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PUBLISHERS’ PREFACE. 


In accordance with their original plan the Publishers are continuing to keep '' The 
English and Empire Digest ** up to date, the method adopted being very similar to 
that employed in the case of the “Laws op England/* and the system has been 
found by Subscribers to be equally satisfactory in use. 

Supplement No. 5, to which this note is a preface, brings the Work up to 
January 1st, 1930. 

. The use of this Supplement will enable subscribers to find with the minimum of time 
and trouble all the judicial decisions and annotations reported since the Volumes were 
each and severally published. 

As regards English cases additional citations and annotations are preceded by the number 
of the case in the original volume, while new cases follow as far as possible the arrangement 
in the original volume, and are given the number of the case which they should follow, with 
the addition of a letter of the alphabet, begimiing with the letter “ a.** 

In dealing with the Scottish and Irish decisions, and the decisions of the Overseas 
Dominions, where they can be justifiably connected with a specific English case in the original 
volume, or in the Supplement, or with a specific Colonial case in the original volume, that fact 
is indicated by giving them the number borne by the English case, or the letter of the alphabet 
borne by the Colonial case, followed by a serial number in Roman numerals. Cases that 
cannot be joined in this manner are marked with two letters of the alphabet, the first one 
being the letter “ s,” and are placed as near as possible to the English or Colonial case which 
they most resemble. 

As regards the Table of Cases to the Supplement the name of the title in which the case 
is cited is given in an abbreviated form between the number of the original volume in which 
the title appears and, as regards English cases, the number of the case, or, as regards 
Scottish and Irish cases and decisions of the Overseas Dominions, the number of the page 
of the Supplement on which the case is dealt with. The abbreviated forms of the titles are 
set out below : — 
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1681—1086 


Gljai and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, De Legibus et Consuetudinibus Regni Anglias 
Glanville's Election Cases, I vob, 1628 — 1624 ... 

Gla3cock’B Reporta (Ireland), 1 vol., 1831 — 1832 ... ••• 


S. Af. 
Can. 
Can. 
S. Af. 
S. Af. 
Eng. 
Eng. 
N.Z. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

It. 
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Godb. ... ... Godbolt’s Keports, King’s Bench, Common Pleas, and Pjxche- 

quer, 1 voL, 1574 — 1637 ... ... ... ... ... Eng. 

Gouldsb. ... ... Gk)uldsborough’s Reports, Queen’s Bench and King’s Bench. 1 

vol., 1586—1601 Eng. 

Gow ... ... ... Gow’s Reports, Nisi Prims, 1 vol., 1818 — 1820 ... ... ... Eng. 

Gr. ... ... ... Upper Canada Chancery (Grant) ... ... ... ... ... Can. 

Griffin’s Patent Cases ... Griffin’s Patent Cases, 1884 — 1887 ... ... ... ... Eng. 

GwilL ... ... ... Gwillim’s Tithe Ca.se.s, 4 vols., 1224 — 1824 ... ... ... Eng. 


H 

H. & C 

H. & N 

H. & Tw. 

H. & W. 

H B. R. (preceded by 
date) 

H. C 

H. E. C 

H. L. Cas. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

Hailes 

Hale, C. lu 
Hale, P. C. 

Han. 

Har. & Ruth. ... 

Hav. & W. 

Hare. 

Hard 

Hare 

Hawk. P. C. 

Hay 

Hay & Marr. 

Hayes 
Hayes &- Jo. 

Hem. & M. 

Het 

Hob 

Hodg. 

Hog 

Holt, Adm. 

Holt, Eq. 

Holt, K. 13. 

Hoh,N. P. 

Home, Ct. of Sess. 

Hong Kong L. R. 
Hop. & Colt. 

Hop. & Ph. 

Horn & II. 

Hov. Supi). 

How. C. ... 

How. C. S. 

How. E. E. 

How. P. L. 

Hud. Ac 13. 

Hudson’s B. C. ... 

Hume 

Hut. 

Hy. B1 

Hyde 


Hei*tzog’s Reports of the High Court of the South African 

Republic, 1893 S. Af. 

Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 1866 Eng. 

Hurlstone and Norman’s Reports, Exchequer, 7 vols., 1856— 1862 Eng. 

Hall and Twells’ Reports, Chancery, 2 vols., 1848--~1850 ... Eng. 

Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840 — 

1841 Eng. 

Hansell’s Reports of Bankruptcy and Companies* Winding up 

Cases, 3 vols., 1915 — 1917 (c./;., [1915] H. B. R.) Eng. 

Reports of the High Court of Griqualand West ... ... S. Ai. 

Hodgin’s Election Reports ... ... ... ... ... Can. 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 ... Eng. 

Haggard’s Reports, Admiralty, 8 vols., 1822 — 1838 ... ... Eng. 

Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 ... ... Eng. 

Haggard’s lOcclesiastical Reports, 4 vols., 1827 — 1833 ... Eng. 

Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1760 — 

1791 ... ... ... ... ... ... ... ... Scot. 

Hale’s Common Law ... ... ... ... ... ... Eng. 

Halo’s Pleas of the Crown, 2 vols. ... ... ... ... Eng, 

New Brunswick Reports (Hannay) ... ... ... ... Can. 

Harrison and Rutherford’s Reports, Common Pleas, 1 voL, 1805 

—1860 Eng. 

Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835 — 1836 ... ... ... ... ... Eng. 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1681—1691 Scot. 

Hardres’ Reports, Exchequer, fol., 1 vol., 1055 — 1669... ... Eng. 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 Eng. 

Hawkins’s J’lcas of the Crown, 2 vols. ... ... ... ... Eng. 

Hay’s Reports ... ... ... ... ... ... ... Ind. 

Hay & Marriott’s Decisions, Admiialty, 1 vol., 1776 — 1779 ... Eng. 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 ... Ir. 

Hayes and Jones’s Rex-orts, Exchequer (Ireland), 1 vol., 1832 — 

1834 Ir. 

Hemming and Miller’s Reports, Chancery, 2 vols., 1802 — 1805 Eng. 

Hetley’s Reports, Common l^leas, fol., 1 vol., 1627 — 1631 ... Eng. 

Hobart’s Reports, Common I’lcas, fol., 1 vol., 1613 — 1625 ... Eng. 

Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 ... Eng. 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 183 i ... Ir. 

W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 1867 Eng. 

W. Holt’s Equity Reports, 2 vols., 1845... ... ... ... Eng. 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 Eng. 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 ... ... Eng. 

Homo’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

—1744 • Scot. 

Hong Kong Reports ... ... ... ... ... ... Hong Kong 

Hopwood and Coltman’s Registration Cases, 2 vols., 1868 — 1878 Eng. 

Hopwood and Pliilbrick’s Registration Cases, 1 vrt ., 1 863 — 1867 Eug. 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 Eng. 

Hovenden’s Supplement to Ve.sey Jun.’s Keporti, Chancery, 

2 vols., 1753—1817 Eng. 

Howard’s Chancery Practice ... ... ... ... ... Ir. 

Howard’s Supplement to Rules, etc., of the High Court of 

Chancery in Ireland ... ... ... ... ... ... Ir. 

Howard’s Equity Exchequer ... ... ... ... ... Ir. 

Howard on the Popery I^ws ... ... ... ... ... Ir. 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 ... ... ... ... ... Ir. 

Hudson on Building Contracts, 2 vols. ... ... ... ... Eng. 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 Scot. 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 ... Eng. 

Henry Blackstone’s Reports, Common I*leas, 2 vols., 1788 — 1 796 Eiig. 

Hyde’s Reports ... ... ... ... ... ... ... Ind. 


I. C. L. R. 
1. Ch. K. 

1. Eq R. 


Irish Common Law Reports, 17 vols., 1849 — 1866 
Irish Chancery Reports, 17 vols., 1850 — 1867 ... 
Irish Equity Reports, 18 vols., 1838 — 1861 


Ir. 

Tr. 

Ir. 
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I. L. R 

I. L. R. (Vol.) All. 

I. L. R. (Vol.) Rom. ... 
I. L. R. (Vol.) Calc. ... 
I. L. R. (Vol.) Lah. ... 
I. L. R. (Vol.) Mad. ... 
I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ran. 

I. L. T 

I. L. T. Jo 

I. R. (preceded bv dat^) 
I. R. (Vol.) 0. L. 

I. R. Eq. 

1. R., H. &L 


Iiid. Awards 
Ind. Jur. N. S. ... 
Tnd. Jur. O. S. ... 
Ir. Cir. Rep. 

Ir. .Tur. ... 

Ir. L. Rec. ImI- ser. 
Ir. I.. Rec. N. S. 
Jrv. 


Irish Law Reports, 13 vols., 1838 — 1851 

Indian Law Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, I^ahore 
Indian Law Reports, Madras 
Indian Law Reports, Patna 
Indian Law Reports, Rangoon 
Irish Law Times, 1807 — (current) 

Irish Law Times Journal, 1867, — (current) 

Irish Reports, since 1898 (c.j/., [1894] 1 1. R.) ... 

Irish Reports, Common Law, 11 vols., 1866 — 1877 
Irish Reports, Equity, 11 vols., 1866 — 1877 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeal® in the Court for Land Cases Reserved, 

1 vol., 1868—1870 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 ... ... 

Irish .Turist, 18 vols., 1840 — 1866... 

I^w Recorder (Ireland), 1st scries, 4 vols., 1827 — 1831 
Law Recorder Ireland), New Series, 6 vols,, 1833 — 1838 
Iiwinc’s Justiciary Reports (Scotland), 6 vols., 1852 — 1867 ... 


J. Bridg. 

J. D. R 


.7. P 

.7. P. Jo. 

,7. R 

.T. R. N. S. 

.1. Shaw, Ju.st. ... 
•lac. 

,7ac. &W. 

.1 ames 
Jebb B. 

.7ebb & S. 

Jebb, C. 

.lebb, Cr. A Pr. Cas. 
Jenk. 

Jo. & Car. 

Jo. & lifit. 


Jo. Ex. Ir. 
John. 

John. & H. 
Jur. 

Jur. N. 8. 


Sir John Bridgman’s Repotts, CJommon Pleas, fob, 1 vol., 1613 

—1621 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 

Division 

Justice of the Peace, 1837 — (current) 

,7ustico of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

.Furist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Repoiis (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb and Symes* Reports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 
Jebb’s Crown and Presentment Cases 

Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 
—1839 


Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 
1844—1840 


T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 
Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 
Johnson and Hemming’s Reports, CJbancery, 2 vols., 1869 — 1862 
Jui’ist Reports, 18 vols., 1837 — 1864 

Jurist Reports, New Series, 12 vols., 1866 — 1867 


Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

It. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind* 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 


Scot. 

Eng. 

Eng. 

Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Ir. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


K. 


K. & C 

K. & J 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Dec. 

Karnes, Sel. Dec 

Kay 

Keb 

Keen 

Koil 

Kol 

Kel. W 

Keny. 

Keny. Ch. 

Kerr 


Kotze’s Reports of the High Court of the Transvaal Province 
1877—1881 


Keane and Brant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854—1868 ... 
Law Reports, King’s Bench Division, since 1900 (c.or., [1901] 2 

K. B.) 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 

iol., 2 vols., 1540—1741 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716—1752 

Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 
1762—1768 


Kay’s Reports, CJhancery, 1 vol., 1853 — 1864 ... 

Keble’s Reports, fob, 3 vols., 1661 — 1677 

Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
Keilwoy’s Reports, King’s Bench, fob, 1 vob, 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fob, 1 vob, 1662 — 1707 
W. Kelynge’s Reports, fob, 1 vob. Chancery, 1730 — 1732 ; 

King’s Bench, fob, 1731—1734 

Kenyon’s Notes of Cases, King’s Bench, 2 voLs., 1753 — 1759 ... 
Chancery Gases in Vob 11. of Kenyon’s Notes of C^s,1753 — 1754 
New Brunswick Reports (Kerr) 


S. At 
Eng. 
Eng. 

Eng. 

Scot 

Scot 

Scot. 

Eng. 

Eng. 

Eug. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Call' 
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Kilkerran 

Kn. & Omb 

Knapp ... 

Knox 

Konst. & W. Rat. App. 

Konst. Rat. App. 


Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol 
1738—1752 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 

Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 

Knox’s Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 - 
1912 


Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 . 


L. Si G. temp. Plunk. ... 

L. & G. temp. Sugd. 

L. & Welsh 

L. C; & M. Gaz. 

L. 0. J 

L. 0. L. J 

L. O. R 

L G. R. 

L. J. Adm. 

L. J. Bey. 

L. J. C. C 

L. J. C. P 

L. J. Ch. 

L. J. Eccl 

L. J. Ex 

L. .T. Ex. Eq. 

L. J. K. B. or Q. B. ... 

L. J. M. C 

L. J. N. C 

L. J. O. S 

L. J. P 

L. J. P. & M 

L. J. P. C 

L. .T. P. M. & A. 

L. Jo. 

L. L. R 

L. M. & P 

L. N 

Ij. R. a. & E. ... ... 

L. R. C. C. R 

L. R. C. P 

L. R. Eq 

L. R. Exch. 

L. R. H. L. 

L. R. Ind, App, 

L. R. Ind. App. Supp. 
Vol. 

L. R. Ir. 

L. R. P. & D 

L. R. P. C 

L. R. Q. B 

L. R. Q. B 

L. R. & Div. 

L. T 

L. T. Jo. 

L. T. O. S 

L. Th 

Lane 

Lat 

Laws. Reg. Cas. 

Ld. Raym. 

Le. & Ca. 

Leach 

Lee 

Lee temp. Hard. 


Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1836 

Lloyd and Wclsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette ... ... 

Lower Canada Jurist ... ... 

Lower Canada Law Journal 

Lower Canada Reports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 186.5 — 1876 

Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (Coimty Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Jjaw Journal, Ecclesia.stical Cases, 1860—1875 ... 

Law .Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King's Bench or Queen’s Bench, 1831 — (current) 

T^aw .Journal, Magistrates* Cases, 1831 — 1896 

Law Journal, Notes of Oases, 1860 — 1892 (from 1893, see Law 
Journal) ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1868 — 1859, 

1806—1875 

Law .Journal, Privy Council, 1805 — (current) ... 

Jjaw Journal, Probate, Matrimonial and Admiralty, 1860 — 1805 
Jjaw Journal Newspaper, 1866 — (current) 
lioader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 ... 

Illegal News ... 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1805 

—1875 

Jjaw Reports, Crown Cases Reserved, 2 vols., 1805 — 1875 
Law Reports, Common Pleas, 10 vols., 1865 — 1875 
Law Reports, Equity Cases, 20 vols., 1805 — 1875 
Law Beport>s, Exchequer, 10 vols., 1865 — 1876... 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1800 — 1875 
Law Reports, Indmn Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 

Volume, 1872—1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 

Law Reports, Probate and Divorce, 3 vols., 1865—1875 
Law Reports, Privy Council, 6 vols., 1865—1875 
I^aw Reports, Queen’s Bench, 10 vols., 1865 — 1876 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1800—1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1800 

La Themis ... 

Lane’s Reports, Exchequer, foL, 1 vol., 1606 — 1611 ... 

Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Caees, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694—1732 ^ ... 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — ISO.") ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 
T. Lee’s Cases temp. ITardwicke, King’s Bench, 1 vol., 1733 — 
1738 


^cot, 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

B)ng. 
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Leg, I?ep. 

Leggo 

Leon. 


Ler. 


Lew. C. C. 

Tjoy 

Lib. As8. 

Lilly 

Liti 

Lloyd, L. R. ... 
Jjloyd, Pr. Cas. ... 

Lofft 

Long. & T. 

liords Journals ... 
Lud. E. (\ 
Lumley, P. L. (J. 
Lush. 

Lut. 

L\ii. Reg. Oas. ... 
Lynd 


Legal Reporter 

Loggers Reports ••• ••• 

Leonard's Reports, King's Bench, Common Pleas and Exche- 
quer, foL, 4 parts, 1552 — 1615 ... 

Lovinz'a Reports, King's Bench and Common Pleas, foL, 3 vols,, 
1660^-1696 


. . . Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 
... Ley’s Reports, King’s Bench, fol., 1 voL, 1608 — 1629 
... Liber Assisamm, Year Books, 1 — 51 Edw. III. ... 

... Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
... Littleton’s Reports, Common Pleas, fol., 1 vol., 1027 — 1031 ... 
... Lloyd’s List Law Reports, 1919 — (current) 

... Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1924 

... Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 

... Longfield and Townsend’s Reports, Exchequer (Ireland), 1 voL, 

1841—1842 

... Journals of the House of Lords ... 

... Luder’s Election Cases, 3 vols., 1784 — 1787 

... Lumley’s Poor T^aw Cases, 2 vols., 1834 — 1842 

... Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

... Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 
1682—1704 


... A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
... L 3 mdwood, ProvinciSe, fol., 1 vol. 


M 

M. it S 

M. ^ W. 

M. (' (’ 

M. C. H, 

M. II. (’. R 

M. L. R. (Vol.) K. B. or 

Q. B 

M. J.. K. (Vol.) 8. C. ... 

M. M. Cfis 

Mac. 

Mac. («. 

Mac. ct II 

M‘(lc 

M‘C1(‘. it Yo 

Macfai'lane 

Mad. it Rob 

Maeph. (Ct. of 8css.) ... 

Macq. 

Macr. 

Mad 

Madd 

Madd. it G 

Madox 

Madox. Exch. ... 

Mag 


Man it C. 

Man. it Py. K. B. 

Man. it Ry. M. C. 
Man. L. J. 

Man. J.. R 

Man. R. icnip. Wood 
Man.s. 

Mar. L. C. 

March 

VlaiT. 

Marsh. 

Marsh. 

Mayn. 

Meg 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 

Maule and Sdwyn’s Reports, King’s Bench, 6 vols., 181.3 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1817 
Mining Commissioner’s Cases 
Montreal Condensed Reports 
Madras High Court Reports 


Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Reports, Superior Court ... 

Martin’s Reports of Mining Cases 

Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 

Macrae and Ilcrtslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
MTMoland’s Reports, Exchequer, 1 vol., 1824 ... 

M‘Clelandand Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), I 

vol., 1839 

Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Mnerory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Reports 

Maddock’s Reports, Chancery, 0 vols., 1815 — 1822 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate* and Municipal and Pai’ochial Lawyer, London, 

5 vols., 1818—1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 
1840—1845 


Manning and Ryland’s Reports, King’s Bench, 6 vols., 1827 — • 
1830 


Manning and Byland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba Law Journal 
Manitoba Law Reports 
Manitoba Reports iemp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime l^aw Reports (Crockford), 3 vols., 1860 — 1871 
Marcli’s Reports, King’s Bench and Common Pleas, 1 vol., 
1639—1612 


Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1810 
Mai’shall's Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Book.s, Part I., 1273 — 1326 ... 
Megone’s (Companies Acts (’n.ses, 2 voLs., 1889 — 1891 ... 


If. 

Aus. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can- 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 
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SIou* ••• ••• 

Mer. 

MOw. 

Mod. R^p. 

Mol 

Mont. 

Mont. & A. 
Mont.'&B. 

Mont. & Ch. 

Mont. & M. 

Mont. D. & De G. 


Moo. ^ P. 

Moo. S. 

Moo. Ind. App. 
Moo. P. C. a , 
Moo. P. C. C. N. 
Mood. & M. 
Mood. & R. 
Mood. 0. 0. 
Moore, C. P. 
Moore, K. B. 
Mor. Diet. 


8 . 


Morr. 

Mos. 
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„ King’s Bench Division. 


D. & B. Ry. Co. 

1.. A N. K. Ry. (^o. 
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Mid. G: W. Ry. Co. 
Mid. Ry. Co. . 
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Mtgeo. . 

Mtgor. . 


„ Merchant Shipping Act. 

„ Manchester, Sheffield & IJncolnshire Railway Co. 
„ Magistrates, 

,, Manitoba. 

„ Mentioned. 

„ Metropolitan District Railway Oo. 

„ Metropolitan Railway Co. 

„ Midland Great Westorn Railway Co. 

„ Midland Railway Co. 

„ Mortgage. 

„ Mortgagee. 

„ Mortgagor- 


N. B. . 

N. B. Ry. Co. 
N. E. Ry, Co. 
N, F. . 

N. P. . 


New Brunswick. 

„ North British Railway Co. 
„ North Eastern Railway Co. 
„ Not Followed. 

„ Nisi Prius. 
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for Nova Scotia. 

N. W. P. 
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North-West Provinces. 

N. W. T. 




• 
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North-West Territories. 

Ont. • 



• 

• 

99 

Ontario. 

Ord. • 



• 

• 

99 

Order. 

Overd. • 



• 

• 

•f 

Overruled. 

P. O. . 



• 

• 

99 

Privy Council. 

P. E. I. . 




• 

99 

Prince Edward Island. 

Petn. 



• 

• 

99 

Petition or Election Petition. 

Pltf. 



• 

• 

99 

Plaintiff. 

Q. B. Div. 
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• 
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Queen’s Bench Division# 

Qu. 



• 

• 

99 

Quasre. 

Que. 





»* 

Quebec. 

R. C. . 
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Rural Council. 

R. D. C. 
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99 

Rural District Council 

R. S. A. 



• 


99 

Rural Sanitary Authority. 

R. S. O, 





99 

Revised Statutes of Can^a. 

R. S. 0. 





99 

Rules of the Supreme Court, 1883. 

Refd. . 





9* 

Referred. 

Regn. of Trade Mk. 



99 

Registration of Trade Mark. 

Regr. of Trade 

Mka. 



99 

Registrar of 'J^'rado Marks. 

Reap. 





99 

Respondent. 

Restg. • 





99 

Restoring. 

Revsd. . 



■ 


99 

Reversed. 

Revsg. . 



• 


99 

Reversing. 

Ry. Co. 


• 
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99 

Rail. Co. or Railway Co. 

S. C. 


• 



99 

Same C^asc. 

S. C. (name of colony following) 

99 

Supreme Court of a Colony. 

S. E. 

, 




99 

Settled Estates. 

S. E. & C. Ky. 

Co. . 



99 

South Pjastiirn & Chatham Railway Co, 

S. E. Ry. Co. 


• 



99 

South Eastern Railway Co. 

8. P. . 


• 



99 

Same Point. 

s.s. 


• 



99 

Steamship. 

Bask. 


• 



99 

Saskatchewan. 

Sctied. • 


• 



99 

Schedule. 

Sci. fa. • 


• 



99 

Sdre facias. 

Hect. 


• 



99 

Section. 

Set. L-and Act 




99 

Settled Land Act. 

Settlmt. 


• 



99 

Settlement. 

Soc. 





99 

Society 

Soc. Anon. 


• 



>9 

Soci^td Anonyme, etc. 

Solr. 


# 



99 

Solicitor. 

Trade Mk. 


• 



99 

Trade Mark. 

Tram. Co. 


• 



99 

Tramways Company. 

U. C. . 





99 

Urban Council. 

TJ. D. C. 





99 

Urban District Council. 

U. S, A. 





99 

United States of America. 

Union Assmt 

Com. 



99 

Union Assessment C’ommittee. 

Urban S. A. 

• 

* 


• 

99 

Urban Sanitary Authority. 

V.-O. . 

• 

• 


• 

99 

V ice-Chancellor. 

Workmen’s Comp. Act 


# 

99 

Workmen’s Compensation Act. 

Y. T. . 

• 

• 


« 

99 

Yukon Territory. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotatins: cases have the 
following meanings, and the classification of the annotating cases has been done st rictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which tlioy annotate : 
within these groups they are listed chronologically, except such ns are classified as 
” Referred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as “ Mentioned ” arranged chronologically inter se. The terms used in claasi- 
fying the annotating cases are as follows : — 

“ Appl-ied ” (Apld.). — ^This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set oi facts and circum* 
stances in the annotating case. 

“ Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

” Considered ” (Consd,). — This expression is used where the remarks in the annotating 
case ai*c devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — This expression is used where the earlier case is not noces 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd,). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate, 

“ Expuatned ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to Some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ” (Extd.). — Compare “ Applied,” supra. 

“ Followed ” (Folld.). — ^This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

Not F01J.0WED ” (N.F.). — Compare “ Followed,” supra^ to which it is the adverse. 

** Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wi'ong. 

“ Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 
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ACTION. 


Part I. — Definitions. 


11 • Add. Citation : — on appeal, sub nom. Royal 
AaRICTJLTURAL HALL Co. V, ISUNGTON ASSESS- 
MENT Committee, [1918] A. C. 625, H. L. 

27. Add. Annotation: — Consd. R. v. L. C. C., 
Ex p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 590. 

29. Add. Annotation : — Apprvd. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344. 

30. Add. Annotations : — ^Apprvd. Craigola Merthy^r 
Co. V, Swansea Corpn., [1929] A. C. 344. 
Refd. Earnworth v. Manchester Corpn., [1929] 
1 K. B. 533. Mentd. The Wilhelmina, [1923] 
P. 112 ; Bhagchand Bagdusa Oujrathi t\ 
Secretary” of State for India in Council (1927), 
43 T. L. R. 617. 

31. Add. Annotations : — Consd. Ware & De Pre- 
ville V. Motor Trade Assocn., [1921] 3 K. B. 

40. Apprvd. Graigola Merthyr Co. v, Swansea 
Corpn., [1929] A. 0. 344. Mentd. Bhagchand 
Bagdusa Gujrathi v. Secretary of State for 
India in Council (1927), 43 T. L. R. 617. 

36. Add. Annotation : — to (1) Apld. lie 
Bebtor, [1929] 2 Ch. 146. 

38. Add. Annotations : — ^Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 626 ; Neville v. 
London Express Newspaper (1918), 88 L. J. 
K. B. 282. 

41. Add. Annotation : — Mentd. Civil Service Co- 
op. Soc. V. McGrigor’s Trustee, [1923] 2 Ch. 
347. 

42. Add. Amiotation : — ^Dbtd. Rc Thomson’s 
Mortgage Trusts, Thomson v. Bruty, [1920] 
1 Ch. 508. 

45. Annotation : — Mentd. McCreagh v. Cox & 
Eord (1923), 92 L. J. K. B. 855. 

48a. Summons — ^Real Property Limitation Act, 
1833 (c. 27).] — ^A summons by a second 
mtgee. against the first mtgee. & other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 
the second mtge. & all arrears of interest & 
costs, & to obtain payment accordingly, is in 
substance an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds & 
is not an “ action or suit ” for the recovery of 
“ interest in respect of money charged upon 
or payable out of land ” witliin sect. 42 
of the above Act. — Re Thomson’s Mortgage 
Trusts, Thomson v. Bruty, [1920] 1 Ch. 
608 ; 89 L. J. Ch. 213 ; 123 L. T. 138 ; 64 
Sol. Jo. 375. 

64. Add. Annotation : — ^Refd. Thomson’s Mort- 
gage Trusts, Thomson v. Bruty, [1920] 1 Ch. 

64a. Summons — Real Property Limitation Act, 
1833 (c. 27).] — Be Thomson’s Mortgage 
Trusts, Thomson v. Bruty, No. 48a, ante. 

71. Add. Annotation : — Consd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

74. Add. Annotation : — Consd. Be Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 


82. Add. Annotations : — Consd. Rc Jaunc(;y, 
Bird V. Arnold, [1926] Ch. 471. Refd. 
Bennerley v. Prestwich U. B. C. (1929), 141 
L. T. 602 ; Weld v. Petre, [1929] 1 Ch. 33. 
Mentd. Re Jordison, Raine v. Jordison, [1922] 
1 Ch. 440. 

87. Annotations: — Consd. Robinson v. R., [1921] 
3 K. B. 183. Refd. Chester v. Bateson, [1920 j 
1 K. B. 829 ; R. v. Hammer, [1923] 2 K. B. 
786. Mentd. R. v. Cannon Row Police 
Station, Inspector, Ex p. Brady (1921), 91 
L. J. K. B. 98. 

89. Annotations : — Refd. First National Reinsur- 
ance V. Greenfield, [1921 1 2 K. B. 260. Mentd. 
The Saxicava (1924), 40 T. L. R. 284. 

90. For “ under the above sect.” road ‘‘ under 
Married Women’s Pro]>erty Act, 1893 (c. 63), 
s. 2.” 

Add. Annotation : — ^Apld. Rc Emei*y, Emory v. 
Emery, [1923] P. 184. 

90a. .] — The Pood Controller requisi- 

tioned certain cattle feeding stuffs under 
Befence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 P. was 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be deter- 
mined by the tribunal by which claims for 
compensation under Bcfenco of the Realm 
Regulations were determined, but was not 
to exceed a certain maximum piice fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereunder was to be 
paid as determined by an arbitrator, taking 
into account the cost of production of the 
goods & a reasonable profit. The maximum 
price fixed by the Ord. in Council has been 
paid. The Befence of the Realm Losses 
Commission having refused to entertain a 
claim for compensation, the (owners of the 
goods presented a petition of riglit, claiming 
that the Food Controller had acted under 
reg. 2 P., & that they were entitled to com- 
pensation fixed by arbn. thereunder. At the 
trial the judge held that the Controller had 
acted under reg. 2 B., & dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 16, 1920, Indemnity Act, 
1920 (c. 48), was passed: — Held: (1) the 
appeal was not a “ proceeding instituted ” 
within sect. 1 of the Act ; (2 ) those words 
do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay. — Robinson (J.) & Co. v. R., [1921] 
3 K. B. 183 ; 90 L. J. K. B. 1177 ; 125 L. T. 
675; 37 T. L. R. 698, C. A. 

Annotations: — As to (1) Refd. BowlinR: v. Camp (1922), 128 
L. T. 342. OeneraUy, Mentd. Fort Francos Palp & Power 
Co. V. Manitoba Free Press Co., [1923J A. C. 695 ; Swift 
V. Board of Trade (1924), 93 L. J. K. B. 529 ; Commercial 
& Estates Co. of Egrypt v. Board of Trade, [1925J 1 £. B. 
271 : Franco Fenwick v. R., [1927] 1 K. B. 458. 

90b. .] — A person who has lodged a 

caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, so much the actor in the proceedings 
as to be liable to give security for costs. — 
Re Emery, Embry v. Emery, [1923] P. 184 ; 
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92 L. J. P. 138 ; 39 T. L. B. 713 ; suh nom. 
In the Goods o/ E mery, Emery v. Emery, 130 
L. T. 127. 

104. Add. Annotation: — Refd. Goldrei, Foucard 
V. Sinclair & Bussian Chamber of Commerce 
in London, [1918] 1 K. B. 180. 

106. Add. Annotations : — ^Refd. Goldrei, Foucard 
V. Sinclair & Bussian Chamber of Commerce 
in London, [1018] 1 K. B. 180 ; Cheshire 
Coimty Council v. Hopley (1923), 130 L. T. 
123; The Koursk, [1924] P. 140; Venn v. 
Todesco, [1926] 2 K. B. 227. 

107. Add. Annotations : — Apld. Cheshire County 
Counch V. Hopley (1923), 130 L. T. 123. 
Refd. Goldrei, Foucard v. Sinclair & Bussian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; The Koursk, [1924] P. 140 ; Venn 
V. Tedesco, [1926] 2 K. B. 227. Mentd. Re 
Pain, Gustavson v. Haviland, [1919] 1 Ch. 38. 

114. Add, Annotation : — Refd. Huy ton & Boby Gas 
Co. V. Liverpool Corpn., [1926] 1 K.B. 146. 

116a. Claim for damages — Right to prior 

general declaration.] — Whore the substantial 


object of an action is damages not the ascer- 
tafoment of a common right for futui*e 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result. — Jones v. Cory Brothers & 
Co., Ltd., Thomas v. Great Mountain 
Collieries Co., Ltd. (1921), as reported in 
152 L. T. Jo. 70, C. A. 

117. For “ new subsidence read " recurring tort.*' 

118. Add. Annotations : — As to (1) Refd. Boynton 
V. Ancholme Drainage &> Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard v. Cory, [1922] 
1 Ch. 265 ; Huyton & Boby Gas Co. v, Liver- 
pool Corpn. (1925), 42 T. L. B. 116. Generally, 
Refd. Conquer r. Boot, [1928] 2 K. B. 330. 

122. Add. Annotations : — ^Apld. Wilson v. United 
Counties Bank, [1920] A. C. 102. Consd. Ord 
V. Ord, [1923] 2 K. B. 432. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1928] 2 K. B. 336. Refd. Goldrei, 
Foucard v. Sinclair & Bussian Chamber of 
Commerce in London, [1918] 1 K. B. 180; 
Debenham v. Perkins (1925), 133 L. T. 252. 


part 1. sect. 1, sub-sect. 6. 

sa. Action — Claim for damages <f’ in- 
junction — Transfer of jAind Act, 1893 
(No. ] 4 ), e. n 7.] — The term “ action nt 
law *’ in the above sect . cmbrauoes an 
action of the nature of a eiut in equity, 
c.g. a (jialni for an injunction dam* 
ajfcs in reancot of trcBpase to & inter > 
feronce with a ri^ht ot way. — S toklito 
Hrotiieuh r. Hiutnai.l (1912), 16 
W. A. L. n. 12.— AUS. 


PART I. SECT. 2, SUB-SECT. 1. 

104 ii. .) — The expression “ a 

cause of a>ctioD '* in Supreme Ct. Aot, 
1916 (No. 2733), s. 141. moans the 
I)articular aot or omission occasioning 
the injury complained of, & so giving 
rise to pltf.’s claim, not every fact 
material to be proved in order to on- 
title pltf. to succeed. — Chidzky v. 
Bukcklek, [1920] V. L. U. 668. — 
AUS. 


sb. Divorce pctiUo7i~~ Insolvency 

Aot, 1916 (No. 2071), s. 174.]— The 
word fiction in the above sect, docs 
not include a proceeding by petition 
in divorce. — Nc Uauvey, 11920] 
V. L. n. 142.— AUS. 

sc. Petition of right .] — A petiilon 

of right is not an “action.” TJic dollm- 
t ions of “actions” in Judicature Act 
& rulcH are merely a eoiiventloual 
method of iiii-eriirtiting the statute & 
rules, adopted for llic sake of brcAUt-y 
& Bimplicity, not for the purpoHc of 
changing llie true nature of things. — 
Millar v. It., 1192]] 49 O. K. 93 ; 
J9 (). >V. N. 468 ; 68 1). L. It. 686.— 
CAN. 


■d. J*ro<'ecdmg in arlUm — Application 
for relief against distraint — 11 'ar Relief 
Act .] — The above Act empowers a 
judge of tlie Supreme Ct. to dispense 
vlth the restrictions tiicndn contained. 
Apjilt. distrained against resj). under 
a mige. notwithstanding that reap, 
was within tlie protection of the Art. 
Kesp. applied to n county ct, judge as 
“ local Judge ” of the Suiireine Ct. for 
relief, who made an order against resp. 
disp(^nsing with the restrictions of the 
Act Jleld : the local judge had no 
jurisdiction, os the proceeding was not 
a proceeding in an “ action,” os re- 
quired under the wording of the Ord. 
in Council, .Imie 16, 1906. Itesp.'s 
proper remedy against apiilt. was by 
injunction to restrain applt. from in- 
vading Ins rights luidcr the Act. — 
H ANNA V. CJOHTKR'J’ON ,[1919] 1 W. W. U. 
930 ; 44 I). L. H. 478.— CAN. 


104 m. .] — The ” cause of 

action ” in District Cts. Act, R. S. S., 
1920 (c. 40), 8. 29, means the whole 
cause of action, including every 
material foot which pltf. must allege 
& prove to give him a right to judg- 
ment, & therefore if the whole cause of 
a district ot. action did not arise in 
one judicial district the action sliould 
be brought in that district whore deft, 
or one of several defte. resides or 
carries on business. Notwithstanding 
soot. 2, Bub-seot. 2 (2), of the Aot pro- 
viding that in the Aot unless there is 
Homothing in the subject or context 
repugnant thereto the expressions 
” cause action ” shall respectively 
have the same meaning as the same 
expressions have in EJug’s Bench Act, 
the words ” the cause of action ” in 
sect. 29 should not be construed in the 
same way as in King’s Bench Act, 
B. 86, because in sect. 29 ** there la 
something in the subjeot or context 
repugnant thereto,” namely, the fact 
that sect. 29 confers jurisdiction on an 
Inferior ot, & therefore must be strictly 
construed.. Jurisdiction not being 
assumed beyond what is olearlv con- 
ferred,' whereas a different principle 
applies In sect. 86 which does not 
affect to deal with jursidiotion hut 
simply deals with practice & pro- 
cedure in a superior ct. — Howell v. 
Warner, [1921J 3 W. W. R. 687.— 
CAN. 

106 iii. 5?. P. Shtitz v. Canadian 
Nahonal ItT. Co., [19273 1 D. L. R. 
961 ; [1927] 1 W. W. R. 193 ; 21 
Sask. L, R. 345.— CAN. 


se. Suit or proceeding — MeUning di 
pendant on context of statute .] — Tli 
w ords “ suits ” & “ proceedings ” ha\ 
differtmt moanlugs In diffiTcnt statute 
& it is not possible to lay down a gouen 
rule w^hloU would bo applicable to a 
cases. Ill each particular luiso tt 
question has to he examined In referom 
to the context, & that meaning is to t 
preferred which will best fit in with i 
— Kiri’a Singh v. Ajaipal Sing 
(1928), I. L. R. 10 Lnh. 165.-IND: 


PART 1. SECT. 2. SUB-SECT. 2.— A. 

sf. Sale of goods — To be delivered at 
place namedr^Payment to he made else- 
where. ] — Deft., In Perth, gave to B., who 
was agent for pltf., a written order for 
certain goods at a price. This order 
B. transmitted to his principal in 
Melbourne, who declined It, but 
authorised B. to inform deft, that 
pltf. would accept the order at in- 
creased prices, added in ink on the 
original order. These new prices w^ere 


subsequently submitted by B. to 
deft., who agreed to take certain of the 
good at the increased prices. By the 
contract the goods were to bo delivered 
f.o.b. Melbourne, payment to be by 
draft payable at Perth, cost of exchange 
to be added. Pltf. shipped the goods 
to deft, in Perth, who refused to 
accept the draft, alleging inferiority of 
the goods : — Held : the contract was 
made in Perth ; & the only breach of 
the contract took place in Perth ; & 
although delivery had to he made 
f.o.b. Melbourne, there was not a cause 
of action arising within Victoria.- — 
Chidzey V. Brkuklkr, (19201 V. L. R. 
568.— AUS. 

sg. — .] — A “ cause of 

action ” on a breach of contract in- 
cludos the contract &: its broach. If 
a purchaser of macliiiiery promises to 
pay the purchase price to the vendor 
at M., but signs the agreement & 
rooeivos the machinery at W. the 
vendor's cause uf action for the pur- 
chaser's failure to pay cannot be said 
to arise at M. — Western Canada 
Auto Tractor Co., Ltd. v. Bjarna- 
SON, [1920] 1 W. W. R. 621.— CAN. 

sk. .]— Pltf. sold Rede- 

livered a motor car to deft, at I’rince 
Albert, Sc deft, gave lien notes therefor 
slgruod at Prince Albert but payable 
at Saskatoon : — Held : the suit for 
balance due thereon was properly 
entered in the Saskatoon judicial 
district as the ” cause of action ” arose 
there. — Olmstead v. Scott, [1921] 1 
W. W. R. 1033.— CAN. 

b1. Contract — Where act or omission 
giving cause of complaint occurs.] — A 
” cause of action ” as applied to 
actions in the Ct. of Ewing’s Bench & 
for the purposes of King’s Bench Aot, 
R. S. S., 1920 (o. 39), s. 36, arises 
where, with regard to a contract, the 
aot or omission of deft, occurs which 
gives pltf. his cause of complaint, 
although the term may have a different 
construction in cases involving the 
local jurisdiction of inferior cts.— 
St. Louis Rural Munioipality v. 
Markham, [10211 1 W. W. R. 950.— 
CAN. 


PART I. SECT. 2. SUB-SECT. 4.— B. 

sm. Breach of trust — Failure to 
account .] — The wrong of a sale of land 
in brooch of trust « the wrong of h 
failure to aocoimt are entirely different 
tbiuM ; Sc in this case there was a 
Joinder of different causes of action, 
in which the different defts. w^ere not 
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125. Add, Annotation : — Generallu, Refd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

129. Add. AnnoMiona: — As (1) Refd. Ord v, 

Ord, [1023] 2 K. B. 432. As to (2) Refd. 
Mackenzie Kennedy v, Air Council, [19271 2 
K. B. 517. 

136. Add. Annotation : — ^Refd. Ord v, Ord (1923), 
92 L. J. K. B. 859. 

144. Add. Annotation : — Consd. Fish wick v. Gyani, 
[1925] 1 K. B. 617. 

145. Add, Annotation : — ^Refd. Goldrei, Foucard v, 
Sinclair & Russian Chamber of Commerce in 
Ix>ndon, [1918] 1 K. B. 180. 

147. Add, Annotation : — As to [i) Expld. Courtenay 
V, Earle (1850), 10 C. B. 73. 

153a. .] — In the ordinary case of pos- 

sible controversy between parties, but where 
no specific right has been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a deteruiination that 
such claim cannot bo made. 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs hich he had 


been ordei'ed to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour ; — Held : the ct. had no jurisdiction 
to make a declaratory judgment under B. 8. C., 
Ord. 25, r. 5, & Ord. 54 a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked & then to raise 
their defence. — Re Clay, Clay v, Bootu, Re 
A Deed op Indemnity, [1919] 1 Ch. 66 ; 88 
L. J. Ch. 40 ; 119 L. T. 754 ; 03 Sol. Jo, 23, 
C. A. 

Atmoiaiion : — Consd. Jaoger r. Jaeger Co. (1027), 4J U. P. C. 

437. 

Declaratory judgments generally, see Judg- 
ments. 

176. Add, Annotation : — Refd. Aksionaimoye Ob- 
schestvo, A. M. Luther v. Sagor, [1921] 1 
K. B. 456. 

179. Add, Annotations : — Consd. Lowe v, Bentley 
(1928), 44 T. L. Li, 388. Mentd. Gill v, Carson 
(1917), 25 Cox, C. C. 774; Vauderpant t;. 
Mayfair Hotel Co. (1929), 27 L. G. Jl. 752. 

180. Add, Annotations: — Consd. Lowe v. Bentley 
(1928), 44 T. L. B. 388. Mentd. Hommings v. 
Stoke Poges Golf Club, [1920] 1 K. B. 
720. 


Part II. — In respect of what Acts and Omissions an 

Action will Lie. 


187. Add. Annotations : — Consd. Neville v, London 
“Express^* Newspaper, [1919] A. C. 368. 
Dlstd. Everett V. Byder (1926), 135 L.T.302. 
Refd. Weld-Blundell v, Stephens, [1920] A. 0. 
956 ; Simmonds v. Newport Abcrcam Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 

187a. .] — Wliere a person has a sole exclusive 

right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, for the law will not permit a 
man who has a right to be without a remcidy. 
— Whitchukch V, Hide (1742), 2 Atk. 391 ; 
26 E. B. 636, L. C. 

AnuotaUun r -Mentd. A.-ii. to I’rince oC Wales c. St. Aiihyii 
(1811), Wight. ]G7. 

191. Add. Annotations : — ^Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. Mentd. Butter- 
worth V. Butterworth & Englefield, Collins v. 
Collins & Harrison, Barratt v. Barratt & Fox, 
Howell V. Howell & Walker, Adams v, Adams 
& Ward, EUworthy v. EUworthy & Ledgard, 
[19?0] P. 126. 

193. Annotation : — ^Refd. Manton v. Brocklebank, 
[1923] 1 K. B. 406. 

194. Add, Annotations : — Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
V. Sweeney, [1919] 2 K. B. 316. Mentd. 
Guaranty Trust Co. of New York v, Hannay, 
[1918] 2 K. B. 623. 

197. Add. Annotation : — ^Apld. B. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. 


198. Add. Annotations : — Refd. Winsford Enter- 
tainments V. Winsford LT. D. C. (1024), 23 
L. G. B. 254; Layzell v, Thompson (1926), 
43 T. L. B. 58. 

205. Add, Annotations : — Folld. Janvier v. Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook v. 
Stokes (1924), 41 T. L. B. 125. Refd. 
Shapiro v. La Morta (1923), 130 L. T. 622. 

205a. Injury to health caused by false statement.] 
— The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused. — 
Janvier v. Sweeney, [1919] 2 K. B. 316; 
88 L. J. K. B. 1231 ; 121 L. T. 179; 35 
T. L. B. 360 ; 63 Sol. Jo. 430, C. A. 

Annotation: — Consd. Hambrook v, Stokes, [1925] 1 K. B. 

141. 

205b. Mental shock caused by negligence.] — Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline A. 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 


all interested. An order was made 
requiring pltf. to elect upon which 
cause of acUon he would proceed. — 


Thomas v. Day (Alta.) (1912). 21 
W. L. R. 244 ; 2 W. W. R. 133 ; 4 
n. L. R. 238.— CAN. 


PAOr I. SECT. 2, SUB-SECT. 6.—B. 

141 ii. .] — Though deft- 

on oon'^ction for a common assault, 
instead of being fined or imprisoned, 
was merely bound over to keep the 
peace, under the magistrates* powers 


under Criminal Code, s. 748 : — Held : 
deft, was under s. 734 of the Code 
released from any subsequent civil 
prooeediugs for the same cause. — 
Trinea V. Dulkba. [1924] 3 D. L. R. 
636; 2 W. W. R. 1177; 20 Alta. 
L. R. 493.— CAN. 
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running away of the lorry, tliat the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury cither to herself 
or to her children. — U ambuook v, Stokes 
Buotiiers, [1925] 1 K. B. 141 ; 04 L. J. K. B. 
435 ; 132 L. T. 707 ; 41 T. L. R. 125, O. A. 

206a. .] — If the law casts any i^ublic 

duty upon a person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures. — 
Ferguson r. Kinnoull (Earl) (1842), 9 
01. & Fin. 251 ; 4 State lY. N. S. 785 ; 8 
E. R. 412, IL L. 

Annotations: — ^Refd. Heriois Hospital, Fooflecs «. Ross 
(1846), 12 Cl. & Fin. .507 ; lloprers v, Kajendro Dntt (1860), 
8 Moo. Ind. App. 103 : Sinclair v. Broughton & Govern- 
ment of India (1882), 47 L. T. 170 ; Allen v. Flood, |1898] 
A. C. 1. Mentd. A.-G. v. Murdoch (1850), 14 Jur. 588 ; 
Everett v. Griffiths, 11921] 1 A. C. 631. 

215. Add. Annoiatioiis : — Refd. Turpin v. Victoria 
Palace, [191 8] 2 K. B. 639 ; Neville v. London 
“ Express ” Newspaper, [1919J A. 0. 368 ; 
Wilson V. United Counties Bank, [1920] 
A. C. 102. Mentd. Re Thellusson, Ex p. 
Abdy, [1919J 2 K. B. 735. 

217, Add. Annotation : — Consd. Neville v. Ixmdon 
“Express” Newspajier Ltd., [1919J A. C. 
308. 

223. Add. Annotations : — Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Said 
V. Butt, [1920] 3 K. B. 497. 

224. Add. Amioiaiions : — ^Refd. Boynton v. An- 
cholme Drainage & Navigation Oomrs., 
11921] 2 K. B. 213 ; Kennard v. Cory, [1922] 

1 Ch. 265 ; Buy ton & Roby Gas Co, v. Liver- 
pool Corpn., [1920] 1 K. B. 140. 

231. Aimotation : — Distd. The Zelo, [1922] P. 9. 

232. Add. Annoiatio7is : — Mentd. Weinberger v. 
Inglis, [1919] A. 0. 600; R. v. Housing 
Appeal Tribunal, [1920] 3 K. B. 334 ; R. v. 
Ix;man Street Police Station, Inspector, 
Ex p. Vinicoff, R, v. Secretary of State for 
Home Affairs, Ex p. Same (1920), 89 L. J. 
K. B. 1200. 

235. Add. Annotation : — Apld. Sorrell v. Smith, 
[1925] A. C. 700. 

238. Add. Annotations : — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvc> , 
1 1929] 1 Ch. 080. Mentd. Yorkshire East. 
Riding County Council t;. Selby Bridge Co., 
11925] Ch. 841 ; Layzell v. Thompson (1926), 
43 T. L. R 58. 

239. Add. Annotations : — Refd. Everett v. Gritliths, 
11920] 3 K. B. 163; More v. Weaver, [1928] 

2 K. B. 620. 


240. Add. Annotation : — Refd. Ilford U. D. C. v. 
Beal, [1925] 1 K. B. 671. 

241. Add. Annotation : — ^Refd. Valentine v. Hyde, 
[1919] 2 Ch. 129 , SorreU v. Smith, [1926] 
A. C. 700. 

242. Add. Annotations : — Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
3 K. B. 40. 

243a. .] — St. Nedeport (Prior) 

V. Weston (1443), Y. B. 22 Hen. 6, fo. 14, 
pi. 23. 

Annotations : — Consd. Huzzoy v. Field (1835), 5 Tyr. 855 t 
Hammort-on r. Dysart, [1916] 1 A. C. 57. Refd. Church- 
man V. Tuiistal (1659), Hard. 162 ; Pain v. Partridge 
(1691), Holt, K. B. 6 ; Newton v. Cnbitt (1862). 12 
C. B. N. S. 32 ; Hopkins v. G. N. Ry. (1877), 2 Q. B. D. 
224 ; Cowes U. C. v. Southampton Isle of Wight & South 
of England Royal Mall Steam Packet Co., [1905] 2 K. B. 
287 : General EBtates Co. r. Beaver, [1914] 3 K. B. 918. 
Mentd. Godfrey’s Case (1014), 11 Co. Hop. 42a. 

246. Add. Annotations : — Consd. Winsford Enter* 
tainments v. Winsford U. D. C. (1924), 23 
L. Q. R. 254. Refd. Yorkshire East Riding 
County Council v. Selby Bridge Co., [1925] 
Ch. 841 ; Bournemouth-Swanage Motor Road 

Ferry Co. v. Harvey, [1929] 1 Ch. 686. 
Mentd. Layzell v. Thompson (1926), 43 
L. R. 58 ; Jaeger v. Jaeger Co. (1927), 
44 R. P. C. 437. 

247. Add. Annotation : — Refd. Goddard v. Wat- 
ford Co-op. Soc. (1924). 41 R. P. C. 218. 

248. Add. Annotation : — Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920] 1 K. B. 720. 

249. Add. Annotations : — Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Valen- 
tine V. Hyde, [1919] 2 Ch. 129 ; Ware & De 
Freville v. Motor Trade Assocn., [1921] 3 
K. B. 40 ; Sorrell v. Smith, [1924] 1 Ch. 506. 
Apld. Reynolds v. Shipping Federation, 
11924] 1 Ch. 28; Thompson v. British 
Medical Assocn. (N.S.W. Branch), [1924] 
A. C. 764. Apld. Sorrell v. Smith, [1926] 
A. C. 700. Refd. Evans v. Heathcote, [1918] 

1 K. B. 418 ; Thomas r. Moore, [1918] 1 K. B. 
555 ; Davies v. Thomas, [1920] 2 Ch. 189 ; 
Rawlings v. General Trading Co., [1921] 1 
K. B. 635 ; Brimelow v. Casson, [1924] 1 Ch. 
302 ; British Oxygen Co. v. Liquid Air, 
1 1925] Ch. 383. Mentd. Montefiore v. Monday 
Motor Components Co., [1918] 2 K. B. 241 ; 
Re Wallace, Champion v. Wallace, [1920J 

2 Ch. 274. 

249a. Unlawful means used.]— ^A single 

person or a body of j^ersons commits an 
actionable wrong if he or they inflict actual 
pecuniary damage upon another by the in- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person’s business, even though the un- 


PART II. sect. 1, sub-sect. 2. 

SD. Art per sr injurious — Lau'fvl act 
on own land.] - -Whom the uuavoidahU* 
confloquoncii of a lawful act done by a 
person on Ids own land, such aa the 
erection of a mill dam, is to injure his 
neighbour, an action lies for sucli 
injury : but not if such act per sr 
would not be necessarily or probabh^ 
injurious, but becomes so from a cause 
not under the control of either party. — 
Peters v. Hevinjcey (1857), 6 c. P. 
389.— CAN. 

PART II. SECT. 1. SUB-SECT. 4. 

216 iii. .1 — An fur 

damages for a misrepresentation on u 
sale of goods was dismissed on tin* 
ground that there w’us no evidence on 


w^hich dumages could bo assessed. On 
appeal the trial judge’s view, as to the 
absence of evidence of damages, was 
sustained, but it was held that as a 
breach of warranty had been shown 
pltf. was entitled to a judgment for 
nominal damages, but that since the 
action was one for the recovery of 
substantial damages & not merely to 
assert a legal right there should be no 
costs of the trial or appeal to tdlhei* 
party. — Smith v. W'ard, [1928] 4 
1). L. 11. 850 ; [1928] 3 W. W. R. 311 : 
37 Mon. L. R. .528 —CAN. 

PART If. SECT. 3, SUB-SECT. 1. 

237 iii. .] — Pltfs. complained 

that dofts. dug holes in the beach upon 


their lands on the shore of a lake, 
where the sand met the grass -covered 
bank, that sand swept from pltfs ’ 
lands by storms was carried by the 
wind across defts.* beach, & came to 
rest in these holes, & that, when the 
next storm came, the sand remained 
in the holes & was not blown back to 
pltfs.’ lands. Pltfs. contended that it 
was wrongfuUy detained by defts. ; — 
Held : pltfs. had no cause of action, as 
the sand could not be considorod a 
chattel upon its severance by the wind 
from its oilginal situs, if shifting 
sand could be said to have a situs. — 
Brkmnkr V . Bleaklet. [1924] 2 

1) L, U. 202 : 54 O. L. R. 243 ; 
revso., [10231 2 1). L. R. 576 ; 62 
O. L. R. 124.— CAN. 
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lawful means may not comprise any specific 
act which is per se actionable &; actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of import-ance only 
in considering the weight of the acts alleged 
& the extent of the damage resulting there- 
from. 

Defte., the British Medical Association, a 
body incorporated for the purpose of main- 
taining “ i.he honour & interests of the 
medical profession,” & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. in acting as the medical 
officers of a certain medical dispensary was 
detrimental to the honour ^ interests of the 
pi*ofe 8 sion. As a result of the boycott pltfs, 
sufTered pecuniary loss in the exercise of their 
profession : — Held : pltfs. had a good cause 
of action against all defts. for damages. — 
Pratt v, British Medical Assocn., [1919] 
1 K. B. 24t ; 88 L. J. K. B. 628 ; 120 L. T. 
41 ; 35 T. I 4 . R. 14 : 63 Sol. Jo. 84. 

Annotaliona : — Gonsd. Ware & Do Frevillo v. Motor Trade 
Assocn., [1921] 3 K. B. 40. Reid. Valentino v. Hyde, 
[1919] 2 Ch. 129 ; Davies v, Thomas, [1920] 1 Ch. 217 ; 
Hodges V. Webb, [1920] 2 Ch. 70 ; Said v. Butt. 11920] 
3 K. B. 497 ; Sorrell v. Smith, [192.5] A. C. 700. Mentd. 
British By. Traffic & K[cctric Vo. v. C. Tl. C. C’o. & L. C. C., 
[1922] 2 K.B. 2G0. 

250. Annotations: — Consd. Valentine v. Hyde, 
[1919] 2 Ch. 129. Reid. Pratt British 
Medical Assocn., [1919] 1 K. B. 211 ; Ware 
k De Frevillo v. Motor Trade Assocn., [1921] 
8 K. B. 40. 

251. Add, Annotation : — Refd. Spalding v. Carnage 
(1918), 35 R. P. C. 101. 

253. Add, Annotations : — Consd. Pratt lu British 
Medical Assocn., [1910] 1 1\. B. 244; Valen- 
tine V, Hyde, [1919] 2 Ch. 129. Apld. 
Davies v, Thomas, [1920] 2 Ch. 189. Consd. 
Hodges V, Webb, [1920] 2 Ch. 70 ; Ware & 
De Frevillo v. Motor Trade Asssocn., [1921] 
3 K. B. 40 ; White v, Riley, [1921] 1 Ch. I ; 
Sorrell v. Smith, [1923] 2 Ch. 32. Apld. 
Sorrell v. Smith, [1925] A. C. 700. Consd. 
Hardio & Lane r. Chilton, [1928] 2 K, B. 306. 
Refd. Wolstenholme v, Ariss, [1 920 J 2 Ch. 403 ; 
Sorrell v. Smith, [1924] 1 Ch. 506. 

255. Annotation : — Refd. Conron v, Ju C. C., 
[1922] 2 Ch. 283. 

266. Add. Annotations : — Distd. The Zolo, [1922] 
P. 9. Apld. Federated Coal & Shipping Co. 
V. R., [1922] 2 K. B. 42. Consd. McColl v, 
Canadian Pacific Ry., [1923] A. C. 126. 


Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127. 

257a. .] — ^A number of discharged sailors 

entered into a partnership according to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were members of the co., comi^lained 
that the deft, had induced certain of the 
sailors to break the contract by promising 
to got them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft, had 
wrongfully continued persons in her emx)loy- 
rnent with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs. : — Held : assuming 
an action lies to recover damages on the 
latter ground, the foundation ot this action 
is that there shall be notice to deft, of a sub- 
sisting contract which one party, at all 
events, is still willing & able to perform ; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay. — Long v, Smithson (1918), 88 
L. J. K. B. 223 ; 118 L. T. 678 ; 62 Sol. Jo. 
472, D. C. 

AnnotcUion : — Refd. Said v. Butt, [1020] 3 K. B. 497. 

258. Annotations : — Consd. Ponlardawo R.D.C. v, 
Moore-Hwyn, [1929J 1 (51i. 1)56. Refd. 

Steam v. JVcmiice. [19191 I K. B. 394 ; 
Edwards v. Birmingham Navigations, [1921] 
1 K. B. 341. 

259a. Damage by rats.] — A fimi of artificial 

manure manufacturers liad on their premises, 
for the purposes of their business, a heap of 
bones whicli attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
&; entered the farmer’s land, & damaged his 
crops. The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years, or anything to show that an increase 
which had actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturei-s. In an action by the 
farmer against the manufacturers : — Held : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain an action for damages. — 
Stearn V, Prentice Brothers, liTO., [1919] 
I K. B. 394 ; 88 L. J. K. B. 422 ; 120 L. T. 


PART II. SECT 3, SUB-SECT. 2.— B. 

253 ii. .] — If a person who, by 

virtue of hi9 poeltion or Influence, has 
power to carry out his doslgrn, attempts, 
without justification, to prevent, & 
succeeds in preventingr by threats to 
or special innnence upon a workman's 
employers, or would -be employers, 
such workman from obtaining: or 
holding: employment in his calling. & 
such workman suffers damage thereb v, 
then that person is liable to the work- 
man for such damage. — Thompson v. 
Ryall & Cunningham, [1924] 4 
D. L R. 778 ; 3 W. W. R. 624.— CAN. 

266 ii. .] — Pltf. CO., a manu- 

facturer of newsprint, brought this 
action against other manufacturers 
of the same articles for a declaration 


that surli of defts. as supplied less tlian 
their proper slmiv of newsprint to 
(Janadian juibliuhors during the yciurs 
191 8 & 1919, were liable to pay to pltf. 
eo. the loss suffered by it in supplying 
more than its proper share during the 
two years 6c asked for an account & 
payin(3nt.. The claim was based uiK)n 
an alleged agreement between tlio 
parties & also upon orders alleged to 
have been made by the Paper CJomp- 
troller appointed by the Canadian 
Government in Nov. 1917 : — Held : 
although pltf. CO. sustained a sub- 
stantial loss of profit by roasori of its 
having been compelled by the Govern- 
ment to supply the Western Canadian 
publishers with newsprint at prices 
fixed by the Comptroller when it could 
have been sold to liiiiifed states cus- 


tomers at higher prices, & was thus 
compelled to bear the burden, which 
should have boon shared by some of 
defts. the ct. bad no jurisdiction to 
compel an adjustment of pltf. co.’s 
claim by those defts. who shirked their 
fair share of the burden. — Fort 
Francks Pulp Co. v. Si’ANiflii River 
Pulp Co., [1928] J J). T.. H. 7r,:i ; (51 
(). L. B. .512. -CAN. 

267 I. .] — Where a workman 

who has boon suspended by his em- 
ployers suffers damage as a result of 
two or more persons conspiring with- 
out justification, to induce the employ- 
ers not to reinstate him, he has a right 
of action against them. — Thompson v. 
RYALL & CUNMNGITAM, [1924] 4 

D. L. R. 7J8 ; 3 W. W. R. 524.— CAN. 
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446 ; 35 T. L. ll. 207 ; 03 Sol. .To. 229 ; 17 
L. G. R. 142, D. 0. 

261. Add. Annotation : — ^Refd. Ware & Do Fre- 
villc V. Motor Trade Assocn., [19211 3 K. B. 
40. 

262. Add. Annotations : — ^Apld. The Molifere (1924), 
41 T. Jj. R, 154. Refd. Rent v. Atkinson, 
[1923] P. 142. 

263. Add. Annotation : — Retd. Kent v. Atkinson, 
[1923] P. 142. 

264. Add, Annotations : — ^Refd. Barnett v. CJohen, 
[1921 ] 2 K. B. 401 ; Kent v, Atkinson, [1923] 
P. 142. 

265. Add. Annotations : — Refd. Nunan v. Southern 
Ry., [1924] 1 K. B. 223. Mentd. ilannagan 
V. Shaw, [1920] 3 K. B. 96 ; Starr Estate Co. 
V. Blackpool Corpn. (1920), 19 L. G. R. 9 ; 
Nicolle V. Nicolle, [1922] 1 A. C. 284 ; Harper 
V. Hedges, [1923] 2 K. B. 314 ; Parry v. 
Harding (1924), 88 J. P. 194; Venn v. 
Tedesco, [1926] 2 K. B. 227. 

266. Add, Annotations : — Consd. Bradford Corpn. 
V, Webster, [1920] 2 K. B. 135. Apld. The 
Moliere (1924), 41 T. L. R. 154. Refd. 
Baker r. Dalgleish S.S. Co., [1922] 1 K B. 30. 

268. Annotation : — Consd. Weld-BlundeJl v. Ste- 
phens, [1919] 1 K. B. 520. 

270. Add. Annotation : — Mentd. Pryce v. Pioneer 
Press (1925), 42 T. L. R. 29. 


283. Add. Annotation : — ^Retd. Friem Barnet U. C. 
V. Adams, [1927] 2 Oh. 25. 

296. Annotation : — Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 

' 304. Add. Annotation : — ^Refd. Everett r. Ryder 
(1920), 135 L. T. 302. 

310. Annotations : — Generally , Refd. A.-G. v. Sewell 
(1918), 88 L. J. K. B. 425; Boultwood r. 
Paignton U. D. C. (1928), 92 J. P. 98. 

320. Add. Annotations: — ^Refd. .Tames v. British 
General Insce., [1927] 2 K. B. 311 ; Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 
Mentd. Re Engelbach’e Estate, Tibbetts v. 
Engelbach, [1924] 2 Ch. 348; Perrin v, 
Dickson (1929), 98 L. J. K. B. 683. 

325. Add. A nnoiation : — ^Refd. Poster v. Driscoll, 
Lindsay v. Attileld, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

326. Add. Annotations : — Apld. Wild v. Simpson, 
[1 919] 2 K. B. 544. Consd. Lipton v. Powell, 
[192112 K. B. 51. 

328. A dd. Annotation : — Refd. British Oxygen Co. 
V. Liquid Air, [1925] Ch. 383. 

332. Add. Annotation : — Refd. Weld-Blundell t*, 
Stephens, [1920] A. C. 956. 

333. Add. Annotation : — ^Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 966. 


Part ill. — Who may Sue and be Sued. 


338. Add. Annotation: — Refd. Rex Co. Sc Rex 
Research Corpn. v, Muirhead & Comptroller- 
General of Patents (1920), 44 R. P. C. 38. 

340. Add. Annotations : — Refd. The Coaster (1922), 
91 Jj. T. P. 145 ; Page v. Scottish Insce. 
Covim. (1929), 98 L. J. K. B. 308. Mentd. 
Mdwards v. Motor Union Insce., [1922] 2 
K. B. 249 ; Elliott Steam l^ug Co. v. Shipping 
(Controller, (1922] 1 K. B., 127; McColl v. 
(Canadian Pacilic Ry., [1923] A. C. 126; 
A.-G. V. Glen Line Sc Liverpool & London 
War Risks Jnsco. Assocn. (1929), 34 Com. 
(Cas. 309. 

345. Add. Annotation: — Mentd. Johnson v. 
Stephens & Carter & Golding, [1923] 2 K. B. 
857. 

354. Add. Annotation : — Refd. Soviet Republics | 
Union v. Belaiew (1925), 42 T. L. R. 21. 

360. Add. Annotations : — Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 

1 K, B. 456. Mentd. Commonwealth Ship- 
ping Representative v. P. & O. Branch 
Service, [1923] A. C. 191. 

360a. Recognised, if acknowledged here.] — Where 
a revolution has taken place in a foreign 
country Sc the new Govt, has been recognised 
as the de jure Sovereign of that country by 
our Govt., that new Govt, is entitled to the 
possession & custody in England of records 
& State archives deposited here before the 
revolution by the old Govt. — Soviet So- 
cialist Republics Union v. Onou (1925), 
69 Sol. Jo. 676. 

362. Add. Annotation : — ^Mentd. Slack v. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 431. 


363. Add. Annotation : — Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 1 
K. B. 456 ; Soviet Republics Union v. 
Belaiew (1925), 42 T. L. R. 21. 

366a. Action by procurator — Validity of 

appointment.] — Pltf . , the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
sliips & other goods seized by deft. : — Held : 

(1) no man can make a procurator for 
another ; therefore the King could not make 
a procurator for all or any of his subjects ; 

(2) the office of ambassador did not include 
a procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King. — Acuna v. 
Bingley (1016), Hob. 78, 113 ; 80 E. R. 263. 

Annotations: — As to (2) Consd. Hnllett v. Spain (1828). 2 
Bli. N. S. 31. FoUd. Penedo v. Johnson (1873), 22 W. II. 
103. OeneraXly. Refd. Brunswick v. Hanover (1844), 13 
I.. J. Ch. 107. Mentd. Hadley v. Egglesfleld (1670), 2 
Saund. 259 ; The Hercules (1819), 2 Dods. 353. 

366b. Claim under unregistered bill of sale.] — 

To a bill filed by the Charg4 d ’Affaires of the 
Brazilian Govt, in this coimtry, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt, secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the minister could not sue in 
his own name was allowed. — ^Penedo (Baron) 
V. Johnson (1873), 29 L. T. 462 ; 22 W. R» 
103. 

368. Annotation : — Consd. Duff Development Co. 
V. Kelantan Government, [1923] 1 Ch. 885. 
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372* Add, AnnoiaUion : — ^Refd. Dud Development 
Co. V, Kelantan Government, [19241 A. O. 
797. 

376. Annotations: — Refd. The Tcrvaete (1922), 
128 L. T. 176 ; Duff Development Co. v, 
Kelantan Government, [1923] 1 Ch. 385 ; 
Dud Development Co. v, Kelantan Govern- 
ment, [1924] A. C. 797 ; Re Bjomstad & 
Ouse Sliipping Co., [1924] 2 K. B. 673. 

376, Add, Annotation : — As to (2) Folld. Soviet 
Bepublics Union v. Belaicw (1925), 42 
T. L. R. 21. 

376a. .] — A foreign Sovereign suing in 

the cts. of this co\mtry submits to the juris- 
diction to the extent only that he must 
/ give discovery, & cross proceedings in mitiga- 
tion of the relief claimed by him can be taker 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out. — South African Republic v, 

COMPAGNIE PrANOO-BELGE DU CHEMIN DE 
Per DU Nord, [1898] 1 Ch. 190 ; 77 L. T. 
556 ; 46 W. R. 151 ; 14 T. L. ». 65 ; 42 
Sol. Jo. 66. 

Annotations : — Consd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. Kefd. JRe Suarez, Suarez 
u. Suarez, [19181 1 Ch. 176 ; The Tervaeto, [19221 P. 259 ; 
Soviet Republics Union v, Belalow (1925), 42 T. L. Tl. 21. 

376b. .] — In 1910 a Russian Govt. 

Committee, of which deft, was a member, 
was set up in London by the Imperial 
Russian Govt. &; continued by its successor, 
th(' Russian Provisional Govt., the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the Charge d’Alfaires of the 
Russian Provincial Govt., & deft, became 
president of the board. The documents had 
become the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the Britisli Govt., but tiiey 
were still in the possession of deft. Certain 
actions were pending against deft, as a 
member of the Russian Govt. Committee 
with regard to the transactions to which the 
documents related. Pltfs. claimed the de- 
livery up of the documents, & deft, contended 
that he was entitled to a lien on the docu- 
ments until he had received an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim : — Held : although where a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft, was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed. — Soviet Republics 
Union v, Brlatew (1926), 134 L. T. 64 ; 
42 T. L. R. 21, 


883. Add, Annotation : — Reid, Soviet Republics 
Union v, Belaiew (1926), 42 T. L. R. 21. 

{ 887. Add, Annotations : — Consd. Compania Mer- 
cantil Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. Re 
Suarez, Suarez r. Suarez, [1918] 1 Oh. 176 : 
The Gagara, [1919] P. 95 ; The Porto 
Alexandre, [1920] P. 30 ; Duff Development 
Co. V, Kelantan Government & Colonies 
Crown Agents (1922), 39 T. L. R. 96 ; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797. 

887a. Notwithstanding restrictions on exercise 

of sovereign rights.]— (1) It is the settled 
practice of the ct. to take judicial notice of 
the status of any foreign Govt., & for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State ; & 
the information so received is conclusive. 

(2) A Govt, recognised as sovereign by His 
Majesty’s Govt, is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exorcise of its 
sovereign rights- 

By a deed dated in July, 1912, the Govt, 
of Kelantan granted to applt. co. certain 
mining other rights to be exercised in that 
State, Sr the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes liaving arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who made an award in 
favour of the co. & directed the Govt, to pay 
the costs of the arbn. In Dec. 1921, the 
Govt, applied to the Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1922, the co. obtained from the K. B. Div., 
under sect. 12 of the Act, an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on tlie ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, & received in reply 
an official letter stating that Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, & in all matters of administra- 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King : — Held : ( 1 ) the statement in the 

letter as to the sovereignty of Kelantan & 
its rulers was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive ; (3) the Govt, of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, cither by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award. — Duff Development Co. v, 
Kelantan Government, [1924] A. C. 797 ; 
93 L. J. Ch. 343 ; 131 L. T. 076 ; 40 T. L. R. 
666 ; 68 Sol. Jo. 559, H. L. 

Annotations: — As to (1) Apld. Enffclko v, Musmann, [19281 
A. 0.433. Reid. Musmatm -y. Ensrelke (1027),96 L. J. K. B. 
824. As to (.3) Refd. Dlnklnson v. Del Solar (1929), 45 
T. L. K. 637. 
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388, Annoiaiion : — Refd. Duff Development Co. 
V. Kelantan Government, [1924] A. O. 797. 

889. Add, Annoiaiion : — Consd. Soviet Republic 
Union v, Belaiew (1925), 42 T. L. R. 21. 

390. Add, Annoiaiiona : — Refd. The Tervaete, 
[1922] P. 259 ; Duff Development Co. v, 
Kelantan Government, [1923] 1 Ch. 385. 
Mentd. Aksionaimoye Obschestvo A. M. 
l.uther V. Sagor, [1921] 8 K. B. 632. 

392. Add. Annoiaiiona ; — Refd. Aksionairnoye Ob- 
Bchcstvo A. M. Luther v. Sagor, [1921 ] 3 K. B. 
532; The Tervaete, [1922] P. 259; Duff 
Development Co. v, Kelantan Government, 
[1923] 1 Ch. 385 ; The Jupiter (1924), 93 
L. J. P. 156; The Jupiter (No. 3) (1927), 137 
L. T. 333. 

392a. .] — (1) In proceediilgs in the cts. 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, iliercfore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documents which arc appended to it. 

In an arbn. in this country between pltf. 
CO. & the Govt, of Kelantan an award was 
made in favour of the co. with costa Tlie 
Govt, of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order niai to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt, of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt, of Kelantan & the 
Crownu agents appeared together & contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State : — Held : (2) although the 

Govt, of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt, within the jurisdiction. 
— Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; 92 L. J. Ch. 
273 ; 139 L. T. 290 ; 39 T. L. R. 187 ; 07 
Sol. Jo. 260, C. A. 

393. Add. Annoiaiioyia : — Refd. The Poi’to Alex- 
andre (1919), 89 L. ,1. P. 97 ; Compania 
Mercantil Argentina v. United States Sliip- 
ping Board (1924), 93 L. J. K. B. 816. 


Mentd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 466 ; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385 ; Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797. 

393a. .] — A. sovereign independent State 

does not, by entering into a trculing contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract ; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country. — Compania Mercan- 
til Aiiqentina V. United States Shipping 
Board (1924), 93 L. J. K. B. 816 ; 131 L. T. 
388 ; 40 T. L. R. 601 ; 68 Sol. Jo. 666, C. A. 

893b. .] — Duff Development Co. v. 

Kelantan Government, No. 392a, ante. 

393c. .] — Duff Development Co. v. 

Kelantan Government, No. 387a, ante. 

394. Add. Annoiaiiona : — ^Refd. Re Suarez, Suarez 
V. Suarez, [1918] 1 Ch. 176 ; The Gagara, 
[1919] P. 95 ; The Porto Alexandre, [1920] 
P. 30 ; Duff Development Co. v. Kelantan 
Government (1922), 39 T. L. R. 96 ; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797 ; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816. Mentd. Aksionair- 
noyo Obschestvo A. M. Luther v. Sagor, 
[1921] 3 K. B. 632. 

403. Add. Annotation : — Generally, Refd. Soviet 
Republics Union v. Belaiew (1925), 134 
L. T. 64. 

406. Add. Annoiaiiona : — Consd. Duff Develop- 
ment Co. V. Kelantan Government, [1924] 
A. C. 797. Refd. Re Suarez, Suarez v. 
Suarez, [1918] 1 Ch. 176 ; The Gagara, [1919] 
P. 95 ; The Porto Alexandre, [1920] P. 30 ; 
Duff Development Co. v. Kelantan Govern- 
ment (1922), 39 T. L. R. 96; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 

407. Add. Annotation: — ^Mentd. The Fagernes, 
11927] P. 311. 

407a. .] — Duff Development Co. v. 

Kelantan Government, No. 392a, ante. 

407b. .] — ^Dufp Development Co. v. 

Kelantan Government, No. 387a, ante. 

409. Add. Annoiaiiona : — Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v, Sagor, [1921] 1 
K. B. 456 ; Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop- 
ment Co. V. Kelantan Government, [1924] 
A. C. 797. 


Part IV. — Conditions Precedent to Action. 

411. Add. Ayuwtation : — Mentd. Ellosmoiv r. Wal- 428. Add. Annoiaiion : — Refd. Bradford Old Bank, 

laoe, 11929] 2 ^i. 1. Ltd. v. Sutcliffe (1918), 34 T. L. R. 619, 

412. Add. Annoiaiion : — Generally, Mentd. Elh*s- 480. Add. Annoiaiiona : — Consd. Joachimson v, 

more v. Wallace, [1929] 2 Oh. 1. Swiss Bank Corpn., [1921] 3 K. B. 110. 

413. Add. Annoiaiion : — Mentd. R. v. Canadian Refd. Bradford Old Bonk v. Sutcliffe, [1918] 

N. Ry., [1023] A. C. 714. 2 K. B. 833. 

425. Add. Annoiaiiona: — Consd. Joachimson v. 434. Add. Annoiaiiona : — Refd. Bradford Old Bank 
Swiss Bank Corpn., [1921] 3 K. B. 110. v. Sutcliffe, [1918] 2 K. B. 833 ; Joachimson 

Refd. Bradford Old Bank v. Sutcliffe, [1918] v. Swiss Bank Corpn., [1921] 3 K. B. 110. 

2 K B. 83a 436. Add. Ciiation ;--ll L. J. Q. B. 87. 
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448. Add. Annoiaticnxa : — Reid. Bradford Old Bank 
V. Sutcliffe, [1918) 2 K. B. 838. Mentd. 
.Toachimson v. Swiss Bank Corpn., [1921] 
3 K. R no.* 

457. Add. Annotation : — Mentd. Re Pinto Leito, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 

461. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


Part V. — Suspension 

496. Add. Annotation : — Refd. Admiralty Comrs. 
V. S.S. Amerika, [1917] A. 0. 38. 

497a. .] — Tf tlie party know that lie has 

been robbed of the pfoods, he must, in order 
to obtain restitution, iirst prosecute the 
felon. — ^Harris v. Shaw (173(>), Loo temp. 
Hard. 349 ; 95 E. It. 220. 

Annotalwn : -Refd. Wells r. Abraliams (1872), L. It. 7 
Q. B. r.r.4. 


Refd. Bradford Old Bank v. SutclilXe, [1918] 
2 K. B. 833. 

462. Add. Annotation : — As to {}) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 

463. Add. Annotation : — Consd. Bradford Old 
Bank v. Sutcliffe, [1918] 2 K. B. 833. 

480. Add “ For full antis., see S. C., No. 176, 
ante."* 


of Right of Action. 

507. Add. Annotation : — Refd. Admiralty Comrs. 

V. S.S. Amerika, [1917] A. C. 38. 

516. Add. Annotation : — Refd. Canvey Island 
Comrs. V. Preedy (1921), 91 L. J. Oh. 203. 
540. Add. Annotations : — Refd. Wcld-Blundell v. 
Stephens, [1919] 1 K. B. 520 ; Samuel v. 
Dumas, [1024] A. C. 431 ; Pailin v. Northern 
Employers Mutual Indemnity Co., [1925] 
2 K. B. 73. 


Part VIII. — Maintenance and Champerty. 


649. Add. Annotations : — Expld. Neville v. London 
“ Express ’* Newspaper, [1919] A. C. 368. 
Refd. Ford v. Radford (1920), 36 T. L. R. 
658. 

661. Add. Annotation : — Consd. Neville v. London 
“ Express** Newspaper, [1919] A. C. 368. 
652. Add. Annotation : — Refd. Neville v. luondon 
“Express** Newspaper, [1919] A. C. 368, 
666. Add. Cifo^ton .-—After “ [1917] 2 K. B. 564, 
C. A.** add “Ot? appeal, [1919] A. C. 368, 
H. L.,“ & after “ 560 ** add “ 561a, 7l9a.** 
Add Annotation: — Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

567, Add. Annotation : — Refd. Neville v. T^ondon 
“ Express** Newspaper, [1919] A. C. 368. 

PART V. SECT. 4, SUB-SECT. 1. 

498 ii. Claim under Crimi- 

nal Injuries Code of Ireland.'i — The 
rule or doctrine that no civil remedy 
will lie a^rainst the perpetrators of a 
feloniouB act until they have been 
jirosccuted to conviction Is not 
applicable to a claim for compensation 
under Criminal Injuries Code of 
Ireland for ffoods stolon in the course 
of rioting:. — Tyler v. Cork County 
Council, 11921] 2 I. R. 8.— IR. 

499 1. .] — A criminal charge 

was laid by pltf. bank against deft, in 
respect of 11,800 which the bank 
alleged it had overpaid deft. Before 
decision in the criminal trial had been 
given, pltfs. instituted an action to 
recover the money. It was contended 
on behalf of deft, that immediately the 
evidence disclosed a criminal offence 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
pltfig. should not have been allowed to 

E rooecd with the action, but should 
ave been non-suited : — Held : as a 
criminal prosecution had actually been 
carried through, even though the 
decision was under advisement, the 
action could be maintained. — Stan- 
dard Bank of Canada v. Suuen Wah, 

I1919J 1 W. W. U. 686 ; 26 B. C. R. 

441.— CAN. 

499 ii. .1 - Where, in an 

action for assault Sc battery, pltf. 
proves that tbe injurj caused grievous 


558. Add. Annotatio7t : — Consd. Neville p. lx)n<3on 
“ Express” Newspaper, [1919] A. C. 308. 

559. Add. Annotations : — Consd. Ne\ille v. London 
“Express” New.spaper, [1919] A. C. 308. 
Refd. Weld-BlundeJl v. Stephens, [1919] 1 
K. B. 520 ; Hickman r. Kent or Romney 
Marsh Sheepbreeders’ Assocn. (1920), 36 
T. L. R. 528. 

560. For the existing paragraph substitute the 
following paragraph : — 

j — jj) xhe success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the riglit of action for 
maintenance. 

(2) An action for damages for maintenance 


[ bodily barm, pltf. will be iioiibuitecl 
unless ]t. ai»p<!arK that proceedings have 
been taken against. dc*ft.. for tin* 
criminal offence. — Scuoiii. r. Ra^ 
(1862), 10 N. B. It. (r, AIL) 21 1. - CAN. 

604 iii. .] — The rule 

that where pltf. sues in respect of a 
wrong which is a tort & also a felony, 
deft, should bo prosecuted in respect of 
the felony before tJie civil action is heard, 
does not make such criminal prosecu- 
tion an indispensable condition prece- 
dent to the right to maintain the civil 
action. In its modern application the 
rule is merely suspensory of the civil 
rights, & Is subject to the exercise of 
judicial discretion. In exercising such 
discretion the ct. may consider circum- 
stances, such as the infancy, ignorance, 
or poverty of pltf., which may afford 
excuse for the failure to prosecute in 
respect of the felony. Where pltf. has 
obtained a verdict in the civil action, 
the ct., on motion for a new trial or for 
judgment, may consider the circum- 
stance that between verdict & motion 
deft, has been prosecuted In respect of 
the felony. — Carlisle v. Orr (No. 2), 
[1918] 2 I. R. 442.— IR. 

604 iv. .3— On Aug. 

12, 1920, an information for theft was 
laid by defts, against pltf. On Aug. 2.‘1, 
1920, pltf. began an action In a division 
ct. against defts. to recover f99 for 
wages ; on Aug. 30, defts. count er- 
claimcd in the division ct. action for 
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I money A tickets amounting to $202. 74. 
“ fraudulently S: without colour of 
right *’ converg'd by pltf. to his own 
use, the 8uh](5ct of conversion being 
tlie same as that m respect of which the 
criininu.l oliargc was made ; on Sept. 22 
pltf. was committed foi trial on the 
criminal charire, &. on Sept. 30, a 
true bill was found against him in the 
ses.sions. On a subsequent <lay the 
judge of the division cl,, heard argu- 
ment as to whether the action should 
be proceeded wnth before the onmnial 
charge was taken up ; lie decided that 
it should, & tixed a <lay for trial, but 
on Dec. 10, 1920, iieitiier the action 
nor the criminal proceeding having 
been tried, an order w^as made bv a 
judge of the .Supreme Ct. of Ontario, 
upon the ajipUcation of defts., prf»- 
hibiting the judge of the division court 
from proceeding in the action until 
after the final disposition of tlie cnnii- 
nal prosecution. IMtf. appealed fiom 
tills order, & before the comidetion of 
the argument of the appeal pltf. was 
tried upon the criminal cliargo Sc 
acquitted : —/ie/d ; the divisiou ct. 
judge had the right, the claim Sc 
counterclaim bidiig within the juris- 
diction of the ct , to stay proceedings 
or otherwise deal wnth the case ; Sc 
prohibition did not lie, even if the 
judge erred in the conclusion tx> which 
ho came.— /fc JtUYANT v. City Dairy 
Co. (1921), (U D. L. 11. 28.1 ; 37 Can 
Crlin. Cas 406 ; 60 0. D. it. 40. — CAN. 
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will not lie in the absence of proof of special 
damage. — ^N eville r. London “ Express ** 
Newspaper, Ltd., [1919] A. C. 368 ; 88 
L. J. K. B. 282 ; 120 L. T. 299 ; 85 T. L. R. 
167 ; 63 Sol. Jo. 213, H. L. 

Annotat'unus : — Ae to (2) Folld. Hickman v. Kent or Romney 
Marsh Sheeplireedere Abbood. (1920). 37 T. L. R. 163. 
Apld. Wlff-sflns V, Lavy (1928), 44 T. L. R. 721. OeneraUv. 
Refd. Wild V. Simpson. (1919J 2 K. B. 644 ; EUIb r. 
Torrinerton, [1920] 1 K. B. 399. Mentd. Weld-Blundell 
V. Stephens, [1920J A. C. 956. 

661. Annoialionft : — As to (2) Refd. Mackey v. 
Monks (Preston), [1918] A. 0. 69. Generally^ 
Mentd. Turner v. Kingsbury Collieries, [1921] 
3 K. B. 169. 

561a. Special damage — Necessity to prove.] — 

NeVITXE V. IX)NDON EXPRESS ** NEWS- 
PAPER, I.TD., No. 660, ante. 

561b. .] — Pltf., a member of deft. 

assocn., brought an action against C., the 
secretary, & ^V., the president, of the assocn., 
for libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pltf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for 0. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
& W. against any liability or costs arising 
from the action against them, Sc that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should bo made, provided that any costs of 
the action for which the assocn. would bo 
liable should be paid pro ianio out of any 
moneys recovered in the action. Pltf. thor 
brought an action against the assocn. for 
maintenance & champerty, & other relief : — 
Held : (1 ) champeHy being a form of 

maintenance, a decision which applies to 
the genus must also apply to the species ; 
(2) pltf. had not proved any special damage, 
k> his claim in champerty failed equally 
with his claim in maintenance. — Hickman v. 
Kent or Romney Marsh Sheepbreeders' 
Assocn. (1920), as reporU^d in 161 L. T. Jo. 6, 
C. A. 

666. Add, Annolaiion : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 

667. Add, Annotation : — Mentd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

569. Add, Annotation : — Consd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 368. 

676. Annotations : — For “ For full anns., see ” 
read “ Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.’* 

577. Add, Annotation : — Consd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 368. 

583. Add. Annotations : — Refd. County Hotel & 
Wine Co. v, L. & N. W. Ry., [1918] 2 K. B. 
251 ; Ford v, Radford (1920), 36 T. L. R. 668. 


584a. Special damage— Necessity to prove.] — Hick- 
man V. Kent or Romney Marsh Sheep- 
breeders* Assocn., No. 661b, ante. 

685. Add. Annotation : — ^Refd. •Ford • v. Radford 
(1920), 36 T. L. R. 658. 

589. Add. Annotation : — -Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 

690. Add. Annotations : — ^Apld. Ford v. Radford 
(1920), 36 T. L. R. 668. Refd. NeviUe v. 
London Express *’ Newspaper, [1919] A. C. 
368. 

592. Add. Annotation : — Refd. Ford v. Radford 
(1920), 36 T. L. R. 658. 

594. Add. Annotation : — ^Refd. Wild t?. Simpson, 
[1919] 2 K. B. 644. 

598a. Percentage.] — Pltf. was retained 

by deft, to act as his solr. in an action brought 
against him. Deft, had a counterclaim, &, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.*s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft, for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pltf. in that action. Deft, lost the action, 
& his solr. sued him for the costs : — Held : 
pltf. could not recover as (1) (Bankes, L.J.) 
the agreement was champertous, & its effect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 
(2) (Atkin, L.J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully, & consequently 
he coiffd not recover on a quantum meruit. — 
Wild v. Simpson, [1910] 2 K. B. 544 ; 88 
L. J. K. B. 1085 ; 121 L. T. 326 ; 35 T. L. R. 
676 ; 63 Sol. Jo. 625, C. A. 

509a. .] — Pltf. carried on business as 

the “ Turf Register,** which in a prospectus 
issued by him was called a “ society ’* ; but 
he was the sole proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amoimt 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft, in the terms of the prospectus, that in 
consideration of pltf. “ putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly is 
to be equally divided between claimant & 
the society.** Pltf. brought an action to 


PART VIII. SECT. 1, SUB-SECT. 8. 

681 ix. One, D., died 

Honless in 3 843, leavinp: him siirvivinp: 
three widows, the last of whom died 
in 3 894. The widows liad from time 
to time made mmierons alienations of 
portions of their husband’s estate to 
dofts., moat of the transactions belne: 
evidenced by registered deeds. In 
1906, the present suit for possession 
was brought by A., a collateral of D. 
& certain assi^ees from A., to whom 
lie. after the death of the last sur- 
viving widow, had transferred a share 
in the ]>roperty in consideration of 


their agreeing to supply funds for the 
litigation to recover book the land from 
the alienees : — Held : the English 
rules against champerty & maintenance 
are not in force in India, & agreements 
to finance litigation on conmtion of a 
promise to share in its fruits are not 
against public policy or void & can be 
enforood, unless they are extortionate 
or otherwise inequitable. — Thakar 
Singh v, Uttam Kaub (1929), I. L. R. 
10 Lah. 613.— IND. 

594 vU. .]— The 

English law of champerty is not in 
I force in India Sc fair agreements to 

10 


share property in litigation with others 
in consideration of their supplying the 
funds for oarrylnff on suits are not 
opposed to public policy. Sc such agree- 
ments should receive effect except when 
extortionate or inequitable. — Indar 
Singh v, Munshi (1919), I. L. R. i 
Lah. 124.— IND. 

594 viil. .] — ^An agreement 

to contribute towards the costa of a 
law suit in consideration of receiving 
a share In the result of the suit ; — 
Held : on the facts to bo champertous. 
— FELLOWg-SMITH v, Shankb (1925), 
46 N. L. R. 168.-S-S. AF. 
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recover the amounts of debts alleged to have 
been wrongfully collected by deft, in breach 
of the agreement ! — Held : the agreement 
was illegal & void, being contrary to public 
policy, & champertous, as there was no com- 
munity of interest between tlie parties, 
except such as was created by the agreement 
itself, & pltf. could not recover. — Ford v. 
Radford (1920), 36 T. L. B. 658 ; 64 Sol. 
Jo. 671. 

601. Add. Annotaf ioyis : — Retd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Neville v. London Express ** News- 
paper, [1919] A. C. 368 ; Ellis v, Torrington, 
[1920] 1 K. B. 399. 

602. Add. Annotations : — Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [1920] 1 K. B. 399. 

603. Annotation : — As to (1) Refd. Coimty Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251. 

604. Annotations : — Refd. County Hotel & Wine 
Co. V. L. & N. W. Ry., [1918] 2 K. B. 251; 
Marsden v. Heyes, [1927] 2 K. B. 1. 

604a. Assignment of option to take 

lease.] — In 1853 the li. & C. Ry. Co., the pre- 
decessors of deft. CO., leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., liis exors., administrators & limited 
assigns that ** the co. & their successors & 
assigns shall permit the tenant or occupier 
of the hotel for the time being & his servants 
to have access to the platforms of the station 
A; that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms at a rent to bo fixed as there 
mentioned, ** in preference to any other 
party.” In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
co. also granted to B. a lease of the refresh- 
ment rooms for 21 years. Tn 1866 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents, & an assignment 
from H. of the land comprised in the lease of 
1853 & “ All & singular other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1853.” From 
1866 onwards pltfs. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of I860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L. & C. Ry. Co. On April 2, 
1891, defts. & the Caledonian Ry. Co. 
demised to pltfs. a plot of land adjacent to 
the hotel for 962 years. The deed recited 
the lease of 1863, & referred to it as the 
“ principal indenture ” ; & it also provided 
that “ these presents are without prejudice 
to any of the covenants conditions & agree- 
ments contained in the principal indenture,” 
which were to remain & be in full force. On 
Mar. 24, 1916, defts. gave six months* notice 
to pltfs. to determine their occupation of the 
refreshment rooms. Pltfs. gave up posses- 
sion, & then served a written notice on defts. 


stating their desire to exercise the option 
contained in the lease of 1853, & requesting 
to be informed as to terms. Defts. having 
ignored the notice, pltfs., on Oct. 16, 1916, 
obtained an express assignment from the 
personal representatives of H., who had 
died in 1870, of “ all that the benefit right 
title & interest, if any, now remaining out- 
standing of or otherwise vested in them or 
any or either of them of & in the railway 
obligations.” Pltfs. claimed (a) a declara- 
tion that defts. by the lease of 1853 were 
under an obligation to put & keep the 
occupier of pltfs.’ hotel in occupation of tlio 
refreshment rooms, upon the terms of paying 
therefor a fixed market rent ; {h) to have 
such rent fixed under the direction of the 
ct. ; (c) damages for the .breach of such 

obligation by defts. : — Held: (i) the option 
clause did not run with the land, & pass 
ipso facto by the assignment of the lease of 
1853, as it did not touch or concern the 
thing demised ; (2) the option clause was 

assignable, & was not a covenant merely 
personal to the covenantee ; (3) the benefit 
of this clause was not assigned by the 
deed of 1866, inasmuch as the word 
“ premises ” therein re forced to the land 
buildings demised, & not to the option 
clause ; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltfs., & did nol^ 
constitute a binding recognition of pltfs. as 
the assignees of the option clause ; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of H., of the option clause 
in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty ; (6) the option clause was void 

for uncertainty ; (7) the option clause was 
ultra vires of the railway co., as it fettered 
injuriously & gravely their obligations of 
performing efiieiently their public duties. — 
County Hotel & Wine Co. v. London & 
North Western Ry. Co., [1918] 2 K. B. 
251 ; 87 L. J. K. B. 849 ; 119 L. T. 38 ; 84 
T. L. R. 393 ; 17 L. G. R. 274 ; affd. on other 
grounds, [1921] 1 A. C. 85, H. L. 

607. Add. Annotations : — As to (1 ) Distd. Ford 
Radford (1920), 36 T. L. R, 658. Refd. 
County Hotel & Wine Co. v. L. &; N. W. Ry., 
[1918] 2 K. B. 251. 

615. Annotation : — Refd. County Hotel & Wine Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 251. 

617. Add. Annotations : — Refd. Coimty Hotel k 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Ellis y. Torrington, [1920] 1 K. B. 390. 

617a. Lease of tithes — With covenant to take legal 
proceedings for recovery of tithes.] — Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not. 
aid tithes to the lessor during his incum- 
ency with a stipulation that the int.ended 
lessee would, within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise : — Held : not to be within Statute 
of Maintenance, 1540 (c. 9). — White v. 
Gardner (1835), 1 Y. & C. Ex. 386 ; 160 


E. R. 157. 
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621. Add, Amwfatiotis : — Consd. County Hotel 
& Wine Co. v. Ju & N. W. Ry., [1918] 2 
K. B. 251. Apld. Ellis v. Torrington, [1920] 

1 K. B. 399. 

621a. Dilapidations.] — A freehold mes- 

suage & tenement were the subject of the 
following leases : (a) a head lease which ex- 
pired on Doc. 25, 1917 ; (6) an underlease 
which expired on Dec. 18, 1917 ; (cl a 
sub- underlease which expired on Dec. 15, 
1917. All three leases contained onerous 
covenants to repair the premises & to keep 
them & yield them up in good repair. The 
sub-underlease became vost<*d by assignment 
in deft. On Dec. 18, 191 7, pltf. who had been 
a tenant to deft, of the same premises, & was 
liable to him under a covenant to repair less I 
onerous than those in the three leases above | 
mentioned, agreed to purchase, & on May 1 , 
1018, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. At the e.\- 
piration of all the leases the promises were 
out of repair & deft, was threatening pltf. j 
wityh an action on his covenant. Thereupon | 
pltf. obtained an assignment of the full 
lieneflt of the lessee’s covenants to repair 
contained in the sub -underlease, & com- 
menced an action against deft, as assignee 
of the sub-underlease for brcjaches of the 
lessee’s covenants therein : — Held : the as- 
signment was free from objection on the 
ground of maintenance or cliampei’ty, the 
right of action on the covenants being so 
cf)nDectcd with tJie enjoyment of property 
as to be more than a bare right to litigate. — 
Ellis v, Torhinoton, [1920] 1 K. B. 399; 
89 L. .T. K. B. 3G9; 122 L. T. 3G1 ; 3f5 
T. L. R. 82, 0. A. 

Annotations : — ^Reid. llye v. Purroll, [1926] 1 K. B. 446. 

Montd. tJole r. Kelly, [1920] 2 K. 11. 106. 

626. Add. Annotation : — Generalty^ Mentd. Be 
Jordison, Rainc v. Jordison, [1922 1 Gh. 440 

634. Add. Annotation : — Consd. Ellis v. Torrington, 
[1920] 1 K. B. 399. 

635. Add. Annotations: — As to (1) Refd. Ellis v. 
Torrington, [1920] 1 K. B. 399. As to (2) 
Consd. County Hotel & Wine Co. Ij. & 
X. AV. By.. 11918] 2 K. B. 251. Refd. Earle 
(J925), Ltd. V. lh*mswortli B. 1), 0. (192S), 
110 E. T. 09. (tmcralUf. Refd. Earle r. , 

lemsworth U. D. (\ (1928), 44 T. E. B. 758. | 
Mentd. Br Bain, Custav.«(m r. llaviland, f I9ni| 

1 Ch. 38. 

636. Add. Amiotaiions Apld. Ellis V. Torrington, 
[1920] 1 K. B. 390. Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1 9 1 8] 2 K. B. 251 . 

637. Add. Annotations: — As to (1) Apld. Ellis 
Torrington, [1920] 1 K. B. 399. Refd. ! 

PART vni. SECT. 2, SUB-SECT. 3. 

620 i. 1 *urv1mse of lands in litigaiion — 

Pending actions relating to projpertg 
pvrehased — Sped fie performance.] - 
J'ltfs. having lilcd a hill lor epcciflf 
perforiiioiicc of a (Mnitract by one K. 
to sell a certain mine tt» them, it was 
agreed hotwoen pltfs. T., one of the 
now defts., ponding such suit, that 
certain j)erfions should puroha.so said 
mine from pltfs. ; that they should 
dopoEdt tho money required for the 
secmlty for costs which pltfs. had been 
ordered to edve in said suit & pay all 
costs incurred or to be incurred therein, 
or in any other suit brought or defended 
by tboui respecting said mine, & pay 
all moneys <lue for the purchase thereof, 


County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 

637a. Actions for infringement of copyright- 

Sooicty for protection of copyright interests of 
members.] — Pltf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to tlie society. By the rules of the society 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members : — Held : 
the arrangement between tlie society & its 
members was made for legitimate busi- 
ness reasons & was not champertous, & 
pltfs. were entitled to succeed. — Performing 
Rights Society, J^td. r. Thompson (1918), 
34 T. E. R. 351. 

637b. Assignment of judgment.] — In an action 
of assumpsit to pay money in consideration 
of the assignment of a judgment : — Held : 
this was good consideration & might be 
assigned without maintenance. — Eoder v. 
Chesleyn (1664), 1 Sid. 212 ; 82 E. R. 1003. 

Annolalions : — Mentd. Master v. Miller (1791), 4 Term Rep. 
:i20 ; ITjcjo V. Seaman (1825), 7 Dow. & Ky. K. R. 14. 

640. Add. Annotation : — Consd. Neville v. Ijondon 
“ Express ” Newspaper, [1919] A, C. 308. 

641. Add. Annotation : — Refd. Neville v. lx>ndon 
“ Express” Newspaper, [1919] A. C. 308. 

642. Add. Annotation : — Refd. Neville v. I^ondon 
“ Express ” Newspaper, [1919] A. C. 368. 

644. Add. Annotations : — Consd. Neville v. Tjondon 
” Express ” Newspaper, [1919] A. C. 308. 
Distd. Ford v. Radford (1920), 30 T. L. R. 058. 

645. Add. Annotation : — Refd. Neville v. London 
” Express ” Newspaper, [1919] A. C. 338. 

646. Add. Annotaiions : — Refd. Neville v. London 
” Express ” Newspaper, [1919] A. C. 368: 
AVeld-Blundell v. Stephens, [1919] 1 K. B. 
520 ; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 528. 

648. Add. Annotations: — As to (1) Apld. Ford v. 
Radford (1920), 30 T. E. R. 058. Generally, 
Refd. Neville v. London ” Express ” News- 
paper, [1919] A. C. 308. 

655. Add. Annotations : — Refd. Neville v. London 
” Express ” Newspaper, [1919] A. C. 308 ; 
Ford V. Radford (1920), 30 T. L. R. 658. 

661. Add. Annotations: — Distd. Ford v. Radford 
(1920), 30 T. L. R. 658. Refd. Neville v. 
London ” Express ” Newspaper, [1919] A. C. 
308. 


properties in the neighbourhood were 
flooded. Tho Crown expropriated the 
right 80 to flood these properties in- 
cluding tho one in question herein, 
wltich at the time of tho expropriation 
belonged to V. Subsequently V. sold 
the property to H. together with V.’s 
right to recover tho compensation from 
tho Crown for all damages caused 
him by the flooding & expropriation. 
'J'lie Crown exhibited an information 
acknowledging liability & seeking to 
have tho amount of the compensation 
fixed, & made H. deft. : — Held : the 
assignment from V. to H. was not an 
assignment of litigious rights. — U. v. 

- f » — , 


& allot to each of jiltfs. a twentieth 
share therein, if they should succeed 
in getting a title througli the suit : 

that they would settle all claims of 
Messrs. E. & Q. ogainst pltfs. Pltfs, 
having sueddefts. on the last-iucntioncd 
covenant : — Held : the agnjomeut was 
void for champerty & maintenance, & 
they thoroforo could not recover. — 
Caur V. Tannahii.l (1870), 30 U. C. H. 
217.— CAN. 
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634 ii. Subject to litigaiion — 

Conveyance valid ,] — By reason of the 
erection of the Qulnze Lako Dam, & the 
consequent raising of tho level of the 
^atcr in the lake, parts of certain 
lO 
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665. Add, Annolaiion : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 
669. Add, Annoiatiom : — Refd. Ne^dlle v. London 
“Express’* Newspaper, [1919] A. C. 368; 
Ford V, Radford (1920), 36 T. L. U. 658. 

671. Add, Annotation : — Consd. Neville v, London 
“ Express “ Newspaper, [1919] A. C. 368. 
679. Add, Annoiaiioyi : — Refd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 368. 
681. Add, Annotation: — Refd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 368. 
683. Add. Anyiotations : — Refd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 368 ; 
Wcld-Blundell v, Stephens, [1919] 1 K. B. 
520 ; Hickman v, Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 
528. 

685. Add, Annoiaiiom : — As to (1) Dlstd. Ford v. 
Radford (1920), 36 T. L. R. 058. Refd. 
Neville v, London “ Express ” Newspaper, 
[1919] A. C. 368. Generally, Refd. Wi^^gitLs v. 
Lavy (1928), 44 T. L. K. 721. 

687. Add, Annotation : — As to (2) Refd. Wild v, 
Simpson, [1919] 2 K. B. 514. 

689a. .] — Observations as to the cir- 

cumstances in wliich a solr. may take up a 
speculative case on behalf of a poor client, 
& as to the terms on which he may do so. — 
Wiggins v, Lavy (1928), 44 T. L. R. 721, 
0. A. 

692. Add, Annotations : — Refd. Neville v, London 
“ Express ” Newspaper, [1919] A, 0. 368 ; 
Ford V, Radford (1920), 36 T. L. R. 658. 

695. Annotation : — Refd. Wild v. Simpson, [1919] 
2 1C. B. 544. 

PART VI11.SECT.4, SUB-SECT. 2.— A. 

695 iii. Legal Professions 

Act, 1911 (r. 130), s, 97.]— All aprroe- 
inent betwcon pltf. & cleft, made uiidei I 
tlio above seel., as to iiaymeut loi 
deft.'s services as solr., was rescinded , 
on the ground that the provincial | 
statute authorising such nn agrcjcrnc iil 
was vltra mres. — Taylor r. Mackin- 
TOSII, [1924] 3 D. h. ]l. 92U ; 3 W. W. li 


696. Add, Annotation : — Refd. Wild v, Simpson, 
[1919] 2 K. B. 544. 

699. Add, Annotation : — to (2) Refd. Wild v, 
Simpson, [1919] 2 K. B. 544. 

702. Add. Annotation : — Refd. Wild v. Simpson, 
[1919] 2 K. B. 544. 

707. Ayinotaiion : — ^Mentd. Re A Solicitor (No. 2 ) 
(1924), 93 L. J. IC. B. 761. 

I 711a. .] — A solr. will never be permitted 

to deal with his client for the property in 

question in the cause. — Dowltn v. 

(1823), as reported in 1 L. J. O. S. Ch. 169. 

713a. .] — Putman v. Prudential 

Deposit Bank, T/td. (1896), 13 T. L. R. 110 ; 
41 Sol. Jo. 129, C. A. 

716. Add. Annotation: — Refd. Neville v, London 
“ Express ” Newspaper, [1919] A. C. 3C8. 

719. Add. Annotation : — Refd. NeviUe v. lioudon 
“ Express “ Newspaper, [1919] A. C. 368. 

719a. — - Necessity of proving special damage.] — 

Neville v. London “ Express ” News- 
paper, Ltd,, No. 560, ante. 

* 720. Add. Annotation : — Consd. Neville v, l^c^ndon 
“ Express ” Ncwsx)apei‘, [1919] A. C. 368. 

725. This paragraph was in effect revcirsed by the 
House of Lords, see Neville v. London 
“ Express ” Newspaper, Ltd., No. 500, ante. 

726. Annotation : — Refd. Neville v. liondon “ Ex- 
press ” Newspaper, [1919] A. 0. 368. 

731. Add, Annotations : — Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v, 
London “ Express ” Newspaper, [1919] A. C. 
368. 


I 1)7; 34 B. C. B. 50; nffg., [10241 1 
1). L. E. 877 ; 1 W. W. 11. 850 ; 33 
I B. O. H. 383.— CAN. 


PART VIII. SECT. 5. SUB-SECT. 2.--B. 

sa. Defence of champertu — Aehott 
he based on uyrrtmcivt.l — AN’hei’C a 
statement of cJaiin shows a good rauM* 
of action which if established at, Iht' 


I tiial Will entitle the pltf to sueeecd, 
deft, eaimot ]>y hi'tting up 
cliauiportous agreomeul. hetwi*eii pltf. 
j iV straiigLTH to t.he action deprive. 
1)11 f of hiH right 1-0 pnisecute t he action. 
The defciK'c of eharnperty 8 : iiiuin- 
I tenanee is conllued to actions on the 
I ehiiTupertons contracts thomseivcH.- 
I Davrv V. Tallon (Man.), 11U28] 

I W. AV. R. 215.— CAN. 
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ADMIRALTY. 

Part I. — Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 
of Justice. 


1. Add. Annotation: — Consd. The Fagcmes, 1 
[1926] P. 185. I 

12a. — DoRRiNaTON’s Case (1615), 

Moore, K, B, 916 ; 72 B. R. 995. 

12b. .] — Martin r. Green (1664), 1 

Keb. 780; 83 B. R. 1210. 

25. Citations : — P"or “ The Lord Cochrane 
read “ Duncan v. M‘Calmont.” 

36. A dd. Annotation : — Mentd. The Regina 
d’ltalia, [1925] P. 123. 

37. Add. Annotation : — ^Mentd. The Sheaf Bi’ook, 
[1920] P. 01. 

38. Annotations : — ^For “ For full anns., see 
Shipping & Navigation ” read “Mentd. The 
Hanna (1860), L. R. 1 A. & E. 283 ; General 
Steam Navigation Co. v. British & Colonial 
Navigation Co. (1869), L. R. 4 Exch. 238 ; 
The Warsaw, [1898] P. 127.” 

39. Add, Citations 15 Moo. P. 0. C. 


Annotations: — ^For “For full anns., see 
Shipping & Navigation ” read “Mentd. The 
Stettin (1808), Brown. & l^ush. 199 ; The 
Hanna (1806), L. R. 1 A. & E. 283 ; General 
Steam Navigation Co. v, British & Colonial 
Steam Navigation Co. (1809), L. R. 4 Exch. 

238 ; The Moselle (1874), 32 L. T. 570 ; The 
Vesta (1882), 7 P. D. 240 ; The Bristol City, 
L1902]P. 10; TheCayo Bonito, [1903]P. 203.” 

40. Citations : — ^Add after the words “ on another 
point ” “ suh nom. The Argos (Cargo Ex), 
Gaudet V, Brown, The Hewsons, Geipel 

V. COHNFORTH.” 

Annotations : — For “ For full anns., see 
Shipping &; Navigation” read “Mentd. 

J’uikis V. Flower (1873), 43 L. J. Q. B. 33 ; 
Flower v, Bradley (1874), 44 L. J. Ex. 1 ; 

G. N. Ry. V, SwalTield (1874), L. R. 9 Exch. 

132 ; Gunnestad v. Price, Fullmore v. Wait 82a. 


(1875), L. R. 10 Exch. 05; The Alina 
(1880), 5 Ex. D. 227 ; Allen v. Garbutt (1880), 
6 Q. B. D. 165 , The Rona (1882), 7 P. D. 
247 ; R. V, Southend Coimty Court Judge 
(1884), 13 Q. B. D. 142 ; The County of 
Durham, [1891] P. 1 ; R. v. City of London 
Court Judge, [1892] 1 Q. B. 273; The 
Theodora, [1897] P. 279 ; Foster v. Driscoll, 
Lindsay v, Attlield, Lindstiy v, Driscoll, 
[1929] 1 K. B. 470.” 

41. Add, Annotations : — Refd. EUerman Lines v. 
Graven, [1919] 2 K. B. 514 ; Admiralty 
Comrs. V, S.S. Volute, [1922] 1 A. C. 129; 
Dew V, United British S.S. Co. (1928)^ 98 
L. J. K. B. 88 ; Service v. Sundell (1929), 
45 T. L. R. 669. 

46. Add. Annotation : — ^Refd. The Fagernes, 
[1926] P. 185. 

51. Add, Annotation : — ^Mentd. The Koursk, 

[1924] P. 140. 

53. Add. Annotation : — ^Mentd. The Rosalind 

(1920), 90 L. J. P. 126. 

56. Add, Annotation : — ^Mentd. The Mogileff, 

[1921] P. 236. 

65. Add, Annotations : — ^Mentd. The Mogileff, 

[1921] P. 236 ; The Ambatielos, The Oepha- 
lonia, [1923] P. 68 ; The Stream Fisher, [1927] 
P. 73. 

66. Add, Annotations : — Refd. The Llandovery 
Castle, [1920] P. 119 ; The Jupiter, [1924] 
P. 236. 

70. Add, Annotations: — Consd. The St. George, 
[1926] P. 217. Refd. The Tervaete, [1922] 
P. 259; The Colorado, [1923] P. 102; 
The Sylvan Arrow, [1923] P. 220. Mentd. 
Pocahontas Fuel Co. v. Ambatielos (1922), 
27 Com. Cas. 148; The Goulandris, [1927] 
P. 182 ; The Stream Fisher, [1927] P. 73. 

.] — The Tubantia, No. 594a, post. 


part I. sect. 4, sub-sect. 1. 

sa. Equitable jurisdiction.] — M. ob- 
tained Judffniout. for wages, etc., against 
the yf., tlio owners having made 
default to appear. D. Sl Co., the 
owners of the cargo, intervened. The 
vessel was duly seized , sold at auction 
by the sheriff, & purchased by D. & Co., 
who made tho necessary deposit. 
Money had boon wired by appft. to 
discharge pltf.*s claim, but arrived too 
late to stop tho sale. D. & Co. after- 
wards tendered tho balance of tho 
price, which was refused on accoimt 
of an application to set aside tho sale, 
& to redeem the vessel. 1). & Co., on 
purchasing the vessel, made arrange- 
ments for repairs thereto, & at the time 
tho application was originally made, 
they wore negotiating for the sale 
thereof. Tho appUoation was refused ; 
— Held : while tlio Admlty. Ct. exer- 
cised au nnquestionable equitable juris- 
diction, inasmuch as applt. had failed 
to show a superior equity to tliose 
arising In favour of the purchasers, the 
order refusing tho application should 


not bo Interfered with. — McBride v. 
Darrell (1920), 20 Exch. C. R. 274. — 

CAN. 

PART I. SECT. 6. 

Bb. Action in rem — Tort committed 
by master — Recovery of damages ,] — 
No maritime lien attaches in the case 
of au assault by the captain on a 
seaman on board ship, & an action 
in rem does not lie against the vessel 
to recover damage due to such assault. 
— Loupidkb V. The Schooner Cali- 
meris (1921), 69 D. L. R. 138; 20 
Exch. C. R. 331.— €AN. 

sc. ,] — If a tort Is 

committed within the jurisdiction of 
the ct. by the master of a ship, being 
a peregriims, against a member of his 
crew, also a peregrinus, the ct. has 
jurisdiction to arrest the tortfeasor or 
his goods, & to try an action based 
upon the tort ; but tho commission 
of such a tort is not a ground for 
attaching the ship to found jurlsdiotion 
uuloss tho master has au interest in the 
ship. — N olan v, 8,8, Russel Haver- 
side. [19211 C. P. D. 136.— S. AF. 

14 


sd. Master* 8 claim for danuige^ 

— <£• interest on wagei in arrear — 
Whether enforceable by action in rem ,] — 
A DriUsh ship was attached to satisfy 
various creditors in rem. Including the 
master of the vessel. She was subse- 
quently sold, any liens of the creditors 
being transferred to the proceeds. 
The master's claim included damans 
against the owners for wrongful dis- 
missal calculated from a date subse- 
quent to the sale: — Held: (1) tho 
master was entitled to damages pari 
ossa with Ids claim for wages, which 
0 could enforce by an action in rem ; 
(2) the master was not entitled to 
claim in rem for Interest upon arrear 
wages , — Re Gwydyr Castle (1920), 
41 N. L. R. 231.— S. AF. 

PART I. SECT. 6, SUB-SECT. 1,— B. (b). 

82 I, Torts commuted on high seas .] — 
The Exch. Ct. of Canada In Admlty. has 
jurisdiction to enter talu au action 
against a ship arrested in Canadian 
waters for a tort committed on the high 
BOaS. — COBIMERCIAL PACIFIC CABLE CO. 



Vol. L— Admiralty. Cases 87a— 141c. 


87a. •] — Held : barges, fitted with rudders 

& not propelled by oars, were “ ships ** within 
M. S. Act, 1894 (c. 60), ss. 603, 742 .— The 
Harlow, [1922] P. 175 ; 91 L. J. P. 119 ; 
126 L. T. 763 ; 38 T. L. R. 376 ; 16 Asp. 
M. L. C. 498. 

Annotations: — Conid. Morchauts’ Marine Insce. v. North of 
EDKlaud Protecting & Indemnity Assocn. (1926), 42 
T. L. R. 724. Mentd. The Aide, 11926J P. 211. 

89. Add. Annotations : — As to (1) Apld. The 
Harlow, [1922] P. 175. Distd. Merchants* 
Marine Insce. v. North of England Protecting 
& Indemnity Assocn. (1920), 42 T. L. B. 724. 

125. Add. Annotations : — Refd. The Pagernes, 
[1926] P. 185. Mentd. Johnstone v. Pedlar 
(1921), 90 L. J. P. C. 181. 

126. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

130. Add. Annotation : — Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 

130a. Yacht authorised to fly White Ensign.] — By 

the Dockyard Port of Dover Order in Council 
of Juno 10, 1912, Sched. 1, reg. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use tho eastern entrance to the Admlty. 
Harbour between one hour after sunset & 
one hour before sunrise, without the special 
authority of the King’s Harbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
lighted at the time : — Held : the fact that a 
yacht of tho Royal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His 
Majesty’s ships within reg. 9. — ^H.M.S. 
Glatton, [1923] P. 216 ; 93 L. J. P. 12 ; 
39 T. L. R. 090. 

131. Add. Amiotations : — Apld. The Crimdon 
(1918), 35 T. L. R. 81. Refd. The Gagara, 
[1919 J P. 95 ; Tho Porto Alexandre (1919), 
89 L. J. P. 97 ; The Tervaete, [1922] P. 197; 
France Fenwick v. R. (1926), 43 T. L. R. 18. 

131a. .] — A privately owned vessel used by a 

sovereign State for public purposes is immune 
from arrest in a collision action. — The | 
Crimdon (1918), 35 T. L. R. 81. 

Annotation : — Consd. Tho Porto Alexandre (1919), 89 
L. J. P. 97. 

134. Add. Annotation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

135. Add. Annotation : — ^Refd. The Tervaete, 
[1922] P. 197. 

140. Add. Annotalioyis .—Apld. The Crimdon, 
(1918), 35 T. L. R. 81 ; The Gagara, [1919] 
P. 95. Folld. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 259. 
C(Uisd. Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
Ij. j. K. B. 816. Refd. Duff Development 
Co. V. Kelantan Government, [1923] 1 Ch. 
385 ; The Jupiter (1923), 93 T.. J. P. 156 ; 
The Sylvan Arrow, [1923] P. 220 ; Be 
Bjornstad & Ouse Shipping Co., [1924] 2 
K. B. 673 ; Duff Development Co. v. Kelan- 


tan Government, [1924] A. C. 797; Th(‘. 
Jupiter (No. 3) (1927), 137 L. T. 333 ; Engelke 
V. Musmann, [1928] A. C. 433. Mentd. 
Be Suarez, Suarez v. Suarez, [1918] 1 Ch. 
176 ; Aksionahnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 3 K. B. 532 ; The 
Edna, [1921] 1* A. C. 735 ; The Mogilelf 
(No. 2), [1922] P. 122. 

141. Add. Annotations: — Refd. The Crimdon 
(1918), 35 T. L. R. 81 ; The Porto Alexandre 
(1919), 89 L. J. P. 97. 

141a. .] — The Crimdon, No. 131a, ante. 

141b. Government not formally recognised.] 

— Pltfs., Esthonian subjects, tho owners of two 
sailing vessels, with the approval & support 
of tho Esthonian Govt., issued writs in rem 
claiming possession of tho vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt, of Noi*thern Russia, & by 
them liired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. Tlie 
Provisional Govt, entered appearances under 
protest, & motions wen^ set down to set 
aside the writs &; all subsequent proceedings 
on the grounds {inter alia) that the vessels 
were in the service of the Provisional Govt. 
& therefore immune from arrest ; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. Tlie judge invited the 
assistance of the Foreign Office as to the 
status of the Provisional Govt, of Northern 
Russia, & was informed by the S(M;retary of 
State for Foreign Affairs tliat, while the 
Allied Powers were co-operating with th(j 
Provisional Govt, in the opposition which 
that Govt, was making to tho forces of the 
Russian Soviet Govt., the Provisional Govt, 
had not been “ formally recognised eitlier by 
n.M. Govt, or by the Allied Powtjrs as the 
Govt, of a sovereign independent State : — 
Held: (1) although under tho control of an 
official of the Provisional Govt, the vessels 
were not in the possession or service of the 
Govt. ; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of tho ct. — The Annette, 'J’he Dora, 
[1919] P. 105 ; 88 L. J. P. 107 ; 35 T. L. R 
288. 

Annotations: — As to (2) Refd. Tho Jupiter, [1924 J P. 2, hi; 
Tho Jupitor (No. 2), [IU25] P. 69. Generally, Mentd 
Aksloualrnoye Obschestvo A. M. Luther v. Sagor, [19211 
1 K. B. 456; Duff DovoJopmeut Co. v. Kelantan Govern- 
mont, [1924] A. 0. 797. 

141c. Trading.] — A vessel owned or requisi- 

tioned by a sovereign independent State <fe 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that slic is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals. — 
The Porto Alexandre, [1920] P. 30 ; 89 


V, Thb Pbinok Albert (B.O.), [1926] 
4 D. L. R. 543 ; [1926] 3 W. W. R. 

309.— CAN. 


PART I. SECT. 6, SUB-SECT. 1.— C. 

gl. Vessel built for show .] — A vessel 
built for show & not for transporta- 


tion is a “ ship ” wltlilu admlty. law 
& is subject to soisure for towage.— 
Neville Canneries, Ltd. v. Santa 
Maria (1917). 16 Exch. C. R. 481 ; 3G 
D. L. R. 619 —CAN. 

ig. Conservatory aUachment of barge — 
Concurrent jnrisdid/ions of Superior 
Court <jt Admiralty Court.]- dnxuvt v. 

15 


Gatuepy (1916). g. P. 49 S. C. 284.— 

CAN. 

PART I. SECT. 6, SUB-SECT. 3.— B. 

141 i. Ship requisitioned by foreign 
Oovernment.] — Held: not liable to 
arrest. — T he Eolo, [1918] 2 I. L. 
78.— IR. 
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h. .T. P. 97 ; 122 L. T. GCl ; 36 T. L. R. 60 ; 
15 Asp. M. L. O. 1 , 0. A. 

Annotaiions : — Refd. TIio Tcrvaete, [1922] P. 259; Com- 
pania Moruatitil ArffonUna v. United States Shipping 
Board (1924). 93 L. J. K. B. 81C. 

141d. .] — While under, requisition by, & 

manned operated by, the United States 
Govt., defts.* steamship was in collision with 
& did damage to i>ltfs.’ steamship. After 
the vessel had been released from requisition 
pltfs. commenced an action i7i rem for their 
collision damage. In that action defts. 
pleaded {inter alia) that “ at the time when 
the collision is alleged to have taken place 
the Sylvan Arrow was under requisition by 
under the solo control & management of the 
Govt, of the United States & was being 
navigated by persons who were the servants 
of the Govt. for whose negligence defts. 
were &; are in no wise responsible. . . . Defts. 
say that the action is not maintmnable in 
rem by reason of the facts set out ” above. 
On the hearing of this question as a pre- 
liminary jiuint of law : —Held : defts. had 
Kurrendertid then' vessel to the United States 
Govt, under compulsion ; in no sense could 
it be said that the iniisG^r crew derived 
their autliority from defts., & in the circum- 
staiices no maritime lien attached to the 
vessel by reason of the collision, & her 
owners w'cro not, cither through their vessel 
or otherwise, liable to pltis. — The Sylvan 
Aimow, [19231 T. 220 ; 92 L. J. P. 119 ; 130 
1.. T. 157 ; 39 T. L. J{. 055 ; 16 Asp. M. L. C. 
214. 

142. Add. Anriidalunis : The Porto Alex- 

andre (1919), 89 L. J. P, 97 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 92 L. J. K. B. 816. Mentd. 
Aksionairnoyc Obscho.stvo A. M. Luther v. 
Sagor, [1921] 1 K. B. 450 : Dull’ De.velopment 
CV). V. Kelantan Govermnent, [1923J 1 Ch. 
385 ; Dull Dev’^elopment Co. v. Kelantan 
Government, [1924J A. C. 797. 

142a. .] — The Porto Alexandre, No. 

141c, ante. 

142b. .] — On a motion to set. aside a wu'it vn 

rern claiming jjosscssion of a vessel in the 
I>osscssion of the Esthonian Govt, tlui ct. 
invited the assistance of the Porcign OHico 
as to the stat.us of the Esthonian National 
Council. 9'Jie A.-G. on behalf of the Poreign 
Ohice stated tliat His Majesty’s Govt, had, 
for the time being, &> wdth all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facia 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. : — Held : to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts. ; & the writ 
& all subsequent proceedings must be set 
aside. — The Gagaua, [1919] P. 95 ; 88 

L. .T. P. 101 ; 122 L. T. 498 ; 35 T. L. H. 


259 ; 63 Sol. Jo. 301 ; 14 Asp. M. L. G. 
547 ; C. A. 

Annotaiions : — Folld. The Jupiter, [1924] P. 236. Refd. The 
Annotto, The Dora, [1919] P. 105. Mentd. Dull Develop- 
ment Co. V. Kelantan Govemmout, [1923] 1 Ch. 385 ; 
Duff Development Co. v. Kelantan Government, [1924] 
A. C. 797 ; Musmann v, Engclke U927), 96 L. J. K. B. 821. 

142c. Subsequent sale to prlvaite owner.] — 

Damage occasioned by collision with a foreign 
state -owned vessel docs not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action m rem. — 
The Tervaete, [1922] P. 259 ; 91 D J. P. 
213 ; 128 L. T. 170 ; 38 T. L. R. 82ft ; 67 
Sol. Jo. 98 ; 16 Asp. M. L. C. 48, C. A. 

Annotaiions: — Refd. The Colorado, [1923] P. 102; The 
Meandros, [1925J P. 61; The Stream Fisher, [1927] I’. 7.*). 
Mentd. The GoulandriH, [1927] P. 182. 

142d. .] — Pltfs., a foreign co., issued a writ 

in rem claiming possession of the steamship 
J. The wTit was directed against “the 
steamship J. & all persons eJaimmg any right 
or interest in the said steamship.” The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State ; — Held : the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, h the 
writ must be set aside. — The Jupiter, [1924] 
P. 236; 93 L. J. P. 156; 132 L. T. 624; 
40 T. L. R. 815; 16 Asp. M. L. C. 447, C. A. 

143. Add. Annotaiions: — Generally ^ Mentd. The 
Porto Alexandre (1919), 89 L. J. P. 97 ; 
Aksionairnoyc Obschestvo A. M. Luther v. 
Sagor, [1921] 1 K. B. 456; Duff Development 
Co. V. Kelantan Government, [1923] 1 Ch. 
385 ; Compania Mercantil Argentina v. United 
States Shipping Board (1924), 93 L. J. K. B. 
810 ; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

143a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation.] — The 
Jupiter (No. 2), No. 171a, j)osl. 

147. Add. Annotation: — As to (1) Apld. The 
Meandros, [1925] P. 01. Generally , Mentd, 
Pyman S.S. Co. v. Admiralty Comrs., [1919] 

1 K. B. 49. 

147a. Owners liable though possession of 

vessel transferred — Ship requisitioned.] — A 

Greek steamslup owned by defts., a Greek 
CO., was requisitioned by the Greek Govt, 
during the w’ar in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., &. the master & cre\C ceiised 
to be employed by defts. &- were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, & was^ saved 
from possible total loss by the services of 


142 i. VesseA of forcitm SuDeicnrn — 
TrcuUnu.^ — The I. won tUc piop^'ity of 
the Govt, of liidO’Ulana, a French 
possorisiou, administered by a Governor- 
General for & in the natno of the 
French JtepnbJic. Her ofticers & erew 
were in the servico ik, pay of that 
Govt., & at the time of the accident 


slie WHS on u voyage in the interest 
of tlie Govt, of Indo-China : — Held : 
tlio 1. could not be lawfully arrested. 
Semhle : a sovereign Statu cannot be 
impleaded indirectly by procccdingv> 
in rem against its property. That 
immunity from arrest of a foreign 
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state -owned ship is not affected by 
the vessel being used for trading 
purposes & as a cargo carrier, nor does 
it matter bow the vessel is being 
employed. — Baow.v, Jn. v. S.S. Ivno- 
eiiiNK (1921), 21 Kxch. C. R. 4)0 — 
CAN. 
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pltfs. salvage ship. After the vessel had 
been returned to her owners she was arrested 
by pltfs. in an action in rent : — Held : the 
terms of requisition did not dispossess detts. 
of their property in the vessel ; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt. ; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., ^ defts. were liable to 


pltfs. for salvage. — T hk Mbandros, [1926] 
P. 61 ; 94 L. .T. P, 37 ; 132 lu T. 760 ; 41 
T. L. R. 230 ; 10 Asp. M. L. C. 470. 

Annotation : — Befd. France Fenwick r. R., [1927] 1 K. B. 

458. 

149. Add, Annotations : — As /o (1 ) (2) Apld. The 

Meandros, [1925] P. 01. Generally^ Mentd. 
Pyman S.S. Co. v. Admiralty (Jomrs., [1919] 
1 K. B. 49. 

150. Add, Annotalion : — Refd. TIi<^ Sylvan Arrow, 
[1923j P. 220. 


Part 1 1.~" Jurisdiction in Particular Cases. 


170. Add Annotation : —Refd. Th ) Annette, The 
Dora, [1919] P. 105. 

170a. .] — The Annette, The Doha, 

No. 141b, ante. 

171, Add, Annotation : — Refd. The Annette, Tlie 
Dora, [1919] P. 105. 

171a, .] — By a contract of sale made in 

London, an English co. on behalf of the 
Soviet Govt, purported to. sell the J. to 
defts., an Italian co. The vessel had belonged 
to a Russian co., but the Soviet Govt, 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. Thfe Russian co. had 
moved its business to France, <fe an action 
in rern was brought in its French name, & in 
tlie name of the persons appointed by the 
French cts. to administer its arfair.s, against 
“ the .7.,” claiming possession. The Italian 
co. entered an appearance & moved to set 
aside the writ : — held : ( I ) there is no estab- 
lished rule that the Admlty. Ct. will nol 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs ; the matter is one for tho 
discretion of the ct. ; (2) tlie proceedings did 
not implead the Soviet Govt, directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial ; (4) tho 
motion to set aside the writ failed. — T hk 
Jupiter (No. 2), [1925] P. 09 ; 94 L. J. P. 
59 ; 133 L. T. 85 ; 10 Asp. M. L. 0. 191, C. A. 

218. Add, Annotation: — Refd. The Annette, Tho 
Dora, [1919] P. 105. 

248a. .] — (1) The Admlty. Ct. has jurisdiction, 

under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding tliat the mtge, 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action in retn cannot set up defences which 


tlie owners of the ship could not liave set 
up had they appeared & defended. — 'P he 
Byzantion (1922), 127 L. T. 7.50; 38 

T. L. R. 744 ; 10 Asp. M. I., i). 19. 

254. Add, Annotation: — A? to (2) Consd. The 
Lord Strathcona, [1925] P. 143. 

254a. Right of charterer — To dispute validity 

of mortgage.] — Pltfs. were mtgccs. of a 
vessel wliicli had been chartered by her 
owners, the mtgors., for ’ a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rent against the shipowners, claiming 
judgment for the validity of the mtges. & an 
order, for sale of the vessel by the marshal. 
No appearaiKie was entered by defts. & 
judgment was given condemning tho vessel 
ordering her sale. Thereupon the char- 
terers intervened Sc claimed (a) a declaration 
that tho charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. wore executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of tho vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid : — Held : the interveners had no 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to bo 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under tlic charter- 
party. — The Lord Strathcona, [1925] P. 
143 ; 95 L. J. P.5; 133 L. T.705 ; 41 T. L. R. 
638 ; 69 Sol. Jo. 762 ; 10 Asp. M. L. C. 530. 

262. Add, Annotation : — Refd. The St. George, 
[1926] P. 217. 

267. Add, Annotation : — Refd. The James W. 
ElweU, [1921] P. 351. 

269. Add, Annotalion : — Consd. The St. George, 
[1926] P. 217. 

276. Add, An7iotalion Refd. The James W. 
ElweU, [1921] P. 351. 

277. Add, Annotation : — Refd. The St. George, 
[1920] P. 217. 


PART II. SECT. 1, SUB-SECT. 2. 

1821. Wrongdoer .] — Whore a ship 
has beea wronKfiiUy sotzod by her 
crew the ct. will order the marshal to 
deliver possessloa of it to the owner 
upon grlving security. — Pacific Great 
Eastern Ry. Co. v. The Clutton 
(1018), 21 Exch. C. R. 169 ; 27 B. C. R. 
400; [1910] 1 W. W. R. 947.— 

CAN. 


PART II. SECT. 3. SUB-SECT. 2.— A. 

2501. Admiralty Court Act, 1801 
(c. 10)~Mortgaae regtslered edtroad.]— 
Action 171 rem, to recover the balance 
due on a deed of mtge., executed at 
Buffalo & registered there according 
to tho law & regulations of tho State (u 
Now York. The ship was arrested & 
released on ball. Deft, moved for an 
order to set aside the writ of sum- 
mons, etc., for want of Jurisdiction. 
On tho hearing F. moved to amend. 
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which amendment was in subslaiico 
an allegation that deft, undertook to 
have the ship placed uudoi Canadian 
register & to mtge. the ship, which he 
failed to do. The ship was not under 
arrest or seizure at tho time of the 
iustitution of tho action : — Held : 
(IjLtho ct. was without jurisdiction 
to entertain tho claim ; (2) tho amend- 
ment could not bo allowed. — Finnioan 
V . S.S. Northwest (1020), 20 Exch. 
C. R. 180.— CAN. 


J.S. 
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278, Add. Annotation : — ^ReM. Tho J ames W. 
Elwell, [1921] P. 351. 

279. Add. Annoiaiions : — Mentd. The IlusslaDd* 
[1924] P. 55 ; The Stream Fisher, [1927] P. 78. 

283. Add. AnnoUUion : — Reid. The James W. * 
Elwell, [1921] P. 861. 

284. Add. AnnoMion : — Generally^ Mentd. The 
James W. Elwell, [1921] P. 351. 

286. Add. Annoiedion : — ^Refd. The James W. 
Elwell, [1921] P. 361. 

288. Add. Annotation : — Refd. The James W. 
Elwell, [1921] P. 361. 

289. Add, Annotation : — ^Refd. The St. George, 
[1926] P. 217. 

291. Add. Annotations : — Genially, Refd. The 
St. George, [1926] P. 217. Mentd. The James 
W. Elwell, [1921] P. 351. 

300. Add. Annotation : — Refd. The St. George, 
[1926] P. 217. 

304. Add. Citation : — 166 B. R. 973 ; on appeal 
(1851), 8 Moo. P. O. C. 469, P. C. 

Add. Annotations : — Folld. The Hamburg 
(1864), 2 Moo. P. C. O. N. S. 289. Consd. 
The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (otherwise Eliza Cornish) 
(1853), 1 Eec. & Ad. 36 ; The Rajah of 
Cochin (1859), Sw. 473 ; Lloyd v. Guibert 
(1865), L. R. 1 Q. B. 115 ; The St. George, 
11926] P. 217. Mentd. Sieveking v. Maas 
(1856), 27 L. T. O. S. 264 ; Sultan (Cargo Ex.) 
U869), Sw. 504 ; Tlie Lizzie (1868), L. R. 2 
A. & E. 254 ; Australasian Steam Navigation 
Co. V. Morse (1872), 8 Moo. P. C. C. N. S. 
482 ; Acatos v. Burns (1878), 3 Ex. D. 282. 
316, Add. Annotations: — ^Refd. N. V. Kwik Hoo * 
Tong Handel Maatschappij v. Finlay, [1927] 
A. O. 604. Mentd. Matthoy v. Curling, [1922] 

2 A. C. 180. 

322. Add. Annotations : — Refd. Pocahontas Fuel 
Co. V. Ambatielos (1922), 27 Com. Cas. 148. 
Mentd. The Mogileff, [1921] P. 236. 

328a. Default of appearance.] — A firm 

of ship repairers commenced an action in 
rent against the owners of a vessel which they 


had repaired. It ap^ared from the state- 
ment of claim that the ship was registered 
in an English port. No appearance was 
entered ; — Held it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act. — T hs Maggib 
A. (1922), 128 L. T. 480 ; 16 Asp. M. L. C. 
117. 

329. Add. Annotation : — Refd. Pocahontas Fuel Co. 
V. Ambatielos (1922), 27 Com. Cas. 148. 

331. Add. Annoiaiions : — ^Refd. The Mogilefi, 
[1921] P. 236. Mentd. Pocahontas Fuel Co. 
V. Ambatielos (1922), 27 Com. Cas. 148. 

333. Add. Annotaiion : — Mentd. Tho Mogileff, 
[1921] P. 236. 

334. Add. Annotation : — Refd. The Mogileff, [1921] 
P. 236. 

335. Add. Annotaiion : — Refd. The Mogileff, {1921] 
P. 236. 

336. Add. Citation : — snh nom. The West 
Friesland, Sw. 466, P. O. 

Add. Annoiaiions : — Refd. Laws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 356 ; 
Northcote v. Henrich Bjorn, The Henrich 
Bjorn (1886), 11 App. Cas. 270 ; The Mogileff, 
[1921] P. 236. Mentd. The Riga (1872), 
L. R. 3 A. & E. 516; Tho Stream Fisher, 
[1927] P. 73. 

337. Add. Annotation: — As to (6) Refd. The 
Mogileff, [1921] P. 236. 

338. Add. Annotation : — Refd. The Mogileff, [1 921] 
P. 236. 

338a. .] — The Mogileff, No. 362c, 

post. 

343. Add. Annotations : — Refd. The Mogileff, 
[1921] P. 236 ; The Ambatielos, The Cepha- 
lonia, [1923] P. 68. 

346. Add. Annotation : — Refd. The Colorado, [1923] 
P. 102. 

347. Add. Annotaiion : — Consd. The British Trade, 
[1924] P. 104. 


PART II. SECT. 5. SUB-SECT. 1.— A. 

827 i a. .1 — A vessel was 

seized by a xrit&roe. when it was being 
repaired by pltf. in pltf.'s yard. Pltf. 
brought action In the Admlty. Ct. 
claiming a lien for repairs done at tho 
time the vessel was in possession Sc 
ropairs previously executed on her last 
trip : — Held : tho ct. had no Juris- 
diction to entertain the antion. as the 
vessel was not ** under arrest ** at tho 
time tho writ was issued. — Martin v. 
Tnw Ska Foam (1921), 68 D. L. R. 
750; 30 B. C. II. 398 ; [1922] 2 

W. W. R. 1181.— CAN. 

327 1 b. The Pacipioo 

i>. Winslow Marine Railway & 
SIITPBUIUUNO Co., [1925] 2 D. L. R. 
162; [1925] Exoh. 0. H. 32; affg. 
S. (J. aubnom. Winslow Marine Ry. 
& SniPBUiLDiNG Oo. V. The Pacifioo, 
[19241 2 D L. R. 190 ; [1924] Exoh. 
C. R. 90 ; [1924] 1 W. W. R. 930 ; 34 
B. C. R. 1.— CAN. 

327 i 0. .]— Stack r. Tmc 

Barqb Leopold (1919), 18 Exch. C. R. 
325.— CAN. 

327 iii. .]— ffeW; work 

done in making alterations in & addi- 
tion to the pilot-house, rig, spars, sails, 
tanks, etc., of a gasoline boat necessi- 
tated by her intended now employ- 
meut in outside waters, was for the 
“ building ” or “ equipping *’ of a ship 
within 8. 4 of the above Act. — Eriksrn 
Broth KK s r. The Maple Leap, [19231 


4 D. L. R. 1201 ; [1923] Exch. C. R. 
39 ; 31 B. C. R. 443 ; [1923] 1 W. W. R. 
76. — CAN. 

827 iv. ** Buildina any 8hip.\ 

— Eriksen Brothers v. The Maple 
Leaf, No. 327 Hi., anfe.— CAN. 


329 li. Ship on colonial 

register — Actual owner foreigner.} — The 
C. was registered at Vancouver, B.C., 
& W8W owned by a oo., having Its head 
office at the same port. Tho co. was 
praoUcally A., who was domiciled in 
San Franoisco, U.S.A., being the owner 
of 995 shares of a total of 1,000 shares, 
capital stock of the co. In an action 
for the price of necessaries : — Held : 
as the home port of tho C. was really 
San Francisco where the true owner 
was domiciled, she was a foreign 
vessel, & the ct. had Jurisdiction. — 
Haley v. S.S. Oomox, [1920] 3 
W. W. R. 326 ; 20 Exoh. C. R. 86.— 
CAN. 


•Ain claimed 

61,562.99 for work done dc materials 
fui'nished for the S. while at Amos, 
P.Q. The vessel was arrested, & J., 
of Amos, who had an interest therein 
under an agreement to purchase, filed 
an appearanoe under reserve. The 
vessel was registered at the Port of 
Montreal. Sc at the date of institution 
of the action the registered owner was 
S., of Smiths Falls, Ont. The vessel 
was not under arrest of the ot. at the 
time of the institution of the cause : — 

18 


Held: tho ct. had no Jurlsdlotion to 
entertain tho claim. — Cie des Boi 
DU Nord V. S.S. St. Louis (1920), 
20 Exch. C. R. 232.— CAN. 

a ii. Ship under arrest.} — 

The Paoifioo v. Winslow Marine 
Railway Sc Shipbuildino CX>., [1925] 
2 D. L. R. 162 ; [1925] Exoh. O. 
atfg., [1924] 2 D. L. R. 190; 

Exoh. O. R. 90 ; [1924] 1 W. 

930 ; 34 B. 0. R. 1.— CAN. 

a Hi. .y-Held : the ship 

not being a foreign vessel Sc its owner 
being domiciled In C)anada, the ct. had 
no Jurisdiction on a claim for neces- 
saries. — Pittsburg Goal Co. v. S.S. 
Belchers, [1926] Exch. C. R. 24. — 
CAN. 

PART II. SECT. 5, SUB-SECT. 1.— B. 

343 i. No mariiime lien.} — A claim 
for the supply of neoessaries to a ship 
does not constitute a maritime lien 
thereon. — OiB DBS Bois DU Nord v. 
S.S. St. Louis (1920), 20 Exch. C. R. 
232,— CAN. 

348 i. MarUime lien — Created by 
foreign law — Whether enforoecible in 
Exehemier Court of Canada.} — Prrrs- 
BURO Coal Oo. v. S.S. Bblohbbs, [1926] 
Exoh. C. R. 24.— CAN. 

348 ii. .] — Strand- 

hill V. Walter W. Hoddbr (X)., 
[1926] 4 D. L. R. 801.— CAN. 
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852. Add. Annotation Refd. The MogUefI, [1921] 
P. 236. 

352a. — .] — The agent for a foreign 

being also part owner, may recover 
against the ship for necessaries supplied. — 
The West Friesland (1859), Sw. 454 ; 5 Jur. 
N. S. 658 ; 166 E. K. 1213 ; on appeal 

(1860), Sw. 456, P. C. 

Apld. The Underwriter <1868), 25 L. T. 279. 
Consd. Laws v. Smith, The Rio Tinto (1884), 9 App. Oaa. 
856. Dbtd. Northoote v. The Henrloh Bjdm, The Iienrleh 
Bj6rn (1886), 11 App. Oaa. 270. Oonid. The MogHofT,' 
fl921) P. 236. Reid. The Riga (1872), L. R. 3 A. & K. 
516 ; The El Salto (1908), 25 T. L. R. 99; Foong Tai v. 
Buchheleter, 11908] A. C. 458 ; The Stream Fisher, [1927] 
P. 73. 


352b. .] — A person who has made ad- 

vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 

An agent may sue for necessaries supplied 
under Admlty. Ct. Act, 1861 (c. 10), e. 5. &; 
does not lose his right so to sue by giving 
credit in the account furnished to his principal 
for sums received. — Poong Tat & Co. v. 
Buchiieister & Co., [1908] A. C. 458 ; 78 
L. J. P. C. 31 ; 99 L. T. 526 ; 11 Asp. M. U C. 
122, P. C. 

Consd. The MogllelT, [1921] P. 236. Refd. El 
Salto (1908), 25 T. L. R. 99. 

352c. -] — Primd facie, persons who have 

advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem ; &, 
although it may be inferred from the course 
of business between the principal <fc agent 
that the agent has agreed to look to the per- 
sonal liability of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 
The test to apply in each case is whether at 
the date of the suit pltf. could maintain an 
independent action in assumpsit in the 
subject-matter of the claim. — The Mogileff, 
[1921] P. 236 ; 90 L. J. P. 329 ; 37 T. L,. R. 
549 ; 65 Sol. Jo. 581. 

Annotation : — ^Refd. Pocahontas Fuel Co. v. Ambatielos 
(1922), 27 Com. Cas. 148. 


357. Add. Annotation : — Mentd. The Mogilefif, 
[1921] P. 236. 

368a. Wrongful dismissal.] — ( 1 ) A shipmaster or 
seaman suing under Admlty. Ct. Act, ISGl 
(c. 10), on a special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ct. of 
Admlty. 

(2) Semhle : the maritime lien wiiich a 
seaman suing under the ordinary mariner’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service. — The British Trade, 
[1924] P. 104 ; 93 J. P. 33 ; 130 L. T. 
827 ; 40 T. L. R. 292 ; 16 Asp. M. L. C. 296. 

398. Add. Annotation : — Refd. Ex p. Guinness, 
Ex p. Murray (1020), 42 T. L. R. 706. 

491. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 

41 5. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 

417a. .] — The British Trade, No. 368a, 

ante. 

429. Add. Annotation Refd. The Ambatielos* 
The Cephalonia, [1923] P. 08. 

430. Add. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] 1*. 68. 

430a. Pilotage Act, 1913 (c. 31), s. 49.]~~The 

High (’t. of Admlty. & its successor, the 
present Admlty. Div. of tiie High tJt., have 
always had jurisdiction to entertain an 
action m rem for pilotage duos, & the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a ct. of sum- 
mary jurisdiction. Qu.: whether there is a 
maritime lion in respect of pilotage dues. — 
The Ambatielos, The Cephalonia, [1923] 
P. 68 ; 92 L. J. P. 45 ; 128 L. T. 690 ; 39 
T. L. R. 183 ; 16 Asp. M. H. C. 120. 

433. Add. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 08. 

435. Add. Annotation Ex p. Guinness, 

Ex p. Murray (1026), 42 T. L. R. 766. 

437. Add. Annotation : — Refd. Ex p. Guinness, 
Ex p. Murray (1920). 42 T. L. R. 766. 

449. Add. Annotation : — Refd. The Stream Fisher, 
[1927] P. 73. 


348 ill. .] — Baker, 

Carver & Morell Ino. v. Astoria, 
11927] 4 D. L. R. 1022.— CAN. 

PART II. SECT. 5. SUB-SECT. 2. 

857 i. Action by default — Proof of 
claim — Right to vrocecd ex parte .] — 
Paul v. The Amy Turner, [1922] 
V. L. R. 740.—AUS. 

PART II. SECT. 6. 

8581 . Extent of jurisdiction — 7 
performed in connexion with repairs- 
Not at owner's special rc^teaL] — 
Towage porformed in oonnection with 
repairs, not at the owner’s special 
request, is not within the purview of 
** olaims & demands for services in the 
nature of towage ” within Admlty. 
Ct. Act, 1840 (c. 65), s. 6, as would 
give the ot. Jurisdiction over the 
claim ; neither a olalm for towage nor 
for necessaries is the subject of a 
maritime lien. — Stack v. The Barge 
Leopold (1919), 18 Exch. C. R. 326. 
—CAN 

PART II. SECT. 7, SUB-SECT. 1.-9. 

386 ii. Claim by master for 


wages d? damages — Payable part passu. ] 
— A British ship was attached to 
satisfy various creditors in rem 
including the master of the vessel. 
She was subsequently sold, any lions 
of the creditors being transferred to 
the proceeds. The master’s claim 
included damages against the o\vner8 
for wrongful dismissal calculated from 
a date subsequent to the sale ; — Held : 
the master was entitled to damages 
pari passu with his olalm for wages, 
which ho could enforce by an action 
in rem.— Re Gwydtr Castle (1920), 
41 N. L. R. 231.— S. AF. 


ART II. SECT. 7, SUB-SECT. 2.— 
A (b). 

sk. Shipping Act. 1906, s. 191 — 
limits of jurisdiction. ] •— A seaman 
led for $134 : — HeU : this being under 
200, the action must be dismissed 
nder the above sect., coste.-— 

ISTROM V. The Miyako, [1924] 2 
». L. R. 200 ; [1924] Earoh. 0. R. 9 6; 1 
V. W. R. 1098 : 34 B. C. R. 4. — CAN. 


PART II. SECT. 7, SUB-SECT. 2.~B. 

al. Assignee of wages. ] — The m arltim e 

19 


lien attaching to a seaman’s wages 
is personal to the seaman & not trans* 
ferable. — ^McCullough v. The Samuel 
Marshall, Eliasoph v. Steel Co. of 
Can. (Que.), [1924] Exch. C. R. 5.3; 
affg.. [1923] Exch. C. R. 110.— CAN. 

sm. Person not having signed articles 
— Nor having lived on board.] — 
Held : claimant not having signed the 
ship’s articles, not having lived on 
board, & the sum sued for not having 
boon earned on board, ho was not a 
H(iaman. — ^M cCullough v. The Samuel 
Marshall, Eliasoph v. Steki. Co. 
OF Can. (Que.), [1924] Exch. C. it 
53; affg.. [1923] Exch O. K. 110.— 
CAN. 


sn. Person voluntarily paying wages. 
— No one voluntarily paying the 
wages of one or more of the crow 
ran claim a lieu against the ship for 
the amount so paid. — McCullough v. 
The Samuel Marshall, Eliasoph 
V. Steel Co. of Can. (Que.), [1024] 
Exch. C. R. 53 ; affg.. [1923] Exeh. C. R. 
110.— CAN. 
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469. Add, Annotation: — As to (1) Consd. The 
Colorado, [1923] P. 102. 

460. Add, Annotation: — As to (1) Refd. The 
Colorado, [1923] P. 102. 

469. Add, Annotation : — ^Mentd. Wcld-Blundell v, 
Stephens, [1920] A. C. 956. 

470. Add, Amiotation : — Refd. The Sylvan Arrow. 
[1923] P. 220. 

471. Add, Annotaiion : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

483. Add, Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126 ; The Joannis Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 
V, Shipping Controller, [1922] 1 K. B. 127 ; 
G, N. By. V, L. E. P. Transport & Depository, 
[19221 2 K. B. 742 ; The Zelo, [1922] P. 9. 
Mentd. Mersey Docks & Harbour Board v. 
Hay, [1923] A. C. 345. 

489. Add, Annotations : — Consd. Mersey Docks &. 
Harbour Board v. Hay, [1923] A. C. 345. 
Refd. The Stream Fisher. [1927] P. 73. 

490. Add, Annotation : — Generally^ Refd. The Carl- 
garth, The Otarama, [1027] P. 93. 

491. Add, Annotaiion: — Refd. O. W. Ry. v, S.S. 
Mostyn, (1928] A. C. 57. 

494. Add, Annotations : — Refd. The Sylvan Arrow, 
[1923] P. 220. Mentd. The Penrith Castle, 
[1918] P. 142. 

504. Add, Annotation : — Refd. The Tervaet^, 
[1922] P. 259. 

508. Add, Annotation : — Mentd. Mersey Docks & 
Harbour Board v. Hay, [1923) A. C. 345. 

510. Add, Annotaiion : — As to (2) Apld. The 
Goulandris, [1927] P. 182. ^ 

611. Add, Annotation : — Mentd. Core-Booth v, 
Manchester (Bp.), [1920] 2 K. B. 412. 


that Act, which provided for contribution 
between the owners of wrongdong vessels in 
respect of {inter alia) damages for loss of life 
or personal injuries, only applied to damages 
recoverable by action, & not to claims for 
compensation arising out of some statute 
independently of fault on the part of the 
shipowner. — The [1 925] P. 27 ; 94 

L. J. P. 28; 132 L. T. 733; 41 T. L. R. 154; 
16 Asp. M. L. C. 470. 

I 518b. Application of Maritime Conventions Act, 
1911 (c. 57).] — The Moli^re, No. 518a, ante, 

619. Add, Annotations: — As to (1) Refd. The 
Koursk, [1924] P. 140. As to (2) Refd. The 
Molidre (1924), 41 T. D. R. 164. Generally ^ 
Refd. The Vectis, [1929J P. 204. Mentd. 
Ellerman lines v, Grayson, [1919] 2 K. B. 
514 ; Weld-Blundell v, Stephens, [1920] 
A. C. 956 ; Anchor Line v. Dundee Harbour 
Trustees, Ellerman lines v. Same, Thomson, 
Shepherd v. Same (1922), 38 T. Tj. R. 299. 

521. Add, Citation P. 176. 

Add, Annotaiion: — As to (2) Refd, The 
Moliere (1924), 41 T. L. R. 154. 

523. Add, Annotation: — As to (2) Refd. The 
Molibre (1024), 41 T. L. R. 154. 

523a. .] — The Moliere, No. 518a, ante, 

528. Add. Annotation : — Refd. The Sheaf Brook, 
[1926] P. 61. 

536. Add, Annotations : — Generally^ Refd. Ireland 
V. Southdown S.S. Co. (1920), 136 L. T. 412 ; 
Ijewis V. Dreyfus (1926), 31 Com. Cas. 239. 
Mentd. Michalinos v, Dreyfus (1924), 131 
L. T. 177 ; Van Nievelt Goudrian, Stoom- 
vaart Maatschappij v, Porshnd (1925), 133 
L. T. 457. 


516. Add, Annotation : — Mentd. Gore-Booth v, 
Manchester (Bp.), [1920] 2 K. B. 412. 

518. Add, Annotations : — Refd. McColl v, Canadian 
Pacific Ry., [1923] A. C. 126 ; The Moliere 
(1924), 41 T. L. R. 164. Mentd. Parry v. 
Harding, [1925] 1 K. B. 111. 

518a. 77-^—^^ a collision between 

Swedish British steamsliips, for wViich botli 
ships were held to blame, a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage tlie 
Swedish shipowners claimed to recover from 
the owners of the British vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal : — Held : the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admlty. rules as to division of loss haki 
no application to such a claim, & sect. 3 of 


541 . Add, A nnoiation : — Mentd. Australia ( Owners ) 
V. Nautilus (Owners), The Australia (1926), 
95 I.. .1. P. 145. 

541a. Indorsee of document ac- 

knowledging receipt of goods for shipment.] — 

A document whereby the receipt ol goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (c 111), the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at S. to the shippers’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Resps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 


PART II. SECT. 7, SUB-SECT. 3.— A 

452 iii. C ortir act made abroadA — 

The ct. will not interfere In a dispute 
OB to wasroti arising: out of a contract 
made abroad between the master of 
a foreifirn ship & the members of bis 
crew. — Nolan u. S.S. Husskl Havkk- 
BIDK. [1921] C. P. D. 13G.-’S. AF. 

454 vi. .] — A seaman 

who had Binned on an American ship 
instituted an action in Quebec afiraiiist 
the ship for wages. No notice of the 
institution of the action was griveu by 
liiiri to the United States consul, & 
the affidavit to lead to warrant omitted 
to state the national character of the 


ship. Deft, moved to dismiss for 
defects in the affidavit, & the consul 
filed a protest against the action being 
allowed to proceed: — Held: (1) the 
protest of the American consul did not 
deprive the ct. of its Jurisdiction ; 
(2) the ct., in proper ciitjumbtances, 
might exercise its discretion to deoline 
to proceed witli such an action. — 
UOULKAU V. S.S. Alepo, [1923] Exch. 
C. 11. 10.— CAN. 

PART II. SECT. 7, SUB-SECT. 3.— B. 

458 i. Conflict of laws — Application 
of law of litioanis* ccmnfri^.l— Admlty. 
Ct. Act, 1801 (c. 10), 8. 10. permits the 
application by tho ct. of the law of the 


country of the litigants. — Jacohbon 
V , Fort Morgan (1919). 19 Exch. C. R 
165 ; 49 D. L. R. 123.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

512 V. .] — Pltf., a seaman, 

brought an action %n rem for damages 
against a barge for bodily injuries 
sustained by him in an accident 
alle^d to have been occasioned by 
uegBgence lor which the ship was 
liable : — Held : tlie damage done was 
not “ by ** the barge, but “ oA '* tho 
barge, & was not such damage as gave 
pltf. a remedy in rem. — ^Mulvry v. 
The Barge NEbano (1919). 19 Exch. 
C. R 1 : 47 D. L. U. 437.— CAN. 
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for non-delivery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separably by pltfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder: — Held: (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rent & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inttir- 
fered with. — ^M ahleohough Hill, Ship v. 
Cowan & Sons, [1921] 1 A. O. 444 ; 90 
L. J. P. O. 87 ; 124 L. T. 045 ; 37 T. L. K. 
190 ; 15 Asp. M. L. C. 103 ; 20 Com. Cas. 
121, P.C. 

Annotatum : — As to (1 ) Distd. Diamond Alkali Export 

CJorpii. V. Eourgeois, [1921] 3 K. B. 443. 

646. Add, Annoiation : — Refd. Marlborough Hill, 
Ship V. Cowan, [1921] 1 A. C. 444. 

562. Add. Annoiation: — Refd. Tlie Sheaf Bmok, 
[1920] P. 61. 

565a. Judicature (Consolidation) Act, 1925 (c< 49), 
ss. 22, 58 (2) — Owner domiciled in England — 
Application to transfer action to King’s Bench 
Division.]— (1) Pltfs., its owners of cargo on 
board defts.’ ship, brought an action in 
personam in the Admlty. Div. for damages for 
breach of the contract of carriage Defts. 
were domiciled in England. On an apjdica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. : — Held : s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro 
vided that the Div. had no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to B. S. C., Ord. 49, r. 3, that the 
Ct. of Appeal cannot order a transfer without 
the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transfeiTed 
(Atktn, L.J.). — The Sheaf Buook, [1926] 
P. 61 , 95 L, J. P. 113 ; 134 L. T. 534 ; 17 
Asp. M. L. C. 14, O. A. 

1. Add, Annoiation : — Mentd. The Rosalind | 
(1920), 90 L. J. P. 120 

578. Add, Annoiaiion : — Refd. The Wilhelinina, 
[1923] P. 112. 

PART II. SECT. 9, SUB-SECT. l.—B. 

664 i. Admiralty Court Act, 1861 
(c. 10), 8, 6 — Ao breach of duty — Con- 
tract with shippers imposing no obliga- 
tion on Pltfs. agreed to pur- 

chase goods, the shippers to deliver 
same at an agreed point. The con- 
tract did not purport to be made by 
or on behalf of tlio ship, but by the 
shippers, with pltfs., who claimed 
damages for breach of contract for 
non -delivery, & at their request a 


579a. Ship Injured in dock — Dockowners repairing 
ship —In dock belonging to others.] — By the 
negligence of pltfs.’ servants while engaged 
on work on a steamship in the Hornl^ Dock, 
belonging to the Mersey Docks & Harbour 
Board, the vessel & her carp^o were damaged 
by fire, & pltfs. were held liable in damages. 
Pltfs. sought to limit their liability under 
M. S. Act, 1900 (c. 32), s. 2, on the groimd 
that they were the owners of a dry dock at 
Garston : — Held : the liability being in no 
way connected with the fact that pltfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability. — Tue City 
OF Edineuugii, [1921] P. 274 ; 90 L. J. P. 
304 ; 125 L. T. 375 ; 37 T. L. R. 468 ; 15 
Asp. M. L. C. 234, O. A. 

Avnotatioiis . — Distd. The Ruapehu (1926), 42 T. L. R. 708. 
Expld. Ruapehu v. Ureeu & Silley Weir, [1927] A. C. 
023. 

579b. .] — Pltfs., owners of a dry dock, 

sought to limit their liability under M. S. 
Act, 1900 (c. 32), 8. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants while the vessel was being repaired 
by them in the dry dock ; — Held .* while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, i.e., the damage must be in some way 
connected with the owmershif) of the dock. — 
The Ruapehu, [1027] P. 47 ; 96 L. J. P. 18; 
136 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 

^ L. C. 138, C. A. ; affd. suh nom. Ruapehu 
(Owners) v. Green (K. & H.) Silley Weir, 
Ltd., The Ruapehu, [1927| A. C. 523; 96 

L. J. P. 90 ; 137 L. T. 353 ; 43 T. L. R. 402 ; 
71 Sol. Jo. 330; 32 Com Cas. 323; 17 Asp. 

M. L. C. 270, IJ. L. ; snhseqncnt prnvredinqs 
0 929), 45 T. L. 11. 657. 

Annotations : — -Refd. Gossu Millard r. Canadian Governmont 
Morchant Manne, Amcrioiin Can Co. tJ. Same (1927). 
97 L. J. K. B. 193; The Uiiapehii (No. 2). 11929] 
1’. 305. Mentd. jiuerger New York Jjife Ahsoc. (1927), 
96 L. J. K. B. 930. 

593. Citaiiojui For “ 36 L. T. 301 ” read “ 6 
L. T. 361.” 

594a. Rival salvors — Injunction to re- 

strain act on high seas.] — In 1922 pltfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch stc^amship wfiiich had 
sunk in 1910 in the Noi*tli Sea in over one 
Fumdred feet of w^ater. Pltfs. worked at 
'the scene of the wi’eck wlienever the weather 
& tides permitted during the summer of 
1922 & from Apr. to Jiily, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by senffing down 
their own divers & interfering with pltfs.’ 

[1923] Exch. C. R. 212.— CAN. 

664 li. Goods shipped from 

Canadian port,] — The Jurisdiction the 
above necl. confers upon the ct. is 
clearly confluod to cases of damage 
to goods carried by ships into a Cana- 
dian port, & do<*H not extend to the 
carlo of goods shipped from Canada 
to foreign ports. — H arius ABATroiii 
Co. V. Alktjo (OWNERS), [1923] 4 
D. h, R. 1196 ; [1923] Exch. C. R. 
217.— CAN. 


warrant to arrost the ship & her cargo 
was issued: — Held: (1) pltfs. not 
having been shown to bo “ the owners, 
or consigQoeH or as'^iguees ** of the bill 
of lading of the cargo, the ct. had no 
Jurisdiction in the matter, & th 
warrant of arrost should bo set aside : 
(2) tho contract referred to in the 
above sect, contemplated an obliga- 
tion on the part or the slilp, & the 
contract sued on imposed no such 
obligation. — Lavallre v. The Istar, 

21 
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diving operations, tried to secure possession 
of the wreck & cargo, & either prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion : — Held : (1 ) an action in respect of 

injurious acts done on the high seas had always 
been within the jurisdiction of the £Ugh Ct. 
of Admlty. ; (2) pltfs. were sufficiently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) os defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 


93 L. J. P. U8 ; 131 L. T. 570 ; 40^T. L. R. 
335; 16 Asp. M. L. C. 346. 

595a. Services on land.] — The Lapwing 

(1839), 8 L. T. 440. 

596a. ™ — .]- Tw<j caiistis of salvage against a 
vessed W(‘re consolidated upon motion by 
d<*fts., & witli the consent of all i>ai*ties. 
On a j^etition being subseciuently filed, defts. 
moved for its dismissal, with costs & damages, 
on t]i(‘ ground that the value of the property 
salved was under £1,000: — Held: the pro- 
(‘(^edings of defts. in reference to the consolida- 
tion must be construed as an agreement 
which gave the ct. jurisdiction under Admlty. 
Jurisdiction Act, 1868 (c. 71), s. 9. 

Sc7nhlc : under Admlty. Jurisdiction Act, 
1808 (c. 71), s. 0, tlie ct. of Admlty. has 
discretion i^o take* cognisance of cases of 
salvage, tliough the value of the property 
siilved be under £1,000 . — The IIeiima;^ 
Weokl (1870), 39 ij, J. Adm. 30 ; 23 L. T. 
870 ; 3 JNIar. L. V. 530, 

598. After tliis case insert, “ Prize salvage, see 
Prize Law.” 

603. Add. Annoiation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

606. Add. Annotations : — Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v. Ad- 
miralty Comra., [1919] 1 K. B. 49. 

611. Add. A^inotation : — ^Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

613. Add. Annotations: — Consd. The Meandros, 
[1926] P. 61. Refd. Pyman S.S. Co. v 
Admiralty Comrs., [1919] 1 K. B. 49. 


617. Add. Annotation : — Consd. Bradley v. New- 
som, [1919] A. O. 16. 

619. Add. Annotation : — As to (1) Refd. Bradley 
V. Newsom, [1919] A. C. 16. 

622. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

642a. .] — R. V. Miller (1823), 1 Hag. Adm. 

197 ; 166 E. R. 71. 

648a. Ship not entitled to be registered as British 
ship — Ship under Jurisdiction of Prize Court.] 

— A ship registered as a British ship, & 
nominally owned by a duly registered 
British co., was in fact owned & controlled 
by the Hamburg- Amerika tine, of Hamburg, 
which, in the person of its nominees, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of w^ar with Germany, the ship was 
seized as prize, & on July 28, 1016, the 
Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, &; ordered her to be detained by the 
marshal until further order. Meanwhile on 
.Tan. 11, 1910, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty., & she remained 
in their possession. On Apr. 6, 1917, the 
writ in the present action was issued claiming 
a declaration under M. S. Acts, 1894 (c. 60), 
& 1906 (c. 48), that the sliip was forfeited to 
the Crown on the ground that she was not 
entitled to be registered as a British ship : — 
Held : as the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed. — The 

O’] 

34 J. • JLJ9 JL\f9 9 p V/4U K.7V/1.* t/V/* • 

650. Add. Annotation : — Generally, Mentd. The 
Stream Fisher, 11927] P. 73. 

650a. Injunction.] — The Tubantia, No. 

504 a, ante. 

650b. Res under jurisdiction of Prize Court.] — 

The St. Tqdno, No. G48a, ante. 


Part Ml. — Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 

668a. Issue — Res not within Jurisdiction.] — within the jurisdiction of the ct. ; & Maritime 

(1) It is not necessary that, at the time of Conventions Act, 1911 (o. 67), s. 8, which 

the issue of a writ in rem, the res should be provides that in the case of collision or 


PART 11. SECT. 11, SUB-SECT. 

608 i. Action in rent — Or in per- 
sonam .] — The first & most proper 
remedy for the recovery of salvor 
Ih in rem . — Hatton v. Art. Durban 
Hansen. [1919] S. 0. 164 ; 60 So. L. R. 
lOO.-HSCOT. 

PART II. SECT. 16. 

664 i. Exception to jurisdiction — 
Made after /rta/.}— An objection to the 


jurisdiction will hold good even if 
made after the trial. — S tack r. The 
Barge Leopold (1919), 18 Exoh. 
C. K. 326.*— CAN. 

PART III. SECT. 1, SUB-SECT. l.~ 
A. (a). 

668 i. Amendment — Increase of 

amount.] — Pltfs, claimed 14,000 dam- 
ages, by reason of a ooUislon between 
one of their baxse^ & the B. The B. 
was arrested & the bail fixed at $4,000, 

22 


the then estimated cost of repairs. 
Before the trial of the action, it was 
found that the actual cost of the 
repairs amounted to $6,612.94. Pltfs, 
moved to amend their writ by adding 
to the amount claimed : — Held : the 
ot. might diroot measures to be taken 
to do full justtoe to pltfs.. Sc to that 
end permit the amendment. — Hall 
Coal Co. v. The Bayusona, [1923] 
Exch. C. R. 128.---CAN. 
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salvage actions the proceedings must be 
commenced within two years of the cause 
of action, is complied with if the writ is 
issded within two years ; the sect, does not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 
extension of time for the renew^ of an 
unserved writ, which has not been renewed 
within the period of one year as provided 
by R. S. 0., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
8. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired. — Tub 
Espanoleto, [1920] P. 223 ; 90 L. J. P. 32 ; 
126 L. T. 121 ; 36 T. L. R. 654 ; 16 Asp. 
M. L. C. 287. 

668b. Motion to set aside — Facts in dispute.] 

— In an action in rem for damage by collision 
defta. moved to set aside the writ all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
partment, ^ that accordingly no maritime 
lien attached to her. Pltfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion : — HeZd ; the facts being in dis- 
pute the ct. could not try the issue on motion 
by affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point. — The Sylvan Aurow, 
[1923] P. 14 ; 92 L. J, P. 23 ; 128 L. T. 448 ; 
39 T. L. R. 25 ; I Asp. M. L. 0. 115. 

669. AeZd, Annotation: — As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 

672a. Defendant blaming another ship.] 

— ^Pltfs. claimed damages from defts., owners 
of the W.i in respect of a collision between the 
W. & barges belonging to pltfs. The owners 
of the TP. denied liability, alleging by letter 
to pltfs. that the collision was caused by the 
negligence of the A, An action was com- 
menced between the owners of the TP. & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 


owners of the A. agreed pltfs.' daniages, 
but refused to pay the costs of the action by 
pltfs. against the TP., wliich had then been 
prosecu^d to the stage of filing pltfs.’ pre- 
liminary act : — Held : pltfs. were entitled 
to amend their wi*it by adding the owners 
of the A. as defts. The case came within 
the principle of K. 8. C., Ord. 16, r. 11, that 
no cause should bo defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a paity to exercise 
that right. The proper course would have 
boon for pltfs. to have added both parties 
as defts. in the alternative'. — T he W. II. 
Randall, [1928] P. 41 ; 97 L. J. P. 42 ; 13S 
L. T. 469 ; 17 Asp. M. J.. O. 397, C. A 

673. Add, Annotations : — Consd. The Creteforost, 
[1920] P. Ill ; Marlborough Hill, Ship v, 
Cowan, [1921] 1 A. C. 444. 

682a. Motion to set aside acceptance & under- 

taking to appear & put In ball — Mistake as to 
authority.] — Motion dismissed. — T he Ger- 
trud (1927), 138 L. T. 239; 44 T. L. R. 1; 
17 Asp. M. L. 0. 343. 

683a. Renewal of writ — Extension of time for — 
Maritime Conventions Act, 1911 (c. 57), s. 8.] 

— The Espanoleto, No. G08a, ante, 

697. Add, Annotatioyi : — Refd. The Point Bre(‘ze, 
[1028] P. 135. 

700a. Right to arrest — Ship under requisition.] — 

Pltfs.* steamship & defts.’ steamship, the 
L,L,, collided in Sept. 1917, The Jj,L, was 
at the time imder requisition : — Held : there 
could be no effective arrest of the vessel 
while she was under requisition. — T he Largo 
Law (1920), 123 L. T. 600 ; 15 Asp. M. L. C. 
104. 

700b. Ship seized under writ of fieri facias.]— 

A foreign ship was seized under a sheriff’s 
writ of fl, fa, in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fointh shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the sliip, including 
a writ by the master in respect of wages. 
The shorijf was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants : — Held : the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem. — The James W. Elwell, [1921] P. 
351 ; 00 L. J. P. 132 ; 37 T. L. R. 178. 

701. Add, Annotation : — Consd. The James W. 
Elwell. [1921] P. 351. 


6731. Parties — Joinder of plaintiffs 
— After jiidqment,} — In the course of 
a tdal m the Adjnlty. Ct. pltf. was 
allowed to amend by adding a party 
*pltf.* but failed to amend formally 
pursuant to the order & entered the 
formal Judgment with only the 
original pltf. named therein. Sc pro- 
ceeded to assess damages before the 
registrar : — Held : in the ciroum- 
stanoes pltf. had not elected to abandon 
the order for amendment & should be 
allowed to have the Judgment Sc prior 
proceedings amended m accordance 
therewith. — Evans, Colkman & Evans, 
Ltd. V, Tub Homan Pkinoe, [lU24j 
3 D. L. R. 95 ; [19241 Exch. C. R. 133 ; 
2 W. W. R. 465 ; 34 R. O. R. 165.— 
CAN. 

678 ii. Nonjoinder .] — -There 


being no special rule lii this Ct. deaUng 
with the joinder of parties, the practice 
Sc procedure of the High Court of 
Justice, in England, obtains, tlie 
claimant hci*oln was entitled to bring 
the present action in Ms own name 
alone, without joining his oo-ownors or 
thoir assignees. Misjoinder or non- 
joinder cannot now defeat a claim. - 
Mackay r. K., [1928] Exch. C. R. 145). — 
CAN. 

part IU. sect. 1. SUB-SECT. 

A. (a). 

701 iii. Credilor*8 adion — Claim 

for building, equipping or repairing .] — 
As soon as a creditor llnds a ship under i 
arrest of the ct., he may bring his 
action for. Sc the Admlty. Ot. acquires 
immediate Sc irrevocable Jurisdiction 


over, any claim for building, equipping 
or repairing the sliip. That jurisdic- 
tion is established without the litigant 
having to show that the original 
action under which the ship was 
arrested must eventually succeed, 
notwithstanding that the arrebt was 
made without particulais being given 
to prove without doubt the status of 

E ltf. in that original action. — E hiksen 
IROTHEKS V, Thk Mapi.k Lkaf (1922), 
G7 D. L. n. 261 ; ( 11)22 J 3 W. W. R. 
41.— CAN. 

701 iv. JCc/mu'S continued after 

arred.] — Resps. contracted with the 
owner of a ship to do certain repairs, 
& It was delivered to them for the 
purpose. When the repairs were going 
on the sMp was arrested at the suit of 
applts., who claimed for earlier repairs 
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706. Add. Annotations : — Generally^ Mentd. The 
CMmdon (1918), 35 T. L. R. 81 ; The Porto 
Alexandre (1919), 89 L. J. P. 97. 

706a. Re-arrest — Damage in excess of bail — 
Second action — Right to bring action in 
personam.] — In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admlty. Ct. both pltfs.’ & defts.* vessels were 
lield to blame, but the Ct. of Appeal held 
defts.* vessel alone to blame & this decision 
was upheld by the House of Lords. The 
£100,000 being insulTicient to satisfy pltfs.* 
judgment, pltfs. who admitted that gud 
damages they could not recover more than 
the £100,000, threatened to arrest defts.* 
vessel in respect of interest & costs ; & under 
protest, defts. provided bail in a further sum 
to avoid arrest : — Held : having received 
biiil in the full value of defts.* vessel, pltfs. 
could not arrest her in rem^ but could proceed 
in personam^ & were entitled to a declaration 
that the amounts due in respect of interest 
A costs were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa. 
—The .Toannis Vatis (No. 2), [1922] P. 
213 ; 91 L. J. P. 190 ; 127 L. T. 494 ; 38 
T. L. 11. 500 ; 10 Asp. M. L. 0. 13. 

Annotation : — Retd. Tho I’oint Preeze, 11928] P. 135. 

706b. .] — In a damage action in rem 

pltfs. demanded & obtained bail from defts. 
in the sum of £3,500. After judgment had 
been given pronouncing defts.* ship alone to 
blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 
sum demanded was insufficient to cover their 
damages. On th(* refusal of defts.* solrs. 
to give an undertaking to provide additional 
bail, pltfs. extiactc^d a warrant of arrest from 
the Admlty. registry under which defts.* 
ship was arrested. On a motion to set aside 


the warrant of arrest : — Held : the effect, of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside. — 
The Point Breeze, [1928] P. 135 ; 97 L. J. P. 
88 ; 139 L. T. 48 ; 44 T. L. R. 390 ; 17 
Asp. M. L. C. 462. 

716. Add. Annotation : — Mentd. The St. George, 
[1926] P. 217. 

742. Add. Annotations : — Consd. The Point Breeze, 
[1928] P. 135. Refd. The Joannis Vatis (No. 
2), [1922] P. 213. 

746. Add. Annotation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

747. Add. Annotation: — Apld. The Point Breeze, 
[1928] P. 135. 

760. Add, Annotation : — Refd. Melanie S.S v. San 
Onofro S.S., [1925] A. O. 246. 

764. Add. Annotation : — Refd. The Annette, Tlit^ 
Dora, [1919] P. 105. 

766. Add. Annotation : — Mentd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

766a. Waiver of right to plead Maritime Con- 

ventions Act, 1911 (c. 57), s. 8.] — By entering 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading tho protection of the above Act in 
their defence & raising it at the trial of the 
action. — T he LiiANDOVERY Oastlb, [1920] 
P. 119 ; 89 L. J, P. 141 ; 124 L. T. 3S3 ; 15 
Asp. M. L. 0. 153. 

Effect of Maritime Conventions Act, 1911 
(c. 57), see, generally, Shipping. 

768a. Appearance by person interested- -Position of 
intervener.] — The Byzantion, No. *248a, 
ante. 

780. Add. Annotation : — Refd. The Consul Olsson, 
[1920] P. 43. 

780a. .] — The San Onopre, No. 

780b, post. 


& iiocessaries. After the arrest the 
shlj) was loft in the actual possession 
of reaps., who continued to do the 
repair work contracUsd for without 
tho sanction of the ct. but in pood 
faith : — Held : rosps. should have 
priority for repairs made after tho 
arrest so far as the selling value of the 
ship was thereby increased. — M on- 
treal Dry Docks & Ship UErAuuNO 
Co.. Ltd. e. Halifax SHipyARPs. Ltd., 
11920] 3 W. W. K. 25 ; 54 D. L 11 
185 ; 60 S. C. K. 359.— CAN. 

d. Read now 706a 1.” 

706a ii. Mistake in sum 

claimed — Cost of repairs exceeding esti- 
mate.] — Pltfs. claimed $4,000 damages, 
by reason of a collision between one of 
their bai-gcs & tho Ii. The B. was 
arrested & the bail fixed at $4,000, tho 
then estimated cost of repairs. Before 
the trial of the action, It was found that 
the actual cost of the repairs amounted 
to $5,512.94. Pltfs. moved to amend 
their writ by adding to tho amount 
claimed & for the Issue of a warrant 
to re-arrest tho B. : — Held : the ct. 
might direct ineasuros to bo taken to 
do full Justico to pltfs., &; to that end 
permit the issue of a warrant for tho 
re-arrest of the sliip, but with costs of 
the motion & of the re -arrest against 
pltfs. — H all Coal Co. r. Tine Bayu- 
sona, [1923] Exch. V. R. 128.— CAN. 

706a iii. Dismissal of claim 

for 8(Uvage — Appeal.] — Wliero a claim 
for salvage against a ship has been 
dismissed, there is no general riglit. in 
case of appeal, to hold the ball bond or 
after its cancellation to rc -arrest the 


ship, nor will such right be granted 
wltiiout good reason therefor, such 
as that it appears to the ct. that the 
ship will not be ^vithln the jurisdiction 
to answer the appeal should it go 
against It. — T uk Frkiya v. The H. S. 
(1921), 63 D. L. R. 687 ; 21 Exch. C. R. 
147; 30 B. C. R. 132; [1921] 2 

W. W. R. 749.— CAN. 

sp. Attachment to foundjurisdiclinn — 
Both parlies domiciled oiUsidc juris- 
diction — lies ivHhin jurisdiction .] — 
Where a co. alleged that It intended to 
bnng an Admlty. action in rem for 
damage occasioned to its vessel through 
the negligent handling of resp. co. 
u'hllst in the territorial waters of tl>o 
Union, & It appeared that both the 
cos. were domicilod outside tho Union, 
tlio attachment of tho vessel was 
ordered, such order to be suspended on 
soQurlty being provided in an amount 
greater than the sum claimed as 
damages. — S.S. Kkratos v. S.S. 
Fabian, [1921] C, P. D. 148,— S. AF. 

PART III. SECT. 1, SUB-SECT. 2.— 
A. (b). 

St. Maid fide arrest — Abuse of process 
of court — lixghts of other claimarUs.y—A 
ship was arrested at tho suit of a member 
of a firm. His independent claim for 
wages os a “ ship’s carpenter on board 
the ship,” was m fact only a part of 
his firm’s claim. Sc immediately after 
tho ship was arrested his firm’s action 
I was instituted : — Held : those facts so 
oliviously disclosed mala fidcs & an 
abuse of the process of the ot. that the 
arrest could be viewed os a sham 
proceeding & as not having any legal 
oxistouco as regards the firm, but otlicr 

9A 


claimants could support their suits on 
i(s existence m fact, because m good 
faith they instituted their suits relying 
upon tho records of tho ct. which on 
their face showed that its jnrisdictiou* 
could beiuvoked. — Ebikhen Brothers 
V. The Maple Leaf, 11923] 4 D. L. R. 
1201 ; [1923] Exch. C. R. 39 ; 31 B. C. 11. 
443 ; [1923] 1 W. W. R 76.— CAN. 

PART III. SECT. 1. SUB-SECT. 3. A. 

a i. Court unthoiU iurisdic- 

tinn.] — In the absence of jurisdiction 
existing by law, the filing of an appear- 
ance &, the giving of bail by deft, do 
not give jurisdiction to tho ct. in a 
proceeding in rem. Jurisdiction is not 
a matter of procedure Sc cannot be 
derived from the consent of parties. — 
Mulvey V. The Barqe Neosho (1910), 
19 Exch. C. R. 1 ; 47 D. L. R. 437.— 
CAN. 

a ii. .] — A mere 

technical objection to aji informality 
or irregularity in procedure may be 
waived by appearance, by the giving 
of bail or by taking a step in the 
action ; but if, in fact, the ct has no 
jurisdiction over the subject-matter 
of the claim, no delay on tho part of 
(loft. & no step in the action taken by 
him can give the ct. jurisdiotion. — 
Harris Abattoir Co. v. Aledo 
(Owners), [1923] 4 D. L. R 119C ; 
[1923] Exch. C. a 217.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.- A. 

«w. Bail — Who accepted as hail — 
Company carrying on busimss of 
suretyship.] — Re 251 Bars of Silver 
V. Canadian Salvage Assoon. (No. 2) 
(1915), 16 Exch. C. R. 370.— CAN. 
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780b. Effect of contractual arrangement 

between owner & charterer.] — (1) The 
Admlty. marshal appraised a salved steam- 
ship at the sum of £369,841 . On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 : — Held : for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, & the marshal’s valuation was 
properly arrived at & was based on the right 
principle. 

(2) The general rule is that an appraise- 
ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will bo allowed. — The San Onopke, [1917] 
P^O ; 86 L. J. P. 103 ; 116 L. T. 800 ; 14 
Asp. M. L. C. 74. 

Aimoiation : — ^4# to (2) Consd. The Consjul Olflpon, [1920] 1*. 

781a. Nature of baU.]-— The Borre, No. 781b, 
'post. 

781b. Undertaking to put in ball — Afterwards with- 
drawn — Effect of subsequent arrest of vessel.] 

— On .Tune 22, 1920, defts.’ solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ in rem claiming 
damages in respect of loss by collision. In 
consequence defts.’ vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pltfs.’ solrs. that theii’ clients were unable 
^ make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 

that, as the vessel was uithin the juris- 
diction of the ct., pltfs. could arrest her 
Pltfs,’ solrs. arrested the vessel, but wrote 
to defts.’ solrs. that they reserved all their 
clients’ rights under the undertaking for ( 
bail. On Mar. 10, 1921, the vessel was 
appraised as being at that time of a value of 
£600. Defts, provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their undertaking. It appeared 
that in .Tune, 1920, the value of the vessel 
was much in excess of £600, Sz- pltfs. estimated 
her value at £4,500 : — Held: (1) the under- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail ; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel ; (3) 

defts.’ solrs. must complete their undertaking 
by putting in b«ail to the value of the vessel 
us on .Tune 22, 1020 ; (4) nature of bail dis- 
cussed. — The Borre, [1^21] P. 390 ; 91 
\u J. P. 1; 125 Ju T. 576; 37 T. K. 
GG8 ; 55 Sol. Jo. 715 ; 15 Asp. M. L, C. 334. 

781c. When value of ship ascertained.] — 

The Borre, No. 781b, ayiic, 

781d. Liability limited to amount of bail — No 
second action if bail insufficient — Action in 
personam — For interest & costs.] — ^J’he 
JoANNTS Vatis (No. 2). No. 706a, arf/c. 

781e. Benefit of bail — Action in name of cargo 
owners — Some owners not Joining in pro- 
ceedings.] — The steamships 11^. & J. came 
into collision & the IF. & her cargo were 
damaged. Befoi’e the issue of the wit an 


undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J, The writ was in the names 
of “ The owners ot the steamship TF. & cargo 
r. the owners of the steamship J.,” but at 
that time no authoritjr from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the TF, 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
. cargo owners, to join in the proceedings 
or share in the costs. Some assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the TF. contended that having sued 
a« owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund : — Held : (1 ) although, as bailees of 

the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share ; (2) it was 
the duty of the ct., when the l3ail was re- 
covered, to sec that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution. — 
The Joannis Vatis, [1922] P. 92 ; 91 

L. J. P. 182 ; 120 L. T. 718 ; 15 Asp. M. L. C. 
506, C. A. 

781f. Several salvage actions.] — A vos.sel 

which had stranded on rocks & sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was jiut in, but 
in the first action an appearancti was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000. 
The cargo &: freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed &; dispersed. After 
some .temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £839 : — Held : the bail for cargo K 
freight did not constitute a fund in which all 
the salvors could share ; the undertaking 
was given in one action only, & pltfs. in that 
action, in which the total values were £1,217, 
327 

could treat of £1,000 as bail representing 

the cargo & freight. — T he Russland, [19241 
P. 55 ; 93 L. J. P. 18 ; 130 L. T. 768 ; 40 
T, L. R. 232 ; 68 Sol. Jo. 324 ; 16 Asp. 

M. L. C. 288. 

781g. Amount of bail — Value of ship & freight — 
Limit of liability — Facts disputed by plaintiffs.] 

— It, in an action of damage by collision, the 
amount for whii^h the action is brought 
exceeds the statutory limit provided by 
M. S. Act, 1894 (c. 60), s. 503, deft, ship- 
owners on filing an affidavit in the damages 
action stating the tonnage of their ship Ac 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
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entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pitfs. dispute the facts on 
wliich the right to limit liability depends, 
bail must be given to the full value of defts.' 
ship. — The GHARLO’rrs, [1920] P. 78 ; 89 
L. J. P. 62 ; 123 L. T. 685 ; 36 T. L. R. 204 ; 
64 Sol. Jo. 276 ; 16 Asp. M. U 0. 98. 

781h. Effect of bail — Release of ship.] — The 
Point Breeze, No. 706b, ante. 

796. Add, Annoiation : — Refd. The Consul Olsson, 
[1920] P. 43. 

806. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

808. Add. Annotation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

810. Add. Annotations : — Refd. Canadian Pacific 
Ry. V , Kelvin Shipping Co. (1927), 138 L. T. 
369. Mentd. The San Onofre, [1922 J P. 243. 

829. Add. Annotation : — As to (1) Distd. Bradley 
V. Newsom, [1919] A. C. 16. 

834. Add. Annotation: — As to (1) Refd. The 
Joannis Vatis (1921), 01 L. J. P. 182. 

837. Add. Annotatiojia : — As to (1) Refd. Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 25.5. 
As to (2) Refd. New York life Insce. v. 
Public Trustee, [1924] 2 Ch. 101. 

839. Add. Annotations Refd. The Pagernes, 
[1926] P. 185. Mentd. The Clan Sutherland 
(1918), 88 L. J. P. 26. 

840. Add. Annotation: — Refd. The Fagemes, 
[19261 P. 185. 

842. Add. Annotation: — Refd. The Fagemes, 
[1926] P. 185. 

843. Add. Annotation : — As to (2) Refd. Johnson 
V . Taylor, [1920] A. C. 144. 

856. Add, Annotation : — Refd. The Creteforest, 
[1020] P. Ill 

856a. .] — (1) In a consolidated salvage action 

the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they imn the risk that the ct. may hold that 
it was reasonable for pitfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, & the masters & crews In another, 
defts. tendered a lump sum which the ct. 
uphold, but as defts.* affidavit of values was 
only handed to pitfs. on the day of the trial : — 
Held : (2) pitfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs ; (3) the interests 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to be sejiarately represented at 
the expense of defts. Observations on the 
desii*ability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owners. — The Creteforest, 
[1920] P. Ill ; 89 L. J. P. 136 ; 123 L. T. 
591 ; 36 T. L. P. 367 ; 16 Asp. M. L. C. 48. 


857. Add. Annotation : — Refd. The Creteforest, 
[1920] P. Ill 

864. Add. Annotaiton —Refd. The Creteforest, 
[1920] P. 111. 

874a. .] — The Sheaf Brook:, No. 

565a, ante. 

876a. Transfer by Court of Appeal — Necessity for 
consent of presidents of both Divisions.] — 

I The Sheaf Brook, 

I 885. Add. Annotations: — Mentd. The James W. 
ElweU, [1921] P. 361 ; Mersey Docks & 
Harbour Board v. Hay, [1923] A. 0. 346 ; The 
Stream Fisher, [1927] P. 73. 

890. Add. Annotation: — As to (1) & (2) Consd. 
The El Oso (1926), 133 L. T. 269. 

892. Add. Annotation: — As to (1) & (2) Expld. 
The El Oso (1926), 133 L. T. 269. 

893. Add. Annoiation: — Refd. The El Oso (1925), 
133 Ij. T. 269. 

894a. Action between parties whose vessels 

have not been in collision with each^ther.] — 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under R. S. C., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communicatioi; 
between the solrs. which commonly takes 
place in admlty. cases, that the solrs. 
should ascertain whether the parties are 
ready to file preliminary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 
preliminary acts, or one of them declares 
himself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act. — 
The El Oso (1926), 133 L. T. 269; 16 
Asp. M. L. C. 530. 

Annotation: — Consd. Tbo Oarlston & Tho Balcombe, flU2G] 
P. 82. 

894b. Who entitled to — Co-defendant.] — A col- 
lision took place between tho C. & the i?., & 
subsequently the C. collided with pitfs.’ 
vessel. Pitfs. issued a writ in rem against 
the owners of the C., & the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
& pitfs. added the owners of the B, as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act 
Held : (1) the only parties entitled as against 
second defts. to a preliminary act were pitfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a preliminary act uffiess 
they chose to become pitfs. & issue a writ 
against second defts , & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 


PART in. SECT. 1, SUB-SECT. 6.— B. 

828 i. Propertu deterioratin{f ~ Appear^ 
aiuie by absent defeiidant.]- v. 
Hoddkrn (1818). 1 Nfld. L. IX. 1)3.-- 

NFLD. 

PART III. SECT. 3, SUB-SECT. 1. 

•z. Joinder of actions in rem d: in 


personam — Propriety o/.) — Atlantic 
Coast S.S. Co. v. Montreal Trans- 
I’ORTATiON Co. & The I^Iary Ellen, 
Montreal Transportation Co. v. 
The Buckeye State (1900), 12 Excli. 
C. R. 429.— CAN. 

PART 111. SECT. 5, SUB-SECT. 1. 
sa. Ohjecl.l — ^Tbe object of a preliml- 

26 


nary act is to obtain a statement recerdo 
femto of the ciroumstanoes, to prevent 
parties shaping thoip case to meet the 
one pnt forward by the other at trial. — 
Le Blano V , The Ehilibn Bubkb 
(1919), 19 Exch. C. li. 24 ; 4C I). L. R. 
59,-^AN. 



Vol. I.— Admiralty. Cases 894b— 1047a. 


would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, &> the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action. — The Oarl- 
STON. The Balcombe, [1926] P. 82 ; 95 

L, J. P. 61 ; 134 L. T. 7G0 ; 42 T. L. 11. 312 ; 
17 Asp. M. U C. 33. 

897 a. — ~ Course & speed of vessel.] — In cases of 
collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to reply “ at anchor.” TTie heading of the 
vessel ^ould also be given. — The Macroom 
(1927). 137 L T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 

90S, Add. Annotation As to (1) Dlstd. The 
Woodarra v. Admiralty (1921), 66 Sol. Jo. 
18?. 

914a. Raising new claim— Effect of.] — T he 

Highland Glen (1927), 161 1.. T. Jo. 480, 

C. A, 

916. Add. A7moiaiion : — Distd. The Woodarra v. 
Admjialty (1921), 66 Sol. Jo. 183 

936. Add, Citation • — on appeal (1853), 8 Moo 
P. C. i\ 482 P C 

939. Add Annotation Mentd. The Befrigerant, 
11925: P. 130 

952. Add. Amiotalion : The San Onofre 

(1922), 92 L. J. P, r/ 

969. Add. Annotation: — Refd The Saxicava, 
[1924] P. 131. 

969a. Action stayed, discontinued or dis- 

missed — Counterclaim raised in correspond- 
ence.] — A notice of counterclaim contained 
in correspondence passing between pitf.’s & 
deft.’s solrs. is not sufficient to ” set up ” a 
counterclaim within 11. S. C., Ord 21, r. 10, 
so that the counterclaim may be i^roceeded 
with if pitf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
by or recognised by the rules & in respect of 
which there is a record on the flics (^f the ct. — 
The Saxicava, [1924] P. 131 ; 93 L. J. P. 66 ; 
131 L. T. 342 ; 40 T. L li. 334 ; 68 Sol. Jo. 
666 ; 16 Asp. M. L, C. 324, C. A. 

970a. .] — Two foreign vessels, a barque ' 

a ship, came into collision, wlien the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for heaiing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 


action unless an appearance & bail were 
given by the owners of the barque : — Held : 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion. — T he Carlyle 
(1858), 30 L. T. O. S. 278 ; 6 W. B. 197. 

Annotation : — ^Refd. Chapman v. Royal Netherlands Steam 
Navigation Co. (1879), 4 P. D. 157. 

979a. Consolidated salvage action.] — 

The Creteporest, No. 856a, ante, 

1001. Add. A^niotaiion : — Refd. The Creteforost, 
[1920] P. 111. 

1001a. Tender of lump sum— Consolidated 

salvage action.] — The Oheteforest, No. 
856a, ante, 

1023. Add, Amwiations : — Apld. lie Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 
Refd. The Tervaete (1922), 128 L. T. 176 ; 
Duff Development Co. v, Kelantan Govern- 
ment, [1923] 1 Ch. 385 ; Duff* Development 
Co. V, Kelantan Government, [1924] A. C. 
797. 

1027a. .]— Pltfs.’ & defts.’ vessels 

came into collision & both received damage. 
Pltfs. brought an action in rem against 
defts., ” the owners of the steamship A.” 
Defts. counterclaimed, As applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on pltfs. making a similar 
application defts. refused to give security 
on the ground that the A", was owned by the 
French Govt., Si was not subject to arrest : — 
Held : the ct. had no power t-o order security 
to be given or, in default thorool, to stay 
defts.’ counterclaim. — The Nepi’une, [1919] 
P. 17; 88 L. J.P. 94. 

1029. Add, Annotation: — Mentd. The Sylvan 
Arrow, [1923] P. 220, 

1032. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213 

1042. Add, Annotations : — Mentd. Tlie Porto AIc.x- 
andre (1919), 89 L. J. P. 97 ; Aksionairnoye 
Obschestvo A. M. Luther v, Sagor, [1921] 
1 K. B. 456 ; Duff Development Co. v, 
Kelantan Government, [1923J 1 Ch. 385; 
Oompania MercantU Argentina v. United 
States Shipping Board (1924), 93 L. J. K. B. 
816 ; Duu Development Co. v, Kelantan 
Government, [1924] A. C. 707. 

1046 Add, Annotation : — Refd. The Shropshire 
1922), 127 L. T. ““ 

1047a. For disposing fairly of cause — For 

saving costs.] — The owners of the steamship 
N,, one of two ships found jointly to blame 
in a collision action, limited their liability Si 
paid the amount into ct. Claims against tiie 
fund were in due course filed by the owners 
of the N. & the owners of the other ship, the 


PART III. SECT. 8, SUB-SECT. 2.— A. 

998 ii. liejection of tender — 

Acceptance of increased tender after 
amendTth&nt of claim cU trial.]— In an 
action for salvage services, pltf. claimed 
120,000 Sc In his statement of claim 
such amount of salvage remuneration 
as to the ct. might seem meet. The 
defence was delivered on Mar. 17, when 
deft, paid into ct. $2,000 & tendered 
it to pltf., who rejected it. Pltf. at the 
'trial applied for leave (o amend to set 
up on additional claim. The amond- 
ment was made, 8c deft, increased Ids 
tender to 14,000, which w'as accepted : 
— Held : (1) deft, should in any event 
have the costs of Sc consequent upon 
the amendment granted at the trial ; 
(2) as to the acoeptod tender, the In- 


creased tender must be regarded as 
having been made & accepted on 
Mar. 17, & ail the costs subsequent to 
that tender should bo borne by pltf. ; 
(3) the circumstances were not quite 
Huflacient to deprive pltf. of costs before 
tender. — The Paschena v . The Gkiff, 
[19251 2 W. W. R. 676.— CAN. 

PART III. SECT. 9, SUB-SECT. 1. 

sb. Plaintiffresidentoui of jurisdiction 
— Foreiffnship. 1 — Where pltf .is resident 
out of the jurisdiction Sc liis ship Is a 
foreign one, security ♦or costs may be 
ordered, even at an advanced stage of 
the action Sc though tho delaying in 
applying therefor is xmacoounted for, 
in the absence of any prejudice to the 
other Bids occasioned by such delay. — 

27 


Wrangell v . The Steel SciEX'j iriT, 
[1924] 3 D. L, It. 49 ; [1924] ExoL C. It. 
136 ; 2 W. W. R. 493 ; 34 U. C. R. 
114.— CAN. 

PART HI. SECT. 10, SUB-SECT. 1.— 
A. (a). 

sc. ExamincUionf or discovert/ — In lieu 
of interroffoiories — When ordered — Use 
o/.l— While an examination for dlw- 
covery may be onle^ed by the judge 
as a matter of coiiv(‘menco, m place of 
tliG delivery ol interrogatories, osiioei- 
alJy where tlie opposite party is in 
igiioraneo of th(» facts, such examina- 
tion cannot be read as evidence at tlie 
trial. — Point Anne Quarries v. 18.8. 
M. F. Whalen (1921), 68 D. L. R. 
627 ; 20 Exch. O. R. 483.— CAN. 
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6’., also by the owners of cargo on the S. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the iS., who were not 
parties to the collision action, then sought 
leave to administer four interrogatories to 
the owners of the S. Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
iDcnt of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the claim of the 
ownei*s, master, crew of the S. ; & No 4 
asked by whom the particular sOlrs. were 
instructed to present the claim of the owners 
of the The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides : — Held : the first three inten*o- 
gatories w’ore nc'cessary either for disposing 
fairly of the cause or matter or for saving 
costs, within K. S. Ord. 31, r. 2, & must tfe 
allowed. No. 4 \\aK not pressed. — TnK 
^’p:DENES (1921), 41 T. L. K. 243. 

1052a. Confidential report by master.] — 

Hefts., the Port of London Authority, 
arranged with iheir underwriters that, in all 
cases of claims for collision in which their 
vessels wore concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Hefts, directed that a report on a 
printed form headed “ Confidential rej^ort for 
the infonnation of the Authority's solr.” 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional <;onduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with puts.’ vessel. Pltfs. claimed to have 
this report jiroduced to them : — Held : the 
report having been obtained for the solr., in 
tlu; sense of being procured as materials upon 
which professional advice should be taken 
in ])rocoedings iiending or threatened oi* 
anticiiiat ed, it was privileged from production. 
- -TiiK Hopper No. 13, [1925] I\ 62 ; 94 
L. J. P. 45 ; 132 L. T. 730 ; 41 T. L. 11. 189 ; 
10 Asp. M. Ii. C. 473. H. C. 

.'1 .— Distd. The City of liaroda (1920), 191 L. 'J’. 

5 : 0 . 

1062b. Officers’ reports.] — Pltfs. claimed for 

short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Hefts, denied liability alleging 
that the loss was due to pilferage by an 
organised band of thieves. Hefts, liad called 
for reports from the first, second, third, dc 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of i/heir officers 
in the prevention of theft, which reports 
were in due course obtained thi'ough defts.’ 
agents in China. Hefts, claimed that these 
reports were privileged from discovery ; — 
Held: (1) the reports were not privileged. 


(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents. — The City 
OP Baroda (1926), 134 L. T. 576 ; 70 Sol. Jo. 
1044 ; 17 Asp. M. L. C. 27. 

1078a. Taking evidence on commission — Dis- 
couraged.] — The Augusta (1909), 26 T. L. R. 
98. 

1112a. Right of reply.] — Allowed in all cases. — T he 
Rjukan (1866), 14 W. R. 973. 

1114. Add. Annotation : — Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1114a. Damage due to collision.] — In an 

action of damage by collision the onus of 
proving that damage directly flows from 
deft.’s negligence causing the collision is on 
pltf. ; & the dicta in The Mellona (1847), 3 
Wm. Rob. 7, 13 ; The Vensher (1857). 8w. 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft, proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the paHicular 
circumstances of those cases, whore the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligence' 
causing the collision. — ITik Paludina, [1925] 
P. 40 ; 132 L. T. 724 ; 10 Asp. M. L. 0. 453, 
C. A. ; affd. suh nom. 8.S. Singleton 
Abbey v. S.S. Paludina, [1927] A. C. 16 ; 
17 Asp. M. L. C. 117, H. L. 

Annotation : — Ref d. Canadian Pacific liy, v. Kelvin Shipping 
Co. (1927), 138 L. T. 3(59. 

1119. Add. Annotation : — ^Mentd. Melanie S.S. v. 
San Onofre S.8., [1925] A. C. 246. 

1152a. Log of defendants’ vessel — Right of plaintiffs 
to put in — After admission of facts by de- 
fendants.] — Hefts, to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services & that the allega- 
tions of the facts of such services set out in 
the respective statements of claim were in 
substance correct,- but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any leal 
danger. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pltfs. Pltfs. by their reply joined issue 
upon tlio defence save in so far as the same 
consisted of admissions : — Held : pltfs. were 
entitled to put in the logs of defts.’ vessel with 
a view to proving that the sliip was in real 
danger, & jUso a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.g. 
the displacement of certain tugs. — T hp: 
Woodahra (1921), 38 T. L. R. 160 ; 66 Sol. 
Jo. 

1152b. Oral evidence dispensed with— Salvage — 
Amount in dispute small — Discretion of 
court,] — In a case where salvage services 
had been requisitioned 6c the amount in 


PART III. SECT. 11, SUB-SECT. 1. 

sd. Proof of claim — Pighi to vrttcccd ca 
parti' ~ OrdAir for sale of rc’N.] — 1 ’aiu. v. 
Tnifi Amy Turner, [l922J V. L. 11 
740.— AUS. 

PART III. SECT. 14, SUB-SECT. 3.— A. 

se. Log books — Independent log kepi | 


by mate.] — Held: not admissible. — 
U. s . The Ajnoko (1891), 4 Exch. C. R. 
195.— CAN. 

sf. Manuscript notes made by master.] 
— In tlio circuinstanocs rejected as 
evidence as part of the sldp’s log. 
• — The Andrew Kelly v. The 
Commodore, [1919] 1 W. W. II. 
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1059 ; 19 Exch. C. H. 70 ; 48 D. L. H. 
213.— CAN. 

sk. Salvage action — Attendance of 
master dt crew .] — It Is proper to have 
the master & crew before the ct. in an 
action for salvage. — Johnson & Mac- 
KAY V. S.S. Charles S. (1018), 

18 Kxch. C. K. 168.— CAN. 
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dispute was small, bv agreement the case was 
tried on the pleadii^s & statements of the 
witnesses, no oral e^’idence being called & the 
attendance of the* Elder Brethren being dis- 
pensed with : — Held : the course taken was 
a mode of procedure useful to the shipping 
world, & one for which the ct. would en- 
deavour to give proper tacilities, the power 
• of the ct. being, of course, discretionary. — 
The Riveh Fisher (1923), 39 T. L. R. 
233. 

1167. Before this case insert Sec, further ^ Evi- 
dence, Vol. XXII., p. 91.” 

1196. Add. Annolaiiona : — Reid. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. Mentd. S.S. Mendip 
Range v. Radcliffe, [1921] 1 A. C. 550. 

1198a. Between assessors advising iower 

court & appellate court — Duty of appellate 
court.] — In a case in which there has been a 
difference of opinion between the nautical 
assessors advising the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
must make its own choice. In every case the 
responsibility is with the ct., which has to 
make up its mind alike on questions of 
nautical skill & on the value of the advice 
given ux)on them. — ^Australia (Owners) v. 
Nautedus (Owners). The Aitstualta, [1927] 
A. C. 145; 95 L. J. P. 145; 135 L. T. 576 ; 
42 T. L. U. 614; 32 Com, (^as. 82; 17 Asp. 
M. L. C. 86, IT. L. 

1198b. .] — Artp:misia 

(Owners) v Douglas (Owmais) (1925), 
[1927] A. C. 164, n, L. 

AmwtaiioH :-^onBd. Australia (Owners) v. Nautilus (Cargo 
Owners), [1927] A. C. 145. 

1199. Add, Annotation : — Consd. Australia' 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1200a. Presence of — Dispensed with — Salvage 
action — Amount in dispute small.] — The 

River Fisher, No. 1152b, ante. 


1201. Add, Annotations : — Reid. Australia 

(Owners) v. Nautilus (Owners), [1927] A C. 
145. Mentd. llontestroom (Owners) v, 
Sagaporack (Owners), ]Jont(‘stroom (Owners) 
V. Durham Castle (Owners) (1926), 95 L. J. P. 
153. 

1204. Add. Annotation : — Retd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 

1206. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1224. Add. Annotation : — As to (2) Refd. The 
Disperser, [1920] P. 228. 

1231. Add, Annotation : — Mentd. The Oranje 
Nassau, [1921] P. 190. 

1237a. Action against two separate parties — 

One party only held to blame — Costs of 
plaintiff.] — (1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft, to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft, has not put 
the blame upon the other. But if ho brings 
8(q>aratc actions, unless ho acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. &> tlie 
other deft. & fails against pltf., he is entitled 
to recover from deft, against whom he 
succeeds the costs which he has to pay pltf. — 
The Svein Jarl (1923), 129 L. T. 255 ; 16 
Asp. M. L. C. 159. 

Annotation: — Distd. The W. FT. Randall, [1928J P. 41. 

1258. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1261. Add. Annotation : — ^Refd. lie Letters Patent 
No. 139,207, Re Carbonii Akt., [1924] 2 Ch. 
53. 

1262. For “sec S. C. No. 1266, pos/,” read “sec 
S. C. No. 131, au^e.” 

1265. Add. Annotation : — Mentd. The Disperser, 
[1920] P. 228. 

1277. Add. Citation : suh nom. Tf 4K C(>MMODOitE, 
] Ecc. A Ad. 175, n. 


PART III. SECT. 16. SUB-SECT. 3.— A. 

bi. .j -Gkand Tuunk Pai^ifu’ 

Coast S.S. Co. v. The B.B. (1914), 17 
L). L. Tl. 757 ; 15 VWch. i\ R. :;89 ; (I 
W.W.R.711.— CAN. 

sm. Expenses of bail bond — Not re- 
coverable as costs.] — The oKpeiise of 
I)roouiiQg a bail bond incurred by an 
arrestee in order to liberate his ship, 
wliicli hud boon arrested as a pre- 
lindnary to an unsuccessful action 
in rem, cannot be charged against the 
opposite party, such expense not being 
part of the expenses of process. — 
Ellermans Witxon Live, Ltd. v. 

NORTflEUN LlOHTHOlIRKa COMRS. 
(1920), 58 Sc. L. R. 29.— SCOT. 

sn. Awarded to salvors.] — Whore 
salvors of a ship arrested her as an initi- 
atory step in an action in rem to recover 
the salvage duo, tlioy were allowed to 
recover tlio expenses of arresting the 
ship from her owners — Hatton u. 
Akt. Durban Hansen, (19il»l S. C. 
154 ; 56 He. L. R. 100.— SCOT. 

so. Fees of appraiser actina os niar- 

shaVs substitute — Special arrangement.] 
— The Paschkna v. The Griff (1925), 
36 B. C. R. 30. 

sb. Possession fees— Marshal in 
possession under several warrants.] - 
Where a marshal is in possession of 
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1196 iii. .] — Two ships 

collided on a very bad uiglit. The 
collision was caused by the M., whicli 
was light, dragging her anchors, & 
coming down on the H., whch was 
holding to her moorings. When the 
M. waa dragging* her anchors she liad 
steam up but did not use It, by which 
failure she omitted to take a reason- 
able measure which might have 
avoided the accident. In an action 
for damages by the R. against the M. 
there was uncontradicted evidence to 
the effect that the steam had not been 
used because those in Cliarge of the M. 
did not &; could not know owing to 
the darkness & the weather that they 
were dragging their anchors. The 
Lord Ordinary, without expressing any 
opinion as to whether he credited that 
evidence or not, accepted an opinion 
expressed by the nautical assessor to 
the effect that it would not have been 
difficult for those on the Af. to know 
that they were dragging their anchors : 
— Held : it was for the Lord Ordinary 
Sc not for the nautical assessor to 
pronounce upon the trustworthiness 
of that evidence, Sc to say whether 
or not the master of the M. ought to 
have known when his anchor began to 
drag, &, on the ground that the 


evldcDcc did not establish the fault, j 
the M. assoilzied. — C ambo SiiiPPiNii 
Go., Ltd. (Rossetti (Owners)) 
Dampskirssklskabet Maonus, [1920] 

Cl n 9a • 57 cif T. Tf /iQ — ^QP.nT 

1201 iii. .] — Held: evidence of 

experiments with water in a iock , 
without any steamer being in it was | 
of the nature of expert evidence, & 
as the ct. had the assistance of a 
nautical assessor to advise upon any 
matter.s requiring nautical or other 
professional knowledge, such export 
evidence was inadmissible. — F rasf.r , 

S.S. Aztec (1920), 20 Exch. C. R. j 

1201 iv. .] — In Adinlty. cases 

wlicro the ot. has the asslstannc of 
nautical assessors, evidence involving | 
:iuestloBB of nautical skill & experience 
i.s not admissible. — P acific Steam 
Navigation Co. (Booota (Ow.nkrs)) v. 
Anglo Newfoundland Development 
Co., Ltd. (Ai-conda (Owners)), [1923] 
S. C. 526 ; 60 Sc. L. K. 333.— SCOT. 

si. Duty of judge to keep mde of 
questions submitted to <£• answers given 
by nautical assessor — Nautical Assessors 
{Scotland) Ad, 1894 (c. 40), s. 3.]— S S 
Rowan v. S.S. Clan Malcolm, [1U23J 
S. C. 317.— SCOT. 
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1280a. .] — The Innispail, The Secbet 

(1876), 35 L. T. 819 ; 3 Asp. M. L. C. 337. 

1288. Add. Annotation : — Refd. The Mociica, [1926] 
P. 72. 

1284. Add, Annotation : — Consd. The Modica, 
[1926] P. 72. 

1284a. .] Although it has 

been the practice since the above Act to 
make no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circiimstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blame in 
the smaller degree such a proportion of that 
party’s costs as on the particular facts 
appears just. — The Modica, [1926] P. 72 ; 
96 L. J. P. 100 ; 135 L. T. 61 ; 17 Asp. 
M. L. C. 30. 

Jnn(MioT} : Refd. Tho Viniiipr Sid, [19291 V. 109. 

1284b. .1 — Where defts. were 

three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs. — T he Robert Koeppen, 
[1926] P. 81, n. 

Annotation .•—Refd. The Modica, 11926] P. 72. 

1286, Add, Annotations: — Refd. The Modica, [1926] 
P, 72. Mentd. Campbell v, Poliak, [1927] 
A. C. 732. 

1286a. Neither to blame — Delay In commencing 
proceedings-^Costs of claim to defendants — 
Costs of counterclaim to plaintiffs.] — Pltfs. 
& defts.’ vessels, navigating without lights in 
accordance with Admlty. directions, came 
into collision & both received damage. The 
ct. hold that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on tho claim & for pltfs. on tho counter- 
claim. On the question of costs : — HpM : as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
liad not issued their writ, &, therefore, there 
must be judgment for defts, on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side. — The Cardiff Hall, 
[1918] P. 66 ; 87 L. J. P. 113 ; 119 L. T. 
166 ; 14 Asp. M. L. C. 328. 

1297. Add, Annotation : — Mentd. The Penrith 
Castle. [1918] P. 142. 


1297a. .]— The Hopper No. 21, [1903] 

W. N. 114. 

1298a. Unsuccessful counterclaim.] — 

The Svbin Jarl, No.‘ 1237a, ante, 

I 1299. Add, Annotation Refd. The Modica, [1926] 

' 1300a. S, P, The Eleanor & Nancy (1837), 6 
L. T. 241. 

1304a. S,P, The Argo v. The Emma Heyn (185*6), 

5 L. T. 122. 

1309. Add, Annotation : — Refd. The Modica, [1926] 
P. 72. 

1332. Add. Annotation : — Mentd. Melanie S.S. v, 
San Onofre S.S., [1925] A. 0. 246. 

1361a. Judgment for less than amount of 

offer refused by salvors.] — ^The Bed wig 
(1853), 1 Ecc. & Ad. 19 ; 164 E. R. 11 ; 
8uh nom. The H^edwig, 17 Jur. 977. 

Annotation .-—Mentd. The Racer (1874), 30 L. T. 904. 

1879. Add, Annotation : — Mentd. Bradley v. New- 
som, [1919] A. O. 16. 

1405a. Expert evidence.]-— On a 

reference to assess the damage arising out 
of a collision the registrar & merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence. — ^The Steadfast 
(1922), 39 T. L. R. 96. 

1406a. Reasons should be stated.] — (1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been 
done. 

(2) The registrar & merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that tlie evidence does not 
support their conclusions, the ct. has always 
retained the power to alter their report, 

6 it is obviously right that the ct. should 
maintain such a control (Scrutton, L.J.). — 
The St. Charles (1927), 138 L. T. 466 ; 17 
Asp. M. L. C. 399, O. A. 

1413. Add. Annotation : — Refd. The Kingsway, 
[1918] P. 344. 


a ship siimiltanooiisly midor warrants 
issued in different actions, more than 
one set of possession fees will not be 
allowed. — SiMBACK r. Thk <Saoa, 
Caklsson V. The Saga (1899), 6 B. O. H., 
r»22.— CAN. 


PART III. SECT. 16, SUB-SECT. 4.— A. 

1279 i. Inevitable accident — Costs fol- 
loui event.] — The rule as to costs la the 
same in tho Exchequer Ct. of Canada in 
Admlty. as it la m the Admit/. Dlv. 
of the High Ct. in England, & costs 
follow the event, even in cases of 
inevitable accident, whore no special 
olrcumstauocB require a departure from 
such rule. — The Jessie Mao v. The 
Sea Lion% [1919] 2 W. W. R. 411.— 
CAN. 

1283 iii. .J — Whore two 

vessels came into collision & both 
vessels wore held to blame, no costs 
were granted to cither party. — R. v. 
The AuaYLLSHiHE, [1922] St. R. Qd. 
18G.— AUS. 


1283 iv. .]— Whore the ct. 

found that both parties were to 
blame : — Held: each delinquent should 
bear his own costs. — B. W. B. Naviga- 
tion Co. V, The Kiltuish, Babnrt 
Lighterage Co, v. The Kiltuish 
(1922), 67 D. L. R. 525 : ri922j 2 
W W. R. 959,— CAN. 


PART III. SECT. 16, SUB-SECT. 6.— 
A. (a). 

1822 i. Oeneral costs — Excessive 
claim.] — In a suit claiming remunera- 
tion for salvage services rendered, the 
claim was excessive Sc the case was such 
as to warrant a small award only. 
The ct. made an award of £25 in 
favour of pltfs., & ordered defts. to 
pay the costs of the suit. On a 
subsequent application for directions, 
^e ct. refused to exorcise its discretion 
Sc to make a special order for costs. — 
Stuart v. Columbia River (X921), 
21 S. U. N. S. W. 674.— AUS, 
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1323 iii. .} — Salvors ar- 

rested a ship against which they were 
claiming salvage amounting to £47,500, 
Sc they refused to release tho ship 
except upon obtaining security to the 
extent of £37,600. The arresters 
ultimately obtained decree for £4,800 
as salvage, with modified expenses 
against defenders, but they were found 
liable in the expense incurred by 
defenders in obtaining security In 
excess of £8,000 : — Held : the arresters 
were rightly found liable for the 
expense of obtaining security In excess 
of £8,000. — St. Clair v. Audnky, 
[1922] S. C. 86.— SCOT. 


si. Costs of arrest,] — ^Where salvors of 
ship arrested her as an initiatory step 
i an action in rem to recover tho 
klvfkge due, they were allowed to 
jcover the expenses of arresting the 
lip from her owners. — Hatton «. 
KT. Durban Hansen, [19191 S. C. 
54 ; 56 Sc. L. R, 100. — BOOT. 



Vol. L— Admindty. Oases 1418— 1492a. 


1418. Add, Annotation : — Mentd. Sheppy Glue & 
Chemical Works v. Medway (River) Con- 
servators (1926), 24 L. G. R. 467. 

1422a. .]— The St. Charles, No. 1400a, 

ante, 

1423. Add, Annotation : — ^Mentd. Australia 

(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J, r, 146. 

1428. Add, Citations : — Brown, dc Lush. 436 ; 
34 L, J. P. M. & A. 1 13 ; 12 L. T. 619 ; 2 
Mar. L. C. 221. 

Add, Annoiaiiona : — Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 
way, [1918] P. 344; Canadian Pacific Ry. v, 
Kelvin Shipping Co. (1927), 138 L. T. 369. 

1433. Add, Annotations : — ^Refd. The Kingsway, 
[1918] P. 344 ; Re Mersey Docks & Admiralty 
Comrs., [1920] 3 K, B. 223 ; Admiralty 
Comrs. V, S.S. Valeria, [1922] 2 A. C. 242 ; 
Admiralty Comrs. v. S,S. Chekiang, [1926] 
A. C. 637 ; Admiralty Comrs. v. S.S. Susque- 
hanna, [1926] A. C. 655. Mentd. The 
Chekiang, [1926] P. 80. 

1439. Citation .-—For “ [1916] A. C. 38,*’ read 
‘‘ [1917] A. C. 38.” 

Add, Annotations : — Mentd. Bradford Corpn. 
V. Webster, [1920] 2 K. B. 135 ; Baker v. 
Dalgleish S.S. Co., [1922] 1 K. B. 301 ; The 
Molidre (1924), 41* T. L. R. 154. 

1447. Add. Amiotation : — Apld. The Young Sid, 
[1929] P. 190. 

1452. Add, Annotation: — As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 
345. 

1471. Add, Annotation: — Refd. The Young Sid, 
[1929] P. 190. 

1472. Add. Annotation : — ^Mentd. The Kingsway, 
[1918] P. 344. 

1478. Add. Annotation : — Refd. The Glenfinlas, 
[1918] P. 363, n. 

1482. Add. Annotations : — Refd. The Rosalind 
(1920), 90 L. J. P. 126. Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213. 

1483a, .] — vi^e on hire by the Admlty. a 

steam trawler was sunk through a collision 
with the R. The value of the trawler was 
agi^ed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the R, 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners : — Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that dofts. 
should pay what the Admlty. had to pay to 


the owners of the trawler, interest on that 
payment only ran from the date of payment. 
— The Rosalind (1920), 90 L. J. P. 126 ; 37 
T. L. R. 116. 

1484. Add. Annotation : —Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1489. Add. Aymoialion : — Generally, Mentd. The 
Joannis Vatis (No. 2), [1922] P. 213. 

1489a. Claim by foreign Government.] — 

(1) By Finnish law 2J per cent, of the sale 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt.. : — 
Held : the Finnish Govt, had no claim upon 
the proceeds of sale of a Finnish ship sold by 
tlie marshal under the powers of the ct. in a 
, default action in rem. 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveais, & if pemons wish to resist an applica- 
tion for payment out they must ini^jrvene 
or enter caveats, otherwise they are not 
entitled to be heard. — The Eva, [1921] P. 
454 ; 91 L. J. P. 17 ; 126 L. T. 223 ; 37 
T. L. R. 920 ; 16 Asp. M. L. C. 424. 

1492. Add, Annotation : — -Generally, Refd. Tlxe 
Stream Fisher, [1927] P. 73. 

1492a. After postponement — Decrease in 

value of ship — Liability of intervener causing 
postponement to give further security.] — In 

a mtge. action in rem pltfs., mtgees., in Jan., 
1926, recovered judgment by default con- 
demning the ship & ordering her sale by the 
marshal. Thereupon certain charterers, to 
whom the mtgors. had chai'tered the sliip for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees. ; & by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the charterparty, that 
they were entitled to the judgment they had 
obtained, & that the costs of & occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marshal for £20,000 less than she had 
been valued at nine months previously. 
Pltfs. took out a summons for fuither 
security : — Held : although judgment had 
been given against the interveners & they 
were not apjxeahng against that decisicxn, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, <te 
the interveners could be ordered to give 
further security in respect of possible loss of 
capital interest & for the marshal’s ex- 
penses ; the case must be refen’ed to the 
registrar to find what amount should be 


PART III. SECT. 17. SUB-SECT. 2.— 
C. (c). 

14871. Correction of report — Regis- 
trar proceeding on vjrong principle .] — 
Canadian Vickers Co., Ltd. v. The 
Susquehanna (1919), 18 Exch. C. R. 
210 ; 44 D. L. R. 716.— CAN. 

PART III. SECT. 18, SUB-SECT. 2. 

1480 i. Awarded from date of loss ,] — 
Interest in Admlty. oases will be cal- 
culated on the damages allowed from 
the date of the collision ; Sc on pay- 
ments made in respect of wages, & 
payments made by reason of the 


collision, from the dates of such pay- 
ments. — C anadian Dredging Co. v. 
Northern Navigation Co. (Ont.), 
[1924] Exoh. C. R. 163.— CAN. 

8(b Work done— From date of rendering 
bill/] — In the Admlty. Ct., in an action 
to recover for work done & material 
supplied, the ct. will allow interest 
from the time of rendering of the bill 
after completion, in the absence of 
legal excuse lor non-payment. — 
WINSLOW Marine Ry. Sc Ship- 
building Co. t;. The Pacitioo, [1924] 
2 D. L. R. 190 ; [1924J Exoh. C. R. 90 : 
1 W. W. R. 930 : 34 B. C. R. 1 ; on 
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appeal, sub nom. The I^acifico v. 
Winslow Marine Railway &r Sinr- 
BUILDING Co., [1925] 2 D. L. It. 162. — 

CAN. 


PART III. SECT. 18, SUB-SECT. 3. 

st. Sale of ship — By marshal — Not 
licensed as auctioneer — Riyhi to fees .] — 
The marshal, though not licensed as 
an auctioneer, is entitled to a double 
foe on the gross proceeds in selling a 
vessel at auction by order of ct. — 
Hernandez v. The Bamfield (1921), 
21 Exch. C. It. 3 60 ; 30 B. C. R. 161 ; 
[1921] 3 W. W. Jl. 69.— CAN. 
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given & wbat was the amount of pltfs.* 
damages under each head. — Thb LiORD 
Strathcona (No. 2), [1926] P. 18 ; 96 I.. J. P. 
168; 134L,.T. 511; 17 Asp. M. L. 0. 24. 

1493. Add. A'tmotations : — Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. 0. 345. 

1403a. Unascertained liability — Right of court 

to delay distribution.] — T he Kuonprikz 
Olav, No. 1551a, post. 

14195. Add. Annotation : — ^Mentd. The Mocileff, 
[1921] P. 236. 

1496. Add. Annotation: — Consd. The Stream Fisher, 
[1927] P. 73. 

1497a. Motion for payment in default action 

— Necessity lor notice.] — The Eva, No. 1489a. 
ante. 

1497b. Damage to ship whilst under arrest — 

Payment of damages into court — Cross-claim 
for damages for breach of charterparty.] — 

A vessel whilst under arre.st in a necessaries 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who hfld recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. Liability for the damage to the 
extent of £21 12.9. was admitted. On a 
motion by pltfst in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel wluch had caused the damage 
claimed to deduct £21 12«. by way of set-olX 
for such damage from their claim in respect 
of the judgment recovered in the county ct. ; 
— Held : claimants could not credit them- 
selves with £21 12.9., but must pay that sum 
into the fund in rt. — The Maggie A (1923), 
155 L. T. Jo. 191. 

1497c. Priorities — Several collisions.] — ^Where 

there has been more than one collision with 
the same vessel tlic maritime liens arising 
thereout, apart fr*om laches, rank pari passu 
& not in ttie order of the dates of the re- 
sjjective collisions. — The Stream Fisher, 
[1927] P. 73 ; 96 L. J. P. 29 ; 136 L. T, 189 ; 
17 Asp. M. L. C. 159. 

Maritime liens generally, see Shipping, 

. Add. Annotations : — As to (2) Refd. The 
.loannis Vatis (No. 2), [1922] P. 213; 

Idle Point Breeze, [1928] P. 135. Generally, 
Mentd. The Llandovery Castle, [1920] 1*. 
119 ; The Tervaete, [1922] P. 259 ; The 
Jupiter, [1924] P. 236. 

1500. Add. Annotations: — As to (2) Refd. The 

Joannis Vatis (No. 2), [1922] P. 213; 

The Point Breeze, [1928] P. 135. Generally, 
Mentd. The Llandovery Castle, [1920] P. 
119 ; The Jupiter, [1924] P. 236. 

1501. Add. Annoiaiion : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1602. Add. Annotation : — ^Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1603. Add. Annotation : — Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213. 

1604. Add. Annoiaiions : — N.F. The Volant (1842), 


1 Wm. Rob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 636. Refd* The 
MeUona (1848), 3 Wm. Rob. 16; The 
Benares (1850), 14 Jur. 581 ; The Milan 
(1861), 5 L. T. 590. 

1605. Add. Annotation : — Refd. The Point Breeze, 
[1928] P. 135. 

1507. Add. Annoiaiion : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1508. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519a. Expenses of witnesses — Though not called.] 

— ^Where a charge for the attendance of such 
a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary : — Held : that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought 
not to be founded. — The Lord Strathcona 
(No. 3), [1926] W. N. 270, C. A. 

1520a. Measure of compensation.] — While 

it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
<te the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money given him with his subpoena ; 
& the wages he is eaiTiing may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains &: other 
officers, as in the case of professional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to base the allow- 
ance.— The Ibis VI, [1921] P. 255; 90 

L. J. P. 289 ; 125 I.. T. 378 ; 37 T. 1.. li. 
557 ; 05 S<y\. Jo. 514 ; 15 Asp. M. L. C. 
237, O. A. 

1520b. Substitute lor witness.] — The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course. — The 
Massilia, [1921)] P. 180 ; 95 L. J. P. 109 ; 
135 L. T. 071 ; 42 T. L. R. 551 ; 17 Asp. 

M. L. C. 109 

1521a. Costs of obtaining statements from inde- 
pendent witnesses — Discontinuance of action.] 

— In a collision action, before pltfs. had filed 
theii’ iircliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. l*ltfs. shortly 
afterwards discontinued the action. On the 


PART III. SECT. 18, SUB-SECT. 4. 

1495 iv. Claim by assiunee of 

foreign shipowner .) — ^Aftor sale of a 
ship & payment of all costs & charges 
there romained in ot. a balance to the 
orodit of tho ship. On an application 
for payment out by a resident of Van- 
comer, who rdaimod to bo the assignee 


of tho reputed owner who lived in 
California : — Held : tho application 
should be adjourned & published in 
Victoria & Vancouver by notice & 
advertlsemont for one month, the notice 
to bo po.sted in the registry & servotl 
upon the coJJoctor of customs & 
the American Consul at Vancouver. — 
Thk Speedway (1925), 35 B. O. li 
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319.— CAN. 

PART HI. SECT. 19, SUB-SECT. 1. 

sw. Alloioance of items not in Table 
of Fees .] — The Pascuenap. Tile Grife, 
11927J 2 D. L. It. 757 ; [1927J Exch. 
O. It. 92; (19271 1 W. VV. K. 515 ; 38 
B. C. K. 240.— CAN. 
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taxation of defts.* bill of costs the assistant 
registrar disaUowed the costs of obtaining 
these statements, on the ground that there 
was “ a well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur suc)i costs or expenses as 
will enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as events turn out, never arise ** : — 
Held : R. S. C,, Ord. 65, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar ; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, & the costs in question were not 
prematurely incurred, & defts. were entitled 
to recover them from plfcfs. on taxation. — 
Tiie Channel Queen, [1928] P. 157 ; 97 
L. J. r. 97 ; 139 L. T. 336 ; 44 T. L. R. 505 ; 

17 Asp. M. L. C. 484. 

1526. Add, Amwiation : — Expld. The Ibis VI, 
[1921] P. 255. 

1527. Add, Annoiation : — Expld. The Ibis VI, 
[1921] P. 255. 

1536a. ‘‘ To persons claiming to have sus- 

tained damage” — Appearance at trial — 
Right to be heard.] — In an action of limita- 
tion of liability pltfs., the owners of the steam 
lug TJ,, addressed their writ in the usual 
manner r “ To tlie owners of the steamship 
D, & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the U, & her tow & the 
I), on the morning of Jan. 2, 1921.** Notice 
of the action was inserted in the press. At 
the trial the owners of the steamship 7*., who 
claimed to have sustained damage by reason 
of the collision or collisions between the H, 

& her tow & the D., appeared by counsel & 
claimed to be heard. The owners of the 7*. 
had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit : — Held : the 
writ made the owners of the T, parties to the 
action, & was served upon them by insertion 
in the press. — Cory Liohtehaoe, I/td. v, 
Dalton (Owners), The Harlow (1922), 153 
I.. T. Jo. 121. 

1538. Add. Citation .—4 Asp. M. L. C. 27, n. 

Add. Annoiation : — Held. The Vigilant, [1921] 

P 312. 

1541a. Waiver of.] — In an action of 

limitation of liability under M. S. Act, 1894 
(c. 60), 8. 503, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners & crew of the vessel injured in 
the collision, in respect of wluch judgment 
had been given against pltfs. in the previous 
action, & some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation : — Held : a decree might be 
j^ranted without requiring pltf. to file the 
usual affidavit. — The Coimbra (1923), 130 
L. T. 512 ; 16 Asp. M. L. C. 288. 

1542. Add, Annotation : — Mentd. Brierley v, 
Brierley & Williams (1918), 34 T. L. R. 458. 

1544. Add, Annotations : — As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 

A. C. 315. Mentd. The Kronprinz Olav, 
[1921 ] P. 52 ; The Coaster (1922), 91 D. J, P. 
115. 

1546. Add, Annotaiion : — Mentd. Weld-Blimdell 
r. Stephens, [1920] A. C. 956. 
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1547. Add, Annotation : — As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345. 

1548. Add, Annotatioyis : — As to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. Generally, 
Mentd. The Kronprinz Olav, [1921] P. 52. 

1548a. .] — Pltf. in an action of 

limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act, 1894 (c. 60), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has b(*en 
enforced by action in a foreign ct. — The 
Coaster (1922), 91 L. J. P. 145 ; 127 L. T. 
153 ; 38 T. L. R 511 ; 15 Asp. M. L. C. 560. 

1551a. Unascertained liability — Right of 

plaintiffs in limitation suit to claim against 
fund.] — In Feb. 1917, two Norwegian 
vessels, the C, & the O., came into collision 
& the C, sank. In Mar. 1917, the owners of 
the cargo laden on board the C, began an 
action against the owners of the O. in the 
Admlty. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C,, the owners of her cargo, ^ 
all persons claiming to have received damages 
by reason of the collision. This action was 
heard in Fob. 1920, when a decree was pit)- 
nounced limiting the liability of the owners 
of the O. to per ton on the registered 
tonnage of the O, calculated in accordanccj 
with Si. S. Act, 189L (c. 60). The decree 
provided that all claims were to be brought 
in within three months & that claims not so 
brought in would be excludiul from sharing 
in the limitation fund. (Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in thti 
limitation proceedings. Meanwhile, h(nv(*ver, 
in Feb. 1919, the owners of tiie C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
ings & the registrar made his report, the 
trial of the Norwegian at; t ion was still pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the report be 
not confirmed & that they might have leave 
to file a claim against the fund in respect of 
any liability they might incui* under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund Ao 
dismissed the summons. Pltfs., the owners 
of the O,, appealed: — Held: (1) pltfs. liad 
no absolute right under the limitation sects, 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained ; (2) 

limitation proceedings do not contemplate 
claims by pltfs., & the owners of the O. could 
not file a claim against the fund in their own 
right ; (3) had an application been made in 
proper form the ct. would iiavo had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltfs. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to adjust 
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the distribution of the fund so that pltfs. 
naight obtain credit for the amount payable 
under the Noi’wegion judgment; but, hav 
ing regard to the lapse of time & to the 
fact that limitation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund. — The Kronprinz 
Olav, [1921] P. 52 ; 00 L. J. P. 398 ; 125 
L. T. 684 ; 15 Asp. M. L. C. 312, G. A. 

Annotalion io (3) Ooiisd. The Coaster (1922). 91 

L. J. P. 14 r.. 


1558e. .] — The usual rule by which the 

successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. N or ought pltfs. 
to recover their coste of giving bail in excess 
of the amount of their statutory liability. — 
0HARr.OTTB (Owners) v. Theory (late) 
(Owners), The Charlotte (1921), 153 

li. T. Jo. 69. 

1553b. S, P, The Kathleen (1926), [1927] P. 
03, n. ; 69 Sol. Jo. 574. 


Part IV.- 

1581. Citations: — For “ (1878) ** read “ (1877).” 
Add. Annotation : — Mentd. Wickins v. 
Wickins, [1918] P. 265. 

1596. For “No appeal’* read “Right of appeal.” 

Add. Av n olalion :—Consd. The Royal Star 
(1927), 97 L. J. P. 49. 

1597a. Master censured but certificate not 

dealt with.] — A master, who has been cen- 
sured in rcispect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably lias a right of appeal under M. 8. 
Act, 1894 (c. 60), s. 478, but certainly has 
the right under M. 8. Act, 1906 (c. 48), s. 66, 
as being ” a person having an interest ” in 
the inquiry, who has appeared at the hearing, 
& is “ affected by the decision of the ct.” — 
The Royal Star, [1928] P. 48 ; 97 L. J. P. 
49; 138 L. T. 558 ; 44 T. L. R. 103; 17 
Asp. M. Jj. O. 417, D. 0. ; subsequent pro- 
ceedingst [1928] 1*. 144, D. C. 

1600a. .] — A British master holding a Board 

of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Comr.’s Ct. appointed ” to 
inquirci into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inejuiry that ho was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. The master appealed : — 
Held : the master, having had no not ice of 
the charges on which he had been found in 
fault, liad not had an opportunity of making 
his defence, & the decision of the Wreck 
Uomr.’s Ct. must be quashed & the certificate 
restored free from suspension. — The 
CheLSTON, [1920] P. 400 ; 90 L. J. P. 77 ; 
124 Ij. T. 223 ; 36 T. L. R. 688 ; 16 Asp. 
M. L. C. 158, D. C. 

1603a. ,] — The Throstlbgarth (1899), 

cited, [1906] P. at p. 312. 

Annotation: — Oonsd. The Carlisle, [1906] P. 301. 

1608b. ,] — The Grecian (1902), [1928] 

P. 146, n., P. 0. 


-Appeals. 

1604a. Preliminary motion — As to right 

of appeal.] — The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 


took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a. 
preliminary point, the question of the right 
to appeal was decided by the Div. Ot. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him — Held : ( 1 ) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appeal, contested by 
file Board, raised a matter of public int<erost, 
& the master was entitled to the costs of the 
preliminary motion.— The Royal Star 
(N o. 2), [1928] P. 144 ; 97 L. J. P. 107 ; 44 
T. L. R. 408 ; 17 Asp. M. B. C. 417, D. 0. 

1610. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. a 732. 

1611a. — Costs.] -The Vocno Sid, No. 

1696a, post. 

1613a. Appeal out of time — Discretion ot 

court to extend time — Objection that appeal 
out of time not taken promptly.] — Where 
an appeal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time ; — Held : as the objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its dLscretion, hear the appeal. — T he Otto- 
KAR, [1921] W. N. 206, O. A. 

A nnotation : — Apld. London S.S. & Trading Corpn. v. 

Russian Volunteer Fleet (1926), 13/5 L. T. 607. 

1619. Add. Annotation: — ^Mentd. Australia 

(Owners) v. Nautilus (Owners), The Australia 
(1926), 05 L. J. P. 145. 

1620a. Advice to be in writing.] — Where 

the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 
sors should be elicited by written questions, 
so that these questions & the answers may 


34 



Vol. I.— Adniinliy. Cases 1620a— 1708. 


be available in the Houae of Lords. — 
MbxiAnib (Ownbks) V, San Onofbb: (Owners) 
(1919), 36 T. L. R. 607 ; 63 Sol. Jo. 662 ; 
[1927] A. 0. 162, n. ; siibsequent proceedings^ 
[1925] A. O. 246, H. L. 

Annotations: — Mentd. S.S. Artomtsla v. S.S. Douglas (1925), 
[1927] A. O. lUl. n. ; S.S. Australia v. S.S. Nautilus, [1027] 
A. C.115. 

1622, Add. Annotation : — ^Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. I 

1627. Add. Annotations : — ^Mentd. The Kingsway, 
[1918] P. 344; Admiralty Oomrs. v. S.S. 
Susquehanna, [1926] A. C. 655. 

1680. Add. Annotation : — Mentd. The Joannis 
Vatis (No. 2). [1922] P. 213. 

1635. Add. Annotations : — Consd. Be Article X 
of Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. B. 57 ; 
B>e Transferred Givil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. 

1638. Add. Annotaiions : — ^Mentd. The Clan 

Sutherland. [1918] P. 332 ; The Kcnora, 
[1921] P. 90. 

1640. Add. Annotation: — Refd. Hontestroom 

(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1642. Add. Annotation : — Refd. Hontestroom 

(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1642a. .] — Observations of Lord Sum- 

ner on the practice of the Ct. of Appeal 
in reviewing decisions of the Admlty. Ct. 
depending on the credibility of witnesses.- - 
S.S. Hontestroom v. S.S. Sagaporack, S.S. 
Hontestroom v. S.S. Durham Castle, 
[1927] A. C. 37 ; 95 L. J. P. 153 ; 136 L. T. 
33 ; 17 Asp. M. L. C. 123 ; svb nom. The 
Sagaporack, The Hontestroom, 42 T. L. R. 
741, H. L. 

Annotations : — Consd. Hofll Trading Co. v. De Uougemont 
(1929), 34 Com. Cas. 291. Refd. Tlio Backworth, [1927] 
P. 25G. 

1644a. Decision of court beiow not interfered with 
— Joinder of piaintifts convenient — & within 
rules locally applicable — Action in rem,] — 

Marlborough Hill, Smp v. Cowan & Sons, 
No. 541a, ante. 

1646. Add. Annotations : — Apld. The Kingsway, 
[1918] P. 344. Refd. Admiralty Comrs. v. 

S.S. Chekiang, [1926] A. C. 637 ; Admiralty 
Comrs. V. S.S. Susquehanna, [1926] A. C. 655. 

1648. Add. Annotations : — Refd. Hontestroom 

(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v, Durham Castle (Owners) 
(1926), 95 L. J. P. 163. Mentd. Australia 
(Owners) v. Nautilus (Ownere), The Australia 
(1926), 95 L. J. P. 145. 

1649. Add. Annotation : — Consd. S.S. Hontestroom 
V. S.S. Sagaporack, S.S. Hontestroom v. 

S.S. Durham Castle, [1927] A. C. 87. 

1655a. Failure to consider Important matter 


— Maritime Conventions Act, 1911 (c. 57).] — 
Where a judge sitting in Admlty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had differed with him on the facts & had 
found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below. — 
The Clara Camus (1925), 134 L. T. 50 ; 16 
Asp. M. L. C. 570, C. A. ; revsd. on othei 
grounds (1926), 136 L. T.291 ; 17Asp.M.L.<\ 
171, H. L. 

1666. Add* Annotation : — Mentd. Bradley v. New 
som, [1919] A. C. 16. 

1674. Add. Annotations : — Mentd. The Clan 

Sutherland, [1918] P. 332 ; The Kenora, 
[1921] P. 90. 

1682. Add. Annotation : — ^Refd. The Modica, [1920] 
P. 72. 

Add. Annotation: — As to (1) Refd. The 
Modica, [1926] P. 72. 

1694. Citations;— For “ P. D. 218 read “8 
P. D. 218.** 

Add. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1695. Citation :—VoY “ 27 T. T.. R. 1 ” read 27 
T. L. R. 398.” 

Add. Citation :~~on appeal, sub nom. Hero 
(Owners) v. Lord High Admiraii of Unite i> 
Kingdom (Comrs. for Executing 
Office of), [1912] A. C. .300, If. L. 

Add. Anywtation : — Mentd. 'Phe Vectis, [1929] 
r. 204. 

1695a. .] — Canton (Owners) 

V. Rhesus (Owners), [1928] W. N. 214 ; 31 
Lloyd, L. R. 289, H. L. 

Annotation : — Expld. The Young Sid, [1929] P. 190. 

1696. Add. Annotation : — Consd. S.S. Canton v. 

S.S. Rhesus, [1928] W. N. 214. 

1696a. .] — On appeal from a 

judgment in a collision action in which tht^ 
judge of the county ct. had found both vessels 
to blame in the proportions of two-thirds A 
one-third, the Div. Ct. reversed the judgment 
to the extent of holding the vessels to blame in 
equal degrees, & applts. were given the costs 
of the appeal, Resps. in the Div. Ot. apptialetl 
the question of costs ; — Held : by K. S. C., 
1883, Ord. 65, r. 1, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, & unless the judge can be shown 

I to have taken into consideration matters 

1 which are immaterial to the issue his decision 
is unappealable, — The Young 8id, [1929] 
P. 190 ; 98 L. J. P. 97 ; 141 L. T. 23d ; 
45 T. L. R. 389, C. A. 

1708. Add. Annotation : — Apld. The Young Hid 
(1928), 45 T. L. R. 138. Refd. The Vonng 
Sid, [1929] P. 190. 


PART IV. SECT. 4, SUB-SECT. 1. 

ga. In estimating weigM of evidence — 
Witnesses not fieard in court below .} — 
Where the trial judge did not hear or 
Hoe the witnesses, an appellate ct. is 
as competent to appreciate the facts 
iic estimate the credibility of the evi- 
dence as the ct. of first instance. — 
Canadian Vickers Co., Ltd. », The 
SUSQUBIIANNA (1919), 19 Exch. C, R. 
lie ; 48 D. L. R. 401.— CAN. 


f b. — - W itnesses heard in court below. ] 
— Where the local Judge In Admlty. 
has seen & heard the witnesses & was 
assisted by two assessors, the Ex- 
chequer Ct. of Canada, sitting as a ct. 
of appeal, should not interfere with the 
decision of the judge of first Instance 
regards pure questions of fact, 
nnless it is firmly of the opinion that 
such declolon is clearly erroneous. — 
Fraber V. S.S. Aztbo (1920), 20 Exch. 
0. R. 39; 56 D. h. R. 440 ; (1921). 
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20 Exch. O. R. 450 ; 63 D. L. R. 543.— 

GAN. 

PART IV. SECT. 4, SUB-SECT. 8.— A. 

1660 li. — ^.]— The 

amount of salvage reward is in the 
discretion of the ot., &, imless the same 
is excessive, an appellate tribunal 
ought not to inlorferc. — Ship Seneca 
V. "Macdonald, [1923] Exch. O. 11 
177; a£fg., [1923] Kxoh. C. R 13.— 
GAN. 
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Part V. — Jurisdiction and Practice of other Courts having 

Admiralty Jurisdiction. 


1710. Add. CUcUion ;~-14 Asp. M. L. O. 21. 

1717. Add. CitcUions : — sub nom. Re Perfect v. 
POYNTEH, B. V. Es.SEX CoUNTY CoURT JUDGE, 
53 L. J. Q. B. 423 ; sub nom. B. v. Abdy, 32 
W. B. 754. 

1719. Add. Annotation Mentd. Ix.*opold Walford 
(London) t?. IjCs Affreteura Bcunis Soc. 
Anon., [1918] 2 K. B. 498. 

1722. Add. Annotation Apld. Tlie Norfolk Coast 
(1922), 153 L. T. Jo. 450. 

1723a. —.] — A collision look place in tlic 

Thames between iluj dumb barge H. & the 
•steamer C. Proceedings were commenced by 
the owners of H. in tlie High Ct., but the 
action was subsequently settled, the owners 
of the H. accepting £48 10.s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.* costs on the High Ot. scale, on the 
ground tliat the matter was within tlie 
Admlty. jurisdiction of the county ct., where 
the action should have been commenced : — 
Held : pltfs. were warranted in commencing 
proceedings in the High Ct. & were entitled 
to have their costs taxed on the High Ot. 
scale. — T he Noupolk Coajbt (1922), 153 
L. T. Jo. 450. 

1729. Add. Annotation -Mentd. Mancomunidad 
Vapor Frumiz r. Boyal Exchange 
[1927] 1 K. B, 507. 

1732. Add. Annotation : — Apld. The Norfolk 
Coast (1922), 153 L. T. Jo. 450. 

1740. Add. Annotation : — Mentd. Ilontestroom 

(Owners) v. Sagaporack (Owners), Donte* 
stroom (Owners) v. Durham Castle (Owners) 
(1920), 95 L, J. P. 153. 

1745. Add. Annoiaiion : — ^Mentd. Hontestroom 

(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1750. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 

1751. Add. Annotation : — As to (2) Reid. Tlie 
Ambatielos, The Cephalonia, [1923] P. 08. 


1752. Add. Annoiaiion : — Reid. Tlie Ambatielos, 
The Cephalonia, [1923] P. 68. 

1766. Add. Annoiaiion : — Reid. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1769. Add. Annotation : — Gencralty, Mentd. Tiie 
Ambatielos. The Cephalonia, [1923] P. 08. 
1793. Add. Annotation : — Mentd. The Tervaete, 
[1922] P. 259. 

*. Add. CiU 
E. R. 50. 

Add. Annoiaiion: Held. Tlie Yuri Maru, 
The Woron (1927] A. C. 900. 

1794a. That ol High Court before 1890.] - 

(1 ) The effect of (Colonial Cts. of Admlty. Act, 
1890 (c. 27), s. 2 (2), is to limit the jurisdiction 
of colonial cts. of admlty. o.stablished under 
the Act to the admlty. jurisdiction of tin- 
High Ct. of England as it existed at the 
})assing of the Act ; thr t‘xtension of the 
admlty. jurisdiction of the High Cl. by Jud. 
(Consolidation) Act, 1925 (c. 49). .s. 22, do<‘s 
not apply to (colonial cts. of admlty. 

(2) TTie Exch. ('t. of (Canada has not, under 
•sect. 22 (1) (xii) of ihe above Act of 1925, 
jurisdiction iii rem to try an action for 
damages for breach of a chaHeiiiarty. — 1''he 
Yuri Maiuj, Tfie Woron, riooTi a "r* one . 
43 T. L. B eoe , Snfa Viscosa 

SOCIETA, ETC. V 8.S. YURT MaRU, CANADIAN 
Amjurican Siiii>j*ino Co. v. 8.S. Woran, 

L. J. P. C. 137 ; 137 L. T. 747 ; 71 Sol. Jo. 
019; 17 Asp. M. L. C. 322, P. C. 

1795. Add. Annotation : — Refd. The Yuii Maru, 
The Woron, [1927] A. C. 900. 

1796. Add. Annotation : — Generally^ Mentd. The 
British Trade, [1924] P. 104. 

1799a. .1 — The Vkouw Dorothea (1754), 

cited 2 (3i. Rob. at j). 240 ; 105 H. R. at i). 
304. 

1811a. Action In rem for damages for breach 

of charterparty.] — The ^'uri Maru, The 
Woron, No. 1794a, ante. 


PART V. SECT. 5. 

a i. Plea, of forum rum con- 

veniens.] — CiroumetaucoB iu which pica 
Huslainod. — La 8ooi!<'tC du Gaz de 
Paris v. La Socif':TE Anonyme de 
Navigation “ Lks Armatiours Fran- 
CAIS," 1192(5] 8. C. (H. L.) 13.— SCOT. 

PART V. SECT. 7, SUB-SECT. 1. 

0 jsfecesaaries. ] — A claim for 

noccssaricB can bo enforced iu a colonial 
admiralty ct. by a suit in rem. — The 
Heiwa Maru v. Bird & Co. (1923), 
1. L. H. 1 Ran. 78.— IND. 

PART V. SECT. 7, SUB-SECT. 2. 

0 (p. 253) 1. .] — Although 

the Exch. Ct. of Canada on its Admlty. 
Bide sits in Canada, it administers the 
inaritimelaw of Eugrland in like manner 
iiB if the oauBO of action were being: tried 
& disposed of in the English Ct of 
Admlty. — Robillabd v. The St. 
Rooh & ChaRLAND (1921), C2 D. L. R 
146 ; 21 Exch. C. R 132.— CAN. 

c (p. 253) U. Necessaries — 

Ship not “ under arrest. ”] — Where a bhip 
is not under arrest & its owner is domi- 
ciled in Canada, the Exch. Ct. of Canada 
has no jurisdiction over an action for 


repairs or necessaries supplied to the 
ship. — Stack v. The Barge Leopold 
(1919), 18 Exch. C. R. 325.— CAN. 

c (p. 253) iii. Claim for 

damages for death of husband — Effect 
of Maritime Conventions Act. 1914.] — 
I’ltf.'s huHband was killed in a collision 
between the C. & a boat in which he, 
with anot.hcT man, was engaged in 
Ashing. Pltf. took action in rem in 
the Exchequer Ct. in Admiralty to 
recover damages : — Held : the Ex- 
chequer Ct. had no jurisdiction to hear 
& determine the present oxjtion, & the 
3Iaritimo Conventions Act, 1914, did 
not so enlarge the jurisdiction of the 
Exchequer Ct. in Admiralty, as 
existing under the Admiralty Coiu’t 
Act, 1801, as to give jurisdiction in 
actions like the present, — The Catala 
r. Dagsland (B. C.), 11928] 3 D. L. R. 
334 ; [1928] Exch. C. R. 83.— CAN. 

f(p. 263) i. .]— 

Subject to the exceptions mentioned in 
Canada Shipping Aot, 1906 (o. 113), s. 
191, in an action for seaman’s wages 
eaniod on a ship registered iu Canada, 
where the amount of recovery is loss, 
although the amount sued on is more 
than 1200, the Exch. Ct. in Admlty. is 
without jurisdiction. — Kouame v. S.S. 
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Mapleoourt (1921), 21 Exch. C. R. 
220.— CAN. 

so. Stevedores' claims .] — 

Pltfs., stevedores, entered into a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, & thereupon the ship was 
arrested on a claim for damages arising 
out of breach of the contract : — Held : 
(1) the admlty. Jurisdiction of the ct. 
was no greater than tlie admlty. 
Jurisdiction of the High Ct. of Eng- 
land ; (2) upon the facta the ct. had 
no jurisdiction to entertain the action. 
— ^WOLFE V . S.'*?. Clearpool (1920), 
20 Exch. C. R. 153.— CAN. 

sd. ;) — The Exch. Ct. of 

Canada has jurisdiction over stevedores 
claims. — J. P. Ferns v. The I.noelby, 
[1923] Exch. C. R. 208.— CAN. 

Maritime lien — Created by 
foreign law.] — See Nos. 348 ante. 

sf. Appellate juriadxciion — 

Necessity for leave to appeal — Jnter- 
locuiory judgment.] — The Exch. Ct., 
sitting in appeal, cannot entertain an 
appeal from an interlocutory decree 
without leave having previously boon 
obtained from cither the local judge iu 
admlty. or from the Judge of the 
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Exoh. Ct. — JonxsoN & Maokay r. 
S.S. CciARLB» S. Neff (No. 1) (1U18), 
17 Exch. C. R. 155.— CAN. 

■ff. S. P, Re 251 Bars of Silver & 
Sea Insurance Co. v. Canadian 
SiUiVAGE Assocn. (1915), 15 Excli. 
C. R. 367.— CAN. 

sk. .]— 

(1) Where by statute an appeal is 
ffiven to the Exch. Ct. of Canada from 
an interlocutory Judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
ct. has no Jurisdiction to hear the 
appeal. 

(2) The Judgment of a local Judge 
of adralty. oouhrming a taxation by 
the district registrar of the marshal's 
bill for services, ole . relating to the 
care of the ship whilst in his custody 
is an interlocutory Judgment. — Mc- 
CaLLouQH r. The Samuel Marshall, 
Eli.vsopii V. Steel Co. of Can. 
(Qqe.) (1922), 68 D. L. R. 729 ; 21 
Exch. C. R. 351.— CAN. 

bI. Appeal as to costs. ] 

— Semble : appeals involving merely a 
question of costs should not be onter- 
tuinod, more particularly when the 
appeal is from the decision of the trial 
judge oonhrmiiig the findings of the 
taxing master, or when the matter is 
only one of quardum involving the 
exercise of his dl^orotion. — MoCdl- 
LouoH V. The Samuel Marshall, 
Eliasoph V. Steel Co. op Can. 
(Que.) (1922), 68 D. L. R. 729 ; 21 
Exch. C. R. 351.— CAN. 

sm. No jurisdiction to 

hear appeal from Coynmissioner's Court 
under Canada Shipp inq Act. v. 
Perreault (1922), 66 D. L. R. 671 ; 
21 Exch. C. R. 355. — CAN. 

Transfer of action from one 


admiralty district to amdher.lSce 
oases 1 1, w i, post. 

sn. Exercise of j urisdiciion — A p- 

pcllate jurisdiction — Questions of fact. 1 — 
Where the local Judge in admit y. has 
seen & hoard the witnesses & was 
assisted by two assessors, the Exch. 
Ct. of Canada, sitting as a ct. of appeal, 
should not interfere with the decision 
of the Judge of first instance as regards 
pure questions of fact, unless it is 
tlrmly of opinion that such decision is 
erroneous. — Fraser v. S.S. Aztec 
(1920), 20 Exch. C. R. 39 ; 66 U. L. R. 
440 ; (1921), 20 Exch. C. R. 450 ; 

63 D. L. R. 543.— CAN. 

sp. Dismissal of ap- 

peal for want of prosecution.} — There is 
no distinction in principle to be drawn 
between the inherent authority of the 
ct. to order the dismissal of a ease on 
appeal for want of prosecution, & 
the dismissal of one at first instance. — I 
. McCullough v. The Samuel Mar* 

' SHALL, KlIABOFH V. STEEL CO. DP ' 
CVN. (Que.) (1922), 70 I). L. R. 16; 
21 Exch. C. R. 426.— CAN. 

St. Applicatiou for 

retention of bail bond in court or for , 
re-arrest of ship.} — Application (lis* i 
missed. — Empire Stevedoring Co., ! 
Ltd. V. The Empress of Jai*an, [1927] 

2 D. L. R. 985 ; 38 B. C. R. 438.— CAN. 

ti. Transfer of action — 

Convenience.} — (1) It is in the di&ore* 
tlon of the ot. to order the removal of 
a suit from ono district to anotlier 
upon cause shown. 

(2) TJio determining factor in grant- 
ing such an order is that of general 
convenience to the parties. — Johnsov 
V. The Charles a. Neff (1918), 21 
Exch. C. R. 171.— CAN. 

wi. .] — On the ground 

of comity, the Exch. Ct. will not 
entertain an application for the transfer 
of a cause from one admlty. district to 


another witJiout the application having 
first been made before the local Judge. 
— Johnson & Maokay v. S.S. Charlfr 
S. Neff (No. 2) (1918), 17 Exch. C. R. 
158.— CAN. 


PART V. SECT. 7. SUB-SECT. 3. 

sw. Hifjh Court .] — The High Ct. Is 
a colonial ct. of Admlty. & has Juris- 
diction in an action by consignees 
against a ship, the owner of wtiich Is 
not domiciled In Australia, for delivery 
in a damaged coudltiou of goods for 
which the consigaoos hold a bill of 
lading issued by the master of the 
ship. — Sharp (John) & Sons, Ltd. v. 
The Katherine Maokall (1924), 34 
0. L. U. 420.— AUS. 


PART V, SECT. 7, SUB-SECT. 6. 

ri. Tort of master within 

jurisdiction.] — If a tort Is committed 
witliin the Jurisdiction of the ot. by 
the master of a ship, being a perc- 
grinus, against a inomber of Ids crow, 
also a peregrinuSt the ct. has Juris- 
diction to arrest the tort feasor or his 
goods, & to try an action based upon 
the tort ; but the commission of such 
a tort is not a ground for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship. — 
Nolan v. S.S. Russel Haversidk, 
[1921] C. P. D. 13C.— S. AF. 

sz. Action inrem — Necessaries^ 

]Vhat law applicable.} — In a claim 
in rem against the proceeds of a vessel 
for a sum of money alleged to have 
boon expended for repairs & neces- 
saries in priority to prior mtgees. 
of the vessel the law to ho applied 
IS English admlty. law & not Roman- 
Dutch Law. — Crooks & Co. v. Aori- 
cultural Co-operative Union, Ltd., 
[1922] App D. 423 ; 42 N. L. R. 216.— 
S. AF. 
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Cases 1—91. 
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AGENCY. 

Part I. — The Relation of Agency. 


1. Add, Annotation: — Consd. Clayton-Greene 17. 
V, De Courville (1920), 36 T. L. R. 790. 

3. Add. Annotations : — ^Mentd. Keen v. Mear, 

[1920] 2 Oh. 674 ; Jones (Holloway) v. 19. 
Woodhouse, [1923] 2 K. B. 117 ; Prager v. 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. 

666; Tarn v. Scanlan, Neilsen, Andersen v. 
Collins, Muller (London) v. Lethem, Muller v. 21. 
I. B. a)mr8. (1927), 44 T. L. R. 63. | 

5. Add. Annotation: — Consd. Verner- Jeffreys v. 
J^nto, [1929] 1 Ch. 401. 

7. Add. Annotations: — Mentd. London Joint 28. 
Stock Bank v. MacmUlan & Arthur, [1918] 

A. O. 777 ; Joachimson v. Swiss Bank 
Corpn., [1921] 3 K. B. 110. 

8. Add. Annotations : — ^Mentd. Re Richardson, 

Polo V. Pattenden, [1920] 1 Ch. 423 ; Taylor 

V. Davies, [1920] A. 0. 636 ; Dominion Coal *9. 
Co. V. Maskinonge S.S. Co., [1922] 2 K. B. 

132. 

14. Add. Annotation : — Mentd. Boynton v. 

Richardson (1924), 69 Sol. Jo. 107. 

16. Add. Annotation : — Refd. Wisbech R. C. v, 
Ward, [1927] 2 K. B. 666. 

16. Add. Annotations : — Consd. Wisbech R. D. C. * 

V, Ward (1927), 91 J. P. 200. Refd. Brightman 34. 
v. Tate, [1919] 1 K. B. 403 ; Boynton v. 
Richardson (1924), 69 Sol. Jo. 107; Wisbech 35. 
K. C. V. Ward, [1928] 2 K. B. 1. 


Add. Annotaiions: — ^Mentd. Folkes v. King, 
[1923] 1 K. B. 282; Lowther v. Harris, 
[1927] 1 K. B. 393. 

Add. Annotations : — As to (2) Refd. A.-G. v. 
De Keyser’s Royal Hotel, [1920] A. C. 608. 
GefneraUyt Mentd. Oakley v. Wilson, [1927] 
2 K. B 279. 

Add Citation : — 8 T, L. R. 194. 

Add. Annotations : — Refd. Taylor v. Davies, 
[1920] A. C. 636. Mentd. Weld v. Petre, 
11929] 1 Ch. 33. 

Annotation : — Mentd. Williams v. Pago (No. 
4) (1869), 28 Beav. 148. 

Add. Annotations : — Refd. Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 06. Mentd. Lamb v. 
Wright, [1924] 1 K. B. 857. 

Add. Annotaiions : — Consd. Simeons v. 
Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
Re Kaufman Segi^ & Domb, Ex p. The 
Trustee, [1923] 2 Ch. 89. Mentd. Lamb v. 
Wright, [1924] 1 K. B. 857. 

Add. Annotaiions : — ^Mentd. Robinson v. 
Marsh, [1921] 2 K. B. 640; Bradford v. 
Price (1923). 92 L. J. K. B. 871. 

Add. Annotatioii : — ^Mentd. Templeton v. 
Parkin (1929), 140 L. T. 619. 

Add. Annotation : — Mentd. Akt. Dampskibs 
Steinstad ik Pearson (1927), 137 L. T. 633. 


Part II. — Competency of Parties — Acts which can be 


done by 

37. Add. Annotation : — Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch. 
116. 

40. Add. Annotation : — Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch. 
116. 

53. Add. Annotation : — ^Mentd. L. & N. B. By. v. 
Easington Union Aissmt. Com. & Basington* 
with-Thorpe Parish Council (1926), 96 L. J. 
K. B. 255. 

68. Add. Annotations : — Ge7%erally, Refd. Be BUis, 
[1025] 1 Ch. 664 ; Huddersfield Fine Wor- 
sU^ds V. Todd (1926), 42 T. L. R. 62. Mentd. 
Rc Lee, Ex p, Grunwaldt (1919), 89 L. J. K. B. 
364 ; Rc Bankruptcy Notice, [1924] 2 Oh. 76. 


an Agent. 

69. For ^'Dramatic Copyright Act, 1888,’’ read 
‘‘Dramatic Copyright Act, 1833.” 

87, Add. Annotation : — ^Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. 

88. Add. Annotation : — ^Refd. Banbury v. Bank 
of Montreal, [1918] A. 0. 626. 

90. Add. Annotations : — ^Refd, R. v. North Wor- 
cestershire Assmt. Com., Exp. Hadley, [1929] 
2 K. B. 397. Mentd. Veasey v. Beardsley 
(1924). 23 L. G. B. 118. 

91. Add. Annoiaiio'ns : — Refd. Wigg v. A.-G. of 
the Irish Free State (1927), 96 L. J. P. C. 88. 
Mentd. Cayzer, Irvine v. Boaid of Trade (1925), 
95 L. J. K. B. 134 ; Re Mason, [1929] 1 Ch. 1. 


PART I. 

1 ii. — .] — The i elation of 

principal & agent only arises when the 
person called the agent has authority 
expressed or implied to act on behalf 
of the other oailled the principal, & 
consents so to act. — S mitle v. Slat- 
TARD (1919). 21 W. A. L. K. 19.— AUS. 

2 i, .) — Held: in the circuin- 

Btancos despite the designation of deft, 
as agent by pltf., the real relationship 
between the parties was tliat of piir- 
ohoser & seller. — B ripuicford r. 
Dixon. 1191^^1 E. D. L. 15C.— 8. AF. 

6 !. For “ AUS. »» read “ S. AF.** 
la. Agent distinguished from — Joint 
advsniurer .] — The distinction between 


the position of a joint adventurer Sc 
an ordinary agent buying for his 
principal with the understanding that 
he is to be remunerated for his ser- 
vices, pointed out. — Sutton v. Forst 
(1924), 55 O. L. R. 281.— CAN. 

ai. ^.1 — ^Whero a consignee 

of goods for sale is authorised to sell 
them at a certain minimum price & 
told that whatever amount he obtains 
above tliat price will be Ills commission, 
the relationship between consignor & 
consignee is tliat of principal & agent, 
— llKX Grookky V. HiooB & Keen, 
ri925] 3 D. L. R. 565 ; 11925] 2 W. W. 
R. 402 ; 19 Sask. L. R. 492. — CAN. 

26 iv. Gibr V. Van 
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A*lst (Alta.) (1B14), 28 W. L. U. 876. 
— — CAN . 

27 viii. For “ AUS.** read “ S. AF ** 

27xii. .] — Defts. gave to 

pltf. a written order to ship goods from 
England on account of defts.. Sc pltf. 
ordered goods from a manufacturer 
In England to be shipped In per- 
formance of this order : — Held : the 
relationship between the parties was 
that of principal Sc agent, not of 
vendor Sc purchaser. — B ultkrs v. 
UooPK, [1922] N. Z. L. Li. 649.— N.Z. 

27xiii. .1 — PiKflSE V. Tas- 

manian, ETC. Co-operative Absoon., 
Ltd. (1919), 15 Tas. L. R. 67.— AUS. 



Vol. I. — Agency. Oases 105— ie4a. 


Part I II. —Classes of Agents. 


105. Add, Annotation : — ^Mentd.' Collins v, Hopkins, 
[1923] 2 K. B. 617. 

127a. .] — Pltfs. bought from the first defts. 

a quantity of seed under a written contract, 
wluch stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. The 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 


goods. In an action for damages ; — Held : 
as the second defts. wore not in fact the 
agents of pltfs. but only of the first defts., 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts. — Nouvelles 
U uiLBRiEs Anvbrsoises 8. A. V, Mann 
(H. C.) & Co. (1024), 40 T. L U. SOI. 


Part IV. — Formation 


and Evidence of the Contract of 
Agency. 


148. Add, Annotation Generally^ Mentd. Ariadne \ 164a. Counsel — Signing pleadings.] — 15., the 
S.S. Co. t). McKelvie, [1922] 1 K. B. 518. owner of freehold premises, agreed to sell 


156. Add, Annotation; — Refd. ThirkeU v. Cambi, 
[1919] 2 K. B. 590. 

157. Add. AnnotatioyiH : — Apld. Grindell v. Bass, 
[1920] 2 Ch. 487. Refd. Thirkcll v. Cambi, 
[1 919] 2 K. B. 590. Mentd. North v. Loomes, 
[1919] 1 Ch. 378. 


them to E., but there was no memorandum 
in writing to satisfy Stat. Frauds. B. then 
agreed to sell the premises to CJ., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by lier defence 
signed by counsel pleaded the cordract with 


PART III. 

sb. Mercanlile apent — AutomMlr 
<t€al(tr.]—llAiiE 8c OiTASB, Ltd. v. 
CoMMERriAL Finance Cordn., IjTd. 
(1025), «2 O. L. li. (iOl.— CAN. 

108 i. Broker .] — A broker iy an ORont 
of a special kind. A broker who 
approaches a buyer or seller acts In the 
first instance as agent of the person 
who employs him, but directly the 
other party is aware of the fact that 
he is a broker, he becomes the agent 
of both parties, not with a plenary 
power to bind both partlos as lie 
chooses, hut to communicate between 
them until they aro (ui idem . — Jacobs 
Levitatz & Braude v. Kroonstad 
RoliAH Mills, [1921] O. P. D. 38.— 

s.afT 

PART IV. SECT. 2, SUB-SECT. 1. 

149 iii. StcUute of Alberta, 

1906 (c. 27).l — It is merely the terms 
of the agency agreement, whether they 
may be meagre or detailed, that must 
bo in writing under the above Act. 
The price & the other terms of the pro- 
posed sale may or may not be men- 
tioned. II they are, in tlio clroum- 
stances, an essential part of the 
agency agreement they ought to be in 
writing. But it is a question of 
interpretation, even since the statute, 
whether the terms mentioned as those 
of the proposed sale are intended merely 
as a basis on which the agent may 
negotiate or are intended to bind the 
agent strictly to a sale on the named 
terms before he can claim his com- 
mission.— King V. SOHON, [1918] 3 
W. W. li. 892 ; 44 D. L. R. 111.— CAN. 

149 iv. BeaX Estate Com- 

mission Act, R.S.A., 1022 (c. 139), 
s. 2.1 — The fact that a written instru- 
ment ovidenoiog an agreement for the 
sale of laud does not contain all the 
terms of the agreement does not pre- 
vent it being sufficient to satisfy the 
proviso to the above sect., if it is on© 
which the ct. will order to be i-ectilled 
to Include the terms agreed on but 
omitted by mutual mistake, & which 
when so rectified will be enforceable by 


the parties thereto subject to such 
legal or equitable dofoiices available 
to oltber of them as the agent who 
elfcfitcd the agreement cannot be held 
accountable for. — H anton v. Sted- 
MAN, [1925] 1 W. W. R. 642.— CAN. 

149 V. Auctioneers (Com- 

mission Agents* Act, 1922, s. 23 — 
Sufficiency qf agency contract.] — So long 
as the rolationHlilp of principal agent 
in rospcct of the transaction is evi- 
dencod in writing, the mischief aiinod 
at by the above sect, has been duly 
met & the requirements of the sect. 
SHtisfiod, Sc the other terms of the 
agency contract may bo effoclively 
made & eflCocblvely varied verbally. — 
Canniffk V. Howie, [1925J S. K. Q. 
121 ; 19 Q. J. P. 67.— AUS. 

149 vi. -.1 — So long as 

the relation of principal & agent in 
respect uf the transaction In question 
has been evidenced in writing, the 
requirements of the above sect, have 
been complied with, & anv document 
signed by pltf. at any time before 
action brought, which evidences the 
essential fact, the existenoo of the 
relationship in respect of the trans- 
action in question, is sufficient to 
comply with the Act. It is sufHeieiit 
if the writing manifests a present in- 
tention ot engaging or appointing the 
agent in respect of a transaction by 
any suitable words, W'hethor contained 
in one dooument signed by deft., or in 
several dooaments, sufficiently inter- 
connected by internal reference, either 
direct or inferential, one or more of 
which are signed by deft., manifesting 
such intention on his part. — Skipper 
i\ Syrmis, [1926] S. ll. Q. 129; 19 
Q. .T. P. 47.— AUS. 

149 vii. .1 — Roach v. 

hough, [1926] S. R. Q.24 ; 20 Q. J. P. 
113.— AUS. 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, see Nos. 
1664 xiva-1664 xivl, post. 

gi. Land Agents Act, 1912- 
applicdble,] — Deft, intimated to 
pltf. that he had boon instructed to 
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j sell a property by private sale. Pltf., 
an accountant, told deft, that ho could 
Introduce a probable pureiiaser, & 
would do HO if deft, would pay pltf. 
half the commission payable by the 
owner of tlic property to deft, in the 
event of a sale being cll’octed. Deft, 
agreed, & on the same day pltf. intro- 
duced B. to deft, with whom a hoIo 
was arranged. Pltf. in his evidence 
stated that he was not u land agent, 8i 
for the preceding five years had had 
no transactions for the sale of land 
except the one in question: — Held: 
the arrangement between the parties 
was not one of a series nor the com- 
nioucement of a series of transactions, 
but a solitary transaction, & pltf. was 
not a land agent within the above 
Act. — CooKF. 0 . Wallace (1914), 33 
N. Z. L. R 1064.— N.Z. 

g ii. .1 — Land Agent s 

Act, 1912, H. 13, applies only to persons 
carrying on land agency as a business, 
& does nob extend to casual agency 
outside the scope of tlie agent’s 
business. — C;Lij^''roN «. J oiinstone, 
[1921] N. Z. L. R. 35.— N.Z. 

g iii. Effect of. ]— The oiTect 

of Land Agents Act, 1912, h 13, is not 
to make the contract of agency illegal 
by reason of the want of written autho- 
rity, but merely to prevent the agent 
from recovering his commission by 
notion. — Glasgow v. Hood, [1920 J 
N. Z. L. R. 686.— N.Z. 

g iv. Form of appoint- 

ment.] — An appointment of a land 
agent imder a. 13 of the above Act 
must be signed by the principal him- 
self Sc is not sufficient if signed by an 
agent on his behalf. — Buchanan v. 
Samson, [1922] N. Z. L. li. 558.— 
N.Z. 

g Land Agents Act, 1921— 

Form of appointment — Meed not he in 
v}rUing.] — Oliver w. Dioivinson, [1927] 
N. Z. L. R. 411.— N.Z. 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to bo in writing, see Nos. 
1664 xiva--1664 xivl, post. 
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E. in terms that made the pleading a valid 
memorandum within the statute. G. added 
E. as a deft, to the action ; & E., by a 
counterclaim, claimed specific performance 
of his agreement ; — Held : counsel was the 
duly authorised agent of B. to sign the 
pleading & to plead the contract with B., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, & G.’s action against B. 
must be dismissed. — Guindell v. Bass, 
[1920] 2 Ch. 487 ; 89 L. J. Ch. 691 ; 124 
L. T. 211 ; 30 T. L. R. 867. 

Annotation: — Consd. Farr, Smith v. Messers (1937), 44 
T. L. K. 48. 

166. Add, Annotaiions : — Consd. Keen v. Hear, 
[1920] 2 Oh. 674. Distd. Lewcock v. Bromley 
(1920), 127 L. T. IJO. 

166. Add, Annotation : — Refd. Cohen r. Roche 
(1926), 05 L. J. K. B. 945. 

171. Add, Aimotalion : — Mentd. Clayton- Greene 
V, De CourvUlo (1920), 36 T. E. R. 790. 

182. Add, Annotations: — As to {\) Refd. Falcon 
V, Famous Players Film Co. (1925), 42 T. L. R. 
91. Generally, Mentd. Performing Right 
Soc. V, Mitchell & Booker, [1924] 1 K. B. 762. 

189. Add, Citation 21 J. P. 4. 

Add, Annotations : — As io {\) Consd. Kemp v, 
Elisha, [1918] 1 K. B. 228. As io (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 685. 

190. Add, Annotation : — Generally, Mentd. Cohen 
V, Rothfield, [1919] 1 K. B. 410. 

192. Add, Annotaiions : — fo (1 ) Consd. Perform- 
ing Right Soc. V, Ciryl Theatrical Syndicate, 
[1924] 1 K. B. 1. Refd. Performing Right 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 762. 

196. Add, Annoiations : — Distd. Keeling v. Pearl 
Assce. (1023), 129 Lt, T. 573. Consd. Paxman 
V, Union Assce. Soc. (1923), 39 T. L. R. 421. 
Apprvd. Newsholme v. Road Transport &, 
General Insce., [1929] 2 K. B. 356. 

203. Add, Annotaiions : — Consd. Brooke v, Bool, 
[1928] 2 K. B. 678. Refd, Pratt v. Patrick, 
[1924] 1 K. B, 488. 


210, Add, Annotation : — ^Mentd. Yorke v, York- 
shire Insce., [1918] 1 K. B. 662. 

SBor. 4.— AGENCV O? NECESSITY (Vol. I., p. 293). 

For “ See Husband & Wife : Shipping * 
Navigation,” substitute as follows : — 

215a. Extent of doctrine.] — An agency of neces- 
sity can arise in other cases than that of 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitjp the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commercial necessity for the sale, 
& that the transaction was bond fide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1915 &; 1916 to be forwarded to his principal 
in Roumania as the principal might direct, 
& in consequence of the occupation of 
Roumania by the Germans in 1910, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority : — 
Held : the agent had failed to estabUsh 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had steadily increased in value, & (6) the 
agent had not acted bond fide in selling the 
skins. — Praoer v, Blatspiel, Stamp 
Heacock, Ltd., [1924] 1 K. B. 566 ; 93 
L. J. K. B. 410 ; 130 L. T. 672 ; 40 T. L. R. 
287 ; 68 Sol. Jo. 460. 

Annotation : — Consd. Jebara r. Ottoman Bauk, [1927J 2 K. B. 

254. 

Sec, also, original volume, p. 319, No. 390. 

216b. Repayment to agent of necessity.] — 

Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 95 L. J. K. B. 1030 ; 136 L. T. 83 ; 90 
J. P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 
24 L. G. R. 405, O. A. 


PART IV. SECT. 3, SUB-SECT. 1. 

171 iv. .] — Tho onus of ostab* 

tho autbonty of au agoiit 1 h 
ujioii the person who secke to bind the 
principal. — S tkvens v. Mkrciianth 
Bank op Canada, [1920] 1 W. W, It. 

. 49 D. L. R. 528 ; 30 Man. L. K. 
40.— CAN. 

176 iv. For AUS.** read “ S. AF,** 
176 V. Claim to {foods of princi- 

? al — In possession of third party . — 
f a person o their than the owner makes 
a demand for return of ?oods In pos- 
session of a tlilrd party, ho should 
present credentials or some written 
authority to show that he Is acting as 
agent of the owner. — C uaig v. Mg- 
Oreath, [1922] 2 W. W. R. 1276.— 
CAN. 

176 Vi. .] — Plumb v. W. C. 

MacDonald Registered, Latimer v. 
Foster Tobacco Co., Ltd. U924), 27 
O. W. N. 365.— CAN. 

176 vii. .] — When actual uii- 

thoiity of on alleged agent has been 
negatived, a pltf. seeking to bold the 
alleged nrinclpal liable on the basis of 
ostensible authority either must show 
a holding out by the principal of the 


alleged agent as such or must give proof 
of some custom on which ostensible 
agency can bo predicated. — Robin 
Link S.S. Co. v. Canadian Steve- 
doring Co., Seas Shipping Co. v. Cana - 
DiAN Stevedoring Co., [1928] 3 

D. L. R. 856 ; [1928] S. C. R. 423.— 
CAN. 

pi. .] — Posses^iioD solely 

cannot b« evidence of both agency & 
a^ithnrity, & the foot that one man is 
with another does not necessarily 

inako one tho agent for the other. — 
Turner v, Beaton (P. E. I.) (1908), 
4 E. L. R. 325.— CAN. 

177 V. .] — If A has entered 

into a contract to purchase land it Is 
open to B. to show by parol evidence 
that A. did so as hls agent Sc to ask for 
a declaration of that agency. — 

V’^askijcnak V, Vaselbnak, [1921] 1 
W. W. R. 889 ; 67 D. L. R. 37 ; 16 
Alta. L. R. 256.— CAN. 

177 Vi. .] — A husband obtained 

from his wife authority to act on her 
behalf : — Held : it was competent to 
lirovo the authority by parol evidence. 
— Walker v, Hendry, [1025] S. O. 
855.— SCOT. 

40 


177 vii. .] — Whore a contract 

is entered into by a person in his own 
name, but as agent of another, if in 
blio contract itself there is no special 
dMC rip Lion or assertion of property the 
agency may be proved by parol. — 
Musson V. Head, [1926] 1 D. L. R. 
965 ; 58 O. L. R. 210.— CAN. 

qi. .1 — Andepson v . Cameron 

(1857), 6 Gr. 285.— CAN. 

qii. .] — ^Whittaker u. Taylor 

(Alta.) (1911), 19 W. L. R. 662; 1 
W. W. R. 259.— CAN. 

qlii. .] — Crown Lumber Co. r. 

Saulsberry (Alta.) (1913), 23 VV. L. R . 
877 ; 11 D. L. R. 17 ; 4 W, W. R. 168. 
—CAN. 

PART IV. SEOr. 3, SU3-3ESr. 2, 

80 . Person entering into contract ** act- 
ing on behalf of another,**] — To say that 
a man entered into a contract ** acting 
on behalf of another *' is to allege in the 
absence of any qualifying statement, 
that he entered into it as the agent of 
that other. — Lind v, Spioer Brothers 
(Africa), Ltd., [1917] App. D. 147. 



VoL L— Agency. Cases 216c— 294, 


215c. .j — Observations by ScRU'rroN, L.J., 

on the limits of the doctrine. — Jebara r. 
Ottoman Bank, [1927] 2 K. B. 254:; 95 
L. J. K. B. 581 ; 137 L. T. 101 ; 43 T. L. 11. 
309 ; *32 Com. Cas. 228, C. A. ; on appeaU 
sub nom, Ottoman Bank v. .Iebara, [1928] 
A. C. 269, H. L. 

Power to delegate in cases of supervening 
necessity.] — Sec original volume, pp. 390, 391, 
Nos. 939-912. 


Authority of carrier of goods — Land carrier.] — 

See Caiirjers, Vol. VIII., pp. 26, 35, Nos. 
161, 201. 

Master of ship.] — Sec Shipping &; Naviga- 
tion. 

Authority of wife to pledge husband’s credit.]— 

See Husband & Wipe. 

Acceptance of bill of exchange for honour of 
drawer.] — See Bills op Exchange, Vol. VI -, 
pp. 415, 416. 


Part V. — Authority of the Agent. 


246. Add. AyinotcUion : — Refd. Rail! v. Compafua 
Naviera Sota y Aznar, [1920] 2 K. B. 287. 
272. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

281 . Add. Annotations : — Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. Refd. 


Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 776. 

288. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


294. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


PART V. SECT. 2. SUB-SECT. 1. 

240 V. Effect of ratification clause. ] 

— Where the whole object of a ratlflca- 
tiou clau.se is to carry on business lu 
the prlnclpars name, & the acta to be 
ratified, even when excessive, are 
specihcally said to be acts done in the 
Tirincipal’s name, the clause cannot 
be construed to change the whole 
natui'o of the jiowor by making the 
attorney the universal agent of his 
principal. — Bank op Toronto v. 
Mathrson, [1927] 3 W. W. 11. 10.— 
CAN. 

247 1. General powers — Limited by 
recital .] — A power of attorney enabling 
an agent to grant a lease is not revoked 
by the return of the landlord to the 
United Kingdom, oven though the 
docuruent containing tho power of 
attorney states that It is granted 
owing to ttie grantor being about to 
depart from the United Kingdom. — 
GrAUAM V. MANDRR.S (191 S), .03 

1. L T. 5.— IR. 

258 iii. . ] — There is no 

power in an agent, acting under general 
power of attorney, to present an 
in.solvoncy fiotition on behalf of his 
principal, unless the power oxprc«»sly 
authorises such act. — Re Osman (1919), 
40 N. L. R. 17.-— S. AF. 

t. (p. 301) For (18SG) ” rca;l 

“ (1873).'’ 

277 iv. .] — Power to 

borrow money & secure its repayment 
by intge. is not to be inferred merely 
from general powers added to an 
enumeration of speciiio powers in a 
power of attorney, unless the exercise 
of such a power is strictly necessary 
to carry out tho express purpose of 
the instrument or the acts specliloally 
authorised thercl>y. — A ndrews v. Sin- 
CLAIR, [1923] 2 I). L. R. 903 : 2 

W. W R. 106.— CAN. 

277 V. .] — A bar(5 

power of attorney to make & indorsu 
notes, cheques, etc., does not authorise 
tho attorney to raise loans on his 
principal’s credit for the principal 
nlmself or for the attorney’s own 
accommodation or for a third party : 
nor is such authority conferrea by a 
general power given the attorney to do 
oil “ other acts & things for the pur- 
pose of carrying on any business in 
ray name,” Tho power to bori*ow 
money must be conferred in express 
terms, & when this power Is alleged to 
be based on a power of attorney, the 
document must bo road strictly. — 
Bank of Toronto v. Mathbson 
(Sask.), 11927] 4 D. L. R. 328 ; [1927] 
3 W. W. R. 10.— CAN. 

288 U. .] — ^Applt. oo. 


I gave to H-, ciiatonis broker, a power { 
I of attorney “ to transact all business j 
which ” applt. co. “ may have with 
the Co[lector of the Port of Montreal 
or relating to the Department of tho 
Customs of the said Port . . . rati- 
fying & confirming all that . . . said 
attorney & agent shall do. ...” 
Choquo.s to the order of the collector 
of Cu-atoms were given to H. on his 
requisition for the payment of duties 
on goods imported by applt. oo., 
these ciiequos being made by the latter 
for fixed amounts corresponding to 
tho invoices. Afterwards, through 
fraudulent devices, H., having suc- 
ceeded in passing entries for much 
smaller sums than the quantity of 
goods required, induced the Customs 
House cashier to take tho cheques thUwS 
issued by applt. oo. for a higlier 
amount than the one apparently due, 
& either to apply the surplus In pay- 
ment of dutie.s owing by third parties 
or to reimburse him In cash : — Held : 

I ( 1 ) it was Within the scope of the power 
I of attorney given to H. by applt. co 
I that ho should r<5ceivo, in cash from 
tile custom offlcials, balances of 
clioqucs delivered by him to them, after 
deducting the duties imyablo in 
I respect of entries made by H. on behalf 
I of applt. co. ; (2) it was not within the 
I scope of tho power of attorney that he 
I siiould direct the application of 
balances of applt. co.’s cheques in 
payment of duties owing by H.’s other 
customers. — C anadian Paoifio Rv 
Co. V. R. (1917), 55 3. C. R. 374 ; 37 , 
D. L. R. 719.— CAN. | 

283 iii. Power to withdraw 

from bank,] — A joint savings account 
with a bank was opened in the names of 
pltf . & her husband. After tho death of 
the husband pltf. gave her solr. a power 
of attorney, by which he was authorised 
to withdraw money from banks or 
individuals & to deposit same in any 
other bank or other place. In pur- 
suance of the oral Instructions of the 
solr., & on production of the power of 
attorney & a certified copy of letters 
probate of tho husband’s will, the bank 
paid over tho balance of the account 
I to the husband’s oxors. : — Held : the 
bank had acted rightly. — Ross v. 
Canadian Bank of Combieror (Alta.), 
[1927] 3 D. L. R. 1056 ; [1927] 3 

W. VV. R. 182.— CAN. 

287 1 . See. also. No. 287 vl., post. 

287 iv. Power to discharge. ] 

— A power of attorney appointed the 
grantor’s wife his agent for tho purposi* 
of all dealings with his property, real 
or personal, in Canada. In the 
speciiio clause granting the power to 
execute instruments in connection 
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with his real property, a discharge of 
mtgo. was not named as one of tho 
instnimentc : — Held : the very general 
words used in the power of attorney 
covered tho right of the agent to 
execute a discharge of mtge. — Re 
Land Titles Act. Re Registration 
OP A Power of ArroRNEV, [1918] 
2 W. VV. R. 947.— CAN. 

287 V. .]— The dis- 

charge of a rntgo. was executed under 
a power which, after authorising tho 
attorney to sell the principal’s lands & 
give receipts for the consideration 
money, gave power, upon payment of 
all or any debts, to give proper & 
STifflcient acquittances & discharges for 
same : — Held : sufficient authority to 
sigu tho statutory cortiftoate. — L ee 

V. Morrow (1866), 25 U. O. R. 604.— 
CAN. 

287 vi. Power In gwe — 7’« 

secure unpaid purchase-numey ] — A 
transactiou whereby an agent pur- 
chased land for cash on behalf of his 
principal & subsequently gave a mtge 
on the laud & a oonvoyanco of other 
lands in sati^fai^tion of the amount 
remaining unpaid : — Held : autbo- 
rlsod by the agent’s power of attoruev. 
— Dinsmorb V . Philip, 11918] 3 

W. W. R. 457.— CAN. 

287 vii. Power to invest 

on second mortgage.] — A power of 
attorney authorised the attorney ” t<i 
lend on mtge., charge or lion of real 
estate any money bolouging to ” the 
principal : — Held : the attorney was 
authorised by the power to lend money 
on tho security of a second mtge,- 
MoCutchbon V. Registrar of Tn'LEs. 
[1927] V. L. R. 93 ; 48 A. L. T. 137.— 
AUS. 

sd. Property —Power to transfer to 

himnetf.] — A husband had certain 
property put in his wife’s name. Ho 
held a general power of attorney from 
her. Subsequently the husband, as 
Ills wife’s attorney, had the property 
transferred into his own name : — 
Held : the wife was entitled to have 
! the transfer to her husband set aside. 
Elpord 0 . IOlford (1922), 69 D L. II 
284. 6i S. a R. 125: [1922] ** 

VV W. R. 339 ; afff/. 61 D. L. R. 40 . 
14 Sask. L R. 363.— CAN. 

235 vii. Power to sign 

C97ifrac/.J— Hesp co. having sold land 
to applt. gave to Its agent in the 
I Transvaal a general power of attorney 
' conferring upon him full power to 
I act on our behalf iu all matters He 
things that do or may affect or concern 
us ill y. Africa.” Tho power then 
proceeded in the following words ” & 
in particular but without prejudice to 
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296a. Property held on trust for sale.] — 

The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), s. 36, became vested in them on 
th(.‘ statutory trusts for sale, agreed to sell 
it to deft., & the conveyance was executed 
by one pltf. in person & by an attorney on 
behalf of the other pltf. The power of 
attorney was expressed to give ** the sole & 
absolute control of all my property real & 
personal of every description situate & being 
at Bury & elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or peraonB.** 
Deft, declitusd to accept the conveyance on 
ilie ground that a trustee for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specific per- 
formance ! — Held : the words used in the 
power of attorney applied only to property 
held in beneficial ownership & not to property 
held on a trust for sale, & the action faded. — 
Green v. Whitehead (1929), 46 T. L. R. 

1 1 , 0. A. 

297. Add, Annotation : — Generally ^ Mentd. North 

V, Loomos, [1919] 1 Ch. 378. 

307. Add. Annotation : — Mentd. London Joint | 
Stock Bank v. Macmillan & Arthur, [1918] 
A. C. 777. 

308a. Salesman — Authority to cancel sale.] — A 

salesman employed at a salary of £3 a week 
& H per cent, on sales effected by him is not 
authorised to cancel sales made on behalf of 
his principal. — Leckenby v. Wolman, [1921J 

W. N. 100. 

313. Add, Annoiaiion : — Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

315. Add, Annotation : — ^Mentd. Ijowther v, Harris, 
[1927] 1 K. B. 393. 

324. Add. Annotations : — Mentd. Weigall v, Runci- 
man (1916), 85 L. J. K. B. 1187 ; Manbre 
Saccharine Co. v. Corn Products Co., [1919] 

1 K, B. 198 ; Gould v, S. E. & C. Ry., [1920] 

2 K. B. 186 ; Johnson v, Taylor, [1920] 
A. C. 144 ; Wilson, Holgate v, Belgian Grain 
A Produce Co., [1920] 2 K. B. 1 ; Diamond 
Alkali Export Corpn. v. Bourgeois, [1921] 3 
K, 13. 443 ; Weiss, Biheller & Brooks v. 
Farmer, [1923] 1 K. B. 226 ; Pinnv. Shelton 
Iron, HimA & Coal Co. (1924), 131 L. T. 213: 
Westminstior Bank v. Hilton (1926), 136 L. T, 
315; Sassoon V. International Banking Corpn., 
[1927] A. C.711. 

332a. ,] — Pltf. gave a power of attorney 

to T. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud of 
pltf. drew a cheque on pltf.’s account, in favour 
of defts. in part-payment for a motor-car 
which T. had obtained from them for his own 


purposes on the hire-purchase system. Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque ; — Held : as 
defts. knew that T. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 
pltf. was entitled to recover, — Rbckitt v. 
Barnett, Pembroke & Stater, Ltd., [1929] 
A. C. 176 ; 98 L. J. K. B. 136 ; 140 L. T. 
208; 45 T. L. R. 36; 34 Com. Gas. 126, 
H. L. 

Annotation : — Refd. Lloj^ds Bank v, Ohartcred Bank of India , 
AuHtralla & China, [1920] 1 K. B. 40. 

332b. .] — Pltf. gave to one T., who was 

a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. & obtained 
from her a cheque for nearly £6,000 for the 
discharge of certain liabilities of which T. 
had iifformed her. At that time deft.’s 
banking account was, though deft, was not 
aware of it, about £1,500 short of the amount 
of the cheque & T. drew a bearer cheque for 
£1,500 on pltf.’s account & paid it into deft.’s 
account, the cheque showing on its face that 
lo was drawn by T. as attorney for pltf. T. 
was thus enabled to cash deft.’s cheque. 
Pltf., on ascertaining the facts, bmnght this 
action against deft, for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,500 cheque: — Held: as 
deft.’s bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging to pltf., & as they had received it 
as agents for deft. & had credited it to her 
account, pltf. was entitled to succeed. — 
Rbckitt ‘r. Nunriibniiouvib (1929), 45 

T. L. R. 629. 

338. Add. Annotation : — Refd. Reckitt v. Barnett.. 
Pembroke & Slater, [1928] 2 K. B. 244. 

388a. Authority to sign for business pur- 

poses.] — Resps. had two accounts with applt. 
bank at Sydney in connection with a business 
which they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque In favour of the bank, a cheque, 
described as a “ bank cheque,” drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 
managers bank cheques payable to a name 
designated by him ; these cheques he 
fraudulently appropriated : — Held : applt. 
bank was not entitled to debit the bank 


the foregoinK poncrality to ffive 
particular iimtanccs of acts that the 
affcnt wai^ empowered to perform : — 
Held : under the power the a^ent was 
authorised to sign the written contract 
of Halo. — M easrock v. New Sootlant* 
JiAND (^o.. Ltd., Liquidator, [1922] 
App. D. 237.— S, AF. 

»e. Trading licence — Power to ap* 

ply for.] — A., a storekeeper, by general 
power of attorney appointed H. to 
manage Sc transact <nls business lii 
Natal. At the date of appointment 
A. was trading under a lioence ex fade 
good, but which later was deolarod 
void. H. applied for a new Uoenoe, 
but it was objeotod tliat he had no 


authority to make the application : — 
Held : the power of attorney was 
suffloiont authority to H. for the 
purpose. — H apfizbv. Jacobson (1919), 
40 N. L. R. 322.— -S. AF. 

•1. Power granted by corporation to 
offidala for time being — Registrar en- 
titled to require Trroof that persons exe- 
cuting power hold offloe.] — Re Land 
Titles Act, Royal Trust Co.*s Case, 
[1921 J 3 W. W. R. 246.— CAN. 

PART V. SECT. 8, SUB-SECT. 1. 

sff. Agent obtaining transfer of property 
to principal^ Authority to transfer pro- 
perty to third party ]— Applt. sold to 
D. land, a portion of which he had not 
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obtained transfer. Applt. Instructed 
reap., au attorney, to put the matter 
through ; resp. thereupon obt6dnea 
transfer of the piece of land in question 
into applt. *8 name, 8c then gave trans- 
fer of the whole to D. : — Hdd : resp.'s 
authority was wide enough to cover 
the costs Incurred by him In obtaining 
transfer of the piece of land into 
applt. '8 name. — Stanton t>. Allpoet, 
(1923) E, D. L. 156.— S. AF. 

PART V. SECT. 8. SUB-SECT. 2. 

sL Grain market usage — Right of 
broker to close out customer .] — Russbll 

V. Canada Wbst QRain Co., [1926] 3 

W. W. IL 608.— CAN. 
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cheques ^ against resps. The xnanager had 
not implied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailing over written instructions. — ^Austra- 
lian Bank op Commerce v. Perbl, [1926] 
A. 0. 737 ; 95 L. J. P. C. 186 ; 135 L. T. 
686. P. C. 

341. Add. Annotation : — Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

369. Add. Annotation : — Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [1918] 
A. 0. 777, 

370. Add. Annotations: — As to (1) Consd. Jones 
V. Waring & aillow, [1926] A. C. 670. Rofd. 
London Joint Stock Bank v. Macmillan & 
Arthur, [1918] A. C. 777. 

371. AM. Annotations: — As to (i) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. C. 777; Guildford Trust v. Goss 
(1927), 136 L. T. 725. 

373. Add. Annotation: — A^ to (1) Consd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. 0. 777. 

379. AM. Annotation : — Consd. London Toint 
Stock Bank v. Macmillan ^ Arthur, [1018] 
A. C. 777. 


382. AM. Annoiaiion : — ^Refd. Underwood r. 
Liverpool Bank, Same v. Barclays Bank, 
[1924] 1 K. B. 775. 

886. AM. Annotations : — As to (2) Distd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929] 1 K. B. 40. As to (3) Refd. 
Liggett (Liverpool) v. Barclays Bank, [1 928J 
1 K. B. 48. Generally^ Mentd. Underwood 
V. Bank of Liverpool, Sanuj v. Barclays Bank, 
[1924] 1 K. B. 775. 

387. AM. Annotations : — ^Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool, Same v. Barclay’s Bank, [1924] 
1 K. B. 775 ; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

• 388. Add. Annotations : — Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Liggett (Liverpool) 
d;. Barclays Bank, [192S] 1 K. B. 48. 

390. AM. Annotations: — Consd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566; 
Refd. Jebarav. Ottoman Bank, [1927] 2 K. B. 
251. 

I 399. For “ bought note ” in catchwords read 
sold note.” 

406. Add. Annotatloyi : — As /o (1) Apprvd. News- 
holme V. Road Transport &■ General Insce., 
[1929] 2 K. B. 356. 

407, Add. Annotation : — Generally, Mentd. Isaacs 
V. Cook (1925), 134 L. T. 286. 


PART V. SECT. 3, SUR-SECT. 4.— A. 

840 iii, AiUhoriiy to draw 

chcQuea in principaVa name — Agen' 
drawing cheques to repay personal 
losses.] — If a co.’s branch manager, 
whose powers Include receiving money, 
depositing it in a bank in the go.’n 
name, & drawing cheques against such 
funds in the co.’s name for the pur- 
poses of its business but not for his 
own personal business, misappropriates 
its funds by drawing cheques in tlio 
CO. *8 name to repay his own personal 
loans, the co. can recover the sums 
thus paid from those to whom they 
were paid, although the latter received 
them honestly & believing, as told them 
by the person paying them, that- he 
had money coming to him from the 
CO. for commission Sc that he was 
authorised to draw cheques for thohc 
oommlssions. — London Guauantef., 
BTC., Co. V, Abrams & Kovsky. [1923] 
2 W. W. It. 1006.— CAN. 

PART V. SECT. 3, SUB-SECT. 5. 

379 ii. .]— Where a 

principal entrusts an agent with indicia 
of title Sc a signed transfer, the trans- 
feree’s name being loft blank, for the 
purpose of raising a certain sum oii 
such securities, & the agent borrows 
a larger sum Sc fraudulently appro 
priates the difference, the lender being 
jn Ignorance of the amount specified 
by the principal, the principal cannot 
redeem the securities witliout payiug 
the lender the amount lent. The fact 
that the transfer states a certain sum 
as consideration does not necessarily 
impose upon the lender the duty of 
inquiring as to the limitations of the 
agent’s authority. — ^Mahan v. Man- 
NBSS, [19181 2 W. W. n. 191 ; 28 
Man. L. R. 470 ; 40 D. L R 136.— 
GAN. 

PART V. SECT. 3. SUB SECT. 6.— A. 

397 ii. Authority as such — Con- 

tract not completed.] — Kbrshaw v. 
United Artists (Mon.), [1926] 1 
D. L. R. 738.— CAN. 

398 li. AtUhorUy to sign con- 

rod — Contrad providing .for payment 


of price by instalments.] — Defts. signed 
&; gave to an agent a document m the 
following terms : — “ We hereby agree 
to sell the property for £6,700 nett, 
provided a sale takes place within 
rourloon days from date hereof. The 
above price to bo clear of all com- 
mission charges.” The agent, within 
the fourteen days, signed a contract of 
sale by which tlio property was sold to 
pitf for £6,700, payable £1,000 deposit 
(£50 proUmiiiary deposit, to bo in- 
creas(<d to £1,000 unthin one mouth), 
£2,250 within three mouths, & £3,450 
within six months, possession to be 
given after the second payment 
£2,260 at the end of the throe inontiis. 
There was no provision for lutorost on 
the balance : — Held : the document 
signed by defts. was not an authority 
to the agent to sign a contract con- 
taining tJie above terms as to payment. 
— Boyd v. O'Connor, [19231 V. L. K. 
603.— AUS. 

398 iii. — CofUrart containing 

penalty clause.] — Hdd : the existenct) 
of the penalty clause, which was not 
covered by the agent’s instructions, & 
was not separable from the remainder 
of the contract, justified the principal 
In repudiating the agent’s action, & 
the contract must l)e sot aside. —l)u 
Pkekz V. Laird. [1927] App. D. 21.— 
S. AF. 

q i. General authority. ] — Pltf. 

contracted with defts. to purchase Sc 
deliver potatoes at an agreed price 
per bushel. The farmers from whom 
the potatoes were to bo purchased 
required cash payments, Sc defts. 
agreed to make advances to put pltf. 
In funds for this purpose. Lefts, were 
not prompt In providing funds. Sc pltf. 
complained of the delay which ham- 

g ered him in buying. Sc, in order to 
iduce him to carry out the contract, 
defts.’ agent offered an advance of 
25 cants par bushal on the contract 
price for four cart loads of potatoes : — 
Held : the agent on the spot, looking 
after defts.’ interests, had a general 
authority sufllcieuUy broad to cover 
the making of the contract for the 
advanced price. — Legacy v. Davison 
(1919), 62 N. S. R. 543.— CAN. 


r. This case was reversed (1916), 
22 C. L. K. 307. Delete the words 
“ no actual or apparent ” in the 
sentence, “ Held : O. had no actual 
or apparent authority to vary the 
written contract by substituting a 
later date for dellverv.** 

sk. Agent agreeing to payment of com - 
pensation to purchaser if transactum not 
completed — Authority to sell.] — A elaim 
by a proposed purchaser for damages 
on the ground of an agreement by the 
vendor’s agent for coini>en8ation to 
the punihasor should the contract 
not be made by the vendor, disallowed 
in the absence of any authority from 
the vendor to make such an agreement. 
— Thomp-son n. JjYnnk, [J921] 1 

W. W. R. 238 ; 66 D. L. It. 729.— 
CAN. 

si. Salesman making reduction in 
price.] — Held : prmcipal not bound. — 
Mason & Dean, Ltd. v. Udovin, 
[1925] 1 D. L. R. 353 ; 57 N. S. R. 
445. -CAN. 

sm. Solicitor* s clerk giving under- 
taking as to withdrawal of Registrar- 
General's caveeU — Authority as such .] — 
Held : the solr. was personally bound 
by the undertaking. — Hawkins r. 
Gaden (1925), 37 C. L. It. 183; 26 
vS. R. N. 8. W. 382 ; [1926] Aigus L. R. 
109.— AUS. 


PART V. SECT, a, SUB-SECT. 8.- A. 

423 Iv. Exprcjis authority to let 

on weekly tenancy — Lease granted for 
long term.] — Pltf. was the owner of 
premises let to a weekly tenant. W hen 
the tenant left she recommended deft, 
to pltf. as a tenant. Pltf. neve.r saw 
deft., but pltf. ’s husband arranged some 
form of lease with lum, thereafter 
collected the rent, wiiieh wa.s paid 
monthly, on behalf of pltf. Sc with her 
authority. In an action of ejectment 
deft, alleged that pltf.’s husband had 
given him a lease for four years from 
Dec. 1913, & that he was a tenant from 
year to year. Pltf. denied any know- 
ledge of a lease for a term, or that she 
had given authority to her husband 
te make such a lease : — Held : the 
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426. Add. Annoialions : — Consd. Keen v. Hear, 
[1920] 2 Ch. 574. Apld. Lewcock v, Bromley 
(1920), 127 L. T. no. 

427, Add, Annoiation : — Refd. Thirkell v. Oambi, 
[1919] 2 K. B. 590. 

432, Add, Annoiation : — Mentd. Johnstone v. 
Pedlar, [1921] 2 A. C. 202 ; Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

433, Add, Annotation : — Consd, Re Bcbington's [ 
Tenancy, Bebington v, Wildman, [1921] I 
Oh, 559. 

434, Add. Annotation : — Refd. Re Bebington’ s 
Tenancy, Bebington v, Wildman, [1921] 1 Ch. 
559. 

436, Add, Annoiation : — Refd. Re Bebington ’s 
Tenancy, Bebington v, Wildman, [1921] 1 
Ch. 559. 

442. Add, Ayi'noiation : — Refd. Re Knight & 
Hubbard’s Underlease, Hubbard v, Highton, 
[1923] 1 Ch. 130. 

464. Add, Annalutions : — yls to (J) Refd. Poland 
V, Parr, [1927] 1 K. B 230. Gener ally 
Pratt V, British Medical Assocn., [1919] 1 
K. B. 241 ; Prager v, Blatspiel, Stamp k 
Hcacock, [1924] 1 K. B. 560. 

465. Add. AnnoUition : — As to (1) Refd. Savill ?. I 

Harben (1919), 89 L. J. K. B. 47. | 

467. Add. Annotation : - Mentd. Loivther v. Harris, 
[1927] 1 K. B. 393. 

468. Add. Annotation Refd. Lowthcr v, Harris 
(1920), 43 T. L. U. 24. 

469. Add. Annotations: — As /o (1) Consd. Folkoh 
V. King, [1923] 1 K. B. 282. Refd. Lowthor 
r. Harris (1920). 43 T. L. B. 24. 

472. Add. Annotation : — to (1) Refd. Lowther 
V. Harris, [1927] 1 K. B. 393, 

474. Add, Annotation Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393 

475. Add. Annoiaiuni : — Mentd. The Parchim, 
[1918] A. C. 157. 

477. Add. Annotations : — Consd. Polkes v. King, 
[1923] 1 K. B. 282 ; Lowther t?. Harris (1920), 
13 T. L. R. 21. 

478. Add. Annotatio‘)i Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

480. Add. Annotation .—Mentd. Rv Wait, [1927] 1 
Ch. 000. 

481a. Person living in house of hirer of goods.] 

— Sthoiimenoeu r. Attenboiiougii (1894), 

1 1 T. L. R. 7, I). C, 

482. Add. Annotation : — Generally, Mentd. Lake 
V. Simmons (1920), 95 L. J. K. B. 580. 

483a. Agent Intrusted with motor car — To 

sell to specified person.] — Heap v. Motorists’ 
Advisohy Agency, Ltd., No. 495b, post. 


484. Add. Annoiation: — Aa to (1) Refd. Lowther 
V. Harris (1920), 43 T. L. R. 24. 

485. Add, Annotation : — Aa to (2) Consd. Lowther 
V. HaiTis (1926), 43 T. L. R. 24. 

486a. Improper sale.] — Pltf. was 

the owner of the A. tapestry & the L. 
tapestry, & he gave to P., a dealer in antiques, 
a limited authority to obtain & submit offers 
from possible purchasei’S. P. falsely repre- 
sented to pltf. that he could 
the A. tapestry, & pltf. allowed him to take 
it away for delivery to a purchaser, who in 
fact did not exist. P. then sold the A. 
tapestry to deft, for £250. Subsequently P., 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft, contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 
faith he had acquired the property in them. He 
also contended that pltf. had held out P. as 
a person with authority to sell & was estopped 
from saying that P. had no such authority 
in fact : — Meld : (1) although P.’s authority 
was limited, & although he was not acting for 
any principal other t^n pltf., yet these facts 
did not prevent him from being a mercantile 
agent k, in the chcumstanccs he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf., & as to 
that tapestry tlie defence under the Act of 
1889 was established ; (2) as to the 1^. 

tapestry, as P. was never in possession of it 
with pltf.’s consent, the defence under the 
Act failed, k, as pltf. had never represented 
to deft, that P. had authority to sell it, there 
was no estoppel, k pltf. was entitled to 
recover the value of the L. tapestry alone. — 
Lowther v. Harris, [1027] 1 K. B. 393: 
90L. J. K B. 170; 130 J. T 377; 43 T. L. R. 
24. 

487. Add. Ann oial ions : — Aj? / o (1) Distd. Kemplcr 
V. Bravingtons (1925), 133 L. T. 080. Refd. 
Lowther v. Harris (1920), 43 T. L. R. 24. 
Aa to (2) Distd. Kempler v. Bravingtons 
(1925), 133 L. T. 680. 

488. Add. Annoiation : — Refd. Lowther v. Hams 
(1926), 43 T. L. R. 24. 

492. Add. Annotation : — Aa io (1) Distd. Laurie & 
Morewood v. Dudin, [1925] 2 K. B. 383. 

495. Add. Aivnotahons : — Aa io (1) Consd. Folkcs 
V. King, [1923] 1 K. B. 282 ; Lake i . Simmons, 
[1926] 2 K. B. 51. Refd. Heap r. Motorists’ 
Advisory Agency, [1923] 1 K. B. 577 ; 
Lowther v. Harris (1920), 43 T. L. R. 24. 

496a. Agent obtaining possession by trick — 

Authority to sell — At specified price.] — The 
owner of a motor car delivered it to a mer- 
cantile agent for sale. The oWner stipulated 


foot that pJtf.’ti hiisbaud had collected 
her rent was no evidence that he had 
authority to make a Jeaae for four 
years on her behalf. — V oge t*. Keur 
. S. W. L. K. 34 ; 3G 
N. S. W. W. N. 19.— AUS. 

427 ii. Avihority to find pur- 

chaser or tenant.] — Deft, wrote to a 
land agent as follows : — “ Re sale of 
hotel. I will take ii22,500 for the free- 
hold, & stock & furniture at valuation, 
or will lease foi a term of five years, 
rent £5 per week. £1,000 walk in, 
walk out.** Tho agent submitted the 
property to pltf., who elected to take 
a leiue. The agent drew up an agree- 
ment to lease the property upon the 


terms mentioned hy deft., & signod 
It on deft. *8 behalf: — Held: deft.’s 
letter did not authorise the agent to 
bind him by a eoncluded contract, 
but merely amounted to an authority 
to find a purchaser. — Q uick v. Wintbu, 
[1920J N. Z. L. R. 98.— N.Z. 

an. Law agent — Auihorily io collect 
renis d* manage property]. — A law agent , 
oven though ho may bo employed to 
, collect the rents Sc attend to the 
I repairs of a property has no geueial 
authority to grant leases on behalf ol 
his employer. Tho existence of such 
an authority must bo proved by the , 
person who requires to found upon it. i 
—Danish r. Gillespie, 11922] 8 . C. 1 
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I G 50. - SCOT. 

I PART V. SECT. 3, SUB-SECT. 9. 

I so. Hank manager consenting to iiddi' 

' lion of bank as plaintiff — General autho- 
rUy as such . }— A local manager of a bank 
lias authority to give consent In writing 
for the adding of pltf. If there be 
any reasonable doubt whether tho 
eignaturo to the consent is in reality 
his signature, the order should bo that 
the bank bo added as a party pltf. on 
Uling the necessary consent. — Kusen 
u, 1»EAT (1922), 63 D. L. R. 408 j 16 Sask. 
L. R. at p. 326 ; [1922] 2 W. VV. R. 
174 ; revsg. 15 Sask. L. R. 324.— CAN. 
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& the agent agreed tlmt the car sliould not bo 
sold at less than a specified price without 
the owner’s permission. The agent intended 
from the beginmng to sell the car immediately 
for the best price he could get & to use the 
proceeds for his own purposes. On the day 
on which he got the car he sold it for loss 
than the specified price to a purchaser who 
bought it in good faith &; without notice of 
the agent’s fraud. The agent misappro- 
priated the proceeds. The car was subse- 
(juently purcluised by deft. In an action of 
detinue by the owner of the car against 
deft. : — Held : (1 ) deft, acquired a good 

title by virtue of 1889 Act, s. 2 ; (2) the 
mercantile agent had not rendered himself 
liable to be convictycd of larceny by a trick, 
inasmuch as he was authorised by pltf. to 
T)ass the property in the car to a purchaser ; 
(3) as pltf. in fact consented to the mer- 
cantile agent liaving possession of the car, it 
was immaterial whether the latter commitU^d | 
larceny by a trick. — Folkes v. King, [1923] 

1 K. B. 282 ; 92 L. J. K. B. 125 ; 128 L. T. 
405 ; 39 T. L. R. 77 ; 07 Sol. Jo. 227 ; 28 
Com. Cas. 110 ; 80 J. P. Jo. 552, C. A. 

Annotations: — As to (2) Distd. Heap v. Motorists’ Advisory 
Agrency. ri 023] 1 K. B. 577. Gonsd. Lake v. Simmons, 
11926] 2 K. B. 51 ; Lowthrr v. Hams, [1927] 1 K. B. 39.3 , 

495b. To specified person — Sale to 

third party.] — Pltf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., wlio would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N got possession of 
the car he had been convicted of theft tV. 
other ofTences, but that was not known to 
any of the parties. While N. was in posses- 
sion of tlie car ho obtained an appointment 
as car salesman to a firm of motor engineers. 
In an action by pltf. against defts. for the 
return of the car or its value A damages for 
its detention ; — Held : (1 ) N. had obtained 
the car from pltf. by larceny by a trick, 
])ltf. never having given any real consent to 
iiis having or passing the property therein. 
At pltf. should succeed in the action unless 
defts. had some valid defence* thereto ; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a “ mercantile agent,” 
fc, if he was, the sale by him wa.s not a sale i 


in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
Ac, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that K.had not authority to 
sell the car ; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (I ), proviso, the 
onus is on the person taking under the dis- 
position ol the goods made by the mercantile 
agent of proving that ho acted in good faith 
without notice of the agent’s want of 
authority, & is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary. — H eap r. Motorists’ 
Advisory Agency,’ Ltd., [1923] 1 K. B. 
577 ; 92 L. J. K. B. 553 ; 129 L. T. JtO ; 39 
T. L. R. 150 ; 07 Sol. .To. 300. 

Annotation . — As to (1) Consd. Lake v. .Simmon«j (1926), 95 
L. .). K. B. 586. 

498. Add. Annotations: — As to (\) Refd. Lake v. 
Simmons, [1920] 2 K. B. 51. Generally^ 
Mentd. Lowiher v Harris, [1927] I K B 39,3. 

500. Add. Annoiaiions : — Consd. Folkes r. King, 
[19231 1 K. B. 282. Mentd. Lowther v 
Harris, [1927] 1 K. B 393 

505a. Agent intrusted with motor car to sell 

to specified person — Sale to third party.] — 

Heap v. Motorists’ Advisoiiy Aoenxy, 
J^TD , No. 49r)b, ante. 

507a. Onus of proof.] — H eap v. Motorists’ 

Advisory Agency, Ltt>., No. 495b, ante. 

510. Add. Annoiation : — Generally., Mentd, l^ow- 
therv. Harris, [1927] 1 K. B. 393. 

515. Add. Annotation: — Generally^ Mentd. Tjow- 
thor r. Harris, [1927] 1 K. B. 393. 

616. Add. Annoiation: — Generally, Mentd. Tjow- 
ther r. Harris, [1927] 1 K. B.' 393. 

517. Add. Annotation: — Generally, Refd. Lfxke v. 
Simmons, [1920] 2 K. B. 51. 

520. Add. AnnolaHons : — As /o (!) Refd. Folkes r. 
King, [19231 1 K. B. 282 Generally, Mentd. 
Bowther??. Harris, [1927] 1 K B 393. 

523. Add. Annotation: (ieneralhj, Mentd. MulUa* 
(fjondon) r Lethem, Same v. T. R. Comrs., 
[1927] 1 K- B. 780. 

529. Add. Annoiation: — Refd. Lake v. Simmous, 
[1920] 2 K. B. 51. 

530. Add. Annotations : — Consd. Lloyds Bank v. 
Ohartcred Bank of India, Australia Ac China, 
[ 1929] 1 K. B. 40. Refd. Rockiit v. Barnett, 
Pembrokt* Ai Slater, [1928] 2 K. B. 244. 
Mentd. Lowther 1 ’. Harris, [1927] 1 K. B. 393. 

538. Add. Annotation .‘—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


PART V. SECT. 8. SUB-SECT. 10.— 
A. (a) vii. 

sp. Act of 1889 — “ When avluiy in 
ordinary course of business ” defined .} — 
The exprosHion ’* when acting in the 
ordinary course of business of a 
mercantile agent,” means when acting 
within business hours, at a proper 
place of business, Ac in other respects 
in the ordinary way In which a mer- 
cantile agent would act, so that there 
is nothing to lead the pledgee t-o 
suppose that anything wrong is being 
done, or to give him notice that the 
disposition is one which the mercantile 
agent had no authority to make. — 
Acme Steel Goods Co. of Canada, 
Ltd. V. WAIJ8H Construction Co., 
Ltd., 11922] 1 W. W. R. 089 ; 63 


[ D. L. R. 620 ; 30 B. O. R. I»9.— 
' CAN. 

I 

I PART V. SECT. 3, SUB-SECT. 10,— 

I A. (a) viii. 

St. Ac/ 0/1889 — Necessity for proof of 
mala fides of purchaser .] — Where an 
owner of goods, who has placed them 
with a mercantile agent, sues an alleged 
purchaser thereof from the aront for 
wrongrful conversion, & deft, rrlli's 
on [the above Act] the actual payment 
of money by deft, to the agent will not 
destroy the fact of mala fides, but the 
fact that the transaction is found nut 
to have boon an ordinary sale, i.e. 
sole to one desirous of either using 
the goods or disposing of them tu 
advantage, can of itself have a bearing 
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only on the question of good faith, 
& proof of the diHhonesty of the agent 
is not sufficient ; it must bo shown tliat 
deft, acted in bad faith, & the evi- 
dence should be such as to jirovo to 
the hilt the mala fides of the alleged 
sale. — Acme Steel Goods Co. of 
Canada, Ltd. v. Wai^hu (^onstruo- 
TiON Co., Ltd , [1922] 1 W. W. R. 689 ; 
63 D L U 529 : 30 B C. R. 539.— 
CAN. 

PART V. SECT. 3, SUB-SECT. 11. 

573 i. Agcrd — Authority to buy at 
discretion — Secret hmUalion^,] — If u 
person desiring to buy grain arms his 
agent witli contract forms tor the 
purpose & sends him out to have these 
forms executed by vendors & with 
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582. Add. Annoiaiitm : — ^Refd. Pearl MiD Co. v. 
Ivy Tannery Co., [1919] 1 K, B. 78. 

686. Add. Annotation : — ^4.5 to (1) Refd. Clayton- 
Greene v. De Courville (1920), 30 T, L. R. 790. 

590. Add. Annoiaiion : — Refd. Coldingham Parish 
Council V. Smith, [1918] 2 K. B. 90. 

591. Add. Annotation : — ^Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

606. Add. Annotation : — Refd. Miss Gray, Ltd. v. 
Cathcart (1922), 38 T. L. R. 502. 

608a. Tenant of public-house — Not being licensee 
— Holding out.] — Deft, was the licensee of a 
public-house at which meals were served. 
In 1917, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft, was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit Sl 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft, was the licensee, which discovery 
was made after the goods hod been supplied, 
sought to make him liable for the pi^ce on 
the ground that the tenant was either the 
agent of deft, by operation of law, or that 
deft, was estopped from denying such agency : 
— Held : w here two people agreed that one 
should illegally & improperly occupy a 
position which could only be lawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it ; the tenant was 
not in fact deft.’s agent ; & os between him- 
self & pltfs., deft, was not estopped from 
setting up the true state of aflCairs, because, 
whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 


act to their detriment. — ^MaoFisheribs, Ltd. 
V. Habrison (1924), 93 L. J. K. B. 811 ; 
132 L. T. 22 ; 88 J. P. 164 ; 40 T. L. K. 709 ; 
09 Sol. Jo. 89. 

I 627. Add. Annotation : — ^Refd. Pennington v. Re- 
liance Motor Works, [1923] 1 K. B. 127. 

646b. .] — BEAI.B V. MouiiS (1847), 10 Q. B. 

976 ; 6 Ry. & Can. Cas. 105 ; 10 L. J. Q. B. 
410; llJur. 845; 110 E. R. 370. 

Annoiaiion : — ReM. Newton v. Boloher (1848), 6 Ry. & Can. 
Cas. 38. 

646. Add. Citation: — sub nom. Re Wolverhamp- 
ton, Chester & Birkenhead Junction Ry. 
Co., Ex p. Cottle, 14 Jur. 703. 

Add. Annotation : — Apld. Re Direct Exeter, 
Plymouth & Devenport Ry. Co., Ex p. 
Roberts (1850), 2 H. & Tw. 392. 

656. After this case insert '' See, afso, Companies, 
Vol. IX., p. 53, Nos. 116 ei aeq:^ 

664. After this case insert “ See^ also. Companies, 
Vol. IX., pp. 44, 63, Nos. 61-^3, 110.’* 

666. Add. Annotation : — ^Mentd. Nichol v. Pearby, 
Nichol V. Robinson, [1923] 1 K. B. 480. 

704a. Mess committee — Goods ordered by secre- 
tary.] — Pltf. supplied goods to the oflOcors* 
mess of a brigade of which deft, was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pltf. sued deft, for the 
price, alleging that under the King’s Re^la- 
I tions deft, was liable or that he was liable 
as principal for the acts of the mess secretary ; 
— Held : the Regulations did not create any 
liability between the commanding officer k, 
tradesmen, & as deft, neither gave nor 
authorised the orders, & pltf. did not give 
deft, credit, the action failed. — Lasoblles v. 
Rathbun (1919), 35 T. la. R. 347 ; 63 Sol. 
Jo. 410, C. A. 

710a. S.P. Bonham v. Maycook (1928), 138 L. T. 

736 ; 44 T. L. R. 387 ; 72 Sol. Jo. 254. 

711. Add. Annotation : — Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 


autiiority to sigm them on his behalf 
subject to tho verbal oonditiou that 
the agreut must stipulate that the 
contracts are not to come into effect 
until Ills principal has approved of the 
samples, this is a holdinpr out that the 
agent has authority to make the con- 
tracts, & tho principal is bound 
thereby though no such stipulation is 
made therein 8c no samples approved 
by the principal, if the vendors have 
no notice of such limitation of tho 
agent’s authority. — Rickd & Eeast 
V. McKenzie Oo., Ltd., [1921 J 3 
VV. W. R. 72.— CAN. 

sa. Manager of branch office — Autho- 
rity as such .] — When a oo. so conducts 
its business that a person who soils & 
delivers goods to a branch office thereof 
on an order received from such office 
is reasonably led to suppose that the 
branch has authority to grfvo the order, 
the CO. will not bo permitted to escape 
liability for the purchase price on the 
ground that such branch office had no 
authority to buy tho goods. — Farm 
Products, Ltd. v. Macjjsod Flouring 
Mili^, Ltd., 11918) 3 W. W. R. 1035 ; 
14 Alta. L. R. 128 ; 43 D. L. R. 770.— 
CAN. 

PART V. SECT. 3, SUB-SECT. 12.— A. 

■b. Member of syndicate axitingfor syn- 
dicate.] — Pltf. sought to recover from 
defts., members of a s^dloate formed 
tor the purpose of exploiing Sc testing 
certain mining properties, the price 
of goods luppliod upon tho order of 


one of tho defts., C., Sc upon his credit. 
At the time the goods were supplied, 
pltf. did not know that C. was a 
member of a syndicate or was acting 
for others : — field : defte, other than 
C. wore not liable to pltf. — M cLaugh- 
lin V. Gentles (1920), 46 O. L. R. 
477 ; 51 p. L. R. 383; 17 O. W. N. 
245.— CAN. 

PART V. SECT. 3, SUB-SECT. 12.— 
B. (0). 

so. Committee of unincorporated 
association — Employment by.] — Held : 
tbo committee were under no personal 
liability to the employee for bis salary. 
— Graham v. Carpenter (192G), 28 
W. A. L. R. 06.— AUS. 

PART V. SECT. 3, SUB-SECT. 13.— A. 

•d. Agent — Holding out. ] — If a debtor 
gives money to another to pay to his, 
the debtor's, oroditor, but the third 
party falls to pay the same over, tho 
debtor is liable for the amount, unless 
the third party was the creditor’s 
agent. The onus Is on the debtor to 
prove either that there was an express 
agency, or to show, by the acts of the 
creditor, that those were sufficient 
to establish agency ^ holding out or 
estoppel. — C arr v. Itbt Sc I 
(19241 4 D. L. R. 735.— CAN. 

711 V. Right to receive 

deposit.] — ^An agent for sale has no 
implied authority as such to receive 
a deposit. — Peabsion v. Wilson (1917), 
Q. W. N, 49 ; 11 Q. J. P. 105.— AUS. 
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711 vl. .]— PlU.mado 

an offer to P., as agent for L., to pur- 
chase land of L. for 15,000, & with 
the offer paid $200 to 1). as a deposit. 
In an action for return of the $200, 
tho offer not having been accepted , 
the trial judge found that L. when 
approaclied by pltf. sent him to P. 
& told iilm to make an offer through 
D. ; that D. procured from pltf. a 
Avritten offer to purchase at $5,000, 
paying part only in cash, & that offer 
was refused by L. ; that D. obtained 
from pltf. a second offer to pay all 
cash, & this L. also refused : — Held : 
D. had authority to receive an offer, 
&, as the making of a deposit was a 
art of that offer, D. was not going 
eyond his authority in receiving it. — 
Silverman v. Legree (1919), 45 
O. L. R. 107 ; 47 D. L. R. 713 ; 15 
O. W. N. 278.— CAN. 

ge. Person obtaining possession of bill 
of lading — Intervention between shipper 
consignee.] — ^Mero possession of a 
bill of lading in the hands of a person 
who has mtepvened between the 
original shipper Sc the oonsimee Sc is 
in no way Identified with the trans- 
action except by possession of the 
document, does not ^ve him any 
authority to give a valid discharge of 
the money payable by the consignee. — 
istewart V. Richardson Sons Sc Co., 
Ltd.. 119201 8 W. W. R. 134; 63 
D. L, R. 625 ; 30 Man. L, R. 481.— 
CAN. 
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Add* Annotation : — ^Expld. Butwick v* Grant. 
[1924:J 2 K. B. 483. 

714. Add* Annotation : — Consd. Butwick v* Grant. 
[1924] 2 K* B. 483. 

714a. ,] — Authority to an agent to sell 

goods does not of necessity imply authority 
to receive payment of the price. — Butwick 

V. Grant, [1924] 2 K. B. 483 ; 93 L. J. K. B. 
972 ; 131 L. T. 476, 1>. C. 

718. Add* Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

738. Add* Annotation : — Refd. Bonham v. Hay- 
cock (1928), 138 L. T. 730. 

740. Add* Annotation : — Refd. Bonham v. May- 
cock (1028), 138 L. T. 736. 

741. Add* Annotation : — Refd. Bonham v* May- 
cock (1928), 138 L. T. 736. 

744, Add. Annotations : — Apld. Bradford v* Price 
(1923), 92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 

747. Add, Annotation : — Generally^ Mentd. Brad- 
ford V. Price (1923), 92 L. J. K* B. 871. 

747a. Authority to receive cash for goods — 

Notice to purchaser to draw cheques to seller’s 
order]. — Pltfs., who were coal factors, engaged 

W. to manage a branch business for them. 
W. was authorised to receive payment in 
cash for coal supplied by pltfs. to their 
customers. Pltfs. had notified their cus- 
tomers, including defts., that aU cheques 
must be made payable to pltfs.’ order, &> 
not to that of W. l)ofts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 
cheques were duly honoured on presentation. 
W. paid seven of defts.’ cheques into his own 
f)rivate account & embezzled the proceeds ; 
— HeM : as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
& defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 


standing that pltfs. had notified them that 
all cheques must be made payable bo 
pltfs.’ order.— Bradford & Sons v. Price 
Brothers (1923), 92 L. J. K. B. 871 ; 129 
L. T. 408 ; 39 T. I.. R.. 272. 

750. Add. Annotation : — Consd. Bradford v* Price 
(1923), 92 ].. J. K. B. 871. 

751. Add* Annotation : — Refd. Bradford v* Price 
(1923), 92 L. .7. K. B. 871. 

752. Add* Annotations : — As to (3) Refd. Robinson 
V* Marsh, [1921] 2 K. B. 040 ; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 

754. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1025), 41 T. L. R. 625. 

768. Add* Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J* K. B. 871. 

769. Add* Annotaiion : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

773, Add* Annotation : — As to {i) Refd. Bradford 
V* Price (1923), 92 L. J. K* B. 871. 

778. Add* Annotation: — As to (2) Refd. Bradford 
V* Price (1923), 92 L. J. IC. B. 871. 

781. Add. Annotations : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Butwick v. Grant, 
[1924] 2 K. B. 483. 

786. Add* Annoiatio}is Refd. Pettes v* Robert- 
son (1921), 37 T. L. R. 581. Mentd. Spencer 
V* Hemmerde (1922), 128 L. T. 33. 

798. Add. Annotations : —Consd. Cheshire v. 
Vaughan, [1920] 3 K. B. 240 ; Maskell 
Hill, [1921] 3 K. B. 157. Mentd. Cohen v* 
IRUl, [1922] 2 K. B. 87. 

807. Add. Annotation Mentd. Low ther v. Harris, 
[1927] 1 K. B. 393. 

809. Aymotalions : For ‘‘For full anus., see Land- 
lord & Tenant,” read “For full anus., see 
Sale of IjAnd.” 

Add. Annotation : — As to (3) Refd. Chilling- 
worth V. Ksche (1923), 92 I.. ,1. Ch. 461. 

810. Annotations : — For full anns., see S. C. No. 
1192, post. 


PART V. SECT, 3, SUB-SECT. 13.— B, j 

74e i. Agent.] — An agent uulhorlHed 
to receive money for Lie principal 
may not receive anything but money , , 
''lit, if he reet’ives a cheque on a hanh, 
& the amount of the clieqne is paid | 
to the agent before liih authonty is 
revoked, that is a good T>ayment to 
Ills prineipai. — Dkloky v. Guykti' 
(1920), 47 O. L. K. 137 ; 62 D. L. K. 
60(J : 17 0. VV. N. 471.— CAN. 

746 ii. .] — If one is authorised 

to sell anything for another, the 
presumption is that ho is to sell for 
cash, unless there is something to show 
to the contrary. — Watson v. Cadillac 
Motor Sales Co., Ltd., [1920] 3 
W. W. R. 107.— CAN. 

sf, Authority to collect debts — 

Cashing cheques received.] — A clerk 
employed in the business of the 
Canadian Govt, elevators, who.se 
express duties were to collect amounts 
due from grain dealers for frelglit 
charges, etc., & on presentation of 
hills of lading & payment of charges 
to hand out warehouse receipts, & 
deposit all money collected to the 
credit of the Receiver-General in a 
designated bank & at certain intervals 
to remit by draft to the bead oiRce 
of the business, & which charges were 
almost always paid to him by accepted 
cheque, although they might have 
been received in cash if so tendered : — 
Held : to have no authority to cash 
any cheques paid to him or any 
os^uaiblo authority justifying any 
bank giving him the cash for any sqoh 


cheque. — R. v. Royal Bank of 
Canada, [1920] 1 W. W. R. 108 , 
60 D. L. R. 293 ; 30 Man. L. R. 104.— 
CAN. 

PART V. SECT. 

804 i. Agent — Implied aiUhorUy from 
circumstances — Huwand atUhorised to 
purchase stock for wife.] — ^Th© fact that 
a husband was authorised to aist, & 
has anted, as his wife’s agent in th© 
puichase of stock through brokers docs 
not In itself Justify the brokers In 
assuming that he is her agent to direct 
a sale of it ; Sc even assuming that tlje 
rules of the stock exchange subject 
to which the order to purchase was 
placed confer on the husband authority 
to direct such sale, the brokers 
responsibility to the wife for the pro- 
ceeds of the sale is not dischargeu by 
payment to the husband unless 
show that ho hod authority, either 
express or implied, to receive 
the money. — ^A ikman e. BuimicK 
Brotukbs, [19231 4 D. L. ? 

W. W. R. 786; varying, [1^23] J 
D. L. II. 1166 ; 31 B. C. R. 478. — CAN 

gQ8 Break in market. 1 — 

lastructlons by an owner of wheat to 
his agent to “sell** without more 
means “ sell os soon as possible, unless 
there is something in the clrciimstancea 
or the custom of a particular trade 
known to both parties to j^vo the words 
a dlflferout meaning. Where Instruc- 
tions to sell, without stipulating any 
price, were given after the close of the 
market on May 

was justified in selling without further 
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lustnictions at the opening of the 
market on May 4, though the market, 
had broken by reawon of the Grain 
Exchange having withdrawn option 
trading & the poHsihillty of the Govt, 
fixing the price — Gearhart e. Quaker 
Oato Co., [19191 3 W. W. R. 888.— CAN. 

809 ila. .]— Deft. 

wired to S., a land agent : “ Bed-rock, 
£13,260 not, £400 down, stock Sc 
furniture at valuation.” S. replied, 
” Your wire says £100 down ; suppose 
you mean £4,000, wire us giving 
authority to soil if wo can get your net 
price.” Deft, then wired, ” Four 
thousand down. Bell If you can get, 
my net price.” S. replied, ” Have sold 
in accordance with your wire, freehold 
for £13,760, stock & furmlure at 
valuation, showing you £13,250 net, 
£4,000 to be paid down, balance to 
be arranged on mtge. by you. J’os- 
sosslon as soon as license granttuL not, 
later thauAug. 20, £600 deposd paid ” : 
— Held: 8. had no authonty to sch 
on the terms on which he did sell.- - 
Pringle v. McKay, [1922] isi Z L. U 
818.— N.Z. 

816 iU a. - .1- 

Gk ARM ART V. QUAKER ( >A TH Co. (1918), 
42 D. L. K. 791.— CAN. 

815 iUb. J- 

A land agent, whom pltf. had informed 
of his willingness to sell a property 
for £900, obtained an offer of .£82'i 
Sc telegraphed it to pltf., but through 
a mistake in transmission the message 
as delivered to pltf. mentioned £92.'> 
as the amount of offer. Pltf. tele 
graphed his acceptance without naming 
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822. Add. Annotation : — Generallyy Mentd. Low- [1920] 2 Ch. 674. Dlstd. Lewcock v, Bromley 

ther V. Harris, [1927] 1 K. B. 393. (1920), 127 L. T. 110. 

828. Add. Amwiations : — .4s /o (1) Dlstd. Common 836a. .] — Keen v. Mkah, No. 834b, a?i/r. 

wealth "lYust v. Akotey (1926), 94 L. .T. P. C. 836b. Authority alleged to be limited to 

107. Refd. Bradford v. Price (1923), 92 state price.] — Action for specific performance 

L. J. K. B. 871. Generallyy Refd. Jones v. of a contract alleged to have been entered 

Waring & Gillow, 1 1920] A. 0. 070. into by letters between pltfs. & H. & B., 


829. Add. Annotation : — Refd. Ix)wther v. Harris 
(1926), 43 T. L. R. 24. 

833. Add, Annotaliona : — Consd. Keen v. Mear, 
[1920] 2 Ch. 674. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

834. Add. Annotation : — As to (1) Consd. Keen v. 
Mear, [1920] 2 Ch. 674. 

834a. .] — A general authority to an 

agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special & express authority 
to sign. — Lewcock v. Bromley (1920), 127 
L. T. 116 ; 37 T. L. R. 48 ; 06 Sol. Jo. 75. 

834b. .] — The mere employment of an 

estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
.authority to make a binding contract & to 
sign an agreement. 

But the authority is limited to signing .an 
open contract & does not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal. — Keen 
V. Meau, [1920] 2 Vh. 574 ; 89 Ju J. Ch. 513 ; 
124 L. T. 19. 

836. Add. A'nrioiaiions : — Consd. Keen r. Mear, 


estate agents, whom pltfs. alleged w^ere agents 
for the first deft, for the sale to pltfs. of free- 
liold premises. The defence was that the 
agents had a limited authority to state a 
price only. Tlie premises had been offered 
for sale by auction by order of the intgees. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. it 
R. inclosed plan & auction particulars to 
pltfs. stating in their letter that their client 
would be ^villing to sell the freehold at £550. 
On Jan. 27, pltfs. offered £400. On the 
28th II. & R. submitted that offer to the first 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. & R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
“ we are now authorised to close with you if 
you will increase your offer to £450.” Pltfs., 
on Feb. 14, wrote to U. & R. referring to 
the letter of Feb. 10, & stating ” we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.” On 
Feb. 17, 11. &> R. wrote informing the first 
deft, that, as instructed by her husband, they 
had offered the proi)erty to pltfs. for £450, 
Ai. that pltfs. had agreed to buy. Tlie second 
deft, was prepared to purchase the property 
from the lutgeos. at a price more than £450 - 

Held. : the agents liad authority to conclude 


un amount. The oHor having been 
withdrawn, the agent agreed to soil 
the property to dcjft. for £825, & let 
him into possession. On the tender 
of the formal contract to pltf. for 
exocntion a montli later ho learned 
about tho mistake in the telegram for 
the first time ik refused to complete : — 
Held : the specific authority originally 
given to the agent did not authorise 
the sale of pltf.’s property for less than 
£900, ik no land agent as such is held 
out as having a general authority on 
behalf of his client to sell on any terms 
or at any price. — Suortai. v. 
Buchanan, [1920] N. Z. L. R. 103.— 
N.Z. 

815 V. .]— Pltfs., an 

incorporated co., owning lots of laud, 
appointed C. their general manager to 
supervise the sale of the lots. In 
the agreement between pltfs. & C. it 
was provided that he had no authority 
to make any representation as to 
pltfs * properties other than those con- 
tained in their printed matter, &; that 
he should have authority to accept 
offers for the purchase of lots according 
to pltfs.* price-list. Pltfs. employed 
G. to sell their lots. Q,, in Mar. 1914, 
telephoned to deft, from pltfs.* office 
& induced deft, to buy two of the lots, 
upon the express agreement that 
pltfs. would resell the lots not later 
than Aug. 1914, at a profit of flOO on 
each lot ; G. informed deft, that he 
was authorised by C. to make this 
arrangement. C. was present when 
G. was telephoning. & heard what G. 
said ; C. told G. that he should not 
have said that pltfs. would resell 
the lots ; but, according to the testi- 
mony of G., C. himself was not called 
as a witness, C. ratified the repre- 
sentation made in his name & ostensibly 
by his authority ; — Held : C., as 

general manager, had ostensible autho- 


rity to make or ratify the collateral 
agreement, & any secret restriction of 
his authority would not affect deft.. 
Mho relied upon his being the general 
manager. — Canadian General Se- 
ciTRiTiES Co., Ltd. v. George (1918), 
4 2 O. L. R. 600 ; 13 O. W. N 355 ; 14 
O. W. N. 71 ; 43 D. L. R. 20.— CAN. 

817 ii. Implied authority .] — 

A broker who had pui'chased corn on 
margin for a customer : — Held : justi- 
fied m soiling on the customer falling 
to forward margin money when a 
slump occurred in tho market-price, 
a general condition of the broker 
transacting such business being tiiat he 
reserved the right to close transactions 
without further notice when margins 
were unsatisfactory, which condition 
the ct. Inferred must have been knoM n 
to the customer who had been for some 
time a “ room trader ’* & dealer on a 
larger scale In tho broker’s olllco. — 
Malookv. Bickell, [1920] 1 W W. R 
407 ; 50 D. L. R. 690 ; 17 U. W. N. 
294 ; 50 S. C. R. 429.— CAN. 

817 iii. Authority to find pur* 

chaser.] — On Jan. 20, 1920, deft, 

handed to his brokers a letter in these 
terms : “ 1 authorise you to procure 
a buyer of tho above premises for 
Rs. 45,000 & on your sending same, 
1 shall pay you as remuneration at 
I per cent, on the purchase-money. 
The same will be paid at the regis- 
tration of tho conveyance, otherwise 
not.** The offer contained in tho 
letter was accepted by pltf. & there- 
upon the fact of such acceptance was 
communicated on the same day to 
deft.: — Held: the offer contained In 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of tho premises & It was In 
no sense an authority to the brokers 
to sell deft.'s property or an offer on 
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the part of the vendor to sell the 
premises to whoever might be brought 
in touch with the vendor by the 
brokers. — Purna Chandra Du^rr v. 
iNDRA Chandra Roy (1921), I. L. R. 
49 Calc. 389.— IND. 

821 i. Oencrnl authority — Sale 

in oum name.] — Held : position of 
pltfs. being that of brokers, in selling 
ill their own name they acted beyond 
the scope of their authority. — Pater- 
son V. MuCallum, [1921] N. Z. L. U. 
809. —N.Z. 

833xiiia. Infractions to pro- 

cure purchaser at specified sum.] — In 
nogotiations for the sale of property 
a notification by a principal to his 
agent that ho will accept a pur- 
chaser at a specified sum will not 
authorise the agent to conclude a 
contract. — Carney v. Fair (1920), 
5ft 1. L. T. til.— IR. 

sk. Solicitor — A uthority to receive 
tenders — Tenders to he sent either to agent 
or principal.] — Exors. gave instructions 
to solrs. to advertise for tenders for a 
property & they told the solrs. to 
insert in tho advertisement a notice to 
tho effect that tenders might be sent 
either to the solrs. or to either of the 
exor<* : this latter the solrs. did not do. 
A tender was received by the solrs. & 
forwarded by them to the exors & they 
wrote acknowledging tho receipt there- 
of. Some day? later the tenant of the 
property forwarded a tender to one of 
the exors., who did not communicate 
with his eo-exor. or the solrs. about it. 
The solrs., having heard no more from 
til* exors. entered into a contract to 
sell tho property to the person who 
made the first tender : — Held : the 
solrs. had no authority to give notice 
to tho person making tho first offer 
that his tender was accepted. — Deans 
V. Obr (1922). 63 D, h. U. 720.— CAN. 
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the contract, & pltfs. were entitled to judg- 
ment for specific performance of it. — Allen 
& Co., Ltd. v, Whiteman (1920), 89 L. J, Oh. 
534 ; 123 L. T. 773 ; 64 Sol. Jo. 727. 

837. Add. Annotalion : — Refd. Banque Beige Pour 
L’Etranger v. Hambrouck (1920), 37 T. L. R. 
76. 

845a. Authority to discount bill.] — If an ■ 

agent employed by the indorsees of a bill to 
get it discounted warrant it to be a good one, 
his employers are bound by his act, & are 
liable to refund if the bill be afterwards dis- 
honoured by the acceptor. — Penn v. IIar- 
lUSON (1791), 4 Term Rep. 177 ; 100 B. R. 
959. 

Annolaiions : — Befd. Fyaell v. Clark (179G), 1 Esp. 447 J 
Lyon V, Mells (1804 1 Suilth, K. B. 478 : lie Aoramau. 
Kx p. Busholl (1844), 8 Mout. D. & Do G. 615 ; Royai 
Albert Hall Corpn. v. Wincholsca (1891), 7 T. L. Li. 3C2. 


850. Add. AnnolcUion : — Refd. Collins v. Hopkins, 
LI 923] 2 K. B. 617. 

860. Add. Annotalion : — Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

872. Add. Citations :—ajfd., [1918] A. C.'626 ; 87 
L. J. K. B. 1158 ; 119 L. T. 446 ; 34 T. L. B. 
518 ; 62 Sol. Jo. 665, H. L. 

Add. Annotation : — Mentd. Calmenson v. 
Merchants' Warehousing Co. (1920), 125 
L. T. 129 ; Dey v. Mayo, [1920] 2 K. B. 346 ; 
Everett v. Griffiths, [1921] 1 A. 0. 631. 
Hearn v. Southern Ry. (1925), 41 T. L. R. 
305. 

883a. Salesman — Authority to cancel sale.] — 

TjECKENBY V. WOLMAN, No. 308a, ante. 

897. For “ For full anns., see Estoppel," read 
“ For full anns., see Deeds, Vol. XVII., 
p. 216, No. 285." 


Part VI.— Delegation. 


906. Add. Annotations : — Apld. Tarn v Scanlan, 
Neilseu, Andersen v. Collins, Muller (London) 
V. Letheni, Muller v. 1. R. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager?;. Blatspiel, Stamj) 
^ Heacock, [1924] 1 K. B. 506. 

922. Add. Aimotaiions Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (Tx)ndon) 
p. Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 
A Heacock, [1924] 1 K. B. 500. 

926. Add. Atmolationt, : - Refd. Prager p. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 506; Tarn 
r. Scanlan, Neilsen, Andersen v. Collins, 
Muller (Tendon) v. Letliern, Muller v. J. R. 
Comrs. (1927), Id T. L. R. 53. 

941. Add. Annotations : -As to {{) Refd. Prager 
Blatsinel, Stamp & Heacock, [1924] 1 Jv. B- 
560. Generally. Mentd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

942. Add. Annotation : Held. Prager v. Blatspiel, 
Stamp & Heacock, [1924J 1 K. B. 500. 


944. Add. Annotations: Refd. Prap.er v. Blatspiel, 
Stamp V. Heacock, [1924] J K. B. 566; Tarn 
V. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Jjothem, Muller v. I. R. 
C^omrs. (1927), 44 T, L. R. 53. 

955. Add. Annotalion : — OeneraUy, Refd. Muller 
(London) v. Lethem, Same v. I. R. Comrs., 
[1927] 1 K. B. 780. 

966. Add. Annotation : — Consd. Howard Houldcr 
V. Manx Isles S.S. Co., [1923 J 1 K. B. 110. 

975. Add. Annotalion : — Consd. Belvedere Fish 
Guano Co. v. Rainham Chemical Wox‘ks, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 

980 a. .] — National Employers’ 

Mutual General Insurance Ahsocn., Ltd. 

Elpuinstone, ri929J W. N. 135. 

981a. Failure to give proper Instructions to 

sub-agent,] — Seller v. Work (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 


PART V. SECT. 3, SUB-SECT. 16. 

a. Tranriposo hues 5 & 6 of this 
pamgrapli. 


PART V. SECT. 3, SUB-SECT. 17. 

si. Agent forbidding purvkvusrr to use 
machinery only jmrtly paid for — Aid ho- 
rity as such.] — Whore a letter, aeiit to 
a buyer of a farm machine uiuler a 
conditional sale contract betoro lie 
is in default, forbidding him, under a 
tlircat of serious ijoiLsenuonco*^, to us’o 
the machmo, is w^ritten by an atfcnt 

tbo seller, with authority to sell A: 
fjollect the purchase -money & make 
•^ottlemonts therefor, as au assertion 
of a right which is to continue until 
the buyer makes a settlement, it will 
bo held to bo written within the ap- 
parent scope of such a>grent’s authority. 
— Rorhirt Bell Engine & Thresher 
C o. i;. Farquh ARSON, [1918] 1 W. W. 'H. 
924 ; 11 Sask L. R. 81 ; 39 D. L. U, 625. 
—CAN. 


am. Heal estate agent — Authority U. 
deserve property.] — ^A real estate agent 
employed to find a purchaser has 
implied authority to describe to ar 
intending: purchaser the propertj 
offered for sale & to state any facts oi 
circmiistancos which may affect itf 
value. — Hugo «. Low (Sask.), [1928; 
4 D. L. U. 315 ; [19281 2 W. W. li. 


710.— CAN. 

sn. Manager of farm —Author Ug to 
engage labour —d: sell produce .] — A 
manager of a farm or estate may 
enpruigo labour to do the necessary 
work thoreoii, or ho may sell the pro- 
duce, & then the owner will be bomid 
by the representations made by the 
manager as to such produce. — R avenic 
Plantations, Ltd. e. Kstatis Abrky, 
{19281 App. D. 143. -^S. AF. 

PART VI. SECT. 1. 

906 iii. Mother managing 

daughter's property.] — \Vhrre a person 
employs anotJicr relying upon his 
pocul lar apti tude for the work cntrustiHl 
to liim, it is not competent for that 
person lo doloKato the trust to another. 

Where the authority which a mother 
had to manage her daughter’s property 
involved a certain trust or discretion 
for tho exercise of which she was 
fcoJected : — Held : she could not dele- 
gate that trust & appoint her husband 
to perform the duties of her agency. — 
Robinson v. Long, [1923] 3 D. L. R. 
918.— <3AN. 

906 iv. Manager of property .] — 

A lease is invalid if it is granted by a 
person as attorney for one who is a 
manager of the property loosed. Sc 
who (Eld not negotiate or consider tho 
lease or know of it until after Its execu- 
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tion. — Bonnerjt v. 8iTANAin Dab 
( 1921), 49 L. R. Iml. App. 46 ; X. L. R. 
49 Calc 325.— IND. 

PART VI. SECT. 3, SUB-SECT. 1. 

943 iii. . 1 — If an agent for 

‘•ale of grain to whom the goods are 
coiiRiguod or delivered, consigns the 
same to a sub-agent for sale, & the 
bill of lading & such other documents Sc 
circumstances as there arc support 
tho inference of tho agent’s right to 
deal with tho goods, then in tho absence 
of anything showing a contrary inton • 
1 lou the sub-agent has only to account 
ID respect of tho proceeds to the first 
agent Sc not to tho original principal. 
— EIinchclifpe V. Baird Sc BoiTEitKi.L, 
[1920] 3 W. W. R. 159 ; 53 D. L. R. 
451 ; 30 Man. L. R. 520.— CAN. 


PART VI. SECT. 3, SUB-SECT. 2. 

964 V. Contract vnth sub- 

agent approved by principal .] — Where a 
CO. had engaged an agent to sell its 
sliares, had intended Tilm to employ 
sub-agents. Sc had approved of the 
contract made by the agent on Its 
behalf with a sub-agent : — Held : the 
CO. was liable to the sub-agent for 
com mission due under his contract.- — 
Bergman v. Canadian Farm Imp. Co., 
[19241 1 D. L. R. 350.— CAN. 
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Part VII. — Ratification. 


987. Add. Annotation : — Consd. Re Becket, PumeU 1033a. Alter issue of notice to abate — Before 


V. Paine, [1918] 2 Ch. 72. 

989a. .] — Reaps.’ manager, without 

their authority & fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by reaps, upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to bearer, & crossed , 
“ not negotiable.” These drafts the managcii* i 
paid to an account which he had with applts., | 
& they collected the amounts. Reaps, sued I 
applts. for damages for conversion of the I 
drafts : — Held : the action failed, since reaps. ; 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to I 
sue, without also ratifying liis subsequent 1 
dealing with the diafts, the form of which j 
made collection tJirough a bank necessary. — | 
Union Bank of Australia v. McClintock, 1 
[1922] 1 A. 0. 240 ; 91 L. J. P. C. 108 ; 126 
L. T. 688, P. C. ! 

Annotation : — ^Refd. Australian Bank of Oommorce v. Percl, 
il926] A. O. 737. 

Compare No. 338a, ayiie. 

996. Add. Annotation : — Refd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

998. Add. Annotation : — ^Refd. Lake n. Simmons 
(1926), 96 L. J. K. B. 686. 

1002. Add. Annotations : — Mentd. McMillan v. 
Canadian Northern Ry., [1923] A. 0. 120; 
Walpole V. Canadian Northern Ry., [1923] 
A. C. 113. 

1005. Add. Annotation : — Refd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1009. Add. Annotations : — Refd. Drughorn v. 
Rederiaktiebolaget Trans- Atlantic, [1919] 
A. C. 203 ; The Joannis Vatis (1921), 91 
L. J. P. 182 ; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank, [1924] 1 K. B. 
776 ; Robinson v. Midland Bank (1926), 41 
T. L. R. 402. 

1022. Add. Annotation : — Consd. Reynolds v. 

Atherton (1921), 126 L. T. 690. 

1026. Add. Annotation : — Refd. Reynolds v. Ather- 
ton (1921), 126 li. T. 690. 

1027. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. WUdman, [1921] 1 
gh. 669. 

1028. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 659. 

1029. Add. Annoiaiion : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 669. 

1033. Add. Annotation : — Refd. Bowyer, Philpott 
& Payne v. Mather, [1919] 1 K. B. 419. 


institution of proceeding^ — B^ a bye-law 
of the city council of W., which was the 
sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the coimcil. The council of W. held no 
meeting between July 26, 1917, & Oct. 18, 
1917 — the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917, On 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf* 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on July 
26, 1917. About the middle of Sept. 1917, 
the medical officer of health, being satisfied 
that a nuisance existed upon certain 
premises in the district of the council & 
city of W., caused a written notice of the fact 
of its existence to bo served on the owner 
of the premises under Public Health London 
Act, 1891 (c. 70), s. 3. As the nuisance was 
not abated, the matter was repoilied by ihe 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was urgent, & acting imdor 
the authority conferred upon him by the 
resolution of the public health committee, 
which had been confirmed by the councD, 
as before stated, directed that a notice should 
bo served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 26, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct. 9, 1917, approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 
the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 6, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same^was made 
without jurisdiction, the notice of Sept. 26, 
1917, not having been given by the authority 


PART Vll. SECT. 3. 

1006 V a. .] — A contract 

made on behalf of a person, but with- 
out his authority, by a person who does 
not profess to be acting for a principal 
cannot be ratified. — H eimer v. Hosbm, 
11918) 1 W. W. R. 426.~-^AN. 

1006 vb. .] — Apereondoea 

not become a principal by auv aet of 
so-called ratification, nnless at the time 
of the contract the so-called agent was 
not acting for himself but was inteadingr 
to bind an ascertainable principal; 
even if it is Intended that some un- 


named principal shall benefit, if the 
so -called agent purports to be acting 
for himself Sc not for another, the 
rule applies. — ^MoOallum v. Cohos 
(1918), 44 O. L. R. 497 ; 46 D. L. R. 
733 ; 16 O. W. N. 262.— CAN. 

1006 V 0. .]— Pltf. & F. 

were customers of defts.’ bank &; F. 
was, unknown to pltf., largely indebted 
to the bank. K., a branch manager, 
drew up a promiaaory note for 12,600 
which was signed by F. Sc made pay- 
able to the order of pltf. on demand. 
Pltf. was induced to advance the 
12,500 before the undertaking by K., 
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written on the note, “ this note will 
be paid when demanded,'* but K. did 
not sign this statement as branch 
manager. The bank reoeived the 
money bv pltf.'s cheque payable to 
order of F. Indorsed by him, which 
sum was then used to Uqiiidate F.'s 
debt to the bank.- Pltf. claimed that 
deft, bank had ratified the acts of K. 
Sc were liable ; — Held : it was not the 
intention of K. aa shown bv the evi* 
denoe to act as agent of defts. In the 
transaotiona. — Brabsbth e. Rotal 
Bank of Canada (1922), 67 D. L. R. 
740.— CAN. 
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or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), 8. 4 (\) i^Held : as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law in pursuance of the resolution of the 
committee subsequently ratified by the 
councU, was reported to & approved ^ 
ratified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 26, 
1917, & the magistrate had jurisdiction to 
make the order of Dec. 6, 1917. — R. v. 
Chapman, Ex p. Aulidgb, [1918] 2 K. B. 
298 ; 87 L. J. K. B. 11 42 ; 119 L. T. 69 ; 
82 J. P. 229 ; 16 L. O. R. 626, D. C. 

Annotation: — Refd. Bowyer, PhJlpott & Payne r. Mather, 
[19191 1 K. B. 419. 

1040. Add. Annotations : — Refd. Prager v. Blat- 
spiel. Stamp & Heacock, [1924] 1 K. B. 566 ; 
Tarn v. Scanlan, Neilsen, Andersen v. CoUins, 
Muller (London) v. Lethem, Muller v. I. R. 
Oomrs. (1927), 44 T. L. R. 63. 

1079. Add. Annotation: — Aa to (1) Refd. Be 
Bebington’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 669. 

1080. Add. Annotation : — ^Mentd. Re Witham, 
Ohadburn t;. Winfield, [1922] 2 Ch. 413. 


1098. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1102. Add. Annotations : — Consd. Be Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249. 
Menfd. Huddersfield Pine Worsteds v. Todd 
(1926), 42 T. L. R. 62. 

1104a. .] — If goods in the city of Lf)ndon 

are sold by a broker, to be paid by a bill of 
excliange, the vendor has a right, within a 
reasonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the contract. But the vendor must intimate 
liis dissent as soon as he has had an opportunif y 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this purpose. — Hodgson v. Davies (1810), 2 
Camp. 630 ; 170 E. B. 1241, N. P. 

Annotations : — Refd. Maxwell v. Doare (18.')4), 23 L. T. O. S. 

1 ; Humfi*ey v. Dale (1857), 7 E. & B. 266. Mentd. 

Tnioraan v. Loder (1840), 11 Ad. & El. 589 ; Scott v. 

Barclays Bank, [1923] 2 K. B. 1. 

I 1105. Add. Annotation : ~ -Reid. The Yuri Mani, 
The Woron, [1927] A. C. 906. 

1109. Add. Annotation : — As o (2) Refd. Koenigs- 
blatt V. Sweet, [1923] 2 Ch. 314 

1128. Add, Annotation : — Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1129. Add. Annotation : — Refd. Robinson v. Mid- 
land Bank (1926), 41 T. L. R. 402. 

1131. Add. Annotation : — Mentd. Mason v. Lack 
(1929), 140 L. T. (590. 


PART VII. SECT. 6. 

1037 vd. .] — In order that a 

peraon may be deemed to have ratified 
an act done without his authority, it is 
necessary that at the time of the 
ratification ho should have full know- 
lod^ro of all the material circumstances 
in which the act was done, unless he 
intends to ratify the act & take the 
risk whatever the circimistances may 
have been. — Wheelekv. Hiset (1918), 
42 O. L. R. 664 ; 14 O. W. N. 160 : 43 
D. L. R. 92.— <JAN. 

1037 viii. .] — The a«ent of delta 

hired pltfs., but exceeded his authority 
in regard to the terras of hire : — Ildd : 
defts. were not estopped, by accepting 
pltfs.* services, from disputing pltfs.* 
claim for wages, defts. having repudi- 
ated the agent's authority as soon as 
the terms of the contract were brought 
to their attention. — Rot v. St. John 
Lumbeb Co., Fisher e. St. John 
Lumber Co. (1919), 46 N. B. R. 120. — 
CAN. 


1037 ix. .] — The burden of prov- 
ing ratifioatlon rests on the person 
alleging it, who must prove full 
knowledge of the facts.— ^T hompson 
V. Lynne. [1921] 2 W. W. R. 635 ; 
66i) L.R. 729 ; 14 Saak. L. R. 282.— 
GAN. 


PART Vll. SECT. 6, SUB-SECT. 1. 


1044 vii. .] — In considering 

whether a person is bound by the acts 
of an ostensible agent which are alleged 
to have been ratified, the distinction 
is to be observed between a ratifica- 
tion to be implied from conduct 
showing an intention to ratify & an 
estopp^ to deny ratification, the case, 
that is. where, without a conscious 
intention to ratify, the so-called 
prinoipal is estopped from denying 
that his conduct must be treated as a 


ratifioatlon. — M cKat e. Tudhope 
Anbbrson Co., Ltd., [1918] 3 W. W. R. 
994 ; 44 D. L. R. 100 ; 14 Alta. L. R. 
131.— CAN. 

1044 viii. .] — Ratification by a 

prinoipal of the acts of an alleged agent 
must bo evidenced either by clear 


adoptive acts or by acquiescence 
equivalent thereto. Sc the act or acts 
of adoption or acquiescence must be 
accompanied by full knowledge of all 
the essential facts. — Thompson v. 
Lynne, [1921] 2 W. W. R. 636 ; 66 
D. L. R. 729 ; 14 Sask. L. R. 282.— CAN. 

1044 ix. .] — If an agent executes 

on behalf of a former principal a con- 
tract for the sale of land, although his 
authority to execute such contracts 
has terminated, then if the purchaser 
seeks to hold the principal liable there- 
under he must show that the principal 
has placed himself by some act or 
omission of his own in a position which 
compels him to accept the contract 6c 
carry out its terms ; & this is not 
shown where there does not appear 
to have been any holding out of such 
agent by the principal either to the 
purchaser directly or by clroum - 
stances of publicity which reached him 
Sc upon whloh he acted. — Z bbebehky 
V. Powell, [1921] 3 W. W. R. 628.— 
CAN. 

1044 X. .] — ^Abbott v. MoDou- 

GALL & CJowans (Man.), [19281 1 
D. L. R. 296 ; 119271 3 W. W. R. 816.— 
CAN. 

PART VII. SECT. 6, SUB-SECT. 2. 

1086 i. Purchase — Acceptance of 
goods bought.} — ^Where an agent, autho- 
rised to buy goods of a certain kind, 
buys goods of a different kind, if the 
prinoipal for whom they are bought, 
though repudiating the contract Sc 
returning most of the goods, keeps 

E art of them, he thereby does an act 
i relation to the goods which is 
mconsistont with the ownership of the 
seller. Sc so accepts them. Sc in so doing 
ratifies the purchase. — Bontbx Im- 
porting Co. V. Panar (1922), 63 
D. L. R. 200 ; 11922] 1 W. W. R. 128. 
—CAN. 

1100 iv. Paid by cheque 

of unauthorised agent.} — 8. took part In 
the negotiations for the sale of an engine 
by applt. to resp., but was notapplt.*s 
agent either to efieot the sale or to 
oolleot the purchase-money. After 
the sale resp. paid the money to S., 
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thinking that he was applt. 's agent. 
Sc a few days later S. told applt. that 
ho had reoeired the money but could 
not pay It over then, & ollered to pay 
interest on it, to which applt. ogroed. 
After several applications from applt. 
S. handed him a oheqiie for the balance 
shown to be due in un accompanying 
statement, in which S. debited himsulf 
with interest & took credit for coin- 
mlssiou. Applt. accepted the cheque 
Sc paid R into his account, but it wa.s 
dishonoured Sc ho then sued resp. for 
the purchase -money : — Held : applt. *0 
aeoeptance of the cheque was a clear 
adoptive act evidencing his ratification 
of S.*s unauthoiisod act in receiving 
the money . —Mo Ew'an v. Johnstone, 
[1918] N. 7. L 1* 49 — N.Z. 

so. Demand for payment over 

of deposit.} — Where an agent had no 
authority to sell on the terms on which 
he did sell : — Held : a letter of the 
principal, demanding payment of the 
money received by the agent as a 
deposit, did not ratify the action of 
the agent in soiling. — Pringle v. 
M*Eay. [1922J N. Z. L. R. 818.— N.Z. 

1104111 a. .]— Where a 

rrinclpal, knowing the full circum- 
stcmces of the signing of an agree- 
ment for sale & purchase of land by an 
agent on his behalf, does not notify 
the purchaser of his repudiation for 
nearly three years he is estopped by 
his acts & conduct from objecting to 
the agreement. — W est v, Dillioan, 
[10211 N 7, L.R. 617— N.Z. 

PART VII. SECT. 6. SUB-SECT. 3. 

1127 i. On person alleging ratifica- 
tion.] — The burden of proving ratifica- 
tion rests on the person alleging it, 
who must prove full knowledge of the 
facts, — Thompson v. Lynne, [1921) 
2 W. W, R. 635 : 56 D. L. R. 729 ; 
14 Sask. L, R. 282.— CAN. 

PART VII. SECT. 7, SUB-SECT. 1. 

1132111. .] — Au act done by a 

person on behalf of another person, 
but without that other person's autho- 
rity or knowledge, & subsequently 
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1137. Add, Annotation : — Generally, Mentd. Hart- 
ley V, Hymans, [1920] 3 K, B. 475. 

1138. Add, Annotation : — As to (2) Reid. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. 

1153. Add, Annotation : — Reid. Koenigsblatt v. 
Sweet, [1923J 2 Oh. 314. 


1160. Add» Annotaiiom : — As to (1) Reid. The 
Joannis Vatia (1921), 91 L. J. P. 182. 
Generally, Mentd. Sutters v, Briggs, [1922] 1 
A. C. 1. 

1168. Add, Annotation : — ^Mentd. Goldrei, Foucard 
V, Sinclair & the Russian Chamber of Com- 
merce in London (1917), 87 L. J. K. B. 
261. 


Part VIII. — Relations between Principal and Agent 


1176. Add, Annotation : — Reid. Cheshire v, 1248a. 

Vaughan, [1920] 3 K. B. 240. 


1176. Add, Annotations : — Reid. Cheshire v, 

Vaughan, [1920] 3 K. B. 240 ; MaskeU v. 
Hill, [1923] 3 K. B, 157. Mentd. Rawlings 
V, General Trading Co., [1921] 1 K. B. 635. 
1186. Add, Annotation : — Generally, Mentd. Brad- 
ford V. Price (1923), 92 L. J. K. B. 871. 

1196. Add, Annotation : — Refd. Re City Equitable 
Fire Insce.. [1025] Oh. 407. 

1206. Add, Annotations : — Consd. Gould v, S. E. 
& C. Ry., [1920] 2 K. B. 186. Apld. Finn v, 
Shelton Iron, Steel & Coal Co. (1924), 131 
L. T. 213; Westminster Bank v. Hilton 
(3920), 136 L. T. 315. Refd. Weigall v, Run- 
ciman (1916), 85 L. J. K. B. 1187; Weiss, 
Biheller & Brooks v. Farmer, [1923] 1 K. B. 
226. Mentd. Manbre Saccharine Co. v. Com 
1‘roducts Co., [1919] 1 K. B. 198 ; Johnson 
V. Taylor, [1920] A. C. 144 ; Wilson, Holgatc 
V, Belgian Grain & Produce Co., [1920] 2 
Iv. B. 1 ; Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443; Sassoon v. 
International Banking Corpn., [1927] A. O. 
713. 

1208. Add, Citation : — 13 Asp. M. L. C. 403. 

1208a. .] — Vale (J.) & Co. v. Van 

Oppen & Co., Ltd. (1921), 37 T. L. R. 367. 
1211. Add, Annotations : — Apld. Weigall v, Runci- 
man (1916), 13 Asp. M. L. C. 463. Refd. 
Finn v. Shelton Iron, Steel & Coal Co. 
(1921), 131 L. T. 213. Mentd. Spencer v, Ash- 
worth, Partington (1925), 94 L. J. K. B. 447. 


Extent of liability.] — ^Pltf. employed 
deft., a chartered accountant, to investigate 
the affairs of a co. in which he was interested. 
In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
officials of the co. -Deft, handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it, 
& communicated its contents to the two 
persons defamed, each of whom sued pltf. 
for hbel & obtained judgment against him 
for damages & costs. Pltf. then sought to 
recover fmm deft, the amount which he had 
paid for damages & costs in the libel actions 
as damages for breach of an implied duty to 
keep secret the letter of instructions : — 
Held : pltf.’s liability for damages in the 
libel actions did not result from deft.’s 
breach of duty, & deft, was liable for 
nominal damages only. — Wbld-Blundell v, 
Stephens, [1920] A. C. 056 ; 89 L. J. K. B. 
705 ; 123 L. T. 593 ; 36 T. L. R. 640 ; 64 
Sol. Jo. 529, H. L. 

Annotations: — Consd. Re PolomiB & Fumcss Withy, [1921] 
3 K, B. 660 ; A. & B. Taxis v. Secretaiy of Statu for Air, 
11922] 2 K. B. 328 ; Harnett v. Bond, [1924] 2 K. B. 617. 
Refd. Proops V, Chaplin (1920), 37 T. L. 11. 112 ; ElUott 
Steam Tug Co. v. Shipping Controller, [1922] 1 K. B. 
127 ; The San Onofro, [1922] P. 243 : Adelaide S.S. Co. 
V, 11., [1923] 1 K. B. 69 ; Toumier v. National Provincial 
Sc U^on Bank of England, [1924] 1 K. B. 461 ; Ham- 
brook V. Stokes, [1026] 1 K. B. 141 ; Britannia Hyrionic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 83; Single- 
ton Abbey (Owners) v, I’aludiua (Owners), The Paludina 
(1926), 06 L. J. P. 135. 

1243b. .] — ^Accountants, employed to 

prepare balance-sheets from the books of a 


ratified by that other creates the 
relatlonsliip of principal & agent 
between the parties in respect of that 
act. — Gkeat Wkst Faiwis, Ltd. v , 
Hansbichqer, [1924] 1 D. L. R. 185.— 
GAN. 

PART VJI. SECT. 7, SUB-SECT. 2. 

Bt. Trading goods — Agent for sale .] — 
If an agent lor sale of goods trades 
thorn for other goods & tho princi- 
pal ratifies tho transaction, the goods 
rocolvod in oxcliauge become tho 
principal's property. — R kx Grocery 
V. Higgs & Keen, [1925] 3 D. L. R. 
565 ; [1925] 2 W. W. R. 402 ; 19 

Sask. L. R. 492.— CAN. 

PARTVin.SECT. 2,SUB-SKCT.l.— A. 

1184 V. Goods not in 

accordance with order, ] — Delta, gave to 
pltf. a wTitton order to ship from 
England on account of defts. one 
thousand two -gall on & two hundred 
& fifty three-gallon stone wai-e jars. 
Pltf. ordered jars from a manu- 
facturer in England to be shipped in 
perforiuauop of this order. Two lots 
were shipped & dolivored to defts. who 
paid for them. Delivery of the last 


lot, which comprised thirty -nine three- 
gallon Sc three hundred Sc forty -two 
two -gallon jars, was refused bv defts. 
on the ground that there were twenty - 
three more of the three -gallon jars 
Sc twenty -five less of the two -gallon 
jars than had been ordered. Sc also that 
the mouths of a largo number of the 
jars were not of the specified size ; — 
held : pltf. was under a duty to 
purchase goods tor defts. of the 
description ordered, & his failure to do 
so amounted to a breach of duty. — 
Bulters V, Roope, [1922] N. Z. L. R. 
649.— N.Z. 

1188 ii. .3— Wheat held 

by defts. for pltfs. was on pltfs. ’ order 
shipped by defts. from M. to A. 
Pltfs. telegraphed instructing defts. 
to sell at onoe. Defts. wrote saying 
that until the cars arrived at A. they 
wore unable to sell. They at onoe, 
however, tried to sell Sc after ten days 
did so ; — Held : they were J notified 
in selling at the price then obtainable 
Sc without receiving further instruc- 
tions. — .I acicbos V, Saskatchewan 
C o-(ipwRATivK Elevator Co., Ltd., 
{IfllfiJ.S W. W. R 672.— CAN. 
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PART Vlll. SECT. 2, SUB-SECT. 2.— 
A. (a). 

1214 iv. Negligent misrepre- 

sentaticni.] — An agent who in breewjh 
of his duty to his principal Induces 
him by negligent misrepresentation to 
enter into a contract is liable to make 
good to his principal the loss arising 
therefrom. 

In such a case the principal may 
recover either In tort or in contract, 
& it is no answer to his claim that he 
is also entitled to recover from the 
other party to the contract induced 
by his agent. — Young v, Tas.sell, 
[1918] N. Z. L. R. 924.— N.Z. 

1214 V. .] — The duty of a paid 

agent to his principal is to exorcise 
caro, skill, Sc honesty. Sc if he takes on 
himself to convey information which 
he considers it material that his 
principal should know. Sc which he 
recommends Sc intends his principal 
to adopt, it is his duty to use reason- 
able care Sc skill in ensuring the 
aoouraoy of that information. — Brown 
V. Thornes, [1920] N. Z. L. H. 306. — 
N.Z. 
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firm, stated the amount of ** cash at the 
bank ** as it appeared in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the boolss 
had been checked by reference to the pass- 
book : — Held: (1) the accountants were 
negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
proper steps had been taken as to the pass- 
book. — Fox & Son v, Morrish, Grant & 
Co. (1918), 35 T. L. R. 126 ; 63 Sol. Jo. 193. 

1250. Add. Annotation : — Apld. Ec City Equitable 
Fire Insce, [1926] Ch. 407. 

1251. Add. Annotation : — Apld. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

After this case add See, generally. Com- 
panies, Vol. IX., pp. 553 et seq” 

1263a. .] — Agents employed to sell land are 


generally employed to obtain the best pur- 
chase price reasonably obtainable. Their 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, &; they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged. — 
Keppel V. Wheeler, [1927] 1 K. B. 577 ; 96 
L. J. K. B. 433 ; 136 L. T. 203, C. A. 

1265. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

1267. Add. Annotations : — Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 620 ; Everett v. 
Griffiths, [1920] 3 K. B. 163. 

1269. Add. Annotation^ : — Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626 ; Goldman v. 
Hill, [1919] 1 K. B. 443 ; The Empress 
(1922), 92 L. J. P. 42 ; Pratt v. Patrick, 
[1924] 1 K. B. 488. Mentd. Ellis* Trustee 
V. Dixon- Johnson, [1924] 2 Ch. 451. 


PART VIII. SECT. 2. SUB-SECT. 2. — 
B. (b). 

1245 iv. .] — A law-agont. 

to whf)tn a client entrusted money for 
Investment on heritable security to 
yield 5 per cent., invested £1,000 of the 
amount in 1903 on a heritable bond 
which bore to bo secured over tenement 
property, & £200 on a postponed bond 
over other subjects. Those properties 
both belonged to another client of th<» 
agent’s Arm, who. In 1905, died 
insolvent, & hoavUv indebted to tlie 
firm. He had grranted an ex facie 
absolute disposition of the tenement 
property in favour of the firm prior 
in date to the bond for £1,000, which 
loan was accordingly not validly 
secured ; & the postponed bond for 
£200 was worthless, as the prior bond 
exhausted the value of the security 
subjects. None of these facts wore 
communicated to the lender : — Held : 
while the agents were not guilty of 
negligence In investing the money as 
they did in 1903, in view of the fact 
that they were called upon to obtain a 

5 por cent, investment, they wore guilty 
of negligence upon the death of the 
borrower in 1905, in respect that, a 
conflict of interest having then arisen 
between them & the lender in connec- 
tion with the £1,000 bond, they failed 
to inform their oliont of the position, 
failed to realise her investments, & 
failed to advise her to seek Independent 
legal advice. — W birnham v. M'Lean, 
nAiRP & Neilsox, [1925] a C. 407.— 
SCOT. 

sv. C^isioms broker,] — Wolselt Tool 

6 Motor Car Co. v. Jackaon Potts 
& Co. (1916), 7 O. W. N. 617 : 8 
O. W. N. 311 ; 33 O. L. li. 96, 687.— 

CAN. 

1260 1. Factor,] — Where advances 
are made by a factor on the security of 
a world commodity, such as giuin, 
consigned to him for sale, it is his duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 
principal also, against loss. There is 
implied in every such transaotion a 
right on the part of the factor to 
realise on his security whenever the 
^igency of the case demands It. — 
UNITED Grain Growers, Ltd. v, 
Mabkt. [1925] 1 D. L. R. 34)1 ; [1025] 
1 W. W. R. 19.— CAN. 

126211. Extent of duties.]-- 

If a local agent Is entrusted by an 
absent owner with looking after & 
renting a famished house, then, 
although he is not an insurer of the 
safety of the property, ho must use 
reasonable care &: diligence in its 


protection & preservation, & If ho falls 
to do so he will be liable for the 
resulting loss. If furniture disappears 
or Is damaged beyond reasonable 
wear & tear, ho Is primd fade liable to 
account for It. Evidence sufflclent 
to excuse him from liability would in 
some instances be quite light, in others 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of the furniture, the 
character of the tenants & the con- 
stituents of the tenant’s family, tlie 
value & nature of the missing articlof, 
etc. 

When the owner claims damages 
against the agent for lost or damaged 
articles the question of liability roav 
be directly Involved in regard to each 
article, & that liability is a question 
for the judge, & in such case the value 
of any article or the damage done to 
it can be most conveniently deter- 
mined by the Judge when deciding 
the question of liability, rather than by 
a referee. — C arlilr v. Noktherx 
Trusts Co., [1024] 2 W. W R. 961.— 
CAN. 

1262 iii. .] — A house agent, 

employed to look after the renting 
of a furnished house, must keep a 
proper inventory of tho furniture & 
cheek it over carefully with each 
inoomlng &; outgoing tenant, & he 
must exercise care in seeing that 
tenants to whom be rents the house 
are the proper sort of persons to occupy 
it *, but. 111 the absence of a special 
contract, the agent is not a guarantor 
of the rent, or bound to pay the taxes, 
or to notify the owner so as to prevent 
a sale of the house for non-payment 
thereof. — H yland v, Costerton 
(B. C.), [19271 1 D. L. R. 1166 ; [1927] 
1 W, W. R. 340.— CAN. 

1264 ii. Acting for vendor <St 

purchaser — Payment of rents to vendor 
after notice of claim by purchaser .] — 
Whore an agent who p.cted for both 
parties in oonnoction with a sale ot 
immovable property on the terms of 
“ cash against transfer,*’ received tlie 
rents after notice that thev were 
claimed by the purchaser, paid them 
over to the seller as having. In his 
opinion, the better title thereto : — 
Held : he was personally liable to the 
purchaser therefor. — D k Kock v. 
Fincham (1902), 19 3. O. 136.— S. AF. 

•w. Wool broker. ] — A wool broker. In 
cases where he receives wool from a 
customer upon which a limit has been 
placed, is not in law bound to indicate 
to the customer tho state of the 
market from time to time, so os to bo 
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liable In damages «f he falls to do so. — 
Fruretra V. Ginoell, [1921] E. D. L. 
374.— S. AF. 

PART VIFX. SECT. 2. SUB-SECT. 2.~ C. 

I 1269 vli. DoCt., an Insur- 

I anco broker, gratuitously procured 
policies from American cos. : — Held : 
as it was not shown that deft, was in 
any way negligent, or that ho know or 
o\ight to have known of tho invalidity 
of the policies, deft, was not liable — 
Dlmitropp v, Gonder (1924), 50 

U. L. R. 119.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
A. (a). 

ti. Purser emploj/ed on ship by 

railway company — Money advanced by 
company to enable ship to he procured .] — 
Held : the co. wore not liable to account 
to tho shipowner for money received 
by the purser & not paid over, for ho 
was accountable to the shipowner. — 
Vankvery V. Buffalo & Lake Huhox 
Ry. Co. (1861), 20 U. C. R. 030.— CAN. 

1276 1. Failure to keep accounts — 
LxaJtnlUy for charges of accountant pre- 
paring accounts.] — Heft., employed by 
pltf. to administer his alTairs. exhibited 
gross nogllgonco In carrj’ing out his 
trust. He failed to keep proper boo Us 
or records of pltf. ’s affairs or to render 
accounts. Pltf. was compelled to 
employ accountants to prepare ac- 
counts between the pai’tles : — Held : 
pltf. was entitled to claim the charges 
of two accountants for preparing 
accounts between the parties as 
damages duo to deft.’s negligence, 
which deft, should have coiiteraplated 
as the natural result of such negli- 
gence. — M rad V. Clarke, [1922] 
E. D. I.. 49.— S. AF. 

8X. No dnty to account to minor — Agen t 
appointed by guardian.] — An agent 
appointed by the guardian of a minor 
Is not liable to account to tho minor 
for his acts, even though he received 
properties belonging to the minor. — 
Ramattian Curttiau V. Mutuiaii 
Chrtty (1919). 1. L. U. 43 Mad. 429.— 
IND. 

sy. Accounts framed on wrong bads — 

containing incorrect items. } — Deft, 
was employed by pltfs., the exors. ot 
an estate, to administer the estate on 
their behalf. Pltfs. having sued deft, 
for an account * — Held : as tho 
accounts rendered by deft, were 
framed on a wrong basis as between 
pHnclpal Sc agent & were Incorrect In 
certain particulars, deft, must render 
an account within fourteen days. — 
Krior r. Van Di.tk’s Executou^, 
App D. no.— S. AF. 
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1288. Delete “ Pop full anus., see pQurPY.” 

1304. A.dd, Afifiotation Refd. A.-G. v. Goddard 
(1920), 98 L. J. K. B. 743. 

1811. Add, AnnoiaiionB : — ^Apld. Holt v, Markham, 
[1923] 1 K. B. 604. Distd. Jones v. Waring 
& Oillow, [1926] A. 0. 670. Refd. British & 
North European Bank v, Zalzstein, [1927] 
2 K. B. 92. 

1316. Add, Anmtalion : — ^Refd. Oamillo Tank 
S.S. Co. V, Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

1316. Add, Annotaiiona : — Consd. The MogiliiX. 
[1921] P. 236. Mentd. Laws v. Smith, The 
Bio Tinto (1884), 9 App. Cas. 366; The 
Stream Fisher, [1927] P. 73. 

1318. Add, Annotation : — As to (1) Refd. Anderson 
V, Equitable Assce. Soc. of United States 
(1926), 134 L. T. 667. 

1346. Add. Annotation : — Consd. A.-G. v. Goddard 
(1929). 98 L. J. K. B. 743. 

1862. Add. Annotation : — Mentd. Yourell v, 

Hibernian Bank, [1918] A. 0. 372. 

1866. Add. Annotation: — As to (1) Refd. Yourell 
V, Hibernian Bank, [1918] A. C. 372. 

1363, Add. Annotation: — GeneraZZy, Mentd. Yourell 
V, Hibernian Bank, [1918] A, C, 372. 

1385a. .] — Field v. Allen (1842), 9 M. & 

694 ; 152 E, R, 294. 

1896. Annotations: — For ** Bridger v. Savage 
(1885), 12 Q. B. D. 363 read Bridger v. 
Savage (1886), 15 Q. B. D. 363.»» 

Add. Annotation : — ^Refd. Bawlings v. 
General Trading Co., [1921] 1 K. B. 635. 


1409. Add, Annotation .-—Mentd. Spencer v. Hem- 
merde, [1922] 2 A. C. 607. 

1422. Add. Annotcdion : — As to (1) Refd. Baker v, 
Lloyd’s Bank, [1920] 8 K. B. 322. 

1426. Add. Annotation .-—As to (2) Refd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

1426a. Proceeds of sale of goods — Goods consigned 
by commission agents for principal — Right of 
agent to set off claims against consignors.] — 
In 1917 pltf. & F., merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs’ bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. The bank, 
principals, sent the goods to defts., as their 
agents, who knew that pltf. & P. were the 
origin^ consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia were abolished by 
decree of the Govt., in 1918 their assets & 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by furtner decree abolished Ac its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were conffscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt, over the 


PART via. SECT. 2. SUB-SECT. 3.— 

A. (e). 

1826 i. Agent for edU — PrincipaVe 
intention to defraud credUore known to 
agent.] — Where goods were delivered 
to agents for sale, Sc the principal, 
to the knowledge of the agents, in- 
tended to defraud his creditors by 
making away with the proceeds of the 
sale: — Held: (1) the principal In 
suing the agents for an account of 
the goods so delivered to them was not 
relying .on an illegal contract & was 
entitled to succeed ; (2) the agents 
were not absolved from the duty of 
aooounting to the principal by the fact 
that the goods had been defivored to 
the agents on a Sunday. — Rusxin v. 
Wasserman, [1917] W. L. D. 174.— 
S. AF. 

1826 il. Goods delivered to agent 

on Sunday.] — Ruskin v. Wasserman, 
No. 1326 1., onfe.— S. AF. 

1826 ill. .] — Leslie v. Morrison 

(1868), 16 U. C. R. 318.— CAN. 

PART Via. SECT. 2, SUB-SECT. 8.— 

A. (f). 

gi. Particuiars.] — In an action 

which was substantially one claiming 
a general account in reality on the basis 
of agency: — Held: an application by 
the agent for particulars of sums alleged 
to have been converted should be re- 
fused. — S hort v. Lambk, [1926] 1 1. R. 
135.— IR. 

PART VIII. SECT. 2. SUB-SECT. 8.— 

B. (b). 

1362 IJ. 1— Where fidu- 

ciary relations have suoslsted between 
the parties, a ct. will not re-open 
accounts which have long been settled 
between the parties, unless pltf. 
can show definitely at least one 
fraudulent omission or insertion in 
the acoount8.‘--PuRAN Mal v. Ford, 
Macdonald & Co., Ltd. (1919), I. L. R. 
41 All. 636.— IND. 


1362 lii. .] — Rahim v. Low 

(1924). I. L. R. 3 Ran. 1.— IND. 


PART VIII. SECT. 2, SUB-SECT. 8.— C. 

1861 f. Circumstances in which right 
arises .] — Rahim e. Low (1924), I. L, R. 
8 Ron. 1.— IND. 

PART VIII. SECT. 2, SUB-SECT. 4.— 
A. (a). 

1879 i. Deposit on purchase paid to 
and agent.] — A lioensed land agent 
who does not hold from his principal 
a written authority to sell, & who, 
having effected a sale of his principal's 
land, has received from the pur- 
chaser, without his prinolpars know- 
ledge, a deposit, is noCen titled to retain 
thereout his commission, but must 
account to his principal for the whole 
of such deposit. — Smith v. Bason, 
[1921] N. Z. L. R. 467.— N.Z. 

1879 il. .] — ^Where a deposit on 

a sale of land is paid to a land agent 
he holds it, unless otherwise stipulated 
as agreed, for the vendor, &, must 

S ay it over to him on demand, subject 
3 the agent's right to apply the same 
In payment of expenses, commission, 
or other charges incidents to the sale ; 
but the commission does not inolude 
commission which is made irrecoverable 
by law. — Buchanan v. Samson, [1922] 
N. Z. L. R. 658.— N.Z. 

sz. Money paid to agent hy tnenibera 
of syndicate for purchase of land — Claim 
by one member of syndicate for return 
of subscription on rescission of sale .] — 
Pltf., who had joined with a number 
of other persons In the pnrohase of a 
farm, subscribed £60 which was, with 
other subscriptions, deposited with 
deft, to be by him paid out in reduction 
of the purchase-price. The sale of 
the farm having been oanoelled. to 
a claim by pltf. for the return of his 
snbsoription deft, raised the defence 
that he had been instructed by the 
syndicate not to pay over the money 
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received by him bUt to hold it for 
another purpose : — Held : the defence 
raised could not snoceed. — Mangena 
V. Motatubi, [1918] App. D. 650. 
— S. AF. 

sa. Profits received in foreign cur- 
rency — Rate of exchange xn favour of 
principal.] — Cuttbn v. Bicesli. (1926), 
67 O. L. R. U3 ; affd., [1926] 1 D. L. R- 
353.— CAN. 

■b. Commission received by sub-agent 
from principal — Right of agent to 
recover from sub-agent.] — Pltf. listed 
with deft, as a sub-agent the lands of 
a certain principal, agreeing to pay 
deft. 25 cents an acre for finding a 
purohasor. Deft, unknown to pltf. 
oommunicated directly with the princi- 
pal, obtained a listing of the lands 
from him 8c effected a sale thereof, 
deducting the commission : — Held : 
pltf. was ehtitled to recover from deft, 
the oommisslon less the sum of 26 
cents per acre. — Oswalt v. King, 
[1919] 3 W. W. R. 72.— CAN. 

BO. Venue.] — It is settled law that 
a suit by a principal against a com- 
mission agent who has agreed to execute 
an order placed with him by corre- 
spondence must bo instituted at the 
place where the commission agent 
carries on his business 8c that a principal 
cannot sue him at the place from where 
he sent his order. — Bhamboo Mal v. 
Ham Narain (1928), I. L. R. 9 Lah. 
455.— IND. 


PART VIII. SECT. 2, SUB-SECT. 4.— 
A. (0). 

1896 ii. .1 — Assuming a trans- 
action between brokers 8c their princi- 
pal was an Ulegal one, 8c the brokers 
paid the proceeds to a person as being 
the agent of their principal to receive 
it : — Held : the principal could recover 
such proceeds from the agent. — 
Atkman V. Burdick Brother^ [1928] 
4 D. L. R. 862 ; 3 W. W. R. 786 ; 
varying. [1923] 1 D, L. R. 1165 : 31 
B. C. R. 478.— CAN. 
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Ukraine — the Ukrainian Soviet Gfovt., over 
wWch the Russian Soviet Govt, claimed 
neither a de facto nor de jure jurisdiction, & 
which was also recognised by foreign powers 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as & de ffzcto 
recently, as a da jure Govt, by the Govt, of 
this country. During transit of the goods 
to England some of the goods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that P. assimed 
all his rights in his consignment to pltr., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.’ commission, but defts. refused pay- 1 
ment, alleging (inter alia) that the goods 
belonged to the bank at Odessa & that defts. | 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Soviet Govt., & pltf. 
in 1923 brought this action: — Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pltf. & F. & the transfer of F.’s rights to 
pltf., made it clear that the bank’s title to 
the bristles had gone ; (2) assuming that the 
bank was non-existent & that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.* com- 
mission with interest from the date of the 
demand. — ^Dorp v, Neumann, Luebeck & , 
Co. (1924), 40 T. L. R. 405. I 

1437. Add,. Annotation : — Refd. Re Achillopoulos, I 
Johnson v. Mavromichali, [1928] Ch. 433. 

1438a. Unless jus tertil set up.] — An agent 

entrusted with money or goods by a principal 
to be applied on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person & 
that he is defending on behalf, & with the 
authority, of that third person. — ^B hawani 
Singh (Raja) v. MAuiiVi Mirbah-ud-din 
( 1929), 56 L, R. Ind. App. 170, P. C. 

1452. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1469. Add. Annotations : — Generally, Refd. Do- 
minion Coal Co. V. Maskinonge S.S. Co. 
[1922] 2 K. B. 132. Mentd. Re Richardson, ’ 


Pole V. Pattenden, [1920] 1 Oh. 428 ; Taylor 
V. Davies, [1920] A. C. 636. 

1460. Add. Annotation : — ^Refd. Dominion Coal Co. 
V. Maskinonge S.S. Co., [1922] 2 K. B. 132. 

14»67. Add. Annotation : — Refd. Rawlings v. 
General Trading Co., [1920] 3 K. B. 30. 

1482. Add. Annotations : — ^Apld. Mortimer v, 
Beckett, [1920] 1 Oh. 571 ; Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Eisler, [1926] Ch. 609. 

1484. Add. Annotation : — Refd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 

1486. Add. Annotation : — Consd. Davey v. Robin- 
son, [1923] 1 K. B. 663. 

1490. Add. Annotations : — Refd. Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 413 ; Harrods v. Harrod (1924), 40 
T. L. R. 196 ; Motor Manufacturers’ & 
Traders* Soc. v. Motor Manufacturers* & 
Traders* Mutual Insce., [1926] Ch. 676. 

1491. Add. Annotation: — Mentd. Macmillan v. 
Cooper (1923), 93 L. J. P. 0. 113. 

1500. Add. Annotation : — ^Mentd. Lowther v. 
Harris, [1927] 1 K. B. 393. 

1501a. Agent wrongfully acting for other principals 
— Liability of party Inducing agent to commit 
breach of duty.] — Rcsps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 lbs., & 
supplied him with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applt., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 lbs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.* 
form, was held to be entitled to damages 
from reaps, as having held out D. as their 
agent. Resps. claimed to recover over from 
applt. : — Held : resps. were so entitled, 
applt. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage. — Jaspebson 
V. Dominion Tobacco Co., [1923] A. C. 709 ; 
92 L. J. P. C. 190 ; 129 L. T. 771, P. C. 

1505. Add. Annotation: — As to (1) Refd. Spencer 
V. llemmerde, [1922] 2 A. O. 507. 

1508. Add. Annotations : — Refd. Re Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 ; Taylor 
V. Davies, [1920] A. C. 636. 


PART VIII. SECT. 2, SUB-SECT. 6. 

■d. Oenerai nde .] — ^Where money 
is recoverable by a principal from 
an aeront as haying been received br 
the agent on the principal’s behalf. Die 
agent ia not as a rule liable for interest 
unless by virtue of an express agree- 
ment or of some mercantile usage. — 

" “ Chintamani (1918), I. L. U. 

41 All. 254.— IND. 


PART VIII. SECT. 2. SUB-SECT. 7.— A. 

1468 i. Agent purcTuudng for himself—^ 
Specific performance granted .] — ^Where 
it was shown by evidence that deft, 
had agreed to attend & buy in a t)ro- 
perty oiferod^for sale by auction, as 


the agent of pltf. & for his bcaeiit . — 
Held : notwithstanding that the Statute 
of Frauds had been set up as a defence, 
& there was not any writing evidencing 
the agreement, pltf. was entitled to 
a decree to carry out the agreement.— 
Koss V. Scoi’T (1875), 22 Gr. 29.— 
CAN. 

1464 V a. .] — Pltf. supplied 

money for the purchase of land of which 
deft, took the deed in his own name. 
In an action to have deft, declared 
a trustee & for the recovery of mesne 
profits the defence was that the pur- 
chewe price was fumlshod by pltf. with 
the intention that the land should be 
deft *H &; that pltf. should have a home 


with deft, during her lifetime : — Held : 

S ltf. was entitled to Judgment. — 
iKNos V. MoLkan (1919), 52 N. S. R. 
485.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 9.— A. 

fi. Agent lending money to 

persona to whom ageni not authorised 
to tend.]— A suit by a principal against 
an agent for the recovery of money 
lent to persons to whom the agent was 
not authorised to lend, is a suit for an 
ordinary money account Sc Is governed 
by art. 89 & not art. 90 of Limitation 
Act (ix. of 1908). — ^Muthiah Chktty 
i>. Alaoappa Ciietty (1917), I. L. R. 
41 Mad. 1.— IND. 
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1509* Add* Annotations : — Refd. Taylor v. Davies, 
[1920] A. C. 636 ; Be ClaridRe’s Patent 
Asphalte Co., [1921] 1 Ch. 543. Mentd. 
Weld V. Petre, [10201 1 Ch. .33. | 

1513. Add* Annotatio'ns : — Refd. Be Kichardson, | 
Pole V. Pattenden, [1920] 1 Ch. 423 ; Tavlor j 
V. Davies, [1020] A. C. 636. I 

.--For “ [1804] 1 Ch. 416 rea<l ' 
Ch. 616.” 

Add* Annotation : — Refd. Bs Windsor Steam , 
Coal Co. (1901), I.td., [1028] Ch. 609. 

1618. Add* Annotation : — Refd. Albemarle Supply 
Co. V* Hind, [1928] 1 K. B. 307. 

1626* Add* Annotation : — As to (2) Refd. Wright | 
V. Morgan, [1926] A. C. 788. j 

1520a. Unless full disclosure — SulHclency of I 

disclosure.] — Deft, bought shares in the B. | 
Co. on the recommendation of T., who was j 
in the office of E. & Co., stockbrokers. E. & 
Co. carried tlirough the transaction & sen1> 
deft, two contract notes, on which were the ' 
words “ bought of ourselves as principals,” ' 
^ no commission was charged. By arrange- ! 
ment deft, paid 25 per cent, of the price of 
the shares, the balance being carried over. 
E. & Co. subsequently became bkpt. & their ; 
trustee in bkpey. claimed the balance then | 
due on the account from deft. : — Held : E. tSi 
Co. had made a sufficiently full & accurate 
disclosure to deft, that they were selling as 
principals & deft, with full knowledge gave 
liis assent to their position, & the trustee’s 
claim succeeded. — Ellis & Co.’s Trustee r. i 
), 155L. T. Jo. 363. | 

1532. Add, Annotation : — Mentd. Collins v. Hop- I 

kins, [1923] 2 K. B. 617. | 

1533. Add. Annoiatioyis : — Refd. Be Jubilee Cotton 
Mills, [1922] 1 Ch. 100; Re Etic, [1928] 
(^h. 861. Mentd. Be City Equitable Fire 
Insce, (1924), 40 T. L. K. 853. 


a. Broker.] — Applt. employed a broker 

to make speculative purchases of cotton for 
liim, & became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
applt. He sold (inter alia) two lots ot 
foreign cotton to different jobbers at the 
respective market prices of the day & 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 

broker having assigned his property for the 
benefit of his creditors, resp. as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. The 
trial judge found that there was a real sale 
& a real purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding : — 
Held : the simultaneous i*e-sale to the broker 
did not vitiate the sale by the broker ifc tlie 
account was effectually closed. — Ohristo- 
FORIDES V . Terry, [1924] A. C. 566 : 93 
L. J. K. B. 481 ; 131 L. T. 84 ; 40 T. L. R. 
485, H. 1^. 

1552. Add* Annotation :~~-Generally, Refd. Christo- 
forides v. Terry, [1924] A. O. 606. 

1553. Add* Annotation : — Apld. Cliristoforides v* 
Terry, [1924] A. C. 506. 

1558a. .] — IivrRsoN v* Lister (1920), 

149 L. T. Jo. 410. 

1561. Add* Anyioiations : — As to (1 ) Refd. Prager v 
Blatspiel, Stamp & Heacock, [1924] 1 K. B 
500. Generally^ Refd. Tarn v* ' 
sen, Andersen v. Collins, Muller (London) r. 
Lethem, Muller v* I. R Comrs. (1927), 44 
T. L. R. 53 Mentd. Keen v* Mear, [1920] 
2 Ch. 574 ; Jones (Holloway) v* Woodhouso, 
[1923] 2 K. B. 117. 

1571. Add* Annotation : — Refd. Inclie Norial i 
V. Shaik Allio Hin Omar, [1929] A. C. 127. 


PART VIII. SECT. 2, SUB-SECT. 10. 

1680 i. Remedies of principal — 

Principal man repvdiate or adopt 
Iransactiofi.] — A principal who difi- 
coTors that lio has purchoHod hih 
agent’s own property may elect cither 
to ropudiaU* the contract or to alllrm 
it. If ho wishes it to stand & also 
claims the resulting profit, he must 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 
ship between him & tho agent. — 
Robinson «. Randfontkin, ktc., 
11921) App. 1). 108.-8. AF. 


PART Vin. SECT. 2, SUB-SECT. 11. 

1542 Vi. .] — An agent employed 

to sell goods oaunot himself purchase 
such goods at a sale by public auction. 

OSRY V. Hinsen, [19221 C. l\ I). 
531.— S. AF. 


1642 vii, .Takvis r. Jauvis, 

[1920] 3 I). L. R. 897.-- -CAN. 

1650 ii. — -.1 1‘ALMicK 

Christie (Y. t.) (1905), 2 W. ].. 
561.— CAN. 


1665 i. A't) con/irmn- 

tion without Icnouiedge,] — In order to 
ostablish acquiosoence or ratification 
on tho part of pltf. it must be shown 
that ho has, either by word or deed, 
& ^vith a full knowledge of the clr- 
stanoos abandoned his rights. — Osry 
V* Hirsch, [1922] C. P. D. 631.— S. AF. 


PART VIII. SECT. 2, SUB-SECT. 13. 

1672 ii. .] — In pursuonco of an 

agreement defts. obtained for pltf. 
a nitge. of £100,000 at 5 per cent., but 
without pltf.’s knowledge entered 


into an agreement with tho mlgce. by 
which, in consideration of a com- 
mission of 1 per cent, per annum to be 
paid to them by tho mtgee. out of the 
interest payable by pltf., they agreed 
to guarantee tho payment of principal 
& Interest, & under that agreement 
defts. were paid by the mtgee. £2,600, 
being £250 each half-year during the 
tenn of the mtge. In an action by 
pltf. against defts. to recover the 
£2,500 as being a secret profit made by 
tliom w'hlle acting as his agent : — 
Held : pltf. was entitled to payment 
to him of the £2,500. — Keogh r. 
Dalgkty & Co. (1916), 22 C. L. R. 
402.— A US. 

1572 iii. .)— An agent has no 

right to roccivo remuneration othi'r 
than from hi** principal, unless there is 
a contract express or implied to that 
effect. — Smitlk v. Slattard (1919), 
21 W. A. L. R. 19.— AUS. 

1572 iv. .] — Whore one man 

stands to another In a position of 
confidence involving a duty to protect 
tho interests of that other, he i« not 
permitted to make a secret profit at 
the other’s expense or to place himself 
in a position where Ids interests con- 
flict with hla duty. — Robinson v* 
Randfontkin, BTC., [1921) App. D. 
168.— S. AF. 

1572 V. .} — ^A. authorised B., 

his agent, to sol) property for a certain 
sum, A. agreeing to take a portion of 
the purchase price in cash & a mtge. 
bond on the property for the balance. 
B. sold tho property for the stipulated 
amount, but without tho knowledge 
or consent of A. obtained Sc retained 

5 (» 


a coinmlssioii from tho purchaser for 
raising tho bond: — Held: such com- 
mission was a secret profit, B. in 
concealing it had acted dishonestl> 
towards A. — Levin r. Levy, [191 7 J 
T. P. B. 702.— S. AJ^. 

se. Agent receiving present. } — 

Disclosure, after completion of a sale of 
laud, by the vendor to certain director', 
of a purchasing co., who wore cou- 
ecrued iu the negotiations for tho pur- 
chase, of Ills intention, afterwards 
curried out, to make a money present 
t.o the purchaser’s manager & agent, 
who took tho principal part in the 
ijcgutiations, & assent thereto by such 
directors, is not eftcctivo to prevent 
rescission on tho basis of secret profit 
to tho agent if the vendor has, prior 
to the completion, secretly Jed tho 
agent to expect that he would receive 
a substantial sum m tho event of the 
sale being completed, & it is immaterio 1 
that tho vendor’s motive was to a 
largo extent to recoup the agent for 
out - of - pocket expenses. — Bendigo, 
etc. CO.V.CUNNINOUAJU, [1919) V. L. R. 
387.— AUS. 

sf. Agent entering into contract 

with principal.}— It an agent, without 
disclosing that he is the person dealing, 
himself enters into a contract with 
his principal, the latter on discovering 
the fact can have the transaction set 
aside. Sc it Is Immaterial whether there 
lias been fraud or r.ot, or whether 
the transaction is advantageous or 
otherwise to the principal. — AonuiUA, 
Naidij V. Oakley, Bowden Sc Co. 
(1922), I. L. R. 45 Mad. 1006.— IND. 

sg. Agent for sale artiftriallg 



Vol. L— Agency. Cases 1580- -1636. 


1580* Add, Annotation : — Refd. Hocker v. Waller 
(1924), 29 Com. Cas. 296. 

1584. Add, AnnoicUions : — Generally ^ Mentd. 

Ix>ndon County & Westminster Bank v, 
Tompkins, [1918] 1 K. B. 616; Ellis* 
Trustee r. Dixon- Johnson, [1924] 1 Ch. 342. 

1598. Add, Annotation : — Mentd. Glicksman v. 
Lancashire & General Assce., [1925] 2 K. B. 
593. 

1600. Add, Annotation : — Generally , Mentd. Ford 
V, Radford (1920), 30 T. L. R. 658. 

1603. Add. Annotation : — Apld. Re A Debtor, 
[1927] 2 Oh. 307. 

1607. Add. Amwtaiion : —Pipld, Re A Debtor, 
[1927] 2 Ch. 307. 

1608a. ,] — A hotel broker, who is acting 

as the vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like kind on behalf of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original principal. — Pull- 
wood V. Hr;RiJ3Y, [1928] 1 K. B. 498; 90 
L. J. K. B. 070 ; 138 J.. T. 49; 43 T. L. R. 
745, C. A. 

1608b. Although no pecuniary loss to em- 

ployer.] — (1) An English information will lie 
against a servant employed by the Crown in 
making confidential inquiries, in respect to 
secret profits alleged to have been made in 
the course of his cmploynumi-. (2) The rule 


as to secret profits is applicable in spite of the 
fact that no pecuniary interest of the 
employer is involved.---A.-G. Goddard 
(1929), 98 L. J. K. B. 713 ; 4.5 T. L. H. 009 ; 
73 Sol. Jo. 514. 

1621. Add. AnnolaiUmn : -(Jenrralh/, Consd. A.-G. 
V. Goddard (1920), 9S L. .f. K. B. 743. Mentd. 
Clarkson v. Davies, [1923] A. (‘. 100. 

1623. Add, Annotation : — /l.s fn (2) Apld. A.-(i. 
Goddard (1929), 98 L. J. K. B. 713. 

1626. Add, Annotaiionn : — Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19 ; Fenton 
Textile Assocn. xk Thomas (1929), 45 T. L. R. 
204. Refd. Re Hall & Pirn (1927), 137 L. T. 
585. Mentd. Slater v. Hovle A Smith, [1920] 
2K. B. 11. 

1626a. Crown servant.] ~A.-G. v. Goodard, 

No. 1008b, ante. 

1632. Add, Annoiaiions : — to (1 ) Consd. Rhodes 
V. Macalister (1923), 29 Com. Cas. 19. Refd. 
Taylor v, Oakes, Roncoroni (1922), 127 Ij. T. 
207. Asia (2) Consd. A.-G. v. Goddard (1929), 
98 L. J. K. B. 743. Refd. Adams x\ Morgan, 
[1923] 2 K. B. 234. 

1635. Add. Amioiaiions : — Apld. Alexander v. 
Webber, [1922] 1 K. B. 042; Re A Debtor, 
[1927J 2 Ch. 307. 

1636. Add. Annotation : — Apld. Re A Debtor, 
[1927] 2 Ch. 307. 


iujlating rates .] — An agout for sale of 
goods cannot, while actually selling 
or making settlements on foot of such 
transactions, make any secret profit 
for himself, or for persons with whom 
]io is associated, by arf.ificially inflating 
1-ho rates & then settling on the basis 
of those rates. — M atiika Das-.Tauan 
Nath r. .Iiwan Mal-Oiav Chand 
( 11)27), 1 L. 11. 0 Lah. 7.— IND. 

1581 iii. .] — There arc cases 

w lie re an agent is entitled to re' am 
]»rof1ts, snch as (1) where the con* 
uor’tion between the agency Ine 
profit is accidental. (2) where the traus- 
aotion producing the profits is outside 
the scope of the agency & no conflict 
between duty & interest arises, (:i) 
where the principal on account of his 

right to profits by lus implied consent. 
— Union Govkrnmknt v. Chappell, 
[1918] C. P. D. 462.— S. AF. 

1681 iv. .] — Pltf. signed a 

written agreomont by which he agreed 
U pay deft. 2i per cent, on £2,500 
if deft, sold property for that sum, & 
authorised deft, to keep any amount 
paid tor the property in excess of that 
sum. Pltf. claimed a refund of the 
commission retained by the agent on 
the ground that he had secretly ob- 
tained a commission from the pur- 
chaser. The oommlssion obtained by 
deft, from the purchaser, who had to 
pay cash to pltf., was for raising loans 
to enable her to pay the seller * — 
Held : as the commission obtained 
from the puroha.ser by deft, was 
not a commission on the price, but in 
respect of an entirely different trans- 
action, his conduct was perfectly 
lionest, 8c ho had not forfeited hi-) 
right to be paid a commission by pltf. — 
Stanton v. Humphrey, [1923] B. D. L 
419.— -S. AF. 

, Remedies of principal — ! 

indpa' _ _ / . . 

Not after affirming transaction. ]— U Ni o v 
Government v. Chappell, ' 

C. P. D. 462.— S, AF. 

PART VIIL SECT. 2, SUB-SECT. 14. 

1694111. .]— Held; pltf. could 

not recover any commission, becRUso 
ho was in a position where his interest 


was opposed to that of his principal, 
80 that he had a temptation not to 
perform faithfully his duty, & failed 
to disclose the facts. — D'Arcy v. 
Land (192^), 47 N. B. U. 203 ; 52 
I). L. R. 660.— CAN. 

ij. Agent to raise money advanc- 

ing sum himself.) — Under a contract 
between a principal 8c a financial agent, 
by which the agent agrees to raise 
sums of money for the principal upon 
first & «econd mtges , at stated rates 
of Interest, of the principal’s land, 
it is not illegal for the agent to find the 
money lilm®elf, unle'^s there Ip a special 
stipulation to the contrary ; the fact 
of the rates of interest being specified 
pi events a conflict of Interest & duty 
■“ the agent. — Dalgety r. Gray, 
'9] V. L. R. 586.— AUS. 

m i. .1 — The rules applicable 

to ageuts for tlio sale of land do not 
apply to a middleman employed merel v 
to bring the vendor& purchaser together 
to enable them to make their own 
bargain ; peJthor such a middleman nor 
the vendor obliged to inform the 
purchaser of the payment by the vendor 
of a commission for inlroduoing the 
purchaser. — Clark v. Hep worth, 
[19181 1 W. W R. 147 ; 39 1). L. R. 
395 ; 55 S. C. R. 614.— CAN. 

m ii. — .] — SmTH v. CoM'rois, 

11927] 4 D. L. R. 832 ; [1927] S. C. R. 
690.— CAN. 

m iii. .] —The fact that an 

agent employed by one person to effi'ct 
an exchange of properties is, after 
bringing it about, rewarded by the 
other party for doing so does not in 
itself constitute him the agent of the 
latter, though it may be some evldoneo 
that he was. — Broveyi?. Bull (Alta.), 
[1927] 4 I). L. R. 992 ; [1927] 3 

W. W. R. 513.— CAN. 


cnafte.i — uunnino v. juchwx u>o* 
(1922). 68 D. L. R. 89 ; 55 N. S. R. 


si. Partner of agent to buy or^e of 
trustee vendors — Purchaser suffering no 
damage .) — Woolworth (F. W.) Co., 
Ltd. V. PooLEY (1925), 35 B. C. U. 
386.— CAN. 


PART VUI. SECT. 2, SUB-SECT. 15.— 
A. 

1601 i a. .]— If iho agent fortho 

vendor in a sale of real property 
receives commission from the pur- 
chaser albo, the vendor is entitled to 
j recover the amount of such com- 
mission from the agent, notwith- 
standing that the sa'e of the property 
has been completed. — F oster r. 
Utcaump, [1924] 2 D. L ll 951 ; rensf/.. 
[1023] 4 1) L R 51 ; 54 O L. U. 245. 
—CAN. 


PART VIII. SECT. 2, SUB-SECT. 15.— 
B. 

sm. Agent to do repairs — Agent domn 
work himself.) — Defts., house-agents, 
acted as agents for pltf. to oo[iect the 
rents & to do tlie necessary repairs tr> 
her property. Defts. were origlnallj 
appointed in 1908, & np to 1911 hail 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, & charged t.he “ usual trade 
prices,” which included a profit. 
Quarterly statements of account were 
regularly furnished by defts. to pltf. 
from the commencement of th'* agency. 
I’ltf. claimed to have the aeconnt^ 
reopened on t))o ground that she had 
been charged a «ecret profit by defT«>. 
on the repairs executed by them in 
addition to tlieir commission : — Held . 
as pltf. knew Ac approved of the repair 
work being executed by defts., & defts 
had made suificicnt disclosure to pllf 
that they were charging a profit, Ac 
the charges were not shown to have 
been unfair or unusual, pltf. was nor 
entitled to have the accounrs re- 
opened. — sherrard V. Barron, 11923] 
1 I. R, 21.— IR. 


PART VIII. SECT. 2. SUB-SECT. 16.— 
D. 

1636 iii. ] — Any secret benefit 

given by one contracting party to the 
agent of another with the intention 
of influencing his mind in favour of 
the donor is a bribe, which entitles 
the other contracting party to claim 
to set aside the contract. — Davies r. 
Donald, 11923] C. P J) 29.5 — S. AF. 
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Cases 1638—1670. English and Empire Digest Supplement. 


1688. Add, Annotation : — Generally, Refd. Be A 
Debtor, [1927] 2 Ch. 367. 

1638a. .] — Pltf. agreed to purchase a 

motor car from deft., & in accordance with 
the agreement he paid a deposit. Pltf. 
afterwards purported to repudiate the con- 
tract, wrongfully, as the judge found. 
During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft, had promised, without 
the knowledge of pltf., to give pltf .*s chauffeur 
a share of the profit on the sale of the car if 
pltf. bought it. On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract &> to recover the deposit : — 
Held : the surreptitious dealing oetween 
deft. & pltf.’s chauffeur was a fraud on 
pltf. ; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it ; & they were entitled 
on the ground of the fraud to avoid the con- 
tract h to recover the deposit. — ^Alexandeh 
V, Webber, [1922] 1 K. B. 642 ; 91 L. J. 
K. B. 820 ; 126 L. T. 612 ; 38 T. L. R. 42. 

1640. Add, Annotation : — Generally, Rtfd. Re A 
Debtor, [1927] 2 Ch. 367. 


1640a. — — .1 — A. employed L. as his agent to 
negotiate a loan for him with a money-lender. 
B., a money-lender, lent A. £60 on his pro- 
missory note for £100, &, without the know- 
ledge or consent of A., paid L. a commission : 
— Held : the payment of the commission to 
L. by B. rendered the contract voidable, if 
not void, against A. — Be A Debtor (No. 229 
of 1927), [1927] 2 Ch. 367 ; 96 L. J. Ch. 381 ; 
137 L. T. 507 : [1927] B. & C. R. 127, C. A. 

1643. Add, Annotations : — Gonsd. Rhodes v, Mac- 
alister (1923), 29 Com. Cas. 19. Refd. Be Hall 
& Pirn (1927), 137 L. T. 585. Mentd. Slater 
v. Hoyle & Smith, [1920] 2 K. B. 11. 

1640. Add, Annotation : — As to (1 ) Refd. Weiss, 
Biheller & Brooks v. Farmer, [1923] 1 K. B. 
226. 

1656. Add, Annotation : — Generally, Mentd. Ruffy- 
Amell, etc., Co. v, R., [1922] 1 K. B. 699. 

1662. Add. Annotation: — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1664. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 
110 . 

1669. Add. Annotation : — Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1670. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co.. [1923] 1 K. B. 
110 . 


PART VIII. SECT. 3, SUB-SECT. 1.— A. 

1664 xiv a. .] — Pltf. not allowed 

to recover commisHion on exchange of 
deft. ’8 land, an there was no agree- 
inont in writing to pay such com- 
mission as required by Alberta Stat. 
1906, c. 21. — Nunnkley V. Blatt, 
fl91»] 2 VV. W. R. G99 ; 47 D. L. R. 
254.— CAN. 

1664 xiv b. .] — Alberta Stat* 

1900, o. 27, applies only to the case of 
a vendor's agent & does not apply to 
a comniishion or other remuneration 
olaimed by a inirchoser’e agent. — 
Potter v. Landen, [19201 3 W. VV. R. 
1075.— CAN. 

1664 xiv 0 . .] — Under an oral 

agency agreement an agent olaimed 
commission for selling at a lump sum 
oertain propert-y. Shortly before the 
trial, Alberta fcitat. 1906, c. 27, was 
amended: — Held: (1) the amending 
Act did not apply to an agreement 
luado beforo its passing ; (2) the agent 
was entitled to oomponaation, hxed 
at the oommlsslon rate on the fair 
proportionate value of the goods, for 
sale of the chatteJe. — F ilteau Sc Df. 
UOUH8Y V. Nesbitt, [1920] 2 W. W. R. 
892 ; 53 D. L. R. 614 ; 16 Alta. L. R. 
622.— CAN. 

1664 xiv d. .] — An agreement for 

tlie exchange of lands was on a principal 
form on one side of a sheet of paper, 
but in two parts, the one called the 
offer & the other the acceptance, Uie 
one being placed immediately above 
the other ; the lower part only was 
signed by deft., & the upper was 
signed only by the person with whom 
deft, was making the exchange. The 
upper part contained a clause by which 
the person signing was to pay *' the 
regular commission ” ; & the lower 
part, signed by deft., contained the 
words : “I a^*oe to pay a commission 
on $26,000 at 21 per cent " on execu- 
tion of the agreement to pltf. : — Held : 
the agreement to pay pltf. a commis- 
sion did not satisfy Stat. Frauds, 
8. 13, as enacted by 6 Geo. 5, c. 24, 
s. 19, amended by 8 Goo. 5, c. 20, 
s. 5S, for tho agreement was not in 
writing separate from the sale agree- 
ment, & an action for the oommlssiou 
could not be maintained. — Davis v. 
BeOGS (li)19), 40 O. L. R. 169; 17 
O. W. N. 63.— CAN. 


1664 xiv e. .] — Held : the agree- 

ment to pay a commission, in order 
to he separate from the sale-agree- 
ment, need not be on a separate piece 
of paper. — Hatoarth v. Wkbb (1923/, 
54 O. L. R. 172.— CAN. 

1664 xiv f. .] — Silverman v. 

Leoree (1919), 45 O. L. R. 107 ; 47 
D. L. R. 713 ; 16 O. W. N. 278.— CAN. 

1664 xiv g. .3— HeW ; an addi- 
tion to Stat. Frauds was not retro- 
spective, & was no bar to an action 
based upon an agreement not in 
writing entered nto before its enact- 
ment. 

An Act wliich is a bar to an action 
to recover an agent's commission unless 
the agreement therefor be in writiug 
is also a bar, where such agreomont is 
not in writing, to an action by him 
to recover damages from his principal 
for preventing him from earning the 
commission.— Smith i?., U pper Canada 
College. [1921] 1 W. W. R. 1154; 
67 D. L. K, 648 ; 61 S. C. R. 413.— CAN. 

1664 xiv h. Construction of 

oTTcemew^. l—MrlNTYiiK & Co. V, Law, 
[1918] 2 W. W, R. 369 ; 13 Alta. L. H. 
273 : 40 D. L R. 231.--CAN. 

1664 xiv j. .] — Land Agents 

Act, 1912, 8. 13, prevents a land ^ent 
from recovering commission under on 
oral agreement extending the period 
fixed for his authority by the doemnent 
creating It, — Hooper v. Anderson 
(Edward) & Co.. Ltd., [1918] N. Z. 
L. R. 119.— N.Z. 

1664 xiv k. .] — Land Agents 

Act, 1912, 8. 13, covers every action 
for remuneration for or in rospeot of 
the sale of land : & the fact that an 
agent is not employed to sell land but 
only to find a purchaser does not 
exclude the operation of the sect. — 
Hooper v. Anderson (Edward) & 
Co., Ltd. (No 2), [1919] N. Z. L. R 
65.— N.Z. 

1664 xiv 1. .]— The effect of 

Land Agents Act, 1012, s. 13, is to 
prevent the agent from recovering his 
commission by action. — Glasgow v. 
Hood, [19201 N. Z. L. R, 586.— N.Z. 

1664 xvl a. .] — ^McLaugh- 

lin & Co. V. Birkb, [1925] 3 D. L. R. 
968 ; [1925] S. L. R. 690.— CAN. 

1664 zxl. Agent acting for 

syndicate — Also member of syndic^. ] — 


— Where an agent is interested himself, 
along with others, in a transaction 
which is being carried through by him, 
ho primA facie is not entitled to charge 
his CO -adventurers any commission. — 
Glasgow ». Hood, [1020] N. Z. L. R. 
586.— N.Z. 

1664 xxii. Soldier Settlement 

Act, 1919 (c. 71), 8. 61.1— A real estate 
agent eutitled to his commission on a 
sale made before the coming into 
operation of the above Act. — Row- 
lands & Johnstone v. Holland 
(1920), 53 D. L. R. 652.— €AN. 

1664 xxiii. .1 — Deft, listed 

lands with pltf. for sale, & pltf. negoti- 
ated with three soldiers, although, 
apparently, pltf. did not get into 
touch with the soldiers imtU after 
July 7, 1919, when the above Act 
came into force. Eventually the land 
was sold direct by the Soldier Settle- 
ment Board to the soldiers & pltf. 
claimed oommlssion from deft. ; — 
Held : pltf. not entitled to commission. 
— Todd v Potvin, I1922J l W. W. R. 
479 ; 63 D. L. R. 233 ; 17 Alta. L. R. 
226.— CAN. 

1664 xxiv. .] — Lands were 

listed with the Soldier Settlement 
Board at the specified price of $3,800. 
Deft, agreed to purchase at $3,800. 
The Board refused to pay more than 
$3,200. Deft, then arranged with 
tho owner that the latter should trans- 
fer the lands to the Board for $3,200, 
which was subsequently done, & he 
agreed to give, & did give, his promissory 
notes for the difference as part of the 
oonsldoration & as in increase in price ; 
— Held : the above sect, did not apply. 
— Flower v. Sanderson, [1922] 3 
W. W. R. 464.— CAN. 

1664 XXV, .] — In order to found 

a legal claim for commission there 
must not only be a causal, but also a 
contractual, relation between the 
introduction Sc the ultimate trans- 
action of sale. Where there is no 
employment to sell express or implied, 
there can be no claim to remuneration. 
— Wekden V, Turner (1922), 68 
D. L. R. 748 ; [1922] 3 W. W. R. 623. 
—CAN. 

1664 xxvi. .] — ^Morris v. 

Walton (1914), 28 W. L. R. 547 : 18 
D. L. R. 655 24 Man. L. R. 361.— 

CAN. 
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1688. Add, Annotation : — ^Expld. & DIstd. Patent 
Castings Syndicate v, Etherington, [1919] 2 
Ch. 254. 

1687. Add. Annotations : — Mentd. Lebeaupin v. 
Crispin, [1920] 2 K. B. 714; S.S. Celia v. 
S.S. Voltnrno, [1921] 2 A. C. 644 ; Soc. des 
Hotels Le Touquet-Paris-Plage v. Cummings 
(1921 V 126 L. T. 513. 


1687a. Commission on sale.] — (1) Although 

commissions on sales are usually paid by the 
vendor, an express bargain may throw the 
commission upon the purchaser. 

(2) Where an agent is employed to m&ka 
inquiries about a paiticular business with a 
view to his employer’s acquiring it, on the 
terms of his being paid by the purchaser a 


I 


1671 vlii. .Mn the } 

absence of an express contract as to the 
commission which a real estate agent 
is to receive, he is entitled to a reason- 
able remimoration having regard to the 
circumstances of the particular cose. 
The fact that the agents in a certain 
town have established a custom among 
themselves as to the rate of com- 
mission, does not render such custom 
binding upon those who do business 
with them in the absence of notice, 
express or implied, that the charges 
for their services art to be based on 
such custom. — G arland v. Newman 
(1922), 06 1). L. R. 770; 32 Man. 
L. R. 1 : (192211 W. W. U. 807.— CAN. 

1671 ix. h'lien implied 

contract negatived. ] — Deft, advertised 
his business for sale in a local news- 
paper. The following day pltfs., 
having seen the advertisement, called 
on deft. & Inquired the price. Pltfs. 
then entered into communication with 
A., who ultimately bought the business : 
— Held: deft, had never considered 
that he was employing pltfs. to act as 
his agents, & pltfs. had failed to prove 
any Implied contract by deft, to 
remunerate them. — Chapple v. Moss, 
[19201 22 W. A. L. R. 74.— AUS. 

1671 X. .] — Pltf. was 

asked bv defts. to find a purchaser for 
a wagon, & he succeeded In intro- 
ducing to defts. H., who bought the 
wagon from them Defts, denied that 
it was agrwjd tlxat pltf. should be paid 
a commission, but it was admitted 
that they knew that lie received com- 
mission for wagons sold by him. H. 
stated that he was sent to defts. by 
pltf. & would not have bought the 
wagon if he had not been poj-suaded by 
pltf. to do so : — Reid : an agreement 
to pay commission was implied. — 
Nichoi-as V. Dumoulin (1919), 46 
D. L. R. 687.— CAN. 

1671 xi. .]— An im- 

plied contract to pay a real estate agent 
a commission for his services if he 
found a purchaser for a property is 
negatived by the fact that the owner 
refused to list the property with him, 
although she gave him tlio terms upon 
which she was willing to sell. — T ollf.y 
& Co. V. Skvgk (1922), 63 D. L. R. 
602.— CAN. 

1671 xii. .1—It Is 

not a general principle of law that 
whenever a man, having found out 
from the owner of property the terms 
upon which it can be sold or leased, 
produces a third party who will buy 
or lease on those terms, he thereby & 
without more entitles himself to pay- 
ment of a commission by such owner. 
There must be, in addition to this, an 
intimation to the owner that a com- 
mission would be expected from him 
in the event of a sale or lease being 
effected upon the terms stated. The 
intimation of expectancy of a com- 
mission not negatived by the owner who 
permits the other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a commission, may well 
be a fact from which a promiseto pay 
a commission may be inferred. A 
more volunteer who acts as a go- 
between between buyer & seller & 
ultimately produces a sale cannot upon 
that fact alone found a legal claim for 
commission, nor can a third party, 
who acting for a possible purohoser, 
obtains from a property owner terms of 
sale or lease, 3c thus brings about a 
completed transaction upon those 
identical terms, legally claim a com- 


mission from the owner in the absence 
of some promise to pay a commission, 
either express or implied. — Chamber- 
lin V. Maw (1922), 68 D. L R. 754 ; 
[1922] 1 W. W. R. 299. — CAN. 

1679 iv. Out of what fund paV' 

able.] — The agent Is entitled to pay 
himself his commission out of any 
money paid to him by his principal, 
without any appropriation by the 
latter. The right, however, does not 
extend to any sum paid to the agent 
by some tlilrd person on behalf of the 
principal. — G lasgow r. Hood, [1920] 
N. Z. L. R 586.— N.Z. 

1679 V. Deposit on sole of 

land.\~K licensed land agent, who does 
not hold from his principal a written 
authority to sell, & who, having 
effected a sale of his principal’s land, has 
received from the purchaser, without 
his principal’s knowledge, a deposit. 
Is not entitled to retain thereout his 
commission. — Smith u. Bason, [1921] 
N. Z. L. R. 467.— N.Z. 

1679 vi. .] — When a 

deposit on a sale of land is paid to a 
land agent he must pay it. over to him 
on demand, subject to the agent’s 
right to apply the same in payment of 
expenses, commission, or other charges 
incidental to the sale; but com- 
mission which is made Irrecoverable 
by law Is not a Just allowance dcsduct- 
Ible by the agent. — Buchanan v. 
Samson, [1922] N. Z. L. R 558.— N.Z. 

•n. Ainofuni of remuneration — Sale oj 
mortgaged property — As %f free from 
incumbrances.] — Resp. placed a farm 
in the tiands of applts. for sale or 
exchange & undertook, should a sale 
or exchange be effected by them, 
to pay commission at specified rates. 
Applts. found a purchaser tor the 
property & an agreement was executed 
whereby resp. agreed to sell the 
property “as If free from Incum- 
brances. “ Applts. sued for oom- 
raisBion on the full value of resp.’fl 
property uninoumbored, but the magis- 
trate held them entitled only to com- 
mission on the value of the equity 
of redemption : — Held : commission 
was payable on the gross price of the 
property sold. — Knyvrtt & Pratt v. 
SiTm'PED, [1918j N. Z. L. R. 63.— N.Z. 

so. Necessity for compliance with 
Land Agents Act, 1922.] — Pltf., who 
was a land agent, received Instructions 
from deft, to sell deft.’B property, & 
obtained a buyer at the price 
authorised, who paid pltf. a deposit 
of £200. On the same day that pltf. 
sold the property deft. Bold It to another 
buyer & iu effect repudiated the con- 
tract of sale oflooted by pltf. on his 
behalf. On the repudiation of the 
contract pltf. utilised the dexjoslt of 
£200 received from his purchaser in the 
purchase of another iiroperty by the 
first buyer. Pltf. notwithstanding that 
he did not forward the deposit, with the 
signed contract to deft., less his com- 
mission, sued deft, for commission on 
the sale. Deft, applied for a nonsuit 
on the ground that jiltf. had not com- 
plied \^th the provisions of Land 
Agents Act, 1922, s. 8, deducting his 
commission from the deposit, & 
handing the balance to deft. The 
magistrate having nonsuited pltf. : — 
Held : sect. 8 deals with the apnlica- 
tlon of trust moneys & it the deal was 
going through it was the duty of pltf. 
08 agent to act in compliance with it, 
but fi the deal was not going through, 
if there had been repudiation as tbe 
magistrate found sect. 8 had no 
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application. Pltf. \mis accordingly 
entitled to payment of his commission. 
— Ballantyne V. Cj.orrr (1927). 29 
W. A. L. R. 93.— AUS. 


1684ia. -1 — H.-vmel v. 

Patenaude, [1925] 4 D. L. R. 1071 ; 
[1926] 8. a R. 493 ; rersg., [1925] 4 
D. L. R. 577 ; Q. R. 35 K. B. 333.— 

CAN. 


Bp. Action for commission on sale — 
Dejence denying sale — Effect .] — ^Whon 
in an action for commission on a sole 
the prlnoipars pleadings deny the 
agreement for sale, such denial in- 
dl^tes Ills repudiation of tho agreement 
to pay the agent, &, under the doctrine 
of anticipatory breach, the latter, on 
proving hia right to the oom mission, is 
entitled to Judgment for the whole 
amount thereof, even though under 
tho agreement it was to be paid in 
instalments at dates which are yet in 
futuro. — Hanton v. Stbdman, [1925] 
1 W W. H. 642.— CAN. 


sq. Tariff rate of Estafr Agents 

Institnie .] — I’LKix & (-o. r. Jacobhon 
& Son, [19281 App. D. 25.— S. AF. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
B. (a). 

1693 vii. .] — A sale of land 

directly by the owner, after it had beer, 
listed for sale with a broker, doee not 
entitle tho latter to hia oonimiaaiou, 
merely liecause it happened to bo sold 
to a purchaser with whom he had 
negotiated in a previous transaotion. — 
Gilbert Brotherp v. MoDill (1917), 
30 D. L. R. 324.— CAN. 


1693 viii. .] — Whore a person 

discovers that another is considering 
the purchase of a piece of land & then 
aBoertains from the owner that he will 
sell & pay a commlshiou, but does not 
afterwards communicate with the 
prospective buyer, & tho latter & the 
owner complete the sale themselves, 
there la no commission payable by the 
owner. — L anoton v. Nicholson, [1918] 
1 W. W. 11. 908.— CAN. 


1693 ix. .] — An agent for tho 

sale of coal who had merely inter- 
viewed a customer & notified hia 
principal that he had done so : — Held : 
not entitled to a commission on an 
order given about two montliB later 
direct to the principal, & after an 
inspoction of the coal by the custom cr. 
— Bond v. Sturgeon Consolidated 
Collieries, Ltd., [1918] 2 W. W. R. 
912; 41 D. L. R. 147.— CAN, 


1093 X. .] — In tbe absence of a 

special agroement that ho is to be 
remunerated if he does not find a 
purcha.aor, the agent is not entitled to a 
commission where the owner sells to a 
purchaser whom ho hlmBelf has found. 
Where the owner found the person who 
subsequently purchased, although the 
agent subsequently spoke to the sanje 
person, the agent was not allowed the 
oomniisslon. — Barager v, Wallace, 
2 W. W. R. 858 ; 48 D. L. R. 
12 Sask. L. R. 301.— CAN. 



1693x1. .] — Where on agent 

ipoke to one about certain laud & 
he latter refused to buy, but some 
rime afterwards, hearing through 
mother channel that the land could be 
■ented, wont to tho owner’s place for 
he purpose of renting It & was Induced 
ay the owner to buy it : — Held : the 
igent was not entitled to oommlssion. 
— ^Taylor r. Rabbitts, [1920] 1 

W W. R. 1024 ; 63 D. L. R. 59 ; 13 
Bask. L, R. 198.— CAN. 
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commission on the purchase price if business vention of another agent, provided that his 

is transacted, & where the parties are brought services are really instrumental in bringing 

together through his agency, he is entitled about the transaction. — Bow's Bmpohittm 

to commission, even where the actual pui"- I/td. v. Bbett (A. R.) & Co., liTD, (1927), 

chase i.s ultimately effected through the inter- 44 T. Tj. R. 104, H. Jj. 


1693 xii. .]— Deft, desired to 

acquire or gaio control of certain 
Khares in a co. Pltf. outlined to him 
a plan, & for carrying out the arrange' 
mont one-third of the sharee were to be 
given to pltf. Pltf. worked on the 
undertaking & made considerable 
progresA, but before the Bchomc was 
carried out deft, obtained what he 
wanted in other ways & without 
making use of pltf.’s services : — Held : 
pltf. could not recover the agreed 
commission. — ^MacInttre e. Miller 
(1922), 70 D. L. R. 218 ; (1922] 3 
W. W. R. 629.— CAN. 

1698 xiii. .] — As a general rule 

A in the absence of any stipulation 
to the contrary a principal, who em- 
ploys a hou«e agent on oommlBslon to 
find a purchaser for a house, retains 
the right as against the house agent 
of selling the house to a third party, 
who has not been introduced by the 
house agent directly or through another 
agent at any time before a proper offer 
is brought to him by the house ogont. 
If by so selling he prevents the house 
agent from earning his proper com- 
mission he is not liable in damugos, for 
the act of selling is a rightful act as 
against the house agent. — Boose v. 
Zeederbero & Duncan, [1918] C. P. D. 
283.— S. AF. 

1698 xiv. .] — An auctioneer 

was employed to soli property by 
auction on ooudition that if the 
reserve price was not reached no 
commission was to bo charged. The 
reserve price not being reached, the 
property was not sold. A prospective 
purchaser, who was present at the 
auction & who knew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formally intro- 
duced them. After protracted negoti- 
ations the prospective purchaser 
bought the property : — Held : the 
auctioneer's agency tenninated the 
moment he failed to sell by auction. — 
Martin v, Currie, (19211 T. P. D. 
60.— S. AF. 

1693 XV. .]— Deft, listed his 

property with pltfs., real estate agents, 
for sale at a fixed price & on named 
terms. Pltfs. mentioned the property 
to one F., who thereafter negotiatr^d 
with deft, for the purchase of the 
property, & oonooalod from him the 
fact that pltfs. had sent him. Deft., 
then, without any knowledge of 
pltfs.' intervention, sold to F., on 
terms less advantageous to himself 
than those contemplated in the agree- 
ment between pltfs. & himself. There 
was nothing in the circumstances to 
put deft, upon his inquiry os to whether 
pltfs. had sent F. to him ; — Held : 
pltfs. could recover neither a com- 
mission on the sale nor anything for 
their Borvlcos by way of Quantum 
meruit. — Elvin v. Clough (1908), 7 
W. L. R. 762 ; 8 W. L. R. 590.— CAN. 

1700 iv. .] — If the seller has 

opened negotiations with a proposed 
buyer, but the negotiations are broken 
off, & later the buyer renews the same 
through an agent, the agent is entitled 
to commission. — Fi'rzGERALD r. Buck- 
I.EY, [1924] 4 D. L. R. 38 ; oifQ- 25 
O. W. N. 638.— CAN. 

1702xxxix. .] — H. agreed with 

S., who had certain properties in his 
hands for sale, that he should receive 
half of the commission if ho offooted 
a sale. At the time a likely pur- 
chaser, C., was known to both parlies. 
H. pressed C. to purchase, but after a 


time, as a matter of policy, let the 
matter drop, intending to approach C. 
again on a fitting occasion. In the 
meantime a member of S.’s staff 
indirectly approached C., who decided 
to purchase : — Held : R. had estab- 
lished a chain of causation between his 
efforts & the result, & he wa** entitled 
to half the commission. — Healy v. 
Saundebb (1921). 17 Tas. L. R. 32. — 
AUS, 

1702 xl. .1 — ^Pltf. as agent for 

the owner of certain property intro- 
duced it to A. The owner was asking 
£17 17s. per week. Pltf. gave A. the 
key, on which w'as a label bearing only 
the name of the owner. A. told pltf. 
the property was unsuitable, & returned 
the key. About a fortnight later A., 
through seeing the owner’s name on 
the label 8c consulting the telephone 
directory, discovered the owner’s 
address, & met him to discuss the 
letting of the property, hut did not 
tell him that she had seen pltf. After 
negotiations between A. & the owmer 
extending over some days the owner 
agreed to let the property to A. for 
twelve months at £13 13s. per week : — 
Held : pltf. was entitled to commis- 
sion. — Symons v. Callil. 11923] 
V. L. R. 49.— AUS. 

1702 xli. .] — Deft. gave to 

pltfs. written authority to sell her 
land on terms, one of which was 
“price, very lowest, £10,009.*’ Pltfs 
brought the property under the notice 
of A., who got into personal com- 
munication with deft. & decided that 
It would suit him in every way, except 
as to price. After a delay of some 
weeks deft. 8c A. resumed negotiation b, 
which led to a sale of the property to 
A. for £7,300 : — Held : tho relation 
of buyer & seller was really brought 
about by pltfs., who were entitled to 
commission, — Birtchnell ». Morius. 
[1913] V. L. R. 201.— AUS. 

1702 xlii, .] — Agent Held : 

entitled to recover commission. — 
Gamble v. Excelsior Life Assurance 
Co. (1917), 3C D. L. R. 602.— €AN. 

1702x1111. In 1913, deft. co. 

employed pltfs., brokers, to sell 
lumber property at a minimum price 
of 1110,000.00, 8c agreed to pay a 
commission on tho purchase price. 
During the remainder of that year 8c 
tho whole of 1914, pltfs. wore working 
on this proposition, but failed to 
effect a sale. In 1915 tho selling price 
was reduced to 375,000.00. In 1916, 
deft. co. sold to a purchaser intro- 
duced by pltfs. for $65,000.00 : — Held : 
pltfs. were entitled to oommission on 
the purchase price. — Jabdine v. Pres- 
ooTT Lumber Co., Ltd. (1917), 44 
N, B. R. 505.— CAN. 

1702 xliv. .) — ^Whoro land is 

listed with a real estate agent lor sale 
8c is afterwards sold by the vendor 
directly to a purchaser introduced by 
tlie agent, the latter is entitled to his 
commission, even though tho terms of 
sale given in the listing as the basis 
on which tho agent is to negotiate arc 
not strictly adhered to. — Kino v, 
Schon. [1918] 3 W, W. R. 892 ; 44 
D. L. R. 111.— CAN. 

1702 xlv. .) — ^Nunnelly v. On- 

sum, [1921] 1 W. W. R. 606 ; 66 
D. L. R. 599 ; 16 Alta. L. R. 455.— 
CAN. 

1702 xlvi. .] — Doft. agreed to 

pay pltfs. commission on the sale of 
certain land, 8c agreed that it was on 
exclusive listing, subject to notice of 
withdrawal, which was not given. 
Pltfs. submitted the land to P. on 
terms of the listing 8c introduced P. 
to deft., who later, without pltfs.* 
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knowledge or consent, entered into an 
agreement \\1th P. for sal© ot the land 
8c of certain chattels used In farming 
it. The price of the land Was some- 
what less, & the cash payment con- 
siderably less, than as given in the 
listing : — Held : pltf. was wrongfully 
deprived of tho right which the listing 
gave him to earn his oommission. — 
Gilbert Brothers. Ltd. v. Keiser 
(1922), 69 D. L. R. 713 ; [1922] 2 
W. W. R. 1328.— CAN. 

1702xlvil. .]— Agent LTeW ; 

not entitled to recover commission. — 
Kennedy v. Victory Land & Timber 
Co., [1922] 3 W. W, R. 145 ; 68 

D. L. R. 201 ; revsd., [1922] 3 W. W. R. 
683 : 70 D. L. R. 868.— CAN. 

1702 xlviii. .] — If the relation 

of buyer & seller is really brought 
about by the act of the agent, he is 
entitled to a commission although 
tho actual sale has not been effected 
by him, but he must show that some 
act of his was tho causa ca-usans or tlie 
eflaciont cause of tho sale. — Bunting 
f». Hovland & Watkins (1923), 33 
B. C. R. 201.— CAN. 

1702 xlix. .] — Doft. wlslilng to 

sell his house placed it in an agent’s 
hands, fixing a net price. The agent 
Introduced P. but negotiations failing, 
deft, cancelled the agent's instruction 
to sell. Some time later deft. & P. 
agreed upon terms 8c a sale resulted : — 
Held : commission was payable on 
the amount P. first offered through the 
agent. — Fraser v. Harrison. fl924j 
1 D. L. R. 765 : 56 N. S. K. 431.— 
CAN. 

1702 1. .] — Pltf. procured A., 

B., & C. to enter into an agreement to 
purchase deft.’s mineral claims on 
certain terms of payment, upon which 
pltf. was to receive a commission as 
payments were made from time to time. 
Under this agreement a portion of the 
purchase price was paid 8c pltf. got his 
commission, but the agreement was 
afterwards cancelled. Subsequently 

E. , who had advanced to A. a 
considerable part of the money paid 
by him under the agreement, entered 
into an agreement direct with deft, 
to purchase tho claims paying $10,000 
down, 8c pltf. sought to recover com- 
mission on that sum: — Held: pltf. 
was not tho effective cause of tlio 
sale. — Olsen v . Pearson, [1924] 1 
D. L. R. 1097.— CAN. 

170211. .] — R.M. Buchanan CJo.. 

Ltd. r. Eby, [1927] 2 D. L. R. 819 ; 
[1927] 1 W. W. li. 929 ; 21 Sask. L. R. 
438.— CAN. 

1702 Hi. .] — Nicholson v. De- 

busb (Alta.), [1927] 3 W. W. R. 799.— 

CAN. 

1702 liii. .] — An agent gave G. 

a card to view certain property. After 
inspection G. deoidod not to buy as 
tho price was too high. ISome months 
later G. saw a “ for sale ** notice on the 
property which reminded him that ho 
had previously inspected the property. 
Ho then, without further communica- 
tion with the agent, negotiated witli 
the owner direct & purchased for a 
smaller amount : — Held : tho catisa 
causans of tho sale wa.s tho previous 
introduction through the agent who 
was entitled to Ills commission on the 
lower purchase price. — D oyle v. 
Gibbon, [1919] T. P. D. 220.— S. AF. 

1702 liv. .] — Certain property 

given for sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the reserve not being reached, 
8c was thereafter given to tho auctioneer 
for sale privately. L., on passing the 
property, saw a notice up referring 
intending purchasers to R., but being 
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1706a. .] — Bow’s Emporium, L/td. v. i 1711. Add, Annotation: — to (1) Consd. Price, 

Brjett (A. R.) & Co., Ijtd., No. 1687a, ] Davis v. Smith (1929), 141 L. T. 490. 
ante. 


Hwaw) of the fact that the auctioneer 
had been sellinsT the proport v went 
to tho auctioneer who referred him 
to tho owner. L. thereupon wont 
direct to tho owner & bought the 
property after having told him that he 
came on Ids own behalf & not at tho 
instance of any agent ; — Held : the 
auctioneer was entitled to bis com- 
mission. — Treoasees V. Mkikle, [1022] 
T. P. D. 317.--S. AF. 

1702 Iv. .] — Where a vendor 

concludes a contract of sale with a 
party with whom his real estate agent 
has boon negotiating in ignorance that 
ho is such a party, the agent is entitled 
to his commission if the olrcuinstauces 
are such that the vendor ought to have 
made inquiries which would at once 
have revealed the facts. — G riffiths e. 
Avdersox. [1925] 4 1). L. R. 976. — 
CAN. 

1702 Ivi. .] — Nelson e. Hirsch- 

noRN, 11927] App. D. 190.— S AF. 

1702 Ivii. — -.] — Then WITH v. 
1 NTEUNATIONAL HARVESTER Co. (li. C.), 
11 928] 2 D. L. R. 121. — CAN. 

1702 Iviii. . I — ^A real estate agent 

Avho brings his principal into relations 
with tho actual purchaser is the 
effective cause of the sale & entitled 
to his commissiou, although the 
principal sells behinci bis back & tho 
price paid by the purchaser is less than 
the sum at first demanded by tho 
d^principal. In tho present case wherein 
the purchase-money was paid into deft, 
bank, a creditor of the vendors, under 
an arrangepiont under whi<9i it under- 
took to pay the agent his commission 
out of the sums paid in, hold that the 
fact that the property was first trans- 
ferred to the bank’s manager who 
afterwards transferred It to tho pur- 
chaser introduced by tho agent did not 
take away tho agent's right to the 
commission, since the transfer to tho 
manager was taken merely to secure, 
in the interests of the bank & the other 
creditors of tho vendors, a sale to said 
purchaser ; &, moreover, the agent 

was entitled to succeed against tho 
hank on the ground that, whether the 
sole origrinally contemplated i.r., that 
from the vondtjrs direct to said pur- 
I'hascr, was or was not called off, the 
bank’s manager had agreed that the 
l)ank would pay the agent the com- 
mission if the transfer from the manager 
to said purchaser wont through. — 
Ladd v. Banqtjk Canadienne Nation - 
.VLE (Man.), [1928J 2 W. W. R. 272.— 
—CAN. 

1702 lix. The agent is 

entitled to commission if ho has been 
the means of bringing tho parties 
together, although ho may not actually 
liave introduced them to each other, 
6c although the actual sale has not been 
effected by him. — Brett & Co., Ltd. 
V. Bow’s Emporium, Ltd., [1928] 
S. C. (H. L.) 19.— scot. 

sr. Purchaser acting behind 

ugenVs back.] — Held : principal liable 
to pay full commission on conclusion 
<jf a contract of sale with the purchaser. 
— ^Merritt v. Doherty, [1925] 3 
D. L. R. 797.— CAN. 

PART Vin. SECT. 3. SUB-SECT. 1.— 
B. (b). 

1703 X . .] — One of two real 

estate agents with whom property was 
listed for sale : — Held : entitled to 
commission on a sale Initiated by him 
but completed by tho other agent, to 
whom tho purchaser made known Ids 
^vi8h to buy tlm property after it hod 
been brought to lus attention by pltf. — 
GRiPPirna v. Anderson, [1926] 2 

D. L. R. 657 ; [19261 1 W. W. R. 050 ; 
35 Man. L. R. 480.— CAN. 

1703 xi. — Deft, placed a 


proper! V in the hands of several 
agents, including pltf,, for sale. Pltf. 
found a purchaser who was willing to 
pay the price as ultimately fixed for 
tho property, 6c despatched a tele- 
gram stating that fact to deft. Before 
deft, received the telegram however, 
ho had in fact sold the property to 
another person through another agent. 
In an action by pltf. for commission : — 
Held : he had not complied with tho 
implied condition attached to tho 
promise to pay commission, namely, 
Lhat ho should find an able & willing 
purchaser & introduce him to the 
vendor before the vendor had in fact 
sold the property to some other person, 
& w'as therefore not entitled to recover 
commission. — Datnton v. Chivers, 
[1928] V. L. R. 5.55 : 49 A. L. T. 299 ; 
11928) Argus L. R. 394.— AUS. 

1706 ix. Delete the words & en- 
titled to commission.” 

1708 xili. .]— Pltf. intro- 

duced to deft. A., who wished U> 
purchase a property for his sou, B. 
Deft.’s house was eventually trans- 
ferred to tho trustees of C.’s estate, in 
which A.*.s family was Interested, & 
tho purchase-money was paid by the 
tru«^tees at the instance of A. Deft, 
alleged that another agent, though 
aware of A. *8 inspection of the house, 
obtained B.’s si^aturo to tho con- 
tract of sale ; — Held : the verdict 
should be entered for pltf. — Webster 
(A. G.) 8c Sons, Ltd. t>. Cotton 
(1919), 15 Ta«j. L. R. 17.— AUS. 

1706 xiv. .] — An agent Is 

entitled to commission on a sale 
brought about by his action in putting 
the purchaser in touch with the 
principal, oven though tho purchase 
is aubsoquontly completed through 
another agent. — Pbttypiece v. Hol- 
den (1920), 40 D. L It. 386.— CAN. 

1706 xv. .) — The commis- 

sion on a sale of real estate was given 
by the ct. to the agent who found the 
purchaser & put the vendor in motion 
to meet him, rather than to another 
who performed services in connection 
with the effecting & carrying out of 
tho sale. — Bateman v. Snelqrove & 
Garden, [19211 1 W. W. R. 305 ; 14 
Sask. L. R. 69 ; 57 D. L. R. 283.— 
CAN. 

1706 xvi. .] — A. promised 

B. a commission If B. sold a ship. B. 
employed a broker as sub-ogont, who 
mentioned the matter to another agent, 
8c it was passed on through others 
imtii, about nine months after tiie 
agreement with B., a broker to whom 
the matter was luentionod came to 
A. & made an arrangement directly 
with Mm resulting in a purchaser 
being obtained. B. continued his 
services, which were accepted by A., 
up to the time of sale, & was of assist- 
ance in procuring the GovL's consent 
to a transfer of the ship to a foreign 
registry : — Held : B. entitled to com- 
mission. — G reer v. Godson, [1921] 
2 W. W. R. 209 ; 60 S O. R. 653 ; 56 
D. L. R. 696.— CAN. 

1706 xvii, .3— Pltf. en- 

deavoured to effect a sale of deft.’s 
land to a oo., of which H. was a director, 
& introduced H. to deft. The parties 
ailed to agree upon terms 8c the 
negotiations ended, 8c pltf. made no 
further effort to soil the land. Sub- 
sequently deft, through another agent 
sold the land to H., who purchased it 
on behalf of another co. : — Held : pltf. 
was not entitled to commission. — 
Neve w. Lkeson, [1921] 1 W. W. R. 
904.— CAN. 

1706 xviii. - -.I — After pit fs., 

with whom a house liad been listed, 
introduced a prospective purchaser to 
the vendor, the purchaser endeavoured 
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to induce the vendor to reduce tho 
pi Ice. The vendor was unwilling to 
fix a figure agreable to the purchaser, 
8c the latter then negotiated through 
other agents, with whom the house 
had also beeu listed, 8c finally bought 
it : — Held : pltfs. wore entitled to 
commission. — Brook & Allison v. 
Hendricks (1922), 66 D. L. R. 825 ; 
15 Sask. L. R. 439 ; [1922] 2 W. W. R. 
680.— <3AN. 

1706 xix. .] — Deft, listed 

a property with pltfs. with instructions 
to find a purchaser at tho price of 
$5,000. A month later deft, listed the 
property with another broker at 
$4,750, tho second broker having his 
offices across the hall from mtfs.’ 
offices in tho same building. Pltfs. 
interested S. in the property 6c brought 
her to view It. Shortly after S. went 
to pltfs.’ offices with a view te pur- 
ohasing. & when about to enter the 
offices saw a picture of the property 
in the window across the hall markotl 
for sale at $4,750. She went into 
pltfs.* officup, discussed the sole but 
went out without making the purchase, 
crossed tiie hall 8c purchased tho 
property from the second broker at 
$4,750 :~IIeld : pltfa. were entitled 
to their commission. — Turner Meakin 
& Co. V. Field (1923), 33 B. C. R. 66.— 
CAN. 

1706 XX . .] — Carr v. La 

Dreche, [1927] 2 D. L. R. 480 ; [1927] 
1 W. W. R. 574 ; 38 B. 0. R. 97.— CAN. 

1708 xxi. .] — Pltf. received 

written authority from deft, to enter 
into a contract with a purchaser for 
tho sale of Ms farm Sc stock. The rate 
of remuneration was stated to be a 
certain percentage on tho value of th^ 
land sold. Pltf. Introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property, 
but through the instrumentality of 
another agent. Pltf. claimed from 
deft. £171 19s. in respect of the land 
sold, 8c £65 in respoot of the stock & 
implements. The Juiy found that the 
sale had resulted from the introduction 
of the purchaser from pltf. : — Held : 
pltf.’s right to commission depended 
on tho terms of Ms authority, & this 
did not authorise any commission on 
the sale of the stock. — Rowe v. 
Butler, [1921] N. Z. L. R. 437.— 
N.Z. 

1706 xxii. — .] — Deft, agreeil 

to pay pltf. commission if a sMe of 
deft.’s house to X., who was intro- 
duced by pltf., wont through. Deft, 
also agreed to lot pltf. know should ho 
be prepared to sell his house for a 
smaller amount than ho had men- 
tioned to pltf. Deft, subsequently 
Instructed another attorney to offer 
the house to X. at a reduced price, & 
a sale was thereupon concluded : — 
Held : pltf. was entitled to the com- 
mission agreed upon. — Van dek Walt 
V. Hopmkyr, [1920] C. P. D. 50.— 
S. AF. 

1706 xxiii. .] — A agreed to 

give B. a commission in case of a sale 
of certain premises. B. introduced 
C., but no sale resulted. C., of his 
own motion 8c not as an agent of B., 
subsequently introduced D., & A. sold 
the premises to D. : — Held : B. was 
not entitled to commission. — Goddard 
V. Arnold, [1922] T. P, D. 167.— S. AF. 

1706 xxlv. .]— Wallace r. 

WestehMAN (B. C.), [1928J 3 D. L. R. 
939.— CAN. 

1707 ii. .] — III a dispute as to 

wMch of two real -estate agents was 
entitled to tho commission on a sale : — 
Held : the one who flmt throiigji Im. 
advortisemont attracted 8c iulerviewed 
the purchaser 8c directed Mm to tho 
owner was Die €*fflcient cause of tlie sale 
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1718* Add, Amwtaiion : — As to (2) Refd. Howard 
Houldor V, Manx Isles S.S. Co., [1928] 1 
K. B. 110. 

1726. Add, Annotation : — Refd. Honlder Howard 
V, Manx Isles S.S. Co., [1923] 1 K. B 110. 

1738. Add, Annotation : — Consd. Bow’s Emporium 
v. Brett (1927), 44 T. L. B. 194. 

1739. Citations: — For the existing citations sub- 
stitute as follows : — 

(1887), as reported in 58 L. T. 96 ; 8 T. L. B. 
836, H. L. 

Annotations : — For “ Mentd. Barnett v, Isaac- 


son (1888), 4 T. L. R. 695,’’ read «Re£d. 
Barnett v. Isaacson (1888), 4 T, L. B. 596.” 
Add. Annotations: — As to (2) Consd. Price, 
Davies v. Smith (1929), 141 L. T. 490. 
Generally i Refd. Keppel v. Wheeler, [1927] 
1 K. B. 677. Menta. Banbury v. Bank of 
Montreal, [1918] C. 620 ; Howard Moulder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1740. Add, Annotation : — Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

Add, Annotation : — Refd. Howard Houlder 
r. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

I 1746. Add, Annotaiion : — Refd. Howard Houlder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 


& entitled to the ooinmlssion, rather 
than the other who subsequently 
disouBsed the property with the pur- 
chaser 8c whose asreut first showed It 
to lilni. — Buffet v. Waller & 
Lazabnick. [1920] 2 W. W. li. 404 ; 
62 D. L. K. 499 ; 30 Man. L R. 437.— 
CAN. 

1707 iii. lA)an broker .] — The 

offloo ot a loan broker is to brine 
together the borrower & the lender 
who Is willing to open negotiations on 
a reasonable basis, & when he has done 
that, ho has done all that Is necessary 
for him to do & earn his commission. — 
VaHAUJI MOOUI V. KaRSONDAS TT5JPAL 
(1927), I. L. R. 52 Bom. 627.— IND. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

B. (0). 

1. 1. -S. P. Satcutdinanda Butt v. 
Nritya Nath Mitter (1923), I. L. R. 
60 Calc. 878.— IND. 

tU. .] — Where a land agent is 

employed to sell or exchange the 
property of his oUont, Sc oommission 
is to bo paid to him when he has 
*' effected a sale or exchange of such 
property, his right to commission 
accrues when he procures a valid 
contract for the safe or exchange of 
such property. — Nigro v. Wilsox, 
[1924] N. Z. L. R. 834.— N.Z. 

1722 i. Compleiion of entire con- 
tract.] — Greer v. Godson (1918), 40 
D. L. R. 218.— CAN. 

ci, .] — Pltf. found a pur- 

chaser for deft. *8 laud, the amount of 
oommission was agreed on. Sc an agree- 
ment of sale executed. The pur- 
chaser subsoqueutly refused to carry 
out the sale : — Held : pltf. was entitled 
to the oommission. — Doner v. Loose, 
[1020] 2 W. W. R. 388 ; 63 D. L. 11. 
30 : 30 Man. L. R. 360.— CAN. 

Bt. Commission payable on re- 

ceipt of purchase-money — Payment by 
promissory notes. ] — An agreement pjx)- 
vlded that commission was *' to become 
duo Sc payable when the purohaae- 
money or any part thereof has been 
paid ** : — Held : dofts. having accepted 
promissory notes in lieu of a cash 
payment, the promissory notes must 
bo treated as a cash payment so far as 
pltf. was ooucernod. — Cross v. Wood 
(1921), 64 D. L. R. 105 ; 50 O. L. K. 
16.— CAN. 

sa. Commission payable for ser- 

vices already rcjufercd.}— When it has 
been definitely agreed to pay an agent 
commission for his services in negoti- 
ating a sale. Sc the payment was to be 
made for services already rendered Sc 
was not to be dependent upon the pay- 
ment of the purchase price, the agent 
can reoover the commission under the 
agreement, although the purchaser has 
fulled to make any payment after the 
first one. — Carmichael v. Bowers 
(1922), 67 D. L. R. 515.— CAN. 

PART VIII.' SECT. 3, SUB-SECT. 1.— 

C. (a). 

1729 iii. IScUe of remainder of 

land.] — Pltf. employed deft, to sell 
a house Sc portion of the block of land 
on which It stood. Deft, found a 


purchaser Sc a contract of sale was 
signed under which pltf. gave the pur- 
chaser certain provisional rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modlfloation of the contract 
with regard to tho rights over the 
unsold portion. Sc deft, did con- 
siderable work in trying to Induce the 
purchaser to vary the controc-t Ic this 
respect. During the negotiations left, 
repeatedly urged pltf to sell the whole 
of the land. Negotiations having 
failed pltf. behind the back of deft, 
sold tho remainder of the land to tho 
origmal purchaser & the whole was 
included in a single transfer : — Held : 
deft, was not entitled to commission 
on tho sale. — McAndrew v. Gray 
(1920), 20 S. R. N. S. W. 635.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 1.— 
C. (b). 

BW. Tranaaefion similar — Further 
sale.] — A. In 1011 employed pltf. to 
sell a Crown lease, & an agreement wai> 
entered into which provided that if 
pltf. sold the lease for £26,000 he was 
to receive £5.000. In 1914 through 
the instrumentality of pltf. the lease 
was transferred to 8. Sc, on payment 
by S. of £5,000, pltf. received £1,000 
as commission. In 1919 A. Sc S. sold 
the lease to T. for £14,000. Some 
years prior to this sole pltf. had sub- 
mitted full particulars of the lease to 
T., who would not then buy. L., who 
was employed for that purpose by A. 
8c S., had brought about the sale to T. 
Pltf. claimed commission In respect 
of the sale to T. : — Held : pltf. was not 
entitled to oommission. — Dewdney v. 
Matiieson. [1023] 8. A. S. R. 105.— 
AUS. 

PART VIII, SECT. 8, SUB-SECT. 1.— D. 

sa. Agent to obtain money for project — 
Expansion & rnodifloation of proposal.] 
— Held : the agent was entitled to 
recover commlsaon. — ^Thomas v. Gale, 
[1027] 1 D. L. R. 693 : S. C. R. 314 ; 
vearying, [1925] 3 D. L. R. 767, — CAN. 

Bb. Agent to procure loan to third 
party — Loan raised by third party .] — 
I'ltf. claimed a commission of 1 per 
cent, from deft, on the ground tliat tho 
I latter had requested him to raise a 
loon of £27,500, subsequently inoroasod 
to £36,000, not on behalf of deft, but 
on behalf of one F. It wa.s admitted 
that. deft, had sold a certain property 
to F. forasum of £4.6,000, £10,000 to ho 
aid in cash Sc the balance to be scoured 
y a bond over tho property ; through 
pltf. *8 efforts the manager of a oertain 
lusurnnce oo. was prepared to advance 
£27,500 to F. on a first mtge. over tho 
property & that thereafter a sum of 
£35,000 was in fewjt advanced by the 
insurance oo. upon that security, 
together with certain additional 
securities. Deft, denied that he had 
mode the contract alleged with pltf. 
8c stated that the real arrangement 
between them was that pltf. should 
raise a loan of £27,500 on behalf of 
deft, himself Sc not for F., 8c further, 
that if F. paid off the whole amount 
of the purohaso price in cash pltf. was 
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not entitled to any oommission wliat- 
over, 8c that F. had pcrac)nally raised 
on his own bohalf a loan of £35,000 
not on tho security of the property 
alone but on additional securities 
belonging to him. At the trial pltf. 
applied for leave to amend his declara- 
tion so as to base his claim on a man- 
date to raise a loan of £27,000 only. 
Tho trial ct. refused to grant the 
amendment & held pltf. had earned 
commission on £35,000, the sum 
actually advanced to F., but as pltf. 
had declared himself satisfied with 
£275 awarded the lattcir amount. 
Deft, having appealed : — Held : com- 
mission of 1 per cent, was promised 
pltf. by deft, if the former was instru- 
mental in obtaining a loan of £27,500 
from the insurance co. to F. ; further, 
in view of application for amendment, 
which should have been granted, 1» 
was unnecessary to consider whether 
pltf. was entitled to commission on the 
wlK)le sum advanced. 8c, as on tho facts, 
it was clear that £27,500 would have 
been advanced on the properly alone, 
the fact that £35,000 haa been lent 
upon the property, together with 
additional security, did not debar pltf. 
from recovering commission on 
£27,500. — Sammel V. Jacobs 8c Co., 
[1928] App. D. 353.— S. AF. 

10 . Agent to sell — Tt^ird party entering 
into partnership with principal.] — A., 
an agent employed by P. to obtain a 
purchaser for a mill, introduced M. to 
P. The sale did not go through. 
P. eventually entered into a contract 
of partnership to work the mill, the 
partners being P., M. & C. : — Held : as 
the transaction resulting from the 
agency differed substanUaTly from that 
which A. had been employed to 
procure, he was not entitled tc anv 
remuneration. — Border v, Edley, 
[1920] O. P. D. 19.— «. AF. 

pi. .1 — Pltfs. claimed for 

commission on sale of timber holdings 
of deft. CO. The shareholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the directors, & a letter 
from the co.*8 managing director U* 
pltfs. offered $35,000 commission 
should pltfs. make a sale at a oertain 
named price, which price would net the 
CO. such minimum price. A sale was 
made through other agents, not for a 
lump sum, out for a price based on 
board measurement to bo paid for as 
the timber was taken, with an addi- 
tional sum to be paid when the timber 
had boon logged : — Held : the sale 
was not a sale within the contract. — 
Roray V. Nimpkish Lake Logging Oo., 
Ltd., & Garland, [19191 2 W. W. R. 
105.— CAN. 

y i. .1 — E. requested S., a 

servant of pltf., to obtain a buyer for 
his property. E. told S. that he 
wanted £850, Sc would pay com- 
mission. S. then asked E. if he would 
consider an offer. E. replied he 
wanted £800 clear. S. introduced K, 
to E., but the price offered was too 
low. Sc after various negotiations no 
sale took place. 8ix months later B. 
sold the property to K. for £600 : — 



VoL I.— Agency. Cases 1748a ~1761a. 


1746a. Agent to sell property— Agent himself buy* 
ing property — With consent of principal.] — 

an agent has been instructed to seU 
property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 
to commission on the purchase by himself 
unless his principal has expressly agreed that 
such commission shall be payable. — Hooker 
V. Waller (1924), 20 Com. Cas. 296. 

1746b. At stated price -Sale at lower price — 

With consent of principal.] — Price, Havtes 
& Co. V, Smith, No. 1780a, post 

1751* Add. Annotaiion : — As to (2) Refd. Howard 
Houlder v, Manx Isles S.S. Co., [1923] 1 
K. B. 110. 

1751a. .] — Pltfs., who were shipbrokers, nego 

tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 for 
five years, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
time between the signing of the charter h 
the completion of the charter period for 
£125,000. On the day when tho charter- 
party was signed defts. signed & gave to 


pltfs. a commission note in these terms : 
“ We hereby agree to pay you ... 6 per cent, 
brokerage on hire. . . - Should the option of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be SJ per 
cent. . . .’* The charterparty was acted upon 
until June, 1921, when defts. sold the steam- 
ship to the charterers for £65,000. Pltfs. 
brought an action against defts., claiming 
{inter alia) 3J per cent, commission on 
£65,000, the price paid by the charterers for 
the steamship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same : — Held : (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale efiected 
being a sale at a different price from that 
upon which alone the brokerage of 3i per 
cent, was to become payable ; (2) the latter 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit . — Howabd-Houlder & Partners, 
Ltd. V. Manx Isles S.S. Co., [1923] 1 K. B. 
110 ; 92 L. J. K. B. 233 ; 128 L. T. 347 ; 
38 T. L. R. 757 ; 66 Sol. Jo. 682 ; 16 Asp. 
M. L. C. 95 ; 28 Com. Cas. 15. 


Held : as tho buyer ollercd loss tUau 
£800, pltf. was not entitled to oom- 
mission. — Robinson v. Evbs, [1917] 
S. A. L. H. 71.— AUS. 

yii. .1 — Held: as the 

employment was a general one, the 
price mentioned being intended not 
as a hard & fast one, but as a basis 
of negotiations, pltf. was entitled to 
the agreed ooramisslon on the price 
obtained. — Prentice v. Merrick, 
[1917] 3 W. W. R. 1060 ; 24 B, C. R. 
432 ; 38 D. L. R. 388.— CAN. 

y iii. .] — An owner in Apr. 

listed with an agent certain land 
for sale at $36 an acre with a fixed 
cash payment, the price to include tho 
crop. In Nov., after the owner had 
taken off &*8old the orop, tho agent 
sold the laud for $30 an acre on a 
small cash payment ; — Held : in order 
to earn liis commission the agent had 
to obtain a purchaser for the land 
crop at $35 per acre. — I’itciiell v. 
Lawton, [1919] .3 W. W. R. 728 ; 49 
D. L- R 185.— CAN. 

y iv. .] — Deft, listed his 

farm with pltfs. for sale at $38 an 
acre. Deft, sold the land at $37 an 
aoi*e to one introduced by pltfs. : — 
Held : pltfs. were entitled to com- 
mission. — Smith v. Wright, [1919] 3 
W. W. R. 1094 ; 49 D. L. R. 408 ; 
12 Sask. L. R. 491.— CAN. 


yv. .] — When a proprietor 

goes to an agent & requests him to find 
a purchaser, naming at tho same time 
the sum which he is willing to accept, 
that will constitute a general employ- 
ment. should the estate be eventually 
sold to a purchaser introduced by the 
agent, tho latter will be entitled to his 
commission, although the price paid 
should be less than the sum named at 
the time tho employment was given. 
The mention of a specific sum prevents 
the agent from selling at a lower price 
without the consent of his employer, 
but it is given merely as the basis of 
future negotiations, leaving the actual 
price to be settled in the course of those 
negotiations. — Palmer v. Harvey 
(1922). 66 D. L. R, 769 ; 15 Sask. L. R. 
152 ; 1 W. W. R. 231 ; affg. (1920), 
55 D. L. R. 703 ; 14 Sask, L. R. 19.-- 
CAN. 


y Vi. ; — .] — Where the con- 

tract is that the agent is not to be paid 
a commission unless ho proroures a pur- 


chaser at a specidod figure, the fact 
that a sale is made by tho owner at a 
lower price does not entitle the agent 
to remuneration by way of gtuintum 
nieruit. — GRiFfTra v. •Frederiokson. 
[1926] 4 D. L. R. 50 ; [1926] 2 W. W. R. 
680 ; 36 Man. L. R. 54.— CAN. 

y vii. .] — ^Weaver v. Dix- 

Hox, [19281 4 1). L. K. 226 ; 62 O. L. U. 
419.— CAN. 

8d. Third party taking land in a 

trade.] — ^Agents who had been promised 
a commission should they obtain a 
purchaser tor laud at a certain price : — 
Held : not entitled to commissi on, as 
they only introduced a party who took 
the land in a trade & with whom tho 
principal had previously discussed a 
trade. — Brown v. Patohell, [1919] 
3 W. W. R. 701 ; 49 D. L. R. 158.— 
CAN. 

se. Agent to exchange — Exchange of 
other propertiea.] — A real estate agent 
is entitled to his commission on an 
exchange of properties where he 
brings tho parties together & engages 
actively in negotiating the exchange, 
wliich eventually falls through owing 
to the objection of his principal to 
Include certain stock & implements 
io the transaction, the principal soon 
afterwards completing the exchange 
without the stock & implements but 
with tho same purchaser for other 
property owned by him. — Dunn v. 
Sinclair, [1923] 1 D. L. R. 426. — 
CAN. 

sf. Agent to oblaxn eignaiure of wife 
— Obtaining signature of husband.^ 
Defts. agreed with pltfs. that if the 
latter obtained Mrs. M. to sign a 
building contract for a house they 
would pay pltfs. the usual commiewiou 
as on a sale of land. Pltfs. obtained 
the signature of the husband : — Held : 
as it was immaterial to defts. whether 
the contract was signed by Mrs. M. or 
by the husband, pltfs. were entitled to 
the commission agreed to. — Smith & 
Smith v. Dinqle Sc Holmes, [1923] 
3D L. R 68 ; 3 W. W. R. 49.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
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1754 xix. Principal altering 

date for giving possession.] — ^An agent 
with whom land has been listed tor 
sale has earned his commission wheo 
ho has introduced to tho owner a 
purchaser who is ready, willing Sc able 
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to buy at the price & terms stated 
by the owner, though the sale does not 

f ro through by reason of the owner 
nsisting on a date for giving ol pos- 
session later than that at first stated. 
— HmOlNS V. MtTOHELl., [1921] 1 
W. W R. 252 ; 57 D. L. R. 288 ; 31 
Man. L R. 60.— CAN. 

1754 XX. .]— Deft. .—Held : li- 
able to pltf. for an agreed commission 
for a sale of land procured by pltf. &; 
wiiich was not carried out because of 
deft.'s refusal, without sulfieicni 
reason, to carry it out. — Balls v. 
McGregor (1922), 68 D. L R 718: 
32 Man. L R. 196; [1022] 2 W W U 
1247 ; ajfg., 66 D. L. H. 696.— CAN. 

1754 xxi. .1 — Where a real- 

estato agent had found a purcha.HeT 
who had accepted the seller’s proposi- 
tion for tlie sale or exchange of his 
land. Sc tho aooeptauce was made within 
the time limited by the seller, but- the 
soiler refused to complete tho trans- 
aotion Sc alleged that tho purchaser 
was not ready, willing or able to com- 
plete tho transaction : — Held : the 
onus of proof was on the agent suing 
for commi^^sion. — Regina Brokeuaoe 
& I.v vestment Co. v. Kistner [1922), 
70 D. L. R. 75 ; [1922] 3 W. W. H. 
657.— CAN. 

1764 xxii. Agent taking undue 

advantage of principal.}— A. real estate 
dealer, who acted for a foreigner with 
an imperfect knowledge of English, 
took an undue advantage of his priuoi- 
pal in representing an improvident 
transaction to bo a very desirable one, 
which ho should enter into in substitu- 
tion for an exchange which had fallen 
through. The principal having re- 
pudiated the second transaction, the ct. 
refused to allow tho agent tho cozn- 
misaiou he would have obtained there- 
under had it been completed, but 
allowed him commission on a quantum 
meruit based on the amount of com- 
mission contemplated by the first 
transaction. — Burns v. Minohau 
(Alta.), [1926] 3 W. W. R. 791.— CAN. 

1754 xxiii. .] — Turner MEakin 

& Co. V. Caledonia & British 
Columbia Mortgage Co., Ltd., [1927] 
2 D. L. R. 395 ; 38 B. C. \i, 103.— CAN. 

1768 vlii. — .]— Deft., having a 

property for sale, gave an authority 
to pltf. In the following terms: “ J 
hereby autboriso you to sell in> 
property, for the price of £2,600 netl. 



Cases 1766 — 1768a. English and Empibh Digest Supplement. 


1756, Add, Annotation : — Refd. Howard Houlder 
V. Manx IsJes S.S. Co., [1923] 1 K. B. 110. 

1759. Add, Annotation : — Consd. Piice, Davies v. 
Smith (1929), 141 L. T. 190. 

1763. Add, Annotation : — Refd. Howard Houlder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1768a. Principal selling: ship to charterers — During 
currency of charter.] — Sliipbrokers employed 
to etl'ect a chai*ter of a steamship procured a 
charter for eighteen months, but after four 
months of tlie charter had run the owner 
sold the vessel to the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 2i per cent, on the hire paid & earned 


under the charterparty & on any continua' 
tion thereof. In an action by the brokers 
to recover commission for the remainder of 
the charter period : — Held : it was not an 
implied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed. — French (L.) 
& Co. V, LBE8TON Shipping Co., [1922] A. C. 
451 ; 91 L. J. K. B. 655 ; 127 L. T. 169 ; 38 
T. L. R. 459 ; 15 Asp. M. L. C. 544 ; 27 Com. 
Cas. 257, H. L. 

Annotations : — FoUd. Howard Houlder r. Manx Isles S.S. Co., 
11923] 1 £. B. 110. Mentd. Gaze v. Port Talbot Corpu.. 
(1929), 93 J. 1^. 89. 


Any aiuouul over A above this llgriirc 
tt) be i3aid to you as (.oiumlsslon on the 
sale.** PItf. found a purchaser who 
entered Into a contract to purchase for 
£2,750. The ]>arg:ttin went off, how- 
ever, owinHT to the purchaser’s insistAuuMj 
on the removal of some restrictive 
<;ovenants, which deft, was unable to 
effect ; — Held : jiltf. having found a 
purchoHer, ifc having brought about 
a contract for sale at a iirice of £2,750, 
was entitled to the suiu of £150 by way 
of commiHsion, & the subsemiont 
failure of t.ho transaction, through no 
default on his part, did not deprive 
lilm of his right to recover that amount 
from deft. — Pkacock v. Tauleton 
(1928), 28 S. B. N. S. W. 561 ; 45 
N. H. W. W. N. 1C4.-~AUS. 

sk. Principal refusing to compete with 
other buyers. J — Pltfs. engaged deft, to 
nurohase lambs in alargespeclfled ai-ea. 
He was to receive a commiMHion on all 
lambs bought by him, the price to be 
the highest market price at llic time of 
dcllvcrj\ Deft, proceeded to can- 
vass farmers & secure options on tiie 
Iambs they had for sale. When the 
time for taking the delivery \\&^ at 
bund pltfs. advanced deft. 12,000 to 
buy lambs. When the time for taking 
delivery of the lambs arrived, pltfs. 
refused to advance the price to the 
level of that of competing buyers & 
deft, was unable to procure the lambs 
which ho had agreed for //rZd ; 
pltfs. had defaulted & were estopped 
from saying that deft, did not complete 
iii.*> CO u tract. — New Enqlanu Dressed 
Meap & Wool Co. v, Patrick 
Brothers, (19231 1 D. L. R. 153. — 
CAN. 

1763 i. Principal declining to accept 
loan.1 — Where an agent performed his 
part in obtaining u loan, & was in no 
wav responsible for the non-payment 
of the money uudei the Joan : — Held • 
ho was entitled to bis commission. — 
Whiteside v. Wat.lace SnirvARDs, 
Ltd. (1919). 27 B. C. K. 40; 4.5 
O. L U 434.-~CAN. 

1760 V 1 — 8.MITH V. ITPPKU 

Canada Oolleoe (1920), 48 O. L. 11. 
120 ; 54 D. L. 11. 548 ; 18 O. W. N. 
370.--CAN. 

1760 vi. .] — Pltf., a ship & 

general broker, sold to N. a ship on 
deit.’s behalf. The purchase price was 
£140,000 payable by N. to deft. In 
InotolmontH, & deft, agreed to pay 
pltf. £20,000 of the purohase price 
when he I’eceived the second instalment. 
Before that instalment was paid N., 
with doft.’s consent, canoolled the 
contract : — Held : upon the caucelia- 
tion of the contract of sale, pltf. *8 right 
under his special contract with deft, 
was determined & bis claim for oom- 
misbion failed. — G owan r. Bowern, 
11924] App. D. 550.— S. AF. I 

si. Principal not negotiating in good 
faith.] — Where under au agreement 
to pay an agent commlaslon on a sale 
or real eotato, the agent Ir be entitled 
to the commission only when the 
priuoipu) concludes a sale to a pur- 
chaser found by the agent, the law 


Implies an agreement by the principal 
to negotiate In good faith with the 
purchaser proposed Ifi to demand only 
such terms as, considering all the 
circumstances, might bo conceivably 
demanded in perfect good faith. 
Wliere the principal does not negotiate 
In good faith & the sale in thereby 
prevented, the agent is entitled to 
damages. — McIntyre & Co. v. Law, 
(1018] 2 W. W. R. 369 ; 13 Alta. 
L. R. 273 ; 40 D. L. R. 231.— CAN. 

•m. Principal selling ship to charterers 
— Commission payable under charier .] — 
Pltfs. negotiated a charterparty, which 
contained a clause providing for 
payment of commission on the esti- 
mated gross amount of hire as earned 
& paid. Subsequently the owners & 
the charterers entered Into a contract 
of sale, which contained a clause can- 
celling the charter & so cancelling the 
clause therein providing for the com- 
mission : — Held pltfs. were entitled 
to the amount of commission which 
would have been payable if the charter- 
party hud not been cancelled, but, 
especially having legard to the fact 
that the action was brought before 
the period hiring under the charter- 
party had expired, subject to a fair 
deduction in view of the rlsk'oX the hire 
ceasing apart from any voluntary 
action by the owners. — Roxburoh v. 
CRogny & Co . [1918] V L. K. 118.— 
AUS 

PART VIII. SECT. 3. SUB-SECT. 1.— 

E. (b). 

bi. .] — Held: the agent was not 

entitled to commiasion. — Fi.anaoan v. 
Chapman, (1920) 1 D. L. R. 159 ; 68 
O. L, R. 94.— CAN. 

e i. .] — Deft, who wor autho- 

rised to procure a purchaser & accept 
a deposit & retain from the deposit his 
commission for procuring a purchasei 
then ready & wllltng & apparently 
able to fulfll his obligation « to the 
extent at least of making the down 
payment, procured a purchaser, who 
made the agent a deposit ot 1250, & i 
the vendor entered into a written i 
memorandum to sell to him. The I 
principals afterwards by arraugements 
between themselves oanoelled the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment, & the purchaser 
agreed to forfeit the 1260 : — Held : 
deft, was entitled to retain the 3250, 
but was nob entitled to anything 
further. — De Wolf v, Delmaqb 
(1022), 65 D. L. R. 42; 17 Alta. 

L. R. 441 ; (1922] I W. W. R. 1120.— 
CAN. 

e ii. . 1 — ^A broker, commissioned 

to obtain a purchaser for a piece of 
land, found a puiphaser, who failed to 
complete the sole 'ivlthin a fixed period 
owing to his Inability to pay ready 
money. The principal entered into a 
new arrangement direct with the 
purchaser, & such new arrangenjient 
was subsequently rescinded ny the , 
principal ; — Held : the broker was not I 
enUtled (D commission. — Foucaii & 1 
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Co. r. Mttdaliar (1923), I. L. R. 2 Ran 
45.— IND. 

fi. .] — W., having agreed to 

soli shares to a co., entered Into a 
contract to pay C. a commisbion for 
services in effecting the sale. The 
purchase price of the shares was to he 
paid by instalnionts & the commis- 
sion was to be paid out of the respective 
Instalments. The contract provided 
that if the payments weio not made 
by the purcliascrs W. would be under 
no liability to pay the commission. 
The initial pasrment w'as made &; the 
commission thereon paid to C. When 
the next payment fell duo the pur* 
ciiasers defaulted* & shortly after the 
oo. was placed in liquidation. The 
li(Iiiidator offered the assets for sale 
& accepted the tender of W. & H. 
Tiie successful tenderers received all 
the assets of the estate including the 
stock bold by C. There was no evi- 
deuce that the assets had a cash value 
equivalent to the amount of the 
unpaid purchase price of the shares : — 
Held : W. had not received payment 
tor the shares. & tlic commission was 
not earned. — Cecil v. Wettlaupkr, 
[19231 S C. R. 09 ; 1 D L. R. 362 ; 
uffu, 20 O. W. N. 260.— CAN. 

li. .] — Progressive Agency v. 

Bennett, [1928] N. Z. L. R. 100.— N.Z. 

tn. Third party repudiating contract. 
— Where a contract for sale was entered 
into between A. & B., & A. accepted 
B. as the purchaser, but B. did not 
pay any portion of the purchase- 
money, & Bubsequentb' repudiated the 
fjontract : — Held : the agent who 
negotiated the contract was entitled 
to commission on the sale. — Bond v. 
Dawson, [1923] St. R. Qd. 63.— AUS. 

sp. .] — Where a purchaser repu- 

diated the agreement of sale, the vendor 
acquiescing: — Held: pltfs. as agents 
uere not entitled to commission. — 
Motor Fak.vhno & Deveixipment 
Co. & Davidson v. Smith, [1923] 2 
D. L. R. 1178 ; 1 W. W. R. 1409.— 
CAN. 

6t.’ .] — Pltf. employed 

find a purchaser for certain land, & 
.igreed to pay him commission If he suc- 
ceeded. Deft, found persons willing to 
tdEe an option, & he prepared an option 
agreement which was entered Into by 
the parties. The purchase price was 
33,000, & the cash payment was 
3300 wliich was to bo forieltod if tiie 
purchasers failed to go further iu 
the purchase. They paid this 3300 to 
deft., who paid pltf. 3150, retaining 
the balance, 3150, as his commission 
on the whole purchase price. The 
purcliascrs refused to carry out the 
purchase : — Held : pltf, was entitled 
U) the 3150 retained by deft, as oom- 
mfssion. — Carlson v. Thompson, 
[1923] 3 W. W. R. 809.— CAN. 

sa. . ) — Pltf. entered into the 

following sale agreement with deft, ; — 

' I hereby authorise you to negotiate 
a sale, & agree to pay you com- 
mission pi-ovided you sell or furnish 



Vol. L— Agency. Cases 1771—1783, 


1771. Add, Annoiation : — Refd. Uoward Uoulder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1776. Add, Annotation : — Refd. Uoward Uoulder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1776a. “ Private treaty sale.] — Where an 

estate agent is employed to find a purchaser 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purchase price on sales by 
“ private treaty,” his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. Wlien, there- 
fore, the agent has been employed simi)ly on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
Ids principals, has not been 

39 T. L. R. 399. 

1780a. .] — Pltfs. D. & Co., who were partner- 

ship agents, claimed to recover from deft, 
the sum of £92 lO.s., being the balance of 
commission on the sale of deft.’s business 
I)remises at T., elTected by pltfs. Deft, had 
advertised the property for sale, & pltfs. 
had sent him a ” particular form ” which was 
in blank, except the words : “I hereby 
instruct 3 ^ou to sell my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 
6 per cent, on the total price paid by the 
I)urchaser & appoint you agents,” which, as 
Itfs. alleged, they bad inserted on the form 
efore sending it to deft. On July 8, 1928, 
deft, filled in the form &; returned it to pltfs., 
but he subsequently denied that the above 
words were on the form when he signed it. 
A firm of G. Ac Co., estate agents, believing 
that they had secured a likely customer for 
the property, coinmunitjated with pltfs. & 
sent then representative, P., to them, <fe 
pltfs. introduced P. to deft. Deft, alleged 
that P. had been introduced to him as a 
urchascr, but pltfs. contended that he bad 
een introduced to deft, as another agent 


who would be likely to find a pui’chaser. 
Ultimately P. found a purchaser in one T., 
who agreed to pay £4,000 for deft.’s property. 
In the ” particulars form ” deft, had stated : 
“ Lowest price for goodwill, fixtures, & 
fittings, £4,500,” but he eventually accepted 
£4,000. Meanwhile pltfs. & G. h Co. had 
agi’eed to share the commission. Deft, 
subsequently paid commission amounting to 
£107 lOii. to G. & Co. As this amount was 
£92 10s short of £200, the 5 per cent, com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, Ac deft, contended 
{inter alia) that he was not liable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 5 per cent, commission were 
in the particulars form of July 8, 1928, when 
deft, signed it, (6) that the property was 


sub-agents for pltfs. : — Held : (1) pltfs. were 
not to be dei)rivcd of their commission 
by reason of the fact that the property was 
ultimately sold for £4,000 instead of the 
£4,500 asked by deft, in the particulars 
form ; (2) the jury’s findings that the words 
about 5 i>er cent, commissions wore in the 
document when deft, signed it, the property 
was sold through the instrumentality of the 
pltfs., Ac that G. Ac Co. were acting as sub- 
agents for pltfs., could not bo interfered with ; 
Ac (3) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
completed, Ac as the writ was issued thirteen 
d.ays before the date of the actual completion 
of the purchase, it was issued too soon Ac the 
action fail(*d. — Price, Davies Ac Co. v. Smith 
(1929), 111 L. T. 490 ; 45 T. L. 11. 542 ; 73 
Sol. Jo. 401, C. A. 

1782. Add, Annotation : — Generally^ Mentd. 

Hughes V, SatcheU (1925), 134 L. T. 93. 

1783. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 
110 . 


ino either directly or indirectly with 
the name of a party to whom 1 may hcU. 
ConimisBion to bo due & payable when 
sale is made.** Deft, found a pur- 
chaser. ontcrod into an agreonicnt of 
sale with liim. Sc a deposit of $200 
wtis paid by the purchaser to deft. 
The purchaser subsequently refused 
to complete the purchase, & the sale 
was never completed : — Held : the 
sale never having: boon completed, 
deft, was not entitled to any com- 
mission. — Leaman V. Lawton (1923), 
51 N. B. R. 110.— CAN. 
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tb. Afjent himself •paying deposit — To 
prevent sale of land until definite pur- 
chaser secured .] — Where an agent for 
sale of laud paid his principal $200, 
leading the principal to believe it was 
paid as a deposit on behalf of P., 
whereas it was really paid to hold the 
land until a dctlnlte purchaser could be 
secured : — Held : the agent was not 
entitled to any commission. — CitERER 
& Paiterson V. Brayiirook, [19191 
3 W. W. R. 422.— CAN. 

1780 ix. Agreement to pay ct>m- 

tnissum on work done .] — Pltf., who was 


employed by deft, to sell a station 
IJi'operty & to find a lease for another, 
found A., who was ready Sc willing 
to purchase the one & to lease tJie 
other. Sc W’ith him deft, entered into 
a contract. Subsequently the con- 
tract having fallen through, pltf. was 
emploved by deft, to raise money for 
him wliich it was hoped would enable 
the purehase & leaso bv A. to bo 
carried through. Sc a written agi'ee- 
ment was entered into between i)ltf. 
& deft., by which it was provided 
that in the event of the completion 
of the sale Sc lease deft, should pay to 
pltf. a certain sum representing 
commission due to ” pltf. “ on these 
transactions.*’ The sale & leasing 
were never completed. In an action 
to recover the stlm montionod in the 
agreement, the trial judge found that 
when the agreement was entered into 
pltf. had a right to recover a reasonable 
sum for commission in respect of the 
work he had then done. Sc that the 
contract did not deprive him of that 
right : — Held : pltf. was entitled to 
recover a sum made up of 1 per cent, 
of the parchase-inouey & .5 per cent 
of a year’s rent. — Fry v. Byrne (1 917 ), 
23 C. L. R. 589.— AUS. 

1784 iv. .] — Deft, placed a pro- 


perty in the hands of pltf., a commission 
agent, for sale upon proscribed con- 
ditions. I’ltf. found A., who was 
ready Sc willing to purchase upon all 
the prescribed conditions except two, 
to which at all material tmies ho 
tjxpiessed bis unwillingness to agree. 
Deft thinkm.g that A had agriM'd to 
all tlic prescribed conditions, submitted 
to A.’s soil*, a contract of sale contain - 
iijg all the presell bed conditions. A. 
rcluscd to sign the contract unless the 
two prescribed conditions were struck 
out . — Held : pltf. was not entitled to 
any commission or other remuneration 
from deft. — Tynan v. A’BiccKE'rr, 
[19231 V. L. R. 412.— AUS. 


1784 V. .] — In the absence of an 

exclusive listmg, or of a special arrange- 
ment that ho IS to be remunerated if 
he docs not find a purchaser, tiic agent 
is not entitled to an> tiling if ho does 
not tind tne purchaser.— (JREEN wood 
Sc Gkeenw'ood V. Welfokd (1922), 
70 D. C. R. 107 ; [1922J 3 W. W. 11. 
368. — CAN. ^ 

so. Agent abandoning negotiations ,] — 
Held : not entitled to commission.— 
HATJ 3 S V. Thomson (Man.), [19271 3 
W. VV. R. 1.00 ; (ijfd , [1928] 1 W. W. K. 
127.— CAN. 
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1785. Add. Annotation : — Apprvd. Sc Apld. French 
V. Leeston Shipping Co., [1922] 1 A. O. 
451. 

1786. Add, Citation : — ^23 Com. Caji. 121. 

Add, AnnoicUion : — Consd. Affr6te\irs R^unis 
Soc. Anon, v, Leopold Wallord (London), 
[1919] A. C. 801. 

1786a. No hire earned — Special clause in 

charterparty.] — A clause in a time charter- 
party provided that a commission ot 3 per 
cent, on the estimated gross amount of hire 
is due to L. on signing this charter ship lost 
or not lost.” No hire was in fact earned 
under the charterparty : — Held : (1) the 

charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 


charterparty could not be set up by the slnp- 
owners as an answer to the brokers’ claim, 
inasmuch as it was inconsistent with the 
terms of the clause. — ^Affr^tburs R^unis 
Soci^:t6 Anonyms v , Leopold Walford 
(London), Ltd., [1919] A. 0. 801 ; 88 L. J. 
K. B. 861; 121L. T. 393; 36 T. L. R. 542 ; 
14 Asp. M. L. 0. 451 ; 24 Com. Cas. 268, 
n. L. ; ajfg, S. C. suh nom. Leopold Walford 
(London) v . AffriIiteurs R^unis Socii:T6 
Anonyme, [1918] 2 K. B. 498, 0. A. 

Annotation: — As to (1) Consd. French v. Leeston Shippiog 
Co. (1921), 37 T. L. R. 463. 

1790. Add, Annotation : — Refd. Howard Houlder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 

t791a. .1 — Howard Houlder & Partners, 

Ltd. 17. Manx Isles S.S. Co., No. 1751a, ante. 

1793. Add, Annotation : — Refd. Howard Houlder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 
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1787 il. .) — A claim upon a 

qucmtum meruit for eervices as agent 
in reapoot of oertain propcrtieB, din- 
allowed on the ground that it was not 
the understanding of tlie parties that 
payment should be made except as 
commission on a sale being effected ; 
in suing upon a quantum meruit, in 
order to rely upon the acceptance by 
deft, of something pltf. has done he 
must have done it in circumstances 
which led deft, to know that if he 
accepted what had been dune it was 
on the terms he must pay for it. — 
Wekuen V. Turner (1922), (i8 D. L. R. 
748 ; 119221 3 W. W. K. 623.--CAN. 

1789 i. iVo fight where express con-^ 
trari .) — Whcire a contract of agency 
Htipulates the oirounistances In which 
the agent will be entitled to a ooin- 
missiou, compensation by way of 
quantum meruU will not bo allowed in 
olrournstanc^es where no commission 
can bo claimed ; so to allow It would 
bo to dociaro a contract existing be- 
tween the parties different from tbe 
one they have made thomselvcH. — 
Law & Maclean v. Sawyer Mashey 
Co., fl918J 1 W. W. It. 727 : 13 Alta. 
L. R. 120 ; 38 D. L. R. 333.— CAN. 

1789 ii. Claim based on usage.] 

— Where an agent’s claim was based 
on a usage : — Held: a special contract 
arose between the parties, u quantum 
meruit woe excluded. — ISamson v. 
MoKay, [1923) N. Z. L. R. 40.~-N.Z. 

1789 iii. .] — Ellioit v. Wah- 

BiTiirox, [1925) 4 D. L. It. 1070.— 
GAN. 

1793 ii. .)— Deft, employed pltf. 

as agent to sell land & equipment of 
cattle, horses, implemouts, etc., & 
furniture, at a price on a basis of $80 
an acre with a certain cash payment. 
Pltf. found a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft. & the purchaser 
came to an agreement for sale on crop 
payments at $00 an acre, & signed an 
agreement prepared by pltf., which was 
crude ifc improvident but one from 
which the rights of the parties could be 
defined. Subsequoutly a more elabo- 
rate agreement was drawn by deft. *8 
Bolr., which because of oertain onerous 
additions therein for the protection 
of deft, the purchaser refused to sign, 
& the transaction was broken off : — 
Held : there ivas in effect a sale of 
whicli pltf. was the causa causans, &, 
he was entitled to payment for his 
services, on a quantum meruit ba.si8. — 
Bannermann V. Bradley, [1919] 3 
W. W. R. 952.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— F. 

w i. . ] — Where an agreement a.s 

to commission is that the agent is to 
receive all over & above a certain 
figure, but notliing is said as to when 
the commission is to be paid, the 


purchase price payable on a specified 
date ; — Held : the instalment not 
having been paid by the purchaser, 
who had abandoned the laud, no 
commission was payable. — B ilodeau 

V. McLean, [1924] 3 D. L. R. 410 ; 2 

W. W. R. 631 ; 34 Man. L. R. 239.— 
CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— G. 

1808 lx, Option to purchase .] — 

A. held an option for the sale of land, 
his remuneration to be the excess of 
the price obtained over $29,000. 
After the option had lapsed he intro- 
duced to the owner a purchaser of 
the land at $36,000 : — Held : A. was 
not entitled to the excess over $29,000, 
but could only recover quantum 
meruit. — ^Aoklbs v . Beatty (1919), 
69 S. C. R. 640 ; 52 D. L. R. 691.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— K. 

li. .) — An agent has no 

right to remuneration unless ho suc- 
oeeds in obtaining a tenant or pur- 
chaser, as the case may be, on the 
appointed terms, for the property 
put in his hands for the purpose of 
being sold or let. The contract is 
revocable at the will of the principal 
at any time before the agent has 
actually procured a person ready to 
take or to purchase on the terms 
arranged. — Smith (Judge) v, Ren- 
FREY, [19201 22 W. A. L. R. 61.— AUS. 

1 ii. . ] — W hero a real estate 

agent receives an exclusive listing of 
land it may be revoked by the sale of 
the projiorty by the owner, in which 
case the real estate agent will only be 
entitled to recover on a quantum meruit. 
— Greenwood & Greenwood v. Wkl- 
FORD (1922), 70 D. L. R. 107 ; [1922] 
3 W. W. R. 388.— €AN. 

ni. .] — Pltf., by writing signed 

by deft, on Sept. 16, 1919, was autho- 
rised “ from this date until withdrawn 
by mo in writbig,” to offer for sale 
land for $7,500, & deft, thereby agreed 
to pay pltf. a commission “ on this 
or the selling pi ice. should you effect 
a sole.” Later on the same day, deft, 
himself sold the property to M. for 
$7,000. On Sept. 18, pltf. obtained a 
^vritten offer under seal from B. to 
buy the property for $7,600 cash, & 
the offer was accompanied by a cheque 
for $1,000 ; the offer & cheque 
reached deft, on Sept. 19. No notice 
in writing of the sale to M. was given 
to pltf. until Sept. 20, when deft, 
wrote advising pltf. of that sale & 
returning the B. offer & cheque : — 
Held : pltf. was entitled to recover the 
agreed payment for Ids services. — 
Gorman v. Young (1921), 64 D. L. R. 
51 ; 49 O. L. R. 162.— CAN. 

sp. Sub’ogent — Appointed by person 
expecting appointm^ as ogenLh^A co. 
which expected to be appointed agents 
for the Govt, of Western Australia, 


agent is not entitled to his com- 
mission until the vendor has received 
in full the amount stipulated, & a 
promise made by the principal after 
the sale to pay the commission at once 
does not render him liable to make 
immediate payment.— O la vbllk v. 
Russell, [1918] 1 W. W. R. 900 ; 
40 D. L. R. 61 ; 11 Sask. L. R. 111.— 
CAN. 

w ii, Agreement as to payment of 

commission obtained by agent by mis- 
representatum as to nature of document.] 
— Held : the principal was not bound 
by such agreomont, — T aylor v. Smith, 
[1926] V. L. K. 100 ; 47 A. L. T. 122 ; 
affd>, [1926] V. L. R. 271.— AUS. 

ad. Commission payable out of pur- 
chase-money — Total purchase-money 
paid into bank — Disdaimer by seller of 
interest in sum agreed to he paid to agent . ) 
— An agent for the sale of goods was 
authorised to ask a price which would 
give him a certain amount for his own 
benefit. The buyer paid the total 
purchase price into a bank to be paid 
over to the seller, & the latter dis- 
claimed any interest in the amount 
which ho had agreed to let the agent 
have. The buyer then claimed that 
amount as his : — Held : the money 
belonged to the agent, — D evall v. 
Gorman, [1918] 3 W. W. R. 221 ; 42 
D. L. R. 673.— CAN. 

se. No purchase-money paid.] 

— Where a prmcipal incurred no con- 
tractual obligation to pay commission 
except out of the purchase -money 
ns received, & no part of the purchase- 
money had been received : — Held : 
the principal was not liable. — T horn - 
dykk-Trenholme Realty Co. v. 
Jjyall Shipbuilding Co., [1921] 3 
W. W. R. 333 ; 69 D. L. R. 490.— 
CAN. 

8f. Commission payable out of profit 
on resale — Resale at large nominal 
profit — No part of purchase-money 
paid.] — B. & C. through pltf. pur- 
chased certam land, agreeing te iiay 
pltf. a commission of $1 per acre, 
wliicli was to be paid, however, only 
out of a profit on a resale. B. & C. 
assumed fo make a sale at a purchase 
price showing a large nominal profit, 
which purchase price was to be paid by 
oroi> payments. The purchasers had 
thife crop failui'es, paid nothing on 
account of principal, mtercst or taxes, 
& finally abandoned the agrocinont of 
purchase & went out of possession of 
the land : — Held : the sale was a 
resale at a profit within the contem- 
plation of the parties, & pltf. was 
entitled to commission. — Hanton e. 
Royal Trust Co. [1923] 3 D. L. R. 
809 ; 2 W. W. R. l046.— CAN. 

sk. Commission payable out of sped- 
tied instalment — Instaltnent not paid. 1 — 
Where it was an express stipulation 
of a contract as to commission that the 
balance of commission due was to be 
paid out of a specified instalment of the 
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1820. Add. Annotaiim : — Consd. Cramb v. Good- 
win (1919), 35 T. L. B. 314. 

1829. Add, Annotation : — As to (2) Folld. Cramb 
V, Goodwin (1919), 35 T. L. R. 314. 

1829a. .] — Deft, engaged pltf. as a 

commercial traveller on a salary & commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the ! 
ground allotted to pltf., it being stipulated I 
that pltf. was to have the commission on all ' 
accounts that he opened, including all repeat 
orders, whether they were actually handed 
to pltf. or posted direct to deft. : — Held : the 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements. — Cuamb 
V, Goodwin (1919), 35 T. Ju B. 477 ; 63 
Sol. Jo. 496, C. A. 

1832. Add. Annotation : — Folld. Schostall v. John- 
son (1919), 36 T. L. R. 75. 


1833. Add, CUations :—Ajfd., [1918] A. G, 239 ; 
87 L. J. K. B. 416 i 118 L. T. 126; 34 
T. L. R. 206 ; 62 Sol. Jo. 290, U. L. 

Add. Annotations : — Refd. Ertel Bieber v. 
Rio Tinto Co., [1918] A. C. 260 ; Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331 ; Fried Krupp Akt. v. 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; Rodriguez v. Speyer, [1919] A. O. 59. 
Mentd. Re Munster, [1920] 1 Ch. 268 ; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107 ; Re Rush, Warre v. Rush, [1023] 
1 Ch. 56. 

1834. Add. Annotation : — Dlstd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 

! 1835. Add. Annotations : — Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. Mentd. Cornelius 
V. Phillips, [1918] A. C. 199 ; Kensington & 
Knightsbridge Electric Lighting Co. v. 
Netting Hill Electric Lighting Co. (1918), 
87 L. .J. K. B. 565 ; Re Mahmond & Ispahan!, 
I [1921] 2 K. B. 716. 


agreed to employ W. as sub-agent. 
The CO. failed to secure the ai)T>oiat- 
ment & terminated W.*a employment : 
— Held : the co, warranted that they 
would be appointed govt agents, 
they were liable to W. — Ockkury it 
Co,, Ltd u. Watson (1918), 25 C. L. K. 
431.— AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
L. (a). 

1818 i. Insurance agent — Commis- 
sion on premiums paid ajter terminatwn 
of agency, — In the absence of a definite 
agreement to that oilect, an agent of 
an Insurance oo., who has secxxrcd 
policy-holders for the co, & whose 
duties as agent do not cease with the 
first introduction of the customer, 
has no right to commission on subse- 
quent premiums paid In by such policy- 
holders, after he ccaseil to bo agent, — 
Empire of India Life Assurance 
Co., Bombay v, Nanu Ayyar (1920), 
I. L. R. 44 Mad. 170.— IND. 


I 9 I 8 ii. .] — The question 

whether an insurance agent, who is 
compensated by commissious on re- 
newal premiums, ib entitled to com- 
mlsKiouB on such proimums paid after 
the termination of his agency, depends 
to a great evtent on the language of his 
contract with his employer. If such 
contract coutaiiis no provisions on the 
subject & the agency is terminated 
without his fault, the agent is entitled 
to commissions on renewal premiums 
paid thereafter ; if, however, the agent 
voluntarily resigns his agency, or is 
discharged for good cause, the rule 
seems to be otherwise. — Berry v. Con- 
federation Life Assoon. (Can.), 
11927 J 3 D. L. R. 945.— CAN. 


u i. Commission on sales made 

before termination of agency — Deliveries 
payments made after ierminafion .} — 
Under an agreement pltf. was appointed 
dofts.* sole & exclusive salesman for 
the sale of coal, at a commission ** ou 
the gross amount of all sales made by ” 
defts. ** under this agreement ** ; — 
Held : pltf. was entitled to com- 
mission upon sales contracted before 
termination of the agreement, but in 
respect of which deliveries of cool 
were made & paid for after it. — 
Wllson V. Atlas Coal Co., Ltd., 
(19231 2 W W. R 890.— CAN. 


sq. Agent to obtain permii to sell beer 
in certain area — Entitled to commission 
on subsequent sales in area.] — Johnson 

V. Medicine Hat Brewing Co., Ltd., 

(19271 2 D. L. R. 231 ; [19271 1 

W. W. R. 486 ; 22 Alta. L. R. 476.— 
CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (a). 

st. Land ageni — Land. Agents Act^ 
1912.] — A person who, not being 
licensed as a laud agent, obtains an ap- 
pointment from a vendor to act as such 
IsgulltY of an offence under s. 14 of the 
above Act, cannot maintain an action 
against his principal for commission ; 

& the defect is not cured either by the 
expiry of the period of limitation or 
by the fact that the agent has obtained 
a licence before performing the scr- 
vioe.s lu respect of which the com- 
mission is claimed. — NEiiJON v , 

Crosby, [19191 N. Z. L. R. 369.— N.Z. ( 


I 

I 


sa. .] — Land Agents Act, 

1912, 3 . 1.3 (a), ought to be construed 
as meaning that the land agent must 
possess a licence at the time the work 
is done, & the fact that after the work 
is done the land agent fails to take out 
a further licence does not destroy a 
right to bring an action for com- 
mission, whore the cause of action arose 
at the time the agent was In possession 
of a licence. — JoiiNsroxSiE v. Goodson, 
[1920J N. Z. L R 883.— N.Z. 

X i. Heal Estate Agents Licens- 

ing Act. j— Pltf., a store-keeper, brought 
about the sale of deft.’b land to another 
pei-soii. In an action for commission : 
— Held : s. 21 of the above Act did 
not ai>ply to Individual transactions. — 
Goodall V. Cousins, [1923J 3 D. L. R. 
718 : 32 B. C. R 440.— CAN. 


I 

I 


xii. Licence obtained before 

completion of sale.] — Agent entitled to 
commission. — C ud worth v. Eddy, 
[1927] 1 W. W. R. 583 ; 37 B. C. R. 
407.— CAN. 

xiii. — ' JJ nlicenced employee.] 

Pit!., a real e^jtate agent, sued for a 

commission 011 a sale, which had 
resulted from the introduction of the 
buyer to the sf'llor by jiltf.’s tsmployce, 
who was found to be the. ofticiont cause 
of the sale, although deft, completed 
it through agent. IMtt. had been 
duly licenced under above Act, at tSc 
from the time of the listing ; his 
employee, however, was not licenced 
under above Act when he introduced 
the buyer & conducted the negotia- 
tions although he obtained his licence 
before the sale was made : — Held- 
under above Act his employee’s lock 
of a licence while ho was doing the work 
rendered the work Illegal & prevented 
pltf. from recovering the commission. — 
Anderson v. Lake (B. C.), [1928] 
4 D. L. R. 220 ; [1928] 3 W. W. R. 
136.— CAN. 


PART VIII. SECT. 8 , SUB-SECT. 1.— 
M. (b). 

■b. Member of Parliament effecting 


67 


salt — Sale to Covemment.] — I’ltfs., land 
agents, were employed by deft, to 
bring about a sale of deft.’s property 
to the Govt, of Victoria. Services 
wore to bo rendered by D., a mem- 
ber of the I’arliamcnt of Victeria, 
who was employed by pltfs. as their 
representative on the terms that he 
should receive a share of their com- 
mission on the sale. D.’s services 
wore an effective cause of tlio sale. 
In an action by pltfs. against deft, to 
recover commission on the sale : — 
Held: the transaction was contrary 
to public policy, & pltfs.’ action 
failed. — Horne v. Barber (1920), 27 
C. L. R. 493.— AUS. 

sc. Consent of Government 

necessary.] — A member of the Dominion 
Parliament brought about a twile, it 
being his duty under agreement with 
the vendor to use his influence with 
the minister in charge to secure the 
Govt.’s consent which was necessary 
to complete the sale: — Held: ho 
was not entitled to a commission 
for his services, the agreement being 
void on the ground of public policy. — 
Clements v. Coughlan 1924), 34 
B. C. R. 401.— CAN. 

sd. Sale under Discharged Soldiers 
Settlement Act, 1919 (No. 3039) — 
Member of adinsory committee agent of 
vendor ] — A land agent, who was also 
a member of an advisory committee, 
constituted under s. 35 of the above Act, 
to the Lands Purchase & Management 
Board, entered into a contract with the 
owner for effecting the sale to the board 
of certain land, as to which the com- 
mittee had certain powers & duties 
to advise the board. Tlie contract 
did not refer to the use by the agent of 
any Influence as a member of the 
committee in effi'ctuating the sale ; 
the agent took no part in the discus- 
sion by the committee of the report 
of a sub-committee as to the expedi- 
ency of the purchase by the board of 
such land, & acted throughout bond 
fide & without concealment of the fact 
of his agency, & ho was not at any 
time a member of an 3 '' valuation 
sub-committee: — Held: the contract 
was void as being against public 
policy, & the agent’s claim for com- 
mission failed, — Wood v. Liitle, 
[1922] V. L. R. 11.— AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (c). 

se. Agent returning dejwsit to pur- 
chaser.] — Resps. wore employed as 
agents to sell pror>orty belonging to 
applt. They found a purcha-ser but 
applt. failed to complete the sale on the 
day fixed, tSc resps., on the application 



Cases 1848a— 1872a. English and Empire Digest Supplement, 


1848a. .] — Pltf. was employed by deft., a 

music seller, to find a purchaser of the lease 
of doft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to I 
deft, their willingness to buy the lease for | 
£2,500, but deft., believing that the landlords I 
would not consent to the carrying on of a j 
tailoring business, did not approach the j 
landlords. Pltf., however, having found a i 
tailoring co. who wanted to purchase the j 
lease, received an assurance from the land- | 
lords that they would consent to a tailoring 
business, & he, by conccahng this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business. In an action for , 
commission for finding a purchaser : — Held : \ 
as pltf. had taken advantage of the false I 
position to persuade deft, to agree to take a j 
lower price than d(ift. could have got else- 
where, the action failed. — Heath v. Parkin- 
son (1020), 130 L. T. 128 ; 42 T. H. R. 093 ; 
70 Sol. Jo. 798. I 

1849. Add, Annolaiion : — Mentd. Re Morris, May- 
hew v. Halton, [1921 ] 1 Ch. 172. 

1852. Add, Annotation : — Consd. Rhodes v, Mac- 
alister (1923). 29 Com. Cas. 19. 

1852a. .] — Pltfs., a firm of mining engineers, 

wore employed by defts. to negotiate the 
purchase of mining properties. Hefts, were 
willing to give £9,000 for the properties, & 


agreed with pltfs. that if they made a bargain 
for less than £9,000, the difference between 
the £9,000 & the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale : — Held : pltfs. had committed a 
breach of duty as agents for dofts. & were 
not entitled to any remuneration from defts. 
— Rhodes v, Macalister (1923), 29 Com. 
Cas. 19, C. A. 

1862. Add, Annotation : — Apld. Adams v, Morgan, 
[1923] 2 K.B. 234. 

1872a. Promise to indemnify vendor of business to 
company — Vendor retained as agent for 
limited period — Assessment of vendor to 
on profits made within period.] — 

Pltf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was qi 

1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pltf. should account & be 
entitled to be indemnified accordingly. For 
his services until the date of completion pltf. 
was to be paid a fixed sum monthly. Pltf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 

1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
— Held : pltf., as agent of defts., was entitled 


of purcluiser, paid him hack tlio deposit 
witimut comiminieatiupr with applt. : — 
Uehl : roKpB, liad been Kuilty of a 
wilful broach of the duty whlcli, 
under Land Agents Act, HI12, s. 8. 
they owed to applt., 6i such broach 
deprived them of their right to recover { 
any commission at all — Buchanan 
r. Nkale. [1020] N. Z. L. K. 881).— 
N.Z. 

sf. Failvrciomakc binding contract ] — 
Whore pltfs., acting as brokers, failed 
to make a contract binding on both 
parties : — Held : they were not en- 
titled to commission. — I^atorhon v. 
McCJallum, [1021] N, Z. L. 31. 8G0.— 
N.Z. 

1841 iva. — - .] — Mack v. 

[1025] 2 D. L. II. 1201.— 

CAN. 

1841 vi. Secret agreement to pool 

coinmissio7is.1 — On a proposed ex- 
change of properties, if the agents, 
unknown to either of the principals, | 
agree to pool their respective com- i 
missions & to divide equally, so that 
under such pooling agreement one 
agent receives more than the com- 
mission payable by his principal, that 
agent cannot recover any commission 
from Ids principal, as such lui agree- 
ment gave lum an interest adverse 
to the interest of his principal. — D aly 
V . Kkliukr, [1021] 2 W. W. II. 192.— 
CAN. , 

1841 vii. Agent acting for both | 

_ Huloi of Heal Estate Exchange.] I 
— Whore the owner of property listed 
with a real estate agent for sale ex- 

■ the property with the assist- 1 

anco of tlKi agent lor other projicrty 1 
listed, to the knowiedge of tlie owner, 
with the agent for excliango, but had 
not agreed to pay him a commission ] 
on the cxciiange & had not been in- ' 
formed by him that ho still intduied to 
act as her iigent &. to charge her a 
commission : — HeJd : (1) she was not 
liable for commission : (2) a rule of a 
Itcul Estate Exchange to wiiicli the 
agent belonged, that an agent who 
acted for both parties in an excbangi* 
could collect from each one-liall the 


usual commission on a sale, did not 
legally entitle the agent to recover 
such half from her. — Hackney 
Lynk, [1025] 4 D. L. 11. 8C1 ; [1925] 
3 W. W. R. C14.— CAN. 

1841 viii. If a vendor 

with full knowledge of the facts agrees 
to pay eommission to a purchaser’s 
agent, he will bo bound by Ids contract, 
but t-ho onus is on the agent to show 
(dearly that the vendor knew that he 
was acting in a dual capiwdty 
aasentod to that state of affaii*8. — 
Moileh V. Eouue (1927), 27 S. R. 
N. S. W. 60 ; 44 N. S. W, W. N. 42. -w- 
AUS. 

1850 ilia. Fraudulent reprc' 

scntations inducing listing .] — Agent not 
entitled to eommission. — Sletto 
Adams, [1027] 1 D. L. K. 547 ; [1027] 
1 W. W. R. 12 ; 22 Alta. L. R. 333.— 
CAN. 

1850 vii. Agent to sell acting 

for other jirincipals — Breach of con- 
tract.] — A contract, entered into in 
Feb. 1014, between a firm & a con- 
mlssion agent, whereby the latter was 
apiiointed agent for the sale of certain 
cotton goods dealt ii^by the Arm, con- 
tained a clause proldbitiug tJie agent 
from selling such goods supplied by 
others than his principals. From 
.Inly 10, lOlG, onwards the agent n'gu- 
larly sold goods of that class on behalf 
of another firm, & ho also bought 
sold such goods on his own account : — 
Held : the agent was not entitled to an 
accounting lor the period subsequent 
to July 10, 191G, as he was then in 
material broach of his contract, but 
ho w'as entitled to an accounting for 
the period prior to that date during 
winch ho Iiad duly obtempered the 
contract. — Graham & Co. v. United 
Turkey Red., eto. Co., Ltd., [1022] 
S. C. 533 ; 59 Sc. L. R. 420.— SCOT, 

1852 vii. .] — Where an agent 

acts Improperly ic unfaithfully in the 
performance of his duties towards his 
principal, he forfeits any remuneration 
or commission to which he would 
otherwise liave been entitled if his 
iinproi>er or iinfalthful conduct is 

fiS 


connected with the duty ho had to 
perform. The mere fact of an agent 
receiving & retaining a secret profit 
or commission arising out of & in 
connection with the performance of 
his duty constitutes unfaithfulness & 
dAsIionesty, & disentitles him to any 
ro numeration or commission. — L evin 
a. Levy, 11017] T. P. D. 702.— S. AF. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (d). 

6j. Agent selling at less than listed 
price.] — An agent for the sale of goods 
iH not ontiLleci to a commission for in 
troducing a purchaser where the goods 
are sold at a reduction from the listed 
price greater than the commission, 
& the agency contract provides that 
If any gooiis are sold for less than the 
current pneo list by the agent, the 
aceoptanco of such sale shall not 
entitle the agent to the commissions 
set forth, but such reduction in price 
shall be deducted from the agent’s 
! commission. — Law & Maclean v. 

I Sawyi^m Marsey Co., [1918] 1 W. W. R. 

727 ; 13 Alta. L. R. 12G ; 38 D. L. R. 

I 333.— CAN. 

I sk. No commission on land not sold. 1 
I — l)eft.’B land having been listed with 
j an estate agent, the latter claimed 

commission on the proceeds of a subse- 
quent sale, but failed to show that be 
brought about a sale of deft.’s land, 
or that deft, made a sale thereof to a 
persou Introduced to him by pltf. : — 
Held : pltf. had not show'n the per- 
formance of any services which 
entitled him to commission. — D unn 

V. Graf (1022), 66 D. L. R. 713.— 
CAN. 

si. No commission on goods “ taken 
back.**] — Held: goods “taken hack" 
included goods “ repossessed “ on 
default. — CowiE v. Sawyer- Massey 
Co. (1016), 34 W. L. 11. 274; 10 

W. W. 11. 254.— CAN. 

sm. Sale of homestead — Necessity 
for u''ife*s consent.] — Semple v. Sharp, 
[1 927] 1 W. W. R. 965 ; 21 Soak. L. U. 

1 435.— CAN. 



Vol. I.— Agency. Cases 1872a— 1951a. 


to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax. — ^A dams v, Morgan & Co., 
[1924] 1 K. B. 751 ; 9:1 L. J. K. B. 382 ; 130 
L. T. 792 : 40 T. L. R. 70 ; OS Sol. Jo. 348, 
C. A. 

1875. Add, Annotations : — Consd. Weddle, Beck r. 
Hackett, [1929] 1 K. B. 321. Mentd. Elles- 
mere V, Wallace, [1929] 2 Oh. 1. 

1878. Add, Annotation : — As to (2) Refd. Weld- 
Blundell v, Stephens, [1919] 1. K. B 520. 

1886. Add, AnnoiaXion : — Refd. Adams v, Morgan, 
[1923] 2 K. B. 234 ; Britannia Hygienic 
Laundry Co. v. Thornycroft (1925), 94 
L. J. K. B. 858. 

1908. Add. Annotation : — ^Mentd. Weld-Blundell 
V. Stephens, [1920] A. C. 950. 

1941. Add, Annotation : — Refd. Christoforides v, 
Terry, [1924] A. C. 566. 

1944. Add. Annotations : — Distd. Reigate t’. Union 

Manufacturing Go. (Ramsbottom), [1918] 1 
K. B. 592. Consd. W^lrren Agdeshman 
(1922), 38 T. L. R. 588. Refd. He Windsor 
Steam Coal Co. (1901), Ltd. (1928), 140 I. T. , 
80. j 

1945. Add. Annotations : — Apld. French v. Leeston ; 
Shipping Co. (1921), 37 T. L. R. 453. Refd. I 
Reigate v. Union Manufacturing Co. (Rams- 
bottom), [1918] 1 K. B. 592. 

1946. Add, Annotations : — As to (2) Consd. Warren 
V, Agdeshman (1922), 38 T. L. R. 588. 
Refd. Turpin v. Victoria Palace, [1 91 8] 2 K. B. | 
539. Generally, Refd. Reigate v. Union | 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; He Rubel Bronze Metal Co. & 
Vos, [1918] 1 K. 13. 315 ; Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 
Men^d. Blackburn Bobbin Co. v. Allen, [1918] 

2 K. B. 467 ; He Oomptoir Commercial 
Anversois Power, [1920] 1 K. B. 868; 
Sweet V. WiUiams (1922), 128 L. T. 379. 

1947. Add. Annotation : — Refd. Warren v, Agdesh- 
man (1922), 38 T. L. R. 588. I 

1947a. .] — By a contract in writing deft. I 


appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of tlireo years. 1*1 tfs. were to 
be paid a commission at the rate of 22 per 
cent, on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
instrumentality of pltfs. or not, & deft, 
agreed with pltfs. that he would keep them 
fully supplied with samples, & would execute 
all orders with duo diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft, broke these 
undertakings & then wrote to pltfs. cancelling 
the agreement ; — Held : as it was a necessary 
implication from the terms of the contract 
tixat pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, &; although the 
mere appointment of an agent on commission 
for a term of yeavs docs not carry with it the 
iKicessary imi)lication that the business shall 
be carried on for that term, yeJ, as deft, had 
undertaken certain obligations to facilitate 
the earning of the commission & had broken 
his undertakings, he could not, by a pur- 
ported cancellation of tla^ contract, limit his 
liability for damages to the x>eriod prior to 
such purported cancellation. — Warren 
Co. V, Agdeshman (1922), 38 T. R. 588. 

1949. Add. Annotation : — Mentd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 502. 

1950. Add. Annotalion : — A.v to (2) Refd. Payzu v, 
Saunders, [1919] 2 K. B. 581. 

1951a. .] — By an agreement made between 

pltf. & a limited co., which carried on business 
in Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India, & the Colonies for the sahi 


PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (a). 

1873 i. In ffcneral.] — Where an act 
if* innocently done under the express 
direction of another, which occasions 
an injury to the rights of a third party, 
the principal must indemnify the 
innocent agent. — Victoria ScHooii 
Trustees v. Muirheab & Mann 
(189,5), 4 B. C. 11. 148.— CAN. 

b i. Loss through delay in 

delivery. ] — E. & Co., commission 
agents, entered Into a contract with 
defts. under which they undertook to 
purchase & ship goods “ on account & 
risk ** of defts., & E. & Co. shipped the 
goods under a c.i.f. contract on board 
a German ship. Owing to the out- 
break of war during transit the goods 
did not arrive at their dt‘stlnation 
until long after due time. On defts.’ 
refusal to accept the goods they wore 
sold : — Held : E. & Co. were entitled 
to recover damages for breach of con- 
tract. — MEREDira V. Abdulla (Sautb) 
(19181, 1. L. 11. 41 Mad. 1060.--IND. 

■n. Broker buying wheat to meet de- 
liveries.] — Brokers were instructed by 
their principal to sell wheat for future 
delivery : — Held : when the principal 
could not deliver the wheat he 
instructed the brokers to buy the wheat 
necessary to cover his contracts, which 
they did, & he must repay to them 
the amount so expended — Canadian 
Grain Co., Ltd. v. Nichol, [1920] 


IJ W. W. II. 127 ; 53 D. L. R. 375 ; 
13 Sask. L. 11. 30.— CAN. 

so. Dealings in grain futures — Broker 
with knowledge of illegality of transac- 
tions — Broker not erUilled to recover 
bidancc due from custormer.] — Topper 
Grain Co. v. Mantz (Alta.), [19201 2 
D. L. K. 712 ; [1926J 2 W. W. It. 140. 
—CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (b). 

1905 ii. .]— .Toneh v. 

BuRaE.SR (1914), 43 N. B. It. 120.— 

CAN. 

sp. Forwarding agent acting in ac- 
cordance with ordinary duty.] — Defts., 
forwarding agents in Durban, who 
acted as the agents of pltf. in clearing 
& forwarding goods consigned to him 
from India, on Oct. 21, received a letter 
from a firm in India Informing them 
that they had shipped a consignment 
of goods on behalf of pltf. The goods 
arrived on Oct. 20, & on Oct. 22 defts. 
cleared & trucked the goods to Johan- 
nesburg & sent pltf. a consignment 
note w’hich he received on Oct. 20. 
Immediately on receipt of the note 
pltf. telegraphed to defts. instructing 
them to keep the goods for sale in 
Durban. Defts. on the instructions 
of pltf. had the trucks stopped & 
returned to Durban. Defts. in order 
to obtain delivery of the goods paid 
the railway charges & upon pltf.’s 

69 


refusal to reimburse them declined 
to hand the goods over to pltf. : — 
Held : defts. in railing tho goods 
without awaitmg special instructions 
had acted in accordance with their 
ordinary duty as forwarding agout«<, 
& in the absence of special Instructions 
to tho contrary defts. were justified 
in so railing the goods. — Patel v. 
Keeler & Co , [192.ij App. D. 50G. — 
S. AF. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

C. (e). 

sq. Contract for delivcrji of grain — 
/let uni delivery ncre/tsary — Duty of 
broker to prove contract tud illegal .] — 
Hansen?;. Lecutzier, [192514 1). L. U. 
1008 —CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

D. (a). 

sr. Agent assuming liahility to third 
party.] — Wliere a superintendent of 
road construction for a municipality 
ordered supplies on its behalf, & which 
were charged to it : — Held : as lie was not 
logallj- liable on tho accounts ho had no 
cause of action against tlie muni- 
cipality in respect thereof wliether for 
payment or indemniLy, although he 
had paid one of tl)e accounts & judg- 
ment had been ol)tained against him 
for another. — D ickinhon t’. Rural 
Municipality or Stonehaouk, [1920] 
1 W. W. R. 235 : 50 D. L. 11. 383 , 
13 Sask. L. K. 1.— CAN. 
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of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months’ notice on cither side. The agent 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the CO., who upon approving 
or rejecting the same were to inform the 
agent thereof & who were to carry out such 
orders as were accepted without \mdue delay ; 
& the agent was not definitely to accept orders 
for the CO., but only subject to confirmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The CO. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. A few months after- 
wards the CO. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would liave 
to close down. Pltf. tried to do so, but failed. 
The co. then asked pltf. to give up the agency 
for the Manchester district, telling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
tlirough pltf. eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years : — Held : the agree- 
ment was to employ pltf. as agent for the 
seven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ('.easing to carry on 
their business ; the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, 
they were therefore liable in damages for 
the breach. — jHkigate v. Union Manufac- 
turing Co. (Ramsboitom), [1918] 1 K. R. 


692 ; 87 L. J. K. B. 724 ; 118 L. T. 479, 
C. A. 

Annotations: — Reid. Thomas r. Todd. [1926] 2 K. B. 511; 

Livock V. Pearson (1928), 33 Com. Cas. 188. 

1952. Add* Annotation Ref d. Warren v. Agdesh- 

man (1922), 38 T. L. R. 688. 

1953. Add, Annotations : — Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 692 ; Warren v, Agdeshman (1922), 38 
T. L. R. 688. 

1957. Add. Annotations : — Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v, Agdeshman (1922), 38 
T. L. R. 588. 

1961. Add. Annotations : — Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. T. 267. Mentd. 
Moriarty v. Regent’s Garage Co., [1921] 1 
K. B. 423. 

1968. Add. Annotation : — Generally, Mentd. Re 
Rubel Bronze & Metal Co. & Vos, [1918] 1 
K. B. 315. 

1974. Add. Annotation: — As to (1) Consd. Mor- 
timer V. Beckett, [1920] 1 Oh. 671. As to (2) 
Apld. Mortimer v. Beckett, [1920] 1 Ch. 671. 

1979. Add. Annotation: — Mentd. Hamilton v. 
Caldwell (1919), 88 L. J. P. C. 173. 

1980. Add. Annotation : — As to (2) Consd. Martin 
V. Stout, [1925] A. C. 369. 

1999. Add. Annotation : — Generally, Mentd. Low- 
ther V. Harris, [1927] 1 K. B. 393. 

2005. Add. Annotation : — A.s' to (2) Refd. Wright- 
son V. McArthur & Hutchisons, [1921] 2 
K. B. 807. 

2025. Add. A nnotaii(>n .'< : — Refd. Tiloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 10. Mentd. Lowther v. 
Harris, [1927] 1 K. B. 393. 

2029. Add. Annotation: — Refd. Re Gunsbourg, 
F.X p. Trustee (1920), 89 L. J. K. B. 725. 

2056. Add. Annotation : — Refd. Booth S.S, Co. v. 
Cargo Fleet Iron Co. (1916), 13 Asp. M. L. C. 
451. 

2092. Add. Annotation : — Generally, Mentd. Re 
Eyre-Williams, Williams v, Williams, [1923] 
2 Ch. 533. 


PART VIII. SECT. 3, SUB-SECT 3. 

— B. 

1969 ii. For this number read 
“1967 i." 

1967 ii. .] — In a five yrars* 

agreement between a Helllne: ageut & 
a firm of morchants It whs provided 
that, if at the end of tho firet tlirois 
years tho aprent had not realipod a 
certain turnover, the merchants should 
bo entitled to terminate the agree- 
ment. The offroomeut further pro- 
vided that the merchants undertook 
to supply ffoocls to the agent, who was 
bound to buy exclusively from them. 
At the end of the three years tho value 
of tho goods sold & delivered by the 
agent failed to reach the stipulated 
turnover, & tho merchants t(*rmlnated 
the agreement. The value of tlie sales 
effected by the agent had In fact 
materially exceeded the stipulated 
figure, but the value of the goods 
actually delivered by him fell short of 
it, owtog to tho failure of the mer- 
chants to supply him with the full 
amount of goods ordered by him. 
The merchants, who were not manu- 
fflkcturors, were dependent on delivery 
to themselves by the manufacturers, &, 
owing to war conditions, they were 
themselves unable to obtain the full 
supplies they required. They had, 


however, obtained sufficient goods 
to have implemented tho agent’s 
orders, but they preferred to distribute 
these goods ratably among all their 
agents & customers, tho agent in ques- 
tion receiving his full share. In an 
action by the agent against the mer- 
chants concluding for damages for 
unjustifiable termination of the agree- 
ment : — field : defts. were not entitled 
to terminate tho agreement. — Dowling 
V. Methven, Sons & Co , Ltd,, [1921] 
S. O. 918 ; 69 Sc. L. R. 7.— SCOT. 

1978 iii. .]— Pltf. & defts., 

an English businesB house, entered into 
an agreement by correspondence by 
which pltf. was to be the selling agent 
of defts.’ goods In British Ooiumbia. 
In the letter from defts. setting out 
the proposed terms of agreement were 
the words, “ this offer to bo firm for 
one year.” Defts, broke the agency 
agreement during tho first year : — 
field : pltf. was entitled to damages 
on the basis of loss of profits on two 
years’ contract, as being reasonable in 
all the circumstance. — Macdonald v. 
Casein, Ltd., [1919} 1 W. W. R 293.— 
CAN. 

1978 iv. In 1911 reaps. 

agreed to employ applts. as under- 
brokers for the business of a co. during 


tho subsistence of an agreement which 
they themselves hod as brokers to the 
co. ; tho latter agreement was for 
five years. In Aug. 1912, resps. 
wrongfully determined tho agreement 
with npplts. On Dec. 2, 1912, resps., 
bond fide & not as a means of limiting 
the damages, made a new agroement 
with the CO., the terms of which were 
inconsistent with, & thus put an end to, 
the original agreement between resps. 
& the oo. In Jan. 1913, applts. sued 
resps. for damages : — Held : the 
damages recoverable wore limited to 
the amount which applts. would have 
earned as under-brokers down to 
Dec. 2, 1912. — Lachmandas, Kuan- 
DhLWAL V. llAOHUMULL (1919), L. R. 
46 Ind. App. 314 ; 24 C. W. N. 577.— 
IND. 


PART VIII. SECT. 4, SUB-SECT. 2. 

st. Lictbility of principals to irtdemnify 
agent — Release of co-principal .] — The 
release of one co-principal does not 
release another co-priucipal from his 
obligation to exonerate & contribute 
to the extent to which ho would have 
been ultimately liable had the one 
CO -principal not been released. — 
Malowany V. Paskmko, [1919] 1 
W. W. R. 563.— CAN. 
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Part IX. — Relations between 

2094. Add. Annotation : — ^Mentd. Banque Beige 
Pour L^Etranger v. Hambrouck, [10211 1 
K. B. 321. 

2095. Add. Annotation : — Mentd. Banque Beige 
Pour L’Etranger v. Hambrouck, [1921] 1 
K. B. 321. 

2096. Add. Annotation : — Retd. Banque Beige 
Pour L’Etranger v. Hambrouck, [1921] 1 
K. B. 321. 

2098. Add. Annotation : — Consd. .Tones v» Warinc? 
& Gillow, [1925] 2 K. B. 612. 

2106. Add. Annotations : — ^Refd. Re Hodgson’s 
Trusts, PubUc Trustee v. Milne, [1919] 2 Ch. 
189 ; Banque Beige Pour L’Etranger v. 
Hambrouck, [1921] 1 K. B. 321; Re Wait, 
[1927] 1 Gh. 606. 

2109. Add. Annotation :~-As to (1) Refd. Under- 
wood V. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 

2113. Add. Annotation : — Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2118. Add. Annotation : — Refd. Muller (London) 
V. Lethem, Same v. I. R. Comrs., [1927] 1 
K. B. 780. 

2120. Add. Annotation : — Consd. Rederi Akt. 
Transatlantic v. Drughom, [1918] 1 K. B. 394. 

2125a. Action for specific performance — Effect of 
non-disclosure of principal.] — Pltf. procured 
C. to enfyer into an agreement to purchase 
land from defts. C. never disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently C. explained to defts. that he 
was acting as agent for pltf., & at his request 
the agreement was cancelled. In an action 
for specific performance : — Held : the agree- 
ment not being one in which any personal 
qualification by C. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation. — D yster V. Rakdall & 
Sons, [1926] Ch. 932 ; 95 L. J. Ch. 504 ; 135 


Principal and Third Parties. 

L. T. 596 ; 70 Sol. Jo. 797 ; [1926] B. & C. R. 
113, C. A. 

2126a. Sold by agent — Effect of misrepre- 

sentation as to being principal.] — G., em- 
ployed as a traveller by a firm of builders, 
ow^ deft £17 for goods sold. He asked 
deft, to buy timber from him, telling him 
that he had left the employment of the 
builder's & had set up as a timber merchant 
on his own account, & deft, agreed to order 
timber from him on the terms that G.’s debt 
of £17 should be set off against the price. 
G. had not set up in business on his own 
account, but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft, with invoices & letters 
bearing the name, address, & description of 
pltf., which G. told deft, were his own trade 
name, address, & description. Pltf. brought 
an action in the county ct. for the i)rice of 
the timber, & the county ct. judge found that 
deft, honestly believed that the name, 
address, & description on the invoices & 
letters were those of G.. but that deft, was 
put upon inquiry by the invoices & letters, 
it had notice that G. was not selling as a 
principal but only as an agent for pltf., & he 
gave 3 udgment for pltf. for the price of the 
timber : — Held : deft, had no more than 
constructive notice that pltf. was the principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft, had made no contract mth pltf., & was 
entitled to judgment. — Greer v. Downs 
Supply Co., [1927] 2 K. B. 28 ; 96 L. J. K. B. 
534 ; 137 L. T. 174, C. A. 

2130a. Sub-underwriting agreement.] — 

Pltf., at the suggestion of M., who was a 
director of E. co. in Nov. 1927, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 
then been started, but its object was to acquire 
& carry on as going concerns eight greyhound 
racecourses. An underwriting agreement was 
entered into by trustees for deft. co. & B. co. 


PART IX. SECT. 2, SUB-SECT. 1. 

b i. Oooda sold — KrwwUdue of 

purchaser, — M. left two hundred & 
fifty cattle with B., a cattle dealer. Ho 
grave B. written authority to sell forty- 
eigrht, & B. was to graze the rest. B. 
sold one hundred cattle to C., purporting 
to act as M.’b agent, showing the 
written authority & alleging further 
oral authority. At B. *8 request C. made 
a cheque for the purchase price payable 
to him. C. bought in good faith & 
for value. M. repudiated the sale & 
sued to vindicate the cattle sold with- 
out authority : — Ueld : the written 
authority &; the request for personal 
payment should have put tne pur- 
chaser upon Inquiry. — ^Muller v. 
Chennells (1923), 44 N. L. H. — 
S. AF. 

21061. Agent holding principalis 
funds — Money paid into agent*s hanking 
accouni — Age^ in fiduciary character.] 
— Money received by a commission 
agent from sales of his customers* 
property, Is, after deduction therefrom 
of the agent’s commission Sc expenses, 
money held by him In a fiduciary 
capacity, & if It is mixed by the agent 
with his own money in his general 
banking account Sc be becomes bkpt., 
the money can be followed if It is 
still traceable. — Salter Sc Arnold, 


Ltd. V. Dominion Bank (1923), 4 
0. B. R. 379 ; [19231 3 W. W. 11. 257.— 
CAN. 

PART IX. SECT. 3, SUB-SECT. 1.— A. 

2120 viii. .] — J., as agent of 

pltf., advanced sums to deft, in con- 
sideration of deft. *8 going to work on 
a sugar estate, on behaif of K., who 
supplied money for the advance, to 
whom J. had to account. Sc to whom 
J. stated that he had accounted. Deft, 
stated that J. had recruited him to 
work for some r^orson whose name was 
not given. Deft, contended In an 
action for refund of the advance that 
pltf. could not sue without cession of 
action from K. : — Held : pltf. had a 
right of action against deft. — Gadlela 
V. Mountjoy, [1921] E. D. L. 161. — 
S. AF. 

■a. Action for money paid under con- 
tract.] — Pltf., desiring to have ten 
vessels constructed in Canada, entered 
into a preliminary agreement with A., 
whereby A. was to enter into contracts 
with three builders for the con- 
struction of the vessels, called build- 
ing contracts,” Sc at the same time into 
contracts with pltf., called the ” vessel 
contracts ” providing lor the payment 
for vessels, the nature of tlleir con- 
struction Sc due delivery thereof. The 

7X 


” building contract ” Sc the ** vessel 
contract each expressly stated that 
a copy of the other was attached to & 
made a part of it. By the ” building 
contract ” deft, ooveoanted to build 
the vessels according to the terms of 
the ” vessel contract,” & this contract 
was expressed to be made with pltf. 
as well as with A., Sc deft, also con- 
firmed provisions of the ” vessel 
contract ” for payment of the instal- 
ments of the purchase price to A. Sc 
appointed A. liis agent to receive 
payments. Upon the signing of the 
contracts a first payment made by 
Itf. to A. was distributed by A. 
etween the tiiree “ builders,” who 
proceeded with the construction of the 
vessels. Upon pltf. *8 failure to make 
the next deposit as provided for in tho 
” vessel ” contract, dolt, gave notice 
terminating the contract. Pltf. hav- 
ing brought action for repayment by 
deft, of money paid on account of the 
vessels, less such expenses as deft, had 
incurred by virtue of the contract ; — 
Ueld * pltf. had no right of action. — 
Van Hemklryok p. N kw Westminster 
Construction & Engineering Co., 
Van Hemelbyck v. Northern Con- 
struction Co., Van Hemelryok v. 
Pacific Construction Co. (1920), 29 
B. C. R. 39 ; 55 D. L. H. 589.— CAN. 
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& a draft prospectus was prepared therein 
referred to. On the following day M. & O. 
offered to sub underwrite 12,000 shares, & 
sent a cheque for £000 to B. co., which was 
accepted by them on Dec. 8. On Dec. 12, 
tlje CO. was incorporated, the underwriting 
agreement ratified, & a similar prospectus 
signed by the directors, which, on Dec. 19, 
was issued to the public. The response not 
being sufficient, the balance of shares was 
issued to the underwriters or sub -under- 
writers. One of such allotments was for 
8,100 to M. & O. as sub-underwriters. A 
number of sub-underwriters had repudiated 
their agreements on Dec. 16, but this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,160 were renounced in favour of pltf. The 
consoquenc(i of the failure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
fifths of the estimated profits, could not be 
acquired. In tliese cirijumstances, this action 
was brought for rescission on the ground of 
material misrepresentations in the prospectus. 
Defts. denied these, & claimed for the balance 
due. They submitted that, the contract 
having been made with agtmts for an undis- 
(^losed principal, he could not recover : — 
Ilald : T>ltf. could not establish his case on the 
basis of principal agent, as in such a case 
as this an undisclosed principal could not be 
substituted for the persons contracting ; all 
the rights of the agents under the contract 
with the CO. did not pass to pltf. by virtue 
of the agents’ renunciation &: nomination of 
pltf., & though there was a contract between 
pltf. & the co. it was/iiot a contract based on 
the prospectus. — Collins v* Associatkd 
Greyhounds Kacecourses, Ltd. (1929), 
141 L. T. 529 ; 45 T. L. R. 519. 

2139a. Agent acting in his own interest.] — Where 
an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 
known to the other party to the contract, the 
principal cannot, if the other party has acted 
bo'tid fid(\ repudiate liability on the contract 
on the ground that the agent, in making it, 
acted in his own interests, & not in those of 
liis principal. — Hambro v. Burnand, [1904] 
2 K. B. 10 ; 73 L. J. Iv. B. 669 ; 90 L. T. 
803 ; 52 W. R. 583 ; 20 T. L. R. 398 ; 48 
Sol. Jo. 369 ; 9 Com. Cas. 251, C. A. ; revsg,, 
[1903] 2 K. B. 399. 

Annotat'inrtfi : — Consd. Willip, Faber r. Joyce (1911), 104 

Ij. T. Undei-wood v. Bank of Ijiverpool & Martins, 

Underwood v. Barclays Bnnk. [19241 1 K. B. 775. 

Distd. Berkittr. Barnett, Pembroke & Slater, [1929] A. C. 

170. Refd. British Marino Mutual liiseo. ARsocn. v. 

DrafTen, Bead & Morgan (1903), 47 i^ol. Jo. 072 ; Buben 


17. Groat Fingall Consolidated, [1904] 2 K. B. 712 ; Mal- 
colm, Brunker v. Waterhouse (190fi), 24 T. L. R. 854 ; 
Lloyd 17. Grace, Smith, [1912] A. C. 716: Lloyds Bank 
17, Chartered Bank of India, AuHtralia & China, [1929] 1 
Iv. B. 40. Mentd. Cuthbert i7. llobarts, Lubbock, [1909] 

2 Ch. 226. 

2139b. Account stated & signed by agent.] — In 
Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
insured. The owners sent out an agent 
from L. to expedite the repairs & authorised 
him to sign the repair account with tUe 
Lloyds’ surveyor as “ approved subject to 
adjustment & conditions of insurances.” 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 
the above form after a detailed examination 
. of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges wore excessive. The repairers sued 
the owners for the balance of amount due 
for work & labour done by pltfs. & materials 
supplied at the request of defts., &, in the 
alternative, claimed the balance as being 
the amount found •due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted an account stated : — 
Held : the signature of defts.’ agent was an 
agreement by him, with their authority, that 
tlie amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
— Camili.o Tank S.S. Co., Ltd. t\ Alex- 
andria Engineering Works (1921), 38 
T. L. R. 134, H. L. 

2140. Add. Annotation : — Mentd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 

2147a. .] — A member of the Stock 

Exchange was indebted to defts. He became 
a defaulter on the Stock Exchange, & the 
liquidation of his affairs was imdertakcn 
by pltf. as official assignee. For the purposes 
of the liquidation he was authorised by pltf. 
to sell, &; accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position & that of pltf. as official 
assignee. Pltf. having sued defts. for the 
price of the shares : — Held : the action was 
maintainable, & defts. were not entitled to 
a set-off in respect of their debt. — Richard- 
son V. Stormont, Todd & Co., [1900] 1 


PART IX. SECT. 3, SUB-SECT. 1.— B. 

2134 i. General — Bolus & Co., 
Ltd. 15. iNGLiB Buotherb, Ltd., [1924] 
N. Z. L. R. 164.— N.Z. 

213511. .1 — Deft., owner of a 

theatre, entered into a contract with 
W., an arlvertihlnp: manager, under 
which W. waH tn conduct an advortiRinBr 
canipaigrn relative to the theatre. Tho 
campaiprn was to take the form of a 
cont-e.st for prizes to bo offered for 
Helling tickets of admission to the 
theatre. Pltf. was asKignee for value 
of a prize-winner's rights : — Held • the 
agent’s promises to the contestantR 
were the promises of deft, as principal, 
& deft, was liable as principal. — Boss 
15. Kobold, 11924] 1 D. L. R. 750 ; 


1 W. W. R. 428 : 34 Man. L. R. 111.— 
CAN. 

sb. Contract in agent's name — Under 
seal.]-- Defts. made an agreement with 
B. for conditional sale to him of a laive 
quantity of land, the intention of the 
parties being for Its subdivision & 
sale for fruit -farming purposes. All 
.surveys Sc sales wore to be approved 
by defts., a minimum pilce per acre 
in selling was stipulated, & the pro- 
ceeds of sales were to be paid Into a 
bnnk to defts.' credit, & title to he 
retained by defte. until the full pur- 
chase price of the sale to B. was realised. 
On certain amounts of sales being 
made, defts. agreed to do certain 
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clearing, irrigating &; tree -planting, 
B. acting as their agent in the super- 
vision thereof. B. was to receive 
commission on sales made, should he 
not succeed in carrying out tho agree- 
ment. B. made an approved agree- 
ment ^vith pltf. for sale of a lot to be 
selected by pltf. who sought to recover 
from defts. the amoimt of payments 
made by him : — Held : the fact that 
pltf.'s agreement was with B., in B.'s 
own name & under seal, did not 
prevent recovery from defts. as for 
money had & received. — Hitchcock 
17. Columbia Valley Land Co., Ltd., 
[1919] 2 W. W. R. 969 ; 48 D. L. R. 
737.— CAN. 
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Q. B.701; 69 L. J. Q. B. 369 ; 82 L. T. .316 ; 
48W. E. 451; 16 T. L. E. 224 ; 6 Com. Cas. 
134, O. A. 

A7tn/)tations : — Apld. Lomas v. Graves, [10041 2 K. B. r»r»7. 

Refd. lie Halstead, Ex p. Ricbardson, [19171 1 K. B. 095 
2162. Add, Annotation : — Generally, Mentd, Miiller 
(London) v, Lethem, Same v, I. K. Comrs., 
[1927] 1 K. B. 780. 

2168. Add, Annotatioyi : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

2172. Add, Annotaiioyis : — Refd. Norbury Natzio 
V, Griffiths, [1918] 2 K. B. 369; Kodripruez 
V Speyer, [1919] A. 0. 59 ; Bennett v. White- 
head, [1926] 2 K. B. 380 ; Pirie v, Richard- 
son (1920), 70 Sol. Jo. 1023; R. M. K. R. M. 
(Firm of v. M. R. M. V. L. (Firm of), [1926] 
A. C. 701. 

2176. Add, Annotation : — Mentd. Universal Steam 
Navigation Co. v, McKelvic, [1923] A. C. 492. 

2177, Add. Annotation : — Refd. R. M. K. R. M. 
(Firm of) V, M. R. M. V. L. (Firm of), 

R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2183. Add. Annotations : — ^Refd. Bennett v. White- I 
head, [1926] 2 K. B. 380 ; R. M. K. R. M. | 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. C. 761. 

2184. Add. Annotation : — ^Refd. R. M. K. R. M. 
(Firm of) v, M. R. M. V. L. (Firm of), R. M. 
K. R. M. Somasundaram Chetty v, M. R. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197. 

2188. Add. Annotation : — As to (3) Refd. Bennett 
V. Whitehead, [1920] 2 K. B. 380. 

2103. Add. Annotation : — Consd. Bennett v. White- 
head. [1926] 2 K. B. 380. 

2194. Add. Annotation : — Refd. T?-. M. K, R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. C. 701. 

2195. Add. Annoiatioyis : — Apld. Parr v. Snell, 
[1923] 1 K. B. 1 ; R. M. K. R. M. (Firm of) 
V. M. R. M. V. L. (Firm of), 119261 A. C. 761. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in liondon, [1918] 1 
K. B. 180; Moore v. Flanagan, 11920] 1 
K. B. 919 ; Clarkson v. Davies, [1923] A. C. 
100 ; Duffner v. Bowyer (1924), 40 T. L. R. 
700 ; The Koursk, [1924] P 140; Pirie v. 
Richardson (1926), 70 Sol. .To. 1023. Mentd. 
Norbury Natzio v. Griffiths, [1918] 2 K. B. 
369 ; Rodriquez v. Speyer, [1919] A. C. 59 ; Be 
Pennington & Owen (1925), 95 L. J. Ch. 93; 


Bennett v. W^hitehead, [1926] 2 K. B. 380; 
Hardie & Lane v ('hiltern (1927), 96 L. J. 
K. B. 773. 

2197. Add. Annotalio}}s : — Folld. Moore v. Flana- 
gan & Wife, [1920] 1 K. B. 919. Apld. 
Jx)ndon General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. Dutfnor v. Bowyer 
(1924), 40 T. L. R. 700 ; Dcbcnbam v. 
Perkins (1925), 133 L. T. 252; Bennett v. 
Whitehead, [19261 2 K. B. 380 ; R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty v. 
M. Ti. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2198. Add. Annotation: — As to (1) Distd. Deben- 
ham V. Perkins (1925), 133 L. T. 252. 

2199. Add. Annotations: — As to (1) Refd. Moore 
in Flanagan & Wife, [1920] 1 K. B. 919; 
Parr v. Snell, [1923] 1 K. B. 1 ; Pirie v, 
Richardson, [1927] 1 K. B. 448. 

2201. After this case insert “ Res judicata 
generally, see Estoppel, Vol. XXT., pp. 159 
el scq., 198 el seq.*^ 

2205a. Acceptance of payment from principal 

— After receiving order against agent.] — Resp. 
was employed by tlie debtor, who was acting 
for a CO., but who was himself personally 
liable on the contracl;. While the contract 
was running, a receiving order was made 
against the debtor, but he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged <te an order bedng made approving a 
composition of 20.'?. in tlie pound. After the 
breach of contract by the debtor resp. took 
tlie salary olTcred to him by the co., & a 
proof put in by resp. for damages for the 
breach wa ?3 rejected by the trustee of the 
composition on tlie ground that resp. had 
elected to look to the co. for tlie fulfilment of 
the contract : — Held : resp. had not, by his 
conduct, finally elected in law to look to the 
CO. for the fulfilment of the contract, k. the 
proof ought to be allowed.-- ViTT (1923), 
40 T. L. R. 5, C. A. 

2233. Add. Annotatioyi : — Refd. Allen v. 

Bank of Canada (1925), 41 T. L. R. 

2245. Add. AiinoiaHoyts : — As to (2) Refd. Janvier 
V. Sweeney, [1919J 2 K. B. 316; Pratt r. 
British Medical Assocn., [1919] 1 Iv. B. 244. 
Generally, Refd. Rreditbank Cassel G.M B B 
V, Schenkci*s, [1927] 1 K. B. 82(); ReckittiJ. 
•Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 


PART IX. SECT. 3, SUB-SECT. 2.— 
F. (a). 

2172 ii. .] — Gladttk v. Walch, 

No. 2510 xiv., post. — CAN. 

PART IX. SECT. 3, SUB-SECT. 2.— 
F. (c). 

2194 V. .] — M., without dis- 

closing tlie fact that he was acting as 
agent for the Crown, purchased hay 
from A., & was sued for a balance of 
the purchase price. At the trial that 
fact became known to A., but ho 
nevertheless proceeded with the case 
& recovered judgment against M. : — 
Held : A., having elected to proceed 
to judgment against M., could not 
afterwards sue the Crown. — Der- 
BOISERS V. R. (1919), 18 Exch. C. R. 
461.— CAN. 

2194 Vi. .] — Engineers brought 

an action against shipowners Tor 
payment of the balance of the contract 
price of two boilers for a steamship. 
The shipowners denied liability, & 
also brought a counter-action for 


damages in respect of breach of con- 
tract. The actions were conjoined & 
a proof was led, in the course of which 
it transpired that the shipowners were 
not the registered owners of the steam- 
ship, as had up to that time been 
assumed, but merely acted as manage]^ 
for a co. which owned her. Both 
parties thereupon amended their 
records ; the shipowners averring in 
both actions that they had contracted, 
& were litigating, as o gents for the 
limited co. ; & the engineers, as 

defenders In the counter-action, plead- 
ing “ no title lo sue ’* : — Held * by 
prosecuting their own action to 
decree, the engineers had elected to 
treat defts. as their debtors in the 
oontract.— Ckaio & Co. v. Blackati.k. 
[1923] S. O. 472.— SCOT. 

PART IX. SECT. 3. SUB-SECT. 2.— 
F. (d). 


2206 i. Eleclum to sue one discharyes 
other .] — Murkay v. Delta CoprER 


Co., Ltd., 11925] 4 JL L. R. 1091 — 

CAN. 


ART IX. SECT. 3. SUB-SECT. 4.~A. 

2245 v. .] — Itesp. had taken 

re insurance policies in several cos., 
tnoTigst which were apjilt co. Sc the 
. Co., both represeuted Oy D. as their 
ffcnt. The property insured having 
ecn destroyed i)y lire, resp. receiveil 
’oni the adgnsLer a memorandum 
[lowing him entitled to S2,8()4.4.5 
s against the 1’. Co., & to $],841.4o 
' $2,861 60. as against applt. co., 

Dclcr two policies. Jiatcr on, the 
\ Co., sent to D. their elie<iue payable 
0 resp., & D. appropriated its pro- 
oods iiy forging the signature of resp. 
Tie latter, prcs'=img D. for a settle- 
icnt, accepted as an aecoinmodatioii 
).’b personal cheiine for the amount of 
is claim against the F. Co. ^ On the 
fternoon of the same day, D. informed 
0 BP that the cheque of the F . Co. liad 
rrived. At tliat time, D. had also 
eeeived from applt, co. two drafts, 
iftvable to the order of rc'^p. D. 
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2246. Add, A 71 notations : — Consd. Janvier v, 
Sweeney (3 919), 35 T. L. R. 220; Rand v, 
Craipj, [1919] 1 Ch. 1 ; Mintz v, Silverton 
(1920), 36 T. I., R. 399; Kreditbank Cassel 
G.Mii.n. V Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v. British Medical Assocn., [1919] 

1 K. B. 244 ; Percy v, Glasgow Corpn., [1922] 

2 A. C. 299 ; Underwood r. Bank of Liver- 
pool, Same v. Barclays Bank, [1924] 1 K, B. 
775. 

2252. Add, Annotation : — Mentd. Re Llewellyns’ 
Settlmt., Official Solicitor v, Evans, [1921] 
2 Ch. 281. 

2253. Add, Annotation : — Refd. Collins v. Hopkins* 
[1923] 2 K. B. 617. 

2267. Add, Annotation : — Refd. Re Jubilee Cotton 
Mills, [3 9231 1 Ch. 1. 

2268. Add, Aymoiations : — Consd. Rand v, Craig, 
[1919] 1 Ch. 1 ; Kreditbank Cassel G.m.b.H. 
V. Schenkers, [1927] 3 K. B. 826. 


G.m.b.H. v. Schenkers, [1927] 1 K, B. 826; 
Britt V, Gaknoye & Nevtll (1928), 44 T. L. R. 
294 ; Reckitt v, Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. Refd. Pratt v, British 
Medical Assocn., [1919] 1 K. B. 244 ; Percy v. 
Glasgow Corpn., [1922] 2 A. C. 299 ; Under- 
wood V, Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

2285. Add, Annotaiion : — Mentd. Kent v, Atkin- 
son, [1923] P. 142. 

2286. Add, Annotations : — Consd. Rand v, Craig, 
[1919] 1 Ch. 1 ; Performing Right Soc. v. 
Mitchell & Booker, [1924] 1 K. B. 762. 
Refd. Janvier v, Sweeney (1919), 35 T. L. R. 
226 ; Soanes v. L. & S. W. Ry. (1919), 88- 
L. J. K. B. 524. 

2287. Add, Annotation :-^Refd. The Sylvan Arrow, 
[1923] P. 220. 


2274. Add, Annotation : — Mentd. Foster v, Driscoll, 
Lindsay v, Attlield, Lindsay v, DriscoD, 
[1920] 1 K. B. 470. 

2280. Add, Annotations : — Distd. Dyster v. Ran- 
daU, [1926] Ch. 932. Refd. Said v. Butt, 
[1920] 3 K. B. 497. 

2282. Add, Ayinotations : — Refd. Janvier v, 

Sweeney, [1919] 2 K. B. 316 ; Pratt v, 
British Medical Assocn., [1919] 1 K. B. 244; 
Kreditbank Cassel G.m.b.H. v. Schenkers, 
[1927] 1 K. B. 826. 

2284. Add, Annotaii<ins : — Consd. Janvier v, 

Sweeney (1919), 35 T. L. R. 226 ; liand v, 
Craig, [1919] 1 Ch. 1 ; Mintz v, Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 


2292. Add, Annotations : — Consd. Janvier v, 
Sweeney (1919), 35 T. L. R. 226 ; Rand v, 
Craig, [1919] 1 Ch. 1; Kreditbank Cassel 
Gm.b.H. V. Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v, British Medical Assocn., [1919] 
1 K. B. 244 ; Mintz v, Silverton (1920), 36 
T. L. R. 399 ; Percy v, Glasgow Corpn.. 
[1922] 2 A. C. 299 ; underwood v. Bank of 
Liverpool, Same v, Barclays Bank, [1924] 1 
K. B. 775. 

2294. Add, Annotaiion : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

2295. Add, Annotation : — Refd. Admiralty Comrs. 
V, National Provincial & Union Bank of 
England (1922), 127 L. T. 452. 


obtained resp.’e IndorHciiiont on the 
larger one of the drafts on the repro- 
Bentation that it was the cheque of the 
F. Uo., which he would use to reim- 
burse himself for hla personal cheque, 
& also secured rosp.’s sigrnature on the 
other draft on the representation that 
it was a receipt, the execution of wldch 
was a formality I'oquirod by the Co. 
b. IndorKcd both drafts & deposited 
them to his own credit, & they 
were later paid & charged to applt. 
CO.’S account by the bank. Itesp. 
having sued applt. co. ; — Held : in 
the fraud practised upon resp., D. 
was acting within the scope of his 
agency so as to make his fraud that 
of his principals, applt. co. ; & the 
indorsements on the drafts of applt. 
CO. were not binding on resp. in 
the circumstance's in whie;h they 
were given. — N ational Union Fuib 
INSUIIANCJS (Jo. of PlVrSBUKO 17 . 
Martin, 3 D. L. K. 1012; 

S. 0. R. 348 ; ajCTp., (1923J 4 D. L. R. 
674 ; 3 W. W. R. 897 ; 19 Alta. L. R. 
786 ; 11923] 3 D. L. R. 220.— 

GAN. 

2245 vi. .] — PoPK 17. PiCTOU 

ST15AMBOAT Co. (1865), 6 N. S. K. (2 
Old.) 18.- CAN. 

2245 vii. .] — Partab Narain v. 

Jute Miij.s (1927), I. L. K. 50 All. 

29. — IND. 

2246 ii. .]— Pltf., believing 

Z. to be agent of defts., arranged with 
him for the shipment of two carloads 
of grain to defts., & signed the bills of 
lading, on wJiloh bis name appe^ared 
as shipper & defts.’ name as con- 
signees. The documents were signed 
partly in blank, certain particulars 
being left to be filled in by Z. Z used 
the documents for his own purposes, 
borrowed money upon them from the 
bank, signed his own name to them, 
crossed out defts.’ namo as eon- 
sigrnoes & sub.‘^tltuted that of the bank. 
Uofts., being notified of shipment, 
paid tlio bank, procured the bills of 


lading, disposed of the grain & settled 
with Z. for the proceeds : — Held : 
defts. wore liable to pltf. for conversion 
for the value of the grain. — Lend v. 
Simpson -Hepworth Co., Ltd., 11916] 
1 W. W. R, 721 ; 45 1>. L. R. 285.— 
CAN. 

2246 iii. .) — A principal is 

liable for the fraud of his agent acting 
within the scope of his authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
benefit of the agent. — Dinabandhu 
Saha v, Abdul Latif Molla (1912), 
I. L. R. 50 Calc. 258.— IND. 

2263 iv. .3 — Pltfs., who 

resided in England, were the owners of 
a sub-division in Calgary &, were repre- 
sented there by agents. L. obtained 
from the agents a listing of parcels of 
lots & authority to obtain purchasers. 
L. induced deft, to purchase lots for 
$3,400 under an agreement made by 
a fictitious person as vendor, which L. 
delivered to deft, & received from him 
$1,500 as the cash payment. L. 
brought in to pltfs.’ agents an ogroo- 
mont for sale of the lots to a fiotitious 
person for $3,000 of which $1,000 was 
payable in cash, which sum only be 
paid in. Ho also subsequently col- 
lected from deft., but never paid in, 
tho deferred payments under deft.’s 
ugreomeut. Pltfs. hod no knowledge 
of L.’s fraud until after all the money 
had been paid to him : — Held : pltfs. 
were liable for the additional $500 
of cash payment fraudulently con- 
tract-ed for & received by L. — Denton 
V. Goodman, [1922] 1 W. W. R. 117 ; 
62 D. L. R. 659.— CAN. 

2253 V. Agent added as co- 

defendant .^ — The agent of pltf., the 
vendor, made false representations 
without the knowledge of his principal 
in order to induce deft, to purchase 
proiwjrty belonging to pltf. Deft., 
on discovering that the representations 
wore false, refused to complete the 
transaction &, on being sued by pltf. 


for such non -performance, brought a 
counterclaim for rescission & damage, 
& joined tho agent as co -defendant : — 
Held : tlie agent was rightly made oo- 
defondant. — Roth well v. Attwood, 
[1923] 4 D. L. R. 734 ; revsd., [1924 J 
1 D. L. R. 43.— CAN. 

PART IX. SECT. 4, SUB-SECT. 1.— A. 

2282 vii, Negligence of 

agent’s employee.] — An agent is not 
personally responsible for damage 
done by the negligence of those 
employed by him in the service of his 
principai, but tho principal or those 
actually employed only are liable. — 
WiNTERMUTE V. MOULTON (1922), 66 
D. L. R. 653.— CAN. 

2282 viii, .] — Deft, agreed 

to provide teams & men to cart goods 
for pltf., & in porformtng such con- 
tract caused damage to certain roads. 
The county council took proceedings, 
& obtained judgment against pltl. 
for recovery of the expenses incurred 
by the council by reason of the 
damage caused by the extraordinary 
trafiic earned on by deft. On a claim 
by pltf. to be Inderanllied by deft, for 
tho amount of tho judgment : — Held : 
deft, was pltf.'s agent to do the carting, 
& the liability to pay for tho damage 
rested on pltf. — Beqg v. Haqan, [1921 1 
N. 2. L. R. 220.— N.Z. 

PART IX. SECT. 4, SUB-SECT. 1.— B. 

22991. Funds received for invest^ 
ment — By local manager of hank — 
Improviderd investment,] — Two per- 
sons who formed the local advisory 
board of deft. co. purchased on defts.* 
behalf for $7,000 the balance unpaid 
under an agreement for sale of sub- 
divided propertv, which amounted to 
about $7,500 taking the assignment in 
their own name ** as trustees.” One 
of these persons, the local manager of 
deft. CO., had an individual private 
client, pltf,, lor whom he had invested 
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2305. Add, Annotations ;-^Mentd. Aksionairnoye 
Obschestvo A. M. Jiuther v, Sagor, [1921] 3 

K. B, 532 ; The Tervaete, [1922] P. 259 ; 
Duff Development Co. v, Kelantan Govern- 
ment, [1923J 1 Ch. 385. 

2309. Add, Annotation : — Aj? to (1) Refd. London 
Joint Stock Bank v, Macmillan & Arthur, 
[1918] A. O. 777. 

2317. Add, Annotations : — Apld. Pratt v, Patrick, 
[1924] 1 K. B. 488. Consd. Parker v. Miller 
(1926), 42 T. L. R. 408 ; Brooke v. Bool, [1928] 
2 K. B. 578. 

2318. Add, Annotations : — As to (1) Refd. Pratt r. 
Patrick, [1924] 1 K. B. 488. As to (2) Consd. 
Brooke v, Bool, [1928] 2 K. B. 578. 

2318a. .] — Deft, was in his motor car, 

with him, on his invitation, being two 
friends, E. & P. E. drove the car, &; owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1840 (c. 93), for damages : — 
Held : as deft, was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management & mechanical 
control to E. — Pratt v, Patrick, [1924] 
1 K. B. 488 ; 93 L. J. K. B. 174 ; 130 L. T. 
735 ; 40 T. L. R. 227 ; 68 Sol. Jo. 387 ; 22 

L. G. R. 185. 

2318b. Search for escape of gas.] — A land- 

lord of a lock-up shop, occupied by a tenant, 
had the tenant’s authority to visit the 
premises at night. The landlord occupied the 
adjoining premises, a lodger, who had no 
authority to enter the shoj) himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord & 
the lodger went int/O the shop together, & the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an exj)losioii was caused, resulting 
in damage to the tenant’s goods on the 
premises : — Held : the landlord was liable 


for the damage on tlie ground (inter alia) of 
agency. — ^Brooke v, Bool, [1928] 2 K. B. 
578 ; '97 B, J. K. B. 511 ; 139 L. T. 376 ; 41 
T. L. R. 531 ; 72 So]. .To. 354, D. C. 

2326. Add, Annotations : — Generally, Refd. Poland 
V. Parr, [1927] 1KB 230. Mentd. Pratt 
V. British Medical Assocn., [1919] 1 K. B. 
244 ; Prager v, Blatspiel, Stamp & Heacock, 
[1924] 1 K. B. 566. 

2331. Add, Annotation : — ^Distd. Goh Choon Seng 
V, Lee Kim Soo, [1925] A. C. 550, 

I 2336. Add, Annotations : — As lo (1) Refd. Britt v, 
Galmoyc & NeviU (1928), 44 T. 1j. R. 294. 
Generally, Refd. Poland v Parr, [1927] 1 K. B. 
236. Mentd. Jefferies & Aikey v, Derbyshire 
Farmers (1920), 30 T. L. R. 825. 

2337a. Imprisonment by foreign sovereign — Pro- 
cured by principal.] — Trespass lies for pro- 
curing by awe, fear, & influence, & contrary 
to his own inclination, a sovereign independent 
absolute prince to imprison pltf. — Rafael 
V, Vbrelst (1770), 2 Wm. Bl. 1055 ; 96 E. R. 
621. 

Annoidtions West v. Smallwood (1838), 6 Dowl. 

5 HO : Gompanhla de Mocambiquo v, British South Africa 
Co., Do Sousa i\ Same, 2 (i. B. 358. 

2339. Add, Annotations: — As to (1) Consd. Per- 
forming Right Soc. V, Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1 ; Performing 
Right Soc. V, Mitchell & Booker, [1924] 1 
K. B. 762. 

2339a. Fence —Omission to.] — Where, upon the 
diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of B., broke down his fence to 
make a passage from the new road to the close 
of A., but did not put up a gate or fence to 
protect the latter close : — Held : the trustees 
were wrong-doers, & B. was responsible for 
their acts. — Winter v. Charter (1829), 3 
y. & J. 308 ; 2 Man. & Ry. M. C. 177 ; 148 
E. R. 1197. 

2345, Add, Annotation : — ^Mentd. Camillo Tank 
S.S. Co. V. Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 


money. Having $5,000 of pltf.’e 
money on hand he invested it by 
buying a part interest in the assign- 
ment of agreement for sale, & a 
declaration of trust was made by the 
trnsto(?s m pJtf.’s favour to tbc extent 
of $5,000 & interest. The investment 
turned out badly /fc pltf. sued deft. co. 
for recovery of Ins money : — Held : 
pltf. was entitled to recover. — Mc- 
Chinple V. London Sco'I'Ttsu Cana- 
dian Investment Syndicate, [1922] 
3 W. W. R. 977 ; 70 D. L. R. G12.— 
CAN. 


PART IX, SECT. 4, SUB-SECT. 1.— C. 

2317 ii a. .] — A motor 

bicycle, the property of deft., which 
was ridden by R., deft. *8 brother, 
injured pltfs. Doft.’s brother had 
general permission to ride the motor 
bicycle for himself or for deft., but ho 
was never in deft.’s employment. 
The jury found that the rider was 
acting as the agent or servant of deft, 
in the management of the motor bicycle 
at the time of the accident ; — Held : 
the jury’s findings & verdict must 
stand. — Thompson v. Reynolds, Gib- 
son V, Reynolds, [1926] N. 131.— IR. 

2817 ii b. .] — Driscoll v, 

CoLLETTi, [1926] 2 D. L. R. 428 ; 68 
O. L. R. 444.--CAN. 


2317 ii c. .] — A man was 

knocked down & killed by a motor car 
owned by deft, whilst it was being 
driven by hla son. The car was kojit 
in a garage on deft. *8 property wliich 
adjoined the son’s home. Deft, was 
not licensed to drive & had never been 
seen driving the car, which on many 
occasions was driven by the son, who 
worked with his father. The accident 
took place whilst the car was proceed- 
ing In the directitm of the homes of 
deft. & his son : — Held : the evi<lenco 
was not suffleiont to establish as 
between deft. & liis son the rolationshij) 
of principal & agent. — Goldman i;. 
Barnfield (1927), 27 S. R. N. S. W. 
405 ; 44 N. S. W. W. N. 147.— AUS. 

2317 ii d. .] — ^Pltf. colhded 

with deft, ’s motor car, which was driven 
by J., a son of deft., & sustained serious 
injuries, in answers to interrogatories 
deft, admitted that she was the 
registered owner of the motor car ; 
that her son C. Sc her daughter H. were 
licensed drivers ; that she had pm*- 
chased the car for pleasure ; that she 
paid for all the petrol & oil ; that her 
son J. resided with her ; that she paid 
the rent for a lock-up garage, the key 
of which was kept by her son C. A 
witness stated that ho saw J. driving 
his mother’s car more than once prior 
to the day of the accident. Deft. 
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denied that she know that J. had a 
key of the garage in his possession on 
the day of the accident, or that she 
laiew he had access to the key. Sc stated 
that she never at any time gave J. 
permission to drive her car, & that he 
never drove it to her knowledge : — 
Held : if the answer of the jury tliat 
J. at the time of the accident was 
driving the car with the implied 
authority of deft., amounted to a 
finding of agency, it must bo set aside, 
on the ground that there was no 
evidence to support it. — Gibbon v. 
U'Keeney, [1928] N. I. 60.— IR. 

2317 ii e. .] — A motor car 

owned by deft, was, at the time of an 
accident, being driven bv a person to 
whom it had been lent by bun — 
Held : the more proof of deft.’s owiier- 
ship of the car was not of itself suflicient 
to establish a primd Jane case of 
liability on his part. — v. 
Wagner (1926), 27 S. K. N. S. W. 9 ; 
44 N. S. W. W. N. 22.— AUS. 


2317 ii f. Allowing third 

party to drive coritrary to in^ructions — 
Principal not luihlc.] — Wainio v. 
Bbaudreault (Ont.), [1927] 4 D. L. R. 
1131.— CAN. 


2319 i. Add ** revad,, sub nom. 
Murray v. Jenkins (1898), 28 S. C. R 
665 — CAN,** and delete the word “AUS.* 



Cases 234&— 2474a. English and Empire Digest Supplement, 


2348. Add, Annotaiion : — ^Mentd. Akt. Keidar v, 
Arcoe (1020), 42 T. L. R, 737. 

2396. Add. Annotation : — Mentd. Public Trustee 
Duchy of Lancaster, [1927] 1 K. B. 516, 

24*09. Add. Annotation : — Mentd. North Stafford- 
shire Ry. V. Edge (1919), 89 L. J. K. B. 78. 
2415. Add. Annotation: — Refd. Newsholmo v. 
Road Transport & General Insce. (1928), 
45 T. L. R. 128. 

2436. Add. Annotation : — Generally, Refd, Sassoon 
V. International Banking Oorpn., [1927] A. C. 
711. 


2446. Add. Annotation : — Refd. Clayton -Greene v. 
De Courville (1920), 36 T. L. R. 790. 

2448. Add. Annotation : — Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2449. Add. Annotation : — Mentd. Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735. 

2455. Add. Annotations : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. Mentd. Am- 
monia Soda Co. V. Chamberlain, [1918] 1 Ch. 
266 ; Piercy v. MUls, [1920] 1 Ch. 77. 


Part X. — Relations between 

2473. Add. Annotation : — Refd. Edwards v. Porter I 
(1924), 41 T. L. R. 57. | 

2474a. .] — The owners of a chartered ship 

sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into “ between G. T. G. 

Co., owners’ agents, & A. B.* Co., Copen- 
hagen, charterers.” The charterj^arty, which 
was on a printed form, provided for payment 
of demurrage by ” the charterers,” at the 
end of the charterparty the following stipula- 


Agent and Third Parties. 

tion was added in writing : “ Freight & de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd.” The 
charterparty was signed as follows : “ For 
the A. B. Co., Copenhagen, J. B. J., of the K. 
Coal Co., Ltd. For & by telegraphic 
authority of owners, for G. T. G. & Co., J. M., 
as agents only.” It was admitted that 
J. B. J. signed on behalf of the K. Coal Co, : — 
Held : (1) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 


PART XX. SECT. 6, SUB-SECT. 2.— B. | 

23841. .] — A letter from 

an apreut to his principal winch is 
merely a narrative of an interview 
between the agent & a third party, if 
admiflsible in evidence at all, ir not 
evidence otfalnst the principal of a 
parol acceptance by tin; third party 
of an oiler made to him. — S wak v . 
MlLlJCR, [19191 l.I. 11. 151.— IR. 

PART IX. SECT. 6, SUB-SECT. 1.— B. 

2396 ii. — ■ — Not to agent* s interest 
to discloae.} — Knowlodj?e communi- 
cated to an agrent of a fact which it 
was not the aerent’s Interest to disclose 
& which he did not diHclosc to the 
principal cannot be imputed to the 
principal. — Texas Co. «. Bombay 
Banking Co., Ltd. (1919), 24 C. W. N. 
469.— IND. 

2408 ii. .] — ^Mount Hope 

lluKAL Municipality v. Findi.ay, 
[1921] 3 W. W. U. 658.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— B. 

2428 iv. .] — Quebec Fedk- 

RATEl) Co-op. Co. V. FAioncic^ 1 'ence 
Co., [1925] 2 D. L. Jl. 574 ; ajjg. 
Q. R. 37 K. B. 345.— CAN. 

PART IX. SECT. 6, SUB-SECT. 3. 

10. In general.] — By conferring 
authority upon Ills aprent the principal 
Rives third persons the rlRht to assume 
that thc 3 " can deal with the agent in the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some circun is lance arises which 
in all reason should put them upon 
inquiry, & this rule applies especially 
in favour of third parties who boRon 
to deal with the aprent while his 
authority did in fact exist. — W atson 
V. Powell, [1921] 2 W. W. It. 128; 
14 Sa.sk. L. R. 424 ; 58 1). L. K. 615.— 
CAN. 

sd. Onmer leasing farm to former 
manager. y—VfhevL an owner of land has 
permitted his employee to manage a 
farm & to dispose of the crop, from 
year to year, to an elevator co. & 
account for the proceeds, & the owner 
chanfiTCB his course of doalinfr, & 
leases the land to the former employee 
on a crop -payment rental, the owner 


IS not entitled to relief agrainst the 
elevator co. for the loss of his share by 
the lessee, unless notice of the chancre 
of relationship has been given to 
the co — ^Nouth American Finance 
Co. V. WEaiTsiiN Elevator Co. (1922), 

60 I>. L. K. 407 ; .32 Man. L. It. 76 ; 
[19221 2 W. W. R. 162.— CAN. 

sf. Ageni accepting goods after 
rcvocaiion.] — Applts., a Durban firm, 
entered throiiprh V. into contracts with 
farmers m Aloxiindrui for the supply of 
chicory. In 1917 V. had authority to 
accept chicory on behalf of applts., but 
when applts. entered into a contract 
with resps. for the 1918-1919 crop of 
chicory, this authority of V. liad been 
withdrawn. Resps. tond(‘retl a con- 
sigrnment of chicory', which was 
accepted at Alexandria after e.xamina- 
tion by V., & sent to applts. at Durban ; 
but it was rejected by applts. as bemg 
unsound m terms of the contract. 
I’rior to the Bonding olT of this con- 
eUrnment, applts. liad notilled all the I 
farmers by circular that they would | 
reject any chicory not “ tip-top,” 

& charge railagre & storage to the 
senders ; — Held : the circulars should 
have put resjiH. on inquiry as to V.’s 
authority.— Eij.ifi Brown Van 

8g. Agent conir acting after revoca- 
tion.] — Deft. authorLsed his wife to sell 
land, but before the contract with pltf. 
was concluded he revoked his wife’s 
I authority. The revocation was not 
communicated to pltf. : — Held : deft. | 
w'a.s bound by the contract entered 
into by his agent with pltf. — Wil- 
1 lAAiw West, [19211 E. D L. — 

S. AF. 

PART X. SECT. 1. SUB-SECT. 1.— 

I A. (a) i. 

I 2457 i. Agent cannot mie.] — Pltf. sent 
I to defts. a quotation for poods, wr itten 
on paper headed, ” Niels Storakcr, 
Representative for Alliance Export & 
Import Co., Chrifetiaiiia, Norway. 
All orders & contracts are subject to 
tlie suppliers* terms of contract. No 
order or contract is firmly accepted 
until the suppliers have consented to 
book it.” in the letter he yvTot.e ; 

” All orders are booked on the under- 
staudinp that my principals are piven 
the option of shipping; by steamer or 
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sailinp vessel.” Defts. pave pltf. an 
order. I’ltf. wrote to defts. sayinp : 
‘* 1 have cabled the order over to-clay 
& I hope soon to be able to pive upon 
cable accoptance.” Hubsequently he 
w'roto : ”1 am plad in hemp able to 
inform you that the above-mentioned 
order has been booked by my prin*’!- 
pals & will send you official coufirmn- 
tion in duo course.” I’ltf. ’s letters 
w^ere all sipned *‘ Niels Storakcr ” 
without any qualification : — lIcM : 
pltf. was oontraotmp merely as apent, 
not as piineipal, & was not entitled 
to sue on the contract. — Storaickr v. 
SouTiiousE & Long, Ltd. (1920), 20 
S. K. N. S. W. 190.— AUS. 

2467 ii. .] — An order for books, 

addressed to tho publLshors on a form 
apparently supplied bv them, re- 
quested delivery throiipn “ your dis- 
tributors,” contained an aproement to 
pay them (the ilistributors) at their 
office .Sc provided that “ this order to 
be bindinp shall bo accepted by them.” 
The distributors supplied the books, & 
sued fur the price * — Held : tho action 
was not Tuaintainablo. — Wise v. Kerr, 
[192,>] 1 \V. \V. K. 849 ; 35 B C. R. 
101.— CAN. 

2457 iii. .]— Barkley v. 

WiNNYcnuK (Alta.), 11026] 4 D. L. R. 
538 ; [192C1 3 W. W. R. 327.— CAN. 

2467 i . Agent real principal. ] — Where 
an apent names his principal & makes 
the contract as apent on hi.s behalf, he 
cannot enforce it, even thouph he is 
the real |>i uu ipm, ulu*. 
party has affirmed the i 
kuowledpo of tho fact.- -Glasgow r. 
Hood, [1920] N. Z. L. R. 586.— N.Z. 

' FART X. SECT. 1, SUB-SECT. 1.— 
I A. (a) ii. 

I 2471 vi. Father son.] — A 

person actlnp for a disclosed principal 
m a contract is not liable thereon, 
unless there bo circumstances to show 
that ho intended to render himself 
liable. The fact that a son residing 

I with his father telephones for a 
physician to come & attend his father's 
servant w'ho is ill, raises no presump- 
tion that the son agrees to pay for such 
services. — B leecker v. Stutsman, 
[1920] 3 W. W. ii. 644 ; 54 D. L. R. 
662.— CAN. 
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the ciiarteiparty ; (2) the clause in writing 
did not import a promise of liability sufilcient 
to rebut any inference to the contrary from 
the form of the signature. — K imber Coal Co. 
v. Stone & Rolfe, Ijtd., [1920] A. C. 414 ; 
96 L. J. K. B. 601 ; 135 L. T. 161 ; 42 
T. L. It. 430 ; 31 Com. Cas. 333 ; 17 Asp, 
M. L. C. 37, H. L. 

2475. Add, Annotation : — Gimeralljj, Mentd. Wintcr- 
botham, Gurney v, Sibthorp & Cox, [1918] 
1 K. B. 625. 

2487a. .] — Pltf., a builder, did work on the 

order of H., a director of a co. for which pltf. 
had previously done work on H.’s order. As 
the work proceeded pltf. prepared estimates 
& addressed them to the co. whoso name he 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other y)rincipals. Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 
but did BO under a mistaken impression, & 
that he never gave exclusive credit to th(un 
in such a way as to bind himself to look to 
them, & that he never gave credit to U . before 
the work was completed : — Ucld : H. was 
liable for the balance*. — Gardiner v. Uead- 
ING, [1928] 2 K. B. 281 ; 97 L. J. K. B. 706 ; 
139 L. T, 419, C. A. 

2501. Add, Annotations Refd. Phillips t). Brooks, 
[1919] 2 K. B. 243 ; Said v. Butt, [1920] 3 
K. B. 497 ; Lake v, Simmons, [1927] A. C. 
487. Mentd. Berners v. Fleming, [1925] Ch. 
264. 


2502. Add. Annotation : — Consd. Dyster v. Ran- 
dall, [1926] Ch. 932. 

2504. Add, Annotation : — Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K, B. 394. 

2516. Add. Annotations : — Generally , Mentd. Stokes 
V. Whicher, [1920] 1 Ch. 411 ; Reading Trust 
V. Spero (1929), 46 T. L. 11. 117. 

2518. Add, Annotation : — ^Mentd. United States 
Shipping Board v. Strick, [1926] A. C. 546. 

2523a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.] — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfied. — IjONDON 
General Omnibus Co., Ltd. v. Pope (1922), 
38 T. L. R. 270. 

2530. Add, Annotation : — Mentd. United States 
Shipping Board v, Strick, [1926] A. C. 545. 

2531. Add, A)L7toiations : — As to (1) Refd. Ariadne 
S.8. Co. V. KcKolvie, [1922] 1 K. B. 518. 
As to (2) Refd. Universal Steam Navigation 
Co. V. McKelvie, [19231 A. C. 492. 

2537. Add. Annotations : — Refd. Ariadne S.S. Co. 

McKelvie, [1922] 1 K. B. 518 ; Universal 
Steam Navigation Co. v, McKelvie, [1923] 
A. C. 492. 

2542. Add, Ayuiotations : — Refd. Ariadne S.S. Co. 
V, McKelvie, [1922] 1 K. B. 518. Mentd. 
Brightman v, Tate, [1919] 1 K. B. 463. 

2543. Add. Annotations : — Consd. Kimber Coal Co. 
r. Stone & Rolfe, [1926] A. C, 414. Refd. 
Ariadne S.S. Co. r. McKelvie, [1922] 1 K. B. 
518 ; Univ(U*sal Steam Navigation Co v, 
McKelvie, [1923] A. C. 492. 


2483 i. Agent real principal.} — Pltf. j 
Bii^nod an order for the purchase of a i 
tractor addressed to a co., for whom 
deft, claimed to have made the sale as I 
agrent only : — Held : deft, was liable as ! 
the real vendor. — Pkterson v. Cuaii- ' 
MAN Motor Works, fl922j 2 W. W. K. I 
1041 ; 07 D. L. R. 38.— CAN. | 

sk. Contract for work <£■ labour,}— - 
After judgment by default on common 
counts for work & labour, etc., dolt, 
may show on the execution of writ 
of inquiry that he contracted merely 
as agent of the person to uhom the 
credit was given.™ F\l,lh r. yAROEXT i 
(1840). 3 Kerr, 21 S -CAN. 1 

PART X. SECT. 1, SUB-SECT. l.~ I 
A. (b) ii. 

e i. .] — Every person wlio in 

making a contract discloses the 
existence, but not the name, of the | 
principal on whf)se behalf ho is acting, ' 
is personally liable on the contract | 
to the other contracting party. — i 
Glad UK v. Walch, [15)18] 3 W. W. 11. 
975 ; 43 D. L. R. 757.— CAN. ' 

e ii. Aanic disclosed by third party.}-— i 
Under Indian Contract Act, s. 2.10, 
pltfB. as agents for an undlsclostid 
principal, could personally enforce the 
contract. The expression “ where the 
o^ent does not dl8Clo.so the name of 
the principal ** docs not apply to a 
fjase where the name of the principal 
is disclosed not by the agent, but by a 
third party. — Kapuiui Magniram 
Panaji Dericiiand (1928), I. L. R. 
53 Bom. 110.— IND. 

2492 i. Agent real principal .} — 
Where the owner in equity signs a 
contract for the sale of land “ as agent 
for the owner ’* evidence is admissible 
to show that the person so contracting 
is the owner, & ho is entitled to biic the 


imrchascr without having given him 
notice prior to action brought that be 
was i ho principal, not the agent. - - 
MacCormac V. Rkvdkoui), [1927] 
•S. A. S. R. 152. — AUS. 

si. Person contracting for ** buyer.'*} 
— in inirsuancc ol authority given by 
deft, his agents inirchased slieep for 
pltf. In none ol tlie tclegrains betvN ecu 
pltf. &- deft.’s agents by which the 
purchase was arranged was deft, 
named, but the last telegram from the 
agents contained tlic words “ Buyer 
eonllrms sale**: — Held: the words 
’ Buyer eonllrms sale *’ 8how(;d that 
deft.’s agents were coiitraetmg as 
agorits, Ac relieved tlioin from personal 
liability on the contract. — Murray v. 
Hopkins, IIDJUJ N. Z. L. R. 089.— 
N.Z. 

PART X. SECT, 1, SUB-SECT. 1.— 

A. (c) i. 

2497 V. .] — Where an agent for 

an undisclosed principal contracth on 
Hueli terms as import that be is the 
real Ac only principal, the undisclosed 
principal cannot sue or bo sued on 
the contiact. — Wkst v. Dilliuan, 
11921] N.Z L. R. 017.— *“’^ 

2497 vi. Agent real principal.} 

— Where a person who purports to 
contract as agent for an undisclosed 
jirincipal is in fact the principal m the 
transaction, it is not clear wdiother or 
not ho IS entitled to sue on the con- 
tract as principal. — Glabgow v. Uood, 
[1920] N. Z. L. 11. 580.— N.Z. 

2497 vii. Damage suffered by 

principal.} — In an action against shlp- 
ow’ncrs for payment of the balance of 
the contract price of goods for a ship, 
the shipowners counterclaimed foi 
damages for breach of contract. In 
the course of the action it appeared that 
tlic shipowners were not the registered 

77 


j owners of the ship, but merely acted 
I as managerb for a co. which owned 
; her : — Held: as pltfs. had in the cir- 
cumstances olcct.ed to treat defts. as 
their debtors, delts. were entitled to 
' counterclaim for damages although the 
i' damages had been sujlercd by the 
I principals whom they represented, & 
not by themselves — C raju & (’o. " 
Blaokater, [1923] S C. 472.— SCO*. 

PART X. SECT. 1. SUB-SECT. 1.— 
A. (c) ii. 

2510 xiv. .] — Where a person 

makes a contract in his own name 
without disclosing cither the name 
_ existence of a principal, he is 
' prlmanl.v liable on the contract to the 
i other contracting party. — G laduk v. 

' Walcr. [1918] 3 W. W. R. 975 ; 43 
D. L. R. 757.— CAN. 

' 2510 XV. .] — In an action for 

! tlic hire of a dredge obtained b^" deft, 

, M from pltf., leliei was sought against 
dolt. J. as uudihclobcd juincipaJ : 

; — Held : suspicions ciicurnstuiices in 
I the relations between M. & J. were not, 

I HulUcient to support the judgment 
j against J., in the face of the denial 
of defts. that any such relation 
existed. — N ova Sootia Drkdoing Co., 
Ltd. V. Musgrave & Co. (1918), 52 
N. S. R. 71 ; 40 D. L. K. 589.— CAN. 

2610 xvi. .1 — An ogent, who 

does not clearly indicate to the third 
party that he is act mg as an agent, is 
personally liable. — llii^LS v. Swiiri' 
Canadian Co., [19231 3 D. L. R. 997. — 
CAN. 

2510 xvii. —.]— Litchfield v. 
Saskatchewan A: Battle River Land 
A: Develoi'INU Co. (Sask.) (1908), 7 
W. L. It. 4 75. -CAN. 

2510xviii. — — .]— West v. Dilli- 
CAN, No. 2497 v., ante. — N.Z. 



Cases 2544—2606. English and Empibe Digest Supplement. 


2544, Add, Annotation : — Consd. Kimber Coal Co. 

V, Stone & Rolfe, [1926] A. C. 414. 

2645. Add, Annotations : — Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 618 ; Universal 
Steam Navigation Co. v, McKelvie, [1923] 
A. C. 492. 

2546. Add, Annotaiions : — As to (1) Consd. Ariadne 
S.S. Co. V, McKelvie, [1922] 1 K. B. 6118 ; 
Universal Steam Navigation Co. v, McKelvie, 
[1923] A. C. 492; Kimber Coal Co. v. Stone 
& Eolfe, [1926] A. C. 414. As to (2) Apprvd. 
Univcrs^ Steam Navigation Co. v, McKelvie, 
[1923] A. C. 492. Generally^ Mentd. Eederi 
Akt. Transatlantic v, Drughom, [1918] 1 

K. B. 394. 

2549. Add, Annotation : — As to (2) Refd. Aiiadne 
S.S. Co. V. McKelvie, [1922] 1 K. B. 618. 

2549a. Agents also described as char- 

terers.] — A cliarterparty was expressed to be 
made “ between T. H. S. & Co., agents for the 
owners ” of a steamer, “ & J. McK. & Co., 
charterers,” & was signed ” For & on behalf 
of J. McK. & Co. (as agents), J. A. McK.” 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detfiined beyond the stipulated 
time either at the port of loading or at the 
I)ort of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
were aware at the time when the charter- 
party was signed that J. McK. & Co. were I 
acting for other persons. In an action by 
the owners against J. McK. & Co. for demur- 
rage at the port of discharge : — Held : defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the chai’terparty. — Universal Steam 
Navigation Co. v, McKelvie (J.) & Co., 
[1923] A. C. 492 ; 92 L. J. K. B. 047 ; 129 

L. T. 396 ; 39 T. L. R. 480 ; 67 Sol. Jo. 
693; 16 Asp. M L. C. 184 ; 28 Com. Cas. 
353, H. L. ; ajfg, S. C. svh nom, Ariadne S.S. 
Co., Ltd. v, McKelvie (J.) & Co., [1922] 

1 K. B. 618, C. A. 

Annotation: — Refd. Kimber Coal Co. v. Stone & 
Rolfe, [1920] A. C. 414. I 

2550. Add, Annotation : — Mentd. Amour v, Leo- 
pold WaJford (London), [1921] 3 K. B. 473. 

2553. Add, Anriotation : — Refd. Universal Steam 
Navigation Co. v, McKelvie, [1923] A. C, 492. 

2559. For ” 2 C. & P. 115 ” read “ 2 C. & P. 124.’ 

2563. Add, Annotations : — A.s to (1) Consd. Kimber 
Coal Co. V, Stone & Rolfe, [1926] A, C. 414. 


As to (3) Refd. Universal Steam Navigation 
Co. V. McKelvie, [1923] A. 0. 492. 

2564. Add, Annotation: — As to (1) Refd. Kimber 
Coal Co. V, Stone &, Rolfe, [1926] A. C. 414. 

2566. Add. Annotations: — Consd. Ariadne S.S. 
Co. V, McKelvie, [1922] 1 K. B. 518 ; Univer- 
sal Steam Navigation Co. v, McKelvie, [1923] 
A. C. 492. 

2567. Add, Annotaiions: — Consd. Kimber Coal Co. 
V, Stone & Rolfe, [1926] A. C. 414. Refd 
Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B. 
518. Mentd. Universal Steam Navigation 
Co. V, McKelvie, [1923] A. C. 492. 

2571. Add. Annotations: — Overd. Universal Steam 
Navigation Co. v, McKelvie, [1923] A. C. 492. 
Refd. Kimber Coal Co. v. Stone & Rolfe, 
[1926] A. C. 414. 

2575. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

2576. Add, Annotation : — Expld. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2577. Add. Annotations: — As to (1) Refd. Westa- 
cott V, Hahn, [191 8] 1 K. B. 495. Generally 
Mentd. Sutro v, Heilbut, Sjmons (1917), It 
Asp. M. L. 0. 34 ; Rederi Akt. Aeolus v, 
Hillas (1925), 42 T. L. R. 69. 

2581. Add. Annotation : — Generally, Mentd. Uni- 
versal Steam Navigation Co. v, McKelvie, 
[1923] A. C. 492. 

2583. Add. Annotaiions : — As to (2) Refd. Univer- 
sal Steam Navigation Co. v, McKelvie, 
[1923] A. C. 492. Generally, Mentd. Palgrave, 
Brown v, Turid S.S., [1922] 1 A. C. 397. 

2584. Add. Annotation : — Refd. The Lizzie, [1919] 
P. 22. 

2585. Add. Annotation : — As to (1) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2591. Add. Annotation : — Refd. Ariadne S.S. Co, 
V, McKelvie, [1922] 1 K. B. 518. 

2593. Add. Annotation : — Generally, Mentd. Redc- 
riakt. Argonaut v. Hani, [1918] 2 K. B. 247. 

2594. Add, Annotation : — As to (2) Refd. Bennett 
V. Whitehead, [1926] 2 K. B. 380. 

2595. Add. Annotations : — l)istd. Drughorn v, 
Rederiakt. Trans- Atlantic, [1919] A. C. 203. 
Mentd. Rederiakt. Argonaut v. Hani, [1918] 
2 K. B. 247. 

2597. Add. Annotaiion : — As to (1) Consd. Kimber 
Coal Co. V, Stone & Rolfe, [1926] A. C. 414. 

2599. Add. Annotation : — Refd. Aiiadne S.S. Co. 
r. McKelvie, [1922] 1 K. B. 518. 

2606. Add. Annotations : — Distd. Drughorn v, 
Rederiakt. Tnins- Atlantic, [1919] A. C. 203. 
Refd. Rederiakt. Argonaut v, Hani, [1918] 
2 K. B. 247. 


PART X. SECT. 1, SUB-SECT. l.~ 
B. (c) i. 

2591 iii. .] — Whore a wife con- 
tracting for the Hale of a house signed 
a document in her own name without 
any indication that she was acting os 
agent for her husband, & expressly 
purported as owner to contract for 
payment to pi If. of the commission 
on the sale thereof : — Held : parol 
evidence was not admissible in an 
action against the husband to show 
that she was In fact acting as agent. — 
KaTZMAN V, OWNAITOMK UkALTY CO., 
C1924J 1 D. L. R. 201 ; 26 O. W. N. 
333.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 
B. (0) il. 

2598 ii. .] — Where a contract is 


entered into by an agent m his own 
name & the terms thereof clearly 
indicate personal liability the agent 
is personally bound by the contract, 
regardless of his intention, unless it 
can be showm by extrinsic evidence 
that there w'as an express agreement 
that the agent should not be liable & 
that the contract rendering him liable 
was so drawn by mistake. — Currie v. 
Rural Municipality of Wreforp, 
No. 280, & Lasuer. (1918] 1 W. W. R. 
315 ; 39 D. L. R. 516 ; 11 Sask. L. R. 
22.— CAN. 


am. Sale of shares .} — An in- 

vestor purchased from a chartered 
acc>ountant 160 shares in a co., paid the 
price therefor. & received from the char- 
tered accountant a receipt, wMch ac- 


knowledged payment of the price of 160 
shares & concluded with these words: 

‘ the transfer for which will be sent 
jmu for signature in duo course.' 
In an action at the mstance of the 
purchaser against the chartered ac- 
countant for transfer of the share.^ 
or repayment of the price deft, denied 
liability, averring that his position in 
the transaction was merely that of an 
agent for a disclosed principal : — 
Held : on the terms of the receipt 
deft, was personally liable to imple- 
ment the contract of sale. Sc it was 
incompetent for him to adduce parol 
evidence to show, in contradiction of 
Its terms, that he was merely an agent. 
— Lindsay v. Craio, [19193 8 . C. 130 ; 
56 So L. R. 93 ; [1918] 2 S. L. T. 321. 
— SCOT. 



VoL I.— Agency. Cases 2608—2701. 


2608. Add* Annotations : — Generally] Mentd. Bar- 
ker V, Stickney, [1919] 1. K B. 121 ; The 
Lord Strathcona, [1925] P. 143 ; Palmolive 
Co. (of England) v. Freedman (1927), 44 
T. L. R. 86. 

2609. Add. Citations : — Redeihaktibbolagbt 
Argonaut v. Hani, [1918] 2 K. B. 247 ; 87 
L. J. K. B. 999 ; suh nom. Argonaut v. 
Hani, 14 Asp. M. L. C. 310. 

Add. Annotation : — Refd. Drughom v. Rede- 
riaktiebolaget Trans-Atlantic, [1919] A. 0. 
203. 

2609a. .] — ^The description in a charterparty of 

one of the contracting parties as “ charterer ” 
does not, of itself, designate him as the only 
person to fill that position. 

An action for breach of charterparty was 
brought by poisons claiming to be the un- 
disclosed principals of a party described in 
the contract as “ charterer,"' & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the gi‘otmd 
that such evidence would contradict the 
written contract : — Held : the evidence was 
admissible. — Drughorn (F.), Ltd, v. Rede- 
RIAKTIEBOLAGET TrANS-ATLANTIC, [1919] 
A. C. 203 ; 88 L. J. K. B. 233 ; 120 L. T. 
70 ; 35 T. L. R. 73 ; 63 Sol. Jo. 99 ; 14 
Asp. M. L. C. 400 ; 24 Com. Cas. 45, H. L. ; 
affg. S. C. syd) nom. Rederi Akt. Trans- 
atlantic V. Drughorn, [1918] 1 K. B. 394, 
C. A. 

Annotation: — Consd. Ariadne S.S. Co. v, McKelvie, [1922] 
1 K. B. 618. 

2610. Add. Annotation: — As to (2) Refd. Keen v. 
Hear (1920), 124 L. T. 19. 

2613. Add. Annotation : — Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

2620. Add. Annotation : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 518. 

2634. Before this case, after “ See, now. Bills of 
Exchange Act, 1882 (c. 61), s. 20," add “ <fc, 
generally. Bills of Exchange, Vol. VI., 
pp. 112-114." 

2635. Add. Annotations : — Refd. Elliott v, Bax* 
Ironside, [1925] 2 K. B. 301 ; Kimber Coal 
Co. V. Stone & Rolfe, [1926] A. C. 414 ; Kettle 
V. Dunster & Wakefield (1927), 43 T, L, R. 
770. 


2639. Add. Annotations : — Refd. Pocahontas Fuel 
Co. V. Ambatielos (1922), 27 Com. Cas. 148. 
Mentd. The Tervacte, [1922] P. 259; The 
Colorado, [1923] P. 102 ; The Sylvan Arrow, 
[1923] P. 220 ; The St. George, [1926] P. 217 ; 
The Goulandris, [1927] P. 182; The Stream 
Fisher, [1927) P. 73. 

2655. Add. Annotations : — Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

2658. Add. Citation : — sub nom. Crew v. Petit, 3 
Nev. & M. K. B 456 ; 2 Nev. & M. M. C. 309. 
Add. Annotation : — Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. 

2664. Add. Annotation: — As (1) Refd. Kimber 

Coal Co. V. Stone & Rolfe, [1926] A. 0. 414. 

2665. Add. Annotations : — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

2666. Add. Annotation : — Generally^ Refd. Kettle 
V. Dunster & Wakefield (1927), 43 T. L. R. 
770. 

2680. Add. Annotations : — Mentd. London General 
Omnibus Co. v. Pope (1922), 38 T. L. R. 270 ; 

R. M. K. R. M. (Film of) v. M. R. M. V. L. 
(Firm of), R. M. K. R. M. Somasundaram 
Chetty V. M. R. M. V. L. Supramanian Chetty 
(1926), 95 L. J. P. C. 197. 

2686. Add. Annoiaiioyis : — Refd. Weiss, Biheller & 
Brooks V. Farmer, [1 923] 1 K. B. 226 ; West- 
minster Bank v. Hilton (1926). L. T 315. 
Mentd. Weigall v. Runciman (1916), 85 L. J. 
K. B. 1187 ; Manbre Saccharine Co. v. Corn 
Products C/O., [1919] 1 K. B. 198 ; Gould v. 

S. E. & C. Ry. Co., [1920] 2 K. B. 186; 
Johnson v. Taylor, [1920] A. C. 144 ; Wilson, 
Holgate V. Belgian Grain & Produce Co., 
[1920] 2 K. B. 1 ; Diamond Alkali Export 
Oorpn. V. Bourgeois, [1921] 3 K. B. 443; 
Finn v. Shelton Iron, Steel & Coal Co. (1924), 
131 L. T. 213 ; Sassoon v. International Bank- 
ing Corpn., [1927] A. C. 711. 

2695. Add. Ayinotations : — As to (1) Overd. Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492 ; Generally, Refd. Kimber Coal Co. 
V. Stone & Rolfe, [1926] A. C. 414. 

2701. Add. Annotation: — Consd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


PART X, SECT. 1, SUB-SECT. 2.— C. 

b i. .] — A clause in a 

document under seal purportinff to 
bind a person as principal of one of 
the parties, cannot so bind him wliere 
the deed was not executed by him 
or executed in his name. — Battle 
CREEK Toasted Corn Flake Co. v. 
Kellooo Toasted Corn Flake Co., 
[1923] 4 D. L. R. 643.— CAN. 

PART X. SECT. 1 . SUB-SECT. 4.— 
B. (a). 

sn. Failure of foreign principal to 
'perform contract.]— Lefts., acting on 
behalf of a foreign shipowner, who pro- 

g ) 8 ed to establish a ser'rtoe from 
alifax to Havana & other southern 
ports, contracted in their own name 
with pltf. to provide space on the ship 
for a shipmont of timber to be carried 
from Halifax to Buenos Ayres. The 
proposed service was abandoned by 
the shipowner, so that the contract 
entered Into by defts. could not bo 
performed : — Held : there having been 
failure on defts.* part to disclose that 
they were merely acting in the capacity 
of agents for a foreign principal, they 
were liable to pltf. for damages result- 
ing from canoellatiou of the ship's 
salUng. — Shepard & Morse Lumber 
Co. Incorporated v. Mathers (I. H.) 


& Son, 11926] 2 D. L. 11. 467 ; 58 
N. S. It. 466.— CAN. 

PART X. SECT. 1, SUB-SECT. 5. 

271211. On behalf of unincor- 

porated body .] — An officer of a brother- 
hood lodge, an unincorporated body, 
who as such officer on behalf of the 
loilge borrows money & signs docu- 
ments puiporting to obligate it to 
repayment, is personally liable for 
repayment, havmg contracted for a 
principal who had no existence in law. 
— I^NLAY V. Black, [1921 J 2 W. W. R. 
907.— CAN. 

2712 ill. .] — A person can- 

not be the agent of a projected but 
actually as yet non-existent co., & 
the CO. when formed cannot take 
advantage of any contract entered 
into by a person purporting to act 
as Its agent, whether by attempted 
ratification or otherwise ; but a p(jrson 
may make a provisional contract not 
to become binding — i.e. not to be 
a contract at all— unless & until the 
CO. becomes entitled to commence 
business. — Hudson-Mattaqami Ex- 
ploration Mining Co. «. Wetit.aufeu 
Brothers, Ltd., [1928] 3 D. L. R. 
661 ; 62 O. L. R. 387.— CAN. 

2712 iv, .] — A CO. cannot 


he hound by any contract made ou its 
behalf before it comes into exlst-enoe, 
nor can it, subsequent to Its formation, 
ratify such a contract. — Wearne 
Brothers v. Russa Engineerino 
Works (1928). I. L. R. 7 Ran. 144.-- 
IND. 

■p. Bill of exchange accepted — Tn name 
of non-exrisieni company.] — Deft., a 
member of a firm. H. & S , represented 
Sc warranted to pltf. that H & S. Co., 
Ltd., were an lncorporat 4 ?d co & that 
ho was authorised by it to accept a 
bill of exchange as its agent. Ho 
accepted a draft in the name of the 
CO. Sc pltf. upon the faith of such 
assertion Sc warranty discounted the 
draft. H. & S, Co.. Ltd., were not 
then an incorporated oo. : — Held : 
deft., by his acceptance of tJie draft 
in the name of a uon-cvihiting corpn., 
warranted & repitvscnU'd that tliorc 
was snob a corpn. in existence & that 
he had authority to accept tne draft 
for that CO., & not having any such 
authority, he was personally liable 
for the amount of tlio draft Sc the costs 
& expenses inclined by pltf. In cn- 
deavourmg to collect some from H. 
Sc S. Co., Ltd. — Bank of Nova Sootia 
t). Hatfield (1920), 48 N. B. R. 13 ; 
.'18 D L. R. 136.— CAN. 



CaseB 2728- 2788. 


English and Empire Digest Supplement, 


2726. Add. Annotations : — As to (2) Refd. Public 
Works Comrs v. Pontypridd Masonic Hall 
Co., [1920] 2 K. B. 233. Generally, Refd. 
Howland v. Air Council (1923), 39 T. L. H. 
22S. 

2727. Add. Annotaiione : — Refd. Public Works 

Comrs. V. Pontypridd Masonic Hall Co., 

11920] 2 K. B. 233. Mentd. Mackenzie- [ 
Kennedy v. Air Council, [1927] 2 K. B. 517. 

2728. Add. Annotation : — Mentd. Public Works | 

Comrs. V. Pontypridd Masonic Hall Co., 

[1920]2K.B.233. 

2729. Add. Annotation : — Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. G71. 

2731. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921 J 2 A. C. 202. 

2733a. For declaration as to meaning of con- | 

tract.] — By a contract made between pltfs. 

the Secretary of State for War the Secretary 
of State hired from pltfs. a steam engine & 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft, had im- 
properly used the engine for other than the 
specified purposes, claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction 
meaning of the contract : — Held : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant 
than for substantive relief upon the contract 
itself. — 11 OSIER Bhotiieks v. Derby (Earl), 
[1918]2K. B. 671 ; 87 L. J . K. B. 1009 ; 119 
L. T. 351 ; 34 T. L. 11. 477, 0. A. 

2734.' Add. Annotation : — Consd. 11. v. Income Tax 
Special Purposes Comrs., Ex p. Dr. Barnado’s 
Homes National Incorporated Assocn., [1020] 

1 K. B. 26. 

2740a. To mess.] -- Brown v . Doyle 

(1788), 3 Camp. 51, n. ; 170 E. 11. 1302. . 

2742a. On order of secretary of mess ‘ 

committee.] — D ascelles v. Katubun, No. 
•704a, ariic. 

2748. Add. Annotation : — Consd. Edwards v. 

Porter (1924), 41 T. L. U. 57. 

^749. Add. Annotations : — Consd. Edwards v. 
Porter, McNeall v. Hawes, [1023] 2 K. B. 

sq. PurcJtdsc oj (foods on hvhalf of 
firm —Finn having disposed of business.] 

— Pltfs., owuers of au apple orchard, 
were visited liy C.. actiim for deft, co., 
who rofirescutcd to jilt.fs. that he was 
buying on behalf of N. & L., a llrm 
which had been well-known to pltfs. 
in previous years as buyers of ai>ples, 
it was represented to pltfs. by C., as 
all right, solid as a rock *’ it “ had 
punning since 1817.” A paper was 
■ . . * ' I. containing 
the proposed sale it 
to 

N. it L., or their agents, 

buyers. I’ltts. delivered their 
los to deft., it received jiaynient on 
aexiount in cheques of deft. eo. At the 
time of the transaction N. it L. had 
gone out of busiae.s8, having disposed 
of the same to another eo., uhioh, 
after changing its name several tunes 
hail gone into liquidation Held : 
deft. eo. was liable to pltfs. for the 
balance remaJiiing unpaid on account. 

f *iw. unlo 1tll.K\NA.N V. BKIUMCK 


638 ; Edwards v. Porter (1924), 41 T. L. R. 
57. 

2751. Add. Annotation : — Refd. Edwards v. Porter, 
McNeaU v. Hawes, [1923] 2 K. B. 638. 

2752. Add. Annotation : — Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2753. Citations : — For “ P. C.** road “ H. L.” 
Add. Annotation : — ^Mentd. Ruffy-Arnell, etc., 
Co. i?. R., [1922] 1 K. B. 599. 

2753a. Sale of goods — Principal not entitled 

to sell.] — Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption docs not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability. — Benton v. 
Campbell, Parker & Co., [1925] 2 K. B. 
410 ; 04 L. J. K. B- 881 ; 134 L. T. 00; 89 

J. P. 187 ; 41 T. L. R. 662; 69 Sol. Jo. 842, 
D. C. 

2757. Add. Annotation : — As (1 ) Consd. Edwards 
V. Porter (1924). 41 T. L. R. 57. 

2761. Add. Annotation : — As to (3) Refd. Edwards 
V. Porter, McNeall v. Hawes, [1923] 2 K. B. 
538. 

2763. Add. Ayinotaiions : — As to (1 ) Refd. Edwards 
V. Porter, McNeall v. Hawes, [1923] 2 K. B. 
638 ; Edwards v. Porter (1924), 41 T. L. R. 
57. As to (2) Refd. Re Wingfields, [1923] 2 

K. B. 112. 

2769. Add. Citation : — 13 Asp. M. L. G. 403. 

2777. Add. Annotation : — Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 

2778. Add. Annotation : — Mentd. Brandon v. 
Michelham (1919), 35 T. L. K. 617. 

2780. Add. Annotation : — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 57. 

2786. Add, Annotation : — Generally, Mentd. Sun 
Bldg. Soc. V. Western Suburban & Harrow 
Road Bldg. Soc., [1920] 2 Ch. 144. 

2788. Add. Annotation : — Refd. Smith v. Buskell, 
Buskell V. Smith & G. W. Ry., [1919] 2 K. B. 
362. 


I Frcit Co., [1928] 1 V. L. R. 548 ; 69 
I N. IS. U. 510.— CAN. 

PART X. SECT. 1, SUB-SECT. 7.-A. 

2748 V. .] — In an action for 

breach of warranty of authority, the 
cause of action ia the bn^ach of the 
express or Implied promise of tlio person 
who assumoa to act as agent tliat he 
has authority so to act, the con- 
! sideratioii neceasary to make that 
promise binding being found in tlie 
‘ ai'.tion of the other party In entering 
{ into the contract. Pltf. In auch an 
1 action need not establish tliat he 
• bt*li(!vod defl.’a representation that he 
, Im'l autLontv. though it must appear 
liiHt he acted in rellanoo upon it. — 

1 Lpijoo f. Buowx, [1923] V. L. H. 440. 

I — AUS. 

j sr. Liiahility for return of deposit .] — 
Wlicre a person, falsely rejireseutmg 
! Imuself to bo the agent for tlie owner of i 
I certain land, entered into a contract ' 
1 for the sale thereof, & received a deposit 


on (lecount of the purchase inoiiey, but 
the vendee could not obtain specific 
pi'rformanco of the contract : — Held : 
his remedy against the agent for the 
return of the deposit w'as at law, & 
that a bill for that purpose would no 1 
lie. — (iKAiiAM V. Powell (1808), 15 
Ur. 327.— CAN. 

PART X. SECT. 1, SUB-SECT. 7.— B. 

2765 i. Third party in error as to 
actual scope of atienf.*a auiliorUy 1 — 
Deft., as agent of absentee hand lords, 
instructed pltf,. a solr., to distrain for 
rent on certain goods. A claim was 
made to tlie goods by a chattel mtgoe , 
whose right was contested by pltf. 
under instructions from deft., whose 
authoiity for such proceedings was 
later lepudiated by the landlords : — 
HeM : pltf. could recover from deft. 
Ills costs of tlie Interpleader proceed- 
ings upon a warranty of authority. — 
CUNLIFFRU. Planta, [19201 3 W. W. U. 
398 ; 54 U. L. U. 1 90.— CAN. 
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2796. Add, AnnotcUions : — ^Retd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
538 ; Edwards v. Porter (1924), 41 T. L,. K. 
57. 

2807. Add. Annoiaiion : — Refd. Holt v. Markham, 
[1023] 1 K. B. 504. 

2812. Add. Annotation : — A to (2) Refd. Archangel 
Saw Mills V. Baring & A.-G., Steam Saw Mills 
V. Baring & A.-G. (1921), 37 T. L. R. 857. 
2814<a.' Agent receiving proceeds of sale of goods 
for credit of foreign Government.] — Tn 1917 . 
pltfs., under licence from the Russian ! 
Imperial Govt, exported timber to this l 
coimtry, &, in accordance with the con- | 
ditions of the licence, paid the purchase- 
money received by them for the timber to 
deft, bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt, in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt, was over- 
thrown by a revolution, &; was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 

1 1 o e . 3 *. 


British Bank for Foreign Trade, [1926] 1 
K. B. 32S. 

2825. Add. Annotation .* -Refd. Re A Debtor, 
[1928] Ch. 199. 

2826. Add. Annoiationti : — Apid. Admiralty Comrs. 
V. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. Distd. Ste^ 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. i’. Baring, [1922] 1 Ch. 244. Consd. 
British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
Refd. Jones v. Waring & Gillow, [1920] A. C. 
670. 

2828. Add. Annotations : — Consd. Scottish Metro- 
politan Assce. V. Samuel, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 K. B. 
32S. 

2831. Add. Annotation: — Consd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623. 

2834. Add. Annotation : — Ar to (1) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 


Republic. Pltfs. having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltfs. in the 
second action before Nov. 7, & the other by 
pltfs. in the first action on Nov. 9, at which I 
date they did not know of the Bolshevist j 
revolution. Pltfs. in both actions alleged 
that the bankers &; the Russian Govt, were | 
merely trustees for them, & the money having \ 
been paid under a contract, the consideration 
for which had entirely failed, they wore 
entitled to recover. Pltfs. in the first action 
further conl>ended that they had paid the 
money under a mistake of fact, & on that | 
ground also they were entitled to recover it : 
— Held : (1 ) this money had been paid to the 
bank as agents for the Russian Govt., & the 
cl. would not order payment of it in the 
absence of that Govt, or its representatives ; 
(2 ) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. an 
order of the ct. — Steam Saw Miles Co. t\ 
Baring Brothers & Co., Archangel Saw 
Mills Co. v. Baring Brothers & Co., [1922] 

1 Ch. 244; 91 L. .T. Ch. 325; 126 L. T. 
403 ; 38 T. L. R. 200 ; 60 Sol. .To. 170, C. A. 

Annotation: — Refd. Home & Colonial Iriso<\ v. Jjoudoii 
Uuaranteo Sc Accident Co. (11128), 15 T. L. It. i;n. 

2818. Add. Annotations : — Consd. Scottish Metro- 
politan Assce. V. Samuel, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v. 


brook, [1924] 1 K. B. 879. 

2841. Add. Annoiaiions : — Refd. Holtr. Markham, 
[1923] 1 K. B. 501; Jones v. Waring & 
Gfilow, [1926] A. C. 070. Mentd. Chilling- 
worth V. Esche, [1924] 1 Ch. 97. 

2866. Add. Amiotation : — Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2867. Add. Annotation : — Consd. R. v. Income Tax 
Special Purposes Comes., Ex p. Dr. Bamado’s 
Homes National Incorporated Assocn., [1920] 
1 K. B. 26. 

2888. Add. Annotations : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2895. Add. Annotation : — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

2899. Add. Annotation : — Refd. McCreagh v. Judd, 
[1923] W. N. 174. 

2916. Add. Annotation : — Generally , Mentd. Jordy 
V. Vanderpump (1920), 64 Sol. Jo. 324. 

2917. Add. Annotation : — Mentd. G. N. Ry. v. 
Lj. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

2924. Add. Annotation : — Refd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind Coope v. Same, 
[1920] 2 K. B. 487. 


PART X. SECT. 1. SUB-SECT. 8.— 
A. (a). 

2808 Hi. Subject to special 

terms.} — Pltf. listed land with defts. 
for sale. Defts. secured a prospective 
purchaser, receiving from him $1,000 
as deposit & gave a receipt eettiiiR 
out the terms of sale & concludimr 
thus : •* Money to be refunded If 

Gray Estate fail to deliver, os per 
asreement.** The purchaser refused 
to complete: — Held: defts. in their 
reoeipt undertook an obligation to the 

E uronaser to hold the deposit on his 
ehalf, & pltf. oould not recover the 
money from defts. as if it had been 
received by them simply & solely on 
her behalf. — G ray v. Murcuisov 
. 70 D. L. R. 7 ; [1022] 3 


2809 i a. .]— Where 

a vendor has osrrcod to pay a com- 
miSHiou to his agent & has agreed that 
the amount received by the agent as 
a deposit from the purchaser should be 
retained by the agent In part payment 
of such commission & has given security 
for the balance, the deposit must bo 
ti-oated as paid over to the vendor, & 
In an action for money had & received 
it 18 only from the vendor that It can 
be recovered. — Brunhtettek v Zubh- 
ING, [1918] 3 W. W. n. 64G.— CAN. 

PART X, SECT, 1, SUB-SECT. 8.— 
A. (b) ii. 

2828 V. .] — If a bank pays 

money on a forged cheque to an Inno- 
cent agent who at the time Informs 
the bank that he is an agent & not a 



J.8« 
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principal, & who before discovery of 
the forgery pays the money over in 
accordance with instructions received 
from his principal, the bank cannot 
recover the amount from such agent. — 
Banque d’Hochelaga V. Makshall, 
[1921] 2 W. W. K. 49(i: 31 Man. 

L. R. 242.— CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 
A. (b). 

2918 i. Qencralrulc.] — Where a third 
party has suffered loss or injury ho 
has no right of action against an agent 
personally unle'^s the agent has been 
gmlty of a wrong or a breach of trust. — 
WiNTERMUTK V. MOULTON (1922), 65 
D. L. R. 653.— CAN. 

6 
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2926. Add. Annotation : — Consd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

2040. Add. Annotations: — Consd. Fenton Toxtil<i 
Assocn. V. Thomas (1929), 45 T. L. R. 264. 
Refd. Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775 ; 
London & Montrose Shipbuilding & Repairing 
Co. V. Barclays Bank (1925), 31 Com. Cas. 67. 


2943. Add. AnnoiaUon : — Refd. Jones e. Waring 
& Gillow, [1925] 2 K. B. 612. 

2951. Add. Annotation : — Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. 

2953. Add. Annotation : — Consd. Edwards v. 

Porter (1924), 41 T. L. R. 57. 

2955. Add. AnnotcUion : — Mentd. Glicksman v. 
Lancashire Sc General Assce., [1925] 2 K. B 
593. 


Part XI. — Duration and Termination of Agency 


3005. Add. Annotation : — ^Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

3012. Add. Annotation : — Mentd. Hamilton v. 
Caldwell (1919), 88 L. J. P. C. 173. 

3014. Add. Annotation : — Refd. Payzu v. Saunders* 
[1919] 2 K. B. 581. 

Add. Annotation : — Mentd. Edwards • 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 

3025. Add. Annotation : — Refd. Re Vulcaan Coal | 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 

3027. Add. Amudation : — As to {!) Folld. Schostall 
V. Johnson (1919), 36 T. L. R. 75. 

3027a. Agent not interned.] — In Aug. 

1912, pltf., who was an Austrian subject 
residing in this country, made with defts., 
who were sugar brokers in lu., a contract 
whereby for tliree years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between liis house & defts.* 
place of business. In Sept. 1914, defts. 
wrote to pltf. that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract : — 
Held : the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pltf. was entitled to damages. — SciiosTAiiL 
V. Johnson (1919), 36 T. L. R. 75. 

3028. Add. Citations : — affd., [1918] A. C. 239; 
87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206 ; 62 Sol. Jo. 290, H. L. 

Add. Annoiaiiona : — As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. C. 260. 
As to (2) Dlstd. Fried Krupp Akt. v. Orconera 


Iron Ore Co. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gcsellschaft, [1918] 1 K. B. 331 ; Rodriguez 
V. Speyer, [1919] A. C. 59. Generally^ Mentd. 
Re Munster, [1920] 1 Ch. 268 ; Re Ferdinand. 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107 ; 
liv Bush, Warre v. Rush, [1923] 1 Ch. 36. 

3029. Add. Annotations: — As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331. Generally^ Mentd. 
Rodriguez v. Speyer, [1919] A. C. 59 ; Re 
Sutherland Duchess, IBecholI v. Bubna (1921), 
65 Sol. Jo. 513. 

3030. Add. Annotation : — Refd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 

3040a. .] — By an underwriting contract 

dated Dec. 3, 1919, a syndicate agreed with 
a CO. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to bo 
ofi’ered to the public by a prospectus then 
about to be issued, & ^1 allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of the 150,000 shares underwritten 
by them & stated : “ We now hand you 
application for the shares hereby under- 
written by us together with cheque for £1,256, 
being deposit of 2s. 6d. per share.” The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a conunission on the shares 
sub-underwritten by him. The letter also 
contained this clause ; “ This contract & our 
said application shall, notwithstanding any 
withdrawal on our pai*t &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 


PART X. SECT. 2. SUB-SECT. 2.— 
B. (a). 

2944 i. Apeni holding goods or 
principal — Ahsolule refusal to true 
oumer.] — flervant or agent can be 
sued for convorHion of a (mattel mtfire. 
claimed by pltf. from the master or 
principal, where the refusal by such 
servant or agent to deliver it to the 
pltf. is absolute. — Advaxoe Rumely 
Thresher Co., Incorporated v. 
Service, [1919] 2 W. W. R. 647 ; 
12 Sask. L. R. 294.— CAN. 

PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 

2950 i. Miarepreaentations — Reck- 
less.] — Deft., as a«rent for the owner, 
induced pltf. to purchase a grocery 
business. Pltf. claimed damages from 


deft, on the ground that he had induced 
her to purchase the business by mis- 
representations. The Jury found that 
the representations made were untrue, 
that they had been made by deft, 
recklessly & without regard to their 
truth or falsehood, Sc that they had 
Induced pltf. to purchase the businofes : 
— Held : the Jury was Justified in 
treating deft.'s statements as definite 
representations 8c in concluding that 
they were made to induce & did 
induce, pltf. to buy the business. — 
Easterbbook V. Hopkins, (19181 
N. Z. L. R. 428.— N.Z. 

PART XI. SECT. 2, SUB-SECT. 1.— A. 

2065 vii. .1— In an ordinary 

bouse agent’s agreement the principal 
may revoke the agent’s authority at 


any time before the agent has fully 
performed what he was authorised to 
do. — T ynan v. A’Bbckeit, [1923] 
V. L. R. 412.— AUS. 

2065 viii. .] — ^A contract of 

agency can in the absenoo of a term, 
express or implied to the contrary, 
be terminated at the will of either 
party.-^PoLLARD v. Gibson, [1924] 
4 D. L. R. 364 : 56 O. L. R. 424 ; 
varying 64 O. L. R. 419. — CAN. 

PART XI. SECT. 3, SUB-SECT. 1. 

st. Death of principal — Power to con- 
vey land.] — Held : under a power of 
attorney executed by M.. who died In 
1919, her attorney could execute a 
valid transfer of her land, after her 
death.— Re McCartt(1920), 63 D. L. R. 
249 ; 47 O. L. R. 285.— UAN. 



to US the above-mentioned shares & enter 
our name in the register of members in 
respect thereof.” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub -underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque for £1,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in 1)he names of 
several sub-underwriters including applt. for 
an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheque for the total amount 
of the application money. On the same day 
the co. Plotted to applt. 6,334, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub -underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 

PART XI. SECT. 

3045 iii. .1 — Held : a mere authority to sell waa 

terms or from valuable consideration having been given. — Mahood v . 


Vol. I. — ^Agency. Ca^ 8040a~3067. 

of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom as the holder of the 6,334 shares: — 
Held : the authority given by applt. to the 
spidicate to apply for shares was a con- 
tinuing & irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw . — Re Olympic Beinsttiiance Co., 
Pott's Case, [1920] 2 Ch. 341 ; 89 L. J. Ch. 
544 ; 123 L. T. 786 ; 36 T. L. B. 691, C. A. 
Annotation : — Uentd. Re Greater Britain Insce. Corpn, 
Ex p. Brookdorir (1920), 124 L. T. 194. 

See^ generally. Companies, Vol. IX., pp. 182 
et seq. 

3041. Add. Annotation : — Mentd. Prosperity v, 
Lloyds Bank (1923), 39 T. L. B. 372. 

3051. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

3057. Add. Annotations : — Refd. Cheshire v, 

Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. Mentd. Cohen v. 
Hill, [1922] 2 K. B. 37. 

4. SUB-SECT. 3. 


not rendered irrevocable, either by reason of Its express 
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V 

Note. — The Act now in force in England is “ Agricultural Holdings Act, 1923 (c. 9),” herein referred 
to as A. H. Act, 1923. The Act repealed (inter alia) A. H. Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 : — 

Sub-sect. la. — C ompensation fob Increased or Diminished Value op Holding (see p. 88, post). 
Sub-sect. 3a. — C ompensation for Enforcement op Propeji Cultivation (see p. 91, post). 
Sub-sect. 32>. — ^Ascertainment op Compensation (see p. 91, post). 

Part I. — Definitions. 

Add the following cross-reference : — Market garden.”] — See Nos. 267b, 267c, post. 


Part II. — Commencement, Duration, and Termination of 

Agricultural Tenancy. 


4* Add. Annotations : — Refd. Croft v. Blay, 
[1919] 1 Ch. 277 ; Simmons v. Crossley, 
[1922] 2 K. B. 95. 

19. Add. Annotation : — As to (2) Refd. Re Bebing- 
ton’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 559. 

24a. Agriculture Act, 1920 (c. 76), s. 28 — To what 
tenancies applicable.] — The above sect., which 
renders a notice to quit a liolding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to aU contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six months’ notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a 
notice to dc't(*rmine the tenancy. — Edell v. 
Dulieu. [1924] A. C. 38 ; 93 L. J. K. B. 286 ; 
130 L. T. 390 ; 40 T. L. B. 84 ; 68 Sol. Jo. 
183, H. L. 

24b. Agricultural Holdings Act, 1923 (c. 9), 

S. 25 (1).] — The above sub-sect, applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord. — 
Flatiter V. Hood (1928), 44 T. L. R. 698 ; 
72 Sol. Jo. 468. 

29a. Termination of tenancy — Whether matter for 
arbitrator — Under Agricultural Holdings Act, 


1923 (c. 9), s. 16,] — A question whether a 
tenancy has terminated or not is not a 
“question or difference arising out of the 
termination of the tenancy ” within the above 
sect. — S impson v. Batey, [1924] 2 K. B. 666 ; 

93 L. .1. K. B. 919 ; 131 L. T. 724 ; 68 Sol. Jo 
754, C. A. 

Annoiattons : — Expld. R. v. Powell, Exp. Carndon, [1925) 1 
K. B. (541. Consd. Lowthcr r. Clifford, [1927] 1 K. B. 130. 
Refd. Harrison o. Ridgway (1925), 133 L. T. 238. 

29b. /S'. P. K. V. Powell, iS'er p. Camden (Marquis), 
[1925] 1 K. B. 641 ; 94 L. J. K. B. 433 ; 132 
L. T. 766 ; 89 J. P. 04 ; 41 T. L. R 277 ; 23 
L. G.B. 391, D. C. 

Annotaiionfi: — Gonsd. Lowther r. Clifford, [19271 1 K. B. 130. 
Refd. HarriBon v. Ridgway (1925), 133 L. T. 238. 

29c. Whether condition precedent to arbitra- 

tion — Under Agricultural Holdings Act, 1923 

(c. 9), s. 16.] — The words “arising out of the 
termination of the tenancy of the holding” 
in the above sect, apply to the whole of the 
preceding pari of sub-sect. 1 of the sect., & 
the determination of the timancy is a con- 
dition precedent to the right to demand the 
apj)ointm(;nt of an arbitrator. — R. v. Powell, 
Ex p. Camden (Marquis), [1925] 1 K.B. 641 ; 

94 L. .T. K. B. 433; 132 L. T. 766; 89 J. P. 
64 ; 41 T. L. R. 277 ; 23 L. G. R. 391, D. C. 

AnnoicUifms : — Folld. Harrison v. RIdgway (1925), 133 L. T. 
238. Consd. Lowther V. Clifford, [1927] 1 K. B. 130. 

29d. S. P. Harrison v. Ridgway (1925), 133 L. T. 

238 ; 23 L. G. R. 434, D. C. 

Annotation : — Consd. Lowther v. Clifford, [1927] 1 K. B. 130. 


PART I. 

sa. Agriculturist ** — Saskatcheimn 
Co-operaHve Elevator Company Acts .] — 
lie Companies Winding Up Act, He 
Saskatchewan Oo-opkrativk Eleva- 
tor Co., Ltd. (Sask.), [19271 4 D. L. U. 
804 ; (19271 3 W\ W. K. 2C9.— CAN. 

sd. ** Market garden,** — Not experi- 
mental bulb growing establishment.] 
— Watters v. Hunter, [1927] S. C. 
310,— SCOT. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

Bk. Joint tenants in possession try tacit 
relocation — Notice to terminate given by 
one tenant.] — Tw'O brotherH were part- 
ners & Joint tenants under a lease 
renewable by tacit relocation. Tlic 
older brother, the active partner, gave 
notice in wTiting to tlie landlord that 
ho intended to leave the farm. Sub- 
sequently they declined to remove 


from the farm, on the ground that the 
notice being in the name of one of the 
joint tenants only, woe insufficient to 
prevent renewal of the lease by tacit relo- 
cation : — Held: (1) the notice neces- 
sary, under A. H. (Scotland) Act, 1908 
(c. 64), 8. 18 (1), to prevent tacit reloca- 
tion, might be given by a duly authorised 
agent for the tenant ; (2) as the evi- 
dence showed that the elder brother 
had sufficient authority to tennlnate 
tlie lease on behalf of the partners, the 
notice given by him was effectual to 
prevent tacit relocation, although the 
fact that ho was acting both for liim- 
self & as agent for his brother did not 
appear ex facie of the notice. — G raham 
V. Stirling, [1922] S. C. 90.— SCOT. 

PART II. SECT. 3, SUB-SECT. 2.— B, 

•p. Statutory provisions — Contract- 
ing ouf.]— Parties to a lease of agrl-^ 


cultural subjects cannot contract out 
of the statutory provisions with regard 
to notice of tormijaatlon of the tenancy. 
— Ddouid V. Muirhead, [1928] S. C. 
1078.— SCOT. 

PART II. SECT. 3, SUB-SECT. 6. 

29a i. Termination of tenancy — Whether 
matter for arbitrator — Under Agricultural 
Holdings (Scotland) Act, 1923 (c. 10), 
R. 15.) — Held: not one of the matters 
remitted to the exclusive jurisdic- 
tion of the arbitrator. — Donaldson’s 
Hospital (Edinburgh) Trustees v. 
Esslemont, [19251 S. C. 199 ; on appeal, 
[1920] S. C. (H. L.) 68.— SCOT. 

st. Lessor selling farm under power in 
lease — Purchaser pvt in possession — 
Sale not computed.] — Held : pltf. 
having sold the farm, & put purchaser 
in possession to the knowledge of deft., 
the latter might conclude that pltf. 



Vol. IL- Agriculture. Cases 30a— 56a. 


30a. Agricultural Land Sales (Restriction of Notices 
to Quit) Act, 1919 (c. 63) — Application of 
Act.] — Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 

(2) to equitable as well as legal owners ; 

(3) where notice is by one person & sale by 
another ; (4) to the whole holding, although 
the sale is only as to a part. — Robinson r. 
Nesbitt (1920), 64 Sol. Jo. 291. 

Annotation: — Oenerallvt Apprvd. Blav v, Dadswell, [1922] 1 
K. B. 032. 

30b. Contract for sale after passing of Act — 

Notice by one person — Sale by another.] — 

Robinson v. Nesbitt, No. 30a, ante. 

30c. Sale requiring consent of several 

parties — Consent of some parties given after 
passing of Act.] — A contract to sell to pltf. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the jiassing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft, was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1919 : — Held : the 
contract of sale was entered into with pltf. 
before the passing of the Act of 1919, & the 
notice to quit, therefore, was valid, & 
was entitled to possession. — Brooks v. Bloor 
(1920), 90 L. J. Iv. B. 577 ; 124 L. T. 316 ; 
36 T. L. R. 826 ; 64 Sol. Jo. 685, D. C. 

30d. Sale to tenant.] — (1 ) Sect. 1 of the 

above Act applies not o^y to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), s. 29 & | 
sched. 1 . are amending & not merely deeJara- j 


tory, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act. — ^B lay v. 
Dadswell, [1922] 1 K. B. 632 ; 91 L. J. K. B. 
739; 127 L. T. 6; 66 Sol. Jo. 439; 20 
L. G. R. 221 ; 86 J. P. Jo. 05, C. A. 

30e. Agricultural Holdings Act, 1923 (c. 9) — 
Farm held under two landlords — Notice to 
quit given by both — Contract for sale by 
one for part of farm.] — On May 20, 1912, T. 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 1914, T. conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4, 1919, C. continued to pay the 
whole rent to lier exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. By a notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 1 1, 

1924. By an agreement dated Oct. 1, 1924, 
T.’s exors. agreed to sell their part of the farm 
to 0., <&; it was conveyed to him on Apr. 17, 

1925. 0. refused to give up possession to 
pltls. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land ; — Held : as the contract to 
sell a part was not made by the pereons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not apply ; the tenancy had been 
duly determined as regards pltts.’ land, & 
pltfs. were entitled to the declaration which 
they asked & to an order for possession of 
their land. — RociiESTEit & Chatham Joint 
Sewerage Board v. Clinch, [1925] Ch. 753 ; 
95 L. J. Oh. 49 ; 134 L. T. 139. 


Part Mi. — Covenants and .Customs of the Country 


32. Add, Annotation : — ^Refd. Richmond v. Savill, 
[1926] 2 K. B. 630. 

36. Add. A^inoiaiiona : — Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. Mentd. Michael v. 
Phillips (1923), 130 L. T. 142 ; Jacobs v. 
Batavia General Plantations Trust (1924), 
93 L. J. Ch. 520. 

39. Add. Annotations : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. Mentd. Lloyd- Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

56a. Grass land laid down by tenant.] — 

By a tenancy agreement made in 1894 the 
trustees ot an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft, certain farm lands & house 

liad exorcised tlie rigrlit to sell griven 
the lessor under the lease & that 
his lease was therefore at au eud ; 
pltf. *8 allowiagr tho purchaser to with- 
draw from tho agrcoinent to purchase 
did not ailoct deft, ‘s rights or roiastato 
the lease. — ttiNK v Milos, [19181 2 
W. W. R. 1021 ; 11 Sask. L. R. 271 ; 

42 D. L. R. 782.— CAN. 

8Z. Contract for share farming — No 
provision as to duration. 1 — Deft, cropped 
pith's land on shares in 1917, & in 
1918 agreed to do so again. Pltf. was 


buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
ot £48. The tenant covenanted to manage 
& cultivate the land in a liusbandlike manner, 
& that he would not jilough or otherwise 
break up “ any grass land ” without the 
consent of the landlord. In tho schedule to 
tho agreement the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grass land. In 1898 the tenant 
laid down 40 acres moi*e to permanent grass. 
Gn notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass wliich had been arable at the commence- 

chase arc of the essence of the contract, 
& go to the root of tho i)erforrnanco of 
the contract by tho piu’chaser. — 
Wkist V. Smith (Sask.), 11927 J 1 
D. L. R. 448 ; [1927] 1 W. VV. K. 280.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 1.-— B. 

sc. Covenant to rul land of weeds — 
Breach — Relief from forjeiture. ] — Relic t 
was granted due to exceptional weather 
condiLions, etc. — Wakner v. Linahan, 
[1919] 2 W. W. R. 94.— CAN. 


trying to soil the. land, as deft, knew, 
& during the summer sold it. No time 
had boou fixed for deft, to give up 
IiOHsosaion : — Held : deft, was entitled 
to such occupation as was necessary 
to put in & harvest the crop for 1918. — 
Fletcher v, Lyons, [1919] 3 W. W. R. 
381 ; 48 D. L. R. 365.— CAN. 

PART III. SECT, 1, SUB-SECT. 1. 

sa. In crop’payment agreement — 
Essence of contract.] — The covenants to 
cultivate under a crop -payment pur- 



Cases 66a— 194. 
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meni of his tenancy. In an action by pltf. 
to restrain him from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft, coimterclaimed for 
damages by reason of the interim order : — 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
acres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner ; (3) 
deft, had suJiercd no damage from the grant- 
ing of the interim injunction. — Clarke- 
Jeuvoise V. ScuTT, [1920] 1 Ch. 382 ; 89 
L. J. Ch. 218 ; 122 L. T. 681. 

68. Add, Annotations: — Consd. Cole v, Kelly, 
[1920] 2 K. B. 106. Mentd. Rye v, PurceU, 
[1926] 1 K. B. 446. 

69. For that relation existing between him & 
the other tenants in common ** read “ that 
relation not existing between him & the 
other tenants in common.** 

80. Add, Amioiaiiona : — Refd. Horlick v, Scully, 
[1927] 2 Ch. 150. Mentd. Lloyd-Jones v. 
Clark-Lloyd. [1919] 1 Ch. 424. 

103. Add. Annotation : — Refd. Melzak v, Ldlienfeld, 
[1926] Ch. 480. 

106. Add, Annotation : — As to (1 ) Refd. Clarke- 
Jervoise v, Scutt, [1920] 1 Ch. 382. 

107a. 8, P, Aylet v, Dodd (1741), 2 Atk. 238 ; 26 
E. R. 647. 

Annotation .—Refd. Denton v. Riobmond (1833), 3 Tyr. 630. 

117. Add, Annotation : — Refd. Matthey v. Curling, 
[1922 ] 2 A. C. 180. 

117a. Grass land laid down by tenant.] — 

Clarke-Jervoise V, SouTT, No. 66a, ante, 

126. Add, Annotations : — Mentd. A.-G. for Mani- 
toba V, Kelly, [1922] 1 A. C. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

140. Add, Annotations : — Refd. Raikes v. Ogle? 
[1921] 1 K. B. 676; Brakspear v. Barton, 
[1924] 2 K. B. 88. 

147. Add, Annotation : — Generally^ Mentd. Ariadne 
S.S. Co. V, McKelvie, [1922] 1 K. B. 618. 

164a. Against sub-letting — Letting of grass keep 
in last year of tenancy — Agistment.] — Where 
the tenant of a farm covenants not to underlet 


or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, i,e, growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Senile: agistment, i,e, the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — RicnARDS v, Davies, [1921] 1 Ch. 
90 ; 89 L. J. Ch. 601 ; 124 L. T. 238 ; 65 
Sol. Jo. 44. 


Sub-sect. 16. — Other Matters (Vol. II., p. 28). 

Add the following case : — 

166a. Tenant to perform “ team-work for land- 
lord.] — An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
“ at the rate of one day’s team-work with 
two hoivses & one proper person for every 
£50 of rent when required, except at hay & 
corn harvest, without being paid for the 
same.** In ejectment for a forfeiture : — 
Held: (1) the work thus to be performed 
meant any work for which teams arc generally 
used, & therefore included drawing coals to 
B. Palace ; (2) the tenant was not bound to 
supply a car or other vehicle for the purpose 
of the work. — Marlborough (Duke) v, 
Osborn (1864), 5 B. & S. 67 ; 3 New Rep. 
568 ; 83 L. J. Q. B. 148 ; 10 L. T. 28 ; 28 
J. P. 532 ; 12 W. R. 418 ; 122 E. R. 758. , 

173. Add, Annotation : — Mentd. Richmond v, 
Savill, [1926] 2 K. B. 530. 

175a, Agreement to pay interest on amount of 
Incoming valuation & on quitting to leave 
equal value of tenant rights.] — Held: not to 
create a personal debt to the lessor, but to 
enure for the benefit of a subsequent land- 
lord. — Wagstafp V, Clinton (1883), 1 Cab. 
& El. 45. 

194. Add, Annotations : — Consd. Bradbury v, 
Grimble (1920), 124 L. T. 189. Refd. Lowtber 
V, Clifford (1926), 95 L. J. K. B. 576. 


PART III. SECT. 2, SUB-SECT. 3.— B. 

e 1. .] — Applt. alleged that 

ho was prevented from summer- 
following by an excossive quantity of 
water being on the land : — Held resp. 
was entitled to 1133 damages. — Hunt 
V. Wkibekg (1921). 67 D. L. R. 777.— 
CAN. 

eii, Or to crop — Breach .] — A 

lessee agreed oocli year either to crop 
or summer-fallow every portion of the 
demised promiscH brought under 
cultivation. The lesHee foiled to crop 
or Bummer-fallow 30 acres brought 
imder ouitivation, owing to the land 
being covered with water. The lessor 
gave evidence that a crop of green feed 
could have been grown on the 30 
acres : — Held : if the lessee could 
not, or did not choose to crop, ho must 
summer-fallow ; “ crop wltliin the 
oovenaut in the lease included a green 
crop. — S'rKPFES v. Smith (1921), 66 


D. L. R. 4.V2; 17 Alta. L. R. 366 ; 
[1922] 1 W. W. R. 70.--UAN. 

e iii. efi* to break land — Breach — 

Measure of damages.] — The measure of 
damages is the value of the additional 
work necessary to do the summer- 
fallowing & breaking. — Tocher v. 
Johnson (1922), 68 D. L. R. 768 ; 
32 Man. L. R. 366 ; [1922] 2 W. W. R. 
616.— CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

120 iv. .] — ^Ainley V- 

Lowey (Sask.), [1926] 1 D. L. R. 73.— 
CAN. 

Bd. Miscropping — Claim for dam- 
ages during tenancy — flota determined.] 
— Agricultural Holdings (Scotland) 
Act, 1923 (c. 10), B. 16 (1), is, except 
as regards disputes relating to the con- 
struction of the lease, applicable only 
to disputes arising out of the termina- 
tion of the tenancy ; &: a claim for 


damages for miscropping made by a 
landlord against a tenant under s 36 (2) 
during the currency of the lease cannot 
be referred to arbn., but foils to be 
determined by the ot. in an ordinary 
action. — W estwood v. Barnett, 
[1925] S. C. 624.— SCOT. 

PART HI. SECT. 2, SUB-SECT. 16 

se. Covenant to deliver to landlord 
^are of crop or pay its val'ue — Option 
of tenant — Time for exercising 
lessee of a farm agreed to deliver to 
the lessor a fixed share of the crops, 
or pay the value thoi*eof, all crops to 
remam the property of the lessor until 
the settlement ot accounts at the 
termination of the contract; — Held: 
the time for the exercise of the option 
was upon the settlement of accounts 
when the contract was terminated. — 
Dickie v. Spare (1921), 62 D. L. R. 
651.— CAN. 
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Part V. — Compensation. 


226. Add. Annotation Mentd. Be Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 143. 

228a. .] — Where the tenant of a farm 

held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as ^ liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment. — Be 
Wadsley, Bettinson’s Representative 
V, Trustee (1925), 94 L. J. Ch. 215 ; [19251 
B. & a R. 76. 

229. Add. Annotations : — Refd. Bradshaw v. Bird, 
[1920] 3 K. B. 144 ; Dale i). Hatfield Chase 
Corpn., [1922] 2 K. B. 282. 

229a. Incoming tenant agreeing to repay com- 
pensation paid by landlord — Action by land- 
lord on agreement — When cause of action 
arises.] — By an agreement dated Dec. 24, 

1915, made under seal, pJtfs. let to deft, a 
small-holding from year to year from Feb. 2, 

1916, at a rent of £132 10,<i. a year payable 
by half-yearly payments on Fob. 2, & Aug. 2, 
each year. The tenant agreed to pay on 
entry any allowance or compensation wliich 
may bo due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part III.” Deft, entered 
into occupation of the small-holding on 
Feb. 2, 1916, At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the counefi should pay the outgoing tenant 
£30 175. -fid., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
1921. On Jan. 13, 1923, pltf. council brought 
an action in the county ct. claiming to 
recover from deft, the sum of £30 17.s. 6d. 
imder the agreement of Dec. 24, 1915. Deft, 
pleaded that pltfs.' cause of action had 


arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought “ within six 
years next after the cause of such action or 
suit ” : — Held : pltfs.’ cause of action against 
deft, did not arise on Feb. 2, 1916, when 
deft, entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agreement ; 
therefore the time only began to run from 
Feb. 11, 1918, & the action was not barred. — 
Cheshire County Council v. Hopley 
(1923), 130 L. T. 123 ; 21 L. G. R. 524. 

Annotation • — Refd. Cayzer, Irvine v. Board of Trode, [1927 J 
1 K. B. 269. 

232. Add. Annotation : — Consd. Be Russell & 
Harding (1922), 128 L. T. 476. 

233. Add. Annoiatio'ns : — Refd. Be Masters & 

Duveen, [1923] 2 K. B. 729. Mentd. 

Bowling V. Camp (1922), 128 L.T.342; Ingle 
V. Farrand, [1927] A. C. 417. 

234*. Add. Annotation : — Generally^ Mentd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

237a. Agricultural Holdings Act, 1908, s. 1 (1) — 
Improvements required to be made under 
tenancy agreement — Agreement made before 
January 1, 1921.] — ^A contract of tenancy 
made in 1906 for a teim of fifteen years 
contained an agreement by the tenant to 
plant half the land with fruit trees fruit 
bushes within the first four years, & the rest 
with fruit trees witliin the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with tlie agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made: — Held: he 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of liis tenancy the 
contract of tenancy having been made before 
Jan. 1, 1921. — Huckell v. Saintey, [1923] 
1 K. B. 150 ; 92 L. J. K. B. 313 ; 128 L. T. 
299, C. A. 

239. Add. Annotation : — As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

242a. Agricultural Holdings Act, 1908 — Attempted 
exclusion of statutory compensation .] — Be 

Masters & Duveen, No. 267a, post. 


PART V. SECT. 3, SUB-SECT. l.~B, 

229 i. Purchaser .] — An estate was 
sold with entry to the purchaser at 
MartinmaB 1922» & on the same date 
an existing lease of the lands 
terminated, & the tenant gave up 

f )ossoBsion. Less than two months 
ater, he Intimated a claim for com- 
ponsation for improvements to the 
purchaser, & applied to the Board of 
Agriculture, who appointed on arbiter ; 
— Held : the ** landlord ** liable to 
make payment of compensation to the 
tenant was tlie selling owner, in respect 
that he alone was the “ landlord ” 
at the termination of the tenancy when 
the tenant quitted the holding & the 
claim for compensation emerged, & 
the obligation so incurred did not 
transmit to the purchaser, & interdict 
against the arbn. proceedings granted. 
— Waddbll V. HowiiT, [1925J S. C. 
484.--SCOT. 

PART V. SECT. 3. SUB-SECT. 1.— D. 
287viia. .]— Wberea 


landlord abstains from terminating a 
tenancy, he gives no benefit to the 
tenant under s. 1 (2) (a) of the above 
Act where it is not proved that the 
tenancy was continued in considera- 
tion of the tenant executing the im- 
provement. — ^Mackenzie v. Macoil- 
LTVRAY, [1921] S. C. 722 68 Sc. L. R. 

488.— SCOT. 

237 ix. 2'enant laying down 

temvorary pastvre.] — The fact that an 
arbiter finds that in laying down 
temporary pasture the tenant is com- 
plying with the rules of good husbandry, 
which he was bound to observe, does 
not preclude him from also fiuding 
that the tompora.ry pasture is an 
Improvement for which the tenant is 
entitled to compensation under the 
al)ov<5 Ad — ^Mackenzie v. Maugie- 
LIVRAY, 1 1921] S. C. 722 ; 58 Sc. L. R. 
488.— SCOT. 

sf. Agricultural Iloldinys {Scotland) 
Ad. 1923 (c. 10), s. 1 (1 ) — Lease entered 
into before Jan, 1, 1921 — Adoption of ont 
of attemative obligations in lease.]-- 

R7 


A lease entered into before Jan. 1 , 1 921 » 
bound the tenant to adopt one of two 
rotations of cropping, 'riio tenant 
adopted one of the prescribed rotutions. 
with the result that he made an 
improvement upon his holding witliin 
Sched. 1. of above Act. On quitting 
the holding at the termination of his 
tenancy be claimed (jompcusatiou foi 
the improvement from the landlords 
— Ilela: he was entitled to com 
peusation as for a voluntary improve- 
ment, in resjiect that ho was mh 
required by the lease to exoeiile the 
particular Improvement, but was morel \ 
bound to adopt one or other ot two 
prescribed methods of rnlUvation.- 
OiBSON jj. SiiEKiiE'r. S (J. 493.— 

SCOT. 

PART V. SECT. 3, SUB-SECT. 1.— G. 

sg. Agricultural IJolduigs {Scotland) 
Act, 1908 (c. 61) -SafflcLcncy of notice.] 
— A tenant who has, before the 
determination of lus tenancy, made it. 
clear to the landlord that ho proposen 
to claim for unexhausted manures & 
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252. Add, Annotation : — Mentd. Re Lister, Brad- 
ford Overseers & Corpn. v, Durrance (1925), 
42 T. L. R. 143. 

255. Add, Annotatioyis : — Consd. Simpson v, 

Orowle, [1921 1 3 K. B. 243 ; Smythe w. Wiles, 
[1921)2 K. B. 66. Held. St. Magnus, etc., 
Parochifil Church Council v, London Diocese 
(Chancellor), [1923] P. 38; Miinsfield v. 
Robinson, [1928] 2 K. B. 353. Mentd. Hunter 
V, Stadtishe Ilochseefischerei Gemeinnutzigo 
Gesellschaft (1925), 133 L. T. 488. 

259. Add, Annotations : — Apld. Bradshaw v. Air 
Council, [1926] Ch. 329. Refd. Ellesmere v, 
I. R. Comrs. (1918). 88 L. J. K, B. 337; 
Haynes v, Aldridge Colliery Co. (1923), 130 
L. T. 282 ; Mansfield v. Robinson, [1928] 2 
K. B. 353. 

264. After this case add as follows : — 

SeCf further y Sect. 3, sub-sect. 36, j)ost. 


Sub-sect. la. — Compensation for Increased 
OR Diminished Value op Holding. 

A , Compensation to Tenant, 

Sec A. H. Act, 1923, s. 9, 

B, Compensation to Landlord, 

See A. H. Act, 1923, s. 10. 

264a. Notice of claim — Time for giving — Agricul- 
ture Act, 1920 (c. 76).] — Held : the meaning 
of sect. 1 9 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect, if he gave a notice before the termination 
of the tenancy & not otherwise ; but if he 
had a right under contract to claim for , 
deterioration apart from the sect., nothing 
in the sect, should interfere with that right. 

A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
excei)t the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 


tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land: — Held: (1) the landlord’s claim was 
not barred by sect. 19 of the above Act ; 
(2) the boozy pasture & the rest of the farm 
were held imder one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 
therefore in time. — Re Arden & Rutter, 
[1923] 2 K. B. 865 ; 130 L. T. 51 ; suh nom, 
Arden v, Rutter, 92 L. J. K. B. 894, C. A. 

Amwtation: — As to (1) Refd. Lowther v. Clifford, [1927J 1 
K. B. 130. 


265a. Right to compensation — Tenant holding 

over after notice to quit.] — A. tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation : — Held : 
the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenancy, &; the land which he persisted in 
occupying unlawfuUy was not a holding 
within sect. 11 of the above Act, & he, 
therefore, was not within the benefit of the 
Act. — Cave v . Page (1923), 67 Sol. Jo. 659, 
0. A. 

265b. Liability to pay compensation — “ Land- 

lord — Purchaser entitled to rents — Purchase 
not completed tUl after claim.] — Certain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1 91 8, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
a purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rents & profits, notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed : — 
Held : (1) the purchaser was the “ landlord ” 
within the Acts ; (2) the notice of intention 
to claim compensation was rightly given to 
liim ; (3) he was liable to pay compensation. 
— Bradshaw v . Bird, [1920] 3 K. B. 144 ; 
90 L. J. K. B. 221 ; 123 L. T. 703, C. A. 
[nnotations : — J.s to (1) Expld. lUcbards v, Pryee, [1927] 
2 K. B. 70. Generally, Consd. Dale v, Hatlleld Chase 
Corpn., [1922] 2 K. B. 282 ; Tombs v, Tnrvey (1923), 
93 L. J. K. B. 785. 


fOediiu? stuffH, but without furnish- i 
ing tiio particulars or amounts, has 1 
Builiciently complied with s. 0 (2) of ' 
tho above Act. — R oqkr v. Hutche- 
son, [19221 S. C. (H. h.) 140, 170.— 
SCOT. 

PART V. SECT. 3. SUB-SECT. 1.— 
H. (b). 

sh. 117*0/ Questions arbitrator may 
determine — Ta'rnination of tenancy — 
Agricultural Holdings {Scotland) Act, 
1923 (c, 10), 8. 15.J— In a note of sus- 
pension & Interdict brought by the 
landlords of a farm, craving the ct. to 
interdict procooillngs in an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated tlio farm 
in favour of a now occupier, for com- 
pensation for improvements, tiu? coni- 
plaincrs maintained that the tenancy 
had not terminated, & that the appoint - 
ment of an arbiter under tho Act was 
illegal : — Held : the question of the 
claimant's title to present a claim was 


not one of the matters remitted tlie | 
Act to the exclusive jurisdiction of the 
arbiter, but was a question precedent 
t o the exi'-itonco of a statutory claim, “ 
tho ct. had jurisdiction to entertain 
the action of interdict. — Don.<\ldson’h 
Hospital (Edinduhcjii) Trustees «. 
Esslemont, [1925] S. 0. 199: on ap- 
peal, [1926] S. C. (H. L.) 68.— SCOT. 

sk. Form of arbitration — Arbitration 
between outgoing d> incoming tenants 
Agricultural Holdings (Scotland) Act. \ 
(c. 64).] — There is nothing illegal 


common law arbn. — iwoeru. huiuue- 
SON. [1922] S. C. (H. L.) 140, 170.— 
SCOT. 

257 ii. .]— Charges 

for preparing At adjusting a special 
case fall te be dealt with by the I 
! arbiter. — Thomson v. Galloway, 
[1919] S. C. 611; 5G Sc. L. K. 521. I 
1 —SOOT. 


PART V. SECT. 3, SUB-SECT. 2. 

b1. Agricultural Holdings (Scotland) 
Act, 1908 (c. 64 ) — What questions ai'bi- 
traior must determine .] — Under s. 10 of 
tho above Act it falls to the arbiter 
to determine questions connoctod with 
the time & validity of notices to quit 
& notices to claim compensation. 
CowDKAY V. Ferries, [1919] S. C. 
GT T, I 07 — RroT. 

«m. Agriculture Act, 1920 (c. 

— Claim 

_ , vear*8 

rent.] — Held: the tenant was still 
entitled to one year’s rent. — ^M’H abo 
j V. SPEms. [1921] S. C. 272.— SCOT. 

' sn. Loss from error in valuation 

of waygoing grain crop ,] — Under the 
lease of a farm tlie landlord took over 
tlie waygoing crop of grain from the 
outgoing tenant at fiars prices, the 
, quantity of tho growing crop being 
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265c. Person entitled to rents at 

end o! tenancy.] — (1) Where the tenant of an 
agricultural holding, who has been disturbed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason* 
able opportunity is in each case a question 
of fact depending on the circiunstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation & sale or removal is not of itself 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural | 
holding has given notice to his landlord under 
sect. 11, proviso (b), of liis intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect, assigns tlie reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled j 
to receive the rents at the termination of the | 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the proceedings ” is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator. — Dale v. Hatfield Chase Corpn., 
[1922] 2 K. B. 282 ; 92 L. J. K. B. 237; 
128 L. T. 194 ; 87 J. P. 11 ; 20 L. G. B. 765, 
C. A. 

Annotatiorus : — As to (2) Gonsd. Tombs v. Tnrvoy (1923), 1»,3 ' 
L. J. K. B, 785. Bud. Uicbards r. Pryse, (1927) 2 K. B, ' 
76. j 

266a. Notice of claim — To whom given — j 

Purchaser entitled to rents.] — Bradshaw v. | 
Buid, No. 265b, an/e. 

266b. Landlord — Subsequent 

alienation of reversion.] — D ale v. Hatfield 
Chase Corpn., No. 265c, a?iie. 

266c. Reasonable opportunity of making 

valuation — What amounts to.] — Dale v. 
Hatfield Chase Corpn., No. 205c, ante. 

Commencement of “ proceedings ” — 
What amounts to.] — Dale v, Hatfield 
Chase Corpn., No. 265c, an/e. 

266e. Agriculture Act, 1920 (c. 76) — Right to com- 
pensation — Withdrawal of notice to quit— 
What amounts to.] — In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £500 2s. On Dec. 31 , 1920, 
the landlord wrote to the tenant : “I have 
received an offer of £670 per annum for your 
holding. " If you choose to give me the same, 
you are most welcome to continue the 
tenancy '' : — Held : having regard to sect. 10 


of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect.. 10 (1) of that Act. — Re Perrett & 
Bennett-Stanford, [1922] 2 K. B. 592 ; 
91 L. J. K. B. 930 ; 128 L. T. 67 ; 38 T. L. B. 
849 ; steb nom. Perrett v. Bennett- 
Stanford, 66 Sol. Jo. 680, C. A. 

266f. Ejectment proceedings following 

notice to quit.] — The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 26, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhousf' 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act : — Held : if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
Act. — Mills v. Bose (1923), 68 Sol. Jo. 420, 
C. A. 

266g. Necessity for proof of loss or 

expense — Entire holding in occupation of sub- 
tenants.] — The effect of sect. 10 (6) of the 
above Act is tliat as a condition precedent 
to his right to compensation for disturbance 
a temant must prove that he has incurred 
some loss or some expense of the kind 
indicated in tlie sub-sect. ; that on proof ol 
that he is entitled as a minimum to one year’s 
rent of the lioJding ; but that unless he proves 
some loss or some expense of the kind 
indicated he docs not bring himself within 
sub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
(put & the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding : — Held : he was not entitled to 
compensation for disturbance under sect. 10. 
— ^Agriculture & Fisheries Minister v. 
Dean, [1924] 1 K. B. 851 ; 93 L. J. K. B. 
374 ; 130 L. T. 709 ; 40 T. L. B, 285 ; 68 
Sol, Jo. 401, C. A. 

Annotations * — Consd. Wcistlalto v, Patjc, [19261 1 K. B. 298. 

Reid. ScUeck v. Uclleus (1928), 98 L. J. K. B. 2M. 

266h. Notice of claim — Time for giving — 

“ Termination of tenancy — Tenancy of 
different parts of holding expiring at different 
times.] — A landlord let a farm, according to 
the custom of the country, upon a yearly 


ascertained by arbu. After threshmur 
it was fotind that the quantity had 
been undorostimated by the arbiters. 
The ouUroing tenant claimed, under 
the above sect., as compensation for i 
loss in (sonnection with the sale of the ' 
farm produce, a sum rcprosontlngr ! 
difference between the price he Imd 
received & the price of the actual 
quantity threshed : — Held : the loss 
was not directly attributable to the 


quitting of the holding," but had 
arisen from an error of the arbiters. — 
McGrruor V . Board op Agriculture 
FOR Scotland, 11925] S. C. 613. — 
SCOT. 

sp. Agricultural Holdings (Scotland) 
Act. 1923 (c. 10), s. 12 (Q)— Refusal oj 
landlord to take over stock^Claimfor loss 
on sale .] — The tenant of a farm received 
notice to quit. Having taken over 
ork 


another farm witli a bound stock, he 
sold hiH Hlieop at a displeidshing sale, 
the landlord refusuig to taxe them 
over. In a clami for compensation 
for the dilTt'rcncc botweon the jirice 
roalihcd the “ going concern ’* 
value: — Held: the loss was directly 
attnbutabJo to the quitting of the 
holding under the above sub -scot. — 
Keswick v. Wright, [1924] *8. C. 766. 
—SCOT. 
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tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of^the land on 
May 13, & that “ on the tormihation of the 
tenancy ** he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm : — Held : the “ termination of the 
tenancy ** for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date . — Semble : the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement. — 
Swinburne v. Andrews, fl923] 2 K. B. 
483 ; 92 L. J. K. B. 889 ; 129 L. T. 650 ; 39 
T. L. R. 545 ; 67 Sol. Jo. 720, *C. A. 

Annotation: — Consd. Re Arden & Rutter, [1923] 2 K. B. 

865 . 

2661. Given under Act subsequently 

repealed — Necessity for notice under repealing 
Act.] — A tenant who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
8. 11. That sect, was repealed by the Act 
of 1920, which came into force on Jan. 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under tliat sect, as required by 
sub-sect. 7 (6) thereof : — Held : not having 
given notice under sect, 10 of the Act of 1920, 
he had no right of claim under that sect., 
but his right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 63), s. 38, notwithstanding 
the repeal of sect. 11 . — Hamilton-Gell r. 
White, [1922] 2 K. B. 422 ; 91 L. J. K. B. 
875 ; 127 L. T. 728 38 T. L. R. 829 ; 67 

Sol. Jo. 80. C. A. 

Annotation : — Consd. Briggs v, Drydcii, Talbot v. Vickers, 

[1925] 2 K. B. 6(57. 

Sec, now, A. H. Act, 1923, s. 12. 

266]. Agricultural Holdings Act, 1923 (c. 0)— Right 
to compensation — Refusal or failure to agree 
to arbitration.] — (1) A landlord of a holding 
gave the tenant notice to quit, & in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. ; — Held : the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 {6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner. — W estlake v. Page, 
[1926] 1 K. B. 299 ; 95 L, J. K. B. 456 ; 134 
L. T. 612, C. A. 


266k. Amount of compensation — ^Tenant 

holding two or more holdings.] — Westlake 
V. Page, No. 266j, ante. 

2661. Liability to pay compensation — “ Land- 

lord*’ — Agreement for sale — Whether pur- 
chaser entitled to rents.] — In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract ; & 
it was further agreed that “ all rents & 
periodical outgoings ” should be “ appor- 
tioned up to the completion,” & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1925 : — 
Held: (1) ‘^completion” in the condition 
of sale meant actual completion, & not the 
date named for completion ; (2) on Sept. 29, 
1925, the vendor was the “ person entitled 
to receive the rents & profits ” of the farm 
within sect. 57, & he, & not the purchaser, 
was the ” landlord ” within sect. 12 & the 
person to pay compensation to the tenants. — 
Richards v. Pryse, [1927] 2 K. B. 76 ; 96 
L. J. K. B. 743 ; 137 L. T. 170, 0. A. 

266m. Notice of claim — By whom given — 

Joint tenancy.] — W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to have his 
tenancy agi*eement, upon the termination 
thereof, transferred to liimself B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the protection of, the landlord. 
Upon the termination of W.’s tenancy B. 
paid W. for the tenant right & also provided 
the whohi of the finance necessary for carrying 
on the farm. On Peb. 21, 1924, W. alone 
gave notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation: — Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction; (2) it being the 
object of sect. 12 (7) (6) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, bo a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice. — Howson v. Buxton (1928), 97 
L. J. K. B. 749 ; 139 L. T. 504, C. A. 

266n. Notice to quit — Reason must be stated — 

Effect of notice giving alternative reasons.]— 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant’s demand for arbn. as to the rent ol 
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the holding, is, as a condition precedent to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landlord 
had refused or that he had within a reasonable 
time failed to agi’ee to the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so & the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree : — 
Held : the tenant could not succeed in his 
claim for compensation for disturbance. — 
Selleck 1?. Hellens (1928), 98 L. J. K. B. 
214 ; 140 L. T. 363 ; 45 T. L. U. 179 ; 73 
Sol. Jo. 76, C. A. 


Sub-sect. 3a. — C ompensation for Enforcement 
OF Proper Cultivation. 

2660. Corn Production Act, 1917 (c. 46),s.9 (9)— 
Who is person interested — Tenant.] — (1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. &> 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to let the land to a 
tenant who entered into occupation & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of Ids having carried out the requirements 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
a case in which he asked the ct. certain 
questions : — Held : the tenant was a “ person 
who was interested in the land in respect of 
which the notice was served,” witldn sub- 
sect. 9 of the above sect., inasmuch iis he 
was interested at the time when the loss was 
alleged to have occurred ; & the tenant came 
within the words of the sub-sect. who 
suffers any loss by reason of the exercise of 
the powers conferred by this sect.” & was I 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a different field in a separate farm occupied 
by the same tenant : — Held : in the circum- 
stances, the loss, if any, in respect of each 
field should be assessed separately. 

(3) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in : 
— Held : the assessment should not be based 
on the loss, if any, in each year separately ; 
(Bankes, L.J.) the arbitrator should take 
the experience of the two years, setting oil 

PART V. SECT. 3, BUB-SECT. 3a. 

Bt. Agricultural Holdings {Scotland) 

Act, 1908 (c. 64) — Appeai — Whether 


any profit in one year against any loss in 
the other ; (Scrutton & Atkin, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect, had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
— Re Todd & North Riding op York- 
shire Agricultural Executive Committee, 
[1921] 1 K. B. 281 ; 90 L. .1. K. B. 228 ; 124 
L. T. 407 ; 85 .7. P. 89 ; 18 L. G. R. 790, C. A. 

266p. Separate notices as to parts of two farms 

— Occupied by one tenant — Method of assess- 
ment.] — Re Todd & North Riding op 
Yorkshire Agricultural Executive Com- 
mittee, No. 206n, ante, 

266q. Separate claims by tenant for two 

successive years — Method of assessment.] — 

Re Todd & North Riding op Yorkshire 
Agricultural Executive CoMMrriEE, No. 
266o, ante, 

266r. Award — Jurisdiction of court to remit 

— Award bad on face for ambiguity or un- 
certainty.] — In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shah be in accordance 
with A. H. Act, 1908, Sched. 2, wljich excludes 
Arbitration Act, 1889. — Murray v, Dalton 
(1920), 90 L. J. K. B. 401 ; 124 L. T. 762 ; 
37 T. L. R. 234 ; 65 Sol. Jo. 155, D. 0. 

Annotation :■ — Refd. Rc Jonea & Carter, [1922] 2 Oh. 599. 

Control of food in wartime generally, see 
Food & Drugs, Vol. XXV.. pp. 132 el seq. 


Sub-sect. 35. — Ascertainment of Compensa- 
tion. 

266s. In respect of what holdings compensation 
payable — Tenant sub-letting farmhouse.] — 

By an agreement of tenancy a landlord de- 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the Remised premises for farming pur- 
poses. 

permission of the landlord, sub-let the farm- 
house to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a c-.laim for com- 
pensation under A. H. Act, 1908 : — Held : 
the ct. must have regard to the substance of 
what had been done ; by the lease the hold- 
ing was an agricultural one, & ttte fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a “ holding ” 
within the Act. — Re Russell & Harding 
(1922), 128 L. T. 470 ; 39 T. L. B. 92 ; 67 
Sol. Jo. 123, C. A. 

Compensation for Improvements — Under 

Agricultural Holdings Act, 1908.] — Sec 
original volume, p. 42, Nos. 230-232. 

266t. Notice of claim — To whom given— Purchaser 
— Taking subject to existing tenancies.] — 
Applt. was the tenant of an agricultural 
hol&ng under a tenancy expiri ng on Sept.29, 

V. liOAlU) OF AORICULTTJlti,, 

[1921] S. a 103 ; 58 So. L. R. 90.— 

SCOT. 


maintainable from opinion of sheriff on 
case staled— Claim under Com Produce 
tion Act, 1917 (c. 46).]— Johnson -Fbr- 
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1922. In May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the property should 
be received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be deemed 
“ current rent,” &; was to be payable by the 
purchaser on completion. After the deter- 
mination of the tenancy the purchaser as 
“ landlord ” made a claim against the tenant 
for dilapidations, & the Umant counterclaimed 
for compensation : — HM : the purchaser 
was not at the date of the termination of the 
tenancy the “ landlord *’ within A II. Act, 
1908, s. 48, & Agriculture Act, 1920 (c. 76), 

8. 18. — Tombs v. Turvey (1923), 93 L. J. 
K. B. 785 ; 131 L. T. 330 ; 68 Sol. Jo. 385, 
C. A. I 

For compensation for improvements — i 

Under Agricultural Holdings Act, 1908.] — See 
original volume, p. 46, Nos. 245-250. | 

For compensation to landlord for deteriora- : 

tion.] — See No. 264a, ante, j 

For compensation for disturbance — Under 

Agricultural Holdings Act, 1908.] — See ‘ 

original volume, p. 48, No. 266 ; & Nos. 265b, 
265c, ante, 

Under Agriculture Act, 1920 (c. 76).] 

—Sec Nos. 266h, 2r>6i, aw/c. 

266u. Particulars of claim — Sufficiency.] — Held: 
having regard to tlie severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), s. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of “ particu- 
lars Wiis not intended to bo construed 
strictly, for the purpose of keeping the . 
claim alive & enabling the parties to get | 
before the arbitrator, a less degree of par- 
ticularity Wfis required to satisfy the sect, 
than would be rcquircid of pai-ticulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator he might be of opinion that 
the particular were insufficient, & might 
order further & better particulars to be 
given. — Jones r. Evans, [1923] 1 K. B. 12 ; 
92 L. J. K. B. 35 ; 128 L. T. 228, C. A. 

266v. Award — Setting aside — Jurisdiction of court 
— Er^r on face of award.] — The inherent 
jurisdiction of the High Ot. to set aside an 
award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where I 
there has been no misconduct on the part of | 
the arbitrator is not tfiken away by that i 


Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it. — Re 
.Tones & Carter, [1922] 2 Ch. 699; 91 
L. J. Ch. 824 ; 127 L. T. 622 ; 38 T. L. R. 
779; 66 Sol. Jo. 611, C. A. 

Annotation : — Consd. Horroll v. St. John of Blottio, [1928] 
2 K. B. 616. 

266w. Time for notice of motion to set 

aside.] — In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
&> on June 3 applt. gave notice of motion to 
set aside the award on various grounds. 
There was no rule either imder County Cts. 
Act, 1888 (c. 43), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given : — Held : the words “ principles of 
practice ** in County Cts. Act, 1888 (c. 43), 
8. 164, did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
R. S. C., Ord. 64, r. 14, was not a “ principle 
of practice within tliat sect, of the Act ; 
therefore the only time limit applicable in 
the present case was under Stat. 1 limitations 
&> under the doctrine of laches, & the motion 
to set aside the award was made in time. — 
McCreagh r. Frearsox (1921), 91 L. J. K. B. 
365 ; 126 L. T. 601, D. C. 

266x. Order directing arbitrator to state 

special case — Appeal lies to Divisional Court.] 

— Stevens v, Downham, Isle op Ely 
(Feoffees op Poor Lands), [1926] W. N. 
168. 

266y. No power to order arbitrator to state 

special case on question not within submission 
to arbitration.] — Stevens v, Downham, 
Isle of Ely (Feofj'ees of Poor Lands), 
[1926] W. N. 168. 

Of compensation for improvements — Under 
Agricultural Holdings Act, 1908.] — See 
original volume, p. 47, No. 254-256. 

266z. Recovery of compensation agreed or awarded 
— In what court.] — A. 11, Act, 1923, s. 19, 
does not give exclusive jurisdiction to the 
county ct. in all cases & prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct. — 
Horrell V, St. John op Blbtso (Lord), 
[1928] 2 K. B. 616 ; siib nom, Horrell v, 
Blei'SO, 97 L. J. K. B. 655 ; 139 L. T. 400. 

266aa. Costs -Agreement as to — Validity.] — The 
parties to an arbn, imder A. H. Act, 1923, 
agreed beforehand that the successful party 
should have costs on the High Ct. scale. 
The a^eement W’as not communicated to 
the arbitrator, who gave his award in favour 


PART V. SECT. 3. SUB-SECT. 3b. 

266t i. Particulars of claim — Suffi- 
ciency — Agricultural Jloldings (Scot- 
land) Act, 1923 (c. 10), i?. IT) (2).]— 
By a letter, written on roe('i])t of a 
notice from the tenant of bis iiitcntio 
to terminate his tenancy of a shoe 
farm, tJio landlord intiniaU'd that h 
roeervod his chiiin in respect of depletioj 
of the sheep stock : & by a second 
letter, written \\ithln two months 
after the ti'irniination of the tenancy, 
m which ho refori'od to Ids former 


letter, he stated that only 51 per cent, 
of the sheep stock had been delivered 
to the lucomingr tenant, & that the 
amount of the claim would be intimated 
when the exact shortagre was deter* 
mined: — Held: (1) m view of the 
severity of the penalty attached to 
non-compliance, the requirements of 
tiie above sub-sect, were sufficiently 
complied with if fair notice was fflven 
to the opposite party of the nature 
of the claim ogramst him & of the 
case he had to meet ; (2) the letters 


gave such notice, although they did 
not state the legal basis of the 
claim or its actual amount. — Mont- 
rose (Duke) v. Hart, [1925] S. C. 
160.— SCOT. 

sa. Agricultural Holdings (Scotland) 
Act, 1908 (c. 64) — Appeal — Decision 
of court on case stated — Binding on 
arWfrttfor.l- -Mitchkll-Gill v. Buchan, 
[1921] S. C. 390 ; 58 Sc. L. R. 371.— 
SCOT. 



of the landlord, & awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs : — Held : the agree- 
ment was valid & enforceable. — Mansfield 
r. Robinson, [1928] 2 K. B. 353 ; 97 li. J. 
K. B. 466 ; 139 L. T. 319 ; 92 J. P. 126 ; 44 
T. L. R. 518, D. C. 


267a. “Treated as a market garden.”] — 

(1) Held : the word “ treated ” in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 
1919, & made between the landlord of the 
one part & the tenant therein described as 
“ market gardener ” of the other part, it was 
agreed (clause 1) : that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 19, 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
per ajinum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenan(jy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 
general practice in the ncighbourliood, ^ was 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at | 
any time to be planted thereon, under the i 
provisions of the agreement, without the ' 
consent in writing of the landlord or hi** I 
agent first had & obtained. By clause 9 
the landlord was during the term to sijpply ; 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord <fc tenant to be necessary, 
& the tenant was to pay a certain additional 
rent in respect of the fruit trees so supplied, i 
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Clause 11 contained the following proviso : 
“ That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be let or treated as a market 
garden or giv^e rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof ” : 
— Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
'^ect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, & therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim ; (3) the agreement was not 
one which was avoided by sect. 5 of the Act, 
because the condition precedent t/O the 
tenant having tlie right to claim compensa- 
tion had not been satisfied . — He Masters 
Ddveen, [1923] 2 K. B. 729 ; 68 Sol. Jo. 1 1 ; 
sub nom. Masters v. Duveen, 93 L. .7. K. B. 
57 ; 130 L. T. 13, C. A. 

267b. Market garden — What is — Garden of country 
house — Sale of produce.] — The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
gardens a market garden. — Bickerdike v. 
J.UCY, [1920] 1 K. B. 707 ; 89 li. J. K. B. 
558 ; 84 J. 61 ; 36 T. L. R. 210 ; 6t Sol. 
Jo. 257 ; 18 L. G. R. 207, D. O. 

AmwtcUion — Refd. LowLherr. Ciillord (1025), 00 J. J*. 55. 

267c. .] — Land was cultivated in order 

that the crops might be sold, & the crops 
included fruit & rhubarb : — Held : (1 ) the land 
was a market garden within A. H. Act, 1923, 
s. 57 ; (2) having regard to sect. 54 & other 
sects, of that Act, sect. 1 0 should not be read 
with an unrestricted moaning, & the land- 
lord’s right of action to recover the expense 
of making up a road had not been affected 
by the i^ro vision for reference to arbn. in 
that sect. (3) Semble : sect. 16 deals with 
procedure. — Lowther v. Clifford, [1927 J 
1 K. B. 130 , 95 L. J. K. B. 576 . 135 L. T. 
200 ; 90 J. P. 113; 42 T. L. R. 432 ; 70 
Sol. Jo. 544 ; 24 L. G. R. 231, C. A. 

Annotation : — As to (ii) Re!d. JMansfttMd r. llohiii.soii, 

2 K. B. aor*. 


Part VI. — Fixtures. 


268. Add* Annoiations : — Consd. He Mann & I 
Harvey (1920), 123 L. T. 242. Refd. Pole- | 
Oarew v. Western Counties & General 
Manure Co., [1920] 2 Ch. 97. 

268a. Removal by tenant — Agricultural Hold- 

ings Act, 1908, s. 21 — Power to contract out 

PART VI. 

m i. .] — Where a leaao of farm 

land provides that the lessee shall 
have the right, within a specified 
time after the expiration of the term, 
to remove any fence which he may 
have erected during his occupancy, & 
he erects a fence consisting of strands 
of wire Catried on wooden pickets, 
the pickets & wire become part of the 
land, subject to the lessee’s contractual 


of Act.] — A. H. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 

in a stable, erected or furnished by a 
tenant of agricultural land • — Held : 
in view of the degree of annexation & 
the object of t>b(5 annexalion, to bo 
removable by tlie tc^nant.* -Carboallkn 
V. Lesson (Alta ). tlh27] 4 D. L. R. 
797 ; [1927] 3 W. W. R 125. — CAN. 

I (ioMUAii ” read “ Saskatchewan E 
■ now WuEA'j’ Jmvi» Co. v. Gomhak.” 


right to sever them, thereby restoring 
them to the condition of chattels, & 
to remove them. — Ciierry v. Bhkdin 
(Sask.). 11927] 3 D. L. R. 320 ; [1927] 
2 W. W. 11. 314.— CAN. 

n. (p. 49) For “ Saskatchewan v. 
Gombar *’ read “ Saskatchewan Kl- 
Co. 1 “ 

n i. Windmill db stable vrindmvs.] 

— A windmill, wire fencing & windows 

93 



Cases 268a— 311b. Ekqlish and Empire Digest Supplement. 


the lessee to deliver up at the end of the 
term al] the demised premises & all new & 
other buildings A: erections thereon A; all 
sucJi fixtures as were in anywise affixed or 
f{bst<med to the freehold of the premises : — 
He/d : the covenant effectually excluded the 
provisions of sect. 21 of the Act, A the tenant 
was not entitled to remove certain buildings 
A fixtures erected A affixed by him during 
the term. — Premier Dairies v. Garuck, 
[1920] 2 Ch. 17 ; 89 L. J. Ch. 832 ; 123 
L. T. U ; 64 Sol. Jo. 376. 

268b. No notice by tenant of Intention 

to remove — Claim by tenant for loss on 
removal.] — An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 


him by the Act to purchase the same, cannot 
afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, s. 1, A A. H. Act, 1908, 
s. 11 . — Re Harvey A Mann (1920), 89 
L. J. K. B. 087 ; sub nom. Re Mann A Har- 
vey, 123 L. T. 242, C. A. 

271. Add. Annotation : — Retd. Pole-Carew v. 
Western Counties A General Manure Co., 
[1920] 2 Ch. 97. 

273. Add. Annotation : — As to (3) Refd. Vaudeville 
Electric Cinema v. Muriset, [1923] 2 Ch. 74. 

275. Add. Annotation : — Consd. Re Mann A Harvey 
(1920), 123 1j. T. 242. 

276. Add. Annotation : — As to (4) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

277. Add. Annotation : — As to (1) Refd. Re Roger- 
stone Brick A Stone Co., Southall v. Wescomb, 
[1919] 1 Ch. 110. 


Part VIII. — Growing Crops and Crops, Emblements, and 

Gleaning. 


280. Add. Annotations : — Refd. Richards v. Davies, 
[1921] 1 Ch. 90 ; Back v. Daniels (1924), 69 
Sol. Jo. 160. 

284. Add. Annotations : — Mentd. Cohen v. Roche ' 
(1926), 96 L. J.K. B. 946; Chaney v. Maclow, 
[1929] 1 Ch. 461. 

286. Add. Annotation . : — Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 

288. Add. Annotation : — ^Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

296. Add. Annotations : — Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. Refd. Eng- 
lish Hop Growers v. Dering. [1928] 2 K. B. 
174. 

298. Add. Annotation : — Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 

304. Add. Annotations : — Consd. Lebeaupin v. Cris- 
pin, [1920] 2 K. B. 714. Expld. A Dlstd. Re 
Wait, [1927] 1 Ch. 606. 


310a. .] — The owner of the herbage 

may maintain trespass quare clausum, freqit.— 
Pickett v. Butler (1844), 3 L. T. O. S. 39, 
183. 

311a. S. P. Archer v. Sadler (1859), 1 P. A F. 
481, N. P. 

311b. .] — At an auction sale of grass A 

crops held at a farm pltf. purchased the crop 
of swedes in one of the fields, A deft, pur- 
chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-haJf of 
the crop of swedes, the other half having to 
be consumed on the field. Deft, put a 
number of sheep into his field of grass, A the 
sheep got into pltf.^s field of swedes A did 
considerable damage to the swedes : — Held : 
the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 


PART VIII. SECT. 1. 


280 i. Sale — JiUerest in land — Passing 
helore severance — StatiUe of Fravds — 
(ira^sA — Robinson v. Long, [1923] 3 
D. L. H. 918.--CAN. 

286 ii. 

As a Runeral mlo a contract for the sale 
of Bt^dinf? tiiuber which is not to be 
severed unmediately is a sale of an 
Interest in land. — H andy v. CAit- 
BUTHEBS (1803), 26 O. R. 279.— CAN. 

ivl. .1 — ^Messkrtet V. 

Central Canada Canning Co., [1923] 
4 D. L. R. 1202 ; 3 W. W. R. 365.— 
CAN. 


e i. .] — Crops growing at 

the completion of a sale of land pass 
to the purchaser, unless there ho a 
stipulation to the contrary. — Ander- 
son V. Stasiuk, [19261 1 D. L. R. 347 ; 
[1926] 1 W. W. R 107 ; 20 Sask. L. R. 
269.— CAN. 

e ii. Sale by mortgagee.] — 

A conveyance hy a mtgee. under a 
power of sale entitles the purchaser to 
the (crowing crops. — D yck v. Dyck, 
[1926^1 3 W. W. R. 762 ; [1927] 1 

J . L. R. 468 ; 36 Man. L. R. 210.- 
CAN. 


e iii. .] — Growing crops are 

“ groods within Sale of Goods Act 
when there is an a.gTeemont that they 
arc to bo severed under the contract 
of sale ; but, otherwise, they are part 
of the land & pass with it. — Shbwchuk 
V. Seafrkd, [19271 3 D. L. R. 280 : 
[1927] 2 W, W. R. 207 ; 36 Man. L. K. 
469.— CAN. 


« iv. Right of vendor to crop on 

canceUedion of contract — Who erUiOed 
to cut crops.}-- A provision in an agree- 
ment for the sole of land that the 
vendor, on beconiingr entitled to cancel 
the contract, shall have the rlgrht to 
enter into possession & to possess ** the 
growing crop,*' does not ^ve blni any 
right to crops that have been out & 
wliioh thereby became chattels. — 
Canadian Pacific Ry. Co, v. Stewart 
(Sask.), [1927] 3 D. L. R. 556 ; [1927] 
2 W. R. 386.— CAN, 


L I. Permit to cut hay — Cancellation 
^d leased.] — Held : the permit was 
not cancelled by only a part of the land 


bei] 

(1901 

pi. 


leased.— Dboock v. Babrageb 
, 19 Man. L. R. 34.— CAN. 


- Right of devisee to crops 
sown by share tenant — dt growing at 
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testator* s death.] — Held: as testator's 
interest in the wheat while growing 
arose out of the agreement, which 
amounted to a severance of the crop 
from the land, the money payable 
for testator's share in the crop fell 
into the residue of the estate. — Be 
Bdrgin. [1922] V. L. R. 686.— AUS. 

p ii. Cost of threshing.] — A les- 

sor on the crop -payment plan Eigreed 
to pay one-half the cost of threshing : — 
Held : he was liable for one-half of 
the cost of hauling the sheaves from 
the stook to the thresher. — Tocher v, 
Johnson (1922), 68 D. L. R. 768 ; 
32 Man. L. R. 366 ; [1922] 2 W. W. R. 
616.— CAN. 


p iii, Failure of lessor to supply 

seed — Measure of damages .] — Beaman 
V. Tully (Sas^, [1927] 4 D. L. R. 
143 ; [1927] 2 W. W. R. 963.— CAN. 

p iv Crop-payment covenant — 

On whom bindxng.] — Held : binding 
only on the purchaser Sl his suooessors 
in interest under the covenant. — 
Re Saskatohewan Co-operative 
Wheat Producers, Ltd., Re 8enger 
& Houck (Sasl^ fl927J 4 D. L. R. 


1090 ; [19271 3 ^ 


. 647.— CAN. 
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taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass. — Wellaway v. Courtier, 
[1918] 1 K. B. 200 ; 87 L. J. K. B. 299 ; 118 
L. T. 266; 34 T. L. R. 115 ; 62 Sol. Jo. 161, 
D. 0. 

Annotation : — Richards r. Davies, [1921] 1 Ch. 90. 

315, Add, Annotations : — to (1) Refd. Bright* 


man v, Tate (1919), 35 T. L. R. 209 ; Gurney 
V. Houghton (1920), 123 L. T. 706 ; Hudson’s 
Bay Co. v, Maclay (1920), 36 T. L. R. 469 ; 
Newcastle Breweries v, K., [1920] 1 K. B. 
854 ; Shatter v, Rolfc (1920), 36 T. L. R. 828. 
317. Add, Annotation : — ^Refd. Hnglish Hop 

Growers v. Dering, [1928] 2 K. B. 174, 

332a. Not lessee for life.] — K nevit v, Poole 

(1601), Gouldsb. 143; Oro. Eliz. 463; 75 
E. K. 1053. 


Part IX. — Trees 

352a. .] — Re Tower’s Contract, 

[1924] W. N. 331. 

362. Add, Annotation : — Mentd. Re Terry, Terry 
V, Terry (1918), 87 L. J. Ch. 577. 

366. Add. Annotations : — Refd. Horlick v, Scully, 
[1927] 2 Ch. 160. Mentd. Lloyd- Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

392. Add. Annotations : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. Mentd. Jjloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

395. Add, Citation : — 15 W. R. 640. 

396. Add. Annotations : — Refd. De Silva v, Horossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. .54 ; 
Edwards v. Birmingham Navigations, [1924] 

1 K. B. 341 ; Brooke v. Bool, [1928] 2 K. B. 
578. 

404. Add. Annotations : — Dlstd. Noble v. Harrison, 
[1926] 2 K. B. 332. Refd. Lagan Navigation 
Co. V. I.<ambeg Bleaching, Dyeing & Finishing 
Co., [1927] A. C. 226. 

405. Add. Annotations : — As to (!) Refd. Noble v. 
Harrison, [1926] 2 K. B. 332. As to (2) Refd. 
CoUis V. Amphlett (1919), 89 L. J. Ch. 101; 
Edwards v. Birmingham Navigations, [1924] 1 

K. B. 341. As to (3) Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341 . As 
to (4) Consd. Collins v. Amphlett (1919), 89 

L. J. Ch, 101. Refd. Mills v. Brooker, [1919] 

1 K. B. 555 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 

406. Add. Annotations : — Consd. Collis v. Amphlett 
(1919), 89 L. J, Ch. 101. Refd. Mills v. 
Brooker, [1919] 1 K. B. 555 ; Edwards v. 
Birmingham Navigations, [1924] I K. B. 341 *, 
Noble V. Harrison, [1926] 2 K. B. 332. 

406a. Right to appropriate fruit.] — 

Where the branches of fruit trees growing 
near their owner’s boundary overhang the | 


and Timber. 

land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value. — Mills v. Brooker, [1919] 1 K. B. 
.555 ; 88 L. ,T. K. B. 950 ; 121 L. T. 254 ; 35 
T. L. R. 261 ; 63 Sol. .To. 431 ; 17 L. G. R. 
238, D. C. 

407. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 

409. Add. Annotation : — ^Mentd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 

412. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 Iv. B. 841. 

416. Add, Annotations : — Generally^ Mentd. 
Michael v. Phillips (1923), 130 L. T. 142; 
Jacobs V, Batavia & General Plantations 
Trust (1924), 93 L. J. Ch. 520. 

418. Add. Annotation : — Refd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 

419. Add. Annotations : — Refd. Derry v. Sanders, 
[1919] 1 K. B. 223. Mentd. Thomson v. St. 
Catharine’s College, Cambridge, etc., [1919] 
A. C. 468. 

428. Add, Annotation : — Generally, Mentd. Weber 
V. Birkett, [1925] 1 K. B. 720. 

479a. .] — A tenant in fee simple in possession 

of real estates, with an executory gift over, 
is not impeachable for waste. — Be Hanbury’s 
Settled Estates, [1913] 2 Ch. 367 ; 82 
L. J. Ch. 428 ; 109 L. T. 358 ; 29 T. J,. R. 
621 ; 57 Sol. Jo. 646. 

484. Before this case add ** See, also. Ecclesias- 
tical Law, Vol. XIX., p. 511.” 

Add. Annotation : — Refd. Stockman v. 
Whither (1614), 1 Roll. Rep. 86. 


PART IX. SECT. 2, SUB-SECT. 1. 

403 iii. Property in severed 

portion .} — Where W. outs oil that por- 
tion of a tree overhanginff his lot, the 
trunk of which is on L.*8 Tot, although 
the ownership of the fallen portion 
10 In L. & he has the right to enter on 
W.’s lot & take it away, there is no 
obligation on the part of w. to deliver 
the out portion to L.— Loverock v. 
Webb (1921), 70 D. L. R. 748 ; 30 
B. O. R. 327.— CAN. 

403 iv. .] — The owner 

of land may lop branches overhanging 
his land vnthout previous notice to 
the owner of tlie tree, but may not 
keep the branches so lopped down for 
himself. — D b V 1 LLIKR 8 V. O’Sullivan 
(1883), 2 S. C. 251.— S. AF. 

403 V. .) — A person is 

entitled to ent off those portions of 


trees growing on his neighbour’s land 
which overhang his land. — Vishnu 
Jagannath Joshi V. Vasudep Raohu- 
NATH Oka (1918), I. L. R. 43 Bom. 
164.— IND. 

403 vl. S. P. Maung Po Thauno 
r. Ma Gri (1923), I. L. R. 1 Ran. 281.— 
IND. 

407 i a. . J — Where the E|pll 

& freehold of a highway is in the Crown 
& the possession of the highway in 
the municipality, an action is not 
maintainable by an adjoining land- 
owner for damages for the cutting by 
the municipality of trees on the high- 
way. — A.-G. FOB BRiTisn Columbia 
&WAT r V. Saanich Cobpn., [1921] 1 
W. W. R. 471 ; 56 D. L. R. 482.— 
CAN. 

407 ii a. ,] — A person can 

obtain an injunction to remove the 
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overhangmg portions of trees though 
ho may not be able to prove any 
damage. — Vishnu Jagannath Josni 
V. Vasudep IUguunath Oka (1918). 
I. L. K. 43 Bom. 164.— IND. 

sb. Leaves blown on to ncighbovr's land 
— PoUutxno water — Trees not nojriavs 
rf’ planted for shelter.} — held : the rule 
in Rylands v. Fletcher (1868), L. II. 3 
H. L. 330, did not apply, — MAvriiicws 
V. Fokgib, [1917] N. Z. L IL 921.— 
N.Z. 

PART IX. SECT. 2, SUB-SECT. 7. 

510 i, Mortgaoef .]- Tho mtgeo. of a 
term for years being in possession will, 
at the suit of nitgor., be restrained 
from felling timiier, although he may 
have obtained Ibo consent of the 
reversioner.— CiiiPHOLM v. Sheldon 
(1850), 1 Gr. 318.— CAN. 
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518a. .] — Bn.LiNGSLEY (Lady) v . Hersey 

(1612), 2 Bulst. 5 ; 80 E. R. 912. 

619. Add. Annotations : — Apld. Re Londesborotigh, 
Spicer v. Londesborough, [1923] 1 Ch. 600. ; 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669. 

527. Add. Annotation : — ^Mentd. Sack v. Jones, 
[1925] Ch. 236, 

591. Add. Annotation: — Refd. Re Williams* Settle- 
ment, Williams Wynn v. Williams, [1922] 

2 Ch. 760. 

602. Add. Annotations : — Refd. Lloyd- Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 

615. Add. Annotations : — Distd. Horlick v. Scully, 
[1927] 2 Ch. 150. Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

624, Add. Annotation : — ^Mentd. Re Gardner, Ellis 
V. Ellis, [1924] 2 Ch. 243. 

633a. No right to sell timber during life of tenant for 
life unimpeachable for waste.] — Wat.ler & 
Petty v . Sands (1032), Cro. Car. 274 ; 79 
E. R. 839. 

649. Add. Annotation : — Mentd. Re Gardner, ' 
Ellis V. EUis, [1924] 2 Ch. 243. 

652. Add. Annotation : — Consd. Re Londes- 

borough, Spicer v. Jjondesborough, [1923] 
Oh. 500. 

652a. .] — (1) By a settlement 

certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & it was declared that the 
hereditaments wore thereby limited to the I 
trustees upon trust, during the life of A., 1 
that if at the time of such limitation taking | 
elTect in possession A. should not be or have I 
been bkpt. the trustees should allow liim to ! 
enter into & remain in the possession or | 
r(?ceipt of the rents & profits of the settled i 
estates dining his life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, k, on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement : — Held : the proceeds of sale 
of the timber belonged to A. 

(2 ) At the date of the contract for the sale 
of land <fe at the date of the conveyance, part 


of the timber, to the value of about £500, 
remained uncut : — Held : although as re- 
gards the purchaser of the land the timber 
was divided from the freehold, yet neverthe- 
less it remained part of the inheritance k 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £500 belonged 
to liim. — Re Londesborough (Earl), Spicer 
V. liONDESBOUOUGH (Eaul), [1923] 1 Ch. 500 ; 
92 L. J. Ch. 423 ; 128 L. T. 792 ; 67 Sol. Jo. 
439. 

656. Add. Annotation : — As to (4) Refd. Re 
Williams* Settlement, Williams Wynn v, 
Williams, [1922] 2 Ch. 750. 

661a. .] — Re Londesborough 

(Earl), Spicer v. Londesborough (Earl), 
No. 652a, ante. 

671. Add. Annotation : — Refd. Rc Williams* Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

680. Add. Annotation : — Refd. Rc Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

696. Add. Annotation : — Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669. 

711. Add. Annotation : — Consd. Re Londesborough, 
Spicer v. liondesborough, [1923] 1 Ch. 500. 

712. Add. Annotations : — Distd. Horlick v. Scully, 
[1927] 2 Ch. 150. Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

736, Add. Citation : — sub nom. Stewkley v. 
Butler (1615), Moore, K. B. 880 ; 72 E. R. 
970. 

Add. Annotations : — Mentd. Ward v. Everard 
(1695), Comb. 329 ; Bridgwater v. Bolton 
(1704), 1 Salk. 236 ; Ambatielos v. Anton 
Jurgens Margarine Works, [1922] 2 K. B. 
185. 

739. Add. Annotations: — As to (1) Refd. Joel v. 
International Circus & Christmas Fair (1920), 
124 I.. T. 459; Cohen v. Roche (1926), 95 
L. J. K. B. 945 ; Kursell v. Timber Operators 
& Contractors (1926), 95 L. J. K B. 569 ; Rc 
Wait, [1926] Ch. 962. As to (2) Refd. 
Waimiha Sawmilling Co. v. Waione Timber 
Co., [1926] A. C. 101. Generally, Mentd. 
Thames Sack & Bag Co. v, Knowles (1918), 
88 L. J. K. B. 585. 


PART IX. SECT. 2. SUB-SECT. 9.— A. 

518 i. General rules.] — Goulin v . 
Caldwell (18C7), 13 Gr. 493— CAN. 

PART IX. SECT. 2. SUB-SECT. 9.--C. 

«o. RifflU to cut trees for securing 
profliable enjoyment of land .] — A tenant 
may have an iiiipliod rijyht to ent or 
destroy bush in order to obtain In a 
reasonable wav the proUtable enjoy- 
ment of the land, &, in lieu of burning 
or dcatinyiiiff tlio Umber, may save it 
<Sc sol] it for his oivn bcnelit. Where, 
however, tJie cuttiiif: doum of the 
timber is done for the puri>oso of 
making an immediate profit out of the 
timber, & without any retfard to the 
improvement of the land, there is no 
implied srrant to the tenant to cut & 
soil the timber. 

In the absence of any sucb grant, 
the property in the timber when cut 


vests immediately in the person en- 
titled to the first estate of inheritanoe 
in fee or in tail. — H irawanu v . 
Gardner. [192G] N. Z. L. H. 48; 
revsd. on the facts, suh nom. GARDXKit 
V. Hirawanu, 11927] A. C. 388; 9G 
L. J. P. C. 53; 136 L. T. 013: 43 
T. L. li. 198— N.Z. 

PART IX. SECT. 2, SUB-SECT, 10.- 
E. (a). 

649 i. Tenant for life unimpeach- 
able — Trees taken compulsorily by 
overruling authority.] — Held : the 
money ^ven by way of compensation 
be applied by the trustees ah 
port of the corpus of the estate.— 
Gage & Roper v . Pigott & J>»' 
Jenner, [1919] 1 I. R. 23.— IR. 

PART IX. SECT. 2, SUB-SECT. 11. 

682 i. Rights inter se — Cutting denim 
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trees.] — If one joint owner of land cuts 
timber on it adversely to his co-tenant, 
they become joint owners of the timber. 
The wrongful act of cutting does not 
divest t.lie tenant of his interest in the 
property. — Godard v. Tuck (1866), 
6 All. 370.— CAN. 

PART IX. SECT. 2, SUB-SECT. 16. 

sk. Purchaser under covenant to erect 
jramc divelling.] — Retd : entitled, under 
the agreement for purchase, to take 
standing trees to complet^^ the building. 
— Gibbonb V. Riddle, [1926] 3 D. L. It. 
7G ; 68 O. L. R. 627.— CAN. 

PART IX. SECT. 8, SUB-SECT. 3. 

736 ii. .] — The owner of real 

estate sold all the hemlook bark 
thereon : — Held : the purchaser had 
a right to fell the trees. — Hatch v. 
Kick (1857), 5 Gr. 651.— CAN. 
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746# Add, Annotation : — Apld. Londesborougb« 

‘ Spicer v, Londesborougli, [1023] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 96 L. J. K. B. 669. 

769. Add, Annotation : — As to (2) Refd. Ambatielos 
V, Anton Jurgens Margarine Works, [1922] 
2 Sl. B. 185. 

808. Add, Annotation: — As to (1) Refd. Re Thel- 
lusso;i, Ex p, Abdy, [1919] 2 K. B. 785. 

810. Add, Annotations: — As to (2) Refd. Joel v. 
International Cii'cus & Christmas Fair (1920), 
124 L. T. 459; Waimiha Sawmilling Co. v, 
Waione Timber Co., [1926] A. O. 101. 
Generally, Mentd. Thames Sack & Bag Co. 
V, Knowles (1918), 88 L. J. K. B. 685 ; Cohen 
V, Roche (1926), 05 L. J. K. B. 946 ; Kursell 
V, Timber Operators & Contractors (1926), 96 
L. J. K. B 569 ; Re Wait, [1926] Ch. 962. 
810a. Confiscation by foreign State — Frustra- 

tion.] — By a contract the vendors agreed to 
sell & the purchasers to purchase the timber 

PART IX. SECT. 4, SUB-SECT. 6. 

804 I. Contract to take timber hy 
valuation — Valuation by joint valuers — 

Subsequent valuation by valuers of 
vendor.] — Deft, agrreed to purchase 
all morchantable timber whether 
‘‘ standingr or down ** on four lots 
belon^ln? to pltf. at $7 per M., deft, 
to do his own logredncr &; take the timber 
off. After loggrlng for two years, deft, 
decided to cease work 8c as some 
merchantable timber remained the 
parties aneed that two cruisers, one 
appointed by each party, should 
estimate the quantity left 8c deft, 
should pay pltf. $7 per M. for what 
remained. The cmiisors reported, but 
pltf. being: dlssatlsfled with their 
llndinfir, had two of his own cruisers 
to make an estimate & they found that 
more than double the amount of 
merchantable timber remained. On 
examination, the joint cruisers admitted 
they did not cruise two of the lots, as 
these lots had boon loggred by deft. 8c 
they concluded, without examination, 
there was no merchantable timber 
there. Pltf.'s own cruisers reported 
that there were 80,000 feet of “ down ** 
timber on these two lots which were 
merchantable. Pltf. ’s action to recover 
the value of the remaining: timber as 
found by his own cruisers was dis- 
missed : — Held : the joint cruise was 
such a partial estimate of the remaining 
timber that it could not be regarded 
as a cruise contemplated by the parties, 

& it was not binding. — keinsbth v. 

Nicola Pink Milm, Ltd. 8c Mo- 
Dougall, [1928] 1 D. L. K. 93 ; 39 
B. C. R. 151.— CAN. 

807 ii. Construction — Time for 

removal of timber.] — M. convoyed to B. 
all the timber on his land, with a right 
for B. at all reasonable times during 

years to enter 8c out & remove 

same : — Held : the instrument did 
not convey to B. the fee simple in the 
standing timber, but only gave him 
the right to out & remove it within 
a reasonable time. — Beatty v. 

Mathkwson (1908), 40 S. C. R. 657. — 

CAN. 

807 iii. Terms of payment] 

— O’Brien v. Mackintosh (1903), 34 
S. C. R. 169.— CAN. 

si. Sale of timber — On land sold to 
third party — Failure to remove timber,] 

— Held : no action lay at the instance 
of the purchaser of the land against 
the purohasOT of the timber for any 
supposed breach of duty in not remov- 
ing the timber, as the only gn*ound of 
action was on the contract, which did 
not vest in the purchaser of the land. — 

Rae V. Rankin (1844), 2 Kerr, 463. — 

CAN. 

sm. Subsequent verbal agreement 

J.S. 


then standing uncut in a forest in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cuttii]^ or disposing of the timber. Merchant- 
able timber was to mean & include all trunks 
&; branches of trees not less than six inches 
in diameter at a height of four feet from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, & all the rights of vendors 
& purchasers in the forest & the timber 
became entirely confiscabed : — Held : the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, & the property in the timber had not 
passed, to the purchaser ; the performance 


to let made timber remain on land — 
Validity.] — Hedley v. Soissons (1873), 
33 U. a R. 215.— CAN. 

■n. By locatee — Subsequent 

patent to third party — No reservation of 
timber.] — Langmaid v. Mickle (1888), 
16 O. R. 111.— CAN. 

sp. Before issue of patent] 

— Held : the locatee was not, nor 
anyone claiming under him, after its 
issue, estopped from denying the 
validity of the sale. — C hapiewbki v. 
Campbell (1898), 29 O. R. 343.— CAN. 

8t. Bffect of 31 V^ct. 

c.Sdt 37 Viet, c, 23 (O.). | — Hutchinson 
V. Beatty (1876), 40 U. C. R. 135.— 
CAN. 

gw. On limit — Duty of vendor to 

maintain title for reasonable time for 
removal of timber .] — Caine v, Bohitltz, 
[1927] 1 W. W. R. 600 ; 38 B. C. R. 
332.— CAN. 

8X. Sale of timber — Accepted order for 
timber — Whether property passes .] — B. 
drew an order on deft., a pond-koepor, 
in favour of R. for five hundred tons 
of pino timber, which deft, accepted 
8c credited R. %vlth the timber in 
account. R. afterwards assigned all 
bis property to pltf. : — Held : in the 
absence of any proof of title to tho 
timber in B., or that ho had delivered 
it to deft., or of any usage in tho timber 
trade relative to such acceptances, no 
I»roporty vested in U. hy tho accept- 
ance in any spociilc llvt^ hundred tons 
of timber, & tho action could not be 
maintained. — ^P ollok v, Fisher (1849), 
G N. B. R. (1 AJl.) 515.— CAN. 

sy. Non'paymcnt of Crown dues 

— Bight to damages.] — Edseall v, 
Hamell (1805), 16 C. P. 93.— CAN. 

sz. Bight to cut timlfer during 

specified permd — Time for removal 
extended — Interference by vendor .] — 
Deft, having sold to pltfs. tho right to 
cut 8c remove within two years the flr 
timber on a certain section of land, & 
tho time for the removal of the timber 
having been extended by a subsequent 
agreement ; — Held : filtfs. were entitled 
to an injunction restraining deft, from 
interfering, within said extended period, 
with the removal of the timber which 
pltfs. had cut prior to the expiration 
of tho two years from the date of the 
original agreement. — R idley & Rid- 
JSRYv. Barclay (B. C.), [1928] 4 D. L. R. 
79 ; [1928] 3 W. W. 11. 62.— CAN. 

sa. Value fixed on estimate of 

vendor*8 agent — Deficiency in quantity — 
Rescission,] — ^Whero an agreement for 
the purchase of timber licences for a 
certain sum was found to have been 
arrived at on the* basis that the timber 
was being sold & bought at so muoli 
per thousand feet, 8c it was found that 
tho purchaser had entered into the 
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agreement relying on estimates, ex- 
hibited by the vendors’ agent, & made 
up by ailrm of timber-cruisers employed 
by them, showing the total number of 
feet of timber covered by the licences, 
8c it was, afterwards, established, by 
a cruise made for the purchaser, that 
there was a shortage of about one-third 
as between the actual quantity of 
timber & said estimate's : — Held : the 
purchaser was entitled, even though 
there was no fraud, to rescisHlon of tho 
ogreoment. — F ukukawa 8c Queen 
Charlotte Timber Holding Co., 
Ltd. V. Aaierican Timber Holding 
CJ o., American Timber Holding Co. 
V. Fukukawa (B. C.), [1928] 3 D. L. R. 
44 ; [1928] 2 W. \V. R. 37.— CAN. 

sb. Ascertainment of quantity .] — 

Doucet V. Sydney Lumbering Co. 
(N. B.), [1928] 2 D. L. R. 513.— CAN. 

sc. Licence to cut Umber — Whether 
interest in land — Statute of Frauds .] — 
A licence to cut a quantity of timber 
within certain prescribed limits, & to 
remove tho same, does not convey any 
interest in lands under Stat. Frauds, or 
give any property In the standing 
trees. — K err v. Connell (1836), Ber. 
233.— CAN. 

sd. Trees reserved in elearing 

laml.] — ^Whoro a locatee of lands, iii 
cloaring a portion thereof, reserved 
twenty -six pino trees thereon, thinking 
that they would be useful for building, 
but bad previously erected a pemiaiiont 
house & stable, & nut up fences, & 
had enough timber left for building a 
bam without reserving those trees : — 
Held : by thus reserving these trees, 
the locatee left them tho property of the 
Crown, 8c a liconceo of timber under tho 
Crown had a right to cut & remove 
them. — P arker v. Maxwell (1887), 
14 O. R. 239.— CAN. 

se. Land subject of free grant — 

Interference with rights of patentee .] — 
Lakefield Lumber & Manufacturing 
C o. V. Shaibp (1891), 19 S. C. R. 657.— 
CAN. 

sf. Reservation of right to cut 

timber for public works — Railway A — 
Pltf. held a licence from tho Crown 
under the Crown Lands’ Act for the 
purpose of cutting timber on certain 
lands defined in the licence. In tho 
said licence was a reservation to the 

S ubllc, with tho permission of the 
town, to go in at nnj'^ time on tho 
said lands & cut down timber for 
public works ” : — Held : the inter- 
pretation of the words “ j)ublic works ” 
or “ public purposes ” in tho Crown 
Lands* Act, or tlie instruments issued 
under that Act, cannot be so construed 
as to bo apphcablc to tho building of a 
“ railroad.” — Phillips v. Reid (1899), 
8 Nfld. L. K. 241.— NFLD. 
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of the contract was entirely frustrated by the 
act of the Latvian State, & the parties were 
released from it. — K ubsell v. Timber 
Opekators & Contractors, [1927] 1 K. B. 
29S ; 95 L. J. K. B. 669 ; 135 L. T. 223 ; 42 
T. L. B. 435, C. A. 

814, Add. Annoialions : — Refd. Lloyd-Jones v. 
(nark-Lloyd, fl^l^] 1 Ob. 424; Horlick v. 
Scnlly, [1927] 2 Oh. 160. 

828, Add. Annotation: — As to (1) Refd. Re 
Williams’ Settlement, Williams Wsmn v. 
Williams, [1922] 2 Ch. 760. 

0, Add. Annotations : — Oenerallyt Mentd. Re 
Crosse, Oldham v. Crosse, [1920] 1 Ch. 240 ; 
Rotunda Hospital, Dublin v. Coman (1920), 

7 Tax Cas. 617 ; Re Shrewsbury Estate 
Acts, Shrewsbury v, Shrewsbury, [1924] 1 
Ch. 316. 

842, Add. CUationa ,—119 L, T, 596 ; 62 Sol. Jo. 
716, 0. A. 

846a. S. P. Osborne v. Obbohnp: (oirca 1814), 
cited in 19 Ves. at p. 422 ; 34 E. R. at p. 
574, L. C. 

AnnotationK : — Folld. Wickham v. Wickham (1815), 19 Ves. 
419. Refd. Tooker v. AJinesley (1832), 5 Sim. 235. I 

851. Add. Annotations : — Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Oh. 424; HorUck v. 
Scully, [1927] 2 Ch. 150. 

866. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 160. 

874. Add. Annotation : — Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 ' 
Ch. 760. 

884a. S. P. Matthew v. Crasse (1613), as reported 
in 2 Bulst. 89 ; 80 E. R. 983. 

Annotation : — Mentd. Harrison v. Cage (1698), 1 Ld. Raym. 
386. 

894a. Tenant for years unimpeachable 

for waste.] — Lessee for years sans waste 
cannot pull down trees that are a defence or 
ornament to the house. — L ondon (Bp.) v. 
Web (1718), as reported in 1 P. Wms. 627 ; 
24 E. R. 501. 

Annotation : — ^Reld. Chamberlayne v. Dummer (1792), 3 
Bro. a C. 54U, 

921. Add. Annotation : — Mentd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

928. Add. Annotation: — As to (1) & (2) Consd. 
Wheeler v. Keeble (1914), Ltd., [1920] 1 Oh. 
67. 

939. Add. Annotation : — ^Mentd. A.-G. v. I^ondon 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


944a. Trees excepted,] — If a lessee guts 

down the trees excepted out of his lease, the 
lessor shall have trespass vi ei armis against 
him. — Percy’s Case (1609), 13 Co. Rep. 60 ; 
Ley, 20 ; 77 B. R. 1470. 

949. Add. Annotation : — Refd. Be Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 760. 

953. Add. Annotations : — Mentd. Osborne v. Brad- 
ley, [1903] 2 Ch. 446 : Sharp v. Harrison, 
[1922] 1 Ch. 602 ; Kelly v. Barrett, [1924] 

2 Oh. 379 ; Price v. Oorpn. d’Energie de Mont- 
magny, [1927] A. C. 363. 

964a. .] — Alderman v. Bannister (1826), 4 

L. J. O. S. Ch. 120. 

970, Add. Annotations : — Consd. BaJdock v. West- 
minster City Council (1918), 88 L. J. K. B- 
602 ; Sheppard v. Glossop Corpn., [1921] 

3 K. B. 132. Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681 

970a. Omnibus company with right to cut 

trees — Injury to passenger.] — Where the 
route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhan^g. — Trinder v. 
Great Western Ry. Co. (1919), 35 T. L. R. 
291. 

970b. Overhanging trees.] — Deft, was pos- 

sessed of land on which there was growing a 
beech tree, a bough of which overhvmg a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft, 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection : — Held : deft, was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a proper inspection, that 
nature could no longer be relied upon to 
support it. — Noble v. Harrison, [1926] 2 
K. B. 332 ; 95 L. J. K. B. 813 ; 185 L. T. 
326 ; 90 J. P. 188 ; 42 T. L. R. 518 ; 70 
Sol. Jo. 691, D. C. 


Part X. — Fertilisers, Feeding Stuffs and Seeds 


971a. Feeding stuffs— Act of 1906, s. 1 (4).] — In 
Sept. 1922, pltf., a pig-keeper, saw defts.’ 
managing director, who offered to sell him the 
bakery sweepings as pig food at '2s. Qd. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 


with dust & dirt & other odds & ends 
string : — Held : the words “ on the sale of 
any article ” in the above sub-sect, were 
wide enough to cover the sale of these bakery 
sweepings ; the effect of the sub-sect, was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 


PART IX. sect. 9, sub-sect. 1. 

922 vi. .] — Lawbexce v. Judge 

(1851), 2 Gr. 30l.-~CAN. 


PART IX. SECT. 10. 
970 i. Bead now “ 970b i,” 
970 U. Read now 970b il.** 



the stringent provisions of the Act, it was 
competent to him to do so by a fecial con- 
tract made for that purpose. — ^Pulling v. 
Lidbetter, Ltd., [1924] 2 K. B. 114 ; 93 
L. J. K. B. 542 ; 131 L. T. 119 ; 88 L P. 83 ; 
08 Sol. Jo. 616 ; 22 L. G. R. 466, 0. A. 

973, Add. Annotation : — Refd. Anderson v. Daniel 
(1923), 130 L. T. 418. 

974a. — ^ .] — ^A seller who in fact 

delivers a false invoice commits an offence 
under sect. 6 (1) (6) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not. — Harvey & Co. v. Herb- 
PORDSHIRB County Council, [1920] 2 K. B. 
395 ; 89 L. J. K. B. 601 ; 123 L. T. 428 ; 84 
J. P. 195 ; 18 L. G. R. 470, D. C. 

975a. Sending of sample to seller — Act of 

1906, s. 3 (8).] — It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the seller. — ^Vaughan v. Grindell, 
[1921] 3 K. B. 412 ; 91 L. J. K. B. 141 ; 125 
L. T. 316 ; 85 J. P. 199 ; 19 L. G. R. 416 ; 
27 Cox, C. C. 6, D. C. 

977. Add. Annotation : — As to (2) Refd. Harvey v. 
Herefordsliire County Council, [1920] 2 K. B. 
395. 

PART XI. SECT. 10. 

0 i. Under licence — Under Forest 

Act.] — A.-G. FOR B. O. V. IlOBERTBON, 

[1924] 1 D. L. R. 1090 : [1924] 1 
W. W. R. 1155 ; 33 B. C. R. 326.— CAN. 


Vdl. n.— Agricaltaze. Cases 971s— 979. 

978a. Effect of — ** Reasonable excuse.''] — 

(1 ) As the object of the Act of 1906 in requiring 
the vendor to give the statutory invoice & 
imposing on him a penalty in the event of 
his default is to protect the purchasers of 
fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the ajrticle sold as a 
fertiliser, an analysis of it would necessitate 
so expensive a process as to make it m^ossible 
to sell it after analysis at a profit, afmrds no 
reasonable excuse within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Semble : neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression “ without prejudice to any civil 
liability” in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 
purchaser. — ^Anderson, Ltd. v. Daniel, 
[1924] 1 K. B. 138 ; 93 L. J. K. B. 97 ; 130 
L. T. 418 ; 88 J. P. 63 ; 40 T. L. R. 61; 68 
Sol. Jo. 274 ; 22 L. G. R. 49, 0. A. 

Annotation : — As to (2) Consd. PuUing v. Lidbetter (1924), 
93 L. J. K. B. 542. 

979. Add. Annotations : — Consd. Pontardawo K. 0. 
V. Moore Gwyn, [1929] 1 Oh. 656. Refd. 
Steam v. Prentice (1918), 88 L. J. K. B. 
422 ; Edwards v. Birmingham Navigations, 
[1924] 1 K. B. 341. 

of the Dominion Forost Branch in con- 
trol ling & extinguibhiiig a Are on 
property. — K. v. Swans'jiiom, 
[1925] 3 D. L. R. 79 ; [1925] 1 W. W. R. 
713.— -CAN 


hi. Riaht of Croum to sue for 

expenses .} — The Crown in the right of 
the Dominion may sue under Forest 
Act, R.8.B.C., 1924 (c. 93), b. 114. to 
recover expenses incurred by otftoialB 


OQ 
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Part I. — What Constitutes Alienage. 


1. Add, Annoiatio'iis : — Consd. Markwald v, 

A.-G., [1920] 1 Ch. 348. Refd. .Tohnstone 
V. Pedlar, [1921] 2 A. C. 262. Mentd. The 
Tervaete (1922), 128 L. T. 176. 

3. Add, Annotation : — Mentd. Fasbender v- 

A.-G., Kramer v. A.-G., [1922] 2 Ch. 860 

13. Add, Annotation: — As to (2) Refd. John- 
stone V, Pedlar, [1921] 2 A. C. 262. 

13a. .] — By an Order in Council made 

on Nov. 6, 1914, Cyprus was annexed, & by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamation, it was 
provided that “ all Ottoman subjects, resident 
in Cyprus on Nov. 6, 1914, have become 
British subjects.” An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that doubts had arisen as to the etTect of the 
Order & the proper interpretation of the 
Proclamation, ordered that the following 
persons {inter alioA) should be deemed to have 
become British subjects by virtue thereof : 
“ any Ottoman subject who was ordinarily 
resident & actually present in Cyprus on 
Nov. 6, 1914.” Itesp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, & while there discontinued 
his business in Cairo. He was present in 
Cyprus on Nov. 6, 1914, & remained there 
until Oct. 1915, when he returned to Cairo, 
his family following in December. Ho re- 
ceived a passport describing him as a British 
subject, & was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. He sued 
for a declaration that he was entitled to regis- 
tration : — Held : if there were any difference 
between ” resident ” & ” ordinarily resident ” 
the latter became the test by virtue of the 
interpretative Order of 1917 ; but on the 
facts resp. was both ” resident ” & 

” ordinarily resident ” in Cyprus on Nov. 6, 
1914, whether or not Cyprus ^ was then Ids 
domicil ; & whatever may have been his 

motive for going there, he was a British 
subject by virtue of the Order in Council. — 
Gout v, Cimitian, [1922] 1 A. C. 105 ; 91 
D. J. P. C. 18 ; 38 T. L. B. 100 ; sub nom. 
Gout v, Cimitian, Cimitian v. Gout, 126 
L. T. 293, P. C. 

14. Add, Annotations : — Refd. Markwald v. A.-G., 
[1920] 1 Ch. 348; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. Mentd. The Tervaete 
(1922), 128 L. T. 176. 

18. Add, Annotation : — Generally, Mentd. Wigg 


V, A.-G. of the Irish Free State (1927), 96 
L. J. P. C. 88. 

20. Annotations : — For ” Ee Goodman’s Trust 
(1881), 7 Ch. D. 206 ” read ” Re Goodman’s 
Trust (1881), 17 Ch. D. 266.” 

29. Add, Citaiion : — ^25 Cox, C. C. 622, D. C. 

35. Add, Annotations : — Mentd. Markw’ald v, 
A.-G., [1920] 1 Oh. 348 ; Johnstone v. 
Pedlar, [1921] 2 A. C. 262 ; The Tervaete 
(1922), 128 L. T. 176. 

36. Add, Annotations : — Mentd. Markwald v, 
A.-Q., [1920] 1 Oh. 348 ; .Johnstone v. 
Pedlar, [1921] 2 A. 0. 262 ; The Tervaete 
(1922), 128 L. T. 176. 

30. Add, Annotations : — Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262 ; The Tervaete (1922), 128 
L. T. 176. 

41. Add, Annotations : — ^Mentd. Markwald v, 
A.-G., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262; The Tervaete (1922), 
128 L. T. 176. 

43, Add, Annotations : — ^Refd. Re Annesley, 
Davidson v, Annesley, [1926] Ch. 692 ; He 
Ross, Ross V, Waterlield (1929), 46 T. L. R. 
61. 

49. Add, Annotations : — Mentd. Central India 
Mining Co. v, Soc. Coloniale Anversoise, 
[1920 J 1 K. B. 753 ; Johnstone v, Peldar, 
[1921] 2 A. C. 262. 

49a. Under Treaties of Peace & consequent 
Orders — Who is foreign national — ** Stateless 
person — Denationalised German.] — (1 ) Pltf. 
having lost Prussian nationality in 1896, & 
not acquired nationality of a German State 
or other nationality : — Held : he was not a 
German national within Peace Treaty of 
Versailles, Part X., s. 4, or Treaty of I^eace 
Order, 1919. 

(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) Whetlier a man is a German national or 
not must be decided by Gorman municipal 
law & not by English municipal law. — 
Stoeck V. Public Trustee, [1921] 2 Ch. 67 ; 
90 L. J. Oh. 386 ; 125 L, T. 851 ; 37 T. L B. 
666 ; 65 Sol. Jo. 605. 

Annotations : — As to (3) Folld. Re Oharaberlaln’s Settlmt., 
Chomburlain v, Chamberlain, [1921] 2 Ch. 533. OenercUly, 
Eefd. Kramer v. A.-G., [1923] A. C. 528. 

49b. Burden of proof.] — (1) In 

1 893 pltfs. were admittedly German nationals; 
& on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft, was 

• in possession of their London property as 


PART I. SECT. 1. 

1 iii. — Birth in Native Indian 
State ,] — The subject of a Native Indian 
State Is an alien. — Mahomed & Son 
V, Immigrants* Appeal Board (1918), 
38 N. li. K. 7.-~S. AF. 

10 iv. .] — Applt., who was 

by birth a Bavarian subjoct, in 1881 
became a burgher of the Orange Free 
State, but in 1883 left the Free State & 


did not return before 1902, at which 
date he was resident in, but not a 
burgher of, the Transvaal. Under the 
Orange Free State Constitution of 
1878 Free State burghership was lost 
by rosidonce abroad for more than two 
years : — Held : as at the time of the 
annexation of the Orange Free State 
& Transvaal in 1902 applt. did not 
become a British subject either as 
being a burgher of the Orange Free 


State or as a resident in the Transvaal, 
be was by inference still a Bavarian 
subject. — WoLFP V. The Treasury, 
[1919] App. D., 336.— S. AF. 

PART I. SECT. 3. 

49a I. Under Treaties of Peace db 
consequent Orders — Who is foreign 
national — ** Stateless verson ** — Dena^ 
tionalised German ,] — Pauley v. Cus- 
todian, [1922] App. B. 101.— S. AF. 



Vd. n.— Mens. Cases 48l>-491. 


custodian. In an action to obtain release 
of their property : — Held : the orms was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft, to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1893, & 
with the exception of shoj't annual visits to 
their mother, &, in the case of one, six weeks’ 
military training in 1890, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt, after inquiry as to the period of 
pltfs.’ absence from Germany, <te as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years* “ uninterrupted ” 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on .Tan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Cts. which, in considering 
whether German visits break the ten years’ 
period, look to the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period: — Held: (2) the certificates, 
which were admittedly only pritnd facie 
evidence & open to review in any German 
ct., were not conclusive in an English ct., & 
the onus was on pltfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid ; (4) even if the 

Administrative Ct. view was right, pltfs. had 
failed to satisfy the English ct. that an 
Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1915 & 1921, & previous false 
statements as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable <fc un- 
doubted German law they had lost their 
nationality on .Tan. 10, 1920. — Hahn v* 
Public Trustee, [1925] Ch. 715 ; 95 L. J. Ch. 
9; 133 L. T. 713; 14 T. L. R. 58(1; 09 Sol. 
Jo. 824 

49c, British subject marrying German 

— & naturalised as German during war.] — 

By a settlement dated in 1902 a fund of 
£6,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, “ or until some event shall 
happen . . . whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.,” & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his^ present or any other after-taken 
wife & his issue & the persons interested 
for the time being under the ulterior trusts. 


&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was born in England of English 
parents but had resided in Germany since 
1900 & had been twice married there to 
German wives. During the war, on Aug. 8, 
1910, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
a summons was taken out by the trustees 
to have it determined whether the life interest 
of H. in the funds Wixs forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
m a German citizen. No question arose as 
to the income before Nov. 4, 1915, which had 
been paid over to H.’s agent : — Held : (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, iS: accordingly 11. was a German 
national ; (2) H.’s interest under the settle- 
ment was forfeited iis on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to .Tan. 10, 1920, must 
be paid to the custodian. — Re Chamberlain’s 
Settlement, Chamberlain v. Chamberlain, 
[1921] 2 Ch. 533 ; 91 L. J., Ch. 34 ; 126 L. T. 
52 ; 37 T. L. R. 900 ; 60 Sol. Jo. (W. R.) 
3. 

Annotation : — As to {I ) Apprvd. Fasbender v. A.-G., Kramer 
V. A.-U., [1022] 2 Ch. b50. 

49d. .] — A British-born woman, 

between the date of the signing of the Peace 
Treaty between England Ac Germany & the 
date of its coming into force, went to Germany 
Ac there married a German subject. At the 
date of her marriage Ac on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co. : — Held : under British Nation- 
ality Ac Status of Aliens Act, 1914 (c. 17), 
s 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality Ac became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi). — Fasbender 
v. A.-O., Kramer v. A.-G., [1922] 2 Ch. 850 ; 
91 L. .J. Ch. 79J ; 128 L. T. 85 ; 38 T. L. R. 
852 ; 00 Sol. .To. 709, C. A. 

Annotation : — Retd. Ite Kush, Warro r. lliisb, [1923] 1 Ch. 56 

49e. Dual nationality.] — Kramer v. 

A.-G., No. 215j, j)ost. 

49f . Austrian acquiring new nation- 

ality.] — ^An Austrian granted citizenslxip of 
the Czechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 10, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the ’J’reaty Ac Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty. — Rothschild v. Austrian Pro- 



Oases 481— 66a. 
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PERTY Administrator, [1923] 2 Ch. 642 ; 
93 L. J. Ch. 608 ; 130 L. T. 175 ; 68 Sol. Jo. 
40 

Anrioiaiimis Bohemian Union Bonk r. Austrian 

Property Administrator, [1927] 2 Oh. 175. Consd. Oroedel 
V. Hnngrarian Property Administrator (1927), 44 T. L. R. 
65. 

- Czechoslovakian corporation.] — 

Under the Treaty of St. Germain, which 
came into force on July 16, 1920, a Czecho- 
slovakian oorpn., as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a corpn. 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix). — Bohemian Union 
Bank v. Austrian Property Administra- 
tor, [1927] 2 Ch. 175 ; 96 L. J. Ch. 365 ; 137 
L. T. 271 ; 43 T. L. R. 356 ; 71 Sol. Jo. 431. 

49h. Hungarian.] — (1) The expression 

nationals of the former Kingdom of 
Hungary ” in Treaty of Peace (Hungary) 
Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when i 
the Austrian Empire ceased to exist by the * 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the question anew. — 
Groedel V, Hungarian Property Adminis- 
trator (1927), 44 T. L. K, 65. 

491, By what law decided.] — S toeck v. 

Public Trustee, No. 49a, ante. 

49J — .] — Re Chamberlain’s 

Settlement, Chamberlain v. Chamberlain, 
No. 49 c, ante, 

Decision of administrator — Whether 

finalj — By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that “ persons 
who within six months of the coming into 


force of the present Treaty show that they 
have acejuired ipso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power . . . will not be considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.” 
The annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their anpexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 
of the Order given full effect as law. By 
art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that “ for the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 
. . . the expression ‘ national of the former 
Austrian Empire,’ does not include pereons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” : — Held : where the administrator 
had decided that he was not satisfied that 
pltf., who was originally a national of the 
former Austrian Empire, had acquired ipso 
facto the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has “ shown 
that he has acquired ipso facto in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, <fe that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,” go behind the decision of the 
administrator & investigate independently 
the question of nationality. — ^Reitzes De 
Marienwbrt V. Austrian Piioperty Ad- 
ministrator, [1924] 2 Oh. 282 ; 93 L. J. Oh. 
687 ; 132 L. T. 42 ^ 40 T. L. R. 698 ; 68 Sol. 
Jo. 644, 0. A* 

Annotations: — ^Folld. Groedel v. Hungrarian Property Ad- 
ministrator (1927), 44 T. L. R. 65. Refd. Groebel v. Hun- 
grarian Property Administrator (1925), 70 Sol. Jo. 345. 

491. .] — Groedel v. Hun- 

garian Property Administrator, No. 49h, 
ante. 


Part II. — Rights, Liabilities, and Disabilities of 

Time of Peace. 


Aliens in 


50. Add, Annotation : — Refd. The Wilhelmina, 65a. 
[1923] P. 112. 

61. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. 0. 262. 

63. Add, Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. 0. 69 ; Johnstone v. 
Pedlar, [1921] 2 A. 0. 262. 


Detention of property — Ratification by 

Crown — Citizen of friendly State personally 
hostile to Crown.] — (1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against an officer of the Grown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 


491 i, By what law de- 

cided.) — OiiBsttnns of nationality must 
be determined by the munioipol law 
of the country concerned. — ^I ^auley 
V , Custodian, [1922] App. D. 101.— 
S. AE. 


PART II. SECT. 2, SUB-SECT. 1. 

sa. Non-resident ali^n'-^Leave to sne 
in formd pauperis.] — The Supremo Ct. 
of Alberta has jurisdiction to grant 

1 AO 


leave to a non-resident alien to sue in 
formd pauperis. —AuQVdTiso v. Cana- 
dian North-Western Ry. Co. (Alta.), 
[1927] 4 D. L. R. 609; [1927] 3 

W. W. R. 321.— CAN. 
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been adopted ratified by the Crown as an 
act of State. 

Pltf., who was bom in Ireland, having 
become a naturalised American citizen, 
returned to Ireland in 1910 & took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 
&, on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authorities, 
the seizure & detention being subsequently 
ratified by the Chief Secretary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft, pleaded that pltf. was an alien ^ that 
the money was detained by direction of the 
Crown as an act of State ; — Beld : the plea 
was bad & pltf. was entitled to judgment. 

(2 ) Senible : the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection. — .Iohnstone v. Pedlau. 
[1921] 2 A. C. 262 ; 00 L. J. P. C. 181 ; 125 
E. T. 809 ; 37 T. L. B. 870 ; 65 Sol. Jo. 
679 ; 27 Cox, C. C. 68, P. C. 

Annotation: — As to (1) Refd. Conimerclal & Estates Co. of 
£2gypt V. Board of Trade. [1925] 1 K. B. 271. 

66. Add. Annotation : — Mentd. Bodriguez t* 
Speyer, ^1919] A. C. 59. 

69. Add. Annotation : — Mentd. Weld-Blundell r. 
Stephens, [1919] 1 K. B. 520. 

70. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. C. 50. 

79. Add. Annotation : — Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

82. Add. Annotation : — Refd. Behnke v. Bede 
Shipping Co., [1027] 1 K. B. 649. 

85. Add. Annotations : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A, C. 262. Mentd. Markwald 
V. A.-G., [1920] 1 Oh. 348; The Tervaete 
(1922), 128 L. T. 176. 

94. Add. Annotation : — Dbtd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

96. To the cross-reference alter this case to 
Copyright Act, 1911 (c. 46), add generally, 
Copyright, Vol. XIII., pp. 180-182.'* 

97. Add. Annotations : — Mentd. Markwald v. 
A.-G., [1020] 1 Ch. 848 ; Johnstone v. 
Pedlar, [1921] 2 A. C. 262 ; The Tervaete 
(1922), 128 L. T. 176. 

106. Add. Annotation : — Mentd. Seddon v. Com- 
mercial Salt Co., [1925] Ch, 187. 

106. Add. Annotation : — Mentd. Fasbender v. 
A.-G., Kramer v. A.-G., [1922] 2 Ch. 850. 

114. Add. Annotations : — Consd. Re Lyne’s Settle- 
ment Trusts, Be Gibbs, Lyne v. Gibbs, | 


[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told V. Oapron, [1923] 1 Ch. 192. 

116. Add. Citations : — Sty. 20, 40, 75 ; 1 BoU. 
Abr. 19b. 

Add. Annotations: — As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79 ; 
Barrow r. Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. V. Sands (1670), lYeem. Ch. 129 ; 
A.-G. V. Duplessis (1752), Park. 144 ; Burgess 
V. Wheate, A.-G. v. Whoate (1759), 1 Eden. 
177 ; Kittson v. Stordy (1855), 3 Sm. & G. 
230 ; Sharp v. St. Sauveur (1871), 7 Ch. App. 
343. As to (2) Refd. Burgess v. Wheate, 
A.-G. V. Wheate (1759), 1 Eden. 177. 

Generally, Mentd. Cage v. Acton (1699), 12 
Mod. Bep. 288. 

119a. .] — ^A devise of land to 

trustees, upon trust to sell A invest the 
proceeds in the public funds upon trust lor 
persons some of whom were aliens : — Held : 
the aliens did not take any interest or estate 
which the Crown could lay claim to. — D e 
Hourmelin v. Sheldon, De Hoitumelin v, 
A.-(h (1839), 4 Jur. 116. 

140a. Member of Stock Exchange.] — By the rules 
of the London Stock Exchange' each member 
is elected for one year only, A must ccjme up 
for re-election annually under rule 2 1 , which 
provides that the committee shall on the 
first Monday in March proceed {inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventu^y 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the conunittec had acted arbitrarily & 
capriciously had been infiuenced by 
irrelevant considerations : — Held : the de- 
cision of the committee had proceeded solely 
upon the ground of applt. ’s enemy birth, & 
before deeming him ineligible for re-election 
on that ground he hod been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision. — Weinberger v. Inglis, [1919] 
A. C. 606 ; 88 L. J. Ch. 287 ; 121 J.. T. 65 ; 
35 T. L. B. 399 ; 63 Sol. Jo. 401, H. L. 

See, further. Stock Exchange. 


Part Ml. — Aliens in Time of War. 

144. Add. Annotation : — ^Refd. Johnstone v. Fed- ing Co. v. Soc. Coloniale Anversoise, [1920] 

lar, [1921] 2 A. 0. 202. 1 K. B. 753. 

146. Add. Annotation : — Refd. Central India Min- 147, Add. Annotations: — Mentd. Markwald r. 


PART II, SECT. 7. SUB-SECT. 2. 

129 i. Bight to hold dt dispose — Law 3 
of 1885— 36 of 1908 — Company with 
Asiatic shareholders .^ — Law 3 of 1885 
Si Act 35 of 1908 do not apply to Joint 
stock 008 ., even though their shares are 
held by AsiatioB. — Dadoo v. Kbuobbs- 


DORP, [1920] App. D. 530. — S. AF, 

PART II. SECT. 8. 

182 i. Civil office of trust — Town 
inspector. }^The office of town in- 
spector is one of trust which an alien 


is ineligible lo bold — K, v. Heighion 
(1) (1922). (59 D. T.. JL :5SG ; 55 N. S. Tl. 
(G. & 11.) .012.-0''^^ 

132 ii. i'. w. IIEIGIJTON (2) 

(1922), 69 1). L Jt 39G ; 55 N. 8. i{ 
(G. Si 11.) 527.— CAN. 
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A.*G., [1920] 1 Ch. 348 ; Jolmstone v. 
Pedlar, [1921] 2 A. 0. 262 ; The Tervaete 
(1922), 128 L. T. 176. 

149. Add, Annotation : — Mentd. Lala Indar Prasad 
V, Lala Jagmohan Das (1927), 43 T. L. li. 
636. 

164. Add, Annotation : — Mentd. Bodriguez v, 
Speyer, [1919] A. C. 69. I 

166, Add, Annotations : — Apld. Re Siitherland» 
Bcchoff V, Bubna (1921), 65 Sol. Jo. 613. 
Mentd. lie Ferdinand, Ex>Tsar of Bulgaria, 
[1921] 1 Ch. 107 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 202. 

166a. .] — A man who, having a business 

& commercial domicil in a neutral coimtry, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so far as he is able, 
cannot be considered anjiihing but an enemy, 
his business is an enemy firm & the assets 
are enemy property. — The Antwerpen, 
[1919] P. 262, n. ; 89 L. J. P. 26, n. 

AnnolaLiim : — Mentd. Tlio Parana, [1919] P. 249. 

156b. .] — An action was brought to 

recover a debt by a firm consisting of two 
French subjects & a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf. : — Held : as the German subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
— Rc Sutherland (Duchess), Bechopp & 
Co. V, Bubna (1921), 65 Sol. Jo. 513. 

167. Add, Annotations : — Refd. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 613. 
Mentd. Re Ferdinand, Ex -Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
[1921] 2 A. C. 2C2. 

160. Add. Annotatio7is : — Generally , Mentd. The 
Dirigo (1919), 88 L. J. P. 192 ; The Noordam 
(No. 2), [1919] P. 256 ; The Edna, [1921] 1 
A. C. 735 ; The Kronprinsessan Margareta, 
The Parana, etc., [1921] 1 A. C. 486; The 
Vesta, etc., [1921] 1 A. C. 774. 

161. Ciiation For “ [1916] A. C. 421 read 
“ [1916] 1 A. C. 421.^* 

Add. Annotation : — As to {I ) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 

162. Add. Annotations: — As to (1) Consd. Stoeck 

PART in. SECT. 1, SUB-SECT. 1. 

151 li. .] — Tho subject of 

an alien State at war with His Majesty, 
who resides in the province of Quebec 
& has submitted to the laws of that 
country. Is not nn alien enemy. — 

Raousz v, Montreal Harbour Counts. 

(1916), 18 Q. P. II. 98 ; Q. K. 26 K. B. 

87.~CAN. 

155 1. Place of residence dr 

carrying on trade ,] — “ Enemy ** means 
a person, of whatever nationality, who 
rosldoB or carries on business in enemy 
territo^. — L ampel v. Berqer (1917), 

40 O. L. E. 165 ; 38 D, L. ll, 47.— 

CAN. 

155 ii. .] — The question 

whether a person is an alien enemy Is 
determined not by his nationality, but 
by the place where he resides or 
enrrit's on businoss. — H evenltow^- 
(.nUMIML r. STREiVMSTOWN RUUAL 
Muntcipalitt, No. 511, [1917] 3 

VV. W. U. 546: 37 D. L. R. 394 : 
ajCTrf., [1920] 1 W. W. R. 578; 52 


V. Public Trustee, [1921] 2 Oh. 67. As to (2) 
Held. Stoeck v. Public Trustee, [1921 ] 2 Oh. 67. 

168. Add. Annotation : — Refd. Re Sutherland, 
Bcchoff v. Bubna (1921), 65 Sol. Jo. 513. 

166. Add. Citation : — siibsequeni proceedings (1921), 
05 Sol. Jo. 513. 

168. Add. Citation 1 Br. & Col. Pr. Cas. 606. 
Add. Annotation : — Generally, Mentd. Oas- 
dagli V. Casdagli, [1919] A. C. 145. 

178. Add, Annotations : — ^Mentd. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107 ; 
Johnstone v. Pedlar, [1921] 2 A. C. 262. 

181. Add. Annoiaiions : — Mentd. The Dirigo 
(1919), 88 L. J. P.192; The Noordam (No. 2), 
[1919] P. 265 ; The Edna, [1921] 1 A. 0. 735 ; 
The Kronprinsessan Margareta, The Parana, 
etc., [1921] 1 A. C. 486; The Vesta, etc., 
[1921] 1 A. 0. 774. 

188. Add. A^xnoiation : — Refd. The Liitzow, [1918] 
A. C. 435. 

187. Add. Annotations: — Consd. Rodriguez v. 
Speyer, [1919] A. C. 69. Refd. Ertel Bieber 
V, Bio Tinto Co.,' etc., [1918] A. C. 260 ; Re 
Badische Co., Bayer Co., etc., [1021] 2 Ch. 331. 

189. Add, Annotations : — Refd. Bodriguez v. 
Speyer, [1919] A. C. 59. Mentd. Central 
India Mining Co. v, Soc. Coloniale Anversoise, 
[1920] 1 K. B. 763 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

192. Add, Annotation : — Refd. Bodriguez v. 

Speyer, [1919] A. C. 69. 

195. Add, Annotations : — As to (1 ) Consd. The 
Poona (1915), 84 L. J. P. 150; The St. 
Tudno, [1916] P. 291 ; Re HUckes, Ex p, 
Muhesa Bubber Plantations, [1917] 1 K. B. 
48 ; Be Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Bussian Commercial & Industrial 
Bank v, Comptoir d’Escompte do Mulhouse, 
[1923] 2 K. B. 630. Refd. B. v. L. C. C., 
Ex p. London & Provincial Electric Theatres, 
[1915] 2 K. B. 466 ; Clapham S.S. Co. v. 
Handels-en -Transport-Maatschappi j V ulcaan 
of Botterdam, [1917] 2 K. B. 639 ; Continho 
Caro V, Vermont, [1917] 2 K. B. 587 ; Elders 
& Fyffes V, Hamburg Amerikanische Packet- 
fahrt Act., Elders & Fyffes v. Hamburg 
Columbien Bananen Act. (1918), 34 T. L. B. 
275 ; Re British Incandescent Mantle Works 
(1923), 129 L. T. 126 ; Swedish Central By. 
V, Thompson, [1924] 2 K. B. 255 ; Bussian 
Commercial & Industrial Bank v, Comptoir 
d’Escompte de Mulhouse, [1925] A. C. 112; 

OP State op Canada, [1927] Exch. 
O. R. 86.— CAN. 

PART III. SECT. 1, SUB-SECT 2. 

sa. Widow of naturalised British sub- 
ject — Return to foreign country after 
death of husband.] — RuHp., a German 
subject by birth, married a naturalised 
British subject in Cape Colony. After 
the death of her husband in 1001 rosp. 
returned to Germany where she 
resided until 1915, & then removed 
to Switzerland : — HOd : resp. was 
not an enemy under Act 39 of 1916. — • 
The Treasury v, Hanf, [1919] App. D. 
60.— S. AF. 

PART III. SECT. 1, SUB-SECT. 4. 

193 iii. .] — ^A person who volun* 

tarlly resides In a hostile country for a 
substantial period of time acquires 
the disability attaching to an enemy 
during that period oven if he is a 
British subject, unless such residence 
is with the consent of the Crown. — 
Haji Ah Jon v. Abdul Jalil Khan 
( 1920), 1. L. R. 1 Lah. 276.— IND. 


D. L, R. 266 ; 15 Alta. L. R. 204.— 

CAN. 

155 iii, .1^ — A Mission So- 

ciety, the headquarters of which were 
in Germany, hold property In Natal 
& had an agent there for the manage- 
ment of Its property & interests ; — 
Held : (1) the society was resident in 
Germany & was an alien enemy ; 
(2) a person's place of business, though 
one test, is not the solo tost of his 
enemy character. — Sibisi v. Her^ians- 
BKRQ Mission Society (1916), 37 
N. L. R. 409.— S. AF. 

155 iv. .] — An *' alien 

enemy does not mean a subject of a 
State at war with this country hut a 
person of any nationality who resides 
or carries on business In an enemy 
country. — Malcomess v. Durban 
Town Council (1917), 38 N. L. R, 
275.— S. AF. 

si. Who is an “ enemy ** within 
Treaty of Peace {Qermany) Order, 1920, 
s. 32.] — Baumpelder v. Secretary 
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Bohemian Union Bank v. Austrian Pixiperty 
Administrator, [1927] 2 Ch. 175. As to 
(2) Consd. The St. Tudno, [1016] P. 291. 
Apld. The Hambom, [1919] A. C. 993. 
Consd, The Noordam (No. 2), [1919] P. 255 ; 
Be Badische Co,, Bayer Co., etc., [1921] 2 
Ch. 331. Refd. The Vesta, [1920] P. 385 ; 
I. B. Comrs. v, Sansom (1921), 8 Tax Cas. 20. 
As to (3) Consd. Re Hilekes, Ex p, Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331. As to (4) Consd. Re Hilekes, 
Ex p. Muhesa Rubber Plantations, [1917] 
1 K. B. 48. As to (5) Consd. Rio Tinto Co. 
v, Ertel Bieber (1917), 116 L. T. 810 ; Tingley 
V. Mailer, [1917] 2 Ch. 144 ; Naylor, Benzon 
V. Krainische Industrie Gesellschaft, [1918] 
1 K. B. 331 ; Stevenson v. Akt. fur Carton- 
nagen Industrie, [1918] A. C. 239. Refd. 
Re Aramayo Francke Mines, [1917] 1 Ch. 
451 ; Ertel Bieber r. Rio Tinto Co., [1918] 
A. 0. 260 ; Rodriguez v. Speyer, [1919] A. C. 
59; Re Munster, [1920] 1 Ch. 268; Re 
Ferdinand, Ex -Tsar of Bulgaria, [1921] 1 
Ch. 107 ; Re Rush, Warre v. Rush, [1923] 

1 Ch. 56. Generally, Mentd. Russian Com- 
mercial & Industrial Bank v. British Bank 
for Foreign Trade, [1921] 2 A. 0. 438 ; Brad- 
bury V. English Sewing Cotton Co., [1922] 

2 K. B. 569 ; Todd v. Egyptian Delta Land 
& Investment Co., [1928] 1 K. B. 152. 

196a. ,j — Re Badische Co., Ltd., Re 

Bayer Co., Ltd., Re Griesheim Elektron, 
Ltd., Re Kalle & Co., Ltd., Re Berun 
Aniline Co., Ltd., Re Meister Lucius & 
Bruning, Ltd., No. 405a, post, 

198. Add. AnnotaLions : — Consd. Central India 
Mining Co. v. Soc. Ooloniale Anversoise, 
[1920] 1 K. B. 753; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 

198a. ,] — In Jan. 1914, pltfs. entered into a 

contract with defts., who were a co. incor- 
porated under the laws of Belgium had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were tlireatening Antwerp, the manag- 
ing director of deft. co. removed all the co.'s 
goods & the money in bank to London & 
came himself to London, & there, without 
any formal authority from the co., earned 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & shareholders were 
held at which formal business was transacted. 
These meetings were held so as to comply 
with Belgian law & to keep the co. in exist- 
ence. The CO. also collected & paid debts 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the imcalled capital in German 
War Loan, & with the like object it created a 
debt against its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its pi'eference shares. 
Pltfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved & was no longer binding 


on them ; — Held : pltfs. were entitled to the 
declaration claimed ; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to “ carrying on business within the 
Proclamation of Sept. 14, 1916, the coUection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a carrying on business,” & constituted 
the co. an “ enemy ” within the Proclama- 
tion. — Central India Mining Co. v. Soci6t6 
COLONIALE Anversoise, [1920] 1 K. B. 753 ; 
89 L. J. K. B. 769; 122 L. T. 451; 36 
T. L. R. 88. C. A. 

198b. .] — Germany was in effective military 

occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of which a Belgian bank 
carrying on business in Brussels was an \m- 
secm’ed creditor : — Held : the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 105), 8. 1 (3 ). — Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291 ; 90 
L. J. Ch. 449 ; 126 L. T. 20 ; 37 T. L. R. 912 ; 
65 Sol. Jo. 781. 

198c. Registered in allied country — Government 
overthrown — Non-recognition of usurping 
Government.] — PJtfs., an insurance co. with 
its re^stcred office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt, was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in I^etrograd 
by reason of the usurpation the basis of the 
contract had been destroyed ; — Held : as the 
Bolshevist Govt, had not been recognised 
by this country as the Russian Govt., & as 
pltfs. liad not adhered to the Bolshevists 
pltfs. wore not alien enemies ; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with premiums & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, & pltfs. were entitled to recover. 
— Eastern Carrying Insurance Co. v . 
National Benefit Life & Property Assur- 
ance Co., Ltd. (1919), 35 T. L. R. 292. 

199. Add, Citation : — 1 P. Cas. 75. 

Add, Annotations : — Mentd. The Abonema, 
The Hillorod, The Florida, The Albania, 
The Adjutant, [1919] P. 41 ; The AchiUes, 
[1919] P. 340 ; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. C. 724; The Vesta, etc., [1921] 
1 A. C. 774 ; The Anichab, etc., [1922] 1 
A. C. 235; Netherlands -American Steam 
Navigation Co. v, Procurator-General (1925), 
42 T. L. R. 81. 

201. Add, Annoialion : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

202. Add. Annotation Consd, Rodriguez r. 
Speyer, [1919] A. C. 59. 
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204. Add, Aitnoiaiion : — Consd. Be Ferdinand, 
Ex -Tsar of Bulgaria, [1921] 1 Ch. 107. 

205. Add. Annotation : — Consd. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

207. Add. Annotations : — Refd. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. C. 262. 

208. Add. Citation:— I P. Cas. 75. 

Add. Annotations : — Refd. The Achilles, 
[1919] P. 340 ; Be Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. C. 724 ; The Vesta, etc., [1921] 
1 A. C. 774 ; The Anichab, etc., [1922] 1 
A. C. 236. Mentd. The Abonema, The 
Hillerod, The Florida, The Albania, The 
Adjutant, [191 9] P. 41 ; Netherlands- American 
Steam Navigation Co. u. Procurator-General 
(1925), 42 T. L. R.81. 

208a. Effect of Trading with 

Enemy Acts, 1914-1916.] — (1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusibn 
of peace. — Be Ferdinand, Ex-Tsar op Bud- 
GAKIA, [1921] 1 Oh. 107 ; 90 L. J. Ch. 1, C. A. 

Annotation : — Oenerally, Mentd. Netherlands -American Steam 
Navigation Co. v. Procurator-General (1925), 42 T. L. R. 
81, 

209. Add. Annotaiion : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

215a. Treaties of Peace & consequent Orders — 
What property subject to charge under — 


Right to assessment of damages in collision 
action.] — Before the outbreak of war, defts., 
the German owners of the steamsMp 3f., 
recovered judgment against the British 
owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 
referred to the registrar & merchants for 
assessment. Before defts. had filed their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were filed, but 
by consent they were treated as having been 
filed after the ratification. Thereupon pltfs. 
took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses: — Held: (1) defts.* 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated “ in 
accordance with the law of the allied State 
. . . concerned,** namely, Great Britain ; 

(2) not being a debt, art. 296 did not apply ; 

(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
B. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects. — The Marie Gartz, [1920] P. 172 ; 
89 L. J. P. 200 ; 123 L. T. 680 ; 36 T. L. R. 
417 ; 15 Asp. M. L. C. 98. 

215b. Debt — Due to German.] — Clause 

14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, docs not affect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
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206 il. (p. 147) For “ Van Zyk v. 
PiENMAN *’ read “ Van Zijl v. I*ie- 

NAAll.’* 

lb. Shares held Jjv enemy subject — 
Vested in Puldic Trustee — Power to 
sell,] — Held : War Pivcautluns (Enemy 
Shareholders) Hegiilatlous, 1916 Tea. 
11 (2), wliich empowered the A.-G. 
to authoriwo the Public Trustee to 
sell shares in a co. transferred to him 
as being held by an alien enemy, was a 
valid exercise of the power conferred 
by War Precautions Act, 1914-1916, 
8. 4, & was within the defence power 
of the Commonwealth. — Burkard v, 
Oakley (1918), 25 C. L. 11. 422.— 
AUS. 

, 0 . .]—HcZd; War Pre- 

cautions (Enemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 
of shares transforrod to the Public 
Trustee, notwithstanding that some 
beneficial interest in the shares was 
held by a person not an enemy subject, 
& was a valid oxerclso of tne power 
conferred by War Precautions Act, 
1914-1916, 8. 4. — Burkard v. Oakley 
(1920), 27 C. L. R. 620.— AUS. 

212 i. PatetU in name of alien enemy 
— Royalties paid by licensee during sus- 
pension of patent — Who cntUlcd fo.]— 
Held: (1) royalties paid by the 
liooDsee from the date of his licence up 
to the expiration of six months from 
the ending of the war, i.c„ to Jan. 10, 


1920, were not sums belonging to an 
enemy, & wore not properly in the 
hands of the custodian ; (2) royalties 
paid or to be paid after June 10, 1920, 
were properly paid or payable in the 
hands of the custodian as a debt due 
to on enemy . — Re Synthetic Drug 
Co.. [1925] Exch. C. R. 196.— CAN. 

216 i. Licensed to trade for limited 
purposes — Banking transactions .] — The 
London agency of a German bank, 
which at the outbreak of war in 1914 
became an enemy, held a bill, drawn 
by a German subject & accepted by 
a Scotsman, which had boen sent from 
Germany for collection. It had boen 
the practice of the bank that, if bills 
80 sent were dishonoured, no legal 
proceedings were taken against ac- 
ceptors in Groat Britain, but the 
bills were retransmitted to the German 
office BO that proceedings might be 
taken In the German cts. against the 
German indorsers. Licences covering 
the whole period of the war were 
issued to the London agency, empower- 
ing it to carry on banking business 
under supervision, to the extent of 
completing current transactions, so as 
to make its realisable assets available 
to its creditors, ** so far as those trans- 
actions would In ordinary course have 
been carried out through the London 
establishment. The bill having been 
dishonoured on presentation, was 
retained by the London agency, which 
debited the Gorman office \ntb the 


amount, & filed a letter, which owing 
to war conditions could not bo sent, to 
the German office intimating the cir- 
cumstances. In an action on the bill 
brought in 1922 by the Public Trustee 
against the Scottish acceptor : — Held : 
as an action on the bill was not a 
transaction that would in ordmary 
course have been carried out through 
the London agency, the licences con- 
ferred no right to sue.— Public 
Trus'iee V. Davidson, [1926] S. C. 
451.-H5COT. 

215 il. Substitute this number for 
215 i. in original voltimo. 

215b i. Treaty of Peace d: conse- 
quent Orders — What property subject 
to charge under — “ Debts ** — Whal are.] 
— (1) Deposits of money with the 
National Trust Co. for Investment in 
securities, repayment of which was 
guaranteed on dates wliich fell during 
the war ; (2) not deposits in a savings 
bonk & moneys invested with a loan 
co. to be withdrawn on notice & from 
the bank on presentment of the bank 
book ; (3) not moneys deposited with 
a trust co. with instructions that all 
sums of capital & interest so received 
should be held by the co. to the credit 
of the owner until further advice. — 
Secretary of State of Canada v. 
NeItzke, Secrktaby of State of 
Canada v. Wiehmaveb (1921), 68 
D. L. R. 443 ; 62 S. 0. R. 262 ; varying, 
20 Exoh. C. E. 219.— CAN 
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national, So is therefore an ** enemy debt 
within Treaty of Versailles & Treaty of Peace 
Order, 1919. — Clearing Office Controller 
V, Edwards & Co. (Bread Street), Ltd., 
[1923] W. N. 246. 

215c. Trust estate — Accumulations of 

Interest.] — He Chamberlain’s Settlement, 
Chamberlain v, Chamberlain, No. 49c, 
ante. 

21 6d. .] — Re Hallenstein 

Halstbd V. Blank, No. 237 c , yosi. 

21 6e. Accumulations of annuities.] 

— ^By his will a testator, who died on Jan. 14, 
1916, directed his exors. to pay annuities to 
an Austrian & two Gorman nationals “ until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.” No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants* interests in the custodian : — 
Held : (1) as the Act of 1914 only suspended 
payments to the alien enemies & did not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ah initio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920 ; (3) the 

accumulations of the annuities until those 
respective dates became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be. — Re Levinstein, 
Levinstein v. Levinstein, [1921] 2 Ch. 
251 ; 91 L. J. Ch. 32 ; 126 L. T. 177 ; 66 
Sol. Jo. 767. 

Annotations : — As to (3) FoUd. Re Chamberlain's Settlmt., 
Chamberlain v. Chamborlaln, [1921] 2 Ch. 633; Re 
Biedermann, Best v. Wortheim, [1922] 1 Ch. 31. 

21 5f. ,] — A testator, whose 

domicU was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, Sc, as 
& when the annuities fell in, to apply the 
income & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
— Held: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being ” property, 
rights & interests ” in the United Kingdom. 
— Favorkb V. Steinkopfp, [1922] 1 Ch. 
174 ; 8vh nom. Re Steinkoppf, Favorke v. 
Steinkopfp, 91 L. J. Ch. 165 ; 126 L. T. 
597. 


216g. .] — Under the trusts 

of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants* con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order : — Held : both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, wore property 
rights or interests within Peace Trea ty Order, 

1919, s. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge. — Re Neuburgbr’s Settlement, 
Foreshbw V. Public Trustee, [1923] 1 Ch. 
608 ; 92 L. J. Ch. 442 ; 129 L. T. 735 ; 67 
Sol. Jo. 600. 

215h. Accumulations of annuities.] — 

By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £260 to an Austrian 
national ” until he shall die or voluntarily or 
involuntarily alienate or encumber . . . the 
same.” Testator died on Aug. 22, 1914, 
during the war. The annuity w’as therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect, 4, 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
{inter alia) payment of debts owing by 
Austrian to British nationals : — Held : (1) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 

1920, was not forfeited, but was payable to 
the administrator of Austrian property . — Rc 
Biedermann, Best v. Wertheim, [1922] 
1 Ch. 31 , 91 L. J. Ch. 105 ; 38 T. L. R. 37 ; 
66 Sol. Jo. 107 ; on appeal, [1922] 2 Ch, 771, 
C. A. 

Trust estate.] — See Nos. 215e- 

216g, ante. 

2151. Shares In English company.]— 

Fasbendbr V. A.-G., Kramer v. A.-G., No. 
49d, ante. 

215j. Property In England.] — ^A person 


2161 i. Bearer sJiores dr 

debentures in Tranmmai mining com- 
pany .] — Randfontbin Estates Qou> 
Mining Co., Ltd. v. Custodian of 
Enemy Property, [1923] App. D. 
676.-HS. AF. 


215j i. Property in Aus- 

tralia — Subject to restraint on aniicipa- 
tion. ] — The words “ all property, 
rights 8c interests ** appearing In ol. 4 
01 the annex to art. 297 ol the Treaty 
of Peaoe between the Allied Powers 

107 


& Germany arc wide enough to include 
an estate for life of a married woman, 
beingr a German national, still under 
coverture subject to a restraint on au- 
tioipation. — Cowper v. Franeknbbbg 
(19^), 21 S. R. N. S. W. 388.— AUS. 
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of dual nationality, who is a British subject 
by British law, having been bom in England, 
& also a German subject by German law, 
is a “ German national ” within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order. — 
Kramer v. A.-G., [1923] A. C. 628; 92 
L. J. Ch. 333 ; 129 L. T. 390 ; 39 T. L. B. 
462 ; 67 Sol. Jo. 652, H. L. ; affg. S. C. aub 
nom . Fasbender i;. A.-G., Kramer v. A.-G., 
[1922] 2 Ch. 850, C. A. 

AnnotcUion : — ^Re!d. lie Rush, Warre v. Rush, [1923] 1 Ch. 66. 

215k. Subject to restraint on 

anticipation.] — The charge imposed by Treaty 
of Peace Order, 1919, s. 1 (xvi), upon aU 
property, rights & interests in tliis country 
belonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
- restraint upon anticipation. — Public Trus- 
tee V. Wolf, [1923] A. C. 544 ; 92 L. J. Ch. 
520 ; 129 L. T. 738 ; 39 T. L. R. 653 ; 67 
Sol. Jo. 637, H. L. ; revsg, S. C. svb nom. Re 
Rush, Warre v. Rush, [1923] 1 Ch. 66, C. A. 
Annotations : — Refd. lie Noubiirgor’s Settlmt., Foroshew v. 

Public Trust/ce, [1923] 1 Ch. 508. Mentd. Morgan v, 

Morgan & Kirby, [1923] P. 1 ; Parr r. A. G., [1926] A. C. 

239. 

2151. Belonging to foreign bank in 

liquidation.] — Pltfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 
several 8taU^s among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Ai^t. 249 of that Treaty pro- 
vided that “ subject to any contrary stipula- 
tion ” in the Treaty, the British Govt, might 
retain & liquidate the property in this 
country of ‘‘ nationals of the former Austrian 
Empire ” which expression, as the ct. found, 
included the Austro-Hungarian Bank, &; 
charge it with the payment of claims by 
British nationaJs in respect of {inter alia) 
debts due to them by Austrian nationals. 
By the same iirticle Austria undertook to 
compensate her own nationals for the 
retention of tSc charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 
by Order in Council to liquidate the'propeity 
of Austrian nationals in this country & 
administer the above-mentioned charge. 
Pltfs. claimed that art. 206 was a “ contrary 
stipulation within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they & not defts. were entitled to administer 
that property ; — Held : there was no incon- 
sistency between the two articles, which 
dealt with different subject matters, the 
only effect of art. 249 upon the liquidation 

id. Rights of German 

nationals in itisUitor^s undisposed of 
propertg.) — Tlio rights of German na- 
tionals in testator’s property undisposed 
of by his will are subject to the 
charge created by Regulations of Jan. 


under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt, carried out its undertaking, & the 
action must be dismissed. — Luxabdo v. 
Public Trustee, [1924] 2 Oh. 147 ; 93 

L. J. Ch. 425 ; 131 L. T. 200 ; 40 T. L. R. 
646 ; 68 Sol. Jo. 737, C. A. 

215m. Policy money — Payable in 

England.] — Pltf. co. was incorporated by 
special Act of the Legislature of Now York, 
& had its central office & the bulk of its 
assets in New York. The co. had a branch 
in London, & in most of the capitals of 
Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this coimtry. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 
general manager for Europe were issued in 
London to German nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys wore ex- 
pressed to be payable in London, but all 
premiums were payable eitlier at the central 
office in New York or at the office where the 
insurance was payable & proofs of death 
were to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to Englisli 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had matured on or before 
.Tan. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
“ property, rights & interests within His 
Majesty’s Dominions ” belonging to German 
nation^s, & as such were subject to the charge 
created by Treaty of Peace Order, 1919, 
s. 1 (xvi) : — Held : (1) there was nothing in 
art. 299 of s. V. of the Peace Treaty, or in 
par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
I)ar. 4 of the annex to s. IV. ; (2) inasmuch 
as a corpn. might have a dual residence,, & 
there was evidence that pltfs. were resident 
both in New York & in London carrying on 
business in both places in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debts were recoverable in 
lx)ndon where they were expressed to be 
payable, &, that being so, they were situate 
within His Majesty’s Dominions & became 
subject to the charge. — New York LiiTS 
Insurance Co. v. Public Trustee, [1924] 
2 Ch. 101 ; 93 L. T. Ch. 449 ; 131 L. T. 438 ; 
40 T. L. R. 430 ; 68 Sol. Jo. 477, C. A. 

Annoi alums : — As /o (2) Refd. Swedish Central Ry. w. Tiiomp- 
Bon, [1924] 2 K. B. 255; Republica de Guatemala v, 
Nunez, [1927] 1 K. B. CG9. 

215n. Share of enemy partner in firm.] — 

So far as English law is concerned one 
partner in a firm who purchases the shfire 
of an enemy partner therein during hostilities 

AUSTR1.LIA, [1927] S. R. Q. 279. — AUS. 

sf . Rights acQuired under vesting 

orders made under Trading with Enemy 
Acts not affected ,] — Skcrktarv ok 
State op Canada v. Greenshields, 
Ltd., [1926] Exch C. E. 29.— CAN. 


28, 1920, par. 20 (1). — Re Mitchneu, 
[1922] St. R. Qd. 39.— AUS. 

80 . Administration of 

trusts in Germany.] — Re Mitchner, 
Union Trustee Co. op Australia, 
Ltd. V, A.-G. fob Commonwealth of 
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acquires no fresh right & has no fresh remedy 
^ a result of such purchase. Such enemy’s 
interest in the concern still falls within the 
catego^ of “ property, rights, & interests ” 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art. 297, & by Treaty of 
Pe^e Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property. — 
Fried v. German Property Administrator. 
[1925] Ch. 757 ; 95 L. J. Ch. 4; 134 L. T. 
376; 69 Sol. Jo. 707. 


2160 . Joint decisions of Clearing Offices— 

Effect.] — In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.* agent alongside the 
vessel at Iquique, & payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
procured delivery to their sub-purchasers 
by giving an indemnity to the ships, & 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the Gorman sellers duly notified their claim 
for the price of the nitrate & for interest to 
the Geiraan clearing office, which in turn 
passed it on to the British clearing office. 
Defts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, & they disputed the 
claim for interest. As the Treaty only 
contemplated the admission of debts, & 
defts. were prepared to pay the amount 
claimed as the price of the goods, the British 
clearing office admitted the debt, & the 
principal money w^ cleared in 1923. At a 
later period the claim for interest was again 
put forward. Ttiis claim defts. still disputed, 
but the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 6 per cent. 
per annum calculated from dates specified. 
The notice then continued as follows : “In 
default of a notice of appeal imder r. 22 of 
the Buies of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ... at the rate of 6 per cent, 
from (the date named) to the date of crediting 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.” No appeal was 
brought, &, after the expiry of the time for 
appe^ing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the groimd that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 


cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced : — Held : under Treaty of Peace, 
art. 296, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
— Clearing Office Controller v. Weir & 
Co. (1926), 95 L. J. K. B. 88 ; 133 L. T. 701 ; 

41 T. L. R. 603 ; 69 Sol. Jo. 809 ; 22 Lloyd, 
L. R. 280, C. A. ; affd, (1926), 135 L. T. 705 ; 

42 T. L. R. 697, H. L. 

21 5p. Action against administrator — Whether 

Attorney-General necessary party.] — The 
A.-G. is^not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added. — 
Gboebel V. Hungarian Property Adminis- 
trator (1925), 70 Sol. Jo. 345. 

219. Citations : — For “ Re Hegelberg ” read 
“ Re Hagelberg.” 

219a. .] — The controller of the 

London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers ; (2) non-enemy holders of cheques 

I drawn before or after the outbreak of war 
by non-enemy customers ; (3) pre-war 

acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
persons domiciled for payment at the London 
branch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without 
the direction of the judge . — Re Dresdner 
Bank (London Agency) (1920), 64 Sol. Jo. 
426. 

219b. Effect of Treaty of Peace.] — 

(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
mined is the date of the winding-up order. — 
Re Deutsche Bank (London Agency), 
[1921] 2 Ch. 30 ; 90 L. J. Ch. 406 ; 126 L. T. 
20 ; 37 T. L. R. 659 : 65 Sol. Jo. 492 ; subse- 
quent proceedings^ [1921] 2 Ch. 291. 

219c. Who are creditors.] — On the 

outbreak of war three enemy banks in the 
City were closed, but were afterwards re- 
opened imder licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under wliich 
they were entitled to a year’s notice, & the 
contracts being subject to Geiman law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal : — Held : the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, & the applies- 
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tions failed. — Re Anglo-Austrian Bank, 
Re DREsr>NBR Bank, Re Direction der 
Discunto Gesellschapt, [1920] 1 Ch. 69 ; 
89 L. J. Oh. 80 ; 121 L. T. 640 ; 35 T. L. B. 
73G. 

Annotation: — CoDsd. Ro Viilcaan Coal Co., HarriHon v 
Harbottle. [1922] 2 Ch. 60. 

220. Add. Annotations : — Consd. Meyer v. !Paber 
(No. 2), [1923] 2 Ch. 421 Refd. Re Vulcaan 
Coal Co., Harrison v. Harbottle, [1922] 2 Ch. 
60. 

221. Add. Annotations : — Held. Re Dieckmann 
(1917), 117 L. T. 713; Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

221a. Liability of third party to put 

business in funds to meet bills.] — In June, 
1914, defts. by their Paris branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount 
payable was discharged by the Bank of 
England. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank: — Held: (1) the trans- 
action was part of the “ business of the 
London branch of the Dresdner Bank ; 
defts.* liability to put the Dresdner Bank 
in funds to meet the biUs was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current accoimt of the 
head office with the amount paid on the bills, 
& defts. were liable to repay pltfs. the money 
paid by them to the Ba^ of England in 
respect of the bills with simple interest at 
6 per cent, on each instalment from the date 
of payment ; (2) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 
branch of that bank but an action in the 
name of the Dresdner Bank, & the ad^tion 
of the words “ London Agency,** being merely 
descriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person. — Dresdner 
Bank v. Russo-Asiatic Bank, [1923] 1 Ch. 
209 ; 92 L. J. Ch. 204 ; 128 L. T. 633 ; 67 
Sol. Jo. 277. 

Awnotation : — OeneraUy. Mentd. Russian Oommorcial & 
Industrial Bank v. Comptolr D’Esoompto de Mulliouse, 
[1923] 2 K. B. 630. 

222. Add. Annotation : — Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 


228. Add. Annotaiiona : — ^Rofd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60 ; 
Meyer v. Faber (No. 2), [1923] 2 Oh. 421. 

223a. Action In name of business — 

Addition of words London Agency.'^ — 
Dresdner Bank v. Russo-Asiatic Bank, 
No. 221a, ante. 

223b. After Treaty of Peace.] — 

The Treaty of Peace with Germany, art. 296, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 
are qualified by art. 297, & the latter article 
&; its annex cannot be construed as limited 
to a confirmation of what has been done 
under “ exceptional war measures ’* prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. : — Held : 
the action was properly brought ; & a motion 
by deft, to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed. — ^Meyer & Co. v. Faber, 
[1921] 2 Ch. 226; 91 L. J. Ch. 233 ; 125 
L. T. 631. 

223c. General position of controller.] — 

Re Vulcaan Coal Co., Harrison v. Hab- 
BOTTLE, No. 223f, post. 

223d. .] — At the outbreak of war 

in 1914, a British subject, resident in England, 
& three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 106) & 1918 
the name of the 
British partner for the balance 
Deft, contended that he had himself claims 
against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets : — Held : under the Acts, the con- 
troller had not the powers of a trustee in 
bkpcy., his outside powers being those of a 
liquidator in a voluntary winding up, & he 
could not therefore override the ordinary 
law of partnership which entitled deft, to 
the taking of accounts between himself & the 
other partners. — ^Meyer & Co. v. Faber 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

223 i. Amending Act of 1916, s. 1 — 
Business ordered to be wound up — Sale 
of stock — Rights of consignors of stock 
suppli^ on sale or return .] — The 
bujainess of an alien enemy bookseller 
was ordered to be wound up, upon 
application by the controller imder the 
above sect . : — Held : he was entitled 
to sell the whole stock, but If there were 
Identifiable consignments of unsold 


stock on sale or return from persons 
with whom he could oommunioate, 
he must return or store them at con- 
signor’s expense . — Re Thomson, Ex-p. 
M’Lintook, [1918] 1 S. L. T. 137.— 
SCOT. 

■J. Trading with Enemy Acts, 1914- 
1916 — Business ordered to be wound 
up — Power of controller to apply.] 
--Had: B. 9h of the 1914-16 Acts 
authorised the Minister for Trade & 
Customs to confer upon a controller 


powers under which the right of that 
controller to apply to the High Ct. 
was not to bo measured by the 
standard laid down with regeird to 
similar applications by a liquidator. — 
Brokbn Hill v. Warnooe (1922), 30 
0. L. R. 362.— AUS. 

sk. Enemy Trading Act, X of 1916 
— Business ordered to be wound up 
— Powers of coniroUcr.] — ^Wolf v. 
Dadyba (1919), 1. L. R. 44 Bom. 631.— 
IND. 
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(No. 2), [1923] 2 Ch. 421 ; 93 L. J. Oh. 17 ; 
129 L. T. 490 ; 39 T, L. R. 660 ; svb nom, 
Meyer & Oo. v, Faber, Meyer & Co. v. 
Elder, 67 Sol. Jo. 570, C. A. 

223e. Dismissal of manager by controller 

— Claim by manager for salary & damages for 
wrongful dismissal.] — Be Anglo- Austrian 
Bank, Be Dresdner Bank, Be Direction 
DER Disconto Geseu^schaft, No. 219c, 
ante* 

223f. Claim by manager to retain 

money as against controller.] — A controller 
appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
until June 30, 1918, at a salary of not loss 
than £1,000 per annum. On Aug. 14, 191G, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 
controller, to satisfy bis claim for damages 
for breach by the co. of the agreement : — 
Held : the claim was against the co., & not 
against the business, & H. was not entitled 
to retain the moneys as against the con- 
troller. — Be Vulcaan Coal Co., Hariuson 
V. Harbottle, [1922] 2 Ch. 60 ; 91 L. J. Ch. 
491 ; 127 L. T. 274 ; 66 Sol. Jo. 428. 

Annotation : — Dbtd. Moyer v. Faber (No. 2), 11923] 2 Ch. 421. 

223g. Sale of business by controller — 


Damages for breach of contract.] — At the 

outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were hold by, & the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1915, 
M. Co. agreed to sell, & P. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the controller 
sold the business : — Held : although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract. — Be British Incandes- 
cent Mantle Works, Ltd. (1923), 129 
L. T. 126 ; SO T. L. R. 244 ; 67 Sol. Jo. 517. 

224. Add* Aimoiatione : — Refd. Be Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60 ; 
Meyer v. Faber (No. 2), [1923J 2 Ch. 421. 

226. Add* Cito/ion;— [1917] H. B. R. 243. 

235a. To wind up partnership — 

Parties.] — At the outbreak of war three 
German subjects were carrying on business 
in London in co-partnership with P., their 
English partner. Under the partnership 
articles P. was the managing partner in 
London, & on the dissolution by the declara- 
tion of war he carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 


PART HI. SECT. 2, SUB-SECT. 2.-- 
B. (b). 

230 ii. Proof of enemy's 

interest in •property.] — ^A British sub- 
ject applied to the ct. to make a 
vesting: order venting: in the ouatodian 
for Scotland a slilp & £20,000, the 
freight earned by the nhip while under 
requisition of the Adnilty. He averred 
that the enemy Arm, & the two partners 
thereof, were “ the owners or at least 
part-owners of the ** ship : — 7/eld ; 
appet. had failed to aver a suffleiont 
interest of the enemy firm & Its 
partners in the ship to make s. 4 (1) 
of the above Act applicable. — Burrell 
V. Maashaven S.S. Co., Ltd. (1919), 
60 Sc. L. R. 434.-~SCOT. 


280 iii. Inatalmertts of 

vwrctuise price of ship^Paid to Iruilder 
by enemy — Ship req^iisitioncd by Ad- 
miralty.] — Scottish shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the declaration of 
war between Great Britain & Austria 
the vessel was nearinff completion, & 
the purchasers had paid instalments of 
the price amounting to £79,732. On 
Feb. 17, 1915, the Admlty, requisitioned 
the ship as she then stood at the price 
of £86,000, but it was not until July 30. 
1917, that the Admlty. paid the 
builders that sum. & they refused to 
pay any Interest from the date of 
requisition. On Doc. 1, 1917, the 
Board of Trade pronounced an order 
vesting: the sum of £79,732, with 
interest from the date of receipt of the 
instalments. In the custodian for 
Scotland under the above Act 
Held : the custodian was entlUed to 
decree for £79,732 with interest from 
the date of the interlocutor of the 
First Division.— Penney v. Clyde, 


[1920] S. O. (H. L.) 68.— SCOT. 

si. War Measures Act, 1914 (c. 2) 

< — What property can he vested — Trust 
funds — Agreement by beneficiaries as to 
disposition of fund.] — By the will of 
W,, a citizen of the United States, who 
died in 1916 resident there, the residue 
of his Instate was gdven to a trustee for 
the solo use & benefit of the wife & 
daughter, share & share alike. His 
daughter was married to a German 
national, & was residing in Germany 
at the time of her father’s death. 
W.’s widow was a citizen of the 
United States. Early in 1917, an 
affroomeut was made by the .trustee & 
the vrife & daughter, pursuant to 
clause 11 of tho will, by which, in 
effect, it was agreed that the whole of 
the assets in Ontario should bo allo- 
cated to the widow. In May, 1919, an 
application was made to the ot., 
by the Secretary of State for Canada, 
for an order vesting in the custodian 
appointed under Consolidated Orders 
respecting Trading with the Enemy, 
1916, one-half of the assets situated 
in Ontario of the estate of W., op the 
ground that the said half belonged to 
or was held or managed for or on 
behalf of W.'s daughter, who was an 
enemy. The motion was made under 
Consolidated Order 28, which was 
passed pursuant to the above Act ; — 
Held : ft was appropriate & expedient 
to make the order asked for. — Re 
Walker (1919), 46 O. L. R. 86 ; 16 
O. W. N. 328.— CAN. 

234 1. For “ 284 i ” read “ 286 i.” 

sm. Trading with Kncmy Acts, 
1914-1916— Poipcrs <£• duties of cus- 
todian — Payment of mortgage debt — 
Form of order — Costs.] — ^where, under 

111 


8. 9d (2) of the 1914-10 Acts tho Public 
Trustee is authorised to pay out of the 
property paid to him iu respect of an 
enemy subject a mtge. debt & interest 
due by him, the order should provide 
that tho mtgee. should exccut .0 a proper 
discharge of tho mtge. & deliver ui) 
upon oath to tho Public? Trustee all 
titles & other documents relating to the 
land mortgaged. Tho costs of a motion 
for an order under sect. 9 d (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property in 
the hands of the Public Trustee. 
Form of order stated. — Re Schurr 
(1920), 27 C. L. R. 442.— AUS. 

sn. Recm'^ery of enemy debt — 

Effect of Treaty of Peace <£* subseguent 
Orders.] — Before the war, F., a German 
firm, sent to W. Co. in Canada goods 
on oonsirament for sale on commission. 
During the war W. Co. sold the goods &, 
shortly afterwards, sold Its assets to 
C. Co. which assumed W. Co.’s lia- 
bilities, including the liability to F. 
In June, 1920, 0. Co., having notice 
of competing claims by F. 6c its soqiKih- 
'trator in France, for tho amount of 
said liability, applied for & obtained 
from the master in chambers, iii th(‘ 
Supreme Ct. of Ontario, an order lor 
tho payment of tho amount into ct. 
In November, 1926, P., as attoriK‘y for 
F., & tho CJustodlan of Alien Knetny 
Property each applied for payment to 
himself of the money in ct. : —Held : 
the Custodian was entitJod to thf) 
money : it represented an enemy 
** debt ” owing by a debtor in Canada 6c 
recoverable by tho Custodian under tho 
regulations of I'reaty of Peace (Ger- 
many) Order, 1920, l*artl. — Custodian 
OF Alien Enemy Property v. Pas- 
SAVANT, [1928] 3 D. L. R. 6 ; [1028] 
S. C. R. 242.— CAN. 
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the partners since Dec. 81 » 1913. died in 
1020, & deft, was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three Gorman part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft, of all dealings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs. in the action : — 
Held : in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed. — 
Public Trustee v. Elder, [1920] Ch. 776 ; 
95 L. J. Ch. 619 ; 186 L. T. 689, C. A. 

236, Add. Annotation : — Refd. Re Ferdinand, Ex- 
Tsar of Bulgaria, [1921] 1 Ch. 107. 

236a. Effect of Treaty of Peace & 

consequent Orders.] — By Treaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 6 (2), on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now bo made only 
through the clearing office established under 
s. III. of Part X. of the Treaty. — Re Nier- 
HAUS, [1921] 1 Ch. 209 ; 91 L. J. Ch. 107 ; 
36 T. L. R. 426 ; 04 Sol. Jo. 420. 

Annotaiwn : — Refd. He National Bank ftlr Deutechlaud. Rc 
Anglo -Austrian Bank. [1921] 1 Ch. 284. 

236b. .] — At the outbreak of 

war a debt was due from a German bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
Ixindon agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 6 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian : — Held : even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would leave 
such debts to bo dealt with under the Order 
in Council to be made at the termination of 
the war \mder sect. 6 (1) of the Act. — Re 
National Bank piVR Deutschland, Re 
Anglo-Austrian Bank, [1921] 1 Ch. 284 : 
90 L. J. Ch. 16 ; 123 L. T. 647. 

237. Add. Annotation : — Folld. Dresdner Bank v. 
llusso-Asiatic Bank, [1923] 1 Ch. 209. 

237a. Release of funds in favour of 

British creditors — ^Mode of distribution.] — 


Funds were released by the custodian of 
enemy assets in this country from his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no Gorman creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions : — Held : the ct. 
would direct the funds to be distributed 
according to Bkpey. Act, 1914 (c. 69), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up. — Re Wiskemann, Ex p. 
Trustee (1923), 92 L. J. Ch. 349; [1923] 
B. & C. R. 28. 

237b. Right to dividends — On shares held by 

alien enemies.] — An English co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
co. in general meeting declaring interim & 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payable 
only out of assets in Germany, & as regards 
members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemies & to receive any 
dividends “ now due & to accrue due thereon ” 
vested in the custodian, & the shares were 
transferred into his name in due course : — 
Held : the resolutions, so far as they provided 
for payment only out of assets in Germany, 
were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order. — Aramayo Franokb Mines, Ltd. v. 
Public Trustee, [1922] 2 A. C. 406 ; 91 
L. J. Ch. 643 ; 127 L. T. 661 ; 38 T. L. R. 
766 ; 66 Sol. Jo. 611, H. L. ; affg. S. C. avh 
nom. Re Aramayo Francke Mines, Ltd., 
[1921] 1 Ch. 675, C. A. 

237c. Part of trust Income- Payable to 

enemy.] — (1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
parthership or membership of a co., & not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his Will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue ^ the proceeds of sale thereof 
were to go in equal shares to his children ; & 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation until she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the daughter, subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned. 
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Ono of the testator’s (laughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coming into 
forcje of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about i:4,000 : — Held : the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, the accumula- 
tions of income up to that date w^ere subject 
to the charge. — Tie IIaxlenstein, Halsted 
?’. Blank, [1922] 1 Ch. 355; 91 L. J. Ch. 
420 ; 127 L. T. 58 ; 38 T. L. B. 313 ; (56 
Sol. Jo. 299. 

237d, Liability of custodian for super tax.] — j 

Property belonging to an enemy which is 
paid to or vested in the custodian under tlie 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 
removed from the control & beneficial ov ner- 
ship of the enemy. During the interval the 
beneficial owncrsliip is in statutory suspense 
or abeyance, the custodian liaving mean- 
while limited powers of dealing with the 
property. 

When war broke out in 1914, M., an enemy 
within the Act, owned real estate in England 
& shares & securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities wore vested in the cus- 
todian. The Sijecial Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment : — Held : (1 ) 
M.’s beneficial ownership of the property 
having ceased on the making of the vesting 
ordtjrs, the profits & gains received by the 
(justodian were received by him in i*espect of 
M., but did not in his hands belong to M. ; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 <fe (5 Viet, 
c. 35, s. 41, &, therefore, he was not liable 
to be assessed to suiicr Lax ; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax wdiich, but 
for the war, he would have been liable to pay 
w^as paid, the custodian must, under the dis- 
cretion given to the ct, by sect. 5 (1) of the I 
Act of 1914, pay that sum to th<? Comrs. as j 
analogous to payment of a debt 
sect. 5 (2). — Re Mcnstek, [1920] 1 Ch. 268 ; 
89 L. J. Ch. 138 ; 86 T. L. K. 173 ; 64 Sol. 
Jo. 309. 

Annotation: — As to (1) Refd. lie Ferdinand, Ex -Tsar of 
Bulgraria, (1921] 1 Ch. 107. 


239a. Application to court — Rectification 

of register of shareholders.] — Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee ^ 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that aU the directors & secretary had 
resigned : — Held : the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares. — Re Manihot Rubber Planta- 
tions, Ltd. (1919), 63 Sol. Jo. 827. 

240. Add, Ci/a/ion;— [1918-19] B. A C. R. 171. 
Add, Annoiahons : — Refd. Meyer v, Ealx^r 
(No. 2), [1923] 2 Ch. 421. Mentd. Re 
Ecrdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107. 

241. Add. Annotafions : — Consd. Ctmiral India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Re Deuts(jho Bank 
(Jx)ndon Agency), [1921] 2 Oh. 291. Refd. 
Jebara v, Ottoman Bank, [1927] 2 K. B 254. 

250. Add. Annotations : — Mentd. Markwald v, 
A.-G., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262; The Tervaete (1922), 
128 L. T. 176. 

253. Add. Annotations : — Consd. Rodriguez v. 
Spever, [1919] A. C. 59. Mentd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. 

254. Add. Annotations : — Refd. Rodriguez r. 
Speyer, [1919] A. C. 69 ; Re Eerdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Mentd. Johnstone v. Pedlar, [1921] 2 A. C. 
262 ; lie Sutherland, Bechoff v. Bubna (1921 ), 
65 Sol. Jo. 513. 

256. Add. Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59 ; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

257. Add, Annotation : — As to (2) Refd. .Tohnstone 
V. Pedlai*, [1921] 2 A. C. 262. 

259. Add. Annotatioyis : — Folld. Krauss v. Krauss 
& Orbach (1919), 35 T. L. R. 637. Refd. 
Procurator in Egypt v. Deutsches Kohlen 
Depot Gescllschaft, [1919] A. C. 291. 

260. Add. Arinoiaiions : — Refd. Rc Eerdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Sutherland, Bechoff v, Bubna (1921), 05 
Sol. Jo. 513. Mentd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

261. Add. Annotation : — Refd. Jolinstoiio v. Pedlar, 
[1921] 2 A. C. 262. 

261a. Suit for dissolution of marriage.] 

— An alien enemy, who has been registered 
as such A is domiciled in England, has a right 


PART III. SECT. 2. SUB-SECT. 3.— A. 

250 vii. PlainiijJ compelled to 

sue to cstaiilxsh ‘caveat.l — ^An alien 
enemy, unless lie be within the realm 
by the llcenoo of the King, cannot sue 
in our cts. either by himfielt or by any 
person on las behalf until peace is 
restored. 

Where a municipality, having sold 
land for taxes, serves notice on the 
owner to take proceedings on a caveat. 
thereby compelling liim to proceed 
to establish it, the owner, if an alien 
enemy, slunild be ticaWd, to soino 
extent at least, as in the pooitlon of 
an alien enemy who is deft, to an 
action. Therctore the action bliould 
not l)c dismissed on the ground that 
pltf. is an alien eiieniy, for therefrom 
a iJihcliaive of un order continuing the 


caveat & a discharge of tl»e caveat 

would follow’. llEVKNLTOW-ClllMlNI L 

V. Stkeamstown Kukal Munici- 
PALITV, No. 511, [11U71 3 W. W. K. 
54(5 ; .37 D. L. R. 394 ; affd-. 11920] 
1 W. W. R. 578 ; 62 D. L. R. 2CG ; 
15 Alta. L. R. 204.— CAN. 

250 viii. .] — An alien enemy 

cannot enforce civil rights in a British 
ct. during the jieriod of hostilities. — 
SiBISI V. Heumansbeug Mibsion 
Society (1910), 37 N. L, R. 409.— 
S. AF. 

256 i. Yot “ Proclamation of August 
13, 1914” read “Proclamation of 
August 15, 1914.“ 

256 iv. .] — An alien 

resident in Ontario, altbougli bis 
country i.s at w’ur with ours, so long us 
he conducts himsell peaeeahly, & is 
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Within the above Proclamation, is 
entitled to bring & maintain an action 
in any ct. in Ontario. — K ribto r. 
JIOLLINOEU CONSOLIOATED GOLl> 

Minkk, Ltd. (1918), 41 O. L. R. 51 ; 
13 O. W. N. 200.— CAN. 

256 V. Christian Ar- 

menian.] —The cts. of the province of 
(Quebec arc open to a C-hn-^tian Ar- 
menian specially exempted under 
Order in Council of Nov. 20. 1914. — 
Sap r. 1 ’icaiid (1919), 20 Q. 1‘. R. 
179.— CAN. 

f i. Action muJer FainiLics Compensa' 
tion Act.] — An action bi ought under the 
above Act, bn* tlie henctlt ot the mother 
of dcccahtid, she being an alien enemy, 
cannot ho maintained. — CIikmidas v. 
BltlTlSII COLU.MIUA ELEOITITCJ RY. (*0., 

1 1 9 1 9 J 2 W . It 5 49.— CAN. 
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to bring a petition for the dissolution of his 
marriage. — Krauss (otherwise Dbs Salles 
D’Epinoix) v. Krauss (otherwise Des 
Salles D’Epinoix) & Orbaoh (1919), 35 
T. L. R. 037 ; 63 Sol. Jo. 760. 

272. Add, Annotation : — ^Mentd. Pried Krupp Akt. 
V. Orconera Iron Ore Oo. (1919), 120 L. T. 
886 . 

276. Add, Annotation : — Refd. Stoeck i;. Public 
Trustee, [1921] 2 Oh. 67. 

280. Add, Annotations : — Consd. Rodriguez v, 
Speyer, [1919] A. C. 69. Mentd. “ 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 Ch. 
107 ; Johnstone v. Pedlar, [1921] 2 A. C. 
262 ; Be Sutherland, Bechoff v, Bubna (1921 ), 
66 Sol. Jo. 513. 

Delete the cross-reference following this case. 

280a. Effect of peace — Treaties of Peace & con- 
sequent Orders — Right to sue after restoration j 
of peace — Cause of action arising during war.] 

— In an action for infringement defts. alleged 
{inter alia) that, at all material times, pltf. 
liad been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
f)£ Peace, art. 309, or, alternatively, under 
the common law, he could not sue ; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & pltf. could not maintain 
the action : — Meld : pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement, ho had been a “ hostile 
person ” within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1910, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309. — Wtlderman v. Berk (F. W.) & 
Co., [1925] Ch. 110 ; 94 L. J. Ch. 136 ; 132 
L. T. 534 ; 41 T. L. R. 50 ; 42 R. P. 0. 79. 

.] — See, also, original volume, Nos. 202, 

269, 270 

280b. Debt Incurred by neutral.] — 

Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft, for the 
amount : — Held : although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action. — Josef Inwald Act. v. 


P fe i ffer (1927), 43 T. L. R. 399, 0. A. ; 
(1928), 44 T. L. R. 362 ; 72 Sol. .To. 2Q6, H'.'L. 

288. Add, Annotation : — Retd. Rodriguez v, 
Speyer, [1919] A. 0. 69. 

291. Add. Annotation : — ^Refd. Rodriguez v. 
Speyer, [1919] A. C. 69. 

293. Add, Annotations : — Consd. Rodriguez v. 
Speyer, [1919] A. 0. 69. Mentd. Be Ferdi- 
nand, Ex-Tsar of Bulgaria, [1921] 1 Oh. 107 ; 
Johnstone v. Pedlar, [1921] 2 A. 0. 262 ; 
Be Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513. 

295. For “ but not to a counterclaim,” read “ but 
not a counterclaim.” 

Citation .-—For ” 34 R. P. C. 332 ” read “ 34 
R. P. C. 339.” 

297. Add, Annotations : — Refd. Rodriguez 

Speyer, [1919] A. C. 69. Mentd. Be 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107 ; Johnstone v. Pedlar, [1921] 2 A. 0. 
262 ; Be Sutherland, Bechoff v. Bubna 
(1921), 65 Sol. Jo. 613. 

299. Add, Annotations : — Refd. Richardson v. 
Ricliardson, [1927] P. 228. Mentd. Republica 
de Guatemala v, Nunez, [1927] 1 K. B. 069. 

300. Add, Annotations : — Refd. Richardson v, 
Richardson, [1927] P. 228. Mentd. Republica 
de Guatemala v, Nunez, [1927] 1 K. B. 669. 

302. Add, Annotations : — ^Mentd. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. C. 262 ; Be 
Sutherland, Bechoff v, Bubna (1921), 65 
Sol. .To. 513. 

303. Add, Annotations : — Consd. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Refd. Aksionairnoye. Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456. Mentd. 
Stevenson v. Akt. fur Cartonnagen Industrie, 
[1918] A. C. 239. 

304. Add. Annotations : — Consd. Rodriguez v, 
Speyer, [1919] A. C. 59. Refd. Ertel Bieber 
V. Rio Tinto Co., etc., [1918] A. O. 260 ; Be 
Badische Co,, Bayer Co., etc., [1921 ] 2 Ch. 331. 

306. Add. Citations ;--[1919] A. C. 59 ; 88 L. J. 

K. B. 147, H. L. 

Add, Annotation : — Mentd. Valentino v, Hyde, 
[1919] 2 Ch. 129. 

310. Add. Annotation : — As to (1) Apprvd. Rodri- 
guez V, Speyer, [1919] A. C. 59. 

313. Add, Annotation : — Refd. Rodriguez v, 

Speyer, [1919] A. C. 59. 

315. Add. Annotation: — Mentd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 


274 iii. War Measures 

Act.] — Pkrlman V. PiOHE (1918), Q. R. 
64 S. C. 170; 41 D. L. 11. 147 ; 24 
R. de J. 438.--<IAN. 

276 ii. .] — man of 

Au8tro-n 11 n Parian nationality came to 
Canada after the outbreak of the war, 
& registered as an alien enemy. In 
violation of the law, he left Canada 
ivithout an excat, & on his return was 
proseouted & fined. In Dec. 1917, 
he was arrested under tlie immigration 
oflacer’s warrant. His appiioation for 
a writ of habeas corpus was refused 
on the following grounds . (1) ho was 
an alien enemy, & could not, without 
the King's protection, sue in His 
Majesty's ot. ; (2) he was not witliln 
the proclamation conferring pro- 
tection upon alien enemies ; (.S) had 
he been within the protection of the 
proclamation, he lost his right by 


violation of the terras upon which 

f )rotectlon was granted ; (4) the ct. 
lad no right to deal with the applica- 
tion without the consent of the Minister 
of Justice . — Re Gottbsman (1918), 
29 Can. Crim. Cas. 439 ; 41 O. L. K, 
647 ; 13 O. W. N. 344.— CAN. 


PART III. SECT. 2, SUB-SECT. 8.— C. 

292 li. .] — ^An alien enemy, who 

is sued by a British subject in a 
British ct. is entitled to be hoard in 
defence. — Union Bank v. Lohmann, 
11919] V. L. R. 418.— AUS. 

292 iil. .1 — ^An alien enemy who 

is sued has a right to defend the action 
& to appeal against any decision, final 
or interlocutory, that may be given 
against him. 

Where a municipality served notice 
on the owner of land, sold for taxes, 
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to take proceedings on a caveat, thereby 
compelling him to proceed to establish 
it ; — Held : the owner, being an alien 
enemy, should be treated as being in 
the position of an adlen enemy defend- 
ing an action, Sc the action should not 
be dismissed. — Rkvkntlow-CbiminiIi 
V, Strkamstown Rural Municipalftt, 
[1920] 1 W. W. R. 577 ; 62 D. L. R. 
266 : 15 Alta. L. R. 204 ; aifg,, [19171 
3 W. W. R. 546 ; 37 D. L. R. 394.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 3.— D. 

8041. Proceedings by partnership — 
Enemy partners ,] — If one of the 
partners in a firm Is an alien enemy, 
neither he nor his partner, who does 
not boar an enemy oharaoter, can 
recover money owing to the Ann. — 
Haji Ah Jon v, Abdul Jalil Khan 
(1920), I. L. R. 1 Lah. 276.— IND. 
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316. Add, Annotations : — As to (1) Refd. Rodri- 
guez V, Speyer, [1919] A. C. 69. As to (2) 
Consd. Rodriguez v, Speyer, [1919] A. C. 69. 

818. Add, Annotation : — Refd. Central India Min- 
ing Co. V, Soc. Coloniale Anversoise, [1920] 
1 K, B. 763. 


320. Add, Armotaiion : — Refd. Rodriguez v, 
Speyer, [1919] A. 0. 69. 

822. Add, Annotation : — As to {!) Refd. Rodriguez 
V, Speyer, [1919] A. 0. 59. 

329. Add, Annotation : — Refd. Rodriguez v, 

Speyer, [1919] A. C. 59. 


Part IV. — Trading and Communicating with the Enemy. 


332. Add, Annotations : — Refd. Jebara v. Ottoman 
Bank. [1927] 2 K. B. 254. Mentd. JRe Badische 
Co., Bayer Co., etc., [1921 ] 2 Ch. 331 ; Sargant 
V, Paterson (1923), 129 L. T. 471 ; Akt. Reidar 
V. Arcos (1926), 42 T. L. R. 737. 

337. Add, Annotation : — Mentd. The Prins der 
Nederlanden, [1921] 1 A. C. 754. 

346. Add, Annotation : — Mentd. The Regina 
dTtaUa, [1926] P. 123. 

347. Add, Annoiatioyi : — Consd. Casdagli v, Cas- 
dagli, [1919] A. C. 145. 

361. After the words “ was void ** at the end of 
the paragraph in original volume add 
** ; (2 ) in the circumstances the indorsement to 
pltf . conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.** 

Add, Annotation : — Mentd. lie Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

357. Add, Annotation : — Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

369. Add, Annotations : — Refd. Rodriguez v, 
Speyer, [1919] A. C. 69. Mentd. Royal Ex- 
change Assce. V, Hope, 11928] Ch. 179. 

360. Add, Annotations : — Mentd. Central India 
Mining Co. v, Soc. Coloniale Anversoise, 
[1920] 1 K, B. 753 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

863. Add. Annotation : — Refd. Rodriguez v, 

Speyer, [1919] A. C. 59. 

370. Add. Annotation : — Refd. Casdagli v. Casdagli, 
[1919] A. C. 145. 

371. Add, Annotations : — Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331 ; Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. Mentd. 
Sargant v, Paterson (1923), 129 L. T. 471 ; 
Akt. Reidar v. Arcos (1926), 42 T. L. R. 
737. 

374. Add, Citcdion : — 13 Asp. M. L. C. 484. 

376. Add, Annotaiion : — As to (1) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

379. Add. Annotation : — Refd. Jebara v, Ottoman 
Bank, [1927] 2 K. B. 254. 


383. Add, Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

386. Add, Annotation : — Gmerally^ Mentd. Re 
Sutherland, Bechoff v, Bubna (1921), 65 
Sol. Jo. 513. 

391. Add, Annotation : — Mentd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

392. Add, Citation : — 1 Br. & Col Pr. Cas. 605. 
Add, Annotation : — Mentd. Casdagli v. Cas- 
dagli, [1910] A. C. 145. 

392a. “ Proc. A,*' par. 7 — Goods sent to enemy 
agent for sale.] — Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1916 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on theii* behalf. The 
diamonds were returned to England by the 
postal authorities & were seized in the J*ostal 
Censor’s otfice in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy : — Be Id : the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.* agent was for the purpose of “ Proc. 
A,** an “ enemy *’ & the transaction Wfis a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation. — S alti bt Fils 
V, Procuratok-Geneual, [1919] A. C. 908 ; 
88 L. J. P. 209 ; 121 L. T. 459 ; 35 T. L. R. 
679 ; 14 Asp. M. L. C. 460, P. C. 

395. Add. Annotation : — Refd. Jebara v, Ottoman 
Bank, [1927] 2 K. B. 254. 

396. Add, Annotation : — Generally, Mentd. Rodri- 
guez V, Speyer, [1919] A. C. 59. 

397. Add. Annotation : — Mentd. Re Vulcaan Coal 
Co., Harrison v. Harbottle (1922), 91 L. J. Ch. 
401. 

402. Add. Annotations : — As to {1) Refd. Lebeaupin 
V. Crispin, [1020] 2 K. B. 714. As to (2) Refd. 
Re Badische Co., Bayer Co., etc., [1921 ) 2 
Ch. 331. As to (3) Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


PART IV. SECT. 2. 

365 i. For ** Van Ztl t>. Prknaar 
road •* Van Zul v, Pienaar.” 

PART IV. SECT. S, SUB-SECT. 1. 

890 i. ” Act B.,” «. 6 — Assignment of 
chose in action to BrUxsh firm — In 
voymerd of debt.l — ^An Austrian firm 
was indebted to a London firm at the 
commencement of the war. On 
Sept. 26, 1914, the Austrian firm wrote 
a letter purporting to be an assign- 
ment to the Loudon firm of a debt due 
to them by B. The letter contained 
an enoloBure signed by tbe Austrian 
firm addressed to B. amounting to a 
notice of assignment of the debt. In 
the following December the London 
firm forwaToed It to B . : — Held : as 
the transaction of Sept. 26 amounted 
to a valid equitable assignment of a 


chose in action for valuable con- 
sideration, it was not illegal as contra- 
vening the above sect. — Grundy v. 
Broadbent, [1918] 1 I. R. 433. — IR. 

sn. Proclamation of December 12, 
1914 — Taking delivery of goods from 
enemy shivs in neutral ports.] — Pltfs. 
were a British bank oarryiug on 
business in London & Bombay. 
Defts. were a firm of merchants, 
British subjects, carrying on business 
in Bombay. On June 24, 1914, Jl,, a 
German subject, drew a bill of ex- 
change upon defts in favour of pltfs. 
The bill purported to be drawn upon 
dofts. against fifty bales of goods per 
a German steamer. The bill was 
accepted by defts. on July 20, 1914, 
payable at the office of pltfs. in Bom- 
bay. The steamer reached Bombay 
just before the outbreak of war, & in 

Jl.'i 


order to evade capture left Bombay 
& took shelter in a neutral port. The 
bill was presented for payment on tiio 
due date with the shipping doeumerit<8 
attached but was dishonoured bv non- 

S ayment. 1*1 tfs. filed a hint on 
ept. 30, 1916, to recover the amount 
due on tbe bill : — Held : jiltlb. were 
entitled to succeed, as by the above 
Proclamation the con&iguech wore 
permitted to take delivery of goods 
from onomy ships in neutral ports. — 
Motishaw & Co. V . Mkrcanj'jle Bane 
or India (1916), I. L. K. 41 Born. 666. 
— IND. 

PART IV. SECT. 4. 

402 iv. Repayment of 

instalments .] — In Apr., 1914, the A. 
CO. contracted to construct maclilnery 
for the B. co, by Dec. 31, 1914. Pro- 
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402a. .] — ^Pltf. was a British subject 

carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war between Great Britain & Turkey deft, 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Beyrout, 
wliich had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered to the customers by deft, bank 
against payment in piastres. At the con- 
clusion of the war deft, bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. Pltf. claimed to be paid the sterling 
amoimt of the bills, or, in the alternative, 
damages for their conversion : — Held : (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
tte handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it ‘was not every contract that was 
abrogated by the war ; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject & the enemy, & as the con- 
tract had been partially earned out, the bills 
had been indorsed, & the bank had been i 
handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no intercomsc 
between a British subject & the enemy was 
necessary ; & the bank was entitled to do 
what it did, & there could be no question of 
conversion, & having constituted themselves 
debtors in sterling, in sterhng they must pay. 
— Ottoman Bank v. Jebara, [1928] A. O. 
260 ; 97 L. J. K. B. 602 ; 139 L. T. 194 ; 
44 T. li. 11. 525 ; 72 Sol. Jo. 516 ; 33 Com. 


Gas. 260, H. L. ; revag, S. C. s\ib nom, Jebaba 
V, Ottoman Bank, [1927] 2 K. B. 264, 0. A. 

403. Add. Annotation : — Retd. Larrinaga v. Soc. 
Franco-Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 465. 

405a. .] — For many years there 

existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
England, & in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fuUy 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & B. Co. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, the German concern bound 
itself to sell to B. Co. &; to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the German concern, & B. Co. boimd itself 


Ifrcss paymeats were Diadc by tlio B. 
tJO., but none of the moeliincry waH 
over delivered. After the oomineiice- 
mont of the war, an order wao, on 
Nov. 1 11) J 4, made under Trading with 

the Enemy Act, 11) 14, h. 8, appointing C. 
controller of the B. co., & on June IJ, 
11)18, under Trading with the Enemy 
Act, 11)1 1-1 9 IG, 8. 9u, requiring tho 

B. CO. to bo wound up, & appointing 

C. controller. The contract wad never 
completed : — Held : tho contract be- 
came null & void as from tlio coni- 
moncenient of the war, & neither the 
B. co. nor C. was entitled to recover 
from tlie A. co. any portion of the sum 
paid as progress payments . — lie Con- 
tinuntal (lOlU), 27 C. L. B. 194.— 
AUS. 

402 v. .] — A contract 

between a British firm & an Austrian 
firm, for tho purchase by the latter of 
goods to be manufactured, provided 
for ap extension of time for delivery 
if delay should occur owing to canses 
beyond tlio control of the sellers. The 
price was iiayablo by instalments, of 
which £4,620 was paid to account of 
the whole when war broke out & it 
bocamo illegal to implement tho 
contract. None of the goods had at 
that time been delivered, a’horeafter 
tho goods weit) completed & sold in 
(Iroat Britain at an enhanced price. 
Third parties having obtained a docreo 
against the purchasers of tho goods 
arrested money in the hands of tho 
sellers of tho goods: — Held: (1) tho 
contract was dissolved by the outbreak 
of war ; (2) the sum paid to account 
of tho price of tho goods belonged to 
the buyers & was validly arrested in 


tho hands of tho sellers. — Davis & 
PiiiamosE, Ltd, v. Cltdtc Ship- 
building & Engineering Co., Ltd. 
(1918), 56 Sc. L. R. 24.— SCOT. 

402 vi. .] — In May, 

1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
bo by instalments. Tho first instal- 
ment had been paid, but no part of 
tlio engines had been built when war 
broke out & further performance of 
the contract bocamo legally impossible. 
After the war on action brought for 
repetition of the instalment paid : — 
Held : as the instalment had been 
paid as part of the price of tho engines, 
& as the engines had not been delivered 
Giving to a cause for which neither of 
the parties was responsible, defenders 
wore bound to make restitution of 
tho instalment. — Cantibre v. Clyde, 
1 1923 J S. C. (H. L.) 105 ; 60 Sc. L. H. 
635.— SCOT. 

402 vii. Enemy Contracts 

Annulment Act, 1915.] — A contract 
was made In 1911 for the sale by tho 
C. CO. to the B. CO. of tho whole of the 
output of tho C. CO. In Sopt. 1914, 
an agreement was entered into between 
the parties by which the terms of pay- 
ment wore varied : — Held : the agree- 
ment Of Sept. 1914, was not rendered 
null & void by b. 3 (6) of the above 
Act, nor by Trading with the Enemy 
Act, 1914. — Broken Hill v. Warnock 
(1922), 30 C. L. R, 362.— AUS. 

402viii. .] — On Feb. 2, 

1914, deft, firm agreed to sell to pltfs. 
' bars under a c.i.f. contract free 
I Ilooglily. The goods were shipped on 
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July 2, 1914, per a German steamer, 
which was subsequently captured 
with her cargo & condemned by the 
Prize Ct. : — Held : tlie contract under 
which the goods would be delivered 
in the Hooglily became impossible by 
tho outbreak of war within Indian 
Contract Act, s. 56, & was void. — 
Madhoram Hurdko Das v. Sett 
(1917), I. L. R. 45 Calc. 28.— IND. 


406 i. Effect of suspensory 

clause.] — By a contract made after tho 
outbreak of war with Germany to 
supply German dyes, deft, was not to 
be liable in case of non -arrival of the 
steamers at certain ports on account 
of the state of war. The ship & the 
dyes therein were seized & con- 
demned by a Prize Ct. : — Held : (1) the 
contract was unenforceable; (2) tho 
Royal Proclamation of Sept. 8, 1914, 
put an end to the contract. — Abdul 
Razack V. Kuandi Row (1918), 
I. L. R. 41 Mad. 225.— IND. 

sp. Deibtor of alien enemy — Payment 
of interest in respect of transaction 
entered tnio before outbreak of war — 
Hiulit to repayment.] — Where a person 
indebted to an alien enemy had paid 
interest in respect of a transaction 
entered into before the outbreak 
of hostilities & sought a refund of the 
amount paid for tho period between 
the outbreak of hostilities & the date 
of a licence to trade obtained by the 
enemy firm : — Held : he was not 
entitled to such refund, as there was no 
suspension of interest in respect of 
sucli transactions during that period. — 
Valli, Mahomed Abu v. Berthoij> 
Rkif (1919), i. L. B. 44 Bom. 1.— IND. 



Vol. n.— Aliens. Cases 405a— 408. 


to buy from the German concern &; from 
no other manufacturer such dyestutfs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
(concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal ; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
by books, catalogues samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
tliey were buying the produce of the German 
concern as before. The new regime was in 
effect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Go. caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Co. <to as seller in the 
contract between B. Co. &> its customer. 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
control of B. Co., its business, affairs & acts, 
were in the hands of the Gorman concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt, on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuff s remained 
undelivered & were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds : (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 

sq. Erection of machinery — Replace^ 
merU of defective parts .] — In Mar. 1913, 
reaps, oontracted to supply & erect 
certain machinery tor appit. In Mar. 

1914, the machinery was erected, & in 
June, 1914, it broke down. By an 
agreement made in Jan. 1915, reaps, 
agreed to replace the defective parts. 


because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy ; (6) that 
owing to the suspension clause no right to 
damages had yet arisen ; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract was 
prevented by Govt, action or embargo, & 
because the basis of the conti’act was that 
the importation of the goods to be supplied 
should continue to be possible & bv reason of 
war it was rendered impossible. On a{)plica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. : — Held : (1) at the date 
of the outbreak of war B. Co. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a CO. which co insianii assumed enemy 
character ; (2 ) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
&; if “ war in the clause included war 
between England & Germany the clause was 
void as against public policy, the claim 
must be rejected ; (3) assuming that B. Co. 
had not assumed enemy chara.cter at tlu^ 
outbreak of war, the claim must fail on the 
following grounds : that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse witli the 
enemy & became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditio ns 
would continue & that the basis having 
ceased to exist by outbreak of war betvvejcn 
England <fe Germany, the commercial object 
of the contract had been frustrat(Ml, & the 
contract was dissolved at the outbreak of 
war ; (4) the suspension clause was not 

intended by the parties to apply to war 
between England & Germany ; (5) the 

doctrine of frustration applied to contracts 
for the sale of unascertained goods. — Re 
Badischr Co.. Ltd., Re Bayer Co., Ltd., 
Re GitiESHEiM Elektuon, Ltd., Re Kadle 
&; Co., Ltd., Re Berijn Aniline Co., Ltd., 
Re Meisteu Lucius &; Bruning, Ltd., 
[1921] 2 Ch. 331 ; 91 L. J, Ch. 133; 126 
L. T. 460. 

406 . Add, C nations: — affd, sub nom. Fried 
Kuupp Art. v. Orconeua Iron Ore Co., 
Ltd. (1919), 88 L. J. Ch. 304 ; 120 L. T. 
386 ; 35 T. L. R. 234, H. L. 

Add, Annotation : — Mentd. Re Rush, Warre 
V. Rush, [1923] 1 Ch. 56. 

408 . Add. Annotations : — As to (1) Folld. Fried 
Krupp Akt. V. Orconera Iron Ore Co. (1919). 
88 L. J. Oh. 304. Refd. Central India Mining 
Co. V. Soc. Colonial Anversoise, [1920] 1 K. B. 
753 ; Re Badischo Co., Bayer Co., etc., 
[1921] 2 Oh. 331 ; Larrinaga v. Soc. Franco- 
Americaine des Phosphates do Medulla 

Held : the aj?reemorit of Jan. 1915, 
subject to the exception in Enemy 
Contracts Annulment Act, 1915, s. 3 (5L 
the agreement of Mur. 1913, were null 
& void. — Sydnry Municipal Council 
V. Australian Metal Co., Ltd. (1920), 
37 G. L. R. 550.— AUS. 


& did so In Apr, 1915. Shortly after- 
wards the machinery again broke down. 
In July, 1915, reaps, wore declared to 
bo a 00 . ** managed or controlled, 
directly or indirectly, by or under the 
influence of, or carried on wholly or 
mainly for the benefit or on behalf of, 
persons of enemy nationality : — 



Cases 408— 520a. English and Empire Digest Supplement, 


(1922), 1’. L. R. 739; Jebara v. Ottoman 

Bank, [1927] 2 K. B. 254. As to (2) Refd. Re 
Badische Co., Bayer Co., etc., [1921] 2 Oh. 
331. As to (3) Refd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2 K. B. 623. 

409. Add. Annotation : — Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Oh. 331. 

409a. Effect of Treaties of Peace & 

consequent Orders.] — Rowe Brothers & 
Co., Ltd. V. Lindgbns (1920), 36 T. L. R. 247. 

411. Add. Annotation: — As to (1) Refd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. .To. 513. 

412. Add. Annotation : — Refd. Re Badische Co., 
Bayer Co., etc., [1921 ] 2 Oh. 331. 

412a, Insurance policy — Effect of Treaties of Peace 
& consequent Orders.] — Excess Insurance 
Co., Ltd. v, Mathews (1925), 31 Com. Cas. 43. 

413. Add. Annotation : — As to (2) Refd. Matthey 
r. Curling, [1922] 2 A. C. 180. 

414. Add. Annotation : — Mentd. Fried Krupp Akt. 

V. Orconera Iron Ore Co. (1919), 120 L. T. 
386. 

416. Add. Annotations : — Refd. Naylor, Benzon v. 
Krainische Industrie Gesellschaft, [1918] 1 
K. B. 331 ; Fried Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304 ; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 Ch. i 
107 ; Re Rush, Warre u. Rush, [1923] 1 Ch. 1 
56. 

418. Add, Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. 0. 59. Mentd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. 

419a. Property otherwise subject to con- 

fiscation.] — The Dekrgarden (1747), cited 
in 1 Ch. Rob. at p. 202 ; The St. Philip 
(1747), cited in 8 Term Rep. at p. 556 ; The 
Euzabetih (1749), cited in 1 Ch. Rob. at 
p. 202 ; The Lady Jane (1749), cited in 
1 Ch. Rob. at p. 202 ; The Ringende 
Jacob (1750), cited in 1 Ch. Rob. at p. 202 ; 
The Juffrouw Louisa Margaretha (1781), 
cited in 1 Ch. Rob. at p. 203 ; The Compte 
DE .WOHRONZOFF (1781), cited in 1 Ch. Bob. 


at p. 205 ; The Expedite van Rotbbdam 
(1782), cited in 1 Oh. Rob. at p. 206 ; The 
Bella Guidita (1785), cited in 1 Oh. Rob. 
at p. 207 ; The Eenigheid (1705), cited in 
1 Ch. Rob. at p. 210 ; The Fortuna (1795), 
cited in 1 Ch. Rob. at p. 212 ; The Frbedbn 
(1795), cited in 1 Ch. Rob. at p. 213 ; The 
William (1795), cited in 1 Ch. Rob. at p. 214. 

.] — See, also, Nos. 369-371, ante, 

424. Add, Annotations : — Refd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262. Mentd. Central 
India Mining Co. v. Soc. Coloniale Anversoisc, 
[1020] 1 K. B. 763. 

425. Add. Annotation : — Refd. Johnstone v. 

Pedlar, [1921] 2 A. 0. 262. 

429. Add, Annotation: — As to (1) & (2) Refd. 
OaadagU v. Oasdagli, [1919] A. 0. 145. 

440a. .] — La Flora (1806), 6 Ch. Rob. 1 ; 

1 Eng. Pr. Cas. 515 ; 165 E. R. 828. 

446. Add. Annotation: — As to (1) Refd. The 
Rannveig, [1922] 1 A. 0. 97. 

449. Add. Annotations : — Mentd. Produce Brokers 
Co. V. Weis (1918), 87 L. J. K. B. 472 ; Finlay 
V. N. V. Kwik Hoo Tong Handel Maatschappij 
(1928), 98 L. J. K. B. 251. 

451. Add. Annotation : — Generally, Mentd. Royal 
Exchange Assce. v. Hope, [1928] Oh. 179. 

452. Add. Annotation : — Mentd. Williams v, Baltic 
Insce. Assocn. of London, [1924] 2 K. B. 
282. 

460. Add. Annotations : — Refd. CasdagU v. Cas- 
dagli, [1019] A. C. 145. Mentd. Rodriguez 
V. Speyer, [1910] A. C. 59. 

4Q3a. .] — Whore a licence is granted for 

a voyage to a hostile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — Groning v. Crockett (1811), 3 
Camp. 83 ; 170 E. R. 1313, N. P. 


Part V.—Acquisition 

513. Add. Annotations : — Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 348; Johnstone v. 
Pedlar, [1921] 2 A. C. 262 ; The Tervaete 
(1922), 128 L. T. 176. 

620. Add. Citation : — 26 Cox, 0. C. 211, D, C. 

Add. Annotation : — Consd. Markwald v. A.-G., 
[1920] 1 Ch. 348. 


of British Nationality. 

520a. .] — A natural-bom (jlerman sub- 

ject left Germany in 1878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1903, a 
certificate of naturalisation by which he 
became entitled to all political & other rights, 


PART IV. SECT. 6, SUB-SECT. 1. 

420 i. NeccHsUy for licence — How 
(riven — Approval of contract by officer 
entrusted to grant licence.] — Rad: the 
fact that a ooutract had been approved 
by the officer who wan de facto entrusted 
by the Crown with tlio oxeroiBe of the 
prerogative to grant lioences to trade 
with the enemy was an answer to 
prosecutions for trading with the 
enemy. — D onohob v, SonBOBDBB 
;;»16). 22 C. L. R. S62.— AUS. 

PART V. SECT. 3. 

518 ii. Child of mother 

naturalised Iry mibseguent marriage .] — 
Sect. 10 (6) of the above Act does not 


apply to an infant whose mother by 
her subsequent marriage to a naturaJ- 
ised Brltisn subject has herself become 
a British subject but has not, while 
a widow, obtained a certificate of 
naturalisation in the United Kingdom. 
— jEuaBR f7. Peabob (1920), 27 

C. L. R. 526.--AUS. 

■t. Commonwealth Naturalisation 
Acts. 1903-1917, 8. 10— EjOTccf— Step- 
ehild of man naturalised under Nature 
alisation Act, 1870 (c. 14).l — The above 
sect, does not apply to a ohlld whose 
mother has married a man. who was 
naturalised under Naturalisation Act, 
1870 (c. 14). — Jebgeb V. Pbaboe 

(1920), 27 C. L. R. 626.— AUS. 


sa. Naturalisation Act, R. 8. C., 
1906 (c. 77) — Status of naturalised 
persons.] — An alien naturalised in 
Canada under the above Aot acquires 
the status of a British subject. — Re 
SOLVANG, [1918] 3 W. W. R. 876 ; 
43 D. L. R. 649.— CAN. 


Vi, Naturalisation Acts — Fitness of 
applicant^Previous conviction.] — The 
fact that appot. had several years 
before underrone a sentence of 
imprisonment in default of paying a 
fine for supplying intoxioating liquor 
to an Indian is not a bar to his Claim 
for naturalisation under the above 
Acts. — Re Bbbsnik (1920). 68 X>. L. R. 
233 ; 34 CajL Grim. Cas. 167,— CAN. 
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iwers, & privileges to which a naturai-born 
British subject is entitled in the Common- 
wealth. He subsequently became a resident 
in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to a regii^ration officer the particulars re- 
quired by Aliens Eestriction (Consolidated) 
Order, 1916, &; his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pltf. against the A.-O. for a declaration 
that he was no alien in England, but a liege 
subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all parts of His Majesty’s Kingdom & 
Dominions : — Held : neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certfficate in Australia, made pltf. a British 


Part VI. — Loss of 

526. Add* Annotatio7is : — ^Mentd. Markwald v. 
A,-C., [1920] 1 Ch. 348 ; Johnstone v* Pedlar, 
[1921] 2 A. C. 262 ; The Tervaete (1922), 
128 L. T. 176. 

532. Add, Annotation : — As to (2) Consd. Re Boss, 
Boss V, Waterfield (1929), 46 T. L. 11, 01. 

533. Add. Annotaiiona : — Consd. Fasbender v, 
A.-G., [1922] 1 Ch. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 623 ; Fas- 
bender V. A.-G., Kramer v. A.-G., [1922] 2 
Ch. 850. 


subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pltf. was at least to this extent to be regarded 
as an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him m the United Kingdom a oe]%idcat6 
of naturalisation. — ^Markwald v, A.-G., 
[1920] 1 Ch. 348 ; 89 L. J. Ch. 225 ; 122 
L. T. 603 ; 36 T. L. R. 197 ; 64 Sol. Jo. 239, 
C. A. 

Annotation : — Mentd. Russian Commercial Sc Industrial 

Bank v. British Bank for Foreism Trade, [1921] 2 A. C. 

438. 


British Nationality. 

536. Add, Citation : — 26 Cox, C. C. 177, D. C. 

537. Add, Citations 16 L. G. R. 764 ; 26 Cox, 
C. C. 244, D. C. 

538. Add, Annotations : — Consd. Fasbender v, 
A.-G., [1922] 1 Ch. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 533 ; Fas- 
bender V, A.-G., Kramer v, A.-G., [1922] 2 
Ch. 850 ; Kramer v, A.-G., [1923] A. C. 528. 

538a. British woman marrying alien — In time 

of war.] — F asbender v, A.-G., Kramer v- 
A.-G., No. 49d, ante. 


Part VIII. — Immigration and Expulsion of Aliens. 

SdiO. Add. Annotation : — ^Refd. Johnstone v Pedlar. I 641. Add, Annotation : — Refd. Johnstone v. Pedlar, 


[1921] 2 A, C. 262. 

PART VI. 

8b. Revocation — Whether reasons need 
he stated.] — A revocation of a cer- 
tificate of naturalisation need not state 
the reasons of the Governor-General. — 
Meyer v. Potnton (1920), 27 C. L. R. 
436.— AUS. 

sc. Effect of Treaty of Ream 

with Oermany.] — ^Art. 278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cor- 
tifleate of naturalisation of a natural- 
born German subject. — ^Meybr v. 
POYNTON (1920), 27 C. L. R. 436.— 
AUS. 

sd. Declaration of intejUion to be- 
come citizen of foreign State,] — By 
going to the United States & there 
making a declaration of intention to 
become a citizen of that country, a 
person of Gorman birth naturalised 
in Canada does not cease to be a 
British citizen. — ^Newman (or Neu- 
man) V. Bradshaw, [1917] 1 W, W. R. 
1223; 23 B. C. R. 492.— CAN. 

5841. British Nationality db Statvs 
of Aliens Ad, 1914 (c. 17)— DseZom- 
tion of alienage — Effect on liat)UUy 
under Military Service Acts.] — A 
natnral-born British subject who is 
also an Americaji subject, Sc has been 
duly called up under Military Service 
Act, 1916, ss. 3, 11. is not relieved 
from his obligation to serve by a 
declaration of alienage under British 
Nationality Sc Status of Allens Act, 
1914 (0. 17).— Re Horne, [1919 

N. Z. L. R. 190.— N.Z. 


1 [1921] 2 A. 

PART VIII. 

540 ix. Son of domiciled China- 

man .] — The domicil gained by a China- 
man in Canada was hold not avaiJ- 
able for the benefit of his son, twelve 
years of ago, who bad lived his life- 
time in China, so as to give the son 
Canadian domicil . — He Wong Suey 
Mono, [1921] 3 W. W. R. 122.— CAN. 

540 X. Son of naturalised Rus- 

sian .] — A Russian, an insane person, 
was held for deportation under Im- 
migration Act (0)nsoUdatlon), s. 3. 
His release was applied for on the 
ground that his father had been 
resident in Canada for a number of 
years & had been naturalised there. 
Sc that the domicil of the fatlier 
applied to the son : — Held : the son 
had no domicil in Canada & was 
expressly prohibited from landing 
under the Immigration Act. — He 
Lipstein, [1923] 2D. L. R. 1055 ; 56 
N. S. R. (G. Sc R.) 292.— CAN. 

0 (p. 193) i. .] — ^A deporta- 

tion order made by an immigration 
(jflftoer, when there is no Board of 
Inquiry in the vicinity of the port of 
entry, must show on the face of it 
that there was no such Board there. — 
R. V. Bannstead, Ex p. Hianson, 
Ex p, Moller (1920), 55 D. L. R. 
287.— CAN. 

sf. Immigration Ad, 1901-1920 — 
Prohibited immigrant — Onus of proof — 
Evidence of prosecution incomplete .] — 
Where, on a prosecution under sect. 5 
(2) of the above Act, the prosecution 


C. 262. 


proves some only of the relevant facts 
Sc does not complete them so as to 
enable the tribunal to come to a oon- 
olusion one way or the other, the aver- 
ment that deft, is an immigrant Sc has 
entered the Commonwealth within 
three years before faiUng to pass the 
dictation test is, under sect. 5 (3), to 
be deemed to be proved in the absence 
of proof to the contrary by the per- 
sonal evidence of deft. — Gabriel v. 
Ah Mook (1924), 34 G. L. R. 691 ; 31 
Argus h. R 84.— AUS. 

sj. Person bom in Aus- 

tralia returning from abroad.] — Where 
a person born In Australia has left the 
Commonwealth, the question whether, 
when he attempts to re-ontor the 
Commonwealth, no is an immigrant 
witldn the above Act depends on 
whether ho is as a fact ooinlog back 
to Australia as to his homo. — Donohoe 
V. Wong Sad (1925). 36 C. h. R. 404.— 
AUS. 

e (p. 194) i. ** Landing ” — 

What is.]— “ Banding ” la the original 
act of landing & not the return of a 
certificated Chinese “resident of Canada 
from a short visit to an adjacent city 
in the United States. — R. v. Fong 
Soon, [1919] 1 W. W. R. 486; 46 
D. L. R. 78 ; 31 Can. Grim. Cas. 78.— 
CAN. 

Whether repugnant to 
Immigration Act, 1910 (c. 27).]— The 
powers Sc mode of procedure of the 
Board of Inquiry as to deportation 
under the latter Act are repugnant to 
the former Act, & do not apply. — 
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543a. .] — In making a recom- 

mendation for cxpiilBion part of a sentence 
regard must bo had to the period of the 
alien’s residence in this country. — U. v. 


Shafpner (1920), 14 Cr. App. Bep, 131, 

C. 0. A. 


543b. .] — R. V . Gilbert 

(1921), 16 Cr. App. Rep. 34, C. O. A. 


He iMMiaiiATiox Act, R. v. Jen Jang 
How, [10191 3 W. W. R. 271; 47 
I). L. H. 538.— CAN. 

•m. .] — Sect. 18 of the 

former Act is not •repugnant to b. 3 
of the latter Act. — He Jung Yin, [1921] 

3 W. W. R. 194.— CAN. 

sn. Chinese Immigration 1923 

(c. 38) — DeportatUm ord^r — Appeal 
from — Person not Canadi-an citizen nr 
having no Canadian domiHL] — Held: 
the ct. had no juiindiction to interfere. 
— He Yejs Foo, 11926] 2 D. L. R. 1131 ; 
44 Can. Crirn. Cas. 17 ; 5G O. L. R. 
069.— CAN. 

sp. S.P. He Young Sue Hino (1926), 
37 B. C. R. 227 ; [1926] 2 W. W. R. 
374.— CAN. 

-.1 — Certiorari in 
general lies with respect to an order for 
deportation made under sect. 20 of the 
above Act ; sect. 38 is no bar to its 
application to such orders when made 
\rtthoiit or in excess of jurisdiction or 
in violation of the essentials of justice. 
—He Low Hong Hino, [1920] 3 

D. L. R. 092 ; [1926] 2 W. W. R. 597 ; 
40 Can. Crirn. Cas. 65 ; 37 B. C. R. 
295.— CAN. 

sr. Allen allowed to land pending 

inquiry — Otnission to obtain deposit as 
security.] — Held : not equivalent to 
an assent to the alien being landed. — 
R. a. Lee Chow Yino, [1927) 1 

W. W. R. 527 ; 47 Can. Crlni. Cas. 
203 ; 38 B. C. It. 241.— CAN. 

■t. Certificate obtained by fraud — 

Conclusive.] — When the Controller of 
Chinese Immigration has concluded 
after inquiry that a Chinaman is 
entitled to enter Canada & has per- 
mitted him to land 8c given him the 
oertifloato provided for in sect. 17 of 
above Act, the Controller has ex- 
hausted his Jurisdiction & oven though 
it is afterwards discovered that a 
fraud has boon committed on him, 
the Chinaman’s right to bo in Canada 
can be contested only before a judge 
03 provided In sect. 17 of above Act. — 
R. V. Chin Sack, [1928] 1 1). L. R. 779 ; 
[1928] 1 W. W. R. 618; 49 Can. 
Crirn. Cos. 43 ; 39 B. C. R. 223.— CAN. 

8V. Habeas corpus — RifiM of 

person claiming Canadian birth .] — 
Chinese Immigration Act, 1923, o. 38, 
8. 38, enacts infercntially that any- 
one olaiming Canadian birth has a 
right to apply for relief by way of 
haifcas corpus from tho Comptroller’s 
decision. — Re Chinese Immigration 
Aur & Lee Chow Ying (1928), 49 
Can. Crirn. Cas. 168 ; 39 B. C. R. 322.— 
CAN. 

8w. Chinese Immigration Act, 1927 
(c. 95) — Decision as to validity of 
certificate — No appeal.] — Ex p. Chin 
Shack (B. C.) (1928), 50 Can. Crirn. 
Cas. 137.— CAN. 

q (p. 195) i. Del eni ion for return 

to country not specified in order — After 
admiltance refused by country specified 
in order.] — An order had been inttdc' 
under the above Act for deportation 
of a native of India to tJio Uuitctl 
suites. On tho refusal of tho United 
States immigration ofllcials to allow 
him to enter he was held for cloportn- 
tion to India : — Held : ho was illegally 
detained & was entitled to Ids discharge. 
— Re Santa Singh, [1924 J 3 D. L. R. 
1088 ; 3 W. W. R. 104 ; 34 B. C. R. 
190.— CAN. 

q (p. 195) ii. Attempting to land 

forbidden person.] — R. v. Palangio 
(1912), 22 O. W. R. 640 : 3 O. W. N. 
1440 ; 4 D. L. R. 611.— CAN. 

8Z. Whether repugnant to 

Chinese Immigration Act, H. S. C., 
1906 (c. 95). 1 — Re laiMiGRATiON Act, 
R. V. Jen Jang How, [1919] 3 W. W. R. 
271.— CAN. 


sa. Proceedings under — Not 

criminal proceedings.] — R. v. Alama- 
ZOFF. [1919] 3 W. W. R. 281 ; 47 
IJ. L. R. 533.— CAN. 

sb. .] — Re Immi- 

gration Act & Wong Shbe (1922), 
66 D. L. R. 485 ; 37 Can. Crirn. Cas. 
371 ; [1922] 2 W. W. R. 156.— CAN. 

sc. .] — Re Pong 

Fook Wing, Re Immigration Act, 
[1923] 4 D. L. U. 1034 ; 3 W. W. R. 
819.— CAN. 

t(p. 195)i. Personnot 

Canadian citizen or having Canadian 
domicil.] — Tho ot. cannot interfere 
with what is done is by the Immigra- 
tion ofheers looking to tho deportation 
of aliens who have not acquired 
Canadian domicil. — Re Gottesman 
(1918), 29 Can. Grim. Cas. 439 ; 41 
U. L. R. 547 ; 13 O. W. N. 344.— CAN. 

t (p. 195) ii. .]— 

Motion for release from custody of one 
held for deportation under an order of 
a Board of Inquiry, was dismissed for 
want of jurisdiction in the ct. under 
8. 23 of the above Act. Ajmet. had 
not shown that ho was a (Janadian 
citizen or had Canadian domicil. — 
It. V. SoiioppEUiEi, [1919] 3 W. W. R. 
322.— CAN. 

The ct. has no power lo interfere with 
an order of deportation made by the 
Board of Inquiry unless tho person 
ordered to bo deported bo a Canadian 
citizen or have Canadian domicil. — 
Re Immigration Act & Wong Shee 
(1922), 60 D. L. R.485 ; 37 Can. Grim. 
Cas. 371: [1922] 2 W. W. It. 156; 
revsg. 59 D. L. R. 626 ; 36 Can. Crirn. 
Cas. 405 ; 30 B. C. R. 70.— CAN. 

t (p.l95)lv. .]—lIahcae 

corpus will lie in respect of a deporta- 
tion order made by an immigration 
odlccr whoso jurisdkstlon so to act iu tho 
stead of a Board of Inqidry is not shown 
on tho face of the order, although an 
appeal by appet. to tho Minister of 
tlio Interior under s. 19 of the above 
Act has been uiisucccshful. — R. v. 
liANNSI’EAD, Ex p. lIlANSON, Ex p. 
Moij.er (1920), 65 1). L. R. 287.— 
CAN. 

t (p. 195) v. .]— If it 

be proved that the Board of Inquiry 
has not acted judicially, but merely 
on instructions from Ottawa, in 
ordering the deportation ot a China- 
man, tho ct. would bo bound to grant 
an application for a writ of habeas 
corpus. — Re JUNO Yin, 11921] 3 

W. W. R. 194.— CAN. 

t(p. 195) vi. .] — An ap- 

peal lies in habeas corpus proceedings 
where a person is detained under tb® 
above Act. — Re Immigration Act Ac 
Wong Shkk (1922), 66 D. L. R. 485 • 
37 Can. Crirn. Cas. 371 ; [1922] 2 

W. W. R. 156.— CAN. 

t (p. 1 95 ) vii. . ] — An ap- 

peal lies to the Ct. of Appeal from an 
order made in habeas corpus proceedings 
iTiloablng a person detained under the 
above Act. — Re Pong Fook Wing, Re 
Immigration Act, [1923) 4 D. L. R. 
1034 ; 3 W. W. R. 819.— CAN. 

V (p. 195) i. Chinese 

immigrard.] — Under s. 23 of the above 
Act tho ot. Is prevented from Interfering 
with the decision of a Board of Inquiry 
conc/crning tho admission of a China- 
man to Canada. — Re Wong Sit Kit, 
[19211 3 W. W. R. 116.— CAN. 

v(n. 195) il. .]— 

The decihion of a Board of Inquiry as 
to tho admission of a Chinaman is not 
subject to review by tho ct. — Re 
Wong Suey Mong, [1921] 3 W. W. R. 
122.— CAN. 

8d. Immigralion Amendment Act, 


1919 (c. 25) — Not retrospective .] — 

Re Immigration Aur & Santa Singh, 
[1920] 2 W. W. R. 999.— CAN. 

88. Appointment of immigra" 

tinn officer — Sufficiency.] — The signa- 
ture of the Actmg Deputy Mimster 
of Immigration & Colonisation is 
siifflcient. — Re Pappas, [1921] I 
W. W. R. 949.— CAN. 

8f. Deportation order — Form 

of order.] — Whore an order only stated 
“ P. O. 23 ” as the reason for deporta- 
tion : — Held : such an order was 
defective. — R. v. Lantalum, Ex p. 
Offman (1921), 62 1). L. R. 223 ; 35 
Can. Grim. Cas. 295 ; 48 N. B. R. 448. 
—CAN. 

Bg. Amendment of 

order.] — An order of deportation, 
insuillcicnb in form us not showing 
jurisdiction, may bo amended by the 
immigration officer. — Jfe Pappas, [1921] 

1 W. W R. 949.— CAN. 

sh. Immigration Law (R. S. C., 
1927, c. 93) — Right to annul expulsion 
order.] — Tho tribunals have not power 
or jurisdiction to annul an expulsion 
order made against an Immigrant on 
tho strength of tho immigration law 
even if they think tho officials charged 
with administering tho said law have 
not applied their orders correctly. — 
Ykushemsky V. Moquin (1928), Q. R. 
45 K. B. 166.— CAN. 

sj. Opium At Narcotic Drugs Acts 

— Proceedings under — Not criminal yire- 
ccedings.] — Re Loo Len (No. 1), [19241 
1 D. L. R. 969 ; 1 W. W. R. 733 ; 41 
Can. Crlm. Cas. 386 ; 33 B. C. R. 

448.— CAN. 

sk. Conviction under — No 

order against deportation — Power to 
make sabs&pierU order.] — There Is no 
power to make an order except at the 
time of conviction . — He Joe Fong 
(1923), 53 O. L. 11. 493 ; 24 O. W. N. 
39.— CAN. 

order against deportation made sub- 
sequently lb invalid. — it c. Lee Park, 
11921] 4 D. L. R. 883 ; 3 W. W. R. 
490.— CAN. 

sn. Necessity for 

ord(’,r .] — Since under Opium & Narcotic 
Drug Act, 1923, s. 25, deportation 
follows automatically in the case of the 
conviction of an alien under .sect. 4 id), 
it is not necessary for a formal order 
for deportation to bo made in such a 
case. — R. (?. Woo Fong Toy (B.G.), 
[1926] 3 W. W. R. 703.— CAN. 

j so. Validity of warrant .] — 

’ The omission of tho figures “ 1923 ” 
from the citation of the Act does not 
invalidate the warrant.* — R. i*. Gan, 
[1925] 3 W. W. R. 783.— CAN. 

sp. Subsequent dctcnlwn 

for deportation — Validity. ] — Accused 
was convicted under s. 5a (2) of tho 
1911 Act & lined wltli imprisonment 
in default of payment. The tine was 
not paid, & on the termination of 
tlie imprisonment prisoner was held 
for deportation under s. 105 : — Held : 
the purpose of s. 105 was to superadd 
tho penalty of deportation as a con- 
sequence of a conviction for the com- 
mission of any of tho statutory offences 
created by s. 6a. — R. v. How, [1923] 
4 D. L. R. 1007 ; 56 N. S. R. (G. Sc R.) 
372.— CAN. 

sq. Application 

for release.] — Where an alien has been 
convicted under s. 5a (2) of the 1911 
Act & upon termination of the im- 
prisonment imposed is detained for 
deportation imder s. 105, he is not 
entitled to release on habeas corpus on 
tho ground of having Canadian domicil 
within Immigration Act, s. 43. — 
R. V. Chang Song, [1924] 1 D. L. R. 
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544. Add, Annotaiio'iis -As io (2) Folld. K. v, 
Shallner (1920), 14 Cr. App. Kop. 131 ; K. v. 
Rogoff (1924), 18 Cr. App. Rep. 1. 

544a. Family domiciled in 

England.] — R. v. Rogoff (1924), 18 Cr. 
App. Rep. 1, C. C. A. 


547. Add, Annoialion : — Folld. R. v. Gilbert 
(1921), 16 Cr. App. Rep. 31. 

548a. Unnecessary aggravation 

of sentence Involved.) — R. v. Iuvino (1920), 
15 Cr. App. Rep. 01, C. C. A. 

551. Add, Annotalions : — Refd. Brightman v. Tale 


llCl ; 1 W. W. n. 778 : 42 Can. 

Crim. Cas. 8 ; 33 B. C. R. 17G.— CAN. 

ar. .) — A 

warrant of deportation regrular on Its 
face having issued after prisoner had 
served his sentence on conviction under 
the 1911 Act, the ot., on an application 
in habeas corpus proceedings, can only 
inquire into the truth of the statements 
made in the warrant, & cannot inter- 
fere by reason on the unlawful imposi- 
tion of hard labour by the sentence & 
conviction. — R. v. Ciiow Tono (1924), 
34 B, C. R. 12.— CAN. 

St. .] — WJiero 

a prisoner has been convicted of an 
infraction of the 1923 Act & is lield for 
dci)Ortatlon, th(i mere fact that the 
warrant committing him for deporta- 
tion, although stating Inm to bo an 
alien, does not show or recite that a 
Board of Inquiry was held as provided 
by Immigration Act, is not a ground 
lor granting a writ of habeas corpus , — 
R. V . Gee Dew (No. 3), [1 924] 3 D. L. R. 
]8(i ; 2 W. W. R. 793 ; 42 Gan. Grim. 
Gas. 213 ; 33 B. G. 11. .'ilS.— CAN. 

sv. ,]—Tl€ld: 

habeas corpus proceedings were jiro- 
ceedings “ arising out of a criminal 
charge,” & within the excejitlon to the 
jurisdiction of tbo Supreme Cb. of 
Canada under Supreme Ct. Act, J L. S. C., 
1900, B. 36. — JUNGO Lee v. II., 11927] 
1 D. L. R. 721 ; 40 Can. Grim. Cas. 329 ; 
L1926] S. C. R.652— CAN. 

8W. Appeal.] — 

Accused was convicted under s 5a (2) 
of the 1911 Act, & oondomned to pay a 
fine. & in default of payment to 
imprisonment. Upon termination of 
the imprisonment Jio was kept in 
custody for deportation under s. lOh. 
A writ of habeas eorpus was granted & 
accused ordered to bo discharged from 
custody. On appeal the order was 
sustained . — Re Maii Shin Shong, 
He Sing Yim Hong, [1923] 4 D. L. R. 
844 ; 39 Can. Crim. Cas. 401 ; 32 

B. C. R. 170 ; [1923] 1 W. W. R. 
13G5.— <3AN. 

Where an alien on the termination 
of his imprisonment, imposed on con- 
viction under the 1911 Act, is detained 
ponding deportation & ho applies for 
habeas corpus, but is refused roicaso, 
an appeal from such refusal lies to the 
Ct. of Appeal . — Re Loo Lkn (No. 1), 
[19241 1 D. L. R. 909 ; 1 W. W. R. 733 ; 
41 Can. Crim. Cas. 386 ; 33 B. C. R. 418. 
—CAN. 

By. Validity of war- 

rant of deportaiion .] — The omission of 
the flares ” 1923 ” from the oit^ition 
of the Act does not invalidate the war- 
rant. — R V. JUNOO Lee (1926), 46 
Can. Crim. Cas. 92 ; 37 B. C. R. 318 ; 
[19261 2 W. W. R. 734.— CAN. 

Bz. Chinese Exclusion Act, 1904 
(c. 37) (Cape) — Deportation after con- 
viction — Effect of exemption certificate.] 
— Applts., being Chinamen & holders 
of exemption certifleatoa under the 
above Act, having eacli been convicted 
at least twice for ollences against 
the gambling laws, but none of them 
having served two terms of Imprison- 
ment : — Held : not to be exempted 
under s. 2 (e) of tbo Act from s. 34, 
& liable under the terms of the latter 
sect, to bo deported. — An Yet v. 
Union Government, [1921] App. D. 
97.— S. AF. 

sa. Act 22 of 19U — Prohifnted 
immigrant — Asiatic — Holding qualiji- 
cations for residence .] — The entry of 


applt., an Asiatic, into Natal was not 
discovorod until Apr. 1916. when ho 
was arrested as a prohibited immi- 
grant under a. 4 (1) (a) of the above 
Act : — Held : ho had obtained no title 
to reside in the Union until ho had 
sucoosafully presented himself as an 
Immigrant no matter how well quali- 
fied ho might be to obtain a title io 
reside m the Union. — Desai v. Immi- 
grants* Appeal Board (1916), 37 
N. L. R. 277.— S. AF. 


sb. Indian returning 

after temporary residence in India — 
Domicil cerlificale not acquired before 
departure in India.] — Applt., a resident 
in Natal from 1897, in 1911 wont to 
India with tlio object of seeking a 
wife there from among his own rela- 
tions. Prior to leaving for India he 
applied to the authorities for a cer- 
tillcato of domicil, but that certificate 
was illegally n'fuaed. Applt . *b visit 
to India was extended to a period of 
four years, & he returned io Natal in 
Apr. 1915 : — Held : applt. ’s fislt to 
India was for a special or temporary 
purpose ; the home in Natal continued 
to be his place of permanent abode, & 
he was domiciled in Natal within s. 30 
of the above Act. — Kajes v, Immi- 
Gu\NTS’ Aw’EAL Board (1916), 37 
N. L. R. 42.— S. AF. 


sc. Domicil cer- 

tificate acquired before departure to 
India.] — Immigrant, an IniUan, first 
came to Natal in 1893, where ho con- 
tinued to reside. In 1899 ho oh tamed 
u certificate of domicil. In 1902 
Immigrant wont back to India. 
Recently ho returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Act : — 
Held : the oortifleate conferred upon 
him rights, which were not restricted 
by tiie above Act, & there was no 
intention on the part of immigrant to 
abandon his domicil in Natal . — Re 
Rungasamy CnETTY (1917), 38 N. L, R, 
42.— S. AF, 


sd. Domicil cer^ 

tificaie acquired by deceased parent .] — 
K„ the possessor of a certificate of 
domicil under the above Act, brought 
his wife & son, N., to Natal from India 
in 1911. In 1914 they returned to 
India & lived there till after K.’s 
death in Natal in 1917. On a ques- 
tion as to whether N. could of right 
enter Natal in 1920 : — Held : N. had 
no such riglit under s. 5 (g) of the 
above Act. as ho had no father domi- 
ciled in Nal^al. — Natiioo v. Immi- 
grants’ Appeal Board (1921), 42 
N. L. R 30.— S. AF. 

so. Second wife of 

Mohammedan .] — Wliere a Mohamme- 
dan’s daugliter & her mother have re- 
turned to India & both are residing there,, 
another wife of such Mohammedan is 
not a prohibited immigrant. — Mariam 
& Mahomed v. iMMiuRANrs* Appeal 
Board (1918), 39 N. L. R. 382.— S, AF, 

sf. Sons of domiciled 

parents — Resident in another province.] 
— M. & Y., Asiatics, & the minor sons 
of parents rosldoiit in the Transvaal, 
but formerly resident in Natal, & 
holding oortlflcates of domicil under 
the above Act, were declared pro- 
hibited Immigrants in Natal, neither 
M. or y. having ever boon resident in 
Natal save for temporary purposes 
during which periods their parents 
rornalnod in the Transvaal. — Mahomed 
V. I’RiNoiPAL Immigration Officer 

121 


(J021). 42 N. li. R. 337.— S. AF. 

sg. ]*arcnt resident 

in India.] — Applt. was born in India, 
in 1913, of a woman who was recognised 
as the >vife of an Indian, S., but who 
had never been in the Union. S. bad 
entered the Transvaal in 1997 & had, 
thereafter, acquired a domicile of 
choice in the Tranvaal, but in 1919 
had returned to India, & had since not 
boon in the Union. Save that there 
was evidence that S. was undergoing 
medical trtmtment in India, there was 
no explanation of his long stay there. 
He had shares to the value of £4,009 
in a business in the Transvaal but had 
apparently never taken any actives 
part In the hiismess. Applt., aged 12, 
arrived lu the [Tulon & claimed a right 
to enter the Union under Act 22 of 
1913, s. 5 (q). On appeal from a 
judgment of a Provincial Div.iii a case 
stalled by the Immigra.nts Appeal 
Board : — Held : assuming the onus 
rested upon tho immigration officer, 
the Board was entitled to find that S. 
had abandoned his Transvaal domicile, 
&, therefore, applt. was a prohibited 
imudgraut. — Mahomed v. Principvl 
Immigration Officer, [19291 App. D. 
190, -S. AF. 

Bh. Deportation under — Con- 

viciion obtained without Union .] — A 
person not born m tho Union of South 
Africa who Is convicted of an offence un- 
(lers. 4 (1) (h) of tho above Act is liablo 
to be deported under s. 22, whether tho 
conviction took place within or 
witluiiit the Union. — Collingwood 
V. Union Government, [1917 J App. D. 
550.— S. AF. 

sj, Boarding ship before 

exarninalion of immigrants completed .] — 
Where a person was convicted of being 
on board a ship before th(^ general 
examination of immigrants had been 
completed, & stated in tlefence that 
notice to the master of the ship had 
been given : — Held : h(' was rightly 

convicted. — Anglia v. R, (1918), 39 
N. L. R. 147.— S. AF. 

Bk. Decision of immigration 

authorily — Jurisdiction of court to 
interfere .] — Tho ct. may interfere 
whoHJ there is a manifest absence of 
jurisdiction or if an order is made 
or obtained fraudulently. — Union 
Govern.mf.nt v. Fakir, [1923] App. I). 
466. — ^S. AF. 


gl. .1 — Appet., an 

Asiatic, had been declared by tho 
immigration officer of Natal to bo a 
prohibil/ed immigrant. On applica- 
tion to the ct. for an order restraining 
Ids deportation : — Held : as tho im- 
migration officer had not acted out- 
side his jurisdiction or maid fide, the 
ct. had no junsdiotion to make the 
order prayed. — Naratnhamy v. Prin- 
cipal IM.MIG RATION OFFICER, [1923] 
App. D. 673.— S. AF. 


sm. Immigration <£• Indian Relief 
Act, 37 of 1927, s. 5 — Uetrospeelim\\~ 
Principal Immigration offku’.r v. 
PURWHOTAM, [1928] App. D. 135. — 

S. AF. 


Bn. Indian Immigration Art, 1891 
(Natal) — Liability of emjiloyers for 
medical attendance on Indian ifnrny 
grants .] — Employers wore held liable 
under tho above Act for medical 
attendance on Indian immigrants, 
who, after being free, had not re- 
irideriturod, tht'mselvos & for their 
doscondants. — Indian Immigration 
Trcht Board of Natal v. Govind- 
SAMV (1920), 37 T. L. R. 128. — ^S. AF, 
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(1919), 35 T. L. B. 209; B. v. Brixton 
Prison. Ex p. Bloom (1920), 90 L. J. K. B. 
f574 ; K. V, Home Secretary, Ex p, Bresnler 
(1924), 131 L. T. 386. 

551a. .] — Aliens Order, 1919, art. 

12, par. 1, which empowers the Secretary 
of State “ if he deems it to be conducive to 
the public good ** to make a deportation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard. — K. v. Leman 
Stheet Poucb Station Inspector, Ex p. 
Venicopf, 11. V. Secretary op State fob 
Home Affairs, Ex p. Venicoff, [1920] 3 
K. B. 72 ; 89 L. J. K. B. 1200 ; 23 L. T. 
573 ; 84 J. P. 222 ; 30 T. L. R. 677, D. C. 

AnnofeUioa Retd. R. v. Homo Secretary* p. Broseler 
(1024), 1»1 L. T. 386. 

553, Add, Annotations: — As to (1) Consd. B. v. 
Home Secretary, Ex p, Bressler (1924), 131 
li. T. 386. Refd. Brightman v, Tate (1919), 
35 T. L. B. 209. 

553a. Allens Restriction (Amendment) Act, 

1919 (c. 92) — Power of expulsion Ih time of 
peace.] — ^Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 
made an order for the deportation of appei. 


Upon an application for a writ of habeas 
corpus : — Held : the order of the Secretary 
of State was not ultra vires ^ but was within 
the powers conferred upon him by the above 
Acts, & Aliens Order, 1920, art. 12. — R. v. 
Brixton Prison (Governor), Ex p. Bloom 
(1920), 90 L. J. K. B. 674 ; 124 L. T. 375 ; 85 
J. P. 87 ; 19 L. G. R, 02 ; 26 Cox, 0. C. 687, 
D. O. 

553b. .] — The Order in Coimcil 

made as to the deportation of aliens on 
Mar. 26, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 63).— R, v. 
Brixton Prison (Governor), Ex p. Sugar- 
man (1922), 127 L. T. 27 ; 86 J. P. 76 ; 38 
T. L. R. 325 ; 27 Cox, C. 0. 208, D. 0. 

653c. Form of order by Secretary 

of State.] — The making of an order for the 
deportation of an alien under Aliens* Order, 
1020, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order. — R. v. Home Sectretary, 
Ex p, Bressler (1924), 131 h, T. 386; 88 
J. P. 89 ; 68 Sol. Jo. 646 ; 22 L. G. B. 460 j 
27 Cox, C. C. 656, C. A. 

553d. Recommendation for deportation 

— Right of appeal.] — R. v. Graham Camp- 
bell, Exp, Ahmed Hamid Moussa, No. 558h, 
post. 


Part IX. — Registration, Internment, and other Restrictions. 


567. Add, Citation:— 2Q Cox, C. C. 16, D. C. 

558a. Aliens Order, 1020.] — (1) 

The word “keeper” in the above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years’ lease would 
not constitute “ premises ” within the above 


Order of 1920, art, 6, but that art. does not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on. — Rodda v, 
Godfrey (1926), 95 L. J. K. B. 704; 90 
J. P. Ill ; 42 T. L. R. 473 ; 24 L. G. B. 
311 ; 28 Cox, 0. 0. 209. D. 0. 


662 i. Aliens Hcstriction Orders 1016 
— Power of expulsion in war time — 
Validity of Order — Power to specify 
destination.] — Ileia : par. 25 of tne 
above Order wan within the authority 
conferred by War Preoantions Act, 
1914-1016, 8. C ; it conferred a dis- 
cretion upon the Minlntcr to make an 
order for the deportation of any par- 
tioular alien. Sc authorised his Hubso- 
Quent arrest Sc detention Sc tlie piaoin^r 
him on board a ship chosen by the 
Minister. & his detention there whilst 
the ship was In the territorial limits of 
the Commonwealth ; 6c Bueh an order 
was not rendered invalid ny the toot 
that the Minister made it for the 
urposo of oarryiiijr out an agreement 
y which the Commonwealth Govt, 
was under on oblUcatlon to the country 
of whloli the particular alien was a 


subject to assist as far as possible In 
enforcing the return to that country 
of persons liable to military servico 
there. — F ekbando v. Peabcu (1018), 
26 C. L. R. 241.— AUS. 

BO. NeceasUy of com- 

munication of deportation order to alien.] 
— ^Par. 2j of the above Order does not 
require oommunlcation to the alien 
of a deportation order made under It 
by the Minister of Defence. — ^M etbb 
f) POYNTON (1920), 27 O. L. R. 436.— 
AUS. 

sp. Form of deportation 

order .] — Such order need not be In 
any particular form. — Jbbgeb v, 
Pbarob (1920), 28 O. L. R. 688.— AUS. 

■w. Aliens Restriction Order, 1916 
— Power of expulsion in war time — 


iSitbjeci of allied State liable for military 
service .] — The Minister having ordered 
the deportation of an Italian subject 
for military service, the ct. refused 
an application for a rule nisi for 
habeas corpus, the matter being in 
the Minister’s dlsoretlon under the 
above Order . — Ex p. Maooi (1918), 18 
8. R. N. S. W. 160.— AUS. 

PART IX. 

8X. Begisiraiian — No proof of no 
permanent plaee of reeidenee.] — Deft, 
was convicted for neglect to register as 
an enemy alien. There was no evidence 
that deft, had no i>ermanent place of 
residence in Canada : — Held : the charge 
could not succeed. — 'R. v. Hackman 
(1919), 44 O. L. R. 224 ; 16 O W. N. 
190.— CAN. 
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668b. .]— The fact that 

the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 
statement as to his nationality. — ^W iixtams 
V. Jones, [1928] 2 K. B. 227 ; 97 L. J. K; B. 
606 ; ] 39 L. T. 167 ; 92 J. P. 79 ; 44 T. L. B. 
.511 ; 26 L. G. K. 818 ; 28 Cox, C. C. 505, 
D. C. 

558c. Allens Restriction (Amendment) Act, 

1919 (c. 92) — Restrictions as to change of 
name — Carrying on business under pre-war 
name.] — Resp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, & continued to cari'y on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, & he was registered in 
that name as the proprietor of the Widmore 
Laundry under Itegistration of Business 
Narnes Act, 1916 (c. 58). An information 
having been preferred against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information :—Held : the justices were right, 
as resp. had committtid no offence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war mime & continuing 
to carry it on under that name. — B kunnincj 
V. Koixiioss, [1923] 1 K. B. 311 ; 92 
L. J. K. B. 323 ; 128 L. T. 600 ; 87 .J. P. 
41 ; 39 T. L. B. 129 ; 67 Sol. Jo. 278 ; 21 
L. O B. 108 ; 27 Cox, C. C. 383, D, C. 

558d. Addition of “ & Co.’*]— An 

alien uses a name “ other than that by which 
he was ordinarily known ” on Aug. 4 , 1914 , 
contrary to sect. 7 (1 ) of the Act of 1919 , if he 
adds to the name by which he was ordinarily 
known on that date the words “ & Co.” — 
Evans v. Piauneau, [ 1927 ] 2 K. B. 374 ; 96 
L. J. K. B. 734 ; 137 L. T. 482 ; 91 J. P. 97 ; 
43 T. L. B. 524 ; 25 L. G. B. 321 ; 28 Cox, 
C. C. 410 , I). C. 

558e. Prosecution under — Whether 

offences triable on incUctment.] — (1) On a 

prosecution for an offence against a statutory 
Order, an objection that the Order has not 
leen proved must be taken before the ct. at 
the trial. It is too late to take the point for 
tho first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
ho is not an alien. 

(3) Offences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person chaiged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed, — B. v, Kakelo, 


[1923] 2 K. B. 793 ; 92 L. J. K. B. 997 ; 129 
L. T. 477 ; 87 J. P. 184 ; 39 T. L. B. 671 ; 
68 Sol. Jo. 41 ; 27 C5ox, C. C. 454 ; 17 Cr. 
App. Bep. 150, C. C. A. 

558f. Proof of Order.] — B. r. 

Kakelo, No 558e, ante, 

558g. Proof of alienage.] — B. r. 

Kakelo, No. 558c, ayite, 

558h. Appeal — Effect of ambiguous 

plea.] — Appet. was charged under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked “ Are you 
an Egyptian ? ” to which he answered 
“ Yes.” He was then asked “ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going ? ” to which ho 
answered “ No.” Thereupon the magistral-e 
entered a plea of guilty & sentenced appet. 
to imprisonment for one month & recom- 
mended tho making of a deportation order 
against him : — Held : appet. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), s. 19, or Orinunal Justice Administra- 
tion Act, 1914 (c. 58), 8. 37, iSt, therefore, 
he had a right of apjieal to quarter 
sessions by virtue of those sections. — B. u. 
Graham Campbeu., IJx p. Ajimed Hamid 
Moussa, [1921 ] 2 K. B. 473 ; 90 L. J. K. B. 
818; 125 L. T. 310; 85 J. P. 189; 37 
T. L. B. 611 ; 19 L. G. B. 461 ; 26 Cox, C. C. 
747, D. C. 

5581. From recommendation 

for deportation.] — B. v. Graham Campbell, 
Ex p. Ahmed Hamid Moussa, No. 558h, ante. 

559. Add. Avnoiation : — Refd. Bonnfeldt v. 
Phillips (1918), 35 T. L. R. 46. 

560. Add, Annotations : — Consd. Ernest v. Metro- 
politan Police Comr. (1919), 89 L, J. K. B. 42. 
Refd. Brightman v. Tate (1919), 35 T. L. B. 
209 ; Re De Keyser’s Royal Hotel, I)e 
Keyser’s Royal Hotel v. R., [1919] 2 Ch. 197 ; 
Chester v, Bateson, [1920] 1 K. B. 829 ; 
Fowle V. Monsell (1920), 00 L. J. K. B. 105 ; 
Gurney v. Houghton (1920), 123 L. T. 706 ; 
Hudsons* Bay Co. v. Maclay (1920), 36 

T. L. B. 469 ; R. v. Leman Street Police 
Station Inspector, Ex p. Venicoff, [1920] 
3 K. B. 72 ; B. v. Wormwood Scrubbs I^lson, 
[1920] 2 K. B. 305 ; Shutter Rolfe (1920), 
36 T. L. B. 828 ; B. v. Cannon Row Police 
Station Inspector, Ex p. Brady (1921). 91 
L. J. K. B. 98. Mentd. Bi*own v. Dagenham 

U. C. (1929), 98 L. J. K. B. 565. 

561. Add. Annotations : — Refd. R. v. Secretary of 
State for Home Affairs, Ex p, O’Brien, 
[1923] 2 K. B. 361. Mentd. Re, Clifford & 
O’Sullivan, [1921] 2 A. C. 470 ; Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 

561a. Restrictions as to change of name — 

Validity.] — ^Applt., a foreigner by birth, 
became a naturalised British subject in 1912, 
& changed his name by deed 1916 

from Ernst to Ernest. In 1919 he was 
convicted under reg. 14 h of the above 
regulations, for that, not being a natural- 
bom British subject, he used a name other 
than that by which he was ordinarily known 
at the beginning of the war. He contended 
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that reg. 14h was ultra vires, on the 
ground that it was not competent by Order 
in CouncQ, issued under Defence of the 
Kcalm Act, 1914 (c. 8), to deprive him of 
any rights, powers, or privileges which were 
not at the same time taken away from all 
Jiritish subjects ; & that the regulations 

purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so : — Held : reg. 14h was not 
ultra vires because it discriminated between 
naturalised & natural -bom British subjects. 


Begulations made by the King in Council 
under Defence of the licalm Act, 1914 (c. 8), 
have all the force of a stiitute & may take 
away a statutory privilege or impose a 
statutory duty. — Ernest v. Metropolitan 
Police Comr. (1919), 89 L. .1. K. B. 42 ; 
121 L. T. 222 ; 83 J. P. 182 ; 35 T. L. 11. 
512 ; 17 L. 0. li. 448 ; 20 Cox, C. C. 468, 
D. C. 


563. Add. Citation : — 20 Cox, 0. C. 68, D. 0. 
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ANIMALS. 

Part II. — Property in Animals. 


3. Add. Annotation : — Mentd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 251. 

34. Add. Annotation : — As to (3) Refd. Granby v. 
Bakewell JJ. D. C. (1923), 87 J. P. 105. 

43. Add. Annotation : — Refd. Re Powell, Dodd v. 
Williams, [1921] 1 Cli. 178. 

44. Add, Annotaiions : — As to (1) Refd. Rc 
PoweU, Dodd v. WilUams, [1021] 1 Ch. 178. 
As to (2) Consd. Rc Powell, Dodd v. Williams, 
[1921] 1 Oh. 17S. 

45. Add. Annotaiions : — Refd. Tho Tubantia, 
11924] P. 78. Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 241. 

46. Add. Annotation : — Refd. The Tubantia, 

P. 78. 

47. Add. Annotation : — Mentd. The Fagemes, 
[1926] P. 185. 


64. Add. Annotation : — Mentd. Nye v. Niblett 
(1917), 16 L. G. R. 57. 

67a. Unlawful taking — Larceny Act, 1861 

(c. 96), s. 23 — Necessity for mens rea.] — 
Held : above sect, applies the general Jaw of 
larceny to pigeons so far as it does not apply 
to them already : & consequently, a taker 
who honestly believed the pigeons taken to 
be his own was not within the sect. — Fahey 
Welch, [1929] 1 K. B. 388 ; 98 L. J. K. B. 
818 : 140 L. T. 500 ; 93 J. P. 70 ; 15 T. L. K. 
277 ; 27 L. G. Ji. 153, D. 0. 

73. Add. Annotation : — Refd. The Tubantia, 
[1924] P. 78. 

89. Add. Annotation : - Refd. Farey v. Welch, 
[1929] 1 K. B. ‘ 

90. Add. Ayinoialions : — As to (1) Consd. Re 
Powell, Dodd v. Williams, [1921] 1 Oh. 178. 
As to (2) Refd. Re Powell, Dodd v. Williams, 
[1921] 1 Oh. 178. 


Part III. — Rights and Liabilities of Owners of Animals. 


101. Add. Annotation : — Apld. Barnard v. Evans, 
[1925] 2 K. B. 794. 

107. Add. Annoiaiio)i : —Refd. Steam v. Prentice, 
[1919] 1 K. B. 394. 

109. Add. Annotation : — Consd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 

113. Add. Annotation : — Generally, Mentd. Hardy 
V. 0. L. By., [1920] 3 K. B. 459. 


116. Add. Annotation : — Consd. Barnard v. Evans, 
[1925] 2 K. B. 794. 

117. Add. Annotation : — Refd. Nye v. Niblett 
(1917), 87 L. J. K. B. 590. 

119. Add. Annotation.s: — Consd. Horton r.Gwvnne, 
[1921] 2 K. B. 661. Apld. F aroy v. Welcli, 
[1929] 1 K. B. 388. 

130. Add. Annotation : — ^Mentd. Ilford XT. D. 0. 
v. Beal, [1925] 1 K. B. 671. 


PART II. SECT. 1, SUB-SECT. 1. j 

sa. Camel.] — Under the condition 
of aflCairs which ha‘^ cxlated in Western 
Australia for many years, camels are 
to bo regarded as belonging to the 
class of domestic animals. — Nada 
Shah v. Sliceman (1917), 19 W. A. L. R. 
119.— AUS. 

PART II. SECT. 2, SUB-SECT. 1.— A. 

19 ii. .)— A fox born 

& roared in captivity escaped & was 
killed by defts. upon a stranger’s land 
a week later : — Held : tho fox was an 
animal ferce rialurai ; pltf.’s qualified 
property therein came to an end when 
tho animal escaped & was reduced into 
actual possession by defts. ; there was 
no immediate pursuit, nor was there 
animus reverfendi.— Campbell v. Hed- 
LEY (1917). 39 O. L. R. 528 ; 37 

U L. R. 289.— CAN. 

PART II. SECT. 2, SUB-SECT. 2. 

74 ii. Animal killed by tres- 

passer.] — When a person kills a wild 
animal on the property of another 
the carcass does not belong to the 
killer but to tho proprietor of tho pro- 
perty, ec the latter, cither himself or 
by his duly authorised agent, is entitled 
to demand &, if refused, seize the 
carcass, & such persons as help him to 
exercise his right are doing no wrong ; 
blit as against any other person, tho 
killer has a right to retain possession 
of tlie carcass. — R. v. Autu R antra 
( 1921), I. L. U. 3 Pat. 549.— IND. 


PART II. SECT. 3. 

sb. As beiween husband et wife — 
Wxfc's cattle on husband's farm .] — 
Where cattle belonging to a wile are 
placed on her husband’s farm, fed from 
the crops grown thereon & looked after 
by him in carrying on farming opera- 
tions, not as her agent or manager, 
but as his own business. Sc tho offspring 
of the original stock are treated in the 
same way & sold from time to time Sc 
tho proceeds mvosted in other stock, 
the increase of tho original animals & 
the animals bought from the proceeds 
of the sale cannot be claimed by the 
wife. — M inaiter v. Hadden, [1917 J 3 
W. W. R. 774.— CAN, 

so. Brood of tame flomesHc animals 
— Belongs to oimier of dam or mother .] — 
Calhoun v. Reid (Sask.), [1927] 4 
H. L. R. 808 ; [1927] W. W. R. 429.— 

PART III. SECT. 1, SUB-SECT. 1.— B. 

sd. Straying bull tied up during 
night — BeUased driven away next 
day — SubscQuenily found dying.] — Deft, 
tied up over night a bull which had 
strayed on his premises, to prevent it 
damoghig his cows, & released it next 
day & drove it away. In the evening 
It was found castrated near tho 
boundary of doft.’B form Sc died tho 
next day. In an action for damages : 
— Held : deft.’s actions wore justified, 
& in the absence of ovidonce as lo 
when or how or by whom tho animal 
was Injured, pltf. could not succeed.-- 
FlOOWICII V. MALESIirilAK, [1924] 4 

125 


D. L. R. 585 ; 3 W. W. R. 308.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— E. 

se. Claim against custodian of 
animal — Onus of proof cls to absence of 
negligence.] — Tho onus is upon the 
custodian to show that tho injury did 
not occur through his act or negligence 
only where it is shown that the injury 
occurred when tho animal was or should 
Jiave been in his custody or control, or 
that he was under an obligation to 
account for it to tho owner. — Ficowicn 
V. Maleshchak, [1924] 4 D. L. R. 585 ; 
3 W. W. R. 308.— €AN. 

132 iia. Animal falling in well 

— Animal lawfully at large.] — Pltf.’s 
horse while lawfully runnmg at large 
was killed by falling into an open well 
on doft.’s land. Deft., who knew of 
the open well, was residing outside the 
province, tho laud being occupied by 
a tenant: — Held: doft.’s breach of 
Open Wells Act gave pltf. a right of 
action “ on a tort committed within 
the jurisdiction,” justifying allowance 
of tho Issue of a writ for service on 
deft, ex juris. — Brotitersov v. Ken- 
nedy. 119191 2 W. W. R. 803 ; 47 
D. L. R. 131 ; 12 Sask. L. R. 304.— 
CAN. 

132 ii b. ir/tat is an ** open 

well.”] — Whether a well is an ” open 
well ” or not is a question of fact to be 
proved at tlie trial. While it might be 
an ” open well ” if inseeuroly covered, 
tho fact that an animal falls into it 
without aiiv evidence of how it 
occurred does not prove it such, nor 



Oases 184—146. 
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184. Add, Annotation : — ^Refd. British Petroleum {1918] 2 K. B. 795. Mentd. Fairman v, 

Co. V, A.-G. for Ceylon, [1926] A, C. 147. Perpetual Investment Bldg. Soc., [1923] 

136a. Negligent driving by farrier — Measure of A. C. 74 ; Mersey Docks & Harbour Board i?. 

damages.] — Hughes v, Quentin (1838), 8 Procter, [1923] A. C. 253. 

C. A F. 703 ; 173 E. 11. 681, N. P. 

Annotations Apld. Greenbirt v. Smoe (1876), 135 L. T. 145. Add, Annotation: — As to (1) Refd. British & 
ifis. Refd. The Medlana (1900), 69 L. J. P. 35. Foreign Marine Insco. v. Gaunt, [1921] 2 

139. Add, AnnoicUions : — Consd. Dunster v, Hollis. A. C. 41. 


does the fact that the matorial of the 
covoriiigr was Hevcn years old. — D kyh- 
i>ALB V. Reid, [19201 3 W. W. R. 832.— 

CAN. 

132 fi 0 . Animal unlawfully 

at large.] — Owners of such animals have 
no right of action where they are killed 
or injured by falling Into an open well. 
— Dille V. Great West Lipb Assur- 
ance Oo., |1926) 3 D. L. R. 839; 
(19261 2 W. W. R. 342 ; 20 Bask. L. R. 
646.— CAN. 

132 ii d. — — .1 — Whore 

idtf. proves that Ids stock strayed on 
to deft.’s premises & there fell into a 
well & was killed, he has established a 
primd farir violation of the Act, & 
where deft. *8 only cxi)lanatlon Is that 
he erected a protection reasonably 
sufficient i-o keep animals away from 
the well, but that the animal in question 
somehow or other got into the well, 
ho has not rebutted the pnmd facie 
case, especially whore the circumstances 
justify the lnfercn<ie that the animal 
got through the protection by doing 
that which animals are wont to do. — 
Pitman v. Brown, [19251 3 1). L. R. 
61 ; [19251 2 W. W. R. 36 ; 19 Bask. 
L. R. 362.— CAN. 

182 ii e. Ignorance of 

owner as to existence of well .] — An 
owner of land on which there is on 
open well contrary to statute cannot 
rid himself of liability for damages 
caused thereby by pleading that he 
did not know it was there. — Hudson 

V, SiLZER (Bask.), (19191 3 W. W. K. 
575 ; 49 D. L. R. 125. -CAN. 

132 ilia. .] — The digging 

by a municipality of a ditch dangci-ous 
to animals alongside the travelled 
portion of a highway & the leaving of 
it unprotected, was held to be a mis- 
feasance which rendoivd the munici- 
pality liable for the loss of a horse 
which plunged Into the ditcii & was 
killed. — Howell v. Wilton Rural 
MUNICIPALFI’Y No. 472 (1922), 60 

H. 1j. R. 321 ; 15 Bask. L. R. 427 ; 
[1922] 2 W. W. R. 568.— CAN. 

132 iv, Animal falling in exca- 

vation.] — Deft. &; pltf. were neighbours, 
1*1 tf. 's cow while running at largo fell into 
an excavation on deft.^ land : — Held ; 
pltf. could not recover damages. — 
FiiTZEN V. Shokluk, [1921] 2 W. W. R 
686 ; 16 Alta. h. R. 482.— CAN. 

132 V. .] — The owner or 

occupier of land will be liable in dam- 
ages for any loss of stock resulting 
from failure to guard against access 
to an excavation. — Kellogg v. Happen 
(1922), 69 D. L. R. 528 ; [1922] 3 

W. W. R. 573.— CAN. 

182 vi. Cellar of unused 

house.] — Deft, owned unfencod land on 
which was an unused open house with 
a collar beneath. Pltf, 's horse, running 
at large, got into the house, &, while 
there, one of its foot broke through 
the floor above the cellar &, being 
unable to withdraw it, it died ; — Held : 
the animals must t^ike the land as 
t hey llnd it, & Open Wells Act did not 
apply. — Wrubleski v. Loft, [1923] 
2 W. W. R. 764.— CAN. 

z 1. .] — Where there is a 

bye-law permitting cattle to run at 
large & such cattle are Injured by the 
barbed wire of a fonoe which has fallen 
down through the rottenness of its 
posts, the owner of the fence is liable 
for the Injury to cattlo lawfully on the 
lilghway, 8: injured thereon. — C hase t\ 


CoLKRlDaB, [1917] 2 W. W. R. 736.— 

CAN. 

z ii. On racecourse — Injury to 

racehorse,] — Applt.*B racehorse was 
injured on resp.'s racecourse by a 
splinter from a stake used to flag off 
a portion of the regular course, which 
had become dangerous owing to heavy 
rain : — Held : resp. having taken 
proper steps to ensure that the course 
was as safe as reasonable care & skill 
could make it, & the risk not being in 
the nature of a “ trap,” no liahilltv 
attiOohed for the injury. — Waukrow v. 
Takapuna Jooicet Club, [1928] N. Z. 
L. R. 249.— N.2. 

137 xiii. Negligence of 

owner.} — An action will not lie for 
damages for the loss of cattle killed by 
a tram when the cattle were on the 
railway line through the negligence 
of pltf. — Nel80n V. Grand Trunk 
Pacipio Ry. Co. (1920), 61 D. L. R. 
141.— CAN. 

k i. Grain left accessihle to stock — 
Injury from eating— -Oram escaping from 
granary.] — Where animals straying 
upon the premises were injured by 
consuming grain which had osespod 
from a granary through no fault of 
the grower: — Held: .deft, was not 
liable under Open Wells Act, R. S. S. 
(c 124), 8. 3. — Hill V. MalJxAcii, [1918] 

1 W, W. R. 10 ; 10 Bask. L. R. 419 ; 
37 D. L, R. 709.— CAN. 

k ii. Animal lawfully at 

large.] — ^Wliere the non-observance by 
a proprietor of land of Open Wells 
Act, R. S. S., 1909 (c. 124), s. 3. 
results in injury to animals lawfully 
at largo which have strayed upon Ins 
laud, he is liable in damages to tlioir 
owner — Watoon v. Guillaume, [1918] 

2 W. W. R. 1047 ; 11 Bask. h. R. 348 ; 
42 D. L. R. 380.— CAN. 

k iii. Granary reason • 

ably fit for grain.] — Held : defts. wtTc 
not liable for damages for injury to 
)ltfs.* horses, while lawfully running at 
argo, caused by eating wheat which 
had run from a granary on defts.' 
promises, in view of the Jury’s finding 
that the granary was reasonably fit 
for storing the wheat as against 
animals running at large. — Glenn & 
Babb v. Schofield, [1928] 2 D. L. R. 
319 ; [1928J S. G. R. 208.— CAN. 

k iv. Animal trespassing.] 

— If grain be left in sucli an unguarded 
condition as to permit of horses being 
attracted by it & eating It to their 
injury, the owner of the grain will be 
liable for the resulting damage, even 
though the horses are trespassers. — 
Fulton v. Ranuaix, Gee & Mm’HELL, 
Ltd., [1918] 3 W. W. R. 331.— CAN. 

k V, .] — A person 

who allows threshed grain to be acces- 
sible to stock, is liable in damages for 
the death of an animal resulting there- 
from, even though the animal was 
uulawfullv at large, unless the owner 
of the animal when turning it at large 
knew that such grain was accessible 
to stock. — Haworth v, Webb (1922), 
65 D. L. R. 174 ; 16 Bask. L. R. 276 ; 
[1922] 1 W W. R. 1070.— CAN. 

k Vi. Pltf. alle^d 

that deft, while engaged in seeding 
left out in his unfenood ploughed field 
an unprotected waggon box which 
oontuined wheat & that pltf.’s horse 
while lawfully running at large gorged 
Itself with the wheat & died ; — : 


deft, was not liable. — ^Musselman v. 
Zimmerman (1922), 66 D. L. R. 350 ; 
[19221 2 W. W. R. 640.— CAN. 

k vii. — .] — The result 

of an action under Open Wells Act, 
R. S. S., 1920 ( 0 . 169), does not depend 
upon whether or not the animals 
injured were unlawfully at large under 
Stray Animals Act, R. B. B. 1920 
(c. 124 ). — Wentzaix V. Perks [1924] 
3 W. W. R. 876.— CAN. 

k viil. Grain mixed unih 

poisonous substance.] — No liability 
attaches to a railway co. for damages 
for the loss of cattle wlilch die from 
eating grain which has become mixed 
with lead ore, where the grain was 
dropped upon tho ground among the 
particles of h‘ad oir by a customer of 
the railway co. wldlo unloading grain 
from the company’s cars. — Dawson v. 
Paradise Mine & Canadian Pacific 
Ry. Co., [1919] 1 W. W. R. 499.— 
CAN. 

k ix. .]- ’Phe obligation 

imposed by Open Wells, etc.. Act, 
J{. S. B., 1920 (c. 160), B. 4, Js an 
absolute one, & where another’s animals 
have bt^en injured as the result of 
threshed grain boing accessible to them, 
the fact that the granary in question 
was reasonably fit for trie storage of 
grain as against animals ninning at 
largo is no defence. — Bchofield v, 
Glenn tk Babb, (1927] 3 D. L. R. 188 ; 
11927] 2 W. W. R. 183 ; 21 Bask. L. R. 
494.— CAN. 

n i. Running into animal using 

highway,] — Deft., whJe driving his 
automobile at dusk at twenty -five 
miles an hour with his lights on, ran 
into pltf.’s oow which he had not seen 
until very close to it. Ho was held 
liable in damages. — Johnson v. Gipfen 
(1921), 62 D. L. R. 635 ; [1921] 3 

W. W. R. 596.— CAN. 

w i. Liability of boafoumer for 

act of repairer.] — A boatowuor em- 
ployed a joiner to repair his boats. 
Tlic paint scrapings were left lying on 
the ground, & poisoned a cow that was 
grazing on tho pasture : — Held : it was 
the boatownor’s duty to see that tho 
paint scrapings were removed, & ho 
was liable in damages for the cow’s 
death. — Stewart v. Adams, [1920] 
S. C. 129 ; 67 Sc. L, R, 83.— SCOT. 

w ii, Animals lawfully at large — 

Whether poisim hidden trap.] — Poison 
which deft, had put in bogs on his 
iinfenced land & carefully covered with 
manure, & which, without his know- 
ledge, became exposed & caused the 
death of pltf.’s cattle lawfully at large, 
which entered on the land : — Held : 
not to constitute a hidden trap. — 
WiNMiLL & Thomas v. Collins (Bask.), 
[1927] 3 W. W. R. 325; revsd., [192H| 

2 D. L. R. 353 ; 1 W. W. R. 705 ; 22 
S. L. R. 422.— CAN. 

141 i. Wrong Quantity in poisonous 
dip — Animals poisoned.] — Pltf. alleged 
that the death of his sheep was duo 
to tho presence of an excess of arsenic 
in powder manufactured & sold by 
defts. which he had added, together 
with more than the quantity of water 
specified in defts.' printed instructions, 
to a solution through which tho sheep 
had already been passed without 
injury: — Held: pltf. had not proved 
that the death of the sheep was due 
to an excess of arsenic in the powder.— 
Cooper v. Visber, [1920] App. D. 111. 
— S. AF. 
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145a. Animal kUled — Meaning of ** external & 
visible injury.’*] — A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
CO. under the policy. The insured’s horse, 
drawing a loaded van, got out of the driver’s 
control, bolted, ^ fell into a ditch with the 
van pn top of it, & died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
& no certificate of a veterinary surgeon was 
obtained: — Held: (1) it was not necessary 
that there should liave been any mark 
visible on the skin of the horse, & the injury 
was external & visible ; & (2) it wiis a con- 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition. — 
Burridgb & Son v. Haines (F. H.) & Sons, 
Ltd. (1018), 87 L. J. K. B. 641 ; 118 L. T. 
681 ; 62 Sol. Jo. 621, D. G. 

146. Add. Annotaiion : — Generally ^ Mentd. Fire- • 
men’s Fund Insce. v. Western Australian 
Insco. & Atlantic Insce. (1927), 138 L. T. 108. 

151. After this case add “ See^ also, Constitd- 
TioNAL Law, Vol. XI., p. 689 ; Copyholds, 
Vol. XIII., pp. 21 seq. 

154. Add. Ciiaiion : — 17 C. B. N. S. 261, n. 

Add. Annotations : — Refd. Bead v. Edwards 
(1864), 17 C. B. N. S. 246 ; Gayler & Pope 
V. Davies (1924), 93 L. J. K. B. 702. 


156a. .] — ^Manton v. Brooklbbank, No. 

268a, post. 

166b. .] — (1) For injury caused by horses 

or cattle to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended in a public street is primd 
facie evidence of negligence on the part of 
the owner.— G aylbr & Pope, Ltd. v. 
Davies (B.) & Son, Ltd., fl924] 2 K. B. 76 ; 
93 L. J. K. B. 702 ; 131 L. T. 607 ; 40 T. L. B. 
691 ; 68 Sol. Jo. 686. 

159. Add. Citation : — 62 Sol. Jo. 161. 

Add. Annotation: — As to (1) Refd. Richards 
V. Davies, [1921] 1 Ch. 90. 

162. After this case add “ See, now. Dogs Act, 
1906 (c. 32), s. 1 (1) (3).” 

163a. Cat killing pigeons.]— In the case of a cat 
attacking pigeons it is necessary to prove 
scienter before the owner of the cat can be 
made responsible in law. — Buckle v. Holmes, 
[1026] 2 K. B. 126 ; 95 L. J. K. B. 647 ; 134 
L. T. 743; 90 J. P. 109; 42 T. L. R. 369; 
70 Sol. Jo. 464, 0. A. 

166. Add. Annotation : — Cohsd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 

167. Add. Annotation : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

168. Add. Annotation : — Refd. Performing Right 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 762. 

174a. .]— Anon. (1470), Y. B. 10 

Edw. 4, fo. 7, pi. 19. 

Annotations : — Refd. Right v. Barnard (1074), Froom. K. B. 

379 ; Ricketts v. East & West India Docks, etc., Ry. 

(1852), 12 C. B. 160. 


PART III. SECT. 1, SUB-SECT. 1.— G. 

e i. .] — claimant has a 

right of action to compel council & 
valuer to comply with the Acts as far 
as may he necessary to give effect to a 
valid claim for compensation ; but he 
liaa no right of action in the nature of 
appeal against the determinatlou of 
the coimcil or the valuation of the 
valuer. — Hoqle v. Ernksttown Town- 
ship (1918), 41 O. L. R. 394; 13 

O. W. N. 347 ; 41 D. L. R. 123.— CAN. 

0 ii. Mandamus.} — The 

direction to the municipal council to 
award compensation under the Act of 
1914is mandatory ; & they may by man- 
damus be required to obey the statute. 
— Noble: v. Esquesing Township 
(1918), 41 O. L. R. 400 ; 13 O. W. N- 
339 ; 41 D. L. R. 99.— CAN. 

0 iii. .] — If a town- 

ship council fall to perform the duties 
imposed upon It by s. 18 of the Act 
of 1914, a mandamus may be granted 
to compel the council to make the 
Inquiry directed by the sect. & award 
coxupensatlon. — Hudson & Hardy 
V. Biddulph Township (1920), 46 

O. L. R. 216.— CAN. 

sf, Wanton killing of un- 

licensed dog,] — ^Notwithstanding the 
Act of 1917, B. 0., 8. 3, one is liable in 
damages for causing death or injury 
to an unlicensed dog in a sheep- 
protection district, if the injury la 
inflicted wantonly. — Wilobkss v. 
Ritchie, [1920] 2 w. W. R. 421 ; 62 
D. L. R. 643.— CAN, 

PART III. SECT. 1, SUB-SECT. 2. 

Bg. Stray Animals Act, 1920 (c. 124) — 
Meaning of animal — Turkey.] — Since 
turkeys are not included under the 
words ** animal ” or animals ** in 
ahov Act an owner of a turkey, who 


enters ujion another’s land to got the 
turkey after it has strayed thereon 
commits a trespass.— So ri.ie i?. McKee, 
[1927J 1 D. L. R. 249 ; [1927] 1 

W. W. R. 66 ; 21 Sask. L. R. 330.— 
GAN. 

PART III. SECT. 2, SUB-SECT. 1.— A. 

164 ix. .] — The owner of an 

animal in which by law the rule of 
property can exist is bound to take 
care that it does not stray into the 
laud of his neighbour, & he Is liable for 
any trespass it may commit, & for the 
ordinary consequonoes of that trespass. 
Whether or not the escape of the animal 
1b duo to the owner’s uegUgonce is 
immaterial. — Whallkt v. vandkr- 
ORAND [1919] 1 W. W. R. 87; 44 
D. L. R. 319.— CAN. 

164 X. To remove cattle — Under 

Domestic Animats Act, R. S. A., 1922 
(c. 67), 8. 64.1— If lands of A. adjoin 
lands of B. without a fence between 
them, & the lands are within an extra- 
municipal area which has not boon 
closed under s. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& If A.*s cattle stray on to B.’s lands & 
B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 
though this does not effect a permanent 
removal. — R. (Gagan) v. Hillmbb, 
[19231 3 W. W. R. 660.— CAN. 

176 iii. .1 — ^Where a 

fence erected by one of two adjoining 
owners becomes by agreement, express 
or implied, the line fence & the other 
adjoining owner fences three sides of 
his land & Joins on to the line fence, he 
must pay a Just proportion of the then 
value thereof & thereafter boar an 
equal share of the costs of maintenance 
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& repair, but it also vests in liim all the 
rights of an owner in respect of tlio 
line fence. He is entitled to strengthen 
& repair It by adding 'strands of wire 
to prevent his cattle getting upon the 
land of his neighbour, & the (utter has 
no right to remove the strands. If he 
does so, & the cattle got upon his land 
by his aot, ho cannot claim against the 
adjoining owner for resulting damages. 
— Armstrong v. Thompson, [1923] 3 
D. L. R. 74 ; 2 W. W. R. 609.— CAN. 

h i. .] — A horse belonging 

to applt. was being grazed in a field 
which adjoined resp.’s farm, upon 
which h(* kept cattle, including a bull. 
The cuttle wore continually breaking 
through the dividing fence, & on one 
ocoasion the bull gored the horse. 
The fence between the properties was 
not a sufflclont fence witldn Fencing 
Act, 1908 : — Held : there was no 
evidouoo of negligence by resp. towards 
applt. & without proof of scienter 
damages were not recoverable. — 
Edwards v. Rawlins, [1924] N. Z. 
L. R. 333.— N.Z. 

11. — .] — ^Where there exists a 
valid bye-law permitting animals to 
run at large in a municipality, an owner 
Caimot bo hold to bo guilty of negli- 
gence in allowing his animals so to run. 
— Kooh V. Grand Trunk Pacufio 
Branch Lines Go., [1917] 1 W W. R. 
1120 ; 10 Sask. L. R. 3.5.— CAN. 

Iii. .] — Damage caused by a 

bull running at largo contrary to 
Entire Animals Ordinunco, s. 4, is 
recoverable though tlio property dam- 
aged is not surrounded by a lawful 
fence. — ^McLean v. Breot, [1919] 3 
W. W. R. 621 ; 49 D. L. R. 162.— 
CAN. 

1 iii. .]~-The owner of cattle 

rightfully niiining at large is not liable 



Cases 180—195. 


English and Empirk Digest Supplement, 


180. Add, Annotations : — As to (1) Consd. Manton 
V, BrockJebank, [1923] 2 K. B. 212. As to 
(2) Reid. Manton v, Brocklebank^ [1923] 
2 X. B. 212. 

181. After this case add “ SeCt also, Bound ABIES, 
Vol. VII., pp. 281, 282.** 

183. Add. Annotations : — Consd. Manton v. 
Brocklebank, [1923] 2 K. B. 212 ; Gayler 
& I’ope V. Davies, [1924] 2 K. B. 75. Reid. 
Theyer v, Purnell, [1918] 2 K. B. 333. 

187. Add. Annotations : — Reid. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. Mentd. Gayler & 
Pope V. Davies, [1924] 2 K. B. 76. 

194. Add. Annotation : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

196. Add. Annoioiioiis : — Consd. Manton v. BrockJe- 
bfink, [1923] 2 K. B. 212 ; Hines v, Tousley 
(1926), 95 D. J K. B. 773. Reid. Mansel v. 
Webb (1918), 88 L. J. K. B. 323 ; Musgrove 
V. Pandelis, [1919] 2 K. B. 43 ; A.-G. v. Cory, 
Kennard v. Cory, [1021] 1 A. C. 521 ; Bain- 
ham Chemical Works v. Belvedere Fish 
Guano Co., [1921] 2 A. C. 465 ; Hoare v. 


McAlpine, [1923] 1 Ch. 167; Edwards v. 
Birmingham Navigations, [1924] 1 K. B. 
341 ; Gayler & Pope v. Davies, [1924] 2 
K. B. 75; GlanvUle v. Sutton (1927), 44 
T. L. R. 98 ; St. Anne’s Well Brewery Co. v. 
Roberts (1928), llO L. T. 1 ; Pontardawc 
R. C. V. Moore-Gwyn, [1929] 1 Ch. 656. 
Mentd. De Silva v. Korossa (Ceylon) 
Rubber Co. (1919), 88 L. J. P. C. 54 ; Quebec 
Ry. Light, Heat &; Power Co. v. Vandry, 
[1920] A. C. 662 ; Boynton v. Ancholme 
Drainage & Navigation Comrs., [1921] 2 
K. B. 213 ; Jefferson v. Derbyshire Farmers, 
[1921] 2 K. B. 281; Postmaster-General 
V. Liverpool Corpn. (1922), 92 L. J. K. B. 
382 ; Phillips v. Britannia Hygienic Laundry 
Co., [1923] 1 K. B. 539 ; Cockburn v. Smith, 
11924] 2 K. B. 119 ; Performing Right Soc. 
V. Ciryl Theatrical Syndicate, [1924] 1 Iv. B. 
1 ; Booth V. Thomas (1925), 42 T. L. R. 114 ; 
Ilford U. D. C. V. Beal, [1925] 1 K. B. 671 ; 
Noble V. Harrison, [1926] 2 K. B. 332 ; Smith 
V. G. W. Ry. (1926), 135 L. T. 112 ; G. W. Ry. 
V. S.S. Mostyn, The Mostyn, [1928] A. C. 57. 


for damage to crops done by them on 
imfenced land. — ^McKay v. Loucks, 
11020] 2 W. W. 11. 1007 ; 03 D. L. H. 
304.— CAN. 

1 iv. .] — Animals are not running 

at largo when in charge of a herdsman. 
— R. V. Peterson, fl020] 1 W. W. K. 
50G ; 61 D. h. H. 104 ; 32 Can. Grim. 
Cas. 218.— CAN. 

1 V . .] — Cleary v. Hite, [1021] 

3 W. W. R. 130.— CAN. 

1 vi. .] — Pltf. & deft, owned ad- 

joining farms, & the line between the 
farms was unfonced. Deft, turned liia 
cattle loose tV: they went on to pitf.’s 
land & ate uj) his grain which was, to 
deft. '8 knowledge, lying in stocks 
thereon : — Held : deft, was liable in 1 
damages. — Dorrolowski v. Dantluk, 
[1021] 2 W. W. R. 720.— CAN. 

1 vii. .] — A bull, which has 

broken through from its owner’s 
onclusod land on to adjoining enclosed 
land of another ponsou & is without 
a herder, is running at largo within 
Stray Animals Act. — R. v. Brady% 
[1021] 3 W. W. R. 30C.— CAN. 

1 viii. .] — Under Animals Act, 

R. 8. B. C., 1024 (n. 11), s. 11, the 
owner of an animal imlawfully at largo 
is liable for personal injuries cominitte<l 
by it when running at largo, as well 
as for injury to property. — Jacobson 
V. Schneider, [1027] 1 D. L. R. 1000 ; 
[1027] 2 \V. W. R. 267 ; 38 B. C. 11. 
83.— CAN. 

n i. .] — Where a municipal 

bye-iuw is passed pursuant to Stray 
Anbnals Act, R. S. S. 1920 (c. 124), to 
prohibit the permitting of horses to 
run at largo, the duty imposed thereby 
is one towards the jiropriotors of 
cultivated land as dollnod in s, 2 (14) 
of the Act, & not towards the public 
at largo. — Osauchuk v. Russniak 
(1922), 03 D. L. R. 323 ; 16 Sask. L. R. 
286 ; [1022] 1 W. W. R. 820.— CAN. 

n ii, .1 — A municipality 

passed a bye-law providing that all 
animals should be allowed to run at 
large in the municipality with certain 
exceptions & except between certain 
dates. Another bye-law proscribed 
what should constitute a lawful fence. 
Nothing was said as to what should be 
the effect of a lawful fence, & no byc- 
law was passed for the purposes of 
Municipal Act, Mon., s. G02 (d) : — 
Held : the effect of the first-mentioned 
bye-law was to permit cattle, other 
than those excepted in it, to run at 
largo bet ween oertedn dates, & in this 
it ousted the common law liability <)f 
the owner of the cattle for damages 


caused by them when so running at 
large, & such damages were not re- 
coverable even if the land where tJbo 
damage was done was surrounded by 
a lo^vful fence. 

(2) 'I’be bye-law also provided that 
nothing therein contained should pre- 
vent the owner of any lauds trcHXiasscd 
upon or of any property destroyed 
from waiving rights created by that 
bye-law & bringing his action in any 
competent ct. in consequence of any 
trespass : — Held : that provision gave 
no right of action taken away by the 
other bye-law provision. — J ukes r. 
Miskelly, 11923] 2 D. L. R. 661 ; 33 
Man. L. 11. 67 ; [1023] 1 W. W. R. 
1057.— CAN. 

194 i. licmotencsa of damape ,] — 

Damages for personal injuries sulTered 
by the rider of a horse from a kick by 
a neighbour’s trespassing horse aio 
not too remote where tlie tresjiassing 
horse’s ovmer knows that the neigh- 
bour frequently rides on horseback, & 
wiicrc? it is customary in the country to 
ride horses wlien brmgmg home horses 
or cattle. — W hauey v. Vandergrand, 
[1010] 1 W. W. K. 87 ; 44 D. L. R. 
310.--CAN. 

194 ii. .]— Where a lielfer 

was thoroughbred & registered 6c its 
owner intended to breed it to a certain 
thoroughbred registered bull, the owner 
of the heifer was given damages for the 
difference in value between the calf 
anticipated as the result of such breed- 
ing &c the calf that was born os the 
result, of a bull’s trespass. Damage by 
reason of the possible influence upon 
the strain of subsequent offspring was 
held too remote & uncertain to bo con- 
sidered, — ^McLean v. Brkti’, 1 1010] 
3 W. W. R. 621 ; 49 D. L. R. 162.— 
CAN. 

194 iii. .] — Deft.’s tres- 

passing ** scrub ” bull served pltf.’s 
young purebred heifer : — Held : pltf. 
was entitled to damages for the de- 
creased value of the hoifer caused by 
her growth being stunted & shape being 
affected by being bred at an early age, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
the heifer was liable to “ throw back ” 
to the first bull in future breeding. — 
CX)usiNS V. Greaves, [1920] 3 W. W. R. 
702 ; 64 D. L. R. 650.— CAN. 

194 iv. .] — Deft, nogll- 

gciitly allowed liis mare to escape 8c 
trespass in another’s field where she 
kicked & injured a farm boy wliile 
blic was bemg ejee.ted : — Held : the 
injury was not too remote, — U arrison 


V. AiiiMSTRONG (1017), 51 I. L. T. 38. — 

IR. 

196 iii. .] — The owner of a 

bull at largo contraiy to law must be 
held to have known that ho would 
naturally seek to cover any heifer or 
cow which ho can reach, & his covering 
the heifor of another ovnier on that 
owner’s property & against lus will 

a trespass for which tho owner of the 
bull is liable. — ^M cLean v. Brkiu’, 
[1019] 3 W. W. R. 521 ; 49 D. L. R. 
1C2.— CAN. 

195 iv. .] — Deft.’p cattle 

trespassed on pltf.’B land which was 
not enclosed by a lawful fence. Pltf.’s 
son on horseback was chasing the 
cattle out when pltf. jiroceoded on foot 
to drive a steer through a gateway sr 
was charged by the steer & injured. 
Deft, had no knowledge that tho steer 
was of a vicious nature or liable to 
attack persous : — Held: pltf. could 
not recover damages, as the injury was 
uot an ordinary consequence of the 
trespass ; the damages olaimed were too 
remote, & the proximate cause of the 
injiiiT was pltf.’s action m approaching 
the animal on foot which he should 
not have done. — Ha'JU’ON v. Morton, 
[1021] 2 W. W. R. 803.— CAN. 

197 ia. .] — A sheep 

owner cannot join tho owners of 
trespassing dogs as defts. m one action 
for damages for the loss of his sheep. — 
McDermott r. Hudson (1020), 16 
Tas. L. R. 21.— AUS. 

197 iv. .] — Where 

damage is done by animals belonging 
to several owners tlie fact that the 
Injured party cannot specify the 
amount of damage done by tho animals 
of each owner docs not disentitle him 
to substantial damages. — Pixley v. 
BedfordJIOIS] 2 W. W. R. 1055 ; 11 
Sask. L. R. 345 ; 42 D. L. R. 660.— 
CAN. 

197 V . .] — The owners 

of different animals were hold liable as 
joint tortfeasors for destruction of 
grain. — ^Ai.thousk v. Besana, [1010] 
3 W. W. R. 725 ; 40 D. h. R. 158.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 1.— C. 

200 ia. .]— Whore by deft.’s 

uegligenoe his four-horse team ran 
away & pltf. ran out to stop them & 
received injuries : — Hdd : pltf, could 
not recover damages^ as he failed to 
show that any person was in danger 
when he tried to stop the horses. — 

, McDonald v. Burr, [1010] 3 W. W. R. 

I 826.— CAN. 
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201* Add, Ayinoiation : — Consd. Phillips v, 
Britannia Hygienic Laundry Co., [1923] 1 

K. B. 639. 

202* Add, Annotation : — Refd. Phillips v, Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 639. 

203. Add. Annotations : — Consd. Gayler & Pope v* 
Davies, [1924] 2 K. B. 75. Refd. Manton v. 
Brocldebank, [1923] 2 K. B. 212 ; PhiUips 
V, Britannia Hygienic Laundry Co., [1923] 
1 K. B. 539. 

204. Add, Annotations : — As to (1) Consd. Gayler 
& Pope V. Davies, [1924] 2 K. B. 75. Reid. 
Manton v. Brocklebank, [1923] 2 K. B. 212. 

205. Add, Annotation : — Reid. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

206a. .] — Gayler & Pope, Ltd. v. 

Davies (B.) & Son, Ltd., No. 156b, ante, 

208. Add, Annotations : — Consd. Glasgow Corpn. 
V, Taylor, [1922] 1 A. C. 44. Refd. Hardy 
V. C. L. Ky., [1920] 3 K. B. 459 ; Weld- 
Blundell v. Stephens, [1920] A. C. 956. 

214. Add. Annotations : — Consd. Paul v, G. E. By. 
(1920), 36 T. L. B. 344 ; Hargrove v. Burn 
(1929), 46 T. L. B. 50. Apprvd. Cooper v. 
Swadling (1929), 46 T. L. B. 73. Refd. 
Ellerman Lines v, Grayson, [1919] 2 K. B. 
514 ; Saies v. Bristol Petroleum Co. v. 
G. W. By. (1920), 90 L. J. K. B. 1289; 
Admiralty Comrs. v. S.S. Volute, [1922] 
1 A. C. 129 ; Anglo-Newfoundlaiid Develop- 
ment Co. V. Pacific Steam Navigation Co., 
[1924] A. C. 406 ; The Vectis, [1929] P. 204. 
Mentd. The Manorbier Castle (1922), 129 

L. T. 31. 

216, Add. Annotations : — Refd. Mant<m v. Brockle- 
bank, [1923] 2 K. B. 212 ; PhiJlips v. 
Britannia Hygienic Laundry Co., [1923] 
1 K. B. 539 ; Gayler & Pope v: Davies, 
[1924] 2 K. B. 75. 

218. Add. Annotations : — Consd. Manton v. 
Brocklebank. [1923] 2 K. B. 212; Buckle 


V. Holmes, [1926] 2 K. B. 125. Refd. 
Gayler & Pope v. Davies, [1924] 2 K, B. 75. 
220. Add. Annotation : — Refd. Gayler & Pope r. 

Davies, [1924] 2 K. B. 75. 

222. Add. Annotation: — As to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. 

226. Add. Annotation: — A.s to (1) Refd. Manton 
V. Brocklebank, [J92.3J 2 K. B. 212. 

234. Add. Annotation : — Refd. Gayler Pope v. 
Davies, [1924] 2 K. B. 75. 

235. Add. Annotation : — As to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. 

233. Add. Annotation : — Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. 

239. Add. Annotations : — Consd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Hines 
V. Tousley (1926), 95 L. J. K. B. 773. Refd. 
Mansol v. Webb (1918), 88 L. J. K. B. 323 ; 
Musgrove v. Pandclis, [1919] 2 K. B. 43 ; 
A.-G. V. Cory, Kennard v. Cory, [1921] 1 
A. C. 521 ; llainliam Chemical Works v. 
Belvedere Fish Guano Co., [1921] 2 A. C. 
465 ; Hoare v. McAlpine, (1923] 1 Ch. 167; 
Cockburn Smith, [1924] 2 K. li. 119; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341 ; Gayler & Pope v. Davies, 
[1924) 2 K. B. 75 ; Booth v. Thomas (1925), 
42 T. L. B. 114; Noble Hanison, [1926] 2 
K. B. 332; Smith t;. G. W. Ry, (1926), 
135 L. T. 112 ; Glanville r Sutton (1927), 44 
T. L. R. 98 ; St. Ann(‘’s Well Brewery Co. 
V. Roberts (1928), 140 L. T. 1 ; l\>ntardawo 
R. 0. Moore-Gwyn, [1929] 1 Ch. 656. 
Mentd. De Silva v. Korossa (Ceylon) Rubber 
Co. (1919), 88 L. J. P. C. 54 ; Quebec Ry. 
Light, Heat & Power Co. v. Vandry, [1920] 
A. O. 062 ; Boynton v. Ancholmo Drainage 
4fe Navigation Comrs., [1921] 2 K. B. 213 ; 
Jcjflorson Derbyshire Farmers, [1921] 2 
K. B. 2S1 ; Postmaster-General v, 1 iverpool 
(^orpn. (1922), 92 L. ,T. K. B. 382 ; Phillips 


206 X. Alechamcal pre- 

caiUimts for control of horse. 1 — TuciOili 
V. Hennessey, [lUlS] V. L. K. 5G. — 

AUS. 

w i, .] — It is ucgrligoiice for 

a niau mounted on a bicycle to drive 
loose borhch at (>.15 a.m. alone; tlic 
Htroots of a populated district, urijiiia 
them round corners at a fast trot, — 
flARKI'’.TT V. UaKDIK & TllOMI^ON, 
Ltd.. [1924] N. Z. L. lb 228.‘-N.Z. 

y i. Restive horse — Negligence. ^ — 
Pltf. was driving a motor car when he 
was held up i)y tho traffic police. 
Deft. *8 driver pulled up his horse & 
cart between the car & the footpath, 
& the horse became restive & hacked 
Into tho motor car, occasioning damage 
to It. The horse had not previously 
been known to be restive, & was usually 
quiet, & tho driver was unable to say 
what had frighteuod tho horse. Tho 
driver was not In any way negligent 
in the manner in which ho looked 
after the horse : — Held : there was no 
evidonco of negligence on the part of 
tho driver of the horse or of deft.. — 
Sartori V. Reynolds, Ltd. (1927), 
29 W. A. L. R. 32.-~AUS. 

215 iii. LiabUUy of dog owner.] 

— Deft.’s dog, to Ids knowledge, had for 
long hod a habit of running after & 
barking at horses & carriages travelling 
upon Idghwtrys : — Held : deft, was 
liable in damages for Injury caused by 
tho running away of horses frightened 
by tho dog so acting. — B irdsall v. 
MERBi'rr (1917), 38 O. L. R. 587 ; 35 
I). L. R. 260.— CAN. 

215 iv. Scienter.] — Deft.’s 

dog jumped from an automobile & ran 


at pltf.’s horses & barked cau.sing the 
horses to jump sideways, tho pole strap 
to break, Ac tlio team to run away, 
causing loss & bodily injuries. I'lie ct. 
found that the dog had, to deft.’s 
knowledge, the misehiovouM xiroponsily 
of doing such acts, & deft, was ludd 
liable in damages. — Spvt v. Uooson, 
[1919] 3 W. W. R. 210,— CAN. 

225 iii. -1 — Pith’s motor 

car collided with a dark brown heifer 
belonging to deft, which bad strayed 
from deft.’s uufenced land & came 
suddenly out on to tho highway from 
the land of an adjoining owuer ; tho 
car was overturned & i>ltf. suslained 
iujury. There was no negligence in the 
driving or mauagemont of tho car : — 
IleAd : deft, was not liable to pltf. — 
Hall V. Wigiitman, [192(51 N. 92.— IR, 

226 i. Sheep — Defective fence — 

Natural properi^ily.] — N motor cyclist 
was injured by a colli.sion in daylight 
with a sheep upon a public road. 
Pursuer averred that defender was 
negligent in knowingly failing to keep 
his fences in such repair as would 
prevent Ids sheep from straying on to 
tliO road, &, in any event, in allowing 
bis sheep to graze upon the road : — 
Held : tho accident was not tho na tural 
& probable result of tho negligence 
alleged. — FitAZEK v. Pate, [1923] S. C. 
748 ; CO Sc. L. R. 470.— SCOT. 

sk. Animals running “ at large *’ — 
Dog — Biting pedestrian.] — The owner 
is liable in damages only If ho knew 
that tho dog was viciously disposed. — 
Bowen v. Liohtpoot. [1920] 2 W. W. 
R, 153: 32 D. L. R. 305 ; 30 Man. 
L. R. 337.— CAN. 


si, Horses — Collision vnlh 

motor car .] — Tho owner is primO fane 
liable only for sue It damages ns a horse 
is likely to contmit if allowed to stray. 
The doetniie of sdcnlcr applies, & tho 
case IS in the sauu‘ class as that of a 
liorse bit-iug or kicking a xicrson on the 
liighway — Ohad(tiuk v. Russniak 
(1922), (53 D. L. R. 323 : 1.5 Sask. Ji. R. 
28C ; 11922J i W. W. K. 829.— CAN. 


PART III. SECT. 2, SUB-SECT. l.~D. 

sm. Peistni in vn fenced garden — 
Cow escaping from railway yard .] — The 
animal knocked down & injunid xdtf , 
but was not vicious, but nervous &; 
excitable : — Held : itlll.’s action to 
recover damages for her injunes failed. 
— Street v. Craig (1920), 48 O. L. R. 
324 ; 50 D. L. IL 105.-— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

sn. Uusicy .] — An animal which is tho 
result of a cross between a dog a 
wolf must bo considered as essentially 
a wild animal, & a person in charge 
thereof will be responsible for injury 
done by It to a human being. — T emple 
V. Elvery (Sask.), [1926] 3 W. W. R. 
052.— CAN. 

sp. Steer .] — Tho rule that an owner 
of an aidmal of an ordinarily quiet 
natuie is liable for tiio vicious acts 
thereof only if bo knew that tho animal 
was accustomed or likely to commit 
such acts, applies to an action for 
damages for pfjrsonal injuries caused 
by an atta<5k by a steer. — Rosenthal 
V. Hess (Hask.), [19271 1 D. L. R. 493 ; 
[1927 1 1 VV. W. K. 15.— CAN. 
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V, Britannia Ilygicnic Laundry Co., [1923] 1 
K. B. 539 ; Performing Right Soc. v. Ciryl 
Theatrical Syndicate, [1924] 1 K. B. 1 ; 
Ilford U, D. O. v. Beal, [1925] 1 K. B. 671 ; 
G. W. Ry. V. S S. Mostyn, The Mostyn, [1928] 
A. 0. 67. 

243. Add. Annotations: — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212; Buckle v. Holmes 
(1925), 95 L. J. K. B. 168. 

246a. Bull attacking cow — Bull in auction yard.] 
— In an action for damages arising out of an 
attaek on a cow in an auction yard by a bull 
which was in charge of deft.’s servants, 
but otherwise unsecured : — Held : there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
were proved, it would be no answer for deft, 
to set up absence of scienter. — Hinckes v. 
Harris (1921), 05 Sol. Jo. 781. 

258a. Mare attacking horse — Strange mare turned 
into Held with horse.] — Trespass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft, put a mare into a field in which there 
was a horse belonging to pltf. without 
notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 
— Held: (1) the mai‘e was not within the 
class of dangerous animals which the owner 
must keep at liis peril according to the rule 
in Fletcher v. Hylands {see No. 195) ; (2) 
deft, was entitled to assume that the mare, 
being mansueia: naiuroc, was an innocent 
animal, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft, was not liable 
either for breach of an absolute duty or for 
negligence. — Manton v. Brocklebank, [1923] 
2 K. B. 212; 92 L. J. K. B. 624; 129 


L. T. 135 ; 39 T. L. B. 344 ; 67 Sol. Jo. 
456 0. A. 

Annotations: — As to (2) Apld. Buckle v. Holmes, [102C] 2 
K. B. 125. Reid. Gayler & Pope v. Davies [1924] 2 K. B. 
75 ; Glauvlllc v. Sutton (1927), 44 T. L. B, 98. 

260. Add. Citations : — 6 Exch. 697 ; 17 L. T. 0. S. 
168 ; 166 E. B. 724. 

Add, Armoiaiion : — Held. Manton v, Brockle- 
bank, [1023] 2 K. B. 212. 

261. Add. Annotations: — As to (1) Expld. Addie 
(Collieries) v. Dumbreck, [1929] A. C. 358. 
Reid. Hardy v. C. L. Ry., [1920] 3 K. B. 459. 
As to (2) Consd. Ooleshill v. Manchester 
Oorpn., [1928] 1 K, B. 776. Refd. Fairman 
V. Perpetual Investment Bldg. Soc., [1923] 
A. C. 74 ; Manton v. Brocklebank, [1923] 
1 K. B. 406. Generally, Mentd. Oldham v. 
Sheffield Corpn. (1927), 136 L. T. 081. 

264. Add. Annotations : — As to (\) Refd. National 
Provincial & Union Bank of England v. 
Charnley, [1924] 1 K. B. 431. As to (2) Refd. 
Baker v. James, [1921] 2 K. B. 674; Letang 
V. Ottawa Electric Ry., [1926] A. C. 725. 

267. Add, Annotation : — Mentd. Manton v, Brock- 
lebank, [1923] 2 K. B. 212. 

270a. Mare kicking horse.] — Manton v. 

Brocklebank, No. 268a, ante. 

274, Add. Annotations : — Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v. 
Holmes (1925), 95 L. J. K. B. 158. Consd. 
Hines v. Tousley (1926), 95 L. J. K. B. 773. 

274a. .] — The owner of a dog, which was 

a well-behaved dog, & against whose character 
nothing was known : — Held : not hablo to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen's Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog. — Hines v. 
Tousley (1926), 95 L. J. K. B. 773 ; 135 
L. T. 290 ; 70 Sol. Jo. 732 ; 19 B. W. C. 0. 
216, C. A, 

275. Add. Annotations : — Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212 ; Buckle v. Holmes, 
[1926] 2 K. B. 125. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

277. Add. Annotation : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

301a. Dog biting cattle — ^Furious disposition — 
Previous biting of cattle.] — Held : no evi- 


PART m. SECT. 2, SUB-SECT. 2.- 
B. (a). 

Duty to uniUT control !] — If an 

owner of a dangerous animal knows it, 
to b(3 dangerous & neglects to keep it 
safe, ho is liable In damages for injuries 
or death caused it. — Tauahoff v. 

ZmLiNSKY. [1921] 2 W. W. K. 135; 
14 Sask. L. li 226 ; 59 D. L. li. 177.— 
GAN. 

245 ii. — J — Ijj action 

for damages for the tleath of a person 
killed by a bull known to be dangerous 
allowed to be at large on the farm wheio 
deceased lived, a defence of oontrlbu- 
tory negligence cannot bo supported 
by tbo fact that decoasetl, though 
knowing of the possible danger, went 
about her ordinary business on the 
farm, In the course of which she was 
killed. — T auahoff e. Zielinsky, [1921] 
2 W. W. R. 135 ; 14 Sask. L. K. 226 ; 
69 D. L. n. 177.— CAN. 

245 ill. .] — LiablUty 

attaches to the owner if, knowing of 
the mischievous teudencios of bis dog, 


ho neglects reasonable precautions to 
jirevout such tendencies causing 
damage. 

_ in the street was 
passing deft. *8 house, when his dog 
rushed out, knocked her down, & 
injured her. At the trial of an action 
for damages for her injury, the jury 
foimd that deft, knew that the dog 
was of a vicious disposition & assessed 
damages to pltf. ; — Held : there was 
evidence to sustain the Jury’s finding, 
deft.’s wife, who was in control of the 
dog, having knowledge of Its pro- 
pensity to rush out Sc jump at persons 
passing. — Norton v. Fitzqerai.d, 
[1928] 3 D. L. R. 474 ; 62 O. L. R. 
314.— CAN. 

246 iii. . ]— WhUe deft, ’s servants 

were unloading C8.ttle at a railway 
station a bullock “ got wild *’ on 
the platform, rushed upon adjoining 
ground, was driven back, osoaj»ed 
through a gate, ran through the 
streets of the city. Sc injured pltf. ; — 
Held : the buUo^ on emerging from 
tlio railway wagon had displayed its 
wild condition to deft. *8 servants 
in such a way as to deprive them of the 


benefit of the doctrine of the prirnd 
fane harmlessnoes of domestic animals 
as frequenters of the highway, Sc the 
duty of controlling it as tiiough it 
belonged to the class of animals 
feroe natures had fallen on deft. & 
his servants. — H oward r. Beruin, 
O’Connor Sc Co., [1925] 2 I. R. 110, 
118.— IR. 

250 i. Failure to keep same off 

premises ,] — If a party harbours a dog, 
or allows It to remain about his pro- 
mises, with a knowledge of its vicious 
character, he is liable for injuries caused 
by it, though ho is not the owner. — 
Wood v. Vaughan (1889), 28 N. B. R. 
472.— CAN. 

o i. .] — It is negligence on the 

part of the owner of a stallion, whose 
disposition towards mare,s is known 
to him to bo dangerous, not to take 
reasonable care to prevent the stallion 
from being In an enclosure in which, as 
ho is aware, mares belonging to other 
persons are or may bo running. Sc he 
will be liable in damages if injury 
ensues. — ^M athrson v. Stuokey, [1021] 
V. L. R. 637.— A US. 
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dence of scienter. — Thomas v. Morgan (1835), ! 
2 Or. M. & B. 406 ; 1 Gale, 172 ; 6 Tyr. 
1086 ; 6 L. J. Ex. 64 ; 150 E. R. 214. 

Annotations: — ^Refd. Owen v. Knight (1837), 5 idcott, 307 ; 

May V. Bordett (1846), 9 Q. B. 101. 

305a. Horse biting man — Previous biting of horses.] 

— ^The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for ' 
its biting a human being. — Glanville v. 
Sutton & Co., Ltd., [1928J 1 K. B. 571 ; 97 
L. J. K. B. 166; 138 L. T. 336; 44 T. L. B. 
98, D. 0. 

306. Add. Annotation : — Refd. Wakefield v. Board 
(1928), 45 R. P. C. 261. 

325. Add. Annotation : — As to (2) Apld. Steam v. 
Prentice, [1919] 1 K. B, 394. 

325a. Rats — ^Damage to crops.] — Befis. carried 
on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.* premises on to 
pltf.’s land, & ate his corn, causing substantial 
loss, in respect of which pltf . claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity : — Held : no cause of action had 


been established against defts. — S tearn v- 
Prentice Brothers, Ltd., [1919] 1 K. B. 
394 ; 88 L. J. K. B. 422 ; 120 L. T. 445 ; 36 
T. L. B. 207 ; 63 Sol. Jo. 229 ; 17 L. G. R. 
142, D. C. 

328a. .] — R. V . Paibbank (1850), 15 

L. T. O. S. 259 ; sub nom. K. Hull JJ., 
14 J. P. Jo. 384. 

332. Add. Annotation : — Refd. A.-G. v. Hodgson. 
[1922] 2'Ch. 429. 

332a. Proof that Infraction of bye- 

law caused nuisance not necessary.] — T ong 
Street Local Board v. Seed (1874), 39 
J. P. 278. 

— .] — See, also, No. 331, 

ante. 

333a. Metropolis Management Act, 

1862 (c. 102), s. 73 — Proof of actual nuisance 
necessary.] —Chelsea Vestry v. King 
(1864), 17 C. B. N. S. 625 ; 5 New Bcp. 85 ; 
34 L. J. M. 0. 9 ; 11 L. T. 419 ; 29 J. P. 39 ; 
10 Jur. N. S. 1150 ; 13 W. B. 157 ; 144 E. 11. 
250. 

338. Add. Annotations : — Refd. Sack v. Jones, 
[1925] Ch. 235. Mentd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 

339. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. B. 752. 


Part IV. — Agistment 


342. Add. Annoiaiion : — Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 

342a. Whether breach of covenant not to 

underlet.] — Where the tenant of a farm 
covenants not to underlet or permit any other | 
person to use or occupy any part of the j 
demised premises without the written con- ' 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the h^t 
year of his tenancy of the grass keep — i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 

PART HI. SECT. 2, SUB-SECT. 3. 

p i. To order dog to be 

kept under corUrol — -Person in charge of 
dop.l — Walker v. Branukr, [1920J 
S. O. (J.) 20 ; 67 So. L. R. 651.—- 

SOOT. 

sq. Registration of Dogs Act, 1014 — 

Presumption as to "keeping,] — Thenj 
Is no presumption raised by sect. 9 
of above Act, that a dopr has been kept 
at a particular place vdthlfi a district. 

Evidence of such keeping: must 1x5 
fdven. — Foreman v. Smith, [1927 J 
S. A. S. R. 366.— AUS. 

PART 111. SECT. 2, SUB-SECT. 4. 

387 i. Horses — Noise from stadiUs .] — 

Though a livery stable Is constructed 
with all modern Improvements for 
drainage & ventilation, if offensive 
odour therefrom, & the noise made by 
the horses, are a source of annoyantx) 

& inconveniemoe to the neighbouring 
residents, the proprietor is liable in 
damages for the injury caused thereby. 

— Drysdale V. Duqas (1896), 26 
S. C. R. 20.— CAN. 

340 i. Smell from stables.] — 

Drysdale v. Duo as. No. 337 i, ante.— 

CAN. 


with the usual practice of an outgoing tenant 
in that part of the country. 

Senible : agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Bichards v. Davies, [1921 J 1 
Oh. 90 ; 89 L. J. Ch. 601 ; 124 L. T. 238 ; 
65 Sol. Jo. 44. 

343. Add. Annotation : — ^Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

344. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

tboi*cafter made many attempts to 
locate the mare, but without success : 
— Held : deft, was not liable to pltf. 
for the value of the mare, there being 
DO evidence of negligence. — R obinson 
V. Waters (1920), 22 W. A. L. R. 60 — 
AUS. 

344 xiii. Failure to detect 

loss within reasonable time .] — A large 
number of sheep wore losSt, & thtuc was 
evidence rendering it probable that 
these had been driven olf the run ; — 
Held ; an agister of sheep must show 
that he took reasonable care to see 
the shoep were ou the agistment area, 
& failure to detect this loss within a 
reasonable time was clear evidence of 
negligence. — S pring v. Young, [1923J 
S. A. S. R. 116.— AUS. 

344 xiv. J— An agister Is 

bound to take reasonable care of the 
animal entrusted to liiru, when the 
owner comes for it, if he cannot produce 
It ho must show that ho took all 
rc'OHonablo iirecautions against it-s 
disappearance.— COMriTorg v. Ash- 

OROPT Estates, Ltd., 11917] 1 W. W. R. 
1412 ; 23 B. C. R. 4761.— CAN. 

344 XV. Onus of negativing 

negligence.] — In case of loss of animals 
while In the care of an agister, the 


I 


PART IV. 

b i. Construction .] — By a con- 
tract for agistment pltf. agreed to make 
available certain properties for the 
agistment of deft.’s sheep. The terms 
of payment were lid. per head per 
week, £600 to be paid when the sheep 
arrived, £500 In six months, & the 
balance when the sheep were removed : 
— Held : the payment contemplated 
by the contract was l^rf. per head per 
week, accordmg to the number of 
shoep ou the properties from time to 
time ; the contract was one for making 
available tho area of land agreed on 
for tbe sheep, & Included tho taking 
care of tho sheop agisted at the above 
remxmeration while they wore In pltf.’s 
custody. — Spring v. young, [1923] 
S. A. S. R. 116.— AUS. 

344 xii. Loss of animals .] — 

Pltf. wot. tho owner of a mare which he 
delivered to deft, for agistment In Ills 
paddock of 6,000 acres, which paddock 
was heavily timbered & covered with 
blockboys. After the mare had re- 
mained In the paddock for some time, 
pltf. requested the delivery of the 
mure in two mouths* time. Deft, 
made endeavours to find the mare, 
hut only saw It on one occasion, & 



Cases 346—380. 


English and Empire Digest Supplement. 


346. Add* Annoiatioji : — Retd. Weld^Blundell v, 
Stephens, [1020] A. C. 956. 

846a. Animal stolen — Duty of agister.] — An 

agister of cattle does not discharge himself of 
liis duty as a bailee for reward by proving 
that they were stolen without his default, if 
by using reasonable diligence he could have 
recovered them. 

If, having failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 


A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 
have led to their recovery : — Held : he was 
liable for their loss.— Goldman v . Hill, 
[1919] 1 K. B. 443 ; 88 L. J. K. B. 491 ; 120 
L. T. 412 ; 35 T. L. B. 146 ; 63 Sol. Jo. 
166, C. A. 

Add* Annoialion : — Consd. Wliite v* Smith 
(1927), 96 L. J. K. B. 397. 


Part V. — Hiring. 

371. Add. Annoialion : — Refd. Edwai‘ds v* Porter Elisha, [1918] 1 K. B. 228. 

(1924), 41 T. L. B. 57. 380. Add* Annotalion : — ^Mentd. Albemarle Supply 

377. Add. Annotation : — Aa to (4) Refd. Kemp v. Co. v. Hind (1927), 43 T. L. B. 783. 


oniiH is on him to hIiow clrcumfltanoos 
nofirativing: ncRlifironco on liis part. — 
McCauley ti. Huber, [1920] 3 W. W. R. 
123 ; 64 D. L. 11. 150.— CAN. 

344 xvi. Aoifttrr not insurer — 

What amounts to nefihgenre.] — v. 
Smatl (Alta.), (192H1 ] I). L. R. 20«; 
11927] 3 W. W. R. 019.— CAN. 

»r. P'ailurc to provide food it 

vmlcr ,] — Wlicro horHOfl havo been de- 
livered inl/O the cuHt-ody of an owner of 
psiHiiiro landH to bo kept & paHtnrod 
i)y lilin in return for a money pavrnent, 
it l9 Ids duty to see iJiat the liornerf are 
provided with Hulhciont food & water, 
& if lie nofccleete tlioflo duties & a loan 
t-hrouj;h death or a Iohh througli do- 
prciciation is thereby incurred ho is 
liable in damni?eH. — Metx v Mabhitall 
(1922), 70 D. L. R. 14 ; 11922] 3 W. W. R. 
GGO.— CAN. 

366 iii. .] — An aprlst-er has no 

lien, in the absence of Bi>ocial ajfroo- 
nieut., upon the iinlmalH ho aprists — 
Jie JoHQKNSON, [1923] 2 W. W. R. GOO. 

—CAN. 

356 iv. Or s/a/u/c.] — An nprister 

a lien on the jiast urod animals uruhu* 
J‘dsHeHKury Liens Aet, R.S.A., 3922 
(e. 104), but not under Livery Stable- 
Keepers Act, R.S.A., 3922 (c. 107).— 
hi'AULiNO V. Waiu», [1925] 2 D. L R. 
922 ; [1925] 2 W. W. R. 181.— CAN. 

362 i. hor malicious injury .] — 

Appet. liad cattle on his land under 
praziiig cont>r«ictH witli the owners. 
These catt.le wore maliciously driven 
olT the lands & Injured : — Held : appet. 
as bailee in possession could claim com- 
pensation for the cattle entrusted to 
Ids care. — W ortiiinoton t?. Tippeuahy 
County Council, 11920] 2 I. R. 233 ; 
54 1. L. R. 77.— IR. 

PART V. 

369 XV. .]— If a I 

hired horso is in a sound (londition 
wdioii taken out, 6c it is l)rought back 
injured, the onus of proof in a claim for 
damages for negligence is on deft. The 
hirer is bound to tix^at the horso with 
the degree of care which a person of 
ordinary discretion would use towards 
Ids own, hut if the horse is so treated 
& nevertheless receives an injury the 
hirer Is not liable in damages for such 


Injury. — Reinseth v. Campbell (1920), 
52 D. L. R. 357.— can. 

369 xvi. .]— 

Whore a person hires an animal & it 
dies wldle in his custody, the onus is 
upon him to establish that be took 
care oT it. That care is the care wJdcii 
a prudent man would take of his own 
animal under the circumstances. — 
Murray t). Collins, [1920] 2 W. W. R. 
845 ; 53 D. L. R. 120.— CAN. 

369 xvii. ] — Deft. 

hired a horse from pltf. to drive from 
to L. & retuni. At a distance of 
hetw(*en six & eight miles from 8., tlio 
horse foil lame in the right hlntl leg. 
Deft, drove it to S., put it in a livery 
stalile 6: gave instructions to have the 
hoof of the right lurid leg re-shod. 
Deft, hired another horse & continued 
luH journey to L., a distance of ov(*r 
eight, miles. He returned next dav, 
took the horso out, & finding that it 
was not then lame, started with it on 
tiie return journey. After traveUing 
about three miles, the horse again fell 
laino & kept getting a little lamer all 
tlie way to T. The journey from S. 
to T., a distance of twonty-two miles, 
took seven & one-half hours. I’here 
was no evidence as to what caused tlie 
horse’s lauionoss. TJiero was no evi- 
dence tliat tlioro was, between tlio 
place wJierc the horse fell lamo & T. 
any sui Libia place in wdiich tlie licrse 
could have been placed ix cared for, or 
W'here deft, could have hired another 
horse to continue the return journey • 
— Held : as the lameness when it 
first developed on the return journey 
was not shown to have been of a more 
serious nature than often happens to 
a horse which may nevertheless walk, 
or even trot slowdy, fifteen to twenty 
miles without sorloiis distros.^, cleft, 
could not bo held guilty of negligence 
until ho had travelled a sufllcient 
distance to satisfy lilmself that the 
lamoiiess was increasing so as to make 
it dangerous to the welfare of the horse 
to continue the journey. — Gagnon v. 
Lanqis (1920), 48 N. B. R. 76.— CAN. 

874 ii. Bill of sale (granted hy 

bailee — Rigid a of grantee.] — A., the 
owner of twenty-seven cows depastur- 
ing on his farm, agreed to lease his 
farm & cows to G. for term of years, 
& it was agreed that Q. should have 


the right to purchase the farm &: stock 
at any time during the term. G. was 
given possession of the stock & farm, 
(i. gave to applt. a bill of sale over the 
eowH. A. recovered possession of lus 
farm & cows from G., & shortly there- 
after applt. seized ic sold the cows 
under his bill of sale. Thirty -four cows 
were seized & sold, only nine of which 
wero of the original herd, the balance 
having been bought by G. during the 
i.imo he had possession of the farm. 
A. claimed damages for the seizure • — 
Held : it had not boon shown that tho 
cattle Kubstiluted by G. for tho.so 
originally bailed to him had become the 
Iiroporty of A., who was entitled to 
damages only in respect of the cows 
ongiuallv bailed. — Norfolk Co- 
operative Dairy Co., Ltd. v. Allen, 
[1924] N. Z. L. R. 136.— N.Z. 

374 iii. Loss by bailee — Negli- 

gence.] — In an action for the value of 
a horse w'hlch w^as lost after it had been 
Jilred to deft, under an agreement 
whereby tho latter undertook to take 
*• good care In every way ** thereof, it 
aiipoared that the horse, which was 
unbroken, wa.s received by deft. & put 
into a pasture liolongmg to a neighbour 
of deft., 6c deft, went to sco It every 
other day. The pasture was sur- 
rounded hy a fence of two strands of 
wire, & the horse got out twice during 
tho winter but was put back. It dis- 
appeared about the end of the following 
April. The fence was down In one 
place, & tho evidence showed a custom 
among the farmers in the neighbour- 
hood to allow horses not in use to run 
at largo durmg the ^\1nto^. While 
deft, was given the right to work the 
liorse, it was shown that it was not 
customary In that locality to break 
horses until the spring: — Held: deft, 
had taken sulllciently good care of the 
horse & >vas not liable for its loss. — 
Zimmerman v. Archer (1922), 63 
D. L. R. 309 ; [1922] 2 W. W. H. 524. 
—CAN. 

380 i. Contract — Covering mare — 
Damages for breach.] — Breach of a 
contract to brood mares to a stallion 
is not a ground for damages, in the 
absence of evidence upon which such 
damages may be estimated with reason- 
able certainty. — Sinclair v. Walker, 
[1917] 2 W. W. R. 321.— CAN. 
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384. Add, Annotation : — Refd. Lake v, Simmons 
(1926), 95 L. J. K. B. 586. 

390a. Resale of horse at loss — Form of 

action.] — A vendor gave a warranty of sound 
workable condition on the sale of a horse. 
The warranty was fulfilled, but the purchaser 
wrongfully refused delivery, & returned the 
horse. The vendor then imt it up at auction 
as “ in dispute,*’ & without a warranty, when 
it was sold for about £40 less than the 
contract price. In an action for the differ- 
ence between the price realised at the auction 
& the contract price: — Held: (1) tliis was 
not the proper form of action ; (2) the action 
must be for damages ; (3) the conditions of 
the auction sfile were not a test of the value 
of the horse, the auction being of a horse 
“ in dispute,” & without warranty, quite 
different from the original contract con- 
ditions ; (4) pltf. was not entitled to more 
than nominal damages, as he had failed 
to prove his damages to be the difference 
between the contract price &: the prit e realised 
at the auction. — Macklin v, Nkwbuuy 
Sanitary IjAunduy (1919), 63 Sol. Jo. 337, 
D. C. 

390b. Rescission by vendor — Vendor liable 

for keep during period animal kept by pur- 
chaser.] — King v. Price (1816), 2 Chit. 416. 

391. Add, Annotation : — Consd. Rc A Debtor, 
ri927] 2 Oh. 307. 


401. Add, Annotation: — Refd. Phillips v, 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539. 

409. Add, Annotation : — Refd. Manchoptcr Liners 
V, Bea, [1922] 2 A. C. 74. 

410. Add, Annoiatiom : — Refd. Manchester Liners 
V, Rea, [1922] 2 A. C. 74 ; Baldry v, Marshall, 
[1925] 1 K. B. 200. 

416. Add, Annotation : — Refd. Said v. Butt, [1020] 
3 

416a. As to pedigree of horse.] — A receipt de- 
scribed a horse as ” got by Cheshire Cheese, 
warranted sound ” : — Held : the statement 
that the horse was got by Cheshire Cheese 
was a mere representation. — Dickenson v, 
CtApp (1821), cited in 1 Moo. & S. at p. 78. 

jdnn/italion : — Folld. Budd v. Falrmanor (18S1), 1 IVIoo. S. 

74. 

430. Add, Citations: — 171 E. B. 90; sub nom, 
Ei/roN V, Jordan, 1 Stark. 127, N. P. 

453. Add, Annotation : — Mentd. Barber v. 
Deutsche Bank (Berlin) Ijondon Agency, 
[1019] A. C. 304. 

467. For “ 99 E. B. 136 ” read ” 99 E. B,. 1016.” 

476a. .] — A., as agent of B., sold a 

mare to C., &; having no <'xprcss authority 
from B. to warrant licr, refused to do so, 
but, at the time oi the sale, told (\ that ” if 
the mare was not all right she was not his.” 
C. thereupon paid the price, which was 


PART VI. SECT. 1. 

t i. Adion hy jmr- 

cJuiaer for damages — What damages 
reeoverahlcA — I^erky v, Kinn (1001)), 
12 W. L. K. 9.— CAN. 

t ii. Sale of hull — Bull sterile,] — 

At an auction sale advertised “ as 
liedlfrree stook sale " resp. pureliased 
from applt. a bull described in tbc sale 
cataloffue under the bcadlns: “ .ft'rsey 
Bulls ** OR “ Lot 7R, Bull Harbour 
Liffht.” The conditions of sale ex- 
jiroBsly Dcgratived tlio existence of any 
warranties on the vendor’s part. At 
the timo of the sale tJie bull Jiad not 
been used, but subsequently was found 
to bo Rterllo. Tliis condition was 
shown t-o be a latent defect not dis- 
coverable upon examination. In an 
action bv resp.. clairninpr damasres : — 
Held : as the capacity for procreation 
was not, by implication, a part of the 
description, & as the bull complied in 
all other resTiects with the description, 
rcRp. was without remedy. — Dell v. 
Quilty, [1924] N. Z. L. 11. 1270.— 
N.Z. 

t iii. Sale of horse as gelding — 

Horse in fact a ** rigot ” — Whether 
failure of implied condition on sale of 
goods by description .] — Twattes v. 
Morrison (Alta.), [1918] 3 W. W. K. 
349 ; 43 D. L. 11. 73.— CAN. 

t iv. Default by purchaser — 

Resale by vendor,] — Held : (1) money 
paid, not as a deposit, but on acooimt 
of the purchase-price, must be returned 
to the purchaser ; (2) having elected 
to treat the contract as at an end, 
instead of suing: for damages for breach, 
the vendor was not entitled to recover 
anything for the care of the animals 
from the time fixed by the contract 
for delivery until he resold. — Baldwin 
V, Brianger, [1920] 1 W. W. H. 216 ; 
60 D. L. li, 640 ; 13 Alta. L. II. 27.— 
GAN. 

zi. .1 — Held : oral evidence 

that it was part of the agreement for 
sale of a stallion that the podJgroo 


papers should be delivered to ilio pur- 
chaser within a few days of the sahs 
being ill contradiction of the wrlttim 
agreement, was not admissible. — 
Kahter V. Cowan, [19251 2 D. L. R. 
742 ; [1926] 2 W. W. R. 180 ; 21 

Alta. L. R. 306 ; [1923] 4 

D. L. R. 491 ; [1923] 3 W. W. R. 010. 
--CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

396 vi. .1 — An auctioneer 

in Boiling a horse said : “ Here is a 
horse about nine years old *’ in presenco 
of the vendor who did not contradict 
it. A note given for the balance of 
the price had indorsed thereon : 
“ Given for one bay mare nine years 
old.” The purchaser believed the 
horse was of that a^o : — Held : the 
statement amounted to a warranty, S: 
the vendor was bound thereby. — A ijlen 
V. Smith, [1920] 3 W. W. R. 045.— 
CAN. 

410 iv. -I .3 — IMtf. piir- 

cliased a horse from deft, which deft, 
warranted to bo suitable for the general 
puriioses of a farmer & sound In every 
respect. The trial judge found tnat 
there was a defect in the horse which 
could not be discovered by an ordiiiarv 
examination at the time of the sale Ifc 
that the horse was not suitable for the 
purpose for which it was required : 
— Held: tiio findings of the trial 
judge must be accepted. — Kartell v. 
Pringle Q920), 53 N. S. R. 502 — 
CAN. 

sr. Sale of male animal — Under 
Livestock PurcJiase rf* Sale Act, R.S.S., 
1920 (c, 125) — No implied uHirrunty 
that animal caj/dftle of reproduriTW type 
<£• colour .] — R. (Minister op Aori- 
rULTCTRE FOR SASKATCHEWAN) V. 

Bourke, [1925] 3 I). L. R. 537 ; 11925] 
2 \V. W^. R. 397 ; 10 Sask. L. R. 483.— 

CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

420 ii. .] — Eirenhauer v. 


MacIvAY (N. S ) (1911), 1) E.L. R. 301. 
—CAN. 

PART VI. SECT. 2, SUB-SECT. 3.— A. 

438 i. Sound — Meaning of term — 
Seeds of disease at date of sale 1 — At an 
suction sale the auctioneer said 
“ W ould you let this goiul sound mare 
go for that monev '( “ The iriaro was 
diseased at the time. No fraud was 
jiroved : — Held : one who 'was induced 
by the slattunent to bid for &; purchase 
the mare was entitled to rescission on 
tiie ground of inlsrepi*oHentation. — 
Anderhon V. Kennedy, [1920] 1 

W. W. R. 25; 50 D. L. R. 105 ; 13 
Sask. L. R. 38.— CAN. 

459 i. frarranf// relating to future — 
Dairy cattle warranted “ to calre at 
proper time d' correct in tents only .’*] — 
A dairy cow, due calve witldn a 
fortMight, was bought at a cattle 
market under the following warranty : 
“ Dairy cattle arc warranted to calve 
at their proper time & corroc‘t in 
their teats only.** The cow caJ\ed at 
her proper time, but, owing to disease 
wliioh appeared in her treats, her milk 
supply was defective ; — Held : (1) Ifie 
WHi runty applied to the period of 
eaJving,’ k guaranteed, against ihe 
ordmarv iisks of that period, that llu' 
cow’s teats would llion be capable of 
performing their function of giving 
milk ; (2) as the disease from vvlucJi 

tlio cow eutferod had not been proved 
to be duo either to negligence on 
pursuer’s T»ari. or to exi-ernal at'cidimt, 
tlie guarantee applied. — Kyle v. Sim, 
[19251 8. C. 425.— SCOT. 

PART VI. SECT. 2. SUB-SECT. 4.— A. 

si. Jiejicission — Affirmance of con- 
tract after notice of rut srepreserdation .] — 
A purchaser of a mare was not allowed 
rescission on the ground of what the 
ct. found was an innocent misrepre- 
sentation as to her being In foal to a 
celebrated stallion, because after dis- 
covery that the mare was not in foal 
he repeatedly attempted to get lier in 
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received by B. The mare proving imsoimd, 
O. retum(3d her to A., & sued B. for a return 
of the money: — Held: the proper question 
to leave to the jury was whether it was part 
of the contract that the mare should be 
returned if she proved imsound. — Foster v. 


Smith (1856), 18 C. B. 156 ; 20 J. P. 438 ; 139 
E. Ti. 1326. 

Annoiaticm ;—Mentd. Schroder v. Ward (1863), 13 C. B. N. S. 
410. 

486a. .] — Hare v, Taylor (1837), 1 Jur. 261. 


Part VII. — Carriage of Animals. 


517. Add, Annolaiions: — Consd. Gould v, S. E. & 
0. Ry., [1020] 2 K, B. 180. Refd. L. & 
N. W. Ry. V, Hudson, [1020] A, C. 324. 

618. Add Annotation : — As to (2) Refd. L. & N. W. 
Ry. V. Hudson, [1920] A. 0. 324. 

622. Add, Annotations : — Refd. Gould v. S. E. & O. 
Ry., [1920] 2 K. B. 186 ; L. &. N. W. Ry. v. 
Hudson, [1920] A. C. 324. 

623. Add, Annotations: — Mentd. Denholm v. Ship- 
ping Controller (1920), 124 L. T. 378; Brad- 
ley V. Federal Steam Navigation Co. (1927), 
137 L. T. 260. 

626. Add, Annotations : — Refd. Hcmmings v. Stoke 
Poges Golf Club, [1920] 1 K. B. 720. Mentd. 


Phillips V. Britannia Hygienic Laundry Co. 
(1923), 93 L. J. K. B. 5. 

530. For “ Expenses reasonably — Incurred In dis- 
infecting/' etc., read “ Expenses reasonably 
incurred — In disinfecting," etc. 

631. Add, Annotations : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; Transocoanica Soc. 
Italiana Di Navigazione v, Shipton, [1923] 1 
K. B. 31 ; Prager v, Blatspiel, Stamp & 
Heacock, [1924] 1 K. B. 666. 

535. Add, Annotation : — As /o (1) Refd. G. N. Ry. 
V, L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

542. Add, Annotation : — As to (1) Refd. G. N. Ry. 
V, L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 


foal by breeding her to another 
Htallion, this being hold to amount to 
an affirmance of tho contract. — 

■ G UJOhT, 

11020] 3 W. W. U. 14.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4. — B. 

g i. .]— In an action on 

pnunlsaory notes given for tlio price of 
a stallion, an alltJgod breach of warranty 
does not justify a defeueo of failure 
of consideration. Deft, must claim 
under tho breach of warranty setting 
it up In diminution of the priiu*, or in 
an action for damages. — Edwards r. 
Pearson (Alta.), [l»i»] 3 W. W. IX. 
r>0.0.— CAN. 

BV. Cheque fjivrn for price — Whether 
hrearh of irnrranly a defence.] — Mykle- 
imsT r. Gadey (Sask.) (1919), 4 6 

D. L. R. 699— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— C. 

484 ii. ‘Effect of — On oUier j 

remedies of purchaser.] —A contlitioii 
for retmn of a horac in as good con- 
dition as when sold & the substitution 
of another horse of equal value prevents 
tho purchaser from resorting to any 
other form of remedy, unless ho can 
show that ho returned the horse In 
good condition ik. tho vendor failed to 
substitute as agreed. — Edwards v, 
Pearson (Alta.), 11919] 3 W. W. 11. 
506.— CAN. 

486 li. Purchaser not liaJtde for 

cost of keep after repmliation of con- 
tract.] — Long v. Byers (Sask.), C1927] 

4 D. L. 11. 223.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— D. 

486 ix. ,] — The measure of 

damage in an action for breach of 
warranty of a bull is tho difference 
between the value at the time of 
delivery to the buyer & the value it 
would have hod if it had answered to 
the warranty. — ^Ward v. Rosser 
(1920), 64 D. L. R. 631.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— K. 

iw. I^roof of breach at time of sale 
necessary — Sufficiency of evidence .] — 
Wbsi'wood tJ. McMillan (Sask.), 
[1920] 2 W. W. R. 857 ; 63 D. L. R. 
317.— CAN. 

.] — Areir V. Caplettb 


[1926] 3 D. L. R. 346 ; [1026] 2 

W. W. R. 346 ; 20 Sask. L. R. 549.— 

CAN. 

By. .1 — Long v. Byers (Sask.), 

[1927] 4 1). L. R. 223.— CAN. 

PART VI. SECT. 3. 

sz. Live Stock Pedigree Art, 1927 
(c. 121) — False registration of animal — 
What amounts to.] — An apidication for 
registration of a transfer of ownership 
of an animal is not an application foi 
the i-eglstration of the animal. More- 
()yer,_ where the statements made in 

iH‘spect to the animal mentioned therein 
lliere is no offence under sect. 17 of 
above Act although the animal whieii 
was in fact sold was not the animal 
named in said application. — K. r. 
Davenport (Alta..), [1928] 2 D. L. R. 
S.'')2; [1928] 1 W. W. R. 876 ; 50 

(^an. Cdm. Cas. 40.— CAN. 

PART VII. SECT. 1, SUB-SECT. 1.— A, 

528 1. Animals poisoned — Ao 

liorses by defts.' railway. On arrival 
at destination, some of the horses had 
died & others were sick & died soon 
after. It was subsequently estab- 
lished tliat they died of arsomc poison. 
An action against deft, railway co. 
for negligence was dismissed, as there 
was no evidence connecting the cause 
of Injury with any alleged negligence. 
The cause of the damage was purely 
a matter of speculation, & certain 
provisions of tho contract were a com- 
plete answer to pltf.*s claim that the 
damages arose from defts.* negligence. 
— Turner r. Canadian Paoipio Ry. 
Co. (1922), 66 D. L. R. 31 ; [1922] 
2 W. W. R. 858.— CAN. 

PART VII. SECT. 1. SUB-SECT. 2. 

532 I. Declaration of value — Re- 
guisites of .] — Fox v. London, Midland 
& Scottish Ry. Co., No. 641 i, post. — 

IR. 

641 1. Carrier exempted from lidbUUy 
“ in any case *• above declared value .] — 
A railway co. made conditions limiting 
their liability for loss of or damage to 
any live stock delivered to them for 
transit beyond the value. In the case 
of horses, of fiSOv unless a higher value 
was declared in writing at the time of 


delivery, & a percentage of 14 per cent, 
paid on tho value, so declared, in 
cxcefss of the above-named sum. A 
race horse, exceeding 4>50 in value, was 
delivered to the co. for transit by tho 
wuider’s groom, who informed the 
booking clerk that ho hod got “ a very 
valuable ’chaser, worth about £1,000,” 
a figure arrived at by the groom him- 
self from casual gossip. The clerk gave 
the groom the co.’s form of ” consign - 
niont note & waybill ” for live stock, & 
tiie groom filled it in for carriage at the 
ordinary rate, & signed it, ^th full 
knowledge of its contents. The horse 

lield :' (1) the above conditions were 
not unreasonable ; (2) the contract of 
carriage, which was signed by the 
groom under a direction by his em- 
ployer that the horse was to be carried 
at the ordinary rate, exempted the 
co. from liability for any greater 
amount than £50 ; (3) in order to 

make tho co. liable for tho full value 
of tho horse, tho declaration of value 
I must have boon made with the in- 
tention of paying the higher rate, & 
the statement of value made by the 
groom to the booking clerk was in- 
sufficient. — Fox V, London, Midland 
& Scottish Ry. Co., [1926j 1. R. 106. — 
IR. 

Ba. Shipper undertaking ohligaUon to 
” feed ” d" ” water ” animals — Obligation 
of supplying feed water .] — The obliga- 
tion to furnish the feed & water la upon 
the shipper. — Knioht-Watson Ranch- 
ing Co. e. Canadian Pacific Ry. Co. 
(1921), 62 D. L. R. 601 ; 16 Sask. L. R. 
1 ; [1921] 3 W. W. R. 788 ; revtg.f 
14 Sask. L, R. 6.— CAN. 

sb. Carrier under no lidbUity ” un- 
less written notice delivered at point 
of delivery Sufficiency of notice .] — 
KniGHT-WATSON RANOniNG Co. V . 
Canadian Pacific Ry. Co. (1921), 
62 D. L. R. 601 : 16 Sask. L. Rt 1 ; 
[1921] 3 W. W. R 788 ; revsgti, 14 
Sask. L. R. 5.— CAN. 

PART VII. SECT. 2. 

gi. Train run in contravention 

of Ijord*8 Day Act.] — Pltf. shipped 
goods, including horses, by defts.* 
line, Sc signed a speoial contract 
providing that defts. should not be 
liable for any loss or damages in respect 


BX. 



Vol. n. — ^Animals. Oases 668a — 687a. 


Part VIII.— Wild Birds. 


563a. Birds lawfully taken else- 

where.]— Applt, was charged under Wild 
Birds Protection Act, 1880 (c. 35), s. 3, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved & dismissed it under 
the Probation of Offenders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1918, &, after being 
kept there for upwards of a month to enable 
them to recov(»r their condition, &; travel 
safely, were sent to applt. in London by post. 


They were found in applt. ’s possession in a 
wild & terrified state on Jan. 16, 1919 : — 
Held : the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to bo kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken. — IIaruis v. Lucas, [1919] 
2 K. B. 291 ; 88 L. J. K. B. 1082 ; 121 L. T. 
317 ; 83 J. P. 208 ; 35 T. L. K. 480 ; 17 
L. G. B. 421 ; 26 Cox, C. C. 468, D. C. 

664*. Add. Annotation : — Apld, Harris v. Lucas, 
[1919] 2 K. B. 291. 


Part X. — Cruelty to and Killing, Maiming, and Wounding 

Animals. 


Note. — The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Aniendrnent 
Acts, 1912 (c. 17), &; 1921 (c. 14). In considering 
the cases in Sect. 1 of this Part, regard should bo 
had to their dates & the Act under which they were 
decided. 

668. Add, Annotation : — ^Mentd. Gould v, Hough- 
ton, [1921] 1 K. B. 609. 

572a, Shooting trespassing dog — No attempt to 
drive dog away before shooting.] — A farm 
labourer shot at a dog which was trespassing 
on liis master's land, & wounded it. The 
dog was not doing damage & deft, made no 
effort to drive it away before lie shot it, & 
the justices found that shooting was not 
necessary ; — Held : he was ^ilty of “ cruelly 
ill-treating ’’ the dog within l^rotection of 
Animals Act, 1911 (c. 27), s. 1. — Barnard v, 
Evans, [1925] 2 K. B. 794 ; 94 L. J. K. B. 
932; 133 L. T. 829; 89 J. P. 165; 41 

T. L. B. 682 ; 28 Cox, C. C. 69, D. C. 

574. Add, Annotation : — Distd. Barnard v, Evans, 
[1925] 2 IC. B. 794. 

of the Lvo stock hy reason of injury 
exoept such as might arise from a 
collidom & should In no coijo bo 
re^onsiblo for any amount exceeding 
oortain small sums named. Pltr. 
aooompanied his goods, & the train 
was lawfully proceeding on a Sunday, 
notwith8ta.nding thd Lord’s Day Act, 
when a ooUIsion occurred with one of 
defts.* trains, which Was being run 
unlawrully because In contrayention of 
that Act, & some of the horses &: other 
goods of pltf. were destroyed or 
damaged. Pltf. sued In tort for the 
amount of his loss, claiming much more 
than the limited amounts stated In the 
Bpooial contract. Defts. set up the 
special contract ; — Held : the pro- 
yislon of the contract limiting tho 
liability of defts. in tho case of a col- 
lision to a stated sum did not sustain 
the defence, because that provision 
must be taken not to have contemplated 
a collision occurring by reason of the 
breach of a statute distinctly pro- 
hibiting & making unlawful the act 
which caused the collision. — R isk v,. 


576. Add, Annotation : — Dlstd. Barnard v, Evans, 
[1925] 2 K. B. 794. 

587. Add, Annotation: — Aa to (1) ife (2) Refd. 
Jenkins v. Ash (1929), 45 T. L. B. 479. 

5g7a. Liberation in exhausted condition.] — 

On a prosecution of A. & G. for cruelly 
ill-treating a live wild rabbit contrary to 
Protection of Animals Act, 1911 (c. 27), s. 1, 
it appeared that A. had dangled tho rabbit 
by its hind legs three or four yards away 
from two greyhounds, held in leash by G., 
& that the greyliounds having been Liken 
thirty or forty yards away, tlie rabbit had 
been thrown on the ground, whore it had 
remained, only hopping a couple of yards 
when flickoii by a hat. Tho magistrate held 
that there was no cruel ill-treatment within 
the sect. ; that what had been done by 
resps. was ordinary coursing & so prot ected 
by sect. 1 (3) (h), & that there was no evidence 
of the rabbit having been liberated in an 
injured, mutilated, or exhausted condition. 
On appeal : — Held : all the evidence showed 
that there had been cruel ill-treatment of tho 

Co. (1910), could not be convicted of Ill-treatment 
under Prevention of Cruelty to 
Animals Act, 1890, s. 3 (a), as he was 
not in a position to exercise control 
over the animal at tho time of tho ill- 
treatment. — R. V. Naziu Waziu (1919), 
I. L. R. 44 Rom. 159.— IND. 

sd. Permitting animal injured on 
ship to land — Master of ship ignorant of 
animaVa condition^ — Held: tho mas- 
ter’s want of knowledge was no defence. 
~M‘Lakkn V. Smith, [1923] S. C. (J.) 
91.— SCOT. 

PART X. SECT. 1. SUB-SECT. 2. 

se. Carrying cranes hy train — 
With eyes stitched up,] — Held: accused 
had committed no offence under Pre- 
vention of Cruelty to Animals Act, 
1890, s. 3, ol. (6), for the cruelty waA 
caused by the persons who stitched up 
tho eyes & not by the manner or 
position in wldch the birds were 
carried in the train. — R. u. Ibbahim 
Mker Shiicvr (1917), I. L. R. 41 Bom. 
054.— IND. 


CVNADIAN I^VCIFIU RY. 

14 W. L. K. 035.— CAN. 

PART X. SECT. 1, SUB-SECT. 1. 

674 ii. Failure, to remove from 

animal broken pieces of instrument ..] — 
Resp. undertook to treat a horse, & 
inserted into tho anlmars urethra a 
catheter, which broke, & the horse was 
returned to its owner with the broken 

B leces left in tho urethra : — Held : (1) 
resp. allowed tho broken pieces of tho 
catheter to remain in the urotiira for 
an unreasonable time, without taking 
any steps to alleviate tho pain or with- 
out taking any steps to secure their 
removal, he unreasonably caused un- 
necessary pain ; (2) ro.sp. was under a 
duty to Inform tho owner of the horse 
within a reasonable time that the 
fragments wore in tho animal’s urethra. 
— ^Mabtin V. Carpenter, [1925] S. A. 
S. R. 421.— AUS. 

sc. Abandoning horse in street — 
Horst found starving — Whether owner 
exercisino corUrol.y^Held : aocusod 

135 



Cases 687a— 705a. English and Empiek Digest Suppi-ement. 


rabbit & that the rabbit had been liberated 
in an exhausted condition. On thi.s ground 
& also on the ground that the cruel ill-treat- 
ment occurred before the rabbit was liberated 
for the purpose of being coursed or hunted, 
resps. Jiad not brought themselves within the 
protection given by the sect, to the coursing 
or hunting of any captive animal. — Jenkins 
V. Ash (1929), 141 L. T. 591 ; 93 J. P. 229 ; 
45 T. li. K. 479 ; 27 L. G. K. 537, D. C. 

687b. Ill-treatment before liberation.] — 

.Tenktns V, Ash, No. 5S7a, anir. 


595. Add. AnrwMion 

Plowdon i'. Lawrence, [1929] 1 
613. Add. Annotation : — Retd. U. 

Parvrcll (1918), 87 L. J. K. B. 913. 

661. Add. Citedion :—26 Cox, C. C. 113. 

653. Add. Annotation : — Held. Nye v. Niblett 
(1918), 87 L. J. K. B. 690. 

664. Add. Annotations: — Consd. Horton v. Gwynne, 
[1921] 2 K. B. 001. Apia. Parey v. Welch, 
I1929J 1 K. B. 388. 

666. Add. Annotation : — Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 690. 


Part XI. — Diseased Animals. 


667. Add. Annoiaiion : — Refd. Theyer v. Purnell, 
[191812 K. B. 3,33. 

669. Add. Cilaiion : — 88 L. J. K. B. 263. 

664. Add. Annoiaiion : — Refd. Phillips r. Britannia 
Hygienic Jjaundry Co., [1923] 1 K. B. 
539. 

690a. “Double dipping” — Meaning.] — Held: 

the words “ double dipped ” meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping. — Adams v. 
Gaixoway (1925), 23 L. G. R. 688, D. 0. 


697. Add. Annotations : — Generally^ Mentd. K verett 
V. Griffiths, [1924] 1 K. B. 941; Aylott v. 
West Ham Corpn., [1927] 1 Ch. 30. 

699. Add. Annotation: — As to (1) Refd. B. v. 
North Worcestershire Assmt. Com., Ex p. 
Hadley, [1920] 2 K. B. 307. 

705a. Burden of proof — Diseases of 

Animals Act, 1894 (c. 57), ss. 4 (1), 67 (1).] — 
Wilson v. Yates (1927), 91 J. P. 188 ; 44 
T. B. R. 25 ; 25 L. G. R. 514, D. C. 


Note. — It has been found desirable to add the following Part : — 

Part XII. — Breeding of Animals. 

Statutory control — Horse breeding.] — See Horse — For expense of covering.] — See original 

Brecing Act, 1918 (c. 13). volume, p. 257, No. 380. 

Increase in animals — Who entitled to.] — See 
Hire of stallion’s services — Right of lien on mare original volume, j)p. 212, 213. 


PART X. SECT. 1, SUB-SECT. 3. 

sf. Commitment for trial for oi'er- 
drivim — JurUdiction of rwr imtire.] 

R. t?. Nrlson (1916), 28 Cau. Criin. 
Caa. 276 —CAN. 

PART XI. SECT. 1. 

G62 vi. .] — A contract for the 

sale of aninialH aflPoot.od with a con- 
Uitrloiis or InfoctlouH dlscano Is an 
ofToiKM* affainnt R. S. C. 1906 (c. 76). 
8. 38, whether or not tho Roller knows 
that the animalfl arc ro affect od. — 
Baldwin v Snook, [191 8] 2 W. W. R. 
314 : 40 D. L. R. 433.— CAN. 

662 vii. .) — On a sale without 

warranty of an animal knonm to tho 
seller to he affected with a certain 
contnpionB diReoflc there is no common - 
Jaw duty upon tlio Bollor to worn the 
buyer of the diHOOHO, whore the latter 
ip reputed to he poRRosHed of more than 
ordinary Rklll ^ knowledge in the treat- 
ment of aniinnlR, tlie dlsoaRe In quoHtion 
is fairly eommon in tho neighbourhood, 
the buver kuowH that the animal is 
suffering from Rome complaint, al- 
though not the particular nature of it. 
& tho buyer refuses to complete the 
sale until lie has had the animal in 
his possession u certnin time. 

The Animal Oontagious Diseases Act, 
R. S. C. 1906 (c. 75), does not give a 
right of action to a hnyor of animals 
who suffers damage from a sole which 
is illegal under that Act. — O’Mkalkt 
w. t=?WARTZ, [1918] 3 W. W. R. 98.— 
CAN. 

662 viii. .) — In view of Orders 

In Council authorised under s. 38k 
exempting tuberculosis from tho effect 
of Animal Contagious Diseases Act, 
R. S. C. 1906 (c. 75). R. 38, liaUivin v. 
Snook. No. 602 vi., ante, was hold not 


applicable to support a defence o( 
illegal sale of cattle. — Wood, Wkiijjcr 
& McCartut, Ltd. v. Valcour, [1921] 
2 W. W. R. 32.— CAN. 

662 ix. ,] — Where animals are 

exposed for sale by a vendor & he knows 
that they are infected with a contagious 
disease he is liable to a penalty under 
Animal Contagious Diseases Act, & if 
he effects a sah^ of tho animals under 
such oircumataiices the sale is illegal Sc 
void. If In addition to the breach of 
his statutory duty the vendor makes 
false ropreHontations as to the con- 
dition of the animals & thereby in- 
duces a person to purchase them, tho 
latter la entitled to succeed in an action 
for any resulting damages sustained 
by him, & in any event he Is entitled 
to recover any money paid by him to 
the vendor on the illegal contract, he 
not being In pari delicto with the 
vertdor. — Long r. Zlatniok (1922), 70 
D. L. R. 88 ; [1922] 3 W. W. R. 687.— 
CAN. 

PART XI. SECT. 2, SUB-SECT. 3. 

sk. Hogs fed on garbage — Under 
licence waiving compensation — ZHsease 
necessitating slaughter — Onus of proof 
of cause of disease.] — ^A. obtained a 
licence to feed his bogs on garbage 
obtained from outside, which lioeuoe 
coutained the following words : “ In 
consideration of the granting of a 
licence to me I hereby agree . . , (4) to 
forfeit all claim to compensation, in 
cose it is nec^essory to destroy any of 
my hogs, as a result of hog cholera, 
unless it can be shown that the in- 
feotion came from some other source 
than garbage feeding ** : — Held : tho 
onus of proving that the cholera in 
question came from some other source 


than garbage feeding was upon sup- 

S liant. — A lderson v. R. (1922), 65 
L. R. 398 ; 21 Exch. C. R. 359.— 

CAN. 

PART XL SECT. 2. SUB-SECT. 6. 

si. Power to make bye-law — JVo- 
hiniiing admission of infected animals 
min municipality.] — To provide in a 
bye-law that no animal affected with 
any infectious or contagious disease 
shall be brought into the municipality 
was held to bo beyond tho powers of a 
municipal council under Municipal Act. 
— R. V. Mould, 11920) 2 W. W. R. 
640 ; 62 D. L. R. 302.— CAN. 

PART XII. 

sm. Statutory control — Horse br end- 
ing — Pefusal of certificate of registration 
of stain (m — Hegistraium of Stallions 
Jet. 1916 ]— At the trial of an action 
by a person, who was tho owner of a 
stallion, against the members of the 
Board of CJontrol & Appeal under the 
above Act for wromrful refusal to 
consider an appeal against tho refusal 
of a certificate of registration, it 
appeared that pltf. vras not actual 
owner but had contro i & management 
of the animal : — Held : he was en- 
titled to maintain the action. — Dutton 
V. Evans (1920), 16 Taa. L. R 45. — 
AUS. 

Hire of daUion's services — lAabitity 
of ovm^T of stallion — Injury to mare.]r— 
See Vol. II., p. 220, cases q, r. 

Mare improperly served by 

stallion.] — See Vol. II., p. 220, cases 
p, t, u. 

sp. Preach of contract. 1 — 

Sinclair v. Walker, No. 380 i., ante. 
—CAN. 



Vol. n.— Arbitration. Casas 8—41. 


ARBITRATION. 


Part I. — The Submission. 


3. Add, Annotation: — ^Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. K. 448. 

24», Add. Annotation : — Refd. Anglo-Newfound- 
land Development Co. v. H., [1920] 2 K. B. 

214. 

26. Add, Annotations : — Refd. Anglo-Nowfonnd- 
land Development Co. v, fl., [1920] 2 Iv. B. 

214. Mentd. Agricultural \\liolesale Soc. 

V, Biddulph & District Agricultural Soc., 
[1925] Ch. 7G9. 

26a. ; Verbal agreement to grant royalties — 

Amount to be settled by arbitration — Refusal 
of grantee to arbitrate.] — In 1913 a patent 
was granted for “ Improvements in winches 
for operating the rope of a duplex derrick.’* 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses as technicfil adviser & 
engineer draughtsman ; the co., while the 
patentee was in their employment, made 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.’s service, 
tlie co. should have pltf.’s licence to make Sc 
sell windlasses under the patent, at a reason- 
able royalty, Sc, failing agreement between 
the pai*tie8, at such royalty as might be 
settled by ai*bn. He contended that he 
would have received at least 5 per cent, on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 
licence from pltf. : — Held : plbf. had proved 
that the agreement for a licence ha<i been 
made ; he was entitled to a reasonable 
royalty ; as the agreement was verbal. 

Sc defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an ofilcial referee for inquiry Sc report 
under sect. 13 of the above Act. — Plkming 
V . Doig (.1. S.) (Grimsby), Ltd. (1921), 38 41. 

li, P. O. 57. 


36a. Reference under National Health Insurance 
Regulations of Insurance Commissioners.] — 
By an agreement between a medical prac- 
titioner on the panel Sc the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
Sc by clause 1 the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
any dispute or question arising between 
the committee Sc the practitioner . . . relating 
to tlie construction ^of this agreement or the 
rights Sc liabilities of the committee or the 
practitioner . . . hereunder shaU be referred 
to the Comrs.” By rcg. .51 of the regulations, 
“ Whore under the provision of these regula- 
tions or of any agreement made botw^een the 
committee Sc a practitioner ... is referred, 
or any appeal from a decision of the com- 
mitl^o is made to the Comrs. the Comrs. 
shall determine such questions or appeal in 
such manner as they think fit, Sc if in the 
opinion of the Comrs. a hea.ring is required 
they may authorise any two or more of the 
Comrs. to hear Sc determine such question 
or appeal, Sc any decision of the Comrs. or 
any of them made under this article shall be 
final t'i: conclusive.” A dispute having arisen 
under the agreement, tbe practitioner 
bi*ought an action against the comraittt^e in 
pespooi tliereof. Sc tlie committee applied 
under the Act of 1889, s. 4, to stay the fiction : 
— Held : the action must bo stayed 

(PiCKFORD, L.J. Sc Sargant, J.) Upon the 
ground that tliere was a ” submission ” to 
arbn. within the Act of 1889, s. 27 (Rankes, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners Sc the committee. — 
Clements r. County of Devon Insur- 
ance Committee, [1918] I K. B 94 ; 
87 L. J. K. B. 203 ; IIS L. T. 89 ; 82 J. P. 
71, C. A. 

Add, Annotation : — Consd. O’Rourke v, Dar- 
bishire, [1920] A. C. 581 


PART I. SECT. 2. 

d i. Informal eTtension of 

written aulymisinon amourUina to new 
parol submission,}— An award was not 
made within the time fixed by tJie 
written submission to arbn. nor was 
the time extended. The arbitrators 
roceeded after the expiry of ttie time, 
oth parties appearing before them Sc 
taking part in the proceedings. Sc the 
award was made & not appealed from 
or moved against, Sc had ever since 
boon acted upon : — Held : a parol 
Bubmlssion must be taken to have been 
made & to include tlie terms contained 
in the written one, & the award to 
have been made pursuant to the parol 
submission. — Harrison v. Harrison 
(1918), 41 O. L. II. 195 ; 13 O. W. N. 
245.-~CAN. 


10 V. Signature of one of 

series of dticumcnis — Forming pari of 
aoreement.] — A submissioTi or written 
agreQuient to submit differenceB to 


arbn. may bo collected from a scrios 
of documents, even thougli connected 
by parol evidence, & signature of any 
document forming part of* the agree- 
ment is BUffleient to bind the person 
so signing to the submission contained 
In the agiH*emcnt — Sukhamal Han- 
sinnAit V. Barn Lal Kedin & (X). 
(1920), I. L. K. 42 All. 525.— IND. 

I i. General requisites.] — An 

award made by arbitrators is not 
Invalid on the ground that in tlie 
reference to arbn. the actual dispute 
is stated merely In general terms, wiien 
the award Itself shows that tlie nature 
of the dispute was properly explained 
to the arbitrators. — Ham Bahadur 
Sen V. Mahanatii Ganesh Braqat 
(1923). I. L. H. 2 Pat. 654.— IND. 

i;; ] — A submission to arbn. 

according to the above sect. Is a sub 
mission which provides tiiot elcher 
party In case of a dispute arising on 
the contract is at liberty to take the 
necessary steps to get the dispute 

1S7 


decided by arbn — lluaroR Fi.Li'Ut- 
MAN City Lines, Ltd. (1925), I. L. H. 
4 9 Bom. 854. — IND. 

1 iii. Written agreement to stih- 

mit.] — A RubmlBsion to arbn. under 
Indian Arbn. Act need not be signed 
by both parties. All that Is ri'quired 
is a written agreement to submit, 
& acting upon it. — H adtia Kan'J’a 
Das r. Baerrien Biiottikrs (1928), 
1. L. H. 50 Calc. 118.- IND. 

PART I. SECT 3, SUB-SECT. 1. 

sa. Appointment nf appraisers — 
Uruier arrangement sciHirnte from 
policy,] — Held : not to constitute a 
siibmisHlon to arbn., hut a provision for 
appraisement. — Sevrt.e v. Alliance 
iNHimANCE Co., f 19251 4 I). L. R. 378 ; 
[19251 3 W. W. H. 729 — CAN. 

PART I. SECT. 3, SUB-SECT. 2. 

42 iil. .] — In an action of 

slander the part.ics agreed to trial before 
a judge Sc seven jur^'-mon Instead of the 
roqulbito eight. A verdict w'ns given 
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44a. Appeal.] — Where proceedings are 

taken out of the ordinary cutava ofirice^ with 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive cither party 
of the right of appeal, unless there has l^en 
an attempt to give the ct. a jurisdiction 
which it does not possess, or unless the pro- 
cedure has been so violently strained as to 
be put entirely out of its course. — ^PiSANi v. 
A.-G. FOR Gibraltar (1874), L. R. 6 P. C. 
516 ; 30 L. T. 729 ; 22 W. B. 900. P. C. 

Amwlaiinns : — Mentd. Peaddy v, Pondergrast (188C), .'>5 
L. T. 7fi7 ; Moody v. Cox & Hatt (1917), IIC L. T. 740 ; 
Ware V. WhiUock, [1923] 2 K. B. 418. 

58. Add. Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

63a. .] — Boynton v. Richardson, No. 

71a, posf. 

66. Add. Annoiations : — Consd. Richardsons &> 
Bradley v. Bernha.Td, [1925] 2 K. B. 121 ; 
Simbro Trading Co. v. Posograph (Parent) 
Corpn., [1920] 2 K. B. 206. 

68. Add. Annotations : — Consd. Charles v. Cardiff 
(Jollierics (1928), 44 T. L. R. 448. Mentd. 
Hirji Mulji v. Cheong Yue S.S. Co., [1926] 
A. C. 497. 

70. Add. Annotation: — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

71, Add. Annoiations : — Apld. Boynton v. 
Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R 1). C. v. Ward (1927), 91 J. P. 200. 
Refd. Brightman v. Tate, [19191 1 K* B. 463; 
Wisbech 11. a V. Ward, [192S] 2 K. B. 1. 

71a. Surveyor’s certiOcate — Valuation of timber — 
Liability for negligence.] — A firm of sur- 
veyors was appoint/cd jointly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 
subsequently commenced proceedings against 
the surveyors for damages for negligence in 
re.spect of their valuation of the timber : — 
H eld : the surveyors were in the position of 
quasi -arbitrators, A; the action failed. — 
Boynton v. Richardson (1924), 69 Sol. Jo. 
107. 


78. Add. Annotation: — ^Refd. L. & N. B. Ry. v. 
Basington Union Assmt. Com. & Basington- 
with-Thorpe Paiish Council (1926), 96 L. J. 

K. B. 266. 

79. Add. Annotations : — Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. Mentd. 
Lebeaupin v. Crispin, [1920] 2 K. B. 714. 

80. Add. Annotations : — Refd. Fried Krupp Akt. 
V. Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Jebara v. Ottoman Bank, [1927] 
2 K. B. 254. Mentd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2 K. B. 623 ; 
C:)entral India Mining (5o. v. Soc. Coloniale 
Anversoise, [1920] 1 K. B. 753 ; Larrinaga 
V. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 38 T. L. R. 739. 

135a. .] — By a contract made between an 

Italian buyer & English sellers it was pro- 
vided as follows : “ Any dispute arising out 
of this contract to he settled by arbn. in 
London in the usual way.*’ A dispute 
having arisen between the parties, defts. 
appointed M. as their arbitrator. Pltf. 
having failed to appoint an arbitrator after 
due notice given, M. made an award in 
favour of defte., & defts. thereupon counter- 
claimed to enforce the award ; — Held : (1 ) the 
words “ to be settled by arbn. in London in 
the usual way ” meant the way in which 
disputes arising as to the particular com- 
modity were settled in London, & there was 
ample evidence that the dispute had been 
settled “ in the usual way ” ; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & pltf. 
having failed to move within the limited 
time, his remedy in that respect had lapsed. — 
ScRiMAOLio V. Thornbtt & Fehr (1924), 131 

L. T. 174 ; 40 T. L. R. 320 ; 68 Sol. Jo. 
630 ; 29 Com. Cas. 175, C. A. 

141. Add. Annotation : — Refd. Phoenix Insce. of 
Hartford v. De Monchy (1929), 141 L. T. 
439. 


for pltf. Doft, appealed : — Ueld : the 
ot. bad acted as an arbitrator, & no 
appeal lay. — L oank v. Black, [1925] 3 
1). L. R. 940.— CAN 

42 iv. .] — lie Fraser’s 

Appeal, Wiivnipeo CriARTRR, [1927] 
4 D. L. R. 213; [1927] 2 W. W. 11. 

COO ; 36 Man. L. R. 597.— CAN. 

PART I. SECT. 3, SUB-SECT, 6. 

51 ii. .] — Where laud was ex- 

propriated for railway purposes the 
railway co. the owner a«rreed to have 
tho conipeuaation determined hy refer- 
ence to three named persouH called 
“ valuers ” in the submisstou : their 
decision ^^’as to be binding Sc oon- 
oluslvo on both parties & not subject 
to appeal : they could view tho pro- 
perty Sc call sucJi witnesses & take such 
evldonco, on oath or otherwise, as they, 
or a majority of thorn, raiffht think 
proper ; & either party could have a 
repposontativo present at the view 
or taking of evidence, but Ids failure 
to attend for any reason would not 
affect the validity of tho decision ; — 
Held : tills agreement did not provide 
for a judicial arbn. but for a valuation 
merely. — (I ampbrllpoud. Lake On- 
tario & Western Rt. Oo. v. Massib 
(1914), 60 a. C. R. 409.— CAN. 

m i. Assessing loss by theft fire — 
Appiriidment of appraisers under ar^ 
rangemeni srjHircUe from policy .] — 
Held : a provision for appraisement. 
Sc not a submission to arbn. — S earle 


V. Alliance Inruranok Co., [1925] 4 
D. L. R. 378 ; [1925] 3 W. W. R. 729. 
—CAN. 

n i. S.P, Irwin fj. Campbell (1914), 
32 O. L. R. 48.— CAN. 

PART I. SECT. 4. 

t i, S.P. .Inauendra Nath Baochi 
V. StTRKS Chandra Roy (1927), I. L. R. 
6 Pat. 656.— IND. 

V i. .] — The selection of a 

guardian tjannot be referred to arbn., 
OR it is not n matter of private interest 
between parties. — Palaniandi Chetti 
V. Adaikalam Cheiti 1923), 1. L. R, 
47 Mad. 459.— IND. 

sm. Liability for amount of ali- 
mony.] — Held : proper subjects for 
arbn. — Harrison v. Harrison (1918), 
41 O. L. R. 195 ; 130 W. N. 245.— 
CAN. 

8p. Right to receiver db injunction .] — 
Held : not a matter to refer. — 
Surendra Kumar Roy Ghowdhury 
r. SusHiL Kumar Roy Ohowdhury 
(1927), 1. L. li. 65 Calc. 249.— IND. 

PART I. SECT. 5. 

Bt. Reference by Crown — By whom 
signed.] — Dominion Building Corpn., 
Ltd. V. R., [1927] 2 D. L. R. 510 ; 
[1927] Exch. C. R. 79.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

137 ii. .1 — ^Where a Bubmlssion 


te arbxL Is made subjoct to Arbn. Act. 
R.S.A., 1922 (c, 98), the provisions of 
that Act must bo held to bo applicable 
In so far as they can reasonably be 
applied. — ^Masters Sc McDougall v. 
Stophen, Stephen v. Masters & 
McDougall, [1925] 4 D. L. R. 684 ; 
[1925] 3 W. W. R. 493.— CAN. 

PART I. SECT. 6, SUB-SECT. 3. 

145 V. .] — A policy of fire 

Insurance provided that if a claim be 
rejected & an action be not commenced 
within three monilis after such rejec- 
tion, all benefits under the policy 
should bo forfeited, & further any 
question of amount of loss should be 
referred to arbn., such arbn. to be a 
condition pi'ccodent to any action. 
To a claim sent in. the co. answered 
that tber did not agree upon the 
amount claimed & that under the con- 
ditions of the policy they did not 
admit their liability : — Held : the 
right of action was that it might be 
decided whether such rojeotiou was 
right or wrong, & It was only In the 
event of that question being decided 
against the co. that it would become 
necessary to ascertain the amount of 
the loss by arbn. — Eagle STAii & 
British Dominions Insurance Co, 
r. Dinanath (1922), I. L. R. 47 Bom. 
609.— IND. 

oi, .] — The parties in 

framing a contract may insert a clause 
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146. Add, Annotaiions : — Consd. Woodall v. Pearl 
Assce., [1919] 1 K. B. 693. Distd. Macaura 
V, Northern Assce., [1926] A. C. 619. Refd. 
Sanderson v. Armour (1922), 91 L. J. P. C. 167 ; 
Hirji Mulji v. Cheong Yue S.S. Co., [1926] 
A. C. 497. 

147. Add, Annotatwn : — Consd. Macaura v. North- 
ern Assce., [1926] A. C. 619. 

147a. -J — In a proposal for insurance 

against accident the intending assured stated 
his occupation & signed a declaration that 
the answers to the questions therein were 
true, & that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 
declaration which proposal & declaration 
warranted to be true it is agreed shall be the 
basis of this contract ... & be considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facto render this policy null void & 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renewed from year 
to year but only upon condition that nothing 
had happened to increase the risk, & if the 
risk was increased by {inter alia) the assured 
engaging in some other occupation, then 
“ unless notice in writing of such increased 
risk is given to the co. . . . & any extra 
premium that may be required paid . . . the 
policy is void & no claim can be imule.” 
By condition 11, “If any question shall 
arise touching this policy or the liability of 
the CO. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured & all 
persons claiming tlirough the assured may 


refer & shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889 ... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.” During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice os required by condition 
8 had not been given to the co., <& contended 
that the policy was therefore void, & they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy: — Held: (1) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a right of 
action ; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
& were entitled to rely upon the arbn. clause 
as a defence to the action. — Woodall v. 
Pearl Assurance Co., [1919] 1 K. B. 593 ; 
88 L. J. K. B. 706 ; 120 L. T. 550 ; 83 J. P. 
125 ; 63 Sol. Jo. 352 ; 24 Com. Cas. 237. 
O. A. 

Annotation: — As to (2) Reid. Macaura r. Northern Assce., 
[192.53 A. C. GIO. 

Compare original volume, p. 356, No. 293. 

153. Add, Annjotations : — Refd. Lowthcr'y. Clifford 
(1920), 96 L. J. K. B. 570. Mentd. Croft v, 
Blay, [1919] 2 Ch. 343 ; Cole v. Kelly, [1920] 
2 K. B. 106 ; Re Leeds & Batley Breweries At 
Bradbury’s Tjease, Bradbury v, Grimble, 
[1920] 2 Ch. 548. 

155. Add, Annotations: — As to (1) Refd. Jones v. 
Oceanic Steam Navigation Co., [1 924 ] 2 K. B . 


binding thoun to refer nil future 
disputes, either in the carrying out 
of the contract or in respect of a breach 
of it, to arbn., & one party to such a 
contract cannot, by averring that the 
other party has repudiated the con- 
tract, get rid of the arbn. clause. — 
SANDEitsoN & Son v. Akmour & Co., 
Lto. (1922), 91 L. J. P. C. 167 ; 127 
L. T. 597 ; [1922] S. O. (H. L.) 117 ; 
59 Sc. L. R. 208.— SCOT. 

eii. .] — ^Whero there is a 

repudiation which goes to the sub- 
Htanoe of the whole contract, the 
person sotting up tliat repudiation can- 
not insWt on a subordinate term of the 
contract still being enforced. — Graham 
u. I’ROviDENT Life Assurance Co., 
[1922 J N. Z. L. R. 718.— N.Z. 

e iii. .] — Where a dontract 

contains an arbn. clause, & one of the 
parties seeks to avoid the contract, 
the dispute is referable to arbn. 11 the 
avoidance of the contract arises out of 
the terms of the contract itself. Where, 
however, a party seeks to avoid the 
contract for reasons dehors It, the 
arbn. clause cannot bo resorted to as 
it, together with the other terms of 
the contract, is set aside. In other 
words, a party cannot rely on a term 
of the contract to repudiate it, dc still 
say the arbn. clause should not apply. 
If he relies on a contract he must roly 
on It for all purposes. — India Elkctrio 
Co. V, General Electric Trading 
Co. (1929), I. L. R. 63 Bom. 673.— 
IND. 

• i. Performance of contract 


prevenied hy Qnvemmeni .] — A Ann 
agreed to sell & to ship from Calcutta 
to Buenos Ayres bales of jule goods. 
The contracts contained provisions 
exempting the sellers from liability 
for late & short shipment attributable 
{inter alia) to Go^, commandeering 
of shijKS, war, or any other unfore- 
eoen cii'cumstances ** & Included pro- 
visions for the sliipmont of delayed 
cargoes os soon as possible, subiect to a 
right of refusal on the part of the pur- 
chasers. Each contract contained an 
arbn. clause in these terms : “ Any 
dispute that may arise under this con- 
tract to bo settled by arbn.** Before 
all the boles had been sliippcd, the 
further export of jute from India to the 
Argentine was prohibited. A con- 
troversy having arisen between the 
parties as to whether, in the cItcutii- 
stances, the contracts had been 
rendered void & unenforceable quoad 
the sliipmont of the remainder of the 
bales : — Held .* on a construction of the 
contracts, the controversy was a 
dispute arising under the contracts, & 
accordingly, fell to be determined by 
arbn. — Scorr & Sons v, Del Sel, 
(19233 a. O. (H. L.) 37.— SCOT. 

sii. Contract cancelled.) — If a 

contract is cancelled, an arbn. clause 
falls with such cancellation. — Cox 
Towing Line v. Bunfield & Co. 
(1922), 08 D. L. R. 133.— CAN. 

■ iii. Existence of dispute .) — 

The right of one party to a contract to 
insist upon a term in it providing for 
reference to arbn. depends in the first 
place on the existence of a dispute. — 

139 


Stand AR i> Insurance Co. v. Scandreti’ 
(1923), 2:1 S. K. N. S. W 264 ; 40 
N. S. W. W. N. 22 — AUS. 

B iv, .3 — The existence of a 

dispute is an essential condition for the 
Jurisdiction of arbitrators. — Uttam 
CHAND SAUGltAM V. JeWA MaMOOJI 
(1919), I. L. R. 46 Calc. 534.— IND. 

153 Iv. Lease in dispute.] — A 

lease contained u clause referring t.o 
arbn. certain spocillc matters & “ any 
other Questions in reference to this 
loose which may arise between the 
parties.*’ In arbn. proceedings tho 
issue between the parties was not tlu* 
validity of a notice to quit but tlie 
question wiiother tiie tenant was 
possessing under the leaso or under a 
now bargain : — IJcM : os tho lease 
itself was in dispute, Uie arbn. clause 
in tho lease did not apply. — Hotji v . 
Cowan, [1926J S. C. 58.^COT. 

8b. Clause in broker's note — Rules 
applicable to members only.) — liour was 
sold by defts. to pltf. under eontraci.s 
In broker’s notes which contained a 
condition that tho rules & regulations 
of the S. Assocn. should apply. The 
rules of tho OHSocn. provided that every 
dispute or dltToreuco arising out of any 
contract or dealing should ho referivd 
to arbn. Pltf., who was not a member 
of the asBocn., liaviug sued defts. for 
damages for breach of contract : — 
Held : as the rules referring to arbn. 
wore applicable only to disputes 
between members of the ossocn., an 
application for a stay of proceedings 
must be dismissed. — Levin t». Berg, 
ETC., [1921 J App. B. 78.— S. AF. 



Cases 155— 166c. English and Empire Digest Supplement. 


730; N. V. Kwik Hoo Tong Handel Maat- 
schappij V. Finlay, [1927] A. C. 604. A a to 
(2) Refd. Sanderson v. Armour (1922), 91 
U J. P. C. 167, 

156. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. CIO. 

164'. Add, Annotation : — Consd. Pinnock v, Lewis 
^ Peat, [1923] 1 K. B. 690. 

164a. .] — By two contracts made in 1919, 

applt. bought from resps. a large quantity 
of “ American Fresh Eggs.** The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
“ such reference shall be claimed in writing 
within three days after the goods have been 
landed.’* It was also provided that the 
award in writing of any two arbitrators should 
be conchisive binding on all parties, subject 
fo the right of appeal. The goods arrived in 
tJngland, & were not examined at the port 
of landing, but were sold by applt. to sub- 
purchasei's. More than three days after tlio 
goods had been landed applt. wrote to resps. 
complaining that the goods wore of inferior 
quality, & some time later he wrote a letter 
claiming a reference tr> arbn. Besps. did 
not then take the objection that the claim 
was out of time, but signed a siibrnission to 
arbn. in respect of each contract. At the 
reference resps took the points that applt.’s 
claim was out of time, <fe that the goods should 
have been examined at the port of landing. 
*rhe arbitrators awarded “ that the luiyei: 
was out of time in examining & making claim 
on the goods, also in claiming arbn., 
that thcTefore his case fails.” The buyer | 
took no steps to set aside the awards, but i 
nearly two years later brought an action ‘ 
claiming damages for breach of contract : — 
Held : the awards were a bar to the action. — 
Ayscopoit r. SiiEED Thomson A Co. (1924), 93 
J. .1, K. B. 924 ; 131 L. T. CIO ; 40 T. L R. 
707 ; 30 Com. Cas. 23, H. L. ; offg, (1923), 92 
I.. J. K. B. 878, C. A. 

Annotation : — Distd. Piunock v, Lewis Sz [19231 1 

K. li. (590. 

165a. Arbitrator to be appointed within limited 
time.] — A ship was chartered for a voyage 
from R. to H. with a full cargo of linseed. 
*riie charterparty provided for the reference 
of all disputes to the final arbitrament of two 
ai'bitrators, one to bo appointed by each of 
the parties, with power to appoint an umpire, 
It the clause continued : ‘‘ Any claim must 
bo made in writing claimants’ arbitrator 
appointed within three months of final 
discharge, & where this provision is not com- 
plied with the claim shall be deemed to be 
waived & absolutely barred.” After the 
arrival of the ship at 11. the charterers 
brouglit an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The shipownens pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
mainWinable, &, by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law : — Held : (1) the 


ground that it ousted the jurisdiction of the 
, (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to nnsoaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause. — 
Atlantic Shipping & Trading Co. v, 
Dreyfus (L.) & Co.. [1922] 2 A. C. 250 ; 91 
L. J. K. B. 613 ; 127 L. T. 411 ; 38 T, L. R. 
534 ; 66 Sol. Jo. 437 ; 15 Asp. M. L. C. 666 ; 
27 Com. Cas. 311, H. L. ; varying S. C. avib 
nom. Dreyfus & Co. v, Atlantic Shipping 
& Trading Co. (1921), 37 T. L. R. 417, C. A. 

Annotations : — As to (1) Distd. 6t Expld. Czamlkow v. Roth, 
Schmidt. [1922) 2 K. B. 478. As to (2) Distd. Ford v, 
Compfjifin^e FurnoHS (Franco), [19221 2 K. B. 797 ; Pinnock 
t). Lewifl & Peat, [1923J 1 K. B. 690. Generally , Mentd. 
'J’he airlstcl Vinnen, [1924] l\ 61 ; Reed v. Pago & East. 
[1927] 1 K. B. 743. 

165b. .] — A charterparty contained a clause 

providing that all disputes arising out of the 
contract should be referred to arbn., the 
claimants* arbitrator to be appointed within 
a time therein limited, & if he was not so 
appointed the claim was to bo deemed to be 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 
award was made in their favour, the ship- 
owners not appearing : — Held : although the 
loss wixs caused by unseaworthinoss, &, conse- 
quently, the above clause could not have 
boon set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn , but only in accordance with 
its terms, & as they had not complied with 
those terras the arbitrator had no jurisdiction 
to make the award. — F ord (H.) & Co. v. 
CoMPAGNiE Furness (France), [1922] 2 
1C. B. 797 ; 92 L. J. K. B. 88 ; 128 L. T. 
286 ; 16 Asp. M. L. C. 102, D. C. 

165c. .] — Pltfg. bought from defts. a quantity 

of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that “ the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination ” ; that any 
disputes arising out of the contract should 
be settled by arbn. ; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. tt Co., who resold it to 
dealers, «fc they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
wore then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action bv Dltfs. claiming damages, it was 



found that, it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing else : — Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim. — Pinnock 
Brothers v, Lewis & Ltd., [1923] 1 
K. B. 690 ; 92 L. .T. K. B. 095 ; 129 L. T. 
320 ; 39 T. L. R. 212 ; 07 Sol. Jo. 601 ; 28 
Com. Crs. 210. 

Annotation : — Distd. Ayscougb v. Slieod Thomson (1924), 93 
L. J. K. B. 924. 

165d. .] — Pltfs. chartered their ship to defts. 

to carry grain, the charterpaity providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shall be deemed to bo waived 
& absolutely barred.” Before completion of 
discharge defts. made various payments to 
pltfs. on account of freight, & on final dis- 
charge pltfs. claimed that £508 was still 
owing for freight. Defts. admitted that £410 
was still owing for freight, but they set up a 
coimterclaim for £581 for short delivery & 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pltfs. broiiglit an action 
for £568 balance of freight tV: defts. count(‘r- 
claimed £581 for short delivery : — IJHd : 
though pltfs. could not recover the £508, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £410 about 
wliich there had never been any dispute, but 
the coiintercdairn, as it was always in dispute, 
was barred by the arbn. clause. — Beue 
Steam Shippin<j Co,, Ltd. v, Bunge y Bohn 
Limitada S.A. (1027), 43 T. L. B. 371. 

167. Add, Annotation: — Distd. Creditor! Gas Co. 
V. Crediton IT. D. C., [1928] 1 Ch. 447. 

168. Add, Annotation : — Consd. Metropolitan 

Tunnel & Public Works v. L. Elec. By., 
[1920] Ch. 371. 

172. Add, Annotation : — Consd. Hirji Mulji v. 

Add, Citation : — 2 Hudson’s B. 0. 4t)! ed. 100. 
Add. Annotations: — Consd. lie Nott Cardifi 
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puto should arise between the parties as to 
the a^eement or any clause, matter or tiling 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. ; 
— Held : such dispute came within the clause, 
was not a dispute dehors the contract. — 
De La Garde v. Worsnop Co., [1928] Ch. 
17; 96 L. J. Ch. 446; 137 L. T. 475 ; 71 
Sol. Jo. 604. 

.. ** All loss."] — In an action in Manitoba 
against building contractors to recover sums 
improperly paid to them under a contract. 
& for damages, a 3udgmeHt by consent was 
entered whereby it was provided (inter alia) 
that pltf. should recover, among other sums, 
“all loss to pltf. by reason of defective 
workmanship & materials,” & that there 
should be set oft' against the sums recovered 
by pltf. the fair value of the work done <fc 
materials provided at fair contractor’s prices. 
The judgment provided further that the smns 
to be debited &> ert^dited were to be deter- 
mined by two appraisers, iSc that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to be final ; & that the Manitoba 

Arbn. Act should not apply. Defts. moved 
to set aside or vary an award made : — Held : 
G) under the words “all loss” there was 
jurisdiction to award to pltf. not only 
sums actuaUy expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects ; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on its faee, it could not be guos- 
iioned either on the facts or on the law. — 
A.-G, POH Manitoba v. Kelly, [1922] 1 
A. C. 268 ; 91 L. J. P. C. 101 ; 126 L. T. 
711 ; 38 T. L. R. 281, P. C. 

Anm>taUons: — As to (2) Consd. Ktdantan Oovornment v 
Duff Dovolopmiuit Co., [1923] A. C. ; Reid. Hirji Miilji 
ChoouR: Yuc5 S S Co . [J92G] A. C. 497. 

240. Add, Annotation : — Refd. Re Boks & Peters, 
Bushton, [1919] 1 K. B. 491. 

254. Add. Annotat ions : — Consd. Board of Trade v. 
Gayzijr, Irvine, [1927] A. O. 610. Apprvd. 
Bamdutt Barakissen Das v. Sassoon (1929), 
98 L. J. P. 0. 58. 

254a. .] — Unless the submission otherwise 


237a. " If any dispute as to the agreement or any I 
matter or thing therein or intention or con- j 
struction thereof."] — Whore a dispute arose; { 
on a contract as to the meaning of a clause 1 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfacUiry, & tlie , 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, & the 
contract contained a clause that if any dis- i 


above Act. — Cayzeh, Irvine & Co. v. Board 
OF Trade (1925), 95 1.. J. K. B. 134 ; 136 
L. T. 7 ; 42 T. L. B. 163 ; 70 Sol. Jo. 347 ; 
revsd. on other grounds, suh nom. Board of 
Trade v. C-ayzer, Irvine & Co., [1927] A. C. 
010, H L. 

Annotation: — Refd. ITvmaii, v. Hyman, IlngUcs v. Hughes 
(1928), 139 L. T. 41U. 

254b. .] — Although above Act does not in 

terms apply to arbns. it is an implied term 
of a contract which contains an arbn. clause 


PART 1. SECT. 6» SUB-SECT. 7.— A. 

166 iv. .1 — An arbitrator can- 

not, by an erroneous cunstruotiou of the 
contract, give himself jurisdiction over 
matters not covered by It ; he cannot 
go beyond the matters as to which the 
parties agreed to give him jurisdiction, 
nor can he deprive the ct. of the right 
Ac duty of determining the limits of the 
jurisdiction. — L aw r. City of Toronto 
(1920), 47 O. L. R. 251 ; 18 0. W. N. 
58.— CAN. 


PART I. SECT. 6. SUB-SECT. 7.— D. 

a (p.343) i.“>4wj/diXr#’re7ice** — Partner- 
ship disimte — CUmri for damages .] — A 
clause In a deed of partiiorbiilj) provided 
that any difference botwcon the partners 
in regard to any mutter relating to the 
partnership affairs should be submitted 
to arbn. Pltf. sued deft, for damages 
suffered througli tlie fraudulent acts 
of deft, in broach of his duty os a part- 
ner : — Held: such a claim foil within 
the terms of the arbn. clause. — 
Waltokh i*. Allison (1922), 43 N L. K. 
238.— S. AF. 


PART I. SECT. 7. 

ri. .] — Guotre V. Montreal 

CoRPN., [1924] 4 D. L. R. 401.-~CAN. 

sc. ITaivcr of right to %mmedicUe 
appraisal — Repossess'um hg vendor of 
farm irnplemenl — Farm Implement Act, 
JLS.S. 1920 (e. 128), s. 24.1 — Re Gray 
Tractor Cc^. op Canada & Van 
TRo^nsv, [19251 1 D. L. K. 718 ; [19251 
1 W. W. It. 513 ; 19 Sask. L. 11. 202.— 
CAN. 
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that the arbitrator must decide the dispute 
according to the existing law of contract, & 
(wery defence open in a ct. of law can be 
equally proponed for the arbitrator’s decision, 
& consequently in an arbn. above Act can 
be pleaded. — Ramdutt Ramkissen Das v. 
Sassoon (E. D.) & Co. (1929), 98 L. J. P. C. 
58 ; 140 L. T. 542 ; 46 T. L. R. 206, P. C. 
255. Add, Annotatio7i : — Consd. Ozamikow v, Roth* 
Schmidt, [1922] 2 K. B. 478. 

263. Add. Annotations : — Consd. Ozamikow v. 
Roth. Schmidt. [1922] 2 K. B. 478 ; Hallen 
V. Spaeth, [1923] A. C. 684. Expld. Caven 
V, Camwlian Pacific Ry. (1925), 133 L. T. 774. 
Refd. Woodall r. Pearl Assce., [1919] 1 K. B. 
503 ; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1022] 2 A. 0. 250 ; Board of Trade 
V. Cayzer, Irvine, [1927] A. C. 010 ; Gowar 
V. Hales (1027), 00 li. J. K". B. 1088 ; Wales 
V. Iron Trades Employers’ Assocn. (1928), 
2 1 B. W. 0. C. 310 ; llyman v, Hyman, 
Hughes V. Hughes, [1929] P. 1. Mentd. 
Hill V. South Staffordshire Ry. (1805), 12 
L. T. 03 ; Lothian v. Epworth Press (1927), 
137 L. T. 582. 

265. Add. Annotation : — Mentd. Cayzer, Irvine v. 

Board of Trade (1926), 95 L, J. K. B. 1064. 
265a. Action on oharterparty.] — Atlan- 

tic SiiiPPiNQ & Trading Co, v. Dreyfus (L.) 
& Co., No. 105a. ante. 

269. Add. AimoLaiion : — Refd. Board of Trade v. 

Cayzer, Irvine, [1927] A. C. 010. 

273. Add. Annotation : — Refd. K(jrr v. Marine 
Products (1928), 44 T. L. R. 292. 

278. Add. Annotation : — Refd. Czamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

288. Add. Annotation : — Refd. Sanderson v. 
Armour (1922), 91 L. J. P. C. 167. 

290, Add,. Annotations : — Apld. Woodall v. Pearl 
Assce., [1919] 1 K. B. 593. Consd. Czarnikow 
V. Roth, Schmidt, [1922] 2 K. B. 478. Apld. 
Hallen v. Spaeth, [19231 A. C. 084. Expld. 
Caven v. Canadian Pacific Ry. (1925), 133 
L. T. 774. Apld. Board of Trade v. Cayzer, 
Irvine, [1927J A. C. 010. Refd. Hill v. South 
StalTordsliirci Ry. (1805), 12 L. T. 03 ; Atlantic 
Shipping & Trading Co. v. Dreyfus, [1922] 2 
A. C. 250; Gowar v. Hales (1927), 96 L. J. 
K. B. 1 088 ; Wales v. Iron Trades Employers’ 
Assocn. (1928), 21 B. W. C. C. 310 ; Hyman 
r'. llyman, Hughes v. Hughes, [1929] P. 1. 
Mentd. Lothian v. Epworth Press (1927), 
137 1.. T. 582. 

291. Add. Annotation : — ^Mentd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


293. Add. Annotation : — ^Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. 0. 610, 

299. Add. Annotation : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

300. Add, Annotaiian : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

801. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

302. Add. Annotations : — As to {1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925] 2 K. B. 73. Apld. Wales v. Iron Trades 
Employers* Assocn. (1928), 21 B.W.C. C.316. 

302a. Reference of disputes under charterparty — 
No action maintainable till after arbitration.] — 

Williams & Mordey v. Muller (W. II.) 
& Co. (London), IjTD. (1924), 18 Lloyd, L. R. 
50. 

303. Add, Annotation : — Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

305. Add. Annotation : — As to (2) Consd. Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 

305a. Provision for fixing valuation of buildings by 
reference to arbitration.] — Applt. let an 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
would purchase “ by valuation buildings 
erected by the lessee,” with a reference to 
arbn. if the parties were unable to agree the 
valuation. Resp. covenanted not to transfer 
the demised premises without the written 
consent of applt. ; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. having 
resumed possession, resp. sued him to 
recover the value of buildings erected by the 
sub-lessee. There had been no agreement 
as to the amount of the valuation, & no 
arbn. : — Held : the action failed, since upon 
the true construction of applt. ’s covenant 
resp. could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation. — H allen v. Spaeth. [1923] 
A. C. 684 ; 92 L. J. P. 0. 181 : 129 L. T. 
803, P. C. 

306. Add. Annotations: — Consd. Ramdutt Ram- 
kissen Das V. Sassoon (1929), 98 L. J. P. C. 
58. Refd. Cayzer, Irvine v. Board of Trade 
(1926), 95 L. J. K. B. 1054. Mentd. Black- 
burn Bobbin Co. v. Allen, [1918] 1 K. B, 540. 

307. Add. Annotatioyi : — Generally ^ Mentd. Mo- 
riarty v. Regents’ Garage Co., [1921] 1 
K. B. 423. 


PART I. sect. 8. 

263 vii. .] — An airreement 

to refer a dispute) to arbn. clooa not 
oust the jurisdiction of the ot. — 
BllOWANlDAS IlAMGOnrND V. PANNA- 

CHANp liUcmnPAT (1924,), I. L. It. 
62 Calc. 453.— IND. 

PART I. SECT. 9, SUB-SECT. 1. 

290 V. Hcfcrevce of dianxUcd 

Claim under policy.] — Conditions in an 
insurance policy roqiiirinfi: the reference 
of any disputed claim to ai*bu. &: the 
making oi on award a condition 
precedent to any right ol action on the 

g olicy, & requhlng the action to bo 
rought within three mouths after 
ttneh award, are valid.— Wkbb v. 
Qiieexbland Inburanck Co., Ltd., 
[1920] N. Z. L. R. 118.— N.Z. 

290 vi. ^ .] — On an Qpplica- 


restrain deft, from prtjcocdlng with his 
action, which by agreement was dealt 
Mith as If made by originating summons 
for the construction of the policy, 
removed Into the Ot. of Appeal for 
argument : — Held : pltf. oo. was 
entitled to a declaration that it was a 
condition precedent to the liability 
of the CO. to pay, & of deft, to recover 
oiiy sum rmaer the policy that the 
amount payable by the co. In respect 
to the accident should he determined 
by arbn. — United Insurance Co. v. 
Arthur. [1929] N. Z. L. R, 33.— N.Z. 

PART I. SECT. 9. SUB-SECT. 2. 

295 V. .] — Brvlinski V. Inkol 

(1924), 65 O. L R. 369.— CAN. 

td Reference of disputes at port of 
loading — No action “ elsewhere ** till 
after artntralion.] — Held: the clause 
prohibited the bringing of on action 

rkii unnh n. ilfcniifA Aiitjairlp thA •nrnviTlAA 


In which the port of loading was 
situated. — Cox Towing Line v. Bun- 
FIKLD & Co. (1922), 68 D. L. R. 133.— 

CAN. 

se. Provision for fixing price of goods. 1 
— Pltf. agreed to sell, & deft, agreed to 
purchase, all fish caught by ixltf. The 
price was to be “ hereafter agreed upon, 
failing which the price shall bo arrived 
at by the decision of three arbitrators.** 
Provision was made for appointment 
of tho arbitrators who were to “ deter- 
mine the price for tho winter fish &; tho 
price so determined shall be paid ** by 
deft, to pltf. : — Held : the fixing of the 
price by agreement or arbn. was a 
condition precedent to the right of 
pltf. to sue to recover the price. — 
VIDAL V. Robinson (William) Co., 
Ltd. : Stevens v. Robinson (William) 
Co., LTD.; SlOUKDSON V, ROBINSON 
(William) Co., Ltd., [19251 1 I>. L. R. 
1001. — CAN. 
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310a. Jurisdiction of arbitrator — Dismissal of action 
on {ground that award is condition precedent.] 

— ^-Wlien an action on a contract has been 
dismissed upon a contention by deft, tiiat an 
award is a condition precedent to the right 
to sue, & the claim is then submitted to arbn., 
deft, is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due. — 
South Buitish Insurance Co. v. Gauci 
Brothers & Co., [1928] A. C. 352; 97 
L. J. P. C. 101 ; 139 L. T. 362, P. C. 

316a. Petition of right.] — (1) Where a petition of 
right, founded on a contract with the Crown 
which contains a written agreement to submit 
differences to arbn., has been filed in the High 
Ot. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, s. 4. (2) The granting of the 

King’s fiat is not a step in the proceedings 
within that sect. 

Held : (3) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the petition ought not 
to be stayed. — Anglo-Newpoundland De- 
VEi.orMENT Co. V. R., [1920] 2 K. 13.214; 
89 L. J. K. B. 670 ; 122 L. T. 731 ; 84 J. P. 
121 ; 14 Asp. M. L. C. 684, C. A. 

Annotation: — As to (1) Refd. RvUfy-Arnell, etc. Co. v. E., 
[1922] 1 K. B. 699. 

324. To the existing paragraph, after the last 
words “ being known ” add as follows : — 

; (4) although the ct. had jurisdiction to 
appoint a receiver pending a reference to 
arbn., it was not proper to do so unless a 
special case was made, as the course of 
liquidation before the tribunal chosen by the 
I)arties themselves would thereby be inter- 
fered with. 

330. Add, AnnoteUions : — ^Mentd. Mortimer 

Beckett, [1920] 1 Ch. 671 ; Prosperity v, 
Lloyds’ Bank (1923), 39 T. L. R. 372. 

332. Add, Annotation : — Mentd. Metropolitan 
Tunnel & Public Works v, L, Elec. Ry., 
[1926] Ch. 371. 


336a. Assignees of contract.] — ^Aspell v, 

Seymour, 11929] W. N. 162, O. A. 

338. Add. Annotation : — Consd. Metropolitan 

Tunnel & Public Works v, L. Elec. Ry., 
[1926] Ch. 371. 

339. Add, Annotation : — ^Folld. Metropolitan 

Tunnel & Public Works v, L. Elec. Ry., 
[1926] Ch. 871. 

343. Add, Annotations : — Refd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. 0. 497. 
Mentd. Blackburn Bobbin Co, v, Allen, [1918] 

1 K. B. 640. 

350a. .] — Law v, Garrkti’, No. 324, ante. 

356. Add, Annotations : — Ref d. Metropolitan Tunnel 
& Pubffc Worker. L. Elec. Ry., [1926] Ch. 371. 
Mentd. R. v, Leman Street Police Station 
Inspector, Exp, Venicoff, [1920] 3 K. B. 72. 

362. Add, Annotation : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

367. Add, Annotation : — Consd. Metropolitan 

Tunnel & Public Works v, L. Elcc. Ry., 
[1926] Ch. 371. 

372. Add, Annotation: — As to (1) Apld. Metro- 
politan Tunnel & Public Works v, L. Elec. 
Ry., [1926] Ch. 371. 

372a. .] — Pltfs. agreed with defts. to execute 

railway works at prices contained in schedules 
amounting to £359,383 Os. lOd., & with the 
addition thereto of 10 per cent, tor “ general 
contingencies,” amounting in the aggregate 
to £395,321 6s. lid., & there wjis incorporated 
in the contract a letter from defts. accepting 
pltfs.’ tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certificate of clefts.’ engmeer at 
the rate of 90 per cent, of the value of the 
work actually executed, the remaining 10 
per cent, to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should bo referred to the 
decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 


PART I. SECT. 10, SUB-SECT, 3.~C, 

c i. .] — A clausG lu a policy of 

lir© iosurance whereby thef parties 
agreed that, if any ditlerenco should 
arise as to the amount of loss. It should 
be submitted to arbn., but which did 
nut provide that the dett^rinination of 
the insurer’s liability should be post- 
poned until the loss had been ascer- 
tained : — Udd : not to be a reason for 
staying an action by the insured on the 

policy. GliAxNCHUK V, Spiungfikld 

Fihk & Marine Insurance Co., [1925] 
1 B. L. R. 857 ; [1925] 1 W. W. R. 
272 ; 35 Man. L. R. 139.~-CAN. 

■f. Arbitration Act, R. S. M„ 1913 
(c. 9h — Agreement to refer to foreign 
court. \ — Sect. 6 of the above Act enables 
deft, to take advantage of an agree- 
ment to refer disputes to arbn. by an 
application to stay proceedings in the 
action. A clause in an agreement pro- 
viding for the reference of any disputes 
which may arise to the decision of a 
foreign ot. is a submission within s. 6. — 
Brand v. National Life Assurance 
Co. OF Canada, [1918] 3 W. W. R. 
858.--CAN. 

sg. Arbitration abortive,] — Where an 
arbn. proves abortive & an action is 
brought with respect to the matter 
arbitrated, the objection that the 
parties should be compelled to resort 
to arbn. should be tak^ at tbe com- 
mencement of the action. — B ebqb v. 
Grew (Alta.), [1927] 3 W. W. R. 811.— 
CAN. 


PART I. SECT. 10, SUB-SECT. 5. 

339 id. .] — When the ct. has 

been apprised that a suit has been 
Instituted in contravention of an arbn. 
agreement, the ct. has a discretion to 
stay the suit. The burden lies on pltf. 
to show that some sufflch'nt reason 
exists why the matter should not be 
referred to arbn. — Dinabanduu Jana 
V. Durgaprasad Jana (1919), I. L. R. 
4G Calc. 1041.— IND. 

m (p. .360) I. Arbitrator unable 

to eiiforce discovery — <£• attendance of 
uritnesses,] — A mere possibility that the 
arbitrators may not be able to enfr)rco 
discovery & the attendance of witnesses 
is no ground for refusing the order of 
stay. — Ranee Gunge Coal Assocn., 
Ltd. V. Tata Iron & Steel Co., Ltd. 
(1928), J. L. R. 53 Bom. 271.— IND. 

349 i. Power to appoint receiver,] — 
Where on account of an arbn. clause 
the ct. stays proceedings pending before 
itself, it retains jurisdiction to deal with 
a prayer for an injunction or for a 
receiver. — Subendba Kumar Roy 
C lIOWDIIUKY V. SUSIIIL KUMAB RoY 
Ctiowdiiuky (1927), 1. L. li. 55 Calc. 
219.— IND. 

PART I. SECT. 10, SUB-SECT. 6.-~C. 

361 i. Surveyor of one porfi/.] — A 
oontrtujt piovlded that every dispute 
which might arise between the parties 
toucldiig the construction of the con- 
tract, or as to the rights or liabilltlcH 


of either party thereunder, should be 
referred to defts.’ surveyor, whose 
decision shiuild bo llrial : — Held : if 
questions would come before him for 
decision In w'hich lie would he a nt'ciss- 
sary witness defts.’ surveyor would be 
dlsqualitied from acting as arbitrator, 
but as, in the ci^cumHtance^, he would 
not be a necessary witness, he was not 
disQuahtied, although he had already 
expressed an opinion in tavour of defts. 
— noGO V, Belfast Corpn., [1919J 2 
I. K. 305.— IR. 

363 ii. .] — When a personal 

interest which may conllict with duty 
exists, an arbitrator is disqualified : 
& the iiiferonco necessary to disqualify 
is more ea.HiJy drawn by reason of the 
relationship between tlie arblfnitor 
Sc one of the contracting partieb. — 
Law V, City of Toronto (1920), 4 7 
O. L. K. 251 ; 18 O. W. N. 58.— CAN. 


PART I. SECT. 10, SUB-SECT. 6.-D. 

369 i. Only Question niy of law .] — 
Held : the question sliould he deter- 
mined in the course of tJio action itself. 
— Graham v. I’homdj.nt JiiFK As- 
surance (3o., [1922J Is Z. L. H. 718. — 
N.Z. 

373 i. Questions of low inter alia .] — 
An agreement for tlio supply of electric 
energy by pltf. eo. to deft. co. provided 
that the adjustment of aU dis]ui1es 
should be submitted to ttu'ce 
arbitrators. Disjmtes having arisen. 
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President for the time being of the Institute 
of Civil Engineers, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
liaving been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therciin pro- 
vided for “ general contingencies,*’ defts. 
moved for a stay of X)roceedings imder the 
summons : — Held : there was a clear & 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
the ne(;e8sary technical knowledge for dealing 
with the subject-matter of the contract ; if 
the ct, allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression “ general con- 
tingencies ” & a number of other expressions 
used in the contract ; the meaning of those 
expressions in on engineering contract would 
be perfectly familiar & would present no 
dinicult.y to the engineer to whom the parties 
liad agreed to refer the decision of their 
disputes ; the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onue of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
pi*ocec‘d. — Metropolitan Tunnel & Public 
Works v. London Electric Ry. Co., [19201 
Ch. 371 ; 95 L. J. Ch. 240 ; 135 L. T. 35, 
C. A. 


379a. Matters in dispute including important con- 
stitutional question.] — Angt.o-Newpound- 
land Development Co. v. R., No. 310a, 
ante, 

380. Add. Annotation: — Consd. Smith v. Martin, 
[1925] 1 K. B. 745. 

383. Add. Annotation : — As to (1) Refd. Metro- 
politan Tunnel & Public Works v. L, Elec. 
Ry., [1926] Ch. 371. 

391. Add. Annotation : — Refd. Metropolitan Tun- 
nel & Public Works v, L. Elec. Ry., [1926] 
Ch. 371. 

394. Add. Annotation : — Mentd. Metropolitan Tun- 
nel Public Works v. L. Elec. Ry., [1926J 
Ch. 371. 

400. Add. Annotation : — ^Refd. Metropolitan Tun- 
nel & Public Works v. L. Elec. Ry., [1926] Ch. 
371. 

402a. Summons for discovery.] — A party to a 
written contract containing an agreement to 
refer disputes to arbn. was sued for broach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pltfs. in the action took out a summons for 
discovery. Deft, asked for discovery also, 
&; an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action : — Held : he had taken a step in 
the proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay. — 
Parker, Gaines & Co. v. Turpin, [1918] 1 
K. B. 358 ; 87 1.. J. K. B. 357 ; 118 L. T. 
346 ; 62 Sol. Jo. 331, D. C. 

408a. Granting of flat — Petition of right.] — 
Anolo-Newfoundland Development Co. 
V. R., No. 316a, arilc. 


Ilioro was jiii arbitration Hi an Jiward. 
J^'urthcr disputed dubsiHiucritly arising, 
this aotiou was brought to recover a 
sum of luuucy alleged to bo duo under 
the agreement ; ife deft. oo. in(»ved 
Tiiulcr Arbn. Act, JDU? (c. 97), h. 7, to 
st-ay pro(;eodingH : — Held : as 

questioiiH whieb bad to bo dotcrmined 
were mixed qiiestiona of law fad,, 
tlio ct.’ri tliHcrotion whould be cxon’ised 
by refusing the motion & allowing tbo 
action to jirocecd. — M. J. O’Buikn, 
Ltd. V. Seaman Keni Co., 119*281 3 
D. L. K. 4a ; C‘2 O. L. K. 1 GO.— CAN. 

373 ii. — — .]— Arbitrators are eoni- 
petout to determiuo pointd of la^v as 
well as questions of the (joristruetion 
of an agreement. It is erroneous to 
apply lOuglish decisions subsequent to 
the English Arbn. Act of 1889, without 
qualification, to cases of stay under t,he 
Indian Arbn. Act, J 85)9. The principles 
of dccieions in ICngland which, since 
the English Arbn. Act of 1889, 
make tUe^cts. there reluctant to stay 
the suit where the main point in dispute 
is a question of law, because such a 
question must ultimately return by 
way of a case stated to the ct. for 
decision, should not be applied for 
refusing a stay under Indnui Arbn. 
Act, 1899, B. 19. — Ranee Gunge Coal 
A ssooN., Ltd. v. Tata Ikon Steel 
C o., Ltd. (19‘28b i. Ii. K. 53 Bom. 
271.— IND. 

374 iii. ■ 1— An important ques- 

tion ol law being Invohud, the et. in 
the exercise of lls diseivllou. refuseif 
to stay the action. — U kuiardson r. 
AuMV, Navv & General Assukanoe 
ASSOON., Ltd.. [iy‘24J 2 1. R. 90.— IR. 

374 iv. .1 — Anglo-Persian Oil 

Co., Ltd. (Madras) v . PANriiAi‘AKESA 

Aivar (192:{), 1. L. R. 47 Mad. 101 — 


8k. Fundamental qxirsliiyM of law.] 
— On motion by defts. to stay the pn»- 
coedlngs, & to refer the matters m 
dispute to defts.’ surveyor : — JJeld : 
fundamental questions of law were 
involved which should bo tried in an 
action. Motion refused. — IT ogg r. 
Belfast Corpn., [1919] 2 1. K. 305.— 
IR. 


PART I. SECT. 10. SUB-SECT. 6.— E. 

376 vi. .) — In an action forspecilic 

portorrnance of a contract, deft applied 
for stay of proccediugH under an arbn 
clauBo : — Held : the dispute going to 
the making of tlio contract was not 
wit hin the arbn. clause, ^ stay refused. 

-MrlNTOsn v. Layfield, [1919] 1 
W. W. It. 590.— CAN. 

376 vii. .] — On a motion by 

defts. to stay xirooeediugs Ac to refer 
the mat ters in dispute to arbn. : — 
Held : tlie ma tiers lii dispute were 
outside tlio arbn, clause, Ac motion 
refused. — Hoao v. Belfast CorPxN., 
[1919] 2 1. R. 305.— IR. 

383 i a. .] — The cts. should be 

reluctant to permit an api>eaJ to tliem 
by oue of the parties to an agreement 
to refer questions that may arise 
hotwoen them to a domestic forum 
rather than the ordinary cts., when the 
agreement is couched in wide terms. — 
,STOKEs -S tephens Oil Co. v. Mc- 
Naugut, [1918] 2 W. W. R. 124.— 
CAN. 

I PART I. SECT. 10, SUB-SECT. 7. 

si. After appearance.] — An applica- 
tion must bo made after appearance, 
ic where appearance is not rcqiuslte 
t ho ai>iillcatiou may bo made at any 
Lillie Indore taking any other step in 


the proceedings. — H arrison, etc. e. 
Crespin, [1921] V. L. K. 643.— AUS. 

© i. ,] — Tlie application for a 

stay is too late If made after delivery 
of the defence. — B rand v. National 
Life Assurance Co. of Canada, 
[1918] 3 W. W. K. 858.— CAN. 

f j. .1 — ^An application for stay 

of jiroceedings before deft, lias filed 
hiR written statement or taken any 
otlier stcj) in the suit does not con- 
stitute taking a step m the pro- 
C(*eding8 within Arbn. Act, s. 19, so 
as to operate as a bar. — J oylall & Co. 
V. Copiram Biiotica (1920), I. L. B. 
47 Calc. Gll.— IND. 

396 i. Sccuritu for costs.] — Defts. 
were held to be jirecludod from moving 
for an order staying proceedings in an 
action, by having previously issued Ac 
served an order for security for costs. — 
Heistkin & Sons v. Polbon Iron 
Works, Ltd., [1920] 46 O. L. K. 285.— 
CAN. 

398 i. Summons for directions.]— 
If a party on a summons for directions 
tokos objection, tliis Is a “ step In the 
action ” & prevents him applying for 
a stay of the action, although ho may 
say at the time he iuteuds to apply 
for a stay. — B uckuay v. Queen In- 
suKANOE Co., [1923] 3 D. L. K. 163. — 
CAN. 

sm. Application for adjournment,] — 
I/ild : the mere application for an 
adjouriimeut of the summons was not 
a “ step in the proceedings ” sulfioiont 
in itself to disentitle the lessors to 
apply to have the matters in dispute 
referred to arbn. — O’S haughnessy v. 
Quick Service Stations, Ltd., [1928] 

' V. L. R. 405 ; 49 A. L. T. 279.— AUS. 
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410. Add. Annotation : — Mentd. Metropolitan Tun- 
nel & Public Works r. L. Elec. Ry., [1926] Ch. 
371. 

413. Add. Annotation : — Mentd. Prosperity v- 
Lloyds Bank (1923), 39 T. L. R. 372. 

419. Add. Annotations : — Mentd. Hogarth Shipping 
Co. V. Blyth, Greene, Jourdain, [1917] 2 
K. B. 634 ; North Shipping Co. v. Rank (192G). 
43 T. L. R. 82. 

420. Add, Annotation : — Mentd. Blackburn Bobbin I 

Co. V. Allen, [1918] 1 K. B. 540. | 

424. Add. Annotation : — Refd. Maclean v. Woi kors’ ! 
Union, [1929] 1 Ch. 602. 

442. Add. Annotation : — Mentd. Samuel v. Dumas, 
[1924] A. 0. 431. 

456. Add. Annotation : — Generally ^ Mentd. Elles- 
mere V. Wallace, [1929J 2 Ch. 1. 

472. Add. Annotation: — Consd. Simbro Trading 
Co, V. Posograph (Parent) Corpn., [1929] 2 
K. B. 260. 

498. Add. Annotation : — Refd. Simbro Trading Co. 

V. Posograph (Parent) Corpn., [1929] 2 K. B. 
266. 

503. Add. Annotation : — Refd. Re Cogstad & New- 
sum, [1921] 1 K. B, 87. 

521. Add. Annotaiiotis : — Mentd. Hogarth Shipping 
Co. V. Blyth, Greene, Jourdain, [1917] 2 
K. B. 634 ; North Shipping Co. v. Rank ( 1926), 
43 T. L. R. 82. 

523. Add. Annotation : — ^Apprvd. Situbro Trading 
(^o. V. Posograph (Parent) Cori)n., [1929] 

2 K, B. 266. 

523a. Appeal from refusal to revoke.] — An 

aj^peal fi‘oni a judge at cliarnbers refusing to 1 


revoke a submission to arbn. is in a matter 
of practice & procedure & therefore lies to 
the Ct. of Appeal & not to a Div. Ct. — 
Simbro Trading Co. v. I^osograph (Parent) 
OouPN., [1929] 2 K. B. 26>6 ; 98 L. J. K. B. 
031 ; 141 L. T. 395 ; 73 Sol. Jo. 384, C. A. 

565. After this case, following “ I>. By Lunacy . — 
See case infra” add as follows : — 

E. Other Cases. 

565a. Frustration of adventure — Charterparty con- 
taining arbitration clause.] — Resps. agreed 
to place their steiunship at the disposal of 
applts. on Mar. 1, 1917, ai)plts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to aibn. The ship was 
requisitioned by the Govt, before Mar. 1, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award : — Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction. — HiBJi Muljt v. Cheong 
Yue S.S. Co., [1926] A. 0. 497 ; 95 Ij. J. P. C. 
121 ; 134 L. T. 737 ; 42 T. L. R. 359 ; 31 
Com. Cas. 199 ; 17 Asp. M. L. C. 8, P. C. 

Avnohition Distd. Dc la Garde v. Worsnop (1027), OC L. J. 

Ob. 446. 


Part il. — The Arbitrators and Umpire. 


582. Add. Annotation : — Mentd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 

B. Under Arbitration Act, 1889 (c. 49), s. 5. 

626a. Who may apply — Only party to submission.] 


— ^A deed of partnership provided that each 
original partner could, by will or codicil, 
nominate a qualified person as a new general 
partner ; that the admission to the partner- 
ship was to be subject to the consent, not to 
be unreasonably withheld, of the general 


PART I. SECT. 11. 

424 viii. For Bellor Young oii 
It’ARRELL V. ARNOTT ” FOad “ Be 1-L 
Oil Young or Farrell v. Arnott.” 


PART I. SECT. 12, SUB-SECT, 2. 

441 i. Powers d? dvty of court .] — An 
arbn. as to tlie value of property 
became abortive because of the failure 
of the persons appointed to act as 
arbitrators to agree : — Held : it was 
the duty of the ct. In workinff out a 
contract which provided for such 
arbn. to receive evidence of such value 
& to decide the question. — CJalgary 
City v. Binw, [1925] 3 D. L, K. 1165 ; 

1925] 3 W. W. R. 225.— CAN. 


PART I. SECT. 13. SUB-SECT. 1.— B. 

494 li. Submission by Crown in 

right of Dominion .] — Ontario Arbn. 
Act, s. 5, making a submission to arbn. 
irrevocable except by leave of the ct., 
does not apply to a submission by the 
Crown in right of tho Dominion. — 
GAXrrHiER V. R. (1916), 56 S. C. R. 
17C ; 40 D. L. R. 353.— CAN. 


PART II. SECT. 1, SUB-SECT. 1. 

579 X a. .] — Fino v. South 

African Railways & Harbours 
( 1927), 48 N. L. K. 369.— S. AF. 


579 xii a. — .] — Swanson v. 

Board op Land & Works, [1928] 

V. L. R. 283 ; 49 A. L. T. 217 : [1928] 
Argus L. R. 186.— AUS. 

679 xxvii. .] — SiMS v. Sklijer 

(P. E. I.), [19271 2 D. L. R. 51.— CAN. 

PART II. SECT. 1, SUB-SECT. 2.— A. 

n. Add as follows : — Revsd. sub nom. 
Inverness Ry. & Coal Co. v. MoIsaao 
(1905), 37 S. C. R. 134. 

o i. Objection to — Whether main- 

iainaJtde .] — Where on agreement with 
an incorporated clnb provides that It 
shall be compensated for damage from 
the acts which tho agreement authorises 
tho other jnu’ty to perform, it la not 
open to such party to object that 
notice of tho appointment, in pursuance 
of the agrcjoment, of the club’s arbitra- 
tor is uot properly signed . — He Winni- 
pi<:o golf Club v. Hutchings (Man.), 
[192CI 4 D. L. R. 1188; [1926] 3 

W. W. R. 443.— CAN. 


PART II. SECT. 1, SUB-SECT. 2. — B 
yii. .] — A motion to ap- 

point an arbitrator under s. 8 of the 
above Act on the refusal of tho muni- 
clpaJity to appoint its arbitrator, 
rofuwed on the ground of lack of juris- 
1 /I K 


diction. — G old v. South Vancouver, 
[1918] 3 W. W. R. 685.— CAN. 

See, also, Vol. 11., p. 409, case n. 

PART II. SECT. 1, SUB-SECT. 4. 

618 i. Time for appointment.] — 
Synod op Huron v. Ferguson (1924), 
56 O. L. R. ICl.— CAN. 

PART II. SECT. 1. SUB-SECT. 6. 

bh. Original nominee incapable of 
acting.] — A party to an arbn. has power 
to appoint another arbitrator jn place 
of a first who has rendered hiiuBulf 
incapable of acting. — lie Wei leu 
Brothers & City of Victoria Cori‘n. 
(1917), 24 B. C. R. 148.— CAN. 

PART II. SECT. 1. SUB-SECT. 6.-C. 

d (p. 408) i. Vancouver 1 nco7 pora' 

linn Act.] — Spencer v. C’ity of Van- 
couver (1922), 68 D. Ti. It. 747 : 30 
B. C. R. 382 ; [1922] 1 W. W. R. 779.— 

CAN. 

d(p. 408) ii. Costs of applica- 

tion ,] — A Supremo Ct. judge In appoint- 
ing an arbitrator is acting as persona 
designaia, & lias no jurisdiction under 
s. 133 (9) of tho above Act to award 
coats. — MAVru v. Vancouver (City), 
[1917] 2 W. W. R. 53.— CAN. 

n i. — ,]— Bulger v. Home 


10 
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partners ; & that a general partner or the 
qualified nominee, if of opinion that the 
consent to admission had been unreasonably 
withheld, could require the matter to bc» , 
referred to arbn. An original partner j 
nominated by will F., a qualified person, as | 
a new general partner. After the death of ‘ 
the nominator the general partners refused 
to admit F. into the partnership. F. made 
an application under Arbn. Act, 1889, s. 5, 
asking that some fit & proper person might 
be appointed to act as arbitrator : — Held : 
only a party to the submission could make 
an application under sect. 6, & F. was not 
such a party. — Be Fkankltn & Swathling’s 
Arbitration, [1029] 1 Oh. 238 ; 98 L. J. Ch. 
101 ; 140 L. T. 403. 


627. Add. Annotation : — Mentd. Simbro Trading 
Co. V. Posograph (Parent) Corpn., [1929] 

2 K. B. 266. 

After this case insert, “ See, now, Administra- | 
tion of Justice Act, 1920 (c. 81), s. 16.” 

629. Add. Annotation : — As to (3) Dlstd. Be 
Bjomstad &> Ouse Shipping Co., [1924] 2 
K. B. 673. 

629a. Discretion of court to refuse to appoint 

except upon terms.] — On an application 
under the Act of 1889, s. 6, to appoint an 
arbitrator the ct. has a discretion & may 
in a proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the budding & pur- 
chase of certain ships contained a clause 
referring disputes differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act Disputes having arisen 
the foreign firm duly ^ave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 6 of the Act to appoint an arbitrator : — 
Held : in the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application. — Be Bjorn- 
STAD & Ouse Shipping Co., [1924] 2 K. B. 
673 ; evJb nom. Bjounstad v. Ouse Shipping 
Co., 93 L. J. K. B. 977 ; 131 L. T. 663 ; 40 
T. L. li. 636 ; 68 Sol. Jo. 754 ; 30 Com. Cas. 
14, C. A. 

630. Add. Ajinoiations : — As to (1) Folld. Kichard- 
sons & Bradley v. Bernhard, [1925] 2 K. B. 


121. Expld. Simbro Trading Co. v, Poso- 
graph (Parent) Corpn., [1929] 2 K. B. 266. 

. .] — A contract for the sale 

of goods was entered into between B., the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who said they had merely acted 
as agents ifor that firm, claimed to have the 
dispute as to the quality of the goods sub- 
mitted to arbn. B., while willing to go to 
arbn. as between himself & R., refused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to R. as principals. R, & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
s. 5 : — Held : it being in dispute whether 
there was a submission between B. on the 
one hand & R. &; the foreign firm on the 
other, there was no “ matter ” pending in 
the High Ct. as between those parties ; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R. S. O. 
Ord. 54, r. 23, consequently, it lay not to 
the Ct. of Appeal, but to the Div. Ct. — 
RlOHAItDSONR & BRADIJ2Y & CO. V. BeRN- 
IIARD, [1925] 2 K. B. 121 ; 94 L. J. K. B. 
091 ; 133 L. T. 234, D. O. 

633. Add. Annotation : — Mentd. Dibble v, Wilts 
& Somerset Farmers, [1923] 1 Ch. 342, 

639. Add. Annotations : — Mentd. A.-C. for 
Manitoba v. Kelly, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395. 

686. Add. Annotation : — ^Mentd. Samuel v. Dumas, 
[1924] A. C. 431. 

696. Add. Annotation : — Refd. Paterson v. Ardros- 
san Harbour Co. (1926), 19 B. W. C. C. 621. 

704. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

791. Add. Annotation : — Refd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 

793. Add. Annotation : — ^Refd. Wisbech R. C, v. 
Ward (1927), 188 L. T. 308. 

794. Add. Annotations : — As to (1) Consd. Wisbech 
R. D. C. V. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463. As 
to (2) Folld. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


Insurance Co., [1927] 2 D. L. B. 585 ; 
11927) 2 W. W. B. 456 ; 38 B. C. B. 
270 ; rfvsd. [1929] 1 D. L. B. 47 ; [1928] 
S. O. B. 436.— CAN. 

' Party declining to appoint — 

' ' ^ 1910, arte. 90, 

99, 129.] — South British 1nsuiu.nck 
Co.. Ltd. tj. Gauci Brothers & Co., 
[1928] A. C. 352; 97 L. J. V. C. 101; 
139 L. T. 362. P. C.— EGYPT. 


BO. Arbitrator incapable of acting — 
ItcTnoval of residence to United Stales 
of America — Arbitration Act, 1909.) — 
Whore an arbitrator had removed his 
residence to Buffalo, N.Y., & was not 
expected to return : — Held : the ap- 
pointment of a new arbitrator was 
Justified as the first was “ incapable 
of acting within s. 7 of the above Act. 


— Re McN AUGHT & Stoker -Stephens 
Oil Co. (No. 2). [1918) 3 W. W. H. 337 ; 
43 D. L. B. 7.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

sp. Arbitrator a barrister.) — School 
District St. UnxrTirArnr « IWAfmnurATi’k 
[1927] 2. D. L. B. 735.— CAN. 

PART II. SECT. 6, SUB-SECT. 4. 

sq. Action for return of excess paid 
— Payment by one cheque to arbitrators 
jointly — Form of judgment.) — The judg- 
ment should lie against each deft, fur 
the sum received oy him in excess of 
tlie amount to which lie was entitled, — 
Canadian Northern By. Co. v. 
OusLEY, [1918] 2 W. W. B. 1005 ; 11 
Sosk. L, B. 282 ; 42 D. L. B. 772.— 
CAN. 


PART II. SECT. 7. 

t (p. 431) i. Right of court to 

stay action.) — On an application to 
stu-y a suit Instituted in respect of a 
dispute which was previously referred 
to the arbn. of two gentlemen chosen 
by both parties, but one of whom 
refused to aot, it was held by the 
original ct. that the ct. had no power 
to appoint an arbitrator in plaoe of 
the arbitrator who refused & staying 
the suit, would lead the parties to an 
infmotuous arbn. : — Held : the ct. 
had such power, hut the application 
for stay should be dismissed on the 
merits of the case. — General Klbotric 
Trading Co. v. Sikmans (India), Ltd. 
(1928), I. L. B. 56 Calc. 848.— IND. 
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Part III. — 1 

816a. Act of 1889, s. 2, Sched. I. (f) — Against 

Crown— Subject to any legal objection."’] — 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of His Majesty 
& another party, the arbitrators or umpire 
liave no jurisdiction under Sched. 1 (/), in- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched* 1 (/), incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal objection ” apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shall “ do 
all other things which . . . the arbitrators or 
umpire may require .” — Bs Soci^Ti^ IjRS 
Affiit^^teurs Hj^ujnis & SmppiNa Con- 
THOrJ..ER, [1921] 3 K. B. 1 ; suh nom. Socii^^TE 
Les Afpkkteuiis Ri^niNis v . Shipping Con- 
troller, 90 L. J. K. B. 812 ; 124 L. T. 727 ; 
37 T. L. R. 400, I). C. 

Annotation : — As to (2) Befd. Kiirsell v Timber Operators & 
Contractors, [1923] 2 K. B. 202. 

Discovery against the Crown generally, see 
Discovery, Vol. XVIII., p. 00. 

817, Add, Annotations : — Consd. Re 8oc. Les AITr<^- 
teurs R(5unis & Sliipping Controller, [19211 
3 K. B. 1 ; Kursell v. Timber Operators & 
Contractor, [1923] 2 K. B. 202. Mentd. Light 
V. West, [1020J 2 K. B. 238. 

817a. Power of arbitrator to order — Refer- 

ence by consent out of court.] — In a reference 
by consent out ot ct. under the Act of 1 889, 
the arbitrator lias jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 ( / ) of the Act. — Kursell v. Timber 
Operators & Contrac^tohs, Ltd., [1923] 
2 K. B. 202 ; 92 L. J. K. B. 007 ; 129 L. T. 
21 ; 87 J. P. 79 ; 89 T. L. R. 419 ; 07 Sol. Jo. 
657 ; 28 Com. Cas. 376, D. C. 

830. Add. Annotation : — Refd. Ricketts v, Gurney 
(1819), 7 Price, 099. 

830a. .] — On an application to the Ct. 


Hearing. 

of Exch. on the same facts as set out in 
No. 830: — Held: the party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 
it. — Ricketts v. Gurney (1819), 7 Price, 
699 ; 1 Chit. 682 ; 146 E. R. 1106. 

Annotations: — Refd. Spencer r. Newton (1837), 1 Nov. & 
P. K. B. 818. Mentd. Selby v. HiUs (1832), 1 Moo. & S. 
2.') 3. 

835. Add. Annotations : — Refd. A.-G. for Manitoba 
V. Kelly, [1922] 1 A. C. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

836. Add. Annotation : — Consd. Cayzer, Irvino v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

840. Add. Annotation : — Refd. R. v, Sullivan, 
[1923] 1 K. B. 47; R. v. Harris, [1927] 2 

K. B. 587. 

841a. Whether entitled to act as advocate for part- 
appointing him.] — An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartialiy. — Rofp 
V. British & French Chemical Manufac- 
turing Co. & Gibson, [1918] 2 K. B. 677 ; 
87 L. J. K. B. 996 : 1 1 9 L. T. 436 ; 34 T. L. Ry. 
485 ; 62 Sol. Jo. 620, C. A. 

841b. .] — French Government v. Tsuru- 

SHiMA Maru (Owners), No. 1022a, post. 
862. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

874. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 084. 

888a. Agreement to dispense with 

notice.] — French Government v. Tsuru- 
SHiMA Maru (Owners), No. 1022a, post. 

906. Add. Annotations: — As to (1) Apprvd. & 
Folld. Opponlieim v. Mahomed Haneef, 
1922] 1 A. 0. 482. Refd. Scrimaglio v. 

Thornett & Fehr (1924), 131 L. T. 174. 
As to (2) Apprvd. & Folld. Oppenheim v. 
Mahomed Haneef, [1922] 1 A. 0. 482. Refd. 
Scrimaglio v, Thornett & Fehr (1924), 131 

L. T. 174. 


PART III. SECT. 2, SUB-SECT. 2. 

t i. A—Jie Smith & Pltmpton 

(Township) (18SG). 12 O. R. 20.— CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

883 iii. — .] — There is no 

statutory rule that If an arbitrator pro* 
oeedB ex parte without tfivinsr notice of 
his intention to proceed in that man- 
ner, the award made by him must bo 
sot aside. — U datchand Panna Lall 
V. Dkbibux Jf.wanram (1920), I. L. R. 
47 Calo. 961.— IND. 

PART HI. SECT. 2, SUB-SECT. 8.— A. 

f i. .] — An arbitrator oan- 

deolde the case submitted to him 
on his own knowledge Sc without 
taking evidence, unless the terms of the 
reference especially permit him to do 
BO. — LAOHMI NaBAIN V. 8HKONATH 
PONDE (1919). I. L. R. 42 All. 186.— 
IND. 


P i. . 1 — In an agricultural 

rcforeiico when tlie general question 
subrnitlA'd was a matter depending 
upon opinion • — Held : the oversman, 
himsolf a farmer Ac skilled valuer, was 
able to form a just & conscientious 
opinion without tlje necessity of hear- 
ing evidence. — Fletcher v. Korfrt- 
SON (1911)), 66 He, L. R. 305 ; [1919] 
1 S. L. T. 260.— SCOT. 

PART III. SECT. 2, SUB-SECT. 8.— B. 

938 V, ,] — An award was set 

aside for the taking of evidence by the 
arbitrator in the absence of the other 
arbitrators & of one of the parties, — 
Re Snider & Millrr»b Arbitration, 
ri924] 4 D. L. H. 313; 3 W. W. K. 
226.— CAN, 

938 vi. .] — On© of the parties 

to an arbn. sought reduction of the 
arbiter’s award on the ground that 
the arbiter had examined witnesses 
without that party being present or 


being represented : — Held : as the 
arbiter had decided the question m 
that party's favour, ho had 
TU) in justice, & nnl notion refused — 
Blacjk V . Williams Ac Co. (VVisiiaw) 
Ltd., [1924] S. C. (H. L.) 22.— SCOT. 

938 vil. .] — An arbitr.itor ]ieard 

evidence from one party in 1 lie al)srnce 
of his opponent, & also took (n-ideiieo 
in the absence of botli parties. I'lio 
award was consequently set asidy by 
tbo ct. — B urns v. BmtXE 43 

N. L R. 401.— S. AF. 

938 viii, IJi/ umpire.] — Arbitra- 

tors iuiving dlllerod, (lie matter was 
submitted to an mjii)irc, who made 
inquiries in the absoiicse of deft., but 
denied that he bad recorded any evi- 
dence at the time . — Held : In making 
these inquiries tbo umpire was guilty 
of miflcouduct, — A udul Hamid v. MU' 
hammad Afzal (1927), 1. L. K. 8 
Lab. 329.— IND, 
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989. Add. Annotation : — Refd. Royal Commission 
on Supai’ Supply v, Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

941. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v, Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

943. Add. Annoiaiion — Refd. Royal Commission 
on -Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

949a. .] — -An arbitrator appointed under 

Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of {inter alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly ho would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date “ to value 
the hay straw to receive an account of 
the hay & straw removed.” The tenant not 
having such an account ready & thinking that 
the o^y question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valiiing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediat<ely afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required ; 
— Held : the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant. — 
Hs O’CoNou & Whitlaw’s Arbitration 
(1919), 88 L. J. K. B. 1242, C. A. 

949b. — .] — In an arbn. between sellers & buyer 

arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside HeZd ; the award must be set 
aside, as^ the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other. — 


Ramsden (W.) ^ Co. V. Jacobs, [1922] 1 
K. B. 640 ; 91 L. J. K. B. 432 ; 126 L. T. 
409 ; 26 Com. Caa. 287, D. C. 

94.9c. Evidence immaterial.] — It is mis- 

conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference that the arbitrators could not 
properly have made any other award than 
that which they did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were affected by such evidence. — Royab 
Commission on Sugar Supply v. Kwik- 
Hoo-Tong Trading Society (1922), 38 
T. L. R, 684, D. C. ; subsequent proceedings^ 
sub nom. Kwik-Hoo-Tong Trading Society 
V. Royal Commission on Sugar Supply 
(1923), 129 h. T. .500. 

952. Add. Annotation : — ^Refd. Royal Commission 
on Sugar Supply v. Kwik Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

965. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

956. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

960. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

964, Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

969. Add. Annotation : — Folld. Caven v. Canadian 
Ry. (1925), 133 L. T. 774. 

1000. Add. Annotation : — Refd. Kursell v. Timber 
Operators &, Contractors, [1923] 2 K. B. 202, 

1022a. .] — In commercial arbns. 

the practice is that, unless the parties give 
notice that they desire to attend persou^y 
or by their solr. or counsel, the arbitrators 
present the evidence & arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
ground of misconduct by the umpire : — 
Held : there was no evidence of misconduct 
by the umpire, Sd the motion failed. 

In arbn. proceedings primd facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule can be 
departed from is by agreement, & the ct. 


959 V. .] — An award was Bet 

aBide beoauBe. in considorins: the same 
after the heaiiug. an arbitrator. In the 
abaenoe of & without notice to the 
parties, interviewed & Rot information 
from one who had been a witnoRs on 
the hearing . — Re Yukon Gou) Go. 
& Morkau, 11921] I W. W. R. 760 ; 
67 D. L. R. 229.— CAN. 

969 vi. .] — Where the arbitrator 

had token evidence in the abeence of 
both parties ; — Held : the award 
should be set aside. — Burns v. Burne 


(1922), 43 N. L. R. 461.— S. AF. 

PART III. SECT. 2, SUB-SECT. 8.— C. 

968 X. £ 1 . P. Latham v. Foster’s 
Australian Fibres, Ltd., 11926] 
V. L, K. 427.— AUS. 

PART III. SECT. 2, SUB-SECT. 8.— D. 

975 V. Waiver.]— The award 

in question herein was also objected to 
on the aromid that the arbitrators 
permitted expert testimony to be given 
on behalf of one of the parties by more 


than three expert witnesses, contrary 
to Manitoba Evidence Act, s. 7 : — 
Held : it was not shown that more 
than throo witnesses called bv eald 
party were experts ; & even if more 
than three of them were experts, the 
other party by falling to object to their 
evidence at the hearing & by Ifimself 
calling more than thr^ experts had 
waived the right to raise the objection. 
— Re Winnipeg Golf Club & Hutch- 
ings, [1928] 3 D. L. K. 622 ; [1928] 
2 W. W. B. 224 ; 37 Man. L. R. 341.— 
CAN. 
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would give oiXect to their agreement (Atkin, 
L.J.). — French Government v, Tsuru- 
SHiMA Maru (Owners) (1921), 37 T. K li. 
961, 0. A. 

Annotation: — ^Reld. Bourgeois r. Weddell, [1924] 1 K. B. 

539. 

1023a. Right to call arbitrator as witness.] — A 

dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on the general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings : — Held : as 
it WM a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator. — B ourgeois v. Weddell & 
Co., [1924] 1 K. B. 539 ; 93 L. J. K. B. 232 ; 
130 L. T. 635 ; 40 T. L. R. 261 ; 68 Sol. Jo. 
421 ; 29 Com. Cas. 152 ; 88 J. P. Jo. 25, D. C. 

1034. Add, Annotation : — Refd. Re Cogstad 
Newsum, [1921] 1 K. B. 87. 

1035. Add, Annotation : — Refd. Czarnikow v, Roth, 
Schmidt (1922), 127 L. T. 824. 

1036. Add, Annotation : — Refd. Czarnikow v, Roth, 
Schmidt (1922), 127 L. T. 824. 

1036a. .] — A contract for the sale 

of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn. ; & by r. 19 : “ Neither buyer, seller, 
trustee in bkpey., nor any other person as 
aforesaid shall requhe, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.” A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1889, s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing ; — Held : r. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 


ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award must 
be set aside. — C zarnikow v, Roth, Schmidt 
& Oo., [1922] 2 K. B. 478 ; 92 L. J. K. B. 81 ; 
127 L. T. 824 ; 38 T. L. R. 797 ; 28 Com. 
Cas. 29, C. A. 

1037. Add. Annotations : — Refd. Buerger v, Bar- 
nett (1919), 89 L. J. K. B. 161 ; Czarnikow 
V, Roth, Schmidt, [1922] 2 K. B. 478. 

1039. Add. Annotations : — ^Mentd. Cornelius v. 
Phillips, [1918] A. C. 199 ; Anderson v. 
Daniel, [1924] 1 K. B. 138. 

1039a. Well-defined question of law must be 

formulated.] — An arbitrator should not state 
a special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 
involved. — WfLLiAMS v, Manissalian Frjejres 
( 1923), 29 Com. Cas. 42, C. A. 

1043. Add, Annotation : — Mentd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1047. Add, Annotation : — Refd. Czarnikow v, Roth, 
Schmidt (1922), 127 L. T. 824. 

1049. Add. Citation : — Ori appeal, [1914] 1 Ch. 
300. C. A. 

Add. Annotations : — Mentd. R. v, Bedfordshire 
County Council, Ex p. Sear, [1 920] 2 K. B. 465 ; 
Morris v, Harris, [1927] A C. 252. 

1051a. Application to stay proceedings — 

Until security for costs given.] — The Govt, of 
an independent State made witli a cu. a 
contract containing an arbn. <dause. An 
arbn. took place & was divided into two 
parts, the first being as to whether the Govt, 
had committed a breach of contract. The 
result of this part of the arbn. was that an 
award wjis given in favour of the co. A the 
Govt, was ordered to pay costs. The second 
part of the arbn. as to the amount ol damage 
then began, & when the evidence had been 
closed the Govt, asked the arbitrator tt> state 
an advisory case for the opinion of the ct., 
but the arbitrator refused to do so. The Govt, 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 
A thereupon the co., applied that all iurther 
proceedings might be stayed until the Govt. 
(1) had paid the costs which it had been 
ordered to pay, & (2) had given security to 
answer the costs of the matter & of the 
ai'bn. : — Held : so far as concerned the 
summons for a case to bo stated the Govt, 
was in the position of a pltf., & it could not 
rely on its foreign sovereignty, & being out 
of the jurisdiction must give security for tlie 
costs of the summons, but the rest of the cq.’s 
apidication must stand over to be dealt with 
on the hearing of the summons. — D ubu^' 
Development Co., Ltd. v, Kelantan 
Government (1925), 41 T. L. R. 375 ; sub 
nom. Re Duff Development Co., Ltd. & 
Kelantan Govp.rnment, 09 S. Jo. 491. 

1052. Add, A'nnotation : — N.F. Simbro^'J 'lading Co. 


PART III. SECT. 3, SUB-SECT. 1. 

1034 V. ArbitreUi^ Act, R, S. O., 

1914 (c. 05).] — A case may bo Btated 
by the arbitrators under s. 29 of the 
above Act. — Re Toronto General 


Trusts Corpn. & McConkky (1918), 
41 O. L. R. 314 ; 13 O. W. N. 281.— 
CAN. 

m i. .] — A case stated by arbi* 

trators, under Arbn. Aot, R. S. 0., 


1914 (c. G5), s. 2 J, for the determination 
of the ct., id now to bo Iieard by a Judge 
in the Weekly Ct — Re MoConkey’s 
Arbitration (1918), 42 O. L. R. 380 ; 
14 O. W. N. 31 ; 43 D. L. R. 732.— CAN. 
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V. PosoGjraph (Parent) Corpn,, fl929] 2 K. B. 
266. 

1058. Add, Annotations : — Consd. Duff Develop- 
ment Co. V, Kelantan Government (1925), 
41 T. L. R. 375. Refd. Northwood v. L. C. 0. 
(1927), 137 L. T. 49. Mentd. Manbre Saccha- 
rine Co. t*. Com Products Co., [1919] 1 K. B. 
198 j Cogstad v, Newsum, [1921 ] 2 A. C. 528. 

1054. Add, Annoicdion : — Refd. Cogstad v, Ncw- 
Bum, [1921] 2 A. C. 628. 

1055. Add, Annotations : — As to (1) Consd. Cogstad 
V. Newsum, [1921] 2 A- C. 628. As to (2) 
Refd. Cogstad v. Newsum, [1921] 2 A. C. 628. 

1056. Add, Annotations: — Consd. Northwood v- 
L. C. C. (1927), 137 L. T. 49. Refd. Manbre 
Saccharine Co. v. Corn Products Co., [1919] 
1 K. B. 198; Cogstad v, Newsum, [1921] 2 
A. C. 528 ; Duff Development Co. v, Kelantan 
Government (1925), 41 T. L. R. 375. 

1057. Add, Any\otations : — Consd. Cogstad v, New- 
sum, [1921] 2 A. C. 528. Refd. Larrinaga 
V, Soc. Pranco-Americaine dcs Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 

1058a. •]— A special case 

stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case ; but if h(j makes bis award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 

By a submission contained in a chaiier- 
party disputes were referred to two arbitra- 
tors &, if they could not agree, to an \impirc. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, & assessed damages for 
the breach. The award concluded with 
these words : “ The question for the opinion 
of the ct. is whether upon the true constnic- 
tion of the charterparty & the facts stated 
by me the decisions at which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.’* : — Held ; this was not a final 
award ; the case was, therefore, stated under 
sect. 19 & no appeal lay to the Ct. of Appeal. 
— Cogstad (0. T.) & Co. v, Newsum (H.), 
Sons & Co., [1 921 ] 2 A. 0. 528 90 L. ,T. K. B. 

1293 ; 85 J. P. 253 ; 37 T. L. R. 095 ; 19 

L. G. R. 581 ; 27 Com. Oas. 11 ; sab nom, 
Rc Cogstad (C. T.) & Co. & Newsum (H.), 
Sons & Co., Ltd., 126 L. T. 05 ; 16 Asp. 

M. L. C. 369, H. L. ; affg, S. C. nom, JRc 
OooBTAD k Co. & Newsum, Sons & Co., 
[1921 ] 1 K. B. 87, C. A. ; previom proceedings^ 
sub nom, Lokd (Owners) v, Newsum, Sons 
^ Co., [1920] 1 K. B. 846. 

Annotation : — Bxpld. & Distd. Larrinapa v. Soc. Franco- 
Amorioaiiie des I'boHiihates do Medulla (1022), 02 
L. J. 1C. B. 45. 


1059. Add. Annotations : — Consd. Re Wulff & 
Dreyfus (1917), 117 L. T. 683 ; Re Cogstad 
& Newsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v. KeUy, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. 0. 395. Refd. Re Olympia 
Oil & Cake Co. & MacAndrew Moreland, 
[19181 2 K. B. 771 *, Re Parsons & Brixham 
Fishing Smack Insce. Soc. (1918), 62 Sol. Jo. 
384; Westacott v, Hahn, [1918] 1 K. B. 
495 ; Cbampsey Bhara v, Jivraj Balloo 
Spinning & Weaving Co., [1923] A. 0. 480; 
Northwood V. L. C. C. (1927), 137 L. T. 49; 
Roberts v, Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. Mentd. Hill v. Showell 
(1918), 87 L. J. K. B. 1 1 06 ; Payzu v, Saunders, 
[1919] 2 K. B. 681 ; Finlay v. N. V. Kwik Hoo 
Tong Handel Maatschappij, [1928] 2 K. B. 
604. 

1062. Add, Annotation : — ^Mentd. Harnett r. Bond, 
[1924] 2 K. B. 617. 

1067. Add, Annotations: — to (1) Refd. Lar- 
rinaga V, Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 
Generally, Mentd. Metropolitan Water Board 

V, Kingston Union Assmt. Com., [1925] 
2 K. B. 609. 

1067a. Finality — Request to court to vary if award 
wrong in law.] — Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made his award in the form 
of a special, case in whieJj, after setting out 
the facts, & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterers & 
assessed the damages & costs payable by the 
owners to the charterers. The ca^o pro- 
ceeded as follows : “ The question for the 
opinion ot the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then I request that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 
. . . except that if the ct. shall only a ary my 
award on the subject ol the amount of the 
damages, my discretion as to the costs of the 
reference &; the costs of my award shall 
stand ” : — Held : tlie award was a complete 
& final award under sect. 7 of the Act of 
1889, — Larrinaga At Co. v, Sooiete Franco- 
Amehicainb des Phosphates de Medulla 
(1922). 92 L. j. K. B. 46 ; 27 Com. Oas. 160. 

Annotation . — Mentd. Hii-Ji Muljl v. Cheong Yue S.S. Co., 
[1926J A. C. 497. 

1069a. Subject-matter of commercial nature — 
May be transferred to & heard in Com- 
mercial Court,] — Practtcb Note, [1927] 

W. N. 258. 

1070. For “ Burden of proof on party disputing 
award ** read “ Right to begin — Burden of 
proof on party disputing award.” 

1071. For ” ” read 

1071a. Award in alternative form — Party 

claiming damages entitled to begin.] — Patrick 
& Co. V, Russo-British Grain Export Co., 
Ltd. (1927), 43 T. L. R. 724. 


1059 1 . Wh^rc erroneous 

award can be set aside,] — Altbougb a« 
appeal cannot bo brought upon an 
opinion of the ct. given to arbltratorb, 
who have consulted the ct. on a point 


of law aritdng in the course of Ibo 
arbn. procoedinga, yet the award 
expressed to be based upon such 
opinion & incorporating same, if the 
opinion is erroneous, may be set aside 


& referred back to the arbitrators as 
being based on an error of law apparent 
upon the face of the award. — Re 
Brechin 8c Dratery Importing Oo,, 
Ltd., [1928) N. Z. L. R. 241.— N.Z. 
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1071b. Case stated on unstamped document — 
Struck out.] — Symington & Co. v. Union 
Insurance Society of Canton (1927), 104 
L. T. Jo. 390. 

1073. Add» Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 31. 

1076. Add, Annotations : — Mentd. County Hotel 
& Wine Co. v. L. & N. W. By. (1918), 17 
L. G. R. 274 ; S. E. By. v. Cooper, [1924] 
1 Ch. 211; Birkdale District Electric Supply 
Co. V. Southport Corpn., [1926] A. C. 366. 

1077. Citation : — For existing citations read “ as 
reported in |1915] 2 K. B. 393, n.** 

Add. Annotation: — Mentd. Finlay r. Kwik Hoo 
Tong Handel Maatschappij (1928), 98 L. J. 
K. B. 251. 

1082. Add, Annotation : — Refd. He Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1088. Add. Annotaiion : — Refd. Buf v. Pauwels, 
[1919] 1 K. B. 660. 


1083a. Act of 1889, s. 7 — Appeal lies to Court of 
Appeal.] — Cogstad (C. T.) & Co. v, Newsum 
(H.), Sons & Co.. No. 1068a, ante. 

' 1083b. Loss of right to appeal — Acceptance of 
award.] — In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applts. demanded & ob- 
tained payment of the amount of that award 
& gave a receipt therefor. They then 
appealed from the decision of the judge & 
contended that the second award was the 
right one : — Held : having demanded & 
accepted payment under the first award 
applts. were precluded from contending that 
it was wrong. — Dexters, Ltd. v. Hill Crest 
Oil Co. (Bradford), [1926] 1 K. B. 348 *, 95 
L. J. K. B. 386 ; 134 L. T. 494 ; 42 T. L. R. 
212 ; 31 Com. Cas. 101, C. A. 


Part IV. — The Award. 


1086. Add, Annotations : — Mentd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. C. 268 ; Larrinaga 
V. Soc. h^anco-Americaine des Pliosphates de 
Medulla (1922), 92 L. J. K. B. 45 ; Rocking- 
ham Sisters of Charity v. B., [1922] 2 A. C. 
315. 

1100, Add. A7inotal}on : —Mentd, Ellesmere v. 
WaUace, |1929] 2 Ch. 1. 

1107a. Award signed by all three as arbitra- 

tors.] — Under a submission to arbn. each of 
the two parties could appoint an arbitrator, 
& the arbitrators could appoint an umpire. 
The parties duly a])pointed arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these three 
persons, who added to their signatures the 
word “ arbitrators ” : — Held : the third per- 
son who signed the award W4\s properly 
appointed as umpire, he acted as umpire, &; 
he really intended to sign asuuipiD}, the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment. — 
Benabu & Co. V. Produce Brokers Co., 


Ltd. (1921), 37 T. L. R. 609 ; on appeal, 37 
T. L. R. 851, 0. A. 

1152a. Existence of written contract — Signa- 

ture by one party only.] — To constitute a 
contract in writing it is not necessiiry that 
such contract should be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the contract has been 
signed by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify tlie ct. in setting 
it aside. — Rup (T. A.) & Co. v, Pauwels, 
[1919] 1 K. B. 600 ; 88 L. J. K. B. 674 ; 121 
L. T. 36 ; 83 J. P. 150 ; 35 T. L. R. 322 ; 
63 Sol. Jo. 372, C. A. 

1165. Add. Annotations : — Mentd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. 0. 268 ; Ijarrinaga 
V, Soc. Franco-Ainericaine des Phosphates de 
MeduUa (1922), 92 L. J. K. B. 45 ; Rocking- 
ham Sisters of Charity v. K., [1922] 2 A. C. 
315. 


PART IV. SECT. 2. 

1092 ii a. Other Ois- 

flmiiTiflr.]— Where a submission to arbn. 
before thi’ee arbitrators provides that 
any two of them can make an award, 
&, after discussion & the taking: of his 
opinion, one of the throe refuses t-o 
concur in tho award, the other two 
have tho right to sign It In his absence. 
— lie Winnipeg Golf Club & Hutch- 
ings, 11928] 3 D. L. n. 522 ; [19281 
2 W. W. R. 224 ; 37 Man. L. R. 341.- 
CAN. 


k i. MajoHtv award valid — 

Alberta Insurance Act, R. S. A., 1922 
(c. 171).] — On a submission to an arbn. 
of three persons under statutory con- 
dition No. 22 in Sched. C. to the above 
Act, to determine the amouut of loss, 
the decision of a majority of the 
arbitrators is binding. — Glasgow Un- 
derwriters V. Smith, [1924] 4 D. L. R. 
801 ; [1924] S. C. R. 631 ; affg., [19241 
1 D. L. R. 187 ; 1 W. W. R. 155 ; 20 
Alta. L. R. 114.— CAN. 


wi. .\—Held: the 

award was valid. — Re Baldwin & 


WiLLiNSKY, [1926] 1 D. L. R. 1177; 
60 O. L. R. 290. — CAN. 

1100 V. Award hy one.] — Held : 

valid. — Re National Trust Go. & 
Municipal District of Vale, [1925] 
3 D. L. K. 459.— CAN. 

1106 ia, .] — Held: bind- 

ing. — ^Mastors 8c McDouoall V, 
SiTCPUEN, Stephen v. 'Masters & 
McDougall, [1925] 4 D. L. R. 684 ; 
[1925] 3 W. W. R. 493.— CAN. 

1109 viii. .) — ^Where the 

arbitrators did not meet together & 
sign the formal document in the 
presence of each other ; — Senible : tho 
award was Invalid. — Harrison v. 
Harrison (1918), 41 O. L. R. 195 ; 
13 O. W. N. 245.— CAN. 

1109 ix. .] — llYE Farai 

Co. V, Britisu Oak Insurance Co., 
Ltd.. [1924] 3 D. L. R. 706 ; 3 

W. W. R. 16.— CAN. 

PART IV. SECT. 5. 

1125 X. .] — ^An award made 

upon an arhu. under Municipal Act is 


I iublishod when notice thereof is given 
)y the arbitrators to the mumcipality. 
— He SwEiNHHON & Municipality of 
CUARLKSWOOD, [1917] J W. W. R. 
293 • 27 Man. L. R. 231.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 

1155 i. Mwsf rnvfonn to fsiihuH'^snui I 
— The awards in tlioso <'ases. iiiakiii}; 
special provision witli rcgiM-d t(» tin 
repaliing it keeping up a nilll-diiiu, efr* 
wore held bad as [K'vorid tl»e Kiibniishuni 
8: power of the arbitrator-'.— /*’/ II via- ' 
& Enms (lHr)l), 1 1». l;. 173.- -CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— A. 

1161 xi. .] — Tiie lunptro is 

bound by tlie tcmis of the hubrnisslon, 
6c he cannot make an anard not wdtidn 
its scope. — POKTKK P. l‘ORrER (1921), 
55 I. L. T. 20(>.-'-IR. 

PART IV. SECT. 8, SUB-SECT. 2.— B. 

si. .] — Held' the arbitrators 

had no povvei to include in their awaiil 
interest on tho amount foimd to be the 
value of the property from the dat(‘ 
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1172. Add. Annotation : — Mentd. Cayzer, Irvine | 
V. Board of Trade (1926), 95 L. J. K. B. 1054. 

1182* Add. Amiotaiion : — Refd. lie Bubol Bronze | 
& Metal Co. & Vos, [1918] 1 K. B. 315. 

1187. Add. Annotations : — Consd. Ilirji Mulji v* 
Cheong Yue S.S. Co., [1926] A, C. 497. Mentd. 
Manbre Saccharine Co. v. Corn Products 
Co.. I1919] 1 K. B. 198; Clark v. ' Cox, 
McEiien, [1921] 1 K. B. 139; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. ^68. 

1188. Add. Annotations : — Refd. Lebeaupin v> 
Crispin (1920), 124 L. T. 124 ; Sheik Moham 
mad Habib Ullah v. Bird (1921), 37 T. L. 11. 
405. Mentd. Montevideo Gas Sc Drydock 
Co. V. Clan Line Steamers (1921), 37 T. L. li. 
544 ; Taylor v. Bank of Athens, Pinnock v. 
Bank of Athens (1 922), 128 L. T. 795 ; Finlay 
V, Kwik Iloo Tong Handel Maatschappij, 
[1929] 1 K. B. 400; Kaufmann v. British 
Surety Insce. (1929), 45 T. L. Ji. 399. 

1263. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1281. Add. Annotation : — Mentd. Boyal Commis- 
sion on Sugar Supply v. Kwik-Hoo-Tong i 
Trading Soc. (1922), 38 T. L. R. 684. | 

1288. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1291. Add. Citation:—! Mod. Rep. 345. 

1307. Add. Annotation : — Mentd. Re Boks & 
Peters, Rushton, [1919] 1 K. B. 491. 

1357a. .] — CoGSTAD (C. T.) Sc Co. v. 

Newsum (H.) Sons Sc Co., No. 1058a, ante. 

1357b. .] — Lakrinaga Sc Co. v. Societe 

Fuanco-Ameuicaine des Phosphates de 
Medulla, No. 1067a, ante. 

1361. Add. Citations 88 L. J. K. B. 227 ; 119 
L. T. 553 ; 83 J. P. 9. 

Add. Annotation : — Refd. He Fiscel Sc Mann 
& Cook, [1919] 2 K. B. 431. 

1361a. .] — Arbitrators made their award 

in an alternative form stating a special case 
Sc giving to the parties the option of taking 
the opinion of the ct. upon the points of law 


involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
Sc in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper : — 
Held : the condition was reasonable Sc the 
award was good, so that there was nothing for 
the ct. to deal with. — Lyon (J. L.) Sc Co., Ltd. 
V. Haddock, Parker Sc Co., [1919] W. N. 11. 

1398. Add. Annotation : — Mentd. Ayscough v. 
Sheed Thomson (1923), 92 L. J. K. B. 878. 

1415a. Reserved for consideration if 

required.] — Re O ’Conor Sc Whitlaw’s Arbi- 
tration, No. 949a, ante. 

1435a. .] — (1) Where parties submitted all 

matters in difference to arbn.. Sc the award, 
after reciting the submission, awarded that 
a certain sum was due Sc owing from one party 
to the other : — Held : the award must be 
intended to be made on all the matters 
referred. 

(2) It appeared by affidavit that the claims 
of one of the parties consisted of items for 
money due. Sc also for prospective damages, 
in consequence of a contract between the 
parties being put an end to by the other side, 
but as it also appeared that each of the claims 
was investigated before the ai*bitrators ; — 
Hetd^ : a general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off. — Re Croydon Canal Co. 
(1839), 1 Vev. Sc Dav. 391. 

1439. Add. Annotation : — Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

1461. Add. Annotation : — Refd. Weber v. Biikett, 
[1925] 1 K. B. 720. 

1467. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 


of taking possofision. — T oronto Citt 
Corpn. v. Toronto Ry. Corl*n., 11925] 
A. C. 177, P. C.—UAN. 

sa. Reference of “ accuracy ” dr 
**juMice** of a^enunte.] — Held' the 
arbitrator was appointed to adjust the 
aocountfi botwoou the parties on a fair 
Sc equitabJe basis. Sc liad a discretion 
whether any intcrcbt should ho allowed 
to oltlior party, Sc in the exorcise of tiiat 
discretion was not bound to applv any 
rule of law. — Pisuer v. Matson & Co., 
Matson Sc Co. r. FisnKR, 1 1918] 
N. Z. L. li. 1.— N.Z. 


PART IV. SECT. 8, SUB-SECT. 2.— C. 

1185 ii. Award dismissing claim 

for short di'hvcry.] — Held : words “ any 
oludm or dispute arlsine in connection 
with tills contrutd. '* in the arbn. clause 
included a claim for short delivery of 
goods. — G hamanpi Lal-Nabain Das 
r. CuuRANji L\n-PoKiiAR Mal (1923), 
I. L. H. 4 Lah. 108.— IND. 

1188 i. Submission of any question 
arising under contract — Award giving 
damages fur non-del ivery.] — Where a 
contract provided for a roforonce to 
arbii. of any question ansinp under it : 
— Held • tlio proper conclusion upon 
the evidence was tliat the parties, by 
their coui*ae of conduct boforo tlie 
arbitrators, ostablishcd that the qui's- 
tion as to the damages was a matter 
in dispute & a subject of the reference, 
— Rc Beaver Wood Fibre Co., Ltd., 


& American Forest Products 
Corpn., [1920] 47 O. L. R. 690 ; 64 
D. L. 11. 672 ; 18 O. W. N. 281.— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— G. 

g (p. 4 7 9) i. Valuation to be fixed as 

in open markei — Absence of any market. ] 
— Canadian I^acific Ry. Co. v. Winde- 
BANK. 11917] 3 W. W. R. 99.— CAN. 

Q i. .] — The points for decision 

on a submission to arbn. wore on whicli 
partner rested the reaponsiblity for ttio 
causes iiccessitatlne: dissolution. Sc 
on which condition the partnership 
should be dissolved : — Held : this did 
not grivo Jurisdiction to the arbitrator 
to award payment by one part-ner of 
daniagres because of premature dissolu- 
tion of the partnership. — Re Arbitra- 
tion Act, Re Guyot Sc Vigouret Sc 
Award made by Gosselin, [1919] 3 
W. W. R. 957.— CAN. 

PART IV. SECT, 8, SUB SECT. 3.— D. 

1286 iv. Delivery of goods “ in 

fair proportion to all imports .**] — 
Held : the direction to deliver Roods 
** in fair proportion to all imports ” 
was imcortain Sc lackiuR: in finality & 
lliercfore not enforceable. — Thomp* 
SON, Meggiti’ & Co., Ltd. v. Moody 
(1920), 21 S. R. N. S. W. 125, 37 
N. S. W. W. N. 267.— AUS. 

PART IV. SECT. 8, SUB-SECT. 3.— E. 

tb. Award of sum subject to varia- 


tion — “ Oood special reasons ,**] — 

Noble v. Caaipbei.lfokd, Lake On- 
tario & Western Ry. Co. (1918), 21 
Can. Ry. Cas. 380. — CAN. 

so. Award for payment for working 
to ** estimated” depth .] — An award 
stated that a contractor was entitled 
to payment at the contract-price for 
the drilling to an estimated depth of 
2,400 foot, saying nothmg about the 
amoimt to whicii tiie contractor was 
thus entitled : — Held : the amount of 
the contract-price Sc credits allowed 
could be ascertained by evidence. 
Sc the use of the word “ estimated *' 
ill the award was definite Sc amounted 
to a fixing: of the depth at 2,400 feet. — 
McNaugut v. Stokes-Stephens Oil 
C o., Ltd.. [1919] 1 W. W. R. 952.— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 3.— L. 

1356 i. Award scUling dispute — 
Alternative if court should decide 
differently.] — An arbitrator awarded a 
certain sum. Sc. in the event of the 
Supreme determining that certain 
views expressed by him in his reasons 
were erroneous, a certain larger sum : — 
Held: in the absence of any such 
determination the alternative award 
did not come into operation. Sc the 
award was not thereby rendered unoer- 
taiii. — ^l^LBOUKNB Harbour Trust 
C oMRS. V. Hancock, [1927] V. L. li. 
418 ; 39 C. L. R. 570 ; [1927] 

L. li. 245.— AUS. 
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1468. Add. Annoiation : — Refd. Weber v. Birkett, 
[1925], 1 K. B. 720. 

1472. Add. Annotation.: — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1473. Add. Annotation : — Refd. Weber v. Birkett, ' 
[1925] 1 K. B. 720. 

1477. Add. Annotation : — Refd. Weber v. Birkett, ' 
[1925] 1 K. B. 720. 

1497. Add. Annotation : — Consd. Weber r. Birkett, 
[1925] 1 K. B. 720. 

1506. Add. Annotation : — ‘Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1511. Add. Annotation : — Refd. Caven v, Canadian 
Pacific By. (1925), 133 L. T. 774. 

1516a. .] — Re Cuoydon Canai. Co., No. | 

1435a, ante. ( 

1593a. .] — A.’Gt. for Manitoba v. 1 

Kelly, No. 238a, ante. i 

1598. Add. Annotations : — Dlstd. Champsey Bhara ! 

Jivraj Balloo Spinning & Weaving Co., 
[1923] A. C. 480. Consd. KeLmtan Govern- 
ment V. Buff l)(‘velopment Co., [1923] A. C. 
395. 

1598a. .] — Certain trawlers were insured 

as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
putes should bo settled in tlie first instance 
by a general meeting of the co., or, on appeal, 
by two arbitrators an umpire, none of whom 
should bo lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that “ all matters in difference in 
reference to ihe said claim for a general 
average contribution are referred,” etc. The 
umi>irc by liis award ignored the claim for 
general averages. On a motion to set aside 
the award : — Held : it was bad as disclosing i 
an error in law on the face of it ; &, having ' 
regard to the general terms of the submission, 
it was not open to resps. to sjiy that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside. — 


Parsons v . Brixham Fishing Smack iNSuit- 
ANCE Co., Ltd. (1918), 118 L. T. 600 ; 14 
Asp. M. L. C. 307 ; sub nom. Re Parsons & 
Brixham Fishing Smack Insurance Co., 
Ltd., 62 Sol. .To.* 384, B. C. 

1598b. .] — ^An error in law on the face 

of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand. — C hampsey 
Bhara &; Co. v. Jivraj Balloo Spinning & 
Weaving Co., [1923] A. C, 480 ; 92 L. J. P. C. 
163 ; 129 L. T. 166 ; 39 T. L. B. 253, P. C. 

Annotation . — Mentd. Hirji Mnlji v Cheong Yiio S.P. Co., 
1192G] A. C. 4U7. 

1599. Add. Annotations : — Consd. Re Cogstad & 
Newsum, [1921 ] 1 K. B. 87 ; A.-O. for Mani- 
toba V. Kelly, [1922] 1 A. C. 268 ; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480 ; Kelantan Government 
V. Buff Bevclopment Co., [1923] A. C. 395; 
Northwood v. L. C. C. (1927), 137 L. T. 49; 
Tioberts v. Anglo-Saxon Insce. Assocn. (1927), 

90 L. ,T. K. B. 590. Mentd. Pajzu v. Saun- 
ders, [1919] 2 K. B. 581 ; Taylor v. Bank 
of Athens, Pinnock v. Bank of Athens (1922), 

91 L. J. K. B. 776; Finlay v. N. V. Kwik 
Hoo Tong Handel Maatschappij, [1928] 2 
K. B. 604. 

1603a. Immaterial to decision.] — Buerger & 

Co. V. Bar-nett, No. 1822a, post. 

1614. Add. Annoiation : — Consd. A.-G. for Mani- 
toba r. Kelly, [1922] 1 A. C. 208. 

1622. Add. Annotation : — Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

1624. Add. Annotations : — Expld. Rc Becker, Shil- 
lan & Barry, [1921] 1 K. B. 391. Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 

1643. Add. Annotations : — Refd. A.-G. for Mani- 
toba V. KeUy, [1922] 1 A. C. 268 ; Kelantan 


PART IV. SECT. 8, SUB-SECT. 9.— D. 

1517 i. Reference of two separate mai- 
iers — One award.] — Ueld : the award 
must be referred to the arbitrat-or to 
draw up two awards. — He Drkvfus 
& S. A. Milling & Trading Co., 
[1923] S. A. S. R. 75.— AUS. 


PART IV. SECT. 10. 

1520 V. .] — Where an arbn. 

award is valid as to a part thereof & 
void as to another part, the valid por- 
tion, iX severable from the rest, is 
enforceable. — City of Svvin’ Currknt 
V. Leslie, [1920] 1 W. W. R. 407 ; 
52 D. L. R. 532.— CAN. 

1641 ii. .1 — An award eoiitainod 

two directions : — Held : the two 
directions could not bo severed, &, 
ulthougrh tlio first direction was valid, 
the second direction being invalid 
Judgment miLst be entered for deft. — 
Thompson, Mkggiit & Co., Ltd. v. 
Moody (1920), 21 S. U. N. S. W. 125 ; 
37 N. S. W. W. N. 207.— AUS. 


PART IV. SECT. 13, SUB-SECT. 1. 
1594 li. .]— The ct. has 


jurisdiction to sot aside an award where 
an error of law appears on the face of 
it — Re Cahswell & Co., Ltd. & 
Donald & Jacobs, Ltd., [1921] N. Z. 
L. U. 308.— N.Z. 


1594 iii. .] — Saleh Ma- 

HOMJfiO Umer Doosal V. Nathoomal 
Kessamal (1927), 54 L. R. Ind. App. 
427 ; 1. L. R. 55 Colo. 126.— IND. 


1694 iv. .1— In determining 

whether an agreement t.o abide by the 
result of an arbn. is binding, a dis- 
tinction is to be drawn between the 
case whore parties to a contract 
generally refer their “ dlilorcnces *’ 
arising therefrom & the case where a 
specific question of fact or law is 
submitted. In the former ca.se the 
fa(;t that the arbitrator was wrong in 
point of law is ground for setting the 
award, aside. — Re Wood & Malkin 
Co., ]/rD. (B. C.), [1928] 4 D. L. U. 
511 ; [1928] 2 W. W. R. 074.— CAN. 


1599 i. In special case suit- 

vutted to IlKfh Cotirt.]~Re Brecuiin & 
DRArEKY Importing Co., Ltd., No. 
1059 i, ante. — N.Z. 

1604 ii. Apparent on face of 

award.]— Held : the mistake rendered 


the award invalid. — Beach v. Hydro- 
Electric Power Commission of 
Ontario, [1924] 4 D. L. K. 995 ; 66 
O. L. R. 35.— CAN. 

1606 vii. Omission to mention 

aarced disposUion of property,] — Held: 
the arbitrator was entitled to supply 
the omission by an addition to the 
award. — Debret v. Debret, [1917] 
3 W. W. R. 503 ; 10 Sask. L. R. 366.— 
CAN. 


PART IV. SECT. 13, SUB-SECT. 2.— 
B. (a). 

1626 i. General reference of all wm/- 
te.rs in dispute.] — Held : tiie parties 
wore bound by ttie arbitrator's award 
however erroneous in law it might bo. 
— National Mortgage & Agency 
Co., Ltd. r. Braid & Co., 11923] 
N. Z. L. R. 933.— N.Z. 


1630 vi. .1 — Where a question 

of law has been hubrniUed to the 
arbitrators their decision is not open 
to review.— fj'c McN aught & Stokes - 
8TKPIIENS Gil Co., Ltd. (No. 3) 
(1910), 14 Alta. L. K. 148. — CAN. 
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Government v. Duff Development Co., [1923] 
A. C. 895. 

1644. Add, Amiotaiion : — Refd. Kelantan Govern- 
ment V. Duff Developijaent Co., [1923] A. C. 
895. 

1644a. .] — Though an award may be set 

aside for an error of law appearing on the 
face of it, & though a question ot construction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
^ide by the ct. only because the ct. would 
itself have come to a different conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that ho 
decided on evidence which in law is not 
adniissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award ; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construiition is not enough for 
that purpose. — Kelantan Government v. 
Duff Development Co., [1923] A. C. 395 ; 
129 L. T. 850 ; 89 T. L. li. 337 ; 67 Sol. Jo. 
437, n. L. ; previous proceedings^ suJb nom. 
Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385, C. A. 

1645. Add, Annotai/iom : — As to (1) Apprvd* 
Ohampsey Bhara v. Jivraj Balloo Spinning 
& Weaving Co., [1923] A. C. 480. Gonsd. 
Roberts v, Anglo-Saxon Insce. Assocn. (1927), 
90 L. J. K. B. 690. Refd. A,-G. for Manitoba 
V. Kelly, [1922] 1 A. 0. 268; Kelantan Gov- 
ernment V, Duff Development Co., [1923] 
A. C. 395. 

1647. Add. Annoiaiion : — Gonsd. Kelantan Gk)v- 
ernment t;. Duff Development Co., [1923] 
A. C. 395. 

1667. Add, Annoiaiion ; — Gonsd. Sutherland 
Hannevig, [1921] 1 K. B. 336. 

1668a. Act of 1889, s. 7 (c).]— An 

arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award ; — Held : 
inasmuch as the original award was in the 
language intended by tlie arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words wliich he had intended to 
insert, the fact that he had failed to choose 
apt words to con\ey his meaning was not 
an accidental slip or omission ” entitling 
him to amend his award under the above 
sect., & the amended award must be set 
aside. — Sutuerland & Co. v, Hannevig 
Brothers, Ltd., [1921 ] 1 K. B. 336 ; 
90 L. .T. K. B. 225 ; 37 T. L. R. 102; 


sub nom. Be Sutherland & Co. & Hannevig 
Brothers, Ltd., 126 L. T. 281 ; 16 Asp. 
M. L. 0. 203, D. 0. 

1669. Add, Annoiaiion : — ^Refd. Sutherland v. 
Hannevig, [19211 1 K. B. 336. 

1698. Add, Annoiatiojis : — ^Refd. A.-G. for Mani- 
toba V. KeUy, [1922] 1 A. C. 268. Mentd. 
Larrinaga v, Soc. Franco-Americaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 
45 ; Rockingham Sisters of Charity v, R., 
[1922] 2 A. C. 316. 

1701a. Liability to cross-examination.] — In 

June, 1913, claimants, R. & Co., effected an 
insurance with resps., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on account 
of annual net profit & charges as therein sot 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to tlie total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 
claimants’ auditors, L. & G. A condition 
on the back of the policy provided for 
reference to arbn. of all differences arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy. 
G., a member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor : — Held : as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 
& consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 


PART IV. SECT. 13, SUB-SECT. 2.— 
B. (b). 

1649 vii. .] — It ia no ground for 

sotting aside an award tliat an ex- 
amination of the materials before the 
arbitrator disoloses that hia findings 
are unsupported by, or against, the 
weight of evidence. — L atuam v. Fos- 
TKK’B AU8nrtAL14J^ FiBRKS, LtD., [1926] 
V. L. U. 4.27.— AUS. 


PART IV. SECT. 13, SUB-SECT. 3. 

1665 hi. For “ Sandfoiu) v. S\M)- 
FORD *’ read “ Sanford v. Sam’ord.*' 

1665 iva. .] — Whore an 


arbitrator has made an award in respect 
of a claim involving the proof of a 
number of Homs, an affidavit of the 
arbitrator setting out the items in 
respect of which he has made his 
award, & the amount he awarded in 
respect of each item of the claim, is 
inadmiseable in evidence. — Hallioan 
V. Lawson (1922). 22 8. R., N. S. W. 
601 ; 39 N. S. W. W. N. 204.— AUS. 

1666 iii. Effect of statuU — 

ArbUraiion Act, 1914 (c. 65).)— HeZd.* 
the arbitrator had power to amend his 
award under s. 10 (c) of the above Act. 
— He WaiTE & OiTr of Toronto 
(1917), 38 O. L. R. 337.— CAN. 

1671 vii. Unless award not 


truly slating arbitrator's opiruon].— 
An appellate ct. should not interfere 
to vary an award unless it is satibffod 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or that their liasis of 
valuation was erroneous . — Re Scott & 
OsHAWA Town (1922), 62 O. L. R. 
504.— CAN. 

1671 viii. Power to increase 

amount .] — The amount awarded by 
an arbitrator may, upon consideration 
of the evidence, be increased by the 
appellate ct. — Lake Erie & Northern 
Hy. Co. V . BRAN'rFORD Golf & 
Country Club (1918), 21 Can. Ry. Cas. 
360 ; 32 D. L. R. 219.— CAN. 
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arriving at the reduction in the turnover of 
claimants due solely to the fire. — Becher & 
Co. V, North British &. MERCANTiua: Insur- 
ance Co., [1915] 3 K. B. 277 ; 84 L. J. K. B 
1813 ; 113 L. T. 827, D. C. 

1706. Add, Annotations : — Mentd. StoUmeyer v, 
Trinidad Lake Petroleum Co., [1918] A. C. 
498, n. ; Slack v, Leeds Industrial Co-opera- 
tive Soc., [1923] 1 Ch. 431. 

1715. Add Annotation : — Mentd. Spencer v. Hern" 
rnetde (1922), 128 L. T. 33. 

1722a. Reference to umpire by arbitrators — 

Custom of the tallow trade.]— Pltfs. sold to 
defts. a quantity of paralTin wax under a 
contract providing, “ any dispute arising 
under tliis contract to lie settled by arbitrators 
in London in the usual way.” A claim was 
made by defts. against pllfs., & the arbitratiors, 
being unable to agree, appointed an umpire 
by a document headed, “ the use of this form 
constitutes a submission to the rules of the 
assocn.,” t.e., the London Oil & Tallow Trades 
Assocn. The umpire awarded that defts.’ 
claim failed & that they wore to pay the costs 
of the arbn. The rules of the assocn. provided 
for an appeal to an appeal committee, & 
defts. claimed a right of appeal. Pltfs. t here- 
upon brought an action against defts. to 
recover the costs of the arbn., & the evidence 
was that in the trade in paraffin wax the usual 
way of settling a dispute by arbn. was to 
aj)point arbitrators who could appoint an 
umpire whose decision would be final : — 
Held : the heading did not apply & tlio umpire 


was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., & pltfs. were entitled to 
recover, — Palmier & Co., Ltd. v. Pilot 
Trading Co., Ltd. (1029), 45 T. L. R. 214. 

1735. Add, Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K, B. 336. 

1738. After this case add “ Personal representa- 
tive.!— See Vol. XXIV., p. 621, Nos. 6508, 
6509, &; compare original volume, pp. 393 
€t seqJ' 

1751, Add, Annotation : — Refd. Czarnikow t\ Both, 
Schmidt, [1922] 2 K. B. 478. 

1758. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1761. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. Add. Annotation : — Refd. Ayscough v, Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1799a. Single Judge of High Court.] — Pro- 

duce Brokers, Ltd. v. Blytii, Ukeene, 
JoDRDAiN & Co,, Ltd., No. lOCOa, post 

1822. Add. Annotations : — Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161 ; Czarnikow 
V. Both. Schmidt, [1922] 2 K. B. 478. 

1822a. Question to be raised immaterial.] — 

(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
B. 1 1 , to refuse to statt' a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, if bis finding on a question 
of fact makes tlic question which would be 
raised by the case immaterial. 


PART IV. SECT. 15, SUB-SECT. 2.— 
A. (b). 

1723 xi. iJatnaocfi — Unless 

wronn principle /oWoired.]— L ake Erik 
& Northern Ry. Co. v. Muir (1918), 
21 Cau. Ry. Cae. 350.— CAN. 

PART rV. SECT. 15, SUB-SECT. 2.— 
A. (c). 

n i. .) — Where arbn. procerd- 

inffs are iiiitiatt^d by a provincial 
railway co. 6c much ol the evidence is 
received before an amalguinalioii of the 
Co. with a l>(Mnlmon railway co. iH 
ell’ected the proceedings are allowed 
to proceed after the amalgamation, 
\mtll praeiically all that remained to 
be done is the making of the award, 
the Dominion co. is bound by the 
award made as n result of such 
proceedings. — Haney v. Ca nap ian 
Northern Ry. Co.. [19171 3 W. W. R. 
105 ; 36 D. L. R. 674.— CAN. 

PARTIV. SECT. 16, SUB-SECT. 2. — D. j 

■d. Jurisdiction of court order inn 
reference.] — Where an order for a 
reference is made with th® consent 
of the Rolrs. on both sides, & arbi- 
trators are appointed in pursuance of 
Buch order, k. the arbitrators t.ake 
evidence & file their award, ooimsol 
for both partias taking no objection 
to the regularity of the proceedings, 
the parties wdll not be permitted, after- 
wards, to attack the award or the 
subsequent proceedings on the ground 
that the ct. by winch the order for 
reference was made had no Jurisdiction 
to do BO. — Hall v. Eleotrio Combs. 
OF Lawrencbtown, [1921] 64 N. S. R. 
283 ; 67 D. L. R. 535.— CAN. 

PART IV. SECT. 16, SUB-SECT. 1. 

a i. Compulsory reference — 

Subsequent voluntary suhmissifyn .] — 
Held : the award of the arbitrator 
was not open to review by the ct. — 
Royal Commission of Wiieat Sup- 
plies V. Usher & Co., Ltd., [1920] 2 
I. R. 483.— IR. 


a ii. .] — Laooste r. Cepails 

If APTDB Manufacturing & Power Co., 
[1028] 2 D. L. it. 1.— CAN. 

a iii. .] — Under its Inherent juris- 

diction, the power of the ct. to set aside 
an award depends on whether it is 
“ bad on its face ** or on some ground 
whieli is more or less an extension of 
tile same prlncli>le . — lie Wood 6i, 
Malkin Co., Ltd. (B. C,). [1928] 4 
1). L. R. 511 ; [1928] 2 W. W. R. 671.— 
CAN. 

17861 a. Appellate Division of 

Supreme Court.] — An apiKjai from or a 
motion to set aside or remit an award 
must be to the Appellate Di\’. of tiie 
SuiiremeCt. — Snider v. Miller, [1924] 
2 D. L. R. 617 ; 1 W. W. R. 1163 ; 20 
Alta. L. R. 237 ; a/M. [1924] 1 D. L. R. 
198 ; [19231 3 W. W. R. 1376.— CAN. 

1802 iii. .] — In a submis- 

sion to arbn. the parties tbereU) agreed 
that the Arbn. Act should not apply 
therein. & that tho decision of the 
arbitrator should bo tiiial & binding 
upon both parties : — Held : this agree- 
ment was void as against public policy. 
— Beacu V. Hydro-Eleotric Power 
Commission of Ontario, [19241 4 
D. L. R. 996 ; 66 O. L. R. 35 —CAN. 

PART IV. SECT. 16. SUB-SECT. 2.— A. 

0 i. .] — Unless in the procedure 

adopted by the arbitrators there has 
been something railically wrong or 
vicious an award cannot bo impeached 
on the ground that the teclmical web 
of judicial procedure 6c rules of evidence 
which surround Judicial procedure were 
not strictly adhered to. — M aurtg 
S flWE Hpu V. U Min Nyun (1925), 
I. L. R. 3 Ran. 387.— IND. 

1 (p. 547). Por “ IND.** read 
‘ CEYLON.*’ 

BO. Award rent in y order of reference 
not jlxing time for dcliv^ of award .] — 
IJeTd : an aw ard which recited an 
order of reforenco not fixing a time for 
delivery of the award was primd facie 
liable to bo set aside, but Supreme C’t. 
Ordinance, 1876, of the Gold Coast, 
Ord. 62, IT. 12 (c) & 13, prevented the 


oinibsion from ha^ mg that effttet. — 
Y A MIKE KWKKU V. ANNOR ADJAYE, 
11926] A. 755; 95 L. .1 P. C, 157; 
135 L. T. G'12.— GOLD COAST. 

PART IV. SECT. 16, SUB-SECT. 2.— B. 

w (p. 548> i. — .] ' rm^- 

C'onducsl, refori’cil to In Arbn. Act, 
s. 1 I (2) IS “ legal iniscoudnct.” In 
dei.eriuining whether then* wus “ legal 
miheouduei *’ on the part of t he 
arbitrator whieh w'ould justify the 
settmg the aw^ard ashh*, the ct. may 
look at tho cvjdeneti adduced hclore 
linn, ill ordvT to Ub(;(*rtairi whetln'i- he 
noted on (*videueo wdiu h was wholly 
inadmissible which ^vent to the root 
oi the quebtiou beforti liim. 

While in the prestmt eaMo, an arbn. 
as to tlio loss sufFenal by the seller of 
goods beeanso of their non-acieeptanoc 
by the buyer, the arbitrMt.or was held 
to have erred in allowing the H(‘ller to 
“ Hi)lit *’ his case, yet, ns In* had 
exercised a discrelioii in tiu) matter 
&: no snbstrintinl injustice was 

(x'-casionod then‘bv, the coinw* adopted 
did not Invalidate the award — 
lie Wooi> & Malkin ('o., ]m). (B. (^), 
II 9281 4 1). L. R. 511 ; [1928] 2 

AV. W. if. 674.- CAN. 

y (T). 518) Pop “ IND.” ]‘('ad ” CAN.” 

c i. Refusal to state case 1 — 

Neglect liy an arbitrator to sl.ato n cuse 
for tho opimon of tbi' et. after being 
definitely asked by either of the parties 
to do BO is primd fat-u technical mis- 
conduct for which ins award may bo 
set aside. — Plsher v. Ma'jhon 6c (k)., 
Matson & Co. v. Fjsiikr, [1918] 
N, Z. L. R. 1.— N.Z. 

1811 ii a. .]- ' Wliorc in a paving 

contract with a city the cjt> *6 engineer 
is made arbltintor, lie mu^t guard 
I against being uridnly influenced by his 
' employers ; k i! it ap])ear8 that he is 
so inased us to bo liUcly not to decide 
fairly, then the contractor will not be 
bound by his deeisioii. — Blomk v. 
City of 11920] 1 W. W. If,. 

311 ; 50 D. ii. R. 93 ; 13 Alta. L. R. 
94.— CAN. 
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(2) An award is not vitiated by an error 
in ]aw on the face of it, if the error is not 
material to the decision. — Buerger & Co. v. | 
Barnett (1919), 89 J. K. B. 161 ; 120 
L. T. 570 ; 35 T. L. K. 200 ; 63 Sol. Jo. 391, 
B. C. 

1822b. .]— When questions of law arise in an 

arbn. it is of the greatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not passed through all the stages 
of its own procedure providing for an appeal I 
from the award. If the umpire by refusing i 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he Ls guilty of misconduct & his 
award will be set aside . — Ue Fischer & Co. 
& Mann & Cook, [1919] 2 K. B. 431 ; 121 
L. T. 275 ; sub uom. Fischel & Co. v. Mann 
& Cook, 88 L. J. K. B. 1173, I). C. 

1825a. Disregarding statute passed after hearing 
but before issue of award.] — (1) Besps. 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Ollice. He then refused to pay the 
liire for the full period on the ground of 
frustration of the adventure. At the healing 
of the arbn. on June 19, 1917, claimant 
did not i)reas for hire after the seizure of the 
horses, A. on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
duo up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 25), had come into 
operation, but there was nothing to show 
whether the arbitrator w^as or was not aware | 
oi the Act. On a motion to set aside the 1 
award on the ground of the i^echnical mis- 
conduct of the arbitrator in not taking the 
statute ink) consideration ; — Held : whether 
or not the arbitrator was aware of the Act, I 
he had applied its principles, &, consequently, | 
there was no misconducts ; the parties were 
not taken by surprise, & the award was good. 

(2) It has been conkmded that the fact 
that tlie arbitrator did not know or take cog- 
nisance of the Act, wliich was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. Lawrence, J.). — I 
Osmond v. Woolley (1917), 87 L. J. K. B. 
822 ; 118 L. T. 29 ; 34 T. L. K. 133. D. C. 

1826. Add. Annotations : — Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054 ; 
Ramdntt llamkissen Das v, 8assoon (1929), 
98 L. J. P. 0. 58. 


1827. Add. Annotation : — ^Refd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

1839a. Surprise — What amounts to.] — Osmond v . 
Woolley, No. 1825a, ante. 

1846. Add. Annotation : — Refd. Delahunt v. Moody 
(1927), 21 B. W. 0. C. 688. 

1850a. Objection to authority of arbitrator 

to determine dispute.] — The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 
up shares in the co. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. & was also a creditor of the 
co. to a large extent. The arbitrator held that 
claimant had no insurable interest in the 
goods insured & disallowed the claim 
Held : claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it. — 
Macaura V. Northern Assurance Co., 
11925] A. C. 619 ; 94 L. J. P. C. 154 ; 133 

T rp . A1 rv T T> AA'J . AO Tr> 

777 ; 31 Com. Cas. 10, H. L. 

Anmdahon.’—Hiejitd.. Hirji Mulji v. Cbeong: Yue S.S. Co., 
A. C. 497. 

1851a. .] — Dexters, Ltd. v. Hill 

Crest Oil Co. (Bradford), No. lOSSb, ante. 

1857a. By motion.] — Any objection to an aw^d 
on the ground of misconduct or irregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit the award, & if 
not so taken [within the time limited by 
R. S. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
Cur.). — Oppenheim & Co. v. Mahomed 
Haneep, [1922] 1 A. C. 482 ; 91 L. J. P. C. 
205 ; 127 L. T. 196, P. C. 

Anruitatum. : — Apld. Scrimoglio v. Thomott & Fohr (1924), 
131 L. T. 174. 

1857b. .] — ScRiMAGLio V. Thornett & Feiir, 

No. 135a, a7ite. 

1857c. Entered in special paper.] — A motion 

to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion & the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
— Re Cowan Brothers, Ltd. & Rymer 
(Henry) & Co., [1919] W. N. 140, D. C. 


PART IV. SECT. 16, SUB-SECT. 3. 

1852 xi. Consent to extensiem of 

time for malcing award ] — Held : the 
act of ooneent to oxtciision of time, & 
rocoffnltion of the propriety of the 
arbitrators making: the award, pre- 
Vludod objection to tho a^^ar^l on the 
ground of niiKconduct.. — I'ovvjs v, 
Vancouvku (City), Hamage r. Van- 
couver (City) (1917), 23 B. C. K. 180. 
—CAN. 

1862 xii. .1 — Where applts. 

went on with an arbn. ’Without objection 


after an irregrularity had occurred : — 
Held : they were precluded from 

seeking: to sot aside tho award on the 
ground of the irregrularity. — U 
(JrxAWA V. IT Pyiknyadipa ( 1923 ), 
l.L. JMRan. 15.— IND. 

1852 xiii. .] — A reference was 

made to arbiters to determine the 
amount payable by u landlord to his 
tenant In respect of sheep stock : — 
Held : pursuer having full knowledge 
of the nature of the stock that w£is 
tendered to him, & having accepted 
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the stock & dealt with it as if it was his 
own, was barred from objecting to 
, tho award of the oversman. — Fletcher 
V . Robertson (1919), 66 Sc. L. R. 305 ; 
! [1919] 1 S. L. T. 26().— SCOT. 

sf. Award follnwing opinion of court 
oji case stated, ] — U eld : the award might 
be set aside notwithstanding that it 
followed the opinion of the ct, upon 
a case stated under Arbn. Act, s. 29. — 
Re MoOonkey’s Arbitration (1920), 
17 O. W. N. 329 ; 47 O. L. R. 411.— 
CAN. 



Vol. n.— Arbitration. Cases 1869— 1985a. 


1869. Add, Annotation : — ^Reld. Re Campbell 
(1919), 88 L. .T. Oh. 519. 

1912a. Failure to apply within time limit.] — 

Oppbnhbim & Co. V. Mahomed Uaneef, No. 
1857a, ante, 

1912b. .] — SCBIMAGLIO V, THORNE'IT & 

Fehr, No. 135a, ante, 

1925. Add, Annotations : — Refd. A.-G. for Mani- 
toba V, Kelly, [1922] 1 A. C. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 

A. 0. 395. 

1943. Add, Annotations : — Refd. A.-G. for Mani- 
toba V, Kelly, [1922] 1 A. C. 268 ; Champsey 
Bhara v, Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480 ; Kelantan Government 
V. Duff Development Co., [1923] A. C. 395; 
Roberts r. Anglo-Saxon Insce. Assocn . (1 927), 

96 L, J. K. B. 590. 

1950a. Misconduct.] — Oppenheim &; Co. v- 
Mahomed IIaneef, No. 1857a, ante, 

1954a. .] — Where an arbitrator in making 

his award deals with the costs of the award 
& his own personal costs, but does not 
mention the costs of the paHies in the refer- 
ence, the ct. will not presume that ho has 
exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms . — Re Becker, Shitjlan & Co. BAituy | 

Brothers, [1921] 1 K. B. 391 ; 90 L. J. K. B. 
316; 124 L. T. 604; auh noin, Becker, 
Shillan & Co. V, Barry Bh others, 37 
T. L. R. 101, I). C. 

Annotations: — Consd. Bradshaw 'v. Air Council. [192(1] Cb* 
.'129. Refd. Larnnapra v, Soc. Franco -A ni6ri<5aino des 
Phosphates de Medulla (1922), 92 L. J. K. B. 4r>. 

1960a. By motion — Before single judge of 

High Court.] — A judge of the High Ct. sitting 
alone may entertain a motion to set aside oi* 
remit for further statement an award 
stated in the form of a special case. — 1*ro- 
DUCB Brokers, Ltd. v. Blyth, Greene, 
JouRDAiN & Co,, Ltd. (1918), 88 L. J. K. B. i 
597 ; 119 L. T. 311 ; 34 T. L. B. 419. ! 

: Cowan A Kymcr, [1919] W. N. 110. J ^ 

1960b. • — .] — Oppeniletm & Co. v. Mahomed 

Haneef, No. 1857a, ante, 

1981. For the paragraph in original volume 
substitute the following paragraph : — 

Foreign award — Whether enforceable as 
judgment of foreign court.] — ^An award in a 


foreign ai‘bn. [unenforceable in the foreign 
country without an enforcement order] is 
not a decision wliich a ct. here ought to 
recognise as a foreign judgment, & cannot 
be enforced. — Mp^rrifield, Ziegler & Co. v, 
Liverpool Cotton Assocn., Ltd. (1911), 
105 L. T. 97 ; 65 Sol. Jo. 581. 

Annotation : — ^Refd. Harrop v. Harrop. [1920] 3 K. B. 386. 

1981a. Action on — By what law contract 

governed.] — Pltfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed “ Re- 
insurance contract — Marine Insurance.” The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured & defts. the 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway & by defts. in 
London h was stamped with an Fnglisli six- 
penny stamp, but not in accordance with the 
Fnglish law as to contracts of marine in- 
surance, b\it it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway & an award was issued in 
favour of pltfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contracit must he the law of 
England, & that, .since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award : — Held : as 
the action was brought on the aw«ard, as the 
proper inference fiom the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contnict, pltfs. were entitled to recover 
the sum awarded. — Norske Atlas Insur- 
ance Co., Ltd. V, London General Insur- 
ance Co., J.TD. (1927), 43 T. L. R. 541. 

►. Add. Annotation : — Mentd. Re Campbell, 
[1920] 1 Ch. 35. 

After this case add “ Sec, now, R. S. C., Ord. 11, 
r. 8a.” 

Grounds for granting or refusing order— 
Objection to award.] — Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt eSc convenient ; 
but where there are matters which may 


PART IV. sect. 16, SUB-SECT. 4.— C. 

1898 i. Grounds for extension — Not 
mistaJee of counsel on Question of law 
or practice.] — On a motion to extend 
the time for making an application to 
set aside an award : — Held : where the 
rules require special circumstances to 
be shown upon an application for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or practice does not constitute 
a special circumstance Justifying the 
intervention of the ct. — Re Sweinsson 
& Municipality op Charleswood, 
[19171 I W. W. K. 293 ; 27 Man. L. R. 
234.— CAN, 

Eg, Within term following publica- 
tion.] — An award must be moved 
against within the term following its 
publication, or within the period which 
such term formerly occupied. — K ean 
V. Edwards (1888), 12 P. 11. 625.— 
CAN. 

tj. Under Consolidaled Municipal 
Act, 1922, 88 . .333, 34.5 (l).l— V ahey 
& Carlrton County. [1924] 4 D. L. K. 
1055 ; 56 O. L. R. 129.— CAN. 


PARTIV. SECT. 16, SUB-SECT. 4.— D. ( 

sk. Limited to evidence taken down in 
writing by arhUrator.] — Re New Bruns- 
wick Gas & OiLPiELDs, Ltd. & New 
Brunswick Electric Power Com- 
mittee (N.B.), n»26] 2 D. L. R. 102.— 
CAN. 

PART IV. SECT. 16, SUB-SECT. 4.— F. 

y (p. 56]). For Wade and Others 
(No. 2) (1909)” road “Wade v, 
Hardley (No. 2) (1910).” 


PART IV. SECT. 17, SUB-SECT. 1. 

b1. Under Arbitration Ad, 1927 (c. 97), 
8 . 11.1— The power conferred by above 
sect, is oonfeired upon “ the ct.” & 
may bo exercised by a Judge sitting in 
ct. ; that does not necessarily mean the 
weekly ct. ; & a judge having the 
parties before him at a trial may, of 
his own motion, in a proper case, remit 
the matter to the arbitrators. — ^M iller 
V. McDonnell, 11928] 4 D. L. R. 728 ; 
62 .0. L. 11. 484.— CAN. 


PART IV. SECT. 17, SUB-SECT. 2. 

sm. Under 2 Hdto. 7, c. 107, 
ss. 12, 21 — Grounds for remitting .] — 
2^e Coleman & Toronto & Niagara 
Power Co. (1917), 40 O. L. K. 130; 
38 D. L. R. 65.— CAN. 


PART IV. SECT. 17, SUB-SECT. 3. 

r i. .] — Unless there is a mistake 

in law or fact evident on the f.ioe of 
the award itself, or the arbitrator 
admits that be has made a mistake In 
law or fact, or there has been fraud or 
corruption, the award will not be 
referred back.—7i‘e Fox & Consoli- 
dated Mining & Smelting Co. of 
CAN^DA, 119251 1 1). L. U. 245 ; [1924] 
3 W. W. 11. 861.— CAN. 

rii. ArhUrators alleging mis- 

take .] — The (d;, will not remit an award 
.(ocfuise the arljitnjtors allege a mistake 
involving an iirii»oac’hment of their 
award. — R obins v. Andrews, [19231 
2 D. L. K. 353 ; 1 W. W. B. 963.-^ 
CAN. 
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gravely aflect the validity of the award or the 
right t o proceed under it, it is proper that they 
should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect, should be made giving leave 
to proceed summarily under the award. — 
Kc Boks & Co. & Peters, Kushton & Co., 
[1019] 1 K. B. 491 *, 88 L. J. K. B. 361 ; 120 
L. T. 516, C. A. 


I 2056a. .] — Oppbnhbim & Co. v. Mahomed 

^ Haneep, No. 1867a, ante, 
j 2050. Add, Annotation : — Refd. Joachimson v. 
Swiss Bank Oorpn., [1921] 3 K. B. 110. 

2141. Add, Annotation : — Mentd. Re Boks & 
Peters, Bushton, [1919] 1 K. B. 491. 


lessb. Award against Crown.] — An award 

against the Crown in an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
judgment or order will be refused. — Grech 
V, Board op Trade (1923), 92 L. J. K, B. 
966 ; 130 L. T. 16 ; 39 T. L. K. 630 ; 67 
Sol. Jo. 726, C. A. 

1986. Add, Annotations: — Distd. Bichardsons & 
Bradley v. Bernhard, [1926] 2 K. B. 121 ; 
FoUd. Simbro Trading Co. v. Posograph 
(Parent) Corpn., [1929] 2 K. B. 266. 

2043. Add, A nnotation : — Mentd. Spencer v. Ilem- 
merde (1922), 128 L. T. 33. 

2048. Add, Annotation Mentd. Weber v, Birkett, 
[1926] 1 K. B. 720. 

2053. Add. Annotation : — Mentd. L. & N. E. By. 
V. Easington Union Assmt. Cora. & Easington- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 


2187. Add, Annotations : — ^Apld. Bradshaw v. Air 
Coimcil, [1926] Ch. 329. Refd. Haynes v. 
Aldridge Colliery Co. (1923), 130 L. T. 282; 
Mansfield v. Bobinson, [1928] 2 K. B. 353. 
2213. Add, Annotation : — Consd. Kurscll v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 

2226. Add, Annotation : — ^Mentd. Sutherland v, 
Hannevig, [1921] 1 K. B. 336. 

2244. Add. Annotation : — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2326. Add, Annotation : — As to (1) Refd. Beid, 
Hewitt V. Joseph, [1918] A. C. 717. 

2331. Add. Annotation : — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2332. Add, Annotatiojis : — Consd. Beid, Hewitt v. 
Joseph, [1918] A. O. 717. Refd. Terry v. 
Gould (No. 2) (1024), 69 Sol. Jo. 212 ; Weber 
V. Birkett, [1925] 1 K. B. 720. 

2336. Add. Annotation : — Consd. Beid, Hewitt v. 
Joseph, [1918] A. C. 717. 

2340. Add. Annoiatio'ns : — Consd. Been v Towler 
(1024), 41 T. L. B. 86. Apld. King v. 
Sunday Pictorial Newspapers (1920) (1924), 
133 L. T. 397. 


PART IV. SECT. 19. SUB-SECT. 4.— C. 

2050 ill a. .] — B.. an arbi- 

trator, in the abRence of & without 
iiotico to on<‘ of the iiartios, made an 
award : — UfM : although tlie award 
might have been net awde for mis- 
oohduct of the arbitrator if moved 
against in time, yet. the award being 
final, the miBconduot could not tie Rot 
up as an answer to an action upon the 
award. — T ourangkau v. Sandwjgh 
West Townsuu’, [1020] 48 O. li. R, 
300 ; .56 D. h. R. 83.— -CAN. 

2050 iiib. .) — In a suit 

iu India upon an award made upon 
a RubmiRsioii to arbn, in England, 
irregularity or misoouduct in arriving 
at the award is not a defence.— 
OppiCNiiEiM & Oo. V. Mahomed Haneef 
11922]! A.C.48‘2; 91 L.,T.P.C.205 ; 127 
li. T. 196 ; 49 L. R. Ind. App. 174.— IND. 

2050 iii c. .] — An award 

duly made in England under the 
English Act of 1889 can be enforced by 
a suit HI an Indian cL., & cannot be set 
aside l»y an Indian ct. on any ground 
of iiiiHcondnct. or irregularity on tJje 
part of the ii.rbitrator. — J ohn Batj’ & 
Co. (London) v. Kanoolal & Co. 
(1925), 1. L. K. 53 Calc. 65.— IND. 

2056 i. A of n refjuhirUi/ tn coruluci of 
arhiiraiorH.^ — Arbitrators appointed, 
bnt not iu wTitmg for the purpose of 
vrtnding up the affaire of a i»art-ncrship 
hetweeu pltf. 8c deft,, met 8c went oviu* 
such papers as were available at the 
moment, heard what each of tlie 
partners had to say 8c reached a con- 
chision which they stated at the 
meeting. The arbitrators took no 
oath of office, & two witnesses w<Te 
sworn. A day or two after tin? 
meeting, one of the arbitrators pre- 
pared 8: signed a memorandum iicaded 
lU'poi-t of Aihitrators,"' staling the 
uonclusion that the balance duo to 
pltf. was a certain sum. This memo- 

_ ‘ ‘ to the other 

arbitrators, each of whom signed it.. 
This action was brought upon the 
memorandum os upon an award . Deft, 
pleaded the award was irregular 
illegal, in that no evidence was taken 


under oath, the arbitrators were not 
sworn, or legally appointed, deft, wa^j 
not permitted to give his evidence, 
although he objected, the award waw 
given without his being heard. Deft, 
also ooimterclaimed for moneys paid 
to pltf,, etc. : — Held : the objections 
pleaded ought t.o have been taken on 
a motion to H(‘t aside the award, & 
were not available as a defence to the 
fiction. — Miller v. McDonnell, f 1 928] 
4 D. L. It. 728 ; 62 O. L. R. 4S4.— 
CAN. 


PART IV. SECT. 19, SUB-BECT. B. 


Bn. What defences availrdde.] — 
Applts. brought an action against tiie 
Commonwealth to recover money duo 
under two contracts. While the action 
was ponding the A,-G. of the Common- 
wealth agret‘d to submit to arbn. the 
matters in dispute between the partiesi 
This agroomoiit recited the making of 
the two contracts. The arbitrator 
having made his award in favour of the 
Commonwealth, applts. moved to set 
aside the award or to remit it to the 
arbitrator on certain grounds, none 
of wlUoli related to the validity of 
cither of the contracts. That motion 
was dismissed. On an application by 
the Commonwealth for leave to enforce 
the award : — Held : applts. were not 
entitled to challenge the validity of the 
two contracts or the authority of the 
A.-G. to make the agroomont for arbn. 
— KXPMAN I’, COMAlONWEALl’n OF 


Aubtoaija (192.5), 37 O. L. R. 233 ; 26 
S R. N. e W. 370 : 43 N. S. W. W. N. 
11 ; [1926] Argus L. R. 118.— AUS. 

so. Arhiiraiion Ad, 1909, 8. 13 — 
Award tnsrely determining rights ,] — 
The above sect, does not authorise 
a judge to give leave to issue execution 
<iireotly on an award which merely 
determines rights, but says nothing 
as to the amount to which the success- 
ful party Is entitled.— iJe McN aught & 

rk.* /-1 a /at.. o\ riniQi 


3 W. W. R. 387 ; 43 D. L. R. ' 

sp. Arbitration Ad, R. S. M., 1918 
(c. 9 ) — Award under Municipal Ad .} — 
Arbn. Act, 1918 (o. 9), applies 

to awards under Municipal Act umess 
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expressly conflicting with the latter 
Act. Whore an award on an arbn. 
under Municipal Act is made on a 
written submission & fixes not only the 
amount but also the liability, it may 
be entered on apjilication as a Judg- 
ment of the Ot. of King’s Bench & 
enforced accordingly. — ^weinbson v. 
Rural Muniotpalttt of Charlicb- 
wooD. [1917], 3 W. W. R. 201; 36 
D. L. R. 32.— CAN 

sq. Decree— Failure fo accept award.] 
— Whore in a suit, partiios have referred 
their dlfferonfie to arbn. witliout an 
or<icr of the ct. 8: an award is made, 
a decree in terms of the award can be 
jiassed by the el,, under Civil Procedure 
(’ode, Urd. XVXIl., r. 3, although the 
parties do not accept the award. — 
S unn araju v. V kn k atr am a raj u 
(1928), 1. L. R. 51 Mad. 800.— IND. 


PART IV. SECT. 20, SUB-SECT. 1.— 
D. (b). 

li. Arbitration Ad, R. S. M., 

1913 (e. 9) — Or eater Winnipeg Water 
DistHd Ad, 1913 (e. 22).]— Re IVER- 
HON & Greater Winnipeg Water 
District, [1921] 1 W. W. li. 621 ; 57 
D.L. R. 184; 30 Man. L. H. 98.— CAN. 

lii. Arbitration Ad, 1908.] — 

An order provided that the costs of 
the reference & award should bo with- 
in the discretion of the arbitrator under 
& subject to the above Act : — Held : 
the discretion of arbitrators with regard 
to costs was not limited by the 
principles which the cts. apply. — 
Tynan v. Forbes, [1921] N. o. L. R. 
738.— N.Z. 


PART IV, SECT. 20, SUB-SECT. 3. 

z i. Indudes costs of counter^ 

claim .] — Kirk v. Kirk (1897), 40 
N. S. R. 600.— CAN. 

sr. ** Costs of attendance of ** party — 
Party attending with several witnesses — 
Costs of witnesses not included .] — 
McQueen v. Vancouver Island 
Power Co., Ltd. (1925), 35 B. O. li. 
558.— CAN. 
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2344 . Add, Annotation : — Apld. Be Becker, Shillan 
& Barry, [1921} 1 K. B. 391. 

2352. Add, Annotation : — Refd. Be Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2353 . Add, Annotation : — Consd. Williams v. Jones, 
[1926] 1 K. B. 256. 

2354 . Add, Annotation : — Afito (1) Consd. Williams 
V, Jones, [1926] 2 K. B. 37. 

2355a. Whether more than one Issue — R. S. C., 

Ord. 65, r. 2.] — Williams v. Jones (Stanley) 
& Co., [1926J 2 K. B. 37 ; 95 L. J. K. B. 471 ; 
134 L. T. 652 ; 70 Sol. ,To. 463, C. A. 


2358. Add. Annotation : — Apld. Re Becker, Shillan 
& Barry, [1921] I K. B. 391. 

2361a. Award not providing for costs of 

parties.] — Re Beckeh, Shillan & Co. 
Barry Brothers, No. 1954a, ante. 

2400, Add. Annotation : — Mentd. Earle v. llems- 
worth R. D. C. (1928). 44 T. I.. R. 758. 

2406. Add. Annotation : — Mentd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 758. 

2418. Add. Annotation : — Mentd. Re Barker’s 
Settlmt., Knocker v, Vernon .Tones, [1920] 
1 Oh. 627. 


Part V. — References 

2439. Add. Annotation : — Mentd. Sharp Dohme 

Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. 0. 153. 

2443. Add. Annotatio^is : — Mentd. Countess War- 
wick S.S. Co. V. Nickel Soc. Anon., Anglo- 
Northern Trading Co. v. Emlyn, Jones & 
Willi/ims (1917), 87 L. J. K. B. 309 ; Robinson 
V. B., [1921] 3 K. B. 183. 

2447. Add. Annotation : — Mentd. Sack v. Jones 
[1925] Ch. 235. 

2448. Add. Annotation : — Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

2455. Add. Annotations: — Refd. Liggett (Liver- 
X)Ool) V. Barclays Bank, [1928] 1 K. B. 48. 
Mentd. Deuchar v. Gas IJght & Coke Co., 
[1925] A. O. 691 . 

2456. Add. Annotation : — Mentd. Robinson v, R., 
[1921] 3 K. B. 183. 

2459. A dd. Annotations : — Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 691. 

2474, Add. Annotation : — Mentd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1927), 44 
R. P. C. 367. 

2523. Addn Annotation : — Mentd. Taylor v. Davies, 
[1920] A. C. 036. 


by Order of Court. 

2557 . Add. Annotaiions : — As to (1) Consd. Re 
Soc. les Affre^teurs B6unis & Shipping Con- 
troller, [1921] 3 K. B. 1 ; Kuraell v. Timber 
Operators & Contractors, [1923] 2 K. B. 
202. As to (2) Consd. Re Soc. les Affr^teurs 
B^unis & Shipping Controller, [1921] 3 
K. B. 1 ; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; laght v. 
West, [1926] 2 K. B. 238. 

2580a. No power to alter his own order.] — Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction imder B. S. C., Ord. 28, r. 11, to 
alter his report subsequently. — Bentley v. 
O’Sullivan (1925), 133 L. T. 189; 41 

T. L. B. 374 ; 69 Sol. Jo. 509, D. C. 

2580b. Power to set aside his own order.] — In an 
action tried by an oflicial referee judgment 
was given against defts. by default. Defts. 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 


PART IV. SECT. 20, SUB-SECT. 6. 

st. Power of arhitroior to fix court- 
seVs Jees,] — On an arbn. aH to costB 
in an action, tlio arbitrator has power 
to flx the counsel's fees. — C tia'I'Tek* 
SON V. Dutton, [1917] 2 W. W. R. 
393 ; 33 I). L. K. 622 ; 10 Sask. L. IL. 
169.— CAN. 

sv. Power of arhilraior to postpone 
taxation.] — An arbitrator on making: 
bis award may reserve the question 
of th(' costs of the arbn. & tax them 
subsequently. — CuATiTfiRSON v. Dut- 
ton, [1917] 2 W. W. R. 393; 33 
D. L. R. 622 ; 10 Sask. L. R. 169.— 
CAN. 

2395 vii. .] — The taxinR 

officer having disallowed the foes for 
R(*nior counsel on the taxation of a bill 
of costs in an arbn. case on the ground 
that two counsel were in no way neces- 
sary ; — Held : as the arbn. involved 
a sum of nearly £6,000 & the evidence 
was of a higldy technical nature, the 
services of a senior counsel were 
properly employed, & his fees & the 
accessory charges should have been 
allowed. — G arltck &. Co. v. Potnton 
(1917), 38 N. L. R. 69.— S. AF. 

2414 viil. .] — New Brunswick 

Electric Power Commirbion v. Qxhn- 
TON, [1924] 4 D. L. R. 345.— CAN. 


PART V. SECT. 1, SUB-SECT. 4. 

a i. ** Acting ” Deputy Registrar 

of Supreme Court.] — Held : while the 
validity of the appointment was 
doubtful, yet o.s the above officer had 
acted since Ins appointment, a judge 
of first bistance should uphold the 
appointment unless fully satisfied that 
there was no power of making it, 
especially where, as in this case, tlio 
reference had proceeded without ob- 
jection on the point. — F usabelu v. 
lorn TOWNSITE Co., [1922] 1 W. W. R. 
1238.— CAN. 

PART V, SECT. 1, SUB-SECT. 6. 

p (p. 616) i. Alheria 

Rules, r. 312.] — ^MAiNFitoin v. Main- 
FROTD (Alta.). [1926] 4 D. L. R. 1060 ; 
[1926] 3 W W .R. 617.— CAN. 

zi. .] — f?€ Cochran’s 

Trusts: No. 2 (1919), 52 N. S. R. 278. 
—CAN 

PART V. SECT. 1, SUB-SECT. 6. 

2474 ii. .1 — Avort & Son v. 

Parks (1917), 12 O. W. N. 4 ; 39 
O. L. R. 74 ; 35 D. L. R. 71.— CAN. 

PART V. SECT. 2, SUB-SECT. 1.— D. 

•w. Under Alberta Rules.] — ^Matn- 

1S9 


FROIP V. Mainfroid (Alta.), [1926] 4 
J). L. R. 1060 ; [1926] 3 W. W. R. 
617.— CAN. 

Action on Imilding contract.] 
— House Repair & Service Co. 
Miller (1921), 64 D. L. R. 115; 49 
O. J.. R. 205.— CAN. 

PART V. SECT. 2, SUB-SECT. 1.— E. 

1 i. .] — An order made bv « 

judge in the exercise of bis discretion , 
referring an action to ariin. un<kT 
Ord. 97, will not be Inttirferod will) hv 
the Ct. of Appeal, unless it is mciiiilc-.t. 
that the order will operate to dct(‘nt 
the rights of, or cause injustice' 1o, om 
or other of the parties. — 
(Austrvlia), Ltd. v. urn , 

[1928] St. R. Qd. 371.— AUS. 

PART V. SECT. 2, SUB-SECT. 6. 

sy. Time for appeal Kj tension of 
time — When granted J — .^Vn application 
was refused for extension of time for 
appeal from a matter in a referee’s 
report, the report, although not finuliy 
confirmed, having been dealt with 
nearly two months before, & the 
reason for extension A' merits of appeal 
being, in the circumstances, insuffi- 
cient. — Jamieson v. Jamieson, [19211 
1 W. W. R 63.— CAN. 



Caaea 2680b— 2618 . English and Empire 

judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not been made within six days after the trial ; 
& he further held that, having regard to the 
concluding words of R. S. C., Ord. 69a, 
r. 3 (b), he had no jurisdiction to set aside 
his own judgment : — Held : (1) the objection 
in regard to time, not having been taken at 
the earliest opportunity, could not be relied 
upon by pltfs. on the appeal ; (2) as under 
K. S. C., Ord. 36, r. 60, the official referee had 
“ the same authority in the conduct of any 
reference or trial as a judge of the High Ct.,** 
he had jurisdiction to set aside his own judg- . 
ment, & the words “ save as herein provided, 
no application for a new trial before a referee 
shall be made ** at the conclusion of Ord. 59a, ! 
r. 3 (b), referred only to the procedure to be 
followed in appeals from referees to the 
Divisional Ct. — L ondon Steamship & Trad- 
ing CoRPN., Ltd. v, Russian Volunteer 
Fleet (1926), 136 L. T. 607 ; 42 T. L. R. 
632 ; 70 Sol. Jo. 838, D. C. 

2591. Add, Annoiaiions : — Mentd. Evans v. Shot- . 
ton (1918), 87 L. J. Ch. 527 ; Citron v, Cohen I 
(1»20), 36 T. L. E. 660 ; Woodifleld v. Bond, I 
[1922] 2 Ch. 40 ; Anstruthcr-Gough-Oalthorpe 
V. McOscar, [1924] 1 K. B. 716 ; Hewitt v. 
Rowlands (1924), 131 L. T. 757. 

2593. Add, Arinoiaiion : — Refd. Ruf v, Pauwels. j 
[1919] 1 K. B. 660. I 

2595. Add. Annotation : — ^Mentd. Williams v. j 
Jones, [1926] 1 K. B. 255. 

2598. Add, Annotations : — Mentd. Ellis v. Torring- I 


Digest Supplement. 

ton (1919), 35 T. L. E. 631 ; S.S. Celia v. 
S.S. Voltumo, [1921] 2 A. C. 644 ; Calthorpe 
V, McOscar, [1923] 2 K. B. 673. 

2599. Add. Citation :-~46 L. J. Q. B. 136. 

2603. Add. Annotations : — As to (1) Consd. Cogstad 
V. Newsum, [1921] 2 A. C. 528. As to (2) 
N.F. Cogstad v. Newsum, [1921] 2 A. C. 528. 
2610. Add. Annotation: — ^Mentd. Re Jewell’s 
Settlmt., Watts v. Public Trustee, [1919] 2 
Ch. 161. 

2611a. Costs.] — In an action upon a contract 

in the High Ct. judgment was given for pltf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The referee took the 
account &; ascertained the amount to be 
£83 10.9. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon pltf.’s application, ordered the costs 
to be taxed on the High Ct. scale : — Held : in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (c. 73), s. 11, 
to award costs on the High Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finally 
determined. — Light v. West (William) 
Sons, Ltd.^ [1926 1 2 K. B. 238 ; 95 L. J. K. B. 

, xot XJ. T. Ui/O i L. JU. XV. oix ; 

Sol. Jo. 404, C. A. 

!. Add. Annotations : — Mentd. Joachimson 
Swiss Ttank Corpn., [1921] 3 Iv. B. 110 : 
Pinto Ijeilo. ]), Des Oliv/ios, [1929] I CJi 
221. 


Part VI. — Application of Arbitration Act, 1889, to 
References under Statute. 

2614. Add. Annotation : — Mentd. Re C/Ogstad & Sliillan & Barry, [1921] 1 K. B. 391. Mentd. 

Newsum, [1921] 1 K. B. 87, Larrinaga v. Soc. Pranco-Amoricaine des 

Phosphates de Medulla (1922), 92 L. J. K. B. 
2618. Add. Am^oiaiions : — Consd. Re Becker, 45. 

PART V. SECT. 3. 

S 2 . Scope of referevre ^of farlft in issue <!• delcnnined hy rourf.] — Fostkti r. Rkaumm, [102(1] I D. L. I{. l()2'l ; (»() 
O. J-i. K. 03.— CAN. 
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VoL m.— Oases 1—73. 


AUCTION AND AUCTIONEERS. 
Part I. — Definitions. 

1. Citatiom For “ 1 Dav. Ill ’* read “ 1 Dow. HI. H. L.’ 


Part 1 1. — Auctioneer’s Licence. 


15a. Use of initials “ A.A.I.'*]— Pltf. Bowler & his 
co-pltf. Blake carried on in partnership the 
business of auctioneers ^ estate agents at P. 

G.) & in May, 1920, deft, entered their 
employment as an outside canvassing & 
negotiating clerk under a written agreement 
of service which provided {inter alia) that 
either pai*ty could terminate the employment 
on giving seven days’ notice in writing & 
(clause 5) “ after the termination from any 
cause of the employment aforesaid the clerk 
shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers & estate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 


carrying on of such business within the 
borough of P. or in the town of G.” In 
Sept. 1920, pltfs. duly terminated deft.’s 
employment, & on leaving their service ho 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as “ O. Love- 
grove, A. A.I., Estate Agent,*' the initials A. A. I. 
meaning Associate of the Auctioneers* In- 
stitute, but he did not take out an auctioneer's 
licence nor do any business as an auctioneer : 
— Held : deft, had not by the use of the 
initials A.A.I. held himself out to be an 
auctioneer. — Bowler v. Loveorove, [1921] 
1 Ch. G42 ; 90 L. J. Ch. 350 ; 124 L. T. 
695 ; 37 T. L. B. 421 ; 05 Sol. Jo. 397. 


Part III. — Authority 

21. Add. Annotations : — Mentd. Chillingworth v. 
Esche (1923), 129 L. T. 808 ; Monnickendam 
V. Leanse (1923), 39 T. L. K. 445. 

43. Add. Annotation: — Refd. Chaney v. Maclow, 
[1929] 1 Oh. 401. 

56. Add. Annotation : — Consd. Chaney v. Maclow, * 
[1929] 1 Ch. 461. 

57. Add. Annotations : — Consd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945 ; Chaney v. Maclow, 
[1929] 1 Ch. 401. 

58. Add. Ajinotation : — Refd. Chaney v. Maclow, 
(1929] 1 Ch. 40J. 

59. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

63. Add. Annotation : — Apld. Chaney v. Maclow, 
[1929] 1 Ch. 401. 

63a. .] — A froeliold house was 

knocked down to deft, as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of sale required 
the purchaser to pay ceitain road-making 
charges. On the same day the auctioneer, 
as soon as he was informed of deft.’s refusal, 
signed the contract as deft.'s agent. In an 
action by the vendor for specific performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, & there 


of Auctioneer. 

was a memorandum in writing sutticient to 
satisfy Law of Property Act, 1925 (c. 20), 
s. 40 : — Held : an auctioneer had authority 
to sign a memorandum siifiicient to satisfy 
the Act, provided lie signed it at such a 
time & in such circumstance's that the 
signature could fairly bo said to bo part 
of the transaction of sale, & as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must be 
afiirmed. — Chaney v. Maclow, [1929J 1 Cli. 
401 ; 98 L. J. Cli. 345 ; 140 L. T. 312 ; 45 
T. L. R. 135 ; 73 Sol. Jo. 20, C. A. 

65. Add. Annotation : — Distd. Clianey r. Maclow, 
[1929] 1 Ch. 401. 

66. Add. Annotation : — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 401. 

67. Add. Annotation: — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 401. 

68. Add. Annotation : — ^Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

71. Add. Ayinotation : — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 401. 

73. Add. Annotations : — Mentd. Ohillingworlh v. 
Escho (1923), 129 L. T. 808 ; Monnickendam 
V. Leanse (1923), 39 T. L. R. 445. 


PART II. 

a. Acquisition of provincial licence 
— Necessity for municipal licence.}— 
A person who has obtained a pro- 
vincial licence a.s auctioneer under 
Auotionccra & Pedlers* Act, R. S. A., 
1922 (c. 39), may bo compelled to take 
out a municipal licence. — R. (Morris) 
V. Stimmbl, [1923] 4 D. L. R. 955 ; 3 

J.8. 


W. W. R. 1185.— CAN. 

sb. Power of cUy — Can- 

not arbUrarily refuse licence .] — Moosr 
Jaw V. Taylor, [1924] 1 W. W. R. 
1063.— CAN. 

BO. Cannot arbi- 

trarily revoke licence .] — Moose Jaw v, 
Taylor, [19241 1 W. W. R. 1063.— 

CAN. 


0 i. Auclioneer licensed by 

province .] — Moosis Jaw r. Taylor, 
[1924] 1 W. W. R. CAN. 

sd. Licensino Bankrupt Sales in 
City of St. John Act. N. U.. 192 1 
(c. 75 ) — When fee of iiayahle .] — 

Page v. St. .John a Corpn. (N. B.), 
[1926] 2 I). L. R. 4ll.~CAN. 
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Cases 76— Ifie. 


English aih) Empire Digest Supplement. 


75. Add» Amioiation : — Consd. Ohaney v, Maclow, 
•[1929] 1 Oh. 461. 

76a. Entry of purchaser’s name — Auctioneer’s 

name printed on catalogue.] — Pltf. bought 
for £60 at an aiiction one of the lots, which 
was the property of deft., who was the 
auctioneer. The lot was included in the 
printed catalogue, the whole of which was 
pasted into the auctioneer’s book, A; after the 
lot in question was knocked down to pltf. 
deft, wrote against its description in the book 
the price & pltf.’s trade name. Deft. ’a name 
was nowhere written by him in the book, but 
his printed name appeared on the front page 
of the catalogue pasted in the book. Deft, 
refused to hand over the goods on the ground 


that the lot in question had been the subject 
of a “ knock-out ” to which pltf. had been 
a party. In an action for breach of contract 
deft, pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 
1893 (c. 71), 8. 4 (1): — Held: (1) the exis^ 
ence of a knock-out ” did not afford any 
defence to the action ; (2) deft.’s printed 
name, having been authenticated by his 
writing down the price & the purchaser’s 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pltf. was entitled to recover. — 
Cohen v. Roche, [1927] 1 K. B. 169, 95 
L. J. K. B. 945 ; 136 L. T. 219 ; 42 T. L. B. 
674 ; 70 Sol. Jo. 942. 


Part IV. — Conduct of the Sale. 


93. Add, Annotation : — Mentd. Rawlings v. 

General Trading Co., [1921] 1 K. B. 636. 

96. Add. Annotation : — Mentd. Yandle v. Sutton 
Young V. Yandle, [1922] 2 Ch. 199. 

107. Add. Annotation: — Mentd. Said v. Butt, 
[1920] 3 K. B. 497. 

120. Add. Annotation : — Generally^ Mentd. Said v. 

Butt, [1920] 3 K. B. 497. 

126. Add. Annotation : — Mentd. Auerbach v. Nel- 
son, [1919] 2 Ch. 383. 

131. Add, Annotation : — Mentd. Re Clayton, Smith 
V. (Jlayton, [1920] 1 Ch. 267. 

134. Add. Annotations: — Refd. Beyfus v. Lodge, 
[1925] Ch. 350. Mentd. Simpson v. Gilley 
(1922), 92 L. J. Ch, 194. 

147. Add. Annotations : — Mentd. Re Lavey, Ex p. 
Trustee, [1919] B. Ac C. R. 116; French v. 
Gething, [1922] 1 K. B. 230. 

148. Add, A7i7iotation : — Apld. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

149. Add,. Annotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

150. Add. A7i7iotation : — Consd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 636. 

After this case add 

.] — Sc<\ 7IOW. Auctions (Bidding Agree- 

incTits) Act, 1927 (c. 12). 


151a. .] — At a sale by public auction 

of surplus property belonging to the Ministry 
of Munitions pltf. & deft, agreed, in order to 
avoid competition, that deft, alone should 
bid for certain goods, Ac that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 
knocked down to deft. Deft, subsequently 
repudiated the agreement. In an action by 
pltf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction. — Held : the 
agreement was not illegal, Ac judgment should 
be entered for pltf. — Rawlings v. GbneraTj 
Trading Co., [1921] 1 K. B. 635 ; 90 L. J. 
K. B. 404; 124 L. T. 562; 37 T. L. R. 
252 ; 66 Sol. Jo. 220; 26 Com. Cas. 171, 
C. A. 

Annotation: — Apld. Cohon v. Roche, [1927] 1 K. B. 1G9. 

151b. .] — Cohen v, Roche, No. 76a, 

arUe. 

I 152. Add. Annotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

153. Add. Annotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 035. 

155a. .] — Bennett v. Smith (1852), 20 L. T. 

0.8.28; 16Jur. 421. 

159. Add. An7Xoiation : — ^Mentd. Christoforides v. 
Terry, [1924] A. C. 566. 


PART IV. SECT. 8, SUB-SECT. 2. 

se. Sale ** without reserve** — Bur- 
den of proof . — Tlio onus of provlog 
that a Bale by auction was “ without 
reserve *' is upon the person alleging it. 
In caBo of doubt the presumption is 
that the auction was one with reserve. 
Neugebauer & uo., Ltd. v. Her- 
mann. [1923] App. D. 664.— S. AF, 


PART IV. SECT. 6. 

a i. Sale for cash — Bidder unable 

to pay cos/^.] — Held : no sale had been 
olTectod. — Denis r. Moriniu. Corpn. 
(Alta.), [1917] 2 W. W. R. 323 ; 34 
I). L. R. 724.— CAN. 

o i. Not affected by verbal staie- 

mrnts made by vendor^s clerk at sale.}— 


Currier V. Crosby (1877), 17 N. B. R. 
(1 P. & B.) 464.— CAN. 

PART IV. SECT. 7. 

if. Refusal of bidder to pay — Sale 
of goods seized under execution — 
Sheriff entitled to sell goods again .} — 
Halifax Automobii.b Co. v. Drew, 



PART IV, SECT. 9. 

148 vi. .] — A combination among 

Intieiiding purchasers at an unreserved 
auction sale to stifle competition by not 
bidding against one another Is a fraud 
against the seller, & the auctioneer is 
not bound to recognise a bid by a 
member of such a combination. — 
Neugebauer & Co., Ltd. v. Hermann, 
[1923] App. D. 664.— S. AF. 


181 i. Knock-out sale — Enforcement 
of agreement between parties .] — Grant 
V. Whitzhan (1921), 66 N. 8. R. 16.— 
CAN. 

n i. .] — Sale declared void. — 

For V. Merrick (1860), 8 Gr. 323. — 

CAN. 

n ii. .) — Held : the legal estate 

passed by the conveyance, & if it was 
sought to impeach it, the case must be 
taken Into equity. — Raynes v. 
Crowder (1864), 14 C. P. 111.— CAN. 

n iii. .) — A sale will not bo set 

aside on the ground that a piuty was 
prevented from bidding by promises 
made to him by the purch^r. Such 
fact, if established, womld constitute 
the purchaser a trustee for him, & 
would bo subJeot for a suit. — Brook v. 
Saul (1867), 9 Ch. Ch. 145.— CAN, 
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Part V. — Deposit. 

184. Add. Annotations : — Mentd. Chillingworth v. 192. Add. Annotation : — Refd. Beyfus v. Lodge, 
Eschc (1923), 129 L. T. 808 ; Monnickendatn [1925] Ch. 360. 

V. Leanse (1923), 39 T. L. R. 445. 194 . Add. Annotation .-—Mentd. Akt. Beidar v. 

Arcos (1926), 42 T. L. B. 737. 


Part VII. — Rights and Duties in Relation to Vendor. 


218. Add. AnnotcUion: — ^Refd. Cohen v, Roche 
(1926), 96 L. J. K. B. 946. 

219. Add. AnnoicUion : — Mentd. The Jupiter 
(No. 3) (1927), 137 L. T. 833. 

226. Add. Annotation : — ^Mentd. Schiller v. Peter- 
sen (1924), 130 L. T. 810. 

24f6. Add. Annotation : — Consd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

255. Add. Annotaiions: — ^Refd. Page v. Sully 
(1919), 63 Sol. Jo. 66 ; Benton v. Campbell, 
Parker, [1926] 2 K. B. 410. 


257. Adds Annotation ;-^Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

260. Add. Annotation : — ^Mentd. Weld-Blundell v. 
Stephens, [1920] A. C. 966. 

263. Add. Annotations : — Consd. Britannia Hy- 
gienic Laundry Co. v. Thorny croft (1926), 
136 L. T. 83. Mentd. Adams v. Morgan, 
[1923] 2 K. B. 234. 

268. Add. Annotation : — Refd. Adams v. Morgan, 
[1923] 2 K. B. 234. 


Part VIII. — Rights and Liabilities in Relation to Purchaser. 


278. Add. Annotations : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. Refd. Page 
V. Sully (1918), 63 Sol. Jo. 65. 

280a. Option to resell on purchaser’s default.] 

— Goods were put up for sale by auction, the 
conditions of sale printed on the auctioneers’ 
catalogue providing : “ The lot to be taken 
away & paid for the day after sale,” & “ upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.” A purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 
endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchaser contended that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the lot in 
question, & that he could be charged only 
with any deficiency upon resale : — Held : the 
words ” all lots uncleared shall be resold ” 
did not impose any obligation upon the 
auctioneers, but merely conferred upon them 
an option of reselling at their discretion, & 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser. — ^Robinson, Fisher & 
Harding v. Behar, [1927] 1 K. B. 613; 96 
L. J. K. B. 160; 136 L. T. 284; 91 J. P. 59; 
43 T. L. R. 66, D. C. 

282. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. 


289. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

293. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

293a. .] — Page v. Sully, No. 301a, 

post. 

295. Add. Annotation : — Distd. Benton v. Camp- 
boU, Parker, [1925] 2 K. B. 410. 

296. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

301a. Non-delivery — Goods Included in lot by mis- 
take.] — In the catalogue of a sale by auction 
a lot marked 103 to 109* was included, being 
various bundles of paper. Item 109* was 
a bundle which the auctioneer did not intend 
to be in the catalogue, & he purposed to sell 
it separately. It was, however, knocked 
down to pltf., & he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being “By 
order of J. S. & others.” The buyer brought 
an action for damages against the auctioneer : 
— Held: the various owners of the lots not 
being disclosed as the principals, & there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was per- 
sonally liable for non-delivery ; & the fact 
that the buyer accidentally learned of the 
ownership of lot 109* was not material. — 
Page v. Sully (1918), 63 Sol. Jo. 55, 1). C. 

307. Add. Annotation : — Refd. Pago v. Sully 
(1918), 63 Sol. Jo. 55. 


PART VII. SECT. 6. SUB.-SECT. 2. 

240 ii. .] — Re McColl, McCoix 

V. MoColl (1881), 8 P. R. 480.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 
29619. .1--Pltf. & C. 


entered into a hire-parchase agreement 
in respect of a motor car. After 
making his first payment C. delivered 
the oar to W. to sell at public auction. 
K. bought the car at an auction con- 
ducted by W. : — Held : the name of 
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the vendor having been disclosed to 
the purchaser at the sale W. was not 
responsible to the buyer. — Archibald 
V. Washer & Co. & Kinnernkt, [1923] 
N. Z. L. R. 165.— N.Z. 



Cases 311—837, 


English and Empire Digest Supplement, 


311. Add. Annotaiion : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

312a. .] — An auctioneer who sells a chattel on 

behalf of a principal docs not by the mere 


fact of sale warrant his pidncipal’s right to 
sell. — Benton v. Campbell, Parkeii & Co., 
[1925] 2 K. B. 410 ; 94 L. J. K. B. 881 ; 
134 L. T. 60; 89 J. P. 187 ; 41 T. Lr. B. 
002 ; 69 Sol. Jo. 842, D. C. 


Part IX. — Rights and Liabilities in Relation to Third 

Parties. 


313. Add. Annotations : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. Mentd. Pago 
V. Sully (1918), 03 Sol. Jo. 55. 

324. Add. Annotation : — Mentd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

326, Add, Annotation : — Mentd. Underwood v. 


Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776. 

329. Add, Annotations : — Mentd. Phillips v. 
Brooks, [1919] 2 K. B. 243 | Folkes v. King, 
[1923] 1 K. B. 282 ; Lake r. Simmons (1920), 
95 L. J. K. B. 580; Lowther v. Harris, [1027J 
1 K. B. 393. 

337. Add. Amwiaiion : — Refd. V*anderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752. 
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Vol. m.— Cases 1--47, 


BAILMENT. 

Part I. — In General. 


1. Add, Annotations : — ^Mentd. Goldman v. Hill, 
[1019] 1 K. B. 443 ; The Empress (1922), 
92 L. J. P. 42; Ellis’ Trustee v. Dixon- 
Johnson, [1924J 2 Ch. 451 ; Pratt v, Patrick, 
[1924] 1 K. B. 488. 

3. Add, Annotations : — Mentd. lis Thellusson* 
Ex p. Abdy, [1919] 2 K. B. 735 ; Re Comptoir 
Commercial Anversois & Power, [1920] 1 
K. B. 868 ; Lcbeaupin v, Crispin, [1920] 2 
K. B. 714 ; Mertens r. Home Freeholds Co., 
[1921] 2 K. B. 526 ; Larrinaga v, Soc. Franco- 
Americaine des Phosphates Be MediiUa 
(1923), 92 L. J. K. B 455 ; Rc Wait, [1926] 


Oh. 962 ; Kursell v. Timber Operators & Con- 
tractors, [1927] 1 K. B. 298; First Russian 
Insce. V. London & Lancashire Insce., [1028] 
Oh. 922 ; The Penelope, [1928] P. 180 ; May 
V, May, [1929] 2 K. B. 380. 

6. Add. Annotation : — Refd. Folkes v. King. 
[1923] 1 K. B. 282. 

13. Add. Annotation : — Mentd. Jefferson v* 
Derbyshire Farmers, [1921] 2 K. B. 281. 

17. Add. Annotation : — Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57. 

38. Add. Annotation : — Refd. Van Oppen v. 
Tredegars (1921), 37 T. L. R. 504. 


Part II. — Gratuitous Bailment. 


43. Add. Citation : — Palm. 381, 

Annotation : — ^Refd. Hill v. Vaux, 1 Ld. 
Raym. 227. 

46. Add. Annotation : — Refd. Coldman v. Hill, 
[1919] 1 K. B. 443. 


47. Add. Annotations : — Refd. Coldman v. Hill, 
[1919] 1 K. B. 413 ; The Empress (1922), 
92 L. J. P. 42. Mentd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451 ; Pratt v. 
Patrick, [1924] 1 K. B. 488. 


PART I. SECT. 1. 

sk. Perfton obtaininy possession <£• con- 
trol of {jooiU without 0 timer's consent.] 
— To oonatitnto a bailment it is siittl* 
dent IX the bailee, baTiiipr obtained pos- 
Bossion & control of the bailor'H troodfl 
without the lattci’w knowledge or 
consent, afterwards acknowledges to 
the bailor that ho holds thorn for him, 
Sc thereafter retains possession & 
ooutiol for him with his consent. — 
Makowku, McBeath & Co., Pro- 
prietary, Ltd. V. DALdETY Sc Co., 
Ltd., [1921] V. L. R. 365.— AUS. 

13 i. Licence to occujJV floor 

space.] — Deft, was owner of a private 
garage, & rented to plLf. the right to 
store his motor car therein. The 
garage had no dividing partitions or 
stalls, Sc no particular space was 
assigned to pllf. I'llf. was given a key 
of this garage & was able to entiT at 
any time he saw fit to do so & remove 
& return his car as ho chose : — Field : 
deft, was not bailee of pltf.’s car. — 
Lesser v. Jones, [1920] 47 N. B. B. 
318.— CAN. 

14 i. Goods left at clodfc-room — 

Ball organised by committee ] — The 
committee hired e. hall, Sc tickets were 
sold. A room was provided for a 
cloak-room, & a caretaker of this 
room hired at a remuneration paid 
by the committee. When rosp. pre- 
sented his numbered ticket oorresi; end- 
ing to the number placed on his coat 
it was found that another coat had 
been substituted for his : — Field : as 
regards the caretaker, there was no 
implied contract between him & 
resp. As regards the members of the 
committee, any contract they might 
make was u contract on behalf of the 
whole body. Including rosp.— Corbett 
V. Jamieson, [1923J N. Z. L. It. 374. — 
N.Z. 

si. Delivery of miner ul-water 

bottles — Cluuryc for detention of empties.] 
— ^Pltfs. sold mineral -water in b»>ttlc8 
branded with their name. The course 
of dealing with cubtomers was to 
Invoice the bottles at a deposit rate of 
two shillings per dozen & when bottles 


wore returned tlio customers were 
credited in full. Where bottles were 
not returned the customers were 
debited with a charge for them, pllfs. 
usually acc-eptlug half the deposit rate 
for missing bottles whore a delUioncy 
was found to exist : — IleUi : iho trans- 
action was in law a bailment in whicli 
bare possession of the bottles vestod 
in the borrower, the triio owncrsldp 
romalriing In the lender. — Cantrell 
Cochrane v. Neeson, [1926] N. 107. — 


PART I, SECT. 2. 

38 ii. .]— Long v. K. (1922), 63 

D. L. U. 134 ; 21 Exch. C. R. 261.— 

CAN. 


PART II. SECT. 1, SUB-SECT. 1. 

sm. Timl)er sold remaining in mill 
yards — Warehouse receipt given to 
buyer.] — Held: seller gratuitous bailee 
for buyer. — Ferguson v. Ever (1918), 
43 O. L. 11. 190.— CAN. 

40 ill. Valuables of bathers left 

with caietaher of bathing -.shed.] — AppJUs. 
W’crc sued bv resp. for the \aliio of 
a gold watch & other articles left by 
rosp. in the custody of the caretaker 
of a bathing -shed conducted by 
applts. 6c which were lost, presumably 
stolen : — Held : the fact by under- 
taking the care of valuables belonging 
to bathers the use of tho bathing-shed 
was rendered more attractive would 
constitute a consideration. — Timauu 
Borough Council v. Boulton, [1924 J 
N. Z. L. R. 365.— N.Z. 

40 iv. .] — Pltf. hired a 

locker at ilcft.’s bathing sheds in whicli 
to place his clothes 6c effects 6c which 
was securely locked before he proceeded 
to bathe. Subsequently on opening 
tho locker it was found to bo empty, 
in an action based upon a contract of 
bailment tho Judge expressly foimd 
that there was no one continuously 
employed on duty In tho locker room 
during the absence of nltf. & returned 
a verdict for pltf. for the value of tho 
articles placed In tho looker ; — Held : 
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inasmuch as there had been no finding 
of facts from which any duty owed by 
deft, to pltf. would arise there must be 
a now trial. — Greenwood v. Waver- 
LEY Municipality Council (1928), 28 
S. 11. N. S. W. 219 ; 45 N. S. W. W. N. 
59.— AUS. 

PART II. SECT. 1, SUB-SECT. 2. 

47 ii. .] — Pltf. on leaving 

a hotel was allowed to leave u locked 
bag in tho baggage room, which was 
kept locked except when opened for 
taking luggage in or out. On calling 
for the bag lie found contents had been 
stolen: — Held: tlio hotelkeeper was 
a gratuitous bailoo & had exerclBCd tho 
reasonable care of a prudent man. — 
Brewer v. Calori (1921), 29 B. O. R. 
457.— CAN. 

47iii. . 1 — Gibson v. Wil- 

son 6c Downer (1922), 67 D. L. K. 
110.— CAN. 

47 iv. .] — The duty of a 

gratuitous bailee Is to take tho same 
care of tho goods deposited with him 
as a reo^onably prudent & careful 
man might fairly bo expected to take 
of his own property. — ^Mumford v. 
Northern Trusts Co., [19241 2 

W. W. R. 745.— CAN. 

47 V. Cloak-room — Of 

school.] — Boards of Education are not 
insurer.** of school children’s clothing; 
they are responsible for its loss or 
Injury only when It is caused by their 
negligence. — Stevenson v. Toronto 
Board of Education (1919), 46 

O L. H. 146 I 17 O. W. N. 52.— CAN. 

47 Vi. Of racing 

club.] — Resp. sued applts., a racing 
club, for the value of a coat wddeh she 
had loft at applts.* cloak-room at the 
racecourse, 6c which disappeared from 
there. Resp. w^as bolder of a ticket 
for tlio race meeting, but paid nothing 
for tho deposit of the coat. There 
were hung on the walls of the waiting- 
room notices stating that wldlc every 
caro would bo taken of deposited 
articles tho club accepted no respon- 
sibility for same ; — Held : there was a 
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50. Add. Annotaiiona : — Refd. The Santa Catha- 
rina (1019), 88 L. J. P. 170 ; The Oaimsmore, 
The Gunda, [1921] 1 A. 0. 439 ; The Oanadia 
(1922), 127 L. T. 499. Mentd. The Bernisse 
& The Elve, [1920] P. 1 ; The Oscar II, The 
Bernisse, The Elve, [1921] P. 173. 

50a. .] — Pltf., who was a member of a 

residential club, of which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s office. 
The rules provided that No claim in respect 
of any property alleged to have been left or 
lost in the club-house wiU be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary, be de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
in respect of such deposits.” The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal : — Held : defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.* liability 
for damage due to their neglect to take such 
care, they were liable for the loss. — Williams 
V. OuRZON Syndicate, Ltd. (1919), 35 
T. L. K. 475, 0. A. 

52. Add. Annotation : — Retd. Goldman v. HOI, 
[1919] 1 K. B. 443. 

64. Add. Annotation : — Refd. Goldman v. HOI, 
[1919] 1 K. B, 443. 

65. Add. Annotation : — Refd. I^ylon v. General 
Steam Navigation Go. (1923)^ 130 L. T. 662. 

67. Add. Annotations : — Consd. Goldman v. HOI, 
[1919] 1 K. B. 443. Dlstd. aty of Baroda 
(Gargo Owners) v. HaU line (1926), 42 
T. L. R. 717. 

69a. Loss of goods.] — ^An innkeeper is not liable 
in trover for the loss of articles deposited in 
his house for the purpose of being forwarded 
by a carrier. — Williams v. Gesse (1837), 3 


Bing. N. G. 849 ; 7 G. & P. 777 ; 3 Hodg. 
131 ; 5 Scott, 56, 57 ; 132 B. R. 637. 
Annotation ; — Refd. Wilkinson v. Verity (1871), L. R. 6 
O. P. 20(J. 

70. Add. Annotations : — ^Refd. Goldman v. HOI, 
[1919] 1 K. B. 443 ; G. N. Ry. v. L. E. P. 
Transport & Depository, [1922] 2 K. B. 742, 
Mentd. Pratt v. Patrick, [1024] 1 K. B. 488. 

75. Add. Annotations : — Refd. Goldman v. HOI. 
[1919] 1 K. B. 443 ; Smith v. G. W. Ry. 
(1920), 37 T. L. R. 117. 

88. Add. Annotation : — Refd. Jehara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

89. Add. Annotations : — ^Mentd. Prager v. Blat- 
spiel. Stamp ‘&i Heacock, [1 924] 1 K. B. 566 ; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 

90a. Liability where goods recovered by 

owner.] — Trover &; conversion lies for goods 
found & converted although they come 
afterwards to the hands of the party that lost 

them (Roll, C.J.). — Gown v. (1651), 

Sty. 261 ; 82 E. B. 696. 

91. Add. Annotaiions : — ^Mentd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B, 776 ; I^ondon & Mont- 
rose Shipbuilding & Repairing Go. v. Barclays 
Bank (1025), 31 Com. Gas. 67 ; Fenton Textile 
Assocn. V. Thomas (1929), 45 T. L. R. 264. 

96. Add. Annotations : — Refd. The Empress 
(1922), 92 L. J. P. 42. Mentd. Goldman v. 
Hill, [1919] 1 K. B. 443 ; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451 ; Pratt v. 
Patrick, [1924] 1 K. B. 488. 

101. Add. Annotaiions : — ^Mentd. Banbury v. Bank 
of Montreal, [1918] A.’ C. 626 i Everett v. 
Griffiths, [1920] 3 K. B. 163. 

103a. S. P. Parry v. Roberts (1836), 3 Ad. & El. 
118 ; 5 Nev. & M. K. B. 669 ; 4 L. J. K. B. 
189; 111 E. R. 358; sub nom. Barry v. 
Roberts, 1 H. & W. 242. 

106. Add. Citation : — svh nom. Anon., Cary, 9, 

108. Add. Annotations : — Mentd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 
L. J. P. 42 ; Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 461 ; Pratt v. Patrick, [1924] 1 
K. B. 488. 


want of caro on the part of applta. 
In discharfirinfiT the duty they had 
accepted. — W ellington Rajoino Club 
V. Symons, [1923] N. Z. L. R. 1.— N.Z. 

ff i. .] — The exhibiting of 

a uo^ at a dog show constitutor a bail- 
ment for the benefit of both the 
exhibitor & the olub or assocn. holding 
the exhibition, & the latter are liable 
for thoir own carelcssm^a notwith- 
standing a provision in the entry form 
signed by the exhibitor that ** it shall 
be a condition of entry that the club 
shall not bo liable for loss or damage 
to any exlilblt occasioned by Are, 
aooident, condition of strnotuie, or 
negligence of other exhibitors or of 
the offloiaJs or servants of the olub or 
otherwise.” — Andre w« v. Griffin. 
[19181 1 W. W. R. 274.— CAN 

69 iii. Deftw. having by 

mistake removed a suit case from a 
railway carriage, took the most speedy 
means of restoring the suit case to the 
owner by placing It on a stoamer about 
to leave for a point on the railway : — 
Held: (1) defts. as bailees without 
rowaid were bound to use os ranch 
diligonco in dealing with the goods In 
their possession as they would in 
dealing with their own ; (2) In deliver- 
ing the suit case to a fireman on the 
steamer to be delivered to the mate. 


defts. failed to acquit themselves of 
the responsibility resting upon them. — 
MoOowan V. MoCOLixiOii, [19261 1 
D. L. R. 312 ; 68 N. S. R. 320.— CAN. 

65 iv. .1 — The fact that a 

chattel hats boon lost or injured in 
the hands of a gratuitous bailee raises 
a primd facie presumption against 
him. That presumption, however, 
may be rebutted by his proving that 
he was not to blame for the loss 
or injury. — Mumford v. Northern 
Trusts (5o., [1924] 2 W. W. R. 745.— 
OAN. 

PART 11. SEOT. 1, SUB-SEOT. 4. 

77 1. Rights of finder against all bid 
inte oivner — Money fonnd in shop .] — 
Deft, was a shopkeeper, & pltf., a 
salesman in the shop, picked up from 
the floor a roll of banknotea, & handed 
it to deft., who caused Inquiry to bo 
made for the owner. No claim was 
made, & deft, kept the notes : — Hdd : 
the property was ” lost,” & ns against 
all other persons than tho owner, the 
tinder became the substantial owner of 
the thing found by him, & pltf. was not, 
by reason of being in the employmonl 
of deft., deprived of bis rights as a 
finder. — Haynbn v. Mundle, 22 
C. L. T, 162.— CAN. 


77 ii. Or in bank .) — 

clerk in a bank noticed lying on a desk, 
used by patrons of tho bonk in the 
public portion of tho promises, a wallet 
containing money, & handed it over 
to the manager for the rightful owner, 
who never was discovered or appeared 
to claim It : — Held : the money was 
not ” lost.” — H eddijc v. Bank of 
Hamilton (1912), 17 B. C. R. 300.— 
CAN. 

PART n. SECT. 3. 

1081. Duties q/ borrower — Measure 
of diligence.] — Where an owner of a 
motor oar leaves it at a garage to be 
repaired & is given, without charge, a 
motor therefrom for use in the mean- 
time, he is a bailee from the garage 
proprietor without reward unless it 
bo that tho work of repairing is the 
consideration for the loan of the car. 
He is therefore bound to take reason- 
able care of the car hired, & if it be 
received by him in good condition & 
he returns it damage & fails to give 
any acconnt of tho time, pluco Sc man- 
ner of the injury, tho law will presume 
that he has been n^ligeut. — Buou 
Motor Parlors v. Kbbl, [19181 1 
W. W. R. 706; 39 D. L. R. 410.— 
CAN, 



Vol. nL—Bailment. Oaaes 110—141, 


110* Add, AnnotaHon : — ^Mentd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 

118. Add, Annotation: — ^Reld. Sack v, Jones. 
[1926] Oh. 235. 

122. Add, AnnotcUiona : — ^Hefd. Smith v. Wood 
(1928), 139 L. T. 250. Mentd. Re Stokes, 
Ex p. Hellish, [1919] 2 K. B. 260; Royal 
Exchange Assce. v, Hope, [1928] Ch. 179. 

123a. .] — Tf I have a load of hay, & 

another will come & mingle his hay with 
mine, in this case 1 may well take & detain 
the whole (Cboke, J.). — Dowqlas v. Kbndai.l 
( 1610), as reported in 1 Bulst. 93 : 80 B. R. 
702. 

AnnoicdionBi — ^Mentd. Wilson v, Maokreth (1766), 3 Burr. 


1824 ; Beniman v. Peacock (1832), 9 Bingr. 384 ; Bailey 
^ Stephens (1862), 12 C. B. N. S. 91 ; Chostorfleld v. 
Harris. [1908] 2 Ch. 397. 

125a. 8, P. Price v . Groom (1848), 11 L. T. O. S. 
476, N. P. ; on appeal, 2 Exch. 642. 

.—Mentd. Re. Whiteley, Ex p. Smith (1892), 67 

131. Add. Annotation: — Consd. Lambert v. I. R. 
Comrs. (1927), 12 Tax. Cas. 1053. 

131a. — - — Distinct chattels.] — The doctrine of con- 
fusion of property does not apply to distinct 
chattels hke chairs & tables, bub to com- 
modities such as com, wine, oil & the like, 
of which there can be a commingling of sub 
stance (Bramwell, B.). — Smith v. Torr 
(1862), 3F. &F. 605. 


Part III. — Bailment for Valuable Consideration. 


133. Add. Annotaiiona : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 
L. J. P. 42. Mentd. Ellis’ Trustee v. Dixon- 
Johnson, [1924] 2 Oh. 461 ; Pratt v. Patrick, 
[1924] 1 K. B. 488. 

136. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

137. Add. Annotations : — ^Refd. Goldman v. Hill 
(1918), 88 L. J. K. B. 491 ; Welden v. Smith, 
[1924] A. G. 484. 

140. Add. Annotations : — Consd. Turner v. Oivil 
Service Supply Assocn., [1026J 1 K. B. 50. 
Refd. Goldman v. Hill, [1919] 1 K. B. 
443; The Santa Gatharina (1919), 88 L. J. P. 
170 ; Williams v. Ourzon Syndicate (1919), 
35 T. L. R. 476 ; Gibaud v. G. E. Ry., 
[1921] 2 K. B. 426; Reynolds v. Boston 
Deep Sea Pishing & Ice Go. (1921), 38 
T. Ij. R. 22 ; Rutter v. Palmer, [1922] 2 
K. B. 87 ; Ija 3 rton v. General Steam Navi- 
gation Go. (1923), 130 L. T. 062; Fagan 
V. Green & Edwards (1026), 70 Sol. Jo. 185 ; 
Gosso Millard i'. Canadian Government Mer- 
cliant Marine, American Gan Co v. Canadian 


Government Merchant Marine, [1927] 2 K B. 
432 Mentd. Diamond Alkali Export (Jorpn. v. 
Bourgeois, [1921] 3 K. B. 443; Wasserman 
V. Blackburn (1926), 43 T. L. R. 95. 

140a. Car driven “at customer’s sole risk.”] — 

The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clau.se ; “ Cus- 

tomers* cars are driven by yoiii* stall at 
customers’ sole risk.” The c.ar was sent out 
by deft, in charge of one of his drivers to be 
shown to a prospective purchaser, was 
injured owing to the negligence of the driver : 
— Held : the above clause protected deft, 
from liability for the negligence of his 
servants. — R utter v. Paijvier, fl922] 2 
K. B. 87 ; 91 L. J. K. B. 657 ; 127 L. T. 419 ; 
38 T. L. R. 665 ; 06 Sol. Jo. 676, C. A. 
Annotations * — Apld. Forbes, Abbott & hoiinard r. (]. W. Rv. 
(1927), 138 T. Jj. 286. Refd. Bumtord v. U. W. Ity. 
(1927), 43 T. L. K. 527. 

141. Add, Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 


108 ii. Onm to negative 

neglU/ence.] — Pltf. loaned deft, his 
traction engine to be used for hauling 
a gasoline engine to start same. While 
being used for hauling a separator 
over rough ground the crankshaft 
broke : — Held : the onus was on deft, 
to negative negligence on his part. Sc, 
not having discharged this onus, he 
was liable in damages. — Smith v. 
Moats, [19211 1 W. w. II. 268 ; 60 
D. L. R. 415 ; 14 Sask. L. R. 37.— 
CAN. 

108 lii. .] — Anderson v. 

Royer (Sask.), [1928] 3 D. L. R. 248.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

13311. Not liable for theft — 

Motor car left at garage — Oarage under 
repair.] — PouRNiBB v. MoKenna 
(1921), 67 D. L. R. 726 ; 54 N. S. R. 
479.-— CAN. 

136 ii. .] — A restaurant 

keeper who invites customers to deposit 
articles of olothing temporarily in a 
place provided by him for that purpose 
is a bailee for hire Sc not a gratuitons 
bailee. It Is part of the aooommoda- 
tlon for which the keeper of the 
restaurant receives his recompense 
from his customers. The bailee in 
such a case is bound to exercise 


ordinary diligence In caring for the 
articles entrusted to him Sc is liable in 
case of failure to do so. — Mctrphy v. 
Hart (1019), 62 N. S. R. 79.— CAN, 

186 ill. Stable keeper .] — 

Pltf.’s marc, kept for him in an open 
stall in deft.'s stable, was kicked by 
a horse, which was kept in the adjoining 
open stall, & had broken his halter 
shank during the night & got loose : — 
Held : os It was not proved that the 
horse had ever broken a halter shank 
before, or that the shank was not as 
strong as halter shanks usually were, 
deft, was not liable. — Templeton v. 
Waddington (1904), 24 C. L. T. 
Oco. N. 161 ; 14 Man. L. R. 495.— CAN. 

sn. LiabUUy for acta of ser- 

vants. A motor car was entrusted by 
its owners to garage proprietors for 
safe custody over night. During the 
night the night watchman in charge 
of the garage took the oar out for ids 
own purposes, contrary to his em- 
ployers’ instructions & without their 
knowledge. Wliile being driven by 
the night watchman the car collided 
with anotkor car & was damaged : — 
Held ; as the defenders had delegated 
their duty of keeping the car safely 
secured in the garage to their servant, 
they were liable to pursuers for the 
servant’s failure in performance. — 
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Central Motors, Olasqow, Ltd. v. 
CEsaNooE Garaok & Motor Co., 
[1925] S. C. 796.— SCOT. 

141 iv. ] — Whore a bailee 

for reward, or a peitioa who is under 
the same legal obligutiuns as such a 
bailee, is sued for the loss of goods, tliu 
onus of proving that the loss did not 
occur through any want of roasou- 
ablo care on the part of doft. or liis 
oruployoes is upon deft. — M akovveu, 
MoBbath Sc Co., ITtopBiETAUY, Ltd. 
V. Daloety Sc Co., Ltd., [1921] 
V. L. R. 365.— AUS. 

141 V. .] — The burden Is 

on pltf. In the first instance to establJsh 
negligence, but where tlio loss is 
established or the goods nio not 
returned, a sufficient ease is raised 
against the bailee to put idiii upon Jits 
defence. The law in sucli case pi'e- 
siimes nogllgonco to bo tlio cause of 
the loss or non-return. Wliei’c there 
is no explanation of the cause of loss 
& deft, falls to meet tin* primd fade 
case against him lie will be hold lialdo 
for the couscciuences of his neglect. — 
Mukpdy V . (1919), 52 N. S. K. 

79.— CAN. 

141 vi. .] — Cammaert V. 

Grabswold (Alta.), [1926] 2 U. L. 11. 

1062.— CAN. 
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142. Add. Annotation : — ^Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662. 

143. Add. Annotation : — Retd. Gosse Millard v. 
Canadian Government Merchant Marine, 
American Can Co. v. Canadian Government 
Merchant Marine, [1927] 2 K. B. 432. 

144. Add. Annotations : — Consd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co v Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432. Refd. Goldman v. Hill, [1919] 1 K. B. 443 ; 
The Santa Catharina (1919), 88 L. J. P. 170 ; 
Williams v. Curzon Syndicate (1919), 35 
T. L. K. 475 ; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185; Turner v. Civil 
Service Supply Assocn., |1926J 1 K. B. 50. 
Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443; Gibaud v. 
G. E. Ry., [1921] 2 K. B. 420 ; Reynolds 
V. Boston IDcep Sea Pishing & Ice Co. (1921), 
38 T. L. R. 22 ; Rutter v. Palmer, [1022] 2 
K. B. 87; Wasserman v. Blackburn (1926), 
43 T. L. R. 95. 

145. Add. Annotation : — Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 127. 

146. Add. Amiotation : — ^Mentd. Rye v, Purcell, 
[1926] 1 K. B. 440. 

159. Add. Citation 88 L. J. K. B. 55. 

Annotations : — Refd. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 294. Mentd. Joachimson 
Swiss Bank Corpn., [1921] 3 K. B. 110; Bo 
PoleiniB & Furness, Withy, [1921] 3 K. B. 
560; Jones v. Wai’ing & Gillow, [1926] A. C. 
670. 

163. Add Annotations : — Consd. Gibaud v. O. E. 
Ry., [1921] 2 K. B. 426. Apld. Buerger v. 
Cunard S.S. Co., [1925] 2 K. B. 640. Refd. 
The Cap Palos, [1921] P. 458 ; L. & N. W. 
Ry. V. Neilson, [1922] 2 A. 0. 263 ; The 
Refrigerant, [1925] P. 130. 

163a. Evidence of negligence — Failure to 

examine goods periodically,] — Resps.* wheat 
was stored at applts.* warehouse, which 
was allowed to become congested with grain 
of various kinds, including maize, which 

PART III. SECT. 1, SUB-SECT. 2. 

161 vi. licad uow “ 163a i.” 

161 vii. lle.id now “ 163a ii.** 

168a iii. .] — Pltf. 

placed apples in tUo cool stores of deft. 

The apples were in f^ood order & con- 
dition when tlicy were placed in the 
store. Several months later the apples 
were taken out of the store eon- 
Biderably dan wiped & deteriorated : — 

Held : it was lht‘ duty of deft, bciiip a 
bailee lor re^Aald to proAddo a cool 
store lit for the purpose intondod, & 
to maintain tlio proper temperature 
& proper oireulution of cold air m 
the store by cUlciont means, & to store 
the apples in sueli manner as Avould 
ensAiro access of the cold air to the 
fruit ; & as fruit Avas liable to be 

injuriously alTccted by failure to 

E erform any of these duties, & mipht 
ocome affected at any tiino, it AA’as tiio 
duty of deft, to iuspeet the fruit in I ho 
store at reasonable times, &, if indica- 
tions of deterioration aati'c observed, 
to notify pltfs., &, if necessary & 
practicable, to take steps to protect 
tlio poods fi*om further durnape. — 

Aukoka Tiiadinc Co., Ltd. 4c ,1ack- 
KON r. Nf.lron Frkkzino Co., Ltd., 

1102*21 N. Z. L. H. 602.— N.Z. 

163a iv. Failure to inspect 

premises — Defective whar — Hel the 


liad a special tendency to heat, & applts. 
were in consequence unable to fulfil the 
obligation they were under to resps. to exe- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Resp 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiously 
turned, cause it to heat : — Held : applts. 
were liable. — Iaveupool Grain Storaoe & 
Transit Go., Ltd, v. Gharlton & Bagshaw 
(1918), 146 L. T. Jo. 20, H. L. 

164, Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

168. Add. Annotations : — Generally, Refd. Lloyds 
Bank v. Ghartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Mentd. Reader v. 
8. E. & G. Ry. & L. &; N. W. Ry., Van Den 
Berghs V. G. W. Ry. (1921), 38 T. L. R. 14. 

171. Add. Annotations : — Consd. Engel v. Lan- 
cashii'e & General Assce. (1925), 41 T. L. R. 
408. Mentd. Lake v. Simmons (1926), 95 
L. J. K. B. 586. 

’ Add. Annotation : — Refd. L. & N. W. Ry. 
V. Hudson, [1920] A. C. 324. 

190. For “ Company not responsible for package 
over £10,*’ read “ Company not responsible 
for package over stated value.” 

Add. Annotation : — Refd. Gibaud v. G. E. Ry. 
(1921), 125 L. T. 76. 

192. Add. Annotation : — Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. 

192a. Loss of luggage left outside cloak- 

room.] — ^A condition in a railway cloak-room 
ticket purporting to exempt the railway co, 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to by the 
person taking the ticket, is not prevented 
from being part of the contract & from pro- 
tecting the CO. merely because it is unreason- 
able, provided that it bo not so extravagant 
as to imply, & there is no other evidence to 
show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 

damaged : — Held : the amount which 
pltf. woe entitled to recover was 
limited by the clause of the AAarehoubc 
contract. — M aunskll v. Campbell 
Sepuuity Fireproof STOiiAOE & 
Moving Co., Ltd.. [1921] 2 W. W. li. 
348 ; [1921] 2 W. W. 11. 579.— CAN. 

172 iii. .] — A cold storage co. 

gave a receipt for hops stored AAlth 
them AAdiich boro, ** The oo. will use 
every endeavour in taking care of all 
goods consigned to its charge, but 
AAill not be hold responsible for any 
damage what^ioever. . . . All goods 
are received subject to the condi lions 
on tlie back of this receipt.** The first 
condition on the back was, The co. 
Avlll use every endeavour in taking 
care of all goods consigned to its 
charge, hut Avill not bo held responsible 
for loss or damage to goods stored 
through maintaining too high or too 
low a temperature In the stores, failure 
of niatiiinory, buildings or plant fire, 
or any other cause Avhntsoever other 
than theft ** : — Held : the contract 
meant that defenders promised to do 
their utmost to take care of the liops, 
but that, if their efforts were uiisuc- 
cossful for any cause otlior tiian theft, 
they were not to be liable in damages. — 
Ballingall & Son v. Dundee Ice 
& Cold Storage Co., 11924] S. C. 
238.— SCOT. 


collapse of the Avharf was duo to 
failure of Avorm-eaten piles supporting 
it, & such defect should have been 
knoAvn if yiroper dillgenco had been 
used In inspection. — Furnkbb Withy 
Co.. Ltd. v. Ahlin (1918), 42 D. L. R. 
97.— CAN. 

sp. Delivery to purclioser wUhouf 
proUifCtum of lake-oills of lading .] — 
Held : dofts., an elevator C/O., to whom 
tlio goods had been shipped for storage, 
Avero liable. — Northern Grain Co., 
Ltd. V. Goderjou Elevator & Tran- 
sit Co., Ltd., [1926] I D. L. li, 297 ; 
[1920] S. C, K. 120.— CAN. 

172 ii. .] — Pltf. delivered goods 

to defts., a AA’orchouso CO., for storage. 
The AvurehouKO contract provided thui 
the responsibility of the co. “ for tJie 
contents of any piece or package is 
limited to the sum of $50, unless the 
value thereof is made known at the 
time of storage & I'ocoipted for in tlio 
schedule ; an additional charge will 
be made for higher valuation.** The 
goods, AA'liich were In several packages, 
were stored without a declaration of 
value & Avlthout any additional charge 
for a lilghcr valuation. Tlirough the 
negligence of defts. 'servants, the goods 
were included in a shipment of other 
goods & scut to England. Some of 
pltf. *8 goods were lost, & others 
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Pitf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing, it there, paid to the official the 
charge demanded, & received a ticket pur- 
porting to be a cloak-room ticket upon the 
face of which was legibl}" printed the follow- 
ing condition : “ The co. will not be in any 
way wsponsible in respect of any article 
deposited the value whereof exceeds £5, 
unless at the time of deposit the true value 
<fc nature of the article shall have been de- 
clared, & Id. per £1 sterling of the declared 
value be paid for each day or pai*t of a day 
in addition to the ordinary cloak-room 
charges.” The value of the bicycle exceeded 
£5, but pltf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by i)ltf. against defts. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, that defts. had done sufficient 
to give pltf. notice of the condition ; & it 
was not found & there was no evidence to 
show that pltf. *8 assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of | 
the cloak-room it had been stolen : — Held : 

(1) assuming that the condition was un- 
I'easonable which, semhUy it was not, defts. 

.were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.’s assent 
to it had been obtained by fraud, or so 
irre volant as to be foreign to the contract ; 

(2) defts. were protected by the condition, 

although the bicycle had not been deposited 
within the cloak-room ; ("1) on the above 

facts findings judgment should be entered 
for defts. — G ibaud v. Gukat Eastetin Ry. 
Co., [19211 2 K. 13. 420 ; 90 L, J. K. B. 535 ; 
125 L. T. 76 ; 37 T. E. R. 422 ; 05 Sol. Jo. 
454, C. A. 

Annotations : — As to (2) Consd. L. N. W. Ky. v, Ncilson. 

fl‘J221 2 A. C. 203. Reid. Armour v. Walford (London). 

[1U21] 3 K. B. 473 ; The Cap Paloe, [1021] P. 408; 

Nuuan r. Southern Ry. (1023), 130 L. T. 131 ; Buergrer?;. 

Cunnrd S. S. Co.. [1925] 2 K. B. 046; The Rolrigrcrunt. 

[1925] P. 130. 

194. Add, Annotation : — Consd. Gibaud v, G. E. 
Ry. (1921), 125 L. T. 76. 

195a. .1 — Dover v. Mills (1831), I 

5 C. & P. 175 ; 172 B. R. 028, N. P. 

Annotations: — Refd. Colepepprev. Good (1832). 5 C. &P. 380* 

197. Add, Annotations : — Consd. Gibaud v, G. E. 
Ry. (1921), 126 L. T. 70. Apld. Ehinger v, 
S. E. & O. Ry. & The Pullman Car Co. (1922), 
38 T. L. R. 678 ; Hearn v. Southern Ry. 
(1925), 41 L. R. 305. Consd. Thompson v, 
X.. M. & H, By. (1929), 98 E. J. K. B, 615. 
Mentd. Nunan v. Southern Ry. (1923), 130 
L. T. 131. 

198. Add, Annotations : — Apld. Thompson v, L. M. 

6 S. Ry. (1929), 98 L. J. K. 13. 015. Refd. 
Gibaud V. G. E. Ry. (1921), 125 L. T. 76. 
Mentd. Walls v. Centaur Co. (1921 ), 120 L. T. 
342; Nunan v. Southern Ry. (1923), 130 
L. T. 131. 

199. Add, Annoiaiiom : — ^Mentd. Goldman v. Hill, 


[1919] 1 K. B. 443 ; The Empress (1922), 
92 L. J. P. 42 ; Ellis* Trustee v, Dixon- 
Johnson, [1924] 2 Ch. 451 ; Pratt v, Patrick, 
[1924] 1 K. B. 488. 

201. Add, A7inotations : — Refd. Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, 
[1929] 1 K, B, 470. Mentd. Brightman v, 
Tate, [1919] I K. B. 403. 

207. Add, Annotation: — As to (2) Refd. Franco- 
British Ship Store Co. v, Compagnie des 
Chargeurs IVaiK^aise (1926), 42 T. L. B. 736. 

211. Add. Annotation : — Refd. Geddling v. Marsh, 
[1920] 1 K. B. 008. 

212. Add, Annotation : — Apld. Point Anne 
Quarries v. The M. F. Whalen (1922), 39 
T. L. B 37. 

215. Add, Annotation : — Refd. Britannia Hygienic 
Laundry Co. v, Thornycroft (1926), 135 
L. T. 83. 

216a. Duty to keep in repair.] — Where a person 
liires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
kecx) the thing, as I should say, in repair, 
that is, ho will not by want of reasonable 
care after the contract is made allow it to 


SON V, Amazon Tug & Lighterage Co. 
(1881), as reported in 7 Q. B. D., at p. 000, 

C. A. 

Annotations :^'Reld, The West Cock, [1S)11] V, 208 ; The 
Glonmorven, 1 19] 3] P. 14]. Mentd. Point Anne Quarries 
V, Tho M. F. Whalon (1922), 39 T. L. K. 37. 

218. Add, Annotations : — Folld. Mintz v. Silverton 
(1920), 30 T. L. R. 399. Refd. Williams 
V, Curzon Syndicate (1919), 35 T. L. R. 
475. 

218a. Agreement to insure chattel — Against “ all 
risks.”] — Defts. hired a (;rane-barge from 
pltfs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfs. 
took out a policy covering, as they thought, 
all risks. The crane, when proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
that the accident was not covered by the 
policy, & defts. refused to pay for th(i 
damage. In an action for breach of contract : 
— Held : though defts. h.ad failed to discharge 
the onus which was upon them, of proving 
that what happened was not the result of 
negligtinco by their servants, yet, as th(i 
agreement in regard to insurance was 
intended to be an arrangement for the benelil. 
of both parties, & as the accident cfime witliin 
the description “ all risks *’ & defts. liad 
stipulated that they were not to bear tliosti 
risks, the action failed. — ^Brice & Sons 
Christiani & Nielsen (1928), 44 T. L. IL 
335; 72 Sol. Jo. 172. 

219. Add, Annotations : — ^Mentd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 
L. J. P. 42 ; Ellis’ Trustee v, Dixon- Johnson, 
[1924] 2 Oh. 451 ; Pratt v, Patrick. [1924] 1 
K. B. 488. 

223. Add, Amiotation : -As to (1) Refd. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Gan X/o. v, Canadian 
Government Merchant Mai’inc, [1927] 2 K. B. 
432. 

224. For the existing paragraph substitute as 
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follows: — Obligation to keep in repair — 
Agreement for redeiivery In good working 
order.] — Schroder v. Ward, No. 237, post, 

226. Add, Annotations : — Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 626; Kursell 
V. Timber Operators & Contractors, [1927] 1 
K. B. 208; First Bussian Insce. v. London 
& Lancashire Insce., [1928] Ch. 922; The 
Penoli^e, [1928] P. 180 ; May v. May, [1929] 
2 K. B. 386. Mentd. Be Thellusson, Ex p. 
Abdy, [1919] 2 K. B. 736; Re Comptoir 
Commercial Anversois & Power, [1920] 1 
K. B. 868 ; Lcbeatipin v, Crispin, [1920] 2 

K. B. 714 ; Larrinaga v, Soc. Franco- 
Americaine des Phosphates do Medulla (1923), 
92 L. J. K. B. 456 ; Re Wait, [1926] Ch. 
962. 

227. Add, Annotations : — Refd. Coldman v. Hill, 
[1919] 1 K, B. 443 ; The Empress (1922), 92 

L. J. P. 42. Mentd. Ellis’ Trustee v, Dixon- 
Johnson, [1924] 2 Oh. 451 ; Pratt v, Patrick, 
[1924] 1 K. B. 488. 

240. Add, Annotation : — Mentd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394. 

241. Add, Annotation : — ^Mentd. British Ry. Traffic 
& Electric Co. v, C. R. C. Co. & L. C. 0., [1922] 
2 K, B. 260. 

246. Add. Annotations : — Consd. Lewis v, Thomas, 
[1919] 1 K. B. 319. Mentd. British Ry. 
Traffic & Electric Co. v, 0. R. O Co. & L. C. C., 
[1922] 2 K. B. 260 ; Lamb v. Wright, [1924] 1 
K, B, 857. 

247. Add, Annotation : — Mentd. British Ry. 

~ ~ “ 0. Co. & 

262. Add, Annotation : — ^Mentd. Dominion Coal 
Co. V, Maskinonge S.S. Co., [1922] 2 K. B. 
132. 

262a. Delivery — Refusal of hirer to take delivery — 
Remedy of owner.] — Under a hire-purchase 
agreement deft, agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed montldy rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft, in breach of his contract refused to 


accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons : — 
Held : no actual debt had been incurred & 
the action was not maintainable, pltfs.’ 
remedy being in damages only. — National 
Cash Register Co. v, Stanley, [1921] 3 
K, B. 292 ; 90 L. J. K. B. 1220 ; 126 L. T. 
766 ; 37 T. L. R. 776 ; 66 Sol. Jo. 643, D. C. 

254. Add, Annotations : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1 K, B. 127. 

256. Add, Annotations: — ^Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. Mentd. 
Pennington v, Reliwee Motor Works, [1923] 
1 K. B. 127. 

267. Add, Annotaiion : — Apld. A.-G. v, Pritcliard 
(1928), 97 L. J. K. B. 661. 

258. Add, Annotation : — Distd. A.-G. v, Pritchard 
(1928), 97 L. J. K. B. 561. 

258a. Recovery of unpaid Instalments.] — On 

a claim by the owner of furniture for unpaid 
instalments : — Held : as the agreement with 
the hirer was for the sale of the furniture, 
the property not to pass to him imtil all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 
roper remedy was to sue for damages for 
reach of contract. — A.-G. v, Pritchard 
(1928), 97 L. J. K. B. 561 ; 44 T. L. R. 490. 

261. Add, Annotaiion : — Mentd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

262. Add, Citation .—119 L. T. 632. 

Add, Annotations: — As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 746 As 
to (2) Apld. Cohen v, Roche, [1927] 1 K. B. 
169. 

262a. .] — Pltfs. let a piano on a 

hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the agreement pltfs. might, without 


PART 111. SECT. S. SUB-SECT. 1. 

241 vi. .1 — Pltf. handed over 

nine motor lorricH to deft., reodvingr 
from him Ils.5,()00 upon the tormw of a 
written aproement, l.he material parts 
of which wore oh follows : — “ 1 have 
to-day agreed to soil to you on the hire- 
purchase system for Ks. 25.000 my 
nine lorries ... In consideration of 
payment as under. In case of failure 
to pay any of the instalments on due 
date, previous payments will be con- 
sidered null & void, Sc the lorries are 
not considered as sold until the final 
payment has been received. The 
purchaser has no right to mortgage or 
dispose of any lorries until the full 
amount has been paid Sc [pltf.] or his 
nominee has the rlgnt to seize the lorries 
wherever they may be. The con- 
sideration money is to bo paid as 
under. As against the payment of 
Its. 5.000 I have to-day given to you 
delivery of all the nine lorries. & also 
a letter addressed to the Commissioner 
of Police to transfer the lorries to your 
name ** : — Held ; the agreement was 
an agreement for sale. — Cole v. 
NanalalMobarji Darb(]024).I.L.B. 
49 Bom. 172.— -IND. 

241 vii. .1 — Applt., wliich was 

a 00 . carrying on the business of selling 
new & secoudhaud motor cars, aooepted 


an order from reap, for a motor car, 
which was written upon one of applt. *b 
order forms, the order describing the 
same but not stating in the description 
whether It was to be a new or a secoud- 
haud oar. In the order reap, agreed to 
Iiay a deposit Sc the balance of the 
purchase mouoy by instalments Sc to 
execute applt. *8 usual form of hlre- 
purchoso agreement. On the order 
form it was stated that all now cars 
were sold subject to a guarantee which 
was set out, which did not include a 
guarantee that the car was new ; Sc 
that no guarantee was given with 
second-hand cars. Heap, also signed 
applt, *B usual form of hiro-purchaso 
agreement, by which the oo. agreed to 
let Sc the hirer to take the oar described 
therein, the desoription being similar 
to that in the order form. Sc repeated 
the provlsionB as to guarantee above 
referred to ; Sc this agreement excluded 
any implied ** warranty undertaking 
or agreement other than is herein sec 
forth.” The oar delivered by applt. to 
rosp. was not new : — Held : the con- 
tract between the parties was oon- 
stituted by the order & the hire- 
purchase agreement ; & that, when 
road together, they constituted an 
agreement for the sale, & not merely 
for the biro, of the oar. — M abous 

i»7n 


Clark (Victoria), Ltd. «. Brown 
(1928), 40 G. L. H. 540 ; [19281 V. L. K. 
293 ; [1928] Argus L. R. 189.— AUS. 

241 viii. .] — ^A hire-purchase 

agrooraont relating to a motor truck 
provided for payment in nine monthly 
mstahneuts. The hirer could become 
the owner of the truck on payment in 
full of the Instalments & a rupee extra. 
On failure on part of the hirer to pay 
any instalment as it became due. the 
oAvner was entitled to seize the truck 
Sc credit its value as against the amount 
due but subject to a condition that the 
.owner in no cose would credit the hirer 
with more than the amoimt still due 
on the contract : — Held : the agree- 
ment though in form is one of hire, 
its object is to provide for a contract 
of sale in which security to the seller 
is provided for due payment of the 
purchase price. — ^M auno Ba Oh v. 
Motor House Co. (1929), I. L. R. 7 
Ran. 431.— IND. 

248 Vi. WheU is payment,}^ 

Under a hire-purohase agreement the 
hirers made an initial payment Sc gave 
to tho owners bills of exchange for the 
total amount of tho monthly paymenta 
as oollateral security. These hiilfi were 
subsequently discounted by the 
ownetB ; no conditional pay- 
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any formal notice, put an end to the hiring 
& retake possession of the piano, Sd that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into his 
own possession & having again disposed of it, 
but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft, 
for conversion : — "Held : the sale by the hirer 
to deft, was not ipso facto a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 


elected to put an end to the agreement there 
was no conversion by deft. — Nelson Mun- 
DOCH ^ Co. V. Wood (1921), 126 L. T. 745 ; 
38 T. L. B. 23 ; 66 Sol. Jo. (W. R.) 6 D. C. ; 
revsd, on other grounds (1922), 38 T. L. R. 
393, 0. A. 

264. After “ the owner can maintain an action for 
conversion against the purchaser ” add 
the hirer has not * agreed to buy ’ the goods 
within Factors Act, 1889 (c. 46), s. 9.** 

267. Add, Annotation : - — Mentd. British Ry. 
Traffic & Electric Co. v, O. R. 0. Co. & 
L. 0. 0., [1922] 2 K. B. 260. 

271a. .] — Dash v, Faulkner (1880), 2 

T. L. R. 266. 

272a. Breach of agreement as to method 

of redelivery — Goods stolen — Measure of 
damages.] — Booth v, Wellby (1928), 165 
L. T. Jo. 213, C. A. 


Part IV. — Considerations Common to all Classes of Bailment. 


278. Add, Annotations : — ^Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 626 ; Kursell v. 
Timber Operators & Contractors, [1927] 1 
K. B. 298 ; First Russian Insce. v, London & 
Lancashire Insce., [1928] Ch. 922 ; Tlie Pene- 
lope, [1928] P. 180; May v. May, [1929] 2 
K. B. 380. Mentd. Re Wait, [1926] Ch. 902. 
280. Add, Annotations : — Consd. Kempler v. Brav- 
ingtons (1926), 133 L. T. 680. Refd. Lake v. 
Simmons (1926), 96 L. J. K. B. 686. 

286. Add, Annotations : — Refd. Russian Com- 
mercial & Industrial Bank v, Comptoir 
D’Escompte de Mxilhouse (1924), 93 L. J. 

K. B. 1098; The Jupiter (No. 3) (1927), 137 

L. T. 333. 

287. Add. Annotation : — ^Mentd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. 

296. Add. Annotations : — Distd. Laiu*ie & More- 
wood V. Dudin, [1926] 1 K. B. 223 ; Wait & 
James v. Midland Bank (1926), 31 Com. Cas. 
172. Mentd. Stems v. Vickers, [1923] 1 K. B. 
78. 


298. Add, Citation :--19 Q. B. 1). 68. 

Add, Annotations : — Consd. Flatau v. Sawyer 
(1892). 8 T. L. R. 656. Refd. Sarat Chunder 
Dey V. Chunder Lala (1892), 56 J . P. 741 ; H. 
v. H., [1928] P. 206. Mentd. L. & Y. Ry., 
L. & N. W. Ry. & Graeser v. MacNicoll 
_ (1918), 88 L. J. K. B. 601. 

299. Add, Annotation : — Consd. Laurie & More- 
wood V. Dudin (1925), 134 L. T. 309. 

300. Add. Annotations : — Consd. Laurie & More- 
wood V. Dudin, [1926] 1 K. B. 223. Mentd. 
Colley V. Overseas Exporters, [1921] 3 K. B. 
302. 

304a. .] — Defts., warehousemen, held 618 

quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title : — 
Held : the mere receipt of the delivery order 
by defte. without objection did not estop 


mout, & the property in the gooda 
remained In the owners . — Re Rankin 
& Shiliday. [19271 N. 162.— IR. 

PART HI. SECT. S, SUB-SECT. 2. 

269 ii. .] — Rookrs v. Nanaimo 

Motoks, Ltd. (1926), 37 B. C. R. 326.— 

CAN. 

264 V. .1— Pltf. & C. en- 

tered into a hire-purchase agrreemeut 
in the usual form in respect of a motor 
car. After making Ids first payment 
C. delivered the car to deft. W. to sell. 
Deft. K. bought the car at an auction 
conducted by W . ; — Held : both defts. 
were liable to pltf. — ^Archibald v. 
Washer & Co. & Kinnbrnby, [19231 
N. Z. L. R. 166.--N.Z. 


PART HI. SECT. 4. 

266 i a. .1 — Held : a 

firm of upholsterers who had con- 
tracted to remove, beat, & relay a 
carpet, were not liable for its aooidental 
destruction while in the premises of a 
firm of oarpet-beaters with whom they 
had Bub-oontraoted to beat it, there 
beinv no delectug personce in snoh a 
contract as to bar them from employ- 
ing a sub-contractor, Sc no negligence 


in the selection of the sub-contractor. — 
Stevenson & Sons v. Maule & Son, 
[19201 S. C. 336 ; 67 So. L. R. 284.— 

SCOT. 


269 iv. .] — On leaving 

bis motor car at deft. *8 garage for 
the purpose of having it repaired pltf. 
signed a “ work order.” at the ond of 
which there appeared in small typo 
the following : ** this oo. does not 

assume In any way any liability 
whatever either for cars left with us 
for repair, storage or other pur- 
poses, or while being driven by our 
employees.” Pltf. did not call for 
Ids car as soon as it was repaired 
Sc deft, put it in storage, but failed to 
remove the water from the radiator 
with the consequence that it froze 
& dsuuaged the car : — Held : the 
above special clause in the work order 
exonerated deft, from liability whether 
pltf. had read it or not. — ^Walden r. 
Haney Garage, Ltd., _[19281 1 

D. L. R. 688 ; [1928] 1 W. W. R. 371 ; 
39 B. C. R. 413.— CAN. 


270 i. Liability for acta of 

aeroani ,] — A master is liable for the 
oonduot of his servant whom he selects 
Sc puts in his place to disoharge the 
duty he has undertaken, Sc this law is 
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applicable in a case of bailment. .The 
conduct of the servant is then the con- 
duct of the master. Sc the master is 
liable to the bailor. 

Pltf,, a customer of deft., left his 
motor car at deft.'s service station to 
be supplied with gas & oil Sc washed. 
There wore no facilities at the station 
for washing the car, & doft.’s servant, 
as was his duty, took out the car to 
drive it to a garage to bo washed. 
On the way to the garage the servant 
changed his mind Sc drove the oar in 
another direction ” upon a frolic of his 
own.” In doing so he ran the oar into 
a telephone pole Sc damaged the car 
Held : deft, as master was liable in 
damages for the wrongful act of his 
servant. — Van Qeel v, Wakuinuton, 
[1929] 1 D. L. R. 94 ; C3 O. L. R. 143. 
--CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

27511 , .] — The law imposes an 

obligation upon a bailee to restore the 
article palled to the bailor, subject to 
this, that tiie bailee is excused from 
restoring It if his Inability to do so Is 
due to no want of reasonable care on 
his part. — Paterson v. Miller, [1923] 
V. L. R. 36.— AUS. 
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them from denying that pltfs. were the 
ovmers of the 200 quarters. — Laurie & 
Morewood V. Dudin & Sons, [1926] 1 K. B. 
223 ; 96 L. J. K. B. 191 ; 134 L. T. 309 ; 
42 T. L. R. 149 ; 31 Com. Cas. 96. 0. A. 

Annotahovs: — Consd. Wait & James v. Midland Bank 
(1920, 31 Com. Cas. 172 ; lie Wait, [1927] 1 Ch. 606. 

304b. .]— Wait & James v. Midland Bank 

(1926), 31 Com. Cas. 172. 

306. Add. Annotation: — Consd. Laurie & More- 
wood V. Dudin, [1926] 1 K. B. 223. 

309. Add. Annotations : — Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. Elliott Steam Tug Co. 
V. Shipping Controller, [1922] 1 K. B. 127 ; 
G. N. Ry. V. L. E. P. Transport Depository, 
[1922] 2 K. B. 742 ; The Zelo, [1922] P. 9 ; 
Mersey Docks & Harbour Board v. Hay, 
[1923] A. C. 345. 

312. Add. Annotaiicms : — Consd. Lake v. Simmons 
(1920), 95 L. J. K. B. 586. Mentd. Williams 
V. Baltic Insce. Assocn. of London, [1924] 2 
K. B. 282. 


313. Add. Annotation : — ^Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

317. Add. Annotation : — Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

319a. Completion of work — Goods sent to trades- 
man for work to be done.] — Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
as soon as his work is done. Until the 
parties hav(; shown, cither by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues. — Mitchell v. Davis 
(1920), 37 T. L. R. 68. 

322. Add. Annotation: — Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

324. Add. Amiotaiion : Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 

325. Add. Citation L. T, 632, 


Add. Annotations : — Consd. Nelson Murdoch 
V. Wood (1922). 126 L. T. 745. Refd. Cohen 
" ' r. Roche (1926), 95 L. J. K. B. 945. 

329a. After termination of bailment.] — 

Semhlc : a bailor cannot maintain trover 
against his bailee until after the term of the 
bailment has expired. — Upiiam v. GouiiSTONE 
(1813), 2 L. T. O. S. 106. 

336. Add. Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K B. 443. Refd. City of Baroda 
(Cargo Owners) v. Hall Line (1926), 42 
T. I.. R. 717. 


338. Add. Annotation : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

339. Add. Annotation : — Consd. White v. Smith 
(1027), 06 L. J. K. B. 397. 

339a. Right of sale — On non-payment of charges 


— Storage of goods.] — Defts., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express conation of the contract 
stipulated that if the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell the whole or any part of the goods & pay 
themselves out of the proceeds ; — Held : 
defts. were entitled to sell the whole of the 
& it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling. — Willetts v. Chaplin 
& Co. (1923), 39 T. L. R. 222. 

340. Add. Annotation : — Apld. Parkinson v. College 
of Ambulance & Harrison (1924), 40 T. L. R 
886 . 

357. Add. Annotations : — Apld. The .Toannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. EUiott Steam Tug Co. 
V. Shipping Controller, [1922] 1 K. B. 127 ; 
G. N. Rv. V. L. E. P. Transport Depository, 
[1922] 2 K. B. 742 ; The Zelo, [1922] P. 9 ; 
Mersey Docks & Harbour Board v. Hay, 
[1923] A. C. 345. 

371. Add. Annotation : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

372. Add. Annotation : — Refd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 506. 

I 373. Add. Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92 ; The Zelo, [1922] P. 9. 
Refd. Elliott Steam Tug Co. v. Shipping Con- 
troller, [1922] 1 K. B. 127. Mentd. G. N. Ry. 
V. L. E. P. Transport Depository, [1922] 2 
K. B. 742 ; Mersey Docks & Harbour Board 
V. Hay, [19231 A. C. 345. 

374a. S. P. Brown v. Hand-in-Hand Fire In- 
' suRANCE Society (1895), 11 T. L. R. 538 ; 
39 Sol. Jo. 672. 

374b. With interest from date of loss.] — 

While on 1111*6 by the Admlty. a steam trawler 
was sunk through a collision with the R. 
The value of the trawler was agreed between 
the parties, but the Admlty. claimed, as 
bailees in possession, to recover as part of 
their damages interest from the date of the 
loss. The owners of the R. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners : — Held : under the Admlty. rule 
a bailee in possession was entitled to recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or loss, 
with interest from that date ; but inasmuch 
as there was an agreement between the parties 
that defts. should pay what the Admlty. liad 
to pay to the owners of the trawler, interest 
on the payment only ran from the date of 
payment. — The Rosalind (1920), 90 L. J. P. 
126; 37 T. L. R. 116. 


PART IV. sect. 1, SUB-SECT. 7. 

316 ii. .] — S. Bold certain 

Kheep to D. Under the contract ot 
Kale, on a fixed date, a count & pro 
formd delivery was to be prlven, & 
such delivery was to be taken only 
upon payment in ctiah of the full 
amount of the purcliase -money A 
not before. Until such payment in 
cash, or until all cheques, etc., given 
in payment wore mot & satisfied, the 
^lioop were to remain the sole & abso- 
lute property of S. During the period 
between the pro formd delivery & 


liayrneut the sheep were to be In charge 
of D. D. sold the sheep though 
payment to S. in accordance with the 
terms of the contract bad not been 
made ; — Held : under the terms of 
the contract, S. had a right to im- 
mediate possession of the sheep. — 
SCOTTON V. Biui>gk & Co., Ltd. (1919), 
19 N. S. W. L. R. 70.— AUS. 

PART IV. SECT. 2, SUB-SECT. 1. 

354 iii. Joint negligence 

of bailee db third pwdy.Y—A, entrusted 
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his motor car to C. for repairs. While 
the car was being tested by C. it came 
into collision with a lorry belonging 
to B. In an action for damages 
brought by A. against B., the Jury 
found that the driver of the lorry had 
driven at on excessive speed, & that 
the driver of the motor car was negli- 
gent In not keeping a proper look-out : 
— Held : the doctrine of identification 
of bailor & bailee was not applicable 
in relation to liability for negligence. — 
Wbllwood V. King (Ausxander), 
Ltd., [1921] 2 I. R. 274.— IR. 
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379. Add. Annotations : — Apld. The Zelo, [1022] 392* Add, Annotations : — Consd. Brooke v, Bool, 
P.9. Reid. Elliott Steam Tug Co. V. Shipping 11928] 2 K. B. 678. Reid. Pratt v, Patrick, 

Controller, [1922] 1 K. B. 127 ; Wilston S.S. [1924] 1 K. B. 488. 

Co. V. Andrew Weir (1925), 31 Com. Cas. Ill 


PART IV. SECT. 2, SUB-SECT. 2. 

376 ii. Proceeds of sale paid to 

ficlUious owner .] — The owner of furni- 
ture entrusted It to pitf. for storage. 
l*ltf. was fraudulently induced to send 
the furniture for sale by deft., who was 
to account to the owner for it. Deft. 


sold the furniture & paid the purchase- 
money to the person who had falsely 
repreaontod himself to be the owner : — 
field : pltf. could not maintain an 
action against deft, cither for conver- 
sion or for money had & received. — 
Guace Brothers, Ltp. r. Lawson 
(1922), 31 C. L. 11. 130.— AUS. 


PART IV. SECT. 2, SUB-SECT. 3. 

383 i. Negligence of hirer in use of 
chattel .] — Waimo r. Beaudreault 
(Ont.), fl927J 4 D. L, B. 1131.— CAN. 

383 ii. .1 — A bailor is not 

responsible for the negligence of his 
bailee. — Gibson r. O’Keeney, 11928] 
N. I. 60.— IR. 
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BANKERS AND BANKING. 

Part I. — Constitution and General Position of Banks 


23. Add. Annotation : — ^Mentd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

38a. Court of Chancery Act, 1841 (c. 5), 

s. 4.] — Chamberlain & Spboat v. Wall & 
Lloyd (1920), 160 L. T. Jo. 387. 

40. Add. Annotation : — Mentd. Esquimault 
Nanaimo Ry. v. Wilson, [1920] A. O. 368. 

56. Add. Annotation : — Distd. Hon^; Kong & 
Shanghai Bankv. Lo Lee Shi, [1928] A. C. 181. 

57, Add. Annotations : — As to (2) Consd. WooUatt 

V. Stanley (1928), 138 L. T. 620. Generally. 
Mentd. Bowling v. Camp (1922), 128 L. T. 
342. 

61. Add. Annotation : — Mentd. Banque Beige v. 
Hambrouck, [1921] 1 K. B. 821. 

67a. .1 — Snow v . Leatiiam (1826), 2 

C. & P. 314 ; 172 E. R. 141, N. P. ' 

Amvotation Refd. Slater v. West (1828), 3 C. & P. 325. 

73. Add. Annotation : — Mentd. South Behar Ry. 
V. 1. R. Comrs., [1925] A. C. 476. 

75. Add. Annotation : — Mentd. South Behar Ry. 
V. I. R. Comrs., [1925] A. C. 476. 

98. Add. Annotation : — Consd. Bailey t?. Bailey, 
[1926] Ch. 758. 

106. Citations : — For “ 3 L. T. M. C. 84 ** read 
“ 3 L. J. M. C. 84.*» 

112a. Dispute '' — Conflicting claims to deposit — ' 
Jurisdiction of Registrar of Friendly Societies.] 
— Held : (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank ** in Savings Bank Act, 1844 
(c. 83), s. 14, were not limited to persons 
claiming through a depositor ; (2) a dispute 
between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit. — ^Bailey v. 
Bailey, [1926] Ch. 758 ; 95 L. J. Ch. 470 ; 
135 L. T. 431 ; 42 T. L. R. 502, C. A. 

112b. Nomination to deposit — Invalid nomination — 
Recovery of money paid under.] — P., who 
had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which he left the money to deft. Tlie name 
of a witness appeared on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-General paid the 
money to deft. Pltf., having taken out 
letters of administration of P.’s estate, 
claimed the money from deft., as money 
received by him to the use of pltf. : — Held : 
the form was invalid, & the position of deft, 
was the sam(^ as if he had received payment 
under a will afk^rwards held invalid, & pltf. 
was entitled to recover. — Pearman v, 
Charlton (1928), 44 T. L. R. 617 ; 72 Sol. 
Jo. 368. 


Sect. 6a.>-MUNlC[PAL SAVINGS BANKS, 

112c. Nomination to deposit — ^Regulations — ^Power 
of bank to alter.] — ^A. had a sum of money 
on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under the regulations relating to 
deposits in savings banl^. A. died intestate, 
&> an application was made by one of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors under 
the special Act of the corpn. whose bank it 
was, & that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act & void : — Held : regulations 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, incluffing abolition 
of the maximum, as might be considered 
necessary ; the limit laid down could be 
abolished under these regulations & such 
abolition need not abrogate the whole 
matter, & the nomination by deceased was 
good . — Re Kimber, Vale v. Rockman, 
[1928] Ch. 749; 97 L. J. Ch. 430; 139 
L. h. 550; 72 Sol. Jo. 545. 


128. Add. Annotation : — Mentd. Evans v. Brunner, 
Mond, [1921] 1 Ch. 359. 

128a. To act as sole Judicial trustee with 

remuneration.] — ^A bank may be appointed 
a sole judicial trustee, with remuneration, 
under the sect, dealing with the appointment 
of “ a person ” under Judicial Tinstee Act, 
1896 (c. 35). — Re Cohen, Cohen v. Cohen 
(1918), 62 Sol. Jo. 682. 

131. Add. Annotation : — ^Mentd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C 
181. 

156. Add. Citation : — svh nom. Bank op Austral- 
asia V. Bank op Australia, 12 Jur. 189. 

157. Add. Annotations : — Mentd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421 ; Re City Equitable Fire Insce., 
[1926] Ch. 407. 

159. Add. Citation: — 18 Jur. 886. 

166. Add. Annotations : — ^Refd. Wright v. Morgan, 
[1926] A, C. 788 ; A.-G. v. Goddard (1929), 
98 L. J. K. B. 743. 

169. Add. Annotations : — Consd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apld. Re City Equitable Fire 
Insce., [1925] Ch. 407. 

208. Add. Annotation : — Retd, Employers’ Lia- 
bility Assce. V. Sedgwick Oolli^ (1926), 95 
L. J. K. B. 1015. 

O. L. H. 426.— can. 

PART I. SECT. 7, SUB-SECT. 4.— B. 

214 ix. By administrator to 

next of fcin.] — C larkson v. McLean 
(1918), 42 O. L. R. 1 ; 13 O. W. N. 
373.— CAN. 


PART I. SECT. 6. 
t. Read now ** 112a i.” 

PART I. SECT. 7, SUB-SECT. 3. 

y i. .] — R. V . Barnard 

(1925), 44 Can. Grim. Caa. 137 ; 57 


O. L. R. 397.— CAN. 

y li. .] — R. V . Smith 

(1925). 44 Can. Grim. Cas. 361 ; 67 
O. L. R. 383.— CAN. 

y 111, .1 — R. V . Gough 

(1925), 44 Can. dim. Caa. 122; 57 
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VoL m.— Baokera. Oases 215a — 268. 


216a. S. P. Pry v. Rttssbi,!. (1868), 3 C. B. N, S. 
866 ; 140 E. B. 902 ; ««6 nom. Fry v. 
Bussell, Powis v. Buti.er, 27 L. J. 0. P. 
163 ; 4 Jur. N. S. 19.3. 

AnnfMum : — Mentd. Wolverhampton New Waterworks 
V. Hawkesford (lvS59), 29 L. J. C. P. 121. 


Sect. 8.-~F0REIGN AND BRITISH OVERSEAS 
BANKS (Vol. III., p. 169). 

For “ See Companies ** read as follows : — 

230a. Credit notes of Russian State Bank — ^Rights 
of holders.] — Marshall v. Grinbaum (1921), 

37 T. L. R. 913. 

Foreign companies.] — See Companies, Vol. 

X., pp. 1198-1209. 

231. Add, Annotations : — As to (4) Refd. Banque 
Beige V, Hambrouck, [1921] 1 K. B. 321 ; 
Anchor Donaldson v. Orossland, [1929] A. C. 

297. Generally^ Mentd. Dominion Coal Co. 

V, Maskinonge S.8. Co., [1922] 2 K. B. 132 ; 
Boston Corpn. v. Fenwick (1923), 129 L. T. 

766 ; Holt v. Markham, [1923] 1 K. B. 604 ; 
Cantiare San Bocco, S.A. v. Clyde Sliip- 
bnilding & Engineering Co., [1924] A. C. 226; 263. 

Bowling V. Cox, [1926] A. C. 751. 


287. Add, Annotaiion: — ^Refd. Sutters v, Briggs, 
[1922] 1 A. 0. 1. 

238. Add, Annotations : — Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Prager v. 
Blatspiel, Stamp Heacock, [1924] 1 K. B. 
666 ; Poland v, Parr, [1927] 1 K. B. 236. 

239. Add, Annotations : — As to (2) Refd. Kredit- 
bank Cassel G.m.b.H. v. Schenkers, [1927] 

1 K. B. 826. Generally, Refd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Mentd. Janvier v. Sweeney, [1919] 2 
K. B. 316 ; Pratt v. British Medical Assocn., 
[1919] 1 K. B. 244. 

247. Add, Annotation : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

264. Add, Annotations : — Generally, Mentd. Cal- 
menson v. Merchants* Warehousing Co. 
(1920), 125 L. T. 129 ; Dey v, Mayo, [1920] 

2 K. B. 346; Everett v, Griffiths, [1921] 1 
A. C. 631 ; Hearn v. Southern By. (1925), 
41 T. L. B. 305. 

Add, Annotation : — Apld. Be City Equitable 
Fire Insce., [1925] Ch. 407. 


PART I. SECT. 7. SUB-SECT. 4.— C. 

sa. Dividends payable after share- 
holder* s death — Belong to legatees .] — 
Bryson v. Bryson (1927), Q. K. 65 
S. O. H2.--CAN, 

PART I. SECT. 7, SUB-SECT. 5. 

n j. Appointment of interim 

Hguidator — Notwithstavdxng citraior ap- 
pointed,] — Re Home Bank of Canada 
(Ont.), [1923] 4 D, L. U. 891.--CAN. 

X i. Pensions fund society — Right of 
members to fund,] — Where the mergrer 
or winding: up of a bank oouBtJtutea a 
cesRation of employment & a pensions 
fund society has boon founded in 
aocordanoe \^th Pension Fund Societies 
Act, K. S, O., 1906 (c. 123), members, 
ex<niotnbers & pensioners rank for 
distribution of the funds of the society 
according: to the byelaws of the society 
regrardlesB of tho cconeral law unless the 
bye-laws make no provi«!ion for the 
oaso in question. — Re SofUETE de la 
OAISSE DK RETliAITE DE LA BaNQTTE 
Nationale, Trudel V. Lemoinf., 
[1U2.M 4 B. L. B. 97 ; [19251 S. C. U. 
698 ; affd-» [1 926] 3 D. L. P. 988.— CAN. 

b (p. 157) i. Bank not properly 

incorporated — Effect upon position of 
shareholders.] — Re Home Bank of 
Canada, [1927] 1 D. L. B. 871 : 69 
D, L. 11. 654 ; 8 C. B. R. 143.— CAN. 

j i. Debt to party liable as 

surety.] — In tho windingr up of a bank 
a person liable to the bank as surety 
may set off his noreonal right against 
the bank os a aepositor, where both 
debts exist at tho time of the winding 
up. — CI 4 ARK 8 ON V. Robinet, [1925] 4 
p.^L. J^-.778 ; varying, 26 O. W. N, 

j fi. Dd}t to party liable as 

partner,] — A partner, with his co- 
partner, was sued by the liquidators 
of an insolvent bank for a partner- 
ship debt, for which ho had pledged his 
individual deposit In the bank Hefd ; 
he was entitled to have his separate 
deposit applied, cither as a set-off 
In the action, or against tho partnership 
debt. — Clarkson v. SmTu Sc Gold- 
berg. [1926] I D. L. R. 509 ; 58 
O. L. R. 241.— CAN. 

i iil. .]— Clarksqn Sc Home 


Bank op Canada v, Lancaster (1927), 
38 B. O. R. 217.— CAN. 

223 1. Liability to contribute — Trus- 
tee.] — Held : not personally liable, as 
the will was sufllciontly ** named ** in 
tho books of tho bank in conneotion 
with the actual holding. — Re Home 
Bank op Canada, National Trust 
C o.’s Case (1925), 67 O. L. R. 27 ; 6 
0. B. R. 644 ; affg, 5 C. B. R. 318.— 
CAN. 

sb. Action by bank — Security for 
coste.J— Order made. — Home Bank v. 
Hamona Farmers Assocn., [1927] 1 
W. W. R. 628 ; 21 Sask. L. R. 420.— 

CAN. 

PART I. SECT. 10, SUB-SECT. 1. 

a (p. 159) I. .]— Cun- 
ningham V. Northern Banking Co., 
Ltd., [1928] N. I. 112.— IR. 

so. Right to give consent for adding 
bank as party.] — ^A local manager of 
a bank has outhority to give the con- 
sent In writing required by Rules of 
Ct., r. 41, for the adding of a pltf. — 
Kusch V. Peat, [19221 2 W. W. R. 174; 
63 D. L. R. 408 ; 16 Sask. L. R. 324.— 
CAN. 

f (p, 160) I. .1 — The local 

manager of a bank. In answer to the 
inquiry of a customer. Informed him 
that a cheque hold by him was good, & 
the customer indorsed the cheque & 
loft it with the manager to be applied 
against his debt to the bank. Sc, rofying 
on such assurance, permitted his 
position as against the maker of the 
checnie to be altered to his prejudice. 
On the failure of tho maker to provide 
funds to meet the cheque : — Held : the 
bank was estopped from denying that 
the customer paid in tho amount re- 
presented by tho cheque. — Banque 
d’Hoohblaga V. Brunet, [19261 2 
W. W. R. 447.— CAN. 

f (p. 160) ii. .}— Tho 

aooeptanoe of a cheque by a local bank 
manager is binding on the bank, 
although at tho time the drawer has 
insufficient funds to meet It. — Leduo 
v. La Banque D’Hochelaoa, [1926] 1 
D. L. K. 433 ; [19261 S. C. R. 76.— 
CAN. 


245 i. Ouaranteeing repayment of 
loan — Made by third party to customer.] 
— Held : not within the ostensible 
authority of a local branch manager 
of a bank. — S tevens v. Mkhchantw 
Bank of Canada, [1920] 1 W. W. R. 
52 ; 49 D. L. R. 528 ; 30 Man. L. R, 
46.— CAN. 

248 ii. Delivery up of keys to 

purchaser from customer uHthinit geiting 
cheque.] — Pltf. sold his business & 
agreed to assign to the purohasors tho 
lease of the premises upon which tlie 
business was earned on. I’ltf. sent 
the keys of the premises to deft. C., 
manager of a branch of deft, bank, in 
a letter, in which ho requested C. to 
hand tho keys to W., ono of the 
purchasers, upon rcoolviug from W. a 
cheque for a named sum. C„ without 
gotting the cheque, gave up the keys 
to the landlord of the premises, who 
handed them to W. : — Held: (i) C. 
had failed to carry out the terms of 
his instmotions ; (2) the keys were 

sent to C. in his capacity os manager, 
& tho transaction was within the scope 
of his authority as such ; (3) tho onus 
of proving damage was on pltf., & 
ho had not satisfied it. — Garber v. 
Union Bank of Canada (1919), 
46 O. L. R. 129 ; 17 O. W. N. 1 6.— CAN. 

250 ii a. . ] — As tho 

terms of Mercantile Law (Scotland) 
Amendment Act, 1856 (o. 60), s. 6, 
are unequivocal Sc unambiguous, they 
cannot bo construed as relating only 
to tho case where the roprebontations 
are foimded on as the basis of a sub- 
stantive aotion. but must equally 
apply where they are foimded on 
in defence. — Union Bank op Scot- 
land V, Taylor, [1925] 8. C. 835. — 
SCOT. 

■d. Agreeing to forward bankers' 
draft,] — Held: as the promise by tho 
acting manager to forward tlio dm ft 
was a voluntary act without remunera- 
tion & not part of his duty as an ofilcor 
of tho bank, the bank was not liable 
for his failure in i>erforiiiing it. — 
Maxwell v. Union Bank of Canada, 

, [19221 1 W. W. R. 7 ; 69 1). L. R. 130. 
i —CAN. 
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Part II. — Business of Banking. 


264. Add. Ciiaiion :—suh nom. Bank of Austra- 
lasia V. Bank of Australia, 12 Jur. 189. 

270. Add, Annoiaiion : — Mentd. Ipswich Per- 
manent Money Club v, Arthy, [1920] 2 Ch. 
257. 

270a. Cheque presented after business hours — 
Right of bank to deal with cheque.] — 

had an account with defts.* branch, the 
closing hour of which was 3 p.m. Pltf. 
drew a cheque in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He did, in fact, present it for pay- 
ment shortly aft.or 3 o’clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid : — Held : 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in ca.shing 
the chfique defts. had acted within their 
rights. — Baines v. National Provincial 
Bank, Ltd. (1927), 9(5 L. J. K. B. 801; 
137 L. T. G31 ; 32 Com. Oas. 21(5. 

272. Add, Annotations : — Consd. Joachimson v. 
Swiss Bank Oorpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 
Ac Arthur, [1918] A. C. 777. Mentd. Be 
Kichardson, Pole v. Pattenden, [1920] 1 
Oh. 423. 

274. Add, Annotation : — Consd. Re Farrow’s Bank, 
[1923] 1 Ch. 41. 

274a. Bank stopping payment before final 

clearance of cheque received for collection.] — 

Be Farrow’s Bank, Ltd., No. 479a, post, 

275. Add, Annotation : — Refd. Garrard v, James, 
[1925] Ch. 016. 

276. Add. Annotation : — Consd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

276a. At branch where account 

kept.] — In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. Tlie obligation of the bank 
is local, although after local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt. — 
Richardson v. Richardson, [1927] P. 228 ; 


90 L. J. P. 125 ; 137 L. T. 492 ; 43 T, L. R 
031 ; 71 Sol. Jo. 095. 

278. Add. Annotation : — Mentd. Rederi Akt. 
Transatlantics. Brughorn, [1918] 1 K. B. 394. 

279. Add, Annotation : — Mentd. The Tervaete, 
[1922] P. 259. 

281. Add, Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry. Light, Heat Ac Power Oo. v. 
Vandry, [1920] A. 0. 002 ; McDonald v. Nash, 
[1924] A. C. 025 ; Samuel v, Dumas, [1924] 
A. C. 431 ; Ouellette v, Canadian Pacific Ry., 
[1925] A. C. 609 ; Gilbert v. Gilbert Ac Bougher 
(1927), 90 L. J. P. 137 ; Shotts Iron Co. v, 
Curran, [1929J A. C. 409; Tilling-Stcvens 
Motors V, Kent County Council Ac Transport 
Minister, 11929] 1 Ch. 60. 

282. Add, Annotations .-—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1920] 1 K. B. 328. Refd. Admiralty 
Comrs. V, National Provincial Ac Union Bank 
of England (1922), 127 L. T. 452; Jones v. 
Waring Ac Gillow, [1920] A. C. 070. Mentd. 
Steam Saw Mills Co. v. Baring, [1922] 1 Ch. 
244. 

282a. Account opened in assumed name — Payment 
in of cheque obtained by duress — Payment out 
on forged cheques — Action by party whose 
name assumed.] — Pltf. brought an action 
against deft, bank for £125,000, money had 
Ac received by defts. to las use. Plif.’s case 
was that an account was opened in his name 
at a branch of deft, bank by some one other 
than himself, that a cheque for £160,000 
payable to liis order was paid into the account, 
Ac that on the following day a forged cheque, 
purporting to be drawn by pltf., for £130,000 
was cashed by one II., the balance being 
afterwards withdrawn by H., by means of 
other forged cheques. Defts. alleged that 
the cheque for £160,000 was obtained by a 
blackmailing conspiracy from one A., who 
was discovered by one N. with pltf.’s wife 
in compromising circumstances, Ac that the 
proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf.’s wife, Ac H. Ac N. 
Pltf. & his wife denied that they took part 
in any conspiracy, Ac pltf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a solr., to take divorce proceedings, Ac 
that, when the sum of £25,000 was handed 
to him by H., he, pltf., passed the amount 
on to his wife Ac said that he would have 
nothing more to do with her, & that he 
learned later that A. had paid £150,000. It 


PART II. SECT. 1, SUB-SECT. 2. 

b i. .] — Brandon v. Bank of 

Montreal, [1926] 4 D L. 11. 182 ; 59 
O. L. 11. 268.— CAN. 

276 va. .1— A de- 

posit of money in a bank to meet a 
draft is not pajrment of the draft. The 
money so deposited must bo appro- 
priated by the depositor thereof to the 
draft. Where tlie bank is authorised 
so to appropriate the money it acts in 
doing: 80 as offent of the depositor, &, 
if it fails to carry out its duties os such 
agent, the loss falls on its principal, 
it. is possible for a bonk while acting 
as agent of tlie drawer of a draft for 


the purpose of collecting it to act also 
as agent of tlie drawee in appropriating 
the money. — B rantford Cordage Co. 

V. Milne, [1926] 1 D. L. R. 862 ; [1926] 
1 W. W. R. 911 ; 35 Man. L. R. 17 ; 
affa„ [1925] 1 D. L. R. 92 ; [1925] 1 

W. W. R. 442.— CAN. 

276 vii. 7n Canadian paper 

in American hank — In what currency 
payable by hank.} — Held: pltf.’s do*- 
posits created merely the relation of 
debtor & creditor, & the bank’s obliga- 
tion under that relationship was to 
repay the exact amount of money 
whicn was received on deposit. 
Whether amounts of deposits repayable 

17B 


in Canadian or American currency 
discussed. — Sheppard v. First Inter- 
national Bank of Sweet Grabs. 
[1924] 1 D. L. R. 682 ; 1 W. W. r1 
290.— CAN. 


276 viii. Cheq^ie delivered 

to bank to he cashed .} — The fact that 
the holder of a clioque delivers it to a 
bank to be earthed docs not constitute 
a deposit nor render the bank his 
debto^ & the bank has no right to 
set oil against the proceeds of the 
cheque a debt owing to it by the 
holder. — Rovxrl v. Royal Bane of 
Canada, [19181 2 W. W, R. 791 ; 11 
Sask. L. R. 218.— CAN. 
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was to recover the difference between these 
two amounts that the action was brougiit. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf/s wife, but that pltf. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through -fear, 
& that his parting with it was not free & 
voluntary : — Held : pltf. never got the pro- 
perty in the cheque for £150,000 & could 
not sue in conversion, & he had no right to 
sue in contract because the dealings with 
deft, bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed. — Kobinson v. Midland Bank, Ltd. 
(1025), 41 T. L. R. 402 ; 69 Sol. Jo. 428, 
792. O. A. 

284a. Effect of mere book entries.] — In 

dealings between banker eSc customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present & relied ux^on to enable the I 
customer in whose favoui- it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to tlie customer an 
acting upon it by him ; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made. — British 
North European Bank, Ltd. v. Zalzstein, 
11927] 2 K. B. 92 ; 96 L. J. K. B. 539 ; 137 
L. T. 127 ; 43 T. L. R. 299. 

289a. Bills specifically appropriated to one 

account — Payment of proceeds to other 
account.] — A banker who has agreed with a 
customer to ox^en two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
to transfer the x^roceeds of such bills to the 
other account. — Greenhalgh (W. P.) & 
Sons v. Union Bank of Manchester, [1924] 
2 K. B. 1 53 ; 93 L. J. K. B. 844 ; 131 L. T. 637. 

292. Add. Amioiaiion : — Refd. Taxation Comrs. v. 
p]nglisli, Scottish & Australian Bank, [1920J 
A. C. 683. 

292a. .] — (1) The word “cus- 

tomer” in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which is in the same terras as the above sect, 
signifies a relationship in which duration is 
not of the essence, & includes a person who 
has opened an account on the day before 
paying in a cheqiie to which he has no title. 

(2) The negligence referred to in the sub- 
sect. is negligence in collecting the cheque, 
not in opening the account. The test is 
whether the paying in of any given cheque, 
coupled with the circumstances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, & caused him to make 
inquiries. The standard of care required 


is that derived from the practice of bankers. 
— Tax^vtion Comrs. v. English, Scottish & 
Australian Bank [1920] A. O. 683 ; 89 
li. J. P. C. 181 ; 123 L. T. 34 ; 30 T. L. R. 
305. P. 0. 

Annotations : — As to (2) Apld. Hampatoad Grdns. v. Barclays 
Bank (1923), 39 T. L. H. 229. Consd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 294. Apld. Lloyds Bank v. 
Chartered Bank of India, Australia & China, [19291 1 
K. H. 40. Refd. Underwood Bank of Liverpool, Same 
V. Barclays Bank, [1924] 1 K. 13. 775 ; London & Montroso 
Shipbuilclinpr & Repairing Co. v. liarcIayB Bank (1925), 31 
Com Cas. 67. 

292b. Another bank for whom cheque 

collected — Bills of Exchange Act, 1882 (c. 61), 
s. 82.] — (1) The word “customer” in the 
above sect, applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a checiuc. 

(2) The words “receives payment ” in the 
sect, apply to a bank which receives payment 
as a collecting bank. — Importers Co. v. 
Wes™inster Bank, [1927] 2 K. B. 297 
96 L. J. K. B. 919; 137 L. T. 093; 43 
T. L. R. 639 ; 32 Com. Cas. 369, C. A. 

293. Add. Ciiaiion :~-88 L. J. K. B. 55. 

Add. Annoiaiions : — Consd. Auchteroni i\ Mid- 
land Bank, [192S] 2 K. B. 294 Mentd. 
.Toachimson u. Swiss B.ank Corpn., [1921] 3 

K. B. 110 ; Re Polemis & Furness, Withy, 
[1921] 3 K. B. 600; Jones v. Waring & 
Gillow, [1926] A. C. 670. 

294. Add. Annotation : — Mentd. G uaranty Trust 
Co. of New York p. Hannay, [1918] 2 R. B. 623. 

297, Add. Annoiaiions : — Mentd. Oalmenson v. 
Merchant’s Warehousing Co. (1920), 126 

L. T. 129; Everett p. Griffiths, [1921] 1 
A. C. 031 ; Bearn v. Southern Ry. (1925), 
41 T. L. R. 305. 

298a. Remittance sent abroad on request — Obliga- 
tion of bank.] — ^Pltfs., customers of defte., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but somt'one apparently put 
on it a forged indorsement of his name, & 
it was eventually cleared through a bank in 
Poland, & defts. debited x^^^fs. with the 
amoimt. In an action for negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered : — Held : as the 
loss of a cheque was a rare occurrence, & 
as the standard of defts.’ duty should not 
bo measured by a consideration of all the 

j precautions which subsequent events might 
suggest, the action failed. — Ose Gesell- 
BCHAEr, ETC. V. JEWISH COLONIAL TRUST 
(1927), 43 T. L. R. 398. 

300. Add, Annointioyis : — Apld. London Provincial 
& South Western Bank v, Buszard (1918), 
35 T. L. R. 142. Refd. Brown v. Swan 0^21 ), 
37 T. L. R. 787. 

301. Add, Annotation : — Consd. Brown r. Swan 
(1921), 37 T. L. R. 787. 


289 ii. .J — In the absence 

of any special contract to keep a 
customer's accounts separate a bank 
may combine accmints in dilTerent 
departments of the bank for the pur- 
I)oso of moctingr his indoi)tcdnce8 to 
the bank without notifyiiu? him or 
obtaining: his consent thereto. — W al- 
LTNOEU V. iMPKItrAL BANK OF CANADA, 
[1925] 4D.L.R. 390; [1925] 3 W. W. R. 
409.— CAN. 

J.S. 


PART II. SECT. 1, SUB-SECT. 3.— A. 

301 il. '.] — For certain 

limited purposes a branch bank may be 
treated as a separate oncauisation, but 
for all purposes of liability a bonk is 
a unit & indivisible. — White v. Royal 
Bank op Canada, [1923] 4 D. L. R. 
1206 ; 63 O. b. R. 543.— CAN. 

le. Forwarding to another branch 
documents for collection — Negligence .} — 

177 


Where a branch ofTlre of a bank, in 
the usual course of bunking business 
for reward, sends to another office of 
the bank for collection on behalf of 
a custoiuor negotJahlo documents of 
debts, HiKili as j»arUeipation certificates 
issued by the Canadian Wheat Board, 
which, having been indorsed by the 
producer, are, in ollect, made payable 
to bearer on surrender thereof, & whose 
terms deny responsibility in the Wlieat 

12 
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802. Add, Annotations : — ^Refd. R^ublica de Guate- 
mala V. Nunez, [1927] 1 K. I3. 669 ; Bichard- 
eon V, Bichardson, [1927] P, 228. 

308. Add. Citation .*—^63 Sol. Jo. 246. 

304. Add, Annotations: — Consd. Elliott v, Bax- 
Ironside, [1925] 2 K. B. 301, Retd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. 0. 414 ; 
Kettle V, Dunster & Wakefield (1927), 43 
T. L. B. 770. 

310. Add, Annotations : — Retd. Joachimaon v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Mentd. Ee Gunsbourg, Ex p. Trustee, [1919] 
B. & O. B. 99. 

812. Add. Annotations : — Generally, Retd. Earle v, 
XI emt> worth R. D, C. (1928), 140 L. T. 09. | 
Mentd. Joaehimson v, Swiss Bank Corpn., j 
[1921] 3 K. B. 110. I 

317. Add. Annotations : — As to (1) Retd. Joachim- 
son V. Swiss Bank Corpn., [1921] 3 K. B. 110. 
Generally, Retd. Bichardson v. Bichardson, ' 
[1927] P. 228. 

330. Add, Citation: — 40 Ji. T. 404. 

331. Add, Annotations: — Retd. Jones v. Waring & 
Gillow, [1926] A. C. 070. Mentd. Holt v. 
Markham (1922), 128 L. T. 719. 

382. Add. Annotations : — ^Refd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1920] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1920] A. C. 670. 

333. Add. Annotations : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

333a. Payment into account under belief that 

customer alive — Liability to refund.] — Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
sentatives as defts, to the action. — ^Ad- 
miralty Comes, v. National Provincial 
Union Bank of England, Ltd. (1922), 
127 L. T. 462 ; 38 T. L. B, 492 ; 66 Sol, Jo. 
422. 

334. A dd. Annotations : — Consd. Re Hodgson’s 
Trusts, Public Trustee v, Milne, [1919] 2 Ch. 
189. Retd. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K. B. 86; Albemarle Supply 
Co. V. Hind (1927), 43 T. L. B. 662. 


338a. Joint account — Including proceeds of 

theft.] — Tub Admiralty v. Mills (1908), 
Times, Oc€. 29. 

338b. Necessity for demand — Whether condition 
precedent to action against banker on account.] 

^ — Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent, — J oachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110 ; 90 
L. J. K. B. 973 ; 125 L. T. 338 ; 37 T. L. B. 
534 ; 65 Sol. Jo. 434 ; 26 Com. Cas. 196, 
C. A. 

Annotations: — Consd. Admiralty Comrs. v. National Pro- 
Tincial & Union Bank of England (1922). 38 T. L. R. 492 ; 
RlchardHon v, Richardson, [1927] P. 228 ; Douglass v. 
Lloyds Bank (1929), 34 Com. Cas. 263. Retd. He British 
American Continental Bank, Credit General Leigeois* 
Claim, 11922] 2 Ch. fiSU ; Prosperity v, Lloyds Bank 
(1923), .39 T. L. R. 372 ; Tourriier v. National Provincial 
cv Union Bank of England, [192-1] 1 K. B. 461. 

342a, Account In credit — Reasonable notice.] 

— In the absence of special stipulation a 
banker can close his customer’s banldng 
account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, opened by 
pltfs. with defts., & having a credit balance 
of some £7,000, was so interwoven with a 
“ snowball ” scheme of insurance devised by 
pltfs. that it became in respect to subscrip- 
tions to the scheme a part thereof : — Held : 
a month’s notice by defts. to discontinue the 
account was not, in the circumstances of the 
case, sufficient, bub an injunction restraining 
defts. from closing the account must be 
refused. — P rosperity, Ltd. v. IjLoyds Bank, 
Ltd. (1923), 39 T. li. B. 372. 

342b. Existence of account — ^Proof of— Effect of 
non-existence of entry In matisrlal books.] — 
Douglass v, Lloyds Bank, No. 403a, post, 

347. Add. Citation : — ajfg. S. C. suh nom. Re 
Gross, Ex p. Adair {ISll), 24 L. T. 198. 

358. Add. Annotations : — ^Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
3 K. B. 632 ; The Tervaete, [1922] P. 269 ; 
Duff Development Co. v, Kelantan Govern- 
ment, [1928] 1 Ch. 385. 

363. Add. Annotations : — Consd. Banque Beige v, 
Hambrouck, [1921] 1 K. B. 321. Refd. Re 
Hodgson’s Trusts, Public Trustee v. Milne, 
[1919] 2 Ch. 189. Mentd. Re Wait, [1927] 1 
Ch. 606. 


Board with respect to iudorsements, &, 
falling to receive a return letter of 
aoknowledgmout, the sending office 
makes no inquiry of the receiving 
office os to the Bofety of the documents 
until after the lapse of six weeks, it 
is ^Ity of negligence. The bank is 
still more guilty of negligence, when, 
having made the belated inquiry & 
learned that the documents have not 
been received at the other office it 
fails to take immediate steps in the 
quickest manner available to worn 
the debtor liable under the documents 
of the loss thereof, & thus stop pay- 
ment to any unauthorised person. — 
Nei^on V. UNION Bxnk op Canada, 
[1923] 3 W. W. R. 1330.— CAN. 

303 i. ^ .1 — Garrioch 

V. Canadian Bank op Commerce, 
[1919] 3 W. W. R. 186.-~CAN. 

PART II. SECT, t, SUB-SECT. 4. 

317 xi. Account in trade name.] | 

— Where an individual keeps his bank 1 


account imder a trade name & is sued 
& his banker is garnisheed, it is for the 
hankers to satisfy themselves that the 
judgment debtor named is the person 
keeping such account, & if satisfied 
beyond reasonable doubt that the right 
fund Is being gamisbeed to pay it 
into ct. — Smith v. Gautbchb, [1917] 
2 W. W, R. 225 ; 23 B. C. R. 455.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

334 V. .1 — ritf. made a promis- 

sory note in favour of S., which was 
dishonoured on presentment. Both 
banked with defts., to whom S. was 
indebted on overdraft for a greater 
sum than the amount of the note. 
Subsequently pltf. paid £100 into his 
account, & defts. immediately, without 
reference to pltf., paid the note for 
£119 19s. 10(2. & debited pltf.*B account 
with the amount by which his funds 
in the hands of defts. were insufficient 
to meet the note ; — Heid : defts. wore 

178 


at liberty to apply whatever funds of 
pltf. they had in band In satisfaction. 
pro tanto, of the note of which they were 
the holders for value. — Bell v. union 
Bank, [1923] N. Z. L. R. 379.— N.Z. 

PART II. SECT. 2, SUB-SECT. 2.— B. 

sf. Right of hank to refuse to pay .] — 
In order to hold a banker justified in 
refusing to pay a demand of his 
customer the customer being an exor., 
8c drawing a cheque as exor., there 
must in tlie first place be some mis- 
application, some breach of trust in- 
tended by the exor., & there must in 
the second place be proof that the 
hankers ore privy to the intent to 
make their misapplication of the trust 
funds. If it be shown that any per- 
sonal benefit to the bankers themselves 
is desired or stipulated for. that 
circumstanoe above all ot.hers will most 
readily establish the foot that the 
bankers are in privity with the breach 
of trust that is about to be committed. 
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878. Add. Annotaiion : — Mentd. Tournier v. 

National Provincial & Union Bank of 
England, [1024] 1 K. B. 461. 

380a. Payment of prlnclpaPs money to own account 
— Bank without notice — Retention against 
overdraft.] — He Sanoster, Green v. Mocketi' 
(1894), 10 T. L. R. 184. 

887a. .] — For some years before 

1919 one U., a merchant, had a banking 
account at defts.’ bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts- of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that his business had been 
transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them “ A.L.U-, Ltd. — A.L.U. sole 
director,** & paid them into his own account 
with defts. instead of paying them in to the 
co.*s account with the other bank. Defts., 
without inquirinfl: whether the co. had a 
separate banking account, collected the 
cheques & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., as he owned all the shares, & overlooked 
the materiality of the cheques being drawn 
in the co.*b favour A not in his. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques ; — 
Held : (1 ) defts. were prechided from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds : first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, &, if it had, why the cheques were 
not paid in to that accoimt, &> that their 
failure to make that inquiry amoimted to 
negligence ; Sc, secondly, that U. when 
paying in the cheques did not purport to 
act as the co.’s agent, but as bemg himself 
the CO., A: that defte. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), s, 82. 


A customer of a bank paid into his account 
some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amoimts of the 
cheques in their ledger, but there was no 
agreement between the bank & the customer 
that be should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds : — 
Held : (3) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value ; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
— Underwood (A. L.), Ltd. v. Bank of 
IjIverpool, Same v. Barclays Bank, [1924] 
1 K. B. 775 ; 93 L. J. K. B. 690 ; 131 L. T. 
271 ; 40 T. L. R. 302 ; 68 Sol. Jo. 716 ; 29 
Com. Cas. 182, O. A. 

Annotations: — Aa to (1) Apld. London & Montrose Ship 
building & liepairiiig Oo. v. Barclays Bank (1925), :U 
Com. Caa 67 ; Liggett (Liverpool) v. B«relays Hank(lP27), 
137 L. T. 443. Consd. Auchtcroni v. Midland Bank, [ 1928 ] 
2 K. B. 294. Apld. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [19291 1 K. B. 40. Refd. 
Kredltbank Cossel G. m. b. H. v. Sebenkers, [19261 2 
K. B. 450 ; Houghton v. Notharil, Lowe iV Wills, [1927] 
1 K. B. 246 ; Fenton Textile Assoen. v. Thomas (1929), 
45 T. L. R. 264 : Reokltt v. Barnett, Ptmihroko & Slater, 
[19291 A. C. 176. Aa to (2) Consd. Jiondon & Moiitiobc 
Shipbuilding & Repairing Co. v. BanOayy Bank (1925), 
31 Com. Cas. 67. Reid. Robinson v. I^dland Bank (1925), 
41 T. L. R. 402. 

389. Add. Annotations : — Consd. Jones v. Waring 
Sc Oillow, [1925] 2 K. B. 612. Refd. Banque 
Beige pour I’Etranger (Soc. Anon.) v. Uarn- 
brouck, Spanoghe (1920), 123 L. T. 495. 
Mentd. Brocklebank v. B., [1925] 1 K. B. 52. 

391. Add, Annotation : — Dlstd. Re Harrison, Day 
V. Harrison (1920), 90 L. J. Ch. 186. 

391a. Cheques drawn by wife on bank 

manager’s advice — ^Title of wife to balance.] 
— A husband, in 1908, transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself Sc his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health Sc 
unable to attend to business. The bank 
manager then informed her of the joint 
account, Sc advised her to draw a cheque, 
which she did. The husband had also fiom 
time to time made deposits in the joint names 
of himself Sc his wife, & in Aug. 1919, con- 


— Standard Bank v. Estate van 
Rhyn. [1925] App. D. 266, — S. AF. 


PART 11. SECT. 2, SUB-SECT. 8.— A. 

871 1. Joint account of persona not 
partnera — CheQue drawn <t counter- 
manded by one after decease of other — 
Payment by bank — No right of action 
in imrvivor.l—RADCLiFFE v. Bank of 
Montreal, [1919] 2 W. W. R. 887. — 
CAN. 

371 ii. Subaequent claim by one 


to whole account — Position of bank .] — 
Where a bank deposit is made in the 
name of either of two persons it is a 
uotifloation that either one may deal 
with the funds & that the account 
will be subject to the coutrol of either 
of them in the absence of special 
directions. But upon a subsequent 
uotico to the bank by one of such per- 
sons that he claims it all, the hank 
in dealing with the money thereafter 
in any way affecting such claim acts 
at its own risk. — Hill v. Hoohelaga 
Bank, [1921] 3 W. W. R. 430.-~CAN. 

17Q 


PART II. SECT. 2, SUB-SECT. 3.- B. 


g. Add ** on appeal. [19191 A. C. 
658 ; 88 L. J. P. C. 118; 121 L. T. 
100, P. C.** 


PART II. SECT. 2, SUB-SECT. 3.~E. 

390 i. Joint account of husband d> 
wife — Subaequent claim by wife to whole 
account — Bank eni tiled to set off sums 
advanced for husband's benefit before 
notice of claim .] — Hill v. Hoohelaga 
Bank, [1921] 3 W. W. R. 430.— CAN. 
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solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envclojje in- 
dorsed with the wife’s initials & containing 
the deposit receipt & a document in which 
he said : “ 1 woidd like this paying away at 
once if possible as under,” with a list of 
names with amounts against them : — Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property. — Re Harrison, Day v. Har- 
rison (1920), 90 L. J. Ch. 180. 

402. Add, A nnoiationa : — Refd. Joachimson v, 
‘Swiss Bank Corpn., [1921] 3 K. B. 110 ; 
Douglass V. Lloyds Bank (1929), 34 Com. 
Cas. 203. 

402a. Effect of need for notice of withdrawal.] — 

There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a deposit not requiring notice of 
withdrawal. — Re Glendinning, Steel v, 
Glendinning (1918), 88 L. J. Ch. 87 ; 120 
L. T. 222 ; 63 Sol. Jo. 166. 

403a. Loss of right to repayment — Laches.] — In 

May, 1860, one F. deposited £0,000 with a 
Birmingham branch of deft, bank, upon the 
terms that he could withdraw the money at 
any time on giving fourteen days* notice, & 
that interest should be paid on it at the rate 
of 6 per cent, for the nrst three months, & 
thereafter at the current bank rate for the 
time being. In Aug. 1866, the bank repaid 
£2,500 of the £0,000 with interest due to 
that date, Sa a note of the payment was 
indorsed on the deposit receipt. In Nov. 
1866, a further indorsement was made show- 
ing that all interest then due had been paid, 
but after that date there was no record of any 
further payment by the bank of either 
principal or interest & no record of any 
demand by F. for payment. P. died in 1 893. 
In 1927 a relative of P. discovered the deposit 
receij^t amount some old papers, & sent it 
to the surviving exor. & trustee of P.’s wiU. 
He gave deft, bank formal notice to pay the 
£3,500, balance of the piincipal £6,000, 
together with interest, in fourteen days. 
The bank refused to pay, on the groimd that 
it must be presumed that the deposit must 
have been repaid long ago. The exor. then 
brought this action to enforce payment, & 
the bank pleaded presumption of payment ; 
& although they refused to plead Stat. 
Limitations, they claimed relief on the ground 
that P. & his representatives had been guilty 
of laches : — Held : although defts. could not 
produce evidence of repayment, the proper 
inference from all the circumstances was that 
that money must have been repaid, & the 
action therefore failed. Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 3, makes an 
entry in bankers’ books primd facie evi- i 
dence of an account. I 


Qu, : whether the non-existence of any 
entry in material books is primd facie 
evidence of the non-existence of an alleged 
accoimt. — Dougiars v. Lloyds Bank, Ltd. 
(1929), 34 Com. Gas. 263. 

409. Add, Annotation : — ^Apld. Re Wosterton, 
Public Trustee v. Gray (1919), 122 L. T. 264. 

409a. Assignment by order in writing to bank to 
pay third party sum on deposit — Unindorsed 
deposit receipt — Letter to assignee.] — About 
a year before his death, which happened in 
1917, testator handed to his landlady, G., 
an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing : (1) A deposit receipt for £500 
deposited with his bank in 1914 ; (2) an order 
in writing signed by testator directing the 
bank to pay to Q. the sum of £500 then on 
deposit ; &; (3) a letter addressed to G. : 
” You have been very kind to me & I desire 
to make some return by giving you the 
amount £500 now on deposit at the . . . bank 
as per receipt enclosed.” The deposit receipt 
was not indorsed by testator & no notice 
was given to the baii of any assignment till 
after bis death, the interest on the sum on 
deposit having been carried by the bank to 
his current account : — Held : there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1873, s. 25 (6). — Re Westerton, Public 
Trustee v. Gray, [1919] 2 Ch. 104 ; 88 
L. J. Ch. 392 ; 122 L. T. 264 ; 63 Sol. Jo. 410. 

Annotation ' — Apprvd. & Apld. Republica de Guatemala 
V. Nunez, [1U27] 1 K. B. 6tt0. 

410. Add, Annotations : — Mentd. Re Westerton, 
Public Trustee v. Gray, [1910] 2 Ch. 104 ; Re 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 513. 

411. Add, Annotations : — Mentd. Re Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104 ; Re 
Richards, Jones v, Rebbeck, [1921] 1 Ch. 613. 

431. Add. Annotaiion : — ^Refd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 

432. Add, Annotation : — Mentd. Re City Life 
Assce. (1925;, 42 T. L. R. 45. 

453. Add, Aiinotation : — Refd. Allen v. Royal Bank 
of Canada (1926), 41 T. L. R. 625. 

454. Add, Annotations : — Mentd. Dey v, Mayo, 
[1920] 2 K. B. 346 ; Brown v. Swan (1921), 
37 T. L. R. 787 ; Sutters v, Briggs, [1922] 1 
A. C. 1 ; Re Farrow’s Bank, [1923] 1 Ch. 
41 ; Underwood v. Bank of Liverpool & 
Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775 ; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 

456. Add, Annotaiion : — Mentd. Brown v. Swan 
(1921), 37 T. L. R, 787. 

479. Add, Annotaiion : — Refd. Sutters v, Briggs, 
[1922] 1 A. C. 1. 

479a. Cheque credited before clearance — Whether 
bank holders for value — Bank stopping pay- 
ment before final clearance.] — (1) Where a 
customer pays a crossed cheque into his bank. 


PART II. SECT. 4, SUB-SECT. 3. 

Bg. Jlfoney paid to retire drafts 
Failure of purpose for which draft paid 
— Liabilily of bank to refund.) — Held: 
l)ltft5. could recover from the bank tbo 
amotmt paid by them to retire the 
draft. — G ibbons Sl Carnks v. Royal 
Bans of Canada, 1921] 2 W. W. R. 
370.-~CAK 


gj. Delay in transmiiiiny draft — 
Transaction not part of manager* s duty — 
Liability of bank,] — Held : as the pro- 
mise by the acting manager to for- 
ward the draft was a voluntary act 
without remuneration & not part of 
Ills duty os an offleor of the bank, 
the bank was not liable for his failure 
in performing it. — ^M axwell v. Union 

ISO 


Bank: op Canada, [19221 1 W. W. R. 
7 ; 09 D. L. R. 130.— GAN. 

PART II. SECT. 6, SUB-SECT. 1. 

468 i. Stoppage of bank-chegue 

for debt — Debt not paid.] — Union Bank 
op Canada v, Nettleton (1024), 55 
O. L. R. 043.-- CAN. 
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tho question whether the bank receive it as 
holders for value or as agents for collection 
is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value.' That inference may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection &; stop payment before it is 
finally cleared at the clearing house, they 
can only receive & hold the proceeds as 
collecting agents for their customer, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared shoitly before the actual winding 
up . — Be Farrow’s Bank, Ltd., [1923] 1 Ch. 
41 ; 92 L. J. Ch. 153 ; 128 L. T. 332 ; 67 
Sol. Jo. 78; [1925] B, & C. R. 8, C. A. 

4.79b. .] — Undf:rwood (A. Ti.), Ltd. v. 

Bank op Liverpool, Same v. Barclays 
Bank, No. 3S7a, ante. 

484. Add. Annotation : — Refd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623. 

487. Add. Annotations: — Refd. Jones v. Waring 
& Gillow, (1926] A. C. 670. Mentd. Holt v. 
Markham, [1923] 1 K. B. 504. 

489, Add. Annotation : — Mentd. The Sheaf Brook, 
[1926] P. 61. 

493. Add. Annotations : — Apld. London Provincial 
& South Western Bank v. Buszard (1918), 35 
. T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 

600. Add. Annotation : — Generally, Mentd. Brown 
V. Swan (1921), 37 T. L. R. 787. 

628. Add. Annotation : — Generally, Mentd. Under- I 
wood V. Bank of Liverpool & Martins, Under- 
wood V. Barclays Bank, [1924] 1 K. B. 775. 

537. Add. Annotation.^ : — Consd. Barclay v. Mal- 
colm (1925), 133 L. T. 512 ; Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Mentd. Soc. 
Des Hotels Le Touquet Paris Plage v. Cum- 
mings, [1922] 1 K. B. 451. 

538. Add. Annotation: — Consd. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol, Jo. 04. 

538a. .] — A. drew a cheque for £700 in 

favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufTicient to meet 
tho cheque without resort to the money on 


deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as tho overdraft was covcriul by 
her money on deposit. Tho bank refused 
payment of tho cheque, not because of tho 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was done : — 
Held : in the circumstances there had not 
been any appropriation or dodi(^ation of the 
money in the bank, or any constructive pay- 
ment of the cheque ; & there had been an 
incomplete gift inter vivos of tho amount of 
the cheque, which gift would not be p(u*- 
fected by the assistance of equity. — Re 
Swinburne, Sutton v. FBATHERLEy, *[192()l 
Ch. 38 ; 95 L. J. Ch. 104; 134 L. T. 121 ; 70 
Sol. Jo. 64, C. A. 

540. Add. Annotation : — Refd. Australian Bank of 
Commerce v. Perel, [1926] A. C. 737. 

544. Add. Amioiaiions : — Apld. Underwood v. 
Bank of Liverpool Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Kreditbanlc Cassel G. m. b. II. v. Schenkers, 
[1926] 2 K. B. 450; Houghton v. Nothard, 
Lowe & Wills, [1927] I K. B. 246 ; Liggett 
(Liverpool) V Barclays Bank (1927), 137 L. T. 
443. Mentd. Hey v. Pullinger Engineering 
Co., [1921] 1 K. B. 77. 

544a. .] — A bye-law of applt. co. 

authorised its score tary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank accoimt. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-treasurer, & after indorsement were 
placed by resp. bank to the credit of an 
account which the director had with them. 
Resps. collected tlie cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to tho credit of 
applts.’ account sufficient fo meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to draw, &> paid it into apidts.’ account. 
Applts. sued resps. to recover the aggregate 
amount of the cheques collected by them : — 
Held : the action failed, because (1) resps. 
had not knowledge, cither by the form of tho 
cheques collected or otherwise, that they were 
improperly drawn on applts.’ account, <fc 
could not recover the money as having been 
held by their bankers in trust for them, 
& (2) applts. had suffered no loss, & the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 


PART 11. SECT. 6, SUB-SECT. 1. 

cl. .] — A CO. drew bills of ex- 

chani^o upon customers to whom they 
had supplied floods Sc who accepted the 
bills. Tho CO. iufloTscd tho bills in 
blank. Sc delivered thorn to a bank for 
collection. The co. went Into liquida- 
tion. Its current account with tho 
bank was overdrawn to a largo amount. 
In the liquidation the bank claimed 
that they were owners of the bills. Sc 
that they wore not bound to value & 
deduct tJie obligations in the bills for 
tho purpose of a ranking. The bank’s 
lion over tho proceeds of tho bills was 
admitted : — Tletd : tho bills, having 
been indorsed Sc delivered t;p tho bank 
for the limited purijoso of ooHoctlon, 
remained assets of the oo., over which 
tho bank hold a more right in security 
in virtue of tholr Hen, & tho obligations 
under tho bills must bo valued Sc 


deducted for the purposes of a ranking. 
— Clydesdale Bank, Ltd. v. Senior 
(James Allan) & Son Liquidators, 
[1926] S. C. 235.— SCOT. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

638 i. ConstriLclive paymerU — Cheque 
<£• credit slip stamped **paid .**} — Write 
V. Royal Bank of Canada, [1923] 4 
D. L. R. 1206 ; 53 O. L. R. 543.-— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— B. 

645 i. To clerk — Notice of limitation 
of aulhiwityA — A clerk's express duties 
were to collect amounts duo from 
grain dealers for freight charges, etc., 
& on presentation of bills of lading 
Sc payment of charges to liand out ware- 
house locelpts, & deposit all moneys 
collopted to tho credit of tho Receiver- 
General in a designated bank Sc at 
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certain intcrv^als to remit by dmft 
to tho bead offleo of ttie businc'^p. 
Such charges wc5ro almost always paid 
to him by acccpl/cd cheque Sc deft, 
bank cashed such a chequo on it, 
paying tho clerk tho proceeds : — llild : 
tho bank was negligent as inquiry 
should have been made as to tho clerk’s 
authority & tho unusual act of a 
business firm cashing such a cheque, 
especially of a largo amount. Sc a 
certain discrepancy between the name 
of the payee in the ciicque & the name 
In the iudorsement should have aroused 
suspicion. — R. v. Royal Bank of 
Canada (1920), 1 W, W. R. 108 ; 60 
D. L. R. 293 ; 30 IMan. L. R. 104. — 
CAN. 

546 ii. .] — Hayeb v. 

Standard Bank, [1927] 3 D. L. R. 
336; 60 O. L. R. 461; revsd.. [192^1 
2D. L. R. 89S; 62 O .L. R. 186.— CAN. 
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of the cheques placed to applts.’ credit. — 
Corporation Agencies v. Home Bank of 
Canada, [1927] A. C. 318 ; 90 L. J. P. C. 
63, P. 0. 

Annofaitovs: — As in (1) Consd. Lloyds Bauk v. Chartered 
liuiik of India, AiiHtraUa& China, [11129] 1 K. B. 40. Refd. 
Jfc'okitt V. Barnett, Pembroke & Slater, [1929] A. C. 176. 

546a. Cheques paid to eustomer's 

creditors.] — Deft, bank negligently, & in 
breach of the instructions given oy their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.*s trade 
creditors: — Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf. co. ; (3) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque. — 
Liggett (B.) (Liverpool), I/pd. v, Barclays 
Bank, Ltd., [1928] 1 K. B. 48 ; 97 L. J. K. B. 

1 ; 137 L. T. 443 ; 43 T. L. K. 449. 

Annotniion : - As to (2) & (3) Refd. IdoydR Bank r. Chartered 

Bunk of India, Aiiniralia tc China, [1929] 1 K. B. 40. 

548. Add, Annotation : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

549. Add, Amwiations : — Refd. Wilson v. United 
Counties Bank, [1920] A. 0. 102. Mentd. 
Neville v, London Express Newspaper, [1919] 
A. C. 308 ; Be Thellusson, Exp. Abdy, [1919] 

2 K. B. 735. 

650. Add, Annotation : — Refd. Wilson v. United 
Counties Bank, [1920] A. 0. 102. 

554. Add. Annotation : — Refd. Prosperity v. Lloyds 
Bank (1923), 39 T. L. K. 372. 

667. Add, Annotations : — Consd. 72c Farrow’s 
Bank, [1923] 1 Oh. 41. Refd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 


92. Mentd. Dey v. Mayo, [1920] 2 K. B. 
340 5 Sutters v, Briggs, [19221 1 A. 0. 1 ; 
Importers Co. v. Westminster Bank, [1927] 
2 K. B. 297. 

560. Add. Annotation : — Mentd. Re Southerden, 
Adams v, Southerden, [1925] P. 177. 

661. Add. Annotation : — Mentd. Goldfa»rb v, Bart- 
lett & Kremer, [1920] 1 K. B. 639. 

666. Add. Annotation: — As to (1) Refd. Tolley 
V. Fry (1929), 46 T. L. R. 108. 

569. Add. Annotations : — ^Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110; 
Richardson v. Richardson, [1927] P. 228. 

574. Add. Annotations : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. Mentd. Pocahontas 
Fuel Co. V. Ambatielos (1922), 27 Com. Oas. 
148. 

677. Add. Annoiaiion : — ^Mentd. Toumier v. 

National Provincial & Union Bank of 
England. [1924] 1 K. B. 461. 

582. Add. Annotations : — Mentd. Re Gunsbourg, 
Ex p. Trustee, [1919] B. & C. R. 99 ; Joachim- 
son V. Swiss Bank Corpn., [1921] 3 K. B. 110. 

585. Add. Annotation : — ^Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

686. Add. Annotations : — Mentd. Dey v. Mayo, 
[1920] 2 K. B. 346; Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C. 1 ; Re Farrow’s Bank, [1923] I Ch. 41. 

589. Add. Annotation: — Consd. Westminster Bank 
V. Hilton (1926), 136 L. T. 315. 

589a. Mistake in telegram — Duty of bank to 

make Inquiry.] — Pltf., who had an account 
with defts., on July 31, 1924, drew a cheque, 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. These 
particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, & the bank officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 


PART II. SECT. 8, SUB-SECT. 2.— C. 

548 i. Cheque drawn on one branch — 
Payment at another — Dishonour on 
presentation.] — A bank, which pays a 
ohoqnc at any branch except that at 
which the customer keeps his account, 
must bo assumed to have paid It not 
on tlie credit of the oustomor but on 
the Indorsement Itself. 

A. drew a choquo In favour of B. 
upon the Bank C., D. branch, & B. 
Indoraod It for collection in favour of 
L., who received payment from the 
P. branch of the bank, which sent the 
cheque on to the D. branch. The 
latter dishonoured the cheque, wborcjon 
the P. branch jfave notice of dishonour 
& instituted a suit against B. & L. 
for the recovery of the sum paid. The 
defence was {wter alia) that the cheque 
having been discharged by payment 
there was no power left in the P. 
branch to give notice of dlshonomr : — 
Held : the payment by the P. brunch 
did not operate as a dlscibarge of the 
cheque, the payment having been 
made not on the credit of A. but on 
the credit of B. &, therefore, pltf. was 
entitled to recover the sum from defte. 
— Baja Joytt Prasad Singh Des 
Bahadur r. Chota Nagpur Banking 
Arsocn. (1928), I. L. B. 8 Pat. 413. — 
IND. 

sk. Effect of confirmation by telephone. ] 
— The accoimtant of a bank ciuled uji 
defts.’ office by telephone, an auto- 


matic telephone, which rang number 
required direct without the necessity of 
calling a “ central ” operator. A 
woman’s voice answered &, the 
accountant asking for the manager, 
a man’s voice answered. The 
accountant then stated that it was the 
bank speaking & that the bank bad a 
certain amount of money to pay over 
for the F. Co. ** under protest,” & the 
man at the other end of the wire said 
” All right ” : — Held : this constituted 
a notice to defts. that the money was 
available at the bank, & that it was 
not necessary the person spoken to 
should be identified. — Fidruty Oil 
& Gas Co. v. Janse Drilling Co. 
(Alta.) (1916), 34 W. L. H. 370 ; 10 
W. W. 11. 533.— CAN. 

PART II. SECT. 8, SUB-SECT. 8.— A. 

649 Hi, — Money advanced on 

agreed terms — Bank holding security. 
Pinuoane V. Standard Bank op 
Canada, [1921] 3 W. W. R. 814 : 62 
S. C. R. 110 ; 69 D. L. R. 466.— CAN. 

y 1. Dishonour of cheques pay- 

able to self.] — A demand made personally 
by a customer upon his banker for 
payment is a two-party transaction. 
The refusal of payment cannot give 
rise to the Implioation of defeunation 
of the oustomer to a third party, which 
necessarily arises when a trader’s 
cheque, drawn or indorsed in favour 
I of a third party, is presented by the 


holder & dishonoured by the banker. 
Judgment for pltf. for £250 sot aside, 
& judgment entered for defts., defts. 
having admitted liability to pay pltf. 
nominal damages & having paid £10 
Into ct. — Kinlan V. Ulster Bank, 
Ltd., [1928J I. Li. 171.— IR. 

PART II. SECT. 8, SUB-SECT. 4. 

■1. Payment after notice of counter- 
mand — Liability of bank.] — Garrioch 
t>. Canadian Bank of Commerce, 
[1919] 3 W. W. R. 185.— CAN. 

6891. By telegram — Payment after 
notice, of countermand — Negligence .] — 
Be,ld: defts. were guilty of a breach 
of duty as bankers. — B bade v. Royal 
Bank of Ireland, Ltd., [1922] 2 
I. R. 22.— IR. 

sm. By notice of death .] — The duty & 
authority of a bank to pay a cheque 
cease on notice of the drawer’s death. — 
Curley v. Briggs (Administrator op 
Drury Estate), [1920] 2 W. W. R. 
1026 ; 63 D. L. R. 851.— can. 

an. .1 — It is not the death of 

the oustomer, but notice of his death, 
that operates as a revocation of the 
authority of a bank to pay the ousto- 
mer’s cheque, — K endrick v. Dominion 
Bank & Bownas (1920), 47 O. L. R. 
372 ; 18 O. W. N. 138.— CAN. 

so. .] — ^Winnipeg Savings Bank 

(Trustee) v. Kenny, [19241 I D. L. R. 
952.— CAN. 
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cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence ; — Held : the view of the bank 
officios, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which they 
were bound to cash, was correct, 4& pltf. 
was not entitled to recover. — ^Westminster. 
Bane, Ltd. v. Hilton (1926), 136 L. T. 316; 
43 T. L. R. 124 ; 70 Sol. Jo. 1196 j sub nom, 
Hilton v. Westminster Bank, Ltd., 162 
L. T. Jo. 450, H. L. 

592. Add* Annotaiion : — ^Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

594. Add* Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 90 L. J. K. B. 801. 

595, Add. Annotation : — As to (2) Refd. Baines v. 
National Provincial Bank (1927), 96 L. J. 
K* B. 801. 

600a. Presentment over counter — Duty of bank to 
pay.] — ^Pltfs., a partnership firm at Liverpool, 
sold goods to the P. Co. &; drew upon the co. 
a bill for a large amount payable in tlu'ee 
months in payment for the goods. The 
P. Co. accepted the bill payable at deft, 
bank at Liverpool, where they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft, bank, asked that bank to order pay- 
ment of the bill & charge to the account 
of the co. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a rimning overdraft with the co., 
& the bill was within the limits of that 
overdraft. W^en the bill became due it 
was brought by W., a servant of pltfs., to 
a partner of pltf. firm, who, at W.*s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pltfs.* bank for the purpose 
of collection thi'ough the clearing house, 
presented the bill for payment over the 
counter to deft, bank <& received the money, 
which he then fraudulently converted & 
stole. Pltfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had &> received, & conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular : — 
Held : deft, bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed between defts. & idtfs., 
& defts. owed no duty to pltfs. ; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 
assignment in favour of the payees of funds 
of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
pltfs. as against defts. ; (3) defts. were not 

PART II. SECT. 10. 

686 ii a. .Mn an 

abtlon by a customer of deft, bank to 
recover the aggrregrate amount of a 
number of cheques forgred by a con- 
fidential clerk employed by the cus- 
tomer, which wore paid by the bank 
& ohanied to the customer’s account, 
the fraud being skilfully concealed from 


liable to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 
of any defect in title in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion. — ^Auchteroni & Co. v. 
Midland Bank, Ltd., [1928] 2 K. B. 294 ; 
97 L. J. K. B. 625; 139 L. T. 344; 44 
T. L. R. 441; 72 Sol. Jo. 337 ; 33 Com. Cas. 
345. 

603. Add. Annotation : — ^Refd. Tt-e Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 

615. Add* Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry., Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 662 ; McDonald v. Nash, 
[1924] A. C. 625 ; Samuel v* Dumas, [1924] 
A. C. 431 ; Ouellette v. Canadian Pacific Ry., 
[1925] A. C. 509; Gilbert v. Gilbert & 
Bougher (1927), 96 L. J. P. 137 ; Shotts Iron 
Co. v. Curran, [1929] A. C. 409; Tilling- 
Htevens Motors v. Kent County Council & 
*JYansport Minister, [1929] 1 Ch. 66. 

617. Add. Annotation : — Refd. Wilson v* United 
Counties Bank, [1920] A. C. 102. 

625. Add. Annotation : — ^Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

627. Add. Annotation : — Consd. Garrard v* James, 
[1925] Ch. 616. 

628. Add. Annotation : — ^Mentd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

629. Add. Citation 88 L. J. K. B. 56. 

Add* Annotations : — Consd. Auchteroni v* 
Midland Bfink, [1928] 2 K. B. 294. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921 ] 3 
K. B. 110 ; He Polomis & Furness, Withy, 
[1921 J 3 K. B. 660 ; Jones v. Waring & Gillow, 
[1926] A. C. 670. 

631. Add. Annotations : — Consd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Lloyds Bank v. Chartered Bank 
of India, Australia & China, [1929] 1 K. B. 
40. Mentd. Taxation Comrs. v. English 
Scottish Australian Bank, [1920] A. C. 683 ; 
Goldman v. Cox (1924), 40 T. L. R. 423; 
Underwood v. Bank of Liverpool <fc Martins, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775 ; Australian Bank of Commerce v. Perel, 
[1926] A. C. 737 ; Jones v. Waring & GiUow, 
[1926] A. C. 670 ; Fenton Textile Assocn. v. 
Thomas (1929), 45 T. L. R. 264. 

636. Add. Annotation : — Mentd. British & North 
European Bank o. Zalzstein, [1927] 2 K. B. 
92. 

639a. Payment to third party without valuable 
consideration — Right of bank to recover.] — 

Deft. H. having possessed himself of c rossed 

635 ii b. .]— A cus- 

tomer of a bank was estopped from 
denying that certain forged cheques 
wore signed by him or by Ids authority, 
by reason of his con<Jiict in not having 
notified the bank when he learned of 
the forgery of previous cheques on 
his account by the same person. — 
Cabana v. Bank op Montreal, [1919] 

3 W. W. R. 969.— CAN. 


both customer & bank : — Held : with 
the exception of certain cheques 
bearing genuine signatures, the amounts 
of which were raised by the olerk, there 
was no negligence on the part of either 
the customer or the bank in failing 
to disoover the frauds. — C olumbia 
Qbaphopbonr Co. v. Union Bank op 
Canada (1916), 38 O. L. II. 320 ; 34 
D. L. R. 743.— CAN. 
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cheques which wore drawn on pltf. bonk in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 
f'lnployer by paying tliem into a bank, whicli 
collected them & credited H. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft<. S., who in turn paid 
into her account with deft, bank a portion 
of what she bo received. S. had no notice 
of any defect in H.’s title, & Bhe never paid 
into her account with deft, bank any money 
except money which was part of the proceeds 
of H.’s frauds. In an aetion for a declaration 
that the money standing to the credit of S. 
with deft, bank was the property of pltf. 
bank : — Held : on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
capable of being traced. — B anqub Belge 
P ouu I/ETHANGBa V, Hambrouck, [1921] 1 
K. B. 321 ; 90 L. .1. K. B. 822 ; 37 T. L. R. 
70 ; 05 Sol. Jo. 74= ; 20 Com. Cas. 72, C. A. 

Annoialiou : — Expld. Jones v. Waring & Qillow, fl925] 

2 K. B. fil2. 

640, Add. Annoiaiion : — Mentd. .Toachimson r* 
Swiss Bank Corpn., [1921] 3 K B. 110. 

644. Add, Ciiaiion : — 88 L. J. K. B. 55. 

Add. Annotations : — Consd. Anchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Joachimaon v. Swiss Bank Corpn., [1921] 3 
K. B. 110; Re Polemis & Furness, Withy, 
[1921 ] 3 K. B. 500 ; Jones v. Waring & Gillow, 
[1920] A. C. 070. 

646. Add. Annoiaiion : — As io (2) Refd. Jones v. 
Waring & Gillow, [1920] A. C. 070. 

649. Add. Annolaiions : — Consd. Koechlin v, 

Kestenbaum, [1927] 1 K. B. 889. Refd. 
Bepublica de Guatemala v. Nunez, [1927] * 
1 K. B. 009. 

652. Add. Annolaiions : — Refd. Goldman v. Cox 
(1924), 40 T. L. R, 744. Mentd. Jones v. 
Waring & Gillow, [1920] A. C. 070. 

658. Add. Annotation : — Refd. Bow’s Emporium 
V. Brett (1927), 44 T. L. K. 194. 

662. Add. Annoiaiion : — Generally, Mentd. Under- 
wood V. Bank of Liverpool & Martins, Under- 
wood V. Bjirclays Bank, [1924] 1 K. B. 775. 

663. Add. Annotations : — Refd. Anchteroni v. Mid- 
land Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry., Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 002 ; McDonald v. 
Nash, [1924] A. C. 025 ; Samuel v. Dumas, 
fl924] A. C. 431 ; Ouellette v. Canadian 
Pacific Ry., [1925] A. C. 509; Gilbert v. 
Gilbert & Rougher (1927), 90 L. J. P. 137; 
Sholts Iron Co. v. Curran, [1929] A. C. 409; 
Tilling-Stevens Motors v. Kent County Council 

Transport Minister, [1929] 1 Ch. 06. 

666 . In paragraph for “ protected by Bills of 
Exchange Act, 1882 (c. 01), b. 19,” I'ead 
“ protected by Stamp Act, 1853 (c. 69), s. 19.” 
Add. Annotations : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Mentd. Underwood v.. 
Bank of Liverpool & Martins, Underwood v, 
Barclays Bank, [1921] 1 K. B. 775. 

667. Add Annotation: -Refd. Lloyds Bank v. 
Chartered Bank df India (1927), 44 T. L. R. 
105. 

668a’. .] — M., who was 

secretary & managing director of pltf. co., 


represented that he had bought goods for 
them from W., & the co. drew cheques to the 
aggregate amount of £702 in payment on a 
South African bank, making them payable 
to W., & handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft, 
bank which credited him wdth the amounts 
& obtained payment from the South Afiican 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of about £272 for W., 
paying out of the proceeds of live cheques 
“ to order ” for £62 lOs. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £97 10s., 
which was payable to “ self or order ” & signed 
by M. & a co-director, was refused by the 
bank, & came back to tliem after such refusal 
with M.’s name written in after the word 
“ self,” but the alteration was not initialed 
by both directors, & the addition was in M.’s 
writing. Pltf. co. repudiated the transactions 
Sc sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had & received. Deft, bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), B. 82, & also as holders for value ; — 
Held : (1 ) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 lOs. each ; (2) the bank’s duty with 

regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account ; (3) the bank 
was negligent in cashing the cheque of May 27, 
1 918, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors ; (4) the evidence was not 

sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth cheque for £62 105. ; (5) there must 
be judgment for pltf. co. for £2 IO 5 . on 
four of the cheques “ to order ” for £62 IO 5 ., 
£62 IO 5 . on the fifth cheque for the same 
amount, & £97 IO5. on the cheque of May 27, 
1918, making an aggregate amount of £170. — 
SoucHETTE, Ltd. London County. West- 
minster & Parr’s Bank, Ltd. (1920). 30 
T. L. R. 195. 

670. Add. Annotaiions : — ^Refd. Importers Co. ?;. 
Westminster Bank, [1927] 2 K. B. 297. 
Mentd. Dey v. Mayo, [1920] 2 K. B. 346 ; 
Brown v. Swan (1921), 37 T. L. R. 787; 
Sutters V. Briggs, [1922] 1 A. C. 1 ; Re 
Farrow’s Bank, [1923] 1 Ch. 41 ; Underwood 
V. Bank of Liverpool & Martins, Under- 
wood V. Barclays Bank, [1924] 1 K. B. 775. 

671. Add. Citations : — suh nom. Mathews v. 
Williams, Brown & Co., 10 R. 210. 

672a. Collection for another bank.] — Im- 

porters Co. V. Westminster Bank, No. 
292b, ante. 

673. Add. Annotation: — Refd. Taxation Comrs. 
V. English, Scottish Sc Australian Bank, 
[1920] A. 0. 683. 

674. Add. Annotations : — As io (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia Sc 
China, [1929] 1 K. B. 40. Refd. London Sc 
Montrose Shipbuilding Sc Repairing Co. v. 
Barclays Bank (1925), 31 Com. Cas, 67. 
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676. Add, AnnotcUiona : — ^Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows’ 
Bank. [1923] 1 Ch. 41. Refd. Bey v, Mayo, 
[1920] 2 K, B. 346 ; Sutters v, Briggs. [1922] 
1 A. O. 1 ; Underwood v. Bank of Liverpool 
& Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 

677. Add, Annotations : — Refd. Bey v, Mayo, 
[1920] 2 K. B. 346 ; Suttei-s v, Briggs, [1922] 

1 A. C. 1 ; Re Farrow’s Bank, [1923] 1 Oh. 41 ; 
Importers Co. v, Westminster Bank, [1927] 

2 K. B. 297. Mentd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

678. Add, Annotation : — Mentd. Souchette v, Lon- 
don Coimty Westminster & Parr’s Bank 
(1920), 36 T. L. B. 195. 

679. Add, Annotation : — Bistd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K, B. 40. 

680. Add, Annotation : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
11929] 1 K. B. 40. 

680a. “Receives payment “ — Collecting bank.]— 
Importers Co. v, Westminster Bank, No. 
292b, ante, 

681. Before this case add “ See, also. Nos. 674- 
680.” 

684. Add, Annotations : — Apld. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. 
Bank of Liverpool & Martins, Underwood v, 
Barclays Bank, [1924] 1 K, B. 775. 

685. Add, Annotation : — Apld. Underwood v. Bank 
of Liverpool & Martins, Underwood v, 
Barclays Bank, [1921] 1 K, B. 776. 

687. Add, Annotations : — Consd. Lloyds Bank v, 
Chartei'ed Bank of India, Australia & China, 

1 1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool & Martins, Underwood v, 
Barclays Bank, [1924] 1 K. B. 775. 

687a. .] — L., who was the chief 

accountant at the Bombay branch of pltf. 
bai^, & was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft, bank 
for collection, with instructions written by 
L. on the bank’s letter paper requesting deft, 
bank to place the proceeds of the cheques 
to the credit of a joint account wMch L. 
had opened at deft, bank in the name of 
himself & his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by Ij. promptly 
after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque, & there was a failure on 
the part of deft, bank to make inquiries of 
pltf. bank as to the regularity of the trans- I 
actions: — Held: (1) each cheque tfikcn by I 

PART II. SECT. 12, SUB-SECT. 3. 

691 1. Whai is negligence — Defective 
title of customer — Collection for stranger. ] 

— A man unknown to a banker was 
permitted to open an aocount with 
tlie bank by paying in a deposit of 
£6 in notes &' four crossed cheques for 
collection, such cheques being made 
payable to a number or bearer & 
marked * bank/' or ** not negotiable, 
or ** hank not negotiable.” Without 


itself was “ issued,” being signed & dealt with 
by persons having ostensible authority to sign 
issue it, but the accompanying instructions, 
signed by L. alone, gave notice of irre^larity 
wiiich destroyed th(' “ holding in due 
course ” ; (2) deft, bank were not entitled 
t-o rely on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
<lefective through notice, so that they were 
not true owners ” witliin the sect. ; (3) deft, 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from which these })ayments were 
made, & pltfs. were entitled to succeed in 
their claim for conversion ; (4) defts. could not 
set off the amount of the cheques rei)aid to 
pltfs. against the amount of the conv{'rled 
cheques. — ^Lloyds Bank v. Chartered bank 
OP India, Australia & China, [1929] 1 
K, B. 40 ; 97 L. J. K. B. 609 ; 139 L. T. 126 ; 
44 T. L. R. 534 : 33 Com. Cas. 306, C. A. 

Annotations : — As to (3) Refd. Fenton Textile Assocn. 

Thomas (1929), 45 T. L. H. 204. 

690. Add, Annotations : — As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. .T. K. B. 609; Rcckitt 
V. Barnett, Pembroke &; Slater, [1928] 2 K. B. 
244. Refd. Taxation Comrs. v, English, 
Scottish & Australian Bank, [1920] A. C. 083 ; 
Underwood v. Bank of Liverpool & Marlins, 
Underwood v. Barclays Bank. [1924] 1 K. B. 
775 ; Australian Bank of Comm^Tce v, Perel, 
[1926] A. C. 737. Gcneralhj, Refd. Goldman 
p. Cok, (1924), 40 T. L R. 423. Mentd. 
Jones V, Waring & Gillow, [1920] A. C. 
670. 

691. Add. Annotation : — As to (2) Refd. Underwood 
V, Bank of Liverpool & Martins, Underwood 
V. Barclays Bank, [1924] 1 K. B. 775. 

691a. Cheque payable to & indorsed by 

public official.] — A banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to & indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canad.a 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of those forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten montlis 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Eacli 
of the cheques was drawn payable to “ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,” 4fc was indorsed 

cuTnfitnnccs in which the account was 
opened was such as to i)ut fJic bank 
upon inquiry: the duty of inquiry 
extended to tlie 1 mnsactions of the 
next day & in the absence of reasonable 
inquiry the bank was guilty of negh- 
gence. — L ondon Bank of AusTRALfA. 
Ltd. V. Kendall (1920), 28 C. L. K. 
401.— AUS. 

691 ii, — * — .] — ^Mason V. 

Bavincs Bank of SourH AusTitAUA, 
11925] 8. A. 8. R. 198.— AUS. 


making any inquiry as to the man’s 
title to the cheques the bank collected 
them. On the following day the man, 
by an open cheque, drew out almost the 
whole of the amount to the credit of 
his account, & paid In for collection 
four other crossed cheques, including 
one drawn by pltf. payable to a number 
or bearer to which the man who paid 
It In had no title. Those four cheques 
were collected by the bank almost 
mthout inquiry : — Held : the cir- 
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generally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.* bank at which he had a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques : — Held : the fact 
that the cheques were drawn payable to & 
indorsed by a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer .was entitled to the 
cheques ; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence ; & 
therefore defts. were not protected by Bills 
of Exchange Act, 1882 (c. 61), s. 82, from 
liability to pltf. — Boss v. London County, 
Westminster & Parr’s Bank, [1919] 
1 K. B. 678 ; 88 L. J. K. B. 927 ; 120 L. T. 
636 ; 36 T. L. B. 315 ; 63 Sol. Jo. 411. 

Annotations : — Consd. Lloyds Bank v. Chartered Bank of 
India. Australia A China, [19291 1 K. B. 40. Refd. Under- 
wood V. Bank of Liverpool & Martln.s, Underwood e. 
Barclays Bank, 11924] 1 K. B. 776. 

691b. Cheque payable to company.] — 

Underwood (A. L.), Ltd. v. Bank of Liver- 
pool, Same v. Barclays Bank, No. 387a, 
ante 

691c. .1 — In 1022 pltfs. were build- 

ing ships for a firm, L. M. & P., & in con- 
nection with that business Ij. M. & P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.’ office & B., 
a director, signed a receipt form on the back 
of the cheque as follows : ** L. & M. Ship- 
building Co. T. B. director.” Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then indorsed by B. “for & on behalf of B. 
& Co. T. B. director,” & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co.. 
tSc B. & Co. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. & B., & upon that summons 
an order was made for £450 against J. & 


£10,450 against B. The money was not 
paid, pltfs. brought an action against defts. 
for conversion of the £8,000 cheque ; — Held : 
there was clear evidence of negligence on the 
part of defts., &> Bills of Exchange Act, 1882 
(c. 61), s. 81, gave no defence to the claim. — 
London & MoimiosE Shipbuilding Sc 
Bepairing Co., Ltd. v, Barclays Bank 
(1926), 31 Com. Cas. 182, C. A. 

692a. .] — ^Taxation Comrs. v, English, Scot- 

tish & Australian Bank, No. 292a, ante. 

692b. Question of fact.] — The question 

whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 01), s. 82, if the cus- 
tomer has no titie thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer : — 
Held : that fact ought to have put the bank 
upon inquiry, & the bank was not protected 
by the sect. — Hampstead Guardians v. 
Barclays Bank, Ltd. (1923), 39 T. L. B. 
229 ; 67 Sol. Jo. 440. 

693. Add. Annotation : — Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

694. For “ forgot ” in the seventh line of the 
paragraph read “ forged.” 

Add. Annotations : — Refd. Importers Co. v. 
Westminster Bank, [1 927] 2 K. B. 297. Mentd. 
Dey V. Mayo, [1920] 2 K. B. 346 ; Brown v. 
Swan (1921). 37 T. L. B. 787 ; Sutters v. 
Briggs, [1922] 1 A. C. 1 ; Re Farrow’s Bank, 
[1923] 1 Oh. 41 ; Underwood v. Bank of Liver- 
pool & Martins, Underwood v. Barclays 
Bank, [1924] 1 K. B. 776. 

696. Add. Annotations : — Mentd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443; 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 

697. Add. Annotation : — ^Mentd. Sun Bldg. Soc. 
V. Western Suburban Bldg. Soc., [1921] 2 
Ch. 83. 

703. Add. Annoiaiions : — Refd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec By. Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 662 ; McDonald v. 
Nash, [1924] A. O. 625 ; Samuel v. Dumas, 
[1924] A. C. 431 ; Ouellette v. Canadian 
Pacific By., [1925] A. C. 569 ; Gilberts. Gilbert 
& Bougher (1927), 96 L. J. P. 137 ; Shotts 
Iron Co. V. Curran, [1929] A. C. 409 ; Tilling- 
Stevens Motors v. Kent County Council & 
Transport Minister, [1929] 1 Ch. 66. 

704. Add. Annotation : — As to (2) Refd. British & 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92. 

710. Add. Amwtation : — ^Mentd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

713. Add. Annotation: — Consd. Re Swinburne, 
Sutton V. Featherley (1926), 70 Sol. Jo. 64. 


part II. SECT. 13, sub-sect. 1. 

099 ili. .] — Bharat Na- 
tional Bank v. Banarjk Das (1923), 
I. L. R. 5 Lah. 129.~-IND. 

■p. Signing vouchers as to correct- 
ness nf account in pass-l^ook — Estoppel.] 
— Columbia Oraphophone Co. v. 
Union Bank op Canada (1916), 38 
O. L. R. 326 ; 34 D. L. R. 743.-— CAN. 


Bt. .] — Monthly vouchers 

regulairly aliened by a bank’s customer 
as to the correctness of his account 
as it stood from time to time 8c given 
in exchange for oanoelled cheques, were 
held to be fatal to his contention that 
certain cheques had not been credited 
to him. — Union Bank op Canada v. 
Wood, [1920] 3 W. W. R. 173.— 
CAN. 


8w. .] — Campbell v. Im- 

perial Bank, [1924] 4 D. L. R. 289 ; 
65 O. L. R. 318.— CAN. 

713 ii. .]— The de- 

livery of a pass-book cannot constitute 
a donaiio mortis cauad so as to give the 
donee title to the money represented 
by it. — CusAOK v. Day, [1926] 3 
D. L. R. 1028 ; [1925] 2 W. W. R. 
715.— CAN. 
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717. Add. Annoiaiion : — ^Mentd. Souchette v. Lon* 
don County Westminster &i Parr’s Bank 
(1920), 36 T. L,. R. 196. 

728, Add. Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

784, Add.^ Annotations : — ^Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1920] 1 K. B. 328. Held. Admiralty 
Comrs. V. National Provincial & Union Bank 
of England (1922), 127 L. T. 462 ; Steam Saw 
Mills Co. V. Baring, Archangel Saw Mills Co. 
V. Baring, [1922] 1 Oh. 244 ; Jones v. Waring 
_ & GUlow, [1926] A. C. 070. 

758. Add. Annotation : — ^Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

762. Add. Annotations : — Held. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 
Mentd. Wilson v. United Counties Bank, 
[1920] A. C. 102. 

763. Add. Annotations : — Consd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 
Mentd. Ite Drcsdner Bank (London Agency) 
(1920), 64 Sol. Jo. 420. 

766. Add. Annoiaiio'ns : — Mentd. Aksionairnoye 
Obschestvo A. M. Luther v, Sagor, [1921] 3 
K. B. 632; The Tervaete, [1922] P. 259; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385. 

766a. Credit conditional on tender of approved in- 
stance policy — What is approved insurance 
policy.] — Bankers issued a letter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By the terms of the letter 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
money, wliich included freight & insurance 
to R., provided the draft were accompanied 
by an approved insii ranee policy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft : — Held : the certificate was not an 
“ approved insurance policy ” within the 
meaning of the letter of credit, & the bankers 
wore .iustified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made. — Scott 
(Donald H.) & Co., Ltd. v. Barclays Bank, 
Ltd., [1923] 2 K. B. 1 ; 92 L. J, K. B- 772 ; 
3 29 L T. 108 ; 39 T. L. R. 198 ; 67 Sol. Jo. 
456 ; 28 Com. Gas. 253, C. A. 

Annotations : — Refd. Harper v. Mackochnie, [1925] 2 K. 11. 
423 ; Kopkas v. Standard Marine Insce, (1920), 42 T L. 11. 
69^ Saapoon v. International Banking Corpn., [19271 
A. C. 711; De Monohy v, Phcenlx liiHce. Co. of Hartford 
(1928), 138 L. T. 703. Mentd. Malmborsr w. Evans (1924), 
41 T. L. R. 38; Tredegar v. Harwood, [1928] Oh. 59. 

756b. Irrevocable letter of credit — Payment for 
goods — Refusal of bank to pay Invoices — 
Liability of bank to seller.] — Pltfs. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 


subject to a stipulation that should the cost 
of labour or wages increase, there should be 
a corresponding increase in the purchase 
price. The buyers were also to open a “ con- 
firmed irrevocable credit ” in favour of 
pltfs. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs, 
stating that they would pay bills drawn on 
the buyers to the extent of iJ70,000, the bills 
to be accompanied by documents to be 
received before Apr. 14, 1921, “ this to be 
considered a confirmed irrevocable credit.” 
Pltfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages &; material, & 
instructed defts. only to pay so much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment & 
pltfs. then cancelled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers : — Held : the credit being irre- 
vocable, the refusal of defte. to take & pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, pltfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between liimself & the 
banker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer. — Urquhart Lindsay 
& Co. V. EASTEitN Bank, Ltd., [1922] 1 
K. B. 318 ; 91 L. J. K. B. 274 ; 126 L. T. 
634 ; 27 Com. Cas. 124. 

Annotation : — Reid. Prosperity v. Lloyds Bank (1923), 39 
T. L. K. 372. 

756o. Revocable letter of credit — Duty of bank to 
give notice of withdrawal.] — A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
“ is merely an advice of the opening of the 
above-mentioned credit, & is not a con- 
firmation of the same.” On July 20, 1920, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of lading A; a draft 
on defts. On Aug. 4, 1920, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging {inter alia) that it was the 


PART II. SECT. 16. 

» i. ■.] — A document in the form 

of a letter written by a bank wau as 
follows ; — ** Wo beg to inform you that 
we are in receipt of advloe by wire 
from our London office that a con- 
firmed irrevocable credit has been 
opened under which we are authorised 
w negotiate your bills, as offered on 
G. « Co., of London, to the extent of 


£16,875 on the following conditions ; 
bills to be drawn payable three months 
after sight tV to bo accompanied by 
proper shipping documents repre- 
senting sliipment of two thousand 
bales of jute of a particular mark from 
Calcutta to Antwerp, during Nov., 
Deo. 1920." Among the conditions, 
the two following were the most 
important : — (a) ** Please note that 
this advioo does not release you from 

187 


the liability attaching to the drawer 
of a bill of exchange ; (h) " Under 
present conditions we can give no 
undertaking to negotiate' hills drawn 
under this credit " : — Held : the docu- 
ment was not an ordinary banker's 
letter of credit. — C uanpanmull Ben- 

GANKY V. Is^ATlONAI. BaNK OF INDIA, 

Ltd. (1923), I. L. R. 61 (Dale. 43.— 

IND. 
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duty of dfifts. to give to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do 80 . Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
defts. alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection : — Held : (1 ) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time ; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit ; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation. — Cape Asbestos 
Co., Ltd. v. Lloyds Bank, Ltd., [1021] 
W. N. 274. 

760. Add. Annotations : — ^Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Mentd. Janvier v. Sweeney (1919), 36 T. L. R. 
226 ; Pratt v. British Medical Assocn., [1919] 
1 K. B. 244 ; Rand v. Craig, [1919] 1 Ch. 1 ; 
Percy v. Glasgow Corjm., [1922] 2 A. C. 299; 
Underwood v. Bank of Liverpool & Martins, 


Underwood v. Barclays Bank, [1924] 1 K. B. 
776 ; Kreditbank Cassel G.M.b.H. v. Schenkers, 
[1927] 1 K. B. 826; Britt v. Galmoyo & 
Nevill (1928), 44 T. L. R. 294 ; Lloyds Bank 
V. Chartered Bank of India, Au^ralia & 
China, [1929] 1 K. B. 40. 

767. Add. Annotation : — Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce. Assocn. v. Ogston, Ogston v. 
Provident Mutual Life Assce. Assocn. (1921), 
8 Tax. Cas. 67. 

779. Add, Annotation : — Refd. Humphrey & Den^ 
man v. Kavanagh (1925), 41 T. L. R. 378. 
785. Add. Annotation: — ^Mentd. Omnium Insce. 
Corpn. V. United London & Scottish Insce. 
<1920), 36 T. L. R. 386. 

798. Add. Annotations : — Refd. Humphrey v. Wil- 
son (1929), 141 L. T. 469. Mentd. Maskell v. 
Hill, [1921] 3 K. B. 157. 

805. Add. Annotations : — As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 

China (1928), 97 L. J. K. B. 609. As 
to (2) Refd. Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

806. Add. Annotation: — ^Mentd. Prosperity r. 
Lloyds Bank (1923), 39 T. L. R. 372. 

809. Add. Citations: — 88 L. J. K. B. 85; 119 
L. T. 727. 

Add. Amwtation : — ^Mentd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 


PART U. SECT. 19. 

sz. Unautharieed application of pro- 
ccads — In pay7nent of botrower's debts to 
other ciiMovicrs — Highi io damaoes .] — 
After crcdltliifr pltf. with the proceeds 
of a note which it discounted for 
him, deft, hank, xvitliout anthoiity 
from him, applied nearly all of such 
proceeds to pjiy olT dchts which ho 
owed to other enstemers of tlie same 
bank, fil: paid Itself the amount of 
the note out of the proceeds of pro- 
missorj' notes which it hold as col- 
lateral securities for ad viinecs made by 
it to him : — field • pltf. was entitled 
to nominal damnsres & costs for the 
broach of the contract to lend him the 
money, & te Jud|?meiit for the amount 
of the proceeds of his note which the 
hank had so applied, tofrethcr with 
interest. — M\Rsn v Royal Bank of 
Canada, [1922] 1 W. W. K. 4b« ; 63 
B L. K. 059 : 15 Sask. L. R, 201.— 
CAN. 

PART II. SECT. 20, SUB-SECT. 1. 

803 i. Joint loan — Several liahility.}— 
Throe shareholders in a shipbuilding: 
CO., wbicli was heavily indebted to a 
bank, ogrroed to pure.lmsc certain shares 
which bolonjyod to the oo. & wore held 
by the bank as security. The price 
of the shares was £69,750, & the bank 
agreed to advance £39,760 “ on joint 
loan ” to the three purohasors, the 
balance being provided by thorn in 
equal portions. The shares were 
thereafter held by the bank In security 
of the sum advanced. Tho purchasers 
paid for the shares by granting their 
individual cheques to tho sellers for 
£10,000 each, & by drawing joint 
cheques, signed by them all, on the 
bank for tho £39 750 advanced. The 
bank paid this amount to the sellers, 
& opened a joint overdraft account In 
name of the three purchasers. The 
purchasers were not customers of the 
bank. The value of the shares having 
fallen, tho bank Intimated to one of 
the throe purchasers that they held him 
liable for the whole amoimt of the loan. 
Ho thereupon brought an action con- 
cluding for declarator that he was 
liable only for ono-third of tho amount 


of the loan, & that, on payment thereof, 
ho was entitled to receive a transfer 
of tho shares held In soourity by tho 
bank : — Held : (1) tho purchasers were 
not jointly & severally liable, as 
drawers of tho joint cheques, to the 
bank as a holder in due course, in 
respect that the cheques had hocn paid 
by the bank as drawee & wore thus no 
longer subsisting documents of debt ; 
(2) tho loan was constituted by tho 
agreement to advance it, which 
imposed only a Joint liability, & not 
by tho cheques ; (3) tho transfer of tho 
shares to the bank in socuritv of tho 
loan, being merely a part of the con- 
tract to advance to tho borrowers 
jointly, tho pursuer was entitled, on 
payment of his pro rata liability, to 
rcccivo a transfer of his proportion of 
the shares. — C oats v. Union Bank ob’ 
Scotland, Ltd., [19281 S. C. 711. — 
SCOT. 

809 I. THscharge of overdraft — Tender 
of cheque — What amounts to acceptance.] 
— Held : the action of tho bank in 
retaining & clearing tiio cheque was 
not conclusive on the question of 
acxieptauce. & as tho bank had not 
accepted the proceeds of tho cheque 
in full settlement, Jiidgmient had been 
rightly entered for the bank. — Burt 
r. National Bank op South Africa, 
Ltd., [1921] App. D. 69.— S. AP. 

PART II. SECT. 20, SUB-SECT. 2. 

y i, .] — Where 

there Is an agreement between a bank 
& its customer, that ho shall pay 
interest at tho rate of 8 per cent., upon 
a promissory note, the agreement Is 
not entirely void, & the customer 
remains liable to pay Interest at tho 
rate of 5 per cent. — Standard Bvnk 
OF Canada v. Alberta Enotnekrino 
Co., Ltd. (1917), 1 W. W. R. 1177 ; 
33 D. L. II. 542 ; 11 Alta. L. R. 96.— 
CAN. 

yii. .] — The stipula- 

tion by a bank for an illegal rate of 
interest merely avoids tho rate & not 
the entii*e contract for interest. — 
Union Bank v. Farmer, [1917] 1 
W. W. R. 1361.— CAN. 

y iii, .] — Pltf. was 


Indebted to deft, bank for which debt 
they took his note charged with 
interest at 9 per cent. Order made for 
reduction of interest to 6 per cent. — 
Drorow V. Union Bank of Canada 
(1922), 63 D. L. R. 688.— CAN. 

y .] — Where ‘a 

liauk contracts for 8 per cent, interest 
it can only collect tho legal rate of 
5 per cent. — Bank of Montreal v. 
IIOLOBOFF, [1923] 3 W. W. R. 645. — 
CAN. 

-.] — A provision 
in "a guarantee gdven a bank that any 
account settled or stated by or between 
tho bank & its customer may bo adduced 
by tho bank as conclusive evidence 
against tho guarantor, cannot be held 
binding on tho guarantor, when there 
is included In the amount so stated 
interest charges at a rate In excess of 
the maximum legal rate allowed under 
Bank Act. — Royal Bank op Canada 
V. McBride, [19271 1 D. L. R. 909 ; 
[1927] 1 W. W. R. 245 ; 21 Sask. L. R. 
417.— CAN. 

y vi^ .] — Where 

interest on a loan has been charged up 
to a borrower’s current account at a 
rate in excess of 7 per cent- such 
charges have been included in the 
statements furnished him from month 
to month, &, without making any 
objection thereto, he has signed 5c 
returned such statements a.8 satis- 
factory, ho cannot complain, in an 
action to recover tho loan & interest. 


3 


y vii. Whether charged .] — 

Upon the return of a dishonoured 
bill, tho drawer would again draw for 
the some amoimt, & pltf. bank would 
discount tho hill as before, & if tho 
second bill came back dishonoured 
it would again bo charged in full to the 
drawer’s account : — Held : there was 
no breach of Bank Act, s. 91. — 
Imperial Bank of Canada v. Alley, 
[1926] 3 D. L. 11. 85 ; 59 O. L. R. 1.— 
CAN. 


Lhat the charges for interest at tn 
?ate were illegal. — Royal Bank < 
[yANADA V. Doten (Alta.), [1927] 
D. L. R. 305 ; [1927] 2 W. W. R. 670. 
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820. Add. Annoiaiion : — Mentd. He Morris, May- 
hcw v. Halton, [1921] 1 Ch. 172. 

844. Citations For “61 L. J. Ch. 732 “ read 
“ 61 L. J. Ch. 723.“ 

Add. Annotations: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
V. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

846a. Bank entitled to hold securities not 

merely for specific advance but for balance of 
whole account between broker & bank.] — 
Tindall v. Barnetts & Hoare (1887), 3 
T. L. R. 476. 

859. Add. Annotation : — Mentd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 


862. Add. Annotations : — Mentd. Brandon v. 
Michelbam (1919), 35 1, L. R. 017 ; G. N. Ry. 
V. L. E. P. Transport & Depository, ri922] 
2 K. B. 742. j ^ j 

865. Add. Annotations : — Apld. He Allester, [1922] 
2 Ch. 211. Refd. Albemarle Supply Co. v. 
Hind (1927), 43 T. L. R. 652; Republica do 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Mentd. Pennington v. Reliance Motor Works, 
[1923] 1 K. B. 127. 

865a. Bills of lading pledged — Authorised sale by 
pledgor — Title of bank to proceeds.l—A 
limited co. pledged bills of lading with a bank 
to secure an overdraft. When it was timo. 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 


sa. liaising rate of interest — WMher 
custonuT bound.] — The mere eendingr 
of a notice that the interest charged 
on overdrafts against security held by 
the bank has been raised, is not of 
itself sufficient to render a customer 
liable to pay tlie onhuiiced rate, but 
where, after receiving such a notice, 
the customer borrows moro money 
from the bank, the bank is justifio<l 
in charging hun interest at the enhanced 
rate. — Gaddar Mal v. Tata Indur- 
'miAL Bank, Ltd., Bombay (1927), 
1. L. 11. 49 All. 674.— IND. 

PART II. SECT. 21, SUB-SECT. 1. 

d i. Liability contracted after 

execution of mortgage.] — A mtge. to a 
bank cannot be a v’^alid security for a 
liability contracted Hubsequoutly to 
its execution. — Re Edmonton Bkew- 
iNo & Malting Co., Ltd. (No. 2), 
[1918] 3 W. W. 11. 988 ; 43 D. L, 11. 
748.— CAN. 

n. Add ajCTd.. 58 S. C. U. 448.** 

PART II. SECT. 21, SUB-SECT. 2. 

-.] — OupiBEC Bank v. Puil- 
LIPR, [19171 2 W. W. K. 305 ; 10 Sask. 
L. It. 190 ; 3G D. L. K. 440.— CAN. 

PART II, SECT. 21, SUB-SECT. 3. 

837 i. Promissory note — Bank parting 
urith possession — Right to recover.] — 
Whore a promissory note which had 
been pledged by tlie holder thercot 
to his bank as collateral security was 
lost by the Imnk : — Held : the bank 
was liable to him for the value thereol', 
which was prirnd facie its face value. — 
JtoYAL Bank op Canada v. Talbot, 
[19281 3 D. L. 11. 1.57; [1928J 2 

W. AV. R. 190 ; 34 Alta. L. K. 395.— 
CAN. 

r i. Money advanced paHly 

on security of land.] — A bank may 
recover upon a promissory note not- 
withstanding that the moneys were 
advanced upon the security in part of 
lands. — Royal Bank op Canada ?;. 
Gold, [1918] 2 W. W. R. 745 ; 21 
B. C. R. 145 ; 41 1). L R. 276.— CAN. 

a i. New note given by 

maker — Rights of bank.] — Held: the 
bank was entitled to recover on the 
note. — B ank of Montreal v. Weis* 
DEPP, [1917] 2 W. W. R. 615; 24 

B. C. R. 73 ; 34 D. L. U. 26.— CAN. 

a ii. Conversion of specific 

security into general security.] — Held : 
as the bank know that debtor had no 
right to hypotliccate generally the notes 
they could not recover, not beuig 
holders in due course. — Bank op 
Montreal v, Normandin, [1925] 3 
D. L. R. 975 ; [1925] S. C. R. 687.— 
CAN. 

f i. Obtained to cover overdraft — 

Alleged fraud of manager.] — Pltf. al- 
leged that a bank manager obtained 
a note from him -svlthout disclosing 
that the note was for payment of an 
overdraft then due to the bank, Appli- 
oation for judgment dismissed for want 
of any evidence of fraud on the bank 
manager’s part. — Brabbktu v. Royal 


Bank op Canada (1921). 67 D. L. R. 
740.— CAN. 

f ii. Renewal — Effect of.] — The 

renewal by defts. of a promissory note 
given to pltf. bank as security for a 
loan: — Held: not to estop them from 
petting np the dofonce that the bank 
had received & misapplied the iiroceeds 
f)f goods covered by a lion not.e which 
they had assigned to the bank as 
collateral security, such proceeds hav- 
ing been paid into the bank by the 
maker of the lien note. — Canadian 
Bank op Commerce v. Reid, [1925] 3 
D. L. R. 509 ; [1925] 1 W. W. R. lObO ; 
21 Alla. L. 11. 337.— CAN. 

PART II. SECT. 21, SUB-SECT. 4. 

m i. Block registered in name of 

bank's nominee — Identity of sluires not 
preserved — Rights of owner.] — A cus- 
torner, who had a seoured loan account 
with a bunk which was operated upon 
in accordance ^vith the above practice, 
averred that the bank had sold her 
shares without her authority, in brt^oeh 
of their obligation to retain the specittc 
shares unlo.ss realised for reduction of 
the loan & to retransfer the identical 
shares on repayment of tlio loan : — 
Held : defenders had acted according 
to their u.sual practice, which was 
known to approved by the firm of 
stockbrokers whom pursuer had em- 
ployed as her agents In the transactions, 
& she was barred from insisting in the 
action. — Ckerar v. Bank op Scot- 
land, 1 1922 J S. C. (H. L.) 137; 59 
Sc. L. R, 312.— SCOT. 

p i. Bharcs of company — Sale by 
bank before defauU — Measure of dam- 
ages .] — Georgeson V. Dominion Bank, 
[1924] 3 D. L. R. 007 ; 2 W. W. R. 
931.— CAN. 

861 i. Bearer securities — Presumed to 
belong to depositing customer .] — Bank 
OF Montreal, v. Isbell, [1925] 2 
I). L. R. 30 ; reosg. 26 O. W. N. 263.— 
CAN. 

sb. Advance to son — Representation 
by father tfuit son entitled to shares .] — 
Upon the representation of a father 
that his son was ontitlod to an interest 
in certain shares in a oo. Btandlng in 
the name of another son, a bank lent 
inoiioy to the son : — Held : the bank 
was entitled to a declaration of its 
debtor’s right to certain of such shares 
over which the father had control. — 
Royal Bank v. Pope, [1917] 2 

W. W, R. 1 ; 11 Alta. L. K. 68.— CAN. 

PART II. SECT. 21, SUB-SECT. 6. 

h (p. 277) i. Indorsed by shipper 

to banic — Bank to apply part of proceeds 
to paymenl of promissory note.] — Held : 
no violation of Bank Act, s. 90. — 
Royal Bank op Canada v. Wye, 
[19261 4 D. L. R. 202 ; [1926] 2 

W. W. R. 780 ; 36 Man. L. R. 14. — 
CAN. 

h (p. 277) ii. Bank talcing 

bailee's receipt from parties for whom 
goods shipped — Duty of bank not to 
impair securUy .] — Salters (Joseph) 

I^Q 


Sons, Ltd. v. Bank of Nova Scotia, 
[1926] 1 D. L. R. 581 ; 58 N. S. R. 
389.— CAN. 

q (p. 280) i. Chattel mortgage to 

secure past debt — Subsequent mortgage 
of land — Right to enforce ehaltel mort- 
gage.] — Held: (1) the mtge. was not 
contrary to Bank Act; (2) the fact 
tliat a mtge. on land was afterwards 
given to the bank did not prevent it 
from realising first on the chattel 
mtge. — Piper v. Canadian Bank op 
Commerce. [1922) 1 W. W. R. 121. — 
CAN. 


q (p. 280) ii. .]— A. ob- 
tained advances & delivered to tho 
bank storage tickets for wheat in 
elevators : — Held : tho seourity of the 
warehouse receipts would not cover 
jiast advances. — Young u. Bencher, 
Bank of Toronto v. Adames, [1923] 
1 D. L. ll. 432 ; 18 Alta. L. K. 496 ; 
[1923] 1 W. W. R. 136.— CAN. 


q (p. 280) iii. Chattel mortgage 

as security for loan — Whether crops of 
following year chargeable.] — Security 
on gram given to a bank In Oct. 1921. 
in respect ot advances made in tho 
spring of 1920, held invalid in respect 
of the 1921 crop. — North American 
Lumber Co., Ltd. v. Bank of Mon- 
TRE.AL, [1922] 1 W. W. R. 1265 ; 65 
D. L. R. 348 ; 15 Sask. L. R. 375.— 
CAN. 


q(p. 2S0)iv. Lease of chaltels 

to secure advances. ] — Held : the lease 
was invalid, tlie bank not having the 
power under Hank Act to take a loase 
of chattels as security. — B ank op 
MON' rREAL V. HUF.3TON (1922), 69 

D. L. R. 208 ; 51 O. L. R. 584.— CAN. 

q (p. 280) V. Lien agreements on 

goods — Valid.] — Re Canadian Hart 
Products, Ltd. (Trustee; v. Royal 
Bank, [19241 4 D. L. R. 225 ; 54 
O. L. R. 293 ; 4 C. B. R. 211.— CAN. 

q (p. 280) vi. Warehouse receipt 

for goods on lejased premises — Valid .] — 
lie J. Stanucy Wedlock, Ltd. 
(P. E. I.). [1926] 2 D. L. R. 263 ; 
7 C. B. R. 147.— CAN. 

o (p. 281) i. S. P. Banque Cana- 
DIENNE NaTIONALB V . SAWCHUK, 
[1926] 3 D. L. R. 964 ; [1926] 2 

W. W. R. 771 ; 36 Man. L. R. 1.— 
CAN. 

so. SecurUy on crop to be grown — 
Priority over claim by vendor under 
crop-payment agreement.p^Oo^nm. v. 
Canadian Bank of Commerce, [1921] 
3 W. W. R. 81 ; 14 Sask. L. R. 451.— 
CAN. 

sd. Security invalid under Bank 
Acts — Sale of goods to third party — 
Bantc not eiititled to follow goods or 
proceeds .] — Hawker v. Royal Bank 
OF Canada (1921), 59 D. L. R. 674.— 
CAN. 

so. Title of bank os against municipal 
lien for taxes. J — Re Eusctrioal Fitpingh 
8c Foundry (k).. Ltd. (Ont.), [1920J 

D. L. R. 752; 58 O. L. R. 364.— CAN. 
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tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised : — 
Held : the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation. — Re Allkster 
(D.), Lto., [1922] 2 Ch. 211 ; 91 L J. Ch. 
797 ; 127 L T. 484 ; 38 T. L. B. 611 ; 66 
Sol. Jo. 486 ; [1922] B. C. K. 190. 

883. Add, Annotation : — Oenerally, Reid. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

908. Add. Annotations : — ^Mentd. Dey v. Mayo, 
[1920] 2 K. B. 346 ; Sutters v. Briggs, [1922] 

1 A. C. 1 ; Uc Farrow’s Bank, [1 923] 1 Ch. 41 ; 
British & North Euroi^ean Bank v. Zalzstein, 
[1927] 2 K. B. 92; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 

916. Add. Annotation : — Mentd. Ord v. Ord, [1923] 

2 K. B. 432. 

921. Add. Annotation : — Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

921a. .] — Defts. acted as bankers 

for a firm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments to the 
creditors should be made upon the basis of a 
okpcy. distribution of the property &: that 
secured creditors should have the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft, bank, & the 
bank held certain shares as security for an 
advance to the firm. These shares were 
subsequently sold by the bank & realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, wliich matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 


£19,941. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 & £812, the bank 
claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 
those sums : — Held : the bank’s claim was 
right on both points. — Baker v. Lloyds 
Bank, [1920] 2 K. B. 322 ; 89 L. J. K. B. 
912 ; 123 L. T. 330 ; [1920] B. & C. R. 128. 

921b. Balance of proceeds of sale of 

shares — ^Held as security for advances.] — 
Baker v. Lloyds Bank, No. 921a, ante. 

923. Add. Ayinotations : — Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322 ; Re Pinto Leite, 
Hx p. Des Olivaes, [1929] 1 Ch. 221. 

925. Add. Jinnotation : — Refd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

926. Add. Annoiaiion : — Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

930a. Liability for negligent payment of 

cheque — No right to set off sums recovered 
from customer by party defrauded.] — Lloyds 
Bank v. Chartered Bank op India, Aus- 
tralia & China, No. 687a, ante. 

932. Add. Annotations : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. Mentd. 
Barker v. Stickney, [1918] 2 K. B. 356. 

932a. Joint & several guarantee — ^Termina- 

tion.] — By an agreement the six signatories 
thereto jointly & severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of all liabilities, including 
interest, which a customer had or should 
incur to the bank : it was provided that the 
agreement should be a continuing guarantee 
until the undersigned, or the exor. or ad- 
ministrator of the undersized, shall liave 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.” In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (R. 8. Can. c. 29), s. 91, it was 
illegal for a bank to charge more tlian 7 per 
cent. Subsequently one of the signatories 


PART II. SECT. 21, SUB-SECT. 7. 

sf. Assignment of mortgage — Or of 
agreement for sale of land — As addi- 
tional seeurUy — Valid.'] — Re Wiakton 
L tTMBKRCo., Ex p. Bank of Commf.rce, 
[1924] 2 D. L. K. ICO ; 4 O. B. R. 477.— 
CAN. 

Bg. Assignment of debts present 
future dt all contracts securitiejt — 
Valid,] — He Wiahton Luivtbkb Co., 
Ex p. Bank op ComiERCK, [1924] 
2 D. L. 11. 160 ; 4 C. B. R. 477.— CAN. 

di. Subsequent assignment to 

creditor — Duty of bank to account — 
Interest .] — Book debts wore assifirnod 
as security to deft. bank. Subse- 
quently they were assigned to pltf. 
subject to the aRsiKoment to the bank. 
The bank realised under its assi^- 
ment : — Held .* pltf, was entitled to an 
accounting: from the bank in detail, &; 
the bank could not, as aerainst pltf., 
cliarge a hbyher rat-e of interest than 
perndtted under Bank Act. — Hobkrt- 
BON (John) & Son, Ltd. v. Canadian 
Bank of Commbrok, [1920] 2 W. W. R. 
1003.— CAN. 

sh. Assignment of money due under 
agre-ement for sale of land — Valid.] — He 
SHAW, 11925] 3 D. L. K, 1206 ; 6 

O. B. k 825.— CAN. 

sj. Common law assignment of 
money — Subsequent security under 


IBank Act — Property passed by assign- 
ment — Validity of security immaterial.] 
— Imperial Bank v. Western Supply 
& Equipment Co. (1918). 39 D. L. R. 
803.— CAN. 

PART II. SECT. 21, SUB-SECT. 8. 

sk. Prohibited security — Money lent 
thereunder recoverable.}~A, bank may 
recover money lent upon a prohibited 
security although it cannot enforce the 
security. — ^U nion Bank e. Farmer, 
[1917] I W. W. R. 1361.— CAN. 

PART II. SECT. 22, SUB-SECT. 1.— A. 

n I, .1— A bank has not a 

lion in respect of a deposit or balance 
to the credit of a customer, as there is 
no speclflc property on which a lien 
con operate. — Re Morris, Coneys v. 
Morris, [1922] 1 1. R. 81.— IR. 

si. Lien on goods not in existence — 
Hank Act. s. 88.] — The owner of a 
timber licence, who proposes to go 
into the forest to cut down the trees 
& transform them into what is com- 
mercially known as pulp wood & who 
may require financial assistance from 
a bank before the pulp wood is pro- 
duced in its commercial form, can give 
the -bonk which assists him a valid 
lien on the finished product, although 
not in existence as such at the time 
of the loan. — L andry Pdlpwood Co., 
Ltd. r. La Bakque Canadienne 
1 nn 


Nationale, [1928] 1 D. L. R. 493: 
[J927] S. C. R. C05.— CAN. 

PART II. SECT. 22, SUB-SECT. 1.— F. 

sm. Pledged to third party — Duty 
of bank to disclose lien.] — Held: such 
a duty existed. — L azard Brothers 
& Co. V. Union Bank op Canada 
(1920), 47 O. L. R. 608 ; 18 O. W. N. 
290 ; 51 D. L. R. 636.— CAN. 

PART II. SECT. 22, SUB-SECT. 2. 

mi. .] — Held: money to 

the credit of the customer not shown 
to be trust funds, might be retained 
& set off by the bank as against the 
ludobteduesB of the customer on the 
note. — R oy r. Canadian Bank of 
Commerce (1918), 24 B. C. R. 397 ; 
38 D. L. R. 742.— CAN. 

8p. Bank cashing cheque — Holder in- 
debted to bank.] — A hank, to which a 
ohoque has boon delivered to be 
cashed, has no right to set off against 
the proceeds of the cheque a debt owing 
to it by the holder. — R oyxel v. Royal 
Bank of Canada, [1918] 2 W. W. R. 
791 ; 11 Sask. L. R. 218.— CAN. 

st. Debt not recoverable — Statute- 
6a»red.)— A bank's right of set-off can- 
not be exercised where a debt is 
statute-barred & not recoverable. — 
Re Morris, Conets v. Morris, [1922] 
1 I. R. 136.— IR. 



Yol. m. — ^Bankets. Oases 982a — 990a. 


diod, & his exors. ^avo notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee: — Held: (1) 
the guarantee remained in force against all 
the guarantors until each & all of them or 
their respective exors. or administrators 
gave notice to determine it ; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced & for such interest 
as the debtor was legally to pay. — Egbert v. 
National Crown Bank, [1918] A. C. 903 ; 
87 L. J. P. O. 186; 119 L. T. 659; 35 
T. L. R. 1, P. C. 

Annotation ’ — As to (2) Refd. Re Darwen & Pearce, Associated 
Paper Mills v. Barnes (1926), 95 L. J. Ch. 487. 

961. Add. Annotations : — Refd. Re Wait, [1927] 1 
Ch, 606. Mentd. Ratner v. Ixindon Joint 
City & Midland Bank (1922), 38 T. L, R. 263. 

974. Add. Annotation : — Consd. British & Noi*th 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

978. Add. Annotations : — Mentd. Bradford Old 
Bank v. Sutcliffe (1918), 88 L. J. K. B. 85 ; 
Re Hodgson’s Trusts, Public Trustee v. 
Milne, [1919] 2 Ch. 189; Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 652. 

985. Add. Annotation : — Consd. Tournier t*. 
National Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 

986. Add. Annotation : — ^Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461. 

986a. Without consent of customer.] — 

It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 


either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his accoimt, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker’s own interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defte. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a third 
person who had an accoimt at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons : 
— Held : that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but tlux>ugh that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf.’s account & 
in their character as bankers. — Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461 ; 93 L. J. K. B. 
449 ; 130 L. T. 682 ; 40 T. L. R. 214 ; 68 
Sol. Jo. 441 ; 29 Com. Cas. 129, C. A. 

Annotation: — ^Befd. WaterliouBe v. Barker, [1924] 2 K. B* 
759. 

987. Add. Annotation : — Refd. Tournier 

National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other information relating to 
customer.] — Tour-nier v. National Pro- 
vincial & Union Bank op England, No. 
986a, ante. 


PART II. SECT. 23. 

935 i. Whether surety released — /n- 
crease in rale of inter^.] — Held: an 
Increase in the rate of Interest oharpred 
by the bank to an amount in excess of 
that authorised by Canadian Bank 
Act, without intimation to the gua- 
rantors, did not discharge them from 
their liability. — Eobekt v. National 
Crown Bank. [1918] A. C. 903 ; 87 
L. J. P. C. 186 : 119 L. T. 659.--CAN. 

935 li. 8. P. Merchants Bank of 
Canada v. Bush, [1918] 2 W. W. K. 
674, 631.— CAN. 

935 iii. Talcing new security 

front principal d!fiW^>r.]— 'B ank of New 
Zealand v. Baker, [1926] N. Z. L, 11. 
462.— N.Z. 

935 iv, Note indorsed as security 

for specific purpose — Oeneral hypotheca- 
tion of note by creditor to bank.] — Held : 
surety released. — G ordon v. Hebble- 
WHITE, [1927] 1 D. L. li. 817 ; [1927] 
S. C. U. 29.— CAN. 

sw. Accourd settled between bank d: 
customer — How far binding on surety 
of customer.] — Even if a certificate 
(dven by a customer of a bank of the 
correctness of the condition of his 
account as stated therein constitutes 
an account stated between tho bank 
Sc its customer, yet snob certificate 
cannot be conolusivo as against tho 
surety of the customer. — Standard 
Bank op Canada v. Alberta En- 
qineebino Co., Ltd., [191711 W. W. R. 
1177.— CAN. 

gx. Special agreement 

to accept account.] — An express pro- 
vision in the guarantee given to the 
bank that the stating, settling or 
admission of an account between the 
creditor & tho bank should be con- 
clusive evidence against the sureties 
cannot bo efifectlvo to prevent tho 


sureties from objecting to illegal 
ciiarges, nor to charges, which though 
not Illegal, were improper to tho know- 
ledge of tho bank. — N orthern Crown 
Bank v. WooDCRAF'rs. Ltd., [1917] 

1 W. W. li. 1205 ; 33 D. L. li. 367.— 
CAN. 

8Z. Advance also secured by crop to be 
grown — Right, of surety to proceeds of 
crop.] — Where a bank advances money 
for the purchase of seed grain on tho 
security of tbo crop to bo grown there- 
from & also procures the signature of a 
surety to tho borrower’s note, tho 
surety has a right to have any money 
roalisod out of the crop approprial/Od 
to the reduction of the debt for which 
he became surety in priority to all other 
claims of the bank against the borrower. 
— Proudlook V. Canadian Bank of 
Commerce, [1925] 2 W. W. K. 150 ; 19 
Sask. L. R. 413. — CAN. 

PART II. SECT. 25. 

957 ii. Rights of bank.] — A 

chcQuo on the S. Bonk, which was 
indorsed by the payee to the H. Bank, 
was deposited & applied against his 
overdraft after tho H. Bank had 
suspended payment at its head ofllce, 
but before notice thereof reached tho 
loc^l branch In which tho cheque was 
deposited : — Held : tho H. Bank was 
ontitJed to enforce payment of the 
chequo from the drawer. — Sullivan v. 
Home Bank of Canada, ( 1927] 1 D. L. R. 
1097 ; 8. G. R. 11.5.— CAN. 

. 957 iii. Collectvm of bills for customer 
— Money received — Rights of customer. ] 
— Where a branch of resp. bank had 
received hills from applts. for collection 
& remittance of the proceeds, & after 
collection but prior to remitting the 
bank suspended payment : — Held : (1) 
applts., having employed the bank as 
a whole in a fiduciary capacity, were 

191 


entitled to a prior charge on tho 
balances held by the bank os u whole 
at the date of suspension of payment : 
(2) applts. wore not entitled to a prior 
charge on the bank’s general assets. — 
Shaw Wallace Sc Co. v. Amritsar 
National Bank (In Liquidation) 
(1926), 1. L. R. 7 Lab. 155.— IND. 


PART II. SECT. 26. 

985 ii. .] — Neither the 

assignee of the equity of redemption 
of property mortgaged to a bank, 
nor a surety who has mortgaged 
property by way of collateral security 
to a bank is entitled to obtain from 
tlie bank the same full account that 
tho bank is obliged to give Its customer. 
A guarantor of a customer’s account 
with a bank is not entitled to demand 
from the bank a copy of tho account 
but is entitled to demand from the 
bank information ns to the balance 
then owing, the rate of intere«?t charged, 
& the amount. If any, reailsed by th(‘ 
bank in respect of collateral securities. 
— Boss V . Bank of New 8outh Walks 
n928), 28 S. R. N. S. W. 539 ; 4.> 
N. S. W. W. N. 117.— AUS. 

PART II. SECT. 28, SUB-SECT. 2 . 

sa. Pay -in slips .] — A bank retaining 
pay-in slips which have oecoiupanleil 
payments into a ctistoiu(‘r’.s account, 
does not hold thorn as t.hc agen of 
the customer, who, consequently, will 
not be onlered in an action to which 
ho is a party t.o produce them as 
documents in his possession or power. 
In such an tu’iion t.hc ct. also declined 
to make any order relating to those 
doemnents under Evidence Act, 1915, 
c go — L ever v. Maguire, [1928 1 
V. L. R. 262 ; 49 A. L. T. 194 ; [19281 
Argus L. II. 169. — AUS. 
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1008a. Prima facie evidence of account.] — 

Douglass v, LiLOYds Bank, Ltd., No. 403a, 
ante, 

1010. Add. Annotaiion : — ^Refd. Waterhouse v. 
Barker, [1924j 2 K. B. 769. 

1011. Add, Annotation : — ^Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 579. 

1012. Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1012a. Ekitrles tending to incriminate.] — 

On an application \mder Ba]:]^ers* Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect &; take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if resp. to the application, being a pajliy 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
will not grant the leave applied for. — ^Water- 
house V. Barker, [1924] 2 K. B. 759 ; 93 
L. J. K, B. 897 ; 132 L. T. 15 ; 40 T. L. R. 
805 ; 69 Sol. Jo. 51, C. A. 

1012b. .] — ^Where, under Bankers* 


Books Evidence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
power to make the order extend to the 
banking account of a person other than 
debtor, if the account of that 6ther person 
was controlled by debtor & was used by 
debtor for his or her own purposes. — 
Ironmonger & Co. v. Dyne (1928), 44 T. L. R. 
579, 0. A. 

1013. For “ ss. 2 & 5 ” read “ ss. 2-5.” 

Add. Annotation : — ^Refd. Waterhouse v. 

•, [1924] 2 K. B. 769. 

1016. Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1017. Add. Annotation: — As to (1) Apld. Water- 
house V. Barker, [1924] 2 K. B. 759. 

1018. Add. Annotations : — ^Apld. Waterhouse v. 
Barker, [1924] 2 K. B. 759. Consd. Iron- 
monger V. Dyne (1928), 44 T. L. R. 579. 

1019. Add. Annotation : — Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1022. Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 
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BARRISTERS. 


9. Add. ^Annotations : — Mentd, Re Tetley, !Na- 
tional Provincial & Union Bank of England 
V. Tetley (1922), 39 T. I.. R. 45 ; Geologists’ 
Assocn. V. I. R. Cornrs. (1928), 14 Tax Cas. 
271. 

66a. Before parliamentary commission.] — Bel- 
fast Riots Commission Case (1886), 21 
L. Jo. 556. 

71. Add. Annotation : — Refd. Marson v. Unmack 
[1923] P. 163. 

84. Add. Annotations : — ^Mentd. Lexden & Win- 
stree Union v. Windsor Union, [1921] 2 fc. B. 
143 ; Wycombe Grdns. v. Bartcm-upon-Irwell 
Grdns. (1926), 43 T. L. R. 89. 

After this case add the following cross -refer- 
ence : See, further. Judgments, Vol. XXX., 
pp, 203 et seq. 

123. Add. Annotations : — Mentd. Aslihurst- v. 
Mason, Ashhurst v. Fowler (1875), U. R. 
20 Eq. 225 ; Foster v. Driscoll, Lindsay v. 
Attfield, Lindsay v. Driscoll (1928), 98 L. .1. 
K. H. 282. 

162a. Right of Junior counsel settling plead- 

ings to lead another Junior counsel.] — ^A 

member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar wais briefed to attend trial as his junior. 
On party & party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar : — Held : junior counsel who settled 


pleadings could lead another junior counsel, 
& fees of both counsel should be allowed. — 
Douglas v. Associated Newspapers, Ltd. 
(1922), 67 Sol. Jo. 48. 

184. Add. Annotation : — Mentd. Turner v. Xings- 
bury Collieries, [1921] 3 K. B. 169. 

191. Add. Annotation : — Apld. Re Morgan, Brown 
V. Jones (1927), 71 Sol. Jo. 650. 

101a. .] — Where trustees are represented 

by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is prinid facie the solrs.’ duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel. — Re 
Morgan, Brown v. Jones (1927), 71 Sol. Jo. 
650. 

202. Add. Annotation : — ^Mentd. Salvcsen (or von 
Lorang) v. Austrian I’roperty Administrator, 
[1927] A. C. 041. 

207. Add. Annotation : — Mentd. A.-G. v. De 
Keyscr’s Royal Hotel, [1920] A. C. 508. 

216. Add. Annotation : — Mentd. Smith v. Smith A; 
Rutherford, [1920] P. 206. 

220a. Of Junior counsel — Proportionate to fee 

of leader.] — A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 


sect. 1. sub-sect. 1. 

b i. Nature of dutice devolving 

upon.\ — The difichargre of tho duticH 
under Law Society Act, now R. S O., 
1914, c. 157 is not a matter of mere 
private oonoem, but one aflectingr the 
public, having to do with tho well- 
being of the society in maintaining tho 
standards which should prevail in tho 
legal profession ; &. unless in a case 
of manifest wrong, there should be no 
interference with the society’s exercise 
of its statutory powers. — Hall v. Ball 
(1923), 54 O. L. II. 147.— CAN. 

SECT. 1. sub-sect. 2.— a. 

11 ii. For “ (1905), S. C. 221 ” i-oad 

11905] T. S. 221.” 

11 ill. Without examination — 

Managing clerk to solicitor. \ — In Law 
Practitioners Act, 1908, s. 5, the words 
” managing clerk to a solr.” must bo 
taken in the strict sense to moon one 
who has control & supervision of other 
clerks in the eolr.’s employ. — Re 
Chalmers. [1918] N. Z. L. R. 661.— 
N.Z. 

15 iia. .] — The ct. will not 

grant mandamus to compel Benohera 
of a Law Society to admit on individual 
as member with a view to his qualifying 
himself to be called to the Bar. — Re 
Hagel & Law Sooiett of British 
Columbia (1922). 31 B. C. R. 75.— 
CAN. 

SECT. 2, SUB-SECT. 1. — D. 

u i. Ref ore High Court of Madras — 
Exercising insolvency jurisdiction — 
Right /o “ orL” -Advocates, enrolled 
in the High Ct. of Madras, under 
Indian Bar Councils Act (T of 1926) 
are, by virtue of sects. 2 (a), 8 & 14 
of the Act, entitled non only to appear 
& plead, hut also to “ act ” in the 
insolvency jurisdiction of the High 


Ct. Insolvency Rules of the HlghCt., 

r. 128, whi(?h allowed advocates only 
to appear & plead in that nirisdictioii, 
is no longer in force. — Rc Powers op 
A ifVoCATES (1928), 1. L. R. 62 Mad. 92. 

IND. 

SECT. 2. SUB-SECT. 7.— A. 

sa. Barrister of five years' standing 
— What constitutes.] — Held : applt., 
who had been called to tho Bar more 
than five years, but had never i)ractised 
as a barrister, was a ** banister of not 
less than five years* standing ** within 
the meaning of Industrial Arbn. A(;t, 

s. 6 (7 ).— McCawletiv. R. (1918), 20 
C. L. R. 9,— AUS. 

SECT, 3, SUB-SECT. 1.— A. 

g. For ** IR.** at the end of this case 
read « SIERRA LEONE.'* 

sb. For conviction for perjury in 
England — Disbarment in England — 
How far binding on Indian court ] — 
Held: (1) the loss of the privilege of 
being a barrister in England, though 
tho only qualification for admission in 
India as an advocate, did not neces- 
sarily entail disbarment in the High Ct. 
(2) Suspension for one year ordered 
in this case . — Re An Advocate (1923), 
I. L. R. 46 Mad. 903.— IND. 

8c. Professional misconduct — Under 
Pleaders* Act — Canvassing for work.}— 
S., a district pleader, bolding a Sanad 
for the Surat District, sent circular 
postcards to the public under his 
signature as a High Ct. pleader stating 
that he had been authorised by the 
District Ct. to examine Wakf properties 
& to issue certificates. In fact all 
that ho had been authorised to do was 
to examine accounts for curtain specific 
Wakf properties on his separate 
application in each case, but was not 


authorised to audit tho accounts of 
Wakf uropeitics generally : — Held : 
il, was improper conduct on tho part 
of S. to issue such postcards & to 
canvass for the auditing work in the 
way that he did &: accordingly he was 
guilty of an olTcneo under Pleaders* 
Ac!t, B. 26. — Government Pleader 
V. Stddick (1929), 1. J.,. K. 53 Bom. 
640.--IND. 

sd. Procedure of High Court — Under 
Bar Councils Act, 1926.] — As from 
June 1, 1928, the procedure by which 
an advocate can bo called upon to 
answer for misconduct is governed by 
Bar Councils Act, 1926, ss. 10 cf seg. 
To proceed under sect. 10, the High 
Ct. is required, by sub-sect. (2) of that 
sect., if it docs not summarily reject 
the complaint, either to refer tho case 
for inqmry to the Bar Council, or, after 
constiltation with the Bar Council, 
to rtjfcjr it to the ct. of a District judge, 
yimilar powers of reference are’ll given 
where the ct., instead of acting on a 
complaint, acts on its own motion. 
But in either event, it is necessary for 
the case to bo either referred to the 
Bar Conncil, or at any rate for the Bar 
Council to bo consulted . — Re A Vakil 
OF Azamoarh (1928), I. L. R. 51 All. 
76.- IND. 


SECT. 6. SUB-SECT. 2. 

221 xi. .1 — Armour v. 

Dinner (1899), 4 Terr. L. K. 30.— CAN. 

■e. ” Normal ” Jres — Fees in big dt 
difficult cases.] — Held: both are just 
such fees as a i)ractisiiig law -agent 
finds sufficient In order to command 
the services of competent counsel In 
oases of a similar character. — Cale- 
donian Ry. Co. V. Greenock Corpn., 
Glasgow & South Western Ry. Co. 
V. Same, [1922J S. C. 299.— SCOT. 
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. hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion. — Re Park, Bott v. Chester 
( 1921), 06 Sol. Jo. (W. R.) 2. 

230. Add. Annotation : — ^Mentd. Be Wigzell, Ex p- 
Hart, [1921] 2 K. B. 835. 

284, Add. Annotation : — ^Mentd. Wild v. Simpson, 
[1919] 2 K. B. 644. 

242. Add. Aymotaiion : — Held. inter v. Pj*jest, 

11929] 1 K. B. 655. 

251. Add. Annotation : — Mentd. Toumier v. Na- 
tional Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 

281. Add. Annotation : — ^Mentd. Shepherd v. 
Robinson, [1919] 1 K. B. 474. 

291. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

300. Add. Annotation : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

312. Add Annotation: — Mentd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

313. Add. Annotation: — Mentd. Butterworth v. 
Butterworth & Englefield, CoUins v. Collins 
& Harrison, Barratt v. Barratt & Fox, 
Howell V. HoweU & Walker, Adams v. 
Adams & Ward, Ellworthy v. EUworthy & 
Ledgard, [1920] P. 126. 

323a. Express instructions given to solicitor.] — 
At the hearing of an action for debt counsel 
for deft, consented to judgment against his 
client for part only of the claim, pltf . abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pltf., deft, had given instructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up ; — Held : the case must be restored 
to the list for hearing. — S hepherd v. Robin- 
son, [1919] 1 K. B. 474 ; 88 L. J. K. B. 873 ; 
120 L. T. 492 : 36 T. L. R. 220, C. A. 

324. Add. Annotation : — Distd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

326. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

331. Add, Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

335. Add. Annotation : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 


356a. Whether binding at second trial.] — A man 

was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the employ of defts. gave notice to 
the man that he was ^oing to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty, & then leave the yard. A second 
truck was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1906 (c. 68), an 
admission was made by counsel at the 
trial that “ deceased was crushed between 
two waggons & sustained abdominal injury 
from wliich he died.” A new trial having 
been ordered ; — Held : the above admission 
was not to be binding at the second trial. — 
Dawson v. Great Central Ry. Co. (1919), 
88 L. J. K. B. 1177 ; 121 L. T. 263 ; 12 
B. W. O. C. 163, C. A. 

375. Add. Annotaiion : — ^Mentd. Eastern Shipping 
Co. V. Quah Beng Kee, [1924] A. C. 177. 

381. Add. Annotation : — Mentd. R. v. Minister of 
Labour, [1924] 2 K. B. 210. 

382. Add. Annotation : — Mentd. Rhondda’s Claim, 
[1922] 2 A. C. 339. 

383a. Duty to assist court — By citing all relevant 
authorities.] — Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 
turn may bring it to the attention of the 


SECT. 6, SUB-SECT. 4. 

238 ii. .]— There is no hard & 

fast rule reuderinff counsel In a cause 
incompetent as a witness in that cause. 
— R. r. Becker, [1929] App. D. 167. - 

S. AF. 


SECT. 5, SUB-SECT. 6. 

274 i. Misconduct — Inserting libel on 
judge in notice of appeal — On insiruc- 
Hons of client.} — Held : this conduct 
was highly improper. — Jacob & Co. o. 
Kabu Bbhari Ghosr (1920), 1. L. R. 
47 Calc. 828.-— IND. 


SECT. 6, SUB-SECT. 7.— C. (b) i. 

291 i. General irule.\ — Rules regarding 
competency of counsel to compromise 
suits, make admissions, or confess 
judgment, so as to bind their clients, 
discussed. — ^M uthiad Chettiar o. 
Mtmnj K. R. A. Karoppan Ohetti 
( 1927), I. L. R. 50 Mad. 786.— IND. 

294 i. Power presumed — Counsel ap- 
parenily properly instructed — Party's 
agent present without jorotesi.]— NiL- 
MONE CHAUnnUBI V. KBDAB NaTH 
Daqa (1922), 1. L. R. 1 Pat. 489.— 


300 iv. .] — A settlement within 


the apparent general authority of 
counsel ; — Held : binding. — B. N. Sen 
& Brothers v. Chuni Lal Dutt & 
Co. (1923), I. L. R. 51 Calc. 385.— IND. 

301 i. Authority to compromise out 
of court.] — A compromise effected by 
counsel on behalf of his client out of 
ct., & not assented to by Ids client, is 
only binding upon the client if it is 
expressly authorised or subsequently 
ratified by the client or by his agent 
authorised in that behalf. — ^Askarau 
Choutmal V. East Indian Ry. Ca 
(1925), I. L. R. 52 Calc. 386.— IND. 

801 ii. .] — The fact that negotia- 
tions for compromise between counsel 
took place before the hearing of the 
suit commenoed, or were carried on 
outside the ct., does not vitiate the 
agreement. — JoHtJRiuuix Bhutra v. 
Kedar Nath Bhptra (1927), I. L. R. 
55 Calc. 113.— IND. 


SECT. 5, SUB-SECT. C. (b) iii. 

t i. .] — The general authority 

of counsel to oompromiso a suit does 
not extend beyond matters In the suit. 
— JoHURMUix Bhutra u. Kedar Nath 
Bhutra (1927), I. L. R. 56 Calc. 113.— 
IND. 


SECT. 6, SUB-SECT. 7.— C. (b) iv. 

334 ii. .] — Where the advocate 

for one of the parties in a proceeding 
for the grant of letters of administra- 
tion under a misapprehension con- 
sented to the other party being granted 
the letters ; — Held : if such consent 
was gdven without instructions the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters. — kyone Hob Tsee v. Kyon 
Soon Sun (1925), 1. L. R. 3 Ran. 261.— 
IND. 


SECT. 5, SUB-SECT. 10. 

i. .] — ^In an action for damages 

for breach of contract, certain admis- 
sions were made by counsel for both 
parties & put in at the tnal by consent ; 
— Held : deft, was boimd by the 
admissions made by coimsel on his 
behalf. — Dominion Art Co., Ltd. v. 
Murphy (1923), 54 O. L. R. 332. — 
CAN. 


SECT. 6. SUB-SECT. 1. 

383 i. Should not make scan^ 

datous charges.] — ^Members of the legal 
profession are under no duty to their 
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Vol. m.— Barristers. Cases 383a~467. 


House. — Glebe Sugar Reb^ining Co., Ltd. v. 
Greenock Port & Harbours Trustees, 
[1921] 2 A. 0.66; 125L. T. 678; 37 T. L. R. 
436 ; 65 Sol. Jo. 551, H. L. 

383b. Duty to disclose adultery of petitioner in 
suit for dissolution of marriage.] — Where a 
petitioner has committed adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it. — 
Abraham v. Abraham & Harding (1919), 
120 L. T. 672 ; 35 T. L. R. 371 ; 63 Sol. Jo. 
411. 

Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, see 
Husband &, Wipe. 

389. Add* Annotation : — Apld. Grinham v. Davies. 
119291 2 K. B. 240. 

After this case add, Sec^ also, Nkgligence, 
Nos. 842, 842a. 

408a. .] — Practice Note, [1920] W. N. 

34. 

421. Add* Annotations : — ^Mentd. Sage v. Eicholz, 
[1919] 2 K. B. 171 ; Valentine v* Hyde, [1919] 
2 Ch. 129; The Ruapehu (1926), 136 L. T. 
116 ; Hardie & Lane v. Chilton (1927), 96 
L. J. K* B. 1040. 


421a. — — .] — The House of Lords has a 

prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to have made an application for leave 
to be absent. — Abram S.S. Co. v* Westville 
Shipping Co. (1923), as reported in 67 
Sol. Jo. 635, H. L, 

I 446. Add* Annotations : — Mentd. The Christel 
Vinnen, [1924] P. 61 ; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v* Paterson, Zochonis, [1924] 
A. C. 622 ; Reed v. Page & East (1926), 42 
T. L. R. 744 ; v. Ocean S.S. Co. (1929), 

46 T. f.. R. 78. 

453. Add* Annotations : — Refd. Banbury v* Bank 
of Montreal, [1918] A. C. 626; WUson v. 
United Counties Bank, [1920] A. C. 102. 
Mentd. Yorke v* Yorkshire Insce., [1918] 1 
K. B. 662 ; Yorkshire Insce. v. Crainc, [1922] 
2 A. C. 541. 

465. Add. Annotation: — Consd. De Freville v* 
Dill (1927), 43 T. L. R. 431. 

467. Add* Annotation : — Mentd. Evans v* Heatli- 
cote, [1918] 1 K. B. 418. 


oliotiis to make grave & scandalous 
charges against either judges or the 
opposite parties on their client’s mere 
wish. They are responsible to the 
ct. for the fair &; honest conduct of the 
case. They are not mere agents of 
the man who pays them, but are 
acting in the administration of J usticc. 
— lie Divarka Prasad Mithal (1923), 


I. L. K. 46 All. 121.-~IND. 

383 ii. IhUy as regards offensive. 

Queslions .] — An advocate sboultl (;x(5r- 
cise his own discretion before putting 
an offensive question. — M. Baneiuick 
V. Anukul Chandra Mitra (1927), 
I. L. R. 55 Calc. 85.--IND. 

sf. May criticise qy^estions submitted 
to jury — After asking for direction 


cP calLing no ecidenee.,] — Steklic v. 
Rku^’ast Courv., [1920] 2 I. R. 125, 
1 33. — IR. 


SECT. 6, SUB-SECT. 6. 

429 ii. .] — lie Divarka 

Prasad Mithal, No 383 i., aiUc*— 

IND. 
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BASTARDY. 

Part I - The Presumption of Legitimacy. 


2. Jdd. A?inoialio9is : — Refd. Gaskill v, Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
11925] P. 107. 

3. Add, A^inoiaHons : — Refd. Gasldll v, Gaskill 
(1921), 126 L. T. 115 ; Farman v, Farman 
(1924), 40 T. L. B. 823. 

4. Add, Annotations : — Consd. Mart v. Mart, * 
[1926] P. 24. Mentd. Bussell v, Bussell, 
[1924] A. C. 687. 

5. Add, Annotation : — Mentd. Brown v. Leech 
(1924), 88 J. P. 206. 

6. Add, Annotation : — Mentd. Bussell v, Bussell, 
[1924] A. C. 687. 

10. Add, Annotation : — Mentd. Rc Wright, Hegan 
V, Bloor, [1920] 1 Ch. 108. 

11. Add, Annotation: — Refd. Gaskill v, Gaskill, 
[1921] P. 425. 

12. Add, Annotations : — Refd. Gaskill v, Gaskill, 
[1921] P. 425 ; Bussell v, Bussell, [1924] 
A. 0. 687. 

17. Add, Annotations : — Apld. Warren v, Warren, 
[1925] P. 107. Refd. Bussell v, Bussell, 
[1924] A. C. 687. 

18. Add, Annotation : — Mentd. Brown v. Leech 
(1924), 88 J. P. 208. 

20. Add, Annotation : — Refd. Andrews v, Andrews 
& Chalmers (1924), 40 T. L. B. 873, 

21. Add, Annotations : — Mentd. Hensley v, Hens- 
ley & Nevin (1920), 122 L. T. 814 ; Pullen 
V, Pullen & Holding (1920), 123 L. T. 203. 

22. Add, Annotations: — Consd. Bussell v. Bussell, 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v, Andrews & Chalmers (1924), 
132 L. T. 400. 

22a. .] — In the absence of evidence 

to the contrary the presumption of legitimacy 
does not arise in the case of a child born to a 
resp. more than nine months after she has 
obtained, under Summary Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 
that she be no longer bound to cohabit with 
petitioner. — A ndrews v. Andrews & Chal- 
mers, [1924] P. 255 ; 93 L. J. P. 137 ; 132 
L. T. 400 ; 40 T. L. B. 873. 

Annotation. —Refd. Mart v. Mart, I1C2G] 1’.24. 

22b. Deed of separation — Presumption of non- 
access.] — The legal presumption of access, & 
of the legitimacy of a child born during 

PART I. SECT. 2. 

7 V. .] — TJeM : born out 

of wedlock ** within Children of Un- 
married I’aiontR Act, 1921 (o. .04), 
s. 13, & the husband may show by 
hiB own evidence & that of his wife 
that they had In fact no intercourse 
at such time as would make his 
parentage possible. — lie- Duckworth 
& Skinkus (1924), 65 O. L. H. 272. — 

CAN. 

7vi. Wife divorced 

woman .^ — Whore a Hindu woman W'os 
married to S. in Oct. 1903, was divorced 
by lilm in .Time 1904. married 'i' m 
July 1904, & gave birth to a boii in 
Sopt. 1904 : — Held: there wub no 
proof that T. could not have had access 
to her at any time when the son could 
have been begotten, & the sou should 


marriage, is rebutted by its conception during 
a period when the spouses are living apart 
under a deed of separation. For this pur- 
pose a deed of separation has the same effect 
as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation. — ^M art v. 
Mart, [1926] P. 24 ; 95 L. J. P. 29 ; 134 
L. T. 416 ; 42 T. L. B. 253. 

I 24a. .] — Haslam v, Oron, Olivant’s Claim 

(1871), 19W. B.. 908. 

25. Add, Annotations : — Refd. Gaskill v, Gaskill 
(1921), 126 L. T. 115 ; Farman v, Farman 
(1924), 40 T. L. B. 823. 

28. Add, Annotation : — Refd. Bussell v, Bussell, 
[1924] A. C. 687. 

36. Add, Annotations : — Refd. GaskiU v, Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] P. 107. 

36. Add, Annotations : — Apld. Best v. Best & 
McKinley, [1920] P. 76 ; Re StoUery, Weir v. 
Treasury Solicitor, [1926] Ch. 284. 

40. Add, Annotations : — Mentd. Brown v. Leech 
(1924), 88 J. P. 208 ; Bussell v, Bussell, 
[1924] A. C. 687. 

I 42. Add, 

(1921), 126 L. T. 115. Mentd. Farman v, 
Farman (1924), 40 T. L. B. 823. 

43. Add, Annotation : — Refd. GaskiU v, Gaskill, 
[1921] P. 425. 

43a. .] — When adultery is to 

be infen'ed solely from the length of gestation 
of a chUd in utero, & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy & the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of preg- 
nancy must be strong, distinct, satisfactory, 
& conclusive, & must not consist of a mere 
balance of probability. If on medical evi- 
dence there is no distinct & inherent im- 
possibUity of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guUty of adultery. — 
Gaskill v, Gaskill, [1921] P. 426 ; 90 
L. J. P. 339 ; 126 L. T. 115 ; 38 T. L. B. 1. 

Annotations —Refd. Russell V. RiHsell, [1924] A. C. 687. 

Mentd. Sloggettv. Sloggett, [1928] P. 148. 


be belli to be the logitiinate son of T. — 
Sethu V. Vaulin (1925), 1. L. U. 49 
Mad. 653.— IND. 

14 i. Even whei'e leije 

adulteress,] — Be Brown & Argue, 
119261 3 D. L. R. 873 ; 57 O. L. R. 297. 
—CAN. 

sd. Child of Chinese rcsidnd in Straits 

Settlements <£• “ f *8ip ” {sccondai'^y 
nrife ).] — Regarded as legitimate 6 
entitled to inherit eqnallj’ wjtb children 
by tbe “ t *sai ” (primary wife).” — 
Knoo Hour Lkong r. Knoo Hkan 
Kwek. 110261 A. (\ 520 : 96 L J. V. C. 
94; 136 L. T. 170.— STRAITS 

SETTLEMENTS. 

se. ( Unlit of Mithoinedan d* his servant 
- A rknmcledgjncnt of rhdd by Jather as 
his son.] — The son of a Mahomedan by 
a female servant in his house claimed 


a declaration of his legitimacy. I’iic 
parents had continuously cohabited foi 
many years, & the father on several 
occasions had acknowledged pltf. as 
his son. There was some evidence of 
a nikah marriage : — Held : evidence 
that other members of the father's 
class had illegitimate children by 
servants was inadmissible to rebut the 
presuTiiption of legitimacy arising from 
tjii* acknowledgmcntH, & though the 
fact, that the mother unlike the father’s 
other wives ivas not parda-niskin 
was one to lie considered, it was in- 
siitflelent, to interfere with the pre- 
sumption of law or the balance of 
liroof of the fact of legitimacy.— 
Mouabhat Ali Khan v, Mahomed 
Ibrahim Khan (1929), 50 L. R. Ind. 
App. 201. — IND. 



Vol. in.-~Bastafdy. Cases 44— 73a, 


44. 

46. 

49. 

54. 

56. 

67. 

58. 

59. 

60. 

61. 

68 . 
64. 
65a, 


65b. 


65c. 


Add, Annotaiion : — ^Mentd. Bussell v. Bussell, 
[1924] A. C. 687. 

Add. Annotaiion : — Refd. WaiTcn v. Warren, 
[1925] P. 107. 

Add. Annotations : — Apld. Qaskill v. Gaskill, 
[1921] P. 425. Refd. Bussell v. Bussell, 
[1924] A. 0. 687. 

Add. Annotations : — Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115 ; Warren v. Warren, 
[1925] P. 107. 

Add. Annotaiion : — Refd. Bussell v. Bussell, 
[1924] A. C. 687. 

Add. Annotation : — Refd. Russell v. Bussell) 
[1924] A. C. 687. 

Add. Annotations : — Consd. Russell v. Bussell, 
[1924] A. C. 687. Distd. Holland v. Holland, 
[1925] P. 101. Refd. Warren v. Warren, 
[1925] P. 107. 

Add. Annotation : — Refd. Warren v. Warren, 
[1925] P. 107. 

Add. Annotations : — Consd. Bussell v. Bussell, 
[1924] A. 0. 687. Refd. Brown v. Ijeecli 
(1924), 88 J. P. 208. 

Add. Annotation : — Refd. Brown v. Ix?ech 
(1924), 88 J. P. 208. 

Add. Annotation ; — Consd. Bussell v. Russell, 
[1924] A. 0. 687. 

Add. Annotation : — Refd. Bussell v. Bussell, 
[1924] A. C. 687. 

j — Resp., A. L., a manded 

woman, living at all material times in London 
apart from her husband, preferred a complaint 
against applt. alleging that ho was the father 
of her bastard child. Evidence was given by 
two independent witnesses that at all material 
times one F. L., was living in Cardiff. Besp. 
alone identified F. L. as her husband : — Held : 
apart from resp.’s identification, there was 
no evidence of non-access by the husband, & 
since Russell v. Russell, No. 70a, post, such 
evidence could not be given by the wife. — 
Brown v. Leech (1924), 94 L. J. K. B. 48 ; 

132 L. T. 205 ; 88 J. P. 208 ; 41 T. 1.. B. 

89, D. C. 

— ; Child still-born.] — The rule 

laid down by the House of Lords in Russell 
V. Russell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, docs not include a still-born child. 

— Holland v. Hoijj^nd, [1925] P. 101 ; 94 73. 
L. J. P. 64 ; 133 L. T. 318 ; 41 T. L. B. 431. 

.] — A wife’s admission that 73a. 

she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child 
without evidence of the non-access of' the 
husband. The confession of the wife, there- 
fore, that she had committed adultery is 


admissible as evidence in a suit for divorce 
so long as she docs not assert that tho husband 
could have had no access at the time of concep- 
tion. — Warren v. Warren, [1925] P. 107 ; 
94 L. .T. P. 68 ; 13.3 L. T. 352 ; 41 T. L. B. 
599 ; 60 Sol. .lo. 725. 

65d. — .J — ^V4lo^o a husband took 

out a summons asking that an order for 
maintenance should be discharged, on the 
ground that tho wife had committed 
adultery : — Held : evidence of the husband 
of non-access to bastardise his child was not 
admissible. — ^Boston v. Boston (1928), 138 
L. T. 047 ; 92 J. P. 44 ; 26 L. G. B. 183, 
T>. O. 

66. Add. Annotation : — Consd. Russell v. Russell, 
[1924] A. 0. 687. 

67. Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. 0. 687. 

68. Add. Annotations: — Refd. Russell v. Russell, 
[1924] A. C. 687. Mentd. Hensley v. Hensley 
& Nevin (1920), 122 L. T. 814. 

70. Add. Annotations : — Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814 ; Gaskill 
V. Gaskill, [1921] P. 425. 

70a. — — .] — The rule of law that 

neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child born in wedlock 
applies to proceedings instituted in conse- 
quence of adultery, & is not affected by the 
above sect., which makes the parties to such 
proceedings, & the husbands & wives of such 
parties, competent witnesses. — Bussptll v, 
Bussell, [1924] A. C. 687 ; 93 L. J. P. 97 ; 

131 L. T. 482 ; 40 T. L. R. 713 ; 68 Sol. Jo. 
682, H. L. 

innotaUons Brown r. Leoch (1024). 94 L. J. K. B. 

48. Consd. Fannaa v. Farman (1924), 40 T. L, II, 828. 

Distd. Warren v. Warren, |192.'>1 P. 107. Consd. Mart u. 

Mart, ri926] P. 24 ; Re A. B.’b Pefcn , [1028] P. 25. Reid. 

Andrews V. Andrews & Chalmers (1924), 132 Tj. T. 400; 

Holland v. Holland, [1025] P. lOl ; Selby v. Atkins (1926), 

135 li. T. 45 ; 8. V, S. & P. (1927), 44 T. L. U. 52. 

Evidence in matrimonial suits generally, see 
Husband & Wipe. 

1. Add. Annotations : — Consd. Bussell v. Russell, 
[1924] A. 0. 687; Mart v. Mart, [1920] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1924), 

132 L. T. 400. 

Add. Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. 0. 687. 

.] — Although, as decided in 

Russell V. Russell, No. 70a. ante, neither 
husband nor wife can give evidence of non- 
access, with a view of showing that a child 
bom in wedlock was not a child of the 
marriage, yet the fact of non-access can be 
proved by evidence aliunde. — Faraian v, 
Farman (1924), 40 T. L. B. 823. 


PART I. SECT. 3. 

49 iii. TllicU irUereourse with 

paramour.] — Held: evidence of pltf. 
Rhonld not havo boon received to 
bastardise her ohild, & as there was no 
admissible ovidonco that tho ohild was 
illeffitimato, it must be taken that 
pitr.’s husband was the father. — Kijko 
V. Bacyzski (1921), 67 D. L. R: 40 : 
51 O. L. R. 225.--OAN. 

PART I. SECT. 4. 

66 vil. .] — The evidonoo of 

a man & his wife, given for the purpose 
of bastardising a child born during 


wedlock, & at a time consistent with 
lawful conception, is not admissible. — 
Re Browx & Anaurc, [192,5] 3 D. L. R. 
873 ; 57 O. L. R. 297.— CAN. 

66 viii. .] — A husband 

sued his wife for divorce on the ground 
of adultery, which she denied. The 
wife had given birth to a ohild, of 
wiilch tho husband all(^ed that he 
was not the father. The husband gave 
evidence of non-access. The birth had 
been registered by tho wife, who gave 
the name of a man other than hor 
husband as Its father : — Held : (1) the 
husband’s evidence as to non-access 
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was inadmissible; (2) tho ivgibl ration 
of the child’s birth by tho wife did not 
throw the onus upon her of proving 
that the child was not an adultrino 
child, but the onus of proof remained 
upon the husband. — Sutimon v. Sur- 
MOX, I192G] App. 1) 47 — S. AF. 

66 ix. .] — Evidence of 

adultery does not bastardise issue, 
imlesB It amounts to evidonoo of non- 
access by the husband at about the 
time when tho child might have been 
begotten. — .Iusticr v. JusncE, 11925] 
S. A. S. R. 278.— AUS. 
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76. Add. Annotation : — Mentd. Russell v, Bussell, 
[10241 A. C. 687. 

76. Add. Armoiation^ : — Consd. Russell v. Russell 
[1024] A. C. 687 ; Mart v. Mart, [1026] P. 24* 

79. Add. Annotation : — Mentd. Russell v. Bussell, 
[1924] A. C. 687. 

80. Add. Annotations : — Consd. Russell v. Russell, 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24. 

81 . Add. Annotations : — Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814 ; Gaskill 
V. Gaskill. [1921] P. 425. 

82. Add. Annotations : — Mentd. Hensley v. 
Hensley &, Nevin (1920), 122 L. T. 814; 


Pullen V. Pullen & Holding (1920), 123 
L. T. 203. 

83. Add. Annotations : — Retd. Holland v. Hol- 
land. [1925] P. 101 ; Warren v. Warren, 
[1925] P. 107. Mentd. Russell v. Russell, 
[1924] A. C. 687. 

85. Add. Annotaiion : — Consd. Be Stolle:^, Weir 
V. Treasury Solicitor (1926), 134 L. T. 430. 

90a. Allegation of bigamous marriage — 

— Conclusive evidence required.] - II aywahd 
V. Havwaiii) (I92S), 72 Sol. Jo. 469. 

96. Add. Citation: — previous proceedings (1861), 
2 Sw. & Tr. 465. 


Part II. — Mode of Determining Question of Legitimacy. 


111. For a person who has no interest in opposing 
a petition will not be cited,” read “ a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will j 
not be allowed to intervene.’ 

Add. Citation : — 1 New Rep. 107, 378. 

114. Add. Annotations : — Mentd. Young v. Grier- 
son, Oldham (1924), 41 R. P. C. 548; 1i. v. 
Oopcstake, Ex p. Wilkinson (1926), 90 J. P. 
191. 

118. Add. Annotations : — Mentd. Re Letters Patent 
No. 139207, Re Carbonit Akt., [1924] 2 Ch. 53 ; 
R. V. Oopestake, Ex p. Wilkinson (1926), 90 
T. P. 191. 

120. Add. Annotations : — Mentd. A.-G. v. Cory, ' 
Kennard v. Cory (1919), 88 L. J. Ch. 410 : 
Compania Martiartu v. Royal Exchange 
Assce. Corpn. (1923), 92 L. J. K. B. 646; 
Re Clayton’s Petn. (1927). 43 T. L. R. 659. 

121. Add. Annotations: — Apld. Rutter v. Rutter, 
[1921] P. 136. Mentd. Re Clayton’s Petn. 
(1927), 43 T. L. R. 059. 

129. Add. Annotations : — Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814 ; PuUen 
V. Pullen & Holding (1920), 123 L. T. 203. 

130. Add. Annotation : — Mentd. Keyes v. Keyes & 
Gray, [1921] P. 204. 

130a. Under Legitimacy Act, 1926 (c. 60) — 
Parties.] — Held : in a suit, to which only a 
husband wife were parties, the ct. wfis not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act. — B ednatx v. Bednall &; 
Shivussawa, [1927] P. 225 ; 96 L. J. P. 150 ; 
137 L. T. 632 ; 43 T. L. R. 599 ; 71 Sol. Jo. 
453. 

- Apld. Creeii r. nreon, V. ]0J. Refd. 

.loncK r. Jones (1920), 98 L. J. V. 74. 

130b. — .] — The ct- has no jurisdiction 


to make an order for custody in divorce 
])roceedings in ilje case of a child of th(‘ 
])arties who was born before tlieir Tuarriag(» 
k had not been declared legitimate in accord- 
ance with Legitimacy Act, 192() (c. 60). 
Such an mder for custody would imply a 
declaration of le^timacy, which cannot b(‘ 
made by llio ct. in proceedings in which the 
child & oth(‘r i)ersons interested are not 
j'epresenled. — Green v. Green, [1929] P. 
JOl ; 9S L. J. V. 58 ; 140 L. T. 93 ; suh noinl 
(;. V. G.. 45 T. L. R. 7 ; 73 Sol. Jo. 111. 

Amwkition • — Folld. Jones i\ Jones (1929), 98 L. J. P. 74. 

130c. S. P. Jones v. Jones (1929), 98 L. J. P. 74 ; 
140 L. T. (i47 ; 45 T. L. K. 292 ; 73 Sol. Jo. 
192. 

130d. Petition on behalf of several persons — 

Procedure.] — A petition for legitimation can 
only be pj’cscnted by the party to be legiti- 
mated. Persons having a common interest 
must proc(M>d by s(»parate petitions, but leave 
may be obtained h)r tliem t-o be heard together 
with on(* set of affidavit^ one body of 
evideiuje. Interested parties must be brought 
before tl)(‘ ct. Notice of the proposed petition 
must be gi\ en to the A.-G. one month beforti 
hling—hV A. B.’s Petition (1927), 90 

L. J. P. 155 ; 138 L. T. 64 ; siih now. Re 
Pi.A'iTON’s Petition, 43 T. L. R. 659 ; 71 
Sol. .To. 543. 

130e. Hearing — Whether In camerA.] — A 

petition filed under the above Act for the 
le^timation of a person who was bom 
illegitimate, but whose parents were married 
subsequently to his birth, is not a ])r()- 
ceeding which entitles petitioner to a hearing 
in earner A. — Greenway v. A.-G. (1927), 44 
T. L. R. 124 ; 71 Sol. Jo. 882; sub nom. Re 
A. B.’s Petition, 97 L. J. P. 104 ; sub nom. Re 
C. D.’s Petition, 138 L. T. 208. 

Avnofahon : — Refd. Jfr liowo, Stewart V. Lowe, LI 929] 2 OU. 

210 . 


92 i. Kndmcr as to IcuHimary - 
Declaration in matter o/ pedigree — Dy 
deeeanid tnetnher of favnly — Jiy father.] 
—A hushaiid or wife is ei) titled to 
prive evidence as to t‘\ents prior to 
Ibeir marriage even lliongh such evi- 
dence may have the effect of liastardis- 
ing a. child l)orn in wedlock. Upon an 
ap}di(‘ation hy A. for maintenance 
under 'ri'stator’s Family Mnintenauce 
A’ (lUardiuiiKhip of Infants Act, 1910, 
It app(‘ared that. A. was horn nhont 


H(*ven iveeks after the marriage of his 
mot tier i\ith M. lloclarations by M.. 
wlio wa>} dt‘ceased, wore tendered in 
<*vi(lence to show that, although M. 
liad tieeii intimate with his wife about 
fom* months before their marriage, 
A. was not his son, & that his wife had 
admitted that fact : — Held : the evi- 
dence was not rendered inadmissible 
by reason of the rule laid down in 
JtusscU V. Hvsftell, No. 70a, & the 
declarations of M. were admissible as 


evidence to prove mattem of pedigree. 
- Jte Mai'kay (1928), 28 8. K. N. 8. W. 
404 ; 45 N. 8. W. W. N. 100.— AUS. 

PART II. SECT. 2, SUB-SECT. 1. 

8j. Jurisdiction of court.] — Held: 
Legitimacy Declaration Act, 1858 
(Imp.), rives the ct. Jurisdiotiou to 
make a deolaration of legitimacy upon 
a direct application for that purpose. — 
Re G., [1922] 1 W. W. H. 978 ; 63 
D. L. R. 365 ; 17 Alta. L. R. 473.— 
CAN. 
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Part III. — Legitimation by Subsequent Marriage. 


132. Add, Annoiaiions : — Mentd. Oasdagli v, Oas- 
dagli, [1919] A. C. 145; Eustace v, Eustace, 
[1924] P. 45; He Annesley. Davidson v, 
Annesley, [1926] Ch. 692 ; A.-G for Alberta 
V, Cook, [1926] A. C. 444. 

152a. Under Legitimacy Act, 1926 (c. 60) -Death 
after marriage of parents - Before operative 
date of Act -Rights of issue.] -M. had twt) 
ilU gitimate cliildren, a son a daughter, by 
li., whom she subsequently married in 1905. 
"riie son died in 1919 leaving issue. L. died 
in 19J9. M. died in 1928 intestate : — Held: 
i.he son ha\ ing died before above Act came 
into force, his issue i-ook no share of M.’s 


estat (‘. — llv IjOwk, S'rEWAHT r. Lowe, (J929| 
2 Ch. 210 : 98 L. ,i. (Mi. 410 ; J41 L. T. 428 ; 
15 T L. 184. 

153. Add. Annoiaiioyi : — Mentd. K. v, Oopestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 


Si:( T. 2. UNDER LEGITIMACY ACT, 1926 (c. 60). 

Mode of determining legitimacy.] 

Nos. 130a-l30e, ante. 

Effect of Act — On rights of succession to 
intestate.] — JSce No. 152a, ante. 


Part IV.-— Legal Position of Bastard 


157. Add. Annotation: — Consd. Re Phillips, Re 
Howard, Charter v. Ferguson, [1919] 1 Ch. 
128. 

161. Add. Annoiaiions : — Mentd. Casdagli v. Cas- 
dagli, [1919] A. C. 145 ; Eustace v. Eustace, 
[1924] P. 46; Re Annesley, Davidson v, 
Annesley, [1926] Ch, 692 ; A.-O. for Alberta 
V. Cook. [1926] A. C. 444. 

162. Add. Annotations : — Mentd. Re Annesley, 
Davidson v, Ann(*sIoy, [1926] Ch. 692 ; Rc 


Ross, Ross V, Wateriiold (1029), 46 T. L. R. 
61. 

166. Add. Annolaiion : — ^Mentd. He Ross, Ross v, 
Waterficld (1929), 46 T. L. R. 61. 

168. Add. Annotation : — Mentd. R. v. A.-G. of 
British Columbia, [1924] A, C. 213. 

183. Add. Annotation : — Mentd. Boyce v. Was- 
brough, [1922] 1 A. C. 425. 

195. Add. Annotation : — Mentd. Re Dawson, 
Swainson v. Dawson, [>919] 1 Ch. 102, 


Part V. — Rights and Liabilities towards the Bastard. 


204a. S. P. Ex p. Emerson (1895), 11 T. L. R. 
218, D. C. 

206. Add. Annotation : — Consd. Green v. Green, 
[1929] P. 101. 

207. Add. Annotations : — Consd. Green lu Green, 
[1929 J P. 101. Mentd. Secretarv of Stat-i' 
for Home Affairs v. O’Brien, [1923] A. C. 603. 


210a. S. P. R. V. Claydon (1850), 34 L. T. O. S. 
46. 

225. Add. Annotation: — Refd. Green v. Green, 
[1929] P. 101. 

226. Add. Annotations : — ^Refd. Green v. Gi een, 
jl929] P. 101. Mentd. Secretary of State for 
Home Affairs v. O’Brien, [1923] A. C. 003. 


PART III. SECT. 1. 

Bk. Subsequent marriage of parents in 
England- — Child acquiring domicil in 
Ontario — Ontario Lt^imation Act, 1921 
(r. 53).] — W. was born out of wedlock 
In England ; his parents subsequently 
married in England ; & W. wont to 
Ontario when twenty-four years of 
age, & acquired a domicil in Ontario : — 
Held : W. was le^ttmate . — Re W., 
[1926] 2 D. L. R. 1177 ; 66 O. L. R. 
611.— CAN. 


PART IV. SECT. 1. 

164 i. Nullius flliua — Extent of rule.] 
— Reid : does not prevail in a ct, of cq. 
—He Connor, [1919] 1 1. R. 361.— IR. 


PART IV. SECT. 2. SUB-SECT. 2.— 
A. (b). 

167 ill. Right of Crown to escheat 

not affected — Although intestate legitima- 
Used per subsequens matHmonium .] — 
Re W., [1925] 2 D. L. R. 1177 ; 56 
U. L. R. 611.— CAN. 


PART V. SECT. 1. 

198 1. Father's right to custody — 
Father maintaining child.] — Held .* 1 & 
2 Vlct. c. 56, B. 63, imposed an 
obligation on the father to support & 
maintain an infant illegitimate son, 
which obligation the father was willing 
to fulfil, & had fulfilled until prevented 
by the mother, & the father was primd 
/actc entitled to the custody of the child. 
—Re Gavagan, [1922] 1 1. R. 148.— IR. 

205 via. 

Walter v. Culbertson, [1921] S. C. 
490 ; 58 Sc. L. R. 401.— SCOT. 

206 ixa. .]— 

Reid : a parent should not be deprived 
of the custody of an infant unless it is 
shown that the parent has abandoned 
or deserted it, or that his conduct has 
been such as to discntitlo liim to its 
custody, or that he has allowed it to 
bo brought up by another person at 
that person’s expense. — Re P., [1922] 
1 W. W. R. 853 ; 63 D. L, R. 430 ; 17 
Alta. L. R. 493.— CAN. 

si. “ Neglected child *' — Who is.] — 
An illegitimate child whose mother is 
unable to maintain It is a ** neglected 


child ** within Children’s Protection Act 
(Ontario), although cared & provided 
for by a third party . — Re S. (1919), 45 
O. L. R, 46.— CAN. 

sm. Equal Guardianship of Infants 
Act, R. S. B. C.. 1924 (c. 101)— 
applicahle to illeqUimate child.] — Rc 
H., Re Equal Gdardiansuip of 
Infants Act, [1927] 2 D. L. R. 91 ; 
[1927] 1 W. W. R. 441 ; 38 B. C. R. 
285.— CAN. 

PART V. SECT. 3. 

227 ii. .] — In the cAse 

of the father of a legitimate child, if he 
has not waived or forfeited his right 
by conduct, the ct. will allow his wishes 
on religion to control the faith of the 
child, even after his death, but. In the 
case of the mother of an illogitlmate 
child, will only do so so long as she is 
living, & the obligation to support the 
child remains, where special facts 
nullify or negative the application of 
any nile of law or practice compelling 
the ct. to yield to the wishes of a parent 
as to the religion of a child, the ct. is 
bound solely to pay regard to the 



Cases 241ar-306a. English and Empire Digest Supplement, 


241a. Permanent maintenance.] — (1) A 

judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father & his estate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 


— Be Macartney, Mapfarlane v. Macart- 
ney, [1921] 1 Ch, 622; 90 L. J. Ch. 314; 
124 L. T. 668 ; 66 Sol. Jo. 436. 

Annotation : — Oenerally, Montd. Beatty v. Beatty, [1924] 1 
K. B. 807. 

261. Add. Annotation : — Mentd. Scott v. Pattison, 
[1923] 2 K. B. 723. 


Part VI. — Affiliation Proceedings and Kindred Proceedings 

under Colonial Statutes. 


259. Add. Annotations : — Distd. Boyce v. Cox, 
[1922] 1 K. B. 149. Mentd. Grocock v. 
Grocock, [1920] 1 K. B. 1. 

262. Add, Annotation : — Distd. Boyce v. Cox, 
[1922] 1 K. B. 149, 

262a. Under separation order.] — An 

unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child : — Held : the mother was 
a “ single woman ” within 1872 Act, s. 3, the 
clXect of a sepajation order being to confer 
on her the status of a feme sole. — Boyce v. 
Cox, [1922] 1 K. B. 149 ; 91 L. J. K. B. 122 ; 
126 L. T. 264 ; 85 J. P. 279 ; 38 T. L. K. 
51 ; 60 Sol. Jo. 142 ; 20 L. G. R. 680 ; 27 
Cox, C. C. 139, D. C. 

263. Annotations : — For “ R. v. Suffolk JJ. (1884), 
12 J. P. 420 ” read “ R. v. Suffolk JJ. (1848), 
12 J. P. 420.’’ 

Add, Annotations : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. Mentd. RusseU v, 
Russell, [1924] A. C. 087. 

264. Add, Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

267. Add. Citation 20 Cox, C. C. 129. 

274a. After death of father .] — Be Macartney, 

Macparlanb V. Macartney, No. 241a, ante. 

278a. .] — (1) A woman who was with 

child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in wliich the woman 
usually resided. The woman went home to 


be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement of this visit the 
woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child : — Held : the woman 
resided in that petty sessional division within 
1872 Act, s. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order against the putative 
father, as that sect, did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices tave 
no jurisdiction to enter into any inquiry as 
to the validity of the original order. — ^R, v. 
Lancashire JJ., Exp. Tyrer, [1925] 1 K. B. 
200 ; 94 L. J. K. B. 331 ; 132 L. T. 382 ; 89 
J. P. 17 ; 41 T. L. R. 103 ; 69 Sol. Jo. 194 ; 
23 L. G. R. 32 ; 27 Cox, C. C. 711, D. C. 

280. Add, Annotedion : — Refd. R. v. Lancashire 
J,T., Ex p, Tyrer (1924), 88 J. P. Jo. 701. 

285. Add. Annotation : — Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

293. Add. Annotation : — Apld. Williams r. 

Letheren, [1919 j 2 K. B. 262. 

306a. 8 . P . Delombrb v. Fouquault (1909), 44 

L. Jo. 263. 


welf«iro of the child. — lie CJonnor, 
[1019] 1 I. II. 301.— IR. 

PART V. SECT. 4. 

p i. Child bom before 

Children of Unmarried Parents Art, 
1921 (Ont.) (c. r)i).]—IIcld: the father 
In not liable to bo pronecutod. — R. v. 
O'Dokntcll (1923), 39 Can. Grim. Cas. 
94.— CAN. 

PART VI. SECT. 1. 

263 ii. .]— Under Children of 

Unmarried Parents Act, 1921, the 
father of an illesritimate child is liable 
for the maintenance & care of the 
mother before, at, & after the birth 
of the child, notwithstanding that the 
child is still-born . — lie Kitucpatrick , 
& Mokoughan, [1927] 3 D. L. It. 540 ; 1 


60 O. L, R. 495.— CAN. 

•n. Uirth before passing of Children 
of Unmarried Parents Act, 1923 (c. 50) 
{Alia.).] — Tho above Act applies, where 
its conditions ore complied with, to a 
child bom before the Act was passed or 
came into operation. — A ndkrton v. 
Seroka, [1925] 2 D. L. R, 488 ; [1925] 

1 W. W. R. 1019 : 21 Alta. L. R. 100 ; 
affg. [1925] 1 W. W. B. 643.— CAN. 

sp. Birth outside Alberta — Children 
of Unmarried Parents Act, 1923 (c. 60) 
(Alia.) applicable.] — ^Munro v. Lrkd- 
RAM. [1925] 2 D. Ii, R. 604; [1925] 

1 W. W. R. 1113 ; 21 Alta. L. R. 75.— 
CAN. 

PART VI. SECT. 2. 

8t Who may lay complaint — Chil- . 
dren of Unmarried Parents Act, 1923, ' 


(c. 60) {Alia .).] — The deputy A.-G. of 
Alberta may authorise another person 
to act for the Superintendent or Neg- 
lected & Dependent Children in laying 
a complaint under the above Act. 
Such authorisation may be sufficiently 
given by telegram. — ^M unro v. Lbbd- 
UAM, [1925J 2 D. L. R. 604 ; [1925] 
1 W. W. R. 1113; 21 Alta. L. R, 
75.— CAN. 

a i, .] — Where the affi- 

davit filed by the mother stated that 
deft, was tho father of the child, not 
“ really the father ** as required by 
Children of Unmarried Parents Act, 
B. 26 : — Held • the omission of the 
word ** really ** was fatal, & the action 
should be dismissed. — Lancaster v. 
Vaughan (No. 2) (1924), 33 B. C. R. 
440.— CAN. 
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318, Add, Annotation : — Refd. Thomas i;. Jones, I 
[1920] 2 K. B. 309, j 

321. Add, Annotaiion : — Refd. Thomas v, JoneSs 
[1920] 2 K. B. 399. 

322. Add, Annotaiion : — Generally, Refd. Thomas 
V, Jones, [1921] 1 K. B. 22. 

323. Add, Annotaiion : — Consd. Thomas v, Jones, 
[1921] 1 K. B. 22. 

325a. .] — Applt. was charged on 

complaint preferred by resp. with being the 
father of a bastard child of resp. Applt. was 
a farmer & a bachelor. Resp. was his house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female se]h7ant, lit a flire for her & took her 
some tea & brandy. He also sent for the 
doctor. After the birth he allowed her & the 
child to remain for five weeks & two days, 
until June 17, in his house. There was no 
evidence whether she wfis sufficiently' re- 
covered to have left at an earlier date. 
Applt. admitted that during those live vreeks 
& two days he never asked reap, who was the 
father of her child. Kesp. in her evidence 
said that during that time, though she did 


not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was notliing for him to do but to pay. After 
resp. had left his house she wrote him a 
letter charging liim with being the father of 
the child, & asking him if he meant to pay 
for its maintenance. To that letter he made 
no reply : — Held : the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required by 1872 Act, s. 4. — Thomas v. 
Jones, [1921] 1 K. B. 22; 90 L. J. K. B. 
49 ; 124 L. T. 179 ; 85 J. P. 38 ; 3(5 T. h. K. 
872, C. A. 

334. Add, Annotaiion : — Refd. Kenney r. Kenney 
(1925), 133 L. T. 400. 

345. Add. Ciiaiion :~2 1.. M. & P. 130. 

366a. Variation of order — Adjudication of paternity 
— “Fresh evidence.*’] —On the application 
of resp., justices made an order adjudging 
that applt. was the father of her illegitimate 
child , & ordered him to make her a periodical 
payment. On a subsequent application by 
api)lt. under Criminal Justice Administration 


PART VI. SECT. 4. 


g (p. 3S)4) i. Children of IJn- 

married Parents Act, 1927, «. 21 — 
WhetJier retrospeciice.] — A procoedlug 
to obtain an affiliation order a^^amst A. 
JiH the father of an illegitimate child 
borne by W. on Oct. 13, 1925, was 
ooinmenc<*d under the provisions of 
Children of Unmarried I’arents Act, 
1921, & (H)ntinued after Children of 
Unmarried Parents Act, 1927, came 
Into force upon reooiving the royal 
assent on Apr. 5, 1927. Some evidence 
was taken lu June, 1927, & on Juno 29 
an order was pronounced by a county 
<*t. judge declaring A. to he the fathei* 
of the child ; — Held : above sect, 
which was difforont in terms from • 
sect. 25 of the earlier statute, was 
applicable to the proceeding though 
not in force when It was commenced. 
Above sect, providing that no order 
of affiliation shall he made ^ipon the 
evidence of the mother of the child 
nnlesB her evidence is corroboratt'd 
by some other material evidence, is 
an euaetmeut governing procedure 
only, & had effect from the time of 
its coming into force with respect, to 
any order made th(*roaftcr. Si whether 
or not the pnxjceding w’^as eommenced 
before or aft(*r the enactment emne 
into force. - Ue Wkjkk & Akmhtrong, 
11928] 2 U. Ij. It, 210 ; 49 Can. Crini. 
Cas. 281 ; 01 O. L. It. (JOT.— CAN. 

317 xii. Add revsd. snb norm. lilD- 
L12Y V. Wiiipp, 22 C. L. 11. 381.” 


317 xii a. .] — An 

isolated instance of familiarity in the 
jirosenco of a third person & a state- 
ment by tho putative father when 
taxed with the paternity of the child 
that other men besides him could be 
the father of it, do not amount to 
corroboration under Infant Life Pro- 
tection Act, 1907, 8. 19, of the evidence 
of complainant that deft, was the 
father of her child. — Frost v. Allen 
(1919), 15 Tas. L. R. 12.— AUS. 


317 xxxiii a. .] — in 

an action by P. against L. for lying-in 
Sc medical expenses & ailment for her 
Illegitimate child, L. denied on oath 
P.’s allegation of seduction : — Field : 
the corroborative evidence In regard 
to seduction required must be evidence 
aliunde which was inconslfitent with 
deft. *8 innocence. — Du Plrssis n. 
Levy (1925), 46 N. L. U. 249.— S. AP. 

317 xxxiii b. A 

denial of a conversation tostifled to 
by independent evidence : — field : an 
implied admission which vested the 
evidence with a quality it did not 


previously possess. & corroboratiou of 
the motlicr*s evidence In a material 
particular. — Pittman v. Byrne, 11926] 
S. A. y. H. 207.— AUS. 

317 xxxiii c. — .] - 

Evidence of a false denial by deft, is 
not corroboration, whore such denial 
is not of facta establishing, or con- 
nected with, opportunities for inter- 
course at the critical time, & there is 
no evidence of opportunity, on the 
occasions referred to, which e.an C4iuse 
the denial to give any particular colour 
to facts which have no suggestive 
signiflcaiico. — ^Morrison v. Taylor, 
fr9271 V. L. R. 62 ; 119271 Argus L. 11. 
30.— AUS. 

317 xxxiii d. .1— R. 

V. Moore (1927). 38 B. C. R. 4 25.— CAN. 

317 xxxiii e. — -.J — 

Lucier V. OuLLErrE (Sask.), 1 1928] 3 
\V. W. R. 587.— CAN. 

317 xxxviii a. . 1 

— On a complaint that deft, had left 
his illcgii.imate child without adequate 
means of support, evidence was given 
by the c<»mplumaiit that deft, was the 
father of the child. Letters which 
pltf. swore she had received from deft.. 
Sc whieJi pointed to sexual intercourse 
at a relevant period, w'cre admitted 
without obiection. In one of those 
letters reference w’as made to tho 
enclosure of £2. In another tho 
writer acknowledged the receipt of 
letters from the complainant. Deft.’s 
soil’, tendered letters written by the 
complainant to deft, in one of wliich 
reference was made to the receipt 
of money from deft. Complainant's 
Holr. also rendered a letter written to 
him by deft.’s solr.. In which it was 
admitted, though paternity was denied, 
that (Icsft. had contributed towards 
the support of a prior illegitimato 
child of whi(;h tho complainant was 
also tho mother : — Held : there was 
Hufflclent corroboration of the mother’s 
oath that deft, was the father of her 

child. CaLLAN V. llARTY, Ex p. 

II ARTY (1928), 22 Q. J. P. 78.— AUS. 

817 xlva. .]— 

Where reliance is placed upon oppor- 
tunity of Intercourse, that evidence 
must be supplemented by evidence of 
circumstances which lead to the In- 
forenoo that It was probable that ad- 
vantage would be taken of tho oppor- 
tunity. — R idley v. Whipp (1916), 22 
C. L. R. 381.— AUS. 

317 xlv b. .]— 

On tho hearing of a complaint under 
Illegitimato Children’s Act, R.S.M., 
oni 


19i:’) (c, 92), tlic corroboration of tho 
mother’s evidence mi Hired to support 
a filiation order may bo supplied, not 
by mere proof of opportunity of inter- 
course, ‘but by such proof coupled with 
the fact that deft, denies circumstances 
with respect to it whlcli are otherwise 
proved & innocent m (heiiiselves & 
thereby gives to the pioved oppor- 
tunity a different complexion from 
what it would have borne had such 
fal.so st^itements not been made. — 
liAKTLKY V. Gall, (1925) 3 D. L R. 
58.3 . [1925] 2 W. W. R. 669 ; 35 

Man. L. H. ’200.— CAN. 

317 xlvc. Failure 

of daendarU to call einUence 
ecidcncc himself.] — Held: deft.’s con- 
duct did not afford corroboration of 
pltf.’s case. — F a DDES r. M'Nk.isii, 
(19231 8. C. 443. -SCOT. 

317 xlixa. — - — - - — .1 Sin- 
clair V. Rankin, (19211 S. C. 933 ; 58 
Sc. L. R. 621.— SCOT. 

317 xlix b. - -.I-- Mere 

promiHciiity of Bcxual mtcrc.oiirsc with- 
out cvklc.nce that Kuch intercourse 
1>akcs place as a means of gam does not 
justify a finding that a woman is a 
(M)inmon prostitute. - Nicholle o.Pad- 
DiCK, 119271 S. A. S. It. SU-k- AUS. 


PART VI. SECT. 5. 


g i. No evidence of means <£• 

expenses .] — An order made under 
CJuldren of Unmarried Parents Act, 
1923 (c. 50) (Alta.), fixing amounts to 
1)0 paid by tho putative father sot 
aside, where it was made without 
evidence being adduced as to his 
means, the expenses Incurred by tiie 
mother, or tho respective abilities of 
the parents to provide for the child. 
— AndeRTON V. SJCROKA, [1925] 2 

D. Ii. R. 912 ; (19251 2 W. W. R. 4.13 
21 Alta. L. R. 362.— CAN. 


g i - Variation of order, ] — Where 

the mother craved an increase because 
of the coat of living due to the war - 
Held : tho amount of inlying expenses 
bo unaltered, but decree granted for 
4s. 6d. per week, in name of alinicnt, 
permission being granted to 
apply to tho ct. 
circumstances arise. — i^okues v. 

THKW, (1019J S. C. 242 ; 5b be. L. R. 
137.— SCOT. 


g iii, .J- The true criterion in 

Scotland is, not tho rank or financial 
position of th(‘ parties, but the support 
beyond want which must be uccordetl 
t-o an illegitiniale child. — F raser t . 
CJampbell, [1927] 8. C. 589.— SCOT. 
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Act, 1914 (c. 68), s. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no jiowcr to 
deal with that part of the order wliich 
adjudged the paternity: — Held: (1) the 
justices were right ; (2) (Avoiiy & Shear- 
man, J.T.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
(;ome to the knowledge of applt. since the 
hearing, that evidence was not “ fresh 
evidence within sect. 30 (3). — Colchester 
V, Peck, [1920] 2 K. B. 366; 95 L. J. K. B. 
1038; 135 L. T. 32; 90 J. P. 130; 42 
T. L. R. 535 ; 28 Cox, C. C. 226, D. C. 

Annotation : — As to (1) Folld. B. v. Copeetake, Ex p. Wilkin- 
son (192G). 90 J. P. 191. . 

366b. .] — (1) Criminal Justice Ad- ' 

ministration Act, 1914 (c. 38), s. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) “Fresh evidence” must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgnaent of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case. — H. v. Copestake, Ex p, 
Wilkinson, [1927J 1 K. B. 468 , 96 L. J. K. B. 
65 ; 136 L. T. 100 ; 90 J. P. 191 ; 24 L. G. R.. 
562, C. A. 

367. Add. Annotations : — Refd. Grocock v. Gro- 
cock, [1920] 1 K. B. 1. Mentd. Jones v. 
Jones, [1924] P. 203. 

duftt. uuduutja uisvieuuii.j — uuuer i 


Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law. — Grocock v. 
Grocock, [1920] 1 K. B. 1 ; 88 L. J. K. B. 
1068 ; 121 L. T. 466 ; 83 J. P. 185 ; 35 
T. L. R. 609 ; 63 Sol. Jo. 627 ; 17 L. G. R. 
623 ; 26 Cox, C. C. 485, D. Q. 

Annotation: — Befd. Colchester v. Peck, [1926] 2 K. B. 366. 

372. Add. Annotation : — Mentd. Marshall v. Mal- 
colm (1917), 87 L. J. K. B. 491. 

372a. Application for warrant — Jurisdiction 

of Justices to question validity of affiliation 
order.] — R. v. IjANcashire 13., Ex p. Tyrer, 
No. 278a, ante. 

376. Add. Annotation : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

379. Add. Annotations : — As to (1 ) Apld. Grocock v. 
Grocock, [1920] 1 K. B. 1. Expld. Colchester 
V. Peck, [1926] 2 K. B. 366. 

384. Add. Citation : — sub nom. R. v. Smith, 55 
L. J. M. C. 147. 

395. Add. Annotation : — ^Refd. Marsland v. Tag- 
gart, [1928] 2 K. B. 447. 

398. After this case add : — 

— .] — Eee. noiv. Summary 

Jurisdiction Act, 1879 (c. 49), ss. 35, 47. 

403a. New evidence.] — Complainant in 

an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, &> an order on the 
evidence & on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the rule in the 
preseuD uttue was uuuameu uu an amuaviu uy 


PART VI. SECT. 6. 

sw. I7npri807micnl— Failure in pay 
altnu’7tt — Offer by father to umintain 
child in his home.] — Ju an application 
under Civil Imprisonmont (Scotland) 
Act, 1882, s. 4, by the mother of two 
ilJegitiniato dauKhtors for warrant to 
imprlsoii the father, in resjand- of his 
failnrc to obteinper a charjye proceed - 
inpT upon a d(H;ree for payment of 
aliment until the children respectivoly 
atUiijiod fourteen years of age, the 
►SherllT, notwithstaudiiiff an offer by 
the fathi^r, a married man, to maintain 
the eliildroD, who were then over ten 
years of apre, in hiB own home, Krantcd 
warrant of imprisonment. The father, 
havinjr sought to suspend the eharpe 

warrant, the mother contended that 
his offer of maintenance should not be 
entertained, in respect that, under 
the decree for aliment which was still 
current, his oblii?ation could only bo 
dischartrod by money i)ayments ; — 
Held : (1) a father’s option at common 
law to maintain his illejfitiinate child 
in his home, if a boy aftiT the asre of 
seven, & if a girl after the aj?e of ten, 
was not excluded by the fact that at 
tiie date of such an offer of maintenance 
a decree against him for aliment w’as 
still current : (2) in view of the bond 
fide offer of maintenance here made, 
the complain er was not a person 
wilfully refusing to pay aliment within 
Civil Imprisonment (Scotland) Act, 
1882, s. 4, & charge 8: wairant sus- 
pended. — Macdonald r. Hexoon 
[19291 S. O. 172.-~SCOT. 

PART VI. SECT. 7, SUB-SECT. 2. 

400 ii. Irrcaularily or 

illegality in proceedings .] — Hlegitimato 
OhUdren's Act, R. S. S. 1 920 (c.l56) , s. 1 0. 
erivos the ct. power at the instance of a 
putative father to rescind or vary an 
order. Ho thus has a means of relief, & 
certiorari may in the discretion of the 


superior ot. be refused. — Dwykr v. 
Bulbeck, (19231 1 D. L. R. 597 ; 39 
Can. Crlra. Cas. 162 ; 16 Sosk. L. R. 
13 ; [19221 3 W. W. R. 391.— CAN. 

r i. Refusal to vary or 

rescind ordrr.l— -The magistrate has no 
discretion to refuse to hear an applica- 
tion, but after hearing it he may refuse 
to rescind or vary his order. If the 
magistrate refuses to hoar the applica- 
tion, appot. is entitled to a prci’ogative 
writ of mandamus to compel him to do 
so. — W heatley v. Howard, [1923] 3 
D. L. R, 288 ; 2 W. W. R. 942.— CAN. 

y i. Orounds for allowing appeal. ] 

— On appeal to a county ct. judge 
from an order of filiation made against 
deft, in a bastardy case by a stipendiary 
magistrate, the judge, after rehearing 
the case, disbolievod the evidence of the 
mother, who was contradicted in im- 
portant particulars by independent 
witnesses, 8c contradicted her evidence 
before the magistrate, as to the pater- 
nity of the child : — Held : the appeal 
from the county ct. judge must be 
dismissed. — ^Mulgbave v. Clancet 
(1925), 58 N. S. R. 105.— CAN. 

y ii. At whai place.] — In a com- 
plaint under Children of Unmarried 
Parents Act, R. S. B. C.. 1924 (c. 34), 
R. 7 (1), “ the cause of the complaint 
within Summary Convictions Act, 
R. S. B. C., 1924 (c. 245), s. 77, is the 
seduction & not the birth of the child ; 
& an appeal from the dismissal of the 
complaint is properly taken to the 
ooimty ct. neai* 08 t the place whore the 
seduction occurred. — Ferguson v. 
Taylor (B. C.). [1926] 3 W. W. R. 
203 ; 46 Can. Crim. Cas. 149.— CAN. 

d i. Under Illegitimate Children's 

Act, R. S. 8., 1920 (c. 156).]— An order 
made by a magistrate imder s. 5 of the 
above Act may be varied by him on 
the application of eithor of the parties 
under a. 9, &; may be rescinded or 


varied by him on the application of the 
putative father under s. 10. — ^Wheat- 
ley V. Howard, [1923] 3 D. L. R. 288 ; 
2 W. W. R. 942.— CAN, 

BX. Compliance with order — Whether 
coTuhtwn precedent to appeal.] — It is not 
a condition precedent to the bringing of 
an appeal by a deft, from au order under 
Children of Uiiiiiarriijd I’arcnts Act. 
1924 (c. 34), as amended, that proof 
be furnished that he has complied 
with the terms of the order. — H yneh 
V. Alton (B. C.), [1928] 3 W. W. R. 
261. » -CAN. 

sy. To Sirjireme Court — What court 
7nny consider.] -In an appeal on a 
point of law under Beslitiite Persons 
Act, 1910, from an affiliation order, 
on tlio ground that complainant's 
evidence was not- con’oborated in a 
material particular as required by 
sect. 10 of that Ai*t, the magistrate’s 
notes of evidence should be incorporated 
in & form part of the ease on apiieal, 
& the discretion to admit evidence 
imder sect. 68 of the Act not strictly 
legally admissible belongs solely to 
the magistrate & is not controllable 
by the Supreme Ct. The latter ct., 
however, is entitled to have regard to 
the nature of such e\ldence, once 
admitted, when considering whether 
the evidence submitted as corrobora- 
tive may be regarded as such, its proper 
function on an appeal on a i>oint of 
law being to deteiTnine whether there 
was evidence wliioh was corroborative ; 
& If there was such evidence, it is not 
for the Appellate Ct. but for the 
magistrate to determine whether or 
not the evidence satisfied him. Qu. : 
whether the Apjiellate Ct. on appeal 
on a point of law is entitled to treat 
as corroborative evidence not relied 
on by the magistrate as corroborative. 
— ^Anson V. Parker, 11928] N. Z. L. R. 
490.— N.Z. 
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complaLaant’s husband that he had cohabited 
with complainant at the material date & 
could have been the father of the child : — 
Held : the question of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father ; the ct. would not, in 
support of a rule for a certiorari^ rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
sessions, to which, owing to lapse of time, an 
appeal could not be made. — R. v. Markham, 
Ex p. Marsh (1923), 67 Sol. Jo. 618. 

403b. Sufficiency of corroboration.] — 

On a bastardy siunmons justices, having 
heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms : 


On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft, is the 
putative father of the child ” : — Held : the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction, & 
a writ of certiorari should not issue to quash 
their order. — R. v. Lincolnshire Ex p. 

Brett, [1926] 2 K. B. 192 ; 95 L. J. K. H. 
827; 135 L. T. 141; 90 J. P. 149; 28 
Cox, 0. C. 178, C. A. 



Cases 4—263. 


English and Empire Digest Supplement. 


BANKRUPTCY AND INSOLVENCY 
Part I. — Bankruptcy Jurisdiction. 


4. Add, Annotations : — Refd. Re Lister, Rx p, 
Bradford Overseers & Bradford Corpn., [1926] 
Ch. 149. Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. 0. 384 ; Wise v. 
Lansdell, [1921] 1 Ch. 420 ; T-i(*itcli v. Bmmf>tt, 
11929] 2 K. B. 230. 

11. Add. Anjiotation : — Mentd. Rr Debtor, [19291 
1 Ch. 362. 

19. Add. Annotation : — Mentd. B. r. Norman, 
[1924] 2 K. B. 315. 

26. Add. Annotation : — Mentd. B.. v. Customs Sc 
Excise Comrs., [1928] A. C. 402. 

27. Add. Annotation: — Refd. Bowling v. Camp 
(1922), 128 L. T. 342. 

29. Add. Annotation : — Mentd. Re Moss, Ex p. 
Everitt (1923), 93 L. J. Ch. 98. 

40a. How derived.] — Re Prior, Ex p. 

I^IOR, No. 1548a, post. 

60. Add. Annotations : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Refd. Re 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835 ; Re 
liondon County Commercial Reinsurance 
Omce, [1922] 2 Ch. 67 ; Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814; Re Wait, [1927] 1 Ch. 606. 
Mentd. Re Harrington Motor Co., Ex p. . 
Chaplin, [1928] Ch. 105. 1 

69. Add. Annotation: — Refd. B. v. Customs Sc 
Excise Comrs., [1928], A. C. 402. 

79a. Dependent on intention.] — Ex p. 

IlLACKMOHE (1801), 6 Vcs. 3 ; 31 E. B. 909, 

L. C. 

AumMion: — Refd. Rr Rryant, Ex p- Patornon (1813), J 
Rose, 402. 

79b. Actor.] — Tt is certain that no actor, I 

nor any person exhibiting gymnastic feats in 
})ublic, nor ev(*n the proprietor of a theatre, 
would be a trader within the meaning of tlie 
Bkpey. A(;t (Kelly, C.B.). — Speak v. 
Cowell (1S7:1), L. K. 9 Excli. 25 ; 43 L. .1. 

M. (M9; 29L. T. 434. 

134. Add. Annotation : — Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 

160a. .] — A surgeon dispensing his * 

own medicines : — Held : a trader within 
the bkpt. law. — Nicholson v. Cooper (1858), 
31 L. T. O. S. 184. 

161. Add. Annotation : — Mentd. Re Charters, Exp. 
Trustee, [1923] B. & C. B. 94. 

163. Add. Annotation : — Mentd. The Joannis Vatis 
(1921). 15 Asp. M. L. C. 506. 

177. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 I.. T. 7.36. 
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4ii. .] — Imperial Bank of 

Canada v. Barber, [1921] 20 O. W. N. 
282 : 59 D. L. R. 523 ; 1 C. B. R. 485. 

—CAN. 

20 ill. .1 — Bkpey. Act 

applies to debts & contracts, inchulinR 
leases, cxistiup: when it came iiitn 
force.— Rc McKay (1921), 51 O. h. R. 


190a. Theatrical proprietor.] — Speak v. Powell, 
No. 79b, ante. 

197. Add. Annotation : — Mentd. Whitney v, I. B. 
Comrs. (1925), 42 T. L. B. 58. 

199. Add. Annotation : — ^Mentd. Victoria City v. 
Vancouver Island (Bp.), [1921] 2 A. C. 384. 

218a. 8. P. R. V. Cole (1698), 12 Mod. Rep. 243 ; 
1 Ld. Baym. 443 ; Holt, K. B. 360 ; 88 E. R. 
1293. 

Annotation: — Refd. Belton v. Hodges (1832), 9 Bing. 365. 

218b. S. P. Re Cooke, Ex p. Adam (1813), as 
reported in 1 Ves. & B. 493 ; 2 Rose, 36 ; 35 
E. B. 191. 

Annatalions : — Refd. Re Smcdlcy (1804), 10 L. T. 432. 
Mentd. Rr Barrow. Ex v. Moult (1832), 1 Dcac. & Ch. 44 ; 
Belt, on r. Hodges (1832), 9 Bing. 365 ; Wickham v. Wick- 
ham (1855), 2 K. & J. 478 ; Re Deane, Ex p. (loldsnild 
(1857). 1 Do G. & J. 257. 

223a. ; ,] — A person who buys goods 

under age cannot, when he comes of age, 
be bkpt. in respect of them. — W hitlock’s 
Case (1725), Cas. temp. King, 46 ; 25 E. B. 
215. 

224. Add. Annotation : — Apld. Be L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 

226. Add. Annotation ; — Apld. Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1026), 95 
1.. J. Ch. 258. 

226a. .] — In the absence of debts actually 

enforceable against them infants cannot be 
made bkpt., even on their own petition. — 
Re A. & M., [1926] Ob. 271 ; 70 Sol. Jo. 607 ; 

I nom. Relj.A.Sc B. F. M., Ex p. Opptcial 
Receiver v. The Debtors, 95 L. J. Ch. 258 ; 
134 L. T. 539 ; [1926J B. & C. B. 19, D. C. 

230. Add. Annotations Apld. Re A. Sc M., [1926] 
Ch. 274. Refd. Hawkins & Sunderland v. 
Duch6 (1921), 90 L. J. K. B. 913 ; Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. Mentd. 
Re A Debtor, [1922] 2 K. B. 109. 

235. Add. Annotation : — Apld. He L. A. &B. F. M., 
Official Receiver v. 3’he Debtors (1926), 95 
L. J.Ch, 258. 

263. For “ Held : she was subject . . . under 
1883 Act, s. 24 ” read, “ Held : such power 
of appointment was not separate proper^ 
within Married Women’s Property Act, 1882, 
s. 1 (5), & she could not be directed to appoint 
to her trustee in bkpey. under 1883 Act, 
s. 24.” 

Add. Annotations Apld. Re Mathicson, 
[1927] 1 Ch. 283. Refd. Re Armstrong, 
Ex p. Boyd (1888), 21 Q. B. D. 204. 


Bololy in farming,** etc., so long as his 
debts in oonneotion with his former 
business remain unpaid. Ho must be 
deemed to be still carrying on that 
business until all the debts are paid, & 
he is not protected by Bkpov. Act, 
B. 8 (1 ). — Re Gartrell, Exp. Kearns. 
1 1923 1 3 D. L. R. 406 ; [1923 12 W. W. R. 
C. B. R. 103.— CAN. 


80 : 2 C. B. R. 69 ; 64 D. L. R. 699.- 

CAN. 
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121 ii. Debts of former 

business unpaid. t — A person who ceases 
to carry on his business & becomes a 
farmer is not a person “ engaged 


855 ; 4 



VoL IV.— Bankruptcy. Cases 267— 390a, 


267, Add, Annotations: — to (1) Apld, lie 
Debtor (No. 3 of 1926) (1926), 135 L. T. 689. 
Held. South Behar By. v, I. R. Comrs., [1925] 

A. C. 476. 

274a. What is — Professional artiste producing 

scenae.] — Be A Debtor (No. 3 of 1926), 
[1927] 1 Ch. 97; 135 L. T. 689; [1926] 

B. & C. R. 86, 0. A. 

^Tinofaiion Refd. lie Bankruptcy NotifiC (No. 292 of 1028) 
(1928), 44 T. L. R. 633. 

274b, Engaging in speculative trans- 

actions.] — ^A series of speculative transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 
extending over a long period of time, may * 
amount to carrying on a “ business ** within 
1914 Act, s. 125 (1), so as to make her subject 
to the bkpey. laws . — Re Bankruptcy Notice 
(No. 292 OP 1928) (1928), 44 T. L. R. 533, 

C. A. 

276. Add, Annotations : — Refd. Engelke v, Mus- 
mann, [1928] A. 0. 433. Mentd. Musmann v, 
Engelke (1927), 96 L. J. K. B. 824. 

285, Add, Annotation : — Consd. Pood Oontrollcr 
V, Cork, [1923] A. C. 647. 

286. Add, Annotations : — Consd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. Refd. A.-G. 
V, De Keyser’s Royal Hotel, [1920] A. C. 508. 

297. Add, Annotation : — Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

312. Add. Annotations : — Consd. Re Stanton, IJogg 
V. Maule (1927), 44 T. L. R. 118. Mentd. 
Re Stanton, [1928] 1 K. B. 464. 


321. Add, Annotation : — Mentd. Hawkins & Sun- 
derland V, Duch^ (1921), 90 L. J. K. B. 913. 

331. Add. Annotation ': — Refd. Hawkins & Sunder- 
land V, Duch6 (1921), 90 L. J. K. B. 913. 

333. Add. Annotation : — Apld. B. v. Central 
Criminal Court JJ., Ex 7>, L. C. C., [1925] 
2 K. B. 43. 

336. Add, Annotation : — Mentd. Re Whaley, Ex p. 
Official Receiver, [1921] 2 K. B. 623. 

385. Add, Annotation : — Mentd. Whitney v, I. R. 
Comrs. (1925), 42 T. L. R. 58. 

388. Add. Annotation : — Apld. Re A Debtor, [1922] 
2 Ch. 470. 

389. Add. Annotation : — Consd. Re A Debtor, 
[1922] 2 Ch. 470. 

389a. .] — A debtor cannot 

avoid the operation of a bkpey. notice, served 
upou him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate imder Bkpey. (Scotland) Act, 1913 
(c. 20). A receiving order made in pursuance 
of the bkpey. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration . — Re A Debtor 
(No. 199 OP 1922), [1922] 2 Ch. 470 ; 91 
L. J. Ch. 577 ; 127 L. T. 832 ; 38 T. L. R. 
683 ; 66 Sol. Jo. 521 ; [1922] B. & C. R. 
151, C. A. 

390a. .1 — Itc A Debtor 

(No. 737 OF 1928), No. 957a, “po6{/. 
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266 i. Judgment debt — Bankruptcy 
Act, 1908, s. 26 ( / ).] — A bkpey. notieo 
under the above sub -sect, cannot 1x5 
issued against a married woman 
against whom a creditor has recovered 
a judgment . — Re Walkeu, Bx p. 
Hinkey, [1927] N. Z. L. R. 81.— N.Z. 

267 i. Carrymg on business .] — It is 
only io cases where a marnoci woman i 
carries on a trade or business that slu5 I 
is subjeset to Bkpey. Act, 1919 (c. 36) 
(Can.).— Re Stone, [1925] 4 D. L. R. 
618.— CAN. 

267 ii. In partnership with 

husband.] — Held : debtor was not 
carrying on business separately from 
her husband, & her adjudication in 
bkpey, was irregular . — Re ScoiT (1924), 
20 Tas. L. R. 43.— AUS. 


Tlie trustoe in bkpey. of R.*b estate 
moved for an order declaring that T. 
WHS a general i)artnor of R. or that 
T. had wrongfully obtained from the 
firm of R. Bros, of which H. had boon 
a member a certain sum of money : — 
Held : the trustee did not ri'present 
the firm of R. Bros., the authorised 
assignment having been executed by 
R. only, & the Bkpey. Ct. had no 
.iurisdlction to try tlio questions raised 
l)y the trustee’s motion. — 7iV" Rey- 
nolds. [1928] 3 D. Ti. 1{. 662 , 62 
O. L. R. 360 ; 10 C. B. R. 127.- CAN. 

sd. To order repayment of money — 
Paid by assignee In creditor — Mistake of 
law.] — Held : jurisdiction could not be 
excluded by a plea of j)aynicnt by 
mistake of law.- — D empbky v. Ph’EK, 
119211 N. Z. L. R. 763.— N.Z. 


PART I. SECT. 3, SUB-SECT. 7. 

■a. Assignee of debt — Assigned by 
debtor with, consent of creditor.] — He 
Star Floorino Co., [1924] 3 D L. R. 
269 ; 4 C. B. R. 679.— CAN. 


PART 1. SECT. 4, SUB-SECT. 1. 

0 i. To deal loiih prosecution of 
fraudulent debtors .] — Under Bkpey. Act, 
8. 93, the prosecution may be ordered 
& proceed od with in the ordinary way 
before the existing cnminal cts. It 
does not require the judge in bkpey. 
to hear evidence &, If he thinks tit, to 
commit aocused to stand trial although 
under sect. 95 the judge In bkpey. has 
a right to do so. — R. v. Qoldhammbr. 
[1924] 3 D. L. R. 1007 ; Q. K. 36 K. B. 
507 : 5 C. B. R. 127.— CAN. 

sb. Under Bankruptcy Act, 3 919 
(c. 36 ) — To order stay of execution — 
Until receiving order dealt with .] — 
Held : the ct, had such power . — Re 
Thompson Powder Co„ Re Windino- 
Up Act, [1923] 1 h. L. R. 496 ; 3 
C B. R. 481.— CAN. 


sc. Under Bankrnpky Act, s. 63. J - 
The Jurisdiction confeiTcd by Bkpey. 
Act, s. 63, is confined ti> the adminis- 
tration of the bkpt.’s estate, & does not 
extend to persons or matters outside 
the Act. 


PART I. SECT. 4, SUB-SECT. 2. 

se. Superior Court.] — Th(5 

Superior (Jt.. sitting in any provincial 
judicial district has jurisdiction io 
hear a jietition in bkpey. served upon 
.*1 ilebtor residing & doing business in 
any part of the province. — Roily v. 
MuNimTY, [19281 1 R. L. R. 926; 

11928] S. C. R. 182 ; 8 C. R. R. 606.— 
CAN. 


PART I. SECT. 4, SUB-SECT. 4. 

363 i. With intent to defeat 

creditors ] — If debtor before bis bkpey. 
pays money fraudulently, with a view 
to concealing from his creditors his 
assets, the ct. will order repayment of 
such money . — Rc Cohkn & Sweigman, 
ICx p. Rosenberg, [192.6] X D. L. R. 
248 ; 6 C. B. U. 346.— CAN. 

PART I. SECT. 6. 

388 xiv. Power of Scottish Court 

to confirm foreign sequestration rf* to 
authorise sale of property in Scotland.] — 
A petition was presented by the official 
receiver appointed by the Ct. of Chile 
in the sequestration of the estates of a 
deceased person resident there, craving 
the ot. to confirm the Chilian sequestra- 
tion, to authorise petitioner to 
OCiK. 


sell Scottish heritage bclongmg to 
deceased’s estate. He to authorise 
petitioner to uplift the proceeds of 
certam Scottish policies of assurance 
on the life of deceased. The ct. 
grant/od authority to petitioner to soli 
the Scottish heritage on certain terms, 
under a declaration that such sale 
should not operate conversion, & on 
condition that petitioner should con- 
sign the balance of the proceeds in the 
name of the accountant of ct, to 
abide the orders of th(5 ct.. but refused, 
as unaocessary, the crave of the 
pelitiou for authority to uplift the 
proceeds of the jiolicieB of assurance. — 
Araya V. CoGliiLL, [1921] S. C. 402, 
58 Sc. L. R. 395.— SCOT. 


PART I. SECT. 7. 

392 ill a. Whether enforceable in 

Saskatchewan — Necessity for notice io 
interested parties.] — Qu. : whether the 
words “ British Cl.” in Imperial 
Rkpey. Act, 1914 (c. 69), s. 122, include 
a Canadian Ct. tsxercising bkpej . 
jurisdiction, & w’hothcr the provi8h>iiH 
of said Act apply to iimnovablcs* iii 
Canada. Even if said words 8c pro- 
visions do BO apply, an application 
to the Saskatchewan Ct, of K. R., 
by a trubteo in bkj)cy. appomtrd in 
England, for an order giving clfect 
to anlordor made there under sect. 122 
will not be heard if due & proper notK5o 
of the application has not b(5cn given 
to all persons interested in the relief 
sought thereby . — Re Ckaham bSosk.), 
119281 4 D. L. R. 376 ; [1928] 3 

W. W. R. 8 ; 10 C. R. R. 171.— CAN. 

o. For ** Order of Canadian Pro- 
mneial Court — Where good throughout 
Canada.** read ” Order of provincial 
court — Good throughout Union.** 

o i, No request of other provincial 

cmirt — Subsequent motion to remedy 
omission .] — Where a motion was made 
without ^uch ivqucst, the ct. granted a 
similar motion, made after such inquest 
had been obtained, to remedy the 
omission. — Re Lkgacic & Lepina’i , 
11922] 3 W. W. R. 284 ; 70 D. L. R. 
867.— CAN. 
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Part II. — Acts 

397, Add, Annotation : — Mentd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 58. 

409. A dd. Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

410. Add. Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

419, Add. Annotation : — Mentd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 506. 

421. Add. Annotation: — Refd. Lipton v. Bell, 
[1924] 1 K, B. 701. 

428. Add. Citations : — sub nom. Be Phillips, 
Ex p. Phillips, 69 L. J. Q. B. 604 ; 82 L. T. 
691 ; 44 Sol. Jo. 469 1; 7 Mans. 277, D. C. 

434a. .] — An unstamped 

deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
^ after it has ceased to be available as an act 
*of bkpcy., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the pr<merty comprised 
in the deed. — Be Shaw, Ex p. Official 
Receiver (1920), 90 L. J. K. B. 204 ; [1920] 
B. & C. R. 166. 

451. Add. Citation : — 1 Sm. &; G. 246, n. ; 65 
E. R. 106. 

454a. .] — By indenture dated Feb. 21, 

1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, ^ B. had 
lodged a proof for £470 9s. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 
solr., his bill of costs amounted to 
£217 10s. Id., & that B. had undertaken to 
pay to a bank certain moneys due to them 
by bkpt. on realising his securities, &; that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 
& £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 
• to him upon trust, in the first place to pay 
, & discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
discharge certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of S. & her children. On Feb. 3, 


of Bankruptcy. 

1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by H. for £58 6«. lid. for the 
board & lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 3, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 : — 
Held : on the facts the assignment was 
executed wdth the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act of bkpcy. under 1914 Act, s. 1 (1 ) [b). 
— Be Prior, Ex p. Trustee, [1922] B. & 
C. R. 1, C. A. 

468. Add. Annotations : — Expld. Be Fredericke & 
Whitworth, Exp. Hibbard, [1927] 1 Ch. 253. 
Refd. Be Debtors (No. 771 of 1926) (1926), 
43 T. L. R. 9. 

469. Add. Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

471. Add. Annotations : — Consd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. Be Moyle, 
Ex p. T^tee, [1924] B. & C. R. 22 ; Be Drage, 
Palmer & Roberts v. Knight (1926), 134 L. T. 
765. 

479. Add. Annotation : — Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

487. Add. Ajinotation : — -Mentd. Sevcuoaks D. 1). C. 
V. Twyimm, [1929] 2 K. B. 410. 

488. Add. Annotation : — Refd. Be Prior, Ex p. 
Trustee, [1922] B. & C. R. 1. 

489. Add. Annotations : — Refd. Be Stanton, llogg 
V. Maule (1927), 44 T. L, R. 118. Mentd. Be 
Stanton, [1928] 1 K. B. 464. 

501. Add Annotation : — Refd. Be Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

523. Add. Annotation : — ^Mentd. Be Mellor. Alvarez 
V. Dodgson, [1922] 1 Ch. 312. 

533. Add. Annotation : — Refd. Be Davies, Ex p. 
Mfies, [1921] 3 K. B. 628. 

544. Add. Annotation : — Refd. Be Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

550. Add. Annotation : — Refd. Be Stanton, [1929] 
1 Oh. 180. 

552. Add. Annotation : — Mentd. Sevenoaks (J. D. 

V. Twynam, [1929] 2 K. B. 440. 

583. Add. Annotation : — Mentd. Pole-Carew v. 


PART 11. SECT. 1. 

ft. Partner — Retirement more than 
six months before bankruptcu — Rebt in* 
curved during partnership.] — Held : Buoh 
partner could not be Joined as a party 
in bkpcy. procoedingB against the 
partnership . — Re Standard Cooper- 
AQE Co.. [19241 2 D. L. 11. 703 ; 4 
C. B. K. 673.—OAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

457 i. Transfer of property to 

near relatives — In return for promissory 
notes — Not included in ^dement oj 
affairs .] — ^An intent to defraud creditors 
presumed from the above transfer 
which took place within six months of 


the bkpcy. — R. v. Tebbier (1921), 62 
D. L. R. 479 ; 37 Can. Grim. Cas. 376, 

—CAN. 


PART II. SECT. 2, SUB-SECT. 8. 

q i. .] — In a judgment by default 

recovcrtMl agairiKt a husband & wile it 
was tieclared pltf. should be entitled to 
recover against defts. jointly & severally 
the siuns therein specified : but it. 
was ordered that execution be limited 
to the free 8i?parate jjroporty of the 
wife. Notwithstanding the in’eciso 
& restricted terms of the Judgment, a 
prcccipe was lodged for a wrrit of sale 
directed against the real & personal 
projierty of both defts. The writ of 


sale followed the language of the 
'proicipc, & a return of rivlla bona was 
later made against both defts. On a 
petition to have the husband adjudi- 
cated bkpt. upon the ground of his 
having conunitted an available ac'.t 
of bkpcy. within Bkpcy. Act, 1908, 
8. 26 U) : — Held : the wuit of sale & 
the rcim’ii thereto were irregular & 
inefiectual as against the luisbaud, the 
et.. had no power in the present pro- 
e(‘edings to amend the .judgment as 
entered, & no act of bkpcy. Imd been 
established as against the husband upon 
which an order of adjudication could 
properly be made . — Be CtReen, A 
DEBTOR, 11928] N. Z. L. R. 531.— 
N.Z. 
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Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

690. Citations : — ^Por ** 21 W. R. 422 ** read “ 21 
W. R. 402.** 

696. Add, Annotation : — Consd. lie Gunsboure, 
[1920] 2 K. B. 426. 

598. Add, Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

600. Add, Annotations: — to (1) Refd. Re 
Gunsbourg, [1920] 2 K. B. 426. As to (2) 
Refd. Re Davies, Fx p. Miles, [1921] 3 K. B. 
628. 

675. Add, A7inoiation : — Mentd. Mintcji* v, l*riest, 
(1929] 1 K. B, 655. 

763. Add, Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v, Pearse, [1922] 2 Ch. 87. 

766. Add, Annotation : — Mentd. R. v, Norman, 
[1924] 2 K. B. 315. 

779. Add, Annotation : — Dlstd. Re Frederickc & | 
Whitworth, Ex p, Hibbard, [1927] 1 Ch. 253. 

787. Add, Annotation : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

788. Add. AnyioUdion : — Consd. Re Debtor, [1929] 

1 (^h. 170. 

797a. Creditor who has assented to deed of arrange- 
ment — Deed void for want of registration.] — 
On J une 11,1921, applt.co. recovered judgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agree- 
ment provided (inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpcy. 
petitions pending against debtor by creditors 
other than applt. co. As a result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which wafi also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor perfoimed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 

PART II. SECT. 2, SUB-SECT. 10.— 

A. (g). 

n. For •* Held : the objection was 

sustainable ” road “ Held : tho objec- 
tion was not sustainable.** 

ag. Costs of unsuccessful execution not 


Applt. CO. subsequently issued a bkpcy. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on the ground that applt. co. was bound 
by tho agreement contained in the letter 
signed by it. On appeal: — Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was also itself void ; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in tho letters 
signed by them that the agreement was void, 
& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estopped from 
issuing the bkpcy. notice . — Re A Bank- 
ruptcy Notice, [1924] 2 Qli. 76 ; 93 L. J. Ch. 
497 ; 68 Sol. Jo. 458 ; [1924] B. & C. R. 188 ; 
omO nom. Re A Bankruptcy Notice (No. 62 
OP 1924), Ex p. Petitioning Creditors v. 
Debtor, 131 L. T. 307, C. A. 

Annotation: — As to (2) Consd. Huddersfield Fine Worsteds 
V. Todd (1925), 42 T. L. R. 52. 

Compare Nos. 8778a, 8782d, posU & original 
volume, p. 160, No. 1498. 

800. Add, AnnotcUion : — Folld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

800a. Change in judgment creditor — Judgment 
obtained by firm — No leave to issue execu- 
tion.] — Wliere a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, tho fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under K. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name . — Re Hill, 
Ex p. Holt & Co., [1921] 2 K. B. 831 ; 90 
D. J. K. B. 734 ; 125 L. T. 736 ; [1921] 
B. & C. R. 12. 

804a. Notice not good against partners 

not served .] — Re Debtors (No. 807 op 
1922), Ex p. Debtor, No. 887a, post, 

811. Add, Annotation : — Consd. Re Debtor (1920), 
90 L. J. K. B. 513. 

828. Add. Annotation: — Expld. Rc A Debtor, 
[1929)2 Ch. 146. 

830. Add. Annotation Apid. Rc A Debtor, 
[1929] 2 Ch. 146. 

830a. .] — AVhere a bkpcy. notice was issued 

against the co-resp. in a divorce suit for 
failure to comply with an order, made before 
decree absolute, requiring him to pay tlie 
<‘Osts of the petitioner to tlie lattei'’s solrs., 
for lodgment of tlie money in ct. : — Held : 
the bkpcy. notice was bad A the receiving 
order made thereon ought to be diseharge(l 
because (1) it was not issued in tlie iiam<' of 
petitioner, the real creditoJ*, hut in tiiat 
of his solrs. ; (2) the decree not having been 
made absolute at the date of tin* order, tlie 
incidence of the costs was still ojien to 
revision, A tlu* crodilor, thertdorc*, Jiad not 

Bouallv Hcrvoil on two dayu too 

lato '.- -Held : tho condition of bkpcy. 
prior to tbo filing of a petition necew* 
sanly involved an act of bkpcy. which 
tho ct. would assume waa a proper 
ground for tho adjudication. — Re 
Goriiaiu, [1924] 2 I. R. 46. — IR. 


included..Y-Ue Eva, [19273 N. Z. L. R. 
652.— N.Z. 

PART II. SECT. 2, SUB-SECT. 10.— C. 

Bh. Time of service — Service out of 
time .] — A debtor summons was per- 
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obtained a “ final ” judgmoni or order within 
1914 Act, s. 1 (1) (ff), — Me A Debtor (No. 70 
OF 19:^9), 11929] 2 Oh. 140 ; 98 L. J. Ch. 334 ; 
U1 L. T. 250 ; 45 T. L. R. 403 ; 73 Sol. Jo. 
299 ; [1929] B. & C.. R. 48, C. A. 

857. Add. Annoiaiion : — Refd. lie L. A. & B. P. M., 
Official Receiver v. The Debtors (1920), 95 
L. J. Cb. 258. 

866. Add. Annotation : — Consd. Re A Debtor, 
Ex V Debtor (1922), 92 L. J. Ch. 410. 

870. Add. Annotation: — Refd. Me A Debtor, [1929] 
2 Ch. 140. 

875. Add. Citation : — 16 Mans. 304. 

Add. Annoiodion : — Consd. Re A Debtor, 
Ex ]i. Debtor (1922), 92 L. J. Oh. 410. 

876a. Judgment to pay creditor — Notice to 

pay registrar of county court.] — Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpey. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar. — Rc A Debtor (No. 16 of 
1922), Ex p. The Debtor (1922), 92 L. J. Ch. 
410 ; [1922] B. & C. R. 264, D. C. 

887a. Partner — Not at principal place of 

business.] — Where a judgment has been re- 
covered against a firm, & a bkpey. notice 
lollowing the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm, & a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served. — Re 
Debtors (No. 807 op 1922), Ex p. Debtor 
(1922), 92 L. J. Ch. 120 ; [1922] B. & C. R. 
119, C. A. 

898» Add. Annotation : — Consd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & C. R. 221. 

923a. Issue of second notice by same creditor.] 

— Creditors having obtaintid judgment issued 
a bkpey, notice for £945 & served it on 
debtoi's. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh bkpey. 
notice about two months later for £857, <6;, 
that notice not having been complied with 
within sc'ven days, a x>t5tition based on the 
fresh bkpey. notice was presented & served. 
Debtors gave notice of an ai)pli elation to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpey. notice: — Held: (1) 
debtors could not refuse to comply with the 
fresh bkpey. notice on the ground that as the 
previous notice had resulted in an act of 
bkpey. this had put it out of the power of 


debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under tlie previous bkpey. notice the payment 
might be set aside, & the money made avail- 
able for the general body of creditors . — Re 
Debtors (No. 771 op 1926) (1926), 43 
T. L. R. 9 ; 70 Sol. Jo. 1089; 8uh nom. Re 
Predericke & Whitworth, Ex p Hibbard, 
[1927] 1 Oh. 253; 96 L. J. Ch. 70; 136 L. T. 
268 ; [1926] B. & 0. R. 150, C. A. 

938. Add. Annotations : — Refd. Re Debtors (No. 
771 of 1926) (1920), 43 T. L. R. 9; Re 
Predericke & Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253. 

942. Add. Annoiaiion Consd. Re A Debtor, 
V [1929J I Oh. 302. 

963. Add. A nnoLaiimi :-—C0TiSdL. Mr A D(‘bioj‘, 
[1929] 1 Ch. 362. 

954. Add. Annotation : — Refd. Me A Debtor, 
[1929] 1 Ch. .302. 

957. Add. Annoiaiioyi : — Consd. Me A Debtor, 
11929] 1 Ch. .362. 

967a. Statement to agent of creditors of insolvency 
in foreign country.] — ^A debtor informed a. 
person acting for some creditors in England 
\a) that he owed debts to a very much larger 
amount in Switzerland ; (5) tJiat bkpey. 

jnoccedings Jiad been Initiated against him 
there ; (c) that Ik* intended to offer his Swiss 
creditors £1,000, which was all the money h<^ 
liad ; (d) that if the Swiss creditors accepted 
that, he intended to offer his English creditors 
5.V. in the £1, payment to spread over a 
number of years. The creditors proceeded 
against the debtoi*, alleging that, he ha<i com- 
mitted an act of bkpey. under 1914 Act, 
s. 1 (1) (h). A j ecoivxng order having been 
made, the debtor appealed : — Held : ( 1 ) the 
statements made by the debtor wc*re not a 
mere discussion of his affairs, but a “ notice ” 
to his creditors that he had suspc'nded or was 
about to susi)end payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction here 
being undoubted, it was not necessary to 
suspend the making of a receiving order 
here. The Swiss proceedings could be con- 
sidered from time to time, & a stay in the 
proceedings here ordered, if advisable.- - 
Re A Debtor (No. 737 op 1928), ri9291 1 Ch. 
.362 ; 98 L. J. Oh. 38 ; 140 L. T. 266 ; [1928] 
B. & 0. R. 130, C. A. 

959. Add. Annoiaiion : — Consd. dc Apld. Me A 
Debtor, [1929] 1 Ch. 362. 


PART II. SECT. 2, SUB-SECT. 10,— 
G. (b). 

939 i. Mud hr mutual in same 
riaht.] — Re Andiuison, p. Alkx- 
ANDElt (1927). 27 S. U. N. R. W. 296 ; 
44 N. S. W. W. N. 69.— AUS. 

PART II. SECT. 2, SUB-SECT. 12. 

Bj. Defaults .] — Defaults more Uian 
six nioiitha before prcscutation of a 
bkpey. petition followed by demands 
for payment are not per se an act of 
bkp( 5 y., but when further defaults 1 ake 
lilace within six months of the petit Ion 
the whole form one continuing act of 
bkpev.-— ffc Haitbtjvt, (19261 :i 1). L. R. 
446; 5 C. B. R. 765 ; 1192,6} 2 

- - T> nM. — HaN. 


ffk. Failure to meet aeries of promts- 
soru notes.] — Held : an act of bkpey. — 
Rc Fox, Lkstku V. Porter, [1925] 1 
1). L. Jl. 198 ; 6 C. B. R. ,328.— CAN. 

si. Failure to meet liabilities as they 
become due.] — The words ** ceases to 
meet his liabUitioa as they become 
due do not mean that when in any 
single case debtor makes default in 
payment of a debt as & when duo he 
comm its an act of bkpey., but a failure 
“ to meet his liabilities as they become 
due ** in some wider sense. — Re 
Canadian Cap Co., Ex p. Trustee, 
[1924] 1 D. L. B, 617 : 63 O. L. R. 
506 ; 4 C. B. R. 185.— CAN. 

.] — The words •* ceases to 


meet his liabilities as they become 
due ** do not include a continuing 
default. — Brown v. Kelly -Douolab 
& Co.. [1923] 1 W. W. R. 1340 ; [1923] 
2 D. L. R. 738 ; 32 B. C. R. 143.— CAN. 

PART II. SECT. 4. 

m i. Not statement showing 

insolvency prepared by creditors* agent.] 
— Re Tknenbein, Re Bankruptcy 
Act (Man.), [1927] 4 D. L. R. 270; 
[1927] 2 W. W. K. 374— CAN. 

m ii. .] — Re Shirley CS. B.), 

[1927)2D.L.R.969 ; 8 O. B. R. 235; 
afjd., [1928] 1 D. L. R. 350; 8 C. B. li. 
612.— CAN. 


sm. 
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963. Add. Annotations : — ^Refd. Re Debtor (No. 3 
of 1926) (1926), 135 L. T. 689 ; Be A Debtor, 
[1927] 1 Ch. 97, Mentd. South Debar Ry. v. 
I. R. Comrs., [1926] A. C. 4^6. 


971. Add. Annotation: — Expld. JBe A Debtor, [1929] 
1 Ch. 862. 

972. Add. Amiotation : — Refd. Re A Debtor, [1929] 
lOh 362. 


Part III.- 

1007a. .] — Re Ayre, Bx p. Potts 

(1840), 10 L. J. Bey. 26. 

1011. Add. Annotation : — Mentd. Be Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331 . 

1016a. Exercising powers under Law of 

Distress Amendment Act, 1908 (c. 53).] — A 
landlord obtained judgment against his 
tenant for £204 in respect of rent & fire 
insurance, & served on him a bkpey. notice. 
The notice was not complied with, & a 
petition for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 6 of the above 
Act, to pay their rents directly to him, & 
from one subtenant he received £02, the 
debt being thus reduced by that amount. 

A receiving order was afterwards made : — 
Held : as the claim still amotmted to more 
than £50 the landlord had not, by exercising 
his powers imder the above Act, precluded 
himself from proceeding under the bkpey. 
notice in the normal way. — Re A Debtor 
(No. 649 of 1928), [1929] 1 Ch. 170 ; 98 L. J. 
Ch. 35 ; 140 L. T. 165 , 45 T. L. R. 10 ; 72 
Sol. Jo. 727 ; [1928] B. & C. R. 126, C. A. 

1019a. Solicitor — Petition based on order for pay- 
ment of costs to client.] — Rc A Debtor (No. 
76 of 1929), No. 830a, ante. 

1043. Add. Annoiaiion : — Refd. Re L. A. & 
B. P. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 

1047a. Under voidable contract.] — ^A, ' 

employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £00 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission. B. re- 
covered jud^ent against A. for the amount 
of the promissory note in default of appear- 


-Petition. 

ance, & issued a bkpey. notice based on the 
judgment, & A. having failed to comply with 
the bkpey. notice, B. presented a bkpey. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
tlie first time that a commission had been 
paid by B. to L. : — Held : the act of bkpey. 
was foimded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, s. 6 (3), to be satisfied with the proof 
of B.*8 debt, & the receiving order must be 
rescinded. — Be A Debtor (No. 229 of 1927), 
[1927] 2 Ch. 367 ; 96 L. J. Ch. 381 ; 137 L. T. 
507 ; [1927] B. & C. R. 127, C. A. 

1048. Add. Annotationfi : — As to (1) Refd. Hum- 
phery Wilson (1929), 141 L. T. 469. 

Generally^ Mentd. Maskell v. Ilill, [1921] 3 

K. B. 157. 

1050. Add. Annotation : — Folld. Re Debtors, [1927] 
1 Ch. 19. 

1051. Add. Annotation : — Mentd. McDonald v. 
Nash, [1924] A. C. 625. 

1051a. .] — A debt to be a good petitioning 

creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpey. 
It is not sufficient that the debt should havi* 
become a liquidated sum in the interval 
between the act of bkpey. & the presentation 
of the petition. — Re Debtors (No. 669 of 
1926), [1927] 1 Ch. 19; 96 L. J. Ch. 33 ; 136 

L. T. 182, C. A. 

1065. Add. Annotation : — Consd. Re Debtors, 
[1027] 1 Ch. 19. 

1066. Add. Annotation : — Refd. Rc Debtors, [1927] 
1 Ch. 19. 

1067. Add. Annotation : — Apld. Re Debtor, Bx p. 
Lawrence, [1928] Ch. 665. 


PART III. SECT. 1, SUB-SECT. 

b i. .]~Thoro is no power 

in an agent, acting under general power 
of attorney, to present an insolvenov 
petition on bobalf of bis principal, 
unless tbe power expressly autbonses 
snob act. — Re Osman (1919), 40 

N. L. R. 17.— S. AF. 


b ii. S.P. Ex p. Garbutt (1925), 46 
N. L. R. 57.— S.AF. 


998 Ii. No evidence when debt 

accrued — Motion unopposed.}— Held : 
petitioners were entitled to the relief 
which they claimed. — F isher v. 
Wtixib, Ltd., (19201 19 O. W. N. 
251 : 59 D. L. R. 502 ; 1 0. B. R. 87 0. 
—CAN. 


PART III. SECT. 1, SUB-SECT. 2.— A. 

1026 ii. .] — ^Wbere there is. no 

privity of contract between the in- 
solvent Sc tbe alleged creditor, no debt 
can exist which may be made the 
ground for a bkpey. petition. — Re 
Canadian Ghocolate C^., [1924] 2 
D. L. R. 608.— CAN. 


J.B. 


1026 iii. .1 — A bkpey. ct. should 

not proceed with a petition on a dis- 
puted debt until the ordinary cts. have 
settled the disputctl question. — Re 
WniSTLR Co., [1925] 1 D. L. R. 1110 ; 
5 C. B. R. 495.— CAN. 


■ i. Debt contracted before Bankruptcy 
Act, 1919, in operaiion.] — A receiving 
order against a oo. under the above 
Act may be based upon a debt owing 
to the CO. by reason of its having 
undertaken, after the Act came into 
operation, the liabilities incurred by a 
firm before the Act came into operation. 
— Re Si’EWART Mercantile Co., Ltd., 
11921 J 1 W. W. R. 740 ; 69 D. L. R. 
412 1 C. B. R 367.— CAN. 

t ii. Judgment fonnded on 

cause of action partly arising before 
Act in operation.] — Held : such judg- 
ment was sufficient either as an avail- 
able act of bkpey., or as constituting 
a debt upon whlob to found a bkpey. 
petition. — Re Maoutue, [19231 J 
D. L. R. 1186 ; 61 O. L. R. 03 ; 3 
0. B. R. 880.-^AN. 
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B iii. .] — Such a debt cannot 

be used as a ground for a bkpey. 
petition. — Re Sutton, [1924] 4 D. L, K. 
315 ; 5 C. B. R. 75.— CAN. 

sn. Debt contracted in province in 
which, company not licensed to trade — 
No residential gvahficaiwn.] — When a 
CO. is not licensed to trade m a province 
& has no assetii in that province, th<‘ 
mere fact that members of the co. have 
purchased raw furs when in that pro- 
vince docs not confer on it a builltient 
residential Qualihcation to enaiiU) a 
bkpey. petition to be preKcnted against 
it ill that province . — Re Roiunhon 
(R. S.) & Son, Ltd., 119231 1 D. L. ii. 
091 ; 3 C. B. R. 537.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 

C. (a). 

1060 iv. .] — It is sufficient if the 

debt is actually owing, though not 
actually duo or payablOc — Re Tunnell, 
Ltd., Exp. Wiij:^ & Anderson, fl923j 
4 D. L. R. 1018.— CAN. 
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Cases 1077a — 1263a. English and Empire Digest Supplement. 


1077a. Tender before bankrupty notice — Whether 
creditor bound to accept.] — On Jan. 3, 1928, 
a creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the rtimaining £28 instalment, which 
only became duo between the date of the 
writ the judgment, untouched by the 
judgment. On Jan. 9, in response to the 
creditor’s invitation, debtor tendered the 
£23 in cash, but the Umder was refused. 
On Jan. 27 the creditor filed a bkpey. notice • 
in respect of the £47 judgment debt, & on 
Feb. 10 he filed a petition based on the two 
debts, & on non-compliance with the bkpey. 
notice : — Held : though the two debts were 
still owing & amounted to over £50, so that 
. tlie creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less tlie refusal before the bkpey. notice of 
the £23 offered at liis invitation, & refused 
only in order to keep the total debt over £50, 
was “ sufficient cause ” within sect. 5 (3) 
for making no order on the petition. — Re 
Dkktor, Rx p. Lawrence (No. 21 op 1928), 
L1928J Ch. 065 ; sub norn. Re Debtor 
(No. 21 OP 1928), Fx p. Petitioning 
(Creditor r. Debtor, 97 L. J. Ch. 255 ; 
sub norn. Re Debtor, Ex p. TjAWRENCE, 139 
L. T. 519, D. C. 

Giles V, Kruyer, I 
[1921] 3 K. B. 23 ! 

1110a. Note given for illegal considera- 

tion — Bon& fide holder without notice.] — 

Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, showing his 
bona fides & want of notice of the illegality 
of the consideration, & there is no ground for 
disbelio\dng him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on liim to prove the claim, & a receiving 
order should be made. — Re A Debtor (No. 4 
OP 1922), Fx p. Petitioning Creditor, i 
ri922] B. & C. R. 116, C. A. 

1115. Add, Annotation : — Mentd. McDonald v. 
Nash. [1924] A. C. 628. ' 

1127. Add. Annotations : — Consd. Re A Deb1m% 
[1929J 2 Ch. 146. Refd. Re A Debtor, [1927] 

1 Ch. 19. 

1135. Add. Annotation : — Refd. Re Debtors, [1927] 

1 Ch. 19. 

1175. Add. Annoiaiion : — Dbtd. Re A Debtor, 
Fx p. Newbuiys (1926), 95 L. J. Ch. 199. 

1177a. .] —Where tlie agent of cer- 

tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, A, later on, wrote to the trustee 
enclosing the creditors’ account, & asking for 
an acknowledfpient of the claim, & after 
receipt of particulars of the deed, including 
information that cei*tain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequent! y preseutc'd a petition founded 
on the deed of assignment : — Held : there | 


was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpey. — Re A Debtor, Ex p. 
Nkwburys, Ltd. (1926), 95 L. J. Ch. 199; 
[1926] B. & C. R. 23. 

1178. Add. Annotaiion : — Refd. Re A Debtor, 
Ex p. Petitioning Creditors, [1924] B. A G. R 
105. 

1179. Add. Annotation : — Refd. Be A Debtor, [1928] 
Ch. 199. 

1179a. Attendance at meeting of com- 

mittee of inspection.] — About the end of 
1 922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs, 
nis trading was not prosperous & new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally A a circular letter with a 
form of assent was sent to A received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed A suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, A their director A their solr. 
attended accordingly, discussing A advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed A 
presented a petition in bkpey. grounded upon 
the execution of the deed as an act of bkpey. : 
— Held: on the facts, petitioning creditors 
had so far recognised the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpey. — Re A Debtor, Ex p. 
Petitioning Creditors (No. 24 op 1924), 
(1924), 94 L. J. Ch. 42 ; [1924] B. A C. R. 
105, D. C. 

1182. Add. Annotation : — Apld. Re A Debtor, Ex p. 
Newburys (1926), 95 L. .1. Oh. 199. 

1210. A dd. Annotation : — Refd. Re A Debtor, [1928] 
Cl 

1211. Add. Citation : — 39 1^. J. Bey. 46. 

1217. Add. Citation : — 29 W. R. 268. 

1253a. Secretary duly authorised to present 

petition.] — The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkx)cy. petition, A at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed A attested A the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition : — Held : 
the petition amply informed debtor who 
petitioners were, A what the debt was in 
respect of wliich they were petitioning ; 
there was no defect or irregularity A, even 
if there were, it would come within 1914 


PART III. SECT. 1. SUB-SECT. 2.— G. 

80 . Order for alimony.] — Upon a 
petition by a woman for a receiving 
order against her husband, based upon 
a failure t-o pay alimony ; — Held ; tbo 
order did not create a debt witbin 
Bkpoy. Act, fl. 44. — lie Freedman, 
11924] 3 D. L. R. 517 ; 55 O. L. li. 
206 : 5 C. B. K. 47.— CAN. 


PART III. SECT. 1. SUB-SECT. 4. 

1202 i. WUhin six months — When 
time hegins to run — Ceasing to meet 
Where A. had failed to 
pay liabilitieR on their due dates 
eighteen mouths prior to the presenta- 
tion of the bkpey. petition against 
him : — Held : the mere contliiuanoo of 
the failure to pay the same liabilities 
could not bo said to be an act of 
ivi.-nnxr within six months 


before the presentation of the petition. 
— Brown v Kelly-Douglab & Co., 
[1U23J 2 D. L. R. 738 ; 32 B. O. R. 
143 ; [19231 1 W. W. II. 1340.— CAN. 


PART III. SECT. 3, SUB-SECT. 1.— B. 

u i. .] — All members 

of the firm must be named in a petition 
for a reoeiving order against a partner- 
ship. — Re Clufp Brothers. [1925) 4 
D. L. R. 721.— CAN. 
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Act, 8. 147 (1), & the appeal must be allowed 
& a receiving order made & dated as of the 
date on which it should have been made in 
the county ct. — Re Marsden, Rx p. Sellers j 
(E. H.) & Sons, Ltd. (1921), 91 L. J. Ch. 
318 ; 126 L. T. 408 ; [1921] B. & C. K. 188, 
D. 0. 

1286a. Details of debt — Petition by 

money-lender.]— Money-lenders’ Act, 1927 
(c. 21), s. 9 (2), applies to loans made before, 
as well as to those made after, the Act. — 
Re Debtor (No. 99 op 1928) (1928), 97 
L. J. Ch. 250 ; 139 L. T. 234 ; 72 Sol. Jo. 
335 ; [1928] B. &; C. K. 40, C. A. 

1313. Add. Citaiion : — 68 L. T. 589. 

1326. Add. Annotation : — Refd. Re Debtors, [1927] 

1 Ch. 19. 

1332. Add. Annotation: — Refd. Douglass r. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

1345. Add. Annotation : — Consd. Rc A D(d)tor, 
[1929] 1 Ch. 170. 

1347. Add, Annotation : — Consd. Rc A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 

1347a. .] — The registrar in bkpcy. pos- 

sesses the widest discretion in respect of 
granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon him being that he should exei-cise a 
judicial discretion. — Re A Debtor, Ex p. 
Petitioning Creditor (1920), 89 L. J. K. B. 
432 ; [1920] B. & C. R. 1, D. C. 

1357. Add. Annotation : — Refd. Re A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432, 

1357a. Reasonable prospect of satisfac- 

tion of debts.] — Where a debtor applies for 
the adjournment of a petition, the ct. should 


be satisfied that there is a reasonable prospect 
of the debts being satisfied, the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts . — Re Bowen, Ex p. 
The Debtor, [1924] B. & C. R. 32, C. A. 

1366. Add. Annotation : — Refd. Rc Debtor, [1928] 
Ch. 199. 

1366a. Agreement to withdraw— Bill of exchange 
given In consideration of — Void.] — Davis 
V. UOLDING (1836), 1 M. & W. 159 ; 1 Gale 
380 ; Tyr. & Gr. 371 ; 5 L. J. Ex. 102 ; 150 
E. R. 388. 

Annotations : — Refd. Belcher v. Samboumo (1844), C Q. B. 
414 ; Hniith v. Salzmanu (1864), U Exch. 53.6 ; Whit- 
more V. Parley (1881), 14 Cox, C. C. G17. 

1367a. After receiving order made.] — A 

creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had been given him by debtor .some 
years previously. The registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made : — Held : apart 
from amending the petition, it was doubtful 
whetiier the receiving order could be set 
aside on the ground of the omission to state 
the 8(5curity ; but there was power to caraend 
the petition even after the making of the 
receiving order . — Re A Debtor (No. 1507 op 
1921), [1922] 2 K. B. 109 ; 91 L. J. Ch. 471 ; 
127 L. T. 344 ; 38 T. L. K. 574 ; 66 Sol. Jo. 
472 ; [1922] B. & C, R. 9, C. A. 

1378a. To remove name of debtor — Pro- 

ceedings against partnership — One partner a 
company — Winding up.] — Rc Dobree & Co., 
No. 3793a, post. 


Part IV. — Receiving Order. 


1451a. To make order against partners — 

Act of bankruptcy by other partners.] — R-e 

Gowland Brothers, Exp. Procter Suotton 
(1928), 65 L. Jo. 37S, D. C. 


1453. Add. Annotation : — Refd. Re A Debtor, 
[1927] 2 Ch. 367. 

1454. Add. Annotation : — Consd. Re A Debtor, 


PART III. SECT. 8, SUB-SECT. 2. 

1261 i. On partners.] — All 

mombers of tho firm must bo served 
with a petition for a receivintf order 
against a partnersliip. — 7«V 
BliOTnERS, [1025] 4 D. L. K. 721.— 
CAN. 


1276 ii. By whom — Solicitor.]- 

Re X. (11)20), 59 D. L. B. C17 ; 

O. B. R. 459.— can. 


PART III. SECT. 3, SUB-SECT. 7.— B. 

1334 iii. Position of sisted 

creditor. ] — A creditor who had 
petitioned for sequestration of the 
estates of his debtor proposed to 
abandon his petition before sequestra- 
tion had been awarded. Another 
creditor thereupon lodged a minute 
craving to be sisted as a party to tho 
petition. The Lord Ordinary sisted 
him, & six weeks later, on his petition, 
granted sequestration. vouchers, 
admittedly sufheient to substantiate 
the creditor’s debt, were exhibited to 
tho Lord Ordinary before ho granted 
sequestration, & were subsequently 
lodged in process, but these particular 
vouchers had not boon produced when 


the creditor was sisted. Thereafter 
tlio debtor presented a petition for 
rocjill of the sequestration on the ground 
that the proceedings were ab initio 
void, in respect that the sisted creditor 
had not fulfiliod the statutory pro- 
cedm’e for obtaining sequestration 
laid down in Bkpcy. (Scotland) Act, 
1913. 8. 20, in that ho had fulled 
tlmeously to lodge in process the 
necessary evidence of hia debt : — 
Held : a creditor craving to bo sisted 
in terms of Bkpcy. (Scotland) Act, 
1913, s, 33, as petitioner to a petition 
for sequestration did not need to 
to follow out the statutory procedure 

S roscribod by sect. 20 as essential in 
ao case of an original petitioner, it 
being suliioient if such sisted creditor, 
before the award of sequestration was 
made, satisfied the Lord Ordinary as 
to the existenco of his dobt. — Stewart 
V. Wetukrdair, Ltd., [1928] S. C. 
577.— SCOT. 

PART III. SECT. 3. SUB-SECT. 12. 

1379 iii. .1 — Re Little, 

[1925] 1 D. L. R. 395 ; 56 O. L. R, 
196 ; 5 O. B. R. 244 ; rcvsflf., [1924] 2 
D. L. R. 1172.— CAN. 
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PART III. SECT. 3, SUB-SECT. 13.— B. 

1408 ii. .] — Where a judge 

befoit) whom a bkpcy. petition was 
being tried had no knowledge of tluj 
law of another provincio, & a question 
arose ooncoming that law & he sent 
the case over to be tried in a com- 
petent ct. in that province: — Iltld : 
this was a reasonable course to pursue, 
— Re Faikweatrers, Ex p. Montreal 
(City) (1921), 2 C. B. R. 342.— CAN. 


PART IV. SECT. 1. 

1459 ii. Authorised assiynmcnt 

made before conditions of cornposilwn 
deed fulfilled. }r~Rc Lipbon, [1923] 3 
D. L. R. 1171 ; (J922), 52 O. L. R. 352 ; 
2 C. B. K. 488.— CAN. . 


PART IV. SECT. 2, SUB-SECT. 1. 
e. Read now “ 1461 i.” 

1461 ii. Authorised assiyiimerU — Be- 
tween seroice hearing of bankruptcy 
pefifiow.]— Bkpcy. Act, s. 4 (6), does 
not apply where debtor, with tho 
palpable inhmtion of choosing Ids own 
trustee, makes an a.ssignment after 
he has been served with a petition In 
bkpcy. & before the return of tho notice 



Cases 1464—1608. Enolish and Empibn Digest Supplement. 


Ex p. Petitioning Creditor (1920), 89 L. J. 

K. B. 432. 

14^2. Add. Annoiation : — Expld. & Dlstd. Be A 
•Debtor, Ex p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

1467. Add. Annotations : — Consd. Be Porder, 
Forder v. Forder (1927), 96 L. J Ch. 314. 
Refd. Be Debtor, [1928] Ch. 199. 

1482. CUaiions : — For *‘64 L. Jo. 444; 148 

L. T. Jo. 178 read “ 89 L. J. K. B. 40.” 

1483a. Debtor claiming indemnity — As surety for 

contingent liability of petitioning creditor.] — 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of accoimt) for £2,065. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with a limit of £5,000, & that 
he was entitled to be indemnified against 
this liability. No payment liad been made 
by debtor on account of the bank over- 
draft. At a creditors’ meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpey. : — Held : 
on the facts, petitioning creditors* obligation 
to indemnify debtor as surety in respect of 
liis contingent liability for a debt due from 
petitioning creditors to a bank did not con- 
stitute ” sufficient cause ” for the dismissal 
of the petition. — Be A Debtor (No. 13 op 
1922), Ex p. The Debtor, [1923] B. & C. It. 
54, C. A. 

1488. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1489. Add. Annotations: — Consd. Re Forder, 

Forder v. Porder (1927), 96 fL. ,T. Ch. 314. 
Refd. Be Debtor, [1928] Ch. 199. 

1490. Add. Annotation : — Consd. Be Debtor, [1928] 
Ch. 199. 

1491. Add. Annotation : — Refd. Be Debtor, [1928] 
Ch. 199. 

1491a. .] — Debtor furnished a friend 

with a cheque for £500 as a deposit in con- 
nection with the underwriting of shares by 
a co. in which the friend was interested. 
The cheque was dishonoured & judgment 
obtained against debtor for £500 & £14 6®. 
costs. In Dec. 1926, the judgment creditors 
petitioneil for a receiving order against debtor 
in respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 


them the costs of their proceedings against 
the underwriters as between solr. & cli^t, 
& the costs of their proceedings against 
debtor, also as between solr. &> client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. & client costs wcw agreed 
to, & sums of £60 &; £144 were paid So the 
petition dismissed. In July petitioners ag^dn 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
deducting from the original debt & interest 
& costs as between solr. & client the pay- 
ments of £60 & £144. A receiving order 
liaving been made ; — Held : the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters & in obtaining payment by 
debtor of their solr. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell within 1914 Act, s. 5 (3), 
as being one where the ct. was satisfied that 
for sufficient cause no receiving order ought 
to be made, & the receiving order must be 
discharged . — Re Debtor (No. 883 of 1927), 
[1928] Ch. 199 ; 97 L. J. Ch. 120 ; 138 L. T. 
440 ; 72 Sol. Jo. 85 ; [1928] B. & C. B. 1, 
C. A. 

1492. Add. Annotation : — Refd. Be Debtor, [1928] 
Ch. 199. 

1493. Add. Annotation : — ^Refd. Be Debtor, [1928] 
Ch. 

1494. Add. Annotation : — ^Apld. Be A Debtor, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 

1495. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1496. Add. Annotaiion : — Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & 0. B. 221. 

1498. Add. Annotaiion : — Generally , Mentd. Be 
Lee, Ex p. Grunwaldt, [1920] 2 K. B. 200. 
After this case add “ Compare No. 797a, 
ante.*^ 

1498a. Exercising * powers under Law of Distress 
Amendment Act, 1908 (c. 63 ).] — Re A 

Debtor, No. 1016a, ante. 

1500. Add. Annotations: — Dlstd. Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. Refd. 
Hawkins & Sunderland v. Duch4 (1921), 90 
L. J. K. B. 913 ; Re A. So M., [1926] Ch. 274. 
Mentd. Be A Debtor, [19221 2 K. B. 109. 

1500a. Order against firm ** other than ” partner 
not served with bankri^tcy notice .] — Re 
Debtors (No. 807 of 1922), Ex p. Debtor, 
No. 887a, ante. 

1508. Add. Annotations : — Apld. Be A Debtor, 
[1922] 2 K. B. 109. Consd. Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Re A. & M., [1926] Ch. 274. Mentd. 


of hearing. — Re Croteau & Cij^rk Co.. 
Ltd., [1920] 48 O. L. 11. 359 ; 55 

D L. 11. 413 ; 1 C. B. R. 364.— CAN. 

1461 iii. After but on same day 

as presentation of petUion <fr appoint- 
ment of interim receiver.] — Although 
aftor the presentation of a petition in 
bkpey. & appointment of an interim 
receiver debtor on the same day 
makes an assignment for the general 
benefit of his oredltors to an autborisod 
trustee other than the one asked for 
in the petition, the ct. will hoar the 
petition on its I'otum & may grant the 
same & appoint os trustee the person 
named therein. — Re Progressive 
Farmers Co., Ltd., [1921] 3 W. W. R. 


265 ; 1 C. B. R. 651.— CAN. 

1461 iv. .] — Motion by a credi- 

tor for a receiving order, after debtor 
had made an authorised assignment, 
dismissed as uhnecessary. but with- 
out prejudice to its being renewed 
if any necessity should arise. — Re 
Waterhouse (Thomas) & Co. (1921), 
64 D. L. R. 518 ; 60 O. L. R. 476.— 
CAN. 

1464 i. No other creditor — Other 
facilities for realising debt.] — It is a 
sufiicient cause for refusing a receiving 
order that the judgment creditor has 
equally good facilities for realising 
under the judgment itself, & that 
there is no othfer creditor, — Re Stone, 


[1925] 4 D. L. R. 618.— CAN. 

sp. Debtor in position to pay ,] — 
If debtor is in a position to pay 
petitioning creditor, no receiving order 
ought to be made against him without 
giving him some opportunity of paying 
or securing the debt. — Re Maguire, 
[1923] 1 D. L. R. 1186 ; 61 O. L. R. 63 ; 
8 O. B. R. 880.— CAN. 

U. .] — The ct. refused an order 

seqnestratiiig a debtor's estate when 
it was clear that the sequestratiou 
would not be for the benefit of the 
creditors. — F indlay v. Beetab (1921), 
42 N. L. R. 19,-6. AF. 
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Hawkins & Sunderland y. Duch6 (19211. 90 
L. J. K. B. 913. 

1513, Add. Annotation; — Refd. Be A Debtor. 
[1920] 1 K. B. 461. 

1515a. — Application opposed by official 

receiver.] — Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the ground that 
aU his debts have, since the mfddng of the 
order, been paid in f^, & the official receiver 
states that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
is not bound by that opinion, though in the 
independent exercise of his discretion he 
ought to give proper weight thereto . — Re A 
Debtor (No. 446 op 1918), [1920] 1 K. B- 
461 ; 89 L. J. K. B. 113 ; 64 Sol. Jo. 147 ; 
[1920] B. & 0. B. 31 ; sicb nom. Be A Debtor, 
Ex p. The Debtor v. Petitioning Creditors 
& Official Receiver, 122 L. T. 354, C. A. 

1519a. AU debts paid In full.]— Be A 

Debtor (No. 446 op 1918), No. 1516a, ante. 

1520. Add, Citations : — [1920] 1 K. B. 461 ; 89 
L. J. K. B. 113; 122 L. T. 354 ; [1920] 
B. & 0. R. 31. 

1541a. Failure to disclose security.] — 

Be A Debtor (No. 1507 op 1921), No. 1367a, 
ante. 

1545a. Sequestration in Scotland.] — Be A 

Debtor (No. 199 op 1922), No. 389a, aytte. 

1548a. Power to make charging order 

on balance of funds In court.] — A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
resemded by an order which directed the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands k) debtor. 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a chain- 
ing order upon the balance of the funds in 
the hands of the official receiver : — Held : (1) 
the registrar liad jurisdiction to make the 
order; (2) the registrar’s jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ot. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction. — Re Prior, Ex p. Prior, 
[1921] 3 K. B. 333 ; 90 L. J. K. B. 1222 ; 
svb nom. Re Debtor, Ex p. Debtor (No. 
718 OF 1920), 125 L. T. 727 ; [1921] B. & 
0. R. 124, 0. A. 


1552a. Receiving order discharged subject to 

condition — Condition not fulflUed — Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1023. His present 
indebtedness amounted to about £6,000 & 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed ; & upon debtor undertaking 

during the interval necessary to raise the 
loan, to insure his life immediately, i.e, from 
Dec. 1, 1923, to Jan, 1, 1924, in order that, 
in the event of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receiving order & dismissed the 
petition without prejudice to another petition 
being presented if the loan was not carried 
through & petitioning creditors* debt not 
paid on or before Jan. 1, 1924. IJp to 
Dec. 20, debtor had not insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
contempt. The Ct. of Appeal allowed debtor 
three hours witliin which to insure his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 
the insurance on his life, the Ct. of Appeal 
rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar. — Be A Debtor, Ex p. 
The Debtor (No. 1088 op 1923), [1924] 
B. & C. R. 1, C. A. 

1554. Add. Annotations : — Mentd. Maatschappij 
voor Fondsenbezit v. Shell Transport 
Trading Co., [1923] 2 K. B. 166 ; Knight v. 
Ponsonby, [1925] 1 K. B. 545. 

1569. Add. Annotation : — Consd. Be Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

1570, Add. Annotation : — Apld. Be A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

1579a. Effect of — On transactions pending 

appeal from receiving order.] — Be Wigzell, 
Ex p. Hart, No. 1893a, post. 


PART rv. sect, 6. 

1554 i. In general — Debtor conaentim 
to order ,] — Where a petition for £ 
receiving order has been hied Sc served 
debtor ^ould not m£dce an authoiisec 
assignment, but should notify petition 
Ing creditor, or his solr., that he, the 
debtor, consents to a roooiving order. — 
Re Lalonde, [1924] I D. L. R. 1018 


65 O. L. K. 279 ; 4 C. B. R. 416.— CAN 

ft. On person holding himself out 
as member of partnership .] — A re- 
ceiving order mado against a partner- 
ship will Include a person who has 
hold himself out as a member thei-eoL 
—Re Main Cloak Co., [1925 j 1 
D. L. R. 290.— CAN, 


PART IV. SECT. 7. 

1676 ii ' To enable debtor to pay J 

— A receiving order directed not to issue 
for Heveu days Sc not then to issuo 
if petitioner's claim, including the 
costs ot the petition, satibhed . — Re 
Maouirb, [1923] I D. L. K. 1186 : 51 
O L. R. 63: 3 C. B. R. 880.— CAN. 
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Part V. — Adjudication Order. 


1603. Add, Amiotalions : — Refd« Re Wilson, Ex p. 
Salajnan, The Trustee t\ Keith, Prowse 
(1925), 133 L. T. 814 ; Re Wait, [1927] 1 Ch. 
()00. Mentd. Wigzell, Ex p. Hart, [1921] 
2 K. B. 835 ; Re London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67 ; Scran- 
ton’s Trustee v. Pearae, [1922] 2 Ch. 87 ; Re 
Harrington Motor Co., Ex p, Chaplin, [1928] 
Ch. 106. 

1610. Add, Ciiaiion : — 11 Cox, C. C. 360. 

1620. Add. Annotation: — Refd. Hawkins & Sun- 
derland V. Duch4 (1921), 90 L. J. K. B. 913. 

1624. Add. Annotation : — Consd. Hawkins & Sun- 
derland V. Duch<^ (1921), 90 L. J. K. B. 913. 

1625. Add. Annotation : — Refd. Hawkins & Sun- 
derland I)uch6 (1921), 90 L. J. K. B. 913. 

1627. Add. Annotation: — Mentd. Re Cooke, 
Winckley v. Winterton, [1922] 1 Ch. 292. 

1636. Add. Annotation : — Consd. Rc Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

1637. Add. Annoiatwn : — Dbtd. Re Griffiths, .Tones 

.Tenkins, [1920] Ch. 1007. 

1638. After this case add “ On duty to maintain 
wife.] — See Husband & Wifk, No. 695a.” 

1642. Add. Citation : — 39 L. J. Bey. 46. 

1646. Add. Annotation : — Mentd. li. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

1647. Add. Annotation : — Refd, Holden v. South- 
wark Corpn., [1921] 1 Ch. 550. 

1656. Add. Annotation : — Consd. lie Boulton, Exp. 
MoncrieiT v. Official Receiver (1926), 135 
L. T. 461. 

1657a. .] — The partners of a firm, 

which was heavily indebted to the firm’s 
bankers, formed a lirnit-ed co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantee for payment of 
t)ie transfcri*ed debt A- of any sums due to 
the bank from the co. Upon the subsequent 
bkpey. of tlie firm & the individual partners : 
• — Held: (1) bkpts. had by the guarantee 
contracted a “ debt provable in the bkpey. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it ” within 1914 
Act, s. 26 (3) (d), wliich covered not only a 
now & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 


for a period of two years ; (2) the ct., upon 
the particular facts of the case, granted each 
partner a certificate that liis bkpey. was 
“ caused by misfortune without any mis- 
conduct on his part,” the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute “ mis- 
fortune without any misconduct ” within 
sect. 26 (4), discussed. — Re Boulton 

Brothers & Co., [1927] 1 Ch. 79 ; svb nom. 
Re Boulton Brothers & Co., Ex p. Mon- 
CRiEPF V. Official Receiver, 96 L. J. Ch. 
90 ; [1927] B. & C. R. 1, C. A. 

1666. Add. Annotation : — Refd. Sevenoaks U. D. C. 
V. Twynam, [1929] 2 K. B, 440. 

1667. Add. Annotation : — Refd. Re Debtors, [1927] 
1 Ch. 19. 

1669. Add. Annotatioyi : — Refd. Sevenoaks U. D. C. 
V. Twynam (1929), 98 L. J. K. B. 537. 

1670. Citation : — For “ 26 L. J. Bey. 29 ” read 
“ 36 L. J. Bey. 29.” 

1679. Add. Annotation : — Mentd. McDonald v. 
Nash, [1924] A. C. 625. 

1731. Add. Annotation : — Refd. Re Debtors, [1927] 
1 Ch. 19. 

1735. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. C. 625. 

1766. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

1771. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

1775a. Surplus assets after payment of com- 

position.] — Bkpt. made a composition with 
his creditors, which was approved, & the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
— Held : although the order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, i.e. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor. — Flower v. Lyme Regis Corpn., 
[1921] 1 K. B. 488 ; 90 L. J. K. B. 355 ; 124 
L. T. 463 ; 37 T. L. R. 145 ; 65 Sol. Jo. 133 ; 
[1920] B. & C. R. 138, C. A. 

1781. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927J 2 Ch. 291. 


PART V. SECT. 1. 

di. Waid of assrfs.l — 

Wboit) thoro aro no auBctB the making 
of au order for adjudicatioo is in tho 
dlHci*otlon of tiie ct. — lie Barakat, 
11D20] N. Z. L. It. 134.— N.Z. 

1698 iii. .] — Se(jnc.straUon 

of the cstatoH of a debtor was j)ro- 
uounood in the sberill ct. of L. in lUdO. 
The trustee was subsoqucully dis- 
ebargod, but bkpt. never obtained his 
discharge. He. however, continued to 


carry on business & incun-ed now debts. 
In 1922 one of tho new creditors pre- 
sented a petition in tho same ct. for 
sequestration of debtor’s estates : — 
Held : in tho cii’OumBtanccs Bkpey. 
(iScotland) Act. 1913 (c. 20). s. 10. did 
not make mcompetont a now award of 
Hequobtration. — Cook v. M’Douoall. 
11923] S. C. 86.— SCOT. 

PART V. SECT. 2, SUB-SECT. 1. 

sv. On cfiottel morlyagt by debtor .] — 


The validity of a chattel intgo. given 
by debtor who is subsequently ad- 
judicated bkpt must be determined 
as at the time of such adjudioation. — 
lie Saukdkks Alberta Collieries. 
Ltd., [1925] 3 D. L. K. 323 ; [1925] 2 
W. W. R. 122 5 C. B. R. 727.— CAN. 

PART V. SECT. 3, SUB-SECT. 3. 

s (p. 188) i. In filing petition- — 

Creditor prejudiced.] — Re Uastie, [1926] 
N. Z. L. R. 128.— N.Z. 
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Part VI. — Official Receiver, Special Manager, and Interim 

Receiver. 


1808a. On grant of administration — Estate of un- 
discharged bankrupt— Whether estate of 
trustee divested — After-acquired property.] — 
An order under 1914 Act, s. 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to tiie law of 
bkpey. is not a second or subsequent receiving 
order or adjudication within a. 39 so as to 
divest the estate of the trustee in bkpey. in 
favour of the official receiver under the 
administration order ; but bkpt.’s estate, 
including any after-acquired property, re- 
mains vested in his trustee in bkpey. — Re 


Saiweant, [1923] 2 Ch. 302 ; 129 L. T. 825 ; 
suh nom. Re SAitJEANT, Ex p. Official 
Eeceiveb, 92 L. J. Ch. G26 ; [1923] B. & 
C. K. 63. 

- - — — - — Sec, Bkpey. 

(Aincndmiiul-) Act, 1926 (e. 7), s. 3. 

1826. Add. Annotation : — Refd. Re A Debtor, 
[1920] 1 K. B. 461. 

1853. Add. Annotations : — Refd. Everett v. 
Griffiths, [1920] 3 K. B. 163. Mentd.Moie r. 
Weaver, [1928] 2 K. B. 520. 


Part VII. — The Trustee and Committee of Inspection. 


1889. Add. Annotations : — Consd. Re Wigzell, Ex 
p. Hart, [1921] 2 K. B. 835 ; Scranton’s 
'Prustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ex p. Salaman, The G>ustee v. 
Keith, Prowsc (1925), 133 L. T. 814. Refd. 
Re London County Commcz*cial Reinsurance 
Office, [1922] 2 Ch. 67; Re Wait, (1927j 1 
Ch. 006. Mentd. Re Harrington Motor (’o., 
Ex p. Chaplin, [1929] Ch. 105. 

1890. Add. Annotations : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ex p. Salaman, The Trustee v. 
Keith, Prowse (1925), 133 L. T. 814. Refd, 
Re Wigzell, Ex p. Hart, [19211 2 K. B. 835 ; 
Rc London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67. 

1892. Add. Annotation Mentd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

1893. Add. Citaiioris 122 L. T. 35 ; [1918-19] 
B. & C. R. 249. 

Add. Annotations : — Consd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835 ; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. 
Re Wilson, Ex p. Salaman, The 1’rustee v. 
Keith, Prowse (1925), 133 L. T. 814. Mentd, 
Re Harrington Motor Co., Ex p. Chaplin, 
[1928] Ch. 105. 

1893a. Duty not to take advantage of mistake 

of fact.] — ^A receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of 
the receiving order & aU proceedings tliorc- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed & an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £165 which 


he had collected from his debtors. & drew 
out of his account £1 99. The V>ank acted in 
good faith & received & paid those sums in 
the Ordinary course of businoss without 
knowing that a receiving order had been 
made against bkpt. The trustc'c in bkpey. 
claimed a declaration that the sums paid 
into the bank aft(T the date of the receiving 
order vested in him as trustee : — Held : ( 1 ) 
the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 (1), 38 (a), 
the property of his trustee in bkpey. ; (2) the 
bank were not entitled to credit themselves 
with the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 40 ; (3) there was 

nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee. — 
Re Wigzell, Ex p. Hart, [1921] 2 K. B. 
835 ; svb nom. Re Wigzell, Ex p. Trustee, 
00 L. J. K. B. 897 ; [1921] B. & C. R. 42 ; 
aub nom. Re Wigzpjx, Ex p. Trustee v. 
Barclays Bank, Ltd., 125 L. T. 361 ; snb 
nom. Re Wigzell, Hart v. Barclays Bank, 
37 T. L. R. 526 ; 65 Sol. Jo. 493, C. A. 

Annotalions : — As to (2) Distd. WiIhou, Ex p. Salaman, 
The TruBteo v. Keith, Prowse (1925). 13:J L. T. S14. As 
to CO Consd. Scranton’s Trustee v. Peurse, [1922] 2 Cli. 87 
Bold. He London Oounty Coinrnerciul Iteinsurttncc Odh'c, 
[1922] 2 Oh. 67. 

1894a. Duty to recover statutory debt.] — 

In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
& these cheques were cleared through various 
banks, as holders. On Aug. 36, 1920, debtor 
was adjudicated bki)t. & on Mar. 30, 1921, 


PART VI. SECT. 8. 

*w. When court v)iU appoi7}t .] — 
Petitioner must convince the cfc. that 
an interim i-ecoivor is necessary to 
protect the creditors' interests . — Re 
Canadian Coal Supply, Ex v. 
Staples Bell Inc., [1924] 2 D. L. R. 
831 ; 4 O. B. R. 577.— CAN. 


m i. .] — lie Canadian Coai. 

Supply, Ex p. Staples Bell Inc,, 
11924] 2 D. L. R. 831 ; 4 C. B. R. 577. 
—CAN. 

sz. Ordvr of appoinitnxnl ronlaininff 
undertaking as to damages by vdUwtixng 
creditor — Undertaking not discharged on 
termination of appointment. \ — He Jack- 

21 5 


SON, [19261 1 D L R. ; T.S 

t). L. R. 182.— CAN. 


PART VII. SECT. 1. 

sa. Rcprescnkdn'e oj creditots- To 
enforce riahts.\—l{c HkiiSH, Ex p. 
Goldstein, [19231 3 D. L. R, loi ; 1 
C. B. R. 84 — CAN. 
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his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £055, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. llules, 1915, r. 123. Deft, took the 
point that such an action ought not to be 
brought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Re Condon^ 
Ex }). Jamca, No. 60, ante: — Held: the 
claim the trustee in bkpcy. was seeking t-o 
enforce was in respect of a debt which under 
Gaming Act, 1835 (c. 41), s. 2, & the decision 
of the House of Lords in Sutters v. Briggs (see 
Gaming Wageuino, Vol. XXV., p. 418, 
No. 213), was a statutory debt, & there was 
nothing in AV Condon ^ Ex p. James, or in 
any of the cases in winch the rule in that 
case liad been followed, wdiich entitled the 
ct. to say tliat if & when a right of action 
in respect of such a debt vested in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, &. judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed. — Sciianton’s Trustoe v. Pearse, 
(1922] 2 Oh. 87; 91 I.. J. Ch. 579 ; 127 
L. T. 608 ; 38 T. L. R. 629 ; 66 Sol. .To. 503 ; 
[1922] B. &C. B. 52, C. A. 

Annoiaiian : — Reid. Rc W’ilHon, jp. Salaman, The Tiustoo 
V. Keith. Prowso (102o), i:i3 L. T. 814. 

1894b. Duty to act equitably — Recovery of 

money paid to bankrupt with approval of 
official receiver.] — On June 26, 1924, a 
receiving order was made against W. on 
a petition presented on May 25, 1924, in 
respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests & 
had in view at tlio date of the presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1024. He appealed against the 
receiving order, & pending that appeal the 
receiving order was not gazetted. His appeal 
ha\dng failed it was then gazetted on .July 29, 
1924. At an interview between W., his 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1915, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets l/O meet the claims 
of his creditors, & that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use tlie proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
& to hand over any balance to the official 


receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest & an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets • 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion hy S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities at the turnstiles : — Held : A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by Mm in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so boimd 
even if A. exceeded his powers the tnisl^e 
could not take the benefit of W.’s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make rcsi)s. pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory. — Re Wilson, Ex p. 
Salaman, [1926] Ch. 21; 95 L. J. Ch. 68; 
133 L. T. 814 ; 70 Sol. Jo. 65; [1926] B. & 

C. R. 90. 

1895. Add, Annotations : — Consd. Re Wigzell, Exp, 
Hart, [1921] 2 K. B. 835 ; Scranton’s Trustee 
V, Pearse, [1922] 2 Ch. 87. Distd. Be Wilson, 
Ex p, Salaman, The Trustee v, Keith, Prowse 
(1926), 133 L. T. 814. 

1896. Add. Annotations : — Consd. Re Stokes, Ex p. 
Hellish, [1919] 2 K. B. 256 ; Re Thellusson, 
Ex p. Abdy, [1910] 2 K. B. 735. 

1901. Add. Annotation: — Mentd. Ohristoforides 
V. Terry, [1924] A. 0. 566. 

1903. Add. Annotation : — Mentd. Douglass t*. 
Lloyds Bank (1929), 34 Com. Cas. 263. 

1961a. Suspension of bankruptcy — ^Death of 

trustee.] — \^ere proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1861 Act, s. 110, & 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ct. of Oh. has jurisdiction, imder 
the Trustee Acts, to appoint new trustees. — 
Be Raphael’s Trust Estate (1870), L. R. 

9 Eq. 233 ; 39 L. J. Ch. 200 ; 18 W. R. 247. 


PART VIL SECT. 2. SUB-SECT. 2. 

1911 ii. .] — Re London 

Bbidoe Works, Ltd. (Ont.), [1926] 4 
D. L. U. 1121.~CAN. 

k i. Not secured creditor who has 

not valued sccurUy.] - Re London 
Hridoe Works. Ltd. (Out.), [1926] 
4 D. L. R. 1121.--0AN. 

19431. JVho may appeal against 
decision on election — Custodian not 
being creditor.]— Tho oustodian ap- 


pointed by the official receiver after an 
authorised assignment under Bkpcy. 
Aot, it ho is not u creditor of the 
assignor, is not entitled to appeal from 
^ho donision of the official receiver as 
chairman of the first meeting of 
creditors who, after passing on the 
admission of rejection of proofs of 
claim for the purpose of voting, has 
doclai'cd a certain person elected us 
trustee . — tie MoOoubbey, [1924] 2 
D. L. 11. 1123 : (1924) 2 W. W, E. 348 ; 
4 0. B. R. Oii.—OAM. 


PART VII. SECT. 2, BUB-SECT. 6. 

1969 ii. Conflict of interest dr 

duty .] — Wbeixi a trust co. was an 
autnorisod trustee in the bkpoy. of a 
limited oo., &; certain direotors & 
sharoboldei's of the lattor, having large 
claims against debtors* estate, were 
also shareholders of the trust co., ono 
boing also a director, it was considered 
undesirable that the trust oo. should 
continue to act. Sc another trustee was 
appointed . — Re Shaw (Walter W.) 
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2007. Add» AnnoMion : — ^Mentd* Toronto Ry. v» 
Toronto City, [1920] A. 0. 446. 

2028a. ^ .] — Where a trustee in bkpcy- 

with the sanction o£ the committee of in- 
spection employs a sole, to do particular 
business, the principle on which the solr.*s 
bill of costs against the trustee is to be taxed 
is that of solr. &; client, not as between solr. 
& his own client but that of “ where the client 
& others are interested in a common fund,** 
i.c. bkpt.’s estate, on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amount of tlie fees 
paid to counsel on the written autliority of 
the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 


not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee . — Re Lavey, Ex p, Cohen & Cohen, 
[1921] I K. B. 344 ; 90 L. J. K. B. 246 ; 124 
L. T. 572 ; [1920] B. & C. R. 171. 


Terry, [1924] A. C. 606. 

2071. Add. Annotation : — Mentd. Christoforides v, 
Terry, [1924] A. C. 660. 

2101. Add. Annotation : — Mentd. Christoforides v, 
Terry, [1924] A. C. 500. 

2114. Add. Annotation : — Refd. Sevenoaks U. D. C. 
V. Twynam, [1929] 2 K. B. 440. 


Co.. Ltd., [1922] 3 W. W. R. 119 ; 
68 D. h. R. 616.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2* 

sb. To employ bankrupt at re- 
munercUion — Approbation of court J — 
Held : the employment of bkpt. vNc the 
t/erraa of his employment, iiicludinif hia 
remuneration, must have the appro* 
batlon of the ct. ; the subnoauciit 
approbation is unauthorised by Bkpt. 
& Insolvent Act, 1857, s. 270 . — Rc 
Maokay, MoQuinness v. Hollinqs- 
HEAD (1921), 55 1. L. T. 89.— IR. 

BO. To accept tenders.] — When the 
trustoo is accepting tenders, ho must 
have the written authority of the 
inspectors to do so. — Rc Brown Taxi 
Oo. & Detroit Radiator Co. (1922). 
65 D. L. 11. 136.— CAN. 

ad. To dispose of property. I — 
When the trustee is selling stock or 
transferring property ho must have 
the written authority of the inspectors 
to do 80. — Re Brown Taxi Oo. & 
Detroit Radiator Co. (1922), 65 
D. L. R. 136.— CAN. 

1983 i. Payment — Power to make — To 
complete contract.] — Debtor agreed to 
purchase goods on condition that 
should ho fail to complete payment ho 
should lose all the money paid. When 
all the payments had been made save 
the last one debtor became bkpt. : — 
Held : the trustee might pay the last 
instalment & retain the goods. — Re 
Lemieux & Copping Motor Distri- 
bcjtories (1922), 69 D. L. R. 105 ; 1 
O. B. R. 464.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— A 

i i. creditors not notified.] 

f the trustee discovers that he has 
failed to send to some of the creditors a 
uotioe intended to bo sent to all. he 
shonld notify those who have been 
overlooked to file their proofs & should 
advise them of what has taken place ; 
it is not necessary to call a now meet- 
ing.- — Re Canadian Cereal & Flour 
Mills Co. (1922), 67 D L. R. 234 : 51 
O. L. R. 31C ; 2 C. B. .R. 158.— CAN. 

2001 i. To realise to best advantage — 
Acceptance of tenders .] — The trustoo 
must be governed by the advice of the 
insfyectora Sc by ordinary business 
judgment in delaying the acceptance 
of any tender for the purchase of 
debtor’s assets. — Re Canadian Cereal 
& Flour Mili^ Oo. (1922), 67 D. L. U 
234 ; 51 O. L. R. 316 ; 2 <3. B. R. 158. 
—CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 

B. (b). 

2008 ii a. Accountant — Charye 

for clerk*8 time.] — Whoto an account- 
ant's work is Indispensable a trustee 
under Bkpey. Act may bo allowed to 
charge against the estate, as a diaburse- 
ment subject to taxatiou, a fee for 
his partner’s work as accountant pro- 
vided the trustee ronoimcea any profit 
thereby accruing to him. But pay- 


ments made to the trustee's firm for 
liie work of its employoos must be 
disallowed os disburseiiionts. — Re 
Bryant, Isaud Sc Co., [1925] 4 D. L. 11. 
157 ; 57 U. L. R. 471 ; 5 C. B. H. 799. 
—CAN. 

sf. Costs incurred before appoint- 
ment of inspectors.] — Soirs.* costs for 
services reudci-od prior to the appoint- 
luent of inspectors are not taxable 
against the estate. — Re Stoneukro 
(1922), 09 D. L. R. 728 ; [1922] 2 
W. W. R. 1328.— CAN. 

sg. Salaries of regular employees .] — 
A custodian or trustee in likpcy. can- 
not recover as disbursements, the 
salaries paid Its regular employees. — 
Re OiiEVKiER & Sons, Ltd., [1928] 2 
W. W. R. Ill ; 37 Man. L. R. 444 ; 10 

C. B. R. 27.— CAN. 

PART VII. SECT. 6. SUB-SECT. 1.— 

B. (c). 

gi, .] — The t.axatIon of a trustee 

Id bkpey. 'a bill of feos&dwburHcmeuts 
will bo reopened when it appears 
prirnd facie that improper items have 
been included. Proof that tiio taxing 
nuLster did not understand how far tlio 
inspectors had approved the accouuts 
will establish such a prirnd facie case. — 
Rc J, Stanley Wedlock, Ltd., 
[1925] 2 D. L. 11. 5CG ; 5 C. B. K. 662.— 
CAN. 

2031 1. Basis of taxation of solicitor* s 
charges — Amount of costs limited.] — Re 
Mrshehvicys. Ltd., [1924] 1 D. L. R. 
1037 ; 4 C. B. R. 493.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 

C. (a). 

2036 i. Order for payment — When 
granted — Proceeds of sale handed over 
to dcMor.]— Where debtor parts with 
property to a trustee who, in fraud of 
cieditors, dispoMc.s of it & hands over 
the proceeds of the sale to debtor, such 
a fraudulent trustee may be compoUod 
to T»ay to the creditors the monov 
which he received as a result of such 
sale. — Cameron v. Moseley, [1923] 
3 D. L. R. 267.— CAN. 

PART VII. SECT. 6,'SUB-SECT. 1.— H. 

sk. Trustee giving secret information 
to purchaser of part of estate — Right to 
set aside sale.] — Re Davies Footwear 
Co., Underhills, Ltd. v. Barber 
(1923), 53 O. L. II. 467 ; 4 C. B, R. 
131.— CAN. 


PART VII. SECT. 6. SUB-SECT. 2.— A. 

2125 iv a. “ Cash receipts.**] 

— The trustee is to be confined to five 
pop cent, of the cash receipts in all 
clrcumst.auce8, unless the inspectors in 
writing increase the amount & the ot. 
approves. — Re Bryant Isard be Co , 
[1025] 4 1). L. li 157 ; 57 O. L. U. 
471 ; 5 O. B. 11. 799 ; varying [1925] 1 

D. L. R. 847 ; 5 O. B 11, 393.— CAN. 

2125 Iv b. Meaning.] 


Ol rs 


— Re Johnston, [1925] 4 D. L. R. 220. 

—CAN. 

2125 iv c. .] — Bkpey. Act, 

1927 (c. 11), s. 85, does not rocogniso 
5 per cent, of the cash receipts os the 
ordinary commission allowable to a 
trustee in iikpcy. ; but merely fixes 

5 per cent, as the limit of the charge 
to be allowed, except with the approval 
in writing of the inspectors & of the ct. 
Under the circumstances in the present 
case a commission of 3 per cent, on 
both the receipts & on the cash received 
by the trustee under a composition 
agreement was hell to be reasonable. — 
Re Chkvrter Ac Sonb, Ltd., [1928] 2 
W. W. U. Ill ; 37 Man. L. R. 144 ; 10 

C. B. li. 27.— CAN. 

b1. Right to priority — Over Crown 
debts.] — The trustoo is entitled to bo 
paid his foes & expenses in priority 
to the Crown. — He Canadian Carpet 

6 COMFORfER MANUPACrrURINQ CO., 
Rx p. A.-Q. FOR Canada, 11924] 4 

D. L. R. 1307 ; 5 0. B. R. 51.— CAN. 

sm. Oier claims for taxes .] — A 

trustee In bkpey. is entitled to retain 
his fees & expenses out of the estate in 
priority to the Crown's claim for sales 
taxes. — Re 'I'ouoNTo Metal & Waste 
Co. (1921), 67 D,L. R. Ill ; 61 O. L. R. 
287 ; 2 C. B. R. 138.— CAN. 

Bn. .] — The claim of the 

truKteo in bkpey. for his expenses is 
payablo in priority to the taxvs owmg 
by debtor to a municipality. — lie 
Adams Shoe Co„ Ex p. Town of 
Pknetanouishenk, [1923] 4 D. L. R. 
927.— CAN. 

Bp. .1 — The trustoo in 

bkpey. *s claim for his fees & o.xpcnscH 
always precedes the Crown’s claim 
foi taxes under War Revenue Tax Act. 
—He Davis, [1924] 3 D. L. R. 556 ; 4 
C. B. R. 698.— CAN. 


Bt, OofT claims by landlord .] — 

If the landlord’s claim arose anterior 
to that of the Crown’s claim for taxes, 
the trustee’s claim for his fees & 
expenses will count after the landlord *s 
claim.— Re Davis, [1924] 3 D. L. R. 
556 ; 4 C. B. R. 698.— CAN. 

IMorlty of debts generally, sec coses 
in Part XII., post. 

q i. Power of court to enforce pay- 
ment.] — The ct. will not dispose of a 
petition for an order for immediate pay - 
mout of the trustee’s costs. — Men’b 
Atttrk Rroistkred V. Hart (1922), 
68 D L R 193 ; 2 C. B. R. 634.— 
CAN« 


sv. Non-payment of fees — Whether 

S 'ound for setting aside composition .] — 
AKK St. Joseph Hotel v. Grosleau 
(1928), Q. R. 45 K. B. 118 ; 10 O. B R. 
14.— CAN. 


PART VII. SECT. 5, SUB-SECT. 2.— 
B. (b). 

8W. Duty to obtain indemnity — 
Value of estate uncertain.] — Where there 
is any doubt as to the value of the 
estate an authorised trustee should. 
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2163. Add. Anyiotalion : — Mentd. Johnson v. 
Stephens & Carter & Golding, [1923] 2 K. B. 
857. 


2176. Add. Annotation : — Held. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 689. 


Part VIII. — Proof of Debts. 


2344. Add. AnnoicUion : — Consd. Re Moss, Ex v. 

Everitt (1923), 93 J.. J. Oh. 98. 

2353. Citations : — Delete ** 1 L. J. Bey. 44.” 
2383. Add. Annotation : — Mentd. Steinberg v. 

Scala (T^ieeds), [1923] 2 Ch. 462. 

2385. Add. Citations : — affg. S. C. suh nom. 
Morgan v. Hardy (1887), 18 Q. B. D. 646, 
C. A. ; revsg. (1886), 17 Q. B. D. 770. 

Add. Annotations: — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 31 ; Anstruther- 
Gough-Oalthorpe v. McOscar, [1924] 1 K. B. 
716. 

2411. Add. Annotation : — Mentd. Burrell v. Leven 
(1026), 42 T. L. U. 407. 

2415. Add. Citation: — 1 Ves. & B. 112. 


2429. Add. Citation : — 15 L. J. Bey. 9. 

2455. Add. Annotation : — Mentd. Riclimond v. 
Savin, [1920] 2 K. B. 530. 

2458. A dd. A nnotnthn : — Consd. Re lloulder, [ 1 020] 
1 Ch. 205. 

2459. Add. Annotation : — Mentd. Re Farrow’s 
Bank, [1921] 2 Ch. 164. 

2463. Add. Citations : — affg. S. C. svb nom. 
Morgan v. Hardy (1887), 18 Q. B. D. 646, 
C. A. ; revsg. (1886), 17 Q. B. D. 770. 

Add. Annotaiio'ns : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 31 ; Anstruther- 
Gough-C^thorpo v. McOscar, [1924] 1 K, B, 
716. 

2467. Add. Annotations : — Refd. Re Lister, Ex p. 


before proceedini? with ils adminis- 
tration. obtiUn an indemnity from the 
orcflitors. — Re Gump (1921), 09 D. L. 11. 
202 ; 51 O. L. It. 118 ; 2 C. B. K. 5G.— 

GAN. 

PART VII. SECT. 6. SUB-SECT. 1.- B. 

2169 i. Receiver handino over assets 
to trustee —IVhether hen for charoett — 
Whether locus standi to impeach 
nunuiffcmcnt of trustee. ] — Uetd : ( 1 ) th<* 
mt-erim receiver’s fees & expenses were 
a first cliarge upon the asset*. & should 
be paid in priority to other fees & 
expenses, in the administration ihoroof ; 
(2) no one except the criMlltors can 
attack the tiustoo upon the tfround 
t,hat. he has mismanaged the estate. — 
He Gump (1921), «» D. L. It. 202 ; 51 
O. L. It. 118 ; 2 C. B. 11. 56.— CAN. 

2159 ii. .]— Before the 

making of the receiving order debtor 
CO. made an assignment to T., an 
authorised triLstec, who had no know- 
ledge that a bkpey. petition had been 
Hied before the assignment: — Held: 
T. having acted innocently, ouglit to 
i-eceivc remuneration for his services, 
^vhich must be treat ed as an expend itiire 
of the trustee, ranking ahead of the claim 
of the Crown. — Re Toronto Mktal & 
Waste Co. (1921). 67 D. L. R. Ill ; 
51 O. h. R. 287 ; 2 C. B, R. 138.— 
CAN. 

sx. Raukrupt insured for benefit of 
creditor — Policy/ nwneifs held in trust 
for iredit^r.]^Re Wilnkr (Ont), 
119281 2 D. h. R. 396 ; 8 C. B. R. 616. 

-CAN. 

sy. Trustee carrying on hu.sincs.s-- 
hiability for goods supjdicd.\~ Re 
Aixieu On. & Gas Co., Smith v. 
Trustee (Ont.), 11928] 2 D. li. R. 
986 ; 10 C. B. R. 69.— CAN. 

PART VII. SECT. 9, SUB-SECT. 1.— B. 

sz. Who inay voU — Wife of bank- 
rupt.] — Bkpey. (Scotland) Act, 1913, 
s. 60, enacts that the wife of the bkpt. 
shall not bo entitled to vote In the 
election of the trustoe, but that in all 
other respects she may be ranked as a 
creditor. Sect. 71 erinets that a 
majority in number & value of the 
ercdif.ors, TU’esent at any meeting duly 
called for Oio jiurpose, may rein(*ve the 
trustee : — Held : the wife of tlie bkpt. 
was not entitled to vote for the removal 
of the trtistee in respect that the 
removal of the trustee was nothing 


AflSOCN., [1924] 1 D. L. R. 249.— 

CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— B. 

2427 i. Bankrupt^/ of purchaser — 
Part delirery before bankruptcy — Can- 
cellation of contract.] — The insolvent 
CO. agreed to buy sugar, to be delivered 
in iixed monthly instalments. After 
certain deliveries had been made the 
sugar CO. intimated that there would 
bo no more deliveries until the out- 
standing accoimt for previous de- 
liveries was settled. The insolvent 
CO. made no demand for deliveries & 
the sugar co. made no tender : — Held : 
the sugar co. could not be permitt-ed to 
lie by imtil the whole period of the 
contract was up & then claim damages 
for the failure to call for delivery during 
each of the preceding months. — Re 
Rockland Cocoa & Chocolate Co. 
(1921), 64 D. L. R. 644 ; 51 O. L. R. 
19: 2 C. B. R. 43.— CAN. 

2428 i. Rcjsalc by vendor' — Proof 

for loss on resale.] — Held : the vendors 
could prove for such damages as they 
would have been entitled to recover 
against the insolvent for the breach of 
the contract. — Re Hachborn (1922), 
67 D. L. R. 227 ; 51 O. L. R. 312 ; 2 
C B. R. 224.— CAN. 

2438 i. Payment in foreign 

currency.] — Held : the vendor entitled 
to prove for an amount equivalent 
in value to the amount payable in 
foreign currency. — R cMcKay (1922), 52 
O. L. R. 466 ; 3 C, B. R. 462.— CAN. 

2438 ii. Goods not reasonably 

fil for required purpose.] — Held: the 
value of the goods should bo estimated, 
the damogos incurred by the purchaser 
deducted, & the balance proved for. — 
Re Scotland Woollen Mills Co., 
(19231 2 D. L. R. 274 ; 3 C. B. R. 636. 
—CAN. 

se. Sale & purchase in hulk .] — Claim 
of purchaser to rank on estate of ven- 
dor disallowed. — Re White, [1925] 1 
D. L. R. 1189 ; 58 N. S. R. 1 ; 5 
C. B. R. 511.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— C. 

2448 iv. For full anumnt 

of rent due — Notwithstanding agreement 
Jor reduction of rent in consideration of 
compromise — Compromise not carried 
out.] — Re Martins. Ltd. (N. S.), 
[1926] 2 D. L. R. 685 ; 7 C. B. R. 485. 
—CAN. 


more than a step in the procedure for 
electing a m*w trustee. — MacN aught 
V. Stevw'KIGHT, [1928] S. C. 687.-- 

SCOT. 

PART VII. SECT. 9, SUB-SECT. 1.— 
C. (a). 

sa. For good cause.] — If a trustoe 
in bkpey. acts throughout with the 
consent of the creditora, & if his 
appointment as trustee is coulinnisd 
at a general meeting of creditors, there 
can be no grounds for dismissing him 
from office. — Langlois v. Lemtre, 
Re Gardner (1922), 65 D. L. K. 128.— 
CAN, 

PART VII. SECT. 9. SUB-SECT. 3. 

2285 i. Revocation of order of release — 
To enable trustee to oflmimsUr after- 
acquired property — Estate administered 
in ignorance of existence of property.] — 
He WA-rsON (1927), 61 O. L. R. 17.3.— 
CAN. 

PART VII. SECT. 10. 

sb. Power — To override creditors* 
instructions to trustee.] — Where at a 
creditors’ first meeting they instruct 
the trustee to give priority to certain 
claims : — Semble : it is not competent 
for the inspectors to oven’ido such 
instructions. — Re Olympia Cape Co., 
Ltd., Ex p, Bedalt, [1927] 1 D. L. R. 
907 ; [1927] 1 W. W. R. 131.— CAN. 

80 . Exercise of powers — Must act 
personally.y~Re Brown Taxi Co. & 
Detroit Radiator Co. (1922), 65 
D. L. R. 136.— CAN. 

2298 i. To consent to appointment 

of solicitor — No particular form necessary 
— Must he specific.} — Re Bryant, 
ISARD & Co. (Ont.), [1926] 4 D. L. R. 
440 ; 7 C. B. R. 694 ; varying. [10251 
1 D. L. R. 34 ; 7 C. B. R. 93.— CAN. 

PART VIII. SECT, 4, SUB-SECT. 1. 

2386 ii. Bankruptcy Act, s. 44.1 

— The above soot, does not give persons 
not otherwriso entitled to recover from 
bkpt. a right to prove against his ostato 
because of an obligation to a third 
person. — Re ExcEii^ioR Electrio 
Dairy Maciiinkby, Ltd., [1923] 3 
D. L. R. 1170; (1922), 52 O. L. R. 
225 ; 2 C. B. R. 599.— CAN. 

sd. Debt due from association pro- 
hibited from dealing on credit system.] 
— Held: not provable. — Re Kblving- 
TON Grain Growers* Co-operative 
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Bradford Overseers & Bradford Corpn., [1926] 
Ch. 149. Mentd. Victoria City v, Vancouver 
Island (Bp.), [1921] 2 A. C. 384 ; Wise v. 
Lansdell, [1921] 1 Ch. 420 ; Leitcli v. Emmott, 
[1929] 2 K. B. 236. 

2491. Add, Annotation : — Mentd. Re Debtor, [1929] 
1 Ch. 302. 

2508. Add. Annotation : Expld. Re Iloulder, 
[1929] 1 Ch. 205. 

2509. Add. Annotation : — Distd. Re Houlder, [ i 929] 
1 Ch. 205. 

2514a. Payments received from other sureties.] 

— In Aug. 1921, two borrowers with Have 
sureties borrowed £20,000 from an insurance 
CO. The Joan was secured by the joint & 
several covenant of the borrowers , & the 
sureties & by a mtge. & further charge on the 
borrowers’ life policies. The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became blcpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, <fe on Jan. 25 
he was adjudicated bkiit. At the date of 
the receiving order the amount due to tlie 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 192(>, they put 
in a proof for that amount in 11. ’s bkpey. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
some £5,372 made up of £4,910 payments of 
principal interest by the other sureties 
& £462 credited ex gratia as the surrender 
value of the policies which had really lapsed. 
The trustee in bkpey. applied to reduce the 
proof by £5372 : — Held : as eaiii surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in t.he 
surety H.’s bkpey. without giving credit for 
any sums received from tlie other co-sureties 
since that datc^, inwided that they did not 
in the whole recover mon? than 20.v. in the 
pound. — Jtc Houlder, [1929] J Ch. 205 ; 
si(b nom. He Houlder, Ex y. Rabbidok v. 
Eagle Star Doiminions Insurance Oo., 98 
L. J. Ch. 12 ; 140 L. T. 325 ; [1928] B. & 
C. K. 114. 

2568. Add. Annotation : — Mentd. Perrin v. Dick- 
son (1929), 98 L. J. K. B. 683. 

2591. Add. Annotation : — ^Consd. Spencer v. Ash- 
worth, Partington, [1926] 1 K. B. 689. 

2597. Add. Citation : — 15 L. .1. Bey. 9, 

2639. Add. Annotations : — Mentd. Falcon v. 


Famous Players Film Co. (1025), 42 T. L. R. 
91 ; Reckitt v. Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. 

2646. Add. Annotation Distd. Be Houlder, [1929] 
1 Ch. 205. 

2647. Add. Annotation ;~Refd. Be Houlder, [1929] 
1 Ch. 205. 

2649. Add. Annotation 'Consd. Re Houlder, 
[1929] 1 Ch. 205. 

2650. Add. A^inotation Refd. Zfc Houlder, [1929] 
1 Ch. 205. 

2689. Add, Annotation : — Mentd. Omnium Insce. 
Corpn. V. United London & Scottish Insce. 
(1920), 36 T. L. R. 386. 

2770. Add. Annotation Refd. Dowe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2771. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2790. Add. A}inol(itio)i : — ^Mentd. P(‘i rm v. Dick- 
son (1929), 98 L. .T. K. B. 683. 

2S06. Add. Annotation: — Refd. Dewe v. Dew(‘, 
Snowdon v. Snowdon, [1928] P. 113. 

2812. Add. Annotatioyis Consd. Firman v. Royal, 
[1925] 1 K. B. 681. Mentd. Rc Naters, 
Aingcr r. Naters (1919), 122 L. T. 154. 

2815. Add. Annotation: — Refd. Campbell v. 
Campbell, [1922] P. 187. 

2875. Add. Annotation : — Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2901. Add. Annotaiioos : — Refd. I’erforming Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1 ; Re Wait, [1927] 1 Oh. 606. 

2902. Add. Annotations : — Refd. Re Dent, Ex p’ 
Trustee, [1923] 1 Ch. 113 ; Performing Right 
Soc. V. I^ndon Theatre of Varieties, [1924] 
A. O. 1. 

2902a. .] — By marriage articles in 1914, 

made between husband & wife ^ three 
trustees, it was agreed that, after the intended 
marriage, an indentuiv of settlement should 
I be executed & that the husband would bring 
into settlement aU projierty to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
tlie first trustees of tlie settlement should be 
the three trustees of the articles therein 
named, & that if they or either of them 
should fail to accept tlie trusteeship of tli(‘ 
settlement, then such other person or persons 


PART Vin. SECT. 4, SUB-SECT. 3.— 
D. (Si). 

2481 iv. Contingent on survivor- 

ship of wife.] — Me Laing (1921), 64 
D. L. R. 637 ; 51 O. h. R. 11 ; 2 

C. B. R. 38.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 

D. (b) iii. 

2526 ii. . 1 — Me Andrew Mother- 

well Estate, [1923] 4 D. L. R. 986 ; 
ajQTd. 25 O. W. N. 359.— CAN. 

1 1. .1 — Held : tho Biiroty could 

not rank on the estate before the 
creditor bad been paid in full. — Me 
Coughlin & Co., Ex p. Guarantee 
Co. OP North America, [1023] 4 

D. h. R. 971 ; 3 W. W. R. 1177.— 
CAN. 

2546 iii, .] — 'J’he coutiiiKent 

liability of a surety who has not been 
called on to pay is a debt provable on 
tho bkpey, of the principal debtor. — 


Re Erument, Alberta Lumber Co. v. 
Alberta Department of Agrtcui.- 
ture, [19251 3 D. L. R. 377 ; [1925] 2 
W. W. K. 416 ; 6 C. B. R. 765.— CAN. 

2545 Iv. .] — A surety who has 

not paid or been excused becomes on 
the insolvency of tho principal debtor 
a ooiiditioual creditor, & may as such 
prove his claim against the insolvent 
estate. — R usbouw, etc. v, Hodgson, 
[1925] App. D. 97.— S.AF. 

sf. Creditor agreeing to pay off 
defjt due to another creditor — Agreement 
not carried out.] — Held: tho creditor 
was entitled to rank as a creditor for 
tho amount which he had agreed to 
pay off. — Re Bknson-Johnston, Ltd., 
[19241 4 D. L. R. 575 ; 6 O. B. K. 196; 
affd. [19251 1 D. L. K. 999; 5 C. B. R. 
414.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (b) Iv. 

2560 i. Cosurety's liaMiUy to con- 

oi n 


tributioyi.] — A surety cmi piove in the 
bkpey. of a co-surety for eoutribulioii, 
although the proving surety has not 
paid the creditor anything. — Me Fko- 
MENT, Alberta Lumber Co. v. 
Alberta Department op AcuiictTL- 
TURE, [1925] 3 D. L R. 377 : [1925] 2 
W. W. R. 415 : 5 C. B. R 760.- CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— L. 

2903 i Continmng cojUra 'ts generally 
■ — Debtor failing to complete.]— Held ; 
tho cixiditors nero entiUcjd to bo paid 
the damages suh tamed id respect of 
the unexpiro(3 portions of the contract. 
--Re McKay (1922), 52 O. L. R. 466 ; 
3 O. B. R. 462. - CAN. 


2905 i*ljoan ]— Me Noden, liALLEpr 
& Johnston, Ex p. Johnston (Ont.), 
[1927] 3 D. L. R. 700 ; 8 0. B. R. 295 ; 
affd. I192H] 2 I). L. R. 686 ; li) C. B. l:. 

211.— CAN. 
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as the spouses should nominate ; & that in 
the meantime until the execution of the 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in liis residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
liis wife & children. On Dec. 6, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpey. moved for a declaration that the 
settlement & the transfer of the property 
purpoi*ted to be made thereunder were void 
as against him : — Held : (1 ) the acquisition 
by bkpt. on his father’s death of the property 
wliich was non-existent at the date of the 
articles did not operate imder the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property w'as contracted to be 
assigned the trusts upon which such 
persons were to hold it were not ascertained 
at the date of such acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it w^ould not have 
operated as a transfer of property witliin the 
true meaning of 1914 Act, s. 42 (3) ; (3) the 
iissignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by reason of 
its execution within two years of the com- 
mencement of the bkpey. — Re Dent, Ex p, 
I'RUSTEE, [1923] 1 Ch. 113 ; 92 L. J. Ch. lOfi ; 
07 Sol. Jo. 32 ; [1922] B. & C. R. 137. 

2934. Add, Annotation Distd. Re Houlder, [1929] 
1 Ch. 205. 

2955. Add, Annotation : — ^Distd. Re Pitchfordj 
[1924] 2 Ch. 200. 

2978a. Proof by plaintlll against bankrupt defen- 
dant — Stay of action after bankruptcy — Proof 
in bankruptcy for amount claimed in action.] 

— On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 


debtor in the K. B. Div. to recover a sum of 
£050 for commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to i*estore the action, lodged his 
proof in the bkpey. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver & admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 17^. 9d. for his untaxed 
costs of the action, all of which were incurred 
before the date of the leceiving order. On 
Oct. 31, 1923, the official receiver rejected 
that proof. Htf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the costs, 
amounting to £46 17$. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver : — Held : (1 ) as ptlf . 
had obtained no judgment dealing either with 
his claim in the action or the costs thereof, 
but had elected to stay his action & to prove 
in bkpey. for the amount claimed in the 
action, ho was not entitled to prove for his 
untaxed costs of the action ; (2) (Astbury, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore was not provable . — Re Pitch- 
ford, [1924] 2 Ch. 260 ; avb nom. Re Pitch- 
ford, Ex p. Official Receiver, 93 L. J. Ch. 
541 ; [1924] B. & C. R. 118 ; &uh nom. Re 
Pitciiford, Ex p. Official Receiver v. 
Hall, 131 L. T. 669, D. C. 

2983. Add, Annotations : — Refd. Re Pitchford, 
[1924] 2 Ch. 260. Mentd. London Steamship 
& Trying Corpn. v. Russian Volunteer Fleet 
(1926), 135 L. T. 607. 

2989. Add, Annotation : — Consd. Re Pitchford, 
[1924] 2 Ch. 260. 

2991. Add, Annotation : — As to {!) Refd. Abraham 
V, Buckley, [1924] 1 K. B. 903. 

2993. Add Annotation: — Consd. Re Pitchford, 
[1924] 2 Ch. 260. 

3001. Add, Citation : — svb nom, R. v, Sussex JJ., 
14 J. P. Jo. 224. 


PART VIII. sect. 4, SUB-SECT. 7. 

Bg, Coats of solioitora retained to 
oppose urarUing of receiving order ,] — 
Held ; the solrs. >\ci‘o entitled to rank 
upon the estate of debtor for the 
amoimt of their costs so incurred. — 
He TUNN13LL, Ltd.. [1924] 4 D. L. It. 
862 ; fi6 O. L. K. 110 ; C. B. K. 73.— 
CAN. 

PART VIII. SECT. 6, SUB-SECT. 1. 

3018 V. Narne <£• description of 

declarant,] — It is fauffloiont if the imtialH 
of the Christian names & the full 
surname bo fflven, & words sotting 
forth the occupation or station in life 
of the doelaraut. — He MoCouuitKV, He 
Straiton Hz Greisnsiitelds, Ltd., 
fl»241 4 1). L. R. 1227 ; 11921] 3 

W. W. R. 687.— CAN. 

3018 Vi. Omissionof** make oath 

<]& say ** — Effect of substituiion of words 
having same meaning^ 1 — The de- 
claration should not bo rejected for 


such variance. — Be McCoubrey, Re 
Stratton & Gbeenshtelds. Ltd., 
ri924] 4 D. L. R. 1227 ; 11924] 3 

W. W. R. 687.— CAN. 

3018 vii. Statement of account — 

Sufficiency of statement,] — The state- 
ment of account is primd fade uroporly 
itsforrod to in a declaration omy when 
It is “ annexed & marked ‘ A.* If, 
however, the statement is a proper one 
is annexed to the declaration, though 
not so marked, & from an examination 
thereof in conjunction with tho 
declaration or from other circum- 
stanoea, it may reasonably bo con- 
cluded that the statement is that 
referiHjd to, it may be admitted. — Re 
McCoubrey, Re Btraiton & Green- 
8II1ELD8. Ltd., 119241 4 D. L. R. 1227 ; 
[1924] 3 W. W. R. 587.— CAN. 

3020 i. Proof on behalf of corpora- 

tion.] — (1) Tho declarant need not 
expressly describe himself as one of tho 
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classes authorised to make the declara- 
tion. 

(2) Where tho declaration does not 
state that the deponent has knowledge 
of the facts deposed to it is objeolion- 
able & should be rejected. — Re 
McCoubrey, Re Stratton & Green - 
sh[ELDA,'Ltd., [1924] 4 D. L. E. 1227 ; 
[1924] 3 W. W. R. 687.— CAN. 

■j. Interlineations d? erasures,]—- 
Although tho declaration contains 
ihtorlineations Sc erasures not duly 
initialed, it may be rooeived* in the 
disci'otion of tho otfloial receiver, 
ohalruian, or trustee, if he is satisfied 
that tho change was made before the 
dedaration was sworn. — Re McCou- 
brey, Re Stratton Sc ORESNsmfiLDs, 
Ltd., [1924] 4 D. L. R. 1227 ; [1924] 
3 W. W. R. 587.— CAN. 

3024 ii. .] — It is sufficient if 

made before a person authorised to 
take affidavits under Canada Evidence 
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3088. Add. Anncdaiion: — Gonsd. Be A Debtor, 
[1927] 2 Oh. 367. 

3049. Add. Annotation: — Refd. L. A. & 

B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 268. 

3050. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

3052a. Parties represented by inde- 

pendent counsel.] — Although the ct. has 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the parties 
were represented by independent counsel at 
the time of such judgment or compromise, 
unless there is evidence that coxmsel acted 
improperly or without full knowledge of the 
facts.— iee Debtor, [1929] 1 Ch. 125 ; 140 
L. T. 130 ; sub nom. Re Debtor (No. 27 op 
1927), Exp. Debtor t7. Petitioning Creditor 
(1928), 97 L. .T. Ch. 107 ; [1928] B. & C. R. 
34, D. C. 

3054. Add. Annotation : — Refd. Re A Debtor, 
[1927] 2 Ch. 367. 

3105a. Creditor money-lender — Contract harsh & 
unconscionable.] — A trustee in bkpey. has no 
power to reject or reduce a proof by a money- 
lender, on the ground that the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone. — Re Armstrong, 
Ex p. Lipton (1920), 95 L. J. Ch. 184 ; [1926] 
B. &C. R. 21. 

3134. Add. Citations : — sub nom. Re Byrom, Ex p. 
Eckersley, 22 L. J. Bey. 27 ; 17 Jur. 198. 

3137. Add. Annotation : — Mentd. Re Jubilee 

Cotton MUls, [1922] 1 Ch. 100. 

3140. Add. Annotations : — ^Refd. Be Debtors, [1927] 
1 Ch. 19. Mentd. Re A Debtor, [1929] 2 
Ch. 146. 

3152a. .] — The effect of Bkpey. 

Rules, 1915, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time, which will only be exercised in very 
special circumstances, no application to 
reverse or vary ^le trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period. — Re 


Barley, [1923] 1 Ch. 177 ; sub nom. Re 
Barley, Ex p. Harrison, 92 L. J. Ch. 419 ; 
[1922] B. & C. R. 258. 

8167. Add. Annotation : — Mentd. Be Pitchford, 
[1924] 2 Ch. 260. 

3172. Add. Annotation : — Consd. Re Searle, Hoare, 
[1924] 2 Ch. 325. 

3173a. Debt arising out of harsh & unconscionable 
contract — Creditor money-lender.] — Re Arm- 
strong, Ex p. Lipton, No. 3105a, ante. 

3200. Add. Annotation : — Apld. Re flomc &. 
Colonial Insce. (1928), 44 T. L. R. 718. 

3210. Add. Annotation : — Consd. Re Searle, Hoare, 
[1924] 2 Ch. 325. 

3210a. .] — Wliere, after the admi.ssion by the 

trustee of a creditor’s proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced : — Held : in the 
absence of any rule in bkpey., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary, 
was applicable with the result that the over- 
paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
overpayment in respect of his original proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpey. Nor does the 
judgment of .Tessel, M.R., in Re Tail, Ex p. 
Harper {see No. 3210), contain any statement 
inconsistent with that application of the prin- 
ciple. — S earle, Hoare & Co., [1924] 2 Ch. 
325 ; 68 Sol. Jo. 755 ; sub nom. Re Searle, 
Hoare & Co., Ex p. Trustee, 93 L. J. Ch. 
571 ; 132 L. T. 21 ; [1924] B. & C. R. 114. 

3214. Add. Annotation : — Mentd. Re Maxson. 
Ex p. Trustee, [1919] 2 K. B. 330. 


Act, H. S. C., 1906 (c. Ur.), 9. 36.-- 7?c 
McOoubrey, Re S'iiiatton & Qrf.en- 
SHIELDB, Ltd., [1924] 4 D. L. R. 1227 ; 
[1924J 3 W. W. R. 687.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 2. 

sk. NecessUv for filing ctoim.] — 
Neither the ct. nor the trustee will 
consider a creditor’s claim against 
bkpt.’s estate until it has been filed. — 
Re Continental Publishing Co., 
Ex p. Davis & Simmons, [19241 1 
D. L. R. 339 ; 4 C. B. R. 343.— CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 

8085 Iv a. .1 — Re 

Union, Indian Sugar Mills Co., 
Ltd. V. Bbu Lal, Jaoannath (1927), 
I. L. R. 49 All. 728.— IND. 

8085 vi. .] — The Judge has 

power to inquire into the consideration 
for the Judgment debt . — Re Allan 
Grain Growers’ Co-operative 
Assoon., Ex p. Robinson, Little & 
Co. (1922), 65 D. D. R. 347 ; 15 

Sask. L. R, 296 ; [19221 2 W. W. R. 
142.— CAN. 


8057 I. Except in regard to 


assessed taxes .] — Judgment was re- 
covered by the A.-G. of the Irish Free 
State against 11. for excess profits 
duty in respect of the four accounting 
periods ending Dec. 31, 1917, 1918, 
1919, 1920. The assessments were 

made by the revenue officials of the 
Irish Free State subsequent to Mar. 31, 
1923. On the petition of the A.-G., 
U. was adjudged bkpt . : — Held : the 
po.sition behind the Judgment could 
be examined to determine the question 
whether the A.-G. was a competent 
petitioning creditor in respect of the 
amount of the duties . — Re Reade, 
[1927] 1. H. 31.— IR. 

PART VIII. SECT. 7, SUB-SECT. 2. 

3071 li. After commencement of 

proceedings .] — The mother of a bkpt. 
claimed to be ranked in his sequestra- 
tion in respect of two loans alloTOd to 
have been made by her to him before 
his insolvency. At the date of 
sequestration no writ existed establish- 
ing the loans, but in support of her claim 
for a rankiiig the clalmamt produced, 
among other evidence, r holograph 
acknowledgment of the loans granted 
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by the bkpt. after sequestration. The 
other evidence was by itself insufllcient 
to prove the loans: — Held: bkpt.’s 
holograph acknowledgment, ha^ng 
been granted after sequestration, coula 
not bo used as evidence establishing 
the loans ; & claim rejected. — Car- 
MirHAKL’a Trustee r. Carmichael, 
[1929] S. C. 265.— SCOT. 


PART VIII. SECT. 8, SUB-SECT. 6. 

3147 ii. direct — 

Held : the bkpey. Judge had power 
to direct an issue to be tried. — Inter- 
provincial Flour Mills, Ltd. v. 
Western Trust Co., [1923] 2 D. L. R. 
361; 16 Sask. L. R, 401; [1923] 1 
W. W. R. 1068.— CAN. 


3157 i. Evidence .] — The autho- 
rised trustee, or claimant, may use as 
evidence the whole or any part of 
examinations of directors of debtor 
corpn. taken under Blipey. Act, s. 50. — 
Re Christie Grant, Ltd., [1921] 3 
W. W. R. 264 ; 1 C, B. R. 489.— CAN; 

3157 ii. iS. Rc Dumfkrmline 
Trading Co., Ex p. Reliable Trad- 
ing Co. (1922). 66 D. L. R. 813 : 
[1922] 2 \V. W. R. 1274. — CAN. 
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3222. Add. CUation [1918-19] B. & C. B. 278. | 

3224. Add. Annotation : — Refd. Re Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 54. 

3264a. Dividend received.] — Applts. 

sold a quantity of rice to a purchaser. The 
purchase-money was not paid, & the vendors 
brought an action claiming the return of the 
goods on the ground that they had been 
obtained by the fraud of the purchaser. The 
X>urchaser became bkpt., & resps., who were 


the trustees in the bkpcy., were added as 
defts. .The vendors afterwards proved for 
the price of the goods sold in the bkpcy. & 
received a dividend ; — Held : they had 
elected to affirm the contract of sale, & the 
action could not be maintained. — Kin Tye 
Loong V. Seth (1920), 89 I.. J. P. 0. 113 ; 123 
L. T. 639 ; [1920] B. C. R. 89, P. C. 

3267. Add. Annotations : — Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213x The Goulandris, 
[1927] P. 182. 


Part IX. — Secured Creditors. 


3334. Add. Annotation : — Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

3360. Add. Annotation: — ^Refd. Re Bueb, [1927] 
W. N. 299. 

3363. Add. Annotation : — Mentd. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

3365. Add. Annotation .-—Mentd. Re Chiandetti, 
Ex p. Trustee (1921 ), 91 L. J. K. B. 70. 


3365a. .] — -Re Bued, Ex p. Trustee (1927), 

64 L. Jo. 476 ; 164 L. T. Jo. 408. 

3375a. Deposit of securities — To secure joint debt 
of firm — Debts due under separate personal 
guarantees of partners.] — The general rule in 
bkpcy., that, when a creditor seeks to prove 
against his debtor’s estate, he must give up or 
v^ue any security which if not retained 


PART VIII. SECT. 10. 

3218 ii. .]-~The 

crtjditor was allowed to amend his 
claim &’ sot out tho security which he 
held. — S terling Clothing Co. u. 
Men’s A'itire Registered (1022), 
(!G D. L. R. 368 ; 2 C. B. R. 635.— 
CAN. 

3218 iii. Proof made on footing 

of hoUino seairit}/ — Security invalid.] 
— Claimant was allowed to amend his 
claim. — He Dumeeumline Trading 
Co., Ex p. Reliarle Trading Co. 
(1022), GO D. L. R. 813; 11922] 2 

W. W. R. 1274.— CAN. 

3236 ii. who was 

adjudicated bkpt. on Sept. 16, 1927, 
was indebted to the U. Bank. Prior 
to the adjudication the bank had 
resristerod judpmient rntges. against 
two farms belonging to the bkpt. 
Tho hank t*htimatt;d the value of such 
security & proved as unsecured 
creditors for the balance of their debt. 
Suiisequcntly as a result of the bkpt.’s 
criminal acts tho value of the farms 
was so depreciated that they failed to 
realise the amount at which they had 
l>een assessed by the bank. The 
Ofllcial Assigneehad recovered sulBcieiit 
assets to pay all the unsecured cri'ditors 
twenty Bhillingb In the pound : — Held : 
the tJ. Bank were entitled to amend 
their proof of debt by increasing tho 
amount thereof. - iiT Jounwton, 11929] 
N. I. 103.— IR. 


PART VIII. SECT. 12. 

si. Claim rejected in part — Rigid of 
creditor to appeal.] — A creditor rec-eived 
a notice from the trustee disallowing 
part of ills claim & enclosing a cheque 
for tho balance. Tho creditor clearly 
showed that he had no lutoution of 
accepting the cheque in full accord & 
satisfaction of his claim, but he cashed 
the cheque : — HeXd : the crodit.or was 
not thereby debarred from appealing 
from the disallowanc/e by the trustee. — 
He Cohen &; Swkigman, Kx p Gelman, 
11926] 4 I). L. R. 359 —CAN. 

sm. Claim of Croum rejected — Position 
of Croum.y~Re Wardfold Manu- 
facturing Co., [1926] 3 D. L. R. 333 ; 
59 O. L. R. 196.— CAN. 


PART IX. SECT. 1. 

3332 iv. Appeal from decision 

of referee — Forbidding creditor to enforce 


security.] — Re Canadian Western 
Steel Cori*n. (1922). 69 I). L. R. 689 ; 

2 C. B. R. 494.— CAN. 

b i. To advise as to validity of lien.]- - 
A judge of tho Ct. of K. B. has juris- 
diction to advise an assignoe for the 
benefit of creditors on whether certain 
cioditors have a mechanics* hen on the 
assets of tho estate. — Re Beck, [1921] 

3 W. W. R. 160.— UAN. 

PART IX. SECT. 2. 

■n. Assignment of unpaid purchase- 
money under farm sale agreement to 
secure balance of purchase price of other 
property.] — Held: pllf. was a secured 
ci*editor. — Anderson v. Serge, [1924] 
2 I). L. R. 1018 ; [1924] 1 W. W. R. 
1260 ; 18 Sask. L. R. 265.— CAN. 

so. Lease of property on crop- 
payment plan.] — Lessor held a secured 
creditor in respect of I’ent. — Re Turner 
(1922). 65 D. L. R. 130 ; 16 Sask. L. R. 
381 ; [1022] 2 W. W. R. 414.— CAN. 

sp. .] — Held: the lessor to 

the extent of his sliare of the crop 
reserved as rent was protected against 
the creditors of tho lessee, notwith- 
standing a provision in tho lease 
whereby the lessee’s share of tho crop 
was to be applied in payment of debts 
owmg by the lesseo to the lessor outside 
of the lease. — Re Dkmry & Demry, 
Trustee V. Halland, [19241 4 D. L. H. 
1276 ; [1924] 3 W. W. R. 708.— CAN. 

sq. Purchase of property by third 
party — Agreement to transfer on repay- 
ment.] — Held : tho purenaser was a 
secured creditor. — Re Bourgeois, 
[192.3J 2 W. W. R. 204; 3 C. B. R. 
841.— CAN. 

st. Judgment recovered before assign- 
ment — After passing of Bankruptcy Act, 
1919.] — Held: the assignment took pre- 
cedence over the judgment. — PAitKER- 
Eakinb Co. V. Royal Bank of Canada 
(1922), 66 D. L. R. 679.— CAN. 

Bv. .] — Re Aylward, Ex ©.. 

McMillan (P. E. I.), [1927] 4 D. L. R. 
306 ; 8 C. B. R. 352.— CAN. 

3347 ii. Seizure of goods under lien 
notes — Acquired urith knowledge of in- 
solvency — By holder of unregistered hill 
of sale.] — Re Mustard. [1923] 2 

P. L. R. 922 ; 4 0. B. R. 140 ; affd. 
24 O. W. N. 513.— CAN. 

3347 iii. .] — Where by a pro- 

vincial statute certain creditors are 
given a right of distress similar to that 
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of a landlord for rent, & an actual 
distraint is made thereunder h(‘fore th(‘ 
making by the debtor of an assignment 
m bkpcy*. the creditor Is a secured 
creditor within Bkpcy. Act . — Re Garry 
Cafeteria (Man.), [1928] 1 W. W. R. 
139 ; 8 C. B. R. 604.— CAN. 

t (p. 358) i. .] — Tho term 

scorned creditor ” In Bkpcy. Act, 
B. 9, includes a credit/or who has 
obtained a charging order against a 
fund in ct. — lie Kaplan, McLean 
(J. J. H.) Estate Co. v. Newion 
(Man.), [1926] 3 W. W. K. 593.— CAN. 

t (p. 368) ii, S. P. Bortoluzzi v. 
Kaplan (Man.), [1927] 1 D. L. R. 183. 
—CAN. 

8W. Distress .] — Wlicn a landlord dis- 
trains he b(‘comos a secured creditor 
und»>r Bkpcy. Act, but, in Alberta, his 
rights & priorities are not governed by 
that Art, but are subject to Landlord’s 
Rights (Bkpcy.) Act, Alta., 1924 (c. 12), 
s. 3. — Re Hamilton & Oakes, 11926] 
2 L. L. R. 614 ; [1926] 1 W. W. R. 
172 ; 6 C. B. R. 465.— CAN. 

3360 i. Appoirdment of receiver .] — 
An order appointing a receiver 
Held : not to be a eluiige, & a judgment 
creditor of bkpt. not by virtue of the 
order a secured creditor . — Re Peter- 
son, Re Holloway, 11925] 4 D. L. R. 
1042 ; [1925] 3 W W. R. 708.— CAN. 

sx. Judgment for tolls for water 
supplied by municxpalily.] — Held: the 
city of K. was. by virtue of the charge 
given it by Water Act, B.C., 1914, 

B. 151, a scoured creditor. — Re Kam- 

Looi’S Copper Co., Ex p. KAAiioora, 
[1926] 3 D. L. R. 896 ; [1925] 2 

W. W. H. 733 ; 35 B. C. R. 243.— CAN. 

e (p. 360) i. Joint dt several 

note.] — Held : the holder of the notes 
was not a secured creditor. — Hodge v. 
McLean & Union Bank or Canada, 
[1919] 3 W. W. R. 1108 ; 60 D. L. R. 
125 ; 13 Sask. L. R. 85.— CAN. 

t (p. 362) i. Lien upon mining lands 
for wages.] — Held : claimants were not 
secured croditora. — Re Reeve Dobie 
Mines, Wage-Earners Claim (1921), 
64 D. L. R. 534 ; 60 O. L. R. 499 ; 1 

C. B. R. 540.— CAN. 

sy. Wife taldrig securUy for money 
advanced to husband for business pur- 
poses.] — Haw V. Haw’s Official 
Assignee, [1927] N. Z. L. R. 366. — 
N.Z. 
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by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, A; 
does not apply to a case where the security 
is for a different debt. . 

Where, therefore, two of the partners of a ' 
firm deposited with the bankers of the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the firm, A also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, A the firm subse- 
quently, as debtors, executed a deed of 
ivssignment for the benefit of their creditor's, 
which provided that in the administration 
of the joint A separate estates of the debtors 
the rules prevailing in bkpcy. should be 
followed : — Held : as the bankers did not 
hold a charge on the securities so deposited 
for the debte duo under the separate guaran^ 
tees given by the two partners, A, therefore, 
were not “ secured creditor's ” within the 
definition in 1914 Act, s. 1G7, in respect of 
those debts, they wore entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving cre.dit for the value of those 
securities . — Re Dutton, Massey A Co., 
Ex p, Manchester A Liverpool District 
Banking Co., [1924] 2 Ch. 199 ; 93 L. J. Oh. 


547 ; 131 L. T. 622 ; 68 Sol. Jo. 636 ; [192^1 
B. A C. R. 129, C. A. 

3378. Add, Annotation : — Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

3383. Addt Annotation : — Mentd. Re A Debtor, 
[1922] 2 K. B. 109. 

3383a. .] — Re Dutton, Masse v A Co., Ex p, 

Manchester A Liverpool District Bank- 
ing Co., No. 3376a, ante, 

3412. Add, Annotations : — Consd. Re A Debtor, 
[1922] 2 K. B. 109. 

3505. Add, Annotations : — Consd. Re Thellusson, 
Ex p, Abdy, [1919] 2 K. B. 735 ; Re Wigzell, 
Ex p. Hart, [1921] 2 K. B. 835; Refd. 
Scranton’s Truk^e v, Pearse, [1922] 2 Ch. 87. 
Mentd. Re Stokes, Ex p. Mellish, [1919] 2 
K. B. 256. 

3532. Add. Annotation : — Apld. Re JJoulder, \ 19291 
I Ch. 205. 

3534. Add, Annotation Apld. Re llouldor, [1929] 
1 

3535. Add. Annotation Apld. Re lloulder, [19291 
1 Oil. 205. 

3558. Add. Citation : — sub nom. Re Emett, Ex p, 
Andrews, 1 Madd. 573. 

Add. Annotations : — Reid. Dalby v. India A 
London Life Assce. (1854), 18 Jur. 1024; 
Crompton v. Huber (1855), 25 L. T. O. S. 43. 


PART IX. SECT. 3 

hi. .]--An aasignmont undo 

Bkpoy. Act does not interforo with or 
lessen the rights of a secured creditor 
to enforce or retain his security. — 
Wnme & Co. v. The Ionia (1922), 69 
D. L. It. 94 ; 20 Exoh. C, R. 327.— 
GAN. 

h ii. .] — In bkpcy. the rule of 

equality is absolute except whore 
Bkpcy. Act itself gives priority to 
some debts over others. — lie OnzT, 
11924] 1 D. L. R. 250: 53 O. L. R. 
323 ; 3 C. B. R. 737.— CAN. 

h iii. .J — The rights of secured 

creditors remain unimpaired in the 
event of a receiving order or autlionscd 
assignmeui being made, & any pro- 
ceedings taken to constitute a creditor 
a secured creditor or to realise on Ills 
security shall not. If legal, bo inter- 
fered with or vacated. — lie Hamilton 
& Oakkr, f 19251 2 D. L. 11. 514 ; [1925] 
1 W. W. R. 172 ; 5 C. B. R. 465.— 
CAN. 

h iv. .1— LV Dum\is (1927), 

Q. R. 44 K. B, 79. -CAN. 

3383 xxi. Mortgage on vessel — 

Right to enforce security in admiralty 
court.] — Held : an assignment under 
Bkpcy. Act did not prevent the holder 
of a mtge. upon a vessel from enforcing 
his security before the Bxeh, Ct, in 
Adinlty. — White & Co., IuTD. v. The 
Ionia, ri921] 20 Exoh. C. R. 327 ; 
1 C. B. R. 415.— CAN. 

3383 xxii. Security not realising 

sufficient to satisfy debt — Right to prove 
for balance.] — If a creditor fails to file 
his claim in accordance with Bkpcy. 
Act, s. 46, ho cannot proceed against 
the insolvent, after a composition has 
been confirmed, for payment of the 
composition dividend on the unrealized 
Tiortion of his secured debt. — Daley Sc 
Morin v. Fouel (1922), 68 D. L. R. 
772.— CAN. 

3386 iv. .] — Held: a voudor 

secured by a lion note might seize the 
goods & obtain an order for sale, though 
ho had not proved in the bkpoy. — He 
Empire Traction Co., Ltd., [1920] 
3 W. W. R. 515.— CAN. 

3380 V. .] — A secured creditor 

may proceed to realise his security inde- 


pendently of any bkpcy. or winding-up 
proceedings. — Re Canadian Westtuin 
Bteel Corpn. (1922). 69 D. L. R. 689 ; 

2 C. B. R. 494.— CAN. 

Bz. Right to sue under Fraudulerd 
Preferences Act, Ii. S. *S„ 1920 (c. 204).] 
— If the security of a secured creditor 
is sulhcicnt to satisfy his claim in full 
lie cannot bring action under the above 
Act. — Barrett v. Baron, [1926] 1 
I). L. R. 474 ; [1925] 1 W. W. R. 87 ; 
19 Bask. L. R. 207 ; 5 C. B. R. 448.— 
CAN. 

sa. Settlement of claim by trustee <£* 
secured creditor.] — Held: creditor 
estopped from setting up a preforcnce 
in respect of part of his claim, unloss 
tlie settlement contains an express 
stipulation to the contrary. — Re Mar- 
tin Milk Products, [1925] 1 D. L. R. 
633 ; 5 C. B. H. 281.— CAN. 

sb. Sufficiency of security — Presump- 
tion.] — In the abseneo of cvidtmco to 
the contrary, it is presumed that the 
security of a secured creditor is siifficiont 
to realise liis claim — Anderson v. 
Seroe, [1924 ! 1 W. W. R. 1260; [1924] 
2 D. L. R. 1018; 18 Sask. L. K. 255.-— 
CAN. 

PART IX. SECT. 4, SUB-SECT. 2. 

q i. Guarantee by third party .] — 

A guarantoo by a third party or a 
charge on the property of a third party 
is outside Bkpcy. Act, s. 46 (.3), & the 
creditor is not caUed upon to value the 
socurUy.“*-i?c Coughlin & Co., Ex p. 
Guarantee Co. op North America, 
[1923] 3 W. W. R. 1177 ; 4 D. L. R. 
971.— CAN. 

sc. EJfect of — On creditor* s rights 
anainsi sureties.] — Where a creditor on 
fHiug a claim against bkpt. values his 
security, & such valuation is accept-cd, 
ho is not thereby paid to the extent of 
the valuation so as to relieve tlie 
sureties from liability therefor. — 
Kuproskt V. Royal Bank op Canada, 
[1926] 3 D. L. R. 801; [1926] S. C. R. 
532 ; 7 C. B. R. 499.— CAN. 

PART I^. SECT. 4, SUB-SECT. 3. 

e i. .1 — Where a trustee 

took possession of goods upon which 
liens were held by virtue of an oral 


election to redeem at a valuation ; — 
Held : be could not contend that it 
was invalid because not m writing. — 
Re Guaranteed Batteries, Ltd., 
[1923] 3 D. L. R. 743 ; 53 O. L. 11. 45 ; 
3 C. B. R. 695.— CAN. 

PART IX. SECT. 4, SUB-SECT. 4.— B. 

sd. Necessity for.] — Under Bkpcy. 
Act, B. 6, no leave is necessary for a 
secured isreditor to proceed to realise 
on his security. — Imperial Lumber 
Co. V. Johnson, [1923] 1 D. L. R. 
1125 • 1 W. W. R. 920 ; 3 C. B. R. 
707.— CAN. 


PART IX. SECT. 4, SUB-SECT. 6.— D. 

3500 V. .] — A bank held 

liens upon bkpt. co.’s iiorsonal pioperly 
which it valued in pursuance of Bkpcy. 
Act. 'I’he goods were sold for a gioater 
sum than the valuation : — Held : the 
bank was entitled to receive all moneys 
realised from the sale of the goods undei' 
lien, subject only to a claim for 
wages & the charges of local agents. — 
He Guaranteed Batteries, Ltd., 
[1923] 3 D. L. R. 743 ; 53 O. L. R. 45 . 
3 C. B. R. 695.— CAN. 

3500 vi. .] — A bank paid over 

to the trustee in bkpcy. the amount. 
roaHsed in excess of its claim, & subse- 
quently it was foiuid that payment of 
its claim fell short by the amount 
realised under a forged bill of lading : — 
Held : the bank was eiitith'd to be 
repaid such shortage by tlie tiTisti'O — 
lie Adanao Grain Cd., Ltd., [1922] 

1 W. W. R. 849 ; 66 D. L. K. 772 ; 31 
Man. L. R. 480— CAN. 

8500 vii. Right to paymeut in 

full.] — A. & B. valued their scemities 
in bkpcy. iiroceedmgs at amounts Icb'r 
than the pruicijial sums eo venae led to 
be paid. The trustee in bkpey. having 
sold the mortgaged lands '.—Held : A. N: 
B. were entitled on allocation to pay- 
ment of the full amount of their claims 
with intei'est.— Tfe Turtoctine’s Es- 
tate, 11920] 1 1. R. 23.~IR. 

se. Claim partly unsecure&— Appro- 
priation of payments to unsecured claim 
not Moore v. Williams 

(A. R.) Macuineuy Co., Ltd., 11925! 

2 D. L. K 1009.- CAN. 
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Part X. — Mutual Credit and Set-off in Bankruptcy. 

3662. Add. Annotations : — Consd. Re National 3662. Add. Annotcdion : — Refd. Re A Debtor, 


Benefit Assce., [1924] ^2 Oh. 639. Refd. 
Paddy v. Glutton, [1920] 2 Ch. 654; Re 
City Life Assce. (1926), 42 T. L. B. 45. 
Mentd. Ellis’ Trustee v. Dixon- Johnson, [1924] 
2 Ch. 461. 

3566a. .] — Ex p. Edwards (1745), 1 

Atk. 100 ; 26 E. B. 60, L. C. 

Annotation : — Refd. Ex p. Quinton (1796), 3 Ves. 248. 

3580. Add. Annotation : — Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 853. 

3508. Add. Annotation: — Refd. Re City Life 
Assce. (1925), 42 T. L. B. 45. 

3599. Add. Annotation : — Expld. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

3612. Add. Annotation : — Mentd. Re Gunsbourg, 
[1920] 2 K. B. 420. 

3621. Add. Annotations : — Mentd. The Countess, 
[1921] P. 279 ; Fooks v. Smith, [1924] 2 K. B. 
508. 

3625. Add. Annotation : — Consd. Re City Life 
Assce. (1925), 42 T. L. B. 46. 

3637a. Equitable debt — Against legal debt.] — Bkpcy. 
jurisdiction proceeds upon equitable principles 
& draws no distinction between equitable 
& legal rights for the purposes of administra- 
tion ; & deft, is entitled under 1914 Act, 
s. 31, to set off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due to 
him from bkpt., both debts being in existence 
before the date of the receiving order. — 
Mathteson’s Trustee v. Buiirup, Mathie- 
SON & Co., [1927] 1 C^h. 502; 90 L. J. Ch. 
148 ; 130 L. T. 790 ; [1927] B. & C. B. 47. 

3645. Add. Annotation : — Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

3648. Add. Annotation : — Refd. Paddy v. Glutton, 
[1920] 2 Ch. 554. 

3653. Add. Annotations: — Folld. Paddy v- 

Glutton, [1920] 2 Ch. 654. Dlstd. Re 

National Benefit Assce., [1924] 2 Ch. 339 
N.F. Re City Life Assce, (1925), 42 T. L. B. 
46. 

3654. Add. Annotations : — Consd. Re City Life 
Assce. (1925), 42 T. L, B. 45. Mentd. Paddy 
r. Glutton, [1920] 2 Ch. 554. 

3655. Add. Annotation!: — Consd. Re A Debfor, 
[1927] 1 Ch. 410. 

3660. Add. Annotation : — Refd. Ellis’ Trustee v. 
Dixon -Johnson, [1924] 2 Ch. 451. 

3661. Add. Annotation : — Refd. Ellis’ Trustee v. 
Dixon- J ohnson (1924), 131 L. T. 052. 


[1927] 1 Ch, 410. 

3678. Add. Annotations : — Consd. Paddy v. 
Glutton, [1920] 2 Ch. 664; Be National 
Benefit Assce., [1924] 2 Ch. 339. Apld. 
Re City Life Assce. (1926), 42 T. L. B. 46. 
Refd. Ellis’ Trustee v. Dixon-Johnson, [1924] 
2 Ch. 451. 

3679. Add. Annotation: — Refd. Benton v. Camp- 
bell. Parker, [1926] 2 K. B. 410. 

3680. Add. Annotations : — Consd. Re City Life 
Assce. (1025), 42 T. L. B. 46. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 461. 

3681. Add. Annotations: — Mentd. A.-G. v. De 
Keyser’s Boyal Hotel, [1920] A. C. 608; 
Vcrschures Creameries v. Hull A: Netherlands 
S.S. Co., [1921] 2 K. B. 008; Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249; 
Anderson v. Equitable Life Assce. Soc. of 
United States (1920), 134 L. T. 667. 

3695. Add. Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3696a. Shares deposited as security for debit 
balance owing to bankrupt — Unauthorised 
sale by bankrupt.] — Deft, opened a specula- 
tive account with a firm of stockbrokers & 
deposited with them as security for any debit 
balance which might from time to time be 
owing by him on that account the indicia of 
title to various bonds & shares, including 
certain rubber shares. In 1920 the film sold 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Fob. 10, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the firm rendered deft, a final 
account, which, after giving credit to deft, 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 

clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee : — Held : the brokers could not 
have maintained an action for their debt if 


PART X. SECT. 1, SUB-SECT. 2.— 
, B. (0). 

3600 V. Rebates on insvr- 

ance premiums.] — Debtor co. were in- 
debted to a broker upon accepted 
drafts for insurance premiums paid by 
him ou their behalf, & arranged with 
the broker to cancel the insurance 
policies upon which ho had paid tbo 
premiums I’cprescnted by tbo unpaid 
drafts, & to have the amoimts allowed 
by way of rebate for the unearned 
promiums paid by the insurance cos. 
to the brokcj ■ field: the broker 
was ontitl^ to apply the sum paid to 
hlra tor rebates m reduction of tbo 
co.’e indebtedness, or by way of set-off 
against hi«» claim for the amount of 
the premiums paid by him. — Re FAUt- 
WE\inB:H8, Ltd. (11)21), 67 D. L. It. 


r>i)0: 51 O L. R, 438 ; 2 C. B. R. 
202 —CAN 

3600 Vi. Creditor for ser- 

vices rendered — DeMor lor goods de- 
livered by bankrupt — Agreement for 
services to be paid for by supply of 
goods.] — Held : there was a right of 
set-off. — Re McMurtky & Co., Ex p. 
jAiMKS (M. A.) & Sons, [1024] 1 
D. L. R. 737.— CAN. 


PART X. SECT. 1, SUB-SECT. 3. 

3646 i. Arrears of rent — Against sum 
due for grass seed.] — Held: the land- 
lord could exorcise tbo right of KCt-off. 
— Re Orantiiam. E,t p. Doyi.k, [102.31 
3 D. L. R. 94 ; •! C. B. R. 168.— CAN. 

3848 iii. .1 — If shares in a 


co. arc disclaimed by ,tho ofQcial 
assignee upon the bkpcy. of a share- 
holder, & if for purposes of proof an 
estimate is made under Bkpcy. Act, 
1908, 8 . Ill, of the amount claimable 
in respect of future calls tborcou, the 
co. may sot off against such amount u 
sum due by the co. to bkpt- for goods 
supplied by him. — Re AndeksDn, [19241 
N. Z. L. R. 1163.— N.2. 

PART X. SECT. 1, SUB-SECT. 4. 

sm. Claim by creditor to share of 
profits in business — Claim bit insolvent 
for damages for breeich of contract to 
purchase business.] — Held: the case 
was one of mutual dealings. — J effery 
V. Rangoon Official Assignee (1927), 
I. L. R. 6 Ran. 46.- IND. 
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they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpey. had no higher right ; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft, being to 
a return of the shares in specie ; & in the 
special circumstances of the case the order 
of the judge was correct. — Elus & Co.*s 
Trustee v, Dixon- Johnson, [1926] A. O. 
489 ; 94 L. J. Oh. 221 ; 133 L. T. 60 ; 41 
T. L. B. 336 ; 09 Sol. Jo. 395 ; [1926] 
B. &; C. R. 54, H. L. 

3697. Add, Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B.#22. 

3702. Add, Annotation : — Refd. Baker v, Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3707. Add, Annotation : — Refd. Re City Life Assce. 
(1925), 42 T. L, B. 46. 

3714. Add, Annotations : — As to (2) Consd. Re City 
Life Assce., [1926] Ch. 191. Refd. Ellis’ 
Trustee v, Dixon- Johnson, [1924] 2 Ch. 451. 

8719. Add, AnnoicUions : — Consd. Paddy v, 
Clutton, [1920] 2 Ch. 654 ; Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. Refd. Re. 
National Benefit Assce., [1924] 2 Ch. 339 ; 
Re City Life Assce. (1926), 42 T. L. B. 45. 

3739. Add, Annotations : — Consd. Paddy v, 
Clutton, [1920] 2 Ch. 654 ; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339 ; 
Re City Life Assce. (1925), 42 T. L. B. 45. 

3740. Add, Annotations : — Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. B. 9. Refd. Re 
Fredericko <te Whitworth, Ex p. Hibbard, 
(1927] 1 Ch. 253. 


3740a. .] — Applt., the managing director of 

a cq. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to bo 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. 's 
non-compliance with that order, a bkpey. 
notice was served upon him, & a receiving 
order made against him. the registrar refusing 
to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sura for which he had recovered 
judgment against the co. : — Held : applt. 
had not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator . — Re A Debtor (82 of 1926), 
[1927] 1 Ch. 410 ; 136 L. T. 349 ; svb vorn. Re 
Mumford, Debtors. Petitioning Creditor, 
Ex p. Official Beceiver, 96 Ij. J. Ch. 75 ; 
[1926] B. & C. R. 165, D. C. 

3741. Add. Annotation: — Refd. Re A Debtor, 
[1927] I Ch. 410. 

3750a. .] — Groom v. West (1838), 8 

Ad. & El. 758 ; 1 Per. & Dav. 19 ; 1 Will. 
Woll. & H. 638 ; 8 L. J. Q. B. 25 ; 1 12 E. B. 
1025 ; svb norn, Goom v. West, 2 Jur. 940. 

3769. Add, Annotations : — Distd. Re Pennington A 
Owen, [1925] Ch. 825. Consd. Rc Biuns, 
Public Trustee v. Ingh*, [1929] 1 Ch. 077. 


Part XI. — Joint and Separate Estates — Bankruptcy df 

Firm or Partner. 


3793a. One partner a company — Compulsory wind- 
ing up — Rights of trustee.] — Wliere a receiv- 
ing order was made against a firm consisting 
of an individual a co., & subsequently an 
order was made for tlie compulsoiy winding 
up of the CO., & liquidators wore appointed, the 
ct. directed that the administration of the | 
bkpey. should be conducted by the trustee in 
bkpey. & that assets collected by tlie special 
manager who had been appointed in the 
bkpey. should be handed over to the trustee 
in bkpey. Leave was given to amend the 
proceedings by making the petition & receiv- 
ing order against the partners “ other than 
the CO.” — Re Dobree & Co., [1929] B. & 
C. B. 1. 

3832a. Claim under covenant void against creditors 
— Postponed to claims of joint creditors of 


partnership & of creditors against separate 
estate.] — Re Cumaung & W>jst, E,i p. Neii.son 
& Cralg V, Trustee, No. 71 55a, jiosf. 

3900. Add. Annotations: — Refd. Rc Biddulph, 
Ex p. Burton (184.3), 3 Mont. D. 1)(‘ O’. 
364 ; Stroud v. Gwyer (1860), 28 Beav. 130. 

3945a. E^state of undischarged bankrupt partner — 
Second bankruptcy of partner — Unsatisfied 
balance of joint liabilities In first bankruptcy.] 
— T. & M., partners in a firm, had been 
adjudged bkpt. ; bkpt. M.’s discharge had 
been refused, there were unsatisfied joint 
debts in the bkpey. of the firm ; & a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. : — 
Held : under 1914 Act, s. 33 (6) & s. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent 


PART X. SECT. 5, SUB-SECT. 1. 

8784 i. Row right to retain loBt — 
Proof against bankrupt.] — Pe LusstXR, 
11927] 4 U. L. U. 037 ; 61 O. L. R. 
177.— CAN. 

PART XI. SECT. 1. 

3788 V. .1 — The separate credi- 

must be sattslied in full before the 
partnership credltoi’S can rank, & as 
to partnership assets, the partnership 
creditors must flr«t be satisfied in full 
before the separate creditors can rank. 
— Re Taylor v. Levkys, [1923] 3 


D. L. II. 1134 ; 52 O. h. R. 201 ; 2 
C. B. R. 390.— CAN. 

3788 Vi. .] — Re Daum & 

Plaktzer, Ex p. Monroe (Ont.), 
[1927] 4 D. L. R. 744 ; 8 C. B. R. 446.— 

CAN. 

sp. Effect of authorised assignment by 
firm.] — An authorised assliiminent by a 
firm operates os an assignment also of 
the s^arate estate of each partner. — 
Re Cohen & Mahlin, Canadian 
Credit Men’s Trust Assocn., Ltd. v. 
Spivak, [1927] 1 D. L. R. 677 ; 11927] 

225 


1 W. W. R. 102 ; 22 Alta. L. R. 487.— 

CAN. 

St. Motion by trustee to hai e debtor 
declared partner in bankrupt firm — 
Debtor entitled to be heard ] — Re Pol- 
lard. [1925] 4 D. L. ll. 370.— CAN. 


PART XI. SECT. 3. SUB-SECT. 2.— C. 

Bz. Money paid by partner under 
partnership n(freement on death of bank- 
rupt partner to daceasefi'a estate.}— Re 
Engeland (Ont.), [1926] 4 1). L. K. 
1029.— CAN. 

ir 
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]>kpcy. of M. by the trustee in the first bkpcy. 

/.V Moss, Exjj, Kveriot ( 1923 ), 93 L. J. Ch. 
98 ; 11023 ] B. & C. U, 135 . 

4019. Add, Annoiaiion : — Mentd. The Kin Tve 
l^)ong V, Seth (1920), 89 L. .1. P. C. 113. 

4068. Add. Annoiatiov : — Mentd. The Kin Tye 
Loong V. Seth (1920). 89 B. J. P. C. 113. 

4069. Add, Annotations : — Refd. ltd Gimsbourg, 
[1920] 2 K. B. 426 ; Moore v. Flanagan, 
11020] 1 K. B. 919. Mentd. R. v. Paulson, 
[1921] 1 A. C. 271 ; Anderson v. Equitable 
Life Assce. Soc. of United States (1920), 131 
L. T. 557; Bennett ?». Whitehead, [1920] 2 
K. B. 380. 

4080. Add. Annotation : — Mentd. The Kin Tye 
iioong V. Seth (1920), 89 L. J. P. C. 113. 

4102a. Separate personal guarantees ol 

partners .] — Re Dutton, Massey ^ Co., Ex p. 
Manohesteu & BivERpr»oL District Bank- 
ing Co., Ko. 3375a, ante, 

4108. Add, Annoiaiion : — Consd. Re Dutton, 
Massey, p. Manchest»er Liverpool 
District Banking Co., [1924] 2 Ch. 199. 

411 6a. Right to administration of partnership 
assets.! (1) Wh(*]'c a. partnership has been j 
issoJved l)\ the bkpey. of on(‘ pai't ner, the ' 


general rule that the solvent partner is entiticMl 
U) have th<' administration of tlie partner- 
si dp assets does not apply wlien siudi solvent 
I^artner is an infant, but, semhte, such solvent 
infant partner may apply to the ct. by an 
adult next friend to have such administration. 
(2) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. partner, lie holds th(' 
partnership assets in trust for discharging the 
partnersldp liabilities, & if, to the know- 
ledge of any one dealing with the liquidating 
person, there has been any misapplication of 
sucli assets, the p^*son so dealing is account- 
able for any part of the assets which he may 
have received. — Re Bhauchamp Brothers, 
Ex p, Carr (1896), 75 L. T. 315; 3 Mans. 
207. 

4133. Add, Annotation : — ]^entd. Brocklebank t\ 
R., [1925] 1 K. B. 52. 

4152a. Right to follow assets misapplied— Against 
party with notice of breach of trust.] ~Rr 

Brothers, Ex p. Carr, No. 

4110a, ante. 

4217. Add. Annotations : — Apld. Houghton v. 
Nothard, Lowe & Wills, [1928] A. C. 1. Refd. 
Houghton V. Nothard, IjOWc & Wills (1927), 
44 T. L. R. 70. 


Part XII. — Priority of Debts. 


4279. Add. Annoiaiion : — Refd. Re Webb (Smith- 
field, JK)ndon), [1922] 2 Cb. 309. 

4281a. “ Local rate ” — Land drainage rate.] 

— A l.'md drainag(‘ rate levied by a drainage 


board considtuted under I^and Drainage Acts, 
}S^l (c. 133), & 1918 (c. 17), is a local rate 
entitled to preferential payment within 1914 
Act, s. 33 (1) (a). — Re Ellwood, [1927] 


PART XI. SECT. 6. SUB-SECT. J. 

s.a. liiuM to clnirn for nimiey ad- 
ranetd to partner after inrffcd'irr dis- 
•iolutioii.] — Pe Walkeam, (1926] 1 

J). L. n 274 : r»S O. L. 11. 141 : 7 C. B R. 
4 —CAN. 

PART XII. SECT. 1, SUB-SECT, 3. 

sb. Claim hy Workmen’s Compen- 
sation Hoard — F<yr arrears of pa.i/ment of 
assessments.] — Claim refusud . — ore - 
mknV Oompenk vtion Board n. Edoar, 
119241 3 1). L. 11. 273; fl924| 2 
W. W. R. 566 ; 21) Alta. L. K. 38.5,— 
CAN. 

Extent of priority.] — He 

, Ex p. Workmen's Compen.‘<a- 

TiON Board (Ont.), 11927] 3 B. L. 1C 
802 ; S C. B. It. 275.— CAN. 

PART XII. SECT. 1, SUB-SECT. 4. 

sd. Ceneral rale ]— The Crown has 
a pivroprat ivu right to be paid upon a 
distribution in bkpcy. in priority to 
other iinsceiirnd creditors, but It is 
jTiorelv a of preference m the 

administration of the estat.c . — He 
Toronto Metal & Waste Co. (1921), 
67 D. L. Tl. Ill : 51 O. U. K. 287 ; 
2 a B. R. BIS.— CAN 

sf. .1 — Whure th(‘ Crown is 

ail iinKcnurcd creditor for taxes owing 
liy l)kpt., the Oowm will take prefer- 
ence over all other secured creditors 
in respect of tho.se taxes . — Re Nokl, 
Ex V. CR\vELBOURa Town (1922), 65 
1). L. R. 754 : 2 C. B. R. 545.— CAN. 

sj. ]—He Standard Pharmacy, 

L'l’D., J\r S.l.nERTA PROVINCE’S CLAIM 
<AUa.). [1926] 2 O. L. K. 300 ; 11926J 
1 W. W. B. 773.- CAN. 

sk. Truster entitled to set oj 


for arrears of rent.] — lie Grantham, 
Ex p Doyle, 11923] 3 D. L. R. 94 ; 
4 C. B R. 168— CAN. 

4280 ii. Water ratr,.]--He 

An ARKANGiNa Debtor, [1921] 2 
1. R. 1.— IR. 

4280 iU. Ijiaht rates.] — J?e 

MATHK.SON, Ex p. Prince Albert 
(CiTi ). [1924] 1 W. W. H. 129 ; [1924 
1 D. L. R. 260 ; 18 Sask. L. R.— CAN. 

4280 iv. Electric power rates. 1— 

He DF.CKER’b DKL 1 CATE.SSEN, [19251 1 
D b U. 652 ; 56 O. l> II. 140 : 5 
C. B. R. 208.— CAN. 

4280 V. Crown Timber Art, 

1927 (e. 38). s. 2 (1).]— The word 
“ rates ” in abovi* sub-sect, means the 
price which any licencoi; is required 
to pay for the timbiT to be cut umlor 
his licence, & does not mean the “ taxes, 
rates, or assessmcTits ” which under 
Bkpcy. Act, 1927 (c. 11). s. 126, may 
he levied or imposed upon the debtor 
or upon any property of a bkpt. under 
any law\ Dominion or of the Pro- 
vince.— I?c Hardy, [1929] 1 D. L. B. 
300.- CAN. 

hi. .1 — He International 

Metal Works, Ltd., Ex p. R., [1925] 

1 I). L R. 309 : 5 C. B. R. 378.— CAN. 

b ii. .1 — Canadian Credit 

Mkn’.s Trust Ahsocn. v. Edmonton 
City. [192.5] 2 D. L. R. .525 : [1925] 1 
W. W. R 747 ; 21 Alta. L. R. IGO ; 5 
C. B. R. 587.— CAN. 

b iii Municipal taxes.] - He 

Canada Prkmkrvtno Co. (Ont.), [1928] 

2 D. L. R. 529 ; 10 B. R. 63.— CAN. 

o i. Business taxes,] — Re West 

(F. K.) & Co. (1921), 62 D. L. R. 207 ; 
50 O. L. R. 631 ; 2 C. B. R. 3.— CAN. 

0 ii. .1— -Where a township 

or municipality is, by a provincial 
statute, made a preferred creditor in 


respect of business taxes, this pmfci- 
enoo disappears when the statute is 
repealed by a dominion statute. — He 
Noel, Ex p. Gravelbouro Town 
(1922), 65 D. L. R. 754 ; 2 C. B. R. 
545.— CAN. 

0 iii. .] — A municipal 

corpn. is not entitled by Bkpcy. Act, 
H. 51 (6), to priority over other ci*editoi*s 
of bkpt., for business taxes in respect 
of which no disU’oss has been made. — 
Re Ceciltan Co. (1922), 69 D. L. R. 
679 ; 61 O. L. K. 649 ; 2 C. B. R. 510. 
—CAN. 

civ. .1 — A city is in 

respect of business tax a seemed 
creditor. — He Mathebon, Exp. Prince 
Albert (City), [1924] 1 D. L. R. 260 ; 
[1924] 1 W. W. K. 129 ; 18 Sosk. L. R. 
3.— CAN. 

c V. .] — He Standard 

Pharmacy, Ltd., He Alberta Pro- 
vince’s CJlaim (Alta.), [1926] 2 D. L. R. 
300 ; [1926] 1 W. W. R. 773.~CAN. 

0 vi. Dominion taxes — Over 

taxe^ due to municipality,] — Held: 
Dominion taxes preferred. — He Adamb 
Shoe Co., Ex p. Town of Penk- 
tanguishene. [3 923] 4 D. L. R. 927. — 
CAN. 

0 vii. Income tax.] — He I^e 

Blanc, [192413 D. L.R. 256.— CAN. 

c viii. . ] — Held : balance of 

income tax entitled to priority. — He, 
Obr, [1924J 2 I. R. 120.— IR. 

c ix. .] — R. V. Lithwick 

& Cole (1921), 20 Exch. C. R. 293.— 
CAN. 

o X. Poll tax.] — Re Le Blanc, 

[19241 3 D. L. R. 266.— CAN. 

o zl. Sales tecres.] — Held: the 

Crown was entitled to priority over all 
other unsecured creditors in i*e8pect of 
sales taxes. — He West (F. E.) & Co. 
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1 Ch. 465 ; svib nom. Re Ellwood, Ex p. 
River Dee Drainagp] Board v. Hooson, 
90 Jj, J. Ch. 170; 136 L. T. 696; [1927] 
B. & C. R. 53, D. 0. 

4284. A dd. Annotation : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 

4295a. Helping employer to perfect 

Invention — Under agreement for payment 
out of profits.] — Where a clerk assisted his 
master in perfecting an invention, for which 
a patent had been obtained, upon an agree- 


ment to be paid out of the profits, but which 
agreement had no reference to his duties as 
clerk : — TJcld : he was not precluded from 
proving for his remuneration as a clerk, or 
from receiving three months’ salary in full. — 
Re Ellins, Ex p, Hickin (1850), 3 De G. & 
Sm. 662 ; 19 L. J. Bey. 8 ; 14 L. T. O. 8. 
469 ; 14 Jur. 405 ; 64 E. K. 651. 

4298. Add. Annotation : — Consd. Moriarty 

Regent’s Garage & Engineering Co. (1920), 
90 L. J. K. B. 783. 


(1921), 68 D. L. K. 772 ; 50 O. L. R. 
C31 ; 2 C. B. K. 3.— CAN. 

cxii. .] — Held: a creditor 

could not rank as a secured creditor in 
priority to the claim of the Crown for 
taxes on sales of goods to debtor. — Re 
Nicholson Sales & Service Corpn., 
11924] 3 D L. R. 593 ; 4 C. B. R. 692. 
—CAN. 

War revervue taxes.] — Se^ cases 

in Part XII., Sect. 1, sub-sect. 6, post. 

o xiii. Taxes assessed prior to 

nssigmnent.] — Held : the city had a 
I)refer(5iitial lien on the goods of the 
assignor for the above taxes. — Re 
McKenzie, [1924] 1 W. W. R. 159; 
4 C. B. R. 492.— CAN. 

di. .] — Held: debtor’s chattels 

subjtjct to seizure for arrears of taxes 
by the mumcipality even in the hands 
of the trustee. — Re Harrison (1922), 
69 D. L. R. 658 ; 51 O. L. R. 634 ; 
2 C. B. R. 360.— CAN. 

d ii. .] — Re Lauranck (1923), 

55 O. L. R. 196 ; 4 C. B. R. 349.— CAN. 

si. Claim of inspector of taxation.] 
-—Re McKenzie, [1921] 1 W. W. R. 
159 ; 4 C. B. R. 492.— CAN. 


PART XII. SECT. 1, SUB-SECT, 5. 

sm. Bias of court in favour of 
creditor.] — The right of a creditor for 
arrears of wages to stand as a preferred 
creditor will be construed by the ct. 
with a bias In favour of the creditor. — 
He CoRtsON Shoe Co., [1924] 1 D. L. R. 
555.— CAN. 

4285 ix. After judgment re- 

covered.] — The claim of a wage -earner 
to iiriority for his wages rcimoins a 
claim for wages even after judgment 
has been recovered. — Ball v. Thorne 
(1920). 46 O. L. R. 261 : 50 D. L. R. 
85.— CAN. 

4285 x. Earned within three 

months of hanlcruptcy.] — Held: a 
workman could only rank as a pre- 
f(;rred creditor for wag(38 earned within 
three months of the bkpey. — Hodden 
V. Goodman (1922), 67 I). L. R. 635.— 
CAN. 

4285 xi. .]— IlfW; the 

director & president & the director & 
secretary -treasurer of bkpt. co. were 
entitled to priority for wages or 
salaries in respect of services rendered 
to bkpt. co. during the three months 
before the date of the assignment. — 
Re Eastern Ontario Miijv I’roducts 
Co., [1923] 1 D. L. R 591 ; 52 0. L. R. 
67 ; 21 O. W. N. 483.— CAN. 

4285 xU. .] — Hcld: a 

claim for wages w^as not entit[ed to 
priority not being earned within 
three months immediately preceding 
the receiving order. — Rc Continental 
PURLiSHiNa Co., Ex p. Davis & Sim- 
mons, [19241 1 D. L. R. 339 ; 4 C. B. R. 
343.— CAN. 

4286 xiii. S. P. Re Olympia Cafe 
C o., Ltd., Exp. Bedali (Man.), [19271 
1 D. L. it. 907 ; [1927] 1 W. W. R. 
131.— CAN. 

4286 xiv. Commission 

payable when goods shipped — Services 
renderid more than three months before 
bankruptcy — Goods shipped within three 
months of bankruptcy.] — Held: the 
salesman could not raukfas a preferred 
e.reditor in respect of such commission. 
— Re Hercules Rubber Co., Ex p. 


Allan, [1924] 1 D. L. It. 999 ; 4 
C. B. R. 5.55.— CAN. 

4285 XV. AUowaance for c.t- 

penses.] — Whore a person is employed 
as a travelling salesraan & is given his 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor as regards both his salary & 
his expenses. — Re Corson Shoe Co., 
[1924] 1 D. L. It. 555.— CAN. 

4289 ia. .] — A 

travelling salesman, selling goods on 
commission, was allowed by debtor co. 
to sell their goods at specified prices, 
any goods sold by him to bo invoiced 
to the customer at the price at which 
he sold, & ho to be allowed the dihor- 
eneo between the net price & his selling 
Iirice : — Held : not entitled to priority. 
— Re Speciality Baos, Ltd.. [1923] 

1 D. L. It. 827 ; 53 O. L. K. 355 ; 

3 C. B. It. 617.— CAN. 

4292 i. Accountant — Monthly 

salary — Part time employment.] — Held : 
he was a servant & entitled to rank os 
a preferred creditor. — Re Gordean 
Furniture Co., Exp. Sladden, [1923] 

4 D. L. R. 1198 ; [19231 3 W. W. It. 
630.— CAN. 

4298 i. Company official — 

Director.] — The mere fact tliat a 
director who claims priority for wages 
is a superior othcer of a co. does not 
of itself deprive him of pnoriiy. The 
real question is whether the person 
making the claim has contracted to 
render service to the co. beyond what 
would come WTtbm the scope of his 
duties as a statutory omoer. — Re 
Eastern Ontario Milk Products 
Co., [1923] 1 D. L. It. 591 : 21 O. W. N. 
483 ; 52 O. L. R. 67.— CAN. 

PART XII. SECT. 1, SUB-SECT. 6. 

h i. .] — The preferential rights of 

a landlord are restricted os provided 
by Landlord & Tenant Act, s, 38, & 
a landlord camiot claim to rank as a 
jirefern^d credit^ir in respect of sums 
voluntardy paid by him for taxes 
owing by bkpt. — Rc Crystal. [1926] 

2 D. L. R. 840 ; 59 O. L. R. 44.— CAN. 

h ii. — — Under jAvndlord*s Rights 
(Bankruptcy) Act, 1924 (c. 12) (AUa.), 
s, 3.] — The above sect, entitles a land- 
lord to priority to the extent of the 
amount liniiled thereby over all 
bkpt. ’8 secured creditors, including thc5 
Crown.— l?e Standard I’HAitMACY, 
Ltd., Re Ai.berta Province’s Cijitm 
(Alta.), [1926] 2 D. L. R. 300 ; [1926] 
1 W. W. It. 773.— CAN. 

h iii. Cannot be deprived of 

preferential lien — Except by agreement.] 
— Re Milner, Ex p. Forbes (Out.), 
[1926] 2 D. L. R. 988 ; 7 C, B. R. 319.— 

CAN. 

si. Special covenant.] 

— Held : notwithstandii^ a clause 
in a lease as to acceleration rent, the 
landlord was only ontitlod to rent for 
the time the premises wore occupied 
i by the trustee. — Canadian (Credit 
Men's Trust Assocn. v. Monka (1924), 
34 B. C. R. 99.— CAN. 

■n. Arrears of rent — Priority over 
— War revenue taxes.} — Rc Solomons 
Bochner Fur Co., [1924] 1 D. L. R. 
685 : 63 O. L. R. 497 ; 24 O. W\ N. 42. 
—CAN. 

ip. .] — The Crown 


claimmg under War Revenue TR^: Act 
& a landlord for arrears of rent rank 
inter se acxiordlng to their priority in 
time. — Re Davis, [1924] 3 D. L. R. 
5(>6 ; 4 C. B. R. 698.— CAN. 

sq. Sales tax.] — lieCAiA^us 

Co., Ltd., Ex p. McGuire, [1925] 3 
I). L. R. 809 ; 57 O. L. R. 272 ; 5 

C. B. R. 763 ; revsg., [1925] 2 D. L. R. 
246.— CAN. 

sr. Taxes due under 

Income War Tax Act, 1917.] — R6 
Humberstonk Coal Co., Ltd., Ex p. 
National Trust Co., Ltd., [1925] 3 

D. L. R. 154 ; [1925] 2 W. W. R. 68 ; 

5 C. B. R. 719; revsg., [1925] 1 
W. W. R. 964 ; 6 C. B. R. 639.— CAN. 

tt. Fees <£: avpenscs of 

trustee.] — The trustee’s claim for his 
fees & expenses always precedes the 
Crown’s claim for taxes under War 
Revenue Tax Act, but if the landlord’s 
claim arose anterior to that of the 
Crown, then the trustee’s claim will 
count after the landlord’s & will pre- 
cede the Crown’s claim — Re Davis, 
[1921] 3 D. L. R. 556 ; 4 C. B. R. 698.— 
CAN. 

sw. Covenant by tenant to pay taxes & 
other expenses.] — A landlord can only 
rank as a preferred creditor hi respect 
of arrears of lent, & this is so even 
where the lease stipulates that the 
tenant shall make other payments, 
namely a portion of the taxes & costs 
of hoatmg the premises. — Re Stanley 
Mills Co. (1924), 27 O. W. N. 123 ; 
affg., [1924] 3D L. R. 40 ; 4 C. B. R. 
655.— CAN. 

sx. Costs of distress.] — Re McKenzie, 
[1924] 1 W. W. R. 159 ; 4 G. B. R. 
492.— CAN. 

PART XII. SECT. 1, SUB-SECT. 9. 

f i. Debt not being debt for 

taxes, rates or asscssme^its.] — The Crown 
in the right of a province has no 
priority over other creditors of bkpt. 
with respect to a debt due to it which 
is not a debt for taxes, rates or assess- 
ments.' — Re Cardbton U. F. A. Co- 
operative ASSOCN., Ltd., Re Pro- 
vince OF Alberta, [1925] 4 D. L. R. 
897 ; [1925] 3 W. W. R. 651.— CAN. 

f ii. .] — Re Standard 

I’HARMACY, Ltd., Re Alberta Pro- 
vince’s Claim (Alta.), [1926] 2 D. L. R. 
300 ; [1926] 1 W. W. R. 773.— CAN. 

r i. Sales taxes .] — Sales taxes 

duo to the Dominion Govt, under 
Special War Revenue Act (Dom.), 
1915 (c. 8), as enacted by & 11 
Geo. 5, c. 71, are merely debts due to 
th (5 Crown, not expressly charged upon 
the assets of debtor. — Re West (F. E.) 

6 Go. (1921), 62 D. L. R. 207 ; .00 
O. L. R. 631 ; 2 C. B. R. 3.— CAN. 

r i a. — '.] — 12 & 13 Geo. V, 

(o. 47), amending Special War Ifevonue 
Act, 1915, & by sect. 17 making the 
taxes to which it refers a lien or charge 
upon the property of a de])tor in favour 
of the Crown. & directing that this 
lien shall prevail, notwithstanding the 
provisions of the Bkpey. Act, does not 
in terms repeal tho Bkpey. Act ; & 
the repeal of sect. 17, in 1925, by 15 &: 
16 Geo. V. (c. 26), s. 9, leaves thc^ 
prerogative right to prior payment in 
a case of bkpey, imtouchod. By 
, sects. 86 & 51 of the Bkpey. Act, tho 
Crown has surrendered its prerogative 
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4334a. Wife — In respect ot annuity for main- 
tenance of husband’s household.] — Whore an 
annuity is secured to a wife by an ante- 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
cannot, on the husband’s bkpcy., claim to 
be paid the amount in preference to the other 
creditors. — ^Birkett v. Purdom, [1895] A. C. 
;m ; 11 B. 184, H. L. 

4385a. Bond to secure annuity taken In 

payment.] — Where a woman lends money to 
her husband [to help him in his business] & 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband . — Rc Slade, Cuewkerne United 
Breweries, Tyro. v. Slade, [1921 ] 1 Ch. 160 ; 
89 L. J. Ch. 556 ; 124 L. T. 232 ; 64 Sol. Jo. 
668 . 

4336. Add. Annotations : — Consd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. Distd. Re Gumming iVc West, Ex y. 
Neilson & Craig v. The Trustee, [1029] 1 Ch. 
534. 

4388. Add. Annotation : — Refd. Re Wombwell 
(1921), 37 T. L. R. 625. 

4342. Add. Annotations : — Refd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814. Mentd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835 ; Scranton’s Trustee 
v. Pearse, [1922] 2 Ch. 87. 

4345. Add. Annotaiion : — Refd. Dennistoun 
Dennistoun (1925), 69 Sol. Jo. 477. 

4358. Add. Annotation : — Refd. Re Slade, Crew- I 
kerne United Breweries v. Slade, [1921] 1 Ch. * 
160. 

4353a. Debt left on deposit with debtors.] 

— A creditor for a sum of £100,000 of a firm 
of merchant bankers in May, 1918, agreed 
with the debtors to leave the debt on deposit 
witli them until Jan. 1932, at interest, with 


commission to be paid to nominees of the 
creditor — namely, O. & his family ; & it 

was further agreed that O. should be credited 
with a share of the firm’s profits, which in 
fact he subsequently drew from the firm. 
In July, 1920, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to P., who agreed with the debtors 
to leave the debt on deposit with them until 
Jan. 1932, upon the conditions expressed in 
the former agreement, as if P.’s name had 
been inserted therein instead of the name 
of the original creditor. On Peb. 24, 1926, 
P. transferred the debt in equity to O., & 
on Mar, 2, 1926, the debtors had notice of 
that assignment. On Mar. 1 6, 1926, a receiv- 
ing order was made against the debtors on 
their own petition, & shortly afterwards 
ihey were adjudicated bkpts. Between 
Mar. 2, 1926, & the date of that order F. 
became indebted to the firm in the sum of 
£15,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by P. on accepted by 
the firm for which, as between P. & the firm, 
F. through not having supplied the necessary 
funds, was liable, P.’s liability arising in every 
case from contractual liabilities undertaken 
by P. towards the firm at dates earlier than 
Mar. 2, 1926 : — Held : upon the proper con- 
struction of the agreement of May, 1918, the 
creditor did not advance money to the debtors 
on a contract that she should receive a share 
of the profits of their business within Paiiner- 
ship Act, 1890 (c. 89), s. 2 (3) (d), with the 
result that O.’s proof for tlie £100,000 was not 
liable to be postponed to the claims of the 
other creditors. — Re Pinto Leitp: A 
Nephews, Ex p. Des Olivaer (Viroon’'*'' 
[1929] 1 Ch.221 ; 98 I-. J. Ch. 211 ; 140 
.587 ; (1928] B. & C. B. 188. 

4357. Add. Annotations : — Consd. Re Gumming 
& West, Ex p. Neilson & Craig v. The Trustee, 
[1929] 1 Ch. 534. Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. 


to be paid debts due to it in priority 
to debts due to a subject, save only 
debts that fall within sect. 61, sub- 
sect. C. — Re Moore (D.) Co., Ltd., 
11928] 1 D. L. li. 383 : 61 O. L. R. 
434 ; 8 C. B. K. 338, 479.— CAN. 

r i b. .] — Re Wilnkr (Ont.), 

[1928] 2 D. L. II. 396 ; 8 C. B. R. 616.— 

CAN. 

r li. Charge enfainst goods ad- 

rmtted as settler's effects.] — Held: to 
take priority over the lien for costs 
given an execution creditor. — Re 
Wiley, Re Anthony Salt Co., Re 
Crown*s Customs Dutiics Claim, 
[19261 4 D. L. R. 790 ; [1925] 3 

W. W. R. 083 —CAN, 

r ill. Health Insurance con* 

tribtUums.] — On a claim for arrears 
due in respect of Hcaltli Insurance 
contributions, allogcd to be recoverable 
as Crown debts ranking next after the 
usual preferential payments f/eW ; 
Health Insurance contributions were 
recoverable only as a civil debt. — Re 
Lindsay, [19261 N. 128.- IR, 

r iv, Dd)t due to Land Com- 

mission.] — Held : a preferential debt. 
—Re Maloney, [19261 1. K. 202.— IR. 

M. Surety paying Crown debt .] — A 
surety who has paid the indebtedness 
of the principal debtor to tho Crown is 
entitled to stand in the same position 
as the Crown & to exercise its remedies 
fnr the reoovery of the debt. — Re Pathk 


Frerks Phonograph Co. of Canada 
(1921), 64 D. L. K. 628 ; 50 O. L. R. 
644 ; 2 C. B. 11. 21.— CAN. 

PART XII. SECT. 1, SUB-SECT. 10. 

Fees <£’ expenses of trustee.] — See 
cases In Part VII., Sect. 5, sub-sect. 2, 
A., ante. 

t i. .] — Crawford & Co. v. 

Hunters & Co. (1817), 1 Nfid. L. R. 
43.— NFLD. 

t ii. .] — Fergus & Glen 

Insolvent Estate (1831) 2 Nfld. 

L. R. 27.— NFLD. 

4331 i. Judgment creditor — Regis- 
tered certificate of judgment.] — A judg- 
ment creditor of a bkpt., who has 
registered a certificate of judgment 
with tho district registrar, is not en- 
titled to a lien against the estate for 
the costs incurred in obtaining tho 
judgment. — He Yawoski (1922), 66 
D. L. R. 570 ; [1922] 1 W. W^ R. 296 ; 
2 C. B. R. 181.— CAN. 

d i. .1 — Held : tho trustee 

must pay tho shedlPs foes & oharges, 
including poundage the costs of tho 
execution creditor in priori^ to all 
other charges or claims. — Re Toronto 
Metal & Waste Co. (1921), 67 D. L. R. 
Ill ; 51 O. L. R. 287 ; 2 C. B. R. 138. 
—CAN. 

sb. Costs of action continued hy 
trustee— With au^ority of court .] — 
Held: costs incurred after tho insol- 


vency preferred. — Myerson v. Green 
& Homes (1922), 68 D. L. R. 209.— 

CAN. 

m i. Price of goods supplied to debtor 
— With approval of trustee — For eon- 
tinualion of business after bankruptcy ' 
— Held : accounts for such goods pre- 
ferred. — Re Morris, [1923] 3 D. L. R. 
848 ; 53 O. L. R. 36.— CAN. 

80 . Money-lender.] — In no case can 
a iierson who lends money to another 
before the latter’s bkpcy. rank as a 

f ireferred creditor for the money so 
oaned. — Rodden v. Goodman (1922), 
67 D. L. R. 635.— CAN. 

Bd. Solicitor — Costs of preparing 
authorised assignment.] — Re Jacobson. 
Ex p. Goldberg (N. B.), [1927] 2 
D. L. K. 363 ; 8 C. B. R. 258.— CAN. 

•e. Arrearsof maintcnajice of lunatic. J 
— A person of unsoimd mind having 
died insolvent, arrears due for mainte- 
nance to the institution where he had 
been kept wore allowed after debts due 
to the Crown, & in priority to the taxed 
costs of his committee. — Re Maguire, 
[19231 1 1. R. 108.— IR. 


SECT. 2, SUB-SECT. 1. 

— Payment of debt 

by wife as surety for husband .) — Held : 
wife not a deferred creditor. — Re 
Barron, Ex p. Barron, [1924] 4 
D. L. R. 1307 ; 4 C. B. R. 624.— CAN. 
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Part XIII. — Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to 
bankruptcy laws — Void.] — Staines v. Wain^ 
WRIGHT (1839), 6 Bing. N. 0. 174; 8 Scott, 
280 ; 9 L. J. C. P. 107 ; 133 E. R. 68. 
.Annotation : — Distd. Prince v. Haworth, [1905] 2 K. B. 768. 
4373. Add. Annoiaiion : — Mentd. The Kin Tye 
Loong V. Seth (1920), 89 L. .T. P. C. 113. 

4403. Add. Annotations : — Apld. Re Home & 
Colonial Insce. (1928), 44 T. L. R. 718. Refd. 
Re Gurwiez, Exy. Trustee (1919), 88 L. J. K. B. 
740. 

4424. Add. Annotations : — Mentd. Falcon v. Famous 


Players Film Co. (1925), 42 T. L. R. 91 ; 
Reckitt V. Barnett, Pembroke & Slater, [1928] 
2 K. B. 244. 

4433. Add, Annotation : — Distd. Rc Houlder, [1929 J 
1 Oh. 205. 

4484a. Proof subsequently reduced.] — Re 

SEARiiE, Hoabe & Co., No. 32 10 A, ante, 

4487. Add. Annotation :--Retd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

4494. Add. Annotation: — Refd. Re Home & 
Colonial Insce. (1928), 44 T. Li. R. 718. 


Part XIV. — Administration in Bankruptcy of Estates of 

deceased Insolvents. 


4545. Add. Annotation : — N.F. Ijattcr v. Juckos 
(1926), 42 T. L. R. 723. 


IW 

4549. Add. Annoiaiion : — Mentd. Re Wigzell, 
Ex p. Hart, [1921] 2 K. B. 835 
4555a. Adjudication before death.] — 

Debts incurred for necessaries by a bkpt. 


to a reasonable amount, may propeny uu 
paid out of money accumulated by the bkpt. 
since the adjudication. 

The sect, docs not deprive the bkpt. of those 
fruits of his j)ersonal exertions which are 


j 

I 


necessary to enable* liini to live ; in other 
words it IS only the surplus over & above that 
which vests in the trustee (ToMLiN, J.). 
lie VVALTEK, u. 

ri929] 1 Ch. 047 ; 98 Ti. J. Ch. 403; 141 
T. 319. 

4556. Add. Annoiaiion : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 


of undis- 

cnargea DainuupK — to after-acquired 
property.] — Re Sabjeant, No. 1808a, ante 

now, Bkpey. (Amendment) 

Act, 1926 (c. 7), s. 3. 


Part XVI. — Miscellaneous Practice and Procedure 


4602. Add. Annoiaiion : — Mentd. Re Foster, 
Barnato v. Foster, [1920] 3 K. B. 306. 

4627. Add. Annotation : — ^Mentd. Scott v. North- 
umberland & Durham Miners’ Permanent 
Relief Fund Friendly & Approved Soc., 
[1920] 1 K. B. 174. 

4633. Add. Annotations : — Refd, Re Drage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 76.5. 
Mentd. Re Cohen, Exp. Trustee, [1924] 2 Ch. 
515 ; Re Hoyle, Ex p. Trustee, [1924] B. & 
C. R. 22. 

4637. Add. A7tnotaiion : — Apld. U. v. Tuttle (1929), 
140 L. T. 701. 

4637a. Admission at preliminary examination - 
On criminal charge of misappropriating funds.] 

— -The accused, who was a trustee under a 
will, was charged with having in Mar. 1916, 
fraudulently converted to his own use certain 


shares deposited with him by a co-trustee. 
In an affidavit filed by the accused in defence 
to proceedings for an account commenced 
against him by the co-trustee in the Ch. 
Div. the accused swore that he had, with 
the approval of his co-trustee, invested the 
capital in his own business. Subsequently, 
in his preliminary examination in bkpey., 
he made admissions to the Official Receiver 
in regard to the disposition of the capital 
by him. Ho was indicted for fraudulent con- 
version as a trustee, under Larceny Act, 
1916 (c. 50), s. 21 , but the judge, on his notice 
being brouglit to the ffict that that Act was 
not in force at the tinu* when the offence was 
alleged to have been committed, allowed 
the indictment to be amended by the sub- 
stitution of Larceny Act, 1861 (c. 96), s. 80, 
for the later statute. The two statutes dehno 
the offence in almost precisely the same 


PART XUI. SECT. 6. 

sf. Refund — Action in county court 
to recover money paid in error.] — Held : 
uot maintainable, it not being open to 
the judge to go behind the declared 
diyldend. — ^McLennan v. Carter, 
[10271 1 D. L. U. 375 ; 50 N. S. R. 
04.— CAN. 


PART XVI. SECT. 3, SUB-SECT. 1. 
4606 i. Part of examinaiton, — A 
portion merely of an examination under 


property of doblor in his possesBion 
cannot lie admitted In evidence in 
collateral proceedings. — Houldini* v. 
Canaiman Credit Men’s Trust 
ASSOCN., LtT)., 11021] 2 W. W. K. 800 ; 
14 Sask. 1j. K. 350. -can. 


d i. — .] — Powei'H under 

Presidenev Towns Insolvency Act, 
H. 36, uiT* not to be used when parties 
are in litigation, as an extra method 
of discovery in addition to the ample 

229 


^RT XVI. SECT. 3, SUB-SECT. 2, 
si. Motion for trial of bankrupt cj 
lion- Adjoumvierd ?r t 

ncc.\—nt t'UUioN, [1925] 4 D. L. K 

1.— CAN. 
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words : — Held : the admissions in the pre- 
liminaiy examination in bkpcy. were not 
admissions made “in any compulsory 
examination or deposition before any court 
on the hearing of jrny matter in bkpcy.,*’ 
& could, therefore, be given in e^ddence at 
the trial without infringing Larceny Act, 
1916 (c. 50), s. 43 v. Tuttle (1929), 

140 L. T. 701 ; 45 T. L. K. 357 ; 21 Or. App. 
Rep. 85, C. 0. A. 

4638. Add. Annotations : — ^Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 765. 
Mentd. Re Cohen. Ex p. Trustee, [1924] 2 Ch. 
515 ; Re Hoyle, Ex p. Trustee, [1924] B. & 
C. R. 22. 

4661. Add. Annotation : — Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4665. Add. Annotation : — Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4665a. Necessary before other side entitled to 

refer to contents.] — On June 29, 1923, resps., 
having received from bkpt. an order for 
goods, on the same day delivered them to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt.’s 
request was post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to resps. & to 107 other 
creditors cheques which were all post-dated 
to July 31 in settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on pre.sentation ; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial dilficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923. on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made against bkjit. Upon a motion by 
the trustee in bkiicy. for a declaration that 
the payment to resps. was a fraudulent 
preference under 1914 Act, s. 44 (1), resps. 
filed an affidavit in opposition, which con- 
tained statements which revealed a volun- 
tary offer on July 30 on the part of bkpt. to 
i*esps. to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 


read those statements as admissions by 
resps. of the absence of pressure & of the 
entirely voluntary nature of the payment : — 
Held: (1) the practice in the Bkpcy. Ct., 
differing in this respect from the practice in 
the Ch. Div., was that where an affidavit had 
been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after resp. on opening his case had 
elected to read it ; (2) where a bkpt. in 

imminent expectation of bkpcy. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, & the 
reason for such payment is unexplained, a 
primd facie case of fraudulent preference is 
established ; therefore, the trustee having 
proved a prinid facie case of fraudulent 
preference & the creditors having withdrawn 
their affidavit in opposition, & there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on his 
application. — Re Cohen, Ex p. Trustee, 
[1924] 2 Ch. 515 ; 94 L. J. Ch. 73 ; [1924] 
B. & C. R. 143 ; nom. Re Cohen, Ex p. 
Trustee v. Snow (W. R.) & Co., 69 Sol. Jo. 
35, C. A. 

Annotahon — .4s to (2) Distd. Drage, Palmer & IloLortsr. 

Knight (1926), 134 L T. 7Gr». 

4671. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4704a. Whether barred by lapse 

of time.] — In the circumstances : Held : a 
solr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment. — Re Eisher, Ex p. Brutton (1845), 
I)e (>. 116; 1 New Pract. Cas. 159; 14 

L. J. Bey. 15 ; 4 L. T. O. S. 321 ; 9 Jur. 96. 

4705. Add. Annotation : — Refd, Knight v. Knight, 
[1925J Ch. 835. 

4753. Add. Annotation : — Mentd. Rc Cohqn, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4771a. .] — WiLLASEY V. Mashiter 

(1834), 3 My. & K. 293 ; 40 R. R. 112. 

4772a. -.] — Whalley v. Williamson 

(1843), 6 Man. & G. 269 ; 6 Scott, N. R. 948 ; 
134 E. R. 894. 

4772b. Shea v. Boschetti, Re 

I’ETLE (1858), 25 Beav. 561 ; 53 E. R. 751. 


Part XVII. — Appeals. 

4794. Add. Annotation Refd. Re Griffiths, Jones 4818. Add. Atmoiaiion : — Refd. Re Matliieson 
Jenkins, [1926] Oh. 1007. (1926), 70 


PART XVI. SECT. 4 

Bk. Ex jtarie order- Jicsetstoon — Non- 
diadosnre of true slate of affairs .] — 
Be Gordon Brothkiis, Ltd. (Onl..), 
ri926]3D.L. U. 131 ; 7C. B. ll.676.— 

CAN. 

PART XVI. SECT. 6, SUB-SECT. 1. 

^ .] — Held : as the 

work done by the solr. in collecting the 
debts due to debtor was of real benefit 
to his estate, & was dtnio Avit,h the 
tacit sanotion of the ct., th(‘ costs of 
the solr. should be paid to him out of 
the money lodged by him with the ! 
official lisslgnec. — Be Maloney, 1J1)28J i 
i. It. 155.— IR. 

in. Of successful application for 1 


I recovery of •property intrusted to bank- 
rupt — Payable out of cstaie.]- 
Nevilijs & Green (Ont.), [19261 3 
D. L. R. 407 ; 7 O. B. R. 631 ; varying, 
[192G1 2 D. L. R. 1025.-* CAN. 

sp. Bights of soUnior — Amount of 
fees — Estate not realised by trustee ]— 
Re Gaplan. [1925) 3 D. L. R 964 ; 5 
C. B. R. 826. —CAN. 

PART XVII. SECT. 1. 

sr. From registrar in insolrLncy To 
judge ejercisiiijj insolrenrg jurisdiction 
-Order fur uttendaiire of UHtiirss .] — 
►SlRVr IvUMAlt Jt\Y «. NABTN CllANDH\ 
R \M (’llANDRl Sh VIvA (1928), 1. L. It. 
56 Calc. 667.— IND. 

St. From fudge in insolvency — !Z’o 


Sol. .To. 1161. 


Divismual 7>V Sarat Kxtmar Ray 

r. Nautv Ciundra Ram Chandra 
Sjfaka (1928), I. L. R. 56 Calc. 667.— 

IND. 

sv. From, Divisional Bench — To Full 
Bench. Kumar Ray v. Nabin 
Chandra Ram Chandra Shaxa (1928), 
1. L. R. 56 Calc. 667.— IND. 

PART XVII. SECT. 2. 

sz. Order involving amcnint exceeding 
$500 ] — An appeal lie's on the question 
win -t her a creditor for an amount over 
$'»00 shall be outitled to rank on 
bkpt.’s estate as a scoured creditor or 
iiicrelY as an ordinary creditor, being 
an appeal involving an amount exceed- 
ing 1500. — ^Apkx Lumber Co. v. 
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4819. Add. Annoiaiion : — ^Reld. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

4831, Add, Annotation : — Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4835. Add. Annotation : — Mentd, Richmond v. 
SavUl, [1926] 2 K. B. 530. 

4836. Add. Annotation : — Refd. Be A Debtor, 
[1928] Oh. 199. 

4840. Add, Annotation : — Mentd. Hawkins & 
Sunderland v. Duch(S (1921), 90 L. J. K. B. 
913. 

4857. Add, Annoiaiion: — Refd. Rc Barley, [1923] 
1 Ch. 177. 


4860. Add. Annotation : — Consd. Be Barley, [1923] 
1 Ch. 177. 

4869. Add, Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

‘ 4873. Add, Annotation : — Consd. Re Barley, [1923] 
1 Oh. 177. 

I 4876. Add. Annotation : — Refd. Re Barley, [1923] 
1 Ch. 177. 

4884. Add. Annotation : — Mentd. Re Mellor, 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 

4888. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

4894. Add. Annotation: — Refd. Rc Barley, [1923] 
1 Ch. 177. 


Part XVIII. — Order of Discharge 


5023. Add. Annotation : — Consd. Rc Kutner, [1921] 
3 K. B. 93. 

5035a. Payment of money in consideration of — 
Void.] — Murray v. Reeves (1828), 8 B. & C. 
421 ; 2 Man. &; Ry. K. B. 423 ; Dan. & LI. 
161 ; 108 E. R. 1099 ; sub nom , Murray v. 
Reid, 6 L. J. O. S. K . B. 348. 

Annotations .•--Apld. Hall V. Dyson (1852), 17 Q. B. 785. 
Consd. Lovlta’s Claim, [1804] 3 Ch. 365. Refd. Gilmour 
V. Kme:(1833), 3 Tyr. 581. 

5035b. .Sf. P Hall v. Dyson (1852), 17 Q. B. 785 ; 
21 L. J. Q. B. 224 ; 18 L. T. O. S. 63, 223 ; 16 
Jur. 270; 117 E. R. 1481. 

Annotations: — Consd. McKewau v. Sanderson (1873), L. It. 
3 5 Eq. 229 ; McKewau v. Sanderson, 118761 L. U. 20 Eq. 
65 ; Levita’a Claim, [1894] 3 Cb. 365. Refd. Hills v. 
Mitson (185S), 8 Kxoh. 751 ; Loimd v. Grimwade (1888), 
39 Ch. D. 605 ; Kcarley v. Thomson (1890), 24 Q. B. D. 
742 ; Windhill L. B. of Health v. Vint (1890), 63 L. T. 366. 

5038a. .] — A bill of exchange given to buy 

off opposition to bkpt.’s last examination 
the allowance of the ct^rtificate : — Held : 
void ab initio. — Reeves v. Hawkp:s (1862), 
6 L. T. 53. 


5039a. .] — Held: a fraud on other creditors. 

— Rogers v. Kingston (1825), 2 Bing. 441 ; 
10 Moore, C. P. 97 ; 3 J.. J. O. S. C. V, 77 ; 
130 E. R. 376. 

Annotation: — Refd. Sweenio v. Sharp (1826), 12 Moore 

C. V. 163. 

5039b. .] — Held: the agreement was illegal. — 

Hills v. Mitson (1853), 8 Exch. 75] ; 22 
L. J. Ex. 273 ; 155 E. R. 1555. 

Annotation : — Refd. Loimd v. Grimwade (1888), 30 Ch. D. 
605. 

5039c. P. Humphreys v. Wp:lltng (1862). 1 
H. &0. 7; 32L. J. Ex. 33; 6 ].. T. 250 ; 158 
E. R. 780. 

5043. Add. Annotation: — Refd. Anderson v. 
Daniel (1923), 93 L. J. K. B. 97. 

5050. Add. Annotation : — Consd. Rc Kutner, [1921 ] 
3 K. B. 93. 

5052. Alter this cast' add “ Sec^ also. Nos. 1654- 
1057a, nvte.'^ 


.lOHNSTUNK, 11925] 3 D L. U. 1050; 
11925] 3 W. W. 11. 360.— CAN. 

sa. Order on question of ‘procedure .} — 
No appeal lies from a decision on a 
question of procedure. — Winter v. 
Capilano Ti.mser Co. (1920), 37 

B. 0. II. 91 ; [1926] 2 W. W. R. 536.— 
CAN. 

PART XVII. SECT. 3. 

4816 i. Application for lea.ve — Widnn 
what tvme — Extension of time — Leaoc 
to appeal to Supreme Court ofCanade .] — 
lie Hudson Fashion Shoppe, Ltd., 
Ex p. IlovAL Dress Co., [1926] 1 
D. L. R. 515 ; 58 O. L. R. 298.— CAN. 

8C. Orounds for granting leave — 
Landtord’s preferential claim for rent 
endangered — By claim of Crown — U nder 
War Revenue Act. 1915 1 — Rc Calcjus 
C o., Ltd., [1925] 2 D L R. 228 , 5 

C. B. R. 514 —CAN. 

sd. Qxitslion of great importance 

<£• general interest.] — B oily v. M cNulty, 
[19271 2 D. L. R. 1010 ; [1927] S. C. R. 
275.— CAN. 

Whether hotel-keeper **trader ** 

within Landlord tt Tenant Act, 
C. 8. N. B., 1903 (r. 153), s. 47.)— ife 
Hotel Dunlop, Ltd., Quinn v. 
Guernsey, [19271 1 D. L. H. 810; 
[1927] S. C. K. 134.- CAN. 

si. - — Questhii of construction.] — 
Held : leave to appea[ should bo 
grantqd. Among: other questions, the 


lueaumg of the word “ settk-memts " 
m Bkpey. Act, h. 60, appears to ])(• 
involved in this ai>peal, the point beiiiK: 
whether tliis word should receive the 
same eonstruction as tiiat given to it 
under the English Bkpey Act, 19] 1 
(e. 59), s, 42. — Gatlso.n v. Canadian 
Credit Men’s Trust Assocn., Ltd., 
[1928] 3 D. L. R. 937 ; [19281 S. C. R. 
419 ; 10 C. B. R. 203. —CAN. 

PART XVII. SECT. 4, SUB-SECT. 3. 

4855 ii. .] — ^Where an applica- 

tion to a judge of this et for leave to 
appeal from a judgment of a provincial 
ct. of apt»oal in a matter arising under 
the Bkpc;y. Act is made within the 
t,hlrty days speoifled by Bkpey. Rule 72, 
or where the spoeifled fourteen days 
notice has not been given to 
adverse party, the application must he 
disimssed ; the judge has no power to 
extend the time.- -Rr North Shore 
Trading Co., Providence Wash- 
ington Assck. Co. V. Gagnon & 
Cloutier. [1 928] 2 D. L. R. 1 36 • 1 1 9*28 J 
S. C. R. 180 ; 10 C. B. R. 181 -CAN. 

PART XVII. SECT. 9. 

8k. Jurisdiction of Court of Apoexil 
of British Colu'miria.] — The above ct 
when acting as an appeal ct. in bkpey. 
has complete jiinsdicfcion over costs.- - 
lie KwongTai ChongCo. (Assignment 
OF) (1922), 65 D. L. R. 132; [1922] 2 
W. W. R. 229 ; sub nom. Canadian 
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Credit Men’s Trust Assocn,, Ltd. v. 
Jang Bow Kee & Yin Shee, 31 
B. C. R. 40.- -CAN. 

PART XVIII. SECT. 3, SUB-SECT. 1. 

5013 i. Whose interests court must 

consider — Public interests.] -—On oon- 
sidering the application of a debtor for 
his dtscharg<^ under Bkp<*y* Act, regard 
must bo had not only to the interests 
of bkpt. & his creditors, but also to ihe 
iriterest-s of the public —Re Sceptre 
Hardware Co.. [1923] 1 D. L R. 
1201; [1923] 1 W. W. R. 966; 3 

O. B. R. 734.— CAN. 

5014 i. — Ban/r'ii/jt ] — Rc Jones, 

[1926] N Z L. K 318— N.Z. 

d 1 . Rcdsnus of iruskPs report.] — 

RcMoKEV/irE (Man.). [1926] 4 D. L. R. 
210,— CAN. 

PART XVIII. SECT. 6, SUB-SECT. 1.— 
C. (b) 11. 

6073 ii. .] — The test as 

to whether a debtor's book-keeping 
methods are those usual R. pro])t‘r in 
the busluesH earned on by him is 
w^hothm <lebt()t can at ariv thne tell 
therefrom just how lie stands to his 
a-ssets & liabilities -PcMouden (1922), 
66 D. L. li 3.i2 , 119221 I W W It 
519 ; 2 C B R. 189 - CAN. 

5081 ii. - - 1 Even when a debtor 

pays less than fifty eerits in the dollin 
to uiiseeiued eri‘ditors be has not. kept 
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5093a. Meaning of “debt."] — Re Boulton 

Brothers Co.. No. 1657a, ante. 

5262. Add. Annotation : — As to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 

5264a. Condition suspending discharge until 

larger dividend than ten shillings in the pound 
paid.] — The Ct. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than lOs. 
in the pound — ^in this case 15s. in the pound — 
has been paid to his creditors. — Re Kutner, 
[1921] 3 K. B. 93 ; 90 L. J. K. B. 1264 ; 126 
L. T. 458 ; 37 T. L. B. 667 ; [1921] B. & C. B. 
113 ; sub nom. Re Kutner, Ex p. Debtor v. 
Official Beceiver, 65 Sol. Jo. 604, C. A. | 

5277. Add. Annotations : — ^Mentd. Re Taylor, J&aj p. 
Bolton, [1909] 1 K. B. 103; Re Bariev, 
[1923] 1 Ch. 177. 

5283. Add. Annotations : — Refd. Re Barley, [1923] 

1 Cli. 177. Mentd. Re Walmsley, Ex p. The 
Bankrupt (1907), 98 L. T. 65. 

5328. Add. Annotaiiojis : — ^Mentd. Re Dent, Ex p. 
Trustee, [1923] 1 Ch. 113 ; Performing Bight 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1. 

5352a. Illegal agreement with creditor — 

Debt not revived.] — > Tabram v . Freeman 
(1834), 4 B. & Ad. 887 ; 2 Cr. Ac M. 451 ; 4 
Tyr. 180 ; 3 L. J. Fx. 135 ; 110 E. R. 690. 

Awiotation : — Refd. Wilkin v. Manning: (1854), 9 Excb. 575. 

5364a. Liability under annuity deed.] — Douglas 
V. Smith (1849), 13 Jur. 294. i 

5367. Add. Citation : — sub nom. Re Merchant | 
Traders* Ship, Loan & Insurance Assocn., 
Ex p. Chappell, 19 L. T. O. S. 29. 

5387. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

5387a. On forfeiture clause — Conditional dis- 
charge.] — (1) The discharge from bkpcy. of 
a life tenant with the common form prot(*cted 
life interest, such discharge being conditional 


on Ids paying a sum of money, does not Imvc 
the effect of putting an end to the operation 

1 If 'TYirvrioxr iioo 


in fact been paid. , • ^ j j, 

(2) Where there is a trust of a fund under 
the terms of which the trustees 
apply the income of the fund m a 


m xy\j *XC4)U MIA.. AAA.- ^ „ 

but for the forfeiture clause, is ^pable ot 
vesting in his trustee in bkpcy. Re Clark, 
Clauk V. Clark, [1920] Oh. 833 ; 95 L. J. Ch. 
325 ; 135 L. T. 666 ; 70 Sol. Jo. 344; [1926] 
B. & C. B. 77. 

5397. Add. Citations .-—Bail Ct. Cas. 151 ; 17 

Jur. 165. 


5399. Add. Annotation Mentd. Spencer v. Hem- 
merde, [1922] 2 A. C. 607. 


.399a. Revives debt.]— Ua'pt v. Verdjer (1770), 
2 Wm. Bl. 724 ; 96 E. B. 425. 

5399b. S. P. Best v. Barker (1782), 8 Price, 
533, n. ; 146 E. R. 1280 ; sub norn. Best v. 
Barber, 3 Doug. K. B. 188. 


4nn()tations : — Consd. Wilson v. Kemp (1815), 3^^* ^ 
595. Apld. Swoome v. Sharp (1826), 12 Moore C. P. 1C3. 
Reid. Blackbourn v. Ogle (1820), 8 Prioo. 626 ; Drew v. 
JefferieB (1820), 8 Price, 531. 

5402a. .S'. P. Hobtok v. Moggbidge (1816), 6 


Taunt. 563 ; 128 E. R. 1154. 

5424a. S. P. Turner v. Schomberg (1745), 2 
Stra. 1233 ; 93 E. B. 1162. 

Annotoiion : — FoUd. Bailey v. Dillon (1759), 2 Burr. 736. 


5424b. S. P. Wilson v. Kemp (1815), 3 M. & S. 
595 ; 105 E. B. 733. 


dnnoiaiions : — ^N.F. Blackbourn v. Ogle (1820), 8 Price 
526. Consd. Jic Oandercr (1822), 1 L. J. O. S. K. B. 16 ; 
Peers V. Gaddcrcr (1822), 1 B. & C. 116. 

5455. Add. Annotation : — Refd. Indian & (leneral 
Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 539. 


Part XIX. — Statement of Affairs and Discovery of Property. 


5460. Add. Annotation Apld. B. r. Tuttle (1929), 
140 L. T. 701. 

5475. Citations : — For “ 24 Q. B. D. 406 ** read 
“ 24 Q. B. D. 460.** 


5475a. Letter returned marked 

“ gone away."] — Bkpt. cannot escape service 
of an order of the ct. by leaving his last known 
address, & there is nothing in 1914 Act, nor 


P"oper books of account, ho may obtain 
his discharge if tho bkpcy. appears to 
have been an honost one & he produce.*? 
reasonable oxcu‘^es fop his failure to 
keep account books. — Tie Covinuton, 
11923] 4 D. L. n. 94G.--CAN. 

5081 iii. .] — Rt Newsome (Ont.), 

fl927] 3 D. L. R. 828 ; 8 C. B. R. 279.— 
CAN. 

PART XVIII. SECT. 5, SUB-SECT. 2. 

r i. Until paymnU of spedfied 

dividend .] — On on application by a 
bkpt. for an order of discharge the ct. 
foimd that tho conduct of tho debtor 
prior to & leading up to tho assignment, 
had been characterised by various foots 
of the kind enumerated In sect. 14 3 of 
the Bkpcy. Act, &refn8cdanimiiio(liat(; 
or unconditional discharge : but, while 
ontortaining grave doubts wiu*l Inn* 
appet. TA'as entitled to any diHchargo 
at all, made an order suspcriding tho 
dlsfdiarge until a dividend of not less 
t han .''>0 eonts on tlio dollar had been 
paid to the oreditors. — lie XUinnhii 
(Man.). 11928] 1 W. W. It. 930.— CAN. 


5238 i. For wliat period — Not less 
than minimum period — Misconduct .] — 
lie McCormack (Ont.), [1927] 2 D. L. K. 
492 ; 8 C. B. R. 211.— CAN. 

z i. .] — Debtor had mis- 

reprosented his financial position for 
the purpose of obtaining credit. Tho 
ct. fixed the time for discharge at three 
years from tho date of tho order. — 
Re Thtessen. [19241 1 D. L. R. 588 ; 
[1924] 1 W. W. R. 197 ; 34 Man. L. R. 
125.— CAN. 

PART XVIII. SECT. 6, SUB-SECT. 3. 

5269 iii. .]— Where the 

assets of tho assignors, a partnership 
were not equal to fifty oeuts In the 
dollar on their unsecured liabllitleB, 
the ct. was not fully satisfied with 
explanations on ctwtaiii iiiattcrs given 
by a partner asking for his discharge, 
an order wiis made for his dischaige 
on his consenting to judgment against 
lam . — Re Sceptre Hardwauk (^o.. 
, [19231 1 J). L. U. 1201; [1923) I 

1 W. VV. R. 960 ; 3 O. B. R. 734.— CAN. 


PART XVIII. SECT. 6. 

s I. Creditor loithovt notice of 

insnlve.ncy .] — The ct., on tho applica- 
tion of a creditor, annulled the com- 
position order & tho discharee & made a 
receiving order. — Re McKay, Ex p. 
Mason, [1924] 4 D. L. R. 307 ; 5 
C. B. R. 81.— CAN. 


PART XVIII. SECT. 7, SUB-SECT. 2— 
D. 

si. Liahility for necessaries— Medical 
expenses,] — Held: dcbtor*6 discharge 
did not free him from liability to nay 
for nooessaries which included medicaJ 
expen<»<»8. — Re Reynolds, [1924] 4 
D. L. R. 104 ; 6 C. B. R. 69.— CAN. 

sm. Liahility to reimburse surety ,] — 
K. was surety for payment of a debt 
duo by G. to D. G. applied to be 
declared insolvent & in due course G. 
was discharged. D. then sued K. & 
got a decree against him. Thereafter 
K. sued G. for recovery of tho amount 
which he had been compcJIcd to pay 
Held : tho order of discharge was a 
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m Bkpcy. Rules, to, say that a registered 
letter which docs not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time ^ place for his adjourned public 
c2camination, had been sent by registered 
letter & returned through the post, marked 
“ gone away,” a warrant was ordered to bd 
issued for his arrest.-— Levy (1924). 68 
Sol. Jo. 419; sttb nom. Re Levy, Ex p. 
Official Receivek, [1924] B. & C. R. 19, 
D. C. 

5482. Add. Citation : — sub nom. Re Temple, 
Ex p. Temple, 2 Rose, 22. 

5495a. — .]— The object of the 

public examination of debtor is not merely to 
obtain a full & complete disclosure of his 
assets & the facts relating to the bkpcy. in 
the interests of his creditors, but is also for 
the protection of the pubUc ; & debtor is not 
entitled to i*efuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate himself. 

In the course of his public examination 
debtor refused to answer a question on the 
ground that lie might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he w^ not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 
was satisfied that there were serious pereonal 
reasons why it would be to debtor’s detriment i 
to answer the question in public: — Held: I 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sufficient reason . — Uc Paget, 
Ex p. Ofp’icial Receiver, [1927] 2 Ch. 85 ; | 
96 L. J. Ch. 377 ; 137 L. T. 369 ; 43 T. L. R. j 
455 ; 71 Sol. Jo. 489 ; [1927] B. ife C. R. 
118, C. A. 

Annoiaiioti lie [11)29] 1 Ch. 108. 

5495b. Answers disclosing secret 

formulas for manufacturing proprietary 
articles.] — Re Keene, No. 5811a, post. 

5496. For “ All matters considered on 

application for discharge” read “ 

All matters considered on application 

for discharge,” 

Add. Annotations : — Folld. Re Paget, Ex p. 
Official Receiver, 11927j 2 Ch. 85. Apld. 
Re .Tawett, [1929] i Ch, lUS. 

5499a. Questions as to loss of 

property.] — Held : though the words “ with 
intent to deceive or to defraud ” were absent 
from 1914 Act, s. 157 (1) (c), the jury had stiU 
to consider whether deft, knowingly & with 
intent to deceive or to evade the Act either 


made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
true or not. — R. v. Phhjjps (1921), 86 J, P. 
120 . 

5499b. Questions In the public 

interest.] — In Nov. 1927, the debtor, who had 
practically no capital of his own, suffered 
judgment for an injunction & costs for selling 
lamps in .infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At his public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the registrar where he had obtained the lamps 
that he sold when he was in business, refused 
to answer the question : — Held : as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e.p. claims to commission or 
otherwise, or might not be in the public 
interest, by enabling tlic supply of infiinging 
lamps to be stopped at its source, the bkpt. 
must answer the question. — Re Jaweti’, 
119291 1 Oh. 108 ; 98 L. J. Ch. 7 ; 140 L. T. 
176 ; 11928] B. & C. R. 78. 

5500. Add. Annotation : — Mentd. Eshugbayi 
Eleko. V. Nigeria Government Administering 
Officer, [1928] A. C. 459. 

5505. Add. Annotations : — Refd. Re Paget, Ex p. 
Official Receiver, [1927] 2Ch.85; ifeJawett, 
(1929] 1 Oh. 108. 

5512. Add. Annotation : — Mentd. Anderson v. 
Daniel (1923), 93 L. J. K. B. 97. 

5519. For existing paragraph read — 

“ The jurisdiction conferred on the ct. by 
1883 Act, s. 27, to order that any person, who 
if in England would be liable to be brought 
before it under the sect, shall be examined 
in Scotland or Ireland, “ or in any other place 
out of England,” must be read with some 
limitation & does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.” 

5569. Add. Annotation : — Mentd. R. v. Southamp- 
ton County Confirming Committee, Ex p. 
Slade, [1929] 1 K. B. 263. 

5594. Add. Annotaiion : — ^Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

5631. Add. Annotation : — Mentd. Eshugbayi 
Eleko V. Nigeria Government Administering 
Officer, [1928] A. 0. 459. 

5647. Add. Annotaiion : — ^Mentd. Eshugbayi 
Eleko V. Nigeria Government Administering 
Officer, [1928] A. C. 459. 


Part XX. — Property Available for Distribution amongst 

Creditors. 


5684. For the words “Admission or rejection of 
proofs.] — Secj (jenerally, Part VIII., ante,'* 
following this case, read “ Admission or 


rejection of proofs, see. goieralhj, Pju't VIII., 
ante." 


bar to the Hiiit.— G angaphau v . 
Kakuai (1928), I. L. It. 50 AJl. 000.— 


PART XX. SECT. 2. 

I, I'rusiee wfwrant of existence 

of property .] — Deft, in replevin pleaded 
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I i)i*opcH> ni liiuisolf. lie had aijslgiied 
all hl« pnipcity to trustees for Ibt'. 
beiicat of bis creditors, but kept 
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5686. Add. Annoiaiion : — Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 

5696. Add. A'tmoiaiion : — Refd. Re Wethered, 
JJx p. Salaman, [1926] Ch. 167. 

5738a. Definition of property — 1914 Act, s. 167 
- What included — Passport.] — A passport 
issued by the British Passport Oflicje on behalf 
of the Secretary of *State for Foreign Affaii’S 
1.0 a person who afterwards becomes bkpt. 
is the property i>f the Crown not the 
“ propcjrty ” of the bkpt. within above sect., 
A where a bki)t. Iras passed his public examina- 
tion A lias not been guilty of any mis<;onduct 
A desires to go abroad to earn his living the 
ct. will, in a proper case, direct the passport 
to be handed to the bkpt.“--/>V Huwalksy, 
SuwAJ^sKv V. Trustee & Official Keceiver, 
119281 B. A C. Li. 142. 

5747. Add. Annoiaiiona : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. Mentd. 
A.-G. V. De Keyser’s Royal Hotel, [1920] 
A. C. 508. 

5749. Add. Aminiatio'ns : — Consd. Re Debtors (Ko. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
He h^redericke A Whitworth, Ex p. Hibbard, 
(19271 1 Ch. 253. 

5754. Add. Annoiationa Apld. Re Collins, [1925] 
Ch. 556. Distd. Earler;. Heinsworth R. D. C. 
(1928), 44 T. L. R. 605. 

5760. Add. Aiinotafions : — Consd. Re Debtors (No* 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Re Frederic jke A Wliitworth, Ex p. Hibbard, 
(1927] 1 Ch. 253. 

5760a. • — Money paid in compliance with subse- 
quent bankruptcy notice .] — He Deutoks (No. 
771 of 1926), No. 923a, ante. 

5761. Add Annotation : —Refd. Rc A Debtor, 
[1928] Ch. 199. 

5766. Add. Annotation: — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5769. Add. Anyiotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426, 

5775a. .] — On Sept. 20, 1917, debtor trans- 

ferred his assets, including certain furniture, 
to a CO. formed by him. On Sept. 27 he com- 
mitted an act of bkpey. upon which a petition 
was presented on Oct. 8, A a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the dat.e of the receiving or*der part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
A void A an act of bkpey., A the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 


the property having been found by the 
registrar, a further order was made against 
the CO. to pay the amount of that value to 
the trustee. No payment having been made 
4inder that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser : — Held ; the title of the 
trustee related back to the act of bkpey. of 
Sept. 20, 1917, A neither the origimii nor any 
subsequent transferee could establish any 
title as against the trustee. — Re Gunsbourg, 
[1920] 2 K. B. 426 ; sub nom. Re Gunsbourg, 
Ex p. Trus'PEE, 89 L. J. K. B. 725 ; [1920] 
B. A C. R. 50 ; sitb nom. Re Gunsbourg, 
Ex p. Cook, 123 L. T. 353 ; 36 T. L. R. 485 , 
64 Sol. Jo. 498, C. A. 

AnjwtcUums : — Apld. He Dombrowbki, Ex p. Trustee (1923), 
92 L. J. Ch. 415. Mentd. He Wigzell, Ex p. Hart, 
[19211 2 K. B. 835. 

5775b. .] — Bkpt., when he was hopelessly 

insolvent, transferred his business to a one 
man co., which was an act of bkpey. Subse- 
quently the two reaps, advanced £1 ,000 each 
A received four debentures of £250 each 
respectively containing a charge on the under- 
taking A assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act : — Held : although resjis. were bond fide 
purchasers for value without notice, as the 
transfer was an act of bkpey. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
bkpt. — Re Dombrowski, Ex p. Trustee 
(1923), 92 L. J. Ch. 415 ; [1923] B. A C. R. 32. 

5776. Add. Annotations : — Refd. Re Gunsbourg 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

5776SL. — Whether fraction of day regarded.] — 
In order to malv(^ out an act of bkpey. liy Jying 
in ])rison for t wo months, the whole of tlie 
(lay of arrest may be taken into the a(;count. 
But. a poT'tion of the day may be (considered 
loj* the jmrpose of slu^wing a valid act t.o have 
been don(" by the bkpt. before the bkpey. 
(loods of th(‘ bkpt. having been doliv(U’ed to 
a purchaser on tdie day on which Uie bkpt. 
went to prison, A paid for the next day, the 
payment will be defeated by the ndation of 
the act of bkp(cy., by lying in prison for two 
months, to the d;i.y of the arrest. — Saunuer- 
s(jN V. Gregci (1821), 3 Stark. 72; 171 E. R. 
771, N. P. 

AiuuiUtiwns : — Consd. Hill o. Karnell (1829), 9 H. & (J. 45. 
Refd. Cannuu o. Denew (1833), 3 L. ,1. C. I\ G5. 

5783. Add. Annotation : — Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 

5786. Add. Annoiatimi : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


possesBioii of tho floods in question, & 1 
the trustees <11 il not know of their 
existenoe Held : the trcsneral pro- 
perty In the floods passed to the 
trustees. M cIntosh r. Hastings 
(1865), 11 N. B. R. (G All.) 234.— CAN. 

6689 iv. Hcfrifitcred judg- 

merU as security for loan.] ~A judgment 
by ooufessiou given by a person who 
is at the tune solvent as security for a 
pres(mt advaiuio of money 6c recorded 
to bind lands under Nova Scotia 
Registry Aet, R. S., 1900 (e. 137). s. 16, 

IS tt valid st5earity as against the 
anthoriseil assigne(» under an assign- 
ment in bkpey. Bubseriuontly made,- - 
He Rhodi&nizku Estate A 'Nova 
Scotia Trust Co., [19231 1 D. L. R. 
1055 ; 56 N. S. R. 179.— CAN. 


5713 V. .] — The authorised trus- 

tee is not entitled to possession 
control of any prop(5rtv by lien agree- 
ments for stoiv fixtures & fittings 
purchased by debtor, especially if 
nothing has been paid on account of 
such purchases, A bkpt. has no 
official interest in the property. — 
Re ALiOTifl A Clirib (1921), 63 D. L. R. 
346 : 55 N. S. R. 64.— CAN, 

6713 vi. Jxase granted to bank- 

rupt free of rent — Stipulation that lease 
not seizable by credUors.] — Held : the 
’property (xmld not be used for the 
Ixnieflt of bkpt.*s creditors. — L kgaui.t 
V, Dufresne (1922), 66 1). L, R, 136.— 
CAN. 

t i. .1 — As an assignment 

only vests the property of debtor in 


the assignee subjoet to the rights of 
secuu^d creditors, it can only aftect 
the equity of redemption in the 

? roporty. — W hite A Co. r. The 
ONTA (1922), 69 D. L. R. 94; 20 

Exch. C. R. 327.— CAN. 

PART XX. SECT. 3, SUB-SECT. 2. 

sn. Under Canadian Bankruptcy 
Act .] — The English Acts A the Canadian 
Act distinguished as to tlie time to 
whicli the trustee's tithi relates back. — 
He Cohen A Mahlin, Canadian 
Credit Men’s Trust Assocjn., Ltd. 
V. Spivak (Alta.), I192CJ 3 1). L. R. 
942; [19261 3 W. W. R. 34; revsd. 
[1927] 1 J). L. R. 577 ; [1927] 1 

W. W. R. 162; 22 Alta. L. R. 487 ; 8 
C. B. R. 23.— CAN. 
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5791. Add. Annotaticnis : — Mentd. Burchell v 
Thompson* [1920] 2 K. B. 80 ; Commercial 
Credit Co. of Canada v. Fulton, [1923] A. C. 
798. 

5798. To the cross-reference before this case add 
“ see, also. County Courts, Vol. XIII., p. 
498, No. 488.” 

5805. Add. Annotation : — Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5807a. Balance of sequestrator’s account in 
registry.] — Re Little Hallingbury, Essex 
(1837), 1 Curt. 556 ; 163 E. Ji. 195. 

5811a. Secret formulas for manufacturing 

proprietary articles.] — Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture & sale in 
England, Franco & America of certain pro- 
prietary articles made according to secret 
formulas invented by him &: his brother 
with whom he was in partnei*sliip. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & liis brother had each of them 
agreed not to disclose the secret. Upon tlie 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England America, while his brother con- 
tinued to carry it on in France. The formulas 
load never l)een committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in Ids brain as the result 
of his skill &: capacity, & that to disclose 
them would be a breach of his agreement 
with his brother : — Held : the formulas were 
part of the goodwill & Jissets of his business, 
&; he was bound to communicate them to his 
trustee. — Rc Keene, [1922] 2 Ch. 475 : 91 
L. J. Ch. 481 ; 127 L. T. 831 ; 38 T. L. R. 
663 ; 66 Sol. Jo. 503 ; [1922] B. C. R. 
103, C. A. 

5819. Add. Aymotatioyi : — Mentd. Rc Rush, Warre 
V. Rush, 11922] 1 Ch. 302. 

5821a. Ufe interest in remainder.] — Tie Silbeb’s 
Settlement, Public Trustee v. Silbeb, 
[192UJ W. N. 77. 

5826a. .] — Re Clark, Clark v. Clark, No. 

5387a, ante. 

5827. Add. Annotations : — Apid. Re Nelson, Norris 
Nelson (1918), [192SJ Ch. 920. n. Refd. Rv 
Evans, Public; Trust(*e i\ Evans, 11920] 2 Ch. 
301 ; Re Smith, I’ublic Trustee v. Aspinall, 
rj928J Cli. 915. 

5831. Add. Annotations : — ^Apld. Re Nelson, Norris 
r. Nelson (1918), [1928] Ch. 920, n. Refd. Re 


Evans, Public Trustee e. Evans, [1920] 2 
Oh. 304 ; Re Smith, Public Trustee v. Asi)inall, 
[1928] Ch. 915. 

5835. Add. Annotation Held, Re Clark, Clark 
i;. Clark, [1926] Ch. 833. 

5845. Add. Annotations : — Refd. Rc Nelson, No?- 
ris 1 ’. Nelson (1918), [1928] Ch. 920, n. ; 
Rc Evans, Jhiblic ^J'rustce v. lOv^ans, [1920] 
2 Ch. 304 ; Re fSmith, Public Tnistee v. 
Aspinall, [1928] Ch. 915. 

5850. Add. Annotations : — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Ch. 291. Refd. Rc 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304. 

5851. Add. Annotation : — Distd. Rc Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5858. Add. Annotation : — Consd. Re Wombwell 
(1921), 37 T. L. R. 625. 

5859a. Of property partly of bankrupt & 

partly of third party — Good to extent of third 
party’s property.] — Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpey. he joined with his father 
in executing a settlement in widch provision 
was made that the son’s interest should 
determine in the event of his bkpey. : — Held : 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpey. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, therefore the 
provision for forfeiture was valid to that 
extent. — Re Wombwell (1921), *125 L. T. 
437 ; 37 T. L. R.'625 ; sub nom. Re WoMB- 
WEU., Ex p. Trustee. [1 921 ] B. C. R. 17. 

5861a. In mortgage — Whether void as against 
bankruptcy laws.] — A provision in a mtge. 
to the effect that, if the mtgoi*. is made bkpt., 
a larger sum shall bo paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpey. laws, & the; 
security held by the mtge(‘. will be, notwith- 
standing such provision, a security for the 
amount actually advanced &> no more. — 
Re Johns, Worrelt. v. .Johns, [19281 1 Ch. 
737 ; 97 L. J. Ch. ,346 ; 139 L. T. 333 ; 72 
S(»l. .7o. 4S6 ; 119281 B. A (’.11. 50. 

5865. Add. Annotation : — Consd. Re Wombwell 
(1921), 37 T. L. R. 625. 

5870. Add. Annotation : — Apld. Re Johns, Worrell 
V. Johns, [1928] Ch. 737. 


PART XX. SECT. 4, SUB-SECT. 1.— E. 

so. Money plane^l in bank to credit of 
bankrupt.] — Held: the bank oonld not 
apply the moneys to satisfy debtor’s 
liability to the bank, it being a fraudu- 
lent preference. — Re IjONc^more# Ex p. 
IlOYAL Bank & Hider. [19231 2 

D. L. R. 873 ; 3 C. B. R. 818.~CAN. 

gi. Money from sale of chattels — 
Sold under void bills of sale .] — The ct. 
made an order for payment to the 
official tissigmee of the value of the 
chattels seized & sold by the money- 
leader . — Tobnbull’s Estate (Offi- 
cial Assionee of) V. Goldstein (1921 ), 
29 G. L. R. 377 ; 21 rf. R N. S. W. 
«95 ; 38 N. S. W. W. N. 170.~AUS. 

sa. Money paid in circumstances 
gioinu bankrupt no righ* of recovery .] — 
JlcM : the osHignmeut did not vest the 
moneys so pail in tlio trustee. — 
Salter &; Arnold, Ltd. v Dominion 
Bank (1922), 68 D. L. R. 757 ; [1922] 
2 W. W. R. 280.— CAN. 


sd. Money supplied to provide bail 
for hauler upt.}— Held : tho money never 
was tho property of bkpt. — M orris v. 
Kline, Demers, Garnishee (1922), 
68 D. L. R. 222 ; 2 C. B. R. 521.— 
CAN. 

j i. Money illegally paid to solicitors 
bi/ former trustee .] — The ot. ordered the 
solrs.* bill to be retaxed & a reference 
to be made to inquire into tho validity 
of the solrs.’ retamer . — lie Bryant 
ISAim & Co., [1924] 3 D. L. R. 487 ; 
6 C. B. R. 6.— CAN. 

sf. Money frorn sale by lender of 
securities for loan — Customer'‘s se(-uritics 
xorongfully deposited with lender fty 
banJ^ipt. I — Ciromnstauces in which : — ■ 
Held : the money so paid to the 
trustee belontfod to tho customer. — 
Re Thomi^son, Sons & CX)., Newton v. 
Hamilton, [1927] 1 D. L. R. 94.3 ; 
[1927] 1 W. W. K. 308 ; 36 Man. L. R. 
312,— CAN. 


PART XX. SECT. 4, SUB-SECT. 2.— 
D. (a). 

5846 iii. .] — A., by will, 

inherited propeity which was declared 
by the will to be unseizable, but bo 
was given power to dispose of it : — 
Held : A. could not assert the uii- 
selzablo quality of his proiicrty in 
bkpey. procei'dings. — Crakj v. Ken- 
nedy (1922), 68 D. L. R. 78 ; 2 C. R. 
528.— CAN. 

c i. Clause forfeiting deposit on 

lessee's bankruptcy.] — Re Abraham 
(1925), 59 O. L. R. 164; [J92G1 3 

D. L. R. 971.— CAN. 

PART XX. SECT. 4, SUB-SECT. 2.— 
D. (b). 


VI. - Chaein n,s rolhdnal seeurily 
jitr adcuitci on inortguge y—IItld : on 
llie ebarge lienig given liy applt. the 
interest apjHiinteil t«» him liecame 
forfeited.- Mc’De'ade v. Morgan 
(1927), 39 a. L. li. 222 : [19271 Ai*gus 
L. R. 258 . 1 A. L. T. 61.— AUS. 
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5872. Add. Annotation : — Consd. lie Griffitlis, 
Jones V. Jenkins, [1926] Ch. 1007. 

5884. Add. Annotation : — Consd. He Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5885. Add. Annotation : — Refd. Re Clark, Clark v. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5897. Add. Annotation : — Distd. Be Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5898. Add. Annotations : — Consd. Re Forder, For- 
der V. Forder, [1027] 2 Ch. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304. 

5899. Add. Annotation :-—Cans^. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5902a. ** On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come — Order of Probate Court setting apart 
whole Income for children of beneficiary.] — 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
Hct or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of C.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until majority. 
(3. became bkpt. in 1904, & his youngest child 
attained twenty-one in 1910: — Held: the 
above order was an act or event antecedent to 
his bkpcy. by which C’s. interest in the whole 
income was determined for a substantial 
period, & a forfeiture took place at the time 
the order tvas made, & nothing passed to the 
trustee in bkpey.^ — Re Carew’s Trusts, 
Ckllibrand V. CAitEW (1910), 103 L. T. 
658 ; 55 Sol. Jo. 140. 

5905. Add. Annotation : — Consd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5908. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5909a. ** Shall do some act ” whereby income 
would be assigned — Authority to pay Income 
to trustee of composition scheme — No notifica- 
tion of authority to trustee.] — B. was entitled 
to the income of one-third share of the residuary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or^ incumbered or until he should 
die, whichever event should first happen, & 
from & after his death or bkpcy. or the doing 
or suffering such act as aforesaid such share 
& the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditor's, & he then 
si^ed an authority to the trustees of testa- 
trix’s will “ until further notice ” to pay to 
the trustee under the scheme “ the income 
now due or to accrue due ” to B. from her 
estate. It appeared that there had been no 
communication by B. to the trustee of the 
sclieme for composition concerning the 
authority given to the trustees of the wUl 
until after these proceedings had been taken 


in the matter : — Held : in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which was revocable. 
— Be Hamilton, FitzGeorge v. FitzGborgb 
(1921), 124 L. T. 737, C. A. 

I 5913. Add. Annotaiion : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5916. Add. Annotation: — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Ch. 291. 

5920. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5922. Add. Annotaiion : — Dlstd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5922a. ‘‘ By any deed or document anticipate, 
charge, assign, or otherwise dispose of ” — 
Debtor presenting bankruptcy petition.] — 

Held : the forfeiture clause had not taken 
effect. — Re Griffiths, Jones v. Jenkins, 
[1926] Ch. 1007 ; 95 L. J. Ch. 429 ; 136 L. T. 
57 ; 70 Sol. Jo. 735 ; [1920] B. & C. 11. 56. 

5924. Add. Annotation : — Expld. Be Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 

5925. Add. Annotation : — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Ch. 291. 

5931. Add. Annotations: — Consd. Be Forder, Forder 
V. Forder, [1927] 2 Ch. 291. Refd. Be Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5932. Add. Annotation : — Apld. Be Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 

5932a. Bankruptcy before death of testator.] 

— Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity : — Semble : such a direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime. — Re Draper (1888), 57 
L. J. Ch. 942 ; 58 L. T. 942 ; 36 W. R. 783. 

Annotation: — FoUd. Rc Strange, Lamb v. Bossi Lou (191G), 
60 Sol. Jo. C40. 

5932b. ** Until he shall forfeit same in case of 
bankruptcy ” — Existing bankruptcy known to 
testator.] — Rc Evans, Public Trustee v. 
Evans, No. 5936a, post. 

5933. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5934. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5935. Add. Annotation Apld. Re Forder, Forder 
V. Forder, [1927] 2 Ch 291. 

5935a. Bankruptcy at & after determination 

of prior life interest — Annulled after income 
payable.] — B. was bequeathed an interest 
during his life in the income of testator’s 
j'esiduary estate, & by his will testator 
directed that, if any beneficiary thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
&; on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 1925, 
& the date of the annulment the trustees 
received income in respect of the residuary 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 
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interest, no payment being made in respect 
of that by them; — Held: as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annul- 
ment of his bkpcy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in' time to prevent the 
operation of the forfeiture clause. — 72eFoRDER, 
Fordbr V, Fordbr, [1927] 2 Ch. 291 ; 96 
L. J. Ch. 314 ; 137 L. T. 538 ; [1927] B. & 0. R. 
84, C. A. 

5936. Add, Annoiations : — Apld, Ec Forder, Forder 
V, Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v, Evans, [1920] 2 Ch. 304. 

5636a. Unless he attempts to become bankrupt ” — 
Whether applicable to bankruptcy in invitum 
or generally.] — Testator, by his will dated 
Dec. 21, 1911, devised & bequeathed his real 
& personal estate to his trustees upon trust 
to sell & convert with power to postpone, & 
proceeded : “ Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
£166 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise them to 
increase the annuity to £260 per aimum, 
payable as &; on the condition stated.” 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty-live 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of his life or “ until he shall do some act to 
elTectuate a sale or mtge. thereof or which 
shall forfeit the same in the case of bkpcy.,” 
in either of which events the farms were to 
fall back into & form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his widow, liis daughter, his son H. 
surviving. On Nov. 3, 1911, a receiving 
order had been made against H. on a creditor’s 
petition, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of these 
facts. On Jan. 22, 1919, H. obtained his 
discharge, b\lt his creditors had not been 
paid in full, & the bkpcy. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 
will had become forfeited by his bkpcy., & 
whether the freeholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate ; — Held: (1) the words 
” unless he attempts to become bkpt.” in 
the will must be road in their strict gram- 
so read did not apply to 


a bkpcy. in invitum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity wfis 
payable to the trustee in 11. ’s bkpcy. ; (2) 
the words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of Trappes v. Meredith, No. 5932, 
ante, to the past bkpcy. of II., there was 
no principle upon which the ct. would be 
.lustified in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate. — Re Evans, Public Trustee v. 
Evans, [1920] 2 Ch. 304 ; 89 L. J. Ch. 52.5 ; 
123 L. T. 735 ; 30 T. L. R. 674, C. A. 

5946. Add. Annotation : — Generally, Mentd. Re 
Conyngham, Conyngham v. Conynghara, 
[1920] 2 Ch. 495. 

5953. Add. Annotation : — Refd. Re Blyth Ship- 
building & Dry Docks Co., Forst<ir v. Blyth 
Shipbuilding Dry Docks Co., [1920] Ch. 491. 

5958. Add. Annotations: — Consd. Anglo-Baltic & 
Mediterranean Bank v. Barber, [1924] 2 
K. B. 410 ; Re Ilarrington Motor Co., Ex p. 
Chaplin, [1928] Ch. 105. Distd. Hood’s 
Trustees v. Southern Union General Tnscc. Co. 
of Australasia, [1928] Ch. 793. Refd. Re 
Harrington Motor Co. (1027), 44 T. L. R. 58. 

5958a. .] — H., who liad taken out a policy of 

insurance in deft. co. against tliird party 
risks, was involved in an accident whereby 
C. was seriously injiu»ed by H.’s motor car, 
C. commenced proceedings against II. for 
damages, but before obtaining judgment H. 
was adjudicated bkpt. & the olVicial receiver 
was appointed the trustee in the bkpcy. 
The trustee informed the co., in rei)ly to a 
question put by them, that he did not 
propose to take any part in C.’s action 
against H. 11. subsequently purported for 
an agreed sum to release the co. from their 
liability under the policy to indemnify him 
in respect of any judgment obtained against 
him by C. Shortly afterwards C. obtained 
judgment against IT. for damages for the 
injuries sustained by liim. Subsequently 
II. committ-ed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, & 
a tiustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration (inter alia) that deft. co. were 
liable to indemnify H. & or pltfs. against 
the damages awarded to C. & that the agree- 
ment by which H. purported to release the 
co. was null & void ; — Held : (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpcy., notwithstanding that C.’s 
claim, being one in respect of a tort for which 
judgment was not obtained till after the 
commencement of the first bkpcy., was not 
provable in such bkpcy. ; (2) tlie benefit 

of the indemnity having vested in the 
trustee in the first bkpcy., his right thereto 
could not be affected by any subsequent 
agreement between deft. co. & H. ; (3) the 
trustee in the first bkpcy. was not estopped 
by his refusal to take part in C.’s action 
against H. from assertmg his claim against 
deft. co. — ^Hood’s Trustees v. Southern 
Union General Insuranc e Co. of Aus- 
tralasia, [1928] Ch. 793 ; 97 li. J. Ch. 167 ; 
139 L. T. .536 ; ri9281 B. cV C. R. 95, (\ A. 
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5963. Add, Annotation: — Mentd. Re Blyth Ship* 
buiJdinp <S: Dry J)ocks Co., Forster v. Blytli 
Shipbiiildiiij^ Dry Docks (V)., [1926] CJh. 491. 

5965. Add, Annotations: — Mentd. Maatschap])ij 
voor Fondscnbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 160 ; Knight v, 
Ponsonby, [1925] 1 K. B. 546. 

6052. A dd. Annotation : — Refd. Re Pennington & 
Owen, [1925] Ch. 825. 

6074. Add, Annotation : — Distd. Re Wilson, Ex p, 
SalamaTi, The Trustee v, Keith, Prowse 
(1925), 133 L. T. 814. 

6092. Add, Annotation : — Mentd. Re Bush, Warre 
Bush, [1923] 1 Ch. 56. 

6111. Add, Annotation : — Consd. Bergerem 
Marsh (1921), 91 L. J. K. B. 80. 

6113. Add, Annotation : — Apld. Bergerem v. Marsh 
(1921), 91 L. .T. K. B. 80. 

6115a. Bankruptcy abroad.] — Testator by 

his will declared himself to be residing in 
London, & domiciled in England. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, & a “ syndic ” 
was appointed there to whom creditors’ claims 
might, be sent. The effect of the order on the 
evidence was to ve^st in the French ‘t syndic ” 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpey. In a subsequent creditor’s adminis- 
tration action in England, K., an English 
creditor, was appointed administrator & after 
a grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French “ syndic ” now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 


successful the costs of administration here 
would have to be deducted ; — Held : a bkpey. 
order having been made by a French ct. of 
competent jurisdiction the “ syndic ” was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here. — 
Re Burke, King v. Terry (1919), 54 L. Jo. 
430 ; 148 L. T. Jo. 175. 

Annotation: — Refd. Bergerem v, Marsh (1921), 91 L. J 
K, B. 80. 

6115b. .]— In 1913 deft., a domiciled 

Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft, 
became tenant of a house in Ghent for a 
period of eight months from Apr. 
employed clerks & other persons. The 
partnership incurred heavy liabilities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, ho was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ct. of Appeal. 
Pltf trustee in the bkpey., brought an action 
in England alleging that deft, was possessed 
of assets within the jurisdiction of the English 
cts. & (tlaiming a declaration that all deft.’s 
assets had become veste.d in pltf. as trustee t 
— Held: (1) the decree of the Belgian ct, 
was valid inasmuch as deft, had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft, had been afforded an opportunity of 
being heard ; (3) subject to the decision of 


PART XX. SECT. 4, SUB-SECT. 2.— E. 

5961 ii. Premium paid hy bank- 

rupi ) — Where pajTnent^ clije to a cjo. 
i.ssuing a 'policy were ii(»t by the 
policy it<Kolf exprosRod to be payable 
during the lifetime of the asHUi-ed or 
for Bt'vou years at least : — Reid : the 
policy was not within the protection 
atfordeii by Life Insurance Act, 19()S, 

s. (t.'i, the pnlicy-inoncvs i)H>?s<;d to 
the olbcial assignee of the deceased 
policy -bolder. — London & Lancashire 
Insurance Co., Ltd. r. Fisher, 11924] 
N. Z ]y. lb 128C.— N.Z. 

5961 iii. Property transferred 

before assmnment in bankruptcy ,] — 
trustee m bkpey. is not entitled to 
i-ecover iiihurauce on a building burned 
aftor the .issigntnont in bkpey., but 
which stood on land transferred prior 
to the assignment. - Canadian Credit 
Men’s Trust Assocn., Ltd. v, Winni- 
PEO Fire Underwriters' Aobncy 
(Alta.l, [19201 I). L. It. 528 ; (1926] 

2 W. W. K. 541.-“ CAN. 

5967 ii. In fiction of tort,] — 

Damages for personal injuries do not 
vc.st in the trustoi* m bkpey. — Re 
Hollister (Ont.), [1920] 3 D. L. R. 
707 ; 7 C. B. R. 629.— CAN. 

h i. Sums due by iray of differences - 
Transactions closed by spicial n solution 
of Stock Rxcha?iffe,]~^\in\H ^\lllch hare 
bi'conio duo, in the ordinar^v course 
of business from one cirtitied broker 

t. o another, by ^^ay of diflerences in 
njspect of Stock Exchange transactions 
entered into i)etweoii th(^ parties, as 
members of the Bombay Nativi; Share 

Stock Brokers’ Association, form part 
of the estate of the creditor broker, 
wiilch nasscs to his assignee in the case 


of his msolvencj", under Presidency 
Towns Insolvency Act (III. of 1909), 
BS. 17 & .')2. ~K.ATKlTSHTtOO TaLYARK- 
HAN V, Bai Gttlab (1928), I. L. R. 53 
Bom. 508.— IND. 

h ii. Sums due from bankrupt com- 
mission agent — Right to recover from 
pnncipals — Sid/jcct to rii/hts of third 
party,] — ^Where commission agents tiad 
intmiTed liability on behalf of tlieir 
principals, wTio had agreed to iudomnify 
them, & the agents having subsequontiv 
gone into liquidation, official liquidator 
sued the principals for the amount of 
liability : — TfcJd : he could recover the 
said amount- even though the agents, 
having gone into liquidation, had not. 
actually paid their vendor.— U sman 
.Tamal & Sons r. Gopal Purshmtam 
(1928), I. L. K. 50 (^ale. 262. IND. 

sq. Rights under contract — Can- 
cellation before receiving order.] — field : 
the trustee in bkpey. bad no rights 
under the contract in the name of 
bknt.. it having been rightly can- 
celled. — Re Dollar Taxi Co., Ex p. 
Trustee, [1924] 3 D. L. R. 97 ; 4 
C. B. R. 667.— CAN. 

8t. Proceeds of company's assets — 
Sold by directors — To discharge personal 
guarantees of directors.] — Held: the 
transaction was not fraudulent. ■ — Re 
United Exhibitors, [1925] 3 D. L. K. 
446 ; 5 C. B. R. 779.— CAN. 
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sv. Proceeds of safe — Dill of sale 
given by husband to urife — To .9fci/r6 
loan by ivife.] — Held • the proceeds 
derived from realisation of the securit> 
oITocUmI after an act of bknev.. but 


before actual adjudication, w’^erc monej' 
lent to the husband by the write for the 
purpose of his trade or business at the 
date, of bkpey., &, as such, assets in 
the husband’s e.state. — Re Haw, [1926] 
N. Z L. R. 558.— N.Z. 

sw. Chattels tn ostensible possession of 
husband — Onus of proof.] — Held : the 
onus was on the wdfe to provii that they 
were hiir property. — Re MoKlland’s 
Estate, [1923] 4 D. L. R. 395 ; 3 

C. B. R. 849.— CAN. 

PART XX. SECT. 4, SUB-SECT. 6.— A. 

1 i. — — T*ropcrty pari of esUde 

oj lunatic under care of Cfmrf.]— Lunds 
being real estate, .situate in tht5 Jnsb 
Free State, devolved upon a jxirson 
as heir-at-law who had been an 
undischarged bkpt. m England since 
the year 1924. The person who died 
possessed of the property had bison ' a 
lunatic under the care of the ct. In 1,he 
Irish Free State. In the winding up 
of the hmatlc’s estates by the Chief 
.lust ice in Lunacy the rents of the real 
e«!tato of the Ixmatic which had accrueil 
after her death were claimed respec- 
tively by the Official Receiver in 
England & the Official Assignee in t he 
Irish lYee State for the bonclit of the 
creditors in the respective bkpeies. * — 
Held : the only effective vesting order 
before the ct. was that made m the 
Irish bkpey. matter, the land in 
question had not become vested In tlui 
Official Receiver in England merely 
by the operation of the Finglish vesting 
declaration, but it was competent for 
the Irish ct., exercising bkpey. juris- 
diction, if requested to do so, to make 
that, vesting declorat,ion effective. - 

Pc (JoRBALLia. nq‘29i I rr 9Rfi. -IR. 
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other issues not before the ct., there sh6uld 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
& to the appointment of a receiver, — 
Bbugebem V, Marsh (1921 ), 91 L. .T. K. B. 
80; 125 L. T. 630; [1921] B. & C. B. 
195. 

6115c. .] — Ke Kooperman (1928), 72 

Sol. Jo. 400 ; 119281 U. (\ H. 49. 

6121. Add. Annotaiionff :~~Reta. Re Wait, [1927] 
1 Oh, 006. Mentd. Performing Bight Soc. v 
Ixindon Theatre of Varieties, [1924] A. C. 1. 

6123. Add. Annotation : — Refd. Earle v. Hems- 
worth R. 1). C. (1928), 140 L. T. 09. 

6124. Add. Annotation : — Refd. Earle v. Hems- 
worth R. D. O. (1928), 140 L. T. 09. 

6126. Add. Annotations : — Apld. Re Collins, [1925] 
Ch. 550. Distd. Earle v. Hemsworth R. D. C. 

28), 44 T. L. R. 605. 

6128. Add. Annotations: — Gonsd. Wait, [1927] 

1 Ch. 006. Mentd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1 ; 
Kurscll V. Timber Operators & Contractors 
(1920), 95 li, J. K. B. 569 ; Re Smith, Franklin 
V. Smith, [1928] Ch. 10. 

6129. Add. Annotations: — Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle Hemsworth R. I>. C. 
(1928), 44 T. L. R. 605. 

6129a. .] — Re Collins, No. 0659a, post 

6135. Add. Annotation : — Apld. Re Caines Mort- 
gage Trusts, [1918-19] B. k. C. B. 297. 


6136. Add. Annotation : — ^Mentd. Re Caines Mort- 
gage Trusts, [1918-19] B. & C. R. 297. 

6146. Add. Annotation : — Mentd. Banque Beige v. 
Uambrouck, [1921] 1 K. B. 321. 

6150a. Transfer of shares bought for client.] 

— A. instructed his broker to purchase on his 
behalf two hundred shares in a co. The 
broker instructed a firm of brokers to effect 
the purchase. The firm duly purchased the 
shares & sent a transfer of the sb art's to the 
broker, i>repared in the name of A. The 
broker had in the meantime filed his petition 
in bkpey. & the transfer pjissed to the ofiicia.1 
receiver & from him to the trustee in bkpey. 
of the broker. It was claimed by the firm & 
also by A. : — Reid : it was “ property held 
by bkpt. on trust ” within the exception 
contained in 1914 Act, s. 38, & it must be 
handed over to A. — Barber & Sons v. 
Bigley (1922), 38 T. L. R. 650 ; 66 8ol. Jo. 
577. 

6208a. .] — In the circumstances {see No. 

6208) : — Held : C. had a lien on the goods 
for his debt. — Burn v. Carvalho (1834), 
7 Sim. 109; 58 E. R. 777 , subsequent pro- 
ceedings (1839), 4 My. & Cr. 690, li. C. 

AnnoifUions : — C^nsd. Frith v. Forbes (1862), 31 L. J. Ch. 

793. Refd. HutchiUHon v. Heyworth (1838), 9 Ad. & Kl. 

37r>. 

6249. Add. Annotation : — Mentd. The Kronprin- 
sessan Margareta, The Parana, etc.. [1921] 
1 A. C. 486. 


PART XX. SECT. 4, SUB-SECT. 6. - 

B. (b). 

r i. — .] — Although a for(*ign 

Bki»cy. Act cannot, of its o\^ti force, 
operate beyond the country which 
enacted it, yet private international 
law & the (joraity of nations ope.rating 
on the gencjral principles relating to 
movable property will recognise Its 
extra-territorial effect, so far at least 
as it d(’als with personal property, 
especially when*, as m the case of the 
U.S. Bkpey. Act, the Act does not 
expressly confine itself to property 
within the Unit-ed StaU's, but extends 
to “ all properly ” of bkpt. : & the 
fact that the U.8. Bkpey. Act is given 
effect in Canada only by comity of 
nations is not a ground for bolding 
tliat it should bo given no greater 
(‘fft'ct in Canada than would be given 
to the Canadian Bkpey. Act in this 
United IStatos. — Willi A.MS v. Rice 
(Man.), [1926] 3 B. L. R. 226 ; [1926] 
2 W. W. R. 192.— CAN. 

ta. Inanlvcncy in South Africa — 
Property in Ireland.] — By an order of 
the Supreme Ct. of the Union of South 
Africa the estate of an insolvent was 
sequestrated for the benefit of his 
nroditors : subsequently a trustee of 
the estate was elected, & was declared 
entitled to administer the estate in 
accordance with Insolvency Act, 1916. 
The in«»olvent was entitled to certain 
freehold &; leasehold property In 
Ireland. Under the law of the Union 
of South Africa the trustee was 
entitled to the immovable property 
of the insolvent situate in Ireland, so 
far as such right did not conflict with 
the law in Ireland The Supreme Ct. 
of South Africa having requested the 
Irish ct. to act in its aid, the trustee 
applied for an order vesting the pro- 
perty in him : — Held : he was entitled 
to such order. — lie Bolton, {19201 
2 I. K. 324.— IR. 

PART XX. SECT. 4, SUB-SECT. 7. 

6124 i. Payments to accrue under 
building contract — Retention money .] — 
Held: moneys already earned by the 


assignor, although not already duo & 
payable to him, could bo assigned by 
him , & their assignment was not 
invalidated by bkpey. intervening 
before such moneys became due & 
pavablo, & this principle was applic- 
able to retention money kept back in 
respect of progress payments under a 
building contract. — Official Asbignek 
V. Sharpe, [1921] N. Z. L. R. 460. — 
N.Z. 

6128 i. Book debts — Assignment to 
incorporated bank.] — Held : the assign- 
ment of all book debts then due or 
accruing due or thereafter to become 
due was a general assignment of book 
debts within Bkpey. Act, s. 30, but was 
valid. — Sapera Tobacco Co. v. Royal 
Bank of Canada (1922), 63 1). L. R. 
.58 ; 2 C. B. R. 309 ; 52 O. L. R. 131.— 
CAN. 

6128 ii, Assignment not reds- 

tered — No provincial legislation pro- 
viding for registration.] — Held : assign- 
ment void 08 against trustee in bkpey. 
— Royal Bank of Canada v. Eastern 
Trubt Co., [1923] 1 D. L. R. 498 ; 
[1923] 8. C. R. 177.— CAN. 

6128 iii. Future book debts.] — Be 
Gordon Store, Ltd., Ex p. Standard 
Bank, [1923] 4 D. L. R. 279 : 3 

C. B. R. 816.— CAN. 

6128 Iv. .1 — To be valid against 

a trustee in bkpey. any aasigimumt of 
future book debts must be rigidly 
according to Bkpey. Act, s. 30. — Re 
Walton, [1924] 4 D. L. R. 706 ; 5 
C. B. R. 112.— CAN. 

PART XX. SECT. 5, SUB-SECT. 1. 

6133 iv. .] — Re Standard Im- 
ports, liTD., Ex p. Canadian Express 
Co. (1922), 68 D. L. R. 396 ; 2 C. B. R. 
206.— CAN. 

6133 V. -.] — Re WimoN (Ont.), 

[192611 D.L,R. 584 ; 7C.B. R. 437.— 

CAN. 

PART XX. SECT. 5, SUB-SECT. 2.— A. 

6139 iv. -1 — As against an 

assignee in bkpey. one who has as 


principal consigned goods to bkpt. 
under an agenev (?outract by which 
the property did not pass to bkpt. 
may recover the goods or the proceeds 
thereof, provided 6: so far as they can 
be identified. — Re Cockb Estate & 
Consort Trading Co. (1922), 65 
D. L. R. 778 ; [1021] 3 W. W. R. 434. 
—CAN. 

6139 V. Money entrusted to.] — 

Held : the payer could only rank as a 
preferred creuiitor If the trust money 
could be traced to a particular fund.— 
He Doaunton Ticket, etc. Corpn., 
Exp. Aker. [1924| 2 I). L li. 807.— 
CAN. 

6150 i. Broker— Securities sold for 
client — Proceeds paid into broker* s 
general account] — Held : as the money 
could not be distinguished in any way 
from Dthor moneys in the general 
account of the brokers tlic client could 
not claim it & could only sue for breach 
of contract. — Dalphe v. Fairbanks, 
Gosskltn & Co. (1922), 66 D. L. R. 
335 ; 2 C. B. R. 524.— CAN. 

sb. Sole beneficiary — TFidowj’s claim 
to share of estate.] — Where a w’ldow' 
claims under Widows Relief Act. 
R. S. A., 1922 (c. 145), s. 10, to the 
unadministered portion of her hus- 
band’s estate, such portion does not 
vest in the tmstee in bkpey. of the solo 
beneficiary under the husband’s will — 
Re McIntyre. [1925] 4 I) L R. 127 ; 
[1925] 3 W. W. R. 172.— CAN. 

PART XX. SECT. 5. SUB-SECT. 2.— B. 

so. Specific purpose — Stock crrlificnir 
deposit^ unih agentr—For .snZr. i— Bk))t. 
sold a portion of the shart's had the 
remainder fraudulently transfori*ed into 
his own name: — Held: the 
must return the sham«. — Denman v. 
Tousaw, Hart Anberbon & Bell 
Telephone Co. (1922). (J6 1). L. R. 
572.— CAN. 

sd. .]— Held : it was 

necessary for petitioner accurately to 
identify the certificate which ho claimed 
from the insolvent. — -M cKay r. Tuh- 
QEON (1922), 67 U. L. R. 607.— CAN. 
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6263. Add. AnnotcUion : — Mentd. Banque Beige v. 

Hambrouck, [1021] 1 K. B. 321. 

6270. Add. Annotation : — Retd. Banque Beige v. 
Hambrouck, [1021] 1 K, B. 321. 

6272. Add. Annotaiions : — As to (1) Refd. Banque 
Beige V. Hambrouck, [1021] 1 K. B. 321. 
As to (2) Refd. Banque Beige v. Hambrouck, 
[1921] 1 K. B. 321; Re Wait, [1927] 1 Ch. 
006. 

6295a. Life interest falling into possession — During 
third bankruptcy — Right of trustee under 
previous bankruptcies.] — Re Silber’s Set- 
tlement, Public Trustee v. Silbeb, [1020] 
W. N. 77. 

6298. Citations : — For “ Chippendale v. Tomlin- 
son (1762), 1 Cooke’s Bankrupt Laws, 7th ed., 
p. 406 ” read “ Chippbndall v. Tomlinson 
(1785), 4 Doug. K. B. 318; 1 Cooke’s 

Banknipt Laws, 8th ed., p. 428 ; 99 E. B. 
900.” 

Add. Annotations : — Distd. Beckham v. Drake 
(1840), 2 H. L. Cas. 570. Consd. Re Roberts, 
[1900] 1 Q. B. 122. Refd. Re Elswood (1856), 
26 L. T. O. S. 96 ; Wadling v. Oliphant 
(1876), 1 Q. B. D. 145. 

6308. Add. Annotation : — Mentd. Hoystead v. 
Taication Comr., [1920] A. C. 155. 

6312. Add. Annotation : — ^Mentd. Ellesmere v. 
WaUace, [1929] 2 Ch. 1. 

6313. Add. Annotation : — Mentd. Hoystead v. 
Taxation Comr., [1926] A. C. 156. 

6315. Add. Annotation ; —Apld. Re Walter, Slo- 
cock V. Official Receiver, [1929] 1 Oh. 647. 


6316a. Application of 1914 Act, s. 38.] — 

Re Walter, Slocock v. Ot^ficialKeceiveu. 
No. 4555a, ante. 

6317. Add. Annotation : — Mentd. Hoystead v. 

Taxation Comr., [1926] A. C. 155. 

6324. Add. Annotation : — Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6331. Add. Citation : — svb nom. Re Clayton & 
Beaumonts’' Contract, 2 Mans. 345. 

6334. Citations .-—For ” [1018] 2 Ch. 389 ” read 
“ [1918] 2 Ch. 339.” 

6347. Add. Annotation : — Refd. Chilli ngwoith v. 
Eschc, [1923] 1 Ch. 576. 

‘ 6348. Add. Annotation : — Refd. Dyster v. Randall, 
[1926] Oh. 932. 

6349. Add. Annotation : — Mentd. Hoystead v. 
Taxation Comr., [1926] A. O. 155. 

6352. Add. Annotation : — Consd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 

6353a. Liability of after-acquired property for 
necessaries.] — Re Walter, Slocock v. Offi- 
cial Receiver, No. 4555a, ante. 

6366. Add. Annotations : — Distd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowso 
(1925), 133 L. T. 814. Refd. Re Cohen, Ex p. 
Official Receiver, [1919] 2 K. B. 271 ; Re 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835. 

6390a. Property acquired between two insolvencies 
— Assignees under second insolvency en- 
titled.] — Curtis v. Sheffield (1836), 8 Sim. 
176 ; 5 L. J. Ch. 377 ; 59 E. R. 70. 

Annotation * — Consd. Re Clagetts Estate, Fordham v. 
Clagett (1882), 20 Ch. D. 637. 


PART XX. SECT. 6, SUB-SECT. 4.— A. 

6261 1. General rule — Fund undis- 
tinouishable.] — In order to give rise 
to a right to follow moneys as trust 
moneys mixod with the trustee’s 
personal moneys thoi*o must have 
existed a trust fund capable of being 
identified & followed. — Re Chuistte 
Grant, Ltd., Ex p. Canadian Express 
Co., [1923] 1 D. L. K. 505 ; 32 Man. 
L. R. 875 ; [1922] 3 W. W. R, 1161.-- 
CAN. 

6261 il. S.P. OoiLviE Flour Mills 
Co., Ltd. v. Canadian CJubdit Men's 
Trust Assocn., Ltd., [1925] 4 D. L. R. 
9G9 ; [1925] 3 W. W. R. 586.— CAN. 

6267 i. Agent to sell goods — Right to 
proceeds of sale.] — Money received by 
a commission agent from sales of his 
customers* property Is, after deduction 
therefrom of the agent’s commisHion 

expenses, money held by him in a 
fiduciary capacity. & if it is mixed 
by the agent with his own monov in 
his general banking account & he 
become bkpt., the money can be 
followed by the cestuis gue trust if It 
is Btil] traceable; otherwise they have 
no recouiso other than proving their 
claims in the bkpey. — Salter & 
ARNOLD, Ltd. v. Dominion Bank, 
11923J 3 W. W. 11. 257.— CAN. 


PART XX. SECT 6. 

6283 1. Wor/cing tools " — Liaw 
agent's library.] — Held: law reports, 
statutes, & legal text-books, forming 
the professional library of a p^actl^lng 
law -agent, were not necessary “ work- 
ing tools.*' — Penell V. Elgin, [1926] 
S. C. 9.— SCOT. 

h i. .] — Re Trenwitu, 

[1922] 3 W. W. R. 1205.— CAN. 

b ii. Effect of mortgage, ] — Where 

the owner of on urban homestead 
mortgages it, the exemption rights of the 
owner are confined to the equity of 
redemption. — Ife Bell, [1922] l 


W. W. R, 1015 ; 67 D. L. R. 66 ; 32 
Man. L. R. 9 at p. 13.— CAN. 

h iii. ** Building occupied *’ — 

By detdor.] — Debtor was the regis- 
tered owner of a lot on which was a 
two -.storey building, in the upper 
storey of which ho & his wife had 
dwelt continuously since his purchase 
of the lot. The lower storev was used 
mainly as a store, in which debtor's 
wife carried on a husinesb, but in the 
rear part was stored some coal, wood 
& household fumlturo. The store & 
dwelling had an outside entrance as 
well as an inside one. A lean-to had 
been erected by debtor, which had an 
outside entrance only : — Held : the 
property was within Exemptions Act, 
s. 2, cl. 10, & was under Bkpey. Act, 
6. 10, excepted from an assignment 
under that Act . — Re Skeele, 11923) 
1 1). L. R. 589 ; [1923] 1 W. W. R. 
117 ; 3 C. B. R. 589.— CAN. 

h iv. By partner — Part’ 

nership property.] — Under Bkpey. Act 
a lot & building belonging to a partner- 
ship posses to the authorised assigntM) 
under an assignment by the partner- 
ship, although part of the building is 
o(X‘upied as a home by one of the 
partners. — Re Dobrovitch, Dobro- 
nutch tJ. Canadian Credit Men's 
Trust Assoon., Ltd., [1925] 1 D. L. R, 
21 ; [1924] 3 W. W. R. 681.— CAN. 

h v. Exempt from seizure under 

execution.] — Held: not property divi- 
sible amongst bkpt.*s creditors. — 
Traders Trust Co. v. Cohen (Man.), 
[1927] 3 W. W. R. 473.— CAN. 


PART XX. SECT, 7, SUB-SECT. 1.— 
A. (a). 

6286 iii. .] — The after-acquired 

propeity of a debtor is available among 
creuitKirs under a receiving order but 
not imdcr an authorised assignment. — 
Re Lipson, [1923] 3 D. L. R. 1171 ; 
52 O. L. R. 352 ; 2 C. B. R. 488.— CAN. 

6291 iv a. Under intestacy, ] 

— Held : to vest in the trustee. — Rx. 


Lussier, [1927] 4 D. L. R. 637 ; 61 
O. L. K. 177.— CAN. 

6293 V. .] — An insolvent 

has power to dispose of any property 
lie may acquire after being declared 
insolvent, & all persons dealing with 
him bond fide & tor a couBidoratlou 
will bo discharged from making a 
further payment to the oflicial as- 
signee, provided the transactions took 
place before the ofiicial assignee inter- 
vened & claimed the property on 
behalf of Insolvent's estate. — Chdotk 
Lal r. Kedab Nath (1924), I. L. R. 
46 All. 565.— IND. 

PART XX. SECT 7. SUB-SECT. 1.— 

A. (b). 

6298 iii. .) — The evidence of a 

bkpt. was that he was employed in 
selling goods for a co., that ho w'as. 
when examined in Oct. 1927, special 
representative of the co. on the basis 
that he was to receive a salary & a 
guarantee of a certain amount together 
with a bonus on anything over that 
amount : but this arrangement was to 
cease on Nov. 1, 1927. & he expected 
to make arrangements to sell on a 
commission basis Held : applying 
the English law without cloclding 
whether, under Canadian Bkpey. Act, 
suhsoquont salary. Income, or com- 
pensation is i'ver assets for the trustee, 
the bknt.'s future earnings, not being 
a fixed salary, could not be applied 
for the benefit of his creditors. — Re 
Rung, [1929] l D. L. R. 300 ; 62 
O. L. R. 557 ; 10 C. B. R. 1.— CAN. 

si. Agreement between trustee^ bank- 
rupt <Sb employer — Interference by court.] 
— Re Lounsbury (N. B.), [1927] 4 
D. L. R. 1040.— CAN. 

PART XX. SECT, 7, SUB-SECT. 1.— 

B. (a). 

vi. Application to bankruptcy by 

authorised assignment.] — Re Gadsby. 
Ex p. White & Elliott, [1925] 3 
D. L. R. 1159.— CAN. 
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6395. Add, Annotation : — Reid. lie Mathieson 
(1926), 70 Sol. Jo. 1161. 

6398. Add, Annotation: — Refd. Be Mathieson 
(1926), 70 Sol. Jo. 1161. 

6899. Add, Annotation: — Mentd. Re Lee, Ex p, 
Grunwaldt, [1920] 2 K. B. 200. 

6401a. To husband & wife jointly.] — A 

settlor by a voluntary settlement m^e in 
1913 directed the trustees to whom he had 
transferred certain securities to accumulate 
So invest the income thereof subject to a 
proviso under which the settlor reserved to 
himself power, by notice given to the trustees, 
to require the income of any year or the 
residue of such income remaining uninvested 
to be paid as to one moiety to himself & as to 
the other moiety to a lady who afterwards 
became his wife, or if she should then be dead 
to require the whole income of such year or 
of the residue of such year to be paid to the 
settlor, with trusts after the death of the 
survivor of them in favour of the settlor’s 
children therein named. In Jan. 1927, the 
settlor gave notice lo pltf. as trustee that he 
required the whole income for that year to 
be paid as to one moiety to himself & as to 
the other moiety to his wife. In Aug. 1927, 
the settlor was adjudicated bkpt. : — Held : 
the power was indivisible, & could not be 
exercised by the settlor “ for his own benefit ” 
within 1914 Act, s. 38 (6), but only for the 
joint benefit of himself & his wife, &; there- 
fore did not vest in his trustee in bkpey. — 
Jie Taylor’s Settlement Trusts, Public 
Trustee v, Taylor, [1929] 1 Ch. 485 ; 98 
L. J. Ch. 142 ; 140 L. T. 558 ; [1929J B. 
So C. R. 15. 

6409. Add, Annotation : — Mentd. Parr v, A.-G., 
[1926] A. C. 239. 

6410. Add, Annotation : — Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

6414. Add, Annotation: — Mentd. Be Austen, 
Collins V, Margetts, [1929] 2 Ch. 155. 

6415. Add, Annotation: — As to (2) Refd. Watson 
V, Haggitt (1927), 44 T. L. B. 90. 

6449. Add, Citation : — sub nom. Re Plimmer, 
Exp. Speller, 14 C. B. 159, n. 

Add. Annotation : — Refd. Graham v. Purber 
(1853), 2 C. L. R. 10. 

6464. Add. Annotation : — ^Mentd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6477. Add. Annotatiotis : — Refd. Re Tabor, Ex p. 
Cork, [192g] 1 K. B. 808; Be Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6483. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6507a. In name of agent — Delivery orders In 

hands of buyers.] — Bkpt., who carried on 
business as a merchant, had for some years 
dealt with pltfs. in vacuum flasks, which 
came from Germany. The bills of lading in 
respect of the goods were made out “ to 
order ” So the charges were paid by S., a for- 
warding agent employed by bkpt. The 
goods on arrival were stored at a wharf 
in the name, So for the account, of S. When 
a sale liad taken place S. signed a delivery 
order which bkpt. handed to the buyers 


against payment for the goods. Between 
Aug. 3 So Sept. 7, 1927, pltfs. purchased a 
number of cases of vacuum flasks So paid 
bkpt. for them prior to the commencement 
of the bkpey., the receiving order ‘being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to pltfs. 
delivery orders for the goods signed by S. 
So addressed to the wharfingers. These 
delivery orders had not been presented at 
the wharf at the date of the bkpey., So when 
they were presented shortly afterwards the 
wharfingers, acting on S.’s instructions, 
refused to deliver the goods. The trustee in 
bkpey. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order So formed 
part of bkpt.’s estate under 1014 Act, s. 38 (c) : 
— Held : pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputxjd owner thereof, So the tmstec was not 
entitled to the goods as forming part of 
bkpt.’s estate. — Simeons (C.) So Co. v. 
Durand’s Trustee, [1928] 2 K. B. 60 ; 97 
L. J. K. B. 537 ; 138 L. T. 612 ; [1928] 

B. & C. R. 19. 

6514, Add. Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6515. Add. Annotations : — Consd. Re Tabor, Ex p. 
Cork. [1920] 1 K. B. 808 ; Re Kaufman 
Segal So Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6516a. On business premises.] — The 

custom of liiring furniture which exists in the 
case of hotel proprietors, So is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpey. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g. a 
wholesale grocer . — Re Tabor, Ex p. Cork, 
[1920] 1 K. B. 80S ; snt) nom. Re Tabor, 
Ex p. Trustee, 89 L. J. K. B. 352 ; 122 
L. T. 799 ; 36 T. L. R. 191 ; [1919] B. So 

C. R. 299. 

Annolaiions : — Folld. lie Kaufman Sepal & Domb, Ex p. 
Trustee, [1923] 2 Ch. 89. Refd. French v. Gethmg, [1922] 
1 K. B. 236. 

6519. Add. Annotations : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6523. Add. Annotation : — Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding So Dry Docks Co., [1926] Ch. 
494. 

6524. Add. Annotation Mentd. Re Blyth Ship- 
building So Dry Docks Co., Forster v. Blyth 
Shipbuilding So Dry Docks Co., [1926] Ch. 
49L 

6525. Add. Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 06. 

6552. Add. Annotatiori : — > Mentd. Douglass t’. 
Lloyds Bank (1929), 34 Com. Cas. 268. 

6561. Add. Annotation : — Refd. French v. Getliing, 
[1922] 1 K. B. 236. 


PART XX. SECT. 9, SUB-SECT. 1. 

** yoinls chat- 
tfl^ — floods of third party — Inter- 


rninyled with hanicrupVs property by 
third party. \ — Held: tho entire pru- 
pei*ty bocHiino assets to satisfy the 
creditors. — lie Proorkssivu Farmers, 


lie Holden National CXi.’s Claim 
(1921), 62 1). L. it. 69 J ; 2 C. B. It. 
5ol.— CAN. 
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English and Empire Digest Supplement. 


6584. Add. Annotation : — ^Mentd. Hichmond v. 
Havil], [1926] 2 K. B. 530. 

6613. Add. Annotation: — ^Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6614. Add. Ayinotation : — Mentd. Re Allester 
[1922] 2 Oh. 211. 

6625. Add. Annotation : — Refd. Rc Wethered. 
Exp. Salaman, [1926] Gh. 167. 

6647. Add. Citations : — svb nom. Rc Plimmer, 
Ex p. Speller, 14 C. B. 159, n. 

Add. Annotation : — Refd. Graham v. Purber 
(1853), 2 (J. L. B. 10. 

6657. Add. Annotation : — Consd. Re Collins, [1925] 
Ch. 556. 

6659. Add. Annotation : — Apld. Rc Collins, [1925] 
Ch. 556. 

6659a. .] — For some years before his 

bki)cy. a surveyor & assessment specialist 
with a stall of c]i*rks had entered into con- 
tracts witli clients for personal service in the 
latter capacity. Under these contracts ho 
had to value his clients’ properties for rating 
purposes & give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He moi*tgagcd these contracts & 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor ’s business position, 
the mtgor. being allowed to colh‘ct the fees 
when due in his own name A hand them | 
over to the mtgee. At the date of the mtgor.’s 
bkpey., some lees (a) were due on completed 
contracts, but some fees (h) were still un- 
eamed. The trustee employed bkpt. & some 
of liis stall to carry out thc‘ uncompleted con- I 
tracts A. earn fees (/>) : — Held : (1) though the 
work to be done under the contracts required 
a certain amount of teclmical skill on which 
bki)t.’s clients relied, it was nevertheless j^art 
of bkpt.’s busin(*ss, so that the fees (a) due 
at the date of the bkj)cy. were due to him 
“ in the course of his trade or business ” & 
being in his order & disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c) ; (2) the mtge. of 
foes (5) earned since the bkpey. was in- 
operative against the trustee. — Re COLLINS, 
11925] 1 Ch. 556 ; 133 L. T. 479; sub nom. 
Re Collins, Ex p. Salaman (Trustee), 95 
I.. J. Ch. 55 ; [1925] B. & C. R. 90. 

6689. Add. Annotation : — Refd. Re Wethered, 
Ex p. Salaman, [1926] Ch. 167. 

6701. Add. Annotations : — Folld. Birmingham 

Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. R. 354. Refd. SemphiU v. 
Queensland Sheep Investment Co. (1873), 29 
L. T. 737 ; Re Pooley, Exp. Rabbinge (1878), 
38 L. T. 663. 


6706. Add. Annotation : — Refd. Simeons 

Durand’s Trustee, [1928] 2 K. B. 66. 

6708a. Same day as act of bankruptcy.]-— 

Though a bkpt. may be up to the ears in 
insolvency, notice at any fractional period of 
the day on which the act of bkpey. is com- 
mitted, is sufficient to take the case out of 
the clause of reputed ownership ; if the notice 
be given before the act of bkpey. is 
in fact committed (Sm George Rose). — 
Re Richardson, Ex p. Richardson (1839), 
3 Deac. 496 : Mont. & Ch. 43, C. of R. 

J nmdalwits : — Refd. Worcester, Ex p. Aprra Hank (ISilS). 

(”11. App. .‘i.'ia ; Colon ih 1 Bank v. Wliluney (188(i), 11 
App. (’an. 42(5. 

6735. Add. Annotation : — Refd. English Inscc. v. 
National Benefit Asscc., [1929] A. C. 114. 

C740. Add.' Annotation : — Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 

6742. Add. Annotation : — Refd. liamb v. Wright, 
[1924] 1 K. B. 857. 

6744. Add. A nnotation : — Distd. Lamb r. Wright, 
[1924] 1 K. B. 857. 

6745. Add. Annotatioyi : — Refd. Lamb v. Wright, 
[1921] 1 K. B. 857. 

6745a. Whether mere visible employment of goods 
in trade or business sufficient.] — (1 ) In order 
that goods may come within 1914 Act, 
H. 88 (c)» the consent or permission of the 
true owner must be given not only to thedr 
being in the possession, order or disposition 
of bkpt., but also to tbeir being used in his 
trad(‘ or business. (2) In order that goods 
mav be in the i)ossession, order or dis])osition 
of bkpt. in liis trade or business within the 
clause they must be not merely visibly 
employed in his trade or business, but 
aequiiH^d & used for the purposes of the 
business. — Lamb v. Wright Co., [1924] 
1 K. B. 857 ; 93 L. J. K B. 366 ; 130 L. T. 
703 ; 40 T. L. R. 290 ; 68 Sol. Jo. 479 ; [1924 ] 
B. & C. R. 97. 

6745b. Fees due on completed contracts to sur- 
veyor & assessment specialist.] — Re Cousins, 
No. 6659a, ante. 

6746. Add. Annotations : — Refd. Simeons v. 

THirand’s Trustee, [1928] 2 K. B. 66. Mentd. 
Re Kaufman Segal & Domb, Ex p. The 
lYustee, [1923] 2 Ch. 89 ; Lamb v. Wright, 
[1924] 1 K. B. 857. 

6751a. Must be given both to possession & to use 
in trade or business.] — L amb v. Wright & 
Co., No. 6745a, ante. 

6762. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6777. Add. Annotation : — Refd. Re Wethered, 
Ex p. Tnistee (1925), 134 L. T. 264. 

6794. Add. Annotation : — Refd. Lamb v, Wright, 
[1924] 1 K. B. 857. 

6798. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


PART XX. SECT. 9, SUB-SECT. 3.— 
B. (b) i. 

6621 ii. Second mortgage of .] — 

In 1905, C. the owner of u life policy of 
ansuranoe, mortjjrafired it to the insurance 
CO. In Apr. 1907, C. mortgaged the 
jHilicy & the lauds to B., who gave no 
notify to the co. till Nov. 1920. In 
Juno, 1907. 0. was adjudicated hkpt. 
In 1915 the insurance co. were paid the 
amount duo on their mtge. & handed 
the policy to the assignees. In 1920 
the assignees surrendered the policy 
to the insurance co., & received its 
burrender value, B. applied for pay- 


ment of the amoimt due to him on his 
mtge. : — Held : the equity of redemp- 
tion in the mtge. was ** goods & 
chattels ” within Irish Bkpt. & Insol- 
vent Act, 1857 (c. 00), 8 . HI 3, & was at 
the date of the bkpey. ** in the pos- 
session, order, or disposition of bkpt." 
by the consent & permission of the true 
owner. — He OLANOAKTr, [1921] 2 1. R. 
377.— IR. 

j PART XX. SECT. 9, SUB-SECT. 5. -A. 

6752 i. Delivery of goods to trustee — 
After notice stopping goods in transitu — 
' Withdrawal of notice on innocent mis- 

242 


representation of trustee.] — Held : the 
trustee could not rely on a withdrawal 
so induced. — He Robekts, [1924] 1 
D. L. R. 386.— CAN. 


PART XX. SECT. 9, SUB-SECT. 6.— A. 

6799 ii. .] — Where there 

was no immediate delivery of a car 
to the purchaser nor any change of 
possession: — Held: the sale & trans- 
fer were void as against the tmstees 
— Fitzgerald v. McMorrow, [1923 J 4 
D. L. R. 619 ; 62 O. L. R. 383 ; 3 
C. B. R. 29.— CAN. 
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6802a. .]— In Jan. 1922, G. pur- 

clia43ed from bkpts. certain chattels used by 
them in their business as clothiers, & subse- 
quently in consideration of the option to 
purchase & the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, etc. The agreement 
was determinable in the event (inter alia) at a 
receiving order in bkpcy. being made against 
the hirers, upon which all payments made by 
the liirers were forfeitable & the chattels 
were to be delivered to the owner. On Sept. 6, 
1922, a receiving order was made against the 
hirers ; on Sept. 21 they were adjudicated 
bkpt., & on Sept. 25 a trustee in the bkpcy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
&; disposition with the consent of the true 
owner : — Held : there was no proof of a 
general custom of hiring out chattels such as 
were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitable that by reason 
of the possession & user of the goods in the 
trade or business of the trader they “ must ** 
be the property of bkpts. — Re Kaufman 
Segal & Domb, Ex p. Trustee, [1923] 2 Oh. 
89 ; 92 L. J. Oh. 218 ; 128 L. T. 650 ; 67 
Sol. Jo. 333 ; [1923] B. & C. B. 1. 

6818. Add. Annotation : — ^Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6819. Add. Annotations : — Distd. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. Retd. L£mb v. Wright, [1924J 
1 K. B. 857 ; Simeons v. Durand’s Trustee, 
[1928] 2 K. B. 66. 

6821. Add. Annotations : — ^Refd. Lamb v. Wright, 
[1924] 1 K. B. 857 ; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6824. Add. Annotation : — Retd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6853. Add. Annotation : — Retd. English Insce. v. 
National Benefit Assce., [1929] A. C. 111. 

6858a. Judgment debt.] — S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock Exchange transactions in a 
sum for wliich bkpt., on Dec, 18, 1923, 
recovered judgment. Later, S. became 
similarly indebted to bkpt. in a further sum. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, & covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to S., he, bkpt., 
would, on payment of the debts or any parf 
thereof, hand the cheque or other form ot 
payment to W. On Feb. 27, 1924, bkpt. 
committed an act of bkpcy. In Mar. 1924, 
.1., who acted as solr. for both bkpt. & W. in 
the matter of the assignment, on the in- 
structions of both & without disclosing same, 
made an agreement with S. for the liquidation 
of the two debts, whereby S. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the later of the 
two debts & the subsequent ones to the pay- 


ment of the judgment debt ; & S. fiu*ther 
agreed to deliver promissory no^s payable 
to bkpt. or order to cover the instalments 
allocated to the later debt. * J. received the 
notes from S. <fe, as agent of W., collected the 
amoimts as they fell due on the notes & paid 
part thereof to W. & retained the balance. 
After payment J. returned the notes to S. 
to be cancelled. At that time neither J. nor 
W. nor S. had notice of any available act of 
bki>cy. On Sept. 18, 1924, a receiving order 
was made, at which date S. had paid & W. 
had received from J. sums amounting to 
£90 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave notice to S. of the assignment. On 
Sept. 25, 1924, an order of adjudication was 
made, & on Oct. 7, 1924, appet. was appointed 
trustee. In Apr. 1925, W. died, &:> his exor. 
was made resp. to the motion by which a 
declaration was sought that the two dt^bts 
were at the commencement of the bkpcy. in 
the order & disposition of bkpt. & property 
of bkpt. divisible amongst his creditoi'b : — - 
Held : (1 ) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was, 
notwithstanding its conversion into a judg- 
ment debt, none the less at the commencie- 
ment of the bkpcy. a debt due in the course 
of his business & in the order disposition 
of bkpt. & divisible amongst his creditors ; 

(2) the agreement between bkpt. & S. the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 
part of either S. or W. of an available act of 
bkpcy., & the ct. inferring an a^eement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, 8. 45, &, apart from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- 
sideration for the deposit of the notes ; 

(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 45 (b) ; 
Ac the judgment debt formed part of the 
property of bkpt. divisible amongst his 

. creditors, while the claim in respect of 
the other debt should be dismissed . — Re 
Wethered, Ex p. Salaman, [1926] Ch. 
167 ; 70 Sol. Jo. 324 ; sub nom. Re WE'rHEUED, 
Ex p. R at.ama x^s Trustee, Trustee v. 
Bance, 95 L. J. Ch. 127 ; 134 L. T. 264 ; 
[1925] B. & C. R. 265. 

6859. Add. Annotations : — N.F. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; Be Kaufman 
Segal & Domb, Ex p. The Trustee, [1923>] 
2 Oh. 89. 

6863. Citaiions : — For “ 5 Oh. App. 520 ” read 
“ 8 Ch. App. 520.” 

Add. Annotation : — Mentd. French v. Oeth- 
ing, [1922] 1 K. B. 236. 


PART XX. SECT. 9, SUB-SECT. 8.— A. 

6859 i. Duty of court — To take notice 
of alleged custom.] — ^Where It is proved 
that no lose than 57 funeral oars Sc 
hearses were supplied in Ireland under 


hire-purchase agrreement by one firm 
between Nov. 23. 1912, Sc Mar. 8, 1923, 
the ot. will draw the conclusion that 
the custom of hiring funeral hearses 
on the hire-purchase system is suffi- 
ciently notonoui. The test in sueh 
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oases is what is the stalx? of knowledge 
of persons who have made themselves 
acquainted with the nature & ouatom 
of the particular situation . — He Tok- 
RBN8. ri924] 2 1. K. 1, 4 : 58 1. L. T. 
30.— IR. 
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6867. Add, Annotation : — Refd. lie Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. 

6868. Add, Annotation : — Folld* lie Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. 

6869. Add, Annotation : — Consd. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. 

6873. Add, Annotations : — Refd. jRe Tabor, Ex p, 
Cork, [1920] 1 K, B. 808 ; Be Kaufman 
Segal & Bomb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6879. Add, Annotation : — ^Refd. Lamb v, Wright, 
[1924:] 1 K. B. 857. 

6879a. Clothiers — Custom to hire machines.] — Re 

Kaufman Segal & Bomb, Ex p. Trustee, 
No. 6802a, ante, 

6881. Add. Annotations : — ^Apld. Be Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. Polld. Re Kaufman 
Segal & Bomb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6881a. .] — Be Tabor, Exp. Cork, 

No. 6516a, ante, 

6882a. Antique furiture.] — A custom 

exists in the antique furniture trade to 
deliver goods to a dealer on approval. In 
the event of the bkpey. of such dealer, goods 
upon his premises are not in his order & 
disposition within 1914 Act, s. 38. — Be 
Ford, Ex p. Trustee, Kestall, Brown & 
Clenneu^’s Case, [1929] 1 Ch. 134 ; 140 
L T. 275 ; 72 Sol. Jo. 517 ; svb nom. Be 
Ford, Ex p. Trustee v, Restell, Brown & 
Co., 97 L. J. Ch. 334 ; [1928] B. & C. R. 55 ; 
sub nom. Be Ford, Ex p. Hawkins, 44 T. L. R. 
643. 

Annotation : — Apld. lie Ford, Bx p. Trustee, Powell’s Case, 
tlU29] 1 Ch. 137. 

6882b. Sent by private customer.] — 

No trade custom exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise so 
notorious as to exempt such articles from the 
operation of the doctrine of reputed owner- 
ship in the event of the bkpey. of the dealer. 
But, where such a customer left a table with 
a retail dealer to be sold on the teims that 
the dealer should retain the surplus, if any, 
over an agreed minimum pri(!e & upon the 
bkpey. of the dealer the table was exposed 
on his premises with other furniture for sale : 
— Held : as the effect of the custom which 
was established in Be Ford, Ex p. Trustee, 
Bestall, Broun & ClennelVs Case, No. 6882a, 
ante, was to prevent the reputation of owner- 
ship from attaching to any of the furniture 
so exposed, the table, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt.’s possession in such 
circumstances that he was the reputed owner 
thereof. — Re Ford, Ex p. Trustee, Powell’s 
Case, [1929] 1 Ch. 137 ; 140 L. T. 276 ; 72 
Sol. Jo. 517 ; sub nom. Re Ford, Trustee v, 
Powell, 98 L. J. Ch. 144 ; [1928] B. & C. R. 
56. 

6885. Add, Annotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857 ; Simeons v. Burand’s 
Trustee, [1928] 2 K. B. 66. 

6888. Add. Annotation : — Consd. Be Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 


6889. Add, Annotations : — ^Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Refd. French v. 
Gething, [1922] 1 K. B. 236. 

6890. Add. Annotation: — Refd. Be Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6890a. .] — Re Tabor, Ex p, Cork, No. 

6516a, ante, 

6892. Add. Annotation : — Mentd. Re Morris, May- 
hew r. Halton, [1921] 1 Oh. 172. 

6898. Add, Annotation : — Refd. French v. Gething, 
[1922] 1 K. B. 236. 

6911. Add, Annotation : — Refd. Be Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912. Add. Annotation : — Refd. Be Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912a. Goods sold in interpleader action — 

Proceeds in court.] — Re Chiandetti, Ex p. 
Trustee, No. 7113a, post. 

6915. Add. Annotations : — Consd. Be Chiandetti 
(1921), 91 L. ,T. K. B. 70. Mentd. Be Fairley, 
[1922] 2 Ch. 791. 

6916. Add. Annotation : — Mentd. Re Fairley , 
[1922] 2 Oh. 791. 

6916a. .] — Re Chiandetti, Ex p. 

Trustee, No. 7113a, post. 

6918. Add. Annotation : — Consd. Be Fairley, [1922 ] 
2 Ch, 791. 

6918a. Subsequent withdrawal & return 

of nulla bona.] — On Jan. 14, 1921, the sheriff, 
in executing a writ of fi, fa. for £1 44, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a right of re-entry 
for £72 balance. He retained the £72 
received on account for fourteen days & then 
paid it to the execution creditors. On 
Mar. 16 the sheriff made a second levy, but 
on being paid £53 on accoimt of the debt in 
addition to fees & possession money, he 
again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the 
£53 for fourteen days lie paid it to th(j 
execution creditors. On Apr. 26 the sheriff 
made a tloird levy, but the goods seized being 
found on interpleader to belong to a third 
party, he finally withdrew & made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpey. based on an act of bkpey, 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 3 : — Held : the 
execution was completed within 1914 Act, 
ss. 40, 41, by the return of nulla bona on 
May 2, & the trustee had no title to the £72 
& £53 realised by that completed execution. 

Qu : whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest possible date to 
which his title could relate back under sect. 
37. — Be Fairley, [1922] 2 Ch. 791 ; sub nom. 
Be Fairley, Ex p. Official Receiver, 92 
L. J. Ch. 140 ; [1922] B. & C. R. 127 ; sub 
nom. Re Fairley, Ex p. Low & Bonar, Ltd., 
38 T. L. R. 893, B. C. 

6919. Add, Annotation Consd. Be Fairley, [1922] 
2 Ch. 791. 

coeds of sale : — Held : a j^i-efereiitial 
payment Sc void. — Ziiiidman Sc 
LAMAItBB V. AMEUIOAN f^UBNITURK 

Co. Sc Lavbby (1922), C6 D. L. R. 
99 ; 2 C. B. R. 547.— CAN. 


PART XX. SECT. 9, SUB-SECT. 8.— B. 

■a. Undertaker — Custom to hire 
hearBte dt funeral carriaoes .] — He Toh- 
KXNS, No. 6859 i., ante, — IR. 


PART XX. SECT. 10,SUB-SECT. 3.— B. 

b (p. 810). Add •* affd. sub nom, 
Martin v. Fowler, 46 S. C. R. 119.” 

fj. .] — Payment of pro- 

Sid- 
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6920. Add, Annotaiiona : — As to (1) Consd. Re 
Fairley, [1922] 2 Ch. 701. Refd. Re Chian- 
detii (1921), 91 L. J. K. B. 70. 

6921. Add* Annotation: — Consd. Re Fairley, [1922] 
2 Ch. 791. 

6931. Add, Annotation: — Mentd. Ideal Films v. 
Richards, [1927] 1 K, B. 374. 

6954. Add, Annotation : — Refd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. 

6955. Add, Annotation : — Refd. Re Fairley, [1922] 
2 Oh. 791. 

6961. Add, Annotations : — Refd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835 ; Re Wilson, Ex p, 
Salaman, The Trustee v, Keith, Prowse 
(1925), 133 L. T. 814 ; Re Wait, [1927] 1 Ch. 
GOG. Mentd. Re London County Commercial 
Reinsurance Office, [1922] 2 Oh. 67 ; Scram 
ton’s Trustee v, Poarse, [1922] 2 Ch. 87 ; Re 
Harrington Motor Co., Ex p, Chaplin, [1928] 
Ch. 105. 

6962. Add. Annotations : — Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426 ; Scranton’s Trustee v. 
Pearse, [1922] 2 Oh. 87. 

6964. Add, Annotation: — N.F. Latter v. Juckes 
(1926), 42 T. L. R. 723. 

6965. Add. Annotation : — Consd. Re Sarjeant, 
[1923] 2 Ch. 302. 

6965a. “ Any other petition ” — Notice not given 
within fourteen days.] — A sheriff, on behalf 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtor to avoid a sale. 
Within fourteen days of the payment the 
sherilT received notice of a bkpey. petition 
on wliich an order would have been made had 
not debtor in the meanwhile filed his own 
petition on which a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first i)etition. The trustee in 
bkijcy. & the execution creditor both claimed 
the money : — Held : the words in 1914 Act, 
8. 41 (2), “ or on any other petition of which 
the sheriff has notice,” were not to be 
qualified by the addition of the words 
*• within the said fourteen days ” so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 


proceeds. The sherilT must hold, in the first 
instance, to see whether a receiving order 
woifid be made, & if Jio Ijad notice of another 
petition, even aft<T the lapse of fourteen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition. — L aiteu v. .Tuckks 
& Page, [1927] 1 K. B. 17 ; 96 L. J. K. B. 
137 ; 136 L. T. 177 ; 42 T. J.. U. 723 ; 70 Sol. 
Jo. 905 ; [1026] B. & C. R. 133, C. A. 

6966. Add, Annotation : — Refd. Re British Sali- 
cylates, [1918-19] B. & C. R. 160. 

6979. Add, Annotations : — Refd. Latter v. Juckes 
& Pago, [19271 1 K. B. 17. Mentd. The 
James W. Elwell, [1921] P. 351. 

6998a. S. P. Bloxholm v. Oldham (1750), cited 
in 1 Burr, at p. 22 ; 97 E. R. 168. 

Amwtation : — Consd. Balmo v. Hutton (18^1 ), 2 Cr. & J . I'K 

7000a. 5. P. Belcher v. Magnay (1813), 12 
M. & W. 102 ; 1 Dow. & L. 441 ; 13 L. .1. Ex. 
49; 2 L. T. O. S. 124; 7 Jiir. 1100; 152 
B. R. 1128. 

Annotations: — Refd. Choston v. Gil>b8 (184:i), 12 lU iSc W. 

Ill ; Edwards v, Evans (1843), 2 L. T. O. S. lo. 

7008. Add. Annotation : — Mentd. The Joannis 
Vatis, [1922] P. 92. 

7006a. Sale after bankruptcy — Of goods 

sufficient to satisfy two executions — One 
delivered after bankruptcy.] — Held : the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution. — S tead v. Gascoigne (1818), 8 
Taunt. 527 ; i29 E. R. 488. 

Annotations: — Refd. Giles v. Grover (1C32), 9 Hinff. 128; 

Batchelor v. Vyse (1834). 4 Moo. & S. 552 ; Aldred v. 

Constable (1844), G Q. B. 370. 

7008a. Stay of proceedings — When ordered.] — 

Gibson v, Humphrey (1833), 1 Cr. & M. 544 ; 
2 Dowl. 68 ; 3 Tyr. 588 ; 2 L. J. Ex. 234 ; 
149 E. R. 510, Ex. Ch. 

Annotation: — Reid. Moon v. Kaphacl (1835), 2 Bins:. N. C. 

310. 

7030. Add. Citation : — -ajfg. 8. 0. sub nom. R. v. 
Edwards (1853), 9 Exch. 32. 

7032. Add. Annotations : — Refd. Rc Webb (Smith- 
field, Ijondon), [1922] 2 Ch. 369. Mentd. 
A.-G, V. De Keyser’s Royal Hotel, [1920] A. C. 
608. 

7042a. 6 Geo. 4, c. 16, s. 81 — Two calendar 

months — Computation.] — By above sect, all 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sheriff, 


PART XX. SECT. 10, SUB-SECT. 4.— A, 

6934 ii. Bankruptcy Act, s. 11 

f3).] — Until a shorifl with whom a writ 
of execution has been placed i*ecoives a 
copy of the assigmment by debtor os 
provided by the above sect. ** or 
publication of notioo in the Gazette 
as provided by the Act.** he is not 
safe in not attaching: debtor’s groods. 
A statement made by the solr. for the 
assignee to a sheriff’s officer that an 
assignment has been made, does not 
amount to notice to the sheriff, & is 
not a grround for depriving him of the 
oosts of a levy made after such state- 
ment. — Towers v, Solomon, [1922] 
1 W. W. R 1077 ; 2 C. B. R. 579.— 
CAN. 

6934 ill. Extra Judicial Seizures 

Act, R, s. A., 1922 (c. 96).] — Bkpey. 
Act, 1919, R. ll (3), does not apply to 
property seized under the above Act. — 
Re Hamu.ton & Oakes. (1925J 2 
I). L. R. 514 ; [1925] 1 W. W. R. 172 ; 


5 C. B. R 465.— CAN. 

PART XX. SECT.IO, SUB-SECT, 4.— C. 

6983111. .1 — ^While a sboriff is 

not entitled to uoundage unless ho has 
obtained some money for the execution 
creditor, yet r. 495 contemplates that 
the sheriff is to receive something, 
even though no money has been 
reaU.»«ed by him, since it provides that 
he is to he entitled to poundage “ or 
such less sum as a Indge may deem 
reasonable.” — Moboschan v. Moro- 
SCHAN, [1921] 2 W. W. R. 147 ; 14 
Sask. L. R. 233 : 59 D. L. K. 353 ; 
1 C. B. R. 493.— CAN. 

6983 iv. Seizure after aulho- 

rised aasianinent.] — Towers v, Solo- 
mon. 11923] 1 W. W. R. 1184; 3 
C. B. R. 806.— CAN. 

6990 1. Possession money — Sheriff 
continuing in possession — After notice 
of assignment.] — The costs to which 
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the execution creditor is entitled are 
the costs of execution up to tbe time 
notice of the assignment is given the 
sheriff. — B aker v. Uicuardh, [1918] 
2 W. W. 11. 902 ; afjd. 59 S. O. JL 
65C ; 49 D. L. R. (584.— CAN. 


PART XX SECT. 10. SUB-SECT. 8. 

y (p. 830) i. Memorandum 

that title subject to costs of prior execu- 
tion.]— -On an assignment undt^r Bkpey. 
Act, where there arc executions 
recorded against land of the ossignipr, 
the registrar of land titles, in making 
transmission of title to the asbimeo, 
should make a memorandum that the 
title is subject to a lien for costs of the 
first execution which was lodgred with 
the sheriff & to a lien for costs of 
registration & sheriff’s foes of all 
the cxccutiona. — lie Land Titles 
Act, Saskatchewan General I'rust 
CoRPN., Ltd.’s Case, [1923] 3 W. W. TL 
628.— CAN. 
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seized the goods of W. on Aug. 13, in execu- 
lion, upon a judgment on a warrant of 
oit-orney at the suit of pltf,, at about eleven 
o'c^lock, & at about one on Oct. 13 a com- 
mission of bkpcy. issued against W. : — Held : 
( 1 ) the cdy. would take notice of the fraction of 
a day, in putting a construction upon that 
jiari of the clause ; &, ^-hereforc, it was clear 
that more than two caltmdar months had 
elapsed ; ( 2 ) the day of issuing the com- 

mission was to be included in the com- 
pu Godson v, Sangtxtary (1832), 4 

B. Ad. 255 ; 1 Nev. & M. K. B. 52 ; 2 
L. J. K. B. 19 ; 110 E. K. 451. 

J nnoiuiLons A h to (1) Refd. R- v. Middlesex JJ. 

Dow. & L, 109. As io (2) Befd. Whitmore v. liohertBon 
(1«41). 11 L. J. Kx. i:i : Skey r. Carter (1 84.*!), 11 M. A'W. 
)7] ; Whitmore r. (Jreene (1844), 2 Dow. & D. 174. 

7051. Add. Annotation : — Mentd. The James W. 
Elwcll. [1921] P. 351. 

7058. Add. Annotations: — Refd. Latter v. Juckes 
A Page, [1927J 1 K. B. 17. Mentd. The James 
W. Elwell, [1921] P. 351. 

7079. Add. Citation : — svb nom. Re Plummer, 
Ex p. Trustee, 69 L. J. Q. B. 936 ; 48 W. R. 
634 : 44 Sol. Jo. 572 ; 7 Mans. 367, C. A. 

Add Annotation : — Refd. Re Mathieson, [1927] 

1 Ch. 283. 

7085. Add. Annotation tietd. Re Mathieson, ' 
[1927] 1 Ch. 283. 

7086. Add. Annotation ; ~Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7087. Add. Citation : — subsequent proceedings 
(1805), 11 Ves. 377. 

7089a. Declaration of trust without consideration — 
Credit in account of money to wife.] — Held : 


not binding on bkpt.’s creditors. — Be Smith, 
Ex p. Smith (1812), 1 Rose, 208. 

Annotation Coxisd. Patsons v. Coke (1858), 27 L. J. Ch. 

828. 

7091. Add. Annotation: — Refd. Be Mathieson, 
[1927] 1 Ch. 283. 

7094. Add. Annotation: — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7096a. Settlement of property in exercise of general 
power of appointment.] — Held : not within 
1914 Act, s. 42. — Re Mathieson, [1927] 1 
Ch. 283 ; 71 Sol. Jo. 18 ; sub nom. Re 

Mathieson, Moore (Trustee) v. Mathieson, 
96 L. J. Ch. 104 ; [1927] B. & C. R. 30 ; sub 
nom. Be Mathieson, Ex p. Trustee, 136 
L. T. 528, C. A. 

I rrnaau property accruing ** after marriage in right 
of wife.*'] — Property devolving on a husband 
on the intestacy of his deceased wife is 
property that has acemed to the husband 
after marriage in right of his wife within the 
exception to 1914 Act, s. 42. — R£ Bower 
Williams, Ex p. Trustee, [1927] 1 Ch. 441 ; 
96 L. J. Ch. 136 ; 136 L. T. 752 ; 43 T. L. R. 
225; 71 Sol. Jo. 122; [1927] B. & C. R. 
21, C. A. 

7098. Add. Annotation: — Refd. 3 agger i’. Jagger, 
[1926] P. 93. 

7104. Add. Annotations: — As io (1) Refd. Re 
Charters, Ex p. Trustee, [1923] B. & C. R. 
94. As to (2) Consd. Re Charters, Ex 74 , 
Trustee, [1923] B. & C. R. 94. 

7105. Add. Annotation : — Refd. Re Womb well 
(1921), 37 T. L. R. 625. 

7106. Add. Annotation : — Consd. Re Charters, 
Ex p. Trustee, [1923] 3. & C. R. 94. 


7069 i. Oarmshe^' order .] — A debt 
was at/Uiehed by a garnishee order tmder 
a nidgment which was still subsisting : 
— Held : a ifcciving order under 
Bkpcy. Act, s. 11, did not rank in 
priority to such garnishment .. — Re 
Blouin, Gaonon r. Grain Sc Pro- 
vision Co., [1924] 1 D. L. B. 332 ; 
Q. R, 35 K. B. 101.- -CAN. 

sf. Payment hy contractor to prevent 
renunml A- sale hy sheriff of snb-eon- 
tractor’s plant rf* materials — Dank' 
mpU'y of siih -eon tractor — Effect of .] — 
Re Stewart (Ont.), [19261 2 D. L. R. 
1043 ; 7 C. B. R. 080.— CAN. 


PART XX. SECT. 11, SUB-SECT. 1. 

7078 ii. DanKruptcy Ad, s. 29.1 

— “ Settlement ’* in the above sent. 
dlscu8F.ed. — Re Cx)HEN Sc Mahlin, 
Canadian Credit Men’s Trust 
AH.SOCN., Ltd. v. Sitvak (AUa.), 
(1926] 3 D. L. R. 942: [1926] 3 

W. W. B. 34; revsd. [1927] 1 D. L. R. 
577; [1927] 1 W. W. R. 162; 22 Alt.a. 
L. R. 487 , 8 C. B. R. 23.— CAN. 

7078 iii. S. P. 7’raders Trust Co. v. 
Cohen (Man.). [1927] 3 W. W. R. 473.— 
CAN. 

7086 ii a. — .] — Held : a 

gift not being lic'dged about with con- 
ditions was not a settlement within 
Bkpcy. Act, 1 908, b. 75.— Braithwaite 
V. Braithwaite, [1923] N. Z. L. R. 
1180.— N.Z. 

j i. .] — Whore insured, 

under a policy of life insurance, declares 
it to bo for the benodt of his wife, the 
trust created is not invalidated by his 
subsequent insolvency. Sc creditors of 
insured have no rights which would 
interfere with the rights of his wife 
even though the endowment policy 
matures during the life of insured. — 
Bank or British North America r. 


Edokoombe (1919), 46 N. B. R. 105.— 

CAN. 

Bg. Conveyance of property to wife 
Ar sons .] — Where a transfer in the 
nature of a settlement was made for 
the purpose of defeating creditors : — 
Held: though it would not be set aside, 
yet the creditors might seek payment 
of their claims out of the pi*operty 
transferred. — Kiehi. v. Fussed (1922), 
68 D. L. R. 780.— CAN. 

r i. Purchase of property dt invest- 
ment of money in wife’s name .] — Where 
property had been acquired & money 
invested by a husband in the name of 
his wife for the puroose of defeating 
his creditors ; — Held : tho property 
belonged to the husband, & the proceeds 
received by the wife from a sale of 
furniture owned by tho husband should 
be iiaid to a receiver. — ^McCurdy v. 
Neve (1923), 51 N. B. R. 123.— CAN. 

8j. Declaration of trust in favour 
of urife — In pursuance of alleged ante- 
nuptial settlement .] — Held : a settle- 
ment within Bkpcy. Act, s. 29 (1), Sc 
null & void. — Re Aliotis & Cliris, 
[19231 1 D. L. R. 348 ; 56 N. S. R. 43 ; 

3 C. B. R. 600.— CAN, 

sk. ScUlemcni on creditor.] — On ' 
Jan. 29, 1925, J., being In embarrassed 
circumstanoes & indebted, amongst 
others, to M. for £1.200, settled certain 
land on M., & another upon trust for 
herself Sc her only child during her life 
& after ber death for her child 
absolutely. A private meeting of J.’s 
creditors was hold on Apr. 22, 1925, 

& a committee appointed to investigate 
her affairs, & it was agreed to accept 
£200 from M. to be distributed among 
the creditors In full payment of their 
debts. Some of the creditors. Including 
the R. Co., refused to carry out this 
arrangement, but on the faith that it 
would ho carried out, J., on Apr. 28, 
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paid M. £100 on account of his debt. 
On Jmie 5 the debtor tiled a petition 
for liquidation, but before the meeting 
on .lune 24 the R. Co. served a debtor’s 
summons. Tho R. Co. had notice of 
the meeting for June 24, but did not 
attend. This meeting w'ns attended 
by creditors whose lnd(d)tedneHH was 
about two-thirds of tho total sum. 
They unanimously passed a resolution 
for liquidation l)y aiTangemcnt, & 
appointed a trustee. On the hearing 
of an application by the debtor Sc the 
trustee to dismiss the debtor’s summons 
It was held that the application must 
he dismissed, but as the creditors who 
absented themselves from the liquida- 
tion meeting should have & could have 
attended it, they must pay the costs. 
The bkpcy. proceedings were con- 
tinued, Sc a trustee anpointmi. Tb(‘ 
trustee them applied to nave the settle - 
ment to M. delivered up to b<i cancelled 
Sc for rejiaymont of the £100 paid to 
M. on Apr. 28, 1925* — Held: the 
settlement was not made in good faith 
& must be delivered up. The payment 
of £100 to M. was a fraudulent pre- 
ference, & it must he repaid to the 
tnistec. — Rc Jeffreys (1925), 21 

Tas. L. R. 31.— AUS. 

PART XX. SECT. 11, SUB-SECT. 2. 

h i. Purchased hy husband for 

wife — To trustee during minority of wife 
— Transfer to ivife at majority .] — 
Held : not a settlement on the wife in 
consideration of marriage & void as 
against the trustee. — Re McElland's 
Estate, [1923] 4 D. L. R. 395 ; 3 
C. B. R. 849.— CAN. 


PART XX. SECT. 11, SUB-SECT. 8. 

7107 iii. Question of fact.] — Re 

Grant (N. S.), [19261 1 D. L. K. 681 
7 C. B. B. 264.— CAN. 
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7109. Add. AnnoiaMon : — Consd. Re Charters, 
Ex j). Trustee, [1923] B. & O. R. 94. 

7111. Add. Annotation: — ^Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7113. Add. Annotation : — ^Mentd. l)ennv (Trustee) 

V. Denny & Warr, [1919] 1 K. B.*583. 

7113a. Gift by brother to sister.]— By a deed 

of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, “in con- 
sideration of his n.atiu’al love & affection for 
the donee ” purported to assign & convey to 
his sister, resp., “ the business carried on by 
him at 68a, Old Compton Street, Soho, & the 
stock-in-trade, wine & produce in &> about the 
premises.’* At the date of the deed petition- 
ing creditors were proceeding to enforce 
judgment under R. S. C., Ord- 14, & on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 Is. 4d. for goods sold 
& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
claimed under the deed of gift the wliolc of 
the furniture & stock seized by the sheriff. 
An interpleader summons was taken out by 
tlie sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ct. £600 or give security for such 
amount, & in default the sheriff was autho- 
rised to sell the property seized & pay the 
proceeds into ct. to abide the result of an issue 
directed 1 o be tried between claimant & 
the execution creditors. Pui'suant to the 
order the sheriff sold the goods on Apr. 28, 
1920, & on May 20, 1920, paid the sum of 
£202 12s. 2d. into ct. On Nov. 3, 1920, the 
parties to the interpleader summons agreed 
to divide the money between them & to 
withdraw the record ; these terms were 
embodied in an order of the master of that 
date. In the meantime, however, a receiving 
order was made on Nov. 1 , 1 920, & petitioning 
creditors, the execution creditors, informed 
the official receiver of the sum of money being 
in ct. of the terms of settlement so agreed 
as aforesaid. Thereupon the official receiver | 
intervened, & on Nov. 1, 1920, gave notice in 
writing to the Pay m;xster- General of the 
Supreme Ct. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him: — Held: (1) the deed of gift 
was a voluntary settlement &, being made 
witliin two years of the bkpey., was void ; 

(2) the execution having been completed & 
the proceeds held by the sheriff for fourteen 
days, the trustee’s title was barred, because, 
although the execution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of bkpey. thereby 
created had not occurred witliin three months 
of the presentation of the petition & was not 
therefore available to establish the trustee’s 
title. — Re Ohiandetti, Exp. Trustee (1921), 

91 L. J. K. B. 70 ; 37 T. L. R. 984 ; [1921] 

B. & C. R. 82. 

7118 Add. Annotation : — Consd. Re Charters, 

Ex p. Trustee, [1923] B, & C. R. 94. 

7119a. Donee taking over liability for mort- 

gage debt.] — By an indenture dated July 19, 
1920, a husband assigned his reversionai'y 
interest under a will to his wife, subject to a 
mtge. ; & the wife covenanted expressly to 
pay the mtge. debt & interest & to indemnify 
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the husband against his liability under the 
mtge. The husband was adjudged bkpt. on 
.June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in thti 
bkpey. for a declaration that the assignment 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42 : — Held : 
there was ample consideration in the assign- 
ment, & the wife was a “ purchaser ” for 
valuable consideration within the sect . — Re 
Charters, Ex p. Trustee, [1923] B. & C. R. 
94. 

7122. Add. Citation : — svd) nom. Re Macdonald, 
Ex p. McCullum, [1920] 1 K. B. 205 ; 122 
L. T. 316. 

7124. Add. Annotation : — Reid. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7125. Add. Annotations : — Consd. Re Gunsbourg, 
[1 920] 2 K. B. 426. Mentd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 

7127. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7129. Add. Annotations : — Held. Re Gunsbourg, 
[1920] 2 K. B. 426 ; Re Mathieson, [1927] 1 
Ch. 2S3. 

7133. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7134. Add. Annotations : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re WigzeU, Ex p. 
Hart, [1921] 2 K. B. 835. 

7135. Add. Annotation : — Refd. Re Mathieson. 
[1927]1 Ch. 283. 

7136. Add. Annotation -Cons^. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7138. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7140. Add. Annotation .-—Mentd. hi the Estate oj 
Plant, Wild r. Plant, [1926] P. 139. 

7142. Add. Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7147. Add. Annotation : — Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

7148. Add. Annotation: — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7153a. .] — Re Dent, Ex p. Trustee, No. 

2902a, ante. 

7155a. Covenant to pay premiums on life policy.]— 

A. & B. were traders in partnership. In 
1927 both partners w-ero adjudicated bank- 
rupt. In 1910, A. on his marriage had 
executed an ante-nujitial settlement, by 
which he {inter alia) covenanted with the 
trustees of the settlement to k('(‘p up a life 
policy on his life then existing k to pay the 
premiums, etc. On the hkpey. of the two 
partners the trustees of tlu» settlement lodged 
a proof in the bkpey. of A. with regard to the 
covenant to keep up the policy, for a sum that 
was arrived at by commuting in a single pay- 
ment the annual premiums payabh* to keep 
up the policy & to make it tully paid. The 
trustee in bkpey. rejected th(‘ prool on the 
- ground that under 1911 Act, s. 12 (2), their 
claim was postponed until all the fithor 
creditors for valuabh* <;onsid(‘rati()n in money 
or money’s worth liad bmn satisfied, & he 
alleged that the assets available would not 
be sufficient : — Held : the covenant fell 

within 1914 Act, s. 42 (2), it the trustee was 
right in rejecting the proof, as being a claim 
for something wdiich Wris only provable after 
tlie other creditoi’s for A\iliiab]e consideration 
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in money or money’s worth had been satisfied ; 
<te also having regard to 1914 Act, ss. 33 (6), 
42 (2), & 63 (1), the right of the trustees to 
put in a proof must depend on all the 
creditors of the partnership between A. B., 
the joint creditors of the partnership, as well 
as the separate creditors of A., being first 
satisfied. — Re CuAonNG & Wkst, Ex p. 
Netlson & Craig v. Trustee, [1929] I Ch. 
534 ; 141 L. T. 61 ; sub nom. Re Gumming, , 
Ex, p. Netlson Craig v. Adamson j 
(Trustee), 98 L. J. Cli. 83; [1929] B. & 
G. n. 4. 

7156. Add, Annotation : — Refd. Re Debtor, [1929] 

1 Ch. 362. 

7158. Add, Amiotation : — Refd. Re Debtor, [1929] 

1 Ch. 362. 

7159. Add, Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch 283. 

7161a. Covenant to settle all property to which 
settlor might become entitled — Settlement of 
reversionary Interest.] — Re Dent, Ex p. 
Trustee, No. 2902a, ante. 

7164. Add. Annotations : — Apprvd. Rs Cohen, • 
Ex p. Trustee, [1924] 2 Ch. D. 51.5. Mentd. 
Re Prior, Ex p. Trustee, [1922] B. & C. R. 1. 


7165. Add. Annotations : — ^Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. Mentd. Re Prior, 
Ex p. Trustee, [1922] B. & C. R. 1. 

7166a. .] — To constitute a fraudulent 

preference three conditions must be fulfilled ; 
(1) that the payment is made by a person 
unable to pay his debts as they become due 
from his own money ; (2) that it in fact 
prefers one creditor over others ; (3) that the 
dominant motive with wliich the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. If a 
voluntary payment in fact gives a creditor 
a preference & the reason for such payment 
is unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 
planation ousts the presumption of pre- 
ference. — Re Drage (.T.) & Sons, Palmer & 
Roberts v. Knight (1926), 134 L. T. 765. 

7171. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee. [1924] 2 Ch. 615. 

7172. Add, Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

7172a. .] — (1) Debtor was adjudged 

bkpt. on his own petition on July 6, 1923, & 


PART XX SECT. 12. SUB-SECT. 1. 

7164 X. .1 — A preference & a 

fraudulent preference are vitally dif- 
ferent. Bkpey, Act prohihitsi a fraudu- 
lent preference only ; & to constitut-o 
a fraudulent preference there must bo 
present two circumstancM's, a prefer- 
ence in fact & an intention on the 

S art of debtor to prefer. — B utins r. 

Loyal Bank of Canada, Burns p. 
Graham (1922), G9 D. L. 11. 608 ; .'>1 
O. L. R. 504 ; 2 C. B. R. 241.-- CAN. 

7164 xi. .] — Whore the doUvory 

of groods was not a disposition in the 
ordinary course of business & the effect 
was to prefer dofts. ; — Held : It should 
be set aside. — Jacobson, etc. v. 
Jacobson, etc. (1920), App. D. 75. — 
S. AF. 

7164 xii. .]— The intA5ntion to 

give a preference is an intention In fact, 
&; must be an intention entertained by 
the debtor. There can bo no Intention 
to prefer if the payment is made in 
the ordinary course of business. — 
Canadian Credit Men’s Assn., Ltd. 
V, Jenkins, [1928] 3 D. L. H, 139; 
62 O. L. R. 281 ; 10 C. B. R. 77.— 
CAN. 

7167 xvi. .] — Whore a 

mtgee. knew the mtgor. could not meet 
his cun*ent liabilities but believed bo 
had more than sufUclont property 
to pay his debts, Sc the conveyances 
were not made to give the mtgee. an 
unjust preferonoo, who acted bond fide 
Sc without intent to delay creditors : — 
Ilehl : the mtgo. was valid. — R obinson 
V. Peters (1919). 47 N. B. R. 1. — CAN. 

7167 xvii. .] — Knowledge 

that debtor has ceased to bo able to 
meet his liabilities as they become due 
will render payments within three 
months of the bkpey. by debtor to a 
creditor fraudulent voidable as 
against the trustee in bkpey. — S t’even- 
soN V. Taylor, Jie Canadian Cap 
Co.. Ltd. (1922;, 70 D. L. R. 853.— 
CAN. 

7167 xviii. .] — Where cer- 

tain transaction.^ wore impeached as 
being preferential : — Held : the primd 
facie presumption of their Invalidity 
had not been rebutted by showing that 
they were made as required by Bkpey. 
Act, 8. 32, since they were made with 
knowledge on the part of the creditor 
that debtor was insolvent,” as 
defined by sect. 2 (f), & therefore wore 
not made in good faith.— Lono- 
MORE (1922), 52 O. L. R. 570 ; 3 

C. B. R. 200.— CAN. 


7167 xix. .]— Where three 

partners bought out the fourth & took 
$1500 from A. for a quarter share 
in the partneiship, & subsequently 
A. advanced 1400 on the security of a 
chattel mtge. knowing the finn was 
insolvent : — Held : the mtgo. was void 
as against creditors. — Re Unity Manu- 
facturing Co., Moore’s Claim, [1923] 

1 D. L. R. 84 ; 3 C. B. R. 396.— CAN. 

7167 XX. .] — A bank is In 

no different position from that of any 
other creditor in relation to the T>ro' 
visions of Bkpey. Act, Sc where a bank 
knows its customer to be insolvent, 
it cannot within the throe months 
limited by sect. 31 accept from him 
or appropriate any money standing to 
his credit towards liquidation of a 
liability by the customer to the bank. — 
Salter & Arnold, Ltd. v. Dominion 
Bank, [1923] 3 W. W. R. 257.— CAN. 

7167 xxi. .1 — To make a 

security given a creditor a fraudulent 
prcforcnco imdor Fraudulent Prefer- 
CTicoa Act, R. S. S. 1920 (c. 204), s. 4, 
there must be a concurrence of intent 
on the part of both debtor & creditor. 
If the person taking the seourtty bo 
Innocent of any fraudulent intent, he 
cannot be affected by the fact that 
there was such an intent, unknown to 
him, in the mind of debtor. — Wolfe 
V. Smith Sc Bruer, [1923] 3 D. L. R. 
64 ; [1923] 3 W. W. R. 376.— CAN. 

7167 xxU. .1 — Thomp- 

son, Trus'iees, [1923] 4 D. L. R. 
1028.— CAN. 

7167 xxiii. .]— Rc Pox, 

liESTER V. Porter, [1925] 1 D. L. R. 
198 ; 5 C. B. R. 328.— CAN. 

7167 xxiv. ,1 — Re Vogue 

Fur Shop, Ltd., Ex p. Paquet Co., 
[1925] 1 D. L. R. 785 ; 6 C. B. R. 386. 
—CAN. 

7167 XXV. .] — Re Fulton, 

(19261 2 D. L. R. 277 ; 58 O. L. R. 
400.— CAN. 

7167 xxvi. .] — Re Cudney 

(Out.). [1928] 1 D. L. R. 699 ; 8 

C. B. R. 659.— CAN. 

7167 xxvii. Circumstancea 

putting creditor on enquirj/.] — Re Mc- 
Quillan, Ex p. Royal Bank (Ont.), 
[1928] 2 D. L. R. 331 ; 10 C. B. R. 73. 
—CAN. 

gi. Vain able oonaifleration not 

given.] — Lack of consideration will 
usually imply a suggestion that a 
convoyanco was made unduly to 
prefer one creditor & where the result 


of such conveyanoo is that the grantor’s 
creditors will be defrauded the con- 
veyance will l>e set aside wlUiout 
proof, apart from the nature of the 
conveyance itself, of the fraudulent 
Intent of the grantor Sc the grantee. — 
Doty v. Marks, [19241 3 D. L. R. 687 ; 
55 O. L. R. 147.— CAN. 

7169 iii. Tranaactiona between 

relatives.] — Where transactions are 
between near relations, the onus is on 
the parties to those transactions to 
show that they wore not made fraudu- 
lently as against creditors. Sc for this 
purpose evidence in corroboration Is 
required. — Brown v. Bulmer (1922), 
65 D. L. R. 180.— CAN. 

7169 iv, .] — In trans- 

acUoiis between relatives having the 
effect of defeating the claims of a 
seller’s creditors, even if the purchaser 
has full knowledge of the seller's 
intent to defraud, such knowledge is 
not of itself «5uflicient to render the 
transaetion void, if it is found to have 
been bond fide for full value. — Wagner 
V. Hautows, [1923J I D. L. R. 186: 
[19221 3 W. W. R. 1050.— CAN. 

7169 V. .] — Re Ready & 

Cabs, [1924] 2 D. L. R. 528; 33 

B. C. R. 371.— CAN. 

7169 vi. Creditors, knowing 

of the Insolvency of debtor, made a 
composition of tlieir debts giving an 
extension of time. Within three 
months debtor was made bkpt. : — 
Held : primd facie this agreement 
constituted a finudulent preference 
vrhich the creditors preferred must 
rebut. — Re Dale Sc Carroll, [1924] 4 
D. L. R. 697 ; 5 C. B. R. 139.— CAN. 

7169 vii. .1 — The onus of proof 

of an intention by debtor to prefer a 
particular creditor lies on the otfloial 
assignee. — He Hardy (No. 2), [1922] 

N. Z. L. R. 613.— N.Z. 

7172 i. What must be proved.] — 

B., who was in possession of business 
premises under a lease not in writing 
from pitf., made an assignment to 
deft. CO. for the benefit of creditors. Sc 
on the same day executed a surrender 
of the lease : — Held : as the sur- 
render preceded the assirament, it 
was not invalid as a fraudulent prefer- 
ence or a fraudulent parting with 
property in fraud of creditors. — Bell 
V. Chartered Trust Sc Executor 
CJo., Chartered Trust & Executor 
CJo. V. Bell Sc Bur3ey (1919), 46 

O. L. R. 192; 49 D. L. R. 113; 17 
O. W. N. 88.— CAN. 
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for a long time prior to that date had been 
hopelessly insolvent. Pn June 22, 1923, 
bkpt. paid applt. £146 by a customer’s cheque 
& on J\me 21 & 23, 1923, he transferred goods 
to applt. of the value of £378 in discharge of 
his mdebtedness. Debtor was able to pay 
his creditors 2s. in the pound, but the transfer 
of the goods to applt. was arranged on a 
basis that the debt was worth 20s. in the 
pound Sd the goods were not of the class with 
which applt. was in the habit of dealing, & 
applt. knew that debtor was unable to pay his 
debts, & the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor : — Held : the pay- 
ment Sc transfer were made with a view to 
prefer applt. & not in consequence of any 
ressure which applt. brought to bear upon 
k_ ' 

[2) In establishing a case of fraudulent 
preference in addition to giving evidence of 
insolvency the trustee must give some evi- 
dence of a view to prefer . — Ee Hoyle, Ex p. 
Trustee, [1924] B. & 0. R. 22, D. O. 

7177. Add. Citation .*—40 L. T. 404. 

7183. Add. Annotation : — Mentd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 


7183a. Payment to agent of creditor — Whether 
payment to “ person in trust for creditor.*’] — 

Rc Morant, Ex p. Trustoes, No. 7414a, 
post. 

7217. Add. Annotation : — Mentd. Cohen, Ex p. 

Trustee, [1924] 2 Ch. 515. 

7220a. .] — A. being in difficulties, & 

having been served with writs by several of 
his creditors, applied to dcfts., who werc‘ 
attorneys, for their advice & assistance. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A.’s property 
should be immediately sold ; thereupon A. 
employed an auctioneer for that purpose. 
Sc directed him to pay the balance of th(i 
proceeds, after deducting his own charges, 
to defts., which was accordingly done. 
Another meeting of the creditors took place, 
at which 5s. in the pound was offered, which 
being refused, A. went to prison. Sc obtained 
his discharge under the Insolvent Act. 
Defts. claimed to retain a portion of the 
money paid to them by the auctioneer in 
discharge of their bill of costs : — Held : this 
was not a voluntary transfer in favour of a 
particular creditor, within sect. 32 of above 
Act. — ^Wainwright V . Clbadent (1838), 4 
M. Sc W. 385 ; 1 Horn. & H. 395 ; 8 L. J. Ex. 
25 ; 3 Jur. 266 ; 150 E. R. 1478. 


7178 i. “ Transfer.'*] — A mtgo. under 
Sask. Land Titles Act is a *' transfer ’* 
within the moaning of Bkpcy. Act, 
8. 2 (2), notwithstanding the provision 
in tho former Act that a mtgo. shall 
have effect as security but shall not 
operate as a transfer of the land 
thereby charged. — Re Oabson, [1922] 
1 W. W. R. 204 ; 2 C. B. R. 187 ; 
03 D. L. R. 352 ; 15 Sask. L. R. 94.— 
GAN. 

717311. .] — Re Maritimk Radio 

CoRPN., Ltd. (N. B.), [1927] 2 V. L. R. 
450 ; 8 O. B. R. 153.— CAN. 

PART XX. SECT. 12. SUB-SECT. 2. 

m 1. Property conveyed to creditor by 
reffietered conveyance — Unregistered re- 
conveyance to debtor wUhout notice .] — 
Held : property must pass to the 
trustee in bkpcy. — Re McCuaiq & 
Bray, [1924] 3 D. L. R. 44 ; 2 W. W. R. 
373 ; 4 C. B. R. 660.— CAN. 

PART XX. SECT. 12. SUB-SECT. 3. 

7186 vi. .1 — In order to make 

a payment a fraudulent preference 
within Bkpcy. Act, 1908, s. 79, it is 
not necessary that the payment should 
be made in actual contemplation of 
bkpcy. — Re Linnet (H.) & Co., 

Ltd., [1925] N. Z. L. R. 907.— N.Z. 

1 (p. 863) i. Creditor having 

made inguirieR.] — Whore In fulfilment 
of an agreement, a lien note was given 
by debtor by way of collateral security 
for advances to bo made by the 
creditor, who had made the fullest 
inquiries into the flncmclaJ position of 
debtor &; had failed to discover his 
insolvency : — Hdd : the giving of the 
lion note could not be construed as a 
fraudulent preference. — Re Hughes 
M usio Sales Co., Co-Operative 
Music Supply Co. v. Gold Medal 
Furniture IdANUPAOTiTRiNG Co., 
[1924] 2 D. L. R. 706 ; 4 C. B. R. 665. 
—CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— A. 

t (p. 866) 1. Creditor toith know- 

ledge of insolvency.] — Actual intent to 
defraud crodltors necessary, although 
creditor aware of debtor’s Insolvenoy. — 
Hiokerson V. Parrington (1892), 18 
A. R. 635.— CAN. 


w 1. .] — The bona fides of a 

transaction is negatived if the creditor 
who receives payments from debtor 
has knowledge of debtor's Insolvency. 
Ibit if the creditor has no such know- 
ledge & the transaction Is one arising 
out of tho ordinary course of business, 
the fact that debtor was insolvent 
when he made the payments will not 
render such payments a fraudulent 
preference. — Re Speal, Ex p. Lucas, 
[1924] 1 D. L. R. 191.— CAN. 

c (p. 865) i. To constitute a 

preference under Bkpcy. Act, s. 31, 
there must bo a common or concurrent 
view, i.e. intent on the part of debtor 
& the creditor to create a preference. — 
Re Bell, [1922] 1 W. W. R. 1015 ; 2 
C. B. R. 271; 67 D. L. K. 60; 32 
Man. L. R. 9.— CAN. 

0 (p. 865) li. .] — Re Goldstein, 

[1923] 1 D. L. R. 864 ; 63 O. L. R. 60. 
— UAN. 

0 (p. 865) iii. .] — The Intention 

of debtor to yield to the dictates of his 
conscience & to fear tho consequence 
of his crime, negatives the intention 
to prefer. At any rate, the intention 
of debtor is not enough, tho creditor, 
too, must intend to obtain a pre- 
ference. — Rc Carson. [1924] 4 D. L. K. 
492 ; r,5 O. L. R. 649 ; 4 C. B. K. 683. 
—CAN. 

0 (p. 865) iv. .] — To constitute 

a fraudulent preference there must be 
an intention on tho part of debtor to 
prefer the creditor in question & an 
Intention on tho part of that creditor 
to be preferred. Therefore where A. 
was a creditor of B., bkpt., & C. 

S aid A. what B. owed him, & C. was 
aereforo substituted in the place of 
A., as creditor of B. ; — Held : as 
tho money paid by C. never became 
assets in the hands of B., the trans- 
action could not be sot aside. — Re 
Niagara Hats. Ltd., Trustee v. 
Bank of Montreal. [1924] 4 D. L. R. 
953.— CAN. 

0 (p. 865) V. .] — If a partner 

makes a payment to a creditor with 
Intent to prefer him, & there is a like 
intent on the part of the creditor to 
bo preferred, tins will be a fraudiiJent 
preference & may bo set aside by the 
tnistee. — Re Rosed ale Produce Co., 


Ex p. McGowan. [1924] 1 D. L. R. 
321 ; 4 C. B. Tl. 277.— CAN. 

0 (p. 865) vi. .]— Salter & 

Arnold, Ltd. i*. Dominion Bank, 
[1926] 3 D. L. n. 084; [192CJ S. C. H. 
021 ; 7 C. B. R. 039.— CAN. 


c (p, 805) vii. .] — A payment 

made by debtor to a creditor within 
throe months of an aHHlrameiit in 
bkpcy. is not deemed fraudment, unless 
both creditor & debtor have a con- 
current or mntua] view or intent t(» 
effect a preference. — Re Demby & 
Dkmby, Trustee v. Hallaxd, [1924] 
4 D. L. H. 1275 ; [1924] 3 W. W. R. 
708 ; 34 Man. L. R. 534 ; 5 C. B R. 
293 : revsg., [1924] 4 D. L. R. 309 ; 
11924] 3 W. W. R. 147 ; 5 C. B. R. 87. 
—CAN. 

0 (p. 865) viii. .] — Re Steeves, 

Nova Scotia Trust Co. v. Bishop, 
[1925] 2 1). L. K. 2.33 ; 6 C. B. R. 
554.— CAN. 


c (p. 805) ix, .] — Where the 

trustee in bkpcy. of a partnership 
seeks to set aside a transfer, charge, 
or payment as a prefcrouco, the trustee 
must show that such transfer, chargt^ 
or payment was made by the firm 
to a firm creditor with concurrent 
Intent on the part of both the debtors 
& their creditor that, os a result of 
such transaction, tho creditor should 
obtain a preference over other crcditoi's 
of the firm . — Re Cohen & Mahlin, 
Canadian Credit Men's Trust 
Assocn., Ltd. v, Spivak (Alta.), [1927] 
1 D. L. R. 577 ; [1927] 1 W. W. R. 
162; 22 Alta. L. K. 487 ; 8 C. B. li. 
23.— CAN. 

0 (p. 865) X. .]— Rc Boak 

(Geo. E.) & Son (N. S.). 1192C] 1 
D. L. R. 1179; 7 C. B. R. 477.- CAN. 


c (p. 805) xi. .]—Rc Demekv 

Dnt.), [1926] 2 U. li. li 130; t 
!. B. It. 271.— CAN. 

o (p. 865) xii. .] — Re Kinni- 

URGH (Ont.), [19271 3 D. L. K. 74 8 ; 
C. B. R. 303.— CAN. 

o (p. 805) xiii. .] — Robinson v. 

IcCauley (Man.) (1913), 24 W. L. R. 
17 ; 4 W. W. R. 930 ; 13 D. L. R. 
37.— CAN. 
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7225. Add, CiicUion : — 12 L. T. 22. 

Add, Aimotaiion : — Consd. Re Sianton, [1929] 
I 180. 

7225a. .] — Re Cohen, Ex p. Trustee, 

No. 46C5a, ante. 

7228. Add, Annoiaiiovs : — Refd. Re Prior, Ex p. 
Trustee, [1922] B. & C. R. 1 ; Re Cohen, 
Ex p, T^siee, [1924] 2 Ch. 515. 

7236. Add, Annotation : — Consd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

7237. Add, AnnoiaHon : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 516. 

7237a. Payment in fact giving preference.] — 

Re Dra(^e (.1.) & Sons, Palmer & Roberts 
V. Knight, No. 71(>0a, ante. 

723S. Add, Annoiaiions : — Refd. Re Boyle, Ex p. 
Trustee, [1924] B. & C. R. 22 ; Re Drage, 
Palmer & Roberts v, Knight (1926), 134 L. T. 


766. Mentd. Re Cohen, Ex p. Trustee, [1924] 
2 Oh. 615. 

7239. Add, Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7249. Add, Citation 12 L. T. 22. 

Add, Annotation : — Refd. Re Stanton, [19291 
1 Ch. 180. 

7267. Add, Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7267a. .] — Re Hoyle, Ex p. Trustee, No. 

7172a, ante. 

7268. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

7270. Add. Annotation : — Refd. Re Cohen, Ex p. 

Trustee, [1924] 2 Ch. 515. 

7318. Add. Annotations : — Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. Re Hoyle, 


fercnce must be given voluntaiily by 
debtor, & where a creditor demands a 
transfer or a mtge., sneh a demand 
imports jircpsure & will be snfflcient 
to rebut the suggestion of preferring 
that creditor. — C opp v. WiLiiiAMS 
1922), 65 D. L. n. 377.— CAN. 

7224 ix. .] — Secuiity 

given by an insolvent debtor to a 
creditor with intent to give him a 
preference over other creditors is void : 
l)Ut tlie existence of the intent may be 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, & may also be 
negatived by proof of the existence of 
some other motive which may not iiave 
had its origin in the (creditor, c.g. when 
property is convciyed as the result of 
fear of a criminal prosecution or where 
the transaction has its origin in the 
rec/ognitiou of a moral obligation to 
restore property improperly converted. 
When the idea of giving the siumrity 
originates with the debtor, prcssui'c 
plays no part in the transaction. — 
(iOLDMW V. Hatuuwon, [1928] 3 

D. 1j. 11. 73 ; G2 O. L. H. 291. —CAN. 

p (p. 866) i. Bankruptcy Act, 

1908. N 79 (3).l— “ Good faith ” in the 
above sub-sect, moans absence of 
knowledge that a preference was iij- 
tondod — Hr Linnet (U.) & Co., Ltd , 
[1925] N. Z. L. R. 907.— N.Z. 

7228 X. .1 — A debtor who was 

unable to pay a certain creditor 
obtained from her a further loan 
secured by a mtgo. Shortly after 
debtor made an authorised assignment. 
The original debt was not included in 
the mtge., it at the time the creditor 
was not aware of any available act of 
bkpey. on the part of debtor : — Held : 
there was no intention to prefer, & 
the creditor might reasonably conclude 
that the loan would enable debtor to 
carry on his hnsiness, & the mtgo. was 
declared valid . — Re Goldstein. [1923] 
1 D. L. R 864 ; 53 O. L. R. 60.— CAN. 

7228 xi. ] —There is no frandu- 

lent preference unless bkpt.’s real, 
dominant, & substantial motive was a 
desire to prefer the particular creditor 
over his other creditors. If his real 
reason was soinotiniig else, some benefit, 
to be obtainetl for hlmsidf, the trans- 
action cannot ht* atloeked as a frandn- 
Icnt preference. — Official Assignee 
v. Wairarapa Farmers’ Co-operative 
Society, Ltd., [192.'>l N Z L. R. 1. — 
N.Z. 

7236 ii. .1 — Whore ' an 

assignment of a book debt had been 
made within three mouths preceding 
the authorfsed assignment : — Held : 
the burden of establishing that it was 
not a preference was cast upon the 
assignee-creditor, & evidence of pros 
sure would be of no avail to support the 
transaction.— hV Webb (1921), 64 

D. L. R. 633; .01 O. L. R. 0; 2 

U. B. R. 16.— CAN. 


or interest of debtor if bkpey. inter- 
venes within three months, as the credi- 
tor could not possibly rebut the pi*e- 
snmption of undue preference, &; the 
transaction will be deemed fraudulent 
& sot aside . — He La vine, [1924] 3 
D. L. R. 318; 4 0. B. R. 664.^AN. 

p (p 869) ill. .]—Ueld : a 

creditor to whom bkpt. had made 
certain payments within three months 
prior to the assignment had not met 
the presumption that such payments 
were preferential, & such paymente 
were fraudulent & void. — Re Black ik. 
White Hat Shop, Ltd., Newton v. 
Finesilver, [1925] 4 D. L. R. 245 ; 
11925] 2 W. W. R 782.— CAN. 


PART XX SECT. 12, SUB-SECT. 4.— B. 

sk. Pressure — Must he act^ud ,] — 
“ Pressure/* in Bkpey. Act, s. 31 (2), 
means actual pressuro in its original 
sense, the pressure which is brought to 
bear by a creditor upon his debtor, & 
not some secret motive under the 
impulse of which debtor acts, but 
which IB not actual pressure . — He 
Bell, [1922] 1 W. W. R. 1015 ; 2 
C. B. R. 271 ; 67 H. L. R. 66 ; 32 
Man. L. R. 4).— CAN. 

si. .] — The absence of 

frandnlont intention in the ciroum- 
staiicos in which the fund is taken does 
not constitute “ pressure ** within 
Bkpey. Act, s. 31 (2). — Re Carhon, 
11924] 4 H. L. R. 492 ; 65 O. L. R. 
619 ; 4 C. B. R. 683.— CAN. 

7258 vi. .] — Grant v. Van 

Norman (1882), 7 A. U. 526.— CAN. 

7258 vii. .] — ^Mansookhlal 

Dolatchand & Co. v, Nagardash 
Moolciiand (1928), 1. L. R. 6 Ran. 536. 
— IND. 

7271 viii. .] — Evidence dis- 

closing a dominant motive such as fear 
of prosecution or disgrace, impelling 
debtor to give the security, is admissible 
to rebut the primd fade presumption 
raised by Bkpey. Act, s. 31 (2). — Re 
Bell (1922), 67 D. L. R. 66 ; 32 

Man. L. R. 9 ; [1922] 1 W. W. K. 1015. 
—CAN. 


PART XX. SECT. 12, SUB-SECT. 4.— C. 

m i. .] — Moneys improperly 

drawn by an exor. from the funds of 
testator’s estate & applied to exor.’s 
own uses were restored by him within 
three months before ho was declared 
a blvpt. : — Held : the i-estoration was 
not a preforontiol payment within 
Bkpey. Act, 8. 31. The estate was 
not a “ creditor ” of the exor. within 
the sect., though in some sense a 
creditor. — Jf^e Carson, [1924] 4 D. L. R. 
492 ; 55 0. L. R. 649 ; 4 C. B. R. 683. 
—CAN. 


7235 iii. .] — He Progres- 

sive Farmers Co., Ex p. Brown 
Brothers & Burnstad, Ltd., [1923] 
1 W. W. R. 833 ; 3 C. B. R. 702 — 

CAN. 

a (p. 868) i. .]— Where a 

debtor agreed with a creditor that he 
should have some special advantage if 
debtor became bkpt.. & the result was 
to avoid a distribution under Bkpey. 
Act of bkpt. *8 property: — Held: the 
agreement was void. — Re Wktmore, Ex 
p. Baird & Peters, [1924] 4 D. L. R. 
66.~CAN. 

d (p. 868) i. .]— 

Although a previous agreement to 
give security may serve to rebut the 
intention to prefer in givmg security 
by one in insolvent circumstances, if 
tbe transaction is attacked after sixt^y 
days, yet imder Assignments Act, 
88. 39 & 41, if the givmg of security is 
attacked within sixty days the trans- 
action is uttiorly void & nothing will 
rebut such a result. — Hodge v. 
McLean & Union Bank op Canada, 
[191 9] 2 W. W. R. 855 ; 12 Sask. L. R. 
298.-~CAN. 

d (p. 868) ii. .]— Pltf. 

CO., a creditor of a trading firm, 
obtained from their debtors a chatt-el 
mtge. & an assignment of book-debts. 
The firm afterwards made an assign- 
ment to deft, for the benefit of 
creditors. Pltf. co. sought to estab- 
lish its priority over the assignment 
to deft.: — Held: as deft.’s assign- 
ment was not made within sixty days 
after the transaction with pltf. co., 
& the transaction was not attacked 
within sixty days, there was no 
statutory presumption of invalidity 
under Assignments & Preferences Act, 
R. S. O. 1914 (c. 134), s. 6.— Craig 
(W. G.) & Co., Ln>. V. Gillespie 
(1920), 47 O. L. R. 629 ; 54 1). L. R. 
514.— CAN. 

d (p. 868) iii. .]--A 

conveyance attacked a« a preference 
within sixty days of its execution is 
void, regardless of the intent in giving 
it & of the pressure exerted to obtain 
it, if at the time of its execution debtor 
was in insolvent circumstances or 
unable to pay his dobts in full & the 
conveyance had the effect of giving a 
preference, os defined by Assignments 
Act, R. S. M., 1913 (c. 12), s. 42, over 
the execution creditor attacking it.< — 
Trotter u. Pedlar, [1921] 1 W. W. R. 
233 ; 56 D. L. R. 717.— CAN. 

p (p. 869) i. Transaction within 

three months of insolvency.] — Briscoe 
V. Standard Bank (1923). 53 0. L. R. 
623 ; 3 C. B. R. 863.— CAN. 

p (p. 869) ii. .]— If a 

creditor knows debtor is insolvent 
before he enters into a transaction 
with him & the effect is to give to that 
creditor a preference, it makes no 
difference what was the motive, view. 
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Ex p. Trustee, [1924] B. & C. R. 22 ; Re 
Drage, Palmer & Roberts r. Knight (1926), 
134 L. T. 765. 

7323. Add, Citation :— svh nom, Morgan v. Baker, 

2 Jur. 1068. 

7327. Add. Annotation : — Mentd. Ellis* Trustee 
V, Dixon- Johnson, [1924] 2 Oh. 451. 

7334. Add. Annotation : — Consd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

7337. Add. Annotation : — Refd. Re Stanton, [1929] 
1 Oh. 180. 

7339a. Agreement to assign interests — In con- 
sideration of advance — No memorandum of 
agn^eement within Statute of Frauds.] — ^By a 

parol agreement between a lender & D., the 
former agreed to lend Ac did lend D. £2,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment : — Held : the assignment, 
notwithstanding the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, did not constitute a fraudulent prefer- 
(mce or a fraudulent conveyance under 1914 
Act, & was valid as against the trustee in 
bkpey. — Re Davies, Ex p. Miles, [1'921] 

3 K, B. 628 ; sub nom. Re Davies, Ex p. 
Trustee, 91 L. J. K. B. 81 ; [1921] B. & 
C. R. 92. 

7340. Add. Annotation : — Apld. Re Davies, Ex p. 
Miles, [1921 J 3 K. B. 628. 

7341. Add. Annotation : — Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


7361. Add. Annotation : — ^Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 515. 

7365. Add. Annotation : — Mentd. Re Mellor, 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 

7359. Add. Annotation : — Consd. Re Stanley (1924), 
69 Sol. Jo. 36. 

7360. Add. Annotation : — Consd. Re Stanley (1924), 
69 Sol. Jo. 36. 

7361a. .] — Where a payment has been 

made to a principal creditor with the intent 
to prefer a guarantor of the debt, 1914 Act, 
8. 44, enables the trustee in bkpey. to recover 
payment from the person actually preferred. 

Circumstances {sec p. 311, post) in which : — 
Held : no case of fraudulent preference had 
been established. — Re Stanley (G.) & Co., 
[1925] Ch. 148 ; 94 L. J. Ch. 187 ; 133 L. T. 
37 ; 69 Sol. Jo. 36 ; [1925] B. & C. R. 1. 

7362. Add. Annotation : — ^Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7391. Add. Annotation : — ^Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7393. Add. Annotation : — Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

739Z&. Payment of proceeds of sale of shares — 
Payment before transfer.] — Certain stock- 
brokers witliin a fortnight of a receiving 
order being made against them sold shares for 
a client & paid the proceeds to him before the 
transfer wtis executed. The sale was effected 
by what is called “ a put through ” by whicJi 
a jobber lends his name as purchaser, but 
no money is paid : — Held : the payment was 
made without pressure & w'as a fraudulent 
preference. — Re Fellowes, O’Brien. Gor- 
don & Tootal (carrying on bitsiness ab 
Ellis & Co.) (1924), 68 Sol. Jo. 478. 

7395. Add. Annotation : — Mentd. Re Stanton, 
Hogg r. Maul e, [1928] 1 K. B. 464. 


PART XX. SECT. 12. SUB-SECT, 4.™E. 

r (p. 889) i. Security to cover advance 
dtpast debt.] — A Hecurity givcD for sucli 
a pviri)OKe : — Held : to bo srjvoii for 
valuable consideration & bond Jide, & 
under pressure, & an action on behalf 
of other civditoi-s attacking tiie 
security was dismissed with costs. — 
IUnque d’Hochiclaua v. Jkannottk, 
[1923] 1 W. W. K. 28 ; 16 Sask. L. U. 

23.— CAN. 

7347 V. .] —An incorporated co., 

being in fact insolvent, made in favour 
of its president, a creditor, as guarantor, 
a mtge. on its plant to secure him for 
moneys paid to the co., & by the co. to 
its bankei*8, in reduction of the co.’s 
liability within two months of the co. 
being adjudged bkiit. : — Held : the 
transaction was free from any taint of 
fraud ; the co. entered into it for the 
sole object & in the bond fide expecta- 
tion & belief that it would thei-eby lie 
enabled to carry on its business succoss- 
fully, & not with the view of piv- 
feri'ing either the president or the bank 
to the oo.*s other creditoi-s. — Burns v. 
Royal Bank of Canada, Burns v. 
Graham (1922). 69 I). L. R. 608 : 51 
O. L. R. 564 ; 2 O. B. R. 241.— CAN. 

7347 vi. .]--A debtor gave a 

creditor a mtge. & the effect of that 
was to giv3 the mtgee a preference : — 
Held : when the mtge. was created, as 
debtor had not been sued by his 
oreditora & his sole i^oason for ^ving 
the mtge. was that ho might continue 
his business & pay off his other 
creditors, this was not a fraudulent 
preforenoo.— i2e Barter, [1923] 1 

D. L. R. 919 ; 3 C. B. R. 631.— CAN. 

7347 vii. .] — A preference to be 

fraudulent must be given with the 
Intention of creating rights additional 


to those possessed by other creditors, 
& where a- proforenco is given not to 
give one creditor an unfair advantage 
over other creditors, but to enable 
debtor to extinguish a past debt & to 
carry on his business & the pnfferrod 
creditor has no knowledge of any 
available act of bkpey. on the part 
of debtor, such a prtfferencc is not 
fraudulent within Bkpey. Act. — He 
BurnANNAN, [19231 1 D. L. R. 391 ; 3 
C. B. R. 427.— CAN. 

7347 viii- .1 — Canadian Bank 

OF Commerce v. Tbeacy, [1924] 2 
W. W, R. 193 ; 2 D. L. R. 769.— CAN. 

PART XX. SECT. 12. SUB-SECT. 4.— F. 

7359 ii. .1 — The trustee in 

bkpey. of H. under an authorised 
assignment sought to recover pay- 
ments made by H., when in a hopeless 
state of insolvency, for the purpose 
as hiR creditors, defts., know, of pre- 
ferring them so that his guarantors 
might be os far as possible relieved. 
Tlie payments were made within a 
few days of H.'s voluntary assignment, 

6 some were made after the assign- 
ment : — Held : defts. had not at the 
times of payment notice of any “ avail- 
able act of bkpey.” committed by H. : 
the transactions wore all before Bkpey. 
Act, 1921 (c. 17), 8. 3, but the pay- 
ments were not made ” in good faith.” 
— Briscoe v. Moii^oNS Bank (1922), 
69 D. L. R. 675 ; 51 O. L. K. 644.— 
CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— G. 

7381 iv. .1 — Re Assaf & 

Dabous (Ont.), [19271 1 B. L. R. 24 ; 

7 C. B. R. 689.— CAN. 

7388 ii. Conveyance of property 
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for past con&ideraiion — Creditor with 
Icnowledge of existence of other creditors.] 
—Re David, [1925] 4 D. L. R. 1946; 
affd.. [1925] 1 I). L. JL 164 ; 5 C B. B. 
.323.— CAN. 


sm. Sale by creditor — Collusive sale 
— Payment of proceeds of sale to 
creditor.] — Held : the transaction must 
bo set abide for it was not really only a 
“ payment of money to a creditor,” 
saved out of the general provisions of 
Assignments & Preferences Act ; 
R. S. O. 1914 (c. 134). by sect. 6. The 
transaction w’as siibstantially an ap- 
propriation of goods in pait payment 
of a preferred creditor’s claim, & the 

S roocisds of the sole could be reached 
y the assignee under sect. 13. — 
Macfie r. Cater (1921), 64 I>. L. R. 
511 ; 50 O. L. R. 452.— CAN. 


sn. Cheque obtained from debtor — 
Three days before bankruptcy — Accepted 
by hank on day of bankruptcy.] — Held * 
a cheque does not operate as an assign- 
ment of the funds of drawer in the 
hands of the person on whom it is 
drawn ; & unless payment was made 
by the drawee before the assignment 
it was not a payment prolccP‘d by 
Assignments & Prtjfereiiees Act, h. 0(1); 
but if paid before the assignment it 
was a payment in cash at the date 
when the cheque was paid by the 
bank. — Rowlatt v. Garment (.1. & G.) 
Manufac’Turing C’o. (1921), 64 

D. L. R. 88 ; 49 O. L. R. 106.— CAN. 


7896 iii. Mortgagee party to 

raud .] — Debtor granted a mtge. to 
certain of hib creditors. No money 
changed hands & at the time it was 
known to debtor A. to the ei'edltors, the 
mtgees-, that d<‘btor was insolvent. 
The intgt‘. was part of a scheme to 
give an undue preferenec : — Held : 
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7396. Add. Annotation Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 615. 

7404. Add. Annotation : — Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

7405. Add. Annotaiion : — ^Mentd. Rc Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

7409. Add. Annoiaiiona : — ^Mentd. Burchell v. 
Thompson, [1920] 2 K. B. 80 ; Commercial 
Credit Co. of Canada v. Pulton, [1923] A. 0. 
798. 

7412. Add. Annotaiion : — Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 

7414a. Payment to agent of creditor — ^Agent 

paying over sum to principal in course of 
business.] — ^A payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
“ person in trust for any creditor,” within 
1914 Act, 8. 44. The effect of that sect, is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 


received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 

M. being indebted to G. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to C. & B., agents of G. & the co. &, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respectively owing 
to G. &; the co. The agents in the ordinary 
course of their employment received that 
sum for the use of their principals & paid 
over part thereof to G. & the btJance to the 
co., such payment being made in good faith, 
in the belief that the payment was a good & 
valid payment, in ignorance of the impending 
bkpey. of debtor & long before any claim by 
the trustees in the bkpey. On Feb. 11, 1921, 


void under ABsignmonts for Benefit 
of Creditors Act, 1898 (P. E. 1) (c. 4), 
& might be set aside as against the 
trustee in bkpey. — Campbell v. Gal- 
lant, Crockett & Royal Bank of 
Canada, lie Milligan Estate (1922), 
70 D. L. R. 320.— CAN. 

a (p. 901) i. Aaaignineni for creditors.^ 
— Oeditors who take under a com- 
poBition affecting Hubstantially the 
whole of dobtor’H primerty are entitled 
to the protection of Bkpey. Act, s. 82, 
as against the ofiicial assignee, upon 
debtor shortly afterwards being ad- 
judicated bkpt., provided the payment 
was before adjudication & that the 
creditors had not at the time of such 
payment notice of any available act of 
bkpey. committed before that time & 
acted in good faith. — Re Cooltbave, 
11925] N. Z. L. R. 15.— N.Z. 

so. Dissolution of partnership — 
Act injurious to partnership crediJtors — 
Preference given to separate creditors .] — 
Re Assaf & Dabous (Opt.), [1927] 
1 D. L. R. 24 ; 7 C. B. R. 689.— CAN. 

PART XX. SECT. 12, SUB-SECT. 6. 

7407 i. How time calculated — Assign- 
ment executed but not fUed-— Subsequent 
re-execution db filing.!— An authorlued 
assignment dated, executed, & delivered 
on Aug. 11, was ro-exooutod on Sept. 11, 
& then filed : — Held : the assignment 
was not revocable at the will of 
assignor ; os soon as the trustee 
ncoepted the assignment it took effect 
as of the day of its original execution. 
— Re Longmore (1922), 62 O. L. R. 
570 3 C. B. R. 200. — CAN. 

1 i. Law of Ontario.] — A chattel 

mtge. impeached as a fraudulent pre- 
ference under r. 120 by the trustee 
was made more than throe months 
before the assignment to the trustee : — 
Held : although the chattel mtge. did 
not oome within Bkpey. Act, s. 31, 
the trustee could attack It as fraudulent 
under the laws of Ontario quite apart 
from the Act. — Re Davison, [192.3] 4 
D. L. R. 1049 ; 62 O. L. R. 244.— CAN. 

PART XX. SECT. 12. SUB-SECT. 6. 

m (p. 903). For “ In what 

court proceedings may be taken " read 
** Jn what court proceedings may be 
laken.** 

m (p. 903) i. .]— The fact that 

a fraudulent transfer was made in a 
province other than that in which the 
authorised assignment was made, docs 
not deprive the ct. of the latter province 
with original jurisdiction with respect 
to the authorised assignment of juris- 
diction to set aside the fraudulent 


transfer. — Re Cohen & Mahlin, 
Canadian Credit Men’s Trust 
Assoon., Ltd. v. Spivak (Alta.), [1926] 
3 D. L. R. 942 ; [1926] 3 W. W. R. 
34: reosd. [1927] 1 D.L. R.577 ; [1927] 
1 W. W. R. 162; 22 Alta. L. R. 487 ; 8 

C. B. R. 23.— CAN. 

7412 ii. Prior assignment of 

same property to same parties.] — The 
fact of a prior assignment does not 
affect the right to set aside a later 
assignment of the same property to tho 
same parties, & the setting aside of the 
later assignment dooH not affeot rights 
under the prior assignment. — H odge 

V. McLean & Union Bank op Canada, 
[1919] 3 W. W. R. 1108 ; 60 D. L. R. 
123 ; 13 Sask. L. R. 85.— CAN. 

7412 Ui. Denial by transferee 

that property belongs to banl^pi.] — Tho 
words " piDperty belonging to debtor ” 
In Bkpey. Act, s. 56 (8), have practi- 
cally the Bame meaning as property 
of debtor ** used in sect. 25, & include 
property of debtor which has been 
dealt with by himself by transfer to 
a creditor, ^ the fact that an alleged 
fraudulent transferee fium bkpt. does 
not admit that the property in question 
belongs to bkpt. does not prevent an 
applloation being brought under the 
above sect. & Bkpoy. Rule 120, for 
the delivery of the property to the 
trustee. — Rc Houlding, [1921] 2 

W. W. R. 521 ; 14 Sask. L. R. 277 ; 59 

D. L. R. 23S.— CAN. 

7412 iv. Discharge of bankrupt* s 

liability by transaction.] — A trustee in 
bkpoy. has no right to sot aside a 
transfer made by bkpt. to a creditor 
whereby bkpt-’s liability to tho creditor 
Is discharged, oven though tho transfer 
amounts to a fraudulent preference. — 
Re Regal Phonograph Co., Ex p. 
Trustee, [19241 1 D. L. R. 947 ; 4 
C. B. R. 418.— CAN. 

7412 v. As against the Crown.] 

— The provisions of Bkpey. Act, 1908, 
relating to fraudulent preference do 
not bind the Crown. — Official 
Assignee v. R., [1922] N. Z. L. R. 265. 
—N.Z. 

7413 viii. Person claiming pro- 

perty in question as owner dr not as 
creditor not proper party.] — Re S'Iern- 

,bero, Ex p. Triefus & Stripp, Ltd., 
[19251 2 D. L. R. 203 ; 5 C. B. R. 237 ; 
varying, [1924] 2 D. L. R. 492 ; 4 
C. B. R. 528.— CAN. 

7414 iv. .] — In Assign- 

ments Aot, R. S. S. 1909 (o. 142), B. 39, 
“ sixty days thereafter ” moans sixty 
days after the date of the conveyance 
& not after the date of some prior 
agreement upon which such convey- 
ance may have been made, & ** such 
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transaction ” means tho conveyance 
& not such prior agreement. — H odge 
V. McLean & Union Bank of Canada, 
[1919] 3 W. W. R. 1108 ; 60 D. L. R. 
123 ; 13 Sask. L. R. 85.— CAN. 

w (p. 904) i. After settlement by 

tmstes of preferred creditor’s claim .] — 
Re Taylor (Ont.). [19261 2 D. L. R. 
877 ; 7 C. B. R. 660.— CAN. 

sp. Note given by ^rchaser 

of debtor’s stock-in-trade indorsed to 
creditor — Note in hands of bond fide 
holder for value.] — Held: the creditor 
could not be compelled to share 
ratably with tho other creditors. — 
Robertson v. Holi.and (1888), 16 
O. R. 532.— CAN. 

sq. Position of trustee — Cannot 
approbate dr reprobate — Promissory 
notes transferred to dr discounted by 
creditor.] — Re Longmore (1922), 52 
O. L. R. 570 : 3 C. B. R. 200.— CAN. 

■t. Estoppel by conduct.] — S. 

made a bill of sale of certain chattels 
to deft, in order to protect the chattels 
against his creditors. Shortly after- 
wards S. made an assignment under 
Bkpey. Act to pltf., who later sold 
at public auction tho assets of S. not 
included In the bill of sale. On tho 
same oooasion tho auctioneer sold, on 
instructions of S., the chattels Included 
in tho bUl of sale & paid tho proceeds 
to S. who left Canada without paying 
them to deft. : — Held : pltf., having 
refrained from attacking the bill of 
sale earlier & having allowed the sab* 
to proceed & the moneys to bo paid 
to S., it was too late to hold deft, 
liable. — Re. Stevens, Lmpertal Cana- 
dian Trust Co., Ltd. v, Norih 
American Lumber &. Supply Co., 
Ltd., [1924] 2 W. W. R. 245 ; 4C.B. R. 
632 ; [1924] 2 D. L. R, 104.— CAN. 

sw. Avoidance of transfer fraudu- 
lent under general laws.] — The right of 
a trustee in bkpey. to take proceedings 
to avoid a transfer made by bkpt. 
which is in fraud of his creditors under 
general laws is Impliedly authorised by 
Bkpey. Act & the rules thereunder. — 
Re Cohen & Mahlin, Canadian 
Credit Men’s Trust Assoon., Ltd. 

V. Spivak (Alta.), [1926] 3 D. L. B. 

942 ; [1926] 3 W. W. R. 34; revad. 
[1927] 1 D. L. R. 577 ; [1927] 1 

W. W. R. 162; 22 Alta. L. R. 487; 8 
C. B. R. 23.— CAN. 

1 (p. 906) i. Bank- 

ruptcy Act, 8. 35 — BanJcruptcy Rules, 
r. 120.1— Cohen & Mahlin, Cana- 
dian Credit Men’s Trust Assocn., 
Ltd. V. Spivak (Alta.), [1926] 3 D. L. R. 
942 : [19261 3 W. W. R. 341; revsd. 
[1927] 1 D. L. R. 577; [1927] 1 

W. W. R. 162 ; 22 Alta. L. R. 487 ; 8 
C. B. R. 23.— CAN. 



VoL V.— Bankruptcy. Cases 7414a- 7578. 


debtor committed an act of bkpcy. by assign- 
ing his property in favour of his creditors, 
& on Mar. 12, 1921, a receiving obder was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on C. & B. as agents, 
neither of their principals having been made 
resps., to repay the £1,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference ; — Held : (1) C. & 
B. received the money merely as agents of & 
for the use of the creditors in the ordinary 
course of their employment, & not as “ persons 
in trust for any creditor ** within 1914 Act, 
8. 44 ; (2) the circumstances under which the 
money was received & paid over ijrecluded 
appcts. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semble : (3) the 
personal liability of a person to whom pay- 
ment has been made “ in trust for any 
creditor ** under 1914 Act, s. 44, must 
depend upon the facts of each case ; in 
particular, whether the trustee had acted in 
good faith & whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference. — Re 
Morant, Ex p. Trustees, [1924] 1 Ch. 79 ; 
93 L. J. Ch. 104 ; 130 L. T. 398 ; [1923] 
B. & C. R. 145. 

7418. Add. Annotation : — Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 

7420. Add. Citation 10 B. & S. 371. 

7428. Add. Annotations : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 70. Refd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. B. 52. 
Mentd. Edwards v. Motor Union Insce. (1922), 
128 L. T. 276. 

7430. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 420. 

7438. Add. Annotations : — Refd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

7438a. .] — A father, having a power of 

appointment over a fund in favour of his 
children, agreed with his son to pay his debts, 
& then to appoint to him a portion of the 
fund equal to the amount of his debts, which 
he was then to hand over to the father. The 
father paid the debts, & made the appoint- 
ment, when the son became bkpt. : — Held : 
the trustee had no right to the fund appointed. 
— Re Angerstein, Ex p. Angerstbin (1874), 


9 Ch. App. 479 ; 43 L. J. Bey. 131 ; 30 
L. T. 446 ; 22 W. R. 581, L. JJ. 

Annoiationa : — Mentd. Re Pettit’s Estate (1876), 1 Ch. U. 
478 ; MorbeUa Iron Ore Co. r. AUen (1878), 47 L. J. Q. B. 
601 ; Pitts V. La Fontaine (1880), 6 App. (Das. 482 ; Fraser 
D. Province of Brescia Steajn Tram. (Do. (1887), 66 L. T. 
771 ; Re Branson, Exp. Tnistoe, [19141 2 K. B. 701. 

7439. Add. Annotation : — ^Mentd. Re Mellor, 

Alvarez v. Dodgson, [1922] 1 Ch. 312. 

7440. Add. Annotation: — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7442. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7463. Add. Annotation : — ^Mentd. French v. 
Gething, [1922] 1 K. B. 236. 

7483a. 1914 Act, s. 45 .] — Re Wbtheued, 

Ex p. Salaman, No. 6858a, ante. 

7490. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7512. Add. Annotation : — Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7519. Add. Annotation : — ^Mentd. The Joannis 
Vatis, [1922] P. 92. 

7520. Add. Annotation: — Consd. Herbert’s Trus- 
tee v. Higgins, [1926] Ch. 794. 

7543. Add. Annotation : — Consd. Herbert’s Trus- 
tee V. Higgins, [1926] Ch. 794. 

7646a. That bankruptcy notice served on 

debtor — & of petitioning creditor’s intention 
to take bankruptcy proceedings.] — Deft, to an 
action, in wliich the trustee in bkpcy. 
claimed that certain farm stock in a bill of 
sale given to deft, by bkpt. was in the reputed 
ownership of bkpt. & formed part of his 
estate, had been informed of the service on 
bkpt. of a bkpcy. notice, & later had been 
informed by the petitioning creditor that 
he was going to take bkpcy. proceedings 
against bis debtor : — Held : a mere state- 
ment of intention to take bkpcy. proceedings 
amounted at most to a threat to file a 
petition, A, falling short of a notice of the 
actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpcy.— H erbert’s Trustee v. Higgins, 
[1926] Ch. 794 ; 95 L. J. Ch. 303 ; 135 L. T. 
321 ; 42 T. L. R. 525 ; 70 Sol. Jo. 708 ; [1926] 
B. & C. B. 26. 

7574. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. ^ 

7577. Add. Annotations : — Refd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. Mentd. Re Fairley, 
[1922] 2 Ch. 791. 

7578. Add. Annotation : — Mentd. Re Fairley, 
[1922] 2 Ch. 791. 


PART XX. SECT. 13, SUB-SECT. 1. 

7430 V. .1 — ^Merchants Bank 

OF Canada v. Ken McClary & Co., 
[1921J 1 W. W. li. 940 ; 14 Sask. L. R. 
187.— CAN. 

PART XX. SECT. 13, SUB-SECT. 2.— 
A. (a). 

■a. Failure to make proper inouirips.] 
— By Bkpcy. Act a creditor who takes 
a mtge. & fails to make the proper in- 
quiries will be held to have knowledge 
of the insolvency of the mtgor. at the 
time of erivintf the mtge., & the mtge. 
will be set aside as a fraudulent prefer- 
ence. — Re Thompson, Ex p. Trustees, 
119231 4 D. L. R. 1028.— CAN. 

sb. .] — Whore the circumstances 

under which a debt is paid are such 
that a stronir suspioion would arise in 
the mind of an ordinal*}' business man 
as to the bona /idea of the payment, the 


payee ought to inquire closely into all 
the ciixjumstances. Otherwise, if the 
payer becomes bkpt., the payment will 
be construed as a fraudulent preforenco. 
— Re Sternberg (1924), 27 O. W. N. 
212 ; varying. [1924] 2 D. L. K. 49*. ; 
4 C, B. R. 628 —CAN. 


6 ; 2 C. B. K. 16.- CAN. 

7537 V. That debtor hardpreaaed 

for money.] — Held : not sufflrfent to 
infer that a creditor had constructivti 
notice of an act of bkpcy. — Re 
Robbins, Exp. Root, [1924] 3 D. L. li. 
90 ; 4 C. B. R. 670.— CAN. 


PART XX. SECT. IS, SUB-SECT. 2.— 
A. (b). 

■ 0 . General rule.] — When a person 
knows of an act of bkpcy. or wilfully 
refrains from making such inq^ulrles 
os would give him such knowledge, 
or where the facts are such that on act 
of bkpcy. had been committed, such a 
' B deemed to have notice. — 
Sx p. Goldstein, [1923] 3 
; 4 G. B. R. 84.— CAN. 

7637 iv. Thai debtor financially 

emharraased.] — Held : not of itself 
knowledge of insolvency. — Re Webb 
(1921), 64 D. L. R. 633 ; 61 O. L. R- 

263 


jperson win o 
Re Hersh. i 
D. L. R. 101 


PART XX. SECT. 13, SUB-SECT. 2.— C. 

7681 vi. .] — Every pay- 

ment made by bkpt. within a short, 
time of his bkpcy. is regarded with 
suspicion by tho ct. as likely to be a 
fraudulent prefoi*enee. The onua is 
on the payee to show that he bad no 
knowledge of an a\ ailable act of bkpcy., 
actual or coustiuctive, that bo gave 
some consideration for the payment & 
that he was actuated by no fraudulent 
motive in accepting such payment. — 
Re Howard Graham & Co.. Ex p. 
Graham, [19231 2 U. L. II. 1024 ; 3 
C. B. R. CAN. 



Cases 7601- 7670a. 


English and Empire Digest Supplement. 


7601. Add. Citation : — revsg. S. C. svh nom. Re 
Wix, Ex p. Chatterby, 29 W. R. 400. 

7603a. Employee ot company — ^Refusal of 

company to pay — Termination of employ- 
ment alleged.] — Bkpt., after his adjudication, 
entered into an agreement of service in 
writing for one year at a salary of £1,000, the 
agreement being signed in the name of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, “ managing director.’’ An order 
was subsequently made by a registrar, under 
1914 Act, s. 51 (2), that £300 out of a sum of 
£416 13s. 4cd. due under the agreement from 
the co. Ai/or its managing director to bkpt. 
be forthwith paid by them to the trustee of 
the estiite of bki)t. When the registrar made 
that order tiie only parties before the ct. were 
the trustee bkpt. Neither the co. nor its 
managing director paid the £300, but alleged 
ivhat notliing was due to bkpt. upon the 
ground tliat he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
tlie High Ct. upon the co. & its managing 
director asking for a declaration that he was 
entitled to the £300 from resps. as forming 
part of the property of bkpt., & for an order 
for i)ayment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract which 
could be treated by resps. as an anticipatory 
breach. No point was taken as to whether 
the managing dii*ector was properly made a 
resp. : — Held : in the circumstances there 
must be a declaration & order for payment 
in terms of the notice of motion. — Rc Lavey, 
Ex p. Trustee, [1920] 1 K. B. 674 ; 89 
L. J. K. B. 24 ; 122 L. T. 592 ; [1920 j B. & 
C. R. 43 ; subsequent proceedings. [1920] 
B. & C. R. 186. 

7626. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

7636. Add. Annotation : — Mentd. Brown v. Greg- 
son, [1920] A. C. 860. 

7638. Add. Annotations : — Refd. Re Leeds & 
Batley Breweries & Bradbury’s Lease, Brad- 
bury V. Grimble, [1920] 2 Ch. 548 ; Mcllroy 
V. Clements (1923), 67 8ol. Jo. 402 ; Rider v. 
Ford, [1923] 1 Ch. 541. 

7639a. Contract for sale of goods.] — Hussey v. 
Fiddalu (1699), 12 Mod. Rep. 324 ; Holt, 
K. B. 95 ; 3 Salk, 59 ; 88 E. R. 1353. 

AmioUition .-—Refd. Hltohln v. Campbell (1772), 2 Win. Bl. 

827. 

7648a. Assuming management of farm.] — 

Held : — a sufticient election to take the 
term. — T homas v. Pemberton (1816), 7 

Taunt. 206 ; 129 E. R. 83. 

7648b. Milking cows.] — Held: — assignees, 

having allowed bkpt.’s cows to remain upon 
the demised premises for two days & ordered 


them to be milked there, thereby becixme 
tenants to the lessor. — Welch v. Myers 
(1816), 4 Camp. 368 ; 171 E. R. ri7, N. P. 

7649a. ,] — Where assignees put a term 

up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, &, there being no bid- 
ders, interfered no further in the matter, & 
never received rents : — Held : they were not 
answerable in covenant to the lessor. — 
Turner v. Richardson (1806), 7 East, 
335 ; 3 Smith, K. B. 330 ; 103 E. R. 129. 

Annotations: — Consd. Copeland v. Stephens (1818), 1 B. 
& Aid. 593. Distd. Hanson v. Stevenson (1818), 1 B. & 
Aid. 303. Apld. Lindsay v. Liinbert (1827), 12 Moore, 
G. P. 209. Consd. Williams v. Taylor (1869), 21 L. T. 
612 ; Tittertoii v. Cooper (1882), 9 Q. B. D. 473. Refd. 
Hill V. Bobio (1818). 2 Moore. C. 1*. 342 ; Williams v. 
Bosanquet (1819), 1 Brod. & Bing. 238 ; Doe d. Palmer 
V. Andrt'ws (1827), 4 Bing. 318 ; Wollaston v. Hakewill 
(1841), 3 Man. & G. 297 ; Mackley v. Pattenden (1861), 
30 L. J. Q. B. 22.“! ; Levi v. Ayers (1878), 3 App. Ca.s. 842 ; 
Hill V. East 6c West India Dock Co. (1884), 9 App. Cas. 
448. Mentd. Clark v. Calvert (1819), 8 Taunt, 742. 

7649b. S. P. Carter v. Warne, No. 9026a, post. 

7649c. .] — Where assignees for the pur- 

pose of preventing a distress paid arrears 
of rent due, at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, & the effects were soon 
after sold & the lease was at the same time 
put up to sale by order of the assignees, but 
there were no bidders for it ; — Held : they 
were not liable to the landlord as assignees 
of the lease. — Wheeler v. Bramah (1813), 
3 Camp. 340 ; 170 E. R. 1401. 

Annotations:- Consd. Copeland v. StephenH (1818), 1 B. & 
Aid. 593. Distd. HanHon v. StevenHon (1818), 1 B. & Aid. 
303. Refd. Hancock v. Wclyh (1816), 1 Stark. 347 ; Doo 
d. Palmer v. Andi'ewH (1827), 4 Bing. 348 : Goodwin v. 
Noble (1857), 8 E. 6c B. 587. 

7e50a, Carrying on business lor benefit of 

creditors.] — Where 11 le assignee kept bkpt. 
in the premises, carrjdng on the business for 
the benefit of the creditoi's from Nov. 15, 
1823, until Apr. following, but on Dec, 22, 
1823, had disclaimed the lease by letter to 
the landlord : — Held : the assignee, notwith- 
standing such disclaimer, had elected to 
accept the lease. — Clark v. Hume (1825), 
Ry. & M. 207 ; 171 E. R. 995. 

7652a. To prevent distress.] — Wheeler 

V. Bramah, No. 7649c, ante. 

7653a. .] — Held : to amount to an 

acceptance of the lease. — Page v. Godden 
(1818), 2 Stark. 309 ; 171 E. R 655. 

7662. Add. Annotation : — Mentd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

7665. Add. Annotation : — Mentd. Betts v. Price 
(1924), 40 T. L. R. 589. 

7670a. .] — Cartwright v. Glover 

(1861), 2 Giff. 620; 30 L. J. Ch. 324; 3 
L. T. 880 ; 7 Jur. N. S. 857 ; 9 W. R. 408 ; 
66 E. R. 260. 

Amwtation : — Refd. Wilson v. Wallanl (1880), 5 Ex. D. 155. 


7681 vii. .1 — Re Grocebt 

Specialty Co., Re Shulman, [1923] 2 
D, L. B. 316 ; 3 C. B. R. 46 ; affd-» 24 
O. W. N. 90.— CAN. 

part XX. SECT. 16, SUB-SECT. 1. 

£ 1. Right of trustee to give notice 

of intention to retain — Acceptance of 
rent Ini lessors.] — Held : Bkpey. Act. 
s. 13 U 5), extends sect. 52 (5) to all 
rases whore proceedings are taken 
under sect. 13 so os to enable cither 
ti’ustee or debtor himself to overcome 
the forfeiture & elect to retain the 


demised pi’cmiBos for the whole or any 
part of the term. If this construction 
of the Act was wrong, the lessors had 
waived their rights by acceptance of 
rent with full knowledge of the ciroum- 
Btanecb & notice of election to retain. — 
Re McKay (1921), 51 O. L. R. 86 ; 2 
C. B. It. 59 : 64 D. L. R. 699.- CAN. 

PART XX. SECT. 16. SUB-SECT. 6.— A. 

7672 I. Within what time — Extension 
of time — Ro'ivcr of court to grant .] — 
Re Rogers (Deceased) (1926), 26 
8. R. N. S. W. 526 ; 43 N. S. W. W. N. 


143.— AUS. 

7676 i. Sufficiency of disclaimer — 
Delay in taking decisive steps .] — By 
virtue of Bkpey. Act, s. 52, when the 
trustee does not decide, within a 
month after the bkpey., to retain 
premises held under a tenancy not 
yet expired, this is taken to be a 
disclaimer of the pitiimses & puts an 
end to the tenancy Sc also to a sub- 
tenanev created by the tenant. — 
Seguier V. Dufresne (1922), Q. R. 
60 S. C. 525.— CAN. 
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7681 • Add* Annotation : — Mentd. Gray v. Spyer, 
[1922] 2 Ch. 22. 

7681a. Statutory tenancy — Under Rent Re- 

striction Acts.]— Parkinson v* Noel, No. 
7782b, post 

Add. Anyiotation :■ -Mentd, liichmond v. 
SaviU, [1926] 2 K. B. 530. 

7686. Add. Amwial'ton : — Mentd. Richmond v. 
Savill, [1926J 2 K. B. 530. 

7689, Add. Citation : — suh nom. Re Clayton &> 
Beaumonts’ Contract, 2 Mans. 345. 

7689a. Shares — Subject to equitable charge.] — The 
registered owner of fully paid shares in a 
private co. charged them in favour of W., & 
handed him the certificates & a blank 
transfer. He subsequently gave other equit- 
able charges to other mtgees. On the owner’s 
bkpcy. his trustee disclaimed all my 
interest ” in the shares under 1914 Act, but, 
iis the blank transfer wfis not completed & 
lodged & none of the mtgees. applied for a 
vesting order, bki)t.’s name remained on the 
register: — Bold: (1) as between himself & 
the co., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
the mtgees., ho could only vote as they 
dictated ; (2) the trustee could not have 

disclaimed more than the equity of redemp- 
tion in the shares. Qu. : whether a trustee 
can disclaim unincumbered fully jjaid shares. 
—Wise v. Lansdell, [1921] 1 Ch. 420 ; 90 

B. J. Ch. 178 ; 124 L. T. 602 ; 37 T. L. R. 167 ; 
[1920] B. & C. R. 145. 

7692. Add. A^inoial ion : —Held. Re Wait, [1920] 
Ch. 961^. 

7693a. Sub-contract for sale of land — Contract for 
purchase of land need not be disclaimed.] — 

Where a person, who is subsequently ad- 
judicated bkpt., has ent(ired into a contract 
for the purchase of land & into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the conti-act of pui’chase. If the 
sub-puj'chaser lias paid a deposit he has 
a lien upon such interest in thes land as 
bkpt. possi\sscd before his bkpcy., including 
the light, if any, to specific performance of 
the contract of ^lurchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to 
the overriding equity of the original vendor. — 
Re Gough, Hanning v. Lowe (1927), 90 
L. J. Ch. 239 ; 71 Sol. Jo. 470; [1927] B. & 

C. R. 137, 1). C. 

7704. Add. Annotations : — Refd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Be Lister, Ex p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 140. 


Mentd. Victoria City v. Vancouver Island 
(Bp.), [1921] 2 A. C. 384 ; Leitch c. Plmmott, 
[1929J 2 K. B. 236. 

7735. Add. Citations: — suh nom. Re Wegu, 
Ex p, H ANBURY, 12 L. J. Bey. 43 ; suh nom. 
Re Wegg, Ex p. Banbury, 7 Jur. 660. 

7751. Add. Annotations : — Consd. Rc Hyams, Ex 
p. Lindsay v. Hyams (1923), 93 L. J. Ch. 184. 
Refd. Re Lister, Bradford Overseers & Corpn. 
V. Hurrance (1925), 42 T. L. R. 143. 

7756. Add. Annotation : — Consd. Re Lister, Brad- 
ford Overseers &: Corpn. v. Hurrance (1025), 
42 T. L. R. 143. 

7756a. Right to compensation.] — 

Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from il benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by tlie tenant, 
& the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom ari'ears of rent ai’e due, the 
landlord is not bound to account for such 
payment. — Re Wadsley, Bettinson’s Re- 
presentative V. Trustee (1925), 91 

L. J. Ch. 215 ; [1925] B. & C. R. 76, D. C. 

7764a. Liability for rates for period of occupa- 

tion until disclaimer.] — Where a trustee in 
bkpcy. goes into occupation of onerous pro- 
peity & subsequently disclaims the property, 
he is liable to pay the rates on the property 
for the period of his occupation. — Re Lister, 
Bradford Overseers Corpn. v. Dur- 
RANOE (1925), 95 L. J. Ch. 145; 42 T. L. R. 
143 ; 89 J. P. Jo. 692, C. A ; sub nom. Re 
Lister, Ex p. Bi*adford Overseers & Bradford 
Corpn., [1926] Ch. 149; suh nom. Re Lister, 
Ex p. Bradford Overseers & C’orpn. v. 
Hurrance, 134 L, T. 178; 90 J. P. 33; 24 
L. G. R. 67; [1926] B. & C. R. 5. 

7765. Add. Annotation : — Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

7766. Add. Amiolation : — Mentd. Richmond v. 
SaviU, [1926] 2 K. B. 530. 

7767. Add. Annotation : — Mentd. Riclimond v. 
Savill, [1926] 2 K. B. 530. 

7769. Adds Anyiotations : — Refd. Harrison v. 
Holland, [1921] 3 K. B. 297 ; Chillingworth 
V. Esche, [1923] 1 Ch. 576. Mentd. Cohen v. 
Sellar, [1926] 1 K. B. 536. 

7775. Add. Annotation} : — Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

7776. Add. Annotation : — Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

7778. Add. Annotations : — Consd. Re Hyams, 
Ex p. Lindsay v. Hyams (1923), 93 L. J. Cli. 
184. Refd. Re Lister, Bradford Ovei*secrs 


7676 ii. Verbal disclaimer — No 

consent of creddors.] — Held : the 
assignee could not make a diBclaimer 
of a debt without the consent of the 
creditors. — B kowne v . Sidney Mills, 
Ltd., [1020J 28 B. C. R. 73.— CAN. 

PART XX. SECT. 16, SUB-SECT. 6.- E. 

7761 i. On trnstn— Jiiuht to remove 
fixtures .] — Where A. imrchased a 
tenant’s interest in leased jjremises 
inoludiin? trade flxtUHJS & the last 
tenant had made an u^jsiffninent for 


the l>eneflt of creditors to deft., who 
jfave a disclaimer : — Held : the fixtures 
belonged to deft., & he had the right 
to remove them within the three 
months’ delay given l>y CTeditom’ 
Trusts Deeds Act, s. .'i5 (1 ), — Winte- 
mute r. Taylou, 119191 2 W. W. K. 
882.- - CAN. 

sd. On ( reditors —Disclat mer of assets. ] 
— A soouied ci-editor put in a claim 
against bkpt.’s estaU^ for cortnin 
assets, which assets the trustee dis- 
claimed : — Held : the ct. bould not 
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order the trustee to accept thosi^ asset s 
as part of the estate. — He Canadian 
CaRI’ET & COMFORTEK MaNIU* APTLRIN O 
Co., Ex p. A.-G. FOR C’ANADA, [19241 4 
D. L. R. 1307 ; 5 C. B- K. 54.— CAN. 


7770 ii. liidhl jiosscss'ion .] — 

A monthlv tenant remained in pos- 
session after being adj utlie^lted in- 
solvent. The olbeial assignee having 
disclaimed interest : — Held : the land- 
lord was entitled loan order for posses- 
sion. — He Abubakkr Haji Abdui.la 
(1924), 1. L. K. 48 Bom. 580. — IND. 
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& Corpn. V. Durrance (1925), 42 T. L. R. I 
148. 

7778a. .] — After a debtor has been 

adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s. 54 (2), & he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor. — He Hyams, Ex p. 
TiiNDSAY V. Hyams (1923), 93 L. J. Ch. 184 ; 
130 L. T. 237 ; [1923] B. & C. K. 173, C. A. 

7782a. Rights as to statutory tenancy — 

Under Rent Restriction Acts.] — The effect of 
a disclaimer by a trustee in bkpcy. of bkpt.’s 
interest in a quarterly tenancy is to deprive 
the tenant of any further interest in the 
demised premises, &, consequently, he is 
debarred from relying on a statutory tenancy 
therein under the above Acts. — Reeves v. 
Davies, [1921] 2 K. B. 480 ; 90 L. J. K. B. 
075 ; 125 L. T. 354 ; 37 T. L. R. 431, C. A. 

J nuofulions : — Consd. Koe v. llussell, 11928J 2 K. B. 117. 

Refd. Mellows ?3. Low, [1923] 1 K. B. 622 , Parkinsoa r. 

Noel, 1192:{] 1 K. B. 117. 

7782b. .] — A statutory tenancy 

under Increase of Rent & Mortgage Interest 
Restrictions Act, 1920 (c. 17), is “ property ** 
of the tenant within 1914 Act, s. 107. 

Pltfs. having let to deft, a dwelling-house 
to which the Act of 1920 applied, deft, 
ictained possession of it after ttxe expiration 
of the term under the provisions of that Act. 
Deft, was afterwards adjudicated bkpt., & 
the trustee in bkpcy. disclaimed any interest 
in the house. In an action by pltfs. against 
deft, for possession of the house &; mesne 
profits : — Held : (1) the statutory tenancy to 
which deft, became entitled under the Act 
of 1920 was “property” within 1914 Act, 
s. 1 07, & passed under sect. 53 to his trustee 
in bkpcy ; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist & was no longer available for the 


benefit of deft., & consequently pltfs. were 
entitled to judgment. — Parkinson v, Noel, 
[1923] 1 K. B. 117 ; 92 L. J. K. B. 361 ; 128 
L. T. 638 ; 67 Sol. Jo. 184 ; 21 L. G. R. 130. 
Annotations: — As to (1) Consd. Keevos v. Dean, Nunn v. 
Pelleprrini. [192.31 2 K. B. 804. Expld. Lovibond v. Vincent, 
[1929] 1 K. B. 687. -4s to (2) Reid. Mellows v. Low. [1923] 

1 K. B. 522 ; Iloo v. Russell, [1928] 2 K, B. 117. 

7789a. On mortgagee — Of shares — Bankrupt's 
name still on register.] — Wise v. Lansdell, 
No. 7689a, ajite. 

7791. Add. Annoiaiioiis : — Refd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Re Lister, Ex p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 
Mentd. Victoria Citv v. Vancouver Island 
(Bp.), r]92]l 2 A. C. 384 ; Leitch v. Emmoit, 
[1929] 2 K.B. 236. 

7801a. .] — Naish v. Tatlock (1794), 

2 Hy. Bl. 319 ; 120 E. R. 573 
Annotations : — Consd. Vincent v. Godson (1853), 1 fcSm. & G. 
384. Refd. How V. Kennot (1835), 3 Ad. & El. 659. 
Mentd. Hiohardsou v. Hall (1819), I Brod. & Bing. 50: 
Nation v. Toxer (1834), 1 Cr. M. & R. 172 ; Seaton v. 
Booth (1836), 4 Ad. & El. 528. 

7801b. .] — Beard v. Davidson (1843), 

1 L. T. O. S. 646. 

7811. Add. Annotation: — Consd. Re Farrow’s 
Bank, [1921] 2 Ch. 164. 

7821. Add. Annotations : — Refd. Re Ilyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 

7832. Add. Annotations : — Refd. Re Ilyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers &> Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 

7835. Add. Annotatiom : — Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 

7836. Add. Annotations : — Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925). 42 T. L. R. 143. 

7867a. One year’s rent due before registration of 
composition deed.] — W illiams v. Cadbury 


7787 iii. .] — A diaelaiiuor of a 

lease by an asci(uice for the benefit of 
creditors : — Held : to operate os a 
forfeiture & not a surrender, Sl to 
effect the termination of a sub-lease 
srranled by the aasi(?nor. — Kerb v. 
Capital Grocert, Ltd., [1921] 1 
VST. W. R. 1221 ; 59 D. L. R. 388 ; 1 
C. B. R. 490.-^AN. 

7788 i. Liability to ijcciment .] — 

Whore a tenant, who has i*eplaced 
bkpt. on disclaimer of the lease by the 
trustee, has betrun an action of eject- 
ment against the sub-tcnunt, who 
refuses to quit, the promises, if the latter 
does not avail himself of his rights 
under 11 & 12 Goo. 5, c. 17, s. 43, but 
oontxjsts tbo action & allows it to 
proceed to judgment, he cannot then 
present a petition invoking his rights. 
— Seguibr V. Dufresne (1922), (J. R. 
60 S. C. 626.~CAN, 

PART XX. SECT. 16. SUB-SECT. 6. 

7815 i. Jn what cases — Trvsfee eM- 
ing not to ta1u .\ — The order for posses- 
sion under Bkpt. &: Insolvent Act, 
1857 (Ir.), 8. 271, Is consequential upon 
the order to assignees to elect, & 
though the judge has a discretion, yet 
upon the assignees electing not to take 
the premises, there is a vrinid facie 
duty upon the judge to make the order 
for poshCf’sion unless good reason is 
shown to the contrary, the object of 
the sect, being to protect the lundloid 


from being loft with a bkpt. tenant. — 
lie Keane (1922), 57 1. L. T. 5.— IR. 

PART XX. SECT. 17. SUB-SECT. 3. 

se. Property claimed by lienholders d' 
mortaaaees.y—Held: the prohibition 
in Landlord's Rights (Bkpcy.) Act, 
Alta., 1924 (c. 12), s. 3, as to distress 
for rent not applicable to above pro- 
perty, the estate having no beneficial 
interest therein. — Re Hamilton & 
Oakes, [1928] 2 D. L. R. 514 : [1925] 
1 W. W. H. 172; 5 C. B. R. 465 — CAN. 

PART XX. SECT. 17, SUB-SECT. 4. 

p i. .] — A sheriff who has seized 

& is in possession imder a landlord's 
distress warrant prior to the tenant 
making an autnoilsed assignment 
under Bkpcy. Act, is botmd to hand over 
the goods to the trustee in bkpcy. on 
demand. — He Work & Day Estate, 
[1921] 2 W. W. R, 94; 68 D. L. R. 
377 ; 1 C. B. R. 553.-— CAN. 

PART XX. SECT. 17, SUB-SECT. 5. 

d i. Goods seized by landlord — 

Liability for costs of seizure. \ — Held : 
the trustee was entitled to the posses - 
fcion of the goods without paying the 
costs of the seizure. — Gardner v. 
Guy SiTiEKT Garage (1922), 70 

D. L. R. 57.— CAN. 

PART XX. SECT. 18, SUB-SECT. 1. 

7907 v. Rond Purchased by 
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bankrupt from trust of which bank- 
rupt sole trustee, — Refusal to assign — 
Person appointed to assign.] — The 
estate of bkpt., who was serving 
a sentence of penal servitude, in- 
cluded an interest amounting to £50 
in a bond & disposition in security. 
He had bought the Interest from a 
trust in which he was sole trustee, 
but be had never had the title trans- 
ferrod from himself as trustee to him- 
self as an individual. The borrower 
ofFerod to repay the loan on receipt of 
a valid discuarge, but he would not 
accept a discharge signed by the trustee 
in bkpcy. The trustee, therefore, 
prepared an assignation of tbo bond by 
bkpt. to himself, hut bkpt. refused 
to sign it, & persisted in his refusal in 
spite of an order pronounced upon him 
in the Sheriff Ct. No pains could 
follow, as bkpt. was already in prison. 
The trustee then presented a petition 
craving the ct. to authorise the clerk 
of ct. to sign the assignation on bkpt.'s 
behalf. The parties Interested in the 
execution of the assignation in the 
inannor proposed having lodged In 
process letters of consent thereto, the 
ct., in view of the small sum involved, 
granted the prayer of the petition. — 
PENNETx'fl Trustee, [1928] S. C. 605. 
-SCOT. 

7868 ii. .] — Re Williamson' 

(1927), 38 B. C. R. 479.— CAN. 
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(1807), L. R. 2 C. P. 453 ; 36 L. J. C. P. 233 ; 
16 L. T. 364 ; 15 W. R. 905. 

Uxiiona Digtd. Solby v. Greaves (1808). L. R. 3 C. P. 

' FoUd. He. Douglas, Ex p. Ryder (1871), 6 Ch. App. 

413. 

7868. Add. Annotation AM. He Wells, [19291 
2 Oh. 269. 

7869a. .] — "Pbe lessee of a farm, in respect of 

which the rent was payable quarterly, dit‘d 
int estate in 1928, & his administratrix entered 
into jiossession. JSubsequtuitJy an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one (piarter’s rent 
was unpaid. A receiver was appointed, Ac 
ultimately the lessor, iJiree quarters’ rent 
being by that time due to him, took out a 
summons, in the administration action, for 
the i)ui‘})ose of ascertaining whether, having 
regard to Administration of Estates Act, 
1925 (c. 23), s. .‘U (1), which applied the 
law of bkpcy. to the administration of 
insolv(uit estates, ho was entitled to distrain 
on the property i—JIdd : there was nothing 
in 1914 Act wliich intorfercxl with the land- 
lord’s light to distrain, A he w'a.s entitled 
to distrain for the three quarters’ rtuit.--- 
Ur Wkdls, [19291 2 dh. 269 ; 98 L. J. Oh. 
407 ; 141 L. T. 323. 

7870. Add. Annotation : — Mentd. Richmond v. 
Savin, [1926] 2 K. B. 530. 


7878. Add. Annotation : — Apld. Re Johns, Worrell 
V. Johns, [1928] Ch. 737. 

7913. Add. Citation 12 L. T. 25. 

7931a. .] — Assignees of a bkpt. agreed to 

sell a part of his estate, Ac lUed a bill for 
specjilic performance. It turned out that 
the estate was v(*sted in an assignee under a 
previous insolvency. After the master had 
iriade his report, ux)on a reference as to title, 
the assignetj in insolvency olTored to concur 
in the sale : — Held : a good title could be 
made.- -SiuEBOTHAM v. Barrington (1811), 
4 Beav. 110 ; 10 L. J. Ch. 302 ; 5 Jur. 429 ; 
49 E. B. 280. 

Annotation : — Reid. IT’tiser r. Wood (1845), 8 Beav. 339. 

7949. Add. Annotations : — Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch 667. 

7950. Add. Annotations : — Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

7950a. .] — If bkpt. join with his trustee 

in selling th(i goodwill A business previously 
carried on by bkpt., Ac agrees with tlie 
purchaser not to carry on a similar business 
w'itliin a prescribed district, such agreement 
is binding on him. — Buxton Ac High Peak 
PUBI dSHlNG & GENERAU PRINTING CO. V. 
Mitchell (1885), 1 Cab. Ac El. 527. 

7951. Add. Annotation : — Mentd. Pirie v. Richard- 
son (1926), 70 Sol. Jo. 1023. 


Part XXI. — Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7968a. — Qn. : wliet-hei* the assignee 

of an insolvent can iriaintaiu an ;i(;tion against 
iiii attorney for negligence in prcqjaring a 
h'ase fi»r the insolvent, wli(U*(‘by he tailed to 
obtain ])ossession of the premise's (h*mised. — 
Dklafielo V. Freeman (1829), 6 Bing, 294 ; 
3 Moo. Ac P, 704 ; 8 lu J. O. S. 0. P. 70 ; 130 
E. R. 1293. 

7971, Add. Annotation : — Mentd. Prosperity i;. 
Lloyds Bank (1923), 39 T. L. R. 372. 


7974. Delete the words “ the damage suffered, 
if any . . . claim should be made.” 

7984. Add. Annotation : — Consd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

7987, Add. Annotation : — Mentd. Ford v. Radford 
(1920), 36 T. L. R. 658. 

7992. Add. Annotations : — As to (1) Refd. Ellis v. 
Torrington (1919), 89 L. J. K. B. 369. 
(Generally, Mentd. Rc Harrington Motor Co., 
Fje p. Chaplin, [1928] Ch. 105. 


PART XX. SECT. 18, SUB-SECT, 2. 

h i. Nature of trustee's title.] — 

Dok cl. Rankin v. ANimEWs (1883), 
22 N. B. R. 425.— CAN. 

sf. Interference by court.] — He Gold- 
berg (Ont.), ri927] 4 D. L. R. 775 ; 
8 C. B. R. 463.— CAN. 

PART XX. SECT. 18, SUB-SECT. 4. 

8g. T nadequary of jtricc -W'/icthrr 
qround, for re'irisswu.] -The ct., UJider 
tJio CMDUimstuuces of the ease, refused, 
upon tlie ai)i)lieatioii of a dehfor who 
had asai^rned all hia i)royiei'tv in trust 
for hia ereditora, to set aside a sale 
madcj by the tTustees, on the ground 
of inadequacy of prua*. — Linton v. 
Mtcuie (1859), 7 Gr. 182.— CAN, 

PART XXI. SECT. 3, SUB-SECT. 1. 

k (p. 977) i. Production of 

power of attorney.] — A trustee resident 
In Ontario was replaced by a trustee 
resident in Quebec, who was authoriacd 
to proceed with the action of the former 
trust^ie but failed to produce any 
power of attorney : — Held : production 
not necessary* — M orris v. Kline, 
Demers. Garnishee (1922), 6G D. L. R. 
330. — CAN, 


sh. Duty to sue in official name.]— 
I’lLf., m his oflieia) capacity as truHl.ee 
in bkjiev., used his own nanie instead 
of his offleial title in an action: — Held: 
to avoid any difhciilty the acMon 
should b('> tivated aa an issue dirt*eted 
under Bkpcy. Rule 120, as the form 
of action only alIoc<^ed the question 
of costa. It was of no real eonse- 
qiionco 08 Bkpcy. Ac*t, 8. 16, jiroviding' 
that tho trustee may Bue in his own 
name, la permissive. — Fitzgerald v. 
Mf3MoRUow, [19231 4 D. L. R. (>19 ; 
52 O. L. R. 383 ; 3 C. B. R. 29.— CAN, 

7998 ii. .] — Except in tboae 

cases where a creditor is authorised 
under Bk)K*y. Act, a. 35, to toko pro- 
ceedings, onv proceeding to be token 
for tho Ijoneflt of bkpt.’s or authorised 
assignor’a estate must be taken by 
the tniHtAje or authorised assignet). — ■ 
Houldtng V. (Canadian Credit Men's 
Trust Ashocn., Ltd., (1921 1 2 W. W. R. 
899 ; 14 Sask. L. R. 356.— CAN. 

8000 lii. Proceedings begun xn 

wrong court- — Transfer of proceedings.] 
— Where procoediuers had lu^en com- 
menced in the wrong ot. : — Held : tho 
piocoedings should bo continued tinder 
Bkpcy. Act, r. 120; Sc an order trans- 
ferring the proceedings to the bkpcy. 
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side should bo made it necessary — 
Salter & Arnold, Ltd. r. Dominion 
Bank, [1922] 3 W. W. R. 203; 68 
D. L. R. 7G2.— CAN. 

8000 iv. ApplicaHon at chambers 

for declaration — Matter within juris- 
diction of Bankruptcy Court.] — W'bcro 
there was no question in the action 
that could not bo fully N; cffcotuallv 
dealt with by tho judge m bkpcy. m 
the summary way provided by r 120 : 
— field : tlie application must be 
referred to the judge in bkpcy. to l)c 
dealt with liy him, an interim injunc- 
tion to stand in the meantime. — 
Pi ASTERN Trust (’o. r. Lloyd Manu- 
facturing Co., 11923] 2 I). L. B. 852 ; 
56 N. S. R. 246; 3 C. B. R. 710.— 
CAN. 

8000 V. Action to set aside 

settlement made by bankrupt.]— A 
trustee in bkpcy. brought uction in the 
Supremo Ct. to set asjfle a M'ttlement 
made by bkpt. in hivoiir of deft. & 
voidable under Bkpcy. Act, 8. 29 — 

Held : the action was improperly 

taken ; the trusto<^ should have pro- 
ceeded under r. 120, which provides 
a summary method of disposing of 
mattei-s of this kind by a motion In 
chambers, which may afterwards take 

17 
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8002. After this case add ** See, now, Order of the 
Lord Chancellor, dated Aug. 15, 1921, [1921] 
W. N. 362.»» 

8025a. Sale of goods — After making of vesting 

order.] — Ford v» Dabbs (1843), 5 Man. & (1. 
309 ; 6 Scott, N. li. 192 ; 12 L. J. O. P. 134 ; 
134 E. R. 583. 

Annotatwrm : — ^Refd. Williams v. Chambers (1847), 10 Q. B. 
337 ; Jackson v. Bnmham (1852), 8 Kxch. 173. 

8033. Add. Annotation : — ^Refd. Anglo-Baltic &. 
Mediterranean Bank v. Barber, [1924] 2 K. B. 
410. 

8034. Add. Annotation : — Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 

8040. Add. Annotation : — Mentd. Robinson v. 
Midland Bank (1925), 41 T. L. R. 402. 

8040a. ' .J -A. was in possession, on 

Oct. 23, 1847, of barges which liad belonged 
the bki>t.. On Oct. 29, A. sold to B. A 
liat issued Nov. J on an act of bkpcy. com- 
mitted Nov. 3. 'File barges were demanded 


from A. in Mar. 1848 : — Held : the assignees 
could not maintain trover against A. upon 
counts stating the possession of the assignees 
and a conversion pending their title. — 
Stanfield v. Stapfe (1849), 13 L. T. O. S. 
489. 

8051. Add. Annotation : — Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

8064. Add. Annotation : — Refd. Ord v. Ord, [1923] 
2 K. B. 432. 

8060. Add. Annotation : — Mentd. Howell v. Evans 
(1926), 134 L. T. 570. 

8081. Add. Annotation: — Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 

8092. Add. Annotations : — Mentd. Bradford v. 
Price (1923), 92 L. J. K. B. 871 ; Jones 
(Holloway) v. Woodhouse, [1923] 2 K. B. 117. 

8097. Add. Annotation : — Consd. Knight v. Pon- 
sonby, [1925] 1 K. B. 545. 

8104a. Costs of carrying out order of court.] — 

Upon a motion by a trustee in bkpcy. to 


the form of an isHuo or trial ; tlio ct. 
should diacount/Oiianco costly pro- 
ceed in i?h when Hummary & inexpensive 
proceedings are open to the trustee. — 
Stillwater Litmbeu & Shingle Co. 
V. Canada Lumubji & Timber Co., 
[19231 2 D. L. R. 900 ; 32 B. C. R. 81 ; 
[19231 1 W. W. R. 1333.— CAN. 

8000 vi. Proceedings to set aside 

sale or transfer hy hanlcrupt.}—Al^ 
action by a trustee in bkpcy. to set 
aside a conveyance by debtor must bo 
oommiiueod as pn'soribcd by r. 120, 
by summary application to the bkpcy. 
judge in chambers, & not by a writ of 
Hiimmons in the Ct. of K. B. — He 
Viscount Drain Growers Co-opera- 
tive Assoon.'h Trustee v. Brum well 
& Royal Bank, 11924J 3 1). L. R. 803 ; 
11924] 3 W. W. R. 54 ; 5 C. B. R. 94.— 
CAN. 

8000 vii. Appellate court — Ap- 

peal against judgment in favour of 
bankrupt — Judgment assigned hy hank- 
rupi to third party.] — field : the trustee 
in bkpcy. had a right lo resume the 
action in the interest of the estate. — 
Freedman v. Hart, He B a title 
(1922), 08 D L. K. 288; 2 C. B. R. 
536.— CAN. 

sj. Assent of inspectors — Whether 
necessary — Motion for directions.] — He 
Jacobhon, Ex p. Goldberg (N. B.), 
[1927] 2 D. L. R. 363 ; 8 C. B. R. 258.— 

CAN. 

Bk. Application for interim in- 
junction — Undertaking as in darruigas .] — 
Held : should bo made binding on a 
trustee in bkpcy. personally, when 
suing in his olHoial capacity, unless the 
ct. IS satisfied that the estate in his 
hands will be sufflciont to answer 
damages. A trustee is under no obliga- 
tion to take such a proceeding without 
proper indemnity from the creditors. — 
Brenner’s Trustee ti. Brenner, 
[1923] 3 D. L. R. 1097 ; 52 O. L. R. 
374 ; 3 C. B. R. 84.— CAN. 

si. Right to take prorevdings under 
State Bankruptcy Act — -Effect of Federal 
Act.] — Prior to tlie date of the com- 
mencement of the Bkpey. Act, 1924- 
1928, an order foi the sequestration 
of the estate of P. was made in the 
,Bkpciy. Ct. of this State. Subse- 
quent! v to that liatc the official assignee 
had taken out a notice of motion under 
Bkpcy. Act, 1898, a. 134, claiming 
against E. certain property as part, of 
the bankrupt’s estate : — Held : the 
official assignee had, rmder the State 
Bankruptey Act. prior to the com- 
mencement of the Bankruptcy Act, 
1921-1928. acquired tbo right, & bud 
a duty iinnosod on him, to institute 
the proceedings under sect. 134 of ilic 
Stat .0 Aet, — He Patwonb (1928), 28 
S. R. N. S. W. 575 ; 45 N. S. W. W. N. 
168.— AUS. 


PART XXL SECT. 3, SUB-SECT. 2. 

sm. Against holder of lien note on 
chattels — Description of chattels alleged 
insufficierU.] — Held: the trustee had 
no status to attack the lien note & 
It was valid as against him. The 
holder of the note must, on demand by 
the trustee, identify the chattels 
within ten days. — Re Gaudreau, 
Ex p. Carruthers (1922), 68 D. L. R, 
783.— CAN. 

8028 ii. A ction already brought hy 

bankrupt.] — Held : it might be continued 
by the trustoo. — Brenner v. American 
Metal Co., [1920] 19 O. W. N. 239; 
55 1). U R. 702 ; 1 C. B. R. 376.— CAN. 

8034 li. Unpaid purchme pru'e 

of shares — Sold hy broker.] — Where a 
trustee in bkpcy. gave shares belonging 
to bkpt.’s estate to a broker to be 
sold by him & the broker became 
bkpt. : — Held : the trustee was en- 
titled te sue the purchaser for the pnee 
of the shares. — Finlayson t\ Balfour, 
1V4IJTE S: Co., Re Thornton Davidson 
& Co. (1922), 70 D. L. R. 60.— CAN. 

sn. Action to recover money paid hy 
bankrupt in breach of trust ] — The 
trustee in bkpcy. has no right of action, 
at least without authority from the 
ce^tuis que trusU to recover trust 
money which was held by bkpt. & 
paid by him in breach of trust to 
others. — Salter & Arnold, Ltd. v. 
Dominion Bank, [1922] 2 W. W. R. 
280 ; 08 D. L. R. 757.— CAN. 

k i. Proceedings to recover land 
acquired collusively hy third party .] — 
Trustee, etc. v. Paruk (1921), 42 

N. L. R. 1.— S. AF. 

1 i. I Proceedings to set aside writ — 
Issued hy mortgagee to enforce security.] 
— An assignment imder Bkpcy. Act 
does not prevent the holder of a mtge. 
upon a vessel from enforcing his 
security before the Exeb. Ct. in 
Admlty., & a motion by the assignee to 
set aside the writ of suramons & 
warrant of arrest issued in the ot. by 
the mtgeo. against tbo ship should be 
dismissed with costs. The only right 
of the assignee imder Bkpcy. Act is 
to defend the action & he cannot 
otherwise interfere therein. — ^White & 
Co. V. The Ionia (1922), G9 D. L. R. 
94 ; 20 Exch. C. R. 327.— CAN. 

so. Proceedings to impeach sale of 
goods under Bulk Sales Act. 1917.1 — 
Re Packer, [1927] 3 D. L. R. 330 ; 60 

O. L. R. 402.— CAN. 

sp. Proceedings to recover debts — 
Presidency Towns Insolvency Act .] — 
Presidency Towns Insolvcucy Act, 
K. 7 , IS not limited in its scope to matters 
in which the official assignee, by tlie 
Operation of the insolvency law, claims 
a higher title than what the insolvent 
himself would have had, & the offlelal 


tissigne*' IS ciiiitled to proceed by way 
of motion imder sect 7 in (‘uses wlici*o 
he has a money elaim against strangers 
to tin? insolvency, the only limitation 
])luced on th(‘ jniTsdlction of the In- 
holveney Ct. b(‘ing that, when onco 
tile ofheial nssignee has summoned a 
witness, under sect. 36 of the Aet, 

that witnoB'=« disputes his iiulei)te(l- 
nesM, tl)e official assignet* has no opt,iou 
but to proc(‘ed by w'ay of suit. Where 
the official asHigi»ce, standing in no 
higher position i)y reason id the special 
provi^^ions of the insolvency law than 
the l)kpt. himself, seeks to recover a 
(lcl)t which IS not admitte(i,itisamatter 
of discretion foi* the jndgi* slttmg in 
insoKenev wladlier in any given case 
he should deal with smdj a claim in 
the lnKf>lv(‘ne\ Ct. or refer it to the 
mHcliineiy ol the onllnary cts.-- 
f)i-Fi(M\L Assignee i\ Napasimha 
Mi'daj.tar (1929), 1. R. 52 Mad. 
7J7.— IND. 

sq. Action under Deaths hy Accident 
(U^nipcnsalionA e/,1 998. 1 -The statutory 
rights ot action, given to a person bv 
Deaths hj Accident (/omponsatioii Act, 
J9U8, do(“-' not in th(5 event of siieli 
person's i>kpcy. pass to tlio official 
assignee under Bkj»i;v. Act, 1908, 
s. 01. Rt IfirHTER, 11929J N. Z. L. R. 
364.-^ N.Z. 

PART XXL SECT. 8, SUB-SECT. 6. 

8099 V. .J — Burns 

V. Graham, 11923] 4 D. L. R. 1111; 
53 O. L. li. 226 ; 4 C. B. R. 190.— 

CAN. 

8099 vi. Action 

commenced withend obtaining indemnity 
from creditors.] — Held : if it were 
nocoBBary under Bkpey. Act, s. 68 (2), 
& r. 64, that a special reason for award- 
ing costs against the trustee personally 
should bo assigned, it was the failure 
to arrange on indemnity before in- 
dulging in speoulativo litigation know- 
ing that ho had no assets. — Thorne v. 
Canadian Steering Wheel Co., 
[1923] 4 D. L. R. 1127 ; 52 O. L. R. 
460 ; 2 C. B. R. 445.— CAN. 

8099 vii. .1 — Held: 

Bkpcy. Act, s. 68 (2), provides that 
“ subject to the provisions of this Act 
& to General Rules, the costs of & 
Incidental to any proceeding in ct. , . . 
shall bo in the discretion of tbo ct.” 
The word '* ct. ” has impliedly a wider 
meaning than that given in the Inter- 

S rotation clause, & the soot, applies to 
16 Ct. of Appeal. In the present case 
the dause making the trustee person- 
ally liable should not be struck out. — 
Re KwoNo Tai Chong Co.’s Assign- 
ment (1922), 65 D. L. R. 132 ; [19221 
2 W. W. R. 229, sub nom. Canadian 
Credit Men’s Trust Absoon., Ltd. 
fL Jang Bow Eee & Yin Sheb, 
(1922), 31 B. C. R. 40.— CAN. 
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which bkpt.’s wife waa resp. a declaration 
was made that certain furniture which was 
upon premises occupied by bkpt. & his wife 
formed part of the property of bkpt. divisible 
among the creditors, & the ct. ordered the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
& incident to the motion. At the end of the 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of diiTerencc to be appointed by the 
judge, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
The furniture was valued by a firm of valuers 
selected by the wife out of three Arms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a price based \ipon the 
valuation. Upon the taxation of the trus- 
tee’s solrs.* bill of costs, th(^ taxing master 
disallowed as against the wife the fee paid 
by the trustee to the firm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniture by or on behalf ot 
the wife under the valuation did not come 
within the order, &; were not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation : — Held : the taxation must be 
reviewed & the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order & 
was therefore within the rule that wliere 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working i 
out the directions of the decree will be 
f , Ex p. CoiIEN & COHKN, 
[1920] 3 K. B. 625; 90 L. J, K. B. 31: 
[1920] B. & C. B. 182 ; stdiscquc'tit proccedii^gs, 
[1921] 1 K. B. 841. 

8104b. Costs of transcript of shorthand notes 

of evidence.] — The trustee by motion ai)xjlied 
against resp. to impeach certain tj’ansactions 
& gave formal notice by letter that he w ould 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. This | 
motion was dismissed with costs. On taxing ] 
resp.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrelevant 
to the motion & reduced counsel’s fees 


accordingly. On motion for a review of 
taxation : — Held : having regard to the 
terms of the notice to read tlie transcript 
resp.’s solr. was justified in bespeaking & 
paying for the whole of the transcript, & it 
was lus duty to supply the whole transcript 
to counsel, &, accordingly, resp. was entitled 
to all the costs of & consequential upon so 
doing . — Be Marks, Ex p, Vann, [1923] B. & 
C. R. 92. 

8114. Add. Annoialion i—'ReitL, lie Wait, [192G] 
Oh. 962. 

8115. Add. Anno/afio^i Mentd. lie Blyth Ship- 
building eSc Dry Docks (’o., Forster v. Blyth 
Slupbuilding & Dry Docks Oo., [1926J Oh. 
194. 

8138a. After-acquired property.] — An 

undischarged bkpt. can maintain an action 
in relation to after-acquiretl property subject 
to the right of his trustee to intervene A 
claim it. — Dyster??. Kandauk He Sons, [1926] 
Oh. 932 ; 95 L. J. Oli. 504 ; 135 L. T. 596 ; 
70 Sol. ,lo. 797 ; [1926] B & O. R. 113, O. A. 

8167. Add. Annolaiion : — Mentd. Manton v. 
Brocklebank, [1923] 1 K. B. 406. 

8168a. S. P. Matthews v. Dickinson (1817), 7 
Taunt. 399 ; 1 Moore, 0. V. 101 ; 129 F. K. 
160. 

Annotation:- Consd. Whitnortli r Hall (1831), 2 B. Atl 
CDa. 

8172a. .]— Owen i?. Da very (1900), 16 ’J\ T.. II. 

375, 0. A. 

8195. Add. A^nwtal ions : --D\sid. Pc I^*e, Ex p- 
Grunwaldt, [1920] 2 K. B. 200. Consd. 
lludderslield Fine Worsteds r. Todd (1925), 
134 L. T. 82. Mentd. Edwards v. Motor 
Union Insco., [1922] 2 K. B. 21 

8200. Add. Annoiat'Unus : — Consd. Knight v. Fon- 
sonby, [1925] I K. B. 545. Reid. Maatschap- 
Sh(‘ll ’Pransport 
Trading Oo., [1923] 2 K. B. 166. 

8276a. - — Action for specific performance of 
agreement - Time for disclaiming agreement 
unexpired.] — 1 T 'L’tock v. Daintry (1891), 
38 Sol. Jo. 273. 

8281a. To apply for judgment in default of 

defence — Draft minutes to be shown to official 
receiver.] — Where after action brought 
rf‘ceiving order in bkpe-y. wa-s made against 
deft., on a motion for judgment on minutes 
in default of defence the ct. made th(i order 
in tlie terms of the minutes, but directed that 


PART XXI. SECT. 4. 

8106 iv. .1 — If a creditor desires 

to proceed against the trustee in 
another province ho must apply to the 
ct. havmg oriprinal jurisdiction for an 
order under Bkpey. Act, s. 71 (2), & 
the judge possoBslng discretionaiy 
powers would be entitled to consider 
whether in all the oircumstanoes it was 
advisable to ask for the assistance of 
a bkpey. ct. in another province. When 
the cts. of any one province are soiled 
with the administration of an insolvent 
estate, they should not permit any 
other ct. to interfere except with it« 
leave or concmTence . — lie Bryant, 
ISARD & Co.. [19241 1 D. L. II. 217 : 
4 C. B. R. 317.~CAN. 

■r. Action to recover j) 08 scssion — 
Of partly built ship — For purpose of 
completion .] — A judge of the Bkpey. Ct. 
may'grant an application for recovery 
from the trustee In bkpey. of possession 
Of ships partly built & materials In 
oonuection therewith, & the necessary 


portion of bkj»t.’s building yards 
claimed by appet. under a lien to 
secure the conijdetiou & delivery of 
ships in accordoneo with bkpt.’s con- 
tract & which prior to the order 
declaring the bkpey. had been taken 

Iv.r /tr- on V»t/>nTI| 3 »l 1 tl V 

ty the trustee." Such appet., although 
not a “ creditor or “ secured 
creditor ** under Bkpey. Act, comes 
within tlio words “ any other person 
aggrieved by any act or decision of the 
trustee ” iu sect. 39. — U. v. ilonoLs, 
[1921] 2 W. W. R, 388 ; 1 C. B. R. 

CAN. 

st. Action for goods sold d' de- 
livered.] — Held : may be brought iu 
the name of the original creditor, not- 
withstanding that ho has made an 
assignment for the general benefit of 
his ci-cditors. — K iuenite v. Schaiter, 
[1919] I W. W. R. 990.— CAN. 

PART XXI. SECT. 6, SUB-SECT. 1.— C. 

h i. .] — field : bkpt. had 
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I no right of action, Murh right being 
' vest (Mi holely in the ofhcial a^sigiuv. — 
Timminub u Tukadciold, [1928 N. Z. 
L. R. 73.- N.Z. 

PART XXI. SECT. 6, SUB-SECT. 1. 

a i. — — for debt due fnnn one 
nit-motr (tj uunicrupi jinn, r — Hild : after 
an authorised ossigninent no siicJi 
action could be brought against bkpt 
without leave . — Us 'rAVLoK v. Eii:\ kys, 
[1923J 3 D. L R. 113<I ; r.2 U. L. ^ 
201 ; 2 O. B. R. 390.— CAN. 

f i. liankruptri/ Act Amrmlmcnt 

Act, 1923 (r. 31), .s. 10. |— /(*c (!a\ apian 
Hart PnopurTB, 11927] 2 E. L. U. 
3f»9 : CO (). L. H. 219 —CAN. 

f ii. Jig (UmmUan creditor in 

foreign emirt.\- ihld : tlie yupenor 
I Ct.. of (Juehoc sitting iu bkpey. had 

{ lower to stay iiroceedings instituted 
n Iho I'liited States^ by a^Oanadiaii 

1 J( LOOKING Co., M( 

V. Sc^OlT, [19271 2 . . 
i 42 K. B. 277.— CAN. 
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before it was drawn up the draft minutes 
should be shown to the olTicial receiver, who 
was to be at liberty to apply to the ct. with 
r(*gard thereto if he should think fit. — 
flAiTON V, Denison (1920), 70 Sol. Jo. 505. 

8290a. Defendant making substantial counter- 

claim.] — An action against a deft, who makes 
a substantial counterclaim, & against whom a 
receiving order has been made afti^r writ 
issued, will be stayed pending the result of 
an application to adpidicaUi him bkpt. — 
Franco v. Dutio, [1923] W. N. 40. 

8304. Annotations : — For “ Ee Somes, Stewart v, I 


Somes (1895), 73 L. J. 359 read “ Re Somes, 
Stewart v, Somes (1895), 73 L. T. 359.** 

8306. Add. Citations: — previous proceedings ^ sub 
nom. Re Somes, Stewart v. Somes (1895), 73 
L. T. 359, C. A. 

8331. Annotation : — For Mentd. Re Bagley, 

[1011] 1 K. B. 317, C. A.,** read ‘‘ N.F. Re 
Bagley, [1911] 1 K. B. 317.** 

8332. For “ Held : it was necessary,** etc., read 
Held : it was not necessary,** etc. 

Add. Annotation: — Mentd. Re A Bank« 
ruptcy Notice, [1924] 2 Oh. 76. 


Part XXII. — The Debtors Acts and Bankruptcy Offences 

Generally. 


8346. Add. Annotation : — Mentd. Rutter v. Rutter 
(1921), 124 L. T. 790. 

8378. Add. A}uiot(dion : — Refd. Green 
WeullH'rill, 11929] 2 Ch. 213. 

8408. Add. Anfiotidioii : — Refd. Jenkins in Jenkins, 
[19281 2 K. B. 501. 

8410. Add. Annotation : — Mentd. Jordy v. Vander- 
pump (1920), 04 Sol. Jo. 324. 

8435. Add. Annotation : — Consd. Re Whaley, Exp. 
Onicial Receiver, [1921 ] 2 K. B. 623. 

8435a. Motion to commit by official receiver 
acting as trustee — Necessity for affidavit.] — 

Bkpts. wei*e musi(5al artists, ^ on Sept. 10, 
1920, the registrar made orders for each of 
tlnmi to pay £ \ a W'eek out of their resyxictive 
salaries under 1914 Act, s. 51 (2). On 

Jan. 13, 1921, upon the ai)plication of the 
official receiv(‘r as trustee, under sect. 53 (1) 
ot the Act, no trustees having been aj>pointed. 
At it appearing to the ct. that bkpts., as 
j)artners, were tlien in re(;eiy)t of at least 
£200 a week under a contract with the A. Co., 
the above orders wer*<5 varied, Ac orders were 
made that during the contiuucance of the 
<mgag('ment of bkpts. at tlie A. each should 
pay weekly £25 out of liis salary to the official 
receiver dining the bkpey., the first })ayment 
to be made on Jan. 15, 1921, witli liberty to 
bkpts. to apply in the event of the employ- | 
ment with the A. Co. being determined. I 


Appeals from ilieso orders were dismissed by 
11 le Ct. of App)eal. Bkpts. having made 
default in payment of instalments under the 
orders, the official receiver as trustee ai)plied 
for a committal of bki)is. for contempt of ct. 
under sect. 22 (4) of ilie Act. It was 
objected that e‘ach application should be 
supi^orted by affidavit Ai not by a report of 
the official receiver : — Held : the official 
receiver’s report was sufficient evidence in 
supi>ort of the application in each case, Ac an 
order loi’ eomiiiiLi-ai musir be uiade. — Re 

Whaley, Ex p. Official Receiver, [1921] 
2 K. B. 023 ; 125 L. T. 511 ; sub nom. Re 
W^HALEY, Ex p. Official Receiver., Re 
Scott, Ex p. Official Receiver, 90 
.T. K. B. 892 ; 37 T. L. R. 045 ; [1921] 
B. Ac C. R. 1. 

8447. Add. Annotation : — Refd. Smytho v. Wiles, 
[1921] 2 K. B. 00. 

8448a. Summonses against co - respondent — For 
damages & for costs — Priority.] — Where dam- 
ages & costs are awarded against a co-resp, 
Ac petitioner tiikes out two judgment sum- 
monses against him, one in respect (ff the 
costs Ac the other in respect of the <lamag(js, 
an order will go in respect of tlie payment of 
costs first. — Re Winter, Ex p. Williams 
(1927), 44 T. L. R. 41 ; 71 Sol. Jo. 1002. 

8449. Add. Annotation : — Consd. Rc A Debtor, 
[1929] 2 Gh. 140. 


PART XXI. SECT. 7, SUB-SECT. 1.— A. 

8237 vii. .] — A tiustco l.o whom 

fin assipTiinieiit hats Ikmmi made under 
Bki»ey. Act may, with the iicrrnihbion 
of the ID spec* tors, under sect. 20 (1), 
proeeed with an aetion hcfyim by 
debtor befonj the assifirnment, w'itliont 
any leave to proceed, so fur as bkpej . 
prooc'cdin^fh are eoncerntid. Hut the 
trustee c*annot proeeed wnlh the aetion 
in the iiaiuo of tlie insolveut, uor in his 

own name, but only in the ottleial 

of the trustee. — /.V* Itur.NNKit (N.) & 
(^o., LtT)., [19211 49 O. Ti. JL 71 ; .^*8 
I). L. IL CIO ; 19 O. W. N. 44.5.— CAN. 

PART XXL SECT. 7. SUB-SECT. 1.— B. 

m i. I - Where an ashimiee in 

insol vt*Dey ele<*tb, iiud(*T’ liiholvi'iie^ 
Act, 1915, s. 170, to abandon a eommon 
law action eommeneed by the irisolveiit 
rior to Ins insolvency, the action may 
a stayed until further order by the 


et, , but sliould not be dismissed, as 
a tlisinis'sul ot the action nuprbt be 
plcinlefi 111 bar as ivs judicata in a 
future action bv tlie insolvent, should 
such ail in‘tioii be coiiinieiiced by linn 
alter lie has obtained bis CfTtiticate of 
di.seharK:e. JMiilank v. I’rksipkxt, 
KT(’., OF SmilK OF llniOEMlKKG, 1192SJ 
V. Ti. K. .52 : I1928J Argrus L. Jl. 5.— 
AUS. 

PART XXI. SECT. 8. 

n i. Order gimufj creditor right 

to bring proceedings — Appeal from . — A 
judgro sitting in bkpey. having granted 
a petition by resp., under Bkpey. Act, 
•4. 35, to be authbrised to takh uertaiu 
prooeedingfl iu the name of the trustee, 
but at reap. *8 own expense & risk, the 
Ct. of K. B. held it was a mere pre- 
paratory ludgmont it one not subiout 
to the control of that ct. : — Held: 
special leave to appeal to the Supreme 
Ct. of Canada Bhould not be granted. — 

0/2A 


Mkuchants Bank of Canada v . 
ANGKftS (1921), 07 D. L. R. 004 ; 02 
S. C. 11. 354.— CAN. 

q i. To set aside preferential 

transactions — Rights of creditors not 
joining in action.] — Ileld : creditoi*s 
attacking transafilions, & taking all 
the risk, cannot be compelled, iu the 
event of success, to share the fruits of 
tiieir sncccBS with those creditors who 
declined to share the risk.^ — Re Long- 
MOKK (1922), 52 O. L. R. 570 ; 3 

C. B. R. 200.— CAN. 

]. po proceed with appeal 

— To Privy Council.] — Where one 
creditor applied for & obtained an 
order under Bkpey. Act, s. 85, allowing 
him to proceed, in the name of the 
trustee, but at his own expense & for his 
own benetit — -/IcW : an appeal to the 
Privy Connell did not lie. — lie Andrew 
Motherwell of Canada, Ltd. (1924), 
55 O. L. R. 294; 6C. B. R. 107.— CAN. 
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8459. Add. Annotation : — Mentd. Campbell v. 
Campbell, [1922] P. 187. 

8463. Add. Annotations : — Refd. Edwards v. Porter 
(1924), 41 T. L. K. 57 ; Grocm Wea-lherill, 
[1929] 2 Vh. 212. Mentd. /Suthoilarid v. 
Uannovij?, [1921] I K. Ji. 320. 

8471. Add, Annotation : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8476. Add. Aimoiaiion : — ^Refd. Nesom v, Metcalfe, 
[1921] 1 K, B. 400. 

8479. Add. Aimoiaiion : — Refd. Nesom v. Metcalfe, | 

[1921] 1 K. B. 400. I 

8480. Add. Annotation : — Refd. Nesom v, Metcalfe, 
[1921] 1 K. B. 400. 

8484. Add. Annotation : — Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8485. Add. Annotation Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8486. Add. Aiwofation : — Refd. Nesom v. Metcalfe, ’ 
[1921] 1 K. B. 400. 

8496a. Evidence of means — Sufficiency of 

evidence.] — Where a county ct. judge has | 
made an order on a judgment summons for i 
payment of the judgment debt by instal- 
ments, & a subsequent application is made for ' 
a committal order for non-payment of the 
instalmc'nts, the etTcctivc “ order or judg- 
ment ” is the inst/ilment order & not the 
original judgment, & on the application for a 
committal order the judge cannot make the i 
order uidess he has affirmative evidence of I 
means since the date of the instalment 
order, is not entitled to rel y on t he evidence 
previously given on the hearing of the | 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denying 
means, unless there is reasonably direct 
evidence of means sincje the date of the in- 
stalment order. — Nesom Metcalfe, [1921] • 


1 K. B. 400 ; 90 L. .T. K. B. 273 ; 124 L. T. 
600 ; 37 T. Ti. B. Ill, 1). C. 

8499a. Sufficiency of evidence of 

debtor’s means.] — I’rolii bition refused. — 
Edward v. WvvrLL (1885), 2 T. L. B. 210, 
O. A. 

8501. Add. Annotation r — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8506. Add. Annotations : — Mentd. Freeborn v. 
Leeniing (1925), 89 .7. ]*. 179 ; Mortiss v. 
Winter (1929), 15 T. L. R. 012. 

8511. Add. Annotation: — Mentd. Gilbert v. Gil- 
bert & Boucher, [1928] P. 1. 

8513. Add. Annotation: — Consd. Nesom v. Met- 
ctilfe, [1921] 1 K. B. 400. 

8521. Add. Annotation: — Consd. B. v. Central 
Oiiininal Court JJ., Ex p. L. C. C., [1925] 

2 K. B. 43. 

8534a. Intent to defraud — Burden of proof.] — 

On the hearing of a charge against bkpt. 
under 1919 Act, s. 151 (4) (5), proof that deft, 
has been in possession of property to the 
value there spe(dfied does not throw upon him 
tiie burden of si rowing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six months brd’ore tlio pre- 
sentation of the ptdition ; hut proof that 
during that period deft, has concealed or 
removed a part of his property to that vsduti 
throws upon him the burden of showing that 
in doing so he had no intent to " 

K. V. Brixton Prison (Governor), Ex p. 
SnuKE, [1926J 1 K. B. 127 ; 95 Iv. J. K. B. 
2(>1 ; 134 L. T. 317; 28 Cox, C. C. 126; 
[1926] B.&C. B. 1,1). C. 

8562. Add. Annotation : — Mentd. B. v. Manchester 
lx>ral Profiteering Committee, Ex p. L. & Y. 
By. 1920), 89 L. J. K. B. 1089. 


PART XXII. SECT. 2. 

k i. .1 — Toolk r. IIlxvl- 

liKuny (P. E. I.), 111)28] J). L. ll. 38.— 

CAN. 

k il. .] — Fraudiilont DebiorB 

Arrest Act, K. S. ()., 1914 (c. 83), enacts 
that before a writ of ra. sa. will bo 
jhHUCfl, it must be shown that debtor 
has been guilty of an inl.cnt to defrand 
Ills ereditors. Whoro diditor had 
assigned all his property for the beneht 
of hiH croditoi’s & then left Ontario v,., 
had subsciiuently returned with the 
object of settling pltf.’s elaim & bad 
rt*Hided unmolested in Ontario for 
Borne time : — Held : no fraudulent 
intxint Hhown. — Canada Lumber Co. 
V . Gaffney, [1923] 4 D. L. R. 694. — 
CAN. 

k iii. Under jihsconding Debtors* 

Act, R. S. O., 1877 (r. (iH)—Debt must 
he due when writ issued.] — Kyi.e v. 
Barnes (1883), 10 P. ll. 20.— CAN. 

PART XXII. SECT. 3, SUB-SECT. 1. 

8534 iv. Prosectdtnn — In what 

court.] — Upon a motion to quash the 
orders of a police magistrate on the 
ground that only a ludge m bkpey had 
power to act in such a case : — Held : 
since the offence was an indictable 
offence it ought to be prosecuted & 
carried on under the Criminal Code 
like any other offence of a criminal 
nature, & motion disiuiBsed. — It. v. 
Roy, [19231 2 D. L. 11. 1182 ; 39 Can. 
Crim. Cas. 347 ; 4 C. B. R. 90.— CAN. 

t i. .] — To justify a 

committal of a judgment debtor imder 
Arrest & Imprisonment for Debt Act 
for concealing or making away with his 


property “ in order to defeut, delay 
or defraud hiK creditors or any of them,*’ 
a framiulcnt intimt must be shown. 
Neitlujr duo & reasonable appropilation 
of property or income to the mainte- 
nance & health of himself t>L his family, j 
according to cironuibtunces, nor, of j 
tliomsclves, improvidence or “ great 
careleaHiioss ** m expeiiditnro, import a j 
frauduh'iit intent. CoiiLinnous wilfnl j 
& extravagant siniandering of di'blor’s 
jiicoino in sclf-indulgcucc might be 
carried to such a degree as wonld 
manifest a fraudnlimt intention to 
contravene the staluL'.- — Cutler r. 
CfUFFKT, [1921] 1 W. \V. R. 680.— 
CAN. 

t ii. .1- Affidavits 

used on an application for a writ of 
attnebiuent under Absconding l)<‘btors 
Act, H. S. S., 1920 (c. 58), s. : 
that dofts. were “ badly involved ” it 
“ financially embarrassed,” sidting out. 
a newspaper advertisemoiit by defts. of 
certain chattels for sale & giving 
dejionents’ opinions from their ‘‘ex- 
perience ” in dealing with defts. that 
they were attempting to sell witli 
intent to defraud creditors : — Held : 
insufficient to justify granting t.he 
application. — Canadian Bank of Com- 
merce V . Kenzie, [1923] 2 W. W. R 
993.— CAN. 

t iii. .1 — Held : the 

affidavit of pltf. stating meredy that he 
had gdod reason to believe & did verily 
bediove that deft. ‘‘ has assigned, trans- 
ferred disposed of his personal 
property & effects by a bill of sale 
with intent & design to defraud his 
creditors ” was insuffioient. The affi- 
davit must show ” such facts &. cir- 
cumstances as form the grounds of 

201 


I such beliefs,” as required 1)V the 
K. B. Div. Rules.— Dow v. Payment, 
[192.3J I D. L lb 772 ; 32 Man. L. R. 
402 ; [1922] 3 W. W. ll. 1119.— CAN. 

t iv. — . — .] — On a proseention 

under the (h’imiridl CVxIe, s. 417, the 
intent &: not tb<‘ effect is to be looked 
at, A', wliere tbi effect of a conveyance 
is merely to prefer 
another, the intent to prefer not Ixung 
an intent to di'fiand, there is no olTenee. 
- K. V. (tREW, |192()I 4 J). Ii. R. 841 ; 
4 0 Can. Crim. Cius. 123 ; .)9 O. L. R,. 

c i. Giving undue preferenre .] — 

A , convicted of a contravention of 
Insolvency Act. 32 of 1916, s. 139 (3), 
hud shortly before he surrtmdcred his 
estate made payments to t^^o creditors, 
t tln‘re was no proof to rebut the in- 
ference that he Intended to pri*for these 
creditors : — HeM: the conviction should 
be sustained. — R. v. Ismail (1920), 
App. D. 316.— S.AF. 

PART XXII. SECT. 3, SUB-SECT. 2, 

8544 ii. Insolvency Act, 32 of 

1916, 8. 136 (3).j — The offence qroated 
by tliLs sect, consists in the di.sjiosal by 
insolvent otherwise than in the ordinary 
course of business of propertj which he 
has obtained on credit, & the jury 
should be direct’d to confine their 
attention to the mode of disposal of 
the property purchased on credit. — 
R. V. Abraiiamson (1920), App. D. 
283.— S. AF. 

PART XXII. SECT. 3, SUB-SECT. 3 

8565 ii. .1 — Parak v. R. (1919), 

40 N. L. R. 328.— S. AF, 



Cases 8665a— 8666. 


English and Empire Digest Supplement. 


8565a. .] — R. v, Dobrington 

(1927), 20 Cr. App. Rep. 1, G. C. A. 

8571. Add. Annotation : — Mentd. R. v. Manchester 
Jxjcal ]^roliteering Committee, Ex p. L. & Y. 
Ky. (1920), 89 L. J. K. B. 1089. 

8576. Add. Annotation : — Mentd. R. v. Manchester 
Local Profiteering Committee, Ex p, L. ^ Y. 
Ry. (1920), 89 L. J. K. B. 1089. 

8583. Add. Annotation : — Mentd. R. v. Pickering 
(1921), 15 Or. App. Rep. 175. 

8587a. Obligation to disclose bankruptcy abso- 

lute,] — The obligation imposed by 1914 Act, 
8. 155 (a), on an undischarged bkpt. to disclose 


his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable groun^ 
to believe that it has been conveyed, if in 
fact it had not. — R. v, Leinster (Duke), 
[1924] 1 K. B. 311 ; 93 L. J. K. B. 144 ; 130 
L. T. 818 ; 87 3. P. 191 ; 40 T. L. R. 33 ; 68 
Sol. Jo. 211 ; 27 Cox, C. C. 674 ; 17 Cr. App. 
Rep. 176 ; [1924] B. & C. R. 78, C. C. A. 

8633a. Bankrupt guilty of gambling — Severity of 
sentence.] — R. v. Brewin (1926), 19 Or. App. 
Rep. 154, C. C. A. 


Part XXIII. — Compositions and Schemes and Deeds of 

Arrangement. 


8645. Add. Annotations : — Apld. Re Ellis, [1925] 
Ch. 564. Refd. Huddersfield Fine Worsteds 
V. Todd (1925), 42 T. L. R. 52. Mentd. Kc 
T^e, Ex p. Grunwaldt, [1920] 2 K. B. 200 ; 
Re A Bankriijitcy Notice, [1924] 2 Ch. 76. 

8645a. To entertain claim to enforce right 

adverse to deed — Creditor not entitled to 
benefit of deed.] — In 1922 applt. entered into 
the employment of debtor as manageress of 
his business, & as a condition of such employ- 
ment she lent liim a sum of £500 for the re- 
payment of which ho gave her a charge on I 
his share & interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the s<iCond 
part, three named creditors of the third 
part, & “ the several persons, companies, & 
partnership firms, being creditors of debtor, 
whose namt's seals are set out & affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called ‘ the creditors ’ ” of the fourth 
part. Applt., who refused to consent to the 
deed, applied under the above sect, for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share interest, with the exception of 
chattels, of debtor in his business, & for an 
order that the trustee should hand over &> 
execute such documents as might be necessary 
for the purpose of transferring the share & 
interest to applt. The registrar in bkpey. 
dismissed the application on the ground that 


he had no jurisdiction under the sect, to 
entertain it. On appeal : — Held : (1) the 

object of the sect, was to provide a trustee 
or cestui que trust under a deed of apange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch. I)iv. under R. S. C. 
Ord. 55, r. 3 ; (2) applt. was not a creditor 
entitled to the benefit of the deed ; creditors 
BO entitled were those defined as such by the 
deed, & applt., not having assented to the 
deed, did not come within that category ; 
(3) applt. *s claim was not for the enforcement 
of the trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed. — 
Re Ellis, [1925] Ch. 564 ; 41 T. L. R. 474 ; 
suh nom. Re Ellis, Ex p. Myttenaeue, 94 
L. J. Ch. 239 ; [1925] B. & C. R. 81 ; suh nom. 
Rs A Deed op Arrangement (No. 9 of 
1924), 133 L. T. 306, C. A. 

8645b. Under 1914 (Deeds) Act, s. 11— To extend 
time for giving security by trustee.]- The 
registrar has no jurisdiction to extend the 
p(‘rif><l of seven days, allowed by above 
se('t. within which the trustee under a deed 
of a.rrang(‘ment must give security in the 
prescribed manner . — He Early, Smith 
Pavey, Ex p. Trustee (1928), 98 L. J. Ch. 
34; [1928] B. & C. R. 113. 

8665. Add. Annotation : — Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941. 


PART XXII. SECT. 3, SUB-SECT. 6. 

sv. Procedure for commencing <£r 
carrying on proRccuiion .] — Where bkpt. 
18 charged with iiuhctahle offences 
under Bkpey. A(;t, «. 8!), & orders to 
prosecute are made under soot. 1)3, the 
prosecution must he coninieiioed & 
carried on under Criminal Code, & a 
justice of the peace or police magistrate 
has Jurisdiction to receive the informa- 
tion, hold the preliminary investiga- 
tion & commit for trial. Upon a com- 
mittal If the judge who made the order 
presides at the trial, he acts not as a 
Judge in bkpey., but as a judge of the 
Supremo Ct, — R. (Emery) v. Roy, 
[19231 2 W. W. R. 400.— CAN. 

PART XXIII. SECT. 3. SUB-SECT. 1. 

sw. Meeting duly summoned not held 


— Meeting held on following day — No 
proper adjournment of first meeting.] 
— Held : tiic meeting was Iri-ogular & all 
business done void, because the Urst 
proposed meeting was not adjourned 
according to the rules. — Re Wuolebauc 
Grocers, Ltd., [19231 2 D. L. R. 491 ; 
3 C. B. R. C50.— CAN. 

PART XXIII. SECT. 3, SUB-SECT. 2. 

m i. Wife of bankrupt.] — The 

wife of bkpt. is not barred by her 
status os wife from voting on a resolu- 
tion to wind up her husband’s estate 
under a deed of arrangement, although 
the effect of the resolution is to prevent 
the election of a trustee. — M aonauoht 
r. SlEVWRlQHT, [19271 S. 0. 285.— 
SCOT. 

8677 ii. Proxy for 


company .] — A proxy need not he under 
the CO. *8 seal, tmlosa expressly required 
by the Act of incorporation, or by the 
articles of assoon. : if it is so required 
the burden of establishing its ueoessity 
is on the person alleging it. 

A proxy which purports to bo signed 
by the co., under which is subscribed 
the name of the person who affixes the 
signature of the co. & who so describes 
himself that the chairman can conclude 
ho is an officer or employee of the co., 
is primd fade evidence of authority, & 
the chairman should receive it Sc permit 
the person named therein to vote. — 
Re McCoubrey, Re Stratton & 
Qbeenshields, Ltd., [1924] 4 D. L. K. 
X227 ; [1924] 3 W. W, R. 687.— CAN. 

8682 1 . Jn respect of what debts 

— Unliquidated damages. 1 — Where there 
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8703. Add, Annotatioii : — Mentd. Sevenoaks 

IJ. D. C. Twynam, [19291 2 K. B. 440. 

8706. Add, Amioiation : — Mentd. Sevenoakn 

U. D. C, V, Twynarn, |1929J 2 Jv. B. 440. 

8716. uidd, A}niotalioH : -Mentd. Sovt'noaks 

U. D. <5. V. Twynain, (1929] 2 R. H. 410. 

8751. Add, A7niotatio)i : — Mentd. Heveiioaks 

J. 1). ('. V, Twynam, [1929] 2 K. B. 440. 

8758. Add, Annotation : — Refd. Sevenoaks U. D. O. 

V, Twynam, [1929] 2 K. B. 440. 

8768. Add, Annotations : — Refd. Re Ellis, [1926] 
Ch. 564 ; Huddersfield Fine Worsteds v, 
Todd (1925), 42 T. L. R. 62. Mentd. RcLee, 
Ex p, Bninwaldt, [1920] 2 K. B. 200 ; Re A 
Bankruptcy Notice, [1024] 2 Ch. 76. 

8771a. Unstamped deed — Admissibility in evidence 
— To prove non-registration.] — Re Shaw, Exp. 
Official Receiver, No. 434a, ayite, 

8778a. .] — In 1904 debtor who was 

heavily indebted, & against whom bkpcy. 
proceedings were pending, signed an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance | 
among the creditors, & in consideration of j 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed & to accept payment of their 
debts by instalments to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appet. assented 
to the instrument, which was never registered 
under the Act. The arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appet. receiving pro rata 
amounts on his debt between Aug. 1905 & 
.July 1917. The debt carried intei*est at 
4 per cent. & the payments under the arrange- 
ment to appet. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt Wfia still owing to appet. In 
Feb. 1919, an administration order under 
1914 Act, 8. 130, was made upon a creditor’s 
petition for the administration of deceased 


debtor’s estate as being a person who had 
died insolvent, & the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
of the trustee under the instrument a sum 
of £465 8.9. 3d. which the official receiver 
claimed on the ground that it formed part 
of the general estate of debtor, & the trustee 
paid the amount to him upon the terms that 
the official receiver was to be in the same 
position as he would have been if the money 
had remained in the trustee’s hands. On a 
motion by appet. for a declai'ation that the 
£465 8s, 3d. was held by the trustee on behalf 
of the assenting creditors, including appet., 
was divisible amongst them, & that appet. 
was entitled to prove in the administration 
of the estate for the balanoe due to liim 
from debtor after giving credit for all sums 
received or receivable under the arrangement ; 
— Held : (1 ) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors generally & also upon the ground 
that it was an agreement for a composition ; 
(2) not having been registered it was void 
under sect. 6 of the Act ; (3) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, &> the trustee under 
the instrument held the £465 8.9. 3d. to the 
use of the official receiver as the representh.- 
tive of debtor, & was bound to rei)ay it to 
him ; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument &; all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the offieijd receiver as his repre- 
sentative, estopped from setting up its in- 
validity <fc claiming from tlie trustee any 
money still in his hands ; (5) equally there 
wiis no estoppel which pi*( ‘vented appet. 
from setting up ilie invalidity of the instru- 
m(‘nt & proving in the administration for 
the balance due to him from debtor ; (6) as 
the instrument was void the release of the 
debts it contained was of no effect ; (7) as 


iH a claim for unlKiiiidatA'd damagoe, 
they must be asse‘»8od before the 
claimant can have any right to vote. — 
Re Andrew Motherwell Estate. 
f]923]4D.L.R.980 ; tfXTd. 25 O. W, N. 
359.— CAN. 

8682 ii. .]-~Ileld: 

valuation by tbe ct. a condition pre- 
cedent . — Re Arthur Fuel Co. (Man.), 
110271 1 D. L. R. 646; [1927] 1 

W. W. R. 158.— CAN. 

8684 iv. .l-~8ince Bkpcy. Act, 

1921 (c. 17), 8. 12, Bkpcy. Act, 1919 
(c. 36), 8. 13 (3) must be construed as 
meanl^ that in the caloulation of 
proved debts, the two -thirds jn value 
may bo composed partly of debts less 
than 625, but as regards voting, 
creditors whose claims are less than 
$25 nro to be excluded. Under 
Bkpcy. Act, 1919, s. 42, no one whoso 
claim is for less than $25 may vote. — 
Re Bluebird Fashion Shops, Ltd., 
[1921] 59 D. L. R. 549.— CAN. 

la. Appeal from decision of chair- 
man — RigMs of creditor who has not 
filed proof at time of meeting .) — A 
creditor is entitled to exercise his rights 

J )rovidod he has duly proven his claim 
n accordance with Bkpcy. Act & 
Rules prior to the hearing of the 
appeal. The ot. may adjourn the 
hearing of the appeal to permit of 
such proof, provided that the creditor 


has not delayed unreasonably in 
making it. — Re McCoubrky, Re Strat- 
ton & Greenshields, Ltd., [1924] 
4 1). L, R. 1227 ; [1924] 3 W. W. R. 
587.— CAN. 


sb. On technical grounds - — 

Necessity to raise objection before 
dcA^isioji given — Discretion of court .] — 
Re McCoubhey, Re Stratton & 
Qbeenbhtelds, Ltd., [1924] 4 D. L. R. 
1227 ; [1924J 3 W. W. R. 587.— CAN. 

sc. ApjAication by creditor to be 

added or substituted as appellant.]— 
Not allowed, since the latter creditor 
hail a right of appeal, & the rights 
of the crcMlitor api»lying to be added 
would not bo aiTcct-ed by ibo non- 
joinder or non -substitution. — Re 
MoCounuiiY, Rr Stratton & Grkkn- 
SHiELDS, Ltd., [1924] 4 D. L. R. 1227 ; 
1924J 3 W. \V. II. 587.— CAN. 


gj creditor entitled to vote — 

Objeciion at meeting.] — Held : not a 
condition precedent — Re Arthur 
Fuel c3o. (Man.), [1927] 1 D. L. R. 
646 ; [1927] 1 W. W. R. 153.— CAN. 


FART XXni. SECT. 6, SUB-SECT. 1. 

8k. l£ffcct of.] — A composition or 
scheme of arrangement, though ap- 
proved by the ot. & by statute binding 
on all the creditors, is at bottom only 
a contract between the parties. 
Creditors’ rights are only suspended 
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during tlio composition period. There 
m no obligation, legal or moral* which 
can dobtir the composition creditors, if 
the oomposition has been annulled, 
from (‘lairniDg to rank on the assets of 
the estate pari passu wit.h the creditors 

! chums have arisen since the 

coiinmsltion. — Rc Ltppon, [1924] 3 

D. L. U. 761 ; .55 O. L. R. 215 ; 24 
O. W. N. 382.— CAN. 


sm. .1“ Held : a judicial hypo- 

thec upon rtiai assets of debtor, re- 
sulting from registration, was iiost- 
pOTK'd to an authorise*! assignment 
subsequently made by debtor for the 
benclit of his creditors. — R oyal Bank 
OF Canada v. T-iauue, [1928] A. C. 
187 ; 97 L. .T. I». C. 49 ; 138 L T. 
562 : 44 T. L. R. 267.— CAN. 


sp. Authorised assignment by part- 
ner on behalf of firm — No authority by 
other ^larfner.l — Held: invalid.— 

Squires Brothers, [1922] 3 W. W. R. 
30 ; 68 D. L. K. 571.— CAN. 


ART XXIII. SECT. 5, SUB-SECT. 2.— 
A. 

St. Under Bnnkrupfry Act — Deed of 
ssignment.] — I’iie title of an assignee 
1 not oomplcUi as agamst third persons 

ntil registration.— To wi^ y. SOLO- 

[ON, [1922J 1 W. W. R. 1077 ; 2 

I. B. II. 579.— CAN. 
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under the msimmeni there was only a pro- I 
vision for paymeint to the creditors of debtor’s | 
income so long as he lived, no promise to pay j 
tlie balance of the debts could be implied 
from tlio payments wliich had been made so 
as to take the debts out of the operation of 
the statutes of limitation, & api)ct.’s right to 
prove in the administration for tlie balance 
due to him was therefore barred. — 

Ex p. Grunwaij:)T, [1920] 2 K. B. 200 ; 89 
L. J. K. B. 364 ; 123 L. T. 31 ; [1919] 

B. & C. K. 287. 

Annotiji'ifms : — An to (3), (4), (5) & (0) Consd. Rc A Bank- 
ruptcy Noticti, [1924] 2 (Jh. 7(i. Beid. lluddersticld Mue 
WorHtedH v. Todd (J92r*). 42 T. L. K. 52. 

8779. Add. An7wtation :-~Menid. Republica de 
Guatemala v, Nunez, [1927] 1 K. B. GG9. 

8781- Add. A^nioiaiion : — Mentd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

8782a. Assignment of property to trustees for 

benefit of creditors — Assignment not to be 
registered.] — Re A Bankruptcy Notice, No. 
797a, ante. 

8782b. Authority to reaiise trader’s estate & 

to apply proceeds in payment of creditors.] — 

A letter signed by debtor in the following 
form : “1 hereby authorise you to realise 

niy estate including stock-in-trade, book 
debts, furniture, ^ all other Assets iSt to apply 
the proceeds first in paym(*nt of the costs, 
charges, A. preferential claims, etc.. As 
secondly to i)ay the l»alance to my creditors 
pro rata ” ; — Held : (1) not an “ .assignment 
of property ” within sect. 1 (2) {a) of the 
above Act ; (2) not a deed of arrangement 
within sub-sect. 1 . — Lii’TON (H.), Ltd. v. 
Bell, [1924] 1 K. B. 701 ; 40 T. L. H. 1G3 ; 
suh nom. Ijpton (13.), v. Bell, IIayes v. 
Betx, 93 L. ,1. K. B. 503 ; 130 L. T. 749 ; 
08 Sol. Jo. 521 ; [1924] B. & 0. B. 82, 

C. A, 

8782c. Document discharging debtor — Con- 

stituting assignment for benefit of creditors 
generally.] — J’ltt.’s claim was for £148, the 
amount of two bills of exchange drawn by 
pltf., ac(;epted by d(‘ft. & dishonoured on 
presentation. Deft, pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft accepted the following terms 
for the settlement of all debts owing by deft, 
to them ; “ (1 ) all the goods which have been j 
removed from M.’s office A given to M. & Co., 
in trust on behalf of credit/ors, should be 
handed over to the creditors . . . (2) M. 
undertakes to pay to the above trust(*o for 
the creditors £80 payable . . . (3) M. also 
undertakes to pay on his own account 
(certain creditc>rs named therein) who shall 
be excluded from the list of the general 


creditors. I agree to these terms ” : — Held : 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
.at the date of the execution of the deed 
insolvent, & w^as a deed of arrangement 
within sect. 1 of the above Act, & was void 
owing to non-registration. — Landsberg v. 
Mendel, [1924] W. N. 46. 

1 8782d. Deed of arrangement made by insolvent 

debtor.] — A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £150,000, en- 
tered into a deed of arrangement witli his 
credilois under whic.h he agreed to pay 
liis trade creditors, including pltfs., .a 
composition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1920, & he covenanted to carry 
on that business ui> t-o that d.ate, the creditors 
covenanting to release him from the full 
amount of his li.ability. Some of his creditors, 
whose cl.aims amounted to £150 were not 
I)arties to the scheme or deed, &, acting 
under legal .advice, debtor did not register 
the deed. After i)<aying his trade creditors, 
including pltfs., a small portion of the com- 
position, debtor sold his business & entered 
into another scheme of arr.angement with his 
creditors, to which j^Itfs. refused to be 
I)arties, & they sued for the original debt 
owing to thcjm, less the amount which they 
h.ad rcKjeived under the composition : — Held : 
(1) the deed c.arne within Deeds of Arrange- 
ment Act, 1914 (c. 47), s. 1 (1) (5), &, not 
being registered, was void ; (2) pltfs., who 
h.ad assentc'd to the deed, were not estopped 
by such assent from denying the validity of 
the d(‘ed ; (3) assuming that they were so 
estopped, debtor, by selling Ids business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 
therefore pltfs. were relegated to their original 
rights & were entitled to succeed on their 
c4aim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — Duddersfield Fine 
Worsteds, Ltd. v. Todd (1925), 134 L. T. 
82 ; 42 T. L. K. 52. 

8787. Add. Annotations: — Refd. Rc Ellis, [1925] 
('ll. 5G4 ; Huddersfield Fine Worsteds r. 
Todd (1925), 42 T. L. K. 52. Mentd. Re Lee, 
Ex p. Grunwaldt, [1920] 2 K. B. 200 ; Rc A 
Bankruptcy Notice, [1924] 2 Ch. 70. 

8788. Add. Annoiaiiom : — Refd. Huddersfield Fine 
Worsteds V. Todd (1925), 134 L. T. 82. 
Mentd. Rc Lee, Ex p, Grunwaldt, [1920] 2 
K. B. 200. 

8789. Add. Ajinotafion : — Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


PART XXIII. SECT. 6, SUB-SECT. 2.— 
B. 

•a. Neressiiu for.] -An awhignnmont 
under Bkpey. Act must be atjcepled 
for registration thouRh not accom- 

S auied by the atiklavit provided for 
y Horaoutoads Act, 1920, h. 7, & by 
ABBi(?uineut Act, 8. 7 a. — lie IjAND 

Titles Act, Re City Gakaoe 
MAcmNE Co., Ltd., [1921] l w. w. H. 
371 ; 59 D. L. R. 416 ; 1 C. B. B. 
412.— CAN. 


PART XXIII. SECT. 6, SUB-SECT. 1.— 
A. 

f i. Non-a$8entina creditors 

not opposing.] — He Howe, [1921] 20 


( O. W. N. 244 ; 59 D. L. ll. 457 ; 

C. B. II. 482.— CAN. 

8810 i. Reasonable semrity pro- 

vided.] — In a composition sidieinc, if 
one of the crcdit-ors obtains an ad- 
vant^ipre over tlu' others the ct. will 
sorut-iiiiHo tbo Bchenic very closely. 
Whciv under n Hchemo all tho Creditorh 
would receivo more than 50 per cent. 
& it was reasonable & provided f«r 
immediate payment of all but one of 
the creditors, but tbo creditor who 
financed the scheme would be entitled 
to be jiuid in full, the ct. ratiJled the 
(!oni position as the most advantageous 
that could bo piuposcd. — Re Gardner, 
Kx p. Croit & Sons, Ltd., [19211 19 
OCKA 


O. \V. N. 25 ; 59 D. L. II. 555 ; 1 
C. B. K. 424.— CAN. 

8811 i. Whether hound to refuse to 
approve — Fraudulent conduct.] — The ot. 
will approve of a compromise between 
debtor & his creditors w'hich is in tho 
best iiitcrestB of the creditors, even 
where debtor bus obtained credit by 
false & fraudulent reproHentations, 
where debtor by his discharge is not 
relieved from liability for tbo full 
claim of a creditor from whom ho 
obtained credit by false & fraudulent 
representations, & ho is still liable to 
prosecution. — Rc Cumelnitaky, [1922] 
3 W. W. B. 114 ; 68 D. L. B. 492.— 
CAN. 
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8872. Add* Annotation : — Refd. Re Griffiths, Jones 
V* Jenkins, [1920] Ch. 1007. 

8882a. .] — Flowek v. Lyme Regis Corpn., 

No. 1775a, ante. 

8923. Add. Annofalioyi : — Refd. Re Griffiths, Jones 
V. Jenkins, [1920] Oh. 1007. 

8929a. Debtor expecting execution — Deed 

valid.] — Bowen v. Bramidge (1833). 0 

C. &P. 140. 

8929b. Execution paid out by debtor — Money 

not recoverable by trustee.] — Boyle v. Black - 
STOCK (1863), 8 L. T. 041. 

8933a. & sale of effects thereunder by trustees 

— Property protected — Although purchaser 
allowing debtor to retain possession.] — I. eon- 
ARD V. Baker (1813), 1 M. & S. 251 ; 105 
E. B. 94. 

Annoiaiion Refd. Latimer v. liaison (1825), 4 R. & C* 
652. 

8933b. Although balance unsold 

remaining In debtor’s possession.] — Wood- 
ERMAN V. Baldock (1819), 8 Taunt. 070 ; 
129 E. R. 547 ; mh nom. Woodiiam 
Baldock, 3 Moore, C. P. 11. 

Annotations : — Refd. Aldrcd r Constable (1 81 1), M L. T. O. S. 
291) ; Uiekmmi v. Cox (1858), 30 L. T. (). 8. 279 ; Darker 
V. Furlong, [1891] 2 Ch. 172. 


8933c. .] — Held : from the date of the deed of 

assignment the trustee was the legal owner 
of debtor’s property, the possession taken 
by him was (iffeetual, so that tliero was^ no 
property of d(‘btor which the sheriff could 
seize. — North Eastern Ky. Co. v. Spark 

8965a. S. P. Re Price’s Trust Deed (1808), 

B. B. 0 Eq. 400 ; 19 L. T. 113 ; 10 \V. It. 
997 

A miniaiuois . — Apld. 7»V llo]il)«el'.s TruM Esl ate ( 1 870). L. H. 
9 E<|. 23.3. Refd. Pel I i Hinl (J8(>S). lU 6 K(|. (‘>3,). 

8970a. Restraint of trustee from acting — Injunc- 
tion.] — IZARJ) r. CoLHRON (1S21), 13 Price, 
327 : M‘Clo. 181 ; 147 E. B. 1000. 

9023. Add. Annotation Mentd. Kimbor Coal Co. 
V. Stone & Bolfe, [1926] A. C. 414. 

9026a. Putting up property for sale,] — 

Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for sal(i, to 
try wlieihcr it can be made beneficial, without 
rendering themselves chargeable as assignees 
of th(^ ](‘ase. — Carter v, W’arne (1830), 4 

C. k, P. 191 ; Mood M. 479, N. P. 

Annotations : — Consd. II<»w i\ Kcmnrt. (1835), 3 Ad. & Kl. 

‘ 659 ; Wliilo r. H unt (1 870), L. IL 6 lOxoh. 32. 


PART XXIII. SECT. 6, SUB-SECT. 1.— 
B. 

8825 ii. .] — Where the 

judge rtduaed to eanction an arrange- 
ment on the ground that iherti was 
evidence of ifcklcss, not to say dis- 
honest, trading on debtor’s part fo 
some years previously, & he adjudged 
debtor bUpt, ; on the fat'll, 

there was no Hufheiont ground for 
overmlmg th(‘ wisbc's of tbo niajority 
of the crt'dilors accepting debtor's 
projjosal for an arrangement, Sz tbo 
ord<‘r of adjudi<;ation must bo dis- 
charged. ITinciples which should 
guide the ct, in dealing with arraiigo- 
ments imder Irish likpt. & Insolvent 
Act, 1857 (c. 60), (5onsidcred.- He 

C., [1926] I. It. 14.~-IR. 

PART XXIII. SECT. 6, SUB-SECT 2. 

8843 iv. .] — In special ^urcuin- 

fitanoos under Bkpey. Tlule, 68 (2), the 
ct. may set aside a composition, 
although it has been ratified, & may 
order likpt. to make another which 
will provide gi cater security for tlic 
creditors. Rut where a composition 
has been ratitled, &; is a reasonable & 
fair attempt to pay creditors as much 
as possible, thc?re can bo no grounds 
for Betting it aside. — JIoskniuai. r. 
Hope & Hart (1922), 67 D. L. It. 628 ; 
24 Q. P. It. 120.— CAN. 

b£. Abs'^nre of information tf" under- 
valuation.]- -Held: the proposal was not 
“ reasonable & projx'r. ” — Jit Gahton, 
[19221 2 1. 11. 179.- IR. 

PART XXIII. SECT. 6, SUB-SECT. 6. 

8860 ii. .]—lie C., No. 

8825 il, ante. — IR. 

8865 i. Enhanced value of 

assets.] — An offer of a composition was 
passed by the requisite majority of 
creditors, & confirmed by the ct. 
Later, the property was sold for a 
price which considerably increased the 
asseta. An opposing creditor then 
applied for an order setting aside the 
arrangement : — Held : a composition 
passed bv the requisite majority of 
creditors & confirmed by the ct. cannot 
bo up.sot except for fraud. — Re Q., An 
A nRANQiNa Debtor, [1923] 2 1. R. 
89.— IR. 

PART XXIII. SECT. 8, SUB-SECT. 3.— 

A. 

k (p. 1090) I, .] — Re COBOURG 


I Felt Co„ Ex p. Wkweu, [1925] 2 
I 1). L IL 997 ; 5 C. R It. 622.— CAN. 

1 (p. 1090) i. Jloinestiad lands 

Claim oj irempiion not fib d— Sate of 
homestead lands 1 -J*.. iii ,lan 1912, 
<‘xec>»i« d an assignmenl lor the beiumt 
, i)f hiH credit ors of all Ins proix'rl.vcxeejd. 

I two lots ol land on which la* isr Ins 
faiiiilv Jived, the v’alue of whicli did 
not <“xceed 81,500 ; this as&lgn- 
I nient/ was dulv registered bv' Hie 
I assignees. Rv transfiM dated in A]>r. 

I 1912, P. transferred ail Ins right, titl(‘ 
j interest in the two hom(‘ste(i<l Jots 
I pJtf , for value; «!!k J\’s cltiim to 1 tie 
I iotsus excuqd- from seizure cH: sale under 
execution w'as adniitti'd m writing 
l)v bis asHignc(‘s P., liowcver, did not 
tile a claim of exomjition witbm linrty 
(lavs of the registration of the assign- 
ment ; tlu' ri*gisli*ai‘ ridusisl to 

, rt‘gister t,be traiisfiTs. on tlie giound 
I 11.0 i» ii.id no right- to <leal with t-lu‘ 
land, beeausi' id Ins l.uliu'e to tile a 
claim of excuijitioii within tlnitv <lavs 
unch'i Land Titles Act, 9 S. Sask. 
1909, e. II, s. 117 - Held ■ tins 
statiit-oTj jh'omsioii w as not apjilicablc, 
in the I'lrcumslaiices st,;itcd, the 
registrar should be ilirected, ihkIlt , 
Laud Titles Act, s 150, to ri'gistcr tbo j 
I tran-*fcrH as if the assignment bad not 
I been registenMl. In. \rn ?. llAri.TMN 
(191.3), 21 W. L. It 151 ; I \\ . '' 

, ISI : .111). L. P. 23S.- CAN. 

si. Judument J — Under an assign- 
ment in trust foi t-lic benefit of creditors 
of all the assignor’s pnqierly the 
assignee is entitlcui to an assignment 
of a bond wdiicb a purehasor under an 
agreement of sale watli the assignor 
bus entered into to protect the assignor 
again'-t his (the purchaser’s) default 
under the agreement, 8:, if before sucli 
assignimmt of the bond the assignor 
iias obtained j udgment on it, the trust ee 
has a right to an asBigninent of the 
judgment . — Re Hiiwcfi v. Alton, 
Interior Trttht Oo. v Mackenzie, 
[19251 4 1). L H. 695 ; [1925) 1 W. W. 

R 429 ; 34 Man. L. R. 650 ; 5 C. R. R 
645. — CAN. 

BO. Assigned property — Collection Act, 
R. S.N. S., 1923 (r. 232).} —Re Poii^ON, 
Trustee v. Titompson & Sutuehlani), 
Ltp., [1926] 1 D. L. R. 330; 58 

N. S. R. 345.— CAN. 

PART XXIII. SECT. 8, SUB-SECT. 3.— 

B. 

-.] — Payment into 

26£ 


! ot. under a garmsheo RurnmoriH, under 
j Albeit. a pmctiee, ih not payment to the 
garnishing creditor under Rkpey. Act, 
B. 11 (1), HO os to prevent a siih»equeiit 
authonsed assignment taking pre- 
cedence ovei tiio gariiiHUmeiit. — 
WErtl’ERN (bVNAPA FLOUH MlLTii CO., 
Lto. V. White Bakery, 11921] 1 
W. W. U. 828 ; 59 1). L. H. 621 ; 

1 1 C. R. K. 390.— CAN. 


PART XXIII. SECT. 9. SUB-SECT. 1.— 

C. 

sp. To fix date of creditors* meet- 
ings.]- —Vv him an aiithorifled trustee 
takes over the (‘slote of likpt. as tliough 
he wf re seciui'straloi, ho bos authority 
to li\ the dati‘ of the ciedituiR meeting 
& may change the dat-e whiTe it is 
iinpos.siblo to give proper notice, 8: any 
raee'liiig held on a dat-o not so finally 
lix(‘d by the inisteo is illegal. — 
liEEAiVRE tSc Gaonon r. Dic Lisle 
(1922), 66 1>. L. K. 264.— CAN. 

sq. To apply fo court --Vor approval 
of ram position arrange nivnt.] — lie Shaw 
(1920). 59 D. L. R. 019 ; 1 G. R. R. 368. 

—CAN. 

— For directions.] — A trus- 
H;o has the right to apply to the ct. 
for direct ions in connection w'lth the 
adimnl.strotion of the estaU‘, but is 
not eutitlod, prior to an outhoiiseU 
assignment or receiving order, to bring 
into ct. persouH wdio may be en- 
titled to certain OHsets, in order to 
determine th<‘lr legal riglit,s. — Re Gel- 
LEK Hrotiikiu^, 11924] 2 1). L. R. 590 ; 
51 (). L. R. 283 ; 4 C. B. it. 108.— CAN. 

■w. To attack chattel mortgage — For 
non-compliance vntli Chattel Mortgage 
A ct. ] — An authorised assignee or trustee 
m bkpcY. can maintain an oetion to 
act aside a transaction for w'lmt of 
comjihauoe with the provisions of Bills 
of Sale & Chattel Ml go Act, even 
although the trariHuction was complete 
before Bkpoy. Act came into foice. — 
HouLDiNO V, Canadian Credit Men’s 
T itusT Asbocn., Ltd., [1921 J 2 
W. W. R. 899 ; 14 Hask, L U. 350. — 
CAN. 

gx. .1 — Re Hamer, Ex p. 

Royal Bank of Canada. fl922J 1 
W. W. R. 1241 ; 66 D. L. K. 800 ; 15 
Sask. L. R. 165.— CAN. 
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9029. Add, Annotation : — Mentd. Sun Bldg. Soc. 
V, Western Suburban Bldg. Soc., [1921] 2 
Ch. 83. 

9032a. .] — Re Lee, Ex p, Grunwaldt, No. 

8778a, arito, 

9034a. .] -7iV hAMPLoufiii ((-iaukson), ii.?; y). 

JlAiiOiNTi (1835), 4 J)oa.c. Ch, 703, Ct. of R, 

9074. Add, Annotation : — Refd. Goldfarb v, Bart- 
lett & Kremer, [1920] 1 K. B. 639. 

9081. Add, Annotation : — Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

9094. Add, Annotation : — Refd. Bo Lee, Ex p, 
Grunwaldt, [1920] 2 K, B. 200. 

9109a. .] — Re Lee, Ex p, Grunwaldt, 

No. 877vSa, ante, 

9181a. Assent by assignor of debt — Not sufficient 
assent.]— l^iNDER v, Coqui (1866), 15 W. li. 22. 

9198a. .] — Re Lee, Ex p. Grunwaldt, 

No. 8778a, ante, 

9198b. .] — Huddersfield Fine Wor- 

steds, Ltd. V, Todd, No. 8782d, ante. 

Compare No. 797a, anfe, & original volume, 
p. 160, No. 1498. 

9201. .4 r/d. Mentd. Sov(‘r)oaks ' 

U. !). C. i\ Twynani, 1 19291 2 K. B. ^140. 

9229a. .] — Huddersfield Pine Wor- 

steds, Ltd. V, Todd, No. 8782d, ante. 

0253a. S, P, Cecil v, Plaistow (1794), 1 Anst. 
202 ; 145 E. R. 844. 

Annotation : — Apld. Driltcri v. nugrlies (1829), 6 Bing. 460. 

9276. Add, Annotation : — Mentd. Oamillo Tank 
S.S. Co. V, Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

9311a. Right to take proceedings under 1914 

(Deeds) Act, s. 23-— Claim to enforce right 
adverse to deed.] — Re Ellis, No. 8646a, ante, 

9486. Add, Annotation: — Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

9538a. A. instituted n suit- against 

B. A (’. i ('S})ec,(ing a sum of £1.000. 1>. also 

was made* a ])arty to the suit ; lait, having no 


interest, he disclaimed. A., B. Ac C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, assigning 
the £4,000 Id triist/ees in trust to pay to 1). 
his costs of the suit, & to divide the rest 
of tlie fund amongst A., B. & C. D., though 
he was not a party, either to the compromise 
or to the deed, filed a bill against A., B. & C. 
& the trustees, to compel a performance of 
the trusts & i)ayment of his costs. A 
demurrer by C., for want of equity, was 
allowed. — G ibbs v, Glamis (1841), 11 Sim. 
584 ; 59 E. R. 999 ; snh vom, Gibbs v.Gibbon 

5 Jur. 378, L. C. 

Annotations Consd, Steele r. Murphy (1841), .*1 Moo. 

P. C. C. 4 16 ; Synnot r, SinipKon (1854), 5 H. L. Cas. 121. 

9538b. Provisions coming into operation 

after death of debtor.] — The doctrine of 
Garrard v. Lauderdale {Lord), No. 9536, ante, 
dues not- apply to provisions for creditors 
which do not- come into operation till aft-er 
the death of the settlor . — Be Pii^gerald’s 
Settlement, Fitzgerald v. White (1887), 
37 Ch. D. 18 ; 57 L. J. Ch. 594 ; 57 1.. 

706 ; 36 W. R. 385, C. A. 

A nnotniions : — Apld. ITJoflth v Ellis, 118971 1 Oh. 489. 

Mentd. Freweu r. Law Ijife Ahhcc. Soe., 11896] 2 Ch. 511. 

9540a. .] — A., on going abroad, granted 

Ac assigned to B. freehold & personal property 
upon trusts foi‘ management & realisation, 
Ac for payment of A.’s debts & of the surplus 
to A. ; the deed contained full powers for 
settling demands. B. communicated with the 
creditors upon the subject of the trust : — 
Held : the creditors did not thereby acquire 
any right to sue the i^rustee for the purpose 
of having the trusts performed. — O orn- 
THWAiTE r. Frith (1851), 4 De C. & Sm. 552 ; 
64 E. R. 954. 

9543. Add, Annotations : — ^Refd. Re Drage, Palmer 

6 Roberts v. Knight (1926), 134 L. T. 765. 
Mentd. Re Cohen, Exp, Trustee, [1924] 2 Ch. 
615 ; Re Hoyle, Ex p. Trustee, [1924] B. & 
0. R. 22. 

9675. Add, Annotations : — Apld. Farey v. Cooper, 


PART XXIII. SECT. 10, SUB- 
SECT. 2. A. 

sy. AHsitnimcni to crcdifar to stcitrc 
^adimnccs — lidcntuni of amount by 
U'iS'Lfjnci iu LTn ss of amount paid to 
other cred tors ) Lltf. having buuonic 
insolvent, nuulc an assignnieiit ftu* 
the* benefit of erejlitors, whereupon 
one of file credif-orB was appointed 
assignee 'I'lie business was recon- 
veyed to pltf. on his undertaking 1o 
pay a comi»osi1ion on the amount of 
his ind(‘btedne.ss for the iiavmeiit of 
which another of deff,B. beeanu’ surety, 
iV; x>I1f. suiiHetjnently exeeuti'd siwerai 
assignments to (lefts, to seeui-e 
advanees. Defts. iiaving taken pos- 
session under the last. -nuMitloned ussign- 
mentvS.the matters in di1T(‘renee bet^^ t‘t‘n 
plif. & defts. were referred to a mabteis 
with iustruetions to “ take an aceount 
it report the sum dne from (dther 
party to th«‘ other of tiiem." The 
muster having roiiort-ed {inter alia) 
that defts., afU'r jiaying tlie otiier 
creditors of pltf. their rospeetive 
(daiins at the rate of sixty -two it a 
half cents on the dollar, had paid to 
thomselvcH the full amoimt of their 
claim, it that being of opinion lliat 
defts. were not entitled to any greater 
rate of dividend on their claim than that 
paid to the other creditors, he had 
disallowed the surplus with intt'rest, 
it had crediL^d the same to plt,f . ; - 
Held : the decision of the Suprinno 
Ct. of Nova Scotia, conflriniug tlie 


report of the luaster on 14 jc reference 
must be rev(3rsed on the ground that 
the master had e\c(*eded his aut hunty 
ic reported on matters not referred to 
lilm. — Doull i\ M(dLi{ElTll (1886), 19 
N. vS. JL (7 Tv. & (J.) .‘HI ; 7 C. L. T. 
196 ; nesd. (1887), 11 S. C. K. 78. - 
CAN. 

PART XXIII. SECT. 10, SUB-SECT. 2. 

— C (a). 

s (p, 1133)1. As regards vnorUy 

of subsegm'nt creditors.] — Re Thoun, 
[1925] 4 D. L. 11. 242.— CAN. 

9213 ii. - Out of a.ssets in schedule.] 

— Undtjr a document signed liy one 
A. it t.liree of his ereditorh, applt. 
was a]jpujnU)d to take control on A.'s 
behalf ol certain of his assets 
1 (niumeratod in an annexed schedule 
& t-o dispose of them for the benefit 
of ibe three creditors. The Jatl-cr 
portion of the doeumetil was as folows : 
** ic we the uiidersigiiod creditors of 
the said A. do hereby, agree to accept 
as full settleniont of the claims we have 
against him such pro rata share as 
may be fuimd due in respect of the sale 
f)f tlie said assets, & w’c agree to pay 
Hh' said applt. the usual comiiilssjou 
on all assets realised : applt. having 
taken possession of the assets ifc having 
sold some of Ihoru, i*o8p., one of the 
creditors who had signed the docu- 
ment. in an action against applt., 
complained that applt. had awarded 
a preference to one M. a creditor wlio 


had signed the document in respect 
of his claim which was based on two 
nitgo. bonds rebirrod to in the schedule 
of assets, & that ajiplt. had failed to 
award resp. a pro rata sliaro of the 
proc.eedB of the assets realised. It was 
common cause that if M. W'as entitled 
t,o t he preference, rosp., an unsecured 
creditoi-, would get notliing. The 
C. I*. 1). ordered applt. to amend his 
account by striking out the preference 
awarded to M. & distributing the 
procjceds of tiie assets among the 
creditors j)ro rata according t-o the 
respective amounts of their claims. 
Extrinsic evidence showing that the 
jiarties never Intended that the 
secured creditors should abandon 
their T>refcren(jc liad been led subject 
to subsequent doelslon as to its adinis- 
sibility, but w'as held by the cts. bolow’ 
to be inadmissible, on the ground that 
the document was not ambiguous : — 
Held : the words “ pro rata share ” 
meant tliat the three creditors were to 
look to the proceeds of the assets In 
the schedule alone for the settlement 
of their edaims, if the assets did not 
realise the full amount of their debts, 
& that they liad reference not to the 
respective claims of the creditors but 
to the proportion that the nroceods 
bore to tho total amoimt of the debts 
& that there was nothing in the docu- 
ment to show that preferences were 
to bo given up. — Swanepoel v. Van 
Heeudkn, [1928] App. D. 15. — S, AP* 



Vol. V. — ^Bankruptcy. Cases 9676 — ^9619, 


[1927] 2 K. B. 384. Refd. Boome v. Wicker, 
[1927] 1 Ch. 667. 

9576. Add, Annotatiom Farcy v. Cooper, 

[1927] 2 K. B. 384. Held. Boorne v. Wicker, 
[1927] 1 Ch, 067, 

9576a. — .] — A debtor, who has assigned his 

business & goodwill to a trustee for the 
benefit of creditors, is not precluded, in the 
absence of express stipulation to the con* 
traiy, from soliciting the customers of the old 
business, notwithstanding that the deed of 

PART XXIII. SECT. 12. SUB-SECT. 1. 

9612 iii. .] — Where oonvcyanooe 

made by the assignee for the benefit 


assignment contains a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors. 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so. — Faiiey v. Cooper, [1927] 
2 K. B. 384 ; 9(5 L. J. K. B. 1046 ; 37 L. T. 
720 ; 43 T. L, R. 803, C. A. 

9619. Add, Annotation : — Held. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


of creditors to pltfs. were made & I Union Bank of Canada v. Makepeace 
accepted in satisfaction of pltfs." claim ' (191U), 44 O. L. R. 202 ; 15 0. W. N. 
against debtor: — Held.: deft, was 179; 46 D, L. R. 193. — CAN. 
thereby freed from liability as surety. — 



Cases 10—95. 


English and Empire Digest Supplement, 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part 1. — In General. 


10. Add. Annotations : — Retd. Kobinson v. Marsh, 
[1921] 2 K. B. 640. Mentd. McDonald v. 
Nash, [1924] A. C. 625. 

13. Add. Annotations : — Refd. Bobinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. 0. 1. Mentd. Re Farrow’s Ba^, [1923] 
1 Ch. 41. 

Id*. Add. Annotation: — Consd. Re Swinburne, 
Sutton V. Featherley, [1926] Ch. 38. 

14a. .] — ^A lady, in her last illness, 

gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky 
& doubtful character. The donor died before 
the cheque could be again presented : — 
Held : the cheque not having been paid, 
there was no valid <&: effectual gift of 
the money to the donee. — Re Swinburnk, 
Sutton v. Featherley, [1926] Ch. 38 ; 95 


L. .T. Ch. 104; 134 L. T. 121 ; 70 Sol. Jo. 64, 
C. A. 

15. Add. A nnotation : — Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
i 22. Add. Annotation : — Mentd. Scott v. Barclays 
Bank, [1923] 2 K. B. 1. 

23. Add. Annotoiions : — Mentd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 593; McDonald v. 
Nash, [1924] A. C. 625. 

! 28.* Add. Annotation : — Mentd. .loachimson 
I Swiss Bank Gorpn., [1921] 3 K. B. 110 
37. Add. Annotations : — Refd. McDonald v. Nash, 
[1924] A. C. 625 ; Ouellette v. Canadian 
Pacific Ry,, [1025] A. C. 560; Auchteroni v. 
Midland Bank, 11028] 2 K. B. 201; Sliotis 
lion ('o. r. (’iimin. 1 10201 A. i\ iOO. Mentd. 
Despatie v. Tremblav, [1021] 1 A. C. 702 ; 
Samuel v. Dumas, [1924] A. C. 431 ; Gilbert 
I 7). Gilbert & Boughor (1927), 90 L. J. P. 137 ; 

^Pilling-Stevens Motors v. K ent County Council 
I A. Transport Miiusti*)*, |1020] 1 (^h. (')(>. 


Part li. — Requirements of Form 


81. Add. Annotation : — Refd. London & Montrose 
Shipbuilding &. Repaijing (’o. v. Barclays 
Bank (1925), 31 Com. Cas. fi7. 

82. Add. Annoiaiiojis : — Consd. Ix)ndon & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank ( 1 025) , 3 1 Com, Cas. 67 . Mentd. Brown 95. 
V. Swan (1921), 37 T. L. R. 787 ; Sutters v. 


Briggs, [1922] 1 A. C. 1 ; Re Farrow’s Bank, 
[1923] 1 (fii. 41 ; Underwood V. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 1 
K. 13. 775; Importers C’o. v. Westminster 
Bank, [1927J 2 K. B. 297. 

Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. C. 625. 


PART I. SECT. 1. 

14 i. lievncahle mandate — lie- 

f yoked hy deaJk.] — I’he authont.j' of a 
Lank to jiay a cheque cea,8t*H on notice 
of tho drawer’s death. — C urotcy v. 
HUKJaS (ADMINISTUA'rOR OF DUURY 

Estatk), 111)20] 2 W. W. K. 102:); 
53 D. L. 11. CAN. 

14 ii. S. P. Kendrick v. Dominion 
Bank ife Down as (1020), 47 O. L. li. 
372 ; 18 O. W. N. 138.— CAN. 

0 i. .] — Its nature ife negro tia - 

blllty disciiMHcd. — Champaklal Gopal- 
DAsr. Kksiiricuand Naoanmal(1925), 
I. L. K. 50 Bom. 7(i5.— IND. 

PART II. SECT. 1. SUB-SECT. 1. 

ta. Note made by married woman — 
Effect oj restraint upon anticipation .] — 
Where a promissory note was made 
by a married woman : — Held : the 
promissory note was in fact, as well 
os in form, a valid unconditional 
promise on tho imrt of the maker to 
pay a sum certain in money. Effect 
of Married Womon's l^roporty Act, 
K. S. O.. 1014 (0 149), ss. 4 (2), 5 (2), 
disoussod. — Anderson v. McLaren, 
[1024] 4 D. L. R, 1076 ; 56 O. L. U. 
26.— CAN. 

r i. .] — An Instrument is 

not a negrotiable promissory note where 
there is not an unconditional promise, 
08 required by Bills of Excbaiigo Act, 
a. 176. — Re Mitchell & Union Bank 
OP Canada, [1923] 4 D. L. R. 1132 ; 
52 O. L. R. 523, revsg. sub nom. Re 


I Stevens & Mitchell, 21 O. W. N. 
331.— CAN. 

r ii. .} — Where a cho«iuo 

was drawn & griven under tho con- 
djtion that it was not to become 
effective unlcs*^ a loan was granted by 
a oortaiu bank . — H eld : the clioq ue could 
uot be detwhed from tho condition, &, 
the condition not huviiifr been fniniled, 
the cheque could not be recovered on. 
—.Toner v. Thcimar ^ Norman (1922), 

r iii. .]— There is not, lung 

in laT\ to debar the maker of a pro- 
missoiT note from pleading as a 
defence to a suit thereon that as a 
matter of fact- tiic note was given for 
a special piirjiose & was not parable 
until the haiipeiuiig of a c'ertain speeilic 
event winch, so far, had not yet 
happened — Biioci Bam r. Kirhoki 
Lal (1928), I. L. II. bO AU. 75 i.— IND. 

60 vii. Payment on account of 

.‘ipicijied contract.] — Wilson v. 1*el- 
LETIKU (N. B.), 11928] 1 D. L. II. 710.— 
CAN. 

79 i. As per memorandum of agree- 
ment — Memorandum meaningless. ] — 
Held : there was a good promissory 
note. — C anadian Bank op Com- 
merce r. Livingston (P. E. I.) (1909), 
6 E. L. R. 459.— CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

h i. Alleged maker denying 

signature.] — Whore an expert on hand- 
writing sold deft. ’8 signatures were 


genuine, but the judge lield, after Hc*eing 
enlargements of them, that they were 
foi*ged ; — H(1d: t-ho absence of any 
ovideuco by pltf. & the uncertain 
natiirti of tho other evidence justified 
tho judge in ilismissing the action. — 
JCasitcrn Townships Investments Co. 
V. McLennan (1919). 29 B. C. R. 1.— 
CAN. 

PART II. SECT. 1, SUB-SECT. 3. 

8b. “ Sixty days after sight ” — Sum 
certain with Intercast for iride finite period.] 
— Held : the document was not a bill 
of exchange, — Uosenhain & Co. v. 
Commonwealth Bank of Australia, 
[1922] V. L. R. 787 ; 31 C. L. R. 46.— 
AU9. 

so. Cheque payable to ** Minxstre de la 
Voirie ” — No time foi payment stated.] 
— An instrument in the form of a 
cheque drawn upon B. by A. payable 
to the order of tho “ Mlnistre de la 
Voirie ” : — Held : not “ payable on 
demand & not a “ cheque ** within 
Bills of Exchange Act, s. 165. — Lkduo 
V. La Banque D’Hochelaga. [1926] 1 
D. L. R. 433 ; [1926] S. C. R. 76.— 
CAN. 

PART II. SECT. 1. SUB-SECT. 4. 

k (p. 25) i. At stated 

rate for uncertain timCt] — Held: the 
document was not a bill of exchange. 
— Rosenhain & Co. V. Common- 
wealth Bank of Australia, [1922] 
V. L. R. 787 ; 31 C. L. R. 46.— 
AUS. 



VoL VI .—Bills of Exchange. Cases 161—868. 


161. Add. Annoiations : — Mentd. Jle Chesterman’s 
Trusts, Mott V. Browning, rip23] 2 Ch. 466 ; 
Uliendahl v. Pankhurst Wright (1923), 39 
T. L. R. 628 ; Peyrao v, Wilkinson, [1924] 

2 K. B, 106. 

191. Add. Annoiaiion : — Refd. McDonald v. Nash, 
[1924] A. C. 625. 

205. Add. Annoiations : — Apld. Auchteroni i\ 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Despatie v, Tremblay, [1921] 1 A. C. 702 ; 
McDonald v. Nash, [1924] A. C. 625 ; Samuel 
V. Dumas, [1924] A. C. 431 ; Ouellette v, 
Canadian Pacific Ky., [1925] A. C. 509; Gil- 
bert V. Gilbert & Bougher (1927), 96 L. J. P. 
J37 ; Sliotts Iron (V). v, 11929| A. C. 

409 ; TilJing-Stev ens Motors r. Kent (Vninty 
(V>unciJ & Trans]»ort Minister, [1929] 1 Cli. 
66 . 

207. Add. Annotation: — Refd. Lloyds Bank v. 
Chartered Bank of India^ etc. (1927), 44 
T. L. B. 165. 

208. Add. Annotation Apld. Goldman v. Cox 
(1924), 40 T. L. R. 744. 

209a. ,] — Pltf., who was a Pole, 

& could not read English unless it was printf^d, 
bought goods from one A. Cohen, k. certain , 
cheques were made out in favour of “ A. I 
Cohen ” by a clerk in the employment of 
pltf. & were signed by pltf. The clerk iiftcr- 
wards forged the name of the payee by 
inserting “ S ” before A. (Johen & forged ! 
the indorsement & got the cheques cashed by | 
deft., w^ho obtained payment for the chequ(‘a j 
on presentation. In an action for money 
received by deft, to the use of pltf. : — Held : 
as the cheques were, before signature, made 
out to a real creditor k not to a fictitious 
person pltf. was entitled to recover. — Gold- 
man V. Cox (1924), 40 T. L. R. 744 ; 69 
Sol. Jo. 10, C. A. 

215. Add, Annotations : — Refd. Robinson n. Marsh. 
[1921] 2 K. B. 640 ; McDonald v. Nash, [1924] 
A. C. 625. 

240. Add. AiDiofidlon : — Apld. Mason v. Lack 
(1929), 140 L. T. 696. 

240a. . I — An iiistruiueiit piiJ’])orting to l)e a 

hill of exciiauge was drawn by ])liT. At 
iho tinu* wLoii deft. ncct*pted it there W'as 
no otIi(‘i' name upon it., tlio only indication 
ot a naiiK* being that it was payalilc at- 
a cei tain bank at wliieli, in fact, deft, had 


no account. On a claim by pltf. for the 
amoimt of tJie allegi‘d bill : — Held : (1 ) since 
the document was not sign(*d by the person 
giving it k addressed t.(» the piu'son who was 
to pay it-, it was neither upon the authorities 
nor witliiii 1882 Act, s. 3, a valid bill of 
excha-Tige ; (2) it. was a good promissory 

note u]>oTi which, afttT ann‘Tidment of the 
stat(‘nieut of claim, pltf. was (‘iititled to 
re(;over.~MASON v. Lack (1929), 110 L. T. 
696 ; 45 T. L. H. 363 ; 73 Sol. .Jo. 28 

241. Add. Annotations : — Consd. London & Mont^ 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Mentd. 
Brown v. Swan (1921), 37 T. L. R. 787 ; 
Sutters V. Briggs, [1922] 1 A. C. 1 ; Ite 
Farrow’s Bank, [1923] 1 Ch. 41 ; Underwood 
V. Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775 ; Importers (b. v, 
Westminster Bank, [1927] 2 K. B. 297. 

242. Add. Annotations : — Refd. Lloyds Bank 
('bartered Bank of India, Australia & China, 

1 19291 1 K. Ik 40. Mentd. IhultTwood r. 
Hank of Li\ (‘i*])oo), Underwood v. Baiclays 
Bank, 119211 1 K. Ik 775. 

251. Add. AnnoUdion: — Consd. Mason r. Lack 
(1929), 140 L. r. 696. 

252. Add. Annotation Refd. Mason i\ Lack 

(192tl), 140 L. T. 696. 

254. Add. Annotation : Refd. Mason v, T^ack 
(1929), 110 L. T. 696. 

255. Jr/d. Annotation: — Consd. Mason r. Lack 
(1929), 110 L. 696. 

275. Add. Anyiotatlon : — Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. K. 625. 

292. Add. Annotniioyi : — Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

292a. Memorandum for purchase of goods.] — 
Held : an agrernnent, k not a promissory 
note.— ]0 llis v. Ellis (1820), Gow', 216, N. P. 

295a. Statement of sum borrowed & received — 
“ Which I promise never to repay.”] —i/c/d ; 
])ltf. was wadi entitled upon the lending on 
un(i side, & tlu^ borrowing on the other, not- 
wiLhshanding tlie words in the conclusion of 
the note. — A non. (circa 1716), cited in 
2 Atk. at p. 32 ; 26 E. 11. 41(>, N. P. 

Annotation Refd. Simphon v. Vaughan (1739), 2 Atk. 31. 

297a. Acceptance of bill without drawer or 
drawee.] Mason v. Lack, No. 210a, attic. 


Part III. — Classification of Instruments. 


841. Add. Annotaliotts : — Refd. Sutters v. Rriggs. 347. Add. Annotation : — Mentd. McDonald v. 
[1922] 1 A. C. 1. Mentd. The Joannis Vatis Nash, [1921] A. 0. 025. 

(1921), 91 L. J. P. 182. 363. Add. Annotation .-—Mentd. Jones v. Waring 

& Gillow, [1920] A. C. 070. 


152 iii. — — yt’mi/’ tn ralt utation 

of insMninii.]~(.'usTi\K\T\L (»uaii- 
ANTV CUKl'N. OF (\\\AI)A I'. VaNCE, 
1192HJ 1 J). L. U. QAN. 


PART II. SECT. 4, SUB-SECT 2. 

sd. J ‘mutihsttri/ notv Joi nilrrcbt 
) J qh t- - t'orm of tu *loi ar m cnt.] 
(Lvi.i.ujiieu i\ Meucni (Out), 

4 D. L. Ik GIS.— CAN. 


PART III. SECT. 1. 

„e. Cheque payable to “ vanh or order.**] 
1 — livid : payable to bearer.— J udmaxeu 
' V. Standaki) Bank of Canada (.\ltu.), 
(1927J 1 W. W. 11. 270. -CAN. 



Cases 383-667a. 


English and Empire Digest Supplement, 


Part IV. — Date of Instrument. 

383. Add. Annotcdion Mentd. MaskeU v. Hill, [1921] 8 K. B. 167. 


Part V. — Computation 

4-22. Add. Annoiaiion : — Mentd. Joachimson v, 
Swiss Bank Corpn., [1921J 3 K. B. 110. 

441a. .] — Where a promis- 

sory note, repayable by instalments, provides 
that if any instalment should not be paid 
“ punctually ” the whole of the balance is 


of Time of Payment. 

immediately to become payable, the use of 
the word punctually ** does not deprive the 
maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, “ in every case 
where the bUl itself does not otherwise 
provide,” — Sohaverirn v. Morris (1921), 37 
T. L. R. 366. 


Part VI. — Acceptance. 


456. Add. A nnohd ion Field. Mason i’. Lack 

(1929), 110 L. T. 090. 

468. Add. Annoiaiions : — Refd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 693; McDonald v. 
Nash, [1924] A. C. 625. 

490. Add. Annoiaiion : — Mentd. McDonald v. 
Nash, [1924] A. 0. 625. 

505. Add. Annotation : — Mentd. Baines v. National 
Provincial Bank (1927), 96 L, J. K. B. 801. 

508a. -- .|—J lefts., inoirliauts in LcuhIou, | 

wore in the Juihit. of ])urdiasing goods for | 
(k, a irioi’ehant «t l*el(‘rsbiirg, which they 
consigned to pHf., his agent at Jlanihui’g, 
A IJjey dr<‘W hills t(> tin* amount, ]mrsuant 
to the credit estahlisiied for tliein. In s\ich 
course* of husin(‘ss, tlu'V consigru'd Brazil 
sugars A indigo to }»ltf. foj* (i. A other 
Tno]*cha,nts a-t Petejvsburg, tV transmitted the 
hills of lading, A drew hills to the amount ; 
u])on which ])ltf. informed tiiem, that he 
])i'otoctod their drafts to the* amount- of all 
the goods consigned to the merchants at 
J*etei'sburg, exc(*pt thos(* consigned to G.; 
that he a.cc^epted the draft for the amount of 
such goods provisionally, umler the* guaraiiL'c* 
of di*fls., inasmuch as tiie sugars against 
\N hich t he bill was di'a-wn were not, as m dered 
by his pi'inci])al, Jla\annah, to the amount 
ol wliicli lie was authorised to accept, but 


Brazil, resp(*cting which he had no directions ; 
t hat h(‘ would communicate with his principal 
on the subject, A inform defts. of the r<‘suJt. 
Such communication being made, G. at 
I'etershurg, confirmed the order for the 
Brazil sugars, A directed pltf. to accept t^o 
t-lieir amount, A r(‘l(*ase defts. fi’om their 
giiarant-ei*. l^ltf. also inlormed defts. of their 
drafts, drawn on him against goods, bi*ing 
conlirmed A a.cknowledg(‘d by other mer- 
chants at lVt-i‘rsbuJ'g, for wiiose account tlu*y 
\ver(‘ diawn. Upon tin* bkpey, of G. A an 
acdion by plti. against defts., tor tins amount 
oi the bill whicli lie liad paid : — Held: pltf. 
^^a,s to be considered as having accepted 
the bill, not for tht* accounf- of defts. until ho, 
the acceptor, was in funds, but in r(*ference 
to the eoiilirmation of the order for tlu* Brazil, 
inst(‘ad of the Havannah sugars ; which 
eoiilirmation being giv(*n, his claim was upon 
tJie bki>t-. at Petersburg, not upon (lefts., 
against whom, conseciuently, no action could 
hii maintained. — Loumann v. Bouoemont 
(1849), 6 Bing. N. G. 253 ; 8 Scott, 520 ; 9 
Ji. .7. G. P. 158 ; 433 B. R. 100. 

519. Add. Annoiaiio)i : — Mentd. Re Pinto Leite, 
E.r V. D(‘s Olivaes, [1929J 1 Gli. 221. 

545. Add. Annotation : — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


Part VII. — Inchoate Instruments. 


666. Add. Annotation : — Consd. McDonald v. Nosh, 

Smith V. Wood 


665. Add. Annoiatwns : — Consd. McDonald v. 
Nafih, [1924] A. C. 625. Refd. Lickbarrow 
V. Mason (1793), 6 East, 20, n. 

.] — Re (jk)OCH, Ex p. Judd, No. 2096a, 


343.— N.Z. 


567a. 


[1924] A. C. 625. 

563. Add, A mioiation : Held. 
(1928), 139 L. T. 250. 

PART VI. SECT. 2. 

•m. Acceptance by wife.] — Tlchl : 
not binding on husband. — E oclks r. 
Merchants Bank op Canada, 11923] 
S D. L. R. 1103 ; 52 O. L. 11. 138.— 
CAN. 


post 

PART VI. SECT. 8. SUB-SECT. 1. 

sp. Indorsement ** will accept on 
arrival of goods.**] — Held: the words 
when applied to a bill on demand 
meant “ will pay,” & no further 
acceptance was necessary. — Hum- 
phreys V. Taylor, [1921] N. Z. h. R. 


PART VII. SECT. 1. 

666 vi. dt place of jjagment .] — 

Where instead of handing: over a note, 
applt.*s solr. filled in a plaoe for pay- 
ment, & discounted It with resp. & 
kept the money, A resp. filled in his own 
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567b. .1— McDonald (Gerald) & Co. v. Nash 

& Co., No. 2096b, poat 

568a. Effect of 1882 Act, s. 12.] F., a 

financier, L., a distiller, D. M., a lirni of 
shipbrokers, & one A. wore minded to load 
a ship with a cargo of whisky to bo carried 
across the Atlantic &. sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was enter(*d 
into between F., L. A L). & M., whereby b. 
agreed to sell to 1) vV- M. 7,500 cases of whisky 
at 27.^. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not- 
later than Nov. 26. I). A J\1. w(‘re to lake 

delivery on board a V(‘SS(‘I of a regulai’ Iin<‘ 
of steamers, PayuMuit was to be made* by a 
bill tor £5,500 drawn liy F., a.cc(‘pled by A. 

A indorsed to L.. A a second bill for £1,S12 
accepted by A. A t). A M., both bills i<t be 
jiayable ninety days from Nov. 26, A to b(‘ 
drawn A acceiited on Oct. 26 A handed to L. 
to hold as seciuity until he should hand the 
shipping documents or delivery ordi'V from 
bond on or before Nov. 2(). L. agreed to 
lend D. A M. £2,500 (£1,000 at S per ccni.prr 
Kunutn A £1,500 at 10 pel* cenl. per (tmmru 
int(‘rest) for the ])urchaso of the steamer, 
the loan to be secured by a lii’st mt g(\ on the 
steam(‘r. F. agreed to lend 1). A iVI. £1,000 
at 10 ])er cent. per annum interest i o lx* s^Huirixl • 
by a second mtge. on tlu‘ sGiaiiKM*. I). A JV1. 
agreed to insui’c the steamer for £1,000 
against all risks including seizui'cj oi* eon- 
liscation A £2,500 against maiine risks A 
d(‘liver to L, cover notes for £1,500 A £1,000 
to F. a cover note I'oi* £1,000. F. A L. | 
Jigreed jointly to und(‘i’\Mite lJi<‘ insiuanc( 
for £1,000 against coidiseation ai a, (igurc* to 
l)e agreed in tin* event of tlie ordinary market 
i*ate exceeding thirty guineas jier cent. 
I). A M. agre(‘d to provide £1,600, tlu‘ I 
estimated balance required for the e(]uip- j 
ment. of tiie steamer for the \oyage. In | 
int(md(‘d ])iij‘siiance of the agre(*ment t wo 
docLinu'nts undated, A purporting to be bills 
of excliange, though written upon unstamjH-d 
paper, were sent to L. ; bot h were headenl 
Ixmdon ” ; one was drawn by F., accepted 
l)y A., A indors('d hy A was for £5,500, 
payable ninety days after dat(* ; the other | 
not sign(‘d by any one as drawei* ; it was 
accepted by A. A hy 1). A IVI., A w^as lor 
£1,812 payable ninety days afiov dale. 
Delay having occurj-(‘d in naming a linei* to 
tak<* deliv(*ry of the wliisky A in equipping 
the steamer for the adventure, L. gave to 
D. A M. a delivery order addressed to th(‘ 
keepers of the bonded warehouse w'h(*re the 
whisky was in store. D. A M. immediaGdy 
pledged the whisky for £500. F. heiulng 
of this paid off the loan A took a transfer of 
the delivery order. I'he so-iialled bills of 1 


exchange for £5,500 A £4,<S12 were sent to L., 
wdio w^as at Lausanne. He struck out 
‘‘ London ” A substituted ‘‘ Lausa-nne,” added 
Dee. 2 as the date of each, A signed his name 
as lh(‘ drawer of the second, A stamped them 
both as foreign hills: — Held: (1) the so- 
called bill for £5,500, being drawn, accepted 
A indorsed in this country on unstamped 
})apej‘, was void by Stain]) Act, 1891 ((;. 89), 
ss. 2, 87 (2), 38 (1 ) ; (2) the so-called bill for 
£1,812 tbough valid in other respects, as a 
foreign bill, notwithstanding 1882 Act, s. 61, 
W'as invalidated by 1j. having added a date 
not- in aceordaiico with the contract, A w^as 
not protected by 1882 Act-, s. 12 .~ -Foster v, 
Griscom., Lindsay v. Attkikld, Lindsay v. 
Drisculj., 1 19291 I K. D. 170 ; 98 L, J, K, B. 
282 ; I 10 L. T. 179 ; 15 T. L. IL 185, C. A. 

577a. .] — Where a bill of exchange on 

duly stamped paper is presented for signature 
to the acceptor by the drawer, A the foimer 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange A negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 
drawTT for signature. — Ddnn (M.), Ltd. v. 
Jefferson (1925), 69 Sol. .To. 695, 725. 

584. Add. Annotation : — Refd. Guildford Trust v, 
Goss (1927), 130 L. T. 725. 

585. Add. Annotation -Mmid. Lloyds Bank v, 
(haiteiecl Bank ol Indi.i, Ausl?*alia A (hina, 
|1929| 1 K. Ik 10. 

587. Add. Annotation : — Dbtd. .Tones Waring A 
Gillow, [1920] A. C. 670. 

588a. Particular purpose- - Fraudulent use for 

another purpose.] — A cheque was sigm^d 
in blank by one of the paitners m a syndi- 
cate, in the belief that the stamp of the s>udi 
cate would be subsequently attixed A the 
cheque used for the ordinary business of the 
syndicate. It Wiis made payable to anoth(‘r 
partner, A was Indorsed by a third partner, 
who believed the same as the drawer, as well 
as by the payee. The payee, in fraud of the 
other two partners, did not aOix the stam]) 
of the syndicate A used the cheque for the 
purjiose of raising a loan from money-lenders, 
for wliich he gave a ])romissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fell due, the cheque was tendered in payment 
A was dishonoured iqion ])r('sentatioTi, 
the money-lenders then sued the drawer A 
the indoi-scr : — Held : the drawer A in- 
dorser were liable on the cheque;, as tliere had 
been notJiing to i)ut pltfs. on inquiry whether 
a fraud was being perpetrated by the payee, 
A as both defts., when signing the document, 
had intended that tlie document should be; 
n(;gotiated as a cheque, the cliequo could not 
be regarded as a document given in (;scrow. — 
Guildford Trust, IjT’d. v. Goss (1927), 136 
L.T. 725; 43 T. L. IM67. 


name os payee, & the note was not paid 
at maturity & no notice of dishonour 
was given to applt. : — Held : the solr. 


had no authority to negotiate the note, 
& msp. had no authority to flll in his 
name os payee, & he could not recover 


from applt. — K nust v. Aduot, [1923] 
N. Z. L. It. 1072.— N.Z. 



Cases 595 — 690a. 


English and Empire Digest Supplement, 


Part VIII.- 

595. Add, Annotation : — Hefd. McDonald v, Nash, 
[1924] A. a 625. 

596. Add. Annotation : — Refd. Ijloyds Bank v. 
Chartered Bank of India, etc. (1927), 41 
T. L. B. 165. 

635. Add. Annotation : — Mentd. Mai*b(^ v. George 
Bdwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

639. Add. Annotations : — Mentd. Be Chestemian’s 


-Delivery. 

Trusts, Mott V. Browning, [1923] 2 Oh. 466 ; 
Dliendahl v. Pankhurst Wright (1923), 39 
T. L. K. 628 ; Peyrae v. WUkinson, [1924] 
2 K. B. 166. 

Annotation: — Expld & Dlstd. Jones v. 
Waring & GUlow, [1926] A. C. 670. 

663. Add. Annotation : — Mentd. Saunders v. 
Young’s Brewery (1925), 42 T. L. K. 136. 


Part IX. — Capacity and Authority of Parties 


687. Add. Annotation : — Refd. Kreditbank Cassel 
G.m.b. H. V, Schenkers, (1926] 2 K. B. 4,50. 

691a. — Jic Adansonia Pimwo Co.» 

Miles’ Claim (1874), 9 Ch. App. 635; 43 
D. J. Ch. 732 ; 31 L. T. 9 ; 22 W. It. 889, 
].. ,1J. 

Annotation Consd. Yorknliiro lianking Co. v. Bcatson 

(1880), C) a r. 1). 109. 

691b. .] — Fleming v. McNair (J812), cited in 

3 Dow, at p. 229 ; 3 10. It. 104<S, 11. L. 

Annotation.^ :‘ -Consd. Davinon r. Jiobcrt.soii (181.5), Dow. 
2J8. N.F. Yorkbliire Jlauking Co. i?. Beatson (1880), 

0 C. r. 1). 109. 

692. Add. A ?mo/a/ ion Mentd. Bye v. Purcell, 

[1926] 1 1C. B. 446. 

692a. .] — In order to take a case out 

of the principle, that every jjartner in a 
nicrctantile or ordinary trading partnership , 
is liable upon bills, drawn by a i>artn(‘r in j 
tlje recijgnised trading busint'ss of the firm, 
for a transaction incident i^o tli(‘ business of the 
fii’in, although siicJi partiH‘i‘’s name does not 
apjiear upon the face of the instrument, A:- 
altliough lie be a slc'ejiing secret partner, 
it must be established that the lioldei* of tlie 
bills knew, at tlu' time he ree,eived them, I 
that the transaction was a j>i*ivate contract | 
not within the scope of the iiartnership.— 
Bunausek Dass V. Giiolam lIossEiN (1876), 
13 Moo, Ind. App. 358 ; 20 Jl It. 585, P. C. 

693a. kSu'iton v. Gregory (1797), 

Peake, Add. Cas. 150 ; 170 E. B. 226, N. P. 

694a. — — - .1— If one partner draw or 

indorse a bill in the jiartnersliip name, it 
will primd facie bind the linn, althougli passed 
by the partner to a separate creditor in dis- 
cliarge of his own debt, unless there be evi- 
dence of covin between such separate diditor 
& creditor, or at least of the want of authority, 
cither express or to be implied, in the debtor 
partner to give the joint security of tlio firm 


for his separate debt. — Ridley v. Taylor 
(1810), 13 East, 175 ; 101 E. R. 330. 

Annotations : — Consd. Frankland v. M'Gusty (1830), 1 
Knapp. 274 ; Jiv Acraman, Kj; p. Biishcll (1844), 3 Mont. 
1). & Do G. 015. Distd. Levorson v. Lane (1862), 13 
C. B. N. a 278. Refd. Lloyd v. Aahby (1825), 2 C. & P. 
]:i8; Wiiitlc V. Crowther (18.31), 1 Cr. & J. 310; lie 
Kicbes, A’.r p. Darlington District Joint Stock Banking Co. 
(1865), 31 L. J. Bey. 10. 

694b. — — — .]— 'Bills drawn by one 

partner for a si^paral/Ci debt in the partnership 
name cannot bo recovered ux)on as against 
th(j firm, unless jiltf. can jirove cither a direct 
assent) from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed. — Frankland v, 
M‘Gttrty (1830), 1 Knapp, 274 ; 12 E. R. 
324, P. 0. 

Annotations : — Gonsd. Hr Wardley & Hodson, Ex p. Thorpe 
(1836), 2 Dcac5. 16. Refd. Leverson v. Lane (1802), 13 
C. B. N. S. 278. 

694c. Note made for self & partner — Partner 

bound. I — Lane v. Williams (1692), 2 Vern. 
277 ; 23 E. R. 779 ; subsequent 'proceedings 
(1693), 2 Vern. 292. 

Annotations : — Consd. Dcvayncs v. Noble, Sleech’n Case 
(1816), 1 Mor. 539. Refd. Bank of Australasia v. Breillat 
(1847). G Moo. P. C. C. 152. 

694d. .J — Smith v. Jerves & 

Baily (1727), 2 Ld. Raym. 1484 ; 92 E. R. 
461 ; sub nom. Smith v. Baily, 11 Mod. Rep. 
401. 

695a. With addition of partnership 

name— Firm bound.] — Galway (Lord) v. 
Mait’iiew & Smithson (1808), 1 Camp. 403 ; 
170 E. R. 1000, N. P. ; subsequent proceed- 
ings. sub nom. Gallway (Lord) v. Mathew 
& Smithson, 10 East, 264. 

.4nnofttfio7Ks .-—Consd. Booth v. Quin & Januey (1819), 

7 Price, 193. Apld. lie Clarke, Ex p. Buckler (1844), 3 
L. T. O. 8. 284. 

696a. .] — In an action against partners, 

on a bill of exchange, it is no legal objection 
tliat the bill has been drawn or indorsed by 


PART VIII. SECT. 4, SUB-SECT. 1.— A. 

611 viii. .] — Oral evidence ip not 

admis«iblo to show an agieemout coii- 
teinporunooTLs with the making of a 
note that the liability of the maker in 
contiugoiit on the happening of some 
event. — U utiienian Faumers 10j,e- 
VATOR Co. V. GNIAZDOSEI, 11922J 3 
W. VV. R. 19 ; G8 D. L. R. 656 ; 32 
Man. L. R. 322. — CAN. 

628 i. Until dcatfi of maker.]— 

Bonham v. Bonuam (1920), 48 O. L. R. 


431 ; 57 1). L. R. 459 ; 19 O. W. N. 
268.— CAN. 

637 iv. .1 — Evidence of alleged 

conditions attached to the payment of 
a promissory note, e.g. payment out of 
a iiartioular fund, is not adniisBible, os 
it would vary I ho terms of the written 
dooumont. — GumiisREua v. Weber. 
119211 1 D. L. R. 335 ; 1 W. W. R. 
137 ; 18 8ask. L, R. 6.— CAN. 

638 i. Excluding liability if goods 
rdected .] — An aotion by payee against 
the maker of a promissory note given 


for the price of goods was dismissed, 
on the ground that deft, had exercised, 
ns under a contemporaneous oral 
agreement ho was entitled to do, the 
right of rejecting & returning the 
goods. — National Manufaoturino 
U). V. Stepa, [19221 1 W. W. R. 814 ; 
65 D L. R. 284 ; 17 Alta. L. R. 398.— 
CAN. 


PART IX. SECT. 2. 


t (p. 96) i. — 
[1923J 3 W. W. 


— .J — Pope v. Fraser, 
R. 764.-~CAN. 
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one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partn('r who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. iSh^r is it 
sufficient for the oilier partners to show that, 
in the particular instamie, the* partner wlio 
drew or indors(*d the bill in question violat(‘d 
his privat/C instructions in so doing. — 
SouTn Carolina Bank v. Case (1828), 8 
B. & C. 427 ; 2 Man. & Ry. K. B. 459 ; 108 
R. 11. 1101 ; sub nom. South Carolina Bank 
V, Case, Beokett v. Same, Dan. & LI. lO.S ; 

0 L. J. O. S. K. B. 001. 

s Expld. Smith v. Craron (1831), 1 Or. & .1. 
r>00. Dbtd. Nicholson r. lUckcUH fl8b0). 2 E. & E. 4117. 
Consd. lifi Adansoiiia P’llirc (k).. Miles’ Claim (18711, 0 
h Ch. ApT». G3/) ; Yorkshire Hanking Co. r. lloatson (18S0), 
r» C. V. 1). 109. Reid. Vere r. Aslib^’^d 829), 10 li. 6c (k 
28S ; Hcekham r. Knight (1838), 4 JJiiig. N. (!. 213; 
Trnennin r. Loder (1810), 11 Ad. A' El. 589. 

698a. After disolution.] — A bill rlrawn 

& accepted aft^er dissolution of partnersliip, 
though dated bedore, does not bind tin* 
retiring partner. — \V right v. Puluam (1810), 
2 Chit. 121 ; sub vmn. Wrigiitson v. Pullan, 

1 Stark. 375 ; 171 R. K. 501. 

701a. .] — A hill, thougli drawn on 

a partnership, & accepted by one of th(* 
liartners, if for a separate' debt of one of th(*m, 
shall not bind the jiartnership, if the party 
knew the consideration of the bill. Aliicr^ 
if in the luinds of a, bond fide indorse ‘(‘ without 
notice*. — W ells v. Masteuman (1799), 2 
Rsp. 731 ; 170 R. R. 512, N. l\ 

Anvotafio7iS : — Refd. L(?Tor.MHi r. Lane (1802), 13 C. B. N. S. 
278 ; EUston Deaeem (1800), li. 11. 2 C. 1\ 20. 

701b. .] — A ikirtnership accept- 

ance, givc'n in dischai ge* of the S(‘veral debt of 
onei of two parlne*rs, cannot be j)roYed against 
i/he joint estai-t% by a person who took it in 
discharge of such sc'veral eh'bt, though it was 
left for ae;c.e‘ptan(“(' at tlie* house of business 
of the jmrtriersliip, theuict* re'tui’ned 
acc<‘pted, uiile*ss i-hei holde'r mn.kes out that 
it was acc('ptt‘d in the partnership name*, 
with the knowle'elge A assent of tlie other 
partner.- LV D’Neij.l, p. Coulthng 

(1829), 8 L. .r. O. S. Ch. 19, 1., C. 

Anrinfntlons Reid. Li'vcrnon v Lunc (1802), 13 O. B. N. S. 
278 ; hr Lichee 8:,lMiirsliiiir*- Tnint l»ee d, E.rp, Diirhiiglem, 
etc.. Banking Cei. (1805), 4 l>c G. ,1. A: Sin. 581. 

702a. - — — Bill not addressed to partnership 

address.] ---Defk.. a eh oesen longer at A., 
carried on at W. the hosii9*y trade in parl»ner- 
ship witJi C., hut' in his own name. C. 
accepted, in the name of dett., a hill of 
exchange drawn for goods supplied to the 
partnership, A which was addn^ssed to d(‘it. 
at- A. : — II rid : the acc<‘ptance w^as binding 
on deft., altliough tlui bill was not addrc'sseil 
to the i)lae(‘ where the })arln<Tsliip l)usinf*ss 
was carried on.^ — S teitien.s v. IIeynolds 
(1800), 5 If. A N. 513 ; 29 L. .T. Rn. 278 ; 


2 L. T. 222 ; 157 R. R. 1283 ; subsequent 
proexedings, 2 F. A F. 147. 

Annotations • — Consd. Yorkuhirc Banking Co. v. Beatson (1), 
Lneils Sc County Banking Co. r. Same (1879), 4 C. P. 1). 
204. Refd. Vorkshire Banking Co. v. Beatsou (1880), 5 
(k P. I>. 109. 

709a. Not for partnership purposes — 

Firm not bound.] — SiTKi»rAiii> v. Dry (1810), 
cited in Byles on Bills, ISth (‘d., p. 50, n. (?). 

713a. — — For private debt — Fii’m not 

bound.] — Arden v. Sharpe A Gilson (1797), 
2 Rsp. 521 ; 170 R. R. 412, N. P. 

713b. .] — Ridley v. Taylor, No. 

t>91a, ante, 

713c. Bill or note indorsed by partner in own 

name.] — South Carolina Bank v. (Ase, 
No. tUlha, ante. 

715. Add, A7inotatfov : — Mentd. Brocklebank v, R,., 
[1925] 1 K. B. 52. 

722. Add, A^inotation : — Refd. Underwood v. Bank 
of Tiverpool, Underwood v, Barclays Bank, 
[1924] i K. B. 775. 

726. Add, Annofafion ; — Mentd. Bow's Rmporium 
r. Brett (1927), U T. L. R. 191. 

734. Add, Amiolafions : — Distd. Goldman v. Cox 
(1924), 40 T. L. K. 744. Refd. .Tones r. 
Waring A Gillow, [J92f)] A. C. 070. 

737. Add, Annolahon :-'Refd. Jones v. Waring A 
Gillow, [1920] A. C. 070. 

738. Add. Annoiaiion Mentd. London A Mont- 
rose Shipbuilding A Repairing Co. v. Bandays 
Bank (1925), 31 Com. (/as. 07. 

746. Add, Annotations : — Consd. Goldman v, Cox 
(1924), 40 T. L. R. 423; Rockit t r. Barnett, 
Pembroke A Slater, [1928] 2 K. B. 244. Refd. 
Underwood v. Bank of Liverpool, Undcrw’ood 
1’. Barclays Bank, [1924] 1 K. B. 775; 
Australian Bank of Commerce' v, Perel, [1920] 
A. C. 737 ; Jones v. Waring A Gillow, [1920] 
A. ('. 670 ; Fc'nion 'r(*x(iJe' As.so(*,n. v. TJiomas 
(1929), 15 T. L. R. 20 [ ; Lloyds B;uik r. 
<Miartei<*d Bank oi India, Austivili.i. A- (Jhiua, 
[19291 1 K. B. 10. 

755. Add. Ajmotations : — Consd. Underw'ood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 775 ; Reckitt r. Barnet!/, 
Pembroke A Sla(,(ir, [19281, 2 K. B. 244. 

757. A dd. Annoiation 8 : — Refd. IJ n demood v. Bank 
of IJverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B. 775; jjggett (Liverpool) v, 
Barclays Bank, [1927] 137 L. T. 443; IToyds 
Bank r. ( 'hai*t(‘i'(‘(l Bank of India, Australia A 
t4iina (l92Sj, 97 L. J. K. B. 009. 

759. Add. A^inotation :~-Refd, ll('(kitt ??. Barm'it, 
P('inbrok(' A Slater, [192S1 2 K. B. 244. 

763a. “ Directors ” added after signa- 

tures — Acceptance by company — Drawer re- 
quiring indorsement by directors.] — A bill of 
exchange addrt'ssed to a limited co. w^as 
accepted in the following form : “ Accepted 

763 VC. “ Director ” <0 

" Scfrctary** arMcd afln siynaturrs J — A 
promiat-ory note was grant (*(1 in tlu* fol- 
lowing terms : “ Pour moriLlis af.‘(‘r date 
wo jn’omiso to pay. . . [G i» J Diioctor, 
IE. F. ] Soerotarv. Tijr Frasfrknrgh 
Ernpiro Ltd.” The l>odv of tlie note 
& the wordH appended to tiio signal urea 
had all been written hv iho same per- 
son. not one of the signjiloricK, before 
signature \~Tteld • the tuo slgnatorieH 
were porsonolir bahle — r. 
HKNDKitsoN, lltrj.'il S. Ck 043. — SCOT 

763 V d - ” Mnuditimi 

Proiirirtor ” added after sifruoturc.l— 

18 


PART IX. SECT. 5. 

763 V a. ” President ** dt 

” Mgr/* added after mgnalures.] - eld : 
the* individual (lefts, wiwo pi'rsonally 
liable on the not(*. — L oczka v. Huihk- 

NIAN EaKMEIW' Co-ni’EUATTVK CO., 

Ltd, 119221 2 W. W. Jl. 782* 08 
D. L. n. 535 ; 32 Man. L. U. 137.— 

CAN. 

763 vb. ” Pres.** d: 

” Sceg/’ culded after Bignaitires .] — 
VVbethi'r those feigning a promissory 
note feigned It as offlciulB of a limited co. 
or as individnale, is a question of intent, 
J.s. 


I Sc the intent iiiufet be gathered from 
the face of the document it-sclf, it 
I where, on a senes of notes made to 
I the huine person at one time, n 
{ rubber stamp containing the name of 
I tbo CO. Sc two lines v\afe imprebFi'd on 
the notch Sc tlie p^gnors signed on tlu^ 
two lines & added the words ” Pies.” 
& ” Secy.” after their fiignatnre? Sc 
were in fact the president Sc secretary 
of the CO. respectively : the 

notes were made by the co. — S chafpfr 
V. Tunny. Smith Sc (Jo., Ltd.. 119241 
1 D. L. R. 408 ; 1 W. W. R. 213.-— 
CAN. 
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pay;i.l>le the W. Bank — A.B. & C.D., i 
iiirt olors - Fiishions Fair Exhibition, Ijtd.” I 
T}i(‘ drawer when sending the bill to the co. ' 
for ae.ceptance stated in his letter that as a 
(Condition of liis doing the work for winch the 
bill was drawn he snould require it to be 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two 
diiectors signed the bill also on the back, | 
“ Ffishions Fair Exhibition, Ltd. A.B. & 
().!>., directors,” Si one of them when return- j 
ing the accepted bill drew attention in his | 
l('tter to the fact that it was “ duly indorsed | 
by two directors of the co. as requested by 1 
you.” In an action against A.B. Si C.l). | 
as indorsers of the bill : — Hold : (1 ) they ; 

wer(‘ personally liable, upon tfie ground that | 
if the indorseiruint was U) be treat(3d as that i 
of the co. it gave no greater validitj^ to the | 
bill than was already contained in tiie j 
acceptance, therefore under 1882 Act, 
% 20 (2), tJic construction that it was the 
personal indorsement of defts. veas to be 
.adopted ; (2) even if the indorsement stood 
by it/self, as defts.’ signature did not in terms 
say that they were signing on behalf of the 
the addition to th(‘ir nanuis of the word 
“ directors ” must be treated as a word ol 
desc-rijition only Si not as excluding Iheir 
liability; (2) tiu‘ ct. were entitled to look 
a.t tii(‘ surrounding circumstances under 
which the hill was signed, including the letters 


which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill. — E lliott v , Bax-Ironside, [1925] 2 
K. B. 301 ; 94 L. .7. K. B. 807 ; 133 L. T. 
624 ; 41 T. L. R. 631, C. A. 

Annotaium : — to (1) Consd. Keltic v. Dunster & Wakefield 
(1927), 43 T. L. ll. 770. 

763b. “ Receiver ” added after signa- 

ture.] — Pltf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by “ R., Recta ver, 
P. Ltd.” as drawer. I'hey had been acceptt'd 
in respect of goods supplied by tht‘ co. to 
defts., & pltf. had stat/t^d that it must b(“ 
“clearly understood that 1 am in no way- 
accepting any liability or responsibility what- 
ever in respect of the orders themselves ” : — 
Held: (3) the above were not “ surrounding 
circumstances ” from which the intention of 
the parties could he inferred, & such intention 
must be gathered from the tcTms of the docu- 
ment alone ; (2) the words “ Receiver, P Ltd.” 
were words of description only% Si the bills did 
not purport, to have been drawn on behalf of 
tht‘ CO. ; (3) pltf. was entitled to rccov(*r 

against defts. upon the bills.- — K e'JTLE v. 
Bunster Si Wakp^fhold (1927), 13S Jj. T. 
158; 43 T. L. R. 770. 


Part X. — Consideration. 


772. Add. Amioiaiioii : — Aft to (1) Refd. .Tones v. 
Waring A Oillow, [19261 A. C. 670. 

773. Add. Annotai Urns : " Refd. Robinson v. Marsh, 
[19211 2 K, B. 610 ; Sutters v. Briggs, [1922J 
1 A* 1 ' b^'irrow’s Bank, [1023] 1 (!h. 41. 

786. Add. Amwfalton : — Mentd. Allen v. Royal 
Bank of (Canada (1925), 41 T. L. \l. 625. 

801. Add. Annoialloi : — Refd. Sutters v. Briggs, | 
[1922] I A. C. J. I 

803. Add. Arniolaiionfi .'— Uisid. Burred] lioven ' 
(1926), 42 T. L. R. 167; Richardson v. Mon- | 
crielXe* (1926), 43 T. h. R.. 32. Reid. Robinson 1 


Marsh, [1021] 2 K. B. 640 ; Sutters i?. 
Briggs, [1022] I A. C. 1. Mentd. JelTrey v. 
Bamford, [1923] 2 K. B. 351 ; Oreenhalgh v. 
XTnion Bank of Manchester, [1924] 2 K. B. 
153. 

823. Add. AtnioUdioyi Held. Stott v. Shaw & 
Leo, [1928J 2 K. B. 26. 

826. Add. Ajmolafum : — Mentd. Fettes r. Robert- 
son (1921), 37 T. L. R. .581. 

835. Add. Amiolaiion : — Mentd. Holt v. Markham 
(1922), 128 L. T. 719. 

837. Add. Amioiaiion : — Refd. Sutters v. Briggs, 
[1922) 1 A. (J. 1. 

pllfs. refuHod to give credit for tlio 
quantity dt^Hired unless defts. would 
make some sottlenient, of the old debt, 
i.€. tlic unpaid balance of idtfs.’ com- 
pound claim. Defts. thereui)on sifxned 
the promissory notes now sued upon, 
delivered them to pltfs., & received a 
now supply of groods uiion the credit 
they desired : — Held : the notes were 
not made for the aecommudatlon of 
pltfs. ; imt, thouprh ropresentinff a 
compromised didit, were in fact madi* 
in consideration of the giving: of credit 
in respect of the new solo, A that was 
sufficient consideration to support the 
notes & to render defts. liable. — 
CH\MANr>Y Bkotiieks, Ltt). V. Albert, 
[1928] 2 D. L. Tl. 577 ; «2 O. L. li. 
105 ; 10 C. D. K. 32.— CAN. 

St. Delivery vp of void hill .] — 
Valuable consideration for a bill of 
exchange may consist in tho deUverj'' 
iij) of anotiuT bill which tho person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was void. — K otal Bane of Canada 
V. Grore &■ Walbruioe (Alta.), [1928] 
3 D. h. B. 93 ; [1928] 2 W. W .R. 55.— 
CAN. 


A suit was lirought on three liundis run- 
ning m t.bc following foi-m : “ tla\,s 
after dab I promise to pay S. C. F.. 
or order ilie sum of il ’s HOO, onlv 
for vaiuc received in cash (signed) 
G. V. A., Managing Propiietor, 
G. & lb triends, S. Rd. Hombnv 
No. i ” Thhl : the onlv i»ersoii liable 
on these liiiiidis was G. V, A wlut had 
signed tlu'iii A, md anv alW'gi'd firm 
passing und('r flic name of (J. A B. 
Friends. A th<' uords Managing Fro- 
pri(‘tor, etc., weie mcreh a.dilcd as a 
ilesoriptlon of lii^ oecuyiatmti A busi- 
m‘SB address SrrMcvAi Kuisuna 
}»ADIIYE r. ClUNANPAK FaTIUU'U AND 
(1928b T. h. R. 52 Bom (ilO - IND. 

PART X. SECT. 1, SUB-SEifeT. 3. 

796 i. ForUearmei to sue —Surety.] - 
Held : the giving of a note to avoid suit 
contituted deft, a princii)Ml debtor, A 
his equities ns a surety wei-e gone. — 
Alliance Trust Co. t. .Iotinhon, 
11920] 2 W. \V. R. 800 ; 15 Alla. L. U. 
4 79.- -CAN. 

PART X. SECT. 1, SUB-SECT. 4. 

st. /e.r/rasmn of credit.] — Fitllkr A 
Co. r. iioiUAND (N. S.) (191 Ob M 


I K. L. R. 110.— CAN. 

I 

PART X. SECT. 1, SUB-SECT. 5. 

$x. Sale of iinjmweTnents by qivit- 
clairn deed.] — Dube v. Moknkault 
(1920), 48 N. B. R. 200 ; 55 D. L. ib 
512.— CAN. 

sy. Girina credit.]— In an action 
upon i)roinis.sory notes made by tiefts. 
Inisband A wife, in favour of ])ltfs. 
wholes/ilo merc)»ant.s, it aiqiearcd t hat 
111 l\rur. lt)21, tlie wife <lcft. ^^bo bad 
bcmi canning on a retail business, 
made an a.ssignineni under the Bkpey. 
Act, A sliortly afterwards made a 
jiroposal to 'compomid her debts at 
35 c(‘uts in tho dollar, to be paid in ten 
ciiiial imuithly instnlnients. The com- 
position was duly approved by the et. 
Pltfs. were among the creditors. The 
dcldor did not complete the com- 
position payments within the times 
proposed, A the final payment was not 
inad(s until Aug. 1923. Alter the 
compo.sition was approved, the debtor 
contiuned to do business, & made some 
purchases from pltfs. In Sept. 1922, 
tho debtor proposed to buy a largo 
quantity from pltfs. on credit, but 
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859. Add. Annotation : — Mentd. lie Pinto Loiio, 
Ex p. Dcs Olivaes, [1920] 1 Ch. 221. 

868. Add. Annotation : — Consd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

895. Add. Annotation : — Refd. Allen v. ’Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

896a. Under 1882 Act, s. 21 (2) — Payee.] — 

The original jiayee of a cheqii(‘ is not a 
“ holder in due course ” witliin the above sect. 
— Jones (R. E.), Ltd. v. Waking Gillow, 
Ltd., [19261 A. 0. 670 ; 95 L. J. K. B. 913 ; 
135 L. T. 518 ; 42 T. L. R. 611 ; 70 Sol. Jo 
750 ; 32 Coin. Oas. 8, 11. L. 

AvnoiMion : — Refd. JJovdH Untik n. Oiinrt<cicil Baiilv of India, 
Australia Ac GLina, lljejj'i] i K. l’> 10. 

897. Add. Annolaiion : — Apprvd. Jones v. Wealing 
& Gillow, [1926] A. C. 670. 

899. Add. Annotation : — Refd. Jones v. Wa.riug & 
Gillow, [1926] A. C. ()70. 

901. Add. Annotation : — Consd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

902. Add. Annotations : — Consd. Sutters v. Briggs, 
[1922] 1 A. C. 1. Refd. Brown v. Swan 
(1921), 37 T. L. R. 787 ; Robinson v. Marsh, 
[1921] 2 K. B. 040. Mentd. Jeffrev r. Bam- 
ford, [1921] 2 K. B. 351 ; Maskell v. Hill, 
[1921] 3 K. B. 157 ; Cohen Hall, [1922] 

2 K. B. 37 ; Eord v. Blnrton, Ford v. Sauber i 
(1922), 38 T. L. R. 801 ; Scrantem’s Trustee 1 
V. Pearse, [1922] 2 Ch. 87. I 


917. Add. A^motalions : — Consd. AuchtfToni v. 
Midland Bank, [1928] 2 K. B. 294 ; Ueckitt 
r. Barnett, P('nibrokt‘ &; Slater, [1928] 2 
K. B. 21 1. 

922. Add. A7inotatio7i.‘-i Consd. Rockitt v. Barnett, 
Pembroke & Slat<‘r, [192S| 2 K. B. 244. 
Mentd. Falcon v. Famous IMaycrs Film Co. 
(1925), 42 T. L. R. 91. 

935. Add. Arinotatiori : — Refd. Humplirey & Den- 
man V. Kavanagh (1925), 41 T. L. R. 378. 

942. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

943. Add. A^inoiations : — Distd. Soc. Anon, dcs 
Grands Etablissements de Touquet I'aris- 
Plago V. Baumgart (1927), 96 L. J. K. B. 7S9. 
Apld. Carlton ilall Club v. Jjaurenee, [1929] 
2 K. B. 152.. Mentd. Aksioriairnoye Ob- 
schestvo A. M. laither r. Sagor, [1 92 1 ] 3 K. B. 
532 ; Robinson v. Marsh, [1921] 2 K. B. 640. 

945. Add. Annotations : — Refd. Maskell v. Hill, 
(1921] 3 K. H. 157; Hinnphery ?•. Wilson 
D929), Ml L. T. 169. 

946a. Compounding felony.] --G uiborn v. Fel- 
lows (1717), 2 Eq. ('as. Abr. 160; 5 Vin. 
Abr. 408, pi. 20 ; 22 111. IL 136, J.. C. 

959. Add. Annotation : — Mentd. Maskell v. Hill, 
[1921] 3 li. B. J.57. 

960. Add. A7i7wiot/U)7is : — Refd. Robinson i*. Mai*sh, 
11921 ] 2 K. B. 610 ; Sutters Briggs, [1922] 


PART X. SECT. 2. 

844 il. .] — Canadian Hank of 

OOMMEROJC V. CoLWKIX (1923), 0(5 

N. S. JL 347.— CAN. 


PART X. SECT. 3. 

865 i. Lmbilitu of arcommodaiino 
part]/ — Not entitled to notice of (hs- 
homnir.] — Godvillf Co. v. Jordan, 
(1922] 1 W. W. 11. 1280 ; (i3 D. L. JL 
601.— CAN. 

856 vi. - ■ Siihmjv^7ii 

itidomer not evhfU'd to heiirpt of col- 
lateral scni.rU}/.] '-Smith v. pRALirK 
(185(5), 5 Or. G12.~-CAN. 

sa. Nifjht of accommodatinu partij— 
To ,*oic — On ir(ireJt<nj‘<e rcc( ipt ‘indorsed 
by arrovnnodaiid jmrfy.l — lUld : pltf. 
could not recover, lor (hero woh uo 
debt conlrtioterl nt tli(i liuu* of (be 
Indorsoiiieut . — Coc'KHntN r. Svlvestrr 
(1877), 1 A. It. 471.-- CAN. 


PART X. SECT. 6. 

896 iv. .] — Union Bank 

OF Canada v. Anponiot;, 110211 1 
W. W. U. 640 ; 56 D. L. It. 338 ; GI 
S. C. 11. 253.— CAN. 

896 V. — — .] — Wftcker V. 

Moktimkr. 11022] 2 W, W. B. 725 ; 
15 Sank. L. K. 430.— CAN. 

896 vi. .]- Allaharad 

Bank, Ltd., Laiiorf. v. llArrAN Citand 
C fMWLA (J027), I. L. II. 8 Lab. 702.-- 
IND. 

897 vi. .] — GcNNR, Ltd. 

w. Warn, [19211 1 D. L. 11. 377 , 51 
N. B. R. 292. -CAN. , 

897 vii. ,] — MAiasuALL v. 

Rogers, [1924] 1 D. L. H. 888.— CAN. 

897 viii. . |— The original 

payee of a eJiequo is not a holder in 
due course. — J ohnson v. John-ion, 
11028] 2 D. L. R. 531, 012; (1928 1 

1 W. W. Jl. 774 : [1928] 2 W. W. R. 
03 ; 23 Alta. L. R. 388. -CAN. 

907 i. '* Co7nvletc & rcqnUtr on fact 
of it ” — Instrument sifjntd in blank .] — 
A party who knows that a note has 
boon signed in blank & negotiated to 
him before being filled out is not a 
bolder in duo coui-bo. — Savard v. 
Tkf.MRLAV (1922), Q. R. 34 K. B. 458. 
—CAN. 


913 iii. .1 — RItf. purchased 

a 191G model motor-truck from CL A 
cash payment wa« mode on aecouiiL & 
promissory notes given for the balance. 
G. Rssigriod th« agreement Si not<‘H 
to (lefts, for valuable conHlderatioii, of 
which piti. had due notice. Later pltf. 
found the truck was a 1913 model hut 
eontiTiued to use il. Hr»tb<'n brought 
an action for cancellation ol tlu' notes* 
— field: defts. wore holders of the 
notes HI due course Sc hud dischaiged 
any onus for the fraudulent conduct 
of G. of which they had no notice. — 
l^'iiASER r. McGregor, .Iohnston 
Thomas, Ln>. (1922), 31 B. C. R. 39G. 
—CAN. 

913 iv. .] -Bank of 

ADSTRALASIA V. ClTRTIS, [1927] N. iu 
L. K. 247.— N.Z. 

916 vi. .] — In order for a 

person to whom a bill or note is 
negotiated to be affected with notice 
of a defect in the title of the jiersoii 
negotiating it he must have knowledge 
of the facts or a suspicion of soine- 
Ihiiig wrong combined with a wilful 
negleijt of the means of knowledge. — 
Rovai. Bank of Canada r. Guork & 
WALBUfiuJE (Alta.), [1928] 3 D. L. It. 
93 ; 1 1928] 2 W. W. R. 55.— CAN. 

k (p. 141 ) i. Prirate arranfjemenf 

brtim en part it s * — Not ei pressed on face of 
instrument.] —An open letter of credit 
was granted to VV., trader, on the 
guarautei' of T. iS: M., mercliants, upon 
an agreement, not expnisscil jn tlui 
lott(‘r, that VV. should buv produce Sz 
consign i»dls of lading pcdlcv of insur- 
anec endors(*d to 3’ & M . as sei uritv. 
W., in fraud Sc violation of i.lieir agrt'o- 
meut, drew bills under the bdler, Sz 
indorsocl for value to tb(‘ M(*rcJiunts’ 
Rank (»f Halifax, w’ho liad no notice of 
the above agreement *— //rfd ; a 
negotiable instrument Is not to be 
I affected by any private •arrongemont 
I which the parties to it (io not choose 
to put upon the faec of the document. 
If it wiTe intended to limit VV’’. in the 
use of the h'tter of (iredit as bt'tween 
him Sc the world at larg<*, to a use for 
mercantile purposes eonnected with the 
purchase of the produce, it would have 
been very ea-jy to have expressed on 
the fai50 of the letter of credit that it 
was to bo acAJoptiTl if presented accom- 
panied by bills of lading Sc policy of 


insuiuneo. — Meit'hvnth Rank of 
Halifax r. Vinter (189S), 8 Nfbl. 
li. R. 30.— NFLD. 

PART X. SECT. 6, SUB-SECT. 2. -A. 

940 i. -Wallrrtdge r. 

FoELETi’ (ISIG), 2 V. C. R. 280.— CAN. 

942 i. Oniiuno -Onmhhny lu yrain 
‘J 1 -Rronussorv note unenforee- 
iibh*.- Rank of TnuoNTf) r Svvef.ni v. 
Rank C)j 'Pokon'io r. C(k'iiu\ne, Rank 
O l’ 'roL'ON’j'o r. Rorvs. 11927] 2 

W. \V. R. 597 ; 21 Sask. L. R. G70.— 
CAN. 

946 id. - -.] MaoWhxtamh t. 

Higg'INS, 11927] 2 1). L. R. 781 ; 11927 I 
I V\ . . R. 772 . 3G Man. L. JL 458. - 

CAN. 

946 iv. — -.] — ]'romi,'.sorv note iin- 
(‘ufoi'ct iihle. ’I'lK* l{»cf, thn( tlu' magjs- 
trat(> eonseiited to I be wit lidrij \va.l of 
the (!liarg(‘ is Immaterial. — Re(’ker v 
Ra(’HMAN (Alla.), 1 1927] 2 D. li. R. 
1141 ; ll!»27| 2 W. W. U. 32.— CAN. 

m. Rc,ad newv “ 946a i.” 

n i. 'rravsartion in hrenrh of licensing 
laws.] —lit Id : ])lr,fs. could not, rc(;o\cr 
on bills of exchange given In payment 
for inioNieating iKjuorf. sold by tlieir 
agent in a lo(‘al option district. — 
\Vn,HON Go. r. Mavfk()VVER Roti’LTNG 
C]o. (N. S ) (1913), 13 E. li. JL 489 ; 
14 D. L. JL 711.- CAN. 

n ii. .]— field : iben‘ was no 

If gal eonsifbTat-ioii foi the cbiMiue on 
which pltf. 8U(‘d, Sz h(‘ could not. 
rt'covcr ~ Sk ale r. Re(’KER, 1 1 ii 2 (» J 
1 D.li. JL 72.) . 59 O.L. IL 551. -CAN. 

PART X. SECT. 6, SUB SECT. 2.-B. 

sb. Amount rccmwrahlc.h VVhert tlie 
eonsideratloii for a promissorv^ note as 
befw'ecu the maker Sz (»acec vn.is 
illt'gal Sc .ludgmeut is roeover<si tijcreon 
against, the maker bv a holder in duo 
course wb(' took it from the iM>ee as 
colliiHral security for ;i d(d)t, the 
amount of th«' ludgnit'ut nhould be 
limited to tb(? amount of t h<' transferee’s 
present iii(lel»t<‘dness to the bolder. 
'Phe same result bdlows even though 
the original transaeiioii w*hs not illegal, 
where the m.ikei has already paid the 
amoimt of ttie note to tbo paycio. — 
Roval Rank of Canada v. Grohe & 
Walthhoo'E (Alta.), [19281 .3 I). L. R. 
93; I192SI2VV W. R. 55.— CAN. 
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1 A. C. 1. Mentd. Maskell v. Hill, [1921] 
3 K. B. 157. 

964. Add. AyinolaUon: — Apld. Greenberg v. 

(V)opcrstein, [1920] Oh. 057. 

971. Add. Amiotaiion : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

995. Add. Anjioiation : — Consd. Jones v. Waring 
<fc Gillow, [1920] A. 0. 070. 

1033. Add. Amiolation : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

1037. Annoiaiioiis : — Delete “ Barwicjk v. S. E. & 
C. lly. Cos., [1920] 2 K. B. 387 ; Bombay & 
Persia Steam Navigation Co. v. MacLay, 
[1920] 3 K. B. 402; Markwald r. A.-G., 
[1920] 1 Oh. 348.” 

Add. AimotaHoyis : — Refd. Maclaine v. Eccott 
(1924), 1.32 L. T. 173. Mentd. Buerger r. 
New York Life Assce. (1927), 90 L. ,T. K. B. 
930 ; Jaeger v. ,7aeger ( o. (1927), 44 R. P. 0 
437 ; Sassoon v. International Banking (brpn., 
[1927] A. C. 711. 


1038. Add. Annotations : — ^Refd. The Penelope, 
[1928] P. 180. Mentd. French Marine v. 
Compagnie Napolitaine d’Eclairage et de 
Chauffage par lo Gaz, [1921] 2 A. 0. 494. 

1052. Add. Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1053. Add. Annotation: — Distd. Guildford Trust 
V. Poll! & Maritch (1928), 72 Sol. Jo. 171. 

1054. Add. Annoiaiion : — Refd. .Tones v. Waring 
A Gillow, [1920] A. 0. 070. 

1054a. .] — Guildford Trust, 

l/TD. V. POHL & Mauitch (1928), 72 Sol. Jo. 
171. 

1093. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1096. Add. Annoiaiion : — Mentd. R. v. Jenkins, 
R. V. Evans- Jones (1923), 87 J. P. 115. 

1123. Add. Annotation: — Mentd. Maskell v. Hill, 
[1921] 3 K. B. 157. 

1132. Add. Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 040. 


Part XI. — Negotiation and Transfer. 


1161. Add. Annotations : — ^Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. Mentd. The Joannis Vatis 
(1921), 91 h. J. P. 182. 

1163. Add. Annoiaiion : — Refd. McDonald v. Nash, 
[1924] A. 0. 025. 

1178. Add. Annoiaiion : — Refd. Sutters v. Briggs, 
[1922] 1 A. (). 1. 

1188. Add A'nnoUdh),! : —Refd. Jenkins v. .T(‘nkins, 
[1928] 2 K. B. 501. 


1190. Add. Annoiaiion : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1196. Add. Annotation: — to (2) Consd. Repub- 
lica de Guat(‘mala i>. Nunez, [1927] 1 K. B. 
009. 

1248. Add. Annofations : — Consd. Ite Gooch, Exp. 
Judd, [1921] 2 K. B. 593. Refd. McDonald 
V. Nash, [1924] A. 0. 025. 


PART X. SECT. 7. 

993 V. A usignment hp 

vendor of ngJits under contract to Hard 
variy — Prujicrty in goods never passing 
to purchaser.] — 'JMoNDeroLU) State 
Dank r. Killokan, |iy20] 3 W. W. U. 
ii42.-~CAN. 

PART X. SECT. 8, SUB-SECT. 1. 

s i. Verbal u.gr cement that noU 

to he operative only on Jutppening of 
specified m'wM — Dknnts r. Ivfv & 
[15)20] 3 W. VV. n. 741.— CAN. 

s ii. Note g'ircn to show fich 'ums 

assets- -Estoppel of viuher.\~—}l\\ r. 

Allicn, 11021J 1 W. \V. JL 33.— CAN. 

s iii. .]- V. JOUAN, [10251 

3 D. Ii. U. 105.--CAN. 

s iv ,1— Devlin v. Moouf.’s 

Mili,s Cheameiiv, J/ri). (N. B.), [1027] 
3 1). L. K. 470.— CAN. 

PART X. SECT. 8, SUB-SECT. 2. 

1040 ii. .]- -Tho 

maker of a post -dii ted cheiiue the eon- 
Hideration for whieli has failed pay- 
ment of which he has stepped, is liuhh* 
theiTion to a bank wlueh iii pood failh 
& without kuowledj^e ef tlie faet^ 
lias before its date rt'eeived it by lu- 
dorsemont from the payee i';: Kiveu 
credit therefor to the iiaveo — Union 
Bank of Canada r. 'r.\ itljisa u , 
[1920] 2 W. W. il. 407 : .VJ 1). L U. 
407 ; 15 Alta. L. K. 350.— CAN. 

q (p. 1G4) I. JVilh- 

drawal of retainer. ]— The rul(‘ that i»art lal 
failure of couaidoration for a pi’oinissory 
note iB a defence pro tani.o, aa aj^aiust a n 
iinniediat^ partly, only when the amount 
of the note referable to aueh partial 
failure ib aaeertained & liquidated, was 
apphed herein to an o.etion on a note 


Kiven a soh. on beinK retained to con- 
d act the dcfeiK'e to a charpre which was 
withdrawn liefore the date set lor 
trial, but, with respiu't to winch the 
soil*, prepared for trial.— Kuauss v. 
liTu'iuK, 110281 1 J). L. B. 1132; 

1 11128] 1 AV. W. R. 181 ; 22 Sask. h. B. 
374.— CAN. 

PART X. SECT. 9, SUB-SECT. 1. 

1059 XV. .1— Where notes were 

nullities fop fraud, & the sipmer wuw not 
('Stepped hy any iieKbNeneo ou her 
part. — Held: tlie third party, oJ- 
thoiiKh a holder in due coursi', had no 
riKht to recover from her. — D tinsiiea 
V. Kesticven. [1022] N. Z. b. R. 1032 
— N.Z. 

1059 xvi. .] — AVhere there was 

a delect in the payee’s title, of which 
the indorse^' had noticx' : — Held : he 
was not entitled to recover. — D ati- 
noPK V. BriiNH (1027), 48 N. L. IL. 
.120.— S. AF. 

PART X. SECT. 9, SUB-SECT. 2. 

1073 i. llusboiul <£' irifc.] — 

FiiYKiis tS: do.. Ltd. v. Stkf.ves (N. B.), 
[1027] 4 D. L. R. 1077. -CAN. 

PART X, SECT. 10, SUB-SECT. 1. 

1093 i. Add “ varied, [1917 1 W. W. 
R. 1177.” 

PART X. SECT. 10, SUB-SECT. 2.— 
B (a). 

1096 ix. .] — Fraud la no 

defeuce w’here an action on a note is 
brought by a holder m duo course. It 
merely shifts the bui-den to pltf. to show 
that he took the note before maturity, in 
grood faith, for value & wuth no notice 
of the fraud. — Canadian Bank of 
(’OABIKIICE V. PKEBIJiS, [19241 1 D. L. 
R. 22.',.— CAN. 


PART XL SECT. 4. 

g (p. lS5)i. .] — To be tho 

holder of a promisBory note & entitled 
to sue on it in Jus own name, pltf. 
must bo either the jiayee or the 
indorsee in possession of the note- — 
Baknlv r. i.AUZON, [1023] 2 W. W K. 
19.- CAN. 

m (p. 188) i. Assign- 

mcrii to evade, cuuntcrclaim.] — Deft, 
madtj a note in favour of C., who lost 
it. C. inude an assigrnrnenL of it to J. 
in order that J. nuirht bring' an action 
thereon so prevent deft, bringing a 
counterclaim against C. Just belore 
trial tho note w’as found & indorsed 
toJ.*- -Held' C. must be joined as pltf 
^sc deft, allowed ot bring in his eounter- 
chnm.— .I dM'JH & Coi.qitioun u. i’iNcu 
(1022), G« J). L. R. 822.— CAN. 

ra (p. 188) ii. Indorse- 

meat xn consideration of advances — 
Advances repaid.] — Held: an action 
might be brought either in tho name of 
the indorser oi holder. — C low v.Doull, 
[1020] 1 W. \V. R. lOGO.— CAN. 

m {p. 1 88) iii. ” On account 

of” payee.] — An mdorsemout was not 
struck out 6c action was brought on tho 
note m the name of the payee. At the 
trial tho judge allowed pltf. to amend 
by adding the mdorsee as co-pltf., deft, 
having ohjeeb'd that pltf. had no right 
of action ; judgment W’as given 
for tho indorse!], but costs were given 
deft, against tho payee, the original 
pltf. Deft, appealed on the grounds 
that no amendment should have been 
allowed, & pltf. was not entitled to 
judgment. Appeal dlsmisBcd. — Jack- 
HON Machines, Ltd. v. Michaluck, 
1 3 922] 2 W. AV. R. 572 ; C7 D. L. R. 
182 ; 15 Sask. L. R. 407.— CAN. 

d (p. 3 80) i. — Payee of cheque.] — 
Belcher v. Dixon, f3 923| N. Z L. R. 
273.— N.Z. 
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Vol. VI. — Bills of Exchange. Cases 1260-“1490. 


1260. Add, Annotatiom : — Apld. Ee Gooch, Ex p, 
Judd, [1921] 2 K. B. 593. Apprvd. McDonald 
V. Nash. [1924] A. 0. (i25. 

1254a. .] — A t;estator pfave a promissory 

note to G., sayin^^ he wished to provide other 
wise than by will, loj- plU. A afterwards made 
his will, appointing G., wilh others, his exoi-., 
& to whom, aft-ei* pajirient of h'gacies, he 
bequeatlK^d a moiety ot liis i)ersonal estate. 
G. having made somci pa.yment.s on account 
to the pltf. aflt'iwards denied her title: — 
Held : ho was a trustee of tJu‘ note for pltf. — 
Lloyd v. Chune (1890), 2 GifC. 441 ; 3 L. T. 
306 ; 0 Jur. N. 8. 130.5 ; 00 E. It. 184. 

Expld. Rc Whitaker (1889), dU Ch. 1). 119. 


1306. Add. A)inoiatio7i : — Reid. Re Wethered, 
Ex p. Salaman, [1920] Ch. 107. 

1312. Add. Annniation : — Consd. Impoi’ters Co. 
V. VVestiuinster Bank, [1927] 1 K. B. 869. 

1318. Add. Annotation : — Refd. Sutters v. Briggs 
[1922] 1 A. C. 1. 

1319. Add. Annotation: — Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1324. Add. Annotations : — Refd. Sutters v, Briggs, 
[19221 1 A. G. 1. Mentd. The Joannis Vatis 
(1921), 91 L. .7. P. 182. 

1334. Add. Ayinotation : — Consd. McDonald v, 
Nash, [1924] A. C. 025. 


Part XII. — General 

1388. Add. Annotation : — Mentd. 3'he St. George, 
[1920] P.217. 

1397. Add. Annotations : ~ Held. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437 ; Sassoon v. 
International Banking Corpn , [1927] A. C. 
711. Mentd. Maclaine v Eccott (1924), 132 
L. T. 173 ; Buerger v. New .York Life Assce 
(1927), 90 L. J. K. B. 930. 

1407. Add. Anyiotaiion : — Refd. Joacliimson v. 

Swiss Bank Corpn., [1921] 3 K. B. 110. 

1418. Add. Annotation : — Mentd. Joachimson v. 

Swiss Bank Corpn., [1921] 3 K. B. 1 10. 

1459. ^dd. Annotation : — Refd. Baines ik National 
Provincial Bank (1927), 90 L. J. K. B. 801. 


Duties of Holder. 

1461. Acid. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 90 L. J. K. B. 801. 

1463. Add. Annotation : — Refd. Baines v. National 
Ihovmcial Bank (1927), 90 I^. J. K. B. 801. 

1477. Aft(‘r this (!ase add “ Bill accepted payable 
at bank —Presentment over counter — Validity.] 

— See Bankers, No. 000a, 

1488. Add. Annotation: — Mentd. Baines d. 
National Provincial Bank (1927;, 96 L. J. 
K. B. 801. 

1490. Add. Annotation: — Mentd. Re Pinto Lcite, 
Ex p. Des Oiivaes, [192<J] 1 Ch. 221. 


PART XI. SECT- 9. 

® i, Rank sclhuff assHu to 

another hank.] — Where otio bank ioUh 
ite UhSotH to anotticr bunk niuier Bank 
Act, Ha. 99 to ill, & tiie agreement for 
sale has been approved by the Governor 
in Council, the purchasing bank may 
sue in its own name in respect of a 
promissory note, part of I, lie assets 
acciuirod, notwithstanding that the 
note has not been itidorscd by tin? 
selling bank as ivqmrod by BiUh of 
Exchange Ael,. — B ank oii' Montreal 
V. Irvine & Emnstein, [1924J 3 
D. L. R. 752 : 2 W. W. R. 1047.--CAN. 

PART XL SECT. 15. SUB-SECT. 1. 

sg. “ Indorsed *’ written opposite 
signature.] — A promissory note was 
signed by W. &, M. on the faijo of the 
note & opposite M.’h bignature the 
word “ indoi'sed was written by a 
Balesman in the service of pltf. co., to 
W'hich the note was made payable : — 
Held : M. did not sign the note with 
the intention of indorsing it, but us 
maker, though as between him Ac, W. 
only as u surety, & the word " in- 
dor«ed " was merely u memorandum 
intended to show that M. w’as a 
surety. — Gorkik (A. D.) Co., Ltd. v. 
WHiTriKLi) & Michaud (1920), 48 
O. L. R. 005 ; ,58 D. h. R. 326 ; 19 
O. W. N. 336.— CAN. 


PART XI. SECT. 15, SUB-SECT. 2. 

i. (jf company.] — If a co. 

aut houses that its bank may accept for 
depobit cheques “ purporting to be 
indorsed by any one director or the 
secretary or treasurer." an indorso- 
moiit 18 good which is made by one 
who Is a director & secretary though 
he does not pui-port to sign as director 
or Becretary. — Union Bank of Canada 
V. Tattersall, [1920] 2 W. W. K. 
497 ; 62 D. L. R. 407 ; 15 Alta. L. R. 
350.— CAN. 

kil. .] — BiiiccnT v. Hep- 


FKL, 119231 3 D. L. R. 40 ; 2 W. W. R. 
1135.— CAN. 

k iii. — — .] — Impkiuai. Bank 

OF Canada i;. Dennis, 11925) 3 I). 1j. R. 
488 ; 57 O. L. R. 203 — CAN. 

k iv. .]— PhiucLiTV Truht 

Co. V. Teuminai. Land &: Investment 
Co. (Out.), 119271 1 U. L. R. 532.— CAN. 

sj. Member of byndicair ) An in- 
doibcinent by one of tJio inciuberh of a 
syiidK-ati, carrying on the luisiness oJ 
travelling a htallioii. in the byndicate’h 
miTiie of a proimssoiy note made ]>ay- 
ablc tp the Myiidicate or its order: — 
Held: to be a valid indorHCineiit. — 
Rii.hY r. Reed, 1 1925 J 2 D, Ji. R. 737 ; 
11925] 2 W. W. R. 286 ; 19 tSask. L. R. 
3(;6.— CAN. 

PART XI. SECT. 15, SUB-SECT. 3.- A. 

1311 i. Must be loritten on instrument 
— Writing on face of iwte.] — Where the 
intention of ail parties is that a signa- 
ture IS for the purpose of indoremnont, 
it makes no (inference where the 
signature is placed. — Simonin v. 
PilliaoN, 1)922] 2 W. W. R. 1280 : 66 
D. L. R- 673.— CAN, 

sk. Allonge,.] — Before finding 

that a sheet of paper is an allonge to a 
promissory note, the ct. should 
bcnitinise the evidence be material 
with the greatest care, & the evidence 
in favour of such a hading should be 
of the strongest character. — B arnicv 
V. Lauzon, [1923] 3 D. L. R. 140; 
2 W. W. Li. 19.-~CAN. 

1313 i. Must be signed — Name mis- 
spelt — J7i cheque — Name properly sjjelt 
in indorsement.] — Although the word 
"limited" bo oniltUjd from a payee 
co.’s name in a cheque, thei*o being no 
doubt of the co. being the intended 
payee, an indorsement of the cheque is 
clfective by the proper signature of 
the payee on the back of it, — U nion 
Bank of Canada v. TATTRRflALL, 
[1920] 2 W. W. R. 497 ; 52 D. L. R. 
407 ; 15 Alta. L. R. 360.— CAN. 
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PART XI. SECT. 15. SUB-SECT. S.— E. 

sl. A tier advance made — Relation 
back.] — IJeld: tlio indorsement related 
bac,k to the time w^heu the note was 
givijii iV the money paid. — C anadian 
Bank of (Jiimmerce v. Colwell (1923), 
56 R. S. K. 347. — CAN. 

PART XI. SECT. 15, SUB-SECT. 4 

1356 i. " Png to order of M. 

Rank to credit of ” payee.] — Held : a 
restrjclave indorheineut, & the mdorseo 
ii: holder is not entitled to recover from 
the maker, who has paid m good faith 
the amount of the note to tho pa>ee. — 
Merfhantb Bank of Canada v. 
BRjorr, [1923] 2 1). L. R. 264 ; 32 Man. 
Ji. R. 529 ; [1923] 1 W. W. R. 607.— 
CAN. 

r 1. .1 — O’DoNoaHiTE 

V, Hemrroff (1871), 19 Gr. 95— CAN. 

PART XI. SECT. 17. 

1367 iii. Apparent cancellation 

of trulorsLmcnt.]—Hcld: it lb for the 
holder to prove in order to establish 
his title by I’cason of Bills of Exchange 
Act. hs. 113, 144, that the apparent 
cancellation was not intended to be one. 
— Royal Bank of Canada v. Allen, 
[1919] 3 W. W. R. 1063 ; 49 D. L. R. 
572 ; 15 Alta. L. R. 171.— CAN. 

PART XII. SECT 2, SUB-SECT. 1. 

1405 xiii. .]- Ram Sarut r. 

Hakdtio I’kahad (1927), I. L. It. 50 
All. 309.— IND. 

PART XII. SECT. 2, SUB-SECT. 2.— 
A. (b). 

1432 iii. .1— Checiuc m circula- 

tion six mouths : -Held : an un- 
reasonable tiriUJ & not recoverable.— 
Ballem V. Fried, 11923] 4 D. L. R, 
1203.— CAN. 

1434 li. Cheque mislaid — Delay 

not causing damage.] — Held: the 
drawer was not discharged by tho 
cheque not having been presented 
within a reasonable time. — Kino & 
Boyd v. Porter, [1925] N, 107. — IR. 



Cases lit28--2049a. English and Empike Digest Supplement, 


1628. Add, Annotation : — ^Mentd. Brown v. Swan 
(192J), 37 T. L. B. 787. 

1629. Aifd. Annoiaiion : — Mentd. Sutters v. Briggs, 
[V322\ 1 A. C. 1. 

1637, Add. Aano/a/ion -Mentd. Joaeliimson v. 
Swiss Bank Oorpn., [J921] 3 R. B. 110. 

1638. Add. Annotali<}n Suiith v. Wood 

(1928), 139 L. T. 250. 

1664. Add. Annotation Mentd. Robinson v. 
Midland Bank (1925), 41 T. L. B. 402. 


1688. Add. Annotations : — Mentd. Goldman v. Cox 
(1924), 40 T. L. R. 744; Jones v. Waring & 
Gillow, [1920] A. C. 670. 

1715. Add. Annotation : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

1751. Add. A rrnoiat ion .’—Mentd. Baines v. 

National Provincial Bank (1927), 90 B. J. 
K. B. SOI. 

1851. Add. Ayinoiation : — Mentd. Tiie Bayle, 
[1929J 1*. 275. 


Part XIII. — Liability of Parties 


1983. Add. Annolaiions : — Refd. AV Wait, [1927] 
1 CJi. 000. Mentd. Rainer v. London Joint 
City Midland Bank (1922), 38 T. L. R. 253 

1991. Add. Annotation : - Consd. Ancliteroni v 
Midland Bank, [192SJ2 K. B. 291. 

1993. Add. Atmolalinn : — Reid. .Toachimson v. 
Swifes Bank Corpn., [1921] 3 K. B. 110. 

1994. Add. Annoiatioji : — Consd. He Swinburne. 
Sutton V. Feathciiey (1925), 70 S«l. Jo. 64. 

2004. Add. Annotation : — Refd. Aki. Damjiskibs 
Steinfitad v. Pearson (1927), K>7 L. T. 533. 

2040a. .] — Dunn (M.), Ltd. v. Jeffer- 

son, No. 577a, ante. 

2049a. On bills drawn against confirmed credit — 
Bills not presented to bank.] — Applia., mer- 
cliants at Caloutt^a, sold goods to njorchaiiis 
in Loudon at c.i.f. price, payment by drafts 
against a confirmed (iredit, to be opened by 
the buyera. On shipment of the goods 


applts. drew on tht‘ buyt*rs bills payable to 
reaps., who nc^goiiated them with notice that 
they wej'e drawn against a confirmed credit 
opened by the buyers witli the PL Bank. 
Appllb. ] landed to resps. with the bills the 
shifiping documents, also a memorandum 
de-scribing the bills as D/A, i.e., documents 
against accoi)tance. drafts. Resps. handed 
the docunuiuts t ;0 the buyers against, their 
.acceptances, which were dishonoured upon 
matunty. Resps. sued applts. as drawers of 
the bills ’.-—Held : resps. were* entitltid & 
bound to treat thi^ deseriptioii of the bills a.s 
D/A drafts as a direction to hand the docu- 
namts t o the draw(*rs on their acceptance, 
applts. had no defence, set-off or counterchdm 
in rcsxieci of tlie loss of the rights which they 
w^ould have had under the confirmed credit, 
if the documents had been handed to the E. 
Bank for jirosentaiion. — Sassoon (M. A.) 


PART XII. SECT. 3. SUB-SECT. 7.- 
B. (a). 

1530 XXV. — Airclcridion 

of fiute of painnetU.] — (I ) A pioruiHHory 
note lu the body of it made puvablo 
at a pai'tjouiar place aiust lx* prchcutud 
for puyitjont (.bore, Ixdorc an acfaoii 
thereon iw broujrbt. aH:ain.st 1 be niak(’i*. 
(2) The fact that tlie liatc (d payni(‘nt 
haw been ucoeleialod hy viiiuc of a 
ei)l lateral nprreemeiit docK ind render 
preHoiitiucnt unneeesHai v.- -Moikjan i. 
8 haw% lPJ2(;j 1 1). L n. S2« ; |lll2(i] 
1 W. W. It. ; 30 B. (J. It. 

CAN. 

PART XII. SECT. 2, SUB-SECT. 9. 

1563 ii. Spec} fad place lunnau 

ceased to cxist.\ — Scaues v. Hajmilto.v 
( 1020), 47 O. h. K. 0r» ; J7 O. W. N. 
427.— CAN. 

w i. — ■ — Aura’nicMl for cwtcuioim oj 
lime J — Newman v . Buovvnk (W, P ) 
He Son, 1 192:.] 1 D. L. IP G70 ; 00 
U. L. R. 148.— CAN. 

sm. 1 *aijc€ wi th o u t fii nds. 
non-presentinciit of a cbeijue did not 
alToot th<* Iiolder’s rigid to roe, over, tlien* 
being evid <' 1100 that the luuher hud not 
fundH to meet it & no evudiMice of 
damage to him through non-pi\‘8cid - 
mont. — Cuiw v. Uouli., [19201 1 

W. W. K. lOGO.— CAN. 


PART XII. SECT. 2, SUB-SECT. 10. 

gi. .] — GUNSOLLA'r. Enustuom, 

[1934] 2 W. W. li. CAN. 


PART XU. SECT. 2, SUB-SECT. 11. 

p i. -.] — Owing to the long period 

of time before prcHeiding a note for 
payment, & In the abBcncK* of evidence 
of the cireuniHtanceH muter which it 
was given & ludoraed ; — Held : the in- 
doreor was diaohargod. — R ank of 
Montiucai. V. McNkill & McNeill, 
[1924] 2 W. W. K. 165 ; 33 B. C. R. 
263.— CAN. 


PART XII. SECT. 4, SUB-SECT. 1. 

sn. To accoimnodation viakir — Of 
proimsHoru 7i-olr.]-~ JfeJd : he is not 
oid.itled to notice of dishonour, even 
though it. be known to the payee that 
he IS Kuoh a maker.— Codvili.e Co. v. 
, Iordan, [1922] 1 W. W. K. 1280 ; 63 
U. L. It, 694.— CAN. 

PART XII. SECT. 4, SUB-SECT. 6. -C. 

d i. .1 — A letti-r m tlu*. 

folloNN mg terms : “ We humbly demand 
from you £50(1, being amount mving 
on a iiromihSory uoU» made by F. ic 
indorsed by you to the C. Co., Hi of 
which we are the holders ’’ — Held : 
a, sidficient not ice of dishonoui*. - 
Nkii>i V. BoniNG. [1938] N. Z. L. Jt. 
309.— N.Z. 

1807 i. Name of indorser 

uronultj stated.] — Held : under Bills 
of Exchange Act, b. 106, notice of dis- 
honour was disiiensed with. — Brook & 

i*ATTKR80N, LtD. V. OUOOKKTr, [1923J 

i D. L. K. 1204 ; 56 N. S. K. 132.— 
CAN. 

PART XII. SECT. 4, SUB-SECT. 8.— B. 

1869 ill. Express promise.] 

— All exiiresB promise to pay with full 
kiiowledgo of the facts & when the 
indomer is awai-e that he has had 
no notice of dishonour is a waiver of 
his right to notice. — Canadian Bank 
OP CkiMMiSROE V. BKOOKDALK CoL- 
LiKiUEri, Ltd., [192.3] 1 D. L. K. 138 ; 
1 W. W. 11. 877.— CAN. 

1874 i. Coupled with 

request for time.] — Held : buffleient to 
hold him liable for payment not- 
withstanding the Tirevious failm'o to 
give the statutory notice of dishonour. 
— Imperial Bank v Trusts & Gua- 
rantee Co., 11921] 1 W. W, R. 801 ; 
57 D. L. R. 693 ; 16 Alta. L. R. 343.— 
CAN. 

B i. .] — If there is no 

express promise, yet there may be 
such an admission of liability as to 
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wairant the ct. in inferring that notice 
was actually r<iC5eive9, & for this 
purpose it 18 not enough to show 
incmly that the indonser did not 
11 ‘pudjato his liability.— Canadian 
Bank or Commerce «. Buookdale 
CoLiJUSKiKS, Ltd., [1923] 1 D. L. R. 
138 ; 1 W. W. K. 877.— CAN. 

1884 i. Aureernent postponmy 

time of pay numi — Between maker <t ?/i- 
dorsrr.]- -Newman r. Brownio (W. Jt.) 

SON. [1935] 1 1). L. It. 676 ; 56 
O L. R. 148.— CAN. 

PART XII. SECT. 4, SUB-SECT. 9. 

1937 i. On liability of — Indorser .] — 
Tf no notice of dishonour is given to 
the nidorsor, he is discharged from his 
ij ability as against the payocj. — 
SiMONiN V. imiLloN, [1922] 2 W. W. R. 
1280 ; 66 D. L. K. 673.— CAN. 

1937 ii. .] — Akmstrong- 

Logan Agency, Ltd. v. Eumann, 
[19231 3 W. W. K. 806.— CAN. 

PART XII. SECT. 5, SUB-SECT. 1.— A. 

1946 i. General rule .] — Where the 
notes are “ foreign billB ” under Bills 
of Exchange Act, s. 25, protest upon 
non-payment is necessary to hold the 
indorser. — Sparks v. Hamilton (1920), 
47 O. L. R. 55 ; 17 O. W. N. 427.— 
CAN. 

PART XII. SECt. 5, SUB-SECT. 1.— B. 

o i. .] — Bank of 

Toronto c. Bennett (1926), 57 

O. L. R. 326.— CAN. 


PART XIII. SECT. 1. 

1994 i. Cheque — Not equitable assign- 
me7it.] — Rowlatt v. Gar.ment (J. & 
G.) Manufacturing Co. (1921), 64 
B. L. R. 88 : 49 O. L. R. 166.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1. 

1906 v. .] — Clarkson v. Lawson 

(1856), 14 U. C. R. 67.— CAN. 



Vol. VI,— Bills of Exchange. Cases 2049a-- 2097, 


& Sons, Ltd. v, Inteknatjonal Banking 
CoRPN., [1027J A. C. 711 ; 96 L. J. P. C. 
153; 137 L. T. 501, P. C. 

2060. Add, Annoiaiion : — Refd. McDonald v. Nasb, 
[1924] A. 0. 626. 

2070. Add, Annotation : — Held. McDonald v, Nash. 
[1924] A. C. 625. 

2088. Add, Annotation : — Consd. McDonald v, 
Nash, [1924] A. C. 625. 

2092. Add, Annotations Distd. McDonald v, 
Nash, [1924] A. C. 625. Refd. Re Gooch, 
Ex p, Judd, [1921] 2 K. E. 593. 

2095. Add, Annotation : — Consd. Re Gooch, Ex p, 
Judd, [1921] 2 K, B. 593. 

2096. Add, Annotations : — Distd. Rr. Gooch, Ex p. 
.Tudd, [1921] 2 K. B. 593; McDonald v, 
Nash, [1924] A. C. 625. 

2096a. .] — J. sold certain goods to 

C., Ltd., of which G. was managing director 
& in which he was largely interested. In 
payment for these goods J. drew a bill of 
exchange to his own order at three months 
for £450 upon C., Ltd., who accepted it, & 
it was indorsed by G. before .1. had indorsed 
it as payee, h his name apjieared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to G., who was to ha 
under no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
maturity. An arrangement was subsequently 
made by which O., Ltd., paid £100 in casli 
to the bank in part satisfaction & the bank 
received two bills dra^vn by J. to his own 
order &; accepted by C., Ltd., for £175 each 
at one month & two months respectiv(‘ly. 
''These bills were indorsed by G. before they 
w'ere signed by J. either as drawer or payee. 
They wore aftc^rwards indorsed by .T., whose 
name appeared on the bills below that of G. 
The first bill not having b('en met at maturity, 
J". took it up & sued C., Jitd., <& G. upon the 
bill & recover(id judgment, afterw^ards 
presented a petition in bkpey. in the county 
ct. against G., founded on the judgment debt, 
upon wdiich a receiving order w<i6 made 
against him. On appeal : — Held : (1) J . had 
authority under isfe Act, s. 20, to fill in Ids 
own name as di’awer & payee ; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the sigiaitures 
appeared on the bill ; (3) by reason of th<i 
agreement between J. & G., G. could not 
have set up any defence ageunst J. arising 
out of his own prior indorsement ; (4) the 
judgment debt was a good petitioning 
creditor’s debt & the receiving order was 
rightly made. — Re Gooca, Ex j>, Judd, 


1 1921 j 2 K. B. 593 ; 90 L. J. K. B. 932 ; 125 
L. T. 583 ; [1921 j E. A: C. 11, 100, O. A. 

Auiwtaium : — As ia (1) Alild. ]\lcJ)oiial(l i’ Niibli, 

A. U. Umo. 

2096b. — - — In May, 1920, applts. 

sold to A. Co. 19,000 cases of tinned souj) 
at the pi’ice of lO.s*. i)('r cas(‘, cash against 
delivery order. A. A". (\j., being unable to 
find the money, a])j)Ue(l lor financial assist- 
ance to respb., who undertook as between 
themselves As A. A Co. to find 75 pm* cent, of 
the money, lhi‘re being then about 10,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting b(‘tvveen a})plts., 
resps. A A. A Co., it was agreed that resy^s. 
shoidd indoi'se a series of tight bills of 
exchange, s(‘ven for £1,000 each A onc‘ tor 
£117 odd, to be drawm by ay)i)lts. on A. A Co. 
yiayable six months jiIEt date t/O apy^lts.’ 
order, A that ay>})Jts., in (;onsideration of 
the bills being duly indorsed by resps., sLonld 
hand to resi)S. delivery orders for tljo balance 
of the cases. 'Jliescs bills were at once drawn 
by apjlts. on A. A Co. ex})i‘essed to bti })ay- 
abl(‘ to ay>plts.’ ordtu*, A were acetq^ted by 
A. A (Jo A indoi'sed by resy>s. Boom was left 
abovf‘ the name of res[)s. foi* the indorsement 
of the namti of any yaTSon to whom applts. 
should <lir(‘ct payintuit. Kesps. tiien handed 
the bills to a})plts. in exdiange lor the 
delivery ordtu's. One bill having ln‘,en dis- 
charged, applts. shortly hdort* tli(> remaining 
bills became dut^ indorsed their name as 
l>ay‘^e on the bills above ii'sps.’ signa.ture. 
Applts. duly ])r(*sent.ed the bills to A. A Co., 
wlio dishonoured them. Tju^y then gave 
notice ot disiionour A claimed ])ayrn(uit trom 
resyiH., who denied liability. Jn an action 
by apyfits. to reeovtu* the amount of the bills 
against r(*.sy)a. iis indorsers: — field: (1) on 
the laefs i‘es})s. must be taken to have in- 
tended to mak(‘ themH(‘lv(‘S lialje to a})pltB. 
on the bills ; (2; the bills, wiien Jiamlod to 
ayiplts., were wanting in a ma.b‘T‘ial par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorhement by api)lts. 
above tiie signature of resyis., A ai>y)lt8. had 
irnydiod authority to fill in their name as 
payees, as they did, over the name of resps. ; A 
wdien so filled up, llu) bills became retrospec- 
tively enforceable. — McDonald (Gerald) A 
Co. a. Nash A Co., [1924] A. C. 625; 93 
L. J. K. B. 610 ; 131 L. T. 428 ; 40 T. L. B. 
530 ; 08 Sol. Jo. 594 ; 29 Com. Cas. 313, 
II. L. 

AnnolMums — Asia (2) Refd. Elliott v. Bax-Iroiihido, (1 
‘J K. If. iiOl ; KrciliiPaiiL (Jas'icl U m. b. ll. o. Sfbcnlvcr.^, 
IliejOi 2 K B. 450. 

2097, Add. Annotations : — Apld. Re Gooch, Ex p. 
Judd, [ 1921 1 2 Iv. B. 593. Apprvd. McDonald 
Nash, [1921] A. C. 625. 


that he liUH hif^ned as judorser 
will bo belt! to bo a maber tlx jc 

is coinpoteut cvkIoiuh' to ihat 

ho was not. — Tniaori r. 1 1 Ot' i J 

4 D. L. It. 9:17 : 3 u. w. li. r>b(). - 

CAN. 

2101 xxii. . j_. A por- 

h(<n w'lio has plac<‘d Ins tupraaLuio on 
tljii buck of a proiiii-'soi'v not*', before 
delivery to or inflor^cnu ut bv tlio 
payoc, Jh li.ildc Mur"t> under an 

arid, & not in thf' position of an 
ordinal V indoiNor. — M oti <Sc Co. v, 
rxH.siM’x TKl>/J’Kn, 119-lJ App. D. 
72U.— S. AF. 

2101 xxiii. .1--A pi r- 

son who indorses bis nanio on a pro- 
missory nolo before noifotMtion then oi. 


PART XHI. SECT. 3. SUB-SECT. 1. 

2052 ii. .)— Lek v. Blakk, 

[1924] 4 D. L. II. .369; 55 O, L. li. 
31{).~CAN. 

PART XIII. SECT. 4, SUB-SECT. 1.— A. 

2058 V. .1 —An indorsement does 

not conclusively establish a liability 
to pay, but indorsement is primd 
facie evidence of an afireement to par. 
— Lek fj. Blake, [19241 4 D. L. R. 
639 . 55 O. L. Ii. 310.— CAN. 

PART XIII. SECT. 4, SUB-SECT. 2. 

2085 vi. Indor dement nbUivnxd by 

misrepredcntaUon of drawer — Negligence 
of indorser.] — Hancock & Co., Ltd. v. 
Johnstone, [1923 JN. Z. L. R. 639.— N.Z. 


PART XIII. SECT. 6. 

2098 V. .]— PyMiKEK Wood 

iX, Co., Ltd. v. Rtciiauds (1925), 4 6 
N. L. 11. 277 AF. 

2098 vi. .] — ll. Bipued 

proiiiis.sory notes in favour of H. H. 
also sullied tho notes below R.’h 
signature as “ surety & co-iirincqiul 
debtor in solidum" — Held- S.’s 
liability was that of a surety & not of 
a joint maker with ll. — SiiuTEii v 
RiDOiVAY (1920), 4 7 N. L. II. 149.- — 
S. AF. 

y I. .] — A person who has 

placed his siKnaturo on a proinibsory 
note below that of tho maker m the 
place where the maker usually signs, 
without adding anything to indicate 

orfQ 



Cases 2103 — ^2364, English and Empire Digest Suj’I’lement. 


2136, Add. Annotation : — Mentd, Brown v. Swan 
(1921 h S7 T. L. U. 787. 

21460 Add. Annotaiio7i : — Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2161. Add. Aimotaium.H : — N.F. Ulieiida-hl v. Pank- 
hiir-st (1923), 39 T. L. R. 028 ; Peyriw 

r. WnidiiHtm, [1921} 2 K. B. 16(1. Refd. lie 
Olu'stx'rnian’B Mott v. Browninjr, 

11923] 2 Ch. 466. 

2169. Add. A'ioioiaiion : — Refd. Robinson v. Marsh, 
[11>2J] 2 K. B. 010. 

2176- Add. Annotation : — Mentd. Swiit v. Board of 
Trade (1024), 03 L. J. K. B. 620. 

2205a. — Illegality of payment 

during war.] — Bills of exchange wliich were I 


accepted before tlio war, & which bocatno diii* 
aliAiv war was declared, were held by tii<* 
di'awer, who Wtis resident in (jormany, <fc was 
an enemy for the pui‘po<‘^c of the trading with 
the Enemy Acts. After the declaration ot 
peace the holder sued tiie acceptors, claiming 
interest from tiie dat(‘S when the bills rt‘- 
spectively matured : — I/cid : as there was 
no breacii of duty in not paying the bills m 
long as the war continued. A as jmymeiit did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920. interest was 
only recoverable from that date. — Biedeh- 
MANN V. Allhausen A Co. (1921), 37, T. L. R. 
062 . 

2214. Add. Annotations: — Mentd. Soc. Anon, des 
( I rands Etablissement-s de Tonquet J^aris- 
Plagc V. Baiungart (1027), 96 L. J. K. i>. 
7S0 ; Eioltou llall Club r. Laurence, [1021M 
2 K. B. 153. 

2225. Add. Annotation : — Folld. Dresdner Bank r. 

Russo- Asiatic Bank, [1923] 1 Ch. 209. 

2229. Add. Annotation : — Mentd. Sassoon v. In- 
ternational Banking Oor]>n., [1927 J A. 0. 711. 
2249. Add. Annotation: — Refd. Akt. Dainpskibs 
Steinstad Pearson (1927), 137 L. T- 533. 

2256. Add. Annotation -Mentd. Sassoon v. In- 
ternational Banking Corpn., [1027J A. C. 711. 


•—Held. McDonald t>. Naah, | 

2111. Add. Annotation :~-Generally, Mentd. Sas- 
soon V. International Banking Corpn., [19271 : 
A. C. 711. r 7 L J I 

2116. Add. Annotation Mentd, Re Wait, [1926] I 

Cli. 962. I 

2118. Add. Annotations The Kronprin- 

WS&.U 1 MarRai-cla, The 1‘arana, etc,, [192111 
1 A. 0. 480. Mentd. Folkes v. King, [1923] j 
2S2 ; J,aurie & Morewood v. Dudin / 
(1926), ISi L. T. 309. / 


Part XIV. — Discharge 


2269. Add. Annoialion : — Mentd. Robinson v. 
Marsh, [1921] 2 K. B. 040. 

2280. Add. Avnoialton : — Refd. SocitUd des Hotels 
Le 'I’ouqiiet l*arls-Plage v. Cummings, [1922] 
IK. B. 151. 

2286. Add. Amtotalion : — Mentd. Soci(it6 des 
IL)tA‘ls liO Tonquet Paris-Plage v. Cummings, 
[1922J 1 K. B. 451. 

2308. Add. Annotation : — Refd. 8ociet(5 des Hotels 
Tou(]uet Paris-Plago v. Cummings, [19221 
1 K. B. 451. 

2314. Add. Aniioiaiion : — Refd. Boci^te des Hotels 
Ijc Tonquet Paris-Plage v. Crammings, [1922] 
1 K. B. 451. 

2318a. Agreement to pay money — Consideration 
uncertain.] — A bejiellciary under testator'.s 


will was a d(‘btor of his who had owed him 
money under a ])]'omissory note given in 
1877, had, in 1882, entered into an agree- 
ment with testator t.o pay him a certain sum 
of iuon(»y for which no distinct consideration 
could be clearly abet^rtained : — HcM : (1 ) 

then' was a })re.siimptioii ol law that the 
promissory note liad been discliarged by 
a.ccord A satisfaction on the entrance into 
th(j later agreement : (2) (.hero was no pre- 
sumption tliat the money still due under the 
agi’ceinent had been forgone by testator. — 
Woodcock v. Eames (1925), 09 Bol. Jo. 444. 

2362. Add. Annotation : — Refd. .Tones v. Waring 
GiUow, [1920J A. C. 67U. 

2364. Add. Annotations : — Distd. Goldman v. Cox 


H iiu(, an intloivcr, Inil an aval or 
Hun'tv for the niukor. — C amsoijkk c . 
IMaumu.) (lir.J'i), 40 N. L. 11. 161. — 

S. AF. 

PART XIII. SECT. 10. 

1 i. Aotr siijJicd by sii^dy 

tu’forc imiicijuti —Liable as Ttuiher .] — 
FHASKII r. (XrMMlN(5H it Lkocold 
07 D. L. R. 707.- CAN. * 

ri. .] — PieiiTKiir.lUnrLKY 

&: Mikklson (SM,sk.), 110281 4 D. L. U. 
Oil) ; Lll)2Sl 3 W. W. K. 61 1’..— CAN. 

PART XIII. SECT. 11, SUB-SECT. 2.— 
A. 

2175 iii. 1— (f A\r\T Triv \- 

UAM Mali v. Bocanv TricARATvi Mali 
(11)27), 1. L. 11. 02 lioni. 8S.-~IND. 

2177 ii. .1- UUBLir Trus- 

TKK V. Gladstone, [ll)2ij N. Z. L. IL 
224.— N.Z. 

PARTXIII.SECT.il, SUB-SECT. 2. D. 

so. Prasonahlc rate —Not nirn rd rate — 
Promissory note inadmissible Jor want 
of stamp.] — Held: whore a pro- 


nuH.sory note is iiuulmii8.sil)le in eviUemT 
for want of iv' the creditor sues 

for the uioiK'y Itnit aw on the original 
fontraci of Joan. Iw may claim a reasou- 
aDl(< rate of intiu’est, but he cannot 
claim at the rate htuli'd in the i)ro- 
inihsory noU*. — I smail IIoosatn MamsA 
V. K. PritunuBHAi (11)28), 1. L. 11. 
0 lian, 416.- IND. 

PART XIII. SECT. 11, SUB-SECT. 3. 

2227 lii. .]—lIcld: as defts., 

the makeiti of the note, wore bound 
M'lt, bout protest, the notarial foes could 
not bo I'coovered from them. — Go wans 
V. f.KoeivKK Press Co. (1920). 4G 
O. L. 11. 24 ; 60 O. L. U. 58.— CAN. 

PART XIII. SECT. 11, SUB-SECT. 6. 

b. Add “ Revsd. ou other grounds, 
60 wS. C. R. 105.'' 


PART XIV. SECT. 2, SUB-SECT. 4. 

j i. Mortgage to secure present dt 
future advance's — Given during curreneg 
of note.] — Held: the mtge. not being 

280 


Blnetly coexteusivo wiUi the uot^, the 
remedy on tho nolo was not merged 
in tbe iiitgt*.. At deft, was liable.--- 
O’Neill r. Dye, [1U23] N. Z. L. R. 
1031).— N.Z, 

sp. Pammnt under garmshment pro- 
ccvduigs by judgment creditor of payer. 
— IJeld : in tho circumstances no answer 
to tt)e inrlorseo’s claim. — Clow v. 
Doull, 11920] 1 W. \V. R. lOGO.— 
CAN. 

sr. Notes given to secure advances 
■ — Made in prepayment of purchost- 
money — Delivery of goods.]— Held : 
tho paj’-ees weio entitled to recover the 
balance duo ou tho first note given 
prior to the contract, but as legards tho 
note.s given subseouently the goods 
delivered must be credited against tho 
advancas made, & the pica of payment 
must prevail. — T yrkr Co. v. Eureka 
Lumber Co. (1922), 55 N. S. R. 441.— 
CAN 

St. Note due to deceased — Not sale of 
goods to exeevUor personally .] — McKen- 
zie V. McDonald (P. E. I.), [1927] 2 
D. L. R. G7.— CAN. 



Vol. VI. — ^Bills of Exchange. Cases 2364 — ^2556. 


(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & GUIow. [1020] A. C. 670. 

2368. Add, Amiotaiiovis : — Refd. Jones v. Waring 
& GiJlow, [1920] A. C. 670. Mentd. Holt v. 
Markham (1922), 128 L. T. 719. 

2370. Add, Annoiaiions : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 070. Mentd. Holt v. 
Markham, [1923] 1 K. H. 501. 

2391. Add, Annotation : — Consd. Jenkins v, 

Jenkins, [1928] 2 K. 13. 501. 

2393. Add. Annotaiion : — Refd. J(‘nkins t;. Jenkins, 
[1928] 2 K. B. 501. 

2393a. Joint maker appointed holder’s executor.] — 

During the lifetime of testator tlie ex or. 
named in his will & three other persons made 
a joint & several promissory no(.e payable 
to him. After the dtiatli of testator & 
I>robatc of the will the exor. brought an aetion 
on the promissory note against one of tlie 
other makers thei*(H)r : — Held : the action 
was not maintainable, inasmuch as tiu^ 
effi'ct of pltf.’s appointnemt as exor. was at 
common law that tlie debt was discharged 
by release at the date of the death of testator, 
& in equity that it was 0iseharg(‘d by pay- 
numt at the date of i)robate, so that in either 
case tlie debt had ceased to exist before tb(‘ 
action. — Jenkins v. Jenkins, [1928] 2 K". B. 
501 ; 97 L. J. K. B. 400 ; 139 L. T. 119; 
44 T. L. R. 483 ; 72 Sol. Jo. 319, D. C. 

2396. Add. Annotation : — Mentd. Fettes v. Robert- 
son (1921), 37 T. L. E. 581. 

24-16a. Verbal agreement for acceptance 

of composition.] — Pltf. wirs the holder of a 
bill of exchange accepted by deft, for goods 
supplied. Before the bill became due deft, 
had made a verbal offer to his creditors to 


2446. Add, Annotaiion : — Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

2455a. .] —Foster v. Driscoll, Lindsay 

V. Atofielo, Lindsay v. Driscoll, No. 508a, 
ante. 

2462a. Invalid inland bill -Alteration result- 

ing In valid foreign bill.] Foster v, Driscoij., 
Lindsay r. Attfield^ Lindsay v. Driscoll, 
No. 508a, ante. 

2473. Add. Armoiatioti : — Refd. McDonald v. Nash, 
[1924] A. C. 025. 

2484. Add. Annotation : — Distd. Hong Kong 
Shanghai Bank v. Loo Lee Shi, [1928 J A. C. 
181. 

2485. Add, Annotation : — Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2485a. .] — A banknote issued by app1t. bank, 

payable to bear(*r on demand, was accidentally 
mutilated. J^he bank declined to jiay on 
proscnlation of a document which was proved 
to have been })atched together from the* 
fragments. This docurrumt, though it did 
not sliow the number of the note, showed 
clciarly its other main features: — Tfcld: as 
the hhmtity of tlie document as a note of the 
bank was established, it contained all the 
elements nec.essary to render it valid <fc 
eft‘(jetual as a negotiabh^ instrument, tlie 
bank was liable t/O pay the holder. — Hong 
Kong tfc Shanghai Bank v. T^o Lee Siii, 
[1928] A. C. 181 ; 97 L. J. P. C. 35; 138 L. T. 
529 ; 41 'J\ L. R. 233 ; 72 Sol. Jo. 08, P. C. 

SuB-sr:cT. 4. — Whether apparent (Vol. VI., 
p. 383). 

After “ See 1882 Act, s. 01 (1) ” add the following 
case : 


pay a composition in discb<irge of his 
liabilities. At a meeting of the creditors, 
which was attended by pltf.’s agent, tlui 
creditors passed a resolution accepting deft.’s 
oiler. The resolution was rciduced to writing 
& was signed by a number of the creditors, 
including pltf.’s agent, but not by deft. Tlu‘ 
creditors subsequently executed a deed 
assigning tlieir (J(‘bts to deft.’s solr. in con- 
sideration of doft.’s solr. paying the amounts 
owing to them under the composition. Pltf. 
was not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
fur tli(i amount of the bill : — Held : upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 Act, s. 62, bad not been 
complied with, as pltf. had neither nmounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor there- 
fore, pltf. was entitled to recover the full 
amount of the bill. — Rimalt v. Cartwright 
(1924), 93 L. J. K. B. 823; 132 L. T. 40; 
40 T, L. R. 803 ; 68 Sol. Jo. 788 ; [1924] 
B. & C. R. 239, C. A. 


2513a. General rule.] --An alteration is “ apparent ” 
within 1882 Act, s. 64 (1), if it is of sucli 
a kind tliat it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment whicJi lie coutcinplatcs taking with 
re‘asonid)le care.^ — Wooi.iAiT v, Stanley 
(1928), 138 L. T. 620. 

2518. Add. Annoiationfi : — Apld. Ainditerotii v. 
Midland Bank, [1928] 2 K. B. 294. Mentd, 
.Toachiirison v. Swiss Bank Oorpn., [1921] 3 
K. B 110. 

2552. Add. Annoiationfi : — Mentd. New York Life 
lusce. V. Public Trustee, [1924] I Oh. 15 ; Re- 
publicade Guatemalan. Nunez, [1927] 1 K. B. 
(»09 ; Jhiyal Ti'ust (^^u. v. A.-Ci. for Albeila 
(1929), 46 L. R. 25. 

2553. Add. Annotaiion : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2555. Add. Annotaiion : -Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2556. Add. Annotation : — Mentd. Soci^t4 des 
Hotels Le Toiiquet Paris- Plage v. Cummings, 
[1922] 1 K. B. 451. 


PART XIV. SECT. 4. 

2401 i. At what time — Before maturity 
— No nccestidy for evidence of discharge, 
to he in writing .] — Lyons v . Smith, 
[10221 3 W. W. K. 681 ; 70 D. L. K. 
101.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 

2451 V. .1 — Hills of (*x- 

cliange, payable some eixty, borne 
iiiuoty, & some one buutlred twenty 
days after slgrht, drawn on uppltb., wore 
mdorsod for value to resps. who duly 
stamped them, and after acceptance 
noted in the corner of each bill the date 


for presentation. The ))arti(;s to the 
bills having mutually agroed that the 
dates of i)ayment should he posti>oue(J, 
resps. altered the dates so noted, hut 
without making any alteration in the 
bills as originally drawn. On pr(‘- 
seritatioii for payment at the C-vtended 
dales the bills ^^e^e dishotiourefl by 
appits. Tfeld : there had been no 
discharge of the bills by material 
alteration, nor was a new 8tamj)mg 
neeessary under Indian Stamp Act, 
IHpy, bs. 14, 3.0 ; A applts. remained 
liable. — ^T ^kstonji (H.) & Co. v. Cox He 
Co. (1928), 55 L. li. Ind. App. 353.— 
IND. 


2458 ii. — Dccrcasal.] -II eld .* 

a mateiial alteration. — lUoLLAMi v. 
POKTKK (1913), 13 D. L. H. 27& : 4 

O. W. N. 1171 ; 28 O. h. li. 572.- CAN. 


PART XIV. SECT. 9. 

2558 i. licUasc of one .] — In an 

aetion on a promissoiy note by the 
ongmul payee against two joint 
makers, it is no defence for one of the 
makers, ui the absence of any wnting 
or delivery up of the note, to allege 
that he has been verbally released by 
the payee. — G oodman v . Ahmstronq 
(1926), 47 N. L. Ji. 452.— S. AF 
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Cases 2569- 2824. English and Empire Digest Supplement. 


2559. Add. Armotation : — Ah lo (2) Refd. Junkins | 2677. Add. Annotation: — Retd. Smith v. Wood. 

V. .li'ukins, [U)28] 2 K. B. 501. : [1929] 1 Cli. 14. 

2666. .4 t/cZ. .4 -Refd. Jenkins D. Jmkius, ! 2686. Add. Annotation : — Retd. McDonald v. Nash, 
I I92S I 2 K. B. 501. 1 [1024], A. O. 025. 


Part XVIII. — Conflict of Laws. 


2775. Add. AnnolcUions : — Generally, Mentd. Mac- 
laiiiD V. Eccoti (11)24), 132 L. T. 173; Buerger 
V. New York Life Assce. (1927), 9r» L. J. K. B. 
930 ; Jaeger r. Jaeger Lo. (1927), 41 R. P. C. 
437; Sassoon International Hanking (Joi*pn., 
[1927J A. a 711. 

2779. Add. Annotations : — Refd. Soc. Anon, des 
(1 rands Etablisst'ni(‘nts d«.‘ JVniquet Paris- 
Plage i;. Baumgart (1927), 90 li. J. K. B. 7S9; 
Oa,rlton Hall Lluh v. Laiii(‘ne<s 119291 2 
Iv. B. 153. 

2781. Add. Ayinoialions :~~Tyisid, Soc. Anon, des 
Grands Etablissernents de Touqiiot Paris- 
Plage V. Baumgarb (1927), 90 L. J. K. B. 789. 
Consd. (’ai'Jton IL'ilJ Llub l\ LjuiiM^iee, |1929J 
2 K. B. 153. Mentd. Aksionaimoye Ob- 
Bchestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 532 ; Robinson v. Marsh, [19211 2 K. B. 
640. 

2783. Add. Annoiaiions : — Apld. Soc. Anon, des 
Grands Etablissernents de Touquet l^aris- 
PJage V. Baumgart (1927), 90 L. J. K. B. 789. 
Consd. (Virlton Hall (fluf) v. Lauj'enee, (I929| 
2 K. B. 153. Mentd. Aksionaimoye Ob- 
schestvo A. M. Luther v. Sagor, [1921 j *3 K. B. 
532. 

2784. Add. Annotationa : — Apld. Soc. Anon, des 
Grands Iiltablissements de • Touquet I\aris- 
Plage V. Baumgart (1927), 90 L. J, K. B. 789. 
Refd. Cii-rlloii Hall Llub Laur(‘ii('<‘, !1929| 
2 K. B. 1 53. Mentd. Sutters v. Briggs, [1922] 
1 A. C. 1. 

2789. Add. An?iotations : — Refd. Ivo(‘(0ilin v. Kc‘S“ 
tenbauni, [1927] 1 Iv. B. 889; Republit'a de 
Guat<‘mala v. Nunez, [1927] 1 Iv. B. 009. 

2790. Add. A nnotailon : — Refd. Koechlin v. Ives- 
tenbauin, [1927] 1 K. B. 889. 

2791a. Validity of indorsement — Liability of 

acceptor in England.] — A bill of exchange 
was drawn in lYance by E. upon resps. in 


London to the order of M. It was simt to 
London, was accej)ted by resps. payable at a 
London bank, returned to France, where 
it was indorsed by E. in liis own name, on 
behalf, & with the authority, of M., to applts. 
On presentation for jiayment, j’esps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
Uie indcirseuKuit of hh In an action on the 
bill against resps. as acceptors evidence was 
given tiiat by Freneli law an indorsement 
might be vaUdly made by a duly authorised 
agent signing his own name : — Held : apjilts. 
as indorsoc‘s obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were entitled 
to riicover the amount thereof from I'esps. 
as acceptors. — 1voe("hljn kt Cik v. Kkstkn- 
BAITM Brothktis, [1927] 1 K. B. 889; 90 
L. J. K. B. 675 ; 137 L. T, 210 ; 43 T. L. R. 
352 ; 32 Com. Gas. 207, C. A. 

2792. Add. Annotation : — As to (2) Consd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
009. 

2794. Add. Antiotaiiona : — Apld. Koechlin v. Kes- 
tenbauin, [1927] 1 iv. B. 889 ; Refd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
009. 

2800. Add. Annotation : — Mentd. McDonald v. 
Nash, [1924] A. C. 625. 

2812. Add. Annolaiions : —Refd. Buerger v. New 
York Life Assce. (1927), 90 T^. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij i. 
Been, [1921] 1 Iv. B. 111. 

2814. Add. Annotaiioji : — Mentd. The Colorado, 
[1923] P. 102. 

2824. Add. AnnoiatUnis : — Expld. Re Visser, Hol- 
land V. Drukker, [1928] Ch. 877. Refd. Re- 
publica de Guatemala v. Nunez, [1927] 1 
K. B. 609. 


2559 iii. .P-]U7Kr- 

KEltT V. FmKSlCS, [1927] 2 D. li. j; 
873 ; 11027] 1 W. W. R. 825; 36 

Mail. L. K. 162. — CAN. 

PART XIV. SECT. 10, SUB-SECT. 2.— 
A. 

2600 viii. .]~If the holder 

of a prtuiiissory nolo has, without the 
knowledpre ur eoiiRont of au iiidorhor 
of the note, a^iticd to glv(‘ an extensioTi 
of time for paviiiont to the maker wlult' 
the note is still current, the indoivi'r 
is thereupon discliai’gt*d from liability. 
— Liebenbero Estate v. Stand ard 
Rank op South Afhk’a, Etd., [1U27] 
Apj). 1). 502.™ S. AF. 

PART XIV. SECT. 11, 

o i, First noU destroyed .] — 


Held : tlie orifunal iudeht-odnoBB was i 
discharged & the H(‘eoiid note was not a 
i*enewal but a Hatinfaction.— -C bistal 
r. SiMOViTcil (1922). 70 D. E. K. 861.— 

CAN. 

PART XIV. SECT. 12, SUB-SECT. 1. 

2630 I a. .] — The relation 

of prnieiDal & BUivly jhMrt‘ated hj 
indorsenitnit of u hill for tteeoiniuodu,- 
tion, & if a ereditor diBcharerejs the 
principal debtor, the surety is also dis- 
I charged. — Harris c. Lkuner, (19241 2 
1). L. li. 518; 30 R. L. N. 8. 63.— CAN. 

PART XIV. SECT. 12. SUB-SECT. 3. 

sv. iJoposit unth creditor of securi- 
ties as colUiXeral to notes — Sec urines 
entrusted to principal debtor for collec- 


tion.] — Prenuum-noteH, indorbcd by 
Q. & F., were deposited wdth pltf. 
as security eoUaterai to two notes made 
by G. & indorsed by F. Idtf. entrusted 
some of these notes to G. for collec- 
tion, & G. failed to pay over all that 
he e«>llected : — Held: both G. & F. were 
liable. — Routley v. Gok.man & Coran 
(1920), 47 O. L. R. 420; 18 O. \V. N. 
173.— CAN. 


PART XVI. SECT. 3. 

#w. Instrument taken in good faxth.] 
— I'lt.f bought stolen bearer bonds in 
good faith : — Held : pltf. liad acquii*ed 
a good title. — G arky v. Dominion 
Manuiacturerb, Ltd., [19251 1 

D. L. 11. 99 ; 56 O. L. R. 159.— 
CAN. 
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VoL VI.- Bills of Exchange. Cases 2841—3929. 


Part XIX. — Cheques. 


2841. Add. Annotaiion : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[19291 1 K. B. JO. 

2846. Add. Annotation : — Mentd. Sutters v. Brigirs, 
L19221 1 A. C. 1. 

2847. Add. Annotedions : — Generally, Refd. Sutters 
V. Briggs, 11922] 1 A. C. 1 ; lie Farrow’s Bank, 
[1923] 1 Oh. 41 ; Importers C'o. v. Weatminstcr 
Bank, [1927 j 2 K. B. 297. Mentd. British A 
North European Bank v. Zalzstein, [19271 
2 K. B. 92. 

2849. Add. Annotations : — Consd. l^ndon^Vc Mont- 
rose Shipbuilding <& Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 07. Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. 

2850. Add. Annotation : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

2851. Add. A^inolat ions Comd. Rcckitt v. 


BarndX, rcinbr.Ja' iV Slater, fl928J 2 K. B. 
21J ; IJoyds Bank ?'. i Mia.r(.(‘rt‘d Bank of 
India, Anstniha A (Muna, [I929| I K. B. 40. 
Refd. UndiTwood r. B;uik of Liverpool, 
Cnderuood r. Barclays Bniik, fl021| 1 Iv. B. 
775 ; F(*nton 'Pcxtila Assorn. r. 'riiomas 
(1929), 45 T. L. H. 201. Mentd. Coldnian v. 
Vox (1924), 10 T. L. \l. 12:;: Ansiralian 
Bank ot Cominei'ce v. [192()J A. Ck 

737; .Tones v. Waring &:> Gillow, [19201 
A. C. 070. 

2852. Add. AnnotalLons : - \ppT\/d. Sutters v. 
. Briggs, [1922j 1 A. C. 1. Refd, Brown e. 
Swan (1921), 37 T. Jj. K. 787. Mentd. 
.lelTrey v. Banilord. [1921] 2 K. B. 351; 
Masked Hill. [192 i ] 3 K. B. 157 ; Robinson 
iJ. Marsh, [1921 1 2 K. B. OJO ; Cohen Hall, 
[1922] 2 K. B. 37 ; Ford v. Biui'ton, Ford v. 
Sauber (1922), 38 T. 1^. R. 801 ; Scranton’s 
TruBte(‘ V. Pearse, [1922] 2 Ch. 87. 


Part XX. — Negotiable Instruments other than Bills of 


Exchange, Promissory 

2862. Add. An7ioiaiion : — Mentd. Underwood v, | 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B, 775. 

2866. Add. Annotations : — Refd. P(>val 9'rust. Co. 
V. A.-G. for Alberta (1929), 4 o'T. L. 11. 25. 
Mentd. N(‘w ^'ojk Lite lnsc(‘. v. Ibiblic 
Trustee. [1921] 2 Cb. 101. 

2873. Add. Annotations - Consd. Auebieroni v. : 
Midland Bank, [1928] 2 K. B. 294 ; Keekitt ! 
V. Barnett, Pembroke* Slaiei*, [1928] 2 ' 
K.B. 244. 

2887. Add. A^inoiaiion : -Refd. Jdoyds Bank r. , 
(Jliartered Bank of India,, Australia A (4iiiia, i 
IJ929I 1 K. B. JO. j 

2891. Add. Annotations: — Aw to (1) Refd. Re- j 


Notes, and Cheques. 

publica dt‘ Guatemala, r. Nunc'Zi, |1927] 1 
K. B. 009. /l.s‘ to (2) Retd. Repnlilica do 

(JnaJeniaJa v. Nun(*z, 11927] 1 K. B. 009. 
2898. Add. Ayinolation : — Mentd. Tie Richards, 
Jones r. Rebbeck, [1921 | 1 Cli. 513. 

2902. Add. Annoiahon : Mentd. Lowther v. Har- 
ris, [1927J 1 K. B ;;93. 

2908. Add. Annofahon : -Mentd. Allen v. Royal 
Bank oi (.!ana.(Ja (1925), 41 L. R, 025. 
2911. Add. Annolaiions :■ Retd. (.Vnnmoriwealth 
Trust r. Akotey (1925), 94 lu J. P. C. 107. 
Mentd. Hiainond Alkali Export Corpn. v. 
Bourgeois, 119211 3 K. B. 443 ; McDonald v. 
Nasli, [1921] A. V. 025; Jones r. Waring A, 
Gillow, [1920J A. C. 070. 


Part XXI.— I.O.U.'s. 


2924. Add. Amiolaiions : — Apld. Soc. Anon, des 
Grands Etablissements de Tonqnet Paris- 
Plage V. Baumgart (1927), 90 lu J. K. B. 789. 
Mentd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [192*1] 3 K. B. 532 ; Carlton 
Hall Club V. Laurence, [1929] 2 K. B. 153. 


2928. Add. Annotation : — Mentd. CamUlo Tank 
S.S. Co. V. Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

2929. Add. Annoiahon : — Mentd. Camillo Tank 
S.S. Co. V. Alexandria Engineering Works 
(1921), ,38 T. L. R. 134. 


PART XX. SECT. 2, SUB SECT. 5. 

2876 ii. who owtkA 

thirty-one debenturoB of the IJombay 
Improvement TniHt entinistod thorn to 
hiH agent, deft. No. 1, for collection of 
interest. Heft. No. 1 forged pltf.’s 
Hignaturc on the dehent\ii*Ob, Indorsed 
them in hla own favour. Subsequentlv 
deft. No. 1 pledged them with a bank, 
deft. No. 2, to Beem-e an overdi’aft to 
himself. The bank surreTidered the 
debentures to the Bombay Improve- 
ment Trust for renewal. New 


, PART XX. SECT. 2, SUB-SECT. 7, 

sx Ltrn iiot( Id : not a pro- 

mibsory nolo — (Janauian Bank of 
( 'OMMMU'K V. JOIIN-O-', 4 

T). L K. r>] 1 : IIU25J 3 . VV. IL 328.— 

CAN. 

6y. not a promissory 

note. — M ki'calik v. Adaiu (Man.), 
I1U271 1 1>. L. i; 082; [19271 1 

W W. It. 331 ; 3(. Man. L. II. 255.— 

CAN. 


debentures were issued puyabhi to 
the tjank or order. These now 
debentures were Hiihsequontly indorsed 
t o another bank (<l<;ft. No. 3) for value. 
Idtf. filed a suit against, defts. for a 
return of tho del»entui*es, or in the 
altAiniative for their value : — Hrld : 
tho debentiu’es wore pmniissory not,c'B, 
&, therefore, negotiable instrument, s 
within Negotiable Instruments Act, 
SB. 4 & 13. — Mekcantilk Baxk of 
iKDiAr. MAacuRRVHAa (1928), I. L. It. 
52 Bom. 792.— IND. 





Cases 2961 — 3240. English and Emfiee Digest Supplement. 


Part XXII. — Actions on and in Connection with Negotiable 

Instruments. 


2961. Add. Annalalion : Mentd. Ite Loit-< 

E'jc p. J)e.s Oh vacs, [1U29J J (’-li. 221. 

2976. Add, A7inotahon -Consd, Jenkins v. 
Jenkins, [1928J 2 1C. B. 501. 

2976a. One joint maker appointed holder’s executor 
— Action by executor against one of other 
makers.] — Jenkins v, Jenkins, No. 2893a, 
ante. 


2978. Add. Ayx^ioiaiion : — Mentd. Hobinson v, 
Marsh, [1921] 2 K. B. 640. 

1 2996. Add, Annotation : — Mentd. Kobinson 
j Marsh, 

13053. Add, Annotation : — Mentd. Jones v. Wai'ing 
& GUlow, [1925] 2 K. B. 612. 

3056. Add, Annotation : — Refd. Underwood v. 
Bank of Uverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


Part XXIII. — Securities for 

3120. Add. Annololions :—As to (2) Refd. Aman 
V. Southern Ky. (1925), 42 T. L. It. 31. ) 


Negotiable Instruments. 

Generally, Mentd. Ellis' Trustee v. Dixon, 
Johnson, [1924] 2 Oh. 451, 


Part XXV. — Stamp Duties. 


Sub-sect. 1. — Bills of Bx<aJANaE and other, 
Orders on one I’euson to pay Another 
(Vol. VI., p. 493). 

3121a. Bill of exchange.] — Foster v, i)Ris(x>LL, 
Lindsay ??. A^tfield, Lindsay v. Driscoll, 
No. 50Sa, ante. 


3125. Add. Annotation : — Refd. Midland Bank r. 
1. U. Corurs., [1927] 2 K. B. 465. 

3126. Add. Annotation : — Midland Bank v, I. K. 
Coinrs., [1927] 2 1C. B. 465. 

3127. Add. Annolalioxi : — Mentd. Garrard v. 
Janies, [1925] Oh. 016. 

3146a. “ Chequelet .”] — A bank issued documents 
to its cust-oruers in th(? form of receipts for 
payment by tliom to the customtT of sums 
under £2, & agreed with its customers tliat 
they would pay to jiersons pr(‘st*nting these 
docuriK'iits to them signed by a customer the 
sums named therein & would debit tlie cus- 
tonu'r’s account therewith, it being their 


avowed intention that the documents should 
be used for the saim‘ purpose as cheques, & 
the objc(;t beung to avoid the stamj) duty on 
cheques : — Held : the documents were bills 
of exchange within Stamp Act, 1891 (c. 39), 
s. 32. — Midland Bank, Ltd. v. Inland 
Revenue Comks., [1927] 2 IC. B. 465 ; 96 
14. .1. K. B. 1006 ; J37 L. T. 817 ; 43 T. L. R. 
754 ; 71 Sol. Jo. 622. 

3170. Add. Annotation : — Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3172. Add. Annotation Refd. Lemon v. Austin 
Friars Investment Trust (1925), 138 L. T. 
790. 

3173. Add. Annotation Refd. Midland Bank v, 
1. R. Comrs., [1927) 2 K. B. 465. 

3175. Add. Annotatlox} .-—Mentd. Jones v. Waring 
A GiUow, [1926] A. C. 670. 

3209. Add. Axwoiaiions : — Refd. Auchtcroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 
K. B. 110. 

3240. Add. Annotation : — Mentd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B, 889. 


PART XXII. SECT. 1. 

2951 VI n. .1 — John- 

son V. UlCHAUDBON, [1922] li W. \V. IL. 
453.— CAN. 

PART XXII. SECT. 7. 

sa. Plradino — IStriicirnj ovi — When 
ordered.] — Nekoles v. Weovaki’, 11922J 
2 W. W. ll. 049 : GO D. L. K. 273 ; 
i:» Sask. L. Jl. 448.— CAN. 

sd. D}.scovrry — Examivatton for — 
.4 chon by K.meiue Finan- 
ciers, Ltd. V. Nance, [1920] 1 

W. W. R. 694; 51 D. L. R. 231 —CAN. 

PART XXII. SECT. 11, SUB-SECT. 4. 

d i. t£* to prorr rollairnd ayrcc- 

vwtU — For “ working out ” oj 7wtc .] — 
Mallough r. Dick, [19271 2 I). L. R. 
370 ; [1927] 1 W. W. It. 544 ; 22 

Alta. L. R. 425.— CAN. 

d li. To show that iwtc signed as 
trustee only .] — Evidence not admissible. 


— Canadian Credit Men’s 'riiusT As- 
HOCN. V. Anderson (1917), 37 D. L. It. 
805.— CAN. 

PART XXV. SECT 1. SUB-SECT. 1. 

3123 ii. Issued by one branch 

on another .] — Demand drafts, issut‘d 
l)V one otflcje of a bunk upon another 
of the same bank, are hills of exchange 
l>u>ahle on demand &ure exempt from 
staiiiji duty . — lie Demand Drafts of 


PART XXV. SECT. 2, SUB-SECT. 1. 

sk. Ihinc for stamping — Whether 
after acceptance d’- xrulorse^ncnt .] — 
Butler r. Evans (1873), 9 N. S. K. 
(3 G. & O.) 3 71.- -CAN. 


PART XXV. SECT. 2, SUB-SECT. 2. 

Bm. Time for stamping.] — Hender- 


son V. Gebner (1860), 25 U. C. R. 184. 
—CAN. 

sn. .1 — Held : a promissory 

note liefore being negotiated could he 
stamped by the maker on the day of 
the making thcivof, though after it liad 
been signed it indorsed by tlKspayei . — 
Bank of Oit'awa v. MoLauuulin 
(1883), 8 A. R. 543.— CAN. 

PART XXV. SECT. 4, SUB-SECT. 8. 

— C. 

3263 V. .] — An unstamped cheque 

Is admissible in evidence & may amount 
to an earnest or part payment. — S ykes 
V. Geuk, [1920] 1 W. W. R. 741.— CAN, 

PART XXV. SECT. 6, SUB-SECT. 1. 

f i. .] — Travis 

1 -. Glasieu (1870), 2 Han. 215. — CAN. 

f ii. .] — Bank of 

Nova Scjotia v. Cushing (1882), 21 

N. B. R. 498.— CAN. 
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Vol. vn. Cases 6— 98a. 


BILLS OF SALE. 

Part 1. — Objects and Application of Bills of Sale Acts. 

6. Add. Annoicdion : — Retd. National Provincial 7. Add. Annotation : — Mentd. French v. Gothing* 
& Union Bank of England v. Lindsell (1921), [1922] I K. B. 236. 

91 L. J. K. B. 196. 


Part II. — What Transactions are Bills of Sale and require 

Registration. 


11. Add. Annotation : — Refd. French v. Gething, , 

[1922] 1 K. B. 236. | 

12. Add. Annotation : — ^Mentd. National Pro- 
vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196. 

15a. Sale — Re-lettlng to seller.] — British, 

Railway Traffic &; Electric Co. v. Kahn, 

[1921] W. N. 62. 

35. Add. Annotation: — Refd. Re Wait. [1927] 

1 Ch. 600. 

41. Add. Annotation: — Refd. National Pro- 
vincial & Union Bank of England v. Ijindsoll 
(1921), 91 L. J. K. B. 196. 

42. Add. Annotation : — Mentd. French v. Gething, 
[1922] 1 K. B. 236. 

44. Add. Annotations : — Expld. & Apld. French 
V. Gething, [1922] 1 K. B. 236. Mentd. 
Canvey Island Comrs. v. Preedy, [1922] 1 Ch. 
179. 

52. Add. Annotation: — Mentd. Stephenson v. 
Thompson, [1924] 2 K. 13. 240. 


82. Add. Annoialio^is :—A8 to (1) Consd. Wriglit- 
son V. McArthur & Hutchisons, [1921] 2 
K. B. 807. A.s to (2) Refd. Wrightson v. 
McArthur & Hutchisons, [1921] 2 K. B. 
807. 

90. Add. Anjiolaiions : — Apld. Re Allcster, [1922] 
2 Ch. 211. Mentd. Wrightson u. McArthur 
& Hutchisons, [1921] 2 K. B. 807. 

93. Add. Annotation : — Refd. Wrightson v. 

, McArthur & Hutchisons, [1921] 2 K. B. 
807. 

93a. Room on borrower’s premises.] — 

Deft. CO., in ordtu* to secure pitf. against loss 
on a c(u*tain contract k, in consideration of 
pltf. giving further time witliin which to pay 
for the goods, set aside certain specified goods 
in two rooms on defts.’ premises, which were 
lo(5ked up k the keys handed to pltf., no 
other goods being in those two rooms. Tlie 
terms of the transaction were recorded in 
two letters written by deft. co. to pltf., one 


PART I. 

sa. BdU of Sale tt' Chattel Morigaui 

Act, a. S. M., 1913 (r. 

applicable to 7nort{/ac/c of equity lu 
TiLort gaped poods.] — The abov« Act dof*'-'. 
not apply to a chattel mtsc. \Nljich 
expressly covers not the goods 
selviiK referred to tliereiu hut iinv 
interest or equity which inloror. may 
•have in them after the clajni of a 

I)rior named nitgee. shall have been 
satipflcd. — B asque d'IJociietaca v. 
Buownh^tose, 1192.1] .*? 1) Jj. 11 17G ; 
rJ92,'il 2 W. W. R. 318 ; 35 Man. L. K. 
G2.— CAN. 

sb. Crop Paymenzs Act, 1924 (c. 147), 
88. 2, 3 — Effect of — Alienation by land- 
lord, vendor or mortgapee.] — Re Crop 
Payments Act, He Bili>» of Sat.e & 
CiiAiTEL Mortgage Act (1926), 36 
Man. L. K. 34 ; [1926] 2 W, W. li. 
844.— CAN. 

sd. Contract made outside jurisdiction 
— J^ovincial Act not applicable .] — 
National Cash Register (Jo. v. 
Lovett, Moore v. National Cash 
Register Co. (1906), l E. L. R. 321.— 
CAN. 

PART II. SECT. 1. 

10 ii. Add “ revsd.. [1920] Z W. W. R. 
421.*' 

PART II. SECT. 2. 

Bm. Declaraiion resermnp to maker 
powers of management (t dviposition — 
No pou^r in cestm que trust to seize 
or take possession .] — Purcell r. 
Deputy Federal Taxation Comr. 
(1920), 28 C. L. R 77.— AUS. 


PART 11. SECT. 3. SUB-SECT. 2. 

28 i. Add “ revsd., [1922] 3 W. W. R. 
421.” 

PART II. SECT. 4. 

t i. Goods paid for but not de- 

livered.] — Held * registration not n*- 
quinaJ und(5r Bdls of Sale Aet in order 
to protw-t purchaser's right to “ 
snh.'-eqncntly rnanufactnied &: paid for 
under the agreement, the pr(i])eity in 
virhieh had j)iisr»ed to him hut whieh 
were still on vcndoi 's preiniHCR.'- - 
Allf-N'Stoltzk Lumber Co., Ltd. v. 
Summit T^ake XjUmber Co., Ltd., 
I [19201 3 W. W. R. 895.- CAN. 

sp. " Customer's agreement ” — tP 
“ trust rej^e%pts."\ — Ue Dominion Siitp- 
BUiLDiNG & Repair Co., I^td. (1923), 
53 O. L. K. 485 ; 24 O, \V. N. 30.— 

CAN. 


PART II. SECT. 5, SUB-SECT. 4. 

80 i. FoV owing alleged mile to vend.or.] 
— C. purchased an automobile, paying 
partly in cuhb & part.lv by post-dated 
cheque. Later leqnirmg money to 
hnanee liis husine.-<s, he borrowed 
$1,400 from jdtL. giving in nd.urn a 
liire-puroha.so iigi-eemeiit as to the 
aiitomolifle. (J. continued iu pos- 
s<w8ion of the cur '.-—field * the doen 
irient was an assurance ik came within 
Bids of Sale Act.— RmiE'i (K. 1' ) & 
Go. v. SCARFP (1920). 29 B. C. K. 70. 
—CAN. 

80 ii. ] — A. an oinidoy ec^ of pltf. 


CO., hiurig desirous of obtaining a new 
inot.oT ear for the jiurposes ol his woik, 
arruDgi'd with an olllefU’ of jdlf. 1 hat 
the CO. -would advanei' him t:200 to 
■ enahh' liim to pnrehasc' tlie car. A. 

si'leeled a. car A’ sigrmd on ordi^r for 
I It. m his own name, Ar an in voice 
addie.sseU 1.o pltf. was issued to A. 
A eheqiie f(>r t.he halanci' of the amount 
ovAung on I lie ear \ias gi\en by the 
pltf. to A., who handed it to tie* 
A'lUidoi. The ee.^s ledger s[iov\(‘d the 
amoimt of the cheque as an advance 
to A. As siT.urity for this advance 
A. entered into a liire-jniridiase agre<‘- 
ment lAith I be co., whereby th<' eo. 
juirporled to let t.he car to A. ui»on 
the usual terms of a hlri' - purchase 
agreement. Tlu* agreement was not 
registered as a bill of sale, A A. sub- 
sequently sold tlie eai to In an 

action for detention '—Held the et. 
wa.s not eoneliided hv th(' form into 
wliuh the iiarties had thrown tlx* 
transaction, but was nilitliMi, A indeed 
houmi, to inqiiin Jido ils real nature; 
the transaction helwitui A. A pltf. 
ainoiinted to an ad\nra(‘ by pltf. to 
A. on the si’cnritA" <d lie car ; tla* pltf. 
could not inali out its title inde- 
jiendeiitly of the lnie-i)ur<‘hase agi’ce- 
meiit, wliirh corit.inied a licence to 
take possissien of a ptu’sonal chattel, 
A" wa.s consequent. I V a bill of sale within 
Instniments Act, s. 127, 8c th(‘ 

agreement not being registered as a 
bill of sail* was void, A deft, was 
entitled to Hne(M‘od.--ATTHTRALiAN 
Metropolitan JvIFK, Ahsurance Co., 
LTD. V. Lea, (192SJ V. L. R. 29.— AUS. 
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l(»tU*r written before the keys were handed 
ov(‘r, & the second letter subsequently. The 
second letter contained the words : “ The 

j.;oods to be locked up, the keys in your 
j)ossesslon, & you to liave the right to remove 
same as desired.” 'J'he co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 09), s. 93 (1) (c), as being a charge 
created or evidenced by an insti*ument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove th(im : — Held : possession 
of th<* goods passed to pltf. by the delivery 
of the keys of tlie rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.’ premises, inasmuch as defts. 
liad conierred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
wliich licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods. — WiiTGiiTSON v. McAuthur & 
UUTCUIHONS, [1921] 2 K. B. 807 ; 90 1,. J. 
K. B. 842 ; 125 L. T. 383 ; 37 T. L. 675 ; 
05 Sol. Jo. 553 ; [1921] B. <fe C. K. 130. 

95. Add. Atniotaiion : — Mcntd. Tic Kaufman 
Segal Bomb, Ex p. The Trustee, [1923] 

2 Oh. 89. 

97. Add. Aiwotaiiori : — Consd. h>ench v. Gething, 
[1922] 1 K. B. 230. 

98. Add. Annolaiion : ~ Refd. National Provincial 
^ rinion Bank of England v. Undsoll (1921), 
91 Ji. J. K. B. 190. 

98a. Letter assigning chattel in hands of third 
party — Or proceeds of sale — As security for 
overdraft.] — The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had inslTuc-ttui deft, to sell on his bcJialf 
when rei)aired, liad an account at jdtfs.’ 
bank, which was overdrawn. Being re- | 


quested by pltfs. to give security for the 
overdraft he wrote to deft, a letter authorising 
him “ to hold the car to the order of ” the 
bank “ or the proceeds when sold,” & sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds : — Held : 
the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the car itself ; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form. — National Pro- 
vincial & Union Bank of England v. 
Ltndseij[., [1922] 1 K. B. 21 ; 91 L. J. K. B. 
196 ; 126 L. T. 319 ; 66 Sol. Jo. (W. R.) 11 ; 
[1921] B. & C. R. 209. 

AruiutatiM). -Refd. Ur North Wales Produce & Supply Soc., 
I1922J 2 Ch. 340. 

99. Add. AtntotatioH : — Mentd. Pearce v. Brain, 
1 1929 1 2 K. B. 310. 

101. Add. Annotation : — Mentd. Re Chaplin & 
Staffordshire Potteries Waterworks Co.’s 
Contract, [1922] 2 Ch. 824. 

104*. Add. Annotation : — Expld. & Apid. Shears 
V. Jones, [1922J 2 Ch. 802. 

107. Add. Annotation : — Mentd. Re Davies, Ex p. 
Miles, [1921 J 3 K. B. 628. 

108. Add. Annotation : — Consd. Re Jolms, Worr(3ll 
V. Johns, [1928] Ch. 737. 

110a. .] — An agreement to execute a bill of 

sale, to secure payment of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within ] 882 Act. & is void 
unless the requirements of that Act as to 
registration are complied with. — Shears & 
Sons, F/fd. r. Jones, [1922] 2 Ch. 802 ; 92 
L. J. Oh. 28; 128 L. T. 218; 66 Sol. Jo. 
682 ; [19221 B. & C. R. 211. 

112. Add. Anytolaiion Refd. Ee Wethered, Exp. 
Trustee (1925), 134 L. T. 264. 


Part III. — Instruments not within the Expression “Bill 

of Sale.” 


127. Add. Annotation : — Mentd. Re Debtor, 11929] 
1 Oil. 3(>2. 

128. Add. Annotations : — Folld. Fr('nch Gething, 
[1922] 1 K. B. 236. Refd. C^anvey Island 
Oomrs. V. Preedy, [1922J 1 Ch. 179. 

131. Add. Annottd’nm : Mentd. /// Stanton, [1929 | 

1 (Mu ISO. 

182. Add. Annotation : — Mentd. The James W. 
Elwell, [1921] P. 3.51. 

133. Add. Annotahona ; — Refd. The Uarlow, [1922] 
P. 175 ; M(‘rchants’ Marine Insce. v. North of 
England Pi’otccting &. Indemnity Assocn. 
(1926), 42 T. L, R. 721. 

138. Add. Annotation : —RM. Re Allester, [1922] 

2 Ch. 211. 

138a. Letter of trust on redelivery for realisation of 
pledged bills of lading.] — A limited co. 


pledged bills of lading with a bank to secure 
an ovtu'draft. When it was time to sell the 
goods, the CO. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of lading in 
trust on the bank’s account undertook to 
hold the goods when received & the proceeds 
when sold as the bank’s trustees & to remit 
the entire net proceeds as realised : — Held : 
the letter of trust was not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
Semhle : if it had been so, it would on the 
evidence have been a document “ used in the 
ordinary course of business ” within the 
exception in that definition . — Re Allbster 


PART II. SECT. 6. 

■t. To give srcuriJn- — Urpist) niion ncATssoru.] — Ur MoIxtyiik, Trustek ». Canada Metal Co., Ltd. (Ont.),, 119261 2 D. L. R. 
889 . 6 C. B. f{. G29.-CAN. 
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(D.), Dri)., [1922] 2 Oh. 211 ; 91 L. J. Ch. 
797 ; 127 L. T. 434 ; 38 T. ]«. B. 611 ; 06 
Sol. Jo. 486 ; [1922] B. & 0. K. 190. 

138b. Agreement for sale of growing crop.] — An 
agreement for the sole of a growing crop is a 
transfer of “goods” within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of “ bill of sale ” in that sect, as being a 
“ transfer of goods in the ordinary course of 
business of any trade or calling.” — Stephen- 
son V. Thompson, [1924] 2 K. B. 240 ; 93 
L. J. K. B. 771 ; 131 L. T. 279 ; 88 J. P. 
142 ; 40 T. L. B. 513 ; 68 Sol. Jo. 536 ; 22 
L. G. R. 369 ; [1921] B. & C. B. 170, C. A. 

144a. Society incorporated under In- 

dustrial & Provident Societies Act, 1893 
(c. 39).] — Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by whicli tiie property of the 
society present & future was charged to 
secure the repayment of the principal sum 
<S: interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged: — Held: (1) the 
society was not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act ; (2) the property charged 


by the debenture, although described in 
general terms, was severable ; &, accordingly, 
the debenture was a valid charge upon such 
of the assets of tlie society as did not consist 
of personal chattels within 1878 Act, s. 4. — 
He Noimi Wales Phodtjce Supply 
Society. [1922] 2 Ch. 340 ; 91 L. J. Ch. 416 ; 
127 L. T. 288 ; 38 T. L.. B. 518 ; 66 Sol. Jo. 
439 ; [1922] B. & C. B. 12. 

148. Add. A^nioiaiions : — Refd. Hr North Wales 
Produce A- Supply Sue., [1922] 2 Ch. 340 ; 
Natioruil Provincial Bank of England v, 
Charnley (1923), 93 L. J. K. B. 241. 

149. Add. Anywtafions :~'Ret(L, Hr North Wales 
Produce A Supply Soc., [1922] 2 Ch. 3.40; 
National Provincial Bank of England r. 
Charnley (1923), 93 Jj. ,1. K. B. 241, 

151. Add. Anvoiation -Apld. Re North Wales 
J»ro(hice A Supply Soc., 1 1022] 2 Ch. 340. 

155. Add. Annotation ;~~Apld. Lemon v. Aust in 
Friars Investment Trust (1925), 133 L. T. 
790. 

156. Add. Annotatioroi : -Consd. Lemon v. Austin 
Friars Investment Trust, [1920] Ch. 1. Refd. 
Dev r. Rubber A Mercantile Corpn., [1923] 
2 Ch. 528. 

158. Add. Annotation : — Refd. He North Wales 
Produce A Supply Soc., [1922] 2 Ch. 340. 


Part IV.- -Subject-Matter of Bills of Sale — “ Personal 

Chattels.” 


160. Add. A‘)moiat'H)n : — Refd. Herbert's Trustee 
V. Higgins, [1920] Ch. 794. 

168. Add. Annotation : — Refd. Hr North Wales 
Produce A Supply Soc., [1922] 2 Ch. 310. 
176. Add. Annotation : — Mcntd. Vaudeville El(*c- 
tric Cinema v. Muriset, [1923] 2 C-li. 74. 

190. Ad,d. Annotation .‘—Distd. Steph ensou 
Thompson, [1924] 2 K. B. 240. 


191. Add, A nnolalUm Mentd. He Mellor, Alvarez 
V. Dodgson, [1922] 1 Ch. 812. 

196a. Growing crops.] — Stephenson v. Thompson, 
No. 13Sb, ante. 

200. Add. Aimotation : — Generally ^ Mentd. Re 
Chardin A St^alTordshire Pott(;ries Wat(‘r- 
works Co.’s Contract, [1922] 2 Ch. 824. 


PART III. SECT. 6. 

sw. TAm TVite — No coital craj contract 
in transfer propertu in goods had: to 
seller.] — Held: not a chattel — 

O’Ukien V. Stkubins Mullen. 

11027 P. h. K. 274 ; 119271 2 

W. W. n 17fl : 21 Sask. L. R. 478.— 
CAN. 

PART III. SECT. 6. 

142 iv. 1 -- OoRDOv 

MAeKAY &Co.. T;Tr). v. CArir\L Trus'i 
no.. Ltd., []927) 2 U. L. U. lloO. 
8. C. K. 374 ; 8 0. r>. R. 210.— CAN. 

PART IV. SECT. 2. 

a i. Good<f m possession of third 

part}/ —Claiming possession on Ins ovm 
behalf.] — Held : Bills of Sale Art did 
not apply. - -Prkte i*. Lauzox (ft Fen- 
SOM, 11923] 3 1). L. R. lir>2; .',2 
O. L. H. 334. — CAN. 

PART IV. SECT. 4, SUB-SECT. 3. 

o i. .1 — When a mtgee. cntcrH 

into poHsesHion, ho become^' entitlod 
to oiiy crops prowinq: on tho land as 
against a mtgoc. of the erop^ under a 
chattel mtge. executed aft, or his mtgo. 
& before pOHRcesion l akeri ; but, if 
tho crops arti cut at. the time of 
jiORRCseion takcu, tlic hold(T of the 
chattel nitge. would have priority.— 


ITaRUIMON r. (fARBEJlUY' FT.EV \TOlt (to. 

(Man.) 11908), 7 AV. L. R. ,0.3.”..- CAN. 

a i. - (Uintlel mortgage includi7ig 
cut grain — Amount of cut gram not 
sprciftcd .] — Held: ml, go. not valid 
even m jiarl N orth Amkrii’AN 
Lumuer Co V. Hank of Montktcal, 
11922] 1 W. W. R. ; (L. J» L. R. 
3JK; 1.''. .<aKk. L li. .37.'..— CAN. 

a ii. Lease hg morlgunec in 

possi.ssion to guarantor of morioagor's ' 
det't to baiiL t’rofits from crop to Ik 
apjdird in rediietion of debt.]— Held : 
thr above unaiurenienl did not Amlato 
Chatb I jMttrc. Aet, R. S C., I92(} 

(c. 200), K. 20, as an altempt- to ereaU* 

M '-1‘tuiiiv on .T growinif crop, tliK’e it 
did not rome v.itbin any inst.ruini iit. 
iiieritloued Ihendn. - ItuRNS be liRowN 
V. ZULAI K N: i) 0 EFjt (Snsk.D 1192(;] 

1 W. \V R. 943.— CAN. 

197 X. - — .] — .Senunty on grain 
given to n bank in Oet 7 921. in roKpeet 
1,0 advances made in tho spring of 
V.rlb . —HeM : invalid m respoot to 
1921 eroj) a.s there w.'i« no pioof that 
1921 crop wo.« iiitomhMl as the Heeuntv, 
if t hero was '.iieli an agreonieiit made 
iu 1920 as to ]!)21 crop it way bad as 
eoveriug property not then in exist- 
ence. — NfiRTii Ameuk an LuMnicR Co. 
V. Rank of Montreal, 1J922] 1 

I W. W. R. 1203; G.s I». L. R. 348 ; 

287 


IS SaMk. L. II. 375.— CAN. 

197 xi. .] — Held : an agrreemont 

only mleiided to operate as Heeunty 
for payment, payable w'heii tlie (irop 
was liarvoyted, was void under R S. M., 
1913 (c. 17), H. 3.3 , — Hah(’all V. Roial 
Bank of Canada, [1923] 2 W. W. It. 
.01 ; 33 Man. J.. R. 230. -CAN. 

197 xii. .] — Held: a security on 

crops to }»e groivn in fuiuro was 
invalid under U. rf. S.. 1920 (e. 200), 
s 20 “Rk’iilan'd Farm, Ltd r. 
Vermjtite, [1923] 3 VV. VV. K. 74.— 
CAN. 

197 xiii. .]- I)\lton r. Laion, 

[1924] 1 D. L. R. 493, I \V. W, It. 
240 ; 18 Sask. L. It. 92. -CAN. 

gi. .] — [Tiocioitr Ander- 

son be NoRITIIOUN KI E\ A’IOR (’O., JjTD., 
Fkman Sc 1‘Roe'j’oR «fv: Mallkui, |l‘.t21] 
3 W. W. R. 39.— CAN. 

k i. — Transaction not luom fate.] ” 

Pltf (shinned the ngiil, to l.ike eertain 
wheat in A ’s ].o-.s(‘^'(j()ii A. wanted 
some of it for seed. II whk agreed that 
pltf. W’onld pnieh.ise wdieat from A. 
at a iniec whidi v.ta efinal to the 
amoimt of A.’s indehtednesH to pltf., 
& jiltC wauild ininiediately r(*-Heil it 
to A. at a Tinee pin bushel which made 
the total price at al.ont tlie same us on 
I.ltf s pure has. , 3’liis vv.'is carried out. 
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Part V. — Statutory Requirements. 


207. Add, Amioiaiion : — Mentd. Gordon v, Gol 
Rtein, [1924] 2 K. B. 779. 

209. Add, Annolaiion : — Mentd. Commercial 

Credit Co. of Canada v, Fulton, [1923] A. C. 
798. 1 

213a. Substantial accuracy — Payment of loan | 

by cheque.] — Fltf. granted a bill of sale over j 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 
Pltf. accordingly received a cheque for £1 ,000 
from defts., & after recfiiving it she executed 
the se(!ond bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
Jn an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act. 

8. 8, & she contemied that the real con.sidera- 
tion W’as the payment otf of the money- 
hinder tVz, the release of her furniture from the 
first bill of sale : — Held : the consideration 
for the second bill of saJe was the lo?m of 
£1,000, & as a cheque was a good jiayrnent . 
until dishonoured i4i(‘re w^as no n(‘(^d to state j 
in the second bill of sale that the payment was | 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed. — D’Tisiiiz v, Tuaffics & 
DiscovF:iaKS, Ltd. (1924), 40 T. L. II. 441. 

220. Add, Annoiaflon : — Consd. Stott v. Shaw & 
Lee, [1928] 2 1C. B. 20. 

228a. & grantor’s creditors paid by 

grantee.] — (1) On .lime 24, 1925, the parties 
U) a bill of sale for £1,000 tmten^d into an | 
agr(*emont that the grantee should }>ay, as ; 
he then did, £000 to creditors of th(‘ grantor i 
in satisfaction of tlieii' debt, that the existing ! 
bill of sale should be cancell(‘d, A. that th(‘ j 
grantor should give* to the grantee a new bill j 
of sale for £1,000. The new hill of sale | 
provided that in consideration of £1,000 j 
paid to ” the grantor “ by ” the grantee “ on 
June 21, 1925,” the grantor assigned the 
chattels to the grantei* : — Held : the new bill 
of sale truly s(‘t forth the consideration for 
which it was given, as required by 1882 Act, i 

8. 8. ■ I 

(2) A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,000 with the interest then due “on 


Dec. 24, 1925.” A contemporaneous mtge. 
of other property, given as part of the same 
transaction A as a collateral security for the 
jirincipal sum, provided as follows : “ The 
mtgor.” (the grantor of the bill of sale) 
“ hereby covenants with the mtgee.” (the 
grantee) “ to pay to him on Dec. 24 next 
£1,000 with interest thereon, A it is hereby 
agreed A declared that (subject to the right 
of the mtgee. to require repayment of the 
principal on Dec. 24 next apeording to the 
foregoing covenant by the mtgor. or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
less lhan £20” on specified dates; these 
proAusions not being contained in the bill 
of sale : — Held : the bill of sale by being 
made contemporaneously with, A as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principal 
by instalments, was not made or given subject 
to a “ defeasance or condition ” within 
1878 Act, s. 10 (3), A the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewiiJi did not avoid the 
r(‘gistration of the bill of sale under that 
sub-sect.— Stoit v, Shaw A Lee, Ltd., 
[1928] 2 K. B. 20 ; 97 L. .1. K. B. .550 ; 139 
L. T. 302 ; 44 T. L. II. 498 ; [1928] B. A 
0. Ji, 24, C. A. 

230. Add, Anrwiatifm : — Mentd. Henshall v. Wid- 
dison (1923), 

237. Add, Amioiaiion : — Distd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 

237a. .] — Pltf., H., had had a number 

of betting transac tions with deft., W., a book- 
maker, since 1918. Pltf. lost various bets 
A paid his losses by cheques. He won other 
hots for which he was paid by various cheques. 
Eventually, pltf. obtained judgment against 
deft, fc'r £092 ]0.<?. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the int/erplead(*T 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
lier bccjuise her husband, the judgment 
debtor, had givim her a bill of sale covering 
them to secure the repayment of a sum of 
£000 which she liad advanced to him. The 
judgment creditor ciontended that the bill 
of sal(‘ was bad because it did not truly state 
the considiiration. I'he bill of sale contained 


A to Bociiro the purchase price iiJtf. 
took from A a HO(Mi fjrain nitfre, on the 
crop to he pj’own : — Held, a‘4 A. did 
not require the whole of the wheat loi 
seed, & the priee fixed hnd no re- 
lation t,o the value of the ^^h(*l)t hut 
wat? fixed with n^fertMXx) to the dcht 
owink by A. to jiltf, tlie actual value 
being much less than the prices aprrc'ed 
on, Llie transaction could not he con- 
sidered a bond fide salt* to A , A pltf 's 
inlge. was Invalid — JiVNou v. Tcknk’I 
(Sa8K.). [1923] I>. L U T: fl923J 2 

W. W. R. 876 ; revffg , 1192:;] 1 J). h. R. 
1198.— CAN. 

k ii. .] — 7f(ld : the chattel 

mt-ge. in (luc'stlon, wliich was given on 
a growing crop for the purchusi -mico 
of seed grain, was bond jidc A ^ahd. - 
Fkiber V, Romanciewicz, 11928] 4 
D. h. R. 400 ; [1928] 2 W. W. R. 62.0. 
— CAN. 


sa. Binder Umne chattel inortaagc — 
To secure 'price of tuniu' used in previous 
year.] — Tietd: may be validly granted 
in the following year over the crops 
of tliat year, &: is entitled to jiriority. — 
KevneiIl r Dmon Hank of Canada, 
11923] 3 W. W. R. 79.— CAN. 

PART V. SECT. 1. SUB-SECT. 2.— A. 

b I. Not amount si cured .) — 

nENTONr. iNTr.UNATlONAI IlAltVESTKlt 

Co., [1926] 2 V. h. R. 962; [19261 
2\V.W. K. 118; 22 Alta. L. R. 1U2.— 

CAN. 

PART V. SECT. 1, SUB-SECT. 2.— B. 

h 1 . Misstatement a,sto currency.] 

— The fact that a hill of sale stales that 
the coiLsideratioTi w'as paid in “ lawful 
money of Canada,** whereas it was in 
fact paid in United States cnrrenc>, 


does not invalidate the bill of sale. — 
FiTtsT National Bank of Min- 
MiAFOLiH V . Mann &: Conway, [1925] 
3 D. L. R 618; (192.51 2 W. W. R. 
525 ; 19 Sask L. R. 646.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 
C. (a). 

-.1— Mowat V . Clement 
(1886), 3 Man. L. R. 585.— CAN. 

227 vii. .] — Be Qaudrkau. 

Ex p . Royal Bank of Canada, [1922] 
3 \V. W. R. 70 ; 66 D. L. R. 831.— 
CAN. 

f i. 'notes under discount 

— Notes subsequently taken up by 
oraniee.] — Held : the chattel mtge. 
was valid. — Fish v . Higgins (1884), 2 
Man. L. K. 65. — CAN. 



Vol. VIL— Bills ol Sale. Cases 237a— 872. 


the words “ In consideration of a sum of 
£600 now paid . . . the jud^micnt 

creditor said that the £000 was not paid at 
the time of making the bill of sale, & therefore 
was not “ now paid,” as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was “ now paid ” was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day that the bill of sale was executed : — 
Held : there was evidence in the present case 
on which the county ct. Judge could find that 
the £600 was ” now paid ” within the meaning 
of the statement in the bill ; tlie bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time ; 
the bill was therefore valid & the appeal 
must be dismissed. — Uenshall v. Widdison 
(1923), 130 L. T. 607. D. C. 

240. Add, Ayinoiatiori : — Mentd. Herbert’s Trustee 
V. Uiggins, [1926J Ch. 794. 

273. Add, Annotation : — Refd. Commercial Credit 
Go. of Canada v, Fulton, [1923] A. C. 798. 

279. Add, Annolations : — Refd. Wcisten v. Fair- ’ 
bridge, [1923] 1 K. B. 607 ; Gordon 
Goldstein, [1924] 2 K. B. 779. 

282. Add, Annotaiion : — Consd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

283a. Rights under preceding oral 

agreement.] — Where, aft<3r oral negotiations, 
a bill of sale of furniture is granted to scniure 
a loan of money with an agreed sum for 
interest, & the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtiK' of the con- 
tract created by the oral negotiations which 
])receded the granting of the bill of sale. — 
Wilkins v. New Saville Secuuities, Ltd. 

& Hawkings (G. F.) & Son (1922), 39 
T. L. R. 85. 

Annotation : — Folld. Bradford Advanco Co. u. Ayers, [1924] 
W. N. 152. 

2 g 3 b, .] — When a bill of sale is void 

under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has bcien negotiated purpijrting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasomible rate. — 
Bradpohd Advance Co., Ltd. v, Ayers, 
[1924] W. N. 152. 


288. Add, Annotation : — Consd. Gordon v, Gold- 
stein, [1924] 2 K. B. 779. 

288a. Joint parties — Joint assignment — Of pro- 
perty owned by one party.] — By a bill of sale 
a husband A. wife, who were therein together 
called ” tlie grantor ”, purport-ed to assign 
to the grantee the chattels described in the 
schedule thereU), which in fact belonged to 
the wife alone : — Uctd : inasmuch as ” the 
grantor ” was not the true owner of the 
chattels at the time when the bill of sale was 
executed, except as against the grantor the 
bill of Sfile was void under 1882 Act, s. 6. — 
Gordon v. Goldstein, [1924] 2 K. B. 779 ; 
94 L. J. K. B. 21; 132 L. T. 155; [1924] 
B. & C. R. 245. 

Annotation: — Expld. Qaraage r. Payno (1925), 42 T. L. K. 

138. 

289. Add. Annotationn : — Consd. Wosten v. Fair- 
bridge, [1923] 1 K. B. 667 ; Distd. Gordon 
V. Goldstein, [1924] 2 K. B. 779. 

291. Add. Annotation : — Mentd. Herbert’s Trustee 
V. Higgins, [J92i)] CUl 794. 

292. Add, Annotation : — Mentd. Commercial 

Credit Co. of Canada Fulton, [1923] A. C. 
798. 

297. Add, Annotation : — Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

299. Add, Annotation : — Refd. He North Wales 
Produce & Supply Soc., [1922] 2 Ch. 310. 

301. Add, Ayi notation : — Expld. & Apld. He North 
Wales Produce & Supply Soc., [1922] 2 Ch. 
340. 

302. Add. Annotation ; - Expld. He Nortli Wales 
Produce A Supply Hoc., [J922] 2 Ch. 340. 

302a. Other property of industrial 

society — Charged by debenture.] — He North 
Wales Produce A Supply Society, No. 

] 4 4a., ante, 

329. Add. .-— Mentd. Edwards v. 

Motor Union Insce., [1922] 2 K. B. 249 ; He 
A Bankruptcy Notice, [1924] 2 Ch 76 ; 
Russian Commercial A Industrial Bank v. 
Comptoir d’Fsoompte de MuJ house, Banqiie 
Int^Tuationak* de ( 'Jommcjrce de Petrograd v, 
Goukasson (1924), 40 T. h. R. 837 ; Hudders- 
field Fine Worst(‘ds v. Todd (1925), 42 
T L. R. 52. 

346. For ” dues lendci* t.lu* bill of sale veid,” 
i-ead “does not r(‘ndei’ tJie bill of sale void.” 

352. Add, Annotation : — Mentd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 

372. Add. Anjiolaiioyi : — Refd. Cfvmmercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 


PART V. SECT. 2, SUB-SECT. 1. 

tb. Situation of chattels not properly 
deManated — Description by which pre- 
mtaes generally knoum.] — Held : euttl- 
ciont. If not likely to miHleud & chattelH 
capable of being Identified. — Re Com- 
PORTEK & Cushion MANUPAf-ruRiNU 
Co., Ex p. Henderson (J. B.) & Co. 
(Ont.), [192«1 id L. R. 30.— can. 

td. One mortgage form attached to 
part of another mortgage fQrm.\ — Held : 
void for uncertainty. — H enton v. 
International Harvester Co., [192GJ 
2 D. L. R. 902; [19201 2 W. W. R. 
118 ; 22 Alta. L. R. 102.— CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

Bg. Sufficiency of — Small present 
payment — exleneum of time for pay- 
ment.] — Held : Bufflclont. — Imperial 


JaiMHER Yards, Ltd. v. Ferguson, 
( ’orKSHUiT Plow Co., Claimant, 1 1 922 ] 
2 W. W. R. 133 ; 05 D. L. R. 758.— 

CAN. 


PART V. SECT. 2, SUB-SECT. 4. 

293 V. Reference to descrip- 

ion in another instrument.] — Held : 
:oodB & cbattelH muHt be so Bet out on 
bo face of the iiiBtrameiit as to be 
a‘<ily identifiable, & a inference to 
iiiother instrument cannot sullice ; & 
LH to subsequently acquired goodH the 
ntge. was null & void. — Re Rinn, 
1923J 3 D. L. R. 980 ; 33 Man. L. R. 
53 ; [1923] 1 W. W. R. 1190 ; 3 

1 n D — CAN- 


q i. .] — When a mtgi*. of a car 

was made by H., be was owner of only 
one undivided half-sharo in the car : — 
Held: notwithstanding the conHcnt of his 


partner to the mtge,, it was valid only 
to the extent of II. ’s half shaif tlio 
fact that shortly after giving the 
Hccurity H. became the hoIc owner did 
not opoiate retrospectively under 
Chattels Transfer Act, s. 2J. — Bf)W den 
w. R., [1921] N. Z. L. R. 249.— N.Z. 

PART V. SECT. 2, SUB-SECT. 6.— G. 

pi. Rights of gnmlor.\—T\\o 

covenant Implied in iriHlrunHntH by 
w’UA of Hecurity ov(t stt»(.k wfiieli, while 
foriiidding the removal of ntock without 
tlie grantee’s cons(‘nt , ])eimits asule by 
tbe grant oi in tte' oidinury course of 
buhliiesH, provided that tlie number of 
Htock IH not tlierelij ri'dueed below the 
number stated in tiie security, does not 
require us a condition of a valid Bale 
tliut the pr<M eeds lie paid to the 
grantee.— 'N. vj’ional Bank of New 
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thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft., & at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. ac.tc'd for all the parties in this trans- 
action. On a claim by the wife to the goods : 
— Ueld : she was estopped from denying 
that the goods were those of her husband, & 
thus showing that the bill of sale was void 
as against deft, under 1 882 Act, s. 5. — 
Westkn V. Faikbridge, [1923] 1 K. 11. 667 ; 
92 I.. ,T. K. 11. 577 ; 129 h. T. 221 ; 67 Sol. Jo. 
403 ; [1923 J B. & C. K. 86. 

709. Add, Annoiation Mentd. Wallers. Thomas, 
[1921] 1 K. B. 541. 

710a. Voluntary deed of gift by husband 

— Declared void after date of bill.] — A man 

who was in debt executed a deed of gift of his 
furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person wdio took for value & without notice. 
Subsequently the deed of gift was declared 
void under 13 Eliz. c. 5 as being in fraud of 
credit-firs. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituUnl in which the execution creditor 
alleged that the bill of sale was void under 


1882 Act, 8. 5, on the ground that the grantor 
wae not the “ true owner ** of the furniture 
at the time of the execution of the bill of 
sale : — Held : until the deed of gift was set 
aside the donee thereunder was the “ true 
owner of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale. — Habrods, Ltd. v, Stanton, 
[1923] 1 K. B. 516 ; 92 L. J. K. B. 403 ; 128 
L. T. 685 ; [1923] B. & 0. R. 70, D. 0. 

718. Add, Annoiation : — ^Refd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

719. Add, Annoiation : — Expld. & Apld. Re North 
Wales Produce & Supply Soc., [1922] 2 Ch. 
340. 

722. Add, Annotations: — Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76 ; Huddersfield 
Fine Worsteds v, Todd (1925), 42 T. L. R. 52. 
Refd. Edwards?;. Motor Union Insce., 11922] 2 
K. B. 249 ; Russian Commercial & Industrial 
Bank v, Comptoir d’Escompte de Mulhouse, 
Banque Intermitionale de Commerce de 
Petrograd v, Goukassow (1924), 40 T. Ij. R. 
837. 

723a. Owner — Statutory declaration that goods 
belonged to grantor.] — Westen v, FAiit- 
BRIDGE, No. 708a, ante. 


Part VII. — Rights and Liabilities of Parties. 

761a. Seizure under void bill.] -Tjjompson ?\ i 797. Add. Annotation : — Mentd. 7?c Mellor, Alvarez 

Ward (IS58), 31 L. T. (). S. SO. I v. Dodgson, [1922] 1 Ch. 312. 


PART VI. SECT. 6, SUB-SECT. 2. 

740 i. Sermid hill to cure invalidity — 
Second hill valid ] — Where kooUh have 
boon Hold himd Jide Hi. a bill of ftule 
given Avhieh in invalid becauso it was 
not duly registered. «S: the Holler jjIvoh 
tho buyer a new lull of sah', oven after 
tlK* pi'riod for reKi'^truUon datiiu? from 
tho oxecution of tlio first, which in 
ro^?j.ston*d before the soller’H credit orn 
are in a i)osition to proeeod apralnsl the 
poods, it will eiititlo tho buyer to hold 
tlieni ns opaiust tlio credit, orH. — FiKST 
National Bank of Minneapolis r. 
Mann & Conway, 3 D. h. K. 

048 ; (1U251 2 W. W. R. 52r> ; 11) 

SaHk. L. R. 540 ; revsy., [1925] 1 
W W R. 899. — CAN. 

sm. Second hill invalid — First hill 
valid onlu hctvrcn parties.}-- Toi’IIAM 
r. Mo^J’ok SJ'X’Uuitikh (^),, Fkdkual 
]Motou Co. r 'ropiiAM (B, C.), 119281 

D. L. R. Jr.:b--CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

o i. .]— Tully V. Andrews 

(1921), .59 D. h. 11. 087.— CAN. 

PART VII. SECT. 1, SUB-SECT. 3. 

766 X. .] — ^Dorman V. 

Crapper (1914), 27 W. L. R. .599 ; 0 
W. W. R. .5.51 ; 17 D. L. R. 121 ; 7 
Sask. L. R. 229.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— B. 

d i. l*roceedinQ8 to cancel prin- 

cipal security .} — Where It waw the 
intention that a breach of agri'cenient 
to pnrehaBo land should pive a right of 
distress under a collateral chattel mtge. ; 


— Held : the ripht to seixe under tho 
mtpo. was not curtailed by reason of 
proeoedlnpH to cancel the apieement — 
Cook v. Orr, [19241 1 U. B. R 920; 
1 W. W. R. 1027.— CAN. 

d ii. J Principal sicurity sat is- 

fied.} Amherst Boo'r Hi Hiioe Co. v. 
(Tarter (N. B.) (1922), 70 I). L. 11. 
ill).- CAN. 

sn. Exempt ams Acty 1920 (c. 51) — 
Ertent of eremption — JKot dependent 
on prior dealiitys urith property.}— K 
cliatlel iiitpor.’H ripht under Ex<‘inp- 
tiouK Act, 1920 (c. .51), K. 3, t(» claim 
t hat certain of the mort paged chatUiln 
art* exempt from seizure under tho 
nit,p(‘. does not depend in any way on 
his d callups with the inortpopod pro- 
IKutv prior to tlie seizure. Therefore 
where a mtge. covered thirty Lorstjs 
the fact that prior to the seizure the 
iiitpor. sold ten of them did not 
disentitle 1dm to claim four of the 
n'liiaininp twenty as exempt; four 
bciiip the number allowed him by said 
Act.— BuRUtiwH V. Johnston (Sask.), 
IJ928] 4 I). L. R. 86.5; [1928] 3 
W. W. R. 337.— CAN. 


PART VII. SECT. 2. SUB-SECT. 3. 

y i. .] — Knight v. 

T, S. Pattillo Co., 11927] 3 D. L. R. 
13 ; 59 N. S. 11. 357.— CAN. 

y ii. Deduction of ea:pc7i8cs of 

realisation.] — Yukon Hardware Co. 
V. McLennan (Y. T.) (1905), 2 W. L. 11. 
294.— CAN. 

„ — - — .] — See, also, 

(p. 142), ante. 

so. Necessity to obtain leave of court 


— Jurisdiction of co;art on application.} 

It UDDER V. LuNDIN, Hc EXTRA- 

Judicial Seizures Act, [1922] 2 

W. W. R. 974 ; 67 D. L. K. 657.— 

CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 
A. (b). 

802 iii. .]— King v. 

Kuhn (1887), 4 Man. L. R. 413.— CAN. 

802 iv. .] — Whore a trader 

pives a chattel mtpe. up>on his stock-in- 
tradf» & it is shown either by tho express 
terms of the mtpo., or by necessary 
implication, that the intention of t,ho 
pailies IB that tho mtpor. shall remain 
in possession of tho stock-in-trade 
mortpaped, & carry on business there- 
with in the ordinary course of trade, 
a purchaser from him of any of the 
mortpaped poods, bond fide, &; in tho 
ordinary course of business, will obtain 
title to such poods fived fi*om tho 
mtpe. ; but If the mtpo. on ita true 
construction does not contemplate 
that the mtpor. is to bo at lilierty to 
dispose of the mortpaped poods in the 
ordinary course of his trade, a pur- 
chaser of such mortpaped poods will 
hold the same subject to the mtpe. — 
Saskatchewan CJo-opkrative Ele- 
vator Co., Ltd. v. Canadian Pacific 
Ry. Co., [1924] 3 D. L. R. 626 ; 2 
W. W. 11. 910.— CAN. 

r i. Prior mortgage .} — Tho pur- 

chaser from a mtpor. in pood faith 
of movables mortpaped without 
possession takes them free from tho 
mtpeo.*8 lion. — Backer, Klorasanoe 
V. Ahmed Esmail Jamal (1927), 
I. L. H. 5 Ran. 633.— IND. 
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809, Add» Annotation : — Reid. Re Wait, [1927] 
1 Ch. 606. 

830a. — ^ .] — In June, 1921, a bill of sale, 

which was duly registered, was given to 
secure £400 with interest at 24 cent, per 
annum. An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of tlie bill of sale to pay to the 
grantee £450 then owing thereon & to lend 
to the grantor a further sum of £550 upon 
having the payment of these sums, making 
together £1,000 with interest thereon, secured 
by a transfer of the £450 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the x>arties to the bill of sale & 
claimant, by which, in xmrsuance of the agree- 
ment & in consideration of £450 then paid to 
the grantee of the bill of sale by claimant, 
the grantee assigned to claimant the x^rincdpal 
& interest secured by the bill of Sfile & all 
securities therefor, & the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 
from all equity of redemption under the bill 
of sale, but subject to a proviso for redemp- 


tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of Sale 
Acts \-—Held : the deed was not a transfer 
or assignment of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof. — Marshall & Snelgrove, Ltd. v. 
Gowku, [1923] 1 K. B. 356 ; 92 L. J. K. B. 
499 ; 128 L. T. 829 ; [1923] B. & U. K. 81 
D. C. 

831. Add. Annotation : — Consd. Marshall & Snel- 
grove n. Gower, [1923] 1 K, B. 356. 

834. Add. Annotation : — ^Mentd. French v. Gething 
(1921), 91 L. J. K. B. 276. 

836. Add. Annotation : — Mentd. Waller v. Thomas, 
[1921] 1 K. B. 541. 

846. Add. Annotations: — Refd. Performing Kight 
Soc. V . London Theatre ot \"arietics, [1924] 
A. C. 1 Uc Wait, [1927] 1 Ch. 006. 


807 ii a. .j — A second 

ohattol intgT. made in good faith, & 
for valual)le consideration, takes 
priority over a piior unflled chatt^^l 
nitge., even if the eecoixi mtgee. has 
actual notice of the prior intge. — 
Koia*' V. Krecker (18J)2), 8 Man. L. R. 
230,—CAN. 

810 i a. By bill of sale.] — D. 

oxecut-od a bill of sale, duly reglsU^red, 
ast^igning to the Crown {itUer aha) all 
after-acquired chattels. D. suhso- 
quently executed in favour of deft, 
another bill of sale over oertam farm 
implements acquired since the lirnt. 
bill of sale. Upon the sale of these 
implonumta the Crown claimed the 
proceeds on the ground that upon 
tbeir acquisition they b<5caine subjeet 
to the security of the Crown. Deft, 
was aware that the Cnnvn hold a 
chattel seourity, but believed it com- 
luised other chattelM than those con- 
tained in his security : — Held : the 
title acquired by the Crown was 
equitable only, & since deft, acquired 
a good title at law for value & without 
notuio of the special provision in the 
Crown’s security, the legal title pre- 
vailed over the equitable title ; fir 
deft.’s knowledge of the existence of 
the former bUl of sale did not amount 
to coustruotive notice of its contents. — 
K. V . Canterburv Farmers Co- 
operative Assocn., Ltd., [1924] 
N. Z. L. R. 513.— N.Z. 


A. Havinuh SoeiErv r. Board of 
'rRDSTEEH OK LK'nimUDOE NoRTDERN 
Irrigation Dihirk 'I’, I 11) L. R. 
522; lll)25J 3 W . \V. R 175.— CAN. 

PART VII. SECT. 3. 

a i. order for an 

OHsigru'c of a chattel mtgi . to recover 
the debt secMiri'd tl eroby in an action 
by him alone against mtgor., his 
assignment must be absolute A in 
writing fic notice tlnneof in writing 
iiiiibt iiavc been givtni to rritgoi. — 
Bkli.fmare V . Gamactik. [1921] 2 
W. W. It. 5(14.- CAN. 

b i. .] — The assignee of a bill of 

sale & lien notes, \vhii*h are in efleet a 
ohattol intgo., can stand in no liefler 
position tliaii the original holder 
tlieroof, & must, hold tlie saino subject 
to existing equities, fic ho is lialile in 
damages for anv unwarranted sal(‘ by 
him of thi' chatb'ls eoveii'd liy the l)ill 
of saU' & hen notes. — Scott v . Moohk 
.Taw JMotors, Ltd. fi: .1. Hanna, liTD., 
[1924] 4 I). L- K. 279 . 2 W. W. It 
1234.- CAN. 

b ii. -- — -1— Tuadeuk ’J’rltht Co. r- 
fiRAWFoUD, [192<;i 1 D. L. It. 1107 ; .'>8 
O. L. It. 381.— CAN. 

PART VII. SECT. 4. 

K i. Chattels taken by moriuagee ] 

— Tivantv. Simon (1922), 67 D. L. B. 
773.~CAN. 


PART VII. SECT. 2. SUB-SECT. 4.— B. 

r i. Title of chatJel moriyagves 

not derived from “ tenant ** within 
Distress Act, K. S. A., 1922 (e. 97), 
s. 5 — Mortgagees protected from dis- 
tress A — Crystall V. Oi-SRN (Alta.), 
[192713 D.L.R. 85 ; [1927] 2 W. W. K. 
35.— CAN. 

814 ii. After removal of goods by 

grantor.] — Deft, leased a liouso to B., 
who gave a bill of sale of goods to plt.l. 
i^c ri'cejvod from him a lease of the 
goods for tAVo years. Before a quarter’s 
rent canio due, 1* inov^od the good.s otT 
tlie premiscH ; deft, follow’cd tlicin & 
distrained for the rent; pltf. gave 
notice that ho was owner of tlic goods 
& forbade the sale, but d(‘ft . believing 
tlie bill of sale to be frandiilcnt. sold 
the goods under the distress • — Held : 
deft w’as liable. — Pidgeon r. Milligan 
(1871), N. B Dig. 282.— CAN. 

PART VII. SECT. 2. SUB-SECT. 4. -C. 

819 iii. — — ■ It rigid ion distrni- 
l^oslponed io mortgagee to see-urt pi nr 
oj seed gramA — By virtue of the 
aiTicndmeiit of 1923 (c. 26), to Bills of 
Sal(‘ Act, the rights of a nitgee. under 
a chattel intge. given to secure t.lie 
pritu.* of seed grain are superior to tliose 
of an inigation district resting on a 
distress levied on the mortgaged crop 
for aiTcars of rates due by the mtgee. — 
Guelph & Ontario Invehtment 
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Oaaes 30 -^ 677 . 


English and Empire Digest Supplement, 


BONDS 


Part III.- 

30. Add. Annobdinn -Mentd, Weld v. Pein*, 
[1929J 1 Ch. 33. 

35. Add. Aimotat ton .*- -Mentd. Post er DriscoJI, 
Lindsay v. AiUield, Lindsay v. Driscoll, 
ri929J 1 K. B. 470. 

105. Add. Annotation : — Mentd. Poster??. Driscoll, 
Lindsay v. Attti(ild, Lindsay v. Driscoll, 

I 1929J I K. B. 470. 

119a. Warden of fleet — Pleading.] — Huggins 


Validity. 

V. Bambbidge (1740), Willes, 241 ; 125 B. R. 
1152. 

155a. .] — If a bond to secure an annuity 

contain a recital of the payment of the con- 
sideration, & the annuity has been paid for 
several years, the actual payment of the 
consideration will be presumed, though there 
be no receipt indorsed, & though the sub- 
scribing witness have no recollection of the 
subject. — Haslam v, Diggles (1824), 1 

C. & P. 398 ; 171 B. R. 1247, N. P. 


Part V. — Interpretation. 

233. AM. AiiiioMion .— Mentd. Weld v. Pctre, [192i)J 1 Oil. 33. 


Part VI. — Operation and Incidents. 

317. Add, Aimolalio)i,s : — Apld. Lawrence ti. Hayes, 355. Add. Annotation: — Mentd. Putsman v. Tay- 
[1927] 2 K. H. 111. Held. Hiimpliciy v. lor, [1927] 1 K. B. 637. 

IVilson (1929), 1 11 L. T. 109. 


Part VII. — Performance 

413. Add. Citation :—8id) 7wm. Moobwood v. 
DicjvENS, 3 Bulst. 148. 

456. Add. Citation : — suh 7iom. Fojiewood v. 
Dicton, 1 Roll. Rep. 29G. 

536. Citations : — Por “ Bkown’s Case (1550), Beni. 


or Breach of Condition. 

8; Ben. & D. 35; 73 B. R. 937,*’ read 
“ Brown’s Case (1500), cited Beni. 8 ; Ben. 
& D. 35 ; 73 B. H. 937.** 

547. Add. Annotation : — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naptha Export 
Agency, [1925] 2 K. B. 172. 


Part VIII. — Amount Recoverable on Breach of Condition. 

569. Add. Annotation : — Refd. Campbell v. Poliak, | 577. Add. Annotation : — Mentd. Re Eyre-Williams, 
[1927] A. C. 732. Williams v. Williams, [1923] 2 Ch. 533. 


PART III. SECT. 3. SUB-SECT. 11. 

sa. lAmn to ivfant stonrcd hu simple 

hand- Suhsrtiueuf homl to ntver sume 
lociu after majority attained.]— W'hvrv 
a minor boI•ro^^(‘(i a sum tif mom*y, 
oxirnlinp: a siniiilo boiul for it, & aftor 
Jittainiii}^ iiiiiiorilv executud a pooond 
bond III i’(\s|u'et of Iho oripnual loan 
phiH intoH'st tlioroon : JJetd : a miit 
upon the Hcoond bond waw not niain- 
tamaido, uh Ibat iiond waw without 
ooiiHidoration vS: liid not comt' imdt'r 
Indian Contract Act, s. (2). — 

Ritka.t Narain V . Si KTTIT Alllll (1928), 
I. L. R. 51 All. 101.- IND. 

PART III. SECT. 3, SUB-SECT. 13. 

sb. 1 Penalty bond — Omission of penal 
sum in obligatory clause.] —Held : this 
nnuBsion did not nmdor the bond 
nncortain & ineffectual. — Great West 
Life Assurance Oo. v. Campbell 
(Man.), [19281 1 D. L. R. 263; 37 Man. 
L. K. 104; [19271 3 W. W. R. 045.— 
CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

366 li. On both obligors.] — Held : 

not neccsBary. — F ortune v. Cockburn 
(1803), 22 U. C. R. 359.— CAN. 

PART VII. SECT. 2, SUB-SECT. 3. 

1 i. — Delivery at speeified destina- 
tion- -Failure to re-latul in Canuda .] — 
K. V. Vancouver Breweries, Ltd., 
[19281 4 D. L. II. 881.— CAN. 

1 ii. .1— It. V. Fidklitt 

Insurance Co., [19281 I P. L. Ji. 965. 
- CAN. 

PART VII. SECT. 2, SUB-SECT. 5. 

1 I. Selection of land during 

lifelime of obligor obligee .] — Burn- 
ham V. Hamsay (1872), 32 U. O R. 
491.— CAN. 

sc. To pay over half purchase -money 
on sale of Utnd — DehXh of obligor ci* 
obligee before sale — Bond not charge on 
land .] — J., the owner of certain land, 
executed a bond, whioh was registered. 


wlierel)y, for hiinsclf, his bcti*s, exors. 
or administrator, he eovmian ted that, 
on his elToctiiiff a sab' of the land, whioh, 
however, was to be entirely at his 
option, ho V oulil pay A. half the 
purchase-money. He died without 
having etfeeted a sale ; siihseqiieiiily 
A. die<1. J. bv his will devised the 
land to I. for life with rtunninder iu 
fee to L. they both joined in on 
agreeniciit to sell to D. : — Held : with- 
out deciding wiiether the bond was in 
force as between J. & A.’s representa- 
tives, it did not constitute a charge on 
the land the liability thereunder being 
inerly of a personal character. — Re 
Kao an & Dawson (1909), 18 O. L. K. 
638 : 13 O. W. R. 694. -CAN. 

PART VIII. SECT. 3. 

q i. Conveyance, of land — Failure 

to obtain title.] — Held : the damages 
were not confined to the purohase- 
monoy paid & interest. — ^Plu.mkr v. 
SiMONTON (1858), 16 U. C. R. 220.— 
CAN. 



Vol. Vn.— Bonds. Cases 680—968. 


Part IX. — Assignment. 

680. Add. Annotaiions : — Apld. Re City Life Assce., 691. Add. Ajinoiation : — Refd. Republica de Guatc 
[1926] Ch. 191. Mentd. Hr IMaio Leitc, Ex p. mala v. Nunez, [1927J 1 K. B. 669. 

Des Olivaes, [1929] 1 Cli. 221. 


Part X. — Discharge. 


695. Add. A7niotation : — As to (1) Refd. Berry i\ 
Berry, [1929J 2 K. B. :B6. 

700. Add. Citation : — Cited 6 Co. Rep. 44 b. 

Add. Annotation: — Refd. Eno’s Case (1627), 
Litt. 68. 

701a. S. I\ Ene’s Case (1027), Litt. 58 ; 124 
E. R. 135. 

712. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 


749, Add. Annotation : — 'Mentd. Rc A Bankruptcy 
Notice, [1924] 2 Ch. 70. 

796a. Payment by one — Whether co-obligor 

released.] — Assignment of bond to co-obligor, 
who pays it, is of no use. — Woffington v. 
Spaues (1754), 2 Ves. Sen. 501); 28 E. U. 363. 

803. Add. Annotation : — Mentd. The Koursk, 
[1924] P. 140. 

814. Add. Aymotation : — Mentd. Eyre-WiUiams, 

Williams v. Williams, [1923] 2 Oh. 533. 


Part XII. — Actions on Bonds. 


828. Add. Annotation : — Consd. Way v. Bishop, 
[1928] Ch. 647. 

922. Add. Annotation : -Mentd. Fosler v. Driscoll, 
Lindsay v. AtUield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

947a. .] — Cannel v. Buckie (1724), 2 

P. Wins. 243 ; 2 Eq. Oas. Abr. 23 ; 24 E. R. 
715, L. C. 

Annotations : — Refd. Harvey v. Aaliley (1748), 3 Aik. (507 ; 
Drury v. Drury (176D, Eden, 31) ; Wri^bt r. ("adcfraii 
(1764), 2 Edeu, 239 ; Duinford r. Lane (1781), 1 Dro. C. C. 


106 ; OanitborK v. Caruthern (1791), 1 Hr*). ( 1 . C\ »()() ; Field 
V. Moore, Field i\ Iiro\Mi (1655), 7 De (J. M. G. 69J. 

950a. .] — Watkyns v. Watkyns (1740), 2 

Atk. 96 ; 26 E. K. 460. 

A mutiaiions : — Refd. Sle(*f*h v. Tlioiirifrton (1754), 2 Ves. 
Sen. 560. Mentd. Beck(‘( r. li(‘eket (1760), 1 Dick. 
340; Wriffht v. Morlcv, Moi'l(‘y r. St. Alban (1805), 11 
Ves. 12 ; Duin*an r. Duucan (1815), 19 Ves. 391. 

953. Add. Annolaiio7i :--Refd. Davey r. Bobinson, 
[1923] 1 K. B. 563 


PART XII. SECT. 2. 

860 iii. Bond in penal sum .] — 

Summary judgment cannot bo ob- 
tained In ail acXion on a bond in a 
poual sum guaraiitecinR the payment 
of a smaller sum. — W estkuv Do- 
minion Investment Co w. McMillan, 
[19251 I W. W. R 566.— CAN. 


PART XII. SECT. 8, SUB-SECT. 3. 

sm. Extenston of time for payment in 
conm deration ofhioher rate of interest .] — 


[ field : t.he proper lime for applying to 
amend in or<ler to raise the above 
def(‘nce waa at the trial, & not on 
appeal. — W estern Dominion Invest- 
ment Co. V Ma<'Millan, 11925] 4 
D. L. K. 562.— CAN. 


PART XII. SECT. 6. 

d i. Alternative pleus of payment 

<£• denial of cjrecutum.] — The plea of 
payment will not amount Iai an 
admisHion of tho bond, & will not 
1 relieve pltf. from the necessity of 


l)roving the alleged loss of the hmid. — 
Muhammad Zakak r. Zaititk Husain 
(1926), 1. L. 1{. 49 All. 78.— IND 


PART XII. SECT. 8. 

a i. At instance of ohhucc of 

earher bond — OhUyor's propirty in- 
sufficient to satisfy both bonds.] — field : 
tluTe was no equity to restrain pro- 
ceedings on the judgment obtained by 
the obligw* of the second bond - 
! NKWENHAM V. MoUNTt'A.gHEL (1872), 

1 la Gr. 530.— CAN. 
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Cases 8—131. 


English and Empire Digest Supplement, 


BOUNDARIES, FENCES AND PARTY-WALLS. 


Part I. — Boundaries. 


8 . Add. CHafion :~-109 L. T. 820. 

10. Add. ArtnotaHofis : — Geiirral/y^ Refd. Rc Boun- 
dary between (!anada & Newfoundland in 
Labrador Peninsula (1927), 137 L. T 187. 
Mentd. British Controlled Oilfields v. Stagg 
(1922), 127 L. T. 209. 

20. Add. Amu)iaiion Mentd. It. v. Electricity * 

Comrs., E'jr p. Ixindon Electricity Joint 94 . 
Committee, [1924] 1 K B. 171. 

39. Add. Aurwtaiions : — Refd. Re Boundary be- 
tween Canada & Newfoundland in Labrador 


Peninsula (1927), 137 L. T. 187. Mentd. 
British Controlled Oilfields v, Stagg (1922), 
127 L. T. 209. 

Add. Annolaiion : — Mentd. Brighton & Hove 
General Gas Co. v. Hove Bungalows (1923), 
93 L. J. Ch. 197. 

Add. Annoiaiions Consd. Brighton & Hove 
General Gas Co. r. Hove Bungalows, [1924] 
1 Cli. 372. Mentd. Barwick v. S. E. & C. By., 
[1921] 1 K. B. 187. 


Part II. — Fences. 

131. Add. AvH(daftans : — Mentd. Michael v. Phil- & General Plantations Trust (1924), 93 

huR (1923), 130 L. T. 1 12 ; Jacobs r. Batavia L. J. Ch. 520. 


PART I. SECT. 1, SUB-SECT. 1. 

c i. A knuit of land lo wifluii 

uiic cliain nf a river, means In widnn 
one eiiain of llie cdp* of tiu' n\er, not 
ol th(‘ toj* oi tli(‘ It.iiiK 8 tani'o.n r. 

WiNDEA’i j u.c. can. 

sa in jthnh lunvnm in 

sfnni/hl lull' -J)rriatinn for ronnrnK nr< .\ 

- liJimis (tvMied l»v pill. \ dtdl. were 
deseillad as latiinded in llie one etise 
on llie norlli in the ol hei on the 
south sale (d the “ (' Kd.” 'J’he road 
ui tlu‘ on^dnal ^?nu»t \ I lK‘i>hni at taeh<*d 
thereto, was ,'diov\ n to run nt a straif^ht 
line hetw'eeii tin lands ol the two 
opposite ino])! letojs 'the Jine as 
laid out ran thioiiirh 11 d(‘ep unlh is: 
loi' eonvemeiiee tlie road at that 
pond was dii(‘<'t»Ml to one snh*. ri'turmn^r 
to the ileseiihed straight Inn* lurlhei 
out** - Jlthi • tin* line as shown upon 
tin* j»lan controlled the iim* 1 »> whn*h 
till* parties Ixmndnif,'' upon the road 
liu«l held. Banks r 1Jjoai.s, flJPJsj 

1 I). L. ];. d.oi) ; fi'j N. s. 11. r)t):t.— 

CAN. 

PART I. SECT. 1, SUB-SECT. 2.— A. 

m (p. 2()1) i. .1 — ITers V. Whit- 

INU. 11U23J 3 D. L. K. 871).— CAN. 

P (p. 2fi4) i. .] — Kingston 

V. UiGULAND (11)20), 47 N. B. 11. 324. — 

CAN. 

p (p. 264) ii. *S. P. Kankkn r. Micl- 
USH (11)22) 70 D. L. R. .327 —CAN. 

q (p 26 1) i. — — I hit If of .'nirvcf/ors. 1 — 
K.,wlio lield u liet'iita' from the (iovern- 
inent to cut tindn*r on Crow'ii lands, 
claimed that S.. lavneet* ol t In* ad loiniiiMT 
lot, w'as (‘lit t mu: tmilKU on Jus (rrunt, 
rejili'vieil lou:^ ulh'jred lo lu* so cut 
by S. The reph mu suit w'as sidtled l»y 
an affita'inent between the paities lo 
leave the mallei to suiW(‘vors to 
estahlLsh the liiii' l)(‘lwa*en the Iavo 
lots, the au:iT‘('iiient proMiliiiR that llie 
lines of tlie land lield under the* lieenoe 
ot R. sliould bti surveyed is: establisluMi 
by named surveyors & the stumps 
counted, etc.: — Held: under tins 
agreement the surveyors were liouiid 
lo make a formal survey, & could not 
take a line run b3’ one of tbern at a 


formei time as dn‘ said houndar^^ line. 
— SNOwn\LL t\ Ritciuk (N. B) ( 1888 ), 
M S. C. Ji. 711, -CAN. 

b(p. 261) i. .1— A.-G. 

FOR Ontario v. Boo'ni (H)23), 53 
O. L. R. 374.— CAN. 

sb. Ji'nire liiviilinff clrarid 'jiortio'n^ 
(>1 ailjininnu lots - lidhir unchartil 
'liortton\ itin.^ifilv hff vontnmaiion of 
line of fni(( 1 - J’Jtf. ic (l(‘f1. oeeii- 
pi(‘(l adMunmir lots for twenty years 

10 a. Iim* iV: feiiei' e\t(‘ndniu: from 
the front tlirouuh the eleaved land. 
S( nifi/r : that, 111 the alisenee of aii\ 
actual ]>oss(‘ssjon beyond the clearing;, 

11 must In* eonsider(“d that the i»os- 
si‘sKiou from theiiee to the unit of the 
lot was intended to he a coiitmualioii 
of the hue in tlie front — Bf.t.tea v. 
Muiak\ (1857), 3 All. 588.- CAN. 

PART I. SECT. 1, SUB-SECT. 3. 

e. (p. 266) i. — — -.] — A 

eoneession or Imse line had l»eeii run 
is: posts planted on it upon an onjnnal 
survey, but the (iU(‘stiou was, how' tlu* 
side hue of a lot was to he asceitained : 
— Held: the distance Ixdween the 
two neaiest a'>(!(Ttaiiu‘d nionuments 
oil 1 he base line sliouhl be measured it 
diMdeti prisportionately between the 
lots, makinp: due allowance lor roads, 

the skI(‘ line reiniiri'd sliouhl 1 k‘ run 
from the Hiiprle of tlie lot .so ascertained. 

-CVLV r. (1857), 0 C, 1*. 466.— 

CAN. 

r ^p. 2(57) i. • — — Where vwvnd 

— Ka.tnf.r r. Kovai’Z, 11622] 
3 W. VV. R. 102 ; 68 D. L. 11. 793.— 
CAN. 

r (p. 267) ii. .] — 

Held • evideiK’e of tlic esisti'iico & 
location at one time of a c(»rtalu mound, 
aeeordmg to the rulcfi governing sur- 
veys, w’us a proper way of establishinc: 
the boundary line. — C ajn v. Cockland, 
119221 2 W. W. R. 1025 ; 67 D. L, R. 
.581 : 1.5 Sosk. L. R. 529.— CAN. 

r (p. 267) iii. Where postft 

deMrnj/ed bj/ fire .] — BARRY i\ De»- 
RoaiERS (1908). 14 B. O. R. 126 ; 9 
W. h. R. 633.— CAN. 

r (p. 267) Iv. .] — Artley 

OHA 


V. GiTRuy (1823-1900), 3 Ont. Dig. 
5323.- CAN. 

r (p 267) V. Point of cum’ 

menrement 1 — Hoover v. 8AHOURIN 
(1874), 21 Gr. 333 —CAN. 

w (i>. 269) i, Survci/ not con- 

cliiftiec ] ’■ Ii. r. Crosby (1892), 21 

O. R. .591.— CAN. . 

sc. llJo?n/nient.<i - - Jf'hcrr plaeed — 
IVhether position sdecied ennchiKiri .] — 
JMoimmonts placed m eompliunc(‘ with 
R. S. (). 1877, c. 146, hs. 34, 35. 36 &, 
37, must he jil.KU'd at the true cornerH 
governing poiuts, or oll-sels, or at the 
true ends ol eoneession lines. Hi there 
IS nothing in these sections making a 
sur\(‘y theii‘und(‘r or tlie placing of the 
niomimciith eoncluRivo, whether right 
or wrong, & evidi'iiec may he received 
in conlradiction.— R. r. Cosby (1892), 
21 O. K. 591.— CAN. 

PART II. SECT. 2, SUB-SECT. 1.— A. 

sd. Park adjoimno railway —No 
ohliyntxon on mnmexpul corporation to 
construct fence.]-- Richardson r. Cana- 
dian National Ry. CJo., [19271 2 
D. L. R. 801 : 32 Can. Ry. Cas, 411 ; 
60 O. L. R. 290. — CAN. 

PART II. SECT. 2, SUB-SECT. 1.— 

C. (a). 

135 ii. .1 — A public road crossed 

a btrearn by a bridge. There was a 
fence hi'tweeii the road A the land 
adjoining it,, creeled by the proprietor 
of tlie latter. At a point immediately 
adjoining lb(’ bridge there was a gap, 
15 feet wide, m the fence. A 
pedestiian, on a dark night, mistaking 
this gap for the road, Tvalkcd through 
il & fell into the stream was drowmed. 
In an imtion of damages against the 
proprietors of the land adjoining the 
road •— Held : there w^as no duty on 
such proprietor to f(meo a natural, 
as opposed to an artificially created, 
danger on their lauds, any such duty, 
where it existed, falling on the road 
authorities, & action accordingly dls- 
, missed.— Morrison v. London Mid- 
land & Scottish Kt. Co., [1929] 
1 S. C. 1.— SCOT. 



Vol. Vn.— Boundaries. Oases 188—206. 


138. Ad^. Annotation : — Consd. Kcigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 

139. Add, Annotations : — Mentd. Bromley v. Mer- 
cer, [1922] 2 K. B. 126 ; Fairman v. Per- 
petual investment Bldg. Soc., [1923] A. C. 74. 

146. Add. Annotations : — As to (1) Apld. Noble v, 
Harrison, 1 19201 2 K. B. 332. Refd. Ilford 

U. C. V, Beal, [1925] 1 K. B. 671 ; St. Anne’s 
Well Brewery Co. v, Robei'ts (1928), 140 
L. T. 1. Generally^ Mentd. Edwards v. 
Birmingham Navigations, [1921] 1 K. B. 
341 ; Smith v, Q. W. Ry. (1926), 135 L. T. 
112 . 

146. Add, Annotation : — Refd. Glasgow Corpn. v, 
Taylor, [1922] 1 A. C. 44. 

148. Add. Annotation : — Distd. Sack v. Jones, 
[1925] Ch. 235. 

154a. Spiked iron fence — On bank.] — Held : not 
a nuisance. — G ibson v. Plumstead Burial 
Board (1897), 13 T. L. R. 273, C. A. 

155, Add. Annolalions : — Consd. Bromley v. Mer- 
cer, [] 922] 2 K. B. 126. Refd. Glasgow Corpn. 

V. Taylor, [1922] 1 A. C. 44. Mentd. Edwards 
V. Birmingham Navigations, [1924] 1 K. B. 
341, 

157. Add, Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

158. Add. Annotation : — Refd. Colesliill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

159. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

163. Add. Annotations: — Consd. Hardy v. C. L. 
Ry. (1920), 124 L. T. 136 ; Glasgow Corpn. 
V. Taylor, [1922] 1 A. C. 44 ; Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
M(‘rsey Docks & Harbour Hofird v. Procter, 
[1923] A. C. 253 ; Addie (Collb'ries) r. Duui- 
breek, [1929 1 A. C. 358 ; Cotn[)ania Moxicana 
Dc Petraleo El Aguila v. Ess(»x Transj)ort 
& Trading Co. (1929), 141 L. T. 106 Mentd. 
Eairnian v. ]*(M*jH*tiial lnv<‘stment Bldg. Soe., 
[1923] A. 0. 74 ; SutclilTe v. (Clients Invest- 
ments Co., jl921] 2 K. B. 716; Harnett r. 
Eish(‘i- (192(i), Bt") L. T. 721 ; De Ereville r. 
Dill (1927), 96 L. J. K. B. 105(). 

168. Add. Annotations : — Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Sutcliffe V. Clients Investment Co., [1924] 2 
K. B. 746. Mentd. Fairrnan v. Perpetual 
Investment Bldg. Soc., [1923] A. C. 74. 

169. Add. Annotation : — Refd. Ilford U. C. v. Beal, 
[1925] 1 K. B. 671. 

171. Add. Annotations : — Folld, Canvey Island 
Comrs. V. Preedy, [1922] 1 Ch. 179. Refd. 
Brighton & Hove Gas Co. v. Hove Bungalows 
(1923), 88 J. P. 61. 

171a. .] — Pltfs. wore incorporated, 

under Canvey Island (Sea Defences) Act, 


1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1729 
(32 Goo. 3, c. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whos(‘ land was taken for 
this purpose. In 1813 the new wall was 
built, & £150 given as compensation to the 
owner of the land taken. Under the Act of 
1883 the property & rights of the former 
comrs. were vested in pltfs. who had power 
under that Act- to hold lands. Pltfs. claimed 
to b(j owners in possession of the foreshore 
between the new <fc the old wall. Deft, 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pltfs. 
allcge<l, it deprived the now wall of protection 
support, A- exposed it to injury by the 
action of wind A water. The greater risk 
to the wall in consequence of deft.’s action 
was estM.blished by the evidence. In an 
action by pltls. to restrain deft, from so 
removing the drift, A from trespassing on 
their land: — Held: (1) assuming the strip 
in question to be deft.’s freehold, pltfs. were 
still entitled t-o an injunction restraining 
him from so removing drift from the strip 
as to (ixj)()se their wall A works A th(i lands 
protected thereby to greater risk of inunda- 
tions of the sea ; (2) pltfs. had established 
their statutory title under the Acts of 1792 
A 1883 to the whole of the land taken A set 
out pursuant to s. 13 of the fii*st Act, A had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. A of deft, 
being at most doubtful or equivocal the law 
attached possession to the title ; deft., 
therefore, was a trespasser, A must be re- 
strained fi’om excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore A from otherwise trespassing 
on same. — Canvey Island Comrs. v. Preedy, 
[1922] 1 Ch. 179; 91 L. J. Ch. 203; 126 L. T. 
415 ; 86 J. P. 21 ; 66 Sol. Jo. 182 ; 20 L. G. R. 
125. 

172. Add. Anmdittioii : — .!.«? to (1) Refd. A.-G. A 
J*u])lic Triist(‘(‘ V. Woolwicli Metropolitan 
B. C. (1929), 93 .1. P. 173. 

203. After this case add, “ Power of commis- 
sioners to direct repair of fences, see Commons, 
No. 939a.” 

204. Add. Annotation : — Refd. Mersey Docks A 
Harbour Board v. Procter, [1923] A. C. 253. 

205. Add. Annotation : — Distd. Sack v, Jones, 
[1925] Ch. 235, 


PART II. SECT. 2, SUB-SECT. 3. 

p i. Right to interfere with .] — City of 
Victoria Official Map Act, 1880, 
&; amending Acts, have reference to 
streets only :—Held : nothing in those 
Acts could justify an interference by 
private individuals with the boundaries 
of a lot held by purchase & 20 years’ 
])OHBeHbiou. — Ckowtiieu v. Heaven 
(1884), 1 B. C. R. pt. 2. lie.—CAN. 

PART II. SECT. 2, SUB-SECT. 4. 

r (p. 294) i. Marsupiahproof — 

Question of fact .] — Whether a fence is or 
is not marsupial -proof within sect. 171 


of Jjarid Acts, lOJO-1927, is a niicHtion 
of fact for the a<Iiudicutiiig tiitmnal.- — 
il, r. M\«iriTUATEs’ CoruT be Khmond, 
Kx p. JtE.vzLKV, [J92SJ St. R. Qd. ,*il9 ; 
22 Q ,L P. 97. -AUS, 

r (;>. 294) ii. Matcrml hcncjtl to 

a/ljoinmg lessee- ~ JJeiermi tuition of 
value, h- Lcssecb of a holding erected 
a fence lieforc Nov. 1, 1924. On 

June I, 1927, the Ichhccs filed a plaint 
in the inagistratirh ct., wbcreliy tliey 
cluiiued that the fence “ is of material 
iienelit,” to dt'ft., an adjoluing holder. 
The magistrate det(*rmined the tieneftt. 
as from Nov. 1, 1924 . — Held : the time 
from which the magistrate must deter- 


mine tlio value of the benefit cannot 
be earlier than the date of the plaint 
elaiming that benetit under tlie sect.- ’ 
Ji. V. I’OLM’E MAfUH'l’ItATE AT JtLA(’KALL 

be llAKT, Rx V. Haut, 119281 si. R. Qd. 
174 ; 22 Q. J. 1‘. 47.— AUS. 

sn. Forest reserve.] — It Is no de- 
fence to an action for recovery of a 
penalty from the owner of stock grazing 
on a forest leserve without a permit, 
that the reserve was not enclosed by 
a “ lawful fence ” ns defined In the 
Fence Ordinance. — Minister of In- 
TERiou FOR Canada v. Nelson, [1920] 
1 W. W. R. 129.—CAN. 



Cases 240— 436a. 
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Part III. — Party- Walls. 


240. Add. Annotations : — As to (2) Refd. Sack v. 
Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2 K. B. 678. 

249. Add. Annotations : — Refd. Sack v. Jones* 
[1926] Ch. 235 ; St. Anne’s WeU Brewery Co. 
V. Jiohoits (1928), 140 \j. ’L\ 1. 

260. Add. Annotation : — Apld. Sack v. Jones» 
[1926] Ch. 236. 

261. Add. Annotations : — Apld. Sack v. Jones, 
[1925] Ch. 236 ; Simpson v. Weber (1925), 
133 L. 4(?. Refd. Ahlridge r. Wright, 

2 J\. B. 117 ; Vandorpani. v. Mayfair 
not.(4 Co., f 1 930 j I ("h. 1 38. Mentd. Hansford 
V. Jago, I 1921 I 1 Ch. 322. 

251a. Right of support — By adjoining house.] — 
Pltf. & deft, were the owners of adjoining 
liouscs, separated by a party-wall, A with 
irnijlied mutual rights of support. Pltf. 
alleged that owing to lack of repair under- 
pinning deft.’s house was subsiding, dragging 
the party- wall over, A thereby damaging 
pltf.’s house : — Held : pltf.’s allegations had 
not been substantiated by the evidence. 
Semhle : even if they had been substantiated 


I pltf. would have had no cause of action. — 
Sack v. Jones, [1926] Ch. 236 ; 04 L. J. Oh. 
229 ; 133 L. T. 129. 

257, Add. Annotation : — Refd. Ilford U. C. v. 
Beal, [1925] 1 K. B. 671. 

258a. .] — If a wall fs knocked down, the 

owner may maint^ain an action for the tres- 
jiass, but be (tannot, by omitting to rebuild it, 
hold deft, always responsible for any con- 
sequential damage (Poi.LOCK, C.B.). — ^Fihm- 
KTONE V. WiiEELEY (184 4), 2 Dow. & L. 203 ; 
13 L. J. Ex. .361. 

I Refd. r. Duanlcn (1848), 12 Q. B. 570; 

Smiili V. Kcnrick (181'.)), 7 C. B. 515. 

271a. No agreement lor lease.] — Taylor v. 

Keed (1815), 0 Taunt. 249 ; 128 E. R. 1030. 
Anvjniation : — Refd. Collins v. Wilson (1828), 1 Moo. & P. 
454. 

309. Add. Annotation ; — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

310. Add. Annotations: — As to (2) Refd. Sack v. 
Jones, [1925] Ch, 235; Brooke v. Bool, [1928] 
2 K. B. 578. 


Part IV. — Evidence of Boundaries. 


318. Add. Annotation : — Mentd. Ealcon r. Famous 
PJayei*s Film Co. (1925), 42 T. L. R. 91. 

320. Add. Annolaiio)i : — Mentd. Bolton v. Bass, 
Ratclille A Gretton, [1922 J 2 Ch. 449. 

323. Add. AiniotatioHs : — Refd. A ksionairnoy e 
Obschestvu A. M. Lutlier v. Sagor, [1921] 
J K. B. 456. Mentd. Dull Development Co. 
V. Kelantan Government, [1924] A. C. 797; 
The Fagerries, [1927J P. 311. 

332. Add. Annotation : — Refd. British Thomson- 
llouston Co. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 

339, Add. Annotation : — Mentd. British Thomson- 
llouston Co. V. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 

343. Add. Annotation : — As to (.3) Consd. Stoney 
V. Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 


355. Add. Annotation : — Mentd. British Thomson- 
llouston Co. V. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 

359, Add. Annotation : — Apld. Stoney v. East- 
bourne R. C. & Devonshire (1920), 95 L. J . Ch. 
312. 

402. Add. Annotation : — Consd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 135 L. T. 
281. 

416. Add. Annotation : — Mentd. Falcon v. Famous 
Players FUm Co. (1925), 42 T. L. R. 91. 

417. Add. Amioiation : — Mentd. Hodgson v. Me- 
Orcagh (1923), 92 L. J. Ch. 426. 

433. Add. Annotation : — ^Apld. Chowood v. Lyall, 
11929) 2 Ch. 406. 

436a. Title deeds — Nature of document 

misconceived.] — I’luM-e is no clear authority 
that in i)i*oceedings for the production of 


PART III. SECT. 1, SUB.-SECT. 2. 

80 . Dnrailon l—AV3u‘rf ou the erection 
of a buildiny: ou each of two adjoiiiinpr 

Hojiarat-oly owned lots, tht? owners 
agrroo to plans calhni? for a iiarty wall 
& tho use by each owner of part of l.he 
proniisos of tho othiT the buildinge 
are so oonstmetod, tho riyrht to such 
use will, in thti absence of u refei-onee 
to time, bo hold to oonLiinu" during: 
tho existence of the two bnddinj^s as 
they were constructed. — Smith v. 
Geuuy (Man.), [1918] ‘2 W. W. B. 
848 ; 42 I). L. K. 225.— CAN. 

PART III. SECT. 1. SUB-SECT. 3. - 
C. (b). 

e i. Wall buiU dt used only by 

adjmning owncjr.] — Held: deft, was 
answerable, as tho injury woe the dii‘ect 
result of uegUgenoe in the original con- 


1 struction of tho wall. — ^MoQuillan v. 
Kyan (1921), 64 D. L. K. 482 ; 50 
0. L. U. 337.— CAN. 

e ii. Party wall undermined — 

Extent of liability . \ — Jeffrey (F. W.) 
& Sons, Ltd. t>. Copeland Flour 
MiLTiS, FINLAYSON V. COPELAND FI.OUR 
[1923] 4 I>. L. R. 1140; 52 
O. L. U. 617.— CAN. 


PART III. SECT. 1, SUB-SECT. 3.— D. 

sp. Jtenudy — Actio’H for damaoe ^.] — 
Where a mutual wall has been built 
so as to encroach on the property of 
one of the two adjoining owiuii’s, hut 
>vas built in good faith under some mis- 
take as to title & with the knowledge 
of, bnt without any protest from, him 
on whose land it encroaches, tho owmer 
of tho building should not be coinpellod 


to remove the wall back to tho boundary 
line ; the remedy is In damages. — • 
O’Leary y. Smith, [1924] 2 D. L. R. 
521; [1924] 2 W. W. 11. 227 ; 34 

Man. L. 11. 386.— CAN. 

PART IV. SECT. 1. 

h i. muTveyors awing confiicting 

evidence— ‘ Duty of court to accept evi- 
dence of surveyor maleing first examina- 
tion .] — Shupe V. Lanoknburq Rural 
Municipality, [1920] 3 W. W. R. 706. 
—CAN. 

SQ. Subsequent conveyances — Acu, 
of possession .] — Matthews v. Qoode 
(1923), 66 N S. R. 643.— CAN. 

PART IV, SECT. 7. 

426 Ui. .]— McNeil & 

Hinoley, Ltd. v. Hill (N. S.), [19281 
2 D, L. R. 964.— CAN. 



Vol. vn. — ^Boandanes. Oase 436a. 


(iocuments of title to land, the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to ordei* i)roduction of docu- 
ments in cases where boundaries are in 
dispute, it will apply to t}u)se cases the same 
principle which is appli(»d to other cases 
where the title to land is in dispute, namely, 
the principle adopted by the Cl*, of Appeal in 
A.-G, V. Erneraon, No. loli, aide, that the 


assertion on oath by the party against whom 
pi'oduction is sought that the documents 
which he objects to })ro(luee relate solely to 
Ids own title & do not tend to prove or 
support the (‘ase of his ox>ponent will not be 
disregarded, unless tlu' el. is reasonably 
certain that the de])osing party misconceived 
the nature or effect of those documents. — 
thiowooD, Ltd. v. Lvall, | ^2 (Mi. 400 ; 

08 L. J. (Jh. 451. 
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BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


Part II. — The Contract. 


9. Add, Citaliun : — rersg, 8. C. 7i(mi. 

Stkwards A:, do., Ltd. r. K. (J900), 17 
T. L. K. Ill, 0. A. 

18. Add. Annoiation : — Refd. Boot (London) v. 
Uttoxetcr U. D. C. (1924), 88 J. P. 118. 

20. Add. Annotations: — Consd. Re Meyricik’s 
Settlmt., Meyrick v. Mcyrick, [1921] 1 Oh. 
311. Refd. Cohen v. Sellar, [192C] 1 K. B. 
630. 

21. Add. Annoiation : — Refd. United States Ship- 
ping Board v. Burrell, [1923] 2 K. B. 
739. 

34. Add. Annotation : — Refd. Kelantan Govern- 
ment V. Buff Bevelopment Co., [1923] A. C. 
395. 

36a. Contract between employer & third party for 
supply of materials No liability to builder 
for delay.]- (Jazii: (W. 11.) Sons, Ltd. v. 
Port 1’aedo'J’ C'oitPN., No. 6Sa 

38. Add. Annotation : — Refd. Bean v. Flaxton 
n. D. [19291 1 N. B. 150. 

39. Add. Annotations : — Distd. A.-Q . v. Benby, 
11925] Ch. 696. Apld. Bean v. Flaxton 
H. 1). i .. 1 1029] 1 K. B. 460. 

43. Add. AnHol(dH*n Consd. 8tiiiiil)Ie.s v. Wliit- 
ley (1929), K) T. L. I{. 37. 

47. Add. A'nnotaiion : — Refd. British & Foreign 
Marine Insce. v. Gaunt, [1921 ] 2 A. C. 41. 

49. Add. Annotation : — Mentd. British &. Boning- 
tons V. North Western Cacliar Tea Co., 11923] 
A. C. 48. 

51. Add. Annotation : — Consd. United Statt*s 
Shipiung Board v. Burrell, [1923] 2 K. B. i 
739. j 

56. Add. xinnoiation : — Refd. United States Ship- 
ping Board v. Burrell, [1923] 2 K. B. 739. 

68a. - --- Contract for supply between employer & 
third party.] — A. co. (jaiTying on (lie business 
of builders tfc decorators (uitered into a c.on- 
tj‘act witii a coipn. for the erection of t-wo 
lodges A a i)ark (*ntrance. AVhth the assent 
of ilie build(‘i‘s, the corpn. conductotl the 
negotiations witli a stone lirni for the sui>])Iy 
of the ston(‘ wliich was required for the work 
A tixed the quantity A ]3rice. The contract 
between tlie builders A tlie corj)n. prtmded 
that the corpn. should pay the stone firm the 
j)rice of the stone, to be deduct(‘d from the 
contra(4- pilce. Owing to delay in delivering 
the stone tli(' builders were unable to complete 


tlie work until s(3m(‘ months aftor the date 
fixed for cornxjletion by the contract. In an 
action by tlie builders against the coii>n. in 
resiiect of the loss arising to the builders by 
reason of such delay : — Held, : there was no 
implied obligation on the corj^n. under the 
contj’act between them A the builders to 
supply the stone ; at the highest then* was 
only an obligation on them to hold the 
b<*nefit f)f tlu* contract with the stone firm 
for th(‘ builders ; A that “ business efficacy ” 
did nc)t- requii e that there should be imjilied 
an obligation on tlu* corpn. to mak(‘ good to 
th(i builders any loss which they might suffer 
by I'cason of the failure of the stone firm to 
deliver in time. Accordingly the corj^n. weni 
not liable t>o the builders for such loss. — 
Gaze (W. 11.) A Sons, Ltd. v. Port Talrot 
Corpn. (1929), 93 J. P. 89 ; 27 L. G. U. 200. 

59. Add. Annotation : — Refd. United States Ship- 
ping Board v. BuiTell, [1923] 2 K. B. 739. 

KRa 1 — Tijr n contract in writing dated 

Feb. 21, 1912, defts. agreed to build a steamer 
for, A deliver her to, pltf. on or before Feb. 28, 
1913. The contract contained the following 
exceptions clause : — “ If the steamer is not 
deli v(‘red entirely ready to the purchaser at the 
above-rncntion('d time, the builders hereby 
agree to jiay to tlui purchaser for liquidated 
damages, A not by w^ay of i)enalty, the sum 
of £10 sterling for each day of delay A in 
deduction of the juice stipulated in this 
contract, being excepted only tlie cause of 
force majeure A/or strikes of workmen of the 
building yard where the vessel is being built, 
or the workshops wiierc the machmei'y is 
being made, or at the works where steel 
is being manufactur(*d for the stt^imer, or 
any works of any sub-contractor.’’ As a 
result of the universal coal strike of 1912 the 
works from wliich defts. obtained their 
materials for other ships they were building 
got beliindhand ; the slup in turn to bo built 
before pltf.’s occupied the berth that was 
intended to be occupied by pltf.’s much longer 
than otherwise she should have done, A con- 
sequently pltf. *8 steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages: — Held: (1) the general 
dislocation of the business of defts. A those 
from whom they obtained materials operating 


PART II. SECT. 1. 

1 i. Forfeiture of deposit .] — 

Baynks & Houte V. Vanoouyeu 
Board Sonooi. Tirtstees (B. C,). 
11927] 2 D. L. K. 698.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

sa. Repugnant provisions.] — A pro- 
viHion for paymoot on the basitj of 
cost plus a percentage if the actual cost 
is more or loss than the contract price 
is repugnant where the contractor has 
made iin absolute covenant to do the 
work furnish the material for a 


definite sum. — G it v. Forbes (1921), 
62 S. C. li. 1 ; 59 D. L. 11. 155.— CAN^ 

PART II. SECT. 2, SUB-SECT. 3. 

sh. Contract to put old houses “ in 
first class shape.**] — Held : the phrase 
must have reference to their capacity 
for taking on repairs, which could bo 
only those which thoir aged condition 
permitted. — H ouse Rei'Air & Service 
Co., Ltd. v. Miller (1921 ). 64 D. L. 11 
115 ; 49 O. L. R. 205.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— C. 

52 ili. .] — Where the 

iiOO 


architect ordered additional work, & 
at that time it was apparent that the 
work originally contracted for could 
not be completed withm the time 
fixed, but there was no application for 
extension nor intimation from the 
owner of an intention to enforce a 
claim for damages for delay : — Beld : 
the contract should not be construed 
so as to impose upon tho contractor 
the obligation of completing the work, 
luoluding additions, within tho time 
fixed. — Grier v. Georgas (1023), 64 
O. L. R. 680.— CAN. 
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indirectly on the completion of pltf .*s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majcure within the exceptions clause & 
excused defts. in respect of the delay so 
caused ; (2) delay due to breakdown of 

machinery was, but- delay due to bad weather 
was not, covered by the exception of force 
majcure. — Matsoukis v. Priestman & Co., 


ri 915 ] 1 K. B. 681 ; 84 L. J. K. B. 967 ; 
113 L. T. 48 ; 13 Asp. M. L. C. 68 ; 20 Com. 
Cas. 252. 

Amioiation : — Refd. Lebeaurin v. Crispin, [1920] 2 K. B. 
714. 

70. Add. Anvoiatiovs : — Consd. Alexander v. Web- 
ber, [19221 1 K. B. 642. Refd. lie A Debtor, 
[1927] 2 Ch. 367. 


Part III. — Certificates. 

76. Add. Annotation: — Mentd. Charles v. Cardiff 

Collieries (1928), 44 T. L. R. 448. 87. Add. Annotation : — Mentd. Putsman v. Tay- 

83. Add. Annotation: — Mentd. Hirji Mulji v. lor, [1927] 1 K. B. 637. 

Cheong Yue S.8. Co., [1926] A. C. 497. 


Part IV. — Price. 


129. Add, Annotations: — Refd. Larrinaga v. Soc. 
Pranco-Americaine des Phosphates de 
Medulla (1923), 92 D. J. K. B. 455. Mentd. 
Isaacs V, McAllum, [1921] 3 K. B. 377. 

129a. Work abandoned.] — Small & 

Sons, Ltd. v. Mtddtj^sex Real Esta-TES, 
Ltd., [1921] W. N. 245. 


132. Add. Annotation : — Refd. Colley v. Overseas 
Exporters, [1921] 3 K. B. 302. 

144. Annotation : — For “ [1910] ” read “ [1919].’* 

145. Add. Annotation : — Refd. Moriarty v. Regent’s 
Garage Co., [1921] 1 K. B. 423. 

147a. .]— Small & Sons, Ltd. v. Mid- 

DI..ESEX Real Estates, T.td., [1921] W. N. 
245. 


Part V. — Payment. 

171. Add. Annotation : — Consd. Re Mahmoud & Ispahani, [1921 ] 2 K. B, 716. 


PART III, SECT. 1. 

78 xxvii. .] — Dixon v. Sottth 

.Australian Railways Comrs. (1923), 
34 C. L. R. 71.--AUS. 

84 i. Certifier improperly in- 

fluenced ] — I/eld : the issue of the 
certifier’s certificate was not a con- 
dition precedent to the right of the 
contractor to recover payment. — 
Nortiikrn Construction Co. v. R. 
11925] 2 D. L. R. 582.— CAN. 

Bq. Alteration of contract in 

many deiails.] — Held : a final ccTtificato 
was not a condition precedent to the 
bringing of an action by tho contnictor 
for tho balance dno. — M oManus r. 
Gravelbourq, [1925] 1 D. 1j. R. 995. — 
CAN. 

PART III. SECT. 3, SUB-SECT. 2.— A. 

102 iv. .] — D 'Amours r. 

Trois-ITstoles, [1924] 4 D. L. R. 601. 

-CAN. 

PART III. SECT. 3, SUB-SECT. 2.— C. 

108 ii. .] — Held : as soon as a 

dispute arose & was notified by cither 
party tho architect's certificate was 
eliminated as determining, or as part 
of the machinery for determining, tho 
amount due to tho contractor. — 
PiGooTT V. Townsend (1926), 27 S. R. 
N. S. W. 25 ; 44 N. S. W. W. N. 26.— 
AUS. 

PART IV. SECT. 1. 

• i. .] — Modern 

CONSTRUtmON Oo. V. Sraw, [1923] 
3 D. L. R. 893 ; 3 W. W. R. 301.— CAN. 

r i. .] — Toronto 

Radiator Manufacturing Co. v. 


Alexander (1 895), 2 Terr. L. R. 120. — 

CAN. 

Bt. J^ercentage on cost — How cal- 
culated.] — A contmet enterc*d into 
between pltfs. & defts. for the con- 
struction of a vosbcl by pltfs. for (lefts, 
provided that defts. were to pay 
pltfs. an agreed sum for the use of 
their plant, consisting of vard, sheds, 
inaehuuiry, etc., &, in addition ten per 
cent, above the co.st of ali labour & 
matxjrial which entert'd into tlio 
coiiHtructiou of tho vessel : — Held : 
the ton per cent, must be rest noted 
to labour & material supplied t)y 
pltfs. should not be extended to 
include engines, tanks. & other articles 
which weitj provided by defts. ix. with 
the supplying of which pltfs. bad 
nothing to do. — Boehnek v. Backman 
(1922), 55 N. S. R. 325.— CAN. 

PART IV. SECT. 2. 

136 i. General nilc.] — Fibuer v. Cox 
(1921), 64 N. S. R. 226 ; 57 D. L R. 
567.— CAN. 

136 ii. .1 — La Croix Brottiers 

& Co. V. Cook (Sask.), [1926] 4 I). L. R. 
747 ; [1926] 3 W. W. R. 385.— CAN. 

136 iv. .] — Webster v. McIn- 

Toan (Sask.), fl927] 3 D. L. R. 115; 
[1927] 2 W. W. R. 838.— CAN. 

136 V . .] — Evans v. Draper 

(Sask.), [1927] 4 D. L. R. 1079 ; [1927] 

3 W, W. R. 507.— CAN. 

h (p. 367) i. .]— 

Speirs, Ltd. v. I'eterhen, [1924] 
S. 0. 428.— SCOT. 

146 iii. .] — ^Williams v. 

Stewart & Cameron, Ltd., 11923] 

4 D. L. R. 865, 3 W. W. R. 1024 — 

CAN. 


sz. How caUmlatcd.] — The amount to 
whicii a contrtKJtor is entitled on a 
quantum mrrinl is the value of tlio work 
from th(‘ point of view of tb(J value of 
tlie servicjes rendered by him, not the 
benebt to tlie i)erson for whom the 
work is done. Meaning of “ cost ” 
discussed.— Jamieson CoNaTiiucTiON 
Co., Ltd. V. liAcoMBE & North 
W loaTERN Ry., [192()1 2 D. L. R. 653 ; 
[1926] 1 W. W. R. 628 ; 22 AiU. L. R. 
165.— CAN. 


PART V. 

g (p. 373) i. Ascertained hy in- 

tention of parties.] — Hanson t>. Parks, 
[1925J 3 D. L. R. J 103.— CAN. 

r i. .]- Held: to make 

tho 20 per exjiit. retained by the owner 
a valid security for completion of the 
work, tho architaet in certifying 80 jier 
ePTit. due should base his estimate 
on tho proportion that the value of 
the work done bore to tho cost of 
the entire undertaking. — lIoroooD r. 
Feenek (1921), 62 D. L. R. 419; 62 
S. C. R. 534.— CAN. 

h (p. 374) i. Oumrr giving 

promissory notes in default of cash — 
Notes discounted urith bank tt interest 
paid.}— Smith r McCvrrcuEON, [1922] 
1 W, W. R. 306 ; 67 D. L. R. 554 ; 
31 Man. L. R. 413.— CAN. 

Bb. Under cost plus percentage agree- 
ment — l*art oj material supplied by 
oumcr — HifMit of contractor to percentage 
on cost of such material.}— S mith v. 
McCutcjikon, [1922] 1 W. W. Ii. 306 ; 
67 D. L. R. 554 ; 31 Man. L. R. 413. 
—CAN. 
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Part VI. — Alterations, Additions and Omissions. 

213. Add, AnnoiaiUm : — Mentd. British & Foreign i 216. Add, Annotation: — Refd. Wisbech R. C- v. 
Marine Jnsce. v. Gaunt, [1921 J 2 A. 0. 41. I Ward, [1927J 2 K. B. 656. 


Part VII. — Maintenance and Defect Clauses. 

222. Add, Annotation : — Consd. Murphy v, Hurly, [1922] 1 A. C. 369. 


Part VIII. — Breach 

230. Add. Annotation : — Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1926), 135 
L. T. 83. 

230a. Excess of cost of completion over con- 

tract price.] — By a contract in writing 
dated May 12, 1916, deft, agreed to build 
tor pltf. a house, subject to the Conditions 
set iorth in tlie schedule thereto, for the sum 
of £1.900. The conditions provided {inter 
alia) that deft, should begin the works im- 
mediately aft/(.‘r possession of the site was 
given to him, should regiilarly proceed with 
tfe complete the same within six months after 
th(‘ dat (* of the plans being passed by the local 
authority, h that if d(dt. should suspend 
the works or should not proceed with them 
with due diligenc.e, pltf. by his architect 
should have; power to give notice to deft. 
rt;q Hiring him to proceed, & on failure of deft, 
to comply with such notice for thirty days 
pltf. should be entitled to enter upon <fc take 


of the Contract. 

possession of the works &> site & employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On .July 14, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft, applied 
for a licence to proceed, & continued to work 
fairly well unth Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused &> that he should 
thereby be enabled to put an end to the 
contract. On 8ept. 9 pltf.’s arcliitect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 


PART VI. SECT. 2, SUB-SECT. 2. 

196 ii. .] -VVheiv a con- 

tractor chooses ad(*pl' n more 
cxjH'iisivo mciJuKl of (iarrylugr out his 
contract than the contract properly 
inU*rprcU‘il calls foj- the loss Is his own. 

- -GK 0 U(;I\ (JONHTUIK'TION Co. V. 
PAOIKKi (tUKAT EAHTRUN UY. Co. 

(It. C.), 1 1). ]j. 11. 77 ; 

;t W. W. U. 1(50.- CAN. 

e (p. ItHO) i. .] - A contract 

for t he execution of road niakinp: works 
for a niunieipal i-ouneil i»rovided that 
no extra works done by the contraetor 
would be jadd for unless there were an 
order in wiilinpr & a certificate of the 
enpnnec'T in respect of them. l*llf. 
allep<‘d that certain extra works were 
in fact done at the oral request, of the 
cnpriiuHU* &: with his knowledMrc, .S: that 
certain of the extra works were actually 
paid for by proiffress payments on the 
work comideted, that deft, stood by & 
took th<' beiu'til ol tlie extra, w'orks, & 
that he theieby had heim mdiiei'd to 
believe that, deft, w’onld not require 
wiittcn orders, had aetiHl to his 
detriment in tlie behel so Induced : — 
JicM : even if these allefratioiis wore 
proved, they did uot establish cither 
waiver or i‘8t,oppcl." IIybouth r. Shire 
OF Blackburn Sc Mitcham (No. 2), 
|in2S1 V. L. ri. 6C2; ll‘128J Argus 

J{. 337.— AUS. 

PART VII. 

t i. D^fe-d due to unmiiiahiliiy 

of Biihject-iniitier of contrcLct^Methnd of 
repair .] — HeJd : tbo oblhration of the 
contractor wob not affected by the 
alleged fact that the material waa not 
suitable lo the climatic conditions. 


I If a method of repair as satisfactory 
I but less expensive than that called 
for by the contract could be secured 
by the owner, he should ho bound to 
accci»t it. — Blome V. Regina (City), 
119201 1 W. W. R. 311 ; .60 D. Ii. R. 
03 ; 13 Alta. L. R. 94.~-CAN. 

sd. LxaMlity of contractor for dcfcoh — 
Matermlff supplied by contractor .] — 
Weijster V. McIntosh (Sask.), 1 1927 J 
3 V. L. R. 115; n927i 2 W. W. R. 
838.— CAN. 

222 i. Notice lo remedy defects — 
Failure to comply v*Uh — Liability of 
eontrnetor.] — Where u contractor was 
notified of defects by the owner & 
wrongly insisted that they wore trilling 
Sc couhl bo fixed up at Blight expense, 
but the owner refused to accept repairs 
of that sort Sc employed a carpenter to 
do the nccesBary work : — Held : the 
contractor had all the notice & oppor- 
tunity to repair properly which ho 
could have cinlined, even If the con- 
tract had expressly provided for such 
notice. — WF.BSTF 4 RU. McIntush (Sask.), 
11927] 3 1). L. R. 115; (19271 2 

W. W. R. 838.- CAN. 

PART VIII. SECT. 1. 

k i. JMffcrent contractors for 

buildmo St joiner work.] — A builder 
contracted to carry out the building & 
plastering work in connection with the 
erection of a house, & another con- 
tractor undertook to cariw out the 
joiner work. The builder finished his 
work. Sc the owner accepted possession 
of the house & paid two Instalments 
of the account. Afterwards the out- 
side walls began to crack, & It was dls- 
eovered that tho walls were oft the 


plumb. In an action by the builder 
for the balance of his account, the 
owner averred that the ilefect* in tho 
walls was occasioned by the use of 
faulty materials In the construction 
of tho eoucrotc floors by tho builder. 
The builder averred that the damage 
to the walls w’as caused by the use of 
unseasoned timber in the constructon 
of the roof by tho other contractor. 
Neither of these avcirments was 
ostabllshed at the proof, but either of 
them might have been the cause of 
the cracking of the walls : — Held : 
breach of contract had not been 
ostahlishod against pursuer, & he was 
entitled to decree for tho balance of 
tho contract price. — Carrutiiers v. 
MacGregor, [1927J S. C. 816.— SCOT. 

PART VIII. SECT. 2, SUB-SECT. 1. 

r (p. 389) i. .]— 

Where no ,tlme had been sot for the 
completion of a roof, which deft. 
agreed to build on idtf.’s hoUil, & at 
the expiration of a reasonable time the 
contractor left it imllnlshod, & tho 
owmer agreed to the contractor under- 
taking to complete It within a further 
period : — Held : the contractor was 
not liable in damages whore, within 
that period, tho unfinished condition 
of the roof resulted in its destruction 
by a storm & consequentual damage by 
rain to the hotel. — Dumont v. Landry 
(Sask.), [1927] 3 D. L. R. 605 ; (1927J 
2 W. W. R. 869.— CAN. 

e (p. 389) i. Right to general 

damages — Not where no evidence of 
loss beyond specific damage .] — Evans v. 
Draper (Su«k.), [1927] 4 D. L. K. 
1079 ; [19271 3 W. W. R. 607.— CAN. 
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refused to grant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract : — Held : deft, could not take 
advantage of the intervention of the IVIinister 
of Munitions, wluch was brought about 
by his own act, & the proper meiisuro of 
damages was what it cost pltf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due & payable to deft, by pltf., 
had deft, completed the house to the roofing- 
in at the time agreed by the terms of his 
contract. — Meiitens v. Home Freeholds 
Co., [1921] 2 K. B. 526 ; 90 L. J. K. B. 707 ; 
125 L. T. 355, C. A. 

238. Add, Anvoiation : — Mentd. Admiralty Comrs. 
V. 8.S. Chekiang, [1926] A. C. 637. 


265a. •] — A bill will not lie to compel the 

performance of an agreement to build an 
house. — E rhtngton v. Aynesly (1788), 2 
Bro. C. C. 341 ; 2 Dick. 692 ; 21 E. R, 440. 

Annotation: — Mentd. Flint v. Brandon (1803), 8 Ves. 15‘J. 

270. Add, Annotation : — Mentd. Abrahams v, 
Jleiach, [1922] 1 K. B. 477. 

273a. Non-compliance with building regula- 

tions.] — Deft, agreed to erect a house accord- 
ing to a plan to be approved by pltfs., & 
according to the regulations of Metropolitan 
Building Acts. Pltfs. approved a plan, but 
it was objeeted to by the Board of Works ; — 
Held : deft, must specifically i)erforTn liis 
contract, subject to the plan being modified 
to conform with the regulations f>f the Board 
of Works. — Cunrrr v. Smith (1864), 11 
L. T. 298 ; 28 J. P. 820 ; 10 Jur. N. S. 1123. 

I Annotation •— Reid. VVolvorliainpton Corpn. v, EminoriH 
I [1901J 1 K. B. r)15. 


Part IX. — Excuses for Non-Performance. 


279, Add, Annotations : — Refd. Larrinaga v, Soc. 
Franco- Amcricaine des Phosphates do Medulla 
(1923), 92 L. J. K. H. 455. Mentd. Isaacs 
V, McAllum, [1921] 3 K. B. 377. 

282. Add, AnnotalUms : — A.s* to (2) Refd. Mertens 
V, Home Freeholds Co., [1921] 2 K. B. 526 ; 
Dominion Coal Co, v, Maskinonge S.S. Co., 
[1922] 2 K. B. 132 ; Larrinaga r. Soc. Pranco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K, B. 455 ; Cantiere Navale Triestina 


V. Handelsvertretimg der Riisse Soz. Fod. 
Naphtha JOxjmrt (1925), 94 L. .T. K. B. 579; 
Kursell v. Timber Operators <& Contractors, 
[J927] 1 K. B. 29S ; ^Phe Penelope, (1928) 
P. 180; Hainan v. Ihrnan, fliigluvs r. 
llugh(‘s. |1929| P. 1 ; May r. May (1029), 
98 L. J. K. P. 770. 

285a. Brought about by contractor’s 

own act,] — Mektens v. Home Freeholds 
Co., No. 230a, ante. 


Part X. — Forfeiture. 

293. Add. Annotation : — Refd. Dnited States 8hip- 295. Add. Annotoiion :■ — Mentd. Bhagchand Dag- 
ping Board v. Durrell, [19231 2 K. B. 739. dusa Oujraihi v. Secretary of State for India 

in Council (1927), 43 T. L. R 617. 


Part XI. — Materials. 


312. Add. Annotatio7i As to (1) Apld. Re Blyth 
Shipbuilding & Dry Docks Co. Forster v, 
Blyth Shipbuilding & Dry Docks Co., [1926] 
Ch. 494. 

315. Add. Annotation : — Mentd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 

316. Add. Annotation : — Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 
494. 

318. Add. Annotation : — Apld. Re Blyth Sliip- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. , 
494. I 


319. Add. Annotation : — Dlstd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shijibuilding & Dry Do(;ks Co., [1920] Ch. 
494. 

319a. .] — A shipbuilding contract pi-o- 

vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contra.ct, the next when the 
keel was laid, & others at various stages in 
the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purcliasers’ surv(‘yor, to whose 
approval the quality of the material used & 
the w^orkmanship W'(‘re to be subject. Clause 6 


PART VIII. SECT. 8, SUB-SECT. 1- 

243 i. — ^ Deduction of value of in- 


I oompUted work unth fifty per cent. 
I thereon — Penalty, MacDonald r. 


1 North West Biscuit Co., [1924] 1 
D. L, 11. 987 ; 1 W. W. R. 796.-~CAN. 



Cases 319a — 342a. English and Empire Digest Supplement. 


provided that from & after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel & all 
materials & tilings appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid jiurchase -money in- 
cluding extras, become & remain the absolute 
property of the purchasers. After the first 
instalments of the purchase-money had been 
paid A the vessel had been partly constructed, 
a receiver was appointed in an action com 
menced by debenture-holders of the ship- 
building CO. for enforcing their security: — 
Tlcld : certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel k approved by the purchasers* 
surveyor, had not been “ appropriated for 
her ” within the above clause so as to become 
the propiirty of the purchasers. — Re Blyth 
S iiiPBiULDiNft &, Dhy Docks Co., Pohsteii 


V. Blyth Shipbuilding & Dry Docks Co., 
[1926] Oh. 494 ; 96 L. J. Ch. 350; 134 
L. T. 643, C. A. 

./4nn^fflgon;~ReId, Belinke v» Bede Shipping CJo., [1927] 

325a. Erection of temporary building for special 
purpose — Agreement for return of materials.] 

— Pltf. agreed with deft., who was mayor 
of rr., to erect the hustings for the election 
for th(» borough of H., as before with altera- 
tions, for £19 10s. by receiving the wood back 
again. After the election was ended, the 
mob carried the wood of the hustings away. 
In assumpsit for not returning the wood : — 
Held : deft, was lumnd to return the wood, 
by putting the hustings safely into the 
possession of pltf. — Fuller ?;. Pattriok 
(1S49), IS L. J. Q. B. 286 ; 18 L. T. O. S. 
lsr>; 13Jur. 661. 


Part XII. — Assignment and Devolution of Rights and 

Liabilities. 


340. Add, Anuoiation : — Consd. Earle v, Hems- 
worth 11. 1). O. (192S), IdO L, T. 69. 

341. Add, Annoiaiious : — As to (1) Consd. Rft 
National Benefit Assce., [1924] 2 Ch. 339. 
As to (3) Apld. Re City Life Assce., [1926] Ch. 
191. As to (4) Consd. Re National Benefit 

2 Ch. 330. 

342. Add. Annotation : — Reid. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 

342a, .] — Phis, claimed £1 ,000 being i*etention 

moneys due from defls. to a firm of con- 
tractors. Pltfs. claiuKHl under an assign- 
ment dated A])r. 7, 1924. On Nov. 21, 1922, 
d(*f<s. (*nt<*T'(*(i inf-o a building cout-iact for a 
lump sum with S., th(‘ eontractors. for the 
consti’uetion ol a number of ef»ttagcs under 
a housing scJieme. Tin‘ contract jirovided 
for interim ]>,MAm(*nts, but no nuujey was 
become ]);i>able to t he cont iMctors ex(‘e}>t on 
the ai’chitect's certiticati* in writing, A 
certilicat(‘S w^ere to be issued when work to 
the value of £1,000 Ji.'id been ex<H*uted A 
ther(‘after at monthly intei vals as eertitu*d 
by tli(‘ archil, ect in writing. Ho was to 
certify the amount f?‘oin t inn* to time payalde 
to tli(* contractoi's under tJje contract. 
amount t-o be cerlitied by tJi(‘ arcJiiU^ct on 
his tirst A monthly cert ilicat-es as due to the 
contractors was to be at- tlie rate of 90 pt*r 
<*ent. of the value* of the work, including 
extras. The balance of 10 pt*r cc*nt. of the 
value of the work was to be ret-ainc*d until 
the sum so retained, called a retention fund, 
should amount t-o £2472 after which the con- 
tractoi-s were to bi* paid monthly to the full 
value of the \Aork done k the materials 
sui)pliod. The ret (‘iit-ion fund was to be 
deposited in a bank until tfie final adjust- 
ment of accounts. The contract, was varied 
by consent, k in the eviuits which happened 


the retintion fund amounted to £1,000 at 
tin* b(*ginning of 1924. This was never 
d<*})osited at the bank k remained a merely 
notional fund, but both parties treated it as 
a st‘parat-e sum capable of being earmarked. 
It was induded without distincition in the 
arihitect^H final certiticatc* for £1,848 10s. 2d. 

" T, . i>c> Meanwhile pltfs., who 

W’CTO su]>l>lymf? cemcuit to the contractors, 
found tliaf- Mu* Jat-t-(T were gett ing into arrears 
Avith t-lH*ir })ayn)(‘nts tS:- to obtain further 
c'redit- the contra, ef-o is, bt-irig then indebted 
to pltfs. in the sum of £671 on A])r. 7, 1924, 
assignc'd to them the ri‘t(*ntion fund by a 
dmaiment da,ted Apr. 7, 1921, in the following 
terms : “In part, reduction of th(^ amount 
noAV, or to be, owing from us to you for goods 
supplif'd by you, we berihy assign to you all 
moneys now^ or luTeaft-er t-o become due to 
ns from tin* ll(*msworth R. D. O. for retention 
moneys in r(‘S]>e(‘t of the G. housing silierne, 
k for w hicli yemr rec(ii])t shall be a sufficient 
discharge*. It is understood that wc are only 
to b(‘ credited with the amount actually paid 
to you under this assignment as & when the 
same is rc^ceived by you.” Due notice of 
t,hat assignment- was given by pltfs. t/o defts. 
on the following day. This Avas acknowledged 
by defts. on May 26, 1921. By that time the 
contrackirs had issued a number of debentures 
to th(* M. & (J. Bank. These debentures were 
dated at various periods from Feb. 1, 1900, 
to Feb. 2, 1924, k they charged the under- 
taking & property, both present k future, 
of the contractors, the charge being a specific 
charge on their freehold & leasehold property, 
macliinery, goodwill, k uncalled capital k 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to b(* at libei*ty to create any mtge. 
or cljarge on any of the fissets in priority to 


PART XI. SECT. 2, SUb-SECT. 1. 


such has no Hen upon the building in 
his possession for the balance due to 
tAift contract for con- 


struction. — N. P. A. Chktliak Firm 
V , Sharma (1927), I. L. R. 6 Ran. 87. — 

IND. 
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the debentures. A receiver for the debenture 
holders was appointed in Oct. 1924, &> he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was passiid for the voluntary 
winding-up of the co. TIk^ receiver refused 
to recognise the riglit of pltfs. tf) payment 
under their assignment in I'U'iority to the 
debentuj‘(i holdejs. &; on the architoe.l’s 
eertilicate being given in Jan. 1927, dcfts. 
decliru'd to interplead 4^. ])aid the retenthm 
moneys to th(* recjeiver for th(* debenturi* 
holders: — Held: t]i(‘ assignment in qmistum 
was a good legal assignment pltfs. Wf‘re 
entitled to sue on it. The retention fund in 
tliis cas(i arose out of an existing conti*a.ct, 
although it did not bee<une jjayable until a 
dal e later than that of the assignment, it was 
a debt or othei* legal thing in action which 
could be assigned. Th(‘ assignment was 
within ,lud. Act,, 1S72, s. 25, &: Law of Vro- 
perty Act, 1925 (c. 20), s. 180. It could be 
sued on by the assignee without joining the 
assignor as a ]jarty. Pltfs. wci'e therefore 
entitled to r(*cover on the assignment,. — 
Eaulii] (G. tVi T.) (1925), J/L’D. V. ]1p:mswoktii , 
JlURAii DrsTuirr (Vdunctl (1928), 140 Jj. T. ' 
09 ; 44 T. L. P. 758, O. A. 

34-4. Add. A'linolations : — Refd. Cottage Cdub 
Estates v. Woodsidc^ EsUate Co. (Amersham) 
(1927), 97 L. J. K. li. 72 ; Re Wait, [1927) 1 
CJi. 000 ; Earle v. llemsworth R. D. C. (1928), 
140 L. T. (59. 

345. Add. AnnoiaiUrtta : — Refd. Lawrence v. Uayes, 


[1927 J 2 K. B. Ill ; Earle v, Hemfrworth 
It. I). C. (192S), 41 T. L. It. 005. Mentd. Re 
Pinto Leite, Ejc p. Dcs Olivacs, [1929] 1 Ch. 
22 1 . 

345a. Effect of — On contractor’s rights under 
arbitration clause.] — Building contractors as- 
signed to a bank all mouthy d\ie & to be- 
come due to them und(‘r a budding contract, 
which contained an arbn. clause, & the j)roper 
notice of tlie assigniiumt was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation <te extra payment, recourse' was 
had to arbn. : — Held : (1) the arbitrator had 
jurisdiction to emte^rtain tlu; arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a “ legal ” or “ other remeidy ” 
for the debt within l^aw of Property Act, 
1925 (c. 20), s. 180 (1), A, were not passed 
&; transferred to the bank by the assign- 
nu'nt ; (2) the a.rbit,rator liad to considt'r not 
merely the terms of the contract, within tlu 
limits of the document, but also the applica- 
tion &, I'litoreement of tliost' ti'rms, having 
ri'gard to the whole legal ])Osition wliich the 
pait-ii's liad created, including the rolinquisli- 
meiit by the contractors themstdves by the 
assignnu'ut. of their rigid, to claim th(* debt, 
A lie must make his awa-rd in favour of tlu' 
building owDiTs. — (k>TTA<JM Pi.rn Estates 
V. W'ooosrDE Instates (\>. (Aaieksiiam ), [1928 1 
2 Iv. B. 408; 97 L. J. K.' B. 72; 189 L. T. 
858 ; 44 T. Ij. K. 20 ; 88 tk>m. Cas. 97. 


Part XV. — Arbitration Clauses. 


386. Add. An)wiai ion -Tield. Charles v. Cardiff 
Collieries (1928), 44 T. L. K. 448. 

387. Add. A}inotaiion Consd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

388. Add. Anyjoiaiio'ii : — Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

388a. Clause restricting time for opening reference 
— “ Until after completion of works ” — Mean- 
ing of.] — The form of building contract issued 
by t)ie Royal Institute of British Architects 
provides, by condition 81 in the schedule 
thereto, tliat should the building owner not 
pay the buildiw any sum certiOed by tlie 
architect within the time limited by tlie 
contract, the builder is to be at liberty to 
detiirmine the contract A recover from tin.* 
building owner payment for all work executed. 
Condition 32 provides that in (!ase any dill’cr- 
ence shall arise between the building owner 
& the builder as to the construction of the 


contraid or as to any matter arising tliere- 
under, such dillerence is to be referred to 
arbn., but that 

not be opened until alter th(i completion of 
the works.” During the progress of certain 
works whicli vvei'e being carried out under a 
building contract in the above form the 
building owner negle(‘ted to pay the builder 
a sum certified by the arcbilt'ct within the 
stipulated time, A th(‘i*eupon tlie builder 
determined the contract under condition 81. 
’riie builder commeuced arbn. proceedings 
while the contract works were still uncom- 
pleted, & the arbitrator made an award in 
Ids favour for the money due to him under 
th(i contract : — Held : the words “ until 
after the completion of the works ” in 
condition 82 nu'ant until alter completion 
of the whole of the works contracted for, 
A not merely until after completion of so 
much of the works as the builder was under 


PART XIII. SECT. 2. SUB-SECT. 2. 

372 ii. Mechanic's hen action 

pendi ng against sub-contractor — Liability 
Jor sales tax.\ — Hone (Heivkv) & Sons, 
l/rn. 0. SriEKUY (Uk'haut)) Sc Sons 
(1922), 52 O. L. 11. 237.— CAN. 

c i. .1 — Coutractors : — 

Held : entitled to tLimageH for breach 
of contract by Hub-contractors by 
reason of materials not beingr delivered 
in time.— Hope (Henry) & Sons, 
Ltd. V. Sheehy (Richard) & Sons 
(1922), 52 O. L, R. 237.— CAN. 

J.8. 


PART XV. SECT. 1. 

contract for the coii- 
BtrTictlun of a covered way from the 
mainland to a larhthouso contulmui 
an urhn. clause, the llrst part ol which 
referred all dispuLet,, wlionover arihini?, 
as to the contract tc its exocutioii to 
the cm{)Iovers’ ciitrlncer, while tho 
second part referred any dispute or 
claim arising: after, or consequent on, 
tho completion of the contract to 
another engineer. A disptito having 
arisen as to tho rate payable for tlie 
removal of certain rock, tho contractors 

305 


relnsed to continue the work, (S: the 
employers took l-h«) work out oi their 
liainLs. An aedjon having been brought 
hv the contraelois loj- pav inctjt of sums 
n.llegt‘d to he due nuclei I lie contract iS: 
lor (Uim.igcs — Ildd o-, the woik wms 
still in progress, (lie lirst part of tho 
arbn. clause af>plic(l, it being im- 
material tb(»t the vcork had been taken 
out of tJic bands of tnc puisuers, & 
action sisted to allcnv tJio arbn. to 
procjcod. — CRAwa-'ORD v. Northern 
LiuimiouftKri CoMiiS., [1925] 8. C. 

(H. L.) 22.— SCOT. 


20 
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the circumstances bound to perform ; con- 
sequently the arbn. was premature Sc the 
arbitrator had no jurisdiction to make tlie 
award ; or at all events the validity of 
tlic avard was sufficiently doubtful to render 


it improper to enforce it summarily, — S mith 
V. Martin, [1926] 1 K, B. 746 ; 04 L. J. K. B. 
045 ; 133 L. T. 106, C. A. 

395. Add. Annotation : — ^Mentd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1026] A. 0. 407. 


Part XVI. — Architects and Engineers. 


426. Add. Annolaiions: — Folld. Boynton v. 

Richardson (1924), 09 Sol. Jo. 107. Consd. 
Wisbech R. D. C. v. Ward (1027), 01 J. P. 200. 

426a. Interim certificates.] — Pltfs., a 

local authority, made a contract wdih 
buildej’S under which deft, was tlie architect/. 
The Ministry of Health had the riglit to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft, gave interim 
certificates, & he also gave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates Sc documents pltfs. had to pay both the 
builders Sc tlie Board for the same material. 
In an action by pltfs. to recover the amount 
from deft, on the ground of negligence : — 
Held : os the certificates were only interim 
certificat/ea, Sc as deft, on going into the 
figures with pltfs. had indicated to them that 


the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft, had not been guilty of 
negligence, Sc the action failed — Wisbech 
Rural District Council v. Ward, [1028] 2 
K. B. 1 ; 07 L. J. K. B. 56 ; 138 L. T. 308 ; 01 
J . P. 200 ; 44 T. L. R. 62 ; 26 L. G. R. 10, C. A. 

428. Add. Annotation : — Consd. Wisbech R. 0. v. 

Ward, 11027] 2 K. B. 650. 

434, Add. Annotation : — Distd Nixon v. Erith 
U.D.C., [1024] 1 K. B. 87. 

486. Add. Annotation : — Refd. Nixon v. Erith 
U. D. C., [1024] 1 K. B. 810. 

452a. General Housing Memorandum 

No. 4.] — Elkington v. Wandsworth Coupn. 
(1924), 41 T. L. R. 70 ; 88 J. P. Jo. 702. 

458. Add. Anyioiation : — Apld. Higgins v. North- 
ampton County Borough (1020), 90 J. P. 82. 


PART XV. SECT. 4. 

0 i. .]— A buildinur oontmet 

oontaliied a claiiwe refc'rniig: ulJ dltipul/Ofe 
urlHliigr under t}j(‘ contract to llie arbn. 
of tlio oiDployorK’ ciiKinoer, who In fact 
aiiperJUitondcd He directed tlie work : — 
JIflil : aH tijc contractors bad agreed 
t-o t/JiC aj)i)oin1 incut of tln^ cnerincor as 
arbiter, tbev could not object to Ins 
actintr upon the ground that lie was an 
int-cr(‘.st/cd Tiarty with a bios.- CitAW- 
Foui) V. Nohtiikun LlCnTllOUSKB 
CoMliS., IHI251 S. C. (H. L.) 2‘J.— ■ 
SCOT. 

PART XVI. SECT. 1. 

ei. Uiwmh/i-cd pernov .] — 

Held : a person illegally employed 
could not Iboreby found a claim for 
admission to the Association of ]*ro- 
fossional EiiHaueerH as being a person 
“ practising as a pi ofessional engineer *’ 
under Engineering Profession Act, 
Man. 1920 (c. 38), s. 7. — He Enuinekr- 
iNG Profession Act, Re Johnson, 
11922] 3 W. W. R. 424 ; 70 D. L, K. 
101.— CAN, 

■f. Terminal on of appointment — hy 
verbal cancellation given to architect's 
assistant — Record of cancellation made 
by architect.] — Held : efCectivo. — Row- 
EEY V. Cook, [1920] 2 W. W. R. 331 ; 
62 D. L. R. 709.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 1.— A. 

8g. jyhetfur arrhitert linhlc for mis- 
takes of sarueyor.l -Harries, Hall & 


Kitusi'i V. South Sarnia I’kopfaci'ies, 
Ltd., South Sarnia I^ropertieb, Ltd. 
V. Haiud & Baird (Out.), [1928] 4 
D. L. R. 872.— CAN. 

PART XVI. SECT. 2. SUB-SECT. 2. 

k i. Jn giving dccimons .] — 

Where tho owmor’s engineer is made 
arbitrator, lio inuf»t guard against 
being unduly influenced by bis em- 
ployers ; & if it uppoars that he is so 
bia/sed as to bo likely not to decide 
fairly, them the contractor will not bo 
bound by lus decision. — Bloaik v. 
Reqina (City), [1920] 1 W. W. II. 
311 ; fiO D. L. R. 93 ; 13 Alta. L. K. 
94.— CAN. 


PART XVI. SECT. 3. SUB-SECT. 1. 

d 1 . .]— Pltf. flfid ; en- 

titled to payment for xilans adopted & 
used, although there was no express 
contract to that elTect. — Sinclair v. 
Land Settlement Boakd^ (B.C.), 
[19251 2 D. L. R. 1060.— CAl^. 

g i. Work done before registra- 

tion as architect.] — pemon employed 
as an architect who is not registered, 
& whose employment is discontbiued 
before ho bccomos registered, cannot 
recover for his sorvic/cis. — Rowley v. 
Cook, [1920] 2 W. W. R. 331 ; 62 
D. L. 11. 709.— CAN. 

PART XVI. SECT. 3, SUB-SECT. 2. 

k i. Plans approved by employer — 


To be used at future date.] — Held : 
employer bound to pay, oven though 
the building contemplated was novel 
erected. — Quirk v. Town of Sydnet 
Mines (1923). 56 N. S. R. 281.— CAN. 

PART XVI. SECT. 3, SUB-SECT. 3. 

445 ii . . 1 — An architect employed 

to prepare plans is entitled to ho paid 
a fair remuneration for his work, 
notwithstanding that tho employer 
does not beneDt by the work & docs 
not erect the buildings conteinjdated 
by tho plans. — Hutchinson v. Zive 
(1927), 48 N. L. It. 451.— S. AF. 

445 iii. .] — Bridgman v. Vol- 

lans (Man.), [1928] 3 D. L. Li. 679.— 
CAN. 

PART XVI. SECT. 3. SUB-SECT. 4. 

0 (p. 445) i. .1 — Pltf., an 

archilcot, prepared plans for & superin- 
tended the erection of a building esti- 
mated to cost « 76,000. After 150,000 
had been expended, pltf. i*eudered a 
partial account based upon the esti- 
mated cost at 34 per cent., amounting 
to 16,125, intimating that the full 
charge for his services would be 5 per 
cent, of the estimated cost. Deft, con- 
sidered the claim excessive, & dispensed 
with pltf.’s further services: — Held: 
pltf. should be awarded for his services 
up t o the time of his dlsmisBal, including 
damages for dismissal, the sum of 
•8,000.— Cobb v. Roy, [1021) 64 
N. S. R. 136 ; 67 D. L. R. 212.— CAN. 



BUILDING SOCIETIES. 

Part III. — Rules. 

17. Add. Annotation : — Apld. Re Quinn & 20. Add. Annotation : — Consd. Re Quinn & 
National Catholic Benefit & Thrift Soc.’s National Catholic Benefit k Thrift Soc.’s 

Arbitration, [1921] 2 Ch. 318. Arbitration, [1921 ] 2 Ch. 318. 


Part IV.- 

36. Add. Annotation : — Refd. Deuchar v. Gas 
Light & Coke Co., [19241 2 Ch. 420. 

37. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban k 
Harrow Road Permanent Bldg. Soc., [19211 
2 Ch. 438. 

41. Add. Annotation: — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban k 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


Part VII.- 

109. Add. Annotation : — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban k 
Harrow Road Permanent Bldg. Soc. (1921), 
91 L. J. Oh. 74. 

110. Add. Citation: — subsequent proceedings ^ 

[1921] 2 Oh. 438, 0. A 

110a. Rights & benefits under — Whether 

transferable.] — Sun Buildinq Society v. 
Western Suburban k Harrow Roai» 
Building Society, No. 230a, post. 

111. Add. Amiolaiion ; — Generally, Mentd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban k Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 

112. Add. Annotations: — Asia (1) Refd. Sun Per- 
manent Benefit Bldg. Soc. v. Western 
Suburban k Harrow Road Permanent Bldg. 
Soc., [1921) 2 Oh. 438. As to (3) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 


-Officers. 

54. Add. Annotation : — Mentd. Sun Pepmanemt 
Benefit Bldg. Soc. v. Western Suburban k 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. S3. 

65a. S. P. R. V. Hamtte (1803), liC & Ca. 209; 
1 New Rep. 33.5 ; 32 L. J. M. C. 03 ; 7 L. T. 
095 ; 27 J. P. 85 ; 9 Jiir. N. S. 235 ; 0 
Cox, C. C. 204 ; 109 R. R. 139 J ; sub nom. 
B. V. Hahtie. 11 W. R. 293, 0. C. R. 


-Advances. 

Suburban k Harrow Road Permanent Bldg. 
Hoc., [1921] 2 Ch. 438. As to (4) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 

119. Add. Citation : — subsequent proceedings, 
[1921] 2 Ch. 438, C. A. 

143. Add. Annotation : — Mentd. Campbell v. Pol- 
iak. [1927] A. C. 732. 

144. Add. Ayinotation : — Mentd. Carapboll v. Pol- 
iak, [1927] A. C. 732. 

146. Add. Armolation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban k 
Harrow Road Permanent Bldg. Soc. (1921), 
91 L. J. Ch. 74. 

184. Add. Ayinotalions : — Refd. Sweet v. Mao- 
diarinid (or Henderson) (1920), 7 Tax Cas. 
640 ; Inland Revenue Comrs v. Hay (1924), 
8 Tax Cas. 036. 


Part VIII. — Borrowing and Loans. 

187a. For purchase of mortgages — Whether pur- Harrow Road Permanent Bldg. Soc., [1921] 

pose of society.] — Sun Building Society v. 2 Ch. 83. 

Western Suburban k Harrow Road 198. Add. Annotations :—As to (2) Refd. Bowling 

Building Society, No. 230a, post. v. Cox, [1926J A. C. 761. Generally, Mentd. 

190. Add. Annotation: — Refd. Sun Permanent Dominion Coal Co. v. Mackinonge S.S. Co., 

Benefit Bldg. Soc. v. Western Suburban k [1922] 2 K. B. 132 ; Boston Corpn. v. 


PART VII. SECT. 2. 

n i. Right to partial release 

of nwrlgaged property.] — Almon v. 
Fairbanks (187(5), 10 N. S. R. (1 
K. & C.) 407.— CAM. 


PART VII. SECT. 8. 

td. Assumption of mortgage by pur- 
chaser — Monthly irhsialments unpaid — 


Rights of purchaser. V -Stark v. Shep- 
herd (1881), 20 Or. 316.— CAN. 

PART VII. SECT. 4. 

124 i. Determination of amount pay- 
able — Liability for lasses incurred in 
management of socieiyA — II chi : under 
the intge. ia question & tbe byo-lavvs 
k rules of the society, the society could 
not ohAi^ agaiost the mtge. a share of 


losses incurred in the luaiiuKenn'iit of 
the society.— L ee r. Oa vadian Mutual 
Loan Co. (1908), 23 C L. T. 165 ; 5 
0. L. R. 471 ; 2 O. W. It. 370.— CAN. 

PART VII. SECT. 5, SUB-SECT. 2. 

t. For the exist! UK'* Ilthl "paragraph 
read “ UeJd : pllf. was ontltlod to 
foreclose for the whole amount due, 
to bo computed acoordinar to the rules." 
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Fenwick (1923), 129 L. T. 766; Holt v. 
Markham, [1923] 1 K. B. 604; Cantiare 
San Kocco 8. A. v. Clyde Shipbuilding; &> 
En^?inoerhjg C-o., 11924] A. C. 226; Anchor 
Donaldson v. Crossland. [1929] A. C. 297. 

199. Add, Annotations : — Mentd. Liggett (Liver- 
pool) V, Barclays Bank (1927), 137 L. T. 443; 
Lloyds Bank v. Chartered Bank of India, 
Australia A Cliina, |]929j 1 K, B. 40. 

202. Add, Annotation : — Refd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

204. Add, Annotation : — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


214. Add, Annotations : — Mentd. Liggett (Liver- 
pool) V, Barclays Bank (1927), 137 L. T. 443 ; 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 

220. Add, Annotations : — Refd. Bowling v. Cox, 
[1926] A. 0. 761. Mentd. Dominion Coal 
Co. V, Mackinongc S.S. Co., [1922] 2 K. B. 
132 ; Boston Corpn. v, Fenwick (1923), 129 
J.. T. 706 ; Holt r. Markham, [1923] 1 K. B. 
504 ; Cantiare San Rocco S. A. v, Clyde Ship- 
building &; Engineering Co., [1924] A. C. 226; 
Amilior Donaldson v. Crossland, [1929] A. C. 
297. 

223. Add. Annotation : — Mentd. Sun *Permanent 
Benefit Bldg. Soc. r. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


Part IX. — Investment or Other Application of Surplus Funds. 


228. Add, Anyioiation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. WesUirn Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 

2 Ch. 438. 

230. Add, Citation : — subsequent proceedings, 
[1921] 2 Ch. 438, C. A. 

230a. Insufilclent surplus funds to carry 

out purchase.] — Although a building society 
mn.y traiDifer its lutges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a i)iir- 
chasor & makes no stipulation as to w’liat it 
is that the i)nrchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfiu* 
such benefits as it itself enjoys, & that it 
cannot do. Pltf. society wiis in lic| nidation, 
& in May, 1919, its liquidators entered into a 
contract with d(4‘t. society for the sale to 
deft, society of thirty-seven of the freehold 
leasehold mtges. ot pltf. society for £6,400. 
Deft, society liaviug declined to comidete, 
pltf. society issued a writ for specific per- 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
ol the ct. as t/O, amongst other things, wdiether 
the contract was ultra vires deft, society, 
btic.ause it had not at the date of the contract 
surplus funds properly available for invest- | 
ment, ^ whether pltf. society could transfer 
the mtges. without the consent of the 
mtgors. Both th(?se points were decided in 
favour of pltf. society ; — Held : (1) although 


the contract might be mtra vires in its incep- 
tion, notwitlistanding that deft, society had 
not sufiicient surplus funds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft, soc'iety had not 
sullich'nt suri)liis funds the efi’ect of the order 
would be to require the society, which was 
not an inveisting soidety, to invest moneys 
W’hich wx‘re not its surplus funds in a security 

(2) a further etTect of the order, if made, 
would be to require deft, society to borrow 
money to pay for the mtges. ; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft, society to 
do an ultra vires act ; therefore no order for 
specific performance ought in the circum- 
stances to be made ; (3) having regard to 
tlie fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a pi>sition to transfer to deft, society all 
the rights & bemjfits to which under them it 
was itseK entitled, pltf. society was not 
ready willing to perform its part of the 
contract, & consequently it could not enforce 
the contract. — Sun Building Society v. 
Western Suburban Harrow Roai> 
Building Society, [1921] 2 Ch. 438; 91 
L. .T. Ch. 74 ; 125 L. T. 782 ; 37 T. L. R. 
844 ; 65 Sol. Jo. 734. C. A. 


Part X. — Disputes. 

242. Add, Citatwn 37 J. P. 468. , L. C. C. (1927), 137 L. T. 49. 

251. Add, Annotation: — Refd. Northwood v. | 277. Add. Citation: — 37 J. P. 468. 


Part XI 1.^ — Amalgamation and Transfer. 


285a. Amalgamation — Effect of 1874 Act, s. 33 — ■ 
Dissolution of constituent societies un- 
necessary.] — By a contract dated Sept. 15, 


1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
Nov. 30, 1925, the property so contracted 
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to be sold was mtged. to the H. Equitable 
B.B. Society, & on Jan. 31, 1928, that society 
was united in accordance witli the provisions 
of the Building Societies Acts witli the 
H. Permanent B.ll. Society under the name 
of the II. Building Society. On June 28, 
1928, the mon(‘y due on the mtge. was repaid 
to the 11. Building Society, which society 
gave a receii)t endorsed on tiie mtge. A note 
Wiis also endorsed that on Jan. 31, 1928, the 
H. Equitable B.B. Society & the II. 
Permanent B.B Socit'ty w(jro united & became 
one societ/y under the name of the II. Building 
Society, & that the li'ansaction was duly 
registered e,s requir('d by the Building 
Society Acts. The purcliMser required an 
abstract of the documents effecting the 
transfer of the mtge. to the H. Building 
Society from the 11. Equitable B.B. Society 
assert<(id that r{\solutions as to union, tin* 
notice to the registrci*, & consents in writing 
of the shareliold(‘rs in tli(' two societi<*s must 
be abstracted. The purchaser als(» claim(*d 
to be entithMl to se(i the instrument of union 
to ascert.ain that the provisions of tlu' Build- 
ing Societies Acts had been complied with. 
The vendor contend(‘d t hat, this was not 
necessM-ry as under 1877 Act, s. 5, t.he 
registration opera.t(*d as a conveyance of the 
prop(ii‘ty which was them vested in tlie II. 
Equitable B.B, Society. Tlie judge ludd 
that under the Building 8oci(*tit‘S Acts the 
possibility was contemplated of a union with- 


out a dissolution of the uniting societies, & 
1877 Act, s. 5, whi(di provided that the 
registration of the union should operate as a 
conveyaiKie, must be read as subject to 
1874 Act, s. 33, under whicJi the instrument 
of union might provide that, certain properties 
should be excepted not. transferred, & it 
was th (‘refort' necessaiy for tlie purchaser 
to bo furnished with an abstract of the 
instrument of union to enable him to s(‘o 
whetluu’ 1877 Act, s. 5, could operate without 
any q ualih cation : — //c/d; 1874 Act, s. 33, 
& 1877 Act, s. 5, conteinplated t.hat a union 
of two societies might ma,d(‘ without a 
dissolution of each .socit'ty, & it was putting 
too inucli on 1874 A(J, s. 33, to say it gave 
complete union so that no incpiiry could be 
m/j.d(! as to th(i terms of union, &> 1877 Act, 
s. T), mad(‘ it ch^ar that only such properties 
V(‘st(‘d in t.lie united soci(‘ty as the instrument 
of union providc'd, t.lKUvfore it was n(‘eessary 
that tiic vendor should abstract A verify the 
r(‘solutii)n of union, the notice to be giv(‘n to 
the r<‘gistrar ol th(‘ union, A tlie other 
instrument, of union if any, A until he had 
dori(‘ so he ha.d not- produecal t(j tle‘ purchaser 
a prop(‘r title.— AV A LIampson’s 

Contract (1929), 119 L. T. 080, C. A. 

285b. Property vesting in united society — 

Dependent on terms of instrument of union. | — 
Hr l<3tYER A I C'ontryct, N't). 2S5a, 

<udr. 


Part XIII. — Dissolution. 


307. Add, Citation : — siibsequeni 'proceedings, [1921] 
2 Oh. 438, C. A. 

370. Add, Annotations : — As to (2) Refd. Bowling 
V. Cox, [192(3] A. C. 751. Generally, Mentd. 
Dominion Coal Oo. v. Mackinonge S.S. Co., 


[1922] 2 K.B. 132 ; Boston Corpn. r. Fenwick 
(1923), 129 L. T. 700; Holt p. Markham, 
[1923] 1 K. B. 501 ; (’aritiare San Rocco 
S. A. V. (Jyde Siiipbnilding A Engineering 
Co., [1924] A. C. 220; Anciior Donaldson v, 
Orossland, fl92((] A. <J. 207. 
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BURIAL AND CREMATION. 


Part I. — Rights and Duties of Executors arid Others as to 

Burial. 


20a. Not freehold estate — No personal estate — 

3 & 4 Will. 4, c. 104.] — Carter v. Beard 
(1839). 10 Sim. 7 ; 3 Jiir. 532 ; 59 E. R. 514. 
Annotntions — Refd. Av UhodcB, Jlbodcfl v. Rhodes (1890), 
41 Ch. D. 94. Mentd. Wentworth u. Tubb (1841), 1 Y. & 
C. Cb. Cafe. 171. 

45. Add. Annotation: — As to (2) Refd. Kent v. 
Atkinson, [1923] P. 142. 


47. A dd. Annotation : — Refd. Barnett v, Cohen, 
[1921] 2 K. B. 461. 

56a. Verbal Instructions by deceased for 

elaborate funeral.] — He Bead, Galloway v. 
Harris (1892), 36 Sol. Jo. 626- 


Part III. — Burial in Churches and Churchyards. 


77. Add. Amiofation : — Rcfd. Pjoston Corpn. i?. 
Pyke, 11929] 2 Oh. 338. 

81. Add. Annotation : — Consd. Preston Corpn. v. 
Pykc% [1929J 2 Cli. 338. 

101. Add. Annotation : — Refd. Prest-on Corpn. v. 
Pyke, [19291 2 Ch. 338. 


121. Add. Annotation : — Refd. B. v. North, Ex p. 
Oakey (1926), 43 T. L. B. 00. 

138. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 


Part V. — Fees on Burial in Churchyard or Cemetery. 

165. Add. Citation : — sxib nom. Anon., 1 Vent. 274. 


Part VII. — Provision of Land for Burial Grounds. 

201. Add. Annotation : — Gexirrally^ Refd. B. v. North, Ex p. Oakey (1926), 43 T. L. B. 60. 


Part VIII. — Provision of Burial Grounds under Burial Acts. 


204. Add. Annotations : — Consd. Nicholl Llant- 
wit Major Parisli Council, [1924 | 2 Oh. 214 ; 
1j. C. 0. V. Greenwich [1929J 1 Ch. 

305. 

223. Add. Annotation : — Refd. Rotunda Hospital 
Dublin V. Coman (1920), 7 Tax. Cas. 517. 

228a. Power to acquire land by exchange.] — 
Nicholl v. Llantwit Major Parish Coun- 
cn.. No. 291a, post. 

231. Add. AnnotatUm : — As to (1) Apld. Hoskyns- 
Abrahall v. Paignton U. 1). C., [1929] 1 Oh. 
375. 

237a. Allotment of unconsecrated part — For 
parishioners of particular denomination — 
Extent of rights.] “-1853 Act, s. 7, upon its 
true construction, aiitliorised the allotment 
by a burial board of portions of the uncon- 
sc*cralt‘d part of a new burial ground for 
burials exclusively of parishioners belonging 
to the particular religious denomination lor 
wliom an allotment is n)ade. 


Under the provisions of the Burial Acts 
such an allotment was in 1854 made by pltfs., 
as the burial board, of a portion of the 
unconsecrated ^onnd for the burial of the 
Roman Catholic parishioners. Upon an 
originating summons under B. S. C., Ord. 54, 
r. 1, taken out by pltfs. to Ijave it determined 
w^hether, by virtue of that allotment for the 
Roman Catholic parishioners, a deceased 
parishioner not a member of the Roman 
Catholic denomination could be buried in 
such allotted portion ; & if he could, whether 
he could be so buried with the rites or 
ceremonies of any denomination other than 
those of th(i Roman Catholic : — Held : 
(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial of the 
Roman Catholics ; (2) a Roman Catholic 

parishioner had, under the Burial Acts, no 
greater rights in the portion so allotted for 
their burial than a parishioner, as such, had, 
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before those Acts, in his old parish burial 
^ound ; &, consequently, although ho still 
had, under those Acts, a right of interment in 
that allotted portion, he had no individual 
right, as a parishioner, to interfere with the 
burial therein of a parishioner of a differtmt 
denomination; (3) the A.-G. was entitled in 
properly constituted proceedings, if he should 
t h i nk fit to institute them, k) an order 
restraining pltfs. from permitting the buiial 
of persons other than Roman Catholics in 
the portion allotted to Roman Catholics ; 
(4) nothing in 1853 Act enabled any particular 
rites or ceremonies to be enforced in regard 
to burials within the portion allotted to 
Roman Catholics or rendered the performance 
in regard to such burials of any piirticular 
rites or ceremonies unlawful. — Preston 
CORPN. V. Pyke, [1929] 2 Ch. 338 ; 98 L. J. 
Ch. 388 ; 141 L. T. 252 ; 93 .1. P. 181 ; 45 
T. L. R. 398 ; 27 L. G. R. 740. 

237b. Right of parishioners of other 

denominations to burial.]— Preston Corpn. 
V. Pyke, No. 237a, ante. 

237c. Restraint of unauthorised burial 

by Attorney-General.]*- Preston Corpn. i\ 
Pyke, No. 237a, ante. 


237d. Performance of particular rites 

& ceremonies — Whether enforceable.] — 

PifESTON Corpn. v. J*yke, No. 237a, ante. 

237e. Whether lawful.] — Preston 

Corpn. v. Pyke, No. 237a, ante. 

262n.. .] — The exclusive right of burial in 

part of a cemetery granted by a local autho- 
rity under 1879 Act, s. 2, which incoiporates 
1847 Act, to a grantee who has purchased 
the right to erect a vault on the space set 
ap£irt for the purpose of the grant, is a right, 
of interment of the dead therein & of keeping 
the vault in reasonably good repair subject 
to such regulations as the local authority 
think fit. The grantee has no freehold 
interest in the space or the vault & no right 
to use them for the purpose of performing 
pi'ivate rights or ceremonies, or to open or 
enter the vault for the purpose of depositing 
articles therein, without the consent of the 
local authority. — HosKiNS-ABRAUALTi v. 
Patonton Urban Council, [1929] 1 Ch. 
375 ; 98 L. J. Ch. 103 ; 140 L. T. 397 ; 93 
J. P. 93 ; 45 T. L. R. 101 ; 27 L. G. R. 129, 
C. A. 


Part X. — Position of Burial Grounds. 


272. Add. Annotation : — An to (1) Refd. Graigola 
Mertliyr Co, v. Swansea Corpn., [1929 1 A. C. 
344. 


274. Add. A nnolalion : — Refd. Graigola Merthyr 
Co. V. Swansea (^orpn., [1929] A. C. 34 1. 

277. Add. Annotation : — Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 


Part XI. — Closed and Disused Burial Grounds. 


284. Add. Annotation : — Refd. Swift v. Board of 
Trade, [1925] A. C. 520. 

291. Add. Annotations : — Consd. Nicholl v. Llant- I 
wit Major Parish Council, [1924] 2 Ch. 214. ' 
Apld. L. C. C. V. Greenwich Corx)n., [1929] 

1 Ch. 305. 

291a. .] — A parish council being the duly 

constituted burial authority for the j^arish 
took from pltf., in consideration of a covenant 
to redeem the tithe rente harges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land “ to 
hold the same . . . according to the true 
intent & meaning ” of the Burial Acts. The 


land proved unfit & was never used for 
interments, & it was never ftmeed off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground : — Held : (1) the land 
first acquired by the council had never been 
“set apart for the purjjoses of interment ” 
& was not therefore a “ disused burial 
ground,” so as to be subject to the restriction 
imposed by 1884 Act, s. 3 ; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 


PART III. SECT. 6, SUB-SECT. 2. 

136 1. Removal — To anoH^r part of 
churchvard.^ — Where a propoBod 
extonslon of the fabric of a Scottish 
Episcopal church ou tailed encroach- 
ment on part of the graveyard surround- 
ing the church, the ct., In the exercise 
of the nobile offlci^im, authorised the 
remova], subject to certain conditions, 
of the gravestones, & their re-erection 
upon or near the fabric of the new 
building. — Christie, etc. Petitioners, 
[ll>26] S. O. 760.— SCOT. 

PART VIII. SECT. 6. 

260 i. Extent of HgM—To A. hia 
htira A aasigna .**] — Under Ceraotory 


Act, II. S. A., 1922 (o. 166), the 
purchaser of a lot cannot got by a 
conveyance, even when expressed to 
be to his heirs assigns, a title in fee 
simple without restriction or limita- 
tion. The title which ho obtains may 
properly be described os an easement. 
— Strathcona Cemetery Co. v. Tay- 
lor. [1924] .3 D. L. R. 625 ; 2 W. W. K. 
970 ; 20 Alta. L. R. 459.— CAN. 

260 li. To whom right of 

hurtling paaaea. 1 — The right of burying 
in the lot succeeds, speaking generally, 
to the next-of-kin of dccoosed. — 
Strathcona Cemetery Co. v. Taylor, 
[19241 3 D. L. R. 625 ; 2 W. W. R. 
970 : 20 Alta. L. R. 459.— CAN. 


PART IX. SECT. 1. 

■d. Prohibiting employment of hired 
labour to improve burial plot^.\ — Held : 
reasonable & within the dirt'ctors' 
powers. — S trathcona Ckmeitjiy Co. 

V. Taylor, [1924] 3 D. L. R. 625 : 2 

W. W. R. 970 ; 20 Alta. L. K. 459.— CAN. 

PART XI. SLOT. 1, SUB-SECT. 2.— A. 

284 1. Compuu '*ry sale — Raavi of 
compenaation] — Ou <*xpropnation of 
a cemetery, the trustees can only 
claim vnliK^ as eemelery & cannot have 
the value of sand & gravel deposits 
beneath it, lliat not being part of the 
value to the owners. — It. v. Middleton 
Church Tjcdsteks (1920) 56 D. L. 11. 
60.— CAN. 
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interment conferred respectively by 1852 
Act, S8. 28 & 26, as extended by 1853 Act, 
8. 7. — Nicholl V. IjLantwit Major Parish 
Council, [1924] 2 Ch. 214; 93 L. J. Ch. 
602 ; 131 L. T. 034 ; 68 Sol. Jo. 718. 

Jiuidlafwn : .U to (1) Expld. L. C. C. r. (jlreenwich Corpn., 

1 Ch. 

292. Add. A 717101 a Horn : — Consd, Nicholl v, Llant- 
wit Maior Parish Council, fJ924] 2 Ch. 214. 
Apld. L. C. C. V. (Ireenwicli Corpn., [1929] 

J Ch. 305. 

294a. Land set apart for interment — Interments 
abandoned as to part -Continued as to other 
part.] — (1) WJieie a piece of land has been 
elTectually set apart for tlie purposes of 
int(u*nj(iut it Ix^comes a “ burial f^round ” 
within th(‘ definition t)f Meti'O- 

jH)litan Open Spaces Act, 1881 (c. 34), 1884 
Act, ^ Open Spac(‘s A(;t, 1887 (c. ,32), Sc any 
])()ih()n for wliich the purp(»se.s of interment 
,‘U-e su>)se(pjently ah/iudoned lieoonies a 
“ disused burial f^immd ” within tlie similar 
definition, alOiou^^le ini/erments still go on 
in othe]- parts of tli(' ce^inetery. 

(2) A sal(‘ of a “ disns(*d burial gronnd ” 
by tin* Admiralty under tin' general pow<*rs 
of Admiralty Lands Sc Works Act/, 1801 
(c. 57), s. 15, is not a sale unde*r tlicj aaithorit y 
of an Act of l^irliamont within 1884 Act, 
s. 5, A’. eonse‘(|uently th(‘ disused burial 
ground still remains subject to the huildinu 
])i‘ohihitlons ot ]88'1 Act, s. 3.— London 
County (Council v. (jreenwj(;h Corpn., 
11929] 1 Ch. 305 ; 98 L. ,1. Cb. 49 ; 110 L. T. 
156; t)3 J. P. 123; 15 T. L. Ji. Ill; 27 
L. G. K. 282. 

296. Add. Ajtnoldfion : — Consd. L. 0. 0. lu Green- 
wich (Vu'jm., [1029] 1 Ch. 305. 

296a. Sale by Admiralty.] — London County 

Council v. Giuci^^nwk.’JI Corpn., No. 294a, 

(tide, 

800. Ac/cZ. AmioUd'wyis : — Consd. St. Nicholas 
Aeons V. L. i\ C., [1028] A. C. 400. Mentd. 
Hurley v. Stepney B. C. (1923), 67 Sol. Jo. 
767. 

300a. UrlnalJ — A borough council petitioned for a 
faculty to authorise* the conversion of a con- 
seerat(*d churcliyard, which had been wholly 
closed for interments by Order in Council, 
into an ojien spaet;, Sc the laying out Sc 
maintenance of it as sucli. Authority was 
sought for laying out Sc maintaining part of 
the churchyard as a jil ay ground for children 
Sc for the erection upon it of urinals Si a small 
toolshed ; — 11 eld : (1) the proposed urinals 


were “buildings” within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 32), s. 4, & the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a “building” within the above Acts ; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket Si football, 
the laying out of tennis courts & the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions Sc prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, Sc had carried a copy thereof 
into the diocesan registry for ai)proval by 
the chancellor. — BEitMONDSEY Borouuii 
Council r. Mortimeu, [1926] P. 87. 

300b. Toolshed.] — Bermondsey Borough Coun- 
cil V. Mortimer, No. 3()()a, ante. 

300c. Underground chamber.] — St. Nicholas 
Acons (Rector A Churchwardens) v, 
London (-ounty Councii., No. 309a, jjosL 

309. Add. AnnoUdiov : — Distd. St. Nicholas Acons 
V. L. C. C., [1928]A.C. 469. 

309a. .] — A brick built cfiambcr in- 

tended to contain machinery for transform- 
ing electric current, with a roof of asphalt/ 
supported by st(‘(*l girders Si reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churcljyard closed for burials by 
Order in Council, would constitute a “ build- 
ing ’’ erected “ ujion a disused burial ground ” 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. — St. Nicholas Acons (Rector 
& CHURCnWAR]>ENS) V. LONDON COUNTY 

Council, [1928] A. C. 469; 97 L. J. P. C. 
113; 139 L. T. 530; 92 J. P. 185; 41 
T. L. R/. 656 ; 26 L. G. R. 583, P. C. 

315. Add. Aimoiaiion : — Generally, Refd. Ber- 
mondsey B. C. V. Mortimer, [1926] P. 87. 

323a. Playground for children — Tennis courts 

& swings.] — Bermondsey Borough Council 
V. Mortimer, No. 300a, aide. 

330. Add. Annotation : — Consd. St. Nicholas Acons, 
London iL L. 0. C., [1928] P. 102. 


Part XIV. — Burial of Persons Found Drowned. 

350. Aft/(‘r tliis ease add : 

now, Burial of Drowned Persons Act, 1886 (c. 20). 


Part XVI. — Registration of Burials. 

376. Add. Amoiations ;—As to (1) Consd. Gla- 879. Refd. Brocklebankr. R., [1925] 1 K. B. 

morgan County Council v Glasbrook, [1924] 52. .4s to (3) Refd. Marshal Shipping Co. 

] K. B. 879. As to (2) Consd. Glamorgan v. Board of Trade, [1923] 2 K. B. 343. 

County Council v. Glasbrook, [1924] 1 K. B. 
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Part XIX. — ^Taxation and Rating of Burial Grounds and 

Burial Fees. 

388. Add. Annotaiion : — Mentd. Durham County 389. Add. Annotations Poplar Assmt. 

Council V. Tanfield Overseers, [1923] 2 K. B. Com. v. Roberts, [1922] 2 A. C. 93 ; Harper 

333. V. Hedges, [1923] 2 K. B. 314. 


PART XIX. 

__ii. Torres— Whether land in use for | 
purposes of ccmelery .] — BtmNAnT Dia- 
TuicT CoRPN.r. One AN View Develop- 
ment, Ltil, [1923] 3 D. L. Ji. 1073; 


32 B. C. n. 413.— CAN. 

m 1. Method of 

valvjai'ion.'\ — Falkirk l*ARTRn Coitnotl 
V. STlRUNOHIimK A8SE.RSOB, [1928J 
S. C. 405.- SCOT. 


m ii. .1 — Aber- 

deen Assessor v. Aberdeen Ceme- 
tert Co., Lti>. ; Aberdeen As.sesi->o>c 
V. Master of Trades Uospf'iat., 
11929] S. C. (Ct. of 275.--SCOT. 
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CARRIERS. 

Part I. — Who is a Common Carrier. 


4a. .] — Defts., furniture removers 

& warehousemen, contracted to carry pltf.’s 
furniture from L. to H., the contract being 
subject to a condition that the contractors 
would not be responsible for loss or damage 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defts.* 
servants, the remaining portion being damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed : — Held : 
defts. were not liable, inasmuch as the con- 
dition fihat they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to lire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire. — Turner v. Civil Service 
Supply Assocn., Ltd., [192f)] 1 K. B. 60; 

95 L. J. K. B. Ill ; 134 L. T. 189. 

Ayinotation : — Folld. Fagran v. Green & Edwards (1925), 70 
Sol. Jo. 18,5. 

4b. .] — Lefts., furniture removers & 

warehousemen, contracted to carry pltf.’s 
goods from L. to O., the contract being sub- 
ject t(^ a condition that defts. would not be 
i-esponsible for fire. The goods, which were 
loaded on a motor van, were destroyed while 
in transit by fire, which was occasioned by the 
negligence of defts.’ servants. Pltf. sued 
defts. for the value of the goods : — Held : 
as defts. were bailees only & not common 
carriers, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as exempting them from liability for 16. 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 

— Pagan v. Green &; Edwards, Ltd., [1926] 

1 K. B. 102 ; 95 1.. J. K. B. 363; 134 L. T. 

191 ; 70 Sol. Jo. 185. 

5a. Upon terms limiting liability.] — Great 

Northern By. Co. v. L, E. P. Transport & 18. 

Depository, JjTD., No. 234a, post 

6. Add, Annotaiioyi : — As io (3) Refd. G. N. Ry. 

V, L. E. P. Transport & Depository, [1922] 31. 

2 K. B. 742. 

12a. .] — ^Turner v. Civil Ser- 

vice Supply Assocn., Ltd., No. 4a, ante. 


12b. .] — ^Fagan V. Green & 

Edwards, Ltd., No. 4b, ante , 

14a. Of goods accompanied by passenger.] — 

By Ix)ndon County Council (Tramways & 
Improvements) Act, 1911, s. 42: “Every 
passenger travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge ... all such luggage to 
be carried by hand “ under certain con- 
ditions. In respect to luggage which did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 50 lbs. to a customer, instructed 
his servant to convey it by one of defts.’ 
tramcars. The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but foimd that 
it had been lost. In an action brought by 
pltf. claiming damages : — Held : the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Coimcil were 
not common carriers of goods so as to bo 
entitled to the benefit of Carriers Act, 
1830 (c. 68). — Bosenthalv. London County 
Council (1924), LSI L. T. 563 ; 88 J. P. 
157 ; 22 L. G. B. 527. 

Add. Annotation : — Consd. G. N. By. v. 

L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

Add, Annotation : — Refd. G. N. Ry. v. 

L. E. P. Transport & Depository, [1922] 2 

iv. B. 742. 

Add, Annotation : — Refd. G. N. Ry. v. 

L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

Add. Annotations: — Refd. Q. N. Ry. v. 

Ij. E. P Transport & Depository, [1922] 
2 K. B. 742 ; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 60. 


Part II. — Private Carriers and Forwarding Agents. 


43. Add, Annolation : — As to (1) Refd. Phillips v, 
Britannia Ilygienic Jjiiundry Co., [1923] 1 
K. B. 539. 

44. Add, Annoiaiion : — Generally, Refd. Pratt v. 46. 

Patrick, [1924] 1 K. B. 488. 47. 

45. Add. Annotation : — Refd. Troy v. Eastern 


Co. of Warehouses Insce. & Transport of 
Goods, etc. (Petrograd) (1921), 91 L. J. K. B. 
6.S2. 

Add. Ciiaiion : — 15 Asp* M. L* C. 208. 

Add. Citations: — 91 L. J. K. B. 632; 15 
Asp. M. L. C. 387. 


PART I. SECT. 1. 

4 i. Carrying on basitu‘sn as carrirr — 
Furniture remover.] — Deft., a carrier 
& forwarding agent, tendered for tho 
removal of pltf.^s furniture in the 
following terms : ** Wo beg to quote 
£120. This pric .0 Includos all transit 
charges, inolnding delivery to house & 
unpacking, also ilsk of breakage, the 
value of any one package not to 
exceed £10.” This tender was ac- 


cepted : — Held: deft, was not in this 
transaction a common carrier, & Mer- 
cantile Law Act, 1918, s. 19, did not 
apply. — Wimox v. New Zealand 
Express Co., Ltd., [19233 N. Z. L. R. 
201.— N.Z. 

5 i. Carrier of ( 70 o<f»— 0/ all persons — 
For hire. >—Mathewson v, Mitchell, 
PooLEY V. Mitchell, [19251 4 D. L. U. 
384— CAN. 


PART I. SECT. 2. 

IB i. Haulage contractor — Person tow- 
ing damaged motor cars,] — Iversons 
engaged in the busiuoss of towing 
damaged motor cars are common 
carriers, Sc as such are entitled to 
retain the thing transported until 
payment for services rendered. — 
TERRY V, Automobile Owners 
Assocn. (1927), Q. K. 65 S. O. 390.— 
CAN. 
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Part III. — ^The Contract at Common Law. 


51. Add. Annotation : — Refd. G. N. Ry. v. 

L. E. P. Transport & Depository, [1922] 2 

K. B. 742. 

58. Add, Annotations: — As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 138 

L. T. 369. As to (2) Refd. Buerger v. Cunard 

S.S. Co., [1925] 2 K. B. 646. 

61. Add. Annotation : — Mentd. G. N. By- v. 

L. E. P. Transport & Depository, [1922] 2 

K. B. 742. 

66. Add. Annotations : — .As to (1) Refd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742 As to (2) Refd. G. N. Ry. v. 
L E. P Transport & Depository, [1922] 
2 K. B. 742. 

82. Add. Annotation : — Refd. G. N. Ry. v. 

L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

85. Add. Annotations : — Mentd. The Empress 

(1923), 92 I.. J. P. 42 ; Ellis' Trustee Dixon> 
Johnson, [1924] 2 Ch. 451 ; Pratt v. Patrick, 
[1924] 1 K. B. 488. 

90a. .] — Cheat Noutiiehn Ry. Co. v. 

. L. E. P. Thanspoht & Depositoky, J^td., 
No. 234a, post. 

92a. .] — Chests of tea of resps. were 

delivered to a railway co. for conveyance 
from A. to C. The railway broke down, & 
by an arrangement between the railway co. 
& applts., who were common carriers by w^ater, 
applts. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again : — Held : in so 


doing, applts. had not so far departed from 
their usual couise of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for the loss of the 
tea which was destroyed by fire wJiile on 
board one of their boats. — India Genehal 
Navigation & Ry. Co. v. Dkkiiari Tea Co. 
(1923), 93 L. .1. P. C. 108 ; 130 L. T. 554 ; 
10 Asp. M. D. C. 285, P. C. 

96. A dd. Annotations : — Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. Mentd. G. N. Ky. r. 
L. E. P. Transport I)epoBitory, [1922] 2 

K. B. 742. 

97. Add, Annotation : — Mentd. G. N. Ry. v. 

L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

98. Add,. Annotation: — Mentd. G. IS. Ry. r. 

1j. E. P. Transport Depositorv, [1922 J 2 
K. B. 742. 

114. Add, Annotations : — As to (1) Consd. Eronkc*! 
V, McAndrows, [1929] A. C. .515. Refd. ITuited 
States Shipping Board v. Bunge & Born 
(1024), 41 T. L. R. 73. As to (2) Refd. Buerger 
V. C^mard S.S. Co., [1925] 2 K. B. 616. 

122. Add. Dlstd. Silver Ocean 

S.S. Co. (1929), 40 T. L. R. 7S. 

123. Add. Annotation : — Consd. Silvi'r v Ocean 

S.S. Co. (1929). 10 T. J.. K. 7S. 

149. Annotations: — After “As to (2)” add 

“ Refd.’^ 

151. Add. Annotation : — Refd. Prager v. Blatsi>iel, 
Stamp & Heacock, [J921] 1 K. B. 500. 


PART in. SECT. 3, SUB-SECT. 1.— A. 


t i. .] — Tho onix« is on the 

carrier to prove that the loss is not 
due wholly or in part to hla negUgrencJO. 
& that ho took all known moans a 
reasonably pnident carrier should take 
to preserve goods from damage. — 
Canadian Northern Quereo Ry. 
Co. V. Pleet, [19231 4 D. L. R. 1112 ; 
26 Can. Ry. Cos. 238.— CAN. 

t il. .] — In accordance with 

a rule of the Canadian frei^l dassillca- 
tioti approved by Railway Board, goods 
wore loaded by tho owners, pltts., & 
uncle] tho standard bill of lading, cwirritirs 
are not liable for any loss or damage 
caused by the act or default of tho 
shipper or owner. An accident hap- 
pened thro]igh the tlooring of a car 
giving way on account of tho weight 
placed on it by pltfs. Tho defective 
flooring was known to both parties, 
but pltfa. alone knew the ase the oars 
wore to bo put to : — Held : tho acci- 
dent should bo attributed to pltfa.’ 
method of loading rather than to any 
broach of duty on part of defts. — 
Canadian WESTTNOHonsE Co., Ltd. 
V. Canadian Paoifio Ry. Co. (1923), 
54 O. L. R. 238.— CAN. 


t iii. Default of consignee .^ — 

Hatfield & Co. v. Canadian Pacific 
Ry. (N. B.), [1926] 2 D. L. K. 93.— 

CAN. 

t Iv. Position of Indian rail- 

ways .] — A railway co. In India under 
Indian Railways Act, 1890, is not 
an Insurer,, but is under the duty of 
taking a certain measure of roasonnblo 
care. — Great Indian Peninsula Ry. 
Co., Ltd. v. Jesraj Patwari (1927), 
I. L. R. 55 Calc. 132.— IND. 


77 iia. — .J — Northern 

Grain Co. v. Canadian National 
Rys. & Grand Trunk Pacific Rt., 
11922] 3 W. W. R. 733 ; 70 D. L. R. 
281.— CAN. 


77 V. Through sub-con- 

tractor's negligence.] — When a carrier 
undertakes for reward to can’y goods 
cY entrusts the mrriage of theun to a 
Rub-c5on tractor. Sc tho goods are subse- 
quently lost through tho sub -con- 
tractor’s negligence or that of his 
Hojwants, tho carrier is liahlc. Ix'canso 
there hjxs been a breach of his under- 
taking that ordinary care will bo 
exeroised m the carnage of tho goods. 
— WliAoN V. New Ze\land Exprerr 
C o., Ltd. (No, 2), [1924] N. Z. L. R. 
465.— N.Z. 

77 vi. -8, P. WiLBON V. New Zea- 
land Express CJo., Ltd. (No. 3), 
[1924] N. Z. L. R. 890.— N.Z. 

86 ill, — .1 — Goods wore dam- 

aged : — Held : defts. were not excused 
from liability by any spcctal contract 
in tho hills of ladingisriuod after delivery 
taken of the gemds, &, having failed to 
show that tho damage was not causiul 
by their fault or neglect, they wore liable. 
— Edqei'I', Ltd. v. Paotfic Great 
Eastern Ry. Co., [1923] i W. W. R, 
084 ; 32 B. C R. 37.— CAN. 

91 i. (foods destroyed — No writ- 

ten contract limiting liahility.] — Held: 
applts. were common carriers & were 
liable to owners for goods destroyed 
by lire without proof of negligence. — 
India General Navigation & Rv. 
Co. V. Uekhari Tea Co„ Ltd. (1923), 
L. R. 51 Ind. App. 29.— IND. 

PART III. SECT. 3, SUB-SECT. 1.— B. 

100 i. Goods stolen from car- 

rier's warehouse at destination — Carrier 
making no tear chouse charge,] — Held : 
holding the goods at owner’s risk, 
defts. could not be found liable for the 
loss iinieRS they weit.* guilty of wilful 
neglect or misconduet. — Brown v. 
Doahnion Exphers Co. (1921), 67 
D. L. n. 325 ; 51 O. L. R. 359.— CAN, 

100 ii. Consignee urith 


riAdicc of anneal— Bonded goods — ear- 
lier liable.] — Ukokge r. Canadian 
Northern Ry. Co., (1922) 53 O.L. 11. 
94.- CAN. 

100 iii. — > Carrier not 

liable — Failure of consnjiiee to remove 
goods within reasonable t%7nf.]"-D\A- 
MKNT & I’ZADKAWOLRKT f’. CANADIAN 

Kxprems Co , (19231 3 D. L. li. 1122 ; 
52 O. L. R. IH.— CAN. 

PART III. SECT. 3, SUB-SECT. l.-D. 

105 i. IllLgalitg as defence .] — Pltf. 
Hhippod l)y deft. co. intoxieating liquor, 
intending to have it sold in Ontario in 
Violation of provincial statute & of 
Doiuimou legiblation. Idtf. m tho 
shipping bill declared “ that this shiji- 
ment is of a ela«B & sbippeii under 
conditions permitted by law.” I’art 
of tho goons were stoleti from defts * 
oar at destination •— //fW .* pltf. could 
not Dxjover, as the cause of action was 
founded upon an illegal contract. — 
MA.TOR V. CANADIAN PaCIFIP JlY. Co., 
11922J 3 W. W. R. 512.— CAN. 


PART III. SECT. 3, SUB-SECT. 2.- B. 

sf. Who are .] — While there was in 
Irt'land an internal rebellion, with an 
aniiy employed to support it, armed 
raiders took goods from a ry ro. vho 
were conunon carnerK ; — Held * tiio 
raiders were ” King’s ICueiiiHN,” & the 
CO. was not bound to riMin burse the 
owner. — Secret Auv of S'iatf for 
War V. Midland Gup. at Wfrtern 
llY. Co. OF Ireland, 11923] 2 1. R. 
102.— IR. 


PART III. SECT. 4. 

155 i. Effect of ddag— Consignee may 
?fuse goods- ']\ Iff ! sure of damages .] — 
iECLERC V. R. (1920), 62 D. L. R, 324 ; 


PART III. SECT. 6. 

-Devlin v. 
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201. Add. Anr\otaiion Refd. Prager v. Blatspiel, 
Stamp & Ueacock, [1924J 1 K. B. 566. 

208. Add. Ayinoialions : — Refd. Transoceanica Soc* 


Italiana di Navigazione r. Shipton, [1023] 
1 K. B. 31 ; Prager v, Blatspiel, Stamp & 
Heacock, [1024] 1 K. B. 566. 


Part IV. — Modifications of the Common Law Contract. 


232. Add. Armoiaiion :—As io (1) Refd. G. N. Ry. 
V. li. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

234a. .] — A carrier who regularly rcceivefl 

goods for carriage upon terms limiting his 
liability may be under the obligations & 
subject to tlie liabilities of a common carrier 
in so far as the limitni-ion of liability does not 
extend. He does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is hablo only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsisl/('nt vith the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whetlKU* the carriers are 
common carriers bound by llu‘ custom of the 
realm to carry goods provid(*d tliey are safe 


& fit for carriage or whether they are a rail- 
way CO. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivt'ring of goods, must give warning of the 
danger ; othci*wise he impliedly warrants 
that the goods are safe & fit for carriage. 

Forwarding agents delivered to a railway 
CO. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in cert/ain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insufficient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 


Gkand Tuunk llY. Co. OF Canada 
(1870), .SO XT. C. K. 687.— CAN. 

159 ix. .1— 

PottTAar, MiiJ.TNQ Sc Tranritir Co. v. 
Orani) Trunk 1*acific Ky. Co., 

I1928J 3 U. L. H. 8J ; .S3 Man. L. U. 
91 ; fl023| 2 W. VV. R. 88.— CAN. 

169 X. Delay in 

delivery.] — Hatfield & Scott, Ltd. 
V. Canadian Pacific Rt. Co. (1021), 
.67 D. L R. 463.— CAN. 

169 xl. .1 — India 

General Navioation Sc Ry. Co., 

Ltd. r. Gttudhartlal Qorerdiione 
Par (1027), X. L. R. 64 Calc. d30.— 
IND. 

165 ii. Oonds 

da triaged.] - -V^'liQYQ goods nro darnafired 
ill trannit & have boon in tho hands of 
a number of camors, tho vi'iidor must 
prove the darnnKe took plaec while in 
tho ciist-ody of ttie currier ho Is suiriR. 
— Rore & Laflamme, Ltd. v. CTamp- 
BELL, WllSON & Stkatitdee, Ltd. iS: 
Grand Trunk I^actfic Ry. Co., 
110231 1 I). L. R. 397.— CAN. 

1 65 iii. Shnri delivery.] 

— Held : defts. had dlsciiar^^ed the 
onus of BhowinB that tiiey liad trans- 
f(‘TTed the goods in good order & con- 
dition to another carriiT in tho usual 
course for oonveyanoo or doliveiy. Sc 
they thereupon ooased to be liable.— 
Harris v. Hublin & Soitth K astern 
Rt. Co., [19271 I. R. 137.— IR. 

Bg. What contiignce 7nusl prove — That 
poods in good condition when shipped — 
That goods antnally parsed over line of 
defendants.] — Nova Sales Co. v. Cana- 
dian Pacific Ry., [1026] 3 D. L. R. 
919.— CAN. 

PART III. SECT. 6. 

0 i. Goods sent to specified wharf. 1 

— Held : evidence of a constructive 
delivery, which imposed on tho carrier 
the duty of taking tlio poods on board. 
— Morrison v. TTiomphon (1877), 11 
N. S. R. (2 R. & C.) 411.— CAN. 

PART III. SECT. 7, SUB-SECT. 1. 

d i. .] — Goods carried by defts. 

for pltf. : — Held : at owner’s risk 
while in dofts." warehouse at point of 
destination. — Brown v. Dominion 
Express Co. (1921), 67 D. L. R. 326 ; 
61 O. L. R. 359.— CAN. 


d ii. .1 — When poods entrusted 

to a shipowner, tradinp as a common 
carrier, have leaclicd their destination 
& been stored pending removal by 
tho consignee, the carrier ceases to be 
liabh* as an insurer. — Oakley v. 
WniTEDouBE & Co. (1921), 17 Tas. 
L. R. 126.— AUS. 

e i. >9. P. O’Neill v. Great Western 
Ry. Co. (1857), 7 C. P. 203.— CAN. 

f ii. .] — SEORETARr OF STATE V. 

Har Kihhan Dab-Kttra Mal (1926), 
I. L. R. 7 hull. 370.— IND. 

PART III. SECT. 7, SUB-SECT. 2. 

182 ii. .] — Premier Lum- 

ber Co. r. Grand ’J'hunk Pauiftc Ry. 
Co., [1923] 1 J). L. R. 649 ; [1923J 
S. a R. 84 ; 1 W. W. IL 473.— CAN. 

182 iii. .1 — Northern 

EU'K’TRIo Co., Ltd. r. Canadian 
Paoifto ItY. Co. Sc Fillmore Kitral 
Tet.ei'Hone Co., Ltd. Sc Wiberu, 
[1923] 3 D. L. R. 781 ; 3 W. W. R. 
278.- -CAN. 

PART III. SECT. 7, SUB-SECT. 3. 

p i. Delivery wiUiout requiring 

surrender of bills of lading — Delivery 
after indorsement of hills of lading as 
security.]- ~IJ eld : the carriers were 
liable.— Hickman Grain Co. v. 
Canadian Paciiuo Rt. Co., [1927] 
1 H. L. R. 861; 1 W. W. R. 317; 32 
C. R. C. 333 ; 36 Man. L. R. 322 ; revsd. 
sub Horn. Canadian I’acipic Ry. (Jo. 
r. Hickman Grain Co., [19281 1 D. L. R. 
1069; 11928] S. C. R. 170; 34 C. R. C. 
238.~CAN. 

P ii. .] — Campbell v. Canadian 

Pacific & Canadian National Ry. 
Cor. (1924), 30 Can. Ry. Cas. 380.— 
CAN. 

PART III. SECT. 7, SUB-SECT. 6. 

B i. .] — Held : a consignee by 

delay in acoeptiiig delivery cannot 
extend the period of the contractor’s 
liability as such. — I’ oRTage Miiajno 
Sc 'i’RANSFER CO. V. GRAND TRUNK 
Pacific Ky. Co., [1923] 2 W. W. R. 
88.— CAN. 

sk. Rights of carrier — To sell — 
Miuit be exercised with reasonable 
diligence .] — Davis r. Elliot (1024), 
55 O. L. R. 683.— CAN. 


PART HI. SECT. 7, SUB-SECT. 6. 

199 i. When justified — Refusal of 
consignee to pay charges.] — Patel v. 
Keeler & Co., [19231 App. D. 506. — 

S. AF. 

PART III. SECT. 7, SUB-SECT. 7. 

201 i. Whether agent for sale of 
necejtsiiy — Perishable goods — Sale with-' 
out communicating vdih owner.] — Whore 
poods canied bv a railway co. are 
liable to pensh while in its possession 
because of tdie consipni'o's delay in 
taking delivery, the co. has tho ripht 
to advertise & sell tho poods without 
any notice to tho consipnor, wlud-her 
or not there are any tolls payabh*. — 
Alberta Potato Sc Vegetable Co. 
v. Canadian I^acific Ry. Co. (Alta.), 
[1927] 2 D. lu R. 813; [1927J 2 

W. W. R. 65 ; 32 Can. Ry. Cas. 366.— 
CAN. 

PART III. SECT. 8. 

c. Add *• revsd. (1921), 64 D. L. R. 
316 ; 60 O. L. R. 223.” 

0 i, — ,] — Nazzareno V. Al- 

aoMA Eastern Ry. Co. (1922), 70 
D. L. R. 268.— CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 

si. Condition requiring notice of loss — 
Absence of notice bar to right of axtion .] — 
I’REMiER Lumber Co. v. Grand Trunk 
Pacific Ky. Co., [1923) 1 D. L. R, 649; 
[1923] S. C. R. 84 ; 1 W, W. R. 473.— 
CAN. 

■m. 8. P. Northern Electric Co., 
Ltd. V. Canadian Pacific Ry, Co. & 
Fiiamore Rural Telephone Co., Ltd. 
feWiBERG, [1923] 3 D. L. R. 781; 3 
W. W. R. 278.— CAN. 

sn. United States freight classifica- 
tion.] — A contract of carriage of goods 
from tho United States to Canada 
made according to a freight classifica- 
tion In use in the United States, 
whereby the carrier’s liability was 
limited to a oert^iln amount : — Held : 
to bo authorised by Railway Act, 
1919 (c. 68), B. 322 (4), & such classifica- 
tion Sc limitation were binding on the 
shipper. — Sporle v. Great Northern 
Ry. Co., [1925] 3 D. L. R. 302 ; [1925] 
2 W. W. R. 385 ; 30 Can. Ry. Oas. 186 ; 
35 B. C. R. 232.— CAN. 
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against the forwarding agents to recover this 
Slim as damages for breach of warranty : — 
Held : (1 ) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
goods ; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods ? (3) they were 
entitled to recover from the forwarding 
agents, tis upon an implied warranty that 
the carboys were tit to be carried, the amount 
they had paid to the owner of the felt goods 
for the damage done to his goods. — Giikat 
Nouthern Ry. Co. v, L. E. P. Tkanspout & 
Depository, Ltd., [1922] 2 K. B. 742 ; 91 
L. J. K. B. 807 ; 127 L. T. 604 ; 38 T. L. B. 
711, C. A. 

241. Add. Annotation : — Refd. Dew v. United 
British S.8. Co. (192cS), 9S L. .1. K. B. 8S. 

262. Add. Annoiaiioyis : — Refd. The Clmstel Vin- 
nen, [1924] P. 01 ; Elder, Dempster v. 
Paterson, Zochonis, Grilliths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. 0. 522. 

265. Add. Annoiatious : — Consd. Turner v. (4vil 
Service Supply Assocu., [1920] 1 K. B. 50; 
Forb(*s, Abbott & Ijonnard v. G. \V. By 
(1927), 41 T. L B. 97. Refd. J^'agan v. Green 

Edwards, [1920] 1 Iv. B. 102. 

266. Add. Annoiafiofis : — ds to (I) Apld. Gossc 
Millard v. Canadian Government Merchant 
Marine, American Can Co v Sanie, [1927] 
2 K. B. 432. {See [1928] 1 K. B. 717.) Refd. 
r^avton V. General Steam Navigation <k). 
(1928), 130 L. T. 002. As to (2) Refd. Butter 
V. Palmer, [1922] 2 K. B. 87 ; Eagan v. Green 
<Sc Edwards (1925), 70 Sol. Jo. 185. (JeneraJli/, 
Mentd. Wasserman v. Blackburn (1920), 43 
T. R. 95. 

267. Add. Annotations : — Refd. Ambatielos v. 
Anton .Turgens Margarine Works, [1922] 2 

K. B. 185 ; Butter v. l*almer, [1922] 2 K. B. 
87. 

271. Add. An7iotalio}i8 : — As to (1) Apprvd. & 
Apld. L. <fc N. W. By. p. Neilson, [1922] 2 
A. C. 203. As to (2) Apprvd. & Apld. 

L. & N. W. By. V. NeUson, [1922] 2 A. C. 
203. Consd. Buerger v. Cunard S.S. Co., 
[1925] 2 K. B. 040. 

300. Add. Annotation : — As to (2) Consd. Ehingei' 
V. S. E. & C. By. & Pullman Car Co. (1922), 
38 T. L. B. 078. 

302. Add. Annoiaiion : — Refd. Bosenthal v. L. C. C. 
(1924), 131 L. T. 503. 

342. Add. Annotations : — As to (1 ) Refd. Bosenthal 
r. L. C. C. (1924), 131 L. T. 503. As to (2) 
Consd. Rosenthal v. L. C. C. (1924), 131 L. T. 
503. 


347. Add. Annotations : — As to (2) Apld. G. N. By. 

V. L. E. P. Transport & Depository, [1922] 

2 Iv. B. 742. As to (3) Apld. G. N. By. i;. 
L. E. P. Transport Depository, [1922] 

2 K. B. 712. 

351. Add. Annotations : — Refd. G. N. By. v. 
li. E. P. Transyjort & Depository, [1922] 

2 K. B. 742 ; Forbes, Abbott & Lennard v. 
G. W. By. (1927), 44 T. L. B 97. 

352. Add. Annoiaiion: — As to (1) Refd. Brown v* 
Harrison (1927), 90 L. J. K. B. 1025. 

376. Add. Annotation : — As to (4) Refd. Nuiian v. 
Southern By., [1924] 1 K. B. 223. 

381. Add. AnJiotation : — As to (1) Consd. G. N. 
By. V. L. E. P. Transport & Depository, 
[1922] 2 K. B. 712. 

403. Add. Annotation : — As to (1) Refd. G. N. By. 
r. L. E. P. Transport A Depository, [1922] 

2 K. B. 742. 

411. Add. Aiuiotation : — As to (1) Refd. G. N. By. 
V. L. E. P. lYansport A Depository, [1922] 

2 K. B. 742. 

416. Add. Annotation : — Generally^ Mentd. G. N. 
Bv. r. L. IG. P. Transport A Depository, [1922] 

2 K. B. 742. 

426. Add. Annnfatioiis : — As to (2) Apld. He City 
Eqiutablc* Fire Insce., [J925J Ch. 407. Refd. 
Mt‘tropoliian Water Bourd v. L. A N. E. By. 
(1921), 131 L. T. 123. 

436. Add. A^inoiaii'OL : — As to (1) Refd. Elder, 
Dempster v. l^aLu'sun, Zochonis, Griiliths 
ijcv\is Stc*am Navigation Co. v. Paterson, 
Zochonis, [1921] A. C. 522. 

442. Add. A)inofulions : — As to (2) Consd. He City 
Equitable Fire lusce. (1921), 40 T. Jj. B. 853 ; 
Metropolitan Water Board v. L. A N. E. By. 
(1921), 131 L. T. 123. 

452. Add. Annotations: — Overd. L. A N. W. By. 
V. N(‘ilson, 1 1922 ! 2 A. C. 203. Consd. Buerger 
V. Cunard S.S. Co., 11925J 2 K. B. 64G. 

453. Add. Annolathm : — Consd. NeUson v. L. A 
N. W. By., [1922] I K. B. 192. 

454. Add. Cda/tmj.s*:— [1922] 1 K. B. J92 ; afjd. 
sub nom. JjOxS^don A Nortu Westeiin By. 
Co. r. Nkiuson, [1922] 2 A. C. 263; 91 

J. . J. K. B. 080 ; 38 T. L. R. 0.53 ; 00 Sol. Jo. 
502, 11. L. 

Add. Annoiaiions : — Apld. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 640. Refd. Turner 
Civil Service Supply Assocn., [1920] 1 

K. B. 50. 

460. Add. Chtations :—affd., [J922J 1 A. C. 178; 
91 L. J. K. B. 423 ; 127 L. T. 1 ; 38 T. L. B. 
359 ; 27 Com. Cas. 247, 11. L. 

13G ; U P. a II. 110.— CAN. 

1 (p. GO) i. —.1-- 

ruiiAN Das V, East Indian IIy. Co. 
(1027), ]. L. 11. G Pat. 718.— IND. 

1 (p. G9) ii. — .1— 

Stiko N aka in V. East Indian liy. 
(1927), 1. L. K. 00 All. 21G.— IND. 

n (p. G9) i. .] — 

IMabon tV Jtisen Piano Co. v. Canadian 
I’Aeine ItY. Co. (190.S), 8 W. L. 11. 
9:il , 1 yoHk. L. K- 213 ; 8 Can. liy. 
Can. 3G9. -CAN. 

n (p. G9) ii. .]~ 

SEenuTAiu OF State r. (Jiianaya 
Lal-Siu Kirtian (1928), I. L. It. 10 
Lah. 329.— IND. 


PART IV. SECT. 1. SUB-SECT. 4.~A. 

o i. Goods lost — No proof of 

misconduct of carrier's servants — Car- 
rier not liable .] — South Aituoan Kys. 
V. CONIIADIK, [1922 J App. D. 137. — 
S. AF. 


PART IV. SECT, 1. SUB-SECT. 7. 

6 i. " Value at place <£' time of 

shipment.**] — IJcM : the value must 
not be oalculat/od at the cost price to 
the owner at the pliuje where he boug’ht 
the grooda. but at the market value of the 
goods at the place & time of shipment. 
— Thompson v. Canadian 1*acihc 
By. Co. (1922), 52 O. L, B. 306.— CAN. 


so. Goods ixcccdimj deckoed valtu — 
Shipper hound bp (urtajcd value ] — 
SPOUL15 V. Cheat Nuktijeun Kv. Co , 
[19251 3 D. L. R. 302 ; |1925J 2 W. W . 
R. 385 ; 30 C^an. Ky. Cas. 180 ; 35 
B. 0. R. 232.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4.- B. 

p. .] — Tamboi.i 

V, Great Indian Pkninbuda P^y. Co. 
(1927), bb L. B. Ind. App. 67.— IND. 

e (p. 69) i. Mu.st be approved 

by liailway Commissioners Board- 
Onus of proof of approval on earner . )- ~ 
8PORLE V. Great Northern Ry. Co., 
[19241 4 D. L. K. 184 ; 3 W. W. R. 
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Part V. — Carriage of Persons 


480. Add. Annotation : — Refd. Phillips v. Britannia 
llygenic Laundry Co., [1923J 1 K. B. 639. 

492. ,.'^1 dd. Annoiahon :'~ As to (2) Refd. Mancli ester 
Corpn. V . Farnwortl) (]929), 46 T. L. 11. 85. 

516. Add. Annoiutio7i8 : — Consd. Brandon v. 
Osborne Garrett, [1924] 1 K. B. 648 ; The 
I*aludina, [1926] P. 40. Refd. Singleton Abbey 
(Owners) v. Paliidina (Owners), The Paludina 
(1926), 96 L. J. P. 135. 

536. vltZd. Annotation Singleton Abbey 

(Owner's) l*aludina (Owners), The Paludina 
(1926), 95 L. J. P. 135. 

560. Add. Annotation :~—As to (2) Refd. Sharpe v. 
Southern Ry, (1925), 133 L. T. 693. 

560a. Warning not heard by passenger — 

Passenger asleep.] — ^Pltf. was a passenger on 
defts.’ railway to G. by a train W'hich arrived 
at tJiat station wlule it was still dayliglit. 
Owing to the train being loo long for the plat- 
foi-m at G., upon its arrival there the hind- 
iriost carriage, in w4iich jiltf. was, stopped 
short of tlio platform. A porter shouted to 
the passengei*8 to keep their seats, but pltf., 
who was asleep, did not hear him. On waking 


pltf. realised that he was at G. station, & 
fearing that he might be carried on, got out 
in a hurry without looking to see what he 
was stepping on. There being a drop of five 
feet from the cari'iage floor to the ground, he 
fell & was injured : — Held : even if in the 
circumstances defts. were negligent, of which 
the ct. tho^ht there was no evidence, pltf.’s 
act in getting out without looking whei-e he 
was going was contributory negligence, & 
defts. were not responsible. — Shabpe v. 
Southern By. Co., [1925] 2 K. B. 311 ; 94 
L. J. K. B. 913 ; 133 L. T. 693 ; 69 Sol. Jo. 
775, C. A. 

571. Add. Annotation : — Distd. Sharpe v. Southern 
By., [1925] 2 K. B. 311. 

572. Add. Annotation : — Refd. Sharpe v. Southern 
By. (1925), 133 L. T. 693. 

573. Add. Ayinotaiion: — As to (1) Consd. Sharpe 
V. Southern By., [1925] 2 K. B. 311. 

578. Add. Annotation Apld. Broome v. Agar 
(1928), 138 L. T. 698. 

579a. S. P. Whitkuouke v. Midland By. Co. 
(1860), 30 J. P. 760. 


PART V. SECT. 2. SUB-SECT. 1. 

483 i. Not liable for mere accident— 
Ajiuri from ncohuetu'c or miscotuluct .\ — 
Mills v. Canaihan PAriFio Steam- 
sinrs, Ltd. Q. ll, «5 S. C. }48. 

—CAN. 

48311. .] -March ESHEAULT 

V. Canadian Natrjnal llys. (11)26), 
Q. K. 42 K. 13. 355.--CAN. 

488 i. Caused hyactofslrayiuer.] — 

If au aculdcDiiHduoto the train leaving 
the niotalH, primd facte t?i(' railway no. 
ib'K’ullLy of If an ancidoiiL 

is caiisod to a train by evilly ‘dispasod 
persons over wliom the railway co. 
had no eoiitj'ol or any rt'asuu to antici- 
pate lliat tliey intended to carry out 
their design in tlio sector in wliicJi tlie 
accldtiut oociirrecl, tiie railway co. will 
not he liable for ne«:lia:enco or for 
ilarnafres.— .I ewan Kam KiiEnitY v. 
East Indian JIy. Co. (1U24), 1. L. K. 
.^.1 Calc. 861.— IND. 

490 ii. Opening carnage 

rf(»or.] — While a siroet car was backing 
up to a platforui which it hud overnm, 
a paswcngcr op(‘iu‘d one of the rear 
doors without the knowledge of the 
conductor or inotorniaii. The door, 
which oixJiicd outwards & projiictcd 
over the platform, stnick pltf., who was 
standing on the platform w'aiting for 
a car. The conductor was inside the 
oar collecting fares, & had left the door 
unlocked unguarded, although the 
motorinan had informed him that he 
was going to hack up : — 11 (M : defts. 
were liable. — Odeoaard v. Winnipeg 
Eleotrio Co., (19271 4 D. L. U. 387 ; 
11927 I 2 W. W. R. 589 ; 36 Man. L. R. 
592.— CAN. 

497 ii. Driver of omnibus stoop- 

ing doim to recover tickets on floor .] — 
Rradjjcv V . J3ell Bub Co., (1928J 
N. Z. L. Li. 201.— N.Z. 

512 i. Act done in course of 

employment.]— I'ltf., a iiassenger upon 
a flouth-bound car of an electric street 
ry- oo., got off at a stopping plaxM), & 
crossing behind tlu5 liar, attcmjited to 
jiass over the rails used by the north- 
bound eara, & was stimck by a oar 
injured. She had followed the direc- 
tions given her by the conductor of 
the south-bound car : — Held : pltf. 
was entitled to recover. The way 
pltf. was dii*ectod to take wtw dangerous 
& this was known to the conductor. — 
Forster v. Toronto Ry. Co. (1921), 
67 D. L. R. 441 ; 51 O. L. R. 136.— 

nAitf 


PART V. SECT. 2. SUB-SECT. 3. 

k 1. Dye-law prohibiting 

passengers from ridirt^j on car plat- 
forms.] — WlieitJ it was proved that 
I>Itf. could not, by ext^rcise of reason- 
able cttitj, have avoided the accident, 
that there was standing room inside 
the car, but standing pobScugerB 
])re vented him from going in : — Held : 
I)ltf. woe entitled to msover. — KiME 
r. Hamilton Radial ICLKcriRio Ry. 
Co. (1921), 50 O. L. R. 113; 64 

D. L. R. 191 —CAN. 

PART V. SECT. 2, SUB-SECT. 5. 

p. Add revsd. (1920), 48 O. L. R. 
386 ; 19 0. W. N. 221.'' 

p i. Train slopping before reaching 
station — No duly to warn passengers .] — 
CUAND Trunk Ry. Co. of Canada v. 
Mduitiy, 1 1924 j 1 1). L. R. 450 ; (1924] 
S. C. R. 101 ; 20 Can. Ry. Gas. 398.— 
CAN. 

q i. .] — As long 

as tiio entronoe doors of a street oar 
are open while the car ib standing at 
a jiusbenger landing i»laoo there is a u 
implied invitation extended to iii- 
tondiiig iiassenger to enter the car, 
6c it is the duty of the conductor iu 
charge of the car to afford them a 
reusouablo opportunity to do so in 
safety. He is therefore negligent in 
giving the signal to start the car before 
the entrance doors arc closed & all 
persons attempting to board the car 
are safely on. — W ilhon v. Winnipeg 
Electric Ry. Co., [1922] 2 W. W. R. 
610 ; 68 D. L. R. 617.— CAN. 

8 i. Conductor not on 2 dal- 

form.] — A tramway cimductor, as the 
car was approaching a stop If 
required ’* station, w'cnt on to the top 
of the car to change the screens which 
showed the dostination of the car, 
having satisfied hinmelf that there was 
no OIK? w'ho wished to hoard the car, 
Ac that an elderly woman inside the 
car, the only passenger, showed no 
sign of wishing to get off. The 
passenger, who thought she had given 
a signal to stop, slopped on to the 
footboard & w’aa jolted off after the 
car had pai?scd the station, & was 
injured : — Held : no blame attached 
to the conductor, & the accident was 
duo to tho fault of the passpngiir. — 
Gray v. Glasguw Cobpn., (1926] S. C. 
967.— SCOT. 

684 V. Passenger thrown down.] 

— Held: there was negligence on the 


part of doft*>.' servants, & deft, liable 
in damages. — G uilday r. Winnipeg 
iOLEtn'Rio Ry. Go., (19221 3 W. W. R. 
498 ; 70 I). L. R. 517.— CAN. 

t i. Passenger stepping from moving 
car — Accident ax>oidable by exercise of 
reasonable care by carrier.) — Griffin 
V. Cai»e Breton Electric Co. (1921), 
63 1>. L, R. 251 ; 65 N. S. R. 19.— 
CAN. 

t ii. In coniraveniion of hye^ 

law. 1 — field : a contravention of an 
absolute statutory provision precluded 
a claim for damages. — Hill v. Grand 
Trunk Hy. Co. (1922), 62 O. L. R. 
608.— CAN. 

u 1. Whal is dangerous cimdifion.] 

— Elliott v. Toronto Thanspohta- 
TtoN OoMMiflSiON, (1927) 1 D. L R. 
259 ; 32 Can. Ry. Cas. 200 ; 59 

O. L. R. 609.— CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

686 ii. .] — Deft. co. gratuitously, 

8c for hoi own eonveiiienco, carried 
pltf. some four hundred yards post a 
station, where she w^as allowed to 
alight. At this place the gioimd was 
not level, & a person living along tho 
line had been permUted for his own 
convenience to lay down on the nght 
of way a platform, ono cud of which 
rested on a plank. Pltf. descended 
safely to the platform, but in passing 
from It she fell & w'as inpired, owing, 
as alleged, to some defect In the con- 
dition of tho plank supporting It : — 
1/cld : the CO. w^as not liable. — Burke 
V . British Columria Electric Ry. 
Co.. Ltd. (1900), 7 B. C. R. 85.— CAN. 

592 ii. .] — Where a 

posBOuger, arriving at a station at 
night, walked along a platform, not 
intended but frequently used as a 
means of exit, but which was not In 
any way guarded, Ac, after leaving the 
platfoim, fell Into au excavation in 
the railway co.’s grounds & was 
Injured : — Held : tho co. were liable. — 
ULDiUGHT V. Grand Trunk Ry. Co. 
OF Canada (1895), 22 A. R. 286. — CAN. 

sa. Waiting room — Passage leading 
to “ Ladies ToUet *’ — Vrilighted dt un- 
locked door opening on to stairs to 
basement.] — Pltf. *8 wife entered a 
passage leading from a waiting room, 
above the entrance to which were the 
words “ Ladies Toilet." The passage 
bad three doors loading off it on the 
left. Tho first was apparently that 
of a private office, tho second was 
marked " Ladles Toilet " but was 
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697. Add, Annotation : — Apprvd. & Apld. Letang 
V, Ottawa Electric Ry., [1926] A. C. 725. 

598a* .] — ^Applt. met with an 

accident on reaps.* property by using some 
slippery steps giving convenient access to 
their tramline. She sued resps. for damages. 
Resps. contended that applt. had been guilty 
of contributory negligence, 6z> that the max bn 
“ Volenti non fit injuria ” applied to prevent 
her from receiving compensation ; — Held : 
unless resps., who liad invited applt. to use 
the access A were bound to keep it retisonably 
safe, established that slie understood the 
extent of the danger which slie was incurring 
& that she resolved to undertake the risk, 
the defence of “ Volenti non fit injuria ** 
failed. — Letang v. Outawa Electric Ry. 
Co., [1920] A. C. 725 ; 95 L. J. P. C. 153 ; 
135 L. T. 421 ; 42 T. li. K. 590, P. O. 

598b, Whether escalator dangerous.] — 

Alexander v, City A SouTir Eondon Ry. 
Co. (1928), 44 T. L. 11. 450, 1). C. 

603. Add, Annotation : — Ah to (3) Refd. Montreal 
City V. Watt & Scott (1922), 128 L. T. 147. 

605. Add. Annotation : — Refd. Nunan v. Southern 
Ry., [19231 2 K. B. 703. 

609. Add. Annotation : — to (2) Consd. Sharpe v. 
Southern Ry., [1925 J 2 X. B. 311. 

620. Add, Annotation : — As to (1) Refd. Phillips v, 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539. 

629. Add, Amiofaiion Refd. Gayler & Pope v, 
Davies, [1924] 2 K. B. 75. 

638. Add, Annotation — Refd. Pratt v, Patrick, 
[1024] 1 K. B. 488. 

64*6. Add, Annotation : — Refd. Mersey Docks & 
Harbour Board v, Procter, [1923] A. C. 253. 

662. Add, Annotation: — Refd. Ruffv-Arnell, etc. 
Co. V. R., [1922] 1 K. B. 599. 

683a. Necessity for submission to Rates 

Tribunal of schedule for standard season 
tickets .] — lie Standard Charges Schedules, 
N(). 1323a., TpoU, 

683b. Season ticket rates — Continuation of — 

1921 Act, s. 34.] — Southend Corrn. v, 
IjOndon Midland Sco'rnsiT Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 216. 

684. Add, Annotations: — Consd. Pagan v. Green 
& Edwards (1926), 70 Sol. Jo. 185. Refd. 
Nunan v. Southern By., [1924] 1 K. B. 223. 


686a. Railway company — Whether applic- 

able — Action under Fatal Accidents Act, 
1846 (c. 93).] — Whei*e a passenger by rail- 
way, who has agreed with the railway co, 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the darruiges recoverable 
by his dependants in an action under the above 
Act ore not limited to such agreed sum. — 
Nunan v. Southern Ry. Co., 1 1924] I K. B. 
223 ; 93 L. L K. B. 140 ; 130 L. T. 131 ; 40 
T. L. R. 21 ; 68 Sol. Jo. 139, C. A. 

Annotations —Consd. Thompson r. h. M. & S. Ry. 

8 Jj. .T. K. B. Gir>. Mentd. Venn v. Tedosoo, llDiJGJ 2 K. L. 

227. 

685b. Injury on Journey by special 

train.] — ^Pltf. was engaged fxs a workman 
by contractors to the Ministry of Health tor 
the construction of a road near H., A the 
Ministry made witli deft, railway co. arrange- 
ments for a special train to take i^ltf. A otlier 
men from C, to H., a distance of twenty-six 
miles. PJtf. received from his employers a 
voucher whicli was a<l dressed to the booking 
clerk A which contained these words : “ On 
suri’cnder of this voucher please supply tlie 
bearer with a return workman’s ticket to 11. 
by any ordinary workman’s train without 
payment. This V(»ucher is only available 
by workman’s train.” 'I'he voucJicr, on 
presentotion at the booking oIVk'c, was ex- 
changed for a ticket. One side of thi^ ticket iiad 
onit{^n/cr«/ia)the words : ” vSe<L back. Work- 
men. By special cheap tr/iin for the ‘ working 
classes.’ ” On the otlnu* side wej’c (inter alia) 
tlie words : “ This ticket is Lssued subject b; 
the bye-laws, rules A regulations of the Man- 
aging Ckmimittee,” A “ This ticket is issued 
subject to the conditions mentioned m tlio 
Managing Committee’s Act (62 A 63 Viet, 
c. clxviii), A its use by tli(‘ liolder is to be 
taken lis evidence of a bj)e(*ial contract upon 
those conditions. Tlie liability of th(i co. is 
Ihiiited to a sum not exceeding £100.” The 
above-mentioned Act conUuned provisions 
as to the running of w^orkmen’s trains on the 
particular railway' within twenty miles of 
London, A limited the (;o.’s liability to £J00, 
subject to certain conditions. PJtf. was 
injured by a collision between his train A 
iinother train. In an action tor damages 
defts. admitted negligence, but contonded 
that the issue of the ticket created a special 


locked , A the third, a few feet beyond, 
was Ktaudiui? open. 'J'hero was no 
artificial light in the paBsage, & the 
dayllffht was waning:. Pltf.'s wife 
passed through the open doorway A 
immediately fell down a flight of stairs 
into the basement l)elow, A whs 
severely injui'ed: — Held: the third 
doorway was a trap or concealed place 
of dangrer, A was a placxi to which pltf.’s 
wife might reasonably have been 
expected to go in the belief, reasonably 
entertained, that she was outltlod or 
invited to do so. — ICisiOWLTON v. 
Htpko Eijectuio Power Commission 
OF UNTAliio, [192C] 1 D. L. li. 217 ; 58 
O. L. li. 80.— CAN. 

Bd, Doors leading from — Duty 

of carrier,] — The public cannot assume 
that access is allowed through all the 
doors opening into or leading into or 
loading out of a waiting room. When 
the doors intended for public use are 
indloated, failure to put on the other 
doors iioUces that ingress throiigh 
them Is forbidden does not amount to 
negligence ; on the contrary, the 
absence of any notice should put the 


public upon iiKiuiry whether it should 
attempt to open these doors A to 
proeeed further into a place whore It 
has no business. But, even if failure 
to keep such doors locked may amount 
to negligence, the earrior will not be 
liable for an accident to a passenger 
whore the cause of the accident was 
the passeiiger’s own want of caution in 
proceeding beyond such a door in the 
dark A in a Htrange place. — C anadian 
National livs. Cfo. v. Lepauk, 1 1927 J 
3 D. L. R. 1030 ; [1927] S. C. It. 575. — 
CAN. 


claims for personal injuries sustaineiJ 
while tra veiling. In an aetien to 
recover damages for injuries dming 
transportation, due to lh(‘ neghgi'nee of 
the ry. co.’s servanls i—’i/eZd ; the* fact 
that the attendant had not paid any 
far© was due to the fact lliat the I’y. 
eo.'a agent made no attempt to collect 
the faro, A the ry. co. w'us rcspoiiMbh' 
for the omission ; the altcnduiit was 
a full-fai-e passenger A not a tiesjjUbbor 
A was entitled to I'ecover dainagcb.- 
bTI'jW'^ART V, GrANJ> TRUNK I’ACH'IC 
Uy. Co., [1924] 1 D. L. K. SHJ ; 1 
W. W. li. 473.— CAN. 


PART V. SECT. 2, SUB-SECT. 11. 

p I. . 1 — The form of 

contract or shipping order used a 
ry. CO. in connection wdth trans- 
portation of live stock provided that 
an attendant should accompany the 
shipment, but should not have the 
light to travel free or at. a rate loss 
than the ordinary fai^, unless ho had 
signed the special form of contract 
printed on the back of the shipping 
bill, which contained limitations a.*i to 
0*1 n 


PART V. SECT. 2. SUB-SECT. 12. 

sm. Passenger stand n\u on plufformof 
VKwivn car .] — A pas-icnger who leaves 
hw seat in a truinwiiv oar A goes on to 
the platfoini, whilt* tlie eai is in motion, 
is not neeehsanlv guiltv of eontnbutory 
negligence shonUl li<' nu'etwdlh an acci- 
dent wdiile on the platform, the question 
depending in esth case upon the par- 
ticular circuruhtauces. — B uchanan i*. 
Glasgow Cokpn., [1921] S. O. tt58. — 
SCOT. 
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(jontract between themselves & pltf. whereby 
their liability was limited to £1 00. The ct. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on tlie back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journey Held : although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
ju'ivate Act, & contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from Ijoudon, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the ('ontract was 
made was that the co.’s liability should be 
limited to £100, & jjltf. could recover no more 
than that amount. — Hearn v. Southern Ry. 
Co. (1925), 41 T. L. R. 305, C. A. 

685c. Time limit for making claim.] — Pltf. was 
received by defts. under a contract to be 
carried in one of their stemnships. The con- 
tract contained a clause that the shijiowTiers 
should not be liable for loss, damage or delay 
to a pfissenger or liis baggage aidsing Irom the 
act of God, or from causes of any kind beyond 
tiie carrier’s control, even thougli the loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners ’ 
s<^rvants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the sliipownera unless a wntton 
notice thereof was delivered to them 'v^ithin 
three days after the jjassenger should be 
landed from the steamer at the termination 
of her voyage. In the course of tlie voyage 
one of pltf.’s hands was injui’od by reixson of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract : — 
Held: (1) the clause relieving defts. from 
liability for the negligence of theii* ser^^ants 
was valid &; enforceable, but aj^plying the 
cjvsdem generis J irle, the clause did not absolve 
defts. from liability for pltf.’s injury ; (2) as 
})ltl. had failed to give any written notice of 
lus claim within the time prescribed by the 
contract, he was not entitled to reiJover. — 
Jones v. Oceanic Steam Navioation CX>., 
11924J 2 K. R. 730 ; 93 L. J. K. B. 1053 ; 132 
B. T. 207 ; 40 T. L. R. 847 ; 09 8ol. Jo. 100 ; 
10 Asp. M. L. C. 432. 

689. Add. AimoiaiUma : — Reid. Nunan r. Southern 
Ry. (1923), 130 L. T. 131 ; Hearn v. Southern 
Ry. (1925), 41 T. B. R. 305. 


695. Add. Annoiaiioivs : — Consd. Thompson v. 
B. M. S. Ry. (1929), 98 L. J. K. B. 015. 
Refd. Nunan v. Soutiiern Ry. (1923), 130 
B. T. 131. Mentd. Anchor Line (Henderson) 
V. Dundee Harbour Trustees, Hllerrnan Lines 
V. Dundee Harbour Trustees, Thomson, 
Shephard v. Dundee Harbour Trustees (1922), 
38 T. L. R. 209. 

665a. Conditions ascertainable 

with difficulty.] —Where a raiJwTiy co. issues 
a ticket with clear notice that it is subject 
to certain conditions, the j)assenger taking 
the tickcit will he bound by those conditions, 
’llie mere fact that the ascertaining of those 
conditions may involve some litile dilRculty, 
sucli as the looking ui) of Hm(^ tables, etc., 
does not nullify tlie conditions, nor enable 
a passenger' successfully to contend tliat the 
CO. had not done wdiat w^as reasonably 
necessary to bring them to his notice. — 
’J'HOMPsoN V. London, Midland & Scottish 
Ry. Vo. (1929), 98 L. J. K. B. 015 ; 141 L. T. 
3S2, O. A. 

696. Add. Annotation : — Refd. Walpole v. Canadian 
Northern Ry., [1923] A. O. 113. 

703a. ,] — Metropolitan Ry, Co. v . 

Great Western Ry. Co. (1880), 3 T. B. R. 
113. 

704. Add. Annotations : — Refd. Paterson Zochonis 
p. Elder l)empst.er, [1923j 1 K. B. 420 ; 
Pratt V. Patrick, [1921] 1 K. B. 438. 

I 724. Add. Ajtnoiaiton : — As to (1) Consd. Smith v. 
Schilling, [1928] 1 K. B. 429. 

725. Add. Annotation : — Refd. Baker v. Dalgleish 
Steam Shipping Co. (1921), 120 B. T. 482 

764. Add. Annoiulion : — Refd. Poland v. Parr, 
[1927] 1 K. B. 230. 

765. Add. Armotainm :~-~'Retd. Poland v. Parr, 
[1927] 1 K. B. 230. 

775. Add. Annotation : — Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 

777. Add. Annotation : — Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 

781a. — — .] — Where a passenger on a 

tramcar makes a sufficient proper tender 
of his fare A: tlie conductor mistakenly 
refuses to acc(‘X)t it tS:. has him arrested under 
n a bye-law% which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him, to have tlie passenger ari'ested for 
evading payment, the conductor’s employers 
are liable for the act of the conductor, whether 


PART V. SECT. 3, SUB -SECT. 1. 

651 iii. Aruythcr route 

adopted — Liahihiu for cjrcass /a?c .] — 
A paHsi'UKcr after purchasing a thiket 
Iroiii Agra to M. vui Ahgarh & C. 
iliscoviTcd that if liu travelled beyond 
Aligarh via G. ho uould roach his 
dcBtinatiou more quickly than by the 
rout<5 iniiicatcd on tlie ticket, although 
he would be travellmg by a longer 
route. Ho did travel nceordiugly & 
on arrival at M. he wur niadt* to pay 
excess fare. On suit for refund : — 
JUhi : Indian Kall^^ayH Goaelimg 

U'arill, r. 04, applie.d to a passcMiger who 
was found travelling, either in- 
tentionally or by iiiibtako, by a route 
other than that indicated on the tickid 

not to a passenger who had arrived 
at lus destination, & the case was 
governed by r. 03 &L the excess faro 
was justified. — S ecbbtary of State 
FOR India in Oounoil v. Murti 


Manohar (1928), 1. L. R. 61 All. 399.— 

IND. 


PART V. SECT. 3, SUB-SECT. 6. 

688 V. .]— -HeW; in 

view of the sniallnoss of the type In 
u’hicli the condition was printed & the 
absence of any device to draw attention 
to it, (lefts, had not taken reabonahle 
incaiib to bring it to pursuer's notice. — 
Williamson v North of Scotland, 
Navicjation Co., [1910] S. C. 
654.— SCOT. 

Q i. .] — Grand 

Trunk 1’aoifio Coast S.S. Co. r. 
SiMPbON (1922), 03 S. C. K, 361 ; 65 
D. L. U 014 ; [1922] 2 W. W. R. 320. 
—CAN. 

• i. ' S . P . Erickson v. Canadian 
Pacific Ht. Co., Walstbad v. Cana- 
dian PAcino IlY. Co. (Sask.). [1928] 


1 D. L. R. 29 ; [1927] 3 W. W. R. 749. 
—CAN. 

PART V. SECT. 7. 

b i. Refusal to obey con- 

ductor — Request unreasonable — Carrier 
liable.] — Haines v. lUirnsH Columbia 
Electric Hy. Co. (1921), 70 D. L. H. 
738 ; 30 B. G. H. 340.— CAN. 

g i. Removal expasring pas- 

senger io danger — Cai'rier liable .] — 
How’b V. Niauara St. Catharines & 
Toronto Hy. Co., [1925] 2 D. L. K. 

115 ; 30 Can. Hy. Cas. 95 ; 56 O L. H. 
202 ; rcvsff., [1924] 4 D. L. H. 339 ; 66 
O. L. H. 387.— CAN. 

m i. Removal exposing pas- 

senger to danger — Carrier liable .] — 
Howe v. Niagara St. Catharines & 
Toronto Ry. Co., [1925] 2 D. 1j. H. 

116 ; 30 Can. Hy. Cas. 95 ; 66 O. L. H. 
202.— CAN. 
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he was or was not aware of the name & 
residence of the passenger, inasmuch as the 
condudor’s act, altliough done mistakenly, 
is an act within the scope of his employ- 


ment.— P ercx V. Glasgow Corpn., [1922] 
2 A. a 299 ; 91 L, J. 1\ C. 187 ; 127 I.. T. 
noi ; 80 J. P. 201 ; 38 T. L. R. 722 ; 06 
Sol. Jo. 555 ; 20 L. G. K. 605. 


Part VI. — Carriage of Passengers’ Luggage. 


804a. Luggage put in luggage van— By order of 
ofllcial.] — EHrN(iEn v. SorTJi-KASTERN At 
Chatham Ry. Co. & Pullman Car Co., Ltd., 
No. 85 1 a, jfo.s't. 

810. Add. A'nnatafioii : — (Henrralh/^ Mentd. Coni- 
pania Martiartu r. Royal Exchange Assce., 
[1923] 1 K. R. 650. 

811. Add. A'tnkotaiio}(H : — A.s fo (1) Refd. Elder, 
Demi»ster v. Paterson, Zochouis, Grilfiths 
Jjf'wis Steam Na\igalion (!o. v. l*atc‘rson, 
Zoclionis, [19211 A. C. 522 ; Pratt v. Patrick, 
[1924] 1 K. R. 488. 

813. Add. Atmolaiion : — Refd. Elder, I)em])st(‘r 
Paterson, Zochonis, Griltiths Lewis Steam 
Navigntum Co. v. Pa.tcrson, Zochonis, [1924 1 
A. C. 522. 

823. Add. Annotaiyoyi : — .4s to (3) Folld. VosT)er v. 
G. W. Ry. (1927), 137 L. T. 520. 

827a. Luggage put in compartment by porter — 
Passenger travelling in another compart- 
ment.] — Pltf., who had a third - class 
tick(*t, got a j)ort('r to put his suit-case in a 
first-class compartment k ti-avellod in 
anolht^r ]»art of the train, tliird class, with 
some friimds whom he found on the train. 
At the end of the journey plif.’s suit-ease 
ccnild not be found. In an action against 
tJie railway co. for its value : — /Jtld : as the 
railway had fmled to disci large the oims 
of proving that the loss of the liand luggage 
arose by r(*a,son of the negligence of the 
passenger, pltf. was entitled to l•ecorer. — 
VospKR V. Great W estern Ry. Co,, [1928] 
1 K. B. 340 ; 97 L. J. K. B 51 ; 1 ;;7 L. T. 520 ; 
43 T L. It. 738 ; 71 Sol. Jo. 605, 1). C. 

830. Add. Atnioia/ioyys : —As (o (1) Refd. Ehinger 
V. S. E. k C. Ity. k Pullman Car Co. (1922), 
38 T. L. it. 678; Vosper ?? G. W. By (1927), 
137 L. T. 520. As to (2) Refd. Ehinger v. 
8. E. k C. Ity. k Pullman Car f!o. (1922), 38 
T. L. R. 678. A.s to (3) Consd. Ehinger v. 

S. E. Ac C. Ry. Ac Pullman Car Co. (1922), 38 

T. L. R. 678. 

831. Add. Amiofatjoyi : — Generally. Refd. Vosjier 
V. G. W. Ity. (1927), 137 L. t. 520. 

833a. S. P. Harrison v. Great Western Ry. Co. 
(1875), 39 J. P. 312. 

851a. ,] — Pltf., who was a i>as- 

senger udth a ticket from Paris to London 
via D(wer, k thence by the railway of deft, 
railway co., took an additionid ticket from 
the second defls., the Pullman Car Co., for 


a l^ullman car forming part of the train 
between Dover Ac l^ondon. Tlie Ihillman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
Ac that CO. did all that was n'asonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an olhcial refused to allow 
her to take her suit-L'?ise W'itli her k directed 
a porter to put it in the luggage vestibule 
at the end of the car. 'I’here w^ns no evidence 
in whose emjiloyment the ofiicial was, or as 
to the exact relationship between the tw'o 
deft. cos. On th(‘ arrival of the train in 
Ix>ndon tlie luggage was unloaded by the 
Pullman ear ofiicifds, but pltf.’s suit-case 
could not be found. In an action against 
botli cos. : — Held : as a railw ay co. contracted 
as insurers of passengers’ luggage except 
where* the loss w^as caused by tlie passenger’s 
owm default, the railway co. were liable, but 
as there w^as no evidence that lack of care, 
if any, by the Pullman Oar ’s ollicials in 
unloading iiad contributf‘d to the loss, the 
Pullman Car Co. were not Habit*.— Ehinger 
V. 8outh-J^1astehn Ac Chatham Ry. C’o. Ac 
Pullman C’ar Co., Lth. (1922), 38 T. L. R. 
678 ; 66 Sol. Jo. 633. 

851b. .] — A special contract, 

entered into bctwc(*n a shipowner A: a 
liassenger by sea, contairu'd a ])rovision that 
the shij)o\VDor would not be answerable for 
loss of baggage “ under any circumstances 
whatsoever ” : — Held : sucli a stipulation 
covtjred the case of wilful default k mis- 
feasance by the sliijiowTier’s servants. — 
Taubman V. Pacific Steam Navigation Co. 
(1872), 20 L. T. 704 ; 1 Asp. M. L. C. 336. 

Anvotatimis : — Consd. IThe r. Union LighleraRo Co. (11)04), 
73 L. .7. K. U. 225i ; TruverH v. Coojnir, [1916J 1 K. H. 73. 
Refd. The Pcarlmoor, 1100 IJ 1\ 2S6. 

852. Add. Ayi?iotaiio?i Generally. Refd. Albe- 
marle Supx^ly Co. V. Hind, [1928] 1 K. B. 307. 

853. Add. Annotation : — Apld. Th( impson V. L. M. 
Ac 8. Uy. (1929), 98 L. J. K. B. 615. 

857. Add. A7inotation : — As fo (1) Refd. Browm v. 
Harrison, Hourani v. Same (1927), 137 L, T. 
549. 

858. Add. A7i notations : — Consd. Werner v. Det 
Bergensko Damp.skibsselschaft (1926), 134 
L. T. 573. Refd. Elder, Dempster v. Pa,t(*r- 
Btin, Zochonis, Grilliths l^ewis Stt-am Naviga- 


PART VI. SECT. 3, SUB-SECT. 1. 

o i. Sent hack hi/ returning 

steamer after arrival at dcstinatian — 
(■arrier liable.] — Smith v. Union 
8.a. Co. (1022), G8 D. L. U. 488.-- 

CAN. 

PART VI. SECT. 8. SUB-SECT. 4. 

d i. Special contract.] — field : it 

wtis a valid ariBW'er t<o pltf.'B action 
tnat she had asHented to bo iioimd by 
J.S. 


Uk; fontract rrlievine: the earner from 
liability. — E e.vvklc v. Montrevl S.S. 
(Jo. (1870), 0 Nlld. L. 11. 121.— NFLD. 

d ii. C'onsinwhon .] — 

Dixon r. Kichelieo Navioation Co. 
(1889), 18 B. 0. R. 704.— CAN. 

e i. .]— J/e/J: pltf. wan 

bound by the eonditious. — W ood v. 
Allan (1880), 13 N. 9. R. (1 R. & G.) 
477 ; affd. (1882), 15 N. S. R. (3 
R. & G.) 211.— CAN. 

321 


855 iii. Inii/xnetKcd 

ivvllcr.] — Held: pllf.. a uoinan of 
ant education unat ( n.-,tonu‘d In 
av'ol, was entitled to itcover troni 
sft. CO. notwithstandiOf^ .i clause on 
ir ticket limit iin; defls.’ liability, 
the claiLSc liad been \\ai\ed, A' there 
iH a Bpeeial enntraet. — 3 ’oleuton 
;nakt> S.S. Co . 119241 3 1). L. U. 
h ; 2 W. \V. K. 927 ; 33 B. C. R. 
1.— CAN. 
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tion Co. V. Paterson, Zochonis, [1924] A. 0. 866. Add, Annotations : — Consd. Ehinger v. S. B. 

522. & C. Ry. & PuUman Car Co. (1922), 38 

863. Add. Annotations : — Refd. L. & N. W. Ry. T. L. R. 678. Apld. Hearn v, Southern Ry. 

V, Neilson, [1922] 2 A. 0. 263; Nunan v, (1925), 41 T .L. R. 305. Consd. Thompson v. 

Southern Ry., [1923] 2 K. B. 703 ; Buerger L. M. & S. Ry. (1929), 98 L. J. K. B. 615. 

V, Cunard S.S. Co., [1925] 2 K, B. 640 ; The Refd. Nunan v. Southern Ry., [1923] 2 K. B. 

Refrigerant, [1925] P. 130. 703. 


Part VII. — Carriage of' Animals. 

885. Add. Annotation: — Refd. G. N. Ry. v, L. E. P. Transport & Depository, [1922] 

L. E. P. Transport & Depository, [1923] 2 2 K. B. 742. 

K. K. 712. 893. A cM. Annotation G. N. Hy. v. 

L. E. P. Transport & Depository, [1922] 

890. Add, Ayinotation : — Refd. G. N. Ry. v. 2 K, B. 742. 


Part VIII. — Carriage of Explosives and Dangerous Goods. 

895. Add. Annotation : — Consd. G. N. Ry. v. 2 K. B. 742. A.? /o (3) Refd. Transoceanica 

L. PI. P. Transport & Depository, [1922] Soc. Italiana di Navigazione v. Shipton, 

2 K. B. 742. [1923] 1 K. B. 31. 

896. Add, Annotations: — As to (1) Consd. G. N. 

Ky. i;. L. E. P. Transport & Depository, 896a. .] — Great Nokthern Ry. Co. v. L. E. P. 

[1922] 2 K. B. 742. As to (2) Folld. G. N. Ry. Transport & Depository, Ltd., No. 234a, 

V, L. J&. P. Transport & Depository, [1922] ante. 


Part IX. — Measure of Damages. 

905. Add. Annotation Reid. Patrick v. Russo- 08 L. J, K. B. 739. Mentd. Hall v. l*iiii 

British Grain Export Co., [1927] 2 K. B. (1926), 32 Com. Cas. 46. 

918, Add. Annotation : — yKv to (1) Refd. Patrick 
910. Add. Annotations: — Consd. Patrick v. Russo- v. Russo-Britisli Grain Plxport Co., [1927] 

British Grain Plxport Co , [1927] 2 K B. 535. 2 K. B. 535. 

Apld. TiJf' Hall & Pun’s Arbitration (1928), 139 930. Add. Annotation: — Refd. Aronson v. Molga 
L T. 50. Refd. l*innock v. Lewis Peat, H olzindustrie x\./G. Leningrad (1927), 32 

[1923] 1 K. IL 690 ; Hiley v. Brown (1929), Com. Cas. 276. 


Part X. — Statutory Control of Carriers’ Business. 


954a. Side entrance to — Refusal to re-open.] — In 

decidng an application for the provision of 
reasonable facilities under 1854 Act, s. 2. & 
f)f reasonable facilities & conveniences under 
1921 Aet, s. 16 (1), the ct. must be satisfied 
that in refusing such facilities & conveniences 
the railway co. are acting without due regard 
to the proper discharge of their obligations, 
the facility or convenience asked for will 
not be ordered where it is only for the benefit 
of a sjiecial class of persons who form a small 
proportu)n of tlie travelling public. Where 
it is sought to restore a former convenience 
& conditions have changed, there is nothing 


in the fact that it was afforded before, & the 
question will be decided on its merits. 

Tliereforo where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland Ry. Co. at N. which had been closed 
in pursuance of a general policy of “ closed ” 
stations atlopted by the co., & it was shown 
that only 16 per cent, of the passengers using 
the station, who were mainly season & weekly 
ticket holdera, would be likely to use such 
entrance, & that no general public incon- 
venienco existed, the ct. refused to make any 
order. — Nottingham Corpn. v. Midland 


PART Vn. SECT. 3. 

w i. AniinalB dying of arsenic 

po%»ming .\ — Aotiou agrainst (k'ft,. ry. 
CO. dismisHod, as there was no evidence 
contiooUnff the cause of injury with 
any alleged negligence, & the cause of 
the damage was purely a matter of 


speculatiou. — T ubnku v. Canadian 
Pacific Ry. Co., [1923] 2 W, W. R. 
858 ; 66 D. L. R. 31,— CAN. 

b i. Unless written natice of 

clavni given at point of delivery .} — 
Knioht-Watson Ranchino Co. v. 
Canadian Pacific Rt. Co., [1921] 


3 W. W. R. 788 ; 62 D. L. R. 601; 
15 Sajsk. L. R. 1.-— OAK. 

PART X. 

For cases decided by the Board of 
Railway Commifisioners for Canada, see, 
g&nerally. Railways. Vol. XXXVITT,. 
pp. 264-260, 376-378. 
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By. Oo. (1922), 128 L. T. 539 ; 67 Sol. Jo. 
404 ; 21 li. G. E. 71 ; 17 By. & Can. Ti-. 
Cas. 72. 

955. Add. Annotation : — Consd. Nottingham 
Corpn. V. Mid. Ey. (1922), 128 L. T. 539. 

968. Add. Annotation ; — ^8 to (3) Consd. Notting- 
ham Corpn. V. Mid. Ey. (1922), 128 L. T, 539. 

976a. Refusal to accept privately owned 

wagons.] — Where a railway co. is always ready 
to provide an adequate supply of wagons for 
the, conveyance of coal from stations on tlieir 
Bystem, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to alTord reason- 
able facilities for the ree.eiving, forwarding, & 
delivery of trailic on their railway, or the 
subjection of appcts., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disadvantage. — Ohar- 
RiNGTON, Gardner, JjOckett & Co., Ltd. v. 
Southern Ey. Co. (192C), 42 T. L. E. 758; 
19 Ey. & Can. Tr. Cas. 1. 

980. Add. Annotation : — As to (1) Consd. Charring- 
ton, Gardner, l^ockett v. Southern Ey. (1920), j 
42 T. L. R. 758. 

1010a. To continue former facilities — Pending 

decision as to rights of parties.] — Upon an 
application for an interlocutory injunction 
ordering that c(*rtain former facilities for 
receiving & running through pjissenger 
coaches should be continued pending a 
decision as to the rigJiis of the parties : — 
Hold : this not being an application to 
j'cstrain a threatened ac^t, regard sliould bo 
made to the balance of convenience, & iix)on 
the facts, no interlocutory order should be 
made. — Great CIentral Ey. C-o. v. liONDON 
& North W^estern Ey. Vo. (1922), 17 Ey. & 
Can. Tr. Cas. 89. 

1015a. Necessity for submission to Rates 

Tribunal of schedule for standard workmen *s 
fares.] — 7iV Stand^^rd Cuaroes Sctiedule-. 
No. 1323a, post. 

1025. Add. Citation snh nom. U. v. Railway 
CoMJis., 46 J. P. 35. 

1043a. Amount fixed so as to allow rebate to bo i 
made.] — Coal was conve-yed from two 
collieries over the lines of three railway cos. j 
at a charge ecpial to tht‘ rate by an ali/Ci-nativc* 
route. A through rate was ultimately fixed 
at a sum of 2d. iier ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 
with its practice with resfiect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge : — Held : 
(1) the question of rebate had been rightly 
excludiul in fixing the amount of the througli 
rate ; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be QnaUy handed over to the trader. 
— Glenavon Garw Collieries, Ltd. v. 
Rhondda & Swansea Bay Ey. Co., Great 


Western Ry. Co. & Barry Ry'. Co. (1915), 
16 Ey. & Can. Tr. Cas. 05, C. A. 

1049a. Applicants not performing 

functions of ordinary railway company.] — 

Stocksrrtdoe Ea'. Co. v. Great Central 
EY^ Co. (1909), 13 Ry. A (^an. Tr. Cas. 335. 

1051a. Congested route- - Alternative route 

available.] — Held : (1 ) Uio pro])os»‘d route was 
reasonable, A it was not sufficient to show 
that the receiving of the traflie in (iut*stiou 
would render a difficult task more difllicult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed rouL' A\as the only 
available route c>r whetlier tluue were other 
routes available ; (3) althougli an arrange- 
ment between railway cos. might be* sliown 
to be very widely acceptinl, it' wus not (qien 
to the ct. to reject evidence as to the propiT 
terminal at any port of shn)ineut'. — Deaune 
Valley Ry. ('o. r. Great Northern Ry. 
Co. A Great Central Ry. Co., Lancashire 
A Yorkshtre ItY. Co. V. Great Northern 
Ry. Co. A Great Central Ry. Co. (1914), 
15 Ry. A ('an. Tr. Cas. 202. 

1058a. Terminal costs.] — Dearne Vallty 

Ry. Co. V. (jiRi:AT NoimiEiiN RY^ Co. A 
Great Central Ry. (k)., Lancashire A 
Yorkshire liv. Co. v. Great Northern Ry. 
Co. A (Rikat Central Ry. (k),, No. 1051 a, 
ante. 

1060a. Payment ot rebate to trader.] — 

Glenavon Garw Coij.t-erh.s, Ltd. v. 
Rhondda A vSwansea Hay Ry. ck)., Great 
Western l;y. C-o. A Barry Ry. (k)., No. 
1043a, ante. 

1080. Add. A nnnlfdions l.s’ to (1) Refd. Rourne- 
mouth-)Swanag(‘ Motor Rond A F(Try Co. r. 
IlaiTcy, [J929| 1 ('li. 6M> ; Painuorth 
Manehestei* Corpn., 11929| 1 K. R. 533. 
(/rnera/tf/, Mentd. Hroekli4)a.nk R., [1921 1 
1 K.B. (>17. 

1096a. Regulation affecting one class of goods 

only — Lower rate necessary in public interest.] 

' - Port of Manchester Waueuoithjcs, Ltd. 
V. Cheshire Lines Committee, Great 
(Central Ry. (k). A Great Northern Ry". 
Co., No. 1219a, post. 

1098. Add. Annotation : - .4.s* to (1) Refd. York 
Corpn. V. Leetliam, [1924] 1 Oh. 557. 

1166a. Rebate on sidings rate.] — Upon a eom- 
jilaint of undue preference it was admitted 
that ai-)pcts., whose works a.t 8. were cijnnected 
by a jirivate siding with defts.’ railway, paid 
tlie same rates as if their traffic used tliat 
station, wliile two ot their competitors, whose 
respective works at B., ten miles from 8., 
w^ere also connected by private sidings witli 
defts.’ railway, received a rebate of 2ld. 
per ton off the J3. station rates on traffic 
similar to that of appcts. Appcts. called no 
evidence. The railway co., while submifiing 
that the omvs of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence A 


PART X. SECT. 3, SUB-SECT. 2— A. 

sa. Claasificaiion causing 'preference — 
Validity of iii/C'/mr.l— By (jlovernmont 
Railways Act, 1912, h. the Comi's. 
are empowered to demand tolls In 
respect of goods carried upon the rail- 
ways, but subject to the provisions of 
the Act, such tolls shall be charged 
equally to all persons, &. after the same 


rate in respect of all gfiods of the same 
description .* certain byc-lav\H 

made m pursnaneo of the Act, which 
classilied imported galvanised iron in 
a ditferent class to iron of a similar 
nature inanufaetured locally, & which 
presenbed a toll of a higher rate for the 
lmport<*d than f<ir locally manufactured 
iron of the nature referred to, were not 
ultra vires . — Hakdy ’s. Ltd. v. Railway 


CoMltS. FOIt NfW SOI'TII Wm.KS 
(1928), 28 S. R. N. S. ^\ . .H<S; 4r> 
N. S. W. W. N. 8J AUS. 

PART X. SECT. ;5, SUB-SECT. 3.- D. 

Dominion Railway Act. 19J1I, e. 

— li. (Casauias UAcme i;v. A: 
MlLLr]tt) r. SiANitELi., 11923] 2 

W. VV. 11. 723.— CAN. 



Oases 1166a -1245b. English and Empire Digest Supplement. 


put in tables based on the Pidcock piinciple 
witli the object of showing that the vaJue of 
the; ]irivate siding services rendered to appets. 
at S. wiis in excess of the amounts included in 
their rates for sUition tenninols at that station 
&. also of the value of the respective private 
siding services rendered to appets.* com- 
p(*titors at B. aftcT allowing for the rebate : — 
Held : without d(icidiiig wbetlier the or.m 
had shifted to the railway co., but inclining 
to the view that it had, the Pidcock principle 
liad b(‘en properly applied in the dissection 
f)f the respective rates, there was no pre- 
ference of appets.’ competitors. — P keni'ICE 
Brothers, Ltd. v. JjONdiin & Morth Eastern 
By. Co. (1925), 18 By. k, Can. Tr. Cas. 177. 

1169. Add. Amtoiation : — yl.v io (u) Refd. Charring- 
toii, (hirdiK^r, Lockett V. {South(‘rn By. (1926), 
42 T. J.. B. 758 

1171. Add, Armoiallon: — Befd. IVenticc v, L. & 
N. E. Ity. (1925), IS By. & Can. Tr. Cas. 177. 

1175a. Adoption of exceptional rates.] — 

Pout oi" i\lAN( jtester Waih-jiiousks, Etj>. v. 
C'iiESHiiiE Lines Committee, Great Centiial 
B.y. Co. Great Korthern By. Co., Ko. 
1977a, post, 

1184. Add. Anvofatioii ;--yLs io (1) Consd. Port of 
Manchestc'T* \Vn.reh(MJSeB v. tUi(‘bliire Lines 
('oinniittee, G. C. By. G. N. B} . (1922), 17 
By. k Can. Tr. (las. 51. 

1193. Add. Annotations yl.s io (1) Consd. Prentice 
V, L. A: K, E. By. (1925), 18 By. k> Can. Tr. 
Cas. 177. Refd. Pint of Manchester ^^5lre- 
1k)US(*s V . ChesJiin* l^iiu's Cioiruiiittee, 0 C. Bv 
k G. N. iiy. (1922), 17 By. Ai Can. Tr. Can. oY 

1219a. Injunction — Rate quoted but not 

actually made.] — Ajjpets. wcr(‘ owner:’ of a 
Ijonded war(‘ljous<^ sduated in Tra!i<»rd I'ark, 
Maneliester, in close proximity to, {>nt not 
on, the prtunises of the Mancii<‘bter 8hif) 
Canid Co. The ]atU‘r co. also owned a siiuiiar 
warehouse within tluur dock ar/-a at Man- 
chester. A large coiisigimient oi cigaredes 
was conveyed over IJie Shij) Canai to .M-ppets.’ 
warehouse, k \v;xs thence consignc’d to Londou 
over the railways of resp. cos., who charged 
a rate of lUT.s. j)ei* ton in two-t^on lots, lliis 
being the ordinary iMancliesler tuwm rate, 
whereas tor similar traflic consigned Iruni 
the WTircdiouse of the Sliiji Canal (lo. th<‘y 
(|Uoted a rate of 54.s*. (id., tlie latter being the' 
laver])ool to Loudon rate, wdiicli was governed 
by eoni])etitivc shi])pin.g rates, llpon a 
complaint tliat llie Maneliester Ship (tanaJ 
Co. were being unduly preferred the above 
dillerence iii rates was sought to be justified 
by tlic railway cos. on the ground that, the 
ports of Manchester & Livt'rpool being in 
eom])eiition, the lower rate W’as necessai’y in 
urdiT to secure for Manchester in the imblic 
interest tralhc wdiich otherwi.se would go t.o 
Livi'.rpool, A: that the only practicfd w'ay iii 
which to distinguish between goods con- 
signed from Mane liester 'I'own & Manelujstor 
IVirt re&pectivcdy was to draw a line bidween 
goods on th(‘ premises of the >Ship Canal Vo. 
k those w)iich had passed out of the control 
of that CO.: — Held: (1) both rates w^ere 
properly charged under the circumstances, k 
tlie dillerence between tla'iii was justilied ; 
(2) where a railway co. quotes a rate con- 


stituting an undue preference k asserts a 
right k intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made. — Port op Manchester Warehouses, 
Ltd. V, CiuisiiiRE Lines Committee, Great 
Central By. Co. k Great Northern By. 
Co. (1922), 17 By. k Can. Tr. Cas. 54. 

1236. Add, Annotation : — Refd. Oharrington, 
Gardner, Lockett v. Southern By. (1920), 
42 T. L. B. 758. 

1237a. Continuance of fixed rate — Under sub- 
sisting agreement — What amounts to agree- 
ment.! — undertaking given by a railway 
CO. during parliamentary jiroceedings in 
connection with an Act not to disturb existing 
fares for a limited period : — Held : not an 
agreement fixing those rates within 1921 Act, 
s.' 31.— Southend (^orpn. v, London Mid- 
Land k Scottish By. Co. (1927), 19 By. k 
Can. Tr. Cas. 216. 

1237b. What is a fixed rate.] — A rat<^ 

whicli bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
k such a rate should be continued after the 
appoinf ed day, if made under an agn'ement 
for \aluable consideration, under 1921 Act, 
s. 31. — (LuHiiPF Collieries, Ltd. v. Great 
Western By. Co. (1927), 19 By. k Can. Tr. 
Viiti, 202. 

1237c, — .] — Held: althougli a fixed 

quart <*r]y allow’aiicc when distributed over 
a fluctuating quarterly traffic yielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agi*(‘emcnt 
A: ascertainable wdUi reference to a fluctuating 
standard may be considered as fixed by that 
agreement, the charges payable by appets. 
under the agreement in question were sjxH’ial 
charges fixed by a subsisting agreement for 
valuable considei-ation k should be continued 
under 1921 Act, s. 34.--B,. k W. Paul, 
J/rD. V, London k Nor'I'h Eastern By. Co. 
(1927), 19 By. A Can. Tr. Cas. 228. 

1237d. Under special statutory provision— 

What amounts to special statutory provision.] 
— Southend Corpn. v. Loni>on Midland k 
Scottish By. Co. (1927), 19 By. k Gan. Tr. 
Cas. 210. 

1243. Add. Anyiotaiion : — Refd. Bowruson, Drew 
A Clydesdale r. G. W., 1.. M. A S., L. A N. E. 
A Southern Bys. (1928), 19 Bv. A Can. TY. 
Cas. 235. 

1245a. “ Rolling stock ” — Transit of empty 

wagons needing repair on change of owner- 
ship.] — Under the heading “ Bolling Stock ” 
of the “ General Bailway Classification of 
Goods, 1921,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rati? for 
the conveyance of empty wagons is charge- 
able ; if the cause of the transit is repairs 
only, the half -rate is chargeable ; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is cliargiiable. — London, Midland A 
Scottish By. Co. v, Ince Wagon A Iron- 
works Co., Ltd, (1924), 131 L. T. 229 ; 40 
T. L. B. 551, C. A. 

1245b. “ Pipes, rain water & their connections, 
cast iron or steel ’’ — Include rain water pipes 
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adapted for other purposes.] — Kownson, i 
Dhew & Clydesdale v. Great Western, I 
London, Midland A: Sootitsh, London & j 
Nor'ph Eastern it Southern Ry. Cos. 
(1028), 19 Ky. & Can. Ti*. Cas. 235. 

lai-Sc. “ Coal — Coal, coke & patent fuel.] — 

Re National Gas Co u noil op Great 
Britain & Ireland’s Appeal (1927), 19 

By. (fe Can. Tr. Cas. 1 03, C. A. 

1285. Add, Annoiaiiom to {\) Refd. G. W. 

By. V. (1922), 39 T. L. B. 93 ; Trans- 

occanica Son. Italiana di Navigazione p. 

Shiptou, [1923] 1 K. B. 31. 

1286. Add. A^moiations : — As to (1) Refd. Trans- 

oceanica Soc. Italiana di Navigazione c. 

Shipton, [19231 1 1^- B. 31 ; Re Stfindard 
Charges ((JolJeoiion & Delivery) (1925), 10 
By. & Can. Tr. Cas. 53. A.s to (2) Consd. 
G. W. By. p. Laing (1922), 39 T. L. K. 93. 

1287. Add. AnYioiatioH'i : — Consd. G. W. By. v. 
Lixing (1922), 39 T. L. U. 93. Refd. Trans- 
oceaniea Soc. Italiana di Navigazioue v. Sliip- 
ton, [1923>] 1 K. B. 31 ; Prag(T v. Blatsjdel, 
Stamp Ao JTeacock, [1924] 1 K. B. 5(>0, 

1316. Add. Annotai'iovs Refd. Bc^de Steam Sliij)- j 
ping t’o. V. Biinge y Born, lamilada S. A. | 
(1927), 43 T. L. B. 374 ; Wales v. Iron Trad(‘s 
Employers’ Assocn. (1928), 21 B. W. (’. C’. 
316. 

1316a. .] — Gueat Cen'pral IJy. Co. v. j 

Swann (1913), 48 L. Jo. 47. 1 

1323. Add. Annotahoits .‘—Refd. GriTiths r. Stude- I 
bakers, [1924] 1 K. B. 102 ; B. v. Leinster, 
[1924] 1 K. B. 31 K Mentd. Alim r. VVliiie- 
head (1929), 15 4\ B. iC (555. 


Sect. 6.- EXCEPTIONAL RATES AND FARES 

(V<d. Mil., p. 207). 

1323a. Under 1921 Act — Meaning of ** standard ’* 
& “ exceptional.”] — T’he eApression “ stan- 
dard ” as apj)Iied to charges in J*arfc 111. of 
the above Act is the correlative or ccme 
plementary term to ‘‘ cxeijptional,” there 
being therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily hi', included in one or 
other of the above categories. Ihulway cos. 
are therefore required, under sect. 30 of the 
above Act, to submit t^i the Bates ’rribuns'l 
forms of schedules for standard season tickets 
& workmen’s fares . — Re Standard Chari :ks 
Schedules (1923), 17 By. Ac Can. Tr. (!as. 
147. 


SEm\ 7.- OWNER’S RISK RATES (Vol. VIJI., 

p. 207). 

1323b. Conveyance of goods by passenger train at 
owner’s risk — Application for reduction of 
rate — Difference in risk negligible — Whether 
ground for two scales.] — Appets. were con 
signors of gramophone records in the form 
of flat discs by passenger train. Resi'S. con* 
v<‘ytid these discs at full parcels scale, but 
under owner’s risk conditimis. Appets. 
claimed that since the discs were convt'yed 
at owner’.s risk, a n^duction .should ho made 
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SQ. Hwhi of Mininlrr of Transport 
in fix free time for deifniUm— Under 
Ministry of Transport Act, 1919 (c. 60). 
B . 3.] — North British Ry. Co. r. 
SntEL Co. or Scotland, Ltd., [1922] 


from the full parcels scale. It was admitted 
that when pa(Jc(*d by the manufacturers the 
risk of hr('akago in transit was negligible. 
Besps. coutouded that in the case of goods 
cai’iied by passenger train the dfl'eronco 
between the owner’s risk rate »Sr tho co.’s 
risk rat.e was not intended as a measure of 
tlie diflorencc of risk : -JJeld : the dillcrence 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on thc^ 
analogy of 1921 Act, vS. 40 (3), there was no 
ground for directing that th(To should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, A, 
when not properly packed, at owner’s risk. 
“ Properly packed ” means packed according 
to reasonabh' regulations made by the rail>\\ay 
cos., tlie question of reasonableness to b. 
settled by the ’ITibunal in eas(‘ of diilerence.-— 
British Music Industries Fedp^ration v 
Galedontan By. Co. (1922), 17 By. tS: Can. 
Tr. Cas. 121. 

1323c. Grounds for ordering.] — 

Revised scales of rates based on the “ zone ” 
princijile for tlie carriage of parcels by pas- 
senger train at c<').’s risk «fc onmer’s risk 
respectively weie put inio force by resj>. cos. 
in Nov. 1918, A were subsequently twice 
increased in 1920 b^^ uniform percentage 
additions in accordance witli directions of the* 
Minister of 3’ransport. In May, 1923, new 
60 reduced scales for the above traffic were 
introduced, vdicreby tlie above incre.’ises of 
1920 were reduced in unequal pro]»ortions in 
order to remove what res]), cos, considert-d to 
be anomalies between tle^ co.’s ri.^k ^ ownfjr’s 
risk scales, wit/h the result that the* reductions 
made in the cliaigcs under the oavtut’s risk 
scale were considerably less than those made 
in tlie charges under the eo.’s risk scale. lq»on 
an apyilication under 1921 Act, s. 60, to reduce 
l.h(‘ rates for jiarcels containing sausages, etc,., 
consigned by y^assenger ti*ain at owner s risk : 
— IJrld : looking to the cireinnstani os in 
w hich the above yKTcentage increases iiad been 
n'coinmcnded A imposed As subsequimtiy 
continued by 1921 Act, s. 60, the railway cos. 
WT;re not entrustijd with them for any pur{»osc 
cunnei‘ted with the adpistment of relationshiyis 
between scales of (‘barge but for th(i ]>ury)oso 
of mecding increased ex]»enst^s, A in the absence 
ot sy^ecial circianstanrt's the yiroper practice 
was to give (‘(yual reduction to all ; taking the 
above owTier's risk scale of No\u 1918, A not 
that of 1914, as souglit by ay)y)ets., as a basis 
ot ealculat.ion, the owner’s risk raters by 
]»ass(jnger train on ayipcts.’ above traflic 
should not exceed those in force in Srj>t, 1920, 
as rcduc(‘d, by 25 per cent.— Sausaue Mani - 
fa(terkrs’ Ahsoc’N. V . London, ^Iidi.and A 
ScoTrisii By. Co., London North J^Iastlkn 
] tY. Co., Great Westpirn By. Co., South r.RX 
By. Co., A Cheshire Lines (’ommeitee (192 J ), 
18 By. <fc Can. 4’r. Cas. 59. 


1326a. Charges imposed by Ministry of 

Transport.] — Apy)cts. cl;i<im(*d reductions in 
the charges made by ri'syjs. for tin* dtitentmu 
of ordinary wagons A sheets, w hicli were in 

“ Cars stored on rai'ner's or private 
trad: ” — “ /'mate ctirs on private truck 
uj car omirr."} — 'I’ohonto Hamilton 
& lii FFVLO Ht. Co. r. Stkkl Co. op 
Canada (1923), 56 O. L. R, (J3. — CAN. 


S. C. (H. L.) 132 ; 69 Sc. L. It. 275.— 

SCOT. 

g i. .]— R. r Frank A. Oillis 

Co., Ltd., [1923) Exch. C. R. 1 ; 70 
D. L. U. C3.L— CAN. 
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the ciiso of wagons 3.9. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 5s. per day, & in the case of sheets 
()d. «te Is. for the like periods. These charges 
liad been imjiosed on & after Jan. 1, 1920, 
by an order of tlie Minister of Transport, made 
in accordance with a recommendation of the 
Hates ^Advisoiy Committee, with the object 
of diminishing wagon detention & causing 
trad(*rs to exercise more diligence in loading 
unloading them. Tlie charges in force in 
1913 had been Is, Gd. per day for wa-gons & 
3d. i)er day for sheets after the free periods 
then given. Appets. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Kesps. contended 
that the charges complained of were reason- 
able, & also tliat it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
Jirst two days following the free periods & 
subsequent days: — Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of ; (2) having regard to the value of wagons 
A sheets as compared wilJi 1913, the loss of 
profit to the railway ct)S. arising from detention, 
the standing A overall charges & the extra 
expenses of shunting &. occupation of siding 
involved, tlie charges of 3s. per day for wagons 
A Gflf. per day for slieets, while on the Iiigh 
side, were not unroasonahle, but the additional 
cluu'gcs of 2s. A M. per day upon wagons & 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justilied, should be discontinued, & 
tlio existing arrangements with regard to 
Saturdays should not be intei’ferod with. — 
Bkitish Uay Tradiobs' Assocn. V. London, 
Midland & 8co'itisii By. Co., London & 
NoiiTU KAsTraiN By. Co., Southern Ryl Co., 
iSc Great Western By. C'o., Bimtish In- 
dustries Federation v. Same (1925), IS 
By. A (Jan. Tr. Cas. 109. 

1330. Add. Aimolaiioti : — As to (3) Consd. G. W. 
By. r. Jiaing (1922), 28 (Join. Cas. 100. 

1331a. Congestion caused by increased traffic 

— Insufficiency of unloading sidings.] — Pltf. 
(;o. had on tlieir railway system at P. a smaU 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Lefts, were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, A the fact that the urdoading 
siding could only accommodate a limited 
number of wagons at a time, a number of the 
wagons arriving with goods at P. on defts.* 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons w^ere put into the 
unloading siding. Pltf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 


services provided or rendered by pltfs. to 
defts. within the scope of pltfs.* undertaking 
by the desire of defts. ; — Reid : as, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed. — Great Western By. Co. 
V, Laing (J.) a Co., Ltd. (1922), 39 T. L. B. 
93 ; 28 Com. Cas. 100. C. A. 

1337. Add, Annotation : — Generally^ Refd. Prentice 
V. L. A N. E. By. (1925), 18 By. A Can. Tr. 
Cas. 177. 

1337a. .] — ^Prenticib Brothers, Ltd. 

V, London A North Eastern By. Co., No. 
1166a, ante, 

1337b. Terminal charges not in fact made.] — 

Appets. carried on business as timber 
merchants at a private siding about half a 
mile from resps.* station at B. They made 
no use of the station for theii* traffic. On an 
application to reduce the rates on appets.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at B., A (2) that the rates 
in fact included charges for the use of the 
station, A resps. were not entitled to make any 
charge over A above the charge for con- 
veyance : — Held: (1) the conveyance of 
appets.’ traffic stiu’ted from or ended at a 
siding in the B. station, A resps. were entitled 
to charge for any services prior or subsequent 
to such conveyance, A such services were in 
fact Hindered A the cliarges were not excessive. 

(2 ) The ct. will not infer that station terminals 
are being paid simply because a siding rate 
A a station rate are the* same in amount. 
It is only open to the ct. to do so w’hen com- 
parable trattics arc passing from the station 
A the siding under such lates. — Dixon 
(T. A M.) Ltd. v, London, Midland A 
Scottish By. Co. (1921), 18 By. A Can. Tr. 
Cas. 4.6. 

1342. Add. Annoiaiion : — As to (1) Consd. G. W. 
By. Laing (1922), 39 T. L. B. 93. 

1349. Add. Annotation: — to (2) Held. Dixon 
V. L. M. A S. By. (1924), 18 By. A Can. Tr. 
Cas. 46. 

1349a. Application for increase — Before 

“ appointed day '' — 1921 Act, s. 60.] — The 

Railway Bates Tribunal has jurisdiction under 
the proviso to the above sect, to entertain, 
prior to “ the appointed day ” to be fixed 
under that Act, an application by a private 
siding owner for an increase in a rebate flowed 
him A for a consequent reduction in charge, 
A that jui’isdiction is not qualified or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression “ charges ” in sect. 60 
mcluding not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he may be entitled. — 
British Extracting Co., Ltd., British 
Soap Co., Ltd., A British Creameries, Ltd. 
V. IxiNDON A North Eastern By. Co. (1926), 
18 By. A Can. Tr. Cas. 102, C. A. 

Annoiaiiona : — Apld. British Hay TradorB’Afesocn. v. h. M. & 
S. Ry., L. & N. E. Ry.. Southern Uy. & O. W. Ry., 
British Industries Federation v. Same (1925), 18 Ry. A 
Can. Tr. Cas. 1G9. Refd. Paul v. L. & N. E. Ry. (1927), 
19 Ry. & Can. Tr. (3as 228. 
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1365 il. Long-standing volun- 

tary toll .] — Where an increase in a 


long-standing voluntary toll is sought, 
the onus is on the carrier to establisb 
its roasonsblonoss. — N ational Dairy 


Ck>t7NOiL V, Grand Trunk & Canadian 
Pacific Rt. Oos. (Milk Rate Cask) 
(1919;, 26 Can. Ry. (JJas. 118. — CAN. 
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1364. Add, Annotation : — Refd* Tate So l^yle v. 
h. So N. E. Ry. & L. M. & S. Ry. (192G), 
43T. L. R. 134. 

1373. Add, Annotation : — Consd. Be Standard 
Charges (Collection So Delivery) (1925), 19 
Ry. So Can. Tr. Cas. 63, 


Sect. 12 — REDUCTION OF RATES 

(Vol. VIIL, p. 217). 

1877a. Who may apply for — Trader ** Interested ’ 
— Warehouseman & forwarding agent.] — 

Appcts., who were warehousemen So forward- 
ing agents at TraffoYd Park, Manchester, So 
who had unsuccessfully applied to the Rail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of 10G,v. Id., foiinerly 
lOTs., charged upon cigarettes consigned in 
two-ton lots from their Trafford Park ware- 
house, wliich was near to, but outside, the 
Manchester Docks, to King’s Cross, London, 
upon the ground that tlio corresponding 
rate from Liverpool was 54 .s*. Gd., provisionally 
reduced to 50s. ^i'he lower rate was also 
charged on similar traffic consigned front 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. App(5tR. 
contended that whore traffic as to which the 
conditions W(Te in fill respects alike is sent 
from two places A. So B. in the same district 
to the same destination, the same railway co 
shall not cliarge a liigluT sum from A. than 
from B., unless the distance of the destination 
in the case of A. Ls greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in all respects alike, if in tlw* one case tbere 
was competition which did not exist in tlie 
other. Kesps. objected that appcts. were 
not iriterostcid traders within 1921 Act, s. GO, 

So that the rate complained of, which was the 
ordimiry Manchester tovm rate, was refison- 
able : — Held: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcts. in the above chargcjs 
was suffickmtly direct to entitle? them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regard sliould be had to the 
following considerations : (a) tliat it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business ; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken ; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water . 
or road as the standard for all rates whetlier 
such competition existed in other i)laceB or | 
not, So therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the above principles & taking 


all the circumstances into account, appcts. 
should be allowed a rate of 72^. 6d. subject 
to any general revision of rates. — Port of 
Manchester Warehouses, I.td. v, Cheshire 
Lines Committee, ^Gre at Central Ry. Co., 
So Great Northern Ry. Co. (1922), 17 Ry. 
So Can. Tr. Ciis. 95. 

1377b. Grounds for ordering — Necessity for primft 
facie case.] — Confectionery in bottles & jars 
was carried by the railway cos. originally at 
co.’s risk, So subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packt‘d as 
above except at owner’s risk, owing to the 
heavy proportion of claims against them for 
damage. They cc)ntiuued t/O carry con- 
fectionery not contained in bottles So jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles So jars :—Held : (1 1 an appet. 
for a reduction in rates must make a primd 
facie case for tlie same ; (2) siudi a case had 
been made upon the above facts ; (3) the 

cos. were not precluded from making sx)ecial 
conditions by reason of tJie fact tliat they for 
some time had carried the abovi? goods 
without conditions ; (4) while certain losses 
in respects of confectionery not contained 
in bottles & carried at co.’s risk wore borne 
by the cos., which losses did not arise in 
the case of coniectiomjry in bottles carried 
at owner's risk, the saving 1o the cos., e,g. 
4 or 5 per cent., wjis not sufficient to justify 
a reduction in rate. — M an UFA f T uring Con- 
fection eus’ Alliance, Incorporated v. 
CU 1 .EDONIAN Ry. Co. (1922), 17 Ry. So Can. 
Tr. Oas. 135. 

1377c. .] — Port op Manchester Ware- 

houses, Ltd. V. Cheshire Lines Committee, 
Great Centrat. Ry. Co. So Great Northern 
Ry. Co., No. 1377a, ante. 

1377d. Experimental rate.] — Upon an appli- 

cation for an experimental reduced rate of 
40,s\ per ton for llax straw in full train loads 
lor a transit of approximately 200 miles, 
resp. rail wo y cos. ofTered for a period of five 
months a rate of plus skiing haulage 

charge. The ordinary class rate was 88.s*. 2d., 
less 12 J per cent. Similar trafiic was being 
carried to the same destination from places 
forty or fifty miles away at at^proximately 
the same rate as that olfered : — Held : the 
rate should be 45,9. Qn. : wdiether the 
Tribunfd ought to talce into account the 
possibility that an exyierimental rate will 
result in bringing a large futiire traffic. — 
Mai^sh V. Great Eastern So Great Western 
Ry. Cos. (1922;, 17 Ry. So Can. Tr. Cas. 129. 

13770. Removal of flat-rate additions 

imposed by Minister of Transport.] — Upon 
applications to remove certain fiat-rate 
additions to the rates on appcts.’ traffic 
which had been imposed by the Minister of 
Transport in exercise of hLs i^owers under 
Ministry of Transport Act, 19X9 (c. 60), 
8. 3 (1) (c) : — Ilelii: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that tiie reasons 
given in support of tlujir imposition by the 
former Rates Advisory Committee were not 
applicable to apj)ct'S.’ t.rafik? ; (3) the rates 
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on appcts.’ traffic were not excessive, notwith- 
siamiitifif tlwit the percent-af^e increase resulting 
from such flat-rate additions was greiiter on 
t.i'affi(; cariied at low mileage rates than on that 
carried at higlicr niilt^age ratios, &. that larger 
reductions in rates had been given to blast 
luiiia.(;e than to appcts.’, i.c., coal, traffic. 

(4 ) A rate is not* nccessaiily excessive because 
a railway co. are not handing back on balance 
to the tradc;rs all the savings that they ai‘e 
making in reduced expenses. — Monmouthshire 
<S6 South Wales C’oal Owner’s Assocn. v. 
Great Western Ry. Co., Monmouthshire 
A- South Wajj^s CJoke Ovens & 13ye-Pko- 
DUCTs Works Assocn. v. Same, South Wales 
J^atent Fuel Manufacturers’ Assocn. v. 
Same (1923), 18 Ry. & Can. Tr. Cas. 1. 

1377f. Reductions granted to other Interests.] 

— Upon an application for the removal of a 
flat -rate increase of 2d. per Um, being x>art ol 
a larg(T incriiase which originally had been 
imposed on appcts.’ traffic in coal, coke & 
jiatent fuel in acicordance with a second general 
revision of rates directed by the Minister of 
1’ransport which had since been voluntarily 
reduced by resps., the following grounds were 
rt'Jied ujion by appcts. in sufipoi’t of their 
case: (1) that a greater proportionate re- 
duction in rak‘S had been given </0 tbci traffic 
of certain admit-tedly necessitous industries 
than t/O their traffic ; (2) tliat their traffic, & 
in ji^i-^ticular their sliod^ disUince traffic, had 
incr(‘cised in demsity since the above increase 
in rates, thereby jiroducing an exceptional 
pixiflt for resjis. ; «fc (3) that tliey apprehended 
in the fut/ure an intejnsive foreign competition 
which a redaction in railway rates would 
a.ssist them ixi meet: — Held: (1) the re- 
ductions in rates gra.nl/ed by res])s. t/O the 
traffic of other inclustric's were justified & 
did not establish a c/isc of liardship or injustice 
to appcts. ; (2) while it w;is doubtful as to 
hoAv far the incrc'ase in coal traffic had resulted 
in increased profit to resp. cos., the period of 
prosperity in ajipcts.’ trade which was mainly 
due to the abnormal European political 
situation >vas jiassing away ; (3) in an ai)plie.a- 
tion for a reduction of a rat-e under 1921 
Aei/, s. ()0, the oniut lay upon an appet. to 
shciw the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 
& appcts. had not discliarged that omis by 
all(‘ging that a reduction in i*ates would assist. 
—Mining Assocn. of Great Britain r. 
London, Midland & Scottish, London & 
Noirni Easitjrn, Great Western, & 
Southern Ry. Cos., & Cheshhie Lines Com- 
MiTi’EE, Nation A ii Assocn. of Coke & 
Bye-Product Plant (Owners) v. Same 
(1924), 18 Ry. & Can. Tr. Cas. 14. 

Annoiafion ; — Generally, Meutd. Dixon v. L. M. it S. Rv. 

(1024), 18 Ry. & Can. Tr. Cas. 46. 

1377g. Abolition of free storage facilities.] — 

Appcts., the owners of a w^arehouse at Trafford 
Park, Manchester, claimed that a rate of 
10s. lid. per ton for sugar from Liverpool 
to their pnvate siding at Trafford Park, 
being the same amount as the corresponding 
rate from Liverpool to resp. co.’s Oldham 
Road station at Manchesl/er, should be re- 
duced by an amount equ;il to the cost incurred 
by resps. in providing fx^rminal accom- 
modation & services, including twenty-eight 
days’ free warehousing, at their Manchester 


station. No sugar had been consigned by rail 
to apx>cts.* wiirehouse, nor was there any 
evidence that any trtuJer desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of sirnilai* free accommoda- 
tion provided by competing wat/cr- carriers 
from liiverpool to Manchester. This facility 
liaving beem withdrawn by resps., they had 
k)&t as a result a large part of their sugar 
traffic from Livf*rx)ool to Manchester, &, 
tlicrcfore, as from Nov. 1923, had restored the 
above free storage for fin extended jieriod of 
tw^cnty-eiglit days : — Held : the ct. had no 
jurisdiction to abolish the facility of free 
storage, there W'as no evidence that the 
lOf?. lid. rate to Trafford Park was un- 
reasonable or excessive, & there was no 
pr*fiSumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was um'easonablo, because the latter 
included free storfige at tliat station. — Port 
OF Manchester Warehouses, Ltd. v. 
Ix)NDON, Midland Scomsii Ry. Co. (1925), 
18 Ry. <fc Can. Tr. Cas. 81. 

1377h. .] — Upon an application that the 

rates on mohisscs intended to be used for 
cattle feeding wdiich, with (;ertain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on the same basis 
as tire rates for oilcake &; meals, which were 
in Class 3 of that classification : — Held : there 
was no evidence that the rates complained of 
were unxust or unrofisonable except by com- 
Xraring them with the treatment of another 
article in another class, & the ct. had not 
power at that stage to alter the ckassifi cation. — 
National Assocn. op Corn & Agriculturat^ 
Merchants London, Midt.and ScornsH 
Ry. Co., Crosfjeld’s Oil ^ Cake Co., 
Lti:). V. Ix)nd()n, Midland & Scottish Ry. 
Co. (1925), 18 Ry. Sc Can. Tr. Cas. 97. 

I 13771 . Group rates.] — Good (.John) 

Sons, Ltd. v. London & North Eastern 
Ry. Co. (1927), 19 Ry. A Can. Tr. (’as. 191. 

1377J. Burden of proof — On applicant.] — Mining 
Assocn. of (^reat Britain v.' Loni>on, 
Midland & Scottish, London & North 
Eastern, Great Western, Sc Southern 
Ry. Cos., & (Cheshire Lines CoMMirrEE, 
National Assocn. op Coke & Bye-Product 
Plant (Owners) v. Same, No. ]377f, ante. 

1377k. ,] — Ebbw Vale Steel, Iron 

& Coal Co., Ltd. v. London, Midland 
Sconisii Ry. Co. (1927), 19 Ry. & Can Tr. 
Cas. 207. 

13771. Power of railway company during transi- 
tional period until appointed day” — To 
raise reduced rates.] — Under 1921 Act, s. 60, 
the rates in existence on Aug. 15, 1921, are 
maximum rates, Sc the railway cos. are 
entitled to reduce them. Sc to raise them 
again without apjffying to the Railway Rates 
Tribunal, if by so doing they do nob exceed 
the maximum. — Tate & Lyle. Ltd. v. 
London & Nouiii Eastern Ry. Co. Sc 
London Midland Sc ScvOI'tish Ry. Co. 
(1926), 43 T. L. R. 134 ; 71 Sol. Jo. 82, H. L. 

What rates — Owner’s risk rates.] — See Nos. 1323b, 
1323c, ante. 

Charges for detention.] — See No. 1326a, 
ante. 
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Part XI. — Remedies of and against Carriers. 


1389. Add, Annotation : — Apld. R. v, Harding 
(1929), 40 T. L. R. 105. 

1390. Add. A^mofai ion Held. Lake v. Simmons 

I. J. K. R. 58(3. 

1397- Add. Annotation : — Mentd. National Pro- 
vincial & Union Bank of England v. Lindscll 
(1921), 91 L. J K, B. 19G. 


1398. Add. Annotation : — As to (1 )Refd. Ponnington 
V. Reliance Motor Works, [1923] 1 K. B. 
127. 

1449. Add. Citation 91 ].. J. K, B. 39. 

Add. Annotations -Retd. Amlcvson v. Equit- 
able Life Assce. Soc. of the United States 
(1920), 134 L. T. 557; Deleters r. Hill Crest 
Oil Co. (Bradford), [1920] 1 K. B. 348. 


PART XI. SECT. 1, SUB-SECT. 2. 

sb. Goods carried tinder approved hill 
of lading — Action by connectmy n/rmr 
against shipper — Not maintainahle .] — 
New Youk Cei'jtral Ky. Cn. v. 
Elliott (N. S.), [ 1928 ] 2 T). h. li. 97:i ; 
34 Can. Hy. CtiH. 24G.~CAN. 

PART XL SECT. 1. SUB-SECT. 4.— 
A. (a). 

st. Payment for services rendered— 


Towing damaged motor car.]— Trurv 
V . AirroMOBiLK Owners 
No. 15 i, ante. 


PART XI. SECT. 2. SUB-SECT. 1. 

sx. Consignee — Damage Ui goods en 
route- -Owner havin-g paid damage to eon- 
signer .] — Whore an owner of groode had 


Indorsed a bill of lading: to the buyer: 
— Held, he had parted with all his 
rigrhts to obfain dainagres from the 
earner. Thi' fact that tlie ownei* paid 
the indorsee the damatfos PutTored by 
tlie poods en route <lid not deprive tii<‘ 
hitler of Jus npht of aetion apaiiibt the 
Cfurier. — F okh AIotor Co. r. Tmov 
8.S. Co.. [192.5] 1 1). L. K. 2G.5 ; [1924] 
3 W. W. R. 718.— CAN. 
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CHARITIES. 

Part I. — Charitable Purposes. 


1. Add* Annotations: — As to (1) Consd. Jack- 
son’s Trustees r. Lord Advocate (1926), 10 
Tax Cas. 460. Folld. Re Williams, Public 
Trust^je v. Williams, [1927] 2 Ch. 283. Refd. 

R. V. Income Tax Special Comrs., JS'a; p. Rank’s 
Trustees (1922), 127 L. T. 651 ; Jackson v. 

Voss, [1923] 2 K. B. 357 ; Brighton College 
V, Marriott (1924), 69 Sol. Jo. 229 ; I. R. 
Comrs. V. Glasgow Musical Festival Assocn 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. R. C’omrs. aq 
( 1926), 11 Tax Cas 139; Adamson v. Mel- 
bourne Metropolitan Board of Works, 

[1929J A. C. 142. As to (2) Consd. 

A.-G. V* National Provincial Bank, [1924] 

A. C. 202 ; Verge v. Somerville, [1924] A. C. 

496 ; Chcsterman v. Federal Taxation Comr. 

(1925), 42 T. L. R. 121 ; R. v* Income Tax 
Special Comrs., Exp* Ueadmastcrs’ Conference, 

Same v. Same, Ex p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 651 ; 
Jackson's Trustees v. Lord Advocate (1926), 

10 Tax Cas. 460 ; I. R. Comrs v. Yorkshuv 
Agricultural Soc (1927), 44 T. L R. 59. 

Apld. General Medical Council t? I. It. Comrs., 
English Branch Council of General Medical 
Council V* Same (1928), 97 L. J, K. B. 578. 

Distd. Geologists’ Assocn. v. I. it. Comrs. 

(1928), 14 Tax Cas. 271 ; He Grovo-Grady, 
Plowdon V. Liiwrence, [1929] 1 Ch. 557. 

Refd. Barber v. Chudley (1922), 92 L. J. K. B. 

711 ; R. V* Income Tax Special Comrs., Ex p. 
Rank’s Trustees (1922), 127 L. T. 651 ; Re 
Hummeltenberg, Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Ch. 237 ; Re Ludlow, 
Bence-Jones v* A.-G. (1923), 93 L. J. Ch. 30 ; 

Re Shakespeare Memorial Trust, Lytton v* 

A.-G., [1923] 2 Ch. 398; Re Gray, Todd v* 
Taylor, [ 1925J Ch. 362 ; I. R. Comrs. r Falkirk 
Temiiorance Caf6 Trust (1926), 11 Tax Cas, 

353 ; I. R. Comrs. v. Glasgow Musical Festival 
Assocn. (1926), 11 Tax Cas. 154 ; I, R. Comrs. 

V Peeblessliire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technical 
(’ollt‘ge, Galashiels v. I. R. Comrs. (1926), 11 
Tax Cas 139. Generally, Mentd. Martm v, 
Lowry, Martin v* I. R. Comrs., [1926] 1 K. B. 

550. 

la, .] — Vehqe V* Somerville, No. 199b, post* 

2. Add* Annotation : — Refd. Re Tetley, National 
Pro\dncial & Union Bank of England v* 
Tetley, [1923] 1 Ch. 258. 

3. Add. Annotation : — Refd. A.-G. v. London A 
Ilomc (\Hinties Joint Electricity Authority, 

[1929J 1 Ch. 513. 

3a. Motive Immaterial.] — (1) Motive is im- 

material in considering whether a bequest is 23b. 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 

PART I. SECT. 1. 

1 vi. EstaUDutyAsgeMsmeTUAct* 

1914, «. 8 (5).] — The word ‘‘charitable “ 
in the above sect, is to be construed in 
its legal & not Its popular sense. — 

Chesterman *. Federal Comr. of 
Taxation, [19261 A. C. 12S; 95 L. J. 


gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy prhs* — Re King, Kerr v. Bradley. 
[1923] 1 Ch. 243 ; 92 L. J. Ch. 292 ; 128 L. T, 
790 ; 67 Sol. Jo. 313. 

Question for court.] — To bo valid 

a charitable bequest must be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it. — Re Hummeltenberg, 
Beatty v* London Spiritualistic Alliance, 
[1923] 1 Ch. 237 ; 92 L. J. Ch. 326; 129 
L. T. 124 ; 39 T. L. R. 203 ; 67 Sol. Jo. 313. 

Annotations I. H. Comrs. v. Temperance Council 

of Uliribiiau CJnirches of England & Wales (1926), l.‘i6 
L. T. 27. Apprvd. lie (irove-Crady, I'lowden v* Lawrence, 
11929] 1 Ch. 557. 

4b, — .] — l^c Grovb-Grady, Plowdbn 

V. Lawrence, No. 20Sa, post* 

12a, Beneficiaries formerly helped 

by testator.] — Re Shepherd, Smithem p. 
Shepherd (1921), 152 L. T, Jo. 18. 

17. Add* Annotation : — Mentd. Re Soutlierden, 
Adams v. Southerden, [1925] P. 177. 

22 > Add. Annotation : — Folld. Re Lucas, Rhys v, 
A.-G., [1922] 2 Ch. 52. 

23. Add. Annotation : — ^Refd. Verge v. Somerville, 
[1924] A. C. 496. 

23a. Trade union certified to be war 

charity — Necessity for registration under War 
Charities Act, 1916 (c. 43).] — The National 
Ijcague of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the Charity Comrs. as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
victed of having solicited & obtained money 
from ' members of the public ; — Held : the 
League was a charity as well as a trade union, 
& required to be registered under both those 
Acts, & the conviction must be affirmed. — ■ 
Barber v* Chudley (1922), 92 L. J. K. B. 
711 ; 128 L. T. 766 ; 87 J. P. 69 ; 21 L. G. R. 
114, B. C. 

“ Oldest respectable inhabitants ** — 

Valid.] — Testator gave the income to bo 
derived from all his securities to A., for her 
life, & after her decease to “ the oldest 

assocn. & If these are found to be 
charitable within Stat. Eliz, the ct. 
may hold the gift to be for charitable 
purposes. — P erpetual Trustee Co., 
Ltd. V. Shellex (1921), 21 S. R. 
N. S. W. 42G ; 38 N. S. W. W. N 132. 
— AUS. 


P. C. 39; 134 L.T. 360; 42T.L.R. 121. 
— AUS. 

8 ii. Purpose not sovroe .] — In 

determining whether a gift to an assocn. 
is a gift for charitable purposes, the ct. 
may inquire into the objeots of the 
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respectable inhabitants in G. to the amount 
of 6s. per week each ; — Held : the amount 
of the gift implied poverty, &, coupled with 
the use of the word “ oldest,” implying age, 
was sufficient to render the gift a good 
charitable bequest. — JZe Lucas, Khys v. 
A.-G., [1922] 2 Ch. 62 ; 91 L. J. Oh. 480 ; 127 
L. T. 272 ; 66 Sol. Jo. 308. 

27, Add, Annotation : — Consd. Re Lucas, Rhys 
V, A.-G., [1922] 2 Ch. 62. 

27a. •] — Testatrix gave the income of 

certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of further shares in the co. for 
the benefit of incapacitated employees, the 
income in each case to be a]iplied by the 
governors of the co., in their discretion : — 
Held : both gifts were good charitable 
bequests, the first being for i)romoting oduca* 
tion & the second for the alleviation of 
poverty. — Re Rayner, Cloutman v, Reg* 
NAliT (1920), 89 L. J. Ch. 369 ; 122 L. T. 577 ; 
84 J. P. 61. 

29. Add, Annotation : — Consd. Re Lucas, Rhys 
V, A.-G., [192212 Ch. 62. 

34a. Distributing coal & making loans to 

poor & deserving inhabitants.] — Testator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a ” Coal Fund,” the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inliabitants of F. as a committee 
should think fit, & to hold the rest of his 
residuary estate as a ” Loans Fund ” & to 
apply the capital & income thereof, under the 
direction of the committee, ” in making 
loans to poor & deserving inliabitants of the 
parish of F. in manner liereinafter provided.” 
No loan was to exceed £100, repayable within 
nine years at longest. ,No interest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth imrt of the fund 
was to be lent in any one yeai*, & the borrow'ers 
were to be inhabitants or residents of F. not 
above the age of thirty-five 'years. Testator 
dii’ected that ” all surplus money forming 
part of or arising from the ‘ Loans Fund ’ 
over & above £500 & not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if when required ” ; — Held : 
(1) the wdll displayed a general charitable 
intention & contained an immediate &- 
effective gift of the whole of tiie residue to 
charity, displacing the claim of the next of 
kin ; (2) the question of accumulation beyond 
the period allowed bj law did not arise, tlie 
possibility of a surplus hereafter not impairing 
the validity of the immediate gift to charity ; 
(3) the doctrine of cy-pr^s could be at orlc^^ 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired. — Re Monk, Giffen v. 
Wedd, [1927] 2 Oh. 197 ; 90 L. J. Ch. 290 ; 
137 L. T. 4 ; 43 T. L. R. 250, C. A. 

Annotation : — As to U ) Bold. I. R. CoinrH. v. Roberts Muiino 
Mansions Trustees (1927), 43 T. 3u. R. 270. 

46. Add. Annotations: — Apld. I. R. Comrs. v, 
Roberts Marine Mansions Trustees (1927), 
43 T. L. R. 270. Refd. Re Olarke, Bracey 
V, Royal National TJfoboat Institution, [1923] 
2 Ch. 407. 


46. Add. Annotations : — Consd. Re Clarke, Bracey 
V, Royal National IJLfeboat Institution, [1923] 
2 Ch. 407. Befd. BlackwcU v. Blackwell, 
{19291 A. 0. 318. 

47a. Nursing home — Persons of moderate means — 
Gift charitable.] — Testator made the fol- 
lowing gift in his will : “I give & bequeath 
all the residue & remainder of my estate not 
otherwise disposed of by this my will to : 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible to benefit 
under the National Jlealth Insurance Act, 
Old Age I*ensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
some moderate contribution ; (b) the Royal 
National Lifeboat Institution ; (c) the IJster 
Institute of Preventive Medicine ; (d) & such 
other funds, charities & institutions as my 
exors. in their absolute discretion shall think 
fit ; & 1 direct that such residue shall be 
divided amongst the legatees named in the 
paragraphs (a), (b), (e), & (d) lastly herein- 
before contained in such shares & pro- 
portions as my trustees shall determine.” 
It was admitted that th(‘ objects under (b) 
& (c) w^ere charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty : — Held : (1 ) tlie objects included 
under paragraph (a) w^ere (‘jiaritable since 
the means of the reciy)ients would necessitate 
their being unable witiiout the bounty of 
testator to procure the treatment of which 
they might stand in ne^ed ; (2) the objects 
specified under licading (d) being for such 
indefinite charitable <fc non-charitablc objects 
as the exors. should think fit were not 
exclusively charitable, therefore though a 
trust for charitable & non -charitable indefinite 
purposes indiscriminately failed by reason of 
unceriainty, this trust being of a part of a 
fund for charitable jnirposes & another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were. — 
Re Clarke, Bracey v, Royar National 
Lifeboat Institution, [1923] 2 Ch. 407 ; 
92 L. J. Ch. 629 ; 129 L. T. 310 ; 39 T. L. R. 
433 ; 67 Sol. Jo. 080. 

48. Add, Annotations : — Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v 
Williams, [1927] 2 Ch. 283. Refd, G<*()logists’ 
Assocu. V. I. R. Comrs. (1928), 14 Tax Cas. 
271 ; Re Bai*clay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173; Rr 
Patten, Westminster Bank v, Carl yon, 1 1929] 
2 Ch. 276. 

49fc Add, Annotations : — Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v, 
Williams, [1927] 2 Ch. 283. Refd. Geologists* 
AsSocn. V, I. R. Comrs. (192S), 1 I Tax Cas. 
271 ; Re Barclay, Gaiduc^r v. Barclay, 

Steuart v, Barclay, [1029] 2 Ch. 173; Re 
Patten, Westminster Bank v, Carl yon, [1929] 

2 Ch. 276. 

50. Add, Annotations: — to (2) Consd. Geolo- 
gists* Assoon. r, I. R. Comrs. .(1928), 14 
Tax Cas. 271. Refd. He HaTclay, Gardner v. 
Barclay, Steuart v, Barclay, [1929] 2 Ch. 173. 
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67. Add, Annotation: — Asia (2) Apld. Tie Gray, 
Todd r. Taylor, fl925] Ch. 362. 

62. Add. Annotatioyi : — Refd. He Grove-Grady, 
J*lowd(‘n V. LaAvronro, fl929J 1 Oh. 557. 

66. Add. Annotation : — Refd. Bripjhton College v. 
Marriott (1924), 69 Sol. Jo. 229. 

68. Add. Annotation : — Refd. I. R. Conirs. v. 
Temperance Council of Christian Churches 
of England & Wales (1926), 136 L. T. 27. 

69. Add. Annotations : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
ToUey, |1923J I Ch. 258 ; Geologists’ Assocn. 

V. I. R. Conirs. (192&), 14 Tax Cas. 271. 

73a. Trust to erect national theatre — & revive 

English classical drama — Valid.] — (1) The 

Shakespeare Memorial Trust was established 
to erect & endow a Shakesiieiire Memorial 
National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
classic^ drama, & stimulating the art of 
acting : — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the conununity other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
Loud Macna(5HTEN in Income Tax Special 
Purposes Comrs. v. Pemscl, [1891] A. C. 531. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for tlie theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent Side of the sitfi, the question arose 
Avhethor, in those circumstances, the consent 
of the Charity Comrs. was rtiquired to the 
sale by the charity : — Held : notwith- 
standing that in the inception of its formation 
it w^as contemplated that the charity should 
be supporhid by annual subscriptions as 
well as by income from endowment, <& not- 
wdthstanding that there was an interval * 
of nine days only between the donation & the 
fii*st of tJje annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 

B. 62 ; & as it was, thcriifore, not exempted 
from the jurisdiction of the Cliarity Comrs., 
their consent to tlie sale by the charity was 
required. — Re Shakespeaiie Memoutal 
Trust, Lytton (Earl) v. A.-G., [1923] 2 Ch. 
389 ; 92 I.. J. Ch. 551 ; 130 1.. T. 56 ; 39 
T. 1.. R. 610, 67(; ; 67 Sol. Jo. 809. • 

73b. Bequest to provide sweets — For all children 
within parish — Not confined to those attending 
school — Not valid.] — T<^stator by bis will, 
after leaving money for prizes for the best- 
conduct^id scliool children in the parish, left 
money to provide “ a pennywortli of sweets 
each for all boys & gills below' the age of 
fourteen resideiit^dthin the parish,” & he 
directed that the income of the re.sidue of liis 
es^te should be applied in awarding annual 
prizes to rcsidimts for the best-kept gardens 
ifc cottages : — Held : since there w’^as no 
proA’ision as to the gift of sweets being 
confined to children wdio had attended 


school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
best-kept gardens & cottages was a good 
charitable gift as it was one for the benefit 
of the community. — Re Pleasants, Pleas- 
ants V. A.-G. (1023), 39 T. L. R. 675. 
Annotation .—Refd. I. U. Comrs. v. Yorkshire Agricultural 
Soc., 119281 1 K. B. Gll. 

75. Add. Annotations : — Apprvd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Tinistee v. 
WiUiams, [ 1 927] 2 Ch. 283. Consd. Geologists’ 
Assocn. V. 1. R. Comrs. (1928), 14 Tax Cas. 
271 ; Re Barclav, Gardner v. Barclay, 
Steuart v. Barclay^ [1929] 2 Ch. 173. Refd. 
Re I^atten, Westminster Bank v, Carlyon, 
[1929] 2 Ch. 276. 

75a. .] — Testator by his will, wherein he 

described himself as a Clerk in Holy Orders, 
gave all liis property to the Public Trustee 
upon trust for investment. He t-hen directed 
that the income should be pnid to the Bishops 
of the dioceses of 8t. 1). B., the rector of 

L. the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
Avhom he nominated administrative trustees. 
After stating that his wife left h(T interest in 
certain property to him to be used as ho 
wislic'd, but preference for Church pur- 
poses, testator, in expressed accordance AAuth 
lier wish, by clause* 3, devised all he should 
die posse.ssed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Cliurcii of England, to bo administered 
by the truste(‘S. Clause 12 contained tlie 
following proviso : “If for any sulTicient 
reason, Avlietlu'r disendowment may or may 
not have* taken place, the trustees decide that 
the interests of the Church could be b(‘tter 
served by any chang(*s in tlie method of 
a.dministei‘ing, or'OA^en in tin* object to Avhich 
the fund is applied und(*r my W'ill, such change 
or (iiangos may be made AVith the seA'<*ral 
consents cxpi-essed by a majority of the 
Diocesan Conferences of B. St. D.” : — 
Held: the objects to which ihe trustees 
wort*, by claus(3 12, empowered to cliange the 
application of tlie fund were not other than 
charitable objects <fc were religious objects 
in tlie interests of the Church as an organisa- 
tion existing for the instruction & edification 
of the public, & the gift in clause 3 was a 
valid cliaritable gift. — Re Williams, Public 
Trustee v. Wiiatams, [1927] 2 Ch. 283 ; 96 
L. J. Ch. 419; 137 L. T. 477 ; 71 Sol. Jo. 
G05. 

Add. Annoiatioyxs : — ^Refd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407 ; Re King, Kerr v. Bradley, [1923] 
1 Ch. 243. 

Benefit of Roman Catholic Church — Open to 
public — Valid.] — (1) A bequest- for the benefit 
of a church belonging to a monastic order of 
the Roman Catholic Chm'ch but open to the 
public w^as not rendered invalid by Roman 
Catholic Relief Act, 1829 (c. 7). 

Testa-trix by her will dated Sept. 7, 1903, 
gave the residue of all her i)ropeJ*ty, after the 
death of G., to whom she had givcm a life 
interest, in the following terms : ” To 
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the Superior of the Jesuit Church of 
the Immaculate Conception, Fiirm Street, 
London, to the Superior of that Church at 
the moment of the legacy falling due, & 
failing him to any other representative 
Father of the Or(ler of the Society of 
Jesus ...” : — Held: the gift was to this 
Superior upon trust for the benefit of the 
chur*ch at Farm Street as he might in his 
discretion think fit ; & this was a valid gift. 

(2) Testatrix died in 1010, & Q. died 
in 1928. T)ie Superior of the Church of 
the Immaculate Conception, Farm Sl^reet, 
London, was not th<^ same person at the death 
of testatiix as at the death of G. : —Held : 
the gift was a valid gift to the Superior at 
the moment of G.’s death absolut.ely. — 
Re Barclay, Gardner a. Bai?.clay, Steuart 
V, Barclay, [1029] 2 Ch. 173 ; 98 L. J. Ch. 
410 ; 141 L. T. 447 ; 45 T. L. U, 40(h C. A. 

82, Add. Annotation : — ^Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258, 

89. Add. Annotations : — As to (1) Apld. G<*olo- 
gists’ Assocn. v. T. R. Comrs. (1928), 14 Tax 
(Jas. 271. Consd. Re Bain, Public Triisfe(‘ 
V. Boss (1929), 45 T. L. B. 017. Refd. Re 
Williams, Public Trustee v. Williams, [1927] 
2 Ch. 283. 

90. Add. Annotation : — Generali i/, Refd. Re Monk, 
Giffen t;. Wedd, [1927] 2 Ch. 197. 

94 Add. Annotation : — Refd. Re Hummeltcm- 
berg, Beatty v. London Spiritualistic Alliance 
(1923), 92 L. J. Ch. 320. 

106. Add. Annotations: — Consd. Re Barclay, 
Gardntu* Barclay, Steua-rt v. Bairlav, [1929 1 
2 Ch. 173. Refd. Blackwell v. Blackwell, 
[1929] A. C, 318. 

110a. Invalid.] — Walrool’s Case 

(1349). Duke, 95. 

Annotafions : — Consd. AdauiH & Tiambcrt’e CaH<‘ (1002), *1 
Co. llcp. 104b. Refd. lleutb v. Cbapinaii (1851), 2 Prtw. 
417. 

114. Add. Annotation : — Consd. Blaekwi^U v. Black- 
well, [1929] A, C. 318. 

117. Add. Annoiailon : — Mentd. Re Manners, 
Manners v. Manners, [1923] 1 Oh. 220. 

119. Add. Amioiaiions : — Refd. Blackwell r. Bla» k- 
well. (19291 A, 318. Mentd. Ward v. Van 
der LoelT, Burnyeat v. Van der Loeff, [1924] 
A. C. 053. 

128a. For benefit of church open to public - 

— Valid.] — Re Barclay, Gardner v. Bar- 
clay, Steuaut V. Barclay, No. 79a, ante. 

129. Add, Annotations : — Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121 ; Geologists’ Assocn. v. I. R. Com tvs. 
(1928), 14 Tax Cas. 271. Refd. Re Williams, 
Public Trustee v. WiUiams, ( 1927] 2 Ch. 283 ; 
Re Barclay, Gardner v. Barclay, Steuart- 
V. Barclay* [1929] 2 Ch. 173; Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 Ch. 
270. 

130. Add. Annotation : -Consd. Re Barclay. 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2 Ch. 173. 

135. Add. Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

137. Add. Annotation ; — Mentd. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

155. Add, Annotation : — Consd. Blackwell v. Black- 
well, 11929] A. C. 318. 


167. Add. Annotations: — As to (1) Consd. Be 
C4arkc, Brace y v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407; Be Davis, 
Thomas v. Davis, [1923] 1 Ch. 225. Refd. 
Re Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258 ; Re 
Grove-Grady, Plowden v. Lawrence, [1929] 

1 Ch. 557. 

183. Add. Annotation : — Distd. Re Gwyon, Public 
Trustee v. A.-G. (U)29), 40 L. R. 90. 

195a. Shakespeare Memorial Trust — Erection of 
theatre — Revival of English classical drama — 
Valid .] — Re Shakespeare Memorial Trust, 
Litton (Earl) v. A.-G., No. 73a, ante. 

196. Add. Annotation : — .4.s to (1) Refd. Re Gray, 
Todd r. Taylor, [1925] Ch. 302. 

197. Add. Annotation : — to (.1) Folld. Re Gray, 
Todd v. Taylor, [1925] Ch. 302. 

199a. Promotion of physical efficiency of army-;- 
Encouragement of sport — VaUd.] — By his 

will testat^or gave a sum of £3,000 to form the 
nucleus of a regimental fund lor his regiment 
” for th(' ])romotioa of sport, including in 
that term only shooting, fishing, cricket, 
football, & polo.” lie also thereby gave 
directions as to the management of ttie 
fund. Lab^r in tlie will he directed the 
payment of a further sum of £2,000, in the 
evtints which happened, “ to the aforesaid 
Sport ing Fund ” to be held upon the same 
t-erms {is the former legacy : — Held : the 
gifts were gifts for the purpose of promoting 
the physical elliciem-y of tlie army, & were 
valid charitable GE^AY, Todd v, 

Taylor, [1925) Ch. 302 ; 91 h. J. Oh. 430 ; 
133 L. T. 030 ; 11 T. L. R. 335 ; 09 Sol. Jo. 
39S. 

Amiotalton : — Consd. 1. Coinv^. v. Yotkuhiro AfeUiCullural 

M.C., 1PJJ8J J K. n. Ull. 

199b. Repatriation of soldiers—AIter war service— 
Valid.]— (1) A valid charitable trust may 
exist altiiough in its administa'ation the 
benefit is not confined by the donor to the 
I)oor to the exclusion of the rich. 

A residimt in New Soutli Wales bequeathed 
his residuary estate ” unto the truste(is lor 
the time being ol the ‘ R-epatrlation Fund ’ 
or other similar fund for the benefit of the 
New Sout-ii Wales returned soldiers.” At the 
date of the will, & of testator’s death, there 
was establisht*d under statutes of the Com- 
monwealth of Australia a repatriation fund 
lor Australian soldiers generally, but there 
was no repatriation fund, or sunilar fund, 
for New South Wales soldiers : — Held : 

(2) the gift created a valid charitable trust; 

(3) tlie trustees of the Commonwealth 

statutory repatriation fund were not trustees 
of the charity, the settlement of a scheme 
had been rightly directed. — Verge v. Somer- 
ville, [1921] A. 0. 490 ; 131 L. T. 107 ; 

40 T. L. R. 279 ; 08 Sol. Jo. 419 ; sul) nom 
Verge v. Soalfriville, A.-G. for Australia 
i;. Somerville, 93 L. J. P. (’. 173, P. C. 

Amiotatvm:—As to rJ) Refd. Gcnpral Medical Oouncil u. 
i. It. GumrH., Eii{?lihh Praiieh Cimiicil of General Medical 
Ccnmcjl V. 8auie 11U28), 97 L. J. K. H. 578. 

201. Add. Annotation: — Consd. Re (Jrov e-Grady, 
Plowden v. Lawrence, [192fM 1 Ch. 557. 

205. Add. Annotations : — A.s to {1) Consd. Adamson 
V. MiJbourne &- M(^tropol^lan Board ot Works, 
[1929] A. C. 142 ; Re Grove-Grady, Plowden 
V. Lawrence, [1029] 1 Cii. 557. 

206. Add. Annotations :—As to (1) Dbtd. Re Ilum- 
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meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd, I. R. 
Comrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 59 ; Re Grove- Grady, PJowden v. 
Lawrence, [1927] 1 Ch. 557. Afi to (2) Refd. 
I. R. Comrs. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 130 L. T. 27. 

208. Add. Annotation: — As to (2) Expld. & Dlstd. 
lie Grove-Grady, Plowden v. Lawrence, [1929] 

1 Ch. 557. 

208a. If beneficial to community.] — 

Testatrix, who died in 1925, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution to be called 
the “Beaumont Animals* Benevolent Society *’ 
under such rules & regulations & under such 
committee of management not exceeding ten 
members & otherwise in all respects as her 
trustees should in their absolute discretion 
think fit, &> having regard to her wish that 
the expense of management should be kepi 
as low as possible ; provided that all members 
of the committee & of the governing body & 
all ofTficials of the s.aid society should be &> 
always have been declared anti-vivisectionists 
& opponents of all sport involving the pursuit 
or death of any stag, deer, fox, hare, rabbit, 
bird, fish, or any other animal, &> to have foj* j 
its objects (a) the acquisition of land, per- 
mitted by a judge of the Ch. Div. or the 
Charity Comrs., for the provision of refuges 
for the preservation of “ all animals, birds or 
other creatures not human ; (b) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such societies or 
homes for the benefit of animals generaUy 
or for the benefit of individual cases British 
or fori'ign as the committee of the “ Beau- 
mont Animals’ Jb^nevoleiit Society” might 
think lit ; (r) the founding, establishing, 

endowing, supporting, maintaining or juo- 
vidirig (d hospitals or homes for animals in 
Great Jlritain having no declared vivi- 
sectionisf- upon the governing body or bodies 
thereof or in any way connected with the 
manag<*ment th(*reof : — Held : although a 
trust in perpetuity for animals might be a 
good charitable trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad ; there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they wore not good & valid 
charitable trusts. — Re Grove-Grauy, Plow- | 
DEN V. LA.WBENCE, [1929] 1 Ch. 557 ; 98 
L. .T. Ch. 261 ; 140 L. T. 659 ; 45 T. L. R. 
201 ; 73 Sol. Jo. 158, C. A. 

210. Add. Amiolaiion : — Consd. Be Tetley, 
National Provincial & Union Bank of England 
V. Tetley, [1923] 1 Ch. 258. 

212. Add. AnnoUdioti : — Mentd. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

213. Add. Annotation : — Refd. Re Gray, Todd 

Taylor, [1925] Ch. 362. I 


213a. Encouragement of gardening — Charitable.] 
— Re Pleasants, Pleasants v. A.-G., No. 
73b, ante. 

215. Add. Annotation : — As to (2) Refd. Verge v. 
Somerville, [1924] A. C. 496. 

215a. Of Jews to Palestine — Gift to Jewish 

National Fund — Valid.] — A summons asked 
whether deft, co., the Judischer National- 
fonds. Ltd., or some other & what co. was 
referred to in the devise & bequest) in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to liis will made in 1919 
testator who died shortly after declared : 
“ whereas it is my desire that members 
of my family shall make their homo in 
Palestine working & living on the land, I 
give, devise, & bequeath all the residue of 
my estate subject as aforesaid to the 
.TUdischer Nationalfonds which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family as are 
in a direct lino of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations & conditioiLs that 
may be necessary for the common weal ” : — 
Held : the co. was beneficially entitled to the 
fund to be applied by tljora so far as was 
nec(‘ssary for the purpose indicat'd by 
testator, & as to the balance for the general 
purposes of the co. — Re Rosenblijm, Rosen- 
BLUM V. Rosenblum (1924), 131 L. T. 21 ; 
68 Sol. Jo. 320. 

217. Add. Annotidiotis : — As to (1) Consd. I. R. 
(jornrs. v. Yorksliire Agriculiairal Soc. (1927), 
41 1\ L. R. 59. Gct\era.Uy^ Refd. General 
Medical Council v. I. R. (bmrs., English 
ih'anch Council of General Medical C^ouncil 
r. Same (1928), 139 L. T. 225. 

217a. Primrose League — Not a charity.] — Testa- 
trix by her will gave a leasehold house 
“ to the Primrose League of the Conservative 
cause Id be used as a habitation in connexion 
with the league or in a manner which will 
benefit the cause ” : — Hold : as the gift was 
impressed with a trust could not be sold, 
& as the league was not a charity, the gift 
failed. — Re Jones, Phrlk^ Trustee v. 
Clarendon (Earl) (1J)29), 45 T. L. R. 259. 

225. Add. Annotations : — Consd. Re King, Kerr 
V. Bradley, [1923] 1 Ch. 243. Refd. Rt' 
Clarke, Bracey v. Itoyal National IJfeboat 
Institution, [1923] 2 Ch. 407. 

231. Add. Annotation : — Generally, Mentd. Re 
Villar, Public Trustee v. VUlar, [1929] 1 Ob. 
243. 

231a. .] — Testator gave £200 to his trustees, 

on trust to invest it & Id pay the income 
thereof to a cemetery co. “ during such 
period as they shall continue to maintain 
keep ” two specified gra\'es “ in the cemetery 
in good order & condition with flowers & 
plants thereon as same have hitherto been 
kept by me,” & he declared that, if the 
graves should not bo kept in such order <S: 
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A tUi’OcUon in a will to the exorfi. to 
deposit a sum in a bank or invest it, 
“ the yearly Interest to be devoted to 
the care of my grrave,** creates, leaving 
statutory provisions out of considera- 


tion, a perpetual trust ; &, as the pur- 
;)OHO is not charitable, is void ; but 
legislrttive sanction is given to this 
particular form of perpetual trust, by 
above sect. — He Jones (1918), 

O. L. It. 62 ; 13 O. W. N. 405.— CAN. 

-.] — Bequests made to 
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bodies Incapable of contracting, on 
the condition precedent that they 
should agree with testator’s trustees 
to earo for certain burial lots for ali 
tiino : — Held : void . — Re Laino Estate, 
[1927] 1 W. W. B. 699 ; 38 B. C. ll. 

I 449.— CAN. 
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condition, his trustees should pay & apply 
the income in manner tlierein mentioned : — 
Held : the gift was a valid gift. — He Chaudon, 
Johnston v. Davies, [1928] Ch.- ; 97 
L. J. Ch. 289 ; 139 I.. T. 2hl. 

238a. In memory of testatrix— Valid.] — He 

King, Kbur v. Bradley, No. 3a, ajite, 

240. Add, Annotatioyi : — Apld. I. B- Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Conirs. v. Medical Chaiit- 
able Hoc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. 

241. Add. Amiotatiovs : — Refd. I. R. Comrs. ?lSoc. 
for Rtilief of Widows k. Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 
T. L. R. 612 ; T R Comrs. v. Yorksliirc 
Agricultural Soc. (1927), 44 T. L. R. 59. 

242. Add. Annoiaiion Refd. I. R.. Comrs. v. 
Soc. for Relief of Widows Orphans of 
Medical Men, I. R. Comrs. v. M(‘di(‘al Chai‘it- 
able Soc. for Wt'st Riding of Yorkshire (1926), 
42 T. ].. R. 612; I. R. Comrs. r. Yorkshire 
Agricultural Soc., [1928J 1 K. B. 611. 

245. Add. Anvoiaiion Refd. I. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
M(‘n, I. R. Ck)mrs. -r. Medical Ciiaritable Soc. 
for West Riding of Yorksliirc (1926), 42 
T. L. R. 612. 

247. Add. Annotation : — Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Mi'dical Men, I. R. Comrs. v. Medical Charit- 
able So(.*. for West Riding of Yorkshire (1926), 
42 T. L, R. 612. 

249. Add. Annotations: — Apld. I. R. Comrs v. Soc. 
for Relief of Widows Sc Orphans of Medieval 
Men, 1. R Comrs. v. Medical Charitable Soc 
for West Riding of Yorkshire (1926), 136 
L T. 60. Mentd. Toat(*& v. Toates, [1926] 2 
K. B. 30. 

250. Add. Ayimlation : — -4.s‘ to (1 ) Refd. He l*a.it(‘ii, 
Westminster Bank v. Carlyori, [1929J 2 (^h. 
276. 

251. Add, Citation [1912] 1 Ch. 29. 

Add. Ayinotniions : — A .9 to (1) Apld. He 
J^itten, Westniinsl^er Bank v. Carl von, [1929^ 
2 Ch. 276. As to (2) Refd. He Kiiypers. 
Ku^^ers V, Kuyfiers, [1925] Ch. 244. Generally 
Refd. Re Bancroft, iiancroft v, Bancroft. 
[1928] Ch. 677. Mentd. Re Sikes, Moxon 
Crossley (1926), 43 T. L. R. 57. 

265. Add, Annotation : — A.s to (2) Refd. Verge v 
Somerville, [1924] A. C. 496. 


269. Add, Annotation : — As to (1) Refd. Re Grove- 
Cradv, Plowden v. Lawrence, [1929] 1 (-li. 
577. “ 

165. Add, Anywtatioyi : — Refd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L B. 
121 . 

265a. Gift to Jewish National Fund — ^To enable 
testator’s relations to settle in Palestine.] — 

He Rosenblum, Rosenblum v, Rosenblum, 
No. 215a, ante. 

266. Add. Ayinotaiions : — As to {i) Consd. Re Gray, 
3'odd V. Taylor, [1925] Ch. 362. Apld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 

2 Ch. 276. 

266a. Provision of knickers for all boys of district— 
Void.] — Testator devised his residuary estate 
on trust, the income to bo applie‘d for over 
in providing knickers for boys who resided 
in the F. district, who wore not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief : — 
Held : as none of the conditions necessarily 
imported poverty & therefore the obje^ct of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make ilie 
trust a good (;liaritable trust, the bequest was 
void as offending «againsi the riih* against 
perpetuiii(\s. — Re Gwvon, Phbijc Trustee 
V. A.-G. (1929), 46 T. L. R. 96 ; 73 Sol. Jo. 
833. 

267a. Social club — Staff Christmas fund — Invalid.] 

— Testator gave three legacies in the follow- 
ing terms: “To the Junior Carlton Club, 
Pall Mall, S.W. : £100 of Funding Loan in 
tinist to pay the interest yearly to the Staff 
Christmas Fund. To ihe Union Club, 
Brighton : £100 of Funding Loan in trust 
to pay the interest y(‘arly to th(‘ Si.aff Clirist- 
mas Fund. To the Sussex County Cricktit 
Club : £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ” 
Held : the legacies to the elui>H were not 
charitable, <fc, therefore, invalid. — Re Patten, 
Westminster Banic v. Carlyon, [1929] 2 

, Ch. 276 ; 98 L. J. Ch. 419 ; 141 L. T. 295 ; 

' 45 T. L. R. 604. 

267b, Cricket club — Nursery fund -Invalid.] — Re 

Patten, Westminster Bank r. Carlyon, 
No. 267a, ante, 

270. Add. Annotation : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 

272a. Gift to Universal Negro Redemption Fund — 
Valid.] — Universal Negro 1mprovemt]nt 
Assocn. Incorporated v. Morter (1928), 
44 T. 1.. R. 331 ; 72 Sol. Jo. 154, P. C. 


Part il. — Assurances for Charitable Purposes. 


295. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

Add. Annotation : — Refd. Re (iiovt‘-Crady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

316. Add. Anyiotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


350. Add, Ayinotalion : — Refd. T. R. Comrs. i\ 
Forth Conservancy Board, (1929| A. i \ 213. 

351, Add. Anyiotafioyi : — Refd. J. R. Coruj-.s. e. 
Forth tJonservancy Board, 11929) A. (\ 213. 

384. Add, Annotation : — Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 


PART I. SECT. 6, SUB-SECT. 2. 

h i. Socieiv of St. Vincent dc 

Paul — House of Providence .} — Testator 
bequeathed £100 to the Society of St, 
Vincent de Paul, & directed the residue 
of his estate to be converted into cash, 


& paid to the Hoiihc of l^ovldence. 
These were volunt.ai*y uninct)rporated 
asBoclatlons : — Held : so far an they 
could he paid out of personalty tbeHO 
legacies were good ; be should be paid 
over to the persons having the manage- 
ment of the pecuniary affairs of the 
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institutions nnmtd.- r. Ma.d* 

DLN (1807), J8 (Jr. CAN. 

1 i. Fuyul of lienevolencc of Freemasons 
— Valid.] — Pe Vos/, PUBLIC Trustkk 
V. Steele, [lajiGJ S. A. S. R. 216. — 

AUS. 
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897, Add. Annotation : — Refd. Be Bercbtold, 
Berchtold v. Capron, [1923] 1 Ch. 102. 

398, Add. Annotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 102. 

421. Add. Aymotaiion : — Mentd. Harper v. Hedges* 
[1923] 2 K. B. 314. 

429. Add. Annotation : — Refd. Re Porter, Pointer v. 
Porter, [1925] Ch. 740. 

432a. Art gallery — Valid —Right of trustees to 
purchase house & grounds.]-- 'J'ownru, 
Eastbourne Cokpn. v. A.-Cr. (1923), 40 

T. L. .K. 3. 

464. Add. Annotation : — Refd. Re Grove-Grady, 
Plowdt'B V. Lawronc(‘, [1929] 1 Ch. 557. 

466. Add. Annotation : — Refd. Re Monk, Giffen v. 
AVedd, [1927] 2 Ch. 197. 

472. Add. Annolaliofis : — Consd. Re Clarke, Bracey 
V. Boya! National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Rc Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

480. Add. Annotation : — Refd. Re Monk, Gillen v. 
Wodd, [1927] 2 Ch. 197. 

498. Add. A^inotaflon : — Mentd. Re Brooks, Public 
Trustee ti. White, [1928] Ch. 214. 


503. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

551. Add. Annotation : — Mentd. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

574. Add. Annotation : — Mentd. Secretary of State 
for Home Atlairs v. O’Brien, [1923] A. 0. 
603. 

591. Add. Annotation : — Generally ^ Mentd. Re 
Berchtold, Berchtold v. Capron, [1923] 1 Ch. 
192. 

625. Add. Aymotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence^ [1929] 1 Ch. 557. 

I Under Education Act, 1921 (c. 

s. 117 — Assurance of land for erection of 
sanatorium — Exempt.] — Re Harrow School 
Governors & Murray’s Contract, [1927] 1 
Oh. 556 ; 96 L. J. Ch. 267; 137 L. T. 119; 71 
Sol. Jo. 408. 

I 634. Add. Annotation : — Mentd. Re Berchtold, 

' Berchtold v. Capron, [1923] 1 Ch. 192. 

638. Add. Annotation : — ^Mentd. Re Berchtold. 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Part Ml. — Charitable Trusts. 


653. Add. Annotations : — Consd. Re Clarke, Bracey 
V. Boyal National J Jh'boat Institution, [1923] 
2 Ch. 107. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

657a. .] — A girt to A. “who will at her 

death disyiose of it in sucli cliarit.able ways for 
good t-n result from my hard work in accumu- 
lating the x^i'operty ha-ndc^d over for her use 
only ik to do as eht‘ may wish in her lifetime,” 
gives A. only a life estate, on her death, 
whether befeu-e or after ti‘stator, the fund 
becomes applicable for charitable jairposcis A 
is not distributable as on an into.st.acy.— Re 
Cammell, inTBLic Trustee v. A.-G. (1925), 
69 Sol. Jo. 315. 

658. Add. Ainiotaiio)i : — .l.s to (3) Distd. Re 
Gwvon, Ihiblic Ti‘usU‘e p. A.-G. (1929), 46 
T. L. B. 9(). 

661. Add. Annotation .---Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

666. Add. Annotation: — Mentd. Re llavies, 
Thomas v. Thomas & Davies (1927), 71 
Sol. Jo. 880. 

673. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

680. Add. Annotation : — Refd. Blackwell v. Bia<;k- 
well, 11929] A. C. 318. 

687. Add. Annotations : — As to (1) Consd. Re 
Clarke, Bracey r. Boval National Lifeboat 
Institution, [1923] 2^ Ch. 407. Apld. Re 
Da^us, ’Fhomas r. Davis, [1923] 1 Cli. 225. 
Refd. Re Tetley, National Provincial &> Union 
Bank of England v. Tetley, [19231 1 Ch. 258; 


Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. Cnyl. 

,, Fund deposited in names of 

bishop & two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 
creation of new diocese.] — On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
Tlie income of th(^ fund so deposited was not 
drawn upon, &: the fund with £900 accumu- 
lated interest was lound intact by the exors. 
of the archdeacon, who was the survivor of 
the three pen-sons in whose iijimes the money 
had been deposited. The fund was not 
contributc^d to by those in whose names it 
Was deposited : — Held : in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficially entitled to 
tbe fund, but the fund was one subject to 
charitable trusts. — Pease v. How (1922), 
91 L. J. Ch. 334 ; 126 L. T. 629 ; 66 Sol. Jo. 
250. 

702a. “ Missionary purposes ’’ — Valid — Court en- 
titled to regard missionary work of legatee.] — 

Testatrix bequeathed her residuary estate 
“ for missionary purposes ” to J. : — Held : 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Clmstian workei-s & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 


PART II. SECT. 4, SUB-SECT. 6. 

sd. NccfJisii]/ for reenffirntum—Undtr 
24 Vtri. c. 411 .) — Re Stkatkohd Hap- 
TIWT CHTTIICII PltOJ’ERTY (18(59), 2 Ch. 
388.— CAN. 

PART II. SECT. 6, SUB-SECT. 4. 

t i. Not applicable to .] — 

The above Act Is not in force in 


Manitoba . — Re Fenton Estate, rH>2()] 
2 W. W. Jl. 3(57 ; ,"»3 n. L. 11. 82 ; 30 
Man. L. li. 246,— CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

am. IJy settlement — SiUllor divesting 
himself of income from shares .] — 
Tunley V. Federal Comr. of Taxa- 
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TION (1927), 39 C. L. B. 528.-~AUS. 

PART III. SECT. 2, SUB-SECT. 2.— 
A. (a). 

sp. Gift "for some good public pur- 
pose ” — “ Such as enurgencj/ hospital , 
women’s home or park with urinary *’ — 
Taiw/.J- Cox V. IIOGAN & Victoria 
Cokpn. (1925), 36 B. C. R. 286.— CAN. 
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of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic pui*poses ; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift. — 
Ee Rees, Jones v, Evans, [1920] 2 Ch. 59 ; 

89 L. J. Ch. 382 ; 123 L. T. 567. 

703a. “ Two institutions which I hope to be abie 
to name — Valid.] —Testatrix, who died in 
1919, left her foreign property to “ two 
institutions, one for sailors, the other for 
soldiers, which I hope to be able to name 
myself, if not, then by my exors.” : — Ueld : 
the gift ought to be construed, not as a gift 
to two institutions which might' or might not 
be charitable, but as a gift to two charitable 
institutions of the kind specified, and there- 
fore was not too vague but was a good charit- 
able gift. — Rc Smith, Blytii v. A.-G. (1920), 
36 T. L. R. 416, O. A. 

706. Add. Annotations : — Consd. R. v. Income 

Ex p. Rank’s Trustees I 

I - r»^ ^ ! 

Royal National IJfeboat Institution, [1923] 

2 Ch. 407. Refd. Re Davis, Thomas v. i 
Davis, [1923] 1 Ch. 225 ; Re Hummel ten- | 
uei'g, j3eati-y V. Tendon Spiritualistic Alliane.e, ; 
[1923] 1 Ch. 237 ; Re Tetley, National Pro- | 
vinciiU & Dnion Bank of England v. Tetley, 
[1923] 1 Ch. 258 ; Verge v. Somerville, [1924] 
A. C. 496; General IMedical (Council v. I. R. 
Comrs., English Branch Council of General 
Medical (Council v. Same ( 1 928), 97 L. J. K. B. 
578 ; Geologists’ Assocm. r. I. R. Comrs. i 
(1928), 14 Tax (’as. 271 ; I. Jt. Comrs. v. | 
Yoikshire Agricultural Soc., (1928] 1 K. B. j 
611 : Re (t! rove- Grady, Plowden v. D:iwrencc* 
[1929] 1 Oh. 557. 

708. Add. Annotation : — Consd. Re Tetley, Na- 
tional Provincial <te Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. 

716. Add. Annotation : — Refd. Re Tetley, National 
Provincial & Union Bank of England tK 
Tetley, [1923] 1 Ch. 258. 

717a. “ For such objects connected with the 
church as ‘ vicar ’ shall think fit ” — Valid.] - t 

Where t(i.sl4itrix diwised &. })equeatlied all th(i | 
residue of her estate to the vicar of a churcJi j 
“ for such objects connected with the church 
as he shall think lit”:— 7ic/d; “ obje<-ls 
connected with the church ” did not mean 
parochial objects, but meant objects con- 
nected with the fabric cVd services of the clmrch, 
& therefore tlie gift created a valid charitiible 
gift. — Rc Bain, Public Trustee v. Ros.s 
(1929), 45 T. L. R. 617, C. A. 

718. Add. Annotations : — Consd. Re Williams. 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
Re Bain, Public Trust<*e v. Boss (1929), 45 
T. L. It. 617. 

718a. Trustees empowered to change objects if I 
interests of Church better served.] — Re 1 


Williams, Public Trustee v. Williams, 
No. 75a, ante. 

720. Add. Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 X.. J. Ch. 527 ; Re Davis, Thomas 
e. Davis, [1923] 1 Ch. 225 ; Re Tetley, 
National Provinci.al & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. 

721. Add. Annotations : — Consd. A.-G. v. National 
Provincial Bank, [1924] A. C. 262. Refd. 
Verge v. Somerville, [1921] A. C. 496. 

723. Add. Annotaiion : — Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. 

724a. Charitable or public institutions ** — At dis- 
cretion of trustees — Void.] — By his will dated 
May 3, 1918, testator, after making certain 
specific & pecuniary bequests & giving an 
annuity to liis wife, devised & bequeathed all 

wiwt; lAiopustju. ui upuu i^riiou lur iJuiivtsiBiujui 

& investment of the net residue as therein 
mentioned. He directed his trustees “ to 
hold the residuary moneys & investments 
upon trust, subject to payment of the wife’s 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shanks as they may deem 
fit ” : — Held : the non-charitable objects of 
the residuary gift were too vague, the 
whole gift failed for uncertaint y. — Re Davis, 
Thomas v. Davis, [1923] 1 Ch. 225 
L. J. Ch. 322 ; 128 L. T. 735 ; 39 T. 

201 ; 67 Sol. Jo. 297. 

725. Add. Annotation : — Refd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923 ) 
2 Ch. 407. 

731. Add. Annoiatiom : — Consd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. Distd. 
1. R. Comrs v. Roberts Marine Mansions 
Trustees n927), 43 T. L. 11 270. Consd. 
G(mej*al Medical (’ouncil v. I. R. Comrs., 
Englisli Branch (’ouncil of General Medical 
(’ounciJ v. Same (I92S), 97 L. J. K. B. 578; 
/iV <rrov<‘-(jli u(l\ , Jiowderi r. ]ia\\reu«*e, |1920] 

1 (’li. 557. Refd. Re Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 

2 C'h. 407 ; Re Davis, Tliomas v. Davis, 
[1923] 1 Ch. 225; A.-G. v. National Pro- 
vincial Bank, [1924] A. C. 262; Verge v. 
Somerville, [1921] A.. C. 496; T R. Comrs. 
V. Y'orksliire Agricultural Sf)c , |1928] 1 K. B. 
oil ; Midland Counties Institution of J<]ng4- 
neers V. I. JL Comrs. (1928), 14 Tax Cas. 285. 

734. Add. Aytyiolalion : — Refd. Verge v. Somerville, 
[1924] A. C. 496. 

735. Add. Anywiaiions : — As to (1) Refd. Rc Tetley, 
National Provincial Union Bank of Eng- 
land 7-. T(‘tl(‘y, [19231 J (’h. 25S. J s- /o 


PART III. SECT. 2, SUB-SECT. 2.— 
A. (b). 

St. “ To he invested in war chariiies 
at triLsteea* discretion to be selected 
by trustees** — Valid.] — He Hammond 
(1921). 68 D. L. R. 590 ; 51 O. L. R. 
149.~OAN. 

PART III. SECT. 2, SUB-SECT. 2.— B. 

t 1. ** Charitable or other desei'ving 


institutions ** — As trustees think fU — 
Void .] — Campiik.i.i.’s Tkustkrs v. 
Campbell. [1921] S C. (H. L.) 12 ; 58 
Sc. L. R. 09.— SCOT. 

b L JStmeiiolcnt^ charitable dr rr- 
ligious inslxlvixons ’* — As trustees think 
proper — In hmiled locality — Valid .] — 
Edoajr. etc. V. Cassells, [1922] S, C. 
395 ; 59 Sc. L. R. 304.— SCOT. 

c i. ]--By the of Scotland a 
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truHt for “ cliaritci]>Jc or htMiov^olont ” 
l)ur[>o.M‘ri i'^ a for “ chanfiihlc ” 

purpose.'* aloru' — .Tacksov’s Trustees 
V. IVLANF) IvHAENr L. 1 I92bj S, C. 579 , 
10 Tax (Us. 4 M) SCOT. 

c ii. — In yxirhoilar place — As 
trustees shall think deserving.] — He 
Greaves (li. C.j, IJ917] 1 W. W. R. 
997.— CAN. 
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(2) Consd. Rc Bain, Public Trustee v. Boss 
(1929), 45 T. L. R. 617. 

735a. Charities & institutions ** — As executors 
in their absolute discretion think fit ” — Void.] 

— R € Clarke, Bracey v. Royal National 
Lifeboat Institution, No. 47a, ante. 

739. Add. Annoiationa : — Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. 0. 96; A.-G. v. 
National Provincial Bank, [1924] A. C. 262 ; 

Re Gwyon, Public Trustee v. A.-G. (1929), 

46 T. L. R. 96. Retd. Re Davis, Thomas v. 
Davis. [1928] 1 Ch. 225. 

740a. Charitable purposes ’’ directed by testator 
or lor such objects as executor selects — Void.] 

— Re Chapman, Hales v. A.-G., No. 1424a, 
post. 

740b. Patriotic purposes or charitable institutions 
or objects " — At discretion ol trustees — Void.] 

— Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
“ for such patriotic purposes or objects &, 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire ” as they in their absolute discretion 
should select : — Held : the words of the gift 
must be read disjunctively, “ patriotic pur- 
poses ** were not necessarily charitable, & the 
gift was void for uncertainty. — A.-G. v. 
National IhioviNciAL & Union Bank of 
England, [1924] A. C. 262 ; 40 T. L. R. 191 ; 

68 Sol. Jo. 235 ; stib nom. Re Tetley, A.-G. 

V . National Provincial & Union Bank of 
England, 93 L. J. Ch. 231 ; 131 L. T. 34, 

H. L. ; affg. S. 0. siib nom. Re Tetley, 
National Provincial & Union Bank of 
England, Ltd. v. Tetley, [1923] 1 Ch. 
258, O. A. 

Jnnofntions : — Consd. lie Grove -Grady, Plowdeuu. Lawrence, 
1192!)J 1 (’h. 6;>7. Refd. Verge v . SSoniervllle. |I924j A. O. 
49(>; J. U. Comrs. v. KobertB Marine Mansionn Tnistecw 
(3 927), ‘13 T. L. 11. 270 : General Medical ('ouncil v. I. II. 
Comrw., English Branch Council of General Medical Council 
V. iSaiiio (1928), 97 L. J. K. B. 578 ; I. R. Comrs. v. Yorkshire 
Agricultural Soo„ [1928] 1 K. B. 611. 

745. Add. Cilation : — 91 L. J. P. 0. 95. 

748. Add. Annotation: — As to (1) Consd. Chester- 
man v. Federal Taxation Comr, (1925), 42 
T. L. R. 121. 

761. Add. Annotation : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 268. 

751a. ** Objects of charity or any other public 
objects" — “In parish of F.” — Valid.]— By 

her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, “ for the 
benefit of the schools, & charitable institu- 
tions, & poor, & other objects of charity, or 
any other public objects in the parish of F." : 

— Held : it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively. — Re Bennett, Gibson v. A.-G., 
[1920] 1 Ch. 305 ; 89 L. J. Ch. 269 ; 122 
. L. T. 678; 84 J. P. 78 ; 64 Sol. Jo. 291. 

Annotation: — ^Refd. lie Tetley, National Provincial & Union 
Bank of England v . Tetley, [1923] 1 Ch. 258. 

764. Add. Annotations : — Refd. Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142 ; Rc Grove-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 657. 

755a. ** Hospital or other charitable or benevolent 
institution " — Valid.] — By his will, made in 
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1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospit^ war^, beds, or cots, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, “ for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution *’ ; 
& testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock : — Held : the word “ hos- 
pital “ where it was first used in the will 
was used in aji adjectival sense, dc applied 
to the following words “ wards, beds, or 
cots ’* ; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
“ benevolent institution “ must be con- 
strued as ejusdem generis, with “ hospital " ; 
& therefore the bequest constituted a good 
& valid charitable gift. — Re Ludlow, Bence- 
Jones V. A.-G. (1923), 93 L. J. Oh. 30, O. A. 

762. Add. Annotation: — Mentd. Jackson’s Trus- 
tees V. Lord Advocate (1926), 10 Tax Oas. 
460. 

763. Add. Annotation: — Folld. Re Porter, Porter 
V. Porter, [1926] Oh. 746. 

766. Add. Annotation : — to (2) Consd. Re Porter, 
Porter V. Porter, [1925] Oh. 746. 

769. Add. Annotation : — Consd. Be Porter, Porter 

V. Porter, [1925] Oh. 746. 

769a. Invalid gift for maintenance of family 
graves — Surplus to rector of B. — Void for 
uncertainty.]- -Fowler v. Fowler (1864), 
33 Beav. 616 ; 33 L. J. Ch. 674 ; 10 L. T. 
682 ; 28 J. P. 707 ; 10 Jur. N. S. 648 ; 12 

W. R. 972 ; 55 E. R. 507. 

Annotations : — Distd. Re. WilliamB (1877), 5 Ch. D. 735. 
Refd. Hoare v. Osbomi; (1866), 30 J. P. 309 ; He Rigley’s 
TruHts (1866), 36 L. J. Ch. 3d7 ; C3hoa Choon N«oli v. 
Spoltlswuodo (1869), Wood’s Orjonfcal Cases, App. J. 

769b. Gift for maintenance & upkeep of masonic 
temple — Residue to muonic charities — Whole 
gift void.] — ^By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 
& sole discretion, to the maintenance & up- 
keep of the masonic temple, the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge 
meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not : — Held : (1) the decisions in the “ tomb 
cases ** were inapplicable ; (2) the whole 

income of the fund being ch£^ged with a 
trust, at the discretion of the tmst^, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amoimt of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
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the gift of the balance would be valid ; (3) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty — 
Re Porter, Porter v. Porter, [19251 Oh. 
740 ; 96 L. J. Oh. 46 ; 133 L. T. 812. 

771. Add, Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Oh. 243. 

772. Add, Annotation : — Refd. Re Porter, Porter v. 
Porter, [1926] Oh. 746. 

776. Add, Annotation : — Folld. Re Porter, Porter v. 
Porter, [1925] Oh. 746. 

786. Add, Annotations : — Consd. Re Olarke, Bracey 
V, Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re King, Kerr v, Bradley, 
[1923] 1 Oh. 243. 

794. Add, Annotations : — Apld. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re Davis, Thomas v, Davis, 
[1923] 1 Oh. 225. 

795. Add. Annotations : — Apld. Re Olarke, Bracey 
V, Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re Davis, Thomas v, Davis, 
[1923] 1 Oh. 225. 

810. For “ appointment read ‘‘apportionment.” 

816. Add, Annotatio7i : — Refd. Re Grove-Orady, 
Plowden v. Lawrence, 1 1 929 1 1 Ch. 557. 

817. Add. Annotation : — Consd. Re Bain, Public 
Trustee v. Ross (1929), 45 T. L. 11. 017. 

823a. Description not confined to charitable 

purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.] -i^c How, How v. How, 
[1929] W. N. 17S. 

832. Add. Annotation: — As to (1) Apprvd. Black- 
well V. Blackwell, [1929] A. O. 318. 

B. Names of Charities omitted or left blank 
(Vol. VIII., p. 305). 

For “ See Nos. 1419 et 8eq.,posi,** read “ See, 
also, Nos. 1419 et scq., post,” & add as 
follows ; — 

841a. Gift to ” two Institutions, one for sailors, the 
other for soldiers, which I hope to be able to 
name myself. If not, then by my executors ” — 
Valid.] — Testatrix, who died in 1919, left her 
foreign property to “ two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.*' ; — Held : the gift ought to be 
construed, not as a gift to two institutions 


which might or might not be charitable, 
but as a gift to two charitable institutions 
of the kind specified, & therefore was not too 
vague but was a good charitable gift. — 
Re Smith, Blyth v. A.-G. (1920), 36 T. L. R. 
416, C. A. 

843a. Poor of parish where testator buried — 

Direction as to place of burial — Subsequent 
parol direction as to different place.] — Testa- 
trix, by her will, directed that her remains 
should bo d(jpf)sited in th(' church nearest 
wliich she might chance to die ; &; in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. Her executrix, in pui'suance of 
parol directions given subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. : — Held : nevertheless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy. — Salter v, Farey 
(1843), 12 L. J. Ch. 411 ; 1 L. T. O. S. 76; 
7 Jur. 831. 

856. Add, Annotation : — Refd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 

865. Add. Citation : — 3 Leon. 1 8. 

875. Citation .-—For “ 2 W. R. 164 ” road “ 21 
W. R. 154.»» 

884a. “ Chelsea Hospital ” — Royal 

Hospital, Chelsea.] — T]ie ct. held that a 
testamentary gift to “ the Chelsea Hospital ” 
went to the Royal Hospital, Chelsea, & not 
to any other hospital having “ Chelsea ” as 
part of its nam(‘. — Rc De Tong, PuBiiUJ 
Trustee v. Goldrmid (1929), 16 T. L. R. 
70 ; 73 Sol. Jo. 850. 

891a. Gift to “ Soldiers’ Crippled Homes ” — 

Three claimants — Legacy divided.] — Testa- 
trix by her will bequeathed part of her estate 
to “ Soldiers’ Crippled Homes.” In response 
to advertisements three institutions put in 
claims : — Held : as tliere was nothing to 
show that t/cstatrix knew about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three. — 
Re Husband, Neavb v. Barnardo’s Homes 
National Incorporated Assocn. (1923), 
58 L. Jo. 600. 

894a. “ Diocesan Curates* Aid Society ” 

— Testator resident in Oxford — Oxford 
Diocesan Spiritual Help Society entitled.]— 

Re Johnson, Goodrich v. Ogle (18915), 9 
T. L. R. 271 


PART in. sect. 4, SUB-SECT. 2.— B. 

824 1. Admitted — Description apply 
ing indifferently to more tJvan one chariti 
— “ Old People*8 Home. ** — Old Folk 
Homs or Maison des Fieux.l — R 
Smith (1912), 22 W. L. R. 630 : J 
W. W. R. 399 ; 22 Man. L. R. 756 
8 D. L. R. 93.— CAN. 


PART III. SECT. 4, SUB-SECT. 2.-- C. 

830 ii. .] — Where testator 

made a bequest to a society, & It was 
found no society exactly corresponding 
to the designation given by testator 
was known : — Held : if the society 
Is misdesorlbod, the ct. will if possible, 
discover from surroundingr circum- 
stances, what society was Intended. 
The ct. will admit extrinsic evidence to 
determine what testator’s words ex- 
press. Evidence to show that testator 
subs^bed to a particular socioty 
be admitted, to show what was In his 
mind when he made the bequest. — Re 
Alexander’s Will (1885), 7 Nfld. 


L. R. 42. - NFLD. 

PART III. SECT. 4, SUB-SECT. 3.— C. 

sw. Advancement of art, science or 
literature.] — A testator dli*ected bis 
trustees to hold the residue of his estate 
for behoof of his sister in liferent, with 
power to oiuToach on the capit^il, &: on 
her death to make c;ertain payments. 
Ho further provldt'd : “ & if there is 
still any residue Itjft my trustees shall 
apply it in whatever maimer to them 
may seem most suit able for the 
advancement of art, selence, or litera- 
ture in the burgh of C.” : — Held : the 
bequest was void from uncei'talnty. — 
Harper’s Trustees v. Jacobs, [1929 J 
S. O. 340.— SCOT. 

IX. Oift to “ mismo7is,Corenn d* Home ” 
— Testator coiUributor to Presbyterian 
missioTut.] — Where a leRatjy was to 
” the missions, Oorouii ic Horae,” & 
testatrix had been in the habit con- 
tributing: to the Home & Corcaii Mission 
Fund in connection with the Presby- 
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torian Church in Canada : — Held : thi' 
leg:a(5y in (luestlon should pro to the 
latter fimd. — Re Henderson Fstaie 
(1914), 14 E. L. 11. 401.— CAN. 

PART III. SECT. 4, SUB-SECT. 3.— D. 

1 i. ” Industrial Srhool for 

Bliiul, B. Place ” — *‘ Royal IrtstUidion 
jor Blind Incorporated ” in />’. JHace 
entitled.]— Re Vosz, 1 ’ublic Trustee 
V. Steele, 11926J S. A. S. K. 218. — 
AUS. 

p i. Oift to Society for Prevention 

of Cruelty to Animals in New Zealand- 
Several local societies for prevention 
of cruelty to animals — Leyucy divided .] — 
Re Buokley. Public ’J’rustee v. 
Wellington So(''lET^ r-on I’ueventiov 
OF Cruelty to Animals (Inc.), [1928] 
N. Z. L. li. 148. -N.Z. 

PART III. SECT. 4, SUB- SECT. 3.— E. 

898 ii. Oiff to I^resbyierian Church 

— Kntry into Union.]— lie PATRIQUIN 
(N.S.), [1928] 2 D. L. R. 791. — CAN. 



Cases 906—1098. English and Empiee Digest Supplement. 


906. Add, Annotation : — Distd. Re Patten, West- 
minster Bank v. Carlyon, 1 1929] 2 Ch. 270. 

908. Add. Annotation: — Generally, Refd. Re Monk, 
Giffcn v. Wedd, [1927] 2 Ch. 197. 

924. Add, Annotation : — Refd. Re Porter, Porter v | 
Porter, [1925] Ch. 740. 

928. Add. Annotation : — Mentd. Rc Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

932. Add. Annotation : — Refd. Brighton College 
V. Marriott, [1920] A. C. 192. 

933. Add. Annotation : - Retd. Rc Grove-Grad y, 

Plowden V. Lawrence, [1929] J Ch. 557. | 

945. Add. Annotatio7i : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

948. Add. Annotation : — Refd. Re Monk, Giffen v, 
Wedd, [1927] 2 Ch. 197. 

981a. Gift to “ church Construed as gift to 
congregation— Not to edifice.] - Re O'yi.kr 
(1901), 45 Sol. Jo. 204. 

991a. Gift to Superior of Jesuit Church.] — 

Rc BARCJ.AY, Gardner v. Barc’LAY, Stkuart 
V. Barclay. No, 79a, ante. 

994. Add, Annotation :~ -^enid. Re Emerson, 
Moriill i:. Nutty, [1929] 1 Ch. 128. 

999. Add, Annotation : — Refd. Rc Clarke, Bracey 
V. Royal National Lifeboat Institution, 
[1923] 2 Ch. 407. 

1014. Add. Annotation : — Mentd. Harper v. 
Hedges, [1923] 2 K. B, 314. 

1026. Add, Annotation: — Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

1041. Add, Annotation : — Refd. Re Robinson, 
Wright V, Tugwell, [1923] 2 Ch. 332. 

1041a. * Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable object — Condition dis- 
pensed with.] — Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her e.state. on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an “ abiding condition ” that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law | 
rendering it ilhigal. It further appeared 
that in compliance with the conditions a 
church liad been erected at B. & tlie other 
conditions laid down by testatrix fulfilled. 


except the condition as to wearing a black 
gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegal one ; & accordingly, the fund was 
carried over to the credit of the action, the 
separate account of “ the £1,500 endowment 
fund for the proposed B. church,’* with libert-y 
for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Comrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation <fc 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine &, services : — Held : the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., &; as tJie per- 
formance thereof had been shown to be im- 
practicable the condition might bo dispensed 
with & the fund be transferred to the 
Ecclesiastical Comrs. as part of the endow- 
ment of the church so erected as aforesaid. — 
Re Robinson, Wright v. Tugwell, [i923] 
2 Ch. 332 ; 92 L. J. Oh. 340 ; 129 L. T. 527 ; 
39 T. L. R. 509 ; 67 Sol. Jo. 619. 

1061. Add. Armotaiion : — Consd. Re Quintin Dick, 
Cloncurry Fenton, [1926] Oh. 992. 

1078. Add, Annotation : — Refd. I. R. Comrs. 

Yorkshire Agricultural Soc., [1928] 1 K. B. 
611. 

1080. Add. Annotations : — Refd. I. R. Comrs. i’. 
Soc. for Relief of Widows OrphaiLS of 
Medical Men, 1. R. Comrs. v. Medical Ch.arit- 
able Soc. for W(‘st Riding of Yorkshire (1926), 
42 T. L. R. 612 ; I. R. Comrs v. Yorksliire 
Agricultural Soc. (1927), 44 T. L. R. 59. 

1081. Add. Annotation: — Refd. 1. R. Comrs v, 
Yorksliire Agricultural Soc., [1928] 1 K. B. 
611. 

1089a. Provision of knickers for all boys of 

district — Void.] - Gw von, Public Trustee 
V. A.-G., No. 266a., ante. 

inot; Add. Annotation : — Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1098. Add. Annotation: — Generally, Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 


PART III. SECT. 4, SUB-SECT. 5. -A. 

X i. Gift to “ church which is 

sound dt evanuehcul ” — J^nor oift to 
Prcshutcrian Church.] — Testator, a 
minister of the United iTesbyttiriaii 
Church of North Amenca, after 
hcqueathinp: $1,000 to the said (diurch, 
proceeded as follows : *‘ ] ifi\e for a 
.Jewish mission $1,000 to that church 
which is sound evangrelical in doctrine 
vS: pure in worsliip, using: the songs of 
praise, the inspired book which can 
unite all nations,” etc. The evidence 
showed that this description applied to 
the said chm’ch i—IJcJd : not void, 
for uncertainty, for that testator clearly 
intended the said churcli as t.hc legatee. 
— Gillies v. McConociiie (3 882), 3 
O. K. 203.— CAN. 

X ii. Roman Catholic Church in 

Canada ” — General Roman Catholic 
Church.] — Held : a bequest to ” foreign 
missions in connection with the Homan 
Cathohe Church in Canada,” should 


be paid to the general Hoiiain Cathohe 
Churcli, to bo used for foreign missions 
111 coniieetioTi with that branch of the 
church u iiich is in Canada, there being 
no Homan CatlioUc Church in Canada 
as a separate entity. — Re Upton (1913), 
24 O. W. H. 54 ; 4 O. W. N. 815 ; 9 
1). L. R. 373.~-CAN. 

PART III. SECT, 4. SUB-SECT. 5.— B. 

sa. Fund for maintenance repair — 
Repair oj fabric — cC* conduct of services — 
dr* provision of furniture^ fittings <£* 
vessels.]— Re Boyd (1924), 55 O. L. K. 
C27.— CAN. 

PART III. SECT. 4. SUB-SECT. 7. 
1007 i. Diserttion of trustees — Gift to 
war charities — Not confined to Canada.] 
—Rc Hammond u»21 ), 08 D L. K. 6»u ; 
51 O. L. K. 149.— CAN. 

PART III. SECT, 6, SUB-SECT. 4.— B. 

k i. Testator left an 

estate of $99,000, of which $44,000 
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was in real estate ii: Hudson Bay Co. 
shares. This latter sum was left in 
trust 1,0 BUpiily an income for a Bishop 
of Cornwall, or if such a Hibhop was 
not elected within twenty -live years 
after testator’s death, the money was 
to go to the University of Bishop’s 
College, at Lennox vlhc, for tins endow- 
ment of a Professorship of Natural 
Science : — Held : there was an im- 
mediate gift for charitable uses delayed 
as to the actual conveyance tiU the 
sccuriid debts were paid, &, therefore, 
vested at the death & effective in law, 
though the particular application of the 
gift might be in suspense for twenty- 
tlvo years, or might never t,ako effect 
at all, in which contingency there was 
a valid tmiisfcr to another charity at 
the end of twenty -live years ; & the 
will did not offend against the rule 
concerning perpetuities. — Re Moun- 
tain’s Will (1912), 21 O. W. H. 866 ; 
3 O. W. N. 1011 ; 26 O. L. R. 163 
4D. L. R. 737.— CAN. 



Vol. Vm.— Charities. Cases 1098a— 1382. 


1098a. ,] — lie Moxk, Giffen v. Ueud, 

No. 34a, ante, 

1099* Add. Annotations : — Consd. Verge v. Somer- 
ville, [1024] A. C. 4iK). Distd. Re Uwytm, 
Public Trustee v. A.-U. (11129), 40> T. Ji, 11. 90. 

1109. Add. Citation 127 L. T. 123. 

1114. Add. Annotation Re Monk, Giffen 

V. Wedd, [1927] 2 Ch. 197. 

1115. Add. Annotations : — Consd. Re Deloitte, 
Griliiths v. DeloitG', [J920j (!li. 50. Apld. 
Rc Knapi>, Spreekley v. A.-G., [J929] J Oil. 
311. 

1116. Add. Annotation : — Consd. Re Deloitte, 
Griffiths V. Deloitte, [1920] Oh. 56. 

1116a. Direction for accumulation — Discretion of 
trustees.] — The expression in a will of a wish 
that “ the interest upon niy investments 
may be allowed to accumulate . . follow (‘d 
by an indication of the charita-ble objetd.s to 
which the accumulations are to be devoted 
does not bind the trustees of the will. iUit it 
is a directory provision ; & the trustees ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
bequest of residue in trust for “ the Trustees 
of the S.M. Charities,*^ expressed a wish of 
testator that “ the income upon tuy invest- 
ments may be allowed to accumulate for a 
period of tweni/y-one years or so long as the 
law will allow,” & then set o\it various charit- 
able objects in the town of 8. which testator 
desired should thei*eafter benefit by such 
income only : — Held : the wish as to accumu- 
lation was not binding, but w^as in the 
circumstances a dU’ectory provision to which 
regard should be had in settling a scheme. — 
Re Knapp, Spkeckley v. A.-G., [1929] 1 Ch. 
341 ; 98 L. J. Oh, 95 ; 140 L. T. 533. 

1118. Add. Annotation: — Refd. Re Monk, Giffen 
V. Wedd (1927), 137 L. T. 4. 

1129. Add. Annotation : — Mentd. Consett Indus- 


trial Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

1150. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1170. Add. Annotation : — Mentd. Consett Indus- 
trial Provident Soc. v. Consett Iron Co., 

1186a. .] — Testator gave the residue of his 

estate on trust to pay the income to his wife 
for life Sc after her death to pay £3,000 to 
the Uoyal National L^iteboat institution in 
order to defray the cost of building two life- 
boats, ifc he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue sliould be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair Sc of replacing them when 
necessary, A that if the remainder of the 
residue should bi' insufficient for tiiis purpose 
the iiLstitution might apply it to its general 
purposes. The legacy of £3,000 was in- 
adequate to provide tw'o lifeboats : — Held : 
on the death of the wife the £3,000 legacy 
failed A fell into rc'sidue, A tlie institution was 
entitl(‘d to bake the whoh* of the residue, 
after payment of the legacit's to hospitals, & 
to apply it to its gencu'al purposes. — He Beck, 
Crook v. Uoyau National Lifeboat In- 
stitution (i92t>), 42 T. L. K. 215. 

1188. Add. Annotation Heid. Re Monk, Giffen 
r. Wedd, 11927] 2 Cli. 197. 

1189. Add. Annolaliuns : — Distd. Re Beck, Crook 
V. Jtoyal National Lifeboat Inst itution (1926), 
42 T. L. B. 21L Refd. Rc Monk, Giffen v 
Wedd, 119271 2 Ch 197 

1200. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] (di. 1 18. 

1225. xidd. Annotation : — Refd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

1227. Add. Ayinolalions : — Consd. Verge v. Somer- 
ville. 11921] A. C. 196. Refd. Rc Gwyon, 
Public Trustee v. A.-G. (1929), 46 L. T. \i. 96. 

1231. Add. Ayinolatlon Mentd. Nicholson v. 
England, [1926] 2 K. B. 93. 


Part IV. — Effectuation of Charitable Trusts by means of 
Schemes and the Cy-pres Doctrine. 


1248. Add. Annotation : — Consd. Re Patten, West- 
minster Bank v. Carlyon, [19291 2 Oh. 276. 

1252a. No trustees.] — Verge v. Somervilt^, 

No. 199b, ante. 

1371. Add. Citation : — previous proceeding.^ (1912), 
100 L. T. 295. 

Add. Aymotation : — Generally, Refd. Re 

Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 

1381. Add. Annotation : — Mentd. Re Taylor, Tay- 
lor V. Tweedie, [1923] 1 Ch. 99. 

1382a. Gift for rebuilding & equipment of hospital 
— Hospital partially rebuilt at testator’s 
death.] — Testatrix gave a legacy “ towards 


the r(*building A equipment ” of a hosi)ital 
“ to the satisfaction A under the direction ” 
of her exors. At the dciath of testatrix the 
hospital was almost entii’idy rebuilt, though 
not equipped. ITie diiuictors did not at any 
time direct the rebuilding or equii)ment : — 
Held : (1) the exors. could not giv(i directions 
for works already couiplet(*d, but if they gave 
their assent to propC)sed works of whicdi they 
had a general knowl(‘dge they might apl>ly the 
legacy towards such woiks when ])ro])erJy 
executed ; (2) “ equipiiumt ” mcaui every- 

thing required to convert, an e.ni])ty building 
into a hospital ; (3) no limit of time being 


PART IV. SECT. 1, SUB-SECT. l.—A. 

pi. Funds xn8ujJicie7U.'\ — lie, 

Mttchner. [1922] St. 11. Qd. 39.— 


XT c -r, « T— i?c WluoiiT (1923), 56 
N. S. R. 364.— CAN. 


PART IV. SECT 2, SUB-SECT. 2.— A. 

1372 V. .] — Re McNab, [1925] 

2 D. L. R. 1100 ; 56 O. h. R. 67 G ; 
aSfg., 55 O. h. R. 538. — CAN. 

1372 vi. .] — Re Deremobe 
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Estate (Alta ), [1027] 2 D h- R- 1093 
11927] 2 VV. W. IL. 113.— CAN. 


sb. PurjKhsr tituK ccssan/ — Fuiul to 
establish f/i'( school- Free school 
csfablishul by statute.] — R. v. Ci^'lLEK 
{circa. K. E. D. 159. — CAN. 



Cases 1882a— 14&7a. English and Empire Digest Supplement. 


fixed i]ie discretion of the executors remained 
exei'cisable until the hospital was fully 
rebuilt & fully equipped. — Re Unite, 
Edwards v. Smith (1906), 75 L, J. Ch. 
163 ; 51 W. H. 358 ; 22 T. L. K. 242 ; 50 
Sol. Jo. 239. 

1392. Add. Annotation : — Consd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1394. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1395. Add. Annotation: — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1404. Add. Annotation : — Refd. Re Eling, Kerr v. 
Bradley, [1923] 1 Ch. 243. i 

1412. Add. Annotation : — Refd. I. K. Comrs. v. ‘ 
Soc. for Ilelief of Widows & Orphans of 
Medical Men, I. li. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 

1424. Add. Anyioiaiion : — Refd. Re Chapman, 
Hales v. A.-G., [1922] 2 Ch. 479. 

1424a. Alternative non-charitable gift.] 

— Testatrix by her will appointed an exor., 
& after giving various pecuniary legacies, 
including two for charitable purposes, & 
£100 to her exor., she left in blank the name 
of hei’ residuary legatee. By a codicil testatrix 
desired that her residue should be “ applied 
for charitable puiq^oses as I may in writing 
dh’ect, or to be retained by my e.ior. for 
such objects & such purposes as he may in 
his discretion select, & to be at his own 
disposal.” She left no written directions as 
to the chai’ities to be benefited : — Held : (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & i)ui*poses other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words “to be at his own 
disposal ” were not sufficient to enable the 
ct. to hold that the exor. took the residue i 
beneficially, & he held it as trustee for the 
next of kin. — Re Chapman, Hales v. A.-G., 
[1922] 2 Ch. 479; 91 L. J. Ch. 527 ; 127 
L. T. 610 ; 60 Sol. Jo. 522, C. A. 

See, also. No. 841b, ante. 


1431 . Add. Annotation : — As to{l) Consd . Re Cammell, 
PubUc Trustee v. A.-G. (1925), 69 Sol. Jo. 345. 

1434. Add. Annotation : — Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 

1444a. Fund for erection of stained glass window — 
Surplus applied to additional stained glass 
windows .] — Re King, Kerr v, Bradley, No. 
3a, ante. 

1449a. Alternative non-charltable gift.] 

— Re Chapman, Hales v. A.-G., No. 1424a, 
ante. 

1453. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1457a. Particular purpose completed — Result- 

ing trust of surplus.] — By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted “ upon trust to be 
applied for the express purpose of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,” should the same bo in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing & publishing of the dictionary. 
Testator constituted one of liis exors. resi- 
duary legatee & died in 1 880 . The U niveisity 
accepted the bequest on the terms & for the 
purpose specified, & published the dictionary 
in 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 14s. lOd. 
Consols & £230 derived from income A; sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied : — Uedd : in the absence of any 
general charitable intention to be gathered 
from the terms of the bequest there was no 
room for the application of the doctrine of 
cy-prts, & there was a resulting trust for 
testator A those claiming under him of the 
surplus moneys. — Re Stanford, Cambridge 
University v. A.-G., [1924] 1 Ch. 73 ; 93 
L. J. Ch. 109 ; 130 L. T. 309 ; 40 T. L. R. 3 ; 
68 Sol. Jo. 59. 

I Annoiaiion : — Refd. lie Munk, Giffen v. Wodd, [1927] 2 Ch. 

I J97. 


PART IV. SECT. 2. SUB-SECT. 2.— 
C. (b). 

sd. Hostel ceasing to exist — Work 
of hostel undertaken hy Oovernment — 
No general chariiaJde intention.] — Re 
Fitzcibbox (1922), (59 D. L. li. 524 j 
61 O. L. R. 600.— CAN. 

PART IV. SECT. 2. SUB-SECT. 2.— D. 

0 i. .] — An aBWociatlon, which 

had manaRod an institution for the 
education 6c training of destitute boys 
in an mdustrial training ship, owing 
to change of circimistances, whereby 
it was no longer possible to carry on 
the institution usefully, was wound up. 
A petition was prosonted to the ct. 
craving approval of a schemo for the 
funds to be transfpri*od to nine trustees, 
of whom seven should be nominated 
by tlie existing executive oommittoe, 
& the remaining two by two local 
shipowners’ associations, with power 
to assume new trustees from time to 
time, but vacancies among tiio trustees 
appointed by the shipowners’ associa- 
tions to be filled by persons nominated 
by these bodies. The ct. sanctioned 
the scheme, being satisfied that ui the 
particular circumstances of the case 


sulllcient provision had been made in 
the constitution of the trust for the due 
administration of the funds in the 
future. — (J lyde Industrial Training 
S uip Assocn., [1926] S. C. 676.— SCOT. 

ik. Persons eligible to act as ad- 
mxnistrators no longer available .] — 
Trustees presented a petition in whicli 
they stated that the administration of 
a fund had become unworkable 
through lack of ofloctlve machinery for 
carrying it on, as owing to a change in 
local conditions, persons eligible to act 
as admmistrators were no longer 
available, & craved the ct. to authorise 
a transfer of the fund to a general 
trust having similar objects. The ct. 
authorised the transfer. — Rostth 
Canadian Fund Trustees, [1924] 
S. C. 352.— SCOT, 


PART IV. SECT. 2. SUB-SECT. 2.— E. 

g i. Surplus applied to such other 
purposes as should he deemed proper .] — 
Where, after satisfying the proscribed 
objects of a certain charitable trust, 
there remained a emplus Income of 
the charitable fund which it was found 
to be impracticable to spend on the 


objects so prescribed, the ct., at the 
suit of the Advooa1.e-General of 
Bengal, at the relation of tlio Treasurer 
for Charitable Endowmeritb, & with 
the consent of the author of the trust, 
gave leave for the extension of the 
objects of the trust so as to apply the 
surplus to such other purposes as the 
ot. deemed proper upon the cy-pres 
principle. — Advocato - General op 
Bengal v. Webb-Johnson (1924), 
1. L. R. 52 Calc. 508.— IND. 

sn. Erection of church tower — Surplus 
applied to building Sunday school .] — 
Rowe & Brown v. Public Trustee, 
[1928] N. Z. L. R. 51.— N.Z. 


PART IV. SECT. 2, SUB-SECT. 3. 

■p. Administration of charily be- 
coming increasingly arduous d? dis- 
couraging.] — It is not a legitimate 
ground for the application of the 
doctrine of cy prts merely that the 
administration of a cliai’ity has become 
increasingly arduous 6c discouraging 
in its results. — He Glasgow Domestic 
Training School, [1923] S. C. 892.— 
SOOT. 
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Vol. Vin.-C9iarities. Cases 1480—2187, 


Part V. — Trust Property after Trust created. 


1480. Add, Annotation : — As o (2) Refd. Under- 
wood V, Bank of Liverpool, Underwood v, 
Barclays Bank, [1924] 1 K. B. 775. 

1495. Add, Annotation : — Mentd. Barper v. 
Hedges, [1923] 2 K. B. 314. 

1508. A id, Afinotaiioi} ,* — N.P. Nicliolson v, Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annotations: — As to (2) Consd. Toates 
V. ToaU^s, [1926] 2 K. B. 30. Generally, Refd. 
I. B. Comrs. v, Soc. for Belief of Widows & 
Orphans of Medical Men, I. B. Comrs. v. 
Medical Charitable Soc. for West Biding of 
Yorkshire (1926), 136 L. T. 60. 

1516. Add, Annotation : — Mentd. Harper v. 

Hedges, [1923] 2 K, B. 314. 

1519. Add, Annotation : — Mentd. Houghton v, 
Nothard, Lowe & Wills (1927), 44 T. L. B. 76. 

1532a. ^ Settled Land Act, 1925 (c. 18), ss. 29, 

94.] — The trust deed of a charity placed the 
entire nxanagcTnent & control of its property, 
which, whether land or investments, was all 
revenue, in the liands of a sole trustee, in 
whom it was vested with full power to sell 
& give receipts for the purchase-money : — 
Held : (1) the trustee could sell the land 

under his trust deed & give a receipt for the 
purchase-money without resorting to his 


Part VII.- 

1870a. Powers of sale — Settled Land Act, 1925 
(c. 18), ss, 29, 94.] — lie Booth ^ Southknd- 
on-Sea Estati^s Co.’s Contra c^J’. No. 1532a, 
ante, 

1903. Add. Annolaiio)i : — Mentd. A.-G. v. London 
& Uome Counties .Toint Electricil/y Authority, 
[19291 1 ^^13. I 


life tenant powers under sect. 29 of the above 
Act at all ; (2) in any case the proceeds of 
sale would nunain revenue & would not 
become capital money arising under the Act ; 
(3) sect. 91 (1) had no application.- 
Booth & Southend-on -Ska Estates Ccx.’s 
CoNTUAcrr, [1927] 1 Ch. 579 ; 96 L. .T. Ch. 
272 ; 43 T. L. B. 334 ; suh nom. Booth v. 
Southend-on-Sea Estate Co.’s Oontraut, 
137 L. T. 122. 

1545. Add, Annotation: — As to (2) Consd. He 
Child Villiers' Appln., Villiors v, A.-G., 
[1922] 1 Ch. 394. 

1549. Add, Annotations : — As to (1) Consd. I. B 
Comrs V Glasgow Musical Festival Assocn. 
(1926). 11 Tax Cas 1.54. As to (2) Refd. He 
Child Villiers’ Appln., Villiers v. A.-G., [1922] 
1 Ch. 394; He Booth A Southend-on-Sea 
Estates Co.’s Contract, [1927] I Ch. 579. 

1609a. Not decreed.] — Somervii.le r . Chap- 

man (1779), 1 Bro. C. V. 61 ; 28 E. B. 985. 

Annoint'ions Expld. A.-G. v SI. .John’s Hop])il,al, Bath 
(ISB.'i), 1 Ch. Ai>p. 92. Reid. Browne v, Titrho (1834), 2 
Cl. & Fm. 390. 

1670. Add. Annotation : — Generally, Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban A Harrow Boad Permanent Bldg. 
Soc. (1921), 91 L. J. Ch. 74. 


-Trustees. 

1934. Adel. Amioialion : — Mentd. B. v. Income 
Tax vSpecial Comrs., Ex p. Bank’s Trustees 
(1922), 127 L. T. 651. 

1935. Add. Aniiofatlon : — Mentd. B. v. Income 
Tax Special Comrs., Ex p. Bank's TrustexM* 
(1922), 127 L. T. 651. 


Part IX. — Jurisdiction over Charities. 


1993. Add, Annotation : — Mentd. Re Grove-Gradj , 
Plowden v. Lawrence, [1929] 1 Ch. rtCil. 

1998. Add. Annotation : — Refd. Re King, Kerr v. 

Bradley, [1923] 1 Ch. 243. 

2015. Add. Annotation : — Refd. B. v. All Souls 
College, Oxford (1681), Skin. 13. 

2041. Add. Annotation : — Mentd. Harper v. 

Hedges, [1923] 2 K. B. 314. 

2111a. S. P. Ex p, Bullar (1857), 28 L. T. O. S. 
209 ; 21 J. P. Jo. 84. 


2113. Add, Ayinoiatio'n : — ^Mentd. Sfdter v, Lask 
(1923), 130 L. T. 323. 

2131. Add. Annotation : — Mentd. B. v. Income 
Tax Special Comrs., Ex p. Bank’s Trustees 
(1922), 127 L. T. 051. 

2135. Add. Ayinolalion : — Mentd. B. v. Income 
Tax Special Comrs., Ex p. Bank’s Trustees 
(1922), 127 L. T. 651. 

2137. For the existing paragraph substitute the 
following paragraph : — 


PART V. SECT. 1, SUB-SECT. 4. 

1602 iii. Whether chanties within 
Real Property LimUcUion Act, 1833 
(c. 27) — Express trust — Charoes.l — He 
Drakb’s Estatk, [1909] 1 I. K. 136, 
140.— IR. 

PART VII. SECT. 2, SUB-SECT. 2. 

Bt. Power of appointing successor — 
Heaso^hle apprehension of death — 
Implied power of revocation.^ — Whciti 
power Is given to a trustee to appoint 
his successor “ at his death ” for a 


pui)lic charitable trust, tltoro should, 
& the appointment is made inter mros 
to take effect at orit-e, !)o prot)f of cir- 
cumstances showing that, the appointur 
had rcasouahle af)prtjhcnHion of his 
death, & it is always subject to the 
condition that, if the appointor 
recovers, tin* transfer is not to operate ; 
& oven if the power <if revocation is 
not expressly rescirved in the deed, such 
a deed should always bo deemed to be 
subject to a power of revocation by 
Implication. — CriocKALiNaA Mupaliar 
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V. DlTRAWWAArr ML71>ALf\R (1927), 
J. L. 11. 01 Mad. 720. -IND. 

PART IX. SECT. 3, SUB-SECT. 2. 

sv. Knjorcvuu )it of piovision for 
HvhisuL.] — Wiu'u ]>roiK;r(y is given in 
trust I’oi A., Ji A G., , foriuiug an 

association f<»r fi,i1(*riial Ar benevolent 
purposes, if tii( lustniimuil provides 
for the ease of a selusru then the et. 
will act upon it. — L indsay v. Empy 
(AlU.) (19i:)), 32 W L. Tl. 246; 9 

W. W. It. 32 , 23 i>. L. H. 87 7. — CAN. 



Cases 2137 — 2576. English and Empire Digest Supplement. 


Not exempt — Gift of land to mixed charity at 
date of determination of question by com- 
missioner — Not mixed charity at time of 
donation.] — In order that a donation or be- 
quest may come within the provision in 
1853 Act, s. 02, exempting from the' juris- 
diction or control of the Charity Comrs. a 
donation or bequest made to a mixed 
charity ” — i.e, a charity maintained partly 
by voluntary subscriptions & partly by 
income from endowment — it must be a 
donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 
t/O become a mixed charity between the date 
of gift & the determination by the ct. of the 
question of exemption. 

Land witliin the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 


scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity : — Held : the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent. — Me Child 
Villiehs’ Appijcation, Villiers v, A.-G., 
ri922] 1 Ch. 394; 91 L. J. Oh. 473; 12(5 
L. T. 655 ; 38 T. L. R. 291 ; 66 Sol. Jo. 266, 
C. A. 

Annotation : — Apld. lie Shakoapoare Memorial Trust, Lytton 
V. A.-G., [1923J 2 Oil. 398. 

2146a. Land purchased out of donation — 

Donation before first annual subscription.] — 

Me Shakespeare Memorial Trust, Lvtton 
(Earl) v. A.-G., No. 73a, ante. 


Part X. — Practice. 


2224. Add.. Annotation : — Refd. Key v. Bastin, 
(1925] 1 K. B. 650. 

2252. Add. Annoiaiion Kev v. Bastin, 
[1925] 1 K. B. 650. 

2283. Add. Annotaiiov : — Rcfd. Re Monk, Oiffen 
v. Wodd, [1927] 2 Ch. 197. 

2353a. Not petition for payment out of funds 

In court of money for completion of purchase 
of land.l'— A'a; p. 8t. Bahtholomew’s 
Hospital (Governors) (1928), 72 Sol. Jo. 225. 


2456. Add. Annotation : — Mentd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

2503. Add. A'nnolation : — Mentd. II. v. Income 
Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 651. 

2537. Add. Any}otation : — Refd. He Monk, Gillen 
Wedd, [19271 2 Ch. 197. 

2576. Add. AyinoiaLion : - Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 
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Vol. Vm.— Cases 1—7 


CHOSES IN ACTION. 
Part I. — In General. 


1 ♦ Add. Annotation : — Mentd. Lamb v. Wright, 

[1924] 1 K. B. 857. 

12a. Rentcharge — Arrears ol.] — S at.way v. Sat.- 
WAY (1770), 2 Lick. 424 ; Amb. G92 ; 21 
E. R. 338. 

13. Add. Annotations: — Distd. Baker v. Archer- 
Shee, [1927] A. C 844; A.-d. Belilios, 
[1928] 1 K. B. 798. Refd. New York Insce. 
V. Public Tj^ustee, [1924] 2 Oh. 101 ; Brassard 
V. Smith, [1925] A. C. 371 ; Ilerbert v. 1. R.. 
Comrs., I. 11. Comrs, v. Herbert (1925), 9 
Tax Cas. 593 ; Haw v. 1. R. Oomis., Duff 
Dunbar v. I. R. Comrs. (1928), 14 Tax Cas. 58. 

19. After this case add “ Patent.] — Sec Patents.” 

20. Add. Annotations : — Dbtd. Republica de 
Guatemala v. Nunez, [J927J 1 K. B, (>09. 
Refd. New York Life Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

21. Add. Citations : — Favoiike v. Steinkopff, 
[1922] 1 Ch. 174 ; sut) nom. Re Steinkoppf, 
Pavorke V. Steinkopfp, 91 L. J. Ch. 105; 
120 L. T. 597. 

23. Add. Annotations : — Consd. Royal Trust Co. 
V. A.-G. for Alberta (1929), 40 T. L. R. 25. 
Refd. New York Life Insce. v. Public Trust(‘e 
(1924), 93 L. J. Ch. 449 ; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 009. 

24. Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 IC. B. 009 


Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 

25. Add. Annoiatioyis : — Apld. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Richardson v. Richardson, 1 1927] P. 228 

27. Add. Annotations : — As to {\) Consd. Pavorke 
V. Steinkopff, [1922] I Ch. 174. As to (2) 
Refd. Pavorke v. Steinkopff, [1922] 1 Ch. 174. 

27a. Assignment executed abroad — Of debt payable 
in England.] — Where ati assiguiiieutof a d(‘bt 
due Irom an English debttn* & payabh* on 
demand in lOngland is made in a foreign 
country bc4<ween two citizcuis of that country 
domiciled there subject to its laws but is 
invalid by the law of that country, it is not 
to be held valid in this country merely 
because it is in accordance with the require- 
immts of English law. — REFUiUiiCA DE 
Guatemala v. Nunez, [1927] 1 K. B. 009; 
90 L J. K. B 441; 130 L. T. 713; 43 
T. L. U. 187 ; 71 Sol. Jo. 35, C. A 

Aihuotation . —Refd. Iticfmrdson r. Hiclianlson, L1027] P. 228. 

27b. — — Exercise of power of appointment over 
sum in England.] —/iV Anzian:. Herbert v. 
Christoph ERsuN, [19291 W. N. 220. 

After this cas(‘ for “ Assignments executed 
abroad.] — See Nos. 459-102, 504, 505, posin'’ 

read “ .] — Scc^ also. Nos. 459-402, 504, 

505, jjosty 


Part II. — Assignment in General. 


29. Add. Anvotaiion : — Refd. Public Trustee v. 
Elder, [1920] Ch. 770. 

33. Add. Annotation Mentd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 


40. Add. Annotation : — Refd. National Provincial 
Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 190. 


Part III. — What may be Assigned. 


53. Add. Annotation : — Refd. Re Bower- Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

63. Add. Annoiatioyis: — As to (1) Refd. Cottage 
Club Estates v. Woodside Estate tk). (Anif^rs- 
ham) (1927), 97 L. J. K. B. 72; Rc Wait, 
[1927] 1 Ch. 600; Earle v. Hemsworth 
R. D. C. (1928), 140 L. T. 09. 


PART I. SECT, t, SUB-SECT. 2. 

<1 Add “ revsd. 17 0. R. 574.'* 
s. Add revsd. in pari 4 A. R. 267.’ 


67. Add. .'- -Consd. Bank of Liverpool 

Martins v. Holland (1920), 43 T. R 29. 
Distd. Earle r. Hemsworth R. D. (1928), 44 
T. L. R. 605. 

Add. Annotation : — As to (2) Apld. Earle r. 
Jlemsw'(U'th R. D. C. (1.928), 140 L. T. 09. 
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PART III. SECT. 2. SUB -SECT. 1. 

g i, The iudguient of a 

nvign ct. cruatcB a debt, & is prima 
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facie asHigiiahle. —Muhammad Moi- 
DEEN V. CniNTITAMANr Cheitak (1929), 
I, h. R. 52 Mud. .'iOa.— IND. 



Oases 77a-126. 


English and Empire Digest Supplement. 


77a. Retention money.] — Held : 

retention money under a building contract, j 
although not becoming payable until a later | 
date than the assignment, constituted a 
debt or legal thing in action which could be 
assigned, ^ could be sued for in an action 
without joining the assignors as parties. — 
G. <fe T. Eau-le, Ltd. v. Hems worth Rurad 
District Council (1928), 140 L. T. 69 ; 44 
T. L. R. 758, C. A. 

78. Add, Annotations : — ^Refd. Performing Right 
Soc, V, London Theatre of Varieties, [1924] 
A. 0. 1 ; Re Wait, [19271 1 Ch. 606. 

81. Add, Amioiaiion : — Apld. Earle v. Hemsworth 

R. D. V, (1928), JIO L. T. 69. 

82. Add, Annotation : — Reid. Gray v, Spyer, 
[1922] 2 Ch. 22. 

84. Add, Annotation : — Refd. Norwich Union Fire 
Insce. Soc. v. Colonial Mutual Fire Insce., 
[1922] 2 K. B. 461. 

86, Add. Annotation : — Refd. Rye v, Purcell, [1926] 

I K. B. 446. 1 

91. Add, Annotation : — Refd. Edwards v. Motor 

Union Insce., [1922] 2 K. B. 249. 

93. Add. Annotation : — Mentd. Marsden v, Heyes, 
Edward, [1927] 2 K. B. 1. 

94. Add. Annotation : — Consd. Re Lloyd’s Furni- 
tupe Palace, Evans v. Lloyd’s Fmmture 
Palace, |1925] Ch. 853. 

106a. Grantee bound to attend at 

specified place to receive payments & give 
receipts.] — Held : assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee from assigning the annuity to a 
third person. — Auden Goodacre (1852), 

II C. B. 883 ; 21 L. J. C. P. 129 ; 18 L. T. 
O. 8. 208 ; 16 Jur. 529 ; 138 E. R. 723. 


110a. .] — Testatrix by her will, dated in 

1862, gave a fifth share of her residuary 
estate to her daughter W. for life, with 
remainder to her children, but if she should 
die without issue, which event happened, 
“ her share to go to her next of kin as if she 
had not been married.” In 1866 J., another 
daughter of testatrix, married, & by her 
marriage settlement covenanted that any 
real or personal property to which she then 
was entitled for any estate or interest wliat- 
soever in revein^ion, remainder, or expectancy 
should bo settled upon the trusts of the 
settlement. W. died in 1912 without issue, 
leaving J. her sole next of kin : — Held : 
the interest which J. had at the date of the 
settlement in the settled share of W. was 
either a mere spes successionis^ or must be 
treated as such, & was not assignable at law. 
—Re Mudge, [1914] 1 Oh. 115 ; 83 L. .1. Ch. 
243 ; 109 L. T. 781 ; 68 Sol. Jo. 117, C. A. 

AmiolaUon : — Refd. He Lind, IndnstrialB Finance Syndicate 
V. Lmd. flOif)] 2 Gh. 34r». 

114. Add, Annotation : — A.s‘ to (1) Refd. Re Wait, 
[192711 Ch. 606. 

118. Add, A nnoiations : — Refd. Re Dent, Ex p. 
Trustee, [1923] 1 Ch. 113 ; Performing 
Right Soc. V. London Theatre of Varieties, 
[1924] A. C. 1. 

119. Add, Annotation : — Refd. Re Berchtold, 

Berchtold v. Capron, [1923] 1 Oh. 192. 

124. Add. Annotations : — Consd. Smith v. Smith, 
[1923] P. 191; Walla v. Legge, [1923] 2 
K. B. 240. 

125. Add, Annotations : — Consd. Smith v. Smith, 
[1923] P. 191. Refd. Campbell v, Campbell, 
[1928 J P. LS7 ; Re Nelson, Norris v. Nelson 
(1918), [1928] Ch. 920, n. 


PART III. SECT, 2, SUB-SECT. 3. 

77 ii, vv'iio liad coii- 

IracUid with defts. to do corlaln work 


pltfB. to nay to JFT. & M. “ any money b 
due or to Dcconic due on my contract . . . 
m consideration of nioneyb advanced 
by them to me for the purpose of 
iiuancingr this contract. '' Dcfth, 
acknowledged the receii)t of the order. 
Afterwards (JorUiin ])ay]nents werii 
made by defts. to sub-contractorb on 
M.*8 direction, certain costs in the 
action wore paid to solrs. & execution 
creditors of M. attached moneyH in 
deft.B.’ hands pa>al)le upon the con- 
traet, whereupon an iiiti^rphuuler issue 
waH directed & tried — Held: Uawirder 
und(‘r which pltfs. claimed was not, a 
legal aKHigmnent of an existing ehobo 
in at^lion nor an asrtigiimeut, of the con- 
tract : it was nothing more than an 
oqmtabk' asKignnient of a fund not yet 
in exist(‘nc(^- -Interiok Trust Co. 
V. Essex Uorder iVnuiTiEs Com- 
mission (1028), G2 O. L. K. 551.— 
CAN. 

78 i. Money accruing to assignor Irjj 
vnll .] — An amoimt which exore. arc 
directed by the will to pay for the 
maintenance & educat ion of an infant 
may be assigned by thi' person to whom 
they have become liable theiefor. — 
Re Qr\nt Estate, Muia.in Mueltn 
V . Annabtjs, 11028J 1 W W. U. 894; 
22 Sank. J^. K. 483.— CAN. 


PART III. SECT. 3. 

■a. To construct tramway ncroos 
grantor's land — Assignable .} — McDon- 
ald V. Peddle, [1923] N. Z. L. It. 987. 

— N.Z. 


sb. To cjcecnie lease. ] — A right arising 
under an agreement with an owner of 
immovable propert,y to call upon 
linn to exeent.e a lease is a chose in 
action, and as such movable pro- 
perty. -Wearne Brothers v. Busba 
Engineerino Works (1928), 1. L. li. 
7 Han. 144.— IND. 

PART III, SECT. 4. 

^ 96 i. Claim to compensation — Damage 

j to lands — Assignable.} — By erection of 
{ a public work, a dam, the Crown 
expropriated the right to liood the 
laud of V., who subsequently sold the 
Iiropcrty to H., with the right to 
recover compensation from the Crown : 
—Held : It was not an assignment of 
litigious rights, & 11. was entitled t.o 
recover compensation. — K. v. Hye 
( 1921), 60 D. L. K. 173 ; 21 Excli. C. 
K. 76.— CAN. 

0 i. * - .1 — A right of 

action in tort is not asbignable. The 
lessee under a crop payment lease, 
havmg been served while threshing 
wltli a garnishee summons issued in 
a suit against the lessor, sold all the 
crop in his own name & paid the 
lessor’s share of the proceeds into ot., 
Tiieanwhile notifying the lessor that 
he would do so. The lessor after 
receiving said notice Sc a copy of the 
gamishoo suminons assigned to pltf. 
all Ills claims & demands against the 
lessee for “ debts or rentals now duo 
or to become duo ** under the lease, 
& all his interest in the crops grown 
thereunder. The lease required tht‘ 
IcHsec to deliver the lessor’s share on 
the day of threshing, &, if required, at 
a certain elevator in the name of the 
lessor. The pltf.. i.e. the assignee of 
the lessor, sued the lessee for damages 
on the ground of conversion. — Held : the 
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aiitioTi was not maiiiLai liable — Kozak v, 
MiHiLJRA, [10281 1 i>. U. h. 591 ; [1028] 
1 W. W. li. 1 ; 22 Sask. L. 11. 208. - 

CAN. 


1 i. Claim by insurance 

company — Ilamiig paid Ios.h.} — I’ltfs., 
insurance cos., had insuriid premises 
which wcr(‘ destroyed by a lire which, 
as they alleged, arose from the negli- 
gence of defts. Having paid the 
owners of the premises tlie amount of 
the loss, pltfs. claimed to be subrogated 
to the right of the owmem to recover 
against defts. & also alleged they bad 
taken assignments in WT’lting by way 
of subrogation to the right of tho 
ownere, & they olainied in this action 
damages for the negligence of defts. 
causing the tire : — Held : the action 
was a simple common law action 
in which the owners’ rights were 
asserted against tho alleged wrong- 
doers, & a motion to strike out a 
jury notice given by defts. upon the 
ground that the action was one which, 
before 1873, was exclusively withm the 
jurisdiction of the Ot. of Chancery, 
was refused. — Royal Exchange 
Ass'ce. Co. V. Grjmsiiaw Brothers, 
Ltd., [1028] 2 D. L. R. 412; 62 

O. L. R. 25.— CAN. 

PART III. SECT. 6. 

100 i. Promise to pay over proceeds of 
liiigaium — Compromise of suit — Effect 
of agreement.} — Where there was an 
assignment of part of tho fruits of 
litigation : — Held : even if they were 
to bo regarded as non -existing property 
at tho date of the agreement, the agree- 
ment attached upon the money being 
paid. — Vatsavaya Venkata Jagapati 
V. POOSAPATI VkNKATAPATI (1924), 
L. R. 52 Ind. App. 1.— IND. 



Vol. Vnii— Choses in Action. Oaaw 158~268 b. 


153. Add, Annotatiom : — Consd. BuJT(»wes Bm- 

rowes (1929), 141 B. T. 201. Reid. Capron 
V, Oapron, [1927] P. 243. 

154. Add, Annotations : — Held. Capron v, Caproti, 
(1927] P.243; Bur rowes V, Burrowes (1929), 
141 L. T. 201. 


160. Add. Annotation : — Refd. Capron v, Capron, 
[1927] P. 243. 

186. Add, Annotation : — Mentd. Putsman v, 
Taylor, [1927] 1 K. B. 637. 


Part IV. — What amounts to an Assignment. 


193. Add, Annotation : — As to (2) Apld. Republica 
de Guatemalan. Nunez, [1927] 1 K. B. 669. 
195. Add, Annotations : — Refd. Cottage Club 
Estates v, Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72 ; Earle v, Hems- 
worth R. D. C. (1928), 44 T. L. H. 605. 

200. Add. Annotation : — Consd. Bank of Liverpool 
Martins v, Holland (1926), 43 T. L. 

202. Add, Annotation : — Refd. Bank of Ijiverpool 1 
& Martins v, Holland (1920), 43 T. 1 j. R. 29. ' 
204a. Amount recoverable by assignee llmlted.]- 
Beft. owed £285 to W., who owed money to 
pltf. bank, W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that “ the 
amount recoverable under these presents 
shall not at any time exceed £150.” Due 
notice of the assignment was given to deft. 
In an action upon the assignment : — Held : 

(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for tlie 
assignor, & it was a good legal assignment ; 

(2) even if it was an assignment of part only 
of the debt it would still be a good equitiiblc 
assignment, & pltfs. were entitled to recover. 
— Bank op IjIVERpool & Martins, Ltd. v, 
Holland (1926), 43 T. L. R. 29 ; 32 Com. 
Cas. 56. 

Annotatinn: — As to (1) Refd. Baric v. Hems worth 11. D. C. , 
41 T. L. R. G05. I 

205. Add, Annotations: — As to iX) Refd. National 
Provincial & Union Bank of England v 
Lindscll, (19221 1 K. B. 21 ; Rc Pinto Leite, 
/iV p. Dcs Olivaes, [1929] 1 Oh. 221. As 
to {‘6) Consd. Performing Right Hoc. v, London 
Theatre of Vai’ieties, [1924] A. C. ]. 


211. Add, Annotation : — As to (1) Refd. Palmer v, 
V. Carey, [1926] A. C. 703. 

214a. .] — Order to pay money out of a 

particular fund gives the party a specific 
lien thereon. — Smith v. Everett (1792), 4 
Bro. C. C. 61 ; 29 E. R. 780. 
yfwno/laHoaA Reid. (h*oN\ foot r. Gurney (18. V2), 9 Bing. 372; 
Best 17. Argies (1831 ), 2 Cr. & M. 394. 

221a. Part of debt.] — Bank op Liverpool & 

Martins, Ltd. v. Holland, No. 204a, ante. 

236. Add. Annotation : — Apprvd. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 64. 

237. Add. Annotations : — Mentd. The Tervaete 
(1922), 128 L. T. 176 ; Dulf Development Co. 
V, Kelantan Government, [1923] 1 Ch. 385. 

250a. Directions to pay proceeds of cargo to 
creditor.] — An order by A. to B., directing 
thfi latter to y:>ay over to C., a creditor of 

A. , the proceeds of a cargo consigned by A. to 

B. , creates no lien in favour of C. — Holland 

Su Humble’s Assignees v. (1815), 1 

Stark. 143; 171 E. R. 427; snb 7iom. 

Heywood V. Waring, 4 (’amp. 291 ; sub 
nom. Re Holmes, Ex p. Heywood, 2 Rose, 
355, N. P. 

Aniiotatzons Consd, Pritb v. Forhes (1862), 31 L. J. Ch. 
793. Refd. Gilos V. Grovor (1832), 9 Bing. 128 ; Malcolm 
t7. boon (1843), 3 Haro, 39. 

258. Add. Annotation : — Refd. National Provincial 
& Union Bank of Enghind v. Lindsell (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds Into lender’s 
bank — Advances for purchase of goods.] — 

By a written agreement made in 1917 a 
trader was to purchase goods from time to 
time resp. was to advance money to pay 
for thorn ; the trader was to sell the goodjs 
to pay the proceeds to the credit of resp. at 
his bank ; reap., after deducting the amount 


PART III. SECT. 14. 

a i. .] — ^Aii option to purchase, 

contained in a will, it* jjrima facie not 
purely personal but is assignable by 
the optioiioo & transmissible by him 
to his personal represontativos. — Per- 
petual Trustee Co. v. Union Trustee 
Co. (1927), 28 B. R. N. S. W. 222 ; 45 
N. S. W. W. N. 30.— AUS. 

■f. Non^negotiable promissory notes.) 
— Promissory notes drawn In such form 
that they are non -negotiable, can be 
assigned in the same manner as an 
ordinary chose In action. — Merchants 
Bank of Canada v. Greenlees, (1923J 
2 W. W. R. 931.-— CAN. 

•g. Land scrip.) — ^Wright v. Batt- 
LEY (1905), 15 Man. L. R. 322 ; 1 

W. L. R. 563— CAN. 

PART IV. SECT. 1, SUB-SBCT. 2. 

ak. Gen£,ral rule .) — An assignment Is 
to bo regarded as absolute, although it 
appears on its face that it is only for 
the purpose of securing a debt lessor in 
amoiint, so long os it does not purport 
to be by way of charge only. — Re 
Bland & Mohun (1913), 25 O. W. R. 


419; 30 O. L. R. 100; 5 O. W. N. 
522.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— A. 

205 X. Buxlding contract 

apportioning price between builder cP 
third party.) — Grant r. Travis, [1924 J 
2 D. L R. 1164 ; 2 W. W. R. 503.— 

CAN. 


223 ii. Under policy.) — Held .* 

t,h(‘ asbignment w'as nc)t vitiated by the 
facit that, at the time, the ftmd on 
which the assigtiment was intonded to 
operate had not yet come into 
existence. — Liverpool & London & 
Globe Insurance Go.. Ltd. r. 
Hartley & Ford, [1927] V. L. R. 
523 ; 49 A. L. T. 70; [ 1927] Argus. 
L. H. 417.— AUS. 


PART IV. SECT. 2. SUB-SECT. 1.— 
B. (c). 

BRi. Authorising payment of sum 
in hands of garnishee — Order giving 
effect to verbal assiguTnent.) — Clarke 
Brothers, Ltd. v. Goodin & Peder- 
son, [1922] 3 W. W. R. 504 ; 68 

D. L. R. 792.— CAN. 

223 i. Assigning money due or to 
ecorne due — Under contract.y—lt is no 
objection to an equitable as^igument 
of a claim against a third person that 
the work upon which the claim is 
based has vet to he performed. — lie 
Matthews ‘Sheet Metal & Roofing 
Co., Ltd., Ex p. Martin [1924] 1 
D. L. R. 761 ; 65 O. L. K. 262 ; 4 
O. B. R. 471.— CAN. 
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PART IV. SECT, 2, SUB-SECT. 2.— A. 

246 iv. ' .] — Held . the 

order set out in the Judgment, in the 
circumstances, was a good oqmtahle 
assignment of moneys due from the 
board of a drainage dlhtnct to a person 
who had a coiitruct with it — Stirling 
Collieries, Ltd v (19241 4 

D. L. R. 1305 ; 3 W. W. R. 955.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.~B. 

266 i. Directions to agent to sell dr pay 
proceed.^ into bunk — Jb'incipal paying 
for goods by cheques draum against 
proceeds ]— Kidd v. Harden, McCon- 
NAL V. Harden, [1924] 4 D. L. R. 516 ; 
3 W. W. R. 293.— CAN. 
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which he had advanced & one-third of the 
f^ross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
beciune bkpt., applt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, A the trader 
had in his hands goods purchased under tlie 
agreement, & the proceeds of other goods so 
purchased. Resp. claimed a charge on tlie 
above assets in respect of the advances not 
repaid : — Held : as the agreement did not, 
either contractusUly or otlierwise, create any 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle rcsp. to the charge 
claimed. — PAiiMER v. (Iauky, [1926] A. C. 


703 ; 95 L. J. P. C. 146 ; 135 L. T. 237 i 
[1926] B. & C. R. 51, P. 0. 

I 269. Add, Annotation: — Refd. Re City Life Assce. 
(1925), 42 T. L. R. 45. 

27^. Add, Annotation Retd. Re Wait, [1927] 
1 Ch. 606. 

I 274a. S. P. Bradley v. (1744), Ridg, temp, 

I n. 194 ; 27 E. R. 801, L. 

303. Add, Annotation: — A.v to (1) Distd. Rc 
Nelson, Norris v. Nelson (1918), [1928] Ch. 
920, n. 

307. Add, Citations [1922] 1 K. B. 21 ; 91 

L. J. K. B. 196; 126 L. T. 319; [1921] 
B. & C. R 209. 

Add, Annotation : — ^Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part V. — Notice of Assignment. 

See^ nou\ Law of Property Act, 1 925 (c. 20) , 417. After this case add “ See„ now. Law of Property 
ss. 136, 137. Act, 1925 (c. 2U), s. 137.*’ 

313. Add, Annotation Refd. National Provincial 440. Add, Annotation : — Refd. Knight v. Knight, 
& Union Bank of England v. Lindsell (1921), [1925] Ch. 835. 

91 L. J. K. B. 196. 460. Add. Annotation : — Refd. Rcpublica de Guate- 

35^. Add. Anyioiatnm : — Refd. 11. v. II., [1928] mala i?. Nun(‘Z, [ 1927 1 1 K. B. 660. 

P.206. 461. Add. Annotation: — Consd. Republica de 

358. Add. Annotation : — Generally, Mentd. Me- Guatemalan. Nunez, [1927] 1 Iv. B. 669. 

Creaghv. Cox & Ford (1923), 92 L. J. K. B I 463. Add. Annotation : — Refd. Campbell u. Poliak, 
855. [1927] A. O. 732. 


PART IV. SECT. 2, SUB-SECT. 2.— C. 

o. Add “ revsd., [1021] 1 W. W. P. 
830.’* 

PART IV. SECT. 2, SUB-SECT. 3. 

sn. Lodging notes as collateral 
se-curity,] — A document providmj? that 
certain notes “ are loilgrcd witJ) the 
bank as a frenerai & continuing 
collateral security for the due payinent 
of all advances made or to be made to 
mo by the liank ” : — Held : not a 
proper assi^irnrncnt ; there Is a dis- 
tinction between lodfirin^ a document 
as collateral security & an assif^nraent. 
— Mcuc’ha.vtr Hank of Canada v. 
Grkknleics, 11023] 2 W. VV. K. 031.— 
CAN. 

st Indorsement of hen note.] — Held : 
to constitute a jfood equitable assign- 
ment thereof. — C anadian Bank of 
C o.MMRUOF r. Ija Brash, [1018] 1 
W. W. H 6 ; 39 D. L, K. 308 ; 10 
Sask. L. U, 408.— CAN. 

PART IV. SECT. 3. 

280 i. Necessity for communicaSion 
to tp assent by assignee — To con- 
stitute assignment.] — A letter assigrmng: 
moneys must be sliowu to have been 
coniinunioatod to the asbijfnee before 
it will be held to constitute an equit- 
able absiKnincut. — STAim Co. of 
Canada, Ltd v. Merrill, [1022] 
3 W. W. II. 026 ; 70 D. L. H. 657.— 
CAN. 

PART IV. SECT. 6. 

288 li. .]— Loeitky v. Lang, 

[1925] 2 D. L. K. 610 , [1025] 1 W. W. 
R. 1104 ; 10 Sask. L. B 337.— CAN. 

sa. Assignment of hen agreement— 
Whether cons'iderahon amount due vmler 
hen.] — -A. 11. Williams Machinery 
C o., Ltd. V. Moore. [102CJ 4 D. L. R. 
568.-- CAN. 


PART V. SECT. 1. SUB-SECT. 1. 

311 i. Assignment — As security — Of 
debts.] — Okell Morris & Co. r. 
Dickson (1002), 0 B. C. R. 161. — CAN. 

PART V. SECT. 1, SUB-SECT. 3. 

sb. Assignmani of lien.] — Hendsbice 
V. Sonora Timber Co., Ltd., [1028] 

1 D. L. R. 612 ; 50 N. S. R. 457.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

8C. To guarantor — Notice not given 
to debtor .] — Donald v. Jukes, [1021] 

2 W. W. R. 208 : 56 D. L. It. C92 ; 60 
S. C. R. 652.— CAN. 

PART V. SECT. 3. SUB-SECT. 3. 

sd. Of debtor.] — Notice to ttio solr. of 
debtxirthat the claim apraiust the latter 
was to be fiald to a lliird party is notice 
to debtor liiniself that such claim had 
lieen assifjiied. — S t. John & Quebec 
Ry. Co. V. Bank of Brittsu North 
America Sc Hibbard Co. (1921), 67 
D. L. R. 650 ; 02 S. C. H. 346.— CAN. 

PART V. SECT. 4. 

sf. Ilcforc actwn — -Judicature Act, 
1900, s. 10 (6).]— Woodstock Electric 
Railway, Light & 1*ower Co. v. 
Dominion Tanneries, Ltd. (1918), 45 
N. B. R. 408.— CAN. 

PART V. SECT. 6. 

b i. Thut alleged assignee had 

Vossession of notes J — Aithougii debtors 
may have known that notes were 
in the possession of a bank, the alleged 
assignee : — Held : this was insufl&cient, 
being a far difl’erent thing from liaving 
notici* of tlie assignment, & there was 
no duty in debtors to inquire of the 
bank. — M erchavtb Bank op Canada 
V. Greenlees, [1923] 2 W. W. R. 931. 
—CAN. 


PART V. SECT. 9. SUB-SECT. 1.— 
A. (a) i. 

o. Add “ lievsd. 47 S. C. R. 313 ; 10 
D. L. R. 232 ; 23 W. L. R. 445. 

P i. .] — The assignee of an 

AQuitable interoHt in personal estate 
without notice of an existing earlier 
assignment will gam priority simply 
by the act of giving notico to the person 
who has the legal dominion over the 
fund before notice is given by an 
assignee earlier in point of time. — 
Gordon v. Gordon, [1924] 2 D. L. R. 
74 ; 1 W. W. R. 903 ; 18 Sask, L. R. 
187.— CAN. 


PART V. SECT. 9, SUB-SECT. 1.— 
A. (b). 

sk. Assignments of money payable 
under commission cerhjicates — Certifi- 
cates not assignable — Order for payment 
given to first assignee — Certificates 
handed to second assignee.] — J. I. Case 
Threshing Machine Co. v. General 
Motors Acceptance Corpn., [1924] 
4 D. L. U. 1297 ; 3 W. W, R. 694.— 
CAN. 

PART V. SECT. 10. 

si. Registered judgment, — Notice given 
against creditor — Of assignme-nt.] — If a 
vemdor of land, in order to secure an 
Indebt-edness, assigns all the moneys 
tine or U) become due under the agree- 
ment of sale, such assignmont not being 
registered, but due notice tlioreof being 
given to the purebaser, the assignee will 
he ontil led to the moneys as against one 
who subsoquontly obtains & registei*s 
judginonts against the vendor. — • 
Canadian Bank of Commerce v. 
Royal ^ank of Canada, [1921] 2 
W. W. R. 462 ; 60 D. L. R. 275 ; 29 
B. C. R. 407.— CAN. 
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Vol. Vin. — Choses in Action. Cases 476 — 601a. 


Part VI. — Effect of Assignment. 


475. Add. Annotations: — As to (1) Retd. Re Bern- 
stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 
88. As to (2) Refd. \V(‘l(l v. Petre, (10291 
‘ lOh.33. 

483a. .] — Q. & T. Earle, Ltd. r. 

Hemsworth Huual Dlstiiict Council, No. 

77a, ante. 

485. Add. Annotations : — Held. Cheshire County 
Council V. Hopley (1923), 130 L. T. 123; 


The Kourak, [1924] P. 140; Venn v. Tedesco, 
[1920] 2 K. B. 227. 

504. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1027] 1 K. B. 609. 
509. Add.. Annotation : — Refd. Performing Right 
Soc. V. Jjondon Theatre of Varieties, [1922] 
2 K. B. 433. 

519. Add. Annotation : — Refd. Allen v. Royal 
Rank of Canada (1925), 11 T. L. R. 625. 


Part VII. — Assignment 

592. Add. Annotation : — to (2) Refd. Lawrence 
r. Hayes, [1927J 2 K. B. 111. 

593. Add. Annotations : — Mentd. Re Webb (Smith- 
field, London), [1922] 2 Oh. 309; Re Pink, 
Elvin V. Nightingale (1920), 70 Sol. Jo. 1090. 

601. Add. Annotations : — Consd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 221. Refd. 

Re City Life Assce. (1925), 42 T. L. R. 45. 

601a. Assignment of debt payable in future.] — 

— In 1918, 0., a creditor of a lirm, agreed to 
leave the sum eonstituting h<u' debt on deposit 
with the firm for fifteen years from Jan. 1, 
1917, upon th(^ tei’ins {inter alia) that interest 
&. commission thiTeon should be paid to V. 
for his own use, tt; that in ceitain events, 
which subsequently happened, V. should 
receive a sliare of the linn’s ^irolits, whieli he 
in fact received during tin' >ears 1918-1921. 

In 1920, by C.’s diiection, th<^ debtor firm 
transferred C.’s debt by a book entry into 
the name of P., V. continuing to receive 
interest &; commission as befoi'is & on E(‘l). 2^1, 
mad(‘ an equita})Ie assignment ot the 
debt to V. Notica^ of the assignment was 
given to the d(‘Ltor firm on JVlar. 2, 1920, 
whereujion tlie lirm transf(‘rred the di'bt by 
a book entry into the name of V. At the 


subject to Equities. 

dat<e of the said equitable assignment by P., 
F. was under a liability t(» the'debtor lirm in 
ri'spect of certain ai.'commofiation bills for 
which, as between P. ^ the firm, F. was liable, 
but such liability did not accrue due* as a 
debt until after notieii oi assignment had 
beim given, namely, wIkui the debtor firm 
exi)end(‘d iil 5,000 in leaking up the accept- 
ances. On Mar. 15, 19‘20, tin' debtor firm 
jirescTit-ed tlndr ptdilion lor a r(M*eiving order 
and were sijbs(‘quent]y adjudicated bkpfc. 
In a claim liy W to pro^’e in the firm’s 
bkpey. : — Held : the as.signrucnt by P. to V. 
was subject to all rights of set-olT which had 
accrued due on the })art of the firm against 
P. at the dat-e of the notici^ of assignimmt hut 
wa.s not subject t-o any riglit of si't-ofl! in 
re.sp(‘<d- of t)H‘ £15,000 uhicJi )ia,d not accrued 
due at tliai date ; nor di<l the tact that the 
debt assigned was a dt'bt jiayablo in futuro, 
lor which th(‘ assignor was not at the date 
of the nf)ti(‘,e of assignment in a position to sue, 
affect tJie g(‘ri(M*aI rule governing the assign- 
(*iit oi a, chos(* in action. — Jtc Pinto 
tk. Nephews, Ex p. I )es Olivaes, 1 1 929] 1 Vh. 
221; 98L. J.Cii. 2J1 ; 140 L. T. 587 ; [192S] 
B. C. K. 188. 


PART VI. SECT. 2, SUB-SECT. 2. 

476 ii. Money due under 

agreement for sale — Fower io cancel 
agi'eemcrU .] — Where a vendor ot land 
under agreement lor «ale aH.-.ign>. the 
moneys due under the agreement lor 
sale & notice of tlic asaif^'-nment, 
equitable or lei^al, is given to debtor. 
It w not open to the vendor 
debtor to cancel the agreement with- 
out the concurren(;c of the as.siguee. — 
Union Bank or Canada r. Dutcz\k, 
[1924] 3 D. L. n. 457 : 2 W, W. U. 
8G4.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— A. 

t i. Of contract for sale oj land .] — 

Interstate Investmen'p (Jo., Ltd. v. 
MoBfiS (1928), 28 S. R. N. S. W. 572 , 
45 N. S. W. W. N. 176.~AUS. 

u. Add ** revsd. in pari, 4 A. 11. 
2(>7.’* 

ei. Of lien .] — Pltf , assignee of 

throe several claim-i of workmen wlio 
had liens under Woodmen’s Lien Act, 
coniineucod an action in his own name 
without aorvmg any notice of the 
as-sigiiment upon debtor: — Held: pltf. 
could bring an action in his own name 
without giving the notice referred to 
in Jnd. Act s. 19 (5).— Baknes v. 
Black, [1925] 3 1). L. H. 65 ; 58 

N. S. 11. 69. — CAN. 


PART VI. SECT. 3, SUB-SECT. 1. - | 
B. ' 

m ICffcrt of Land Titles 

Act. S', 101.] — \KMSTKONU C. MMISIIALL 
(1915), 8 W. W. II. 300 ; 19 1). L. IL 
183 , 8 Alta. L. 11. 4H).- CAN. 


PART VI. SECT. 5, SUB-SECT, 2. 

550 ;ii. ] — SiucciJEKD r. 

Living.ston, [1924] 1 D. L. Ji. 723 1 

W, W. K. 455.— CAN. 

550 IV. .] — McPherson v 

Lees (Anduewj, Ltd., [1926] N. Z* 

L. H 5.S3— N.Z. 

sw. Pagment to assignee — Money 

due under agreement for sale — Covenant 
by as.^mnor to con cry on payment .] — 
Where a vendor has covenanted in writ- 
ing with an assignee to convey t)ie land 
to the purchaser oil payment of the full 
amount of tlie purchase-money, the 
purchaser is protected as to title Sr 
may safely make ins payincntb to the 
ashignee ; & the assignee c’an sue on 
the purchaser’s coveint.nt to pay con- 
tained in the agreoineut. — Union Bank 
OF Canada r. Dofczak, [1924] 3 
D. L. R. 457 ; 2 W. W. K. 864. — CAN. 


PART VIL SECT, 1. 

665 ill. .] — Even assuming a 

proper assignment, notes lodged witli 
a bank as a general & continuing 
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advances made, or to l)(j made, must 
be taken bv the assignee suldeet to 
any equities existing between tlie 
original parties. — M ekchantb IJank 
OF (.ANADA V. (j KEEN LEES, [19231 2 
W. W R. 931.— CAN. 


565 iv. Kffevt of express con- 

tract.] — Notwithstanding Cliobcs in 
Action Act, R S, 8,., 1920 (c. 202), s. 5. 
debtor can contract wltii his creditor, 
fur good consideration, that ho will not 
avail liimseif of his rigid to set up 
against the creditor’s assignee any 
e(iuitv existing lictween the creditor ^ 
iiimself. If the contract which in- 
cludes the clause not to set. up the 
equities against an assigm^o was 
Induced by fraud, sucli clause falls 
witii the contract. c\cej)i when debtor 
IS estoi>T)ed as against tf>e as^gnee 
from setting up the frnutl - -llAMri'JON 
V. Railton, 1192.5] .3 i). Jj. li. J0t;0: 
[1925] 3 W. VV Yi 130; nw. 1192.5] 
2 W. W. R. 195 - CAN. 


q i. — Xoticc of covenant by 
assignor-~U hefher assu/m^e bound .] — 
McBkide IK Onjaiho .Jockey Club. 
Ltd., [1926] J U. L R. 414 ; 58 

O. L. R. 97. -CAN. 


PART VII. SECT. 2. SUB-SECT. 1. 

ti, .1— Ro^ai BaMv ofCJanada 



Oases 604 — 684. English and Empire Digest Supplement. 


604. Add. Annotation : — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

605. Add. Annotations : — As to (2) Distd. Re Pinto 

Ex p, Des Olivaes, [1929] 1 Ch. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. Ill ; 
Earle v. Hemsworth B. D. C. (1928), 44 
T. L. li. 605. 

607a. For breach of warranty by assignor — Against 
claim for instalments due under assigned 
agreement — Judgment obtained for damages 
for breach of warranty.] — The owner of a 
business sold it to deft, on terms of payment 
by instalments, & then assigned the benefit 
of the agreement to pltf. Before notice of 


assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach ot warranty on the 
above sale. In an action by pltf., as assignee, 
against deft, for payment of instalments due 
under the assigned agreement, deft, claimed 
to set off the amoxmt of the judgment. Pltf. 
contended that deft.’s right to damages* in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim : — Held : the set- 
off was valid. — Lawrence v . Hayes, [1927] 
2 K. B. Ill ; 96 L. J. K. B. 658 ; 137 L. T. 
149 ; 91 J. P. 141 ; 43 T. L. B. 379, D. C. 


Part VIII. — Voluntary Assignments. 


618. Add. Annotation : — Consd. Macedo v. Stroud, 
[1922] 2 A. C. 330. 

e24a. .] — Rloane v . Cadogan (1808), 

cited in 12 Sim. at p. 291. 


AnnoiaiionR : — Consd. Edwards v. Jones (18.S6), 1 My. & Cr. 
22C ; Boatson v. Boatson (1841), 12 Him. 281. Distd. 
Meek v. Kottlewoll (1843), 1 Ph. 342. Apld. Kckewich v. 
Manning (18.51), 1 De U. M. & G. 176; Donaldson r. 
Donaldson (1854), Kay. 711. ^Befd. Fenner v. Taylor 
(1831), 2 Tluas, & M. 100; M'Fadden Jenkyus (1842), 
1 Hare, 458 ; Price v. Price (1851), 21 L. J. Cli. 53 ; Bridge 


V. Bridge (1852), 16 Bcav. 315 ; Voylc v. Hughes (1854), 
2 Sm. & G. 18 ; Gilbert v. Overton (1864), 4 New Rep. 
420 ; Glegg v. Rees (1871), 7 Cli. App. 71. 

634. For “ Held: (1) as it was the intention of 
the settlor,” etc., read “ Held : (1) as it was 
not the intention of the settlor,” etc. 

Add. Annotations : — As to (1) Refd. Boyal 
Exchange Assce. v. Hope, [1928J Ch. 179. 
As to (3) Consd. Macedo v. Stroud, [1922] 2 
A. C. 330. 


V. Gustafson, [1924] 1 W. W. R. 544 ; 
33 B. C. B. 379.— CAN. 

PART VII. SECT. 2, SUB-SECT. 4 . 
604- ii. Add “ revsd. in part, 25 
A R. 179.” 

604 iv. .] — Royal Bank 


OF Canada v. Gustafson, [1924] 1 
W. W. R. 544 ; 33 B. C. R. 379.— CAN. 

PART IX. 

q. Under Asatgnmeni of Book 

Debts Act, 1923 (a. 29).]— J?^ Rapout, 
Denison v Union Bank of Canada, 


(1925J 3 1). L. R. 1058; .57 O. L. R. 
374 ; 5 C. B. R. 811.— CAN. 

sp. Book account — Under Assign” 
7ncnt, of Book Acco^ints Act, H. S. B. C., 
1924 (C. 10). J — VF.RNON H^VKDWARE 

Co. 1’. Reid & Reinhard (B. C.), 
[1927] 2 W. W. R. 117.— CAN. 
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VoL Vm.— CJawB 17-68a. 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 


Part III. — Constitution and Internal Arrangements. 


17. Add, Annotation : — Consd. Morgan v, Driscoll 
(1922), 38 T. L. R. 251. 

18. Add. Annotaiiom : — ^.s* (] ) Consd. Lambcr- 

ton V. Thorpe (1929), Ml L. T, fi.TS. Refd. 
Maclean v. The Workei s’ Union, [J929] 1 (Ti. ! 
002 . 

20. Add. Annotation: — As to (1) Consd. Morgan 
V. Driscoll (1922), 38 T. L. R. 251. 

20a. To alter qualification for membership.] 

V. Ai.nKNHAM (1928), 72 Sol. Jo. 

5(39. 


39. Add. Annotaiioyi : — As to (1) Refd. A.-G. v. 
Swan, [1922 J 1 K. B. 682. 

39a. .] — Wing v. Burn (1928), 44 

T. J.. R. 258. 

46a. — .] — In an action against the 

olTicei's of a, (Jub for an injunction restraining 
them from enforcing a resolution by which 
the council of the club has excluded pltf 
from membership of the*, club, the questions 
for the ct. are, (a) whether the rules of the 
club have been observed, {h) whether the 


21a. Notice of general meeting ~ Who entitled to.] — 

Pltfs. were the captain & (lie secretary of the 
women’s section of a golf club, of which deft. 
CO. were the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the rules 
of the club a provision for the election of a. 
women’s committee to manage i-he affairs 
of the women’s section. No woman number 
of the club received noti<;e of that meeting, 
as none of th(i women members held any 
shares in the co. In an action for a declara- 
tion that the resolution was invalid : — Held : 
under the rules women members were not 
full members & were not entitled to receive 
notices of general meetings, <te the action 
failed. — C ole v . Merton T^ark (Wimble- 
don) Goli*’ Club, IjTD. (1927), 43 T. L. R. 
400. 

35. Add. Annotation: — A.s to (2) Expld. Maclean 
V. The Workers’ Union, [1929J 1 Ch. (502. 

38. Add. Annotations : — Consd. Amalgamated 
Soc. of Carpenters, Cabinet Makers & 
Joiners v. Braithwaite, General Union of 
Operative Carpenters Joiners v. Asliley, 
[1922] 2 A. C. 440. Folld. Wing v. Burn 
(1928), 44 T. L. R. 258. Refd. A.-G. v. Swan, 
[1922] 1 K. B. 682. 


(c) whether the council has acted in good 
faith. — Lamrrrton v. ^'’iioupe (1929), 141 
L. T. 638 ; 45 T. L. R. 420. 

53a. Claim by member for proportion of — On 

winding up of club.] — A limited co. was regis- 
tered with the object of carrying on a pro- 
prietary club, & by the articles H. was 
appointed governing dinuitor for life & the 
management of the club was vested in her. 
In 1915 H. granted a letise of premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a year for 
country members & five guineas tor town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of five guineas was 
imposed. From 1917 to Mar. 25, 1919, a 
notice stating that the club would be carried 
on permanently was exliibited by H. On 
Mar. 11, 1919, H., without notice to the 
executive committee, issued a writ for arrears 
of rent, & on recovering summary judgment 
closed the club. The co. then passed a 
resolution for voluntary winding up & a 
liquidator was appointed. A., who was a 
member of the club, claimed to prove as 
creditor for general damages & a proportion 
of her subscription for 1919, B., another 
member, claimed general damages, the return 


PART II. 

so. Validity of rvles.] — Where the 
rights or privileges of members of a 
club are not in any way aHeoted, nor 
tlie property of tlie club in any way 
injured, the ct. has no iurischetion to 
consider the legal validity of the rules 
of the club, nor to grant an Injiinctiou 
against the oommission of acts merely 
criminal or merely illegal. — Wai’t v. 
MacLauqhlin, [i6231 1 I. 11. 112.-> 
IR. 

12 ii. Majority of Tiierribers CLCtino 

illegally — Injunction.] — Bkylinski v. 
INKOL (1924), 65 O. L. R. 369.— CAN. 

PART III. SECT, 1, SUB-SECT. 2. 

I i. Necessity for unani- 

mous vote or consent of all members. ] — 
Brylinski V. iNKOL (1924), 65 O. L. R. 
369.— CAN. 

I ii. .) — A rule prescribed 

that no future motion to open the 
links for play on Sundays should bo 
passed unless by a majority of two- 
thirds of those present & voting : — 
Held : the repeal of the rule did not 
itself require a two -thirds majority. — 
Watt v. MacLaugulin, [1923] 1 I. R. 
112.— IR. 

PART III. SE(5T. 2, SUB-SECT. 2.— A. 

24 i. Power to expel after inquiry 


by romnnffee — IruuJe-quate irirquiry 1 — 
Montgomery v. Lee Steere (1926), 
29 W. A. L. R. 70.— AUS. 

26 i. Power to expel for infringing 
rules.] — Where a club was registered 
midor Cos. Act : — Held : the com- 
mittee were not in law the directors 
of the CO. & had no authority to exor- 
cise the powers of directors to exclude 
pltf. from membership of the club. — 
Murphy v. Wynnott, [1925] N. 14. — 
IR. 


PART III. SECT. 2. SUB-SECT. 2.— B. 

29 iv. ^ — .] — llosp., being 

charged with having grossly mise-on- 
ducted himself within the moaning of 
a rule of appit. club, was Buminoned 
before a meeting of the club eommlttcc^ 
to show c;auBo why he should not be 
dealt with under the ruhi. He was 
aware of the details of the charges 
preferre<i against him befoi*© attending 
the meeting, but, having attended as 
re(|uested, having faiksl in the 
opinion of the eommittee to justify his 
conduct, was Hiispendc‘d Irom men>ber- 
shJp. He took action against the cjhib 
to have the suspension romoveci, & 
for damagt's, on the ground that the 
committet‘’H decision, haviug been 
arrived at witiioiit ailordiug Mm an 
opiiortunity of eross-cxannning the 
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Witnesses against Mm, was contrary 
t-o t,he prineiples of natural justice : — 
Held : the committee was not bound 
by tho formal rules of evidence, &; 
the inquiry having been conducted 
ill accordance with the club’s rules 
&: the decision of the commit tee ari’ived 
at m good faith, in imrsuaiieo of an 
I honest desire to protect tlu‘ iut (‘rests 
] of the institution, after ri'sp. had boon 
I given eveiy facility for 
dehmee, t,ho suspension was not con- 
trary to the principles (.»f natural justiet'. 
notwithstanding that no oj)poit unity 
was given to cross -(‘xumiue Oie 
Witnesses.— Perry r. Peilding Cliu:, 
[19^9 1 N. Z. L. K. :)2S>.— N.Z. 

PART III. SECT. 2, SUB-SECT. 2.-E. 

49 ii. .] — A club incor- 

porated under Incorporated Socicities 
Act, 1908, wiilch acting by its executive 
committee W'rongfully & in breach of 
the club’s rules excludes a member 
from the use of the ('ub's premises, 
commits a breach of contract & the 
member is entitled to recover damages. 
The members of the conumtteo. acting 
within the seorjc of tiioir authority, 
are not ptirsonallv liable in tort for 
inducing or ])iocunng such breach of 
contract — Henderson v. Kane & 
Pioneer Uluu, [1924] N. Z. L. K. 
1073.- N.Z. 



Cases 58a— 111b. 


English and Empire Digest Supplement. 


of her entrance fee & the proportion of her 
subscription for the current year : — Held : 

A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of which 
they had lost the benefit for the current year, | 54 . 
but also in respect of damages for the loss ! 

of the amenities of the club, & in the case of I 

B. to a return of the entrance fee ; &; the 54 ^^ 
damages should be assessed in the case of A. 

at £7, which included the propoition of her 


subscription for 1919, & in the case of B. at 
£14, which also included the entrance fee & 
proportion of her subscription . — Re Ourzon 
Syndicate, Ltd. (1920), 149 L. T. Jo. 232. 
For “ Entrance fee payable by instalments 
read “ Entrance fee — Payable by instal- 
ments.'' 

Claim by member for return of — On 

winding up of club ,] — Re Ourzon Syndicate, 
Ltd., No. 53a, ante. 


Part VI. — Debentures. 

105. Add. Ciialions .•—[1022] 1 Ch. 61 ; 91 L. J, Ch. 93 ; 126 L. T. 225. 


Part VII. — Duty Payable by Clubs. 

106. Add, Annotation : — Aft to (3) Refd. A.-G* v. Swan, [1922] 1 K. B. 682. 


Part VIII. — Sale of Intoxicating Liquors in Clubs. 


109. Add. Annotation: — Refd. A.-G. v. Swan, I 
[1922] 1 K. B. 682. 

110. Add. Annotai ion : — Consd. Watson v. Cully, 
[1926] 2 K. 13. 270. 

Ilia. Whether in “ club " — Temporary 

premises.] — The word “club” as used in 
licensing Act, 1921 (c. 42), s. 4, means the 
promises f)f a rogistor(*d club, <S:, not tin* assuen. 
of persons wlio are members of tlie club. 

Where, on the occasion of a lete, a regis- 
tered club engaged a room adjoining th<‘ 
groTiiid on which the i6t<‘ was to be held, A 
there sup})li(Ml intoxicants to members otJier- 
wise than in the permitted hours : — livid : as 
the room in question was not habitually used . 
for the purposes of the club, no olTiuice had | 
been comiuitted under the above sect. — 
Watson v. Cvia.y, [1926] 2 K. B. 270 ; 95 
L. .1. Iv. 13. 551 ; 135 L. T. 28 ; 90 J, P. 119 ; 
42 T. L. K. 529 ; 24 L. G. R. 357 ; 28 Cox, 

C. C. 194, 1). 0. 

Annotation • — Refd. Clarke v. Grllhths, Peacock v. Same 

9.0 h. J. K. B. 905. 


, Additional unregistered 

premises.] — ^Applts. were resi:>ectively the 
steward & one of the members of a club 
which occupied, besides its registered pre- 
mises, additional pi'emiscs which were at a 
considerable distance & which were not 
rc‘giHtered. At these additional premises the 
steward supplied to the other applt. beer, 
which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption oh the club premises, otherwise 
than on the premises of the club, it against 
tlie othtir ap]ilt. for unlawfully obtaining the 
liquor, contrary to licensing (Consolidation) 
Act. 1910 (c. 24), s. 94: — Held: as the 
liquor was not supplied in the registered 
premises of the club it was not supplied “ in 
a club ” within the above sect., A- the con- 
viction must be quashed. — Clarke v. 
Griffiths, Peacock v. Griffiths, [1927] 1 
K. B. 226 ; 95 L. J. K. B. 905 ; 135 L. T. 58 ; 
90 J. P. 151 ; 42 T. L. R. 541 ; 24 L. G. R. 
466 ; 28 Cox, C. C. 240, I). C. 


PART IV. SECT. 1. SUB-SECT. 1. 

70 ii. Monej/ lent to iodge .] — 

■Where a person f?ives credit to an ab- 
stract entity, sneli as a club or lodge, 
he can look to those wIjo assumed to 
aot for it & those who authorised or 
sanctioned that being done, in the 


abhoiico of any tiling Indicatlnpr the 
contrary. — Finlay v. Black, [192IJ 
2 W. W. R. 007.— CAN. 


PART VIII. SECT. 8. 

fid. liiaht of memhera to store beer ai 
club .] — Members of a club on pur- 


chasing beer from a Govt, vendor may 
store it at the club. Sc the club is entitled 
to charge a fee for storage & service. — 
R. V. Rock (1923), 32 B. C. R. 67.— 

CAN. 

sf. “ Distributing ** beer by servant of 
club — \\ hat amounts to .] — K. v. Rock 
(1923). 32 B. C. R. 07.— CAN. 
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Vol* VJJLl* — ^Cflnbs* CftS6S 136~“148ft 


Part IX. — Betting and Gaming in Clubs. 

136. Add. Annotations : — Apld. R. v. O. K. Sorial 140a. .] — There is a sufficient 

& Whist Club (1920), 4.5 T. L. R. 570. Reid. element of chance in the p^ame popularly called 

Richardson v, Moncrieffe (1926), 43 T. L. U. a “whist drive” to make a club where it is 

32; R. V, Berg, Britt, Carr4 & Lummies played for money a “ common gaming house.” 

(1927), 20 Cr. App. Rep. 38. — R. v. O. K. Social k> Whist Club, Ltd. 

140. Add. Annotation: — Hefd. Ellesmere v» Wal- (1929), 45 T. L. R. 670; 73 Sol. Jo. 451 ; 

lace, fl929] 2 Ch. 1. 21 Cr. App. Rep. 119, C. C. A. 


Part X. — Dissolution of Clubs. 

148a. Claims by members of proprietary club — For entrance fee.] — Be Cuuzon Syndicate, Ltd. 

damages for loss of club amenities — & for No. 53a, ante. 

proportion of subscriptions — & return of 

PART IX. SECT. 2. 

137 i. Common gaming hovse — Who are liable as per.sons assisting in conducting business — Employees.] — U. v. DoRCAN, 
R. V . Kessler, R. v. Coates (Sa»k.) (1927), 47 Can. Crlm. Cas. 344. — CAN. 
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COMPANIES. 


Note. — The Act now in force is the Companies Act, 1929 (c. 23), which repealed (inter aim) the 
Cornpanies (Consolidation) Act, 1908 (c. 09). References to sections of the 1908 Act should therefore be 
eh(‘ckod with the Comparative Table appended below. 
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81 
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99 
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37 
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55 
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98 

82 (4) 

147 
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57 

99 
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200 
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338 
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340 
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271 
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343, 344, 
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218 
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352, Sch. 
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103, 373 
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289 
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290 
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345 
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229 
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301 I 
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372 

184 

228 ! 
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302 1 
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375 

185 

220 
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281 

362 

180 

232, 241, 
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.303 

282 
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247, 248, 
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283 

370 


249 

235 

304 

284 

377 

187 
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230 

378 

285 

380 

188 


237 

305 

280 


189 

233, 242 

238 

374 1 

287 
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297 

288 


191 

251 

240 

298 

289 


192 

234 

241 

299 

290 


193 

252 

242 

295 

291 


194 

23.5, 214, 

243 

312, 314 

292 
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244 

313 

293 


195 

230, 245 

245 

310 

294 


190 

2.54 

240 

317 

295 


197 

255 

247 

318 

296 


198 


248 

319 



199 

256 

249 

321 



200 

257 

250 

322 



201 

288 

251 

300 
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VoL IX.--OompanieB. Cases 6—67. 


Part I. — Nature, Characteristics, Definitions and 

Classification. 


6. Add, Annotations : — Aa /o (1) Refd. Deuchar 
,v. light & Coke Co., [1924] 2 Ch. 

426. As to (2) Hefd. A.-G. v, Leeds Corpn., 15. 
11929] 2 Ch. 291. 

11. Add, Annotaiiona : — Consd. British Thomson- 
Houston Co. V, Sterling Accessories, Same v. 
Crowthor & Osborn, [1924] 2 Ch. 33; Refd. 
Parker &, Cooper Reading, [1926J Ch. 975 ; 
Thomas^ v, Evans, Juntis v, South-West 16. 
I^ncashire Coal-Owners’ Assocn. (192G), 42 


T. L. R. 401. Mentd. Ilowson v, Buxton 
(1928), 97 L. .T. K. B. 749. 

Add. Annotations : — Refd. British Thomson- 
Houston Co. V, Starling Accessories, Same v, 
Crowther Osborn, [1924] 2 Oh. 33; 

Prichard & Constance v, Amata (1924), 42 
R. P. C. 63. Mentd. Scammcll v. Hurley, 
[1929] 1 K. B. 419. 

Add. Annotation : — Mentd. R. v. Morter 
(1927), 20 Cr. App. Rep. 5.3. 


Part II. — Domicil, Residence and Nationality of Companies. 


26a. Business conducted abroad.] — A 1 

trading corpn. was registered in England 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
directors domiciled & resident in Holland. 
The register of members was kept at the 
office in England ; — Held : the domicil of 
the co. was not in Holland but in England. — 
Baelz V. Public Trustee, [1026] Ch. 863 ; 

95 L. J. Ch. 400 ; 135 L. T. 763 ; 42 T. L. B. 

096 ; 70 Sol. Jo. 818. 

26b. .] — To constitute residence by a British 

co. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place. — Ltttauer Glove 
Corpn. v, F. W. Millington (1920), Ltd. 
(1928), 44 T. L. R. 746. 

27. Add. Annotations : — Consd. New York Life 
Insce. V. Public Trustee, [1924] 2 Oh. 101. 


Refd. Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255; Ur Bate^, Mountain 
Jlafes, 1 1 928] ( 3i. 682 ; Ellerman Lines v. Road, 
[1928] 2 K. H. 144. 

27a. .] — A co. was incorporated by special 

Act of the I legislature of New York, &, had 
its central office the bulk of its assets in 
New York. The co. had a branch in London 
& in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe : — Held : a corj»n. might have a dual 
residence, tliere was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both placjcs & in both 
places were subject to the jurisdiction of the 
cts. — New York Life Insurance Co. v. 
Public Trustee, [1924] 2 Ch. 101 ; 93 

L. J. Ch. 449 ; 131 L. T. 438 ; 40 T. L. R. 
430 ; 68 Sol. Jo. 477, C. A. 

Annotahons r — Refd. Swedish Central Ry v Thorn pHon, 
fl924J 2 K. n 2.55. Mentd. Hepublio.i do Guatemala r. 
Niinez, 11927] 1 K, li. 909. 


Part III. — Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 

38. Add. Annotation: — As to (6) Apld. Be City 44. Add. Annotatioyia : — Mentd. J?c City Equitabh^ 
Equitable Fire Insce., [1925] Ch. 407. Fire Insce. (1924), 40 T. L. R. 853; Re Etic 

42. Add. Annotation : — Mentd. Cotter v. National [1928] Ch. 861. 

Union of Seamen, [1929] 2 Ch. 58. 67. Add. Annotatioyia : — Refd. Weld v. Petre (1928), 


PART I. SECT. 1. 

sa. Under statute — Existence apart 
from member 8 — Conveyance of property 
by originators to company.] — Defts. con- 
tractxjd with pltfs. to sell them all the 
fruit & vegetables to be grown on their 
land during a specified time. The con- 
tract provided that If any transfer 
should be made by the grower to any 
corpn., it should be deemed to be made 
subject to the agreement &. the trans- 
feree should be bound by the terms 
thereof. Defts., for the admitted purpose 
of freeing themselves from the contract, 
incorporated a joint stock oo. for the 
purpose of holding the land, & trans- 
ferred the land to it in consideration 


of the allotment to them of the whole 
of its capital stock : — Held : the co. 
could not be declared to bo a trustee 
for the growers & bound by the con- 
tract. — A ssociated Growers of B. G., 
Ltd. Sc Kelowna Growers Exchange 
V. Edmunds Sc Byzant Orchards, 
Ltd., [1926] 1 D. L. R. 1093 ; [1926] 
1 W. W. R. 535 ; 36 B. C. R. 413.— 
CAN. 


PART II. 

D i. In several places .] — 

A 00 . is to bo tre^atod in mutters of 
trade Sc commerce as resident not only 
whore its principal place of buHlTH'ss is, 
but wherever It lias a place of husinesa. 
— Eumka V. Border Cities Improve- 
ment Co. (1922), 52 O. L. R. 193.~- 
CAN. 


PART I. SECT. 2. 

sb. Companies limited by guararUee — 
Assignment of undertaking by third 
party — Validity.] — ^Lixiyd’s Bank v. 
Morrison & Son, Ltd., [1927] S. C. 
671.— SOOT. 


PART III. SECT. 1, SUB-SECT. 5.— 
A. (a) ii. 

sc. General rule.] — Vitomen Okrhai., 
Ltd. v. Manitoba Grain Go. (B. C.), 
[1928] 4 D. L. R. 449.— CAN. 
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97 L. .T. Oh. 399. Mentd. Anchor Trust Co. 

V. Bell. 11920) Ch. 80.5. 

69. Add. Annolationa : — Mentd. Anchor Trust Oo- 
Bell, ri926] Ch. 805 ; Weld i;. Petre, [1929] 

1 Ch. 33. 

75. For the paragraph “ (9) (Warrington, L.J. 

. . . 1908 Act, s. 82,” substitute : — “ (9) (Loud 
S uMNKit, l^RD Dunkdin expressing the 
contrary opinion), an allotment of shares t'fc 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
s. 82 (1), is not wholly void.” 

For the paragraph ” (10) (Lord Sterndade, 
M.ll., . . . was written,” substitute : — 

” (10) Observations of Ix>rd Sumner as to 
the practice of the liegistrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
CO. to the date of the application for registra- 
tion.” — JuBiiJiE Coi’^roN Miles, I^td. 
(Official Receiver & Liquidator) r. 
Lewis, [1924] A. C. 958 ; 93 L. J. Ch. 414 ; 

40 T. L. R. 621; 08 Sol. Jo. 003; [1925] . 
B. & C. R. 10; sub nom. Be Jubilee Cotton • 
Mills, Iti'd., 131 L. T. 579, H. L. 

Annotalinns . — As to (9) Consd. Rl Burt, on, 11027] 2 Ch. 132 
Oenrrally, Mentd. He Cil,y Equitable Eire Insco (102r>), 133 
L. T. r>20. 

82. Add. Annotation: — As to (1) Refd. Jubilee 
Cotton Mills Oflicial Receiver & Liquidator v. 
l^wis, [1924] A. C. 958. 

196. Add. Annotation : — Refd. Uarrods v. Harrod 
(1924), 40 T. L. R. 195. 

210. Add, Citation : — 9 Jur. N. S. 843. 

225. Citation : — For “ 50 Sol. ,To. 30 ” read “ 50 
Sol. Jo. 301.” 

Add. Annotation : — Consd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 

228. Add. Citation: — On appeal, 41 R. P. C. 07, C. A. 

228a. “Harrods” — “ R. Harrod.”] — The ct. 
granted an interloeutoi*y injunction to re- 
strain deft. CO. from carrying on business 
under any name comprising the well-known 
name of ]>ltf. co. on the ground that defts.’ 
use of tlic name was calculated to lead the 
public erroneously to bclicive that defts.' 
liusiness had some connection with pltfs.’ 
business. — Harrods, Ltd. v. Harrod (R.), 
Ltd. (1924), 40 T. L. R. 195 ; 41 U. P. C. 

74, C. A. 

Annotahon : — Expld. Motor Maijufactururs’ & Tradcrfc* 
Soc. V. Motor Mauufu,cturcrH’, otc., Insoe., I102.'»] Ch. 
«75. 

228b. “ Society of Motor Manufacturers & Traders ” 

— “ Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.”| — A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as paH of its name the ordinary descriptive 
words “ Motor Manufacturers & Traders,” 
whicli had already been adopted as part of 
its name by a society having for its main 
objects tlie promotion, encouragement & 
protection of the mot^r trade generally. 
There wa.s no charge of fraud in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
U> the similarity of the names; the names 
being sulliciently distinguishable & deft, 
co.’s business wholly different from that of 
pltf. society ; — Held : pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 

— Motor Manufacturers’ & Traders’ 
Society v. Motor Manufacturers' & 
Traders* Mutual Insurance Co., [1925] 
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Ch. 675 ; 94 L. J*. Oh. 410 ; 133 L. T. 330 ; 
41 T. L. R. 483 ; 42 R. P. C. 307, C. A. 

237. Add. Annotation: — As to (1) Consd. Motor 
Manufacturers’ & Traders’ Soc. v. Motor 
Manufacturers’ & Traders* Mutual Insce., 
[1925] Ch. 075. 

238. Add. Annotations : — ^Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195 ; Motor Manu- 
facturers’ &, Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1925), 
94 L. J. Ch. 410. 

251. Add. Annotation : — Refd. Employers’ Liability 
Assce. V. Sedgwick Collins (1926), 95 L. J. 

K. B. 1015. 

255. Add. Annotations : — As to (1 ) Refd. I. R. Comrs. 
V. Cornish Mutual Assce. (1924), 41 T. L. R. 
70. As to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1925] A. C. 476; Generally, 
Mentd. Uc Debtor (No. 3 of 1926) (1926), 
1 35 L. T. 089 ; Dominion Iron & Steel Co. v. 
Invernairn, [1927] W. N. 277 ; Manchester 
Corpn. V. Buttle, [1929] 2 Ch. 390. 

256. Add. Annotation : — Mentd. Dominion Iron 
& Steel Co. V. Invernairn, [1927] W. N. 277. 

257. Add. Annotation : — Refd. Greenberg v. Co- 
operstein, 11920] Ch. 057. 

260a. What amounts to — Not acquisition of 

shares of company to promote its amalgama- 
tion with another company.] — Dominion 
Iron & Steel Co., Ltd. v. Invernaii^n, 
[1927] W. N. 277. 

265. Add. Amiotations : — Consd. I. R. Comrs. v 
Cornish Mutual Assce. (1924), 41 T. L. R. 
70. Mentd, Brighton College v. Marriott, 
[1925] 1 K. B. 312. 

266. Add. Annotations: — As to (1) Apld. Cornish 
Mutual Assce. v. I. R. Comrs., [1920] A. C. 
281. Refd. Greenberg v. Cooperstcin, [1920] 
Ch. 657 ; Re United General Commercial 
Insce Corpn., [1927] 2 Ch. 61. As to (2) Refd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1920), 135 

L. T. 073. Generally, Mentd. Brighton 
College V. Marriott, [1925] 1 K. B. 312. 

270. Add. Annotation Refd. Greenberg v. Co- 
operstein, [1920] Ch. 057. 

271. Add. Annotation : — FoUd. Greenberg v. Co- 
operstedn, [192()] Ch. 0.57. 

272a. .] — An assocn. with four branches 

was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so foimed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which differed in each branch. The assocn. 
& its branches all consisted of more than 
twenty members. The assocn. was not 
registered under any Act. Disputes having 
arisen, a resolution was passed by the m(iro- 
bers for the dissolution of the assocn., & an 
action was brought by three members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretary of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions received by defts. from 
members & of their application tliereof, 
payment of the amount found due & other 
relief. The action was resisted on the ground 
that the assocn. was illegal that no relief 
could therefore bo given ; — Held : (1) the 

assocn. was rendered illegal by 1908 Act, 



Vol. IX. — Companies. Cases 272a— 432a. 


s. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for its object the acquisition 
of gain ; (2 ) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account. — Greenberg v. 
CooPERSTEiN, [1926] Ch. 657 ; 95 L. J. Ch. 
466 ; 135 L. T. 663. 

282. Add, Citation: — 130 L. T. 450. 

Add, Annotations : — Ref d. Drabble v. Hycolite * 
Manufacturing Co. (1928), 44 T. L. R. 264. 
Mentd. Imperial Tobacco Co. of India v, 
Botinan, [1924J A. C. 755. 

298. Add. Annotation : — Refd. Pickford v. Quirke, 
Pickford v. I, R. Comrs. (1927), 138 L. T. 600. 

304. Add. Annotation: — Mentd. Everett v. Griffiths. 
[1924] 1 K. B. 941. 

335. Add, Annotation : — Refd. Re Railways Act, 
1921, Re Standard Charges Schedule (1925), 
94 L. J. K. B. 364. 

341. Add, Annotations: — As to (1) Consd. Agri- 
cultural Wholesale Soc. v, Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. Gene- 
rally, Mentd. Lapish v. Braithwaite (1924), 
40 T. L. R. 857. 

343. Add. Annotation : — As to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. C. 733. | 

351. Add. Annotations : — Apld. Plantations Trust 
V. Bilba (Sumatra) Rubber Lands (1916), 114 
L. T. 676. Mentd. Agricultural Wliolc.sale 
Soc. V, Biddulph & District Agricultural Soc., 
[1925] Ch. 769. 

354. Add. Annotation : — As to (2) Refd. A.-G. v. 
Goddard (1929), 98 1.. J. K. B. 743. 

379. Add. Annotations : — Mentd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26 ; Watkins v. Jones 
(1928), 14 Tax Oas. 94. 

398. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1926] Ch. 769. 

406. Add. Annotations : — Consd. Kreditbank Cassol 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
IJggett (Liverpool) v Barclays Bank (1927). 
137 L. T. 413. Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775 ; Houghton v. Nothard, 


Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

410. Add. Annotations : — R^fd. Underwood v. Bank 
of Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
I^we & Wills, [1927] 1 K B. 246 ; Liggett 
^Liverpool) v. Barclays Bank, [1928] 1 K. B. 

411. Add. An7iotation : — Consd. Rirby v. Wilkins, 
[1929] 2 Ch. 444. 

415. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph District Agri- 
cultural Soc., [1925] Ch. 769. 

417. Add. Annotation : — Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

427. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

430. Add. Annotatioyi : — Mentd. Re City Equitable 
Mre Insce. (1924), 40 T. L. R. 853 

431a. .] — A collateral obligation imposed by 

the arts, of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
certain evtmts involves a liability on the 
part of that member to take further shares 
in the co., can be enforced notwithstanding 
that the liability of the menibi^r to contribute 
in a winding up is limited by the Act under 
which tlie co. is registen^d. 

' The limitation of liability in respect of 
shares held is distinct from an obligatioil 
collaterally imposed upon a member in 
certain events to take up fui’tlier shares 
which will tliernselves, when taken up. be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is ultra vires or repugnant to the 
system of limited liability. — Agricultural 
Wholesale Society^. Biddulph &: District 
Agricultural Society, [1925] Ch. 769 ; 91 
L. J. Ch. 397 : 133 L. T. 274 ; 41 T. L. R. 
470 ; 69 Sol. Jo. 557, C. A. ; affd. sub norn. 
Biddulph & District Agricultural 
Society v. Agricultural Wholesale 
Society, [1927] A. C. 76, H. L. 

Annotation: — Apld. He Wilts & Somersot Farmorw, [11)29] 
1 (’ll. 921. 

432a. Unless arising from wilful neglect or 


PART HI. SECT. 4, SUB-SECT. 6. 

sd. Striking off register — Effect .] — 
(1) The intention to dissolve a co. 
should not be read Into a statute 
providing for the striking of the co. 
off the register because of a short delay 
ill the payment of its annual fee, unless 
the language of the statute expressly or 
by necessary implication imposes that 
penalty. (2) The conduct of deft, share- 
holders after the co. had been struck off 
the register held to make them trustees 
of the CO. *8 property for the individual 
shareholders, who made contributions 
to conserve the property, & not for the 
CO. It was, therefore, not necessary 
for pltf., whose suit was for his share 
of the assets, to have the co. restored 
to the register & to have the action 
brought by the oo. — Dadson v. Grkst 
&GREST, [192S11D. L. R. 479 ; [1928] 
1 W. W. R. 286 ; 22 Sask. L. R. 253.— 
CAN. 

PART HI. SECT. 6. 

ki. That company duly incor- 

porated.] — The fact that a co. incor- 
X)orated under Cos. Act includes In its 
name the word ** CJo -operative,** con- 
trary to Co-operative Assoens. Act, 


1920 (c. 19), 8. 4 (2), docs not render It 
an illegal co., since Cos. Act, s. 28, 
makes a certificate of lucorT)oratiou 
conclusive evidence that the co. 
was duly iueorporated — Associatrd 
GROwKiirf OF BniTisH Coi.iJMniA, Ltd. r. 
Bumsii Columbia Fruit Land, Ltd., 
[19251 1 D L. R. 871 ; [1925] 1 W. W. 
R. 505 ; .31 B. C. R. 533 —CAN. 

PART HI. SECT. 7, SUB-SECT. 6.— 
A. (a). 

358 i. To take up number subscribed 
for.] — P. agreed to purchaso shares in a 
CO. & subscribed to the momorandnni 
of absocu.. but later asked the promoter 
to cancel Ids “ roquiremontH.*’ P.’s 
name was never entered in the register 
of members : — Held : P. was liable. — 
Re J. H. Crandlek & Co., Ltd. (1926), 
X. L. R. 48 All. 580.— IND. 

PART HI. SECT. 7, SUB -SECT. 6.— 
A. (o). 

388 i. Where shares mdtscrihed for not 
allotted.] — Persons signing a memo- 
randum of assocn. of a co. to be 
incorporated are contributories, 
although no shares are allotted. — 
Re T. E. O’Reilly, Ltd., [1927] 3 
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D. L. R. 797 : (to O. L. U. ( 110 — CAN. 

395 I. Bu transfer.] — An original 
subscriber of a co. can withdraw bn 
subscription & transfer bis sbaro at tlie 
first meeting of provisional iliris'tors, 
ik, wlierc a majority of original Incor- 
pora torn are present & vote at tiie 
mooting sncli withdrawal does not in- 
validate anything done at tbo meeting. 
— Rc Gkorgk W. Grtffithb Co., [1921] 
4 1). L. R, 1031.— CAN. 

PART III. SECT. 7, SUB-SECT. 6.— B. 

400 i. Misreprejientation by ijro- 
moier — Not ground for resct.^id^m j — 
Subscribers to the moiuorandiim of 
assocn of n co, cannot repiidmte shares 
for which tlioy have subsonbed either 
on the ground that tJioy were induced 
to Join the co. by fraud or nils repre- 
sentation, or on tlie ground that the 
truth of the prooeilent representations 
made by the promoters of the co. was 
a con»lltioQ of tlie contract ; the true 
remedy of tlie persons so defrauded is 
to sue for damages the per^JOtis so 
defrauding thorn. — P ktbotitk & Cn.VL- 
LRVGK URATERS, LTD. V. BODLEY, 
[1924J N. Z. L. R. 102. — N.Z. 
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default.] — Re City Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, post, 

482b. .] — Fenton Textile Assocn., 

Ltd. V, Thomas & Clark (1928), 45 T. L. R. 

J 13 ; on appeal (1929), 45 T. L. R. 264, C. A. 

432c. Unless arising from wilful or wrongful 

act or default.] — One of the arts, of assocn. 
of a CO. pi*ovided that “ The directors & other 
officers shall be indemnified by the co. against 
all costs, losses, expenses incuri*ed by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act i 
or default : — Held: the above art. did not I 
protect a director from liability for negligence I 
resulting in loss to the co . — Be City op 
London Insurance Co., Ltd. (1925), 41 
T. L. R. 521 ; 69 Sol. Jo. 591. 

433. Add. Annotation: — As to (\) Consd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 

T. L. R. 83. 

437. Add. Annotation : — As to (I) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 05 L. J. Ch. 576. 

439. Add. Annotation : — As to (1) Consd. Collins 
V. Associated Greyhounds Racecourses (1929), 
141 L. T. 529. 

439a. “ Issued to the public — What amounts 
to.] — ^A CO. being in want of further capital, 
a document was prepared by applt., who 

' was the managing director, & signed by the 
other diiectors, stating the position of the 
CO., that it was proposed to issue 20,000 
preference shares, & giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
fei*ence shares. A second document was also 
prepared by the applt., written on the co.’s 
paper ^ addressed to a follow director, marked 
“ stiictly private & confidential,” wJiich, 
after sotting out/ the amount of nominal & 
issued caj^ital, stated the purposes for which 
the additional cai^ital was required, & con- 
cluded tlms : “1 shall be very happy to 

discuss this proposition in all its details with 
any one who is really interest ed.” Attached 
W£is a form of ajiplicaticjii for ordinary shares. 
Several copies of these documents were given 
to applt. ’s fellow direcitor, who sent a copy 
to a solr., with a request, in substance, that 
lie should find some client willing to provide 
the capital required. The solr. sent the 
documents to resp.’s brother-in-law, & ho 
in turn sent thorn to resp., wlio, on the faith 
of the statements they contained, subscribed 
for 3,000 ordinary shar(\s in the co. Subse- 
quently ascertaining that a considerable part 
of the issued capital had been issued other- 
wise than for casJi, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 


through the omission by applt. to comply 
with the requirementis of 1908 Act, 
B, 81 (1) (e). At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said : “ There is no 

proof of this.” The jury found that resp. 
sustained damage to the amount of £2,000 : — 
Held : the documents wore not issued as a 
prospectus within 1908 Act, s. 81 (1) (e), — 
Nash v. Lyndb, [1929] A. 0. 158 ; 98 L. J. 
K. B. 127 ; 45 T. L. R. 42 ; 72 Sol. Jo. 873 ; 
enb nom. Lynde v. Nash, 140 L. T. 140, H. L. 

476. Add. Annotation : — Consd. Nash v. Lynde, 
[1929] A. C. 158. 

491. Add. Annotation : — ^Apld, Coles v. White 
City (Manchester) Greyhound Assocn. (1929), 
45 T. L. R. 230. 

525a. .] — Held : pltf. was entitled to the 

rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme. — C oles v. White 
City (Manchester) Greyhound Assocn., 
Ltd. (1929), 45 T. L. R. 230, C. A. 

560. A dd. Annotation : — Mentd. Bisset v. Wilkin- 
son (1926), 42 T. L. R. 727. 

562. Add. Annotation : — Apprvd. Collins v. 

Associated Greyhounds Racecourses (1929), 
141 L. T. 529. 

568. Add. Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. R. 378. 

570. Add. Annotation : — ^Mentd. India Rubber 
Gutta I^ercha & Telegraph Works v. County 
Golf Co. (1925), 42 R. P. C. 225. 

636. Add. Annotation : — Mentd. Short v. Poole 
Oorpn. (1926), 42 T. L. R. 107. 

642. Add. Annotations : — Consd. Clark v. Drqu- 
hart, Stracey v. Urquliarb (1929), 141 L. T. 
641. Refd. llorwood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 64. Mentd. Edwards 
V. Porter (1924), 41 T. L. R. 57 ; Jarvis v. 
Surrey County Council, [1925] 1 K. B. 554. 

652. Add. Annotation : — Mentd. Bisset v. Wilkin- 
son (1926), 42 T. L. R. 727. 

660. Add. Annotations : — Refd. Clark v. Urquhart, 
Stracey v. Urquhart (1929), 141 L. T. 641. 
Mentd. Edwards v. Porter (1924), 41 T. L. R. 
67 ; Jarvis v. Surrey County Council, [1925] 
1 K. B. 554 ; Horwood v. Statesman Publish- 
ing Co. (1029), 141 L. T 54. 


PART III. SECT. 8, SUB-SECT. 1. 

1 i. .] — An advcrtlBeinent 

offeriug the public KharoB In a co. for 
sale i« a “ prospociUB ” under sect. 2 
(14) of Indian Cos. Act (VIl. of 1913). 

-PuAMATUA Nath Santal v. Kali 
Kumar Dutt (1924), I. L. II. fi2 Calc. 
440.— IND. 

PART III. SECT. 8, SUB-SECT. 3.— 
D. (b). 

il. Prospectus must he issued by or on 


behalf of company.^ — Sect. 84 of 1908 
Act is confined to prospectuses issued 
by or on behalf of the co. — Ukquuart 
V. Stracey, [1928J N. I. 162. — IR. 

678 i. Measure of damages.] — 
UuguHART V. Stracey, No. 747 i, 
post . — IR. 

PART in. SECT. 8, SUB-SECT. 8.— 
D. (o). 

sm. Under Criminal Code. s. 414.1 — 
Tbo abovo sect, relates to the issuing 
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of a written prospootua, statement or 
account by a director with the inten- 
tion of deceiving shareholders of a co., 
or of inducing some other person to 
entrust or advance property to the 
CO. ; &; whore deft, obtained subaorip- 
tions for stock of a co.. of which ho 
was a promoter, upon false oral state- 
ments : — Held : a conviction under 
that sect, was not justified. — R. v. 
Andrrson (1924), 65 O. L. R. 686. — 
CAN. 
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668. Addn Annotcdion : — ^Mentd* Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

666. Add* Annotcdion : — Mentd. Re City Equitable 
Fire Insoe. (1924), 40 T. L. B. 863. 

667. Add* Annotation : — Consd. Clark v* XJrqu- 
hart, Stracey v. Urquhari (1929), 141 L. T. 
641. 

677. Add, Annotation : — Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. 

703. Add, Annotation : — Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch 30. 

738. Add. Annotation : — Refd. The Saxicava, 
[1924] P. 131. 

(i) Other Cases (Vol. IX., p. 139). 

770a. Acceptance of sum paid into court — Effect 
on liability under 1908 Act, s. 84.] — Resp. 
applied for & was allotted debenture stock 
in W., C., & Co., Ltd., relying upon the 
statements contained in a prospectus. The 
tlrst-named applts. were directoi s in W., C., 
Sc C^o., Ltd. ; the second - named applts. 
carried on businciss as merchant bankers in 
the name of S. At Co., who were stated in 
the prospectus to have pundiased the whole 
of the debenture stock of W., C., & Co., Ltd., 
but who were alleged by resp. to have issued 
the prospectus as agents for the other applts. 
Kesp. by his writ claimed “ damages for 
false & fraudulent misrepresentation against 
aU applts., & against such of apiilts. as were 
directors of W., C., & Co., Ltd., compensa- 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.” The trial judge dismissed the 
action against the iirst-named applts. with 
costs. The action then proceeded against 
the second -named applts. until (hey amended 
their defence by leave Sc paid £130 into ct. 
with a denial of liability, whiidi amount the 
resp. accepted in lieu ol the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ct. of 
Appeal set aside the orders & judgment of 
the trial judge Sc ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, Sc conspiracy to defraud : — 
Held : (1) both on the issue of conspiiracy to 
defraud Sc the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action Sc no head of damage 
remained unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew ; (2) on the question of com- 

pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after reap, 
had taken out in satisfaction money paid in 
on tlie issue of conspiracy only. Compensa- j 
tion was not, either as to the amount recover- I 


able or the mode of measuring it something 
different from or even greater than damages. 
— Clark v. Urquhart, Stracey v. Urqu- 
HART (1929), 141 L. T. 041, H. L. 


771a. Order for new trial — After acceptance of 

sum paid Into court.] — Clark v. Urquhart, 
Stracey v. Urquhart, No. 770a, ante. 

814. Add. Annotation : — As /o (1) Refd. Jacobs v. 
Batavia Sc General Plantations Trust, [1924] 
2 Ch. 329. 

814a. Profit sharing deposit notes redeemable in 
four years — Company bound to redeem.! — 
Pltf., in reliance upon a prospectus issued in 
Sept., 1920, by deft, co., hereinafter called 
“ the Trust,” applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 7J per cent, profit sharing deposit 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent, by four annual drawings. <te, 
under the heading ‘‘ Earlier payments,” that 
the Trust retained the right to pay off at 
105 per cent, all or any of the outstanding 
notes at any time on giving three months’ 
previous notice in wnl.ing, but that in the 
event of the saU^ of the Trusts’ R. B. estates, 
further referred to in that prospectus, whi(;h 
according to the construction placed upon 
the prospectus by the ct was not confined 
to a sale under a certain option of purchase 
referred to later in tht' prospectus, but 
included a sale to anybody vvhoias«)ever, the 
Trust would set aside out of the ppoc.eeds of 
sale a sum sufficient to redeem all the notes 
then outstanding. Sc the holders would be 
given an option of being then paid oil in 
cash at 105 per cent, or of retiiirung their 
notes till the date of drawing. B.ich of the 
notes, which was in the form of the 8p<*»‘imen 
not** referred to in the prospec^tus, provided 

^ that the Trust would, as Si when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf the sum of £105, Sc was expressed to 
be subject to Sc with the b<‘neflt of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the nt)tes by drawings Sc the option 
retained by the Trust to pay off the nolt^s on 
notice, but did not refer to the promise by 
the Trust contained in tlie prospectus ss to 
earlier payments in the event of the sale of 
the Trust’s R B. est.ites. The option to 
purchase referre<l to in the prospectus having 
lapsed Sc the Trust having contiracted to sell 
the R. B estates without having givcm notice 
to pltf. that his option to be paid off or to re- 
tain liis notes had thereby become exercisable. 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 


PART III. SECT. 8, SUB-SECT. 3.— 
F. (0). 

747 i. Claim for damages against 
directors — <£• others — Joined with statu- 
tory claim for compensation against 
direalors.] — Pltf. bought debeutiu'ca in 
a oo. ou the faith of i^tatements in a 
prospectus. Some of defts. were 
directors in the oo„ & some wore 
artnors in an issuing: hoin^e called 
. & Co. Pltf. claimed against all 
defts. damages for fraudulent misre- 
presentations in the prospectus Sc for 


conspiracy to defraud, & agrainst such 
of defts. as were directors in the co. 
claimed compensation under 1908 
Act, s. 84: — Held: (1) pltf. was 
entitled to have the alternative causes 
of action for compensation Ac for mis- 
representation & oonspiracy submitted 
to the jui’y subject to two limitations, 
(a) that he could not got damages 
more than once in respect of what 
was in substance the same cause of 
action. Sc (b) that the causes of action 
could convonloatly be tried or dis- 
posed of together; (2) if pltf. suo- 
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ceeded on the cause of action under 
sect. 84 , he would be entitic'd to hucU 
compfuisatlon as tie iiiipht prove, in 
addition to auv datnages alnsady 
rexjeivod in respect of fraudulent 
misreprescMitation — DiKjuU'ar w. 
StraoKV, fll)28] V I. I()2, varied, 141 
L. T. 641, H. L.— IR. 

PART III. SECT. 10, SUB-SECT. 1. 

sp. Inehuics premoims on sale of 
stock.] — Toronto v. (JoNsuvusa^’ Gas 
Oo.. [1927 J 4 D. L. K. 102.— CAN. 
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the Wild Ih'ibility of the Trust established & 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes : — Held : 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 
instruments, namely, the deposit notes & 
the prospectus, the terms of which the ct. 
could reconcile by construing the promise 
in the prospectus as if it were insei*ted in the 
note as a proviso to come into operation, if 
& whem the H. B. estates were sqld, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise & an avimua eonira- 
hvitdi on the part of pltf. & the Trust had 
been clearly proved, the test laid down by 
Lord Moulton in HeilbuU Symons Co. 
V. fJurkleion (see No. 15fi5) was satisfied — 
.Tacors V. Batavia & General Plantations 
Trust, [1924] 2 Oh. 329 ; 93 L. J. Oh. 620 ; 
131 L. T. 617 ; 40 T. L. H. 616 ; 68 Sol. Jo. 
630, C. A. 

818. Afld. Annoialinns : — Consd. Burton, [1927] 

2 Oh. 132. Refd. Jubilee Cotton Mills Official 
Receiver & Liquidator v. Lewis, [1924] A. C. 
958. 

820. Add. Anriolalwns : — As to (6) Consd. Ather- 
ton V. British Insulated & Hclsby Cables, 
[1925] 1 K. B. 421. Generally^ Refd. Stapley 
V. Read (1924), 131 L. T. 629. 

825. Add. A'tmoiaUcn] : — Mentd. Eastwood A llolt 
V. Studer (1926), 31 Com Cas. 251. 

827. Add. Annotation : — Mentd. Gilbert v. Gilbert 
& Rougher (1927), 96 L. J. P. 137. 

839a. Company in voluntary liquidation.] 

— A reduction, reorganisation 6l increase of 
capital w ith a view^ to continuing to carry on 
the bu.sin(*8s of a co. can be dirccUid by the 
ct., while tlie co. is in voluntary liquidation, 
& all further proceedings in a voluntary 
winding up stayed . — Be Walters (8tephp:n) 
& Sons, Ltd. (1926), 70 Sol. Jo. 963. 

871. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 414. 

1015. Add. Annotation : — Refd. Be North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1017. Add. AnnoiaHojis : — Refd. /ii’eDampney& Re- 
duced (1924), 68 Sol. Jo. 718 ; Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1018. Add. Ayinoiaiions : — Mentd. Re Darapney 
Ac Reduced (1924), 68 Sol. Jo. 718; Be 


North Pole Ice Co. & Reduced, [1924] 
W. N. 131. 

1019a. Passing of special resolution — & confirma- 
tion by court.] — (1) The proper form of 
minute in petitions for reduction of capital is 
not as set out in Re Salinas of Mexico, 
[1919] W. N. 311, but should state that the 
capital hfis been reduced “by a special 
resolution confirmed by an order of the High 
Ct. of Justice.” (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, 8. 61 (3), it is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in Re Oceana 
Development Co. (1912). 66 Snl. Jo. 637, which 
removed the objection to the length of the 
minute. — Re North Pole Ice Co., Ltd. Afc 
Reduced, [1924] W. N. 131. 

Annntnhtm. A8 to (1) Expld. Re Dampney & Reduced 
(1924). «8 Sol. Jo. 718. 

1019b. .] — Where a petition for reduc- 

tion of capital does not involve & is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 
form of minute used in cases of simple 
reduction is correct, & it is not necessary to 
state that the capital h)is been reduced by 
virtue of a special resolution, & with the 
sanction of an order of the High Ct. of 
Justice. — Re Dampney & Co., Ltd. & 
Reduced (1924), 68 Sol. Jo. 718. 

1029. Add. Annotation : — Refd. Re Darwen & 
PeaiHje, Assocmt(;d Paper Mills v. Barnes 
(1926), 95 J. Ch. 487. 

1036. Add Annotation : — Refd. Re North Pole Ice 
Co. & Reduced, [1924] W. N. 131. 

1036a. .] — Re North Pole Ice Co., 

Ltd., & Reduced, No. 1019a, ante. 

1080a. Company in voluntary liquidation.] — 

Re Walters (Stephen) & Sons, Ltd., No. 
839a, ante. 

1102. Add. Annotations : — Apld. Parker & Cooper 
V. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. R. 292. 

1107. Add. Annotation : — Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

1108. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

1114, Add. Annotation : — Mentd. Stapley v. Read 
(1924), 131 L. T. 029. 

1124. Add. Annotations : — Consd. 1. R. Comrs. v. 
Doncaster (1924), 93 L. J. K. B. 338; Re 
Speir, Holt v. Speir, [1924] 1 Ch. 359; 1. R. 
Corars. V. Fisher’s Exors., [1926] A. G. 395. 
Folld. I. R. Comrs. v. Wright (1926), 95 


PART III. SECT. 10, SUB-SECT. 3.-— B. 

g i. To (Hspen.‘ie rnth remit .] — 

In a petition for reduction of capital 
presented by a co. in which It was 
stated ttiat the proposed reduction 
did not involve cither the dlnilnulion 
of liability in respect of any unpaid 
share capital or the payment to any 
shareholder of any paid-up share 
capital, & that the rights of creditors 
were not affected in any way, 8: further, 
that the leading creditors & all the 
sharcholdci*s had assented to the pro- 
posed reduction, the ct. dispensed with 
a remit to a repoi*tcr, & granU;d the 
prayer of the petition. — Scottirii 
St\mi’i\g & Enoinkkkinq Co., Ltd., 
[1U28] S. C. 484.— SCOT. 


r 1 — Hay & Sons, 

[1928] S. C. 622.— SCOT. 


PART III. SECT. 10, SUB-SECT. 3.— 
G. (b). 

f i. Without remit to reporter — 

Creditors not affected .] — Fowlrbs 
(Abkkdekn), Ltd., [1928] S. O. 186. — 
SCOT. 


PART III. SECT. 10, SUB-SECT. 8.— 
G. (d) i. 

967 I. Who are creAhlnre — Persons 
entitled to unclaimed dividendst.] -Ari- 
zona Copper Co., PBTrnoNKRe, [1926] 
S. C, 315.— SCOT. 


PART III. SECT. 10, SUB-SECT. 3.— 
O. (e). 

Bt. Function of court — What court mcest 
consider.] — Re MILLS (E. W.), LTD., 
[1925] N. Z. L. R. 227 — N.Z. 
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PART III. SECT. 10, SUB-SECT. 3.— 
G. (g) U. 

p i. Amount after increase 

hy svhsequcnt resnlviion.] — Held : when 
a CO. has passed the necessary resolu- 
tions to redu(50 its capital, subject 
to the approval of the et., by writing 
down the par value of the existing 
shares, &, on such reduction being 
confirmed by the ct., to increase its 
capital by the creation of further shares, 
the minute required to be recorded 
under Cos. Act, 1908, s. 51, should set 
forth (a) the stote of the co.’e capital 
after giving effect to the reduction as 
sanctioned, & (h) the state of Ite capital 
as increased by the resolutions parsed 
conditionally upon such reduction 
taking effect. — D. Simpson, Ltd., 
[1929] S. C. 65.— SCOT. 
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L. J. K. B. 982 ; Re Taylor, Waters w. Taylor, 
[1926] Ch. 923, Distd. Re Bates, Mountain v. 
Bates, [ 1 928] Ch. 682 ; Parker v. Chapman 
(1928), 138 L. T. 729. Refd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 52 ; Re Railways Act, 
1921, Re Standard Charges Schedule (1925), 
94 L. J K. B. 364. 

1134* Add, Annofaiion : — jIs to (2) Retd. Lyndc 
V. Nash, [1928] 2 K. B. 93. 

1205. Add Annotations : — Disid. Pailin v. Northern 
Employers’ Mutual Indemnity Co., [1925] 2 
K. B. 73. Consd. Hindmarch v. Carterthorne 
Colliery Co. (1928), 21 B. W. C. C. 44. Refd. 
Wales V, Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. C. 316. 

1220. Add. Annotation: — Dbtd. Shuttleworth v. 

Cox (Maidenhead) (1926), 43 T. L. R. 83. 
1226. Add, Annotations : — As to (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. Apld. jKe 
Wilts & Somerset Farmers, [1928] C^h. 809. 


CULTURAL Society, No. 431a, ante, 

1230. Add, Annotations : — Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whoh'- 
sale Soc. (1926), 95 D. J. Ch. 57(); Re Wilts & 
Somerset Farmers, [1928] Ch. 809. 

1265. Add, Annotation : — Refd. Spencer v, Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

1265a. .] — In the absence of fraud or mala 

fides, a cestui que trust cannot be put on the list 
of contributories, though he may be calhnl 
upon to indennnify his trustee . — Re Electric 
Telegraph Co. op Ireland, Bunn’s Cask 
(1860), 2 De G. F. & ,1. 275; 9 W. R. 43; 45 
E R. 627 ; sub nom. Re Et.E(3TRI(." Telegraph 
Co. of Ireland, Ex p. Bunn, 3 L. T, 567 ; sub 
nom. Electric Telegraph Co. op Ireland v, 
Bunn, 29 L, J. Ch. 913 ; 6 Jur. N. S. 1223, I 
T JJ. ' 

Annotation : —Mentd. Be Tflchmoud HiU Hotel Co., Elk- 
Ington’B Caao (1867), 16 L. T. 84. 

1268. Add. Annotation : — Refd, Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


1320. Add. Annotation : — Apld. Re Hobson, 

Houghton, [1929] 1 Ch. 300. 

1342. Add, Annotation : — Mentd. Lloyds Banks 
V. Chfirtered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. 

1411a. Where further investigation required.] 

— On an application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
of the register, if there is some question in 
dispute requiring investigation the practice 
is for the judge not to make an order for 
recti Bcation but to make an order dismissing 
the summons on motion & leaving it open 
to appet. to bring an action. — Re Greaier 
Britain PiioDucrrs Development Corpn., 
Ltd. (1924), 40 T. L. R. 488, D. C. 

1435. Add. Annotations : — Mentd. Baker v. Archcr- 
Shee, [1927] A. C. 844; Manton’s Trustcies il 
S teele, Steele v. Manton’s Trustees (1927), 11 
Tax Oas. 519 ; Fry v. Burma Corpn. (1929), 


Mentd. Re Neville, 

Neville v. First Garden City, [1925] Ch. 44. 

1448a. Conversion of preference shares into 
ordinary shares — Whether alteration in status 
of shareholders.] — Where jirtderence share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the co. went into 
voluntary liquidation: — Held: such notice 
was valid A effectual to convert their pre- 
ference shares into ordinary shares, A did 
not create* an alteration of their status after 
the cornrmmceineut of the winding iq) within 
1908 Act, s. 205. — Re Bijiina Colliery Co., 
Ltd. (1926), 70 8ol. Jo. 401. 

1461« Add. AiDwtaiion : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

1472. Add. Annotation : — Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. 0. 851. 

1480. Add. Annotation : — Generally, Refd. Hum- 
phrey A Denman v. Kavanagh (1925), 41 
T. L. R. 378. 


PART III. SECT. 11, SUB-SECT 3. ~B. 

sw. To accoimt to company for money 
rcAicived before incorporation of com- 
pany.] — Where a co. brought an ot^tion 
against an underwriter, & n?covored 
a verdict for £317 10s.: — Held: as 
deft. l>y his gtatement of accounts had 
not admitted that he held any money 
for the co.*8 use, the verdict should be 
sot aside & judgment entered for him. 
— Harmonic Resonator, Ltd. v. 
Walton (1927), 27 S. R. N. S. W. 81 ; 
44 N. S. W. W. N. 50.— AUS. 

PART HI. SECT. 13. SUB-SECT. 5.— 
B. (d) vU. 

1374 I. Wrong entry of nature of 
shares — Agreement to take paid-up 
shares — SItares entered as partly paid .] — 
lie Custom House Motor Co., Ltd. 
(IN Voluntary Liquidation), [1928] 
St. R. Qd. 338.— AUS. 

PART III. SECT. 16, SUB-SECT. 1. 

1450 If. Tho 

memorandum of assocn. of a co. 
provided, inter alia, that the preference 
stock should rank as to dividend & 
capital In priority to the ordinary 
stock & all other stock A shares in the 
capital for the time being of the co., 
& that it should be “ subject to the 
other provisions with regard to the 
same contained In the articles of 
assocn.** The arts, of assocn. set forth 
that the co. might increase its share 


capital by the creation of new shanjs, 
with such preference over other shares 
or stock as it might direct, provided 
that no sliares or stock should bo 
created with a preference over, or 
ranking pari passu with, tho existing 
preference stock without the sanction 
of the stockholders affected : — HcUl : 
upon a sound construction of the 
memorandum of assocn., the co. had 
not power at its own hand, even with 
the sanction of the preference stock- 
holders, to create now prefc^rence stock 
ranking pari jiassu with existing 
preference stock ; & that an altera- 
tion of tho memorandum was necessary 
for that purpose. — Re Scotitsh 
National Trust Co., [1928] S. C. 
499.— SCOT. 

PART III. SECT. 15, SUB-SECT. 2. 

k i. Power to modify rights by bye-law 
■ — Validity of bye-law— -Companies Act, 
R. S. C., 1906 (c. 79).] — Holmested v. 
Alberta Paciitc Grain Co., Ltd. 
(Alia.), {19281 1 D. L. R. 135; [1927] 
3 W. W. R. 707.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
A. (a). 

b i. .] — Held : persons, who, 

intending to become shareholders in a 
proposed co., had signed & sealed a 
“ subscribers* agreement,** wore not 
shareholders . — He Bluebird Corpn., 
Ltd., [1926] 2 D. L. R. 484 ; 58 

O. L. R. 486.— CAN. 
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PART III. SECT. 17, SUB-SECT. 1.— 
B. (a) i. 

B i. .1 — Where the 

evidence was not conclusive : — Held : 
iu the eircum’stances A.’s agreeniont 
lor employment stood by Itself, & las 
status as a shareholder, which was 
estaiilifahed by what ho had done & 
omitted to do, was not atlocted. — Re 
Buff Pressed Brick Co. (1924), 56 
O. L. R. 33.— CAN. 


o i. Balance to b( paid on com- 

mencement of undertaking by company.] 
— A. added on the foot of an applica- 
tion for shares the words ; “ This sub- 
scription is given on the understanding 
I hat I am to bo called upon for tho 
balance of the money when building 
operations commence *’ : — Held : tins 
stipulation had nothing to do uith 
his becoming a sharcholdcT ; A fail me 
of the CO. to coinrnenee bmhling did not 
entitle A. to rescind his contract. — 
Re National Stadium, Ltd. (1924), 
55 O. L. K. 199.— CAN. 


f — .]— A. rolled, as 

entitling 1dm to rescission, upon the 
non-fulfllincTit of a condition that a 
building sliould be erected on a certain 
gite : — Held : Ids agreement con- 
stituted A. a shareholder in prcesenti, 
& tho condition siiould be treated 
merely as a collateral obligation on the 
partof the co. — Re National Stadium, 
Ltd. (1924), 55 O. L. R. 199.— CAN. 



Cases 1515— 1664a. English and Empire Digest Supplement. 


1515. Add, Annotation : — Refd. Kirby v, Wilkins, 
[1929] 2 Ch. 444. 

1552. Add, Annotations: — to (2) Distd. Collins 
V, Associated Greyhounds Racecourses (1929), 
141 I.. T. 529. As to (4) Distd. Collins v. 
Associated Greyhounds Racecourses (1929), 
Ml L. T. 529. 

1565. Add. Annotation : — Mentd. Jacobs v. Batavia 
Sc General Plantations Trust, [1924] 2 Ch. 
329 

1585. Add, Annotations : — Refd. Re Royal British 
Bank (1859), 3 De G. & J. 387; Western 
Bank of Scotland v. Addic, Addie v. Western 
Bank of Scotland (1867), L. R. 1 Sc. & Div. 
145. 

1589a. Statement by agent — That application 

purely formal.] — E., acting as agent of pltf 
CO., represented to deft, that the co. owned 
valuable rights over certain mines in China, Sc 
deft, agreed to go to China Sc investigate Sc 
make a report upon the properties, Sc he 
signed an application form for 2,000 £1 
shares upon a representation by E. tliat the 
application Wixs purely formal, Sc deft, paid 
£250 on allotment upon a representation by 
E. that the payment was for an option on 
250 shares U) be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft, at a meeting at 
which E. was in the chair, but no notice of 
the allotment was sent to deft. Deft, went 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false Sc that the 


mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
[inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft, 
intended only to take an option on the shares 
Sc had never contracted to take them the 
action failed : — Held : although E. was an 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed bv deft, 
the latter could not be treated as having 
agreed to take the shares, Sc the decision of 
the trial judge must be affirmed. — Humphuey 
& Denman, Ltd. (In Liquidation) v. 
Kavanagh (1926), 41 T. L. R. 378, C. A. 

1645. Add, Annotation : — Distd. Lynde v, Nash, 
[1928] 2 K. B. 93. 

1654a. What amounts to.] — In Jan. 1920, 

K, applied, on a form supplied to him by 
Y., for 100 shares in a co. about to bo formed. 
On Apr. 14, Y. purported to transfer to K. 
100 shares, but the transfer did not specify 
the denoting numbei’s of the shares com- 
prised therein. At a meeting of the directors 
held on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement in lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 
- was hied. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed “approving the transfer & directing 
that a share certificate should be forwarded 
to K. Subsequently K. was registered a 


PART III. SECT. 17, SUB-SECT. 1.— 
D. (b). 

sx. Abrogation oj original agreement — 
AseerUanmenl oJ terms of sul}stiti/ted 
oral agreement.]— ljA'/j]FAi v. MrCoL- 
LOUGH 25 VV. L. U. 91] ; M 

D. I.. U. 270 : C AlUi. h. Li. 50:i.— 
CAN. 

PART III. SECT. 17, SUB-SECT. l.~E. 

d i. Not after election to retain 

hharca .] — McDonald v. Waikakei, 
Ltd., [1924] N. Z. L. K. 201.— N.Z. 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (a). 

1553 Vi. .] — Milne v. Duutiam 

HoaiEiiY Mills, Ltd , [i;>25 1 3 I). L. R. 
7 25 , 57 O. L. U. 228.— CAN. 

1553 vii. .] — l^ATHEsooi’E Union 

OF Soui'H Africa, Ltd. v. Mallinick, 
[1927] App. D. 292.— S. AF. 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (b). 

•a. licpreseniniion must have induced 
contract .] — Maritime United F’armers 
C o-oi’ERATiVF., Ltd. t\ Dickie, [1925] 
1 D. L. R. 377 ; 52 N. B II. 42.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (c). 

1668 ii. .] — Doft., director 

of a CO., without puttiu^r his signature 
to any written document, made 
fraudulent uiisrepreBimtations as to 
the du’aucial position of the co , whereby 
pltf. was induced to apply & pay for 
shares ; — Held : Lord Tenterden’s Act 
had no application to the case, & pltf 
was entitled to recover from deft, the 
amount paid for the shares. — D iamanti 
V. Martelli, [1923] N. Z. L. R. 663.— 
N.Z. 

t. Read now "1688 i." 
g. Read now "1688 ii." 

1588 iii. .] — Pbtrotite 

& CUALLENUE HeATERS, LTD. V. 
Bodlet, No. 400 1., ante, — ^N.Z. 


PART 111. SECT. 17. SUB-SECT. I.— 
G. (d). 

r i. .]— Trusto & Guarantee 

Co. V. Smith, [1924] 2 D. L. K. 2U ; 
54 O. L. R. U4 ; 4 C. 13. R. 196.— 
CAN. 

r ii. .] — Ue National Stadium, 

Ltd (1924), 55 (). L. Ft. 199— CAN. 

r iii. .] — If a shareholder desires 

t-o rescind his eontra<*t to t4ike shares 
in a co., then. In order to make the 
reseiHbion eflPective, ho must before 
the commciKJomont of the winding-up 
either have bis name removed from 
tlie register of members, or institute 
niipropriate legal proceedings to have 
It removed. Pltf. wlio had been 
induced to take shares under ciroum- 
stauces which entitled him to repudiate 
his contract, duly notified deft. co. 
of his repudiation. Negotiations were 
tlien entered Into between pltf. & the 
director of the oo. with reference to the 
mode of repayment to pltf. of the 
moneys due to him by the co. No 
HRToement was, however, arrived at 
between the parties, & after some 
further <lelay pltf. commenced an action 
claiming, inter aha, an order directing 
tlio removal of his name from the 
register. A few days prior to the 
commencement of this action, the 
directors, without any notice to pltf., 
passed an ofteotivo resolution for the 
voluntary winding up of the co. * — 
Held : the claim for the roctlflratlon 
of the register was, under the circum- 
stances, too late & must bo refused. — 
V, Eclipse Laundry Co., 
[1928] N. Z. L. R. 598.— N.Z. 

sb. Failure to repudiaie before deelara- 
tion of insolvency.] — Apart from the 
effect of the commencement of winding 
up, it is too late for a shareholder in a 
limited co. to apply for rectification of 
the register of shareholders, on tho 
groimd of misrepresentation, after 
there has been a deunite public declara- 
tion of insolvency, & this is so whether 
the business has in faot been kept 
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open as a going concern or not.- -Re 
Luc'kr, Ltd., Skrpell’b Case, 119281 

V. L. H. 466 ; 49 A. L. T. 270 ; [1928] 
Argus L. U. 288.— AUS. 

PART III. SECT. 17. SUB-SECT. 2.— A 

1606 lii. Agreement to subscribe 

for shares when called upon .] — Beard- 
more & Co., Ltd. v, Barry, [1928] 
S. 0. 101.— SCOT. 

PART HI. SECT. 17, SUB-SECT. 2.— 
B. (a). 

f i. .] — Where a contract to 

purchase shares was entered iut/O by 
one of two partners of a trading firm, 
witliout autbority express or implied. 
& owing to a clerical error the firm 
was not entered on tho register of 
members & the name of the other 
partner alone was entered ; — Held : 
the latter was never under any liability 
to tho CO. & could not be made a 
contributory. — M aseoar v. McKenzie 
& Son, 11924] 2 D. L. R. 1242 ; 2 

W. W R. 521.— CAN. 

PART III. SECT. 17. SUB-SECT. 2.— C. 

80. Whether nominee liaftle — 

Nominee incapable of rontrarting .] — 
Petitioner’s father signed her name to 
a stock subscription book of a bank, 
paid the calls, & rex*eived the dividend 
cheques, which wore indorsed by her 
at her father’s request, the moneys 
being received by him. The bank wa« 
put into liquidation bv winding-up 
proceedings, & the order for call against 
oontributories was made three months 
before she came of age. A year after 
the liquidation commenced she took 
proceedings to have her name removed 
from the list of contributories * — Held : 
she was not liable as a contributory, 
& her name must be removed from the 
list. — lie Central Bank 8c Hoao 
(1890). 19 O. R. 7.— CAN. 

PART III. SECT. 17, SUB-SECT. 3.— -A. 

f i. .] — Allotment is tho accept- 

ance by a CO. of an offer to take shares. 



VoL IX. — Companies. Cases 1664a — 1871 


member of the co. The certificate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, & was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
CO. went into liquidation, & K., on whoso 
shares there was a liability of 10^». per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 field : (1) although 
the allotment to Y. was void, K. was a member 
of the co. at the commencement of the winding 
up, there having been no agreement between 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares ; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of the co. — Re Burton (James) & 
Sons, Ltd., [1927J 2 Ch. 132 ; 96 L. J. Oh. 
457 ; 137 L. T. 564 ; 71 Sol. Jo. 491. 

1746. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1778. Citation For “ 96 L. T. 743 read “ 92 
L. T. 713.” 

1794. Add. Annotation : — Apld. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826. 

1814a. “ Initial share Issue ** — Meaning.] — Gas 
Meter Co., Ltd. v. Diaphragm 4Ks General 
Leather Co., J^td. (1925), 41 T. L. R. 342. 

1817. Add. Annotations : — As to (4) Apld. Re 
Wilts & Somerset Farmers, [1928] (vh. 809. 
Generally^ Refd. Biddulph & District Agri- 
cultural Soc. V. Agi’icultural Wholesale Soc. 
(1926), 95 L. T. Ch. 576. 

1821. Add. Annotations: — As to {1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. 
Generally, Refd. Re Wilts & Somerset Farmers, 
[1928] Ch. 809. 

1851. Add. Annotation : — Mentd. Druce v. Rail- 
way Clearing House (1925), 133 L. T. 514. 

1871. Add. Annotations : — Mentd. Stotts?. Shaw 
Lee, [1928] 2 K. B. 26 ; Watkins v. Jones 
(1928), M Tax Cas. 91. 


— Imperial Bank ok Canada v. 
Dennis, [1926] a D. L. R. 108 ; 59 
O. L. U. 20 ; varvina, [1925] 3 D. L. R. 
488 ; 67 O. L. R. 203.— CAN. 

PART III. SECT. 17. SUB-SECT. 3.— 

C. (a). 

1654 i. jilloinuint before statement in 
lieu of prospectus filed.] — R eld : iii- 
offoctive to ohargre persona wlio had 
signed a “ subsoribers’ agreement.*’— 
Re Bluebird Corpn., Ltd., 11920] 
2 D. L. R. 484 ; 58 O. L. R. 486.— CAN. 

ad Application before compliance 
with Sale of Shares Act — Jllolment after 
compliance with Art.] -Bc'fore a co. luid 
obtained the certificate ro(i wired by 
Sale of Shares Act, & lief ore Its agent 
for Uie Halo of H[iareH had been licensed 
thereunder, an agent thereof obtained 
an application for RharcM. TJie sliares 
were allotted after tlie oertihcote & 
licence were issued, & the Hhareholdcr 
paid several siun.s on the notes givtui 
for the shares & appointed proxies at 
different times to vote. The hhare* 
holder did not know until after a n ind* 
ing-up order had been made that the 
Act had not been complied with at 
the time of hi*^ application : — TfeM : he 
was not entitled to have hiH name' re- 
moved from the list of contributories. — 
Re Great North Insurance Co., 
Painter’s Case, [1925] 2 I). L. U. 
778 ; [1925] 1 W. W. R. 1149; 21 

Alta L. H. 320; revsg.. [1925] 1 
W. W. R. 752.— CAN. 

PART III. SECT. 17, SUB-SECT. 3.— 

D. (a). 

si. Allotment on terms other than 
those in application.] — Whore an allot- 
ment of shares was made on terms 
differing substantially from those con- 
tained in the application : — Held • as 
the allottee so far from acc(?ptiiig tl»c 
allotment virtually repudiated it, ho 
could not be held liable on the ground 
that the shares were duly allotted to 
him. — W hitple u. Henlet, [1924] 
App. D. 138.— S.AF. 

sg. Allotment fraud on company — 
Company not bound In repudiate.] — Re 
Sun Kay Manufacturing Co., Ex p. 
Birkett & Sons, Ltd., [1925] 1 

D. L. II. 1204 ; 5 C. B. II. 280 ; affp., 
[1924] 2 D. L. R. 1055; 4 C. B. R. 
615.— CAN. 

PART III. SECT. 17, SUB-SECT. 3.— 

E. (d). 

1737 i. Receipt by cUlottee immaterial 
— Posting suffiefent, ] — Howson v Crow 
(Ont.), [1925] 1 D. L. R. 495.— CAN. 


PART III. SECT. 17. SUB-SECT. 3.— G. 

g i. Non-compliance with Sale 

of Shares Act. R. S. M.. 1913 (<*. 17.5 )] 
— Allotment void, not merely void- 
able ; & where a purchaser of shan's has 
not done anything from winch an agree- 
nioiit to keep Ac pay for them can bo 
implied, ho c*an, even aftei a winding- 
up order, repudiate the T>urchaRo & 
successfully resist being placed on the 
list of contributories, where he only 
became aware, after the winding- up 
order, that the above Act was not 
complied with. — Rc Noimi Weatekn 
Tritkt Co., Re JVIrAsKiM. v. Noriii 
Western Trust Oo , 11926] 3 1). L. R. 
612 ; [19261 S. C. R. 412.-- CAN. 

PART III. SECT. 18, SUB-SECT. 3.— C. 

f i. — - .] — An allotlee : — 

Reid : entitled to roly upon the 
cortihcates showing tlu^ stock given 
him to he fully paid up, whetlier in 
fact it was actually paid for or not. — 
Re Supplies. Ltd., (Canadian Credit 
Men’s Trust Assocn. i\ Caldwei.l, 
[1926] 1 1). L. R. 821 ; 58 N. S. It. 
399.— CAN. 

PART III. SECT. 19. 

1812 i. Issue for improper purpose — 
Increase of voting power — Ristraint ] -- 
Where dirt'ctors, in exorcising their 
powers to issue A. allot shares, do so 
in order to gtd, control of the voting 
power, file <?t. will declare the issue 
allot nient invalid. — Smith & Tatchell 

V. Hanson 'Pike & Supply Co., 1<td., 

[19271 H D. L. R. 786: 11927] 2 

W. W. It. 529 ; 21 Sask. L. R. 621.— 
CAN. 

1812 ii. -.] — Treasure 

Trove Diamonds, IjTd. v. Hyman, 
[19281 App. D. 464.— S. AF. 

PART III. SECT. 20, SUB-SECT. 1. — A. 

li. Issue for future services to be 

rendered.] — Defts. procured the incor- 
poration of pltf. CO., & made an agree- 
ment with the original directors, who 
were merely the nominees of defts., 
tliat, as considcTatioii for seiwiees 
which they promised to perform, defts. 
should receive practically the whole of 
the common shares of the capital stock 
of pltf. co. as fully paid shares : — 
ReUl : the transaction was ultra vires 
of pltf CO. — Banking Service Corpn., 
Ltd. V. Toronto Finanok Corpn. Ltd., 
[1928] A. C. 333 ; 97 L. J. P. C. 65 ; 139 
L. T. 14 9, P. C.— CAN. 

1 ii, .] — ^Auditorium, Ltd. v. 

Lumsden, [1926] 4 D, L. li. 970 : 69 
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O. L. R. 496.— CAN. 

1 iii. .]--SiGNAL Hill Oils Oo., 

Ltd. V. IjONDon Oil Securities, Ltd. 
(Alta.K (19271 3 D L. R. 984 ; 11927] 
2 W. W. It. 392.— CAN. 

PART III. SECT. 20, SUB-SECT. 1.— B. 

■j. Issue of shares its bonus.] — Held: 
a CO. agrt'cing to l'^suo twenty -one 
jireferrcd shan'S & r^o\en common 
sharoH both fully paid, on receipt of 
onh the par value of the twont> -one 
preferred sliarcs, was making an agree- 
ment to ismie shares at a cliseoimt, 
widcli was ultra vires & could not he 
enforei'd.- Aitihtokium, Ltd v Lmia- 
DEN, [1926] 4 I). L. R. 976 ; 59 O L. R 
496.— CAN. 

PART III. SECT. 20, SUB-SECT. 2. - 
C. (b) i. 

sk. Credit for aceojnmodntion 

bills met by shareludder.] — An agreement 
was entered info by a eo. with one of 
Its shareholders to credit moneyb which 
he might be called upon to pay m 
respect of uceommorlation bills entered 
into by him for the co.'h assiHtauce, 
or which might fall duo to him for 
services rendered fo the co. against 
his liability for Khnres. Alt-bough a 
suihcient sum had accumulated under 
theso heads to extinguish tiie sh.ire- 
hokler’s liability on his shares, the eo. 
went into liquidation before an actual 
credit had been pass(*d for the u mount : 
— Held: the transact ton did not 

amount to payment bv the shareholder 
of t.h(' amount due bv bun on hi- shun's 
within t^os. Act, 1908, A- the aetual 
set-off not having been carried into 
effoet prior to the liquidation, the "hare- 
holiler was preclud(‘d by sect (>8 of 
the Act from having his name removed 
from the list of cont-nbiitorie-^.- - 
Harding & C’-o. v. Hamu-ton, 11929J 
N. Z. L. R. 338.— N.Z. 


PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) li. 

1856 i. Issue to director — For services 
rendered — On residuhon of shareholders 
— Application of surplus a.s.sr/s. ]-— 
Where there was a surjiliis ava liable 
for distribution h^ wav of clnldend 
among Rharehf)l<lers, A. it w'as open t(i 
the sharchohh'r*' if iinaiumous to deal 
with It as they might tlunk fit: — 
Reid: no ereddor could object, & 
every shareholder waiidd neeoHsarlly 
be estopped by Iuh own conduct. — 
Re Dorenwends, Ltd., [1924] 3 

D. L. R. 118 ; 55 O. L. K. 413. — CAN. 



Cases 192a— 2224a. English and Empire Digest Supplement, 


1923. Add, Annoiaiiona : — Refd. Excess lusce. v. 
Mathews (1925), 31 Com. Oas. 43. Mentd. 
Soworby v, Lindsay (1928), 139 L. T. 646. 

1964. Add. Annotation : — Mentd. R. v. Lancashire 
JJ., Ex p. Tyrer, [1926J 1 K. B. 200. 

2026. After this case add the following new sub- 
section : — 

Sub-sect. 3a. — Under Companies (Consolida- 
tion) Act, 1908, s. 88. 

See case infra. 

2060. Add. Annotation : — Refd. Kreditbank Ciisscl 
a. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

2070. Add. Annotation : — Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2070a. .] — Where the owner of shares in a 

CO. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether miwie 
while the purchaser remains entitled to the 
shares or aitc^r he has painted with them to a 
sub-purchaser ; & it makes no difference in 
that respect that the transfer which the 
vendor delivers'to the purchaser in completion 
of his contract is execnited in blank. — 
Spencer v. Ashworth Partington Co., 
[1926] 1 K. B. 589 ; 94 L. J. K. B. 447 ; 132 
L. T. 763, C. A. 

2072. Add. Afinotation : — Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2087a. Sale by transferee to sub-purchaser.] — 
Spencer v. Ashworth Partington & Co., 
No. 2U70a, ante. 

2100. Add. Annotation : — As to (1) Consd. Jic 
Darwen A Pearce, Associated Pai^er Mills v. 
Barnes (1926), 95 L. J. Ch. 487. 

2169. Add. Annotation: — Mentd. lie City Equit- 
able Fire Insce., [1926] Ch. 407. 

2174. Add. Annotahon : — Refd. Sliuttlcworth v. 
Cox (Maidenhead) (1926), 43 T, L. U. 83. 

2178. Add. Annoiaiion : — Mentd. Ilall v. I. R. 
C.’omrs. (1926), 135 L. T. 759. 

2179. Add. Annotation : — Att to (1 ) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. 0. 733. 


2183a. Lien in respect of debt of trustee — 

Right of trustees to sell shares.] — Pltfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain company. The pltf., who was 
a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lion upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries under the 
settlement, other than the debtor-trustee & 
persons claiming under him. Defts. now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts. were not 
bound to carry out their agreement to pur- 
chase : — Held : the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.’s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase. — Mathibson V. Gronow (1029), 141 
L. T. 563 ; 45 T. L. R. 604. 

2210a. .] — Pickering v. Appleby 

(1720), 1 Com. 354 ; 92 E. R. 1108. 

Annotation ; — Refd. Watson v. Spratley (1854), 10 Exch. 222 . 

2211a. Spanish & Portuguese bonds.] — 

Qu. : whether Spanish & Portuguese Bonds 
are “ goods, wares, & merchandizes,” within 
Stat. Frauds, s. 17. — ^Pawle v. Gunn (1838), 
as reported in 1 Arn. 200 ; 6 Scott, 286 ; 7 
L. J. C. P. 206. 

2217. Add. Annoiaiion : — Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

2224a. Dividend before exercise of option to 

purchase — Payment postponed.] — ^By a con- 


PART III. SECT. 20, SUB-SECT. 3. — 
B. (a). 

m i. .] — Any hon^ fide 

traTiKaotioTi betwoun a co, & a sharc- 
bolder which, if the co. hroupht an 
action ajfainst him for calls, would 
support a pica of paymcul-, is a “ pay- 
nieut in cash.” — Motor Fuels ("oki*n. 
ETC. (In Liqitidation) V. Linder 
Brothers (1927), 48 N. L. H. 279.— 
S. AF. 

PART III. SECT. 20, SUB-SECT. 3. — 
B. (b). 

1886 ii. .] — By an affree- 

mont in writing: appit. & another 
agn’CHjd to sell & tile co. agreed to 
purchase certain land at the price of 
4^2,610, which price was to he paid & 
satished part.lj' hy certain cash instal- 
ments & partly by the issue of fidly 
paid shares in the co. Possession of the 
land was to be given on payment of £10 
& the Issue of four hundred shares ; 
transfer was to he made after payment 
of all instalments, the lost of which, 
under the agreement was not payable 
until Aug. 1928. Possession of the 
land was given & the shares were 
issued, but no contract was flled at or 
before the Issue of the shares : — Held : 
under the agreement the shares were 


not paid or to bo paid In cash: — He 
Goodman Brothers Auto & Service 
Co., Ltd.. Er p. Hose, 11927] S. A. 
S. H. 571.— AUS. 

PART III. SECT. 20, SUB-SECT. 3a. 

si. Filing of contract — Time for 
filing — Extension of time.] — Where the 
failure to comply with 1908 Act, s. 88, 
was duo to Inadvertence & when the 
irregularity was discovered the con- 
tract was reduced to writing hut 
more than three years after tiio proper 
date for illlng, & the oo. presented a 
petition for extension of time : — Held : 
mei’ciy to grunt relief from the pre- 
scribed penalty would be an insuflicient 
remedy, & the time for filing was 
extruded. — Re Anderson & Munro, 
Ltd.. [1924] S. C. 222.— SCOT. 

PART III. SECT. 21 SUB-SECT. 2. 

2053 i. Must stale amount of call — dt 
time <£• place of payment .) — Pioneer 
A ijiALi Works, Ltd. v. Amiruddin 
S llALKBHOY Ttebji (1925), I. L. R. 
50 Bom. 461.~IND. 

PART III. SECT. 21, SUB-SECT. 8. 

1 i. .1 — European & North 

American Ry. Co. v. Dunn (187C), 
16 N. B. R. (3 Pug.) 320.— CAN. 
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PART III. SECT. 21, SUB-SECT. 6.— 
A. (b). 

cl. Estoppel.] — Dominion 

Securities v. Duncan, [1929] N. Z. 
L. 11. 65.— N,Z. 


PART III. SECT. 23 SUB-SECT. 1. 

g i. Agreement binding — Com- 

pany entitled to refuse to regisier 
transfer. ] — Ontario J ockey Club, 
Ltd. V. McBride, [1927] A. G. 916; 
137 L.T. 751, P. C.— CAN. 

PART III. SECT. 23, SUB-SECT. 2.— A. 

p i. To comply tvUh provision to 

furnish statement of company's ** Ha- 
bilities ” — Meaning of ” liabilities ,"] — 
Butler v. Fairhall, [1927] 4 D. L. R. 
976 ; 61 O. L. R. 306.— CAN. 

PART III. SECT. 23, SUB-SECT. 2.— 
C. (a). 

0 1. On failure of transferee to 

take up shares.] — Re Companies Act, 
Re British Petroleums, Ltd. (B.C.), 
[1925] 1 W. W. K. 236.— CAN. 

di. Repudiation — Laches of 

purchasers nominee.] — Nesbitt v, 
McCartney (Alta.) (1922), 63 D. L. R. 
93.— CAN. 
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tract made in Apr. 1022, it was agreed between ' 
the persons interested therein that a business 
forming part of a testator’s estate should be 
converted into a private co. with a capital 
of £30,000, divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustees of the will. 
One of the trustees, F., was appointed 
manager of the co., & was given the option, 
80 long as he continued to be both trustee 
& manager, of purchasing the whole of the 
debentures & shares at par value. In 
June, 1928, the co. declared a dividend of 
671 cent, on the ordinary shares for the 
year ending Mar. 31, 1928, to be paid in three 
equal instalments on July 1 & Nov. 1, 1928, 
& Feb. 1, 1929, & the first instalment was 
paid on July 1, 1928. On July 30, 1928, F. 
exercised his option to purchase the whole 
of the shares & debentures for £30,000. At 
that date there was four months’ interest 
due upon the debentures. The purchase 
was completed on Nov. 6, 1928. On a sum- 
' mons being taken out to determine the rights 
of the paHies in the unpaid instalments of 
the dividend, & the debenture interest, as 
between vendors & purchaser ; — Held : (1 ) the 
four montlis’ accrued interest on the 
debentures passed to tlie purchaser ; (2) the 
declaration of the di\^ideud on the shares 
having created a debt to the trustees as the 
then registered shareholders, the post- 
ponement of the payment did not operate 
to deprive them of their rights, & therefore 
the remaining instalments belonged to them 
& not to the purchaser. — Re Kidnbr, 
Kidner V, Kidner, [1929] 2 Oh. 121 ; 98 
L. J. Ch. 247 ; 141 L. T. 195. 

2228. Add, Annotation : — Refd. Spencer v, Ash' 
worth Partington (1925), 94 L. J. K. B. 447. 

2269a. .] — Upon the breach of a con- 

tract for the sale of shares, the proper measure 
of damages is, the difference between the 
contract price & the market price at the time 
of the breach. — Powell v, Jessopp (1856), 
18 C. B. 336 ; 139 E. R. 1400. 

Annotations : — Mentd. Hayter v. Tucker (1858), 4 K. & J. 

243 ; Webber v. Leo (i8»l), 61 L. J. Q. B. 174. 

2269b. .] — Under a contract for the sale 

of shares in a co, the measure of damages 
upon a breach by the buyer is the difference 
between the contract price & the market price 
at the date of the breach, with an obligation 
on the part of the seller to mitigate the 
damages by getting the best price he can ujion 
that date. If the seller retains the shares 
after the breach, he cannot recover from the 


buyer any further loss if the market falls, 
nor is he liable to have the damages reduced 
if the market rises. — Jamal v. Moolla 
Dawood, Sons & Co., [1916] 1 A. C. 176; 
85 L. J. P. C. 29 ; 114 L. T. 1 ; 32 T. L. B. 
79 ; 60 Sol. Jo. 139, P. C. 

Annotations Retd. Hill v. Sbowcll (1918), 87 L. J. K. B. 
1106 ; Lebeaupin v. CriHpln, [1020] 2 K. B. 714. 

2274a. .] — The vendee of shares in a 

projected railway, under a contract to be com- 
pleted at a future day, may recover, as 
damages for the non-delivery the difference 
between the price agreed on & the market 
price of the dcay on which the sale should 
have been completed ; but he is not entitled 
to damages in respect of a further advance 
of price taking place afterwards at the time 
of the actual issuing of the stirip. — Tempest 
V. Kilner (1840), 3 C. B. 249 ; 136 E. R. 
100. 

2283a. Appointment of new trustee.] — Re IIobson, 
Houghton & Co., No. 2585a, post. 

2299a. .] — An allottee of shares in a com- 

pletely registered joint stock co. but who has 
not executed the deed of settlement of the 
co. cannot under 7 & 8 Viet. c. 110, s 26, 
enter into a contract for the siile of liis shares. 
— Re Edmond, Ex p. Neilson (1853), 3 
Do G. M. & G. 556 ; 23 L. J. Bey. 12 ; 22 
I,. T. O. S. 190 ; 18 Jur. 297 ; 2 W. R. 121 ; 
43 E. R. 218, L. C. & L. J. ; previous pro- 
ceedings (1850), 15 L. T. O. S. 435. 

2299b. .] — Where a transfer of shares is not 

returned to the registrar’s office the transferor 
will be liable to tlie creditor of tiie company, 
but not hable to contribute as between liim- 
self and the other shareholders. — Re British 
Provident Life & Fire Assurance Co., 
Orpen’s Case (1863), 2 New Rep. 225 ; 
9 Jur. N. S. 615 ; sub norn. Re British 
Provident Life & Fire Assurance Society, 
Re Orpen, 32 L. J. Ch. 633 ; 8 L. T. 596 ; 
11 W. R. 741 ; on appeal^ 33 L. J. Ch. 67, 
L. JJ. 

Annotation : — Consd. Be General Provident Asbc©., Cross’s 
Case (JH69), 38 L. J. Ch. 583. 

2332. Add. Annotation : — Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 

' [1929] 1 K. B. 40. 

2332a. .J — Irving v. South Eastern 

Ry. Co. (1857), 29 L. T. O. S. 64. 

2334. Add. Annotation : — Mentd. Republica do 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2343a. .] --Spencer v, Ashworth Parting- 

ton & Co., No. 2070a, ante, 

2344. Add, Annotation : — Consd. Spencer v, Ash- 
worth Pai’tington, [1925] 1 K. B. 589. 


PART III. SECT. 23, SUB-SECT. 2.— 
C. (d) iii. 

St. Waiver .] — Doll v. Howard 
(1897), 11 Mon. L. R. 677.— CAN. 

PART III. SECT. 23, SUB-SECT. 2.— 
C. (e) ii. 

m 1. Griok V. Bartram 

(1912), 22 O. W. R. 182 ; 3 O. W. N. 
1312 ; 3 D. L. R. 808.— CAN. 

m ii. CorUra^t between employer 

d: employee .] — In an action claiming 
specific performance of a contract 
for the repurchase of shares. In which 
the contracting parties were employer 
& employee: — Held: (1) employe© 
may prove an agreement on the part 
of the principal shareholder to repur- 
chase on termination of the employ- 


ment ; & (2) employee may also prove 
an agreement by the principal share- 
holder to pay dividends at a minimum 
rate, upon the shares. — ^Macdonald v. 
SOULIS, [1925] 2 D. L. R. 926.— CAN. 

2260 i. Against purchaser.] — 

Franklin v. Reardon (N. S.) (1917), 
65 S. C. R. 613 ; 39 D. L. 11. 176.— CAN. 

PART III. SECT. 23, SUB-SECT. 2.— 
C. (e) iii. 

2269 i. Measure of damages — Mis- 
representation as to liabdities of com- 
pany.] — Sissons v. Hashard (Alta.), 
[1923] 4 D. L. R. 186; [1923] 3 

W. W. R. 105.— CAN. 

PART III. SECT. 23, SUB-SECT. 3.— 
D. (b). 

2331 ii. .J — ABDUL V ATI AD, 
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ETC. V. HaSANaLLI ATIBUAI, ICTr. 
(1926), I. L. II. 60 Bom. 229 — IND. 

2331 iii. .] — McLeod v. 

Brazilian Traction Light & Power 
Co., Ltd., [1927] 2 D. L. It. 875 ; CO 
O. L. R. 253.— CAN. 

2337 iii. Cancella- 

tion of restrictive endorsement by trans- 
feree .] — Mathers v. Royal Bank op 
Canada (1913), 29 O. L. It. 141 ; 4 
O. W. N. 1481.— CAN. 


PART III. SECT. 23, SUB-SECT. 4. 
2344 i. Inter se. - Transfer subject to 
undeTstand.ing as to assets of company — 
Transferee bound.] — He Uobrecker’s 
Estate, fl92CJ 1 D. L. K. 655 ; 58 
N. S. It. 378.-- CAN. 
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2344a. As between transferee & other share- 
holders.] — The holders of shares, bought in 
open market, although they may have been 
Iraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
remedies against the directors . — Re 
Mexican & South American Go., Grise- 
WOOD & Smith’s Case, De Pass’s Case (1869), 
4 l)e G. 4& J. 644 ; 28 L. J. Ch. 709 ; 33 L. T. 
O. S. 322 ; 5 .lur. N. 8. 1191 ; 7 W. B. 081 ; 

,45 E. K. 211, L. JJ. 

AniwIaJions :• — Consd. He AthcnsQiim Life Assoe. Soc., 
(Jliiniiork’H OahC (ISfiO), John. 714 ; lie Pheenix I^ifc 
Ahscc., Ks V. Hatton (J8()2), 31 L. J. Ch. 340 ; Re Dia* 
oovorors IMininoo Cori)n., 1100811 Ch. 111. Retd. Re Koyal 
Hrltihlj Bank, Mixer’n Case (16r»0), 4 De C. &; J. 575 ; 
Ht Moxican A South American Co., CJofltollo’s Case (1800), 
2 Do U. F. & J. 302 ; lie Esgair Mwyn Mlnlup (\i., 
Alexande r h C’use (18(51), 3 L. T. 883 ; ("on8(jlH Inscc. 
Assooii., Benhani’H (’ase (1805), 11 Jnr. N. 8. 381 ; lie 
Nat,ionaJ A I*r(»vinfjal Manin* Insco., Kx p. Parker (1867), 
2 Ch Al)]». (>85 , He Smith, Knight, \V(‘atoii’b Case (1808), 
Jj. It. 0 lOq. 238 ; Sr>af*kmaij v. Evans (1868), 10 L T. 
151 ; 7iV* Asiatic Banking C!o., Rx p. CoJluin (1800), 21 
L. T. 350 ; Hr Bank of Hindustan, (’Inna A Jajian, ICjt p, 
Kintroa (18(50), .5 Ct». Avp. 05 ; Rc (Joneols Jnsce. Ahhocu.. 
Clunvillo’h (’jLhO (1870), L. 11. 10 Kq. 470 ; Rc Smith, 
Knight. Biittic’p Case (1870), 30 D. J. Ch. 301; Re 
Kuroiman Bank, MastoiH* Case (1871), 7 (3h. App. 202 ; lie 
Groat WiiraJ Busy Mining Co., King’s Case (1871), 40 
h. J. Ch. 301 ; B. f. l^amhourn Valley Ky. (1888) 22 
i). li. I). 463 , Rc Discoverers Finance Corpn., Lindiar’s 
Case, llOlttJ 1 Ch. 312. 

2389. For the paragraph in the original volume 
substitute tlie following paragraph : — 

Board equally divided.] — Under an art. 
e(pii valent to Table A, art. 22, the extiix. of 
a deceased member of a co. had the right to 
b(* registered as a member, subject to the 
directors’ absolute discretionary right to 
decline such registration. At a boarcl meet- 
ing of the two directors to consider the 
cxtrix.’s application for registration, one 
director proposed & the other opposed 
registration. The board being equally 
divided, &> there being no casting vote, the 
jiroposal was not carried, the secretary 
w.as instructed to write t-o the extrix.'s solrs, 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself, 
certificates & registration fee : — Held : the 
board’s right of declining registration required 
to be actively exercisi^d by a vote of the board 
ad hoc, & the more failure to pass the proposed 
resolution fen* registration was not a formal 
active exercise of the right to decline ; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
be rectified accordingly. — R£ Hackney 
Pavdaon, Ltd., [1924] 1 Ch. 270 ; 93 

L. J. Ch. 193 ; 130 L. T. 658. 


2452a. Transfer to director of over- 

payments made to vendor by company.] — 

A partnership business was sold to a co. for 
a sum of money which was satisfied by an 
allotment to the vendors of a number of fully 
paid shares in the co. It was subsequently 
discovered that, owing to mistake in the 
valuation, the paHners had been overpaid 
by the co., &, in order to adjust the matter, 
two of them, on behalf of themselves & their 
co-vendors, voluntarily transferred to the 
chairman of the board of dhectors of the co. 
3,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
commenced against the chairman of the 
board of directors & the co. in which the 
pltfs. claimed that he held the shares as 
trustee for the individual shareholders & in 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of the shares: — Held: (1) on 
the evidence, the chairman of the board of 
dhcctors h(d(l the shares, not for the benefit 
of the individual shareholders, but for the 
benefit of the co., & that he held them on 
trust, at his discretion, to sell them ; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, & that 
the transaction was not made invalid by 
reason of the transfer having been made to 
a nominee on tinists which involved an 
obligation on the trustee to vote in respect 
of th(} shares as the co. might from time to 
time dii ect. — Kirby v. Wn.KiN8, [1929] 2 Ch. 
444. 

2463. Add, Annotations : — Refd. I. R. Comrs. v, 
Allan (1925), 9 Tax Cas. 234 ; Royal Exchange 
Assce. V, Hope, [1928] Ch. 179. 

2523. Add, Annotation : — Distd. Re Park Ward, 
[1926] Oh. 828. 

2578. Add, Annotation : — Refd. ShuttlcwoHh v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

2580. Add, Annotation: — Dbtd. Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

2585a. Article restricting right of transfer — Con- 
struction.] — Arts, of assocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to prevent shareholders from fairly 
& reasonably exercising their powers as 
members of the (;o. 

Testator appointed his wife, a son, & two 
other persons exors. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell & convci*t & 
to hold the proceeds, after the wife’s death, 
upon trust as to one-third tliereof for the said 


PART III. SECT. 23, SUB-SECT. 5.— 
B. (a). 

b i. .] ~A provision in tiio charU^r 

of a CO. incorporntod under Ontario 
Cos. Act, Uiut “ tho shares of the co. 
siinll not he transferred without tlie 
consent of the hoard of directors ” 
is valid . — Rc I'riii.LiPS & La Paloma 
S wEE'm, Ltd. (1921), 66 D. L. 11. 577 ; 
51 O. L. R. 12;>.-~CAN. 

PART III. SECT, 23. SUB-SECT. 5.— 
B. (b) ii. 

2373 ii. .] — Re Puilups & 

La Paloaia Sweets, Ltd. (1921), 
66 D. L. 11. 677 ; 61 O. L. II. 125.~ 

CAN. 

PART III. SECT. 23, SUB-SECT. 8.— 
A. (b). 

2428 if. .]— An agreement 

for the sale of eharos doc8 not imply 


n further agreement to have the trans- 
feree’s name registered as tho holder. — 
DoAfTNoo V. 1)K Souza (1928), I. L. K. 
60 All. 695.—IND. 

PART III. SECT. 23. SUB-SECT. 12.— 
A. 

2455 i. Loits of rig?U to impeacft > — 
Transfer acted on by parluji tt company.] 
— Waiuakei, Ltd. v. Cleave, 119*25] 
N. Z L K. 0*J4.—N.Z. 

PART III. SECT. 23, SUB-SECT. 14.— 
A. 

2521 i. Contract for sale of shares — 
Before presentation of petition'— WheXher 
void .] — A share being aiusin personam, 
the more fact that liquidation has 
inl/crvened cannot, in the absence of a 
clear ogroenicnt to that effect, prevent 
enforcoruont of a purchase of shares 
concluded at a prior date, the pur- 
chaser taking the chance of any 
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depredation In market value moan- 
wldle. — U nion Share Aoency Liqui- 
dators V. Ha'TI’on, [1927 j App. D. 
240.— S. AF. 


PART III. SECT. 23, SUB-SECT. 15.— 
A. (b) i. 

sa. Purchase in name of infant — 
Whether complete gift of sluires to infant. ] 
— A father purebastd, with his own 
funds, shares In a co. in name of his 
son, then a pupil. The son’s name was 
entered in the co. ’s register as proprietor 
of the shares, & dividend warrants in 
respect of them were issued in name of 
the son • — Held : the gift of tho shares 
had been oomi)ietod by tho retention 
of the sou’s name in the co.’s rwlster 
after his attainment of minority. — 
Inland Revenue Comrs. v. Wilson, 
(19271 S. C. 733.— SCOT. 
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son, & as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
CO., some in testator’s name, the remainder 
in the name of anotlier as his nominee or as 
trustee for him. The will was proved by the 
widow & the son only. They caused these 
shares to be registered in their own names 
without qualification, as the arts, of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will ; 
& in order to vest the shares jointly in them 
& him, all three executed a transfer. This 
was presented to the co. for registration, but 
registration was refused on tlie ground that 
the restrictions on transfer imposed by the 
articles applied : — Held : the transfer could 
be justified under the arts. — He Hobson, 
Houghton & Co., [1929 j 1 Ch. 300 ; 98 
L. J. Ch. 140 ; 140 L. T. 490. 

2593. Add, Annotation : — Mentd. Public Trustee 
V. Kldor, [1920] Ch. 770. 

2637. Add, Annotation : — Refd. Spencer v, Ash- 
worth Partington, [1925] 1 K. B. 689. 

2646. Add. Annotation : — Refd. Ellis Trustee v. 
Dixon-.Tohnson, [1924] 2 Ch. 451. 

2658. Add. Armotation : — Refd. Weld v, Petre, 
[1929] 1 Cli. 33. 

2661. Add. Annotation : — Mentd. He Mason (1928), 
97 L. J. Ch. 321. 

2662. Add. Annotation : — Generally y Mentd. Spen- 
cer V, Ashworth Partington, [1926] 1 K. B. 689. 

2667a. What amounts to sale.] — Stock 

transferred as a security for a floating balance, 
& und(u* an agreement to continue it titans- 
f erred <te re-transf erred by to the creditor 
by way of loan : — Held : a sale. — Kx p. 
Dennison (1797), 3 Ves. 562; 30 E. It. 1152, 
L. C. 

Annotation : — Apld. Langion v. Walto (18G8), L. R. 6 Eq. 

165. 

2669. Add. Annotation : — Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 

2689a. Whether mortgagee bound to obtain 

best price.] — Semble : a mtgec. of shares is not 
bound to watch the market so as to sell them 
at the highest price ; & he docs not by failing 
to sell at the most favourable o])portunity 
lose his right to prove against the estate of 
the mtgor. — Re McMukdo, Pbnfield v. 
McMurdo, [1902] 2 Ch. 684 ; 71 L, J. Ch. 
691 ; 86 L. T. 814 ; 60 W. R. 644, C. A. 

2690. Add, Annotation : — Generallyy Mentd. Ellis 
Trustee v. Dixon-Johnson (1924), 131 L. T. 652. 

2694. Add. Annotation Apld. Weld V. Petre, 
[1929J 1 Ch. 83. 

2703a. No Hen conferred by articles of associa- 

tion.] — Bye-laws of applt. bank, made under 
its Act of incorporation, provided ; (44. 

“ the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank ” ; (57.) “ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 


or otherwise.” In Nov. 1924, the registered 
holder of two shares assigned them in wilting 
to resp. as security for money due ; he 
executed no transfer but deposited the sliare 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money duo from him, & seized the shanks 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment : — Held : tlie 
bye-law"s gave the bank no lien on the shares 
for the debt to them, resp. was entith*d 
under the assignment to a charge in prior: t-y 
to the bank’s rights under the execution. - 
Bank op N. T. Buttrhpield & Son, I^td. 
Goltnsky, [1926] A. C. 733; 95 L. J. P. C. 
162; 1.35 L. T. 581, P. C. 

2705. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. U4. 

2706. Add. Annotation : —As to (1) Dlstd. Kirliy v. 
Wilkins, [1929] 2 Ch. 441. 

2707. Add. Annotation : — Consd. Kirby v. Wilkins, 

I 1929] 2 Ch. 414. 

2715. Add. Annotation : — Expld. Kirby v. Wilkins, 
[1929] 2 (’h. 111. 

2793. Add. Annotation : — Refd. He Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 \u J. Ch. 487. 

2799. Add. Annotation Refd. Re Darwen & 
Pearce, Assoeiattql J’aper Mills v. Barnes 
(1926), 95 L. J. Ch. 187. 

2850. Add Citation : — 13 Mans. 316. 

2854. Add. Annotation : — Refd. Nouschild v, 
British Equatoriid Oil Co., [1925] Ch. 346. 

2856. Add. Atuiotaiion ;-™x4.s' to (3) Refd. K(*it v. 
Marine Jhoducts (1928), 41 T. L. R. 292. 

2879a. .] — (1 ) A private co. was goverru^d 

partly by special arts. &; par-tly by IViblc A. 
Table A, art. 70, fixed the qualification of a 
director as ” th(i holding of at least one 
share.” Special art. 20 empow(ired the 
directors to appoint any other ” qualifi(*d 
person ” either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were registered on the following Monday : — 
Held : though before their appointment the 
transferees had acquired an absolute right 
to regi.stration, they were not ” qualified 
persons ” before actual registration, & their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & part of the busiru'ss 
of which notice was given was the election 
of a director in his place. The ri'tiririg 
director’s re-election was movc'd at the 
meeting, but the matter, though discussed, 
was not finally dealt with, &- the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, &> Tuesdaj, Nov. 17. 
At the last adjournment the original motion 


PART III. SECT. 24, SUB-SECT. 6. 

2646 i. Whether gift complete .] — 
Gifts of shares : — Held : not oomplote 
ODtll at least the transfers were handed 
to the respective transferees. — Com- 
missioner OF Stamps v. Todd, (1934] 
N. Z. L. R. 345.— -N.Z. 


PART III. SECT. 27, SUB-SECT. 6.— A. 

m i. Pleaof limiialion .] — Habib 

RouJi V. Standard Aluminium & 
Brass Works, Ltd. (1926), I. L. R. 
49 Bom. 716.— IND. 


PART III. SECT. 28. SUB-SECT. 1.— D. 

0. Add ** varied, 38 O. L. R. 414 
33 D. L. R. 487.” 

PART III. SECT. 28. SUB-SECT. 2.— A. 

a. Add ” varied, 9 A. R .620.** 
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for the retiring director’s re-election was put 
& lost, & another shareholder was proposed 
& elected in his place : — Held : as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. 82, had no 
application. (3) Semble : Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation & the necessity for 
Ids re-election or replacement is entirely lost 
sight of at the annual meeting. — Spenceu v. 
Kennedy, [1920] Ch. 125 ; 95 L. J. Ch. 240 ; 
134 L. T. 591. 

2889. Annotations : — ^For “ Howard v. Sadler, 
[1895] 1 Q. B. 1 ” read “ Howard v, Sadler, 
[1893] 1 Q. B. 1. 

2895a. Transfers of shares passed before election — 
Transfers not registered until after election.] — 

Spencer r. Kennedy, No. 2879a, ante, 

2922. A dd. Annotations : — Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 9r» H. J. Ch. 576. Mentd. 
Brown v. Dagenham U. C., [1929] 1 K. B. 
737. 

2944. Add, Annotations : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 861. 

2965a. Remuneration not authorised by general 
meeting.] — PItf. was a director of deft, co., 
which had adopted ^J^able A with some modi- 
fications, at a meeting of the board a service 

agreement u^as approved, signed, <fe sealed 
appointing pltf. “ overseas director ” at a 
salary of £1 ,800 a year. Pltf. proceeded over- 
seas & performed his duties under the 
agreement till differences arose & he resigned. 
In an action by pltf. for salary due under the 
agreement : — Held : the agreement was ultra 
virus the board, & since pltf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by 'J’able A, 
ai t. 69, lie could not recover, but must repay 
to the co. on their counterclaim the money 


S aid to him under the agreement. — K erk r. 

Larins Products, Ltd. (1928), 44 T. L. R. 
292. 

2977. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

8005. Add. Annotation : — QeneraUy^ Mentd. Per- 
forming Right Soc. V, Mitchell & Booker 
(Palais De Danse), [1924] 1 K. B. 762. 

3014. Add. Annotation : — ^Distd. Williams v. 

Barton, [1927] 2 Ch. 9. 

3033. Add. Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

3037. Add. Annotaiion : — ^Mentd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 851. 

3044. Add. Annotations : — ^Mentd. I. R. Comrs. 
V. Cornish Mutual Assce. (1924), 41 T. L. R. 
70 ; South Behar Ry. v. I. R. (3omrs., [1925] 
A. C. 476 ; Re Debtor (No. 3 of 1926) (1926), 
135 Ij. T, 689 ; Dominion Iron & Steel Co. v. 
Invernairn, [1927] W. N. 277 ; Manchester 
Corpn. V. Buttle, [1929] 2 Ch. 390. 

3055a. Tranfer to director of overpayments 

made to vendor by company — Discretionary 
trust for sale.] — Kirby v. Wilkins, No. 2452a, 
ante. 

3059. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3059a. .] — (1) The manner in which the 

work of a CO. is to be distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
managers, the accountants, & the rest of the 
staff. 

(2) In ascertaining the duties of a director 
of a CO., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts, 
of assocn., distributed between the directors 
& the other officials of the co. 

(3) In discharging those duties, a director 


PART III. SECT. 28, SUB-SECT. 

tb. ISharcs not required to be held m 
oum riijhl — How far beneficiaJ ownership 
nccessari/ — Kffejct of bankruptcy.}— An 
insolvent, who is resist ©rod as a niombor 
of a CO. in respoct of shares tlierein. Is 
t,ho holder of tho shares & is the person 
^\ ho must bo taken to be referred to in 
an agreement or an art. wldoh declares 
the tenure of tho manuginfi: director 
to depend on his beinj? tho “ holder 
of shares." In this respect there is 
a distinction between the words 
“ holder ’’ & " holder in his own ritflit." 
— lie Camberwell Motors Pty., Lto., 
[19201 V. L. K. 5a9 ; [1920] Arfirus L. R. 
421.— AUS. 

PART in. SECT. 28. SUB-SECT. 3.— A. 

2958 ii. Director acting as 

secretary 'treasurer.] — Held: Cos. Act, 
II. S. A., 1922 (o. 150), Table A, art. 54, 
did not deal with the remuneration of 
a Bccretary-ti*ea8urcr, performed by 
one who was also a director. — Ander- 
son V. Herbert Paint & Varnish 
Co., Ltd. (Alta.), [1927] 3 W. W. 11. 
809.— CAN. 

2958 iii. Gratuity — Not by 

way of remuneration for services .] — 
Bye-laws passed by the directors of 
deft, co., & said to have been confirmed 
by the shareholders at a special preneral 
meeting:, providing for the transfer by 
deft. co. to the three individual defts. 


of shares in another co. as remuneration 
for past services as directors & oflacers, 
were attacked in this action by share- 
holders in dcjft. co. : — Held : there was 
no apTeement bindlnpr on deft. co. to 
pay for the services rondcired by the 
co-defi>H. & the payments provided for 
in tho bye-laws must bo treated as 
gratuities. — Lumbers v. 1'retz, 11929] 
1 D. L. R. 61 ; 63 O. L. R. 190.— CAN. 

PART III. SECT. 28. SUB-SECT. 3.— 

B. (a). 

c i. Services requiring expert A 
technical Jcnowledge.] — Where the ser- 
vices of a director did not fall within 
tho scope of the ordinary unpaid duties 
of director, but were of a highly 
techuical character, & tho proper con- 
duct of the business required expert & 
technical knowledge which it was not 
easy to obtain : — Held : he was en- 
titled to a reasonable remuneration for 
such services. — Durobt v. Home- 
Mixed Eeutilizers, Ltd., [19241 4 
D. L. R. 241 ; 51 N. B. R. 357.— CAN. 

PART III. SECT. 28, SUB-SECT. 3.— C. 

3019 i. Add " varied, [1902] A. C. 83." 

PART III. SECT. 28, SUB-SECT. 4.— A. 

3028 i. Right to act as director— Attend- 
ance of meetings — Conviction for criminal 
offence.] — Boak v. Woods, [1926] 1 
D. L. R. 1186 ; 36 B. C. R. 466.— CAN. 
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8029 i. Right to act as director — Right 
to injunction .] — An injunction may be 
granted on tho application of a dli-ector 
restraining pltf.’s co-directors from 
wrongfully excluding him from act- 
ing os a director. — Sarat Chandra 
Chakravarti V. Tabah Chandra 
Chatterjee (1924), I. L. R. 51 Calc. 
916.— IND. 


PART III. SECT. 28, SUB-SECT. 4.— B. 

3039 ii. R., In his lifetime, 

while acting In tho capacity of managing 
director of a Joint stock co., used 
moneys of the co. in commercial 
adventures & other investments for 
his personal gain & profit. After R.’s 
death his oxors. paid back to the co. 
the principal money so used, but 
declined to account for the profits 
which R. had derived from the use 
thereof : — Held : as R. was to be 
regarded as a trustee of tbe co.’s 
moneys, his executors were liable to 
the co. in respect of such profits, which, 
or the equivalent interest, must be 
paid over to the oo. — Houer8 Hard- 
ware Co. V. Rogers (P. E. 1.) (1913), 
12 K. L. R. 493 ; 10 D. L. R. 641.— 
CAN. 

3039 iii. Shares acquired in new 

company by shareholder director — Paid 
for out of assets of old company in 
liquidation.] — Chandler & Massey v. 

. Irish (1911), 20 O. W. R. 649 ; 3 

! O. W. N. 883 ; 25 O. L. R. 211.— CAN. 
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(a) must act honestly, & {h) must exercise 
such degree of skill & diligence as would 
amount to the rciiKonablo care which an 
ordinary man might be expected to take, in 
the cii’cumstances, on his own behalf. But, 

(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge A:, experience ; in otlier 
words, he is not liable for mere errors of 
judgment ; {d) he is not bound to give ^ 

continuoTis attention to tiie alfairs of his co , j 
his duties arc of an ml ermiltent nature to l»e I 
performed at. period ic’al hoard inectings, at | 
meetings of any commit lee to which he is 
apiiointed, ^ though not bound Uj atbuid 
all such nu‘etings ho ought to attend them 
when rca.sc)nably able to do so ; & (c) in 

respect of all duties w inch, having regaid to 
the exigencies of business & ibe arts, of 
assocn., may pro})crJy be left to some other 
oftichil, he is, in the absence of grounds for 
suspicion, justiru'd in trusting tliat ollicial 
to perform such duties honestly. 

(4) A director w’ho signs a cheque that 
appears to be drawn for a legitimate purpose 
is not resj)onbible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently api3lii‘d for that puipose, 
assuming, of course, that the chetpie comes 
before him for signature in the regular way, 
having rc'gai'd to the usual practice of the. eo. 

A director must of necessity trust to the j 
offieials of the co. to ])erform properly 
honestly the duties allocated to them. 

Belore any director signs a cheque, or 
parts with a eheipje signed by him, he should 
satisfy himself that a resolution lias bc‘en | 
passed by the board, or eoinmittee of the 
board, as the case may be, authorising tlu' 
signature of the cheque ; & where a cheque 
has to be signed betwi'cn meetings, ho should 
obtain the confirmation of the board subse- 
quently to his signature. 

I'lie authority given by the board or com- 
mittee siiouid not be for the signing of 
numerous chei(ues to an aggregate amount, 
but a proiK'r list of the individual cheques, 
ment/iouing tlie payee A. the amount of each, 
should be read out at the board or committee 
meeting &> subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty ot each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts, of assocn. may justily liim in 
delegating that duty to others. 

(b) Before presenting their annual report 
& balance sheet to their shareholders, &> 
before recommending a dividend, direidors 
should have a complete &> detailed list ot the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assuranite of their chairman, 
however appa.rcntly distinguished iS6 honour- 
able, nor witli the expression of the belief of 
their auditors, however competent & trust- 
wortliy. 

(7) It is not the duty of a director of a. big 
insurance co. to supervise iiersonally the 
safe caistody of the securities of ,the co. It 
W'ould be impracticable, on every piu’chaso 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
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for tlie delivery to the brokers of the securities 
sold to awaut a meeting of the board or of a 
committee of directors. The duty of seeing 
ilud the securities are in safe custody must 
of nec(‘ssity be left to some oflicial of the co. 
in daily attimdance at the oftico of the co., 
such as the manager, accountant, or secretary. 

(8) A co.’s sto(’k brokers, however respect- 
able & rt‘Sponsibl(‘ tiiey may be, are not proper 
persons to have the cust.ody of its securities 
except on such occasions when, for short 
periods, sccuriti(‘s must of necc'ssity be left 
with them ; but immediately such necessity 
ceases the securities should be lodged in the 
co.*s strong room or with its bank, or placed 
in other prope r iS;:. usual safe keeping. 

(9) A director is not re.-ponsible for de- 
claring a dividend unwisely. lie is liable if 
he pays it out of capital, but the onU'f of 
pr(»ving tliat he has dotit* so lies upon the 
iiqiihlator who allegi's it. 

Art. 150 of the co.’s arts, of assocu. 
provid<*d {inlcr a/ta) t.liat none of the dirijctors, 
auditors, s(‘cretary ov other ollhicrs for the 
time bidng of the co. should be answxrable 
lor any loss, misfortime, or damage wdiich 
might h.i{)pt‘n in the ('xecution of thc-ir 
respeedivt' otlu'es or trusts, oi in relation 
theret/o, unless th(‘ same sliould happ<‘n by 
or Ihrough tlvdr own wilful neglect or 
default respectively : — Jlcul : (!0) a.n act, 

or an omission to do an .id , is w’llful wlu‘ro 
the ptTSon W'ho acLs, or (.unit., (-o act, knows 
W'hat he is iloing A intiuids to d.o what lie is 
doing, but if IJiat ae.t or oimssi<>ri amounts 
to a breach of that person's iluty, there.- 
fore to neglig(mce, he is not guilty of w'ilfiil 
neglect or default uiilie-s he knows that h< 
js committing, A intends to (“orumit., a breach 
of liis duty, or is recklessly careless in the 
scns<‘ of not caring whether liis act or omis- 
sion ift or is not a bri^ach of lus dut^y ; (11) the 
immuuity alTordt^d by aid. 150 was one of 
the terms iv]H)n wliich the dmadors In ‘Id 
otlice in the eo., A availt'd them as much on 
a misfeasance summons tiy the Ohicial 
lieceiver undt'r 11)08 Act-, s. Iil5, as it w^oiiid 
have (h>ne in an action by t-he eo. against 
tliem for negligence ; (12) iqion the evidence 
vt in a<‘cordance with tiie priueipU*b enun- 
ci.'ited above, none of the resp. duvetors, 
other than the managing dir<a*t^>r, was liable. 

(18) The measure of the auditor’s re- 
sponsibility depends upon the Uhtus of his 
engagi'ment. There may be a. special con- 
tract dciining the duties A liabilities of the 
auditors. If there is, then that eoniract 
governs the qu(‘stion. The arts, wall, how- 
(»ver, be looked at if there is no special agi’ci - 
ment, because th(’! auditt>rs w'ill ]>resuTiiabl^ 
have taken their duties upon the terms, 
among others, set out in the arts. 'I’hab is 
not to say that auditors can s('t aside a 
statutory obligation. No agree.aient or art. 
of assocn. can reiriove an hn[)er.‘dive or 
statutory iluty. 

(14) Sect. 118 does not lay down a rigid 
code. 'I’he duty imposed on the auvhtors by 
it is not absolute, but de]>ends upon the 
information given A e x yuan ati oils furnibhed 
to them, so that there is abun d^ud/ sc'oyie for 
discretion. Art. 150 is not in conflict with 
the sect. The onus lies uj)on the auditors, 
who would not be excused for total omission 
to comply wdih any of the requirements of 
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the sect., or for any consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 

{16) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 
CO. with whom it is not proper that they 
should be left, whenever such personal 
inspection is practicable. 

(10) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, & this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certiflcal>e that securities are in the possession 
of a particular co., firm, or person unless the 
CO., etc., is trustworthy, or, as it is sometimes 
put, respectable, & further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the s<‘curitit3s of the co. in the hands 
of the stockbrokers of the co., & accepted 
from time 1^3 time the certificate of the 
brokers that they litild large blocks of such 
securities, did not cither insist upon those 
securities being put in proper custody or 
report the matter to the shareholders : — 
Held : (17) they committed a broach of duty, 
but, iivismuch as throughout the audit the 
auditors hom^stly Si> carefully discharged what 
they conceived to be the whole of their duty 
to the co., such negligence wfia not wilful, & 
art. 1 50 applied to exonerate them from liability. 

Wher<' the auditors after a full investi- 
gation in wliich tliey w(‘re misled & deceived, 
At their rciports to the board siifipressed, by 
the chairman of the co., (a) described large j 
sums of money left in the hands of the co.’s 
stockbrokers lent to the general manager 
of the CO. as loans at call or short notic«^,” 

“ loans ” or “ Cash at hand & in bank ’* ; 
(5) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to tlie co. for the purposes of tbe audit, made 
liurcliases, on belialf of the co., immediately 
before the close of the co.’s financial year, 
of Treasury Bills which in fact never came 
into the possession of the co. Ac were sold 
immedia.tely the new financial year iiad 
opened: — Held: (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 215 is a procedure sect, only & 
creates no new or aiJditional liability , — Re 
City Equitable Fire Insurance Co., Ltd., 
[1925] 1 Ch. 407 ; 04= L. J. Ch. 445 ; 133 


L. T. 620 ; 40 T. L. R. 853 ; [1926] B. & 0. R. 
109, 0. A. 

Annotations: — As to (10)/ DiStd. City of London Insoe. 
(1925). 41 T. L. R. 521. CoilBd. He Mnnton, Munton t?. 
West, fl!)27) 1 Ch. 252 ; JRc Windsor Steam Coal Co. (1901) 
Ltd., [1929] 1 Ch. 151. 

3060a. .] — Re City Equitable 

Fire Insurance Co., Ltd., No. 3059a, ante. 

3062. Add. Annotation : — Apld. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

3063a. Proper dc honest performance of 

duties.] — Be City Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, anie. 

3063b. Reliance on chairman — Accuracy of 

balance-^sheet.] — Be City Equitable Fire 
Insurance Co., Ltd., No. 3059a, ante, 

3066. Add. AnnotcUion : — Generally., Mentd. Be City 
* Equitable Fire Insce. (1924), 40 T. L. li. 853. 

3068. For “ Signature of cheques to com- 
pany’s prejudice ” read ** Signature of 

cheques — To company’s prejudice.’* 

3068a. .] — Re City EQUiTAbi^u/ 

Insurance Co., IjTD., No. 3059a, ante. 

3071. Add. Annotation : — Refd. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

3077. Add. Citation : — previous proceedings, sub 
nom. He South Essex Gas Light & Coke 
Co., Ex p. Stkars (1859), John. 480. 

3105a. Payment of rates due from company — 
Right to stand in place of overseers.] — The 
director of a co. in voluntary liquidation 
giuirantced Ac paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation: — Held: (1) he was 
entitled to stand in the j^lace of the creditor, 
k> to use all remc'dies, Ac, if nc^ed be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surot/y was made in respect of rates that 
bc(3ame due Ac payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other dcV>ts of tbe co., by vh'tue 
of 1908 Act, s. 209. — Re Lamplugu Iron Ore 
(Ju., [1927] I Ch. 308 ; 96 L. J. Ch. 177 ; 130 
L. T. 501 ; [1927] B. Ac C. R. Gl. 

3109. Add. Annotaiton : — Refd. British Insulated 
Ac llelsby Cables v. Atherton, [192G] A. C. 205, 

3109a. .] — Be City Equitable Fire 

Insurance Co., Ltd., No. 3059a, anie. 

3127a. Delegation of duty.]~-Ke City Equit- 

able Fire Insurance Co., Lro., No. 3059a, 
ante. 

3128a. Safe custody of company’s securities— 
Delegation of duty— Securities with company’s 
stockbrokers.] — Re City Equitable Fire 
Insurance Co., Ltd., No. 3059a, ante. 


PART HI. SECT. 28, SUB-SECT, 4.~C. 

3062 i. SiOrtidard of d licence — Hrliaiur 
<m compaui/'s offUuals — tllierc no w'ound 
for suspicion — Kvaminaiion of com- 
pany's books 3 —He Lo(Jv.v (H. J.) C-o. 
(Ont), fl92«l 2 D. L. K. 94G ; 7 

C. B. 11. H25.—CAN. 

e. Add “ variefi, 38 O. L. R. 414; 33 

D. L. R. 487.** 

PART in. SECT. 28, SUB-SECT. 4.- D. 

3075 L Capacity to conlrnci — Gnhcral 
rule .] — A (lirecUir has a rUcht to con- 
tract with the CO.. Bubject to ceitam 
qualifications Involvinsr cases of inis- 
represcQtatiou, bad fatth or secret 
profits, & not where ordinary relation 


of employer & employee exist. The 
ordinary objections to such contracts 
do not apply w’hero all the Hharoholders 
wore directors, as no question can arise 
as to directors prejudicing the riphts 
of tiie sharciiolders. — Durost v. Uomk- 
Mixkd Fertilizers, Ltd., [1924] 4 
D. L. R. 241 ; 61 N. B. R. 357.--CAN. 

PART in. SECT. 28, SUB-SECT. 6 .— A. 

3115 i. Exercise of powers — Control 
hv members .] — The directors of a co. 
constitute its proverning & manufflng 
body, & except to the extent that their 
powers arc expressly rostrictod by 
statute or the arts, of assocn. or otlier- 
wlse, they possess authority to exercise 
all the powers of the co., subject to 


the control of the shareholders. — ^MiD- 
West Oolliebiub, Ltd. v, McEwkn, 
[1925] 2 D. L. R. 529.— can. 

PART III. SECT. 28, SUB-SECT. 6.— 
C. (a). 

d i. S. P. He Pacific Coast Coal 
Miniss, Ltd. & noDOKS (B. C), [1926] 
4 D. L. H. 760 ; [1920] 3 W. W. R. 
378,— CAN. 

si. Contract not authorised by all 
directors .] — Where L., a director of 
(i/'ft. CO., purporting to art on behalf 
of the co., agreed with pltf. to enter 
into a lease, & the (lirectors neither 
authorised L. to enter Into the agree- 
ment nor expressly ratted his action : 



VoL IX. — Companies. Cases 3142 — 3252. 


3142. Add* Annotation : — Qenerally^ Mentd. Re 
City Equitable Fu'e Insce., fl926] Ch. 407. 

3144. Add* Annotation -Mentd. The ilayle, 
[1929] P. 275. 

3157a. Presumption of authority.] — Pltfs. 

were a firm of fruit brokers. Dofts. & tlie P. 
Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to “ delegate any of the powers 
for the time being vested in the directors.” 
The arts, also incorporated Table A. M. 
purported to mak(- on behalf of defts. an 
agreement with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., pltfs. should have the right to sell 
on commission all the fi*uit imported both by 
defts. the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.* 
fruit as well as of that of the 1*. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 
deft, co., the secretary of defts. wrote a letter 
purporting to confirm the agi*ecment on behalf 
Ilf (lefts., pltfs., treating that as a sufticient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 
terms of defts.’ arts, or that they incorporated 
Table A : — Held : whether the agreement 
was to be treated having beem made by 
M. as an ordinary director ” of deft, co., 
or by the secretary as ” agent,” or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of dii’ectors has power 
to delegate its authority to such an individual, 
may in cei^tain circumsUinces assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
qiK^stion as representing the co., he cannot 
rely on the suppos(»d exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to apply the money of one 


co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract bad any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in fav our of M. or the secretary 
to any greater extent than Wcis to bo infc'rred 
from the positions which M. A the secretary 
respectively occupied or were held out by the 
eo. as occupying. — -HoiTaHTON Co. v. 

Nothard, Lowe A Wills, [1928] A. C. 1 ; 97 
L. .1. K. B. 70; 138 L. T. 210; 44 T. L. B. 
70, H. L. 

Annotaiiniis : — As to (1) Consd. Kredltbank Oa^ipiol Q. m b H. 
V. Schenkers, |1!)27J 1 K. H. Reid. {IL«t- 

pool) I Uarrlays Ibmk (1927). 1S7 L I’ Novvsholine 

r. Koad Transport & General Tnaoc., [1929] 2 K. B. 3r)6. 

3160. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

3160a. — — .] — A CO. is bouuii in a matter intra 
vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a trausm-tion that is infra vires thf‘ 
co., though ultra vires the board, it is not 
necessary that they should hold a nu'eting 
in one room or one pla.c(i to expn^ss that 
assent simultaneously. —J * ah kek \ Cooiu'H, 
I/ru. r. Reai>IX(}. [lUiifiJ Ch. 975 ; 9() L. ,1. Ch. 
23; 130 J.. T. 117. 

3162. Add. Arinntdfion .‘—Consd. Ihitisli Arneiiea 
Nickel Corpn. v. O’Brien, [1927] A. 3159. 

3181. Add. Annotation : — Mentd. Kale.on ?; Famous 
Players Film Go. (1925), 12 T. L U. 91. 

3201. Add. Annotation lie lOtic, [1928] 

Ch. 8U1. 

3216. Add* Annotation : — Refd. J’arkcr A (loo])er 
V. Heading, [1921)] Ch. 97.“). 

3231. Add. Annotation : — Refd. Kerr v* Marine 
Pn)du(;ts (1928), 44 T. L. il* 292. 

3240. Add. Annotations : — Refd. A.-C. v. Goddard 
(1929), 98 L. .1. K. B. 713. Mentd. Wright r. 
Morgan, [1920] A. C. 788. 

3249. Add. An)iotaiion : - Apld. fie Home & 
Colonial Inwa;. (1929), 45 T. L. R. (558. 

3250. Add. Annotation : — As to (2) Refd. Kerr v* 
Marine Products (1928), 44 T. J.. R. 292. 

3252. Add. Annotation : — -Refd. He Horne A 
Colonial lnsc(‘. (1929), 45 T. L. K. 058. 


— /lrl(t : the CO. was not bound Ijy tlio 
aprreeinent- — L euu & Co. v. I*keaiier 
Tobacco Co.. [1926] App. D. 132.— 
S. AF. 

PART III. SECT. 28. SUB-SECT. 6.— 
C. (d). 

3132 i. Necessary formalities.] — Where 
the directors of a co. had power to 
borrow & mortgage : — Held : the 
resident & managing director wore, 
y virtue of their offleos, privid facie 
proper offleors to execute rntges., & tlie 
mtge., winch had the common seal of 
the co. attaclied, & was executed by 
the president 6c managing director, was 
proptirly executed. - -Canadian Bank 
OF COMMEBCE V. SMITH (1911), 17 

W. L. R. 136 ; 3 Alta. L. R. 299.— CAN. 

3132 li. .] — Where a mtge by 

a ( 50 . had the seal of the co. affixed in 
the presence of tw'o directors, one of 
whom was the secretary, & of M , 
assistant secretary, there btdng on 
appointment proved authorising M. 
as an assistant secretary, or otherwise, 
to sign the mtge., or authenticate the i 


affixing of the .seal : — Se7nhle : the 
ox(^(Miti()Ti was bad. — I nneh & Griffith 
V. (Umeuon Vajxey Land Co. (B. C.), 
[1919] 1 W. W. R. 752.— CAN. 

3133 i. Mortgaye to dire^lors.] — Sot 
aside at instance of simple contract 
croilitors of tlie co. — Northej^n 
Electric & Manufacturing Co.. Ltd. 
V. Cordova Mines, Ltd. (1914), 31 
O. L. R 221 ; G O. W. N. 210.— CAN. 

3133 ii. .] — Giucenbtueet v 

Paris IIvdraulio Co. (1874), 21 Or. 
229. -CAN. 


PART III. SECT. 28, SUB-SECT. 6.— 
C. (e). 

f. Add “ varied* 9 A. R. 620.” 


PART III. SECT. 28, SUB-SECT. 6.— E. 

r i, Must be rmth full knowledge 

of Hindilstan Assur- 

ance & Mutual Benefit Society, 
Ltd., Lahore v. Khalsa Bank, Ltd., 
Gujranwala (1927), I. L. R, 9 Lah. 
360.— IND. 


d i. .] — Dwfsov V Vickery’s 

xMotoiis, Ltd. (1925), 37 C. L. K. 1.— 

AUS. 


PART in. SECT. 28, SUB-SECT. 6.— 
C. (b). 

sm. Commissom ] -(’oh Act, 190S, 
B. 57, doop not aullioriMc tlu' linwlrus 
to make prot^oiifH of ( lie co capifaJ lu 
the gulHe of oominission Siicli pd mohIh 
are ultra tnres of tin* dn’( cl oi- M rc- 
covmrnble by the no.— W airaki J, Ltd 
V Cleave, [1925] N Z. L H. (J24 -- 
N.Z. 

PART III. SECT. 28. SUB-SECT. 6.— 
D (fl) II. 

o i. Extent (if lidtnhtg.] — Deft., 

a director of pltf (•<» , in (hut he had 
failed in ids dut^ to hand over to tho 
CO certain nii.in'H, wa^ ord«*vcd to 
account to tin* ro for fhoir value 
an at the date when ho reci'ivod them : 
— field : Huch value was not the 
Intrinsic valu(» at the specified date, 
but tho value in money whicli pltf. co. 
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Cases 3357— 3492. English anh Empire Digest Supplement. 


3257. Add, Annotatio'na : — Apld. Parker & Cooper 
V. Ueadin^c & James (192r»), 90 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. ].. U. 292. 

3261. Add. ArmoiaHons : — Generally ^ Refd. Re Etic, * 
[1928] Cii. 801. Mentd. Rv City Equittible 
Fire Insce. (1924), 40 T. E. R. 853. 

3280. Add. Anvolaiion : — Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

3280a. Directors relying on chairman’s assur- 

ance as to value of assets.] — C ity Equit- 
ABi.E FmE iNsuiiANCE Co., Ltd., No. 3059a, 
ante. 

3282a. Dividends paid out of capital.] — Re City 
EQUTTAHLJ i FiKE INSUUANCE CO., LTD., 
No, 3()59a, ante. 

3284. Add. Annotation : — As to (3) Apld. Re A 
Debtor, [1927] 1 Ch. 410. 

3285. Add. Annotaiion : — A^ to (2) Refd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 

3291. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3305. Add. Annolatio'n : — A.s to (2) Consd. Kirbv 
V. Wilkins, 11929] 2 Ch. 444. 

3327. Add. Annolatioy\ : — Distd. British Thomson- 
Houstou ('O. V. Sterling Ac.eessories, Same v.' 
Crowther Osborn, [1921] 2 Ch. 33. 

3327a. .] — The directors of a co. can- 

not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a case wheie 
they are the sole directors A shareholders of 
the infringing co. — Biutlsh Tuomson- 
IJOUSTON (k). V. Stkhling ArCESSOUIES, 
Li’P., Bumsn Thomsun-LIouston Co. v. 
CitowTiiKK & OsuouN, Ltd , [1021] 2 Oh. 
33; 93 L. J. Oh. 335; 131 L, T. 535; 40 
T. E. R. 544 ; 08 Sol. Jo. 595 ; 41 R. P. C. 
311. 

Annotfition : — Apld. iTloLard & Corstanoo v. Aumta (1924), 

4 2U. P. C. 02. 

3327b. .] — Deft, co., incorporated in 

1924 for the purpose of carrying on business 
as manufacturers of toilet preparations A 
publishers of medical books & publicatiims 
relating thereto, on letter paper described 
tliemselves as “ whol(\sale manufacturers of 
Arnata Toilet Preparations.” Pltf. co., who 
had for many years distinguished their goods 
by the word ” Amami,” in July, 1909. had 
registered that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. the two only 
directors tliereof who were signatfjries of 
tlieir memorandum of assocm. for an in- 
junction : — Reid : there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act A no claim had been established 


by pltfs. against these defts. personally ; & 
the action as against them must be dis- 
missed with costs. — Prichard & Constance 
(Whohesalb), Ltd. v. Aaiata, Ltd. (1924), 
i\.. IT. O. 03. 

3335a. Loan for expenses in connection with 

promotion.] — Adams (Francis), Ltd. v. 
Fish WICK (1928), 72 Sol. Jo. 122. 

3347. Add. Annotatiorw : — As to (4) Apld. Re A 
Debtor, [1927] 1 Ch. 410. Consd. Re Stic, 
[1928] Ch. 801. 

3364. Add. Annotation : — Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. 

3376. Add. Annotnl ion : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

3377. Add. Annotation As to (1) Refd. Weld v. 
Petre, fl929] 1 Ch. 33. 

3398. Add. Anyioiat ion : — As to (2) Refd. Hougliton 
V. Nothard, Lowe & Wills, |1927] 1 K. B. 240. 

3405. Add. Annotations —Retd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1024] 1 K. B. 775; Houghton v, 
Nothard, Lowe & Wills, [1927] 1 K. B. 240; 
Liggett (Liverpool) v. Barclays Bank, [1928] 
1 K. B. 48. 

3419a. .] — ITie directors of a co* 

})ersonaIly guaranteed an overdraft granted 
to the co. by a bank. They subsequently 
jiassed a resolution that, subject to thc^ 
a]>pr*c)val of the bank, debentui'es be issued 
to the bank as security for the overdraft, 
A debentures were issued in accfirdance with 
tlie resolution : — field : the directors were 
” inter*f‘st(‘d ” in th<* arrangement come to 
with the bank in regal'd to the issue of the 
debentures, A the resolution ])roviding for 
tlie issue was a nullity. — V k^’orr, Ltd. v. 
LiNCxAitD, [1927] 1 Oil. 323; 90 L. J. Ch. 
132 ; 130 L. T. 470 ; 70 Sol. Jo. 1197. 

3423. Add. Annotation: — Refd. Parker & Cooper 
V. Beading, [1920] Ch. 975. 

3434. AdA. Aymotation : — As to (5) Consd. Re 
City Equitable Fire Insce. (1924), 40 T. L. R. 
664. 

3444. Add. AnnotalioTi : — As to (1) Distd. Re 
Windsor SI earn Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 

3448. Add. Aymotation : — Mentd. Brown v. Dagen- 
ham LI. D. C. (1929), 98 L. J. K. B. 505. 

3455a. Re-election of retiring director — Ad- 

journment of meeting.] — Spencer v. Ken- 
nedy, No. 2879a, ante. 

3490. Add. Annotation to (2) Refd. A,-G. v. 

Goddard (1929), 98 L. J. K. B. 713. 

3492. Add. Anyiotation : — Refd. Shuttleworth v. 
Cox (Maidenhead) (1920). 43 T. L. R. 83. 


could iraHonahly Iiavo obtained on 
tlio market, A ats pltf. c*o. had di‘^cl»artrcd 
the oaw.s of provinia: that it could have 
obtained the market, price, the, value 
would be fixed at tliat amount. — 
lloniNsoN V. Handfovticin Estates 
Gold Mixing Co., Ltd., [1‘J24] App. D. 
iril --S.AF. 

PART III. SECT. 28, SUB-SECT. 6.— 
E. (f). 

g i. .] — The penalty enacted 

affairibt directors of a co. wlio par- 
ticipate in the payment of a dividend 
where the co. is insolvent, &. whereby 
they are made jointly & severally liable 


to creditursi for debts of the co. then 
existin;?, is incurn'd tmly when tlicy 
knew, or were bound to know, the 
liiHolveney of the co. at the time the 
dividend was d<*elared. — Smith v. 
Hicvdkuson, (1921] 1 D. L. R. 863 ; 
Q. R. 62 S G 270.— CAN. 

sn. Dirnlt’nd nf ndire asfiris 

<if f'f'nvpmiy .] — Jiidirment priven Rgnin«t 
direetorM — 'P momas r 11927] 

1 D L. R. 593 ; S. C. R. 314 —CAN. 

PART III. SECT. 28. SUB-SECT. 6.— 

F. is). 

m. For 26 \V. L. R. 626 read 
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“ 7 Alta. L. R. 245 ; 28 W. L. R. 250.*' 

b (p. 609) 1. .]— ritfs. sued 

direcj tors of a co. ,al 1 epring that J udgr m on tB 
recovered by thoin vve]*e for “ waf?C8 due 
for scrvicoH performed for the co.” The 
evidence ahowed that pltfs. were hired 
to prospect for oil when so instructed, 
& they were not tD do anything but 
hold themselves In readiness : — IJeld : 
the judprments were not for wages due 
for services performed, oh they did 
no more than wait for the chance of 
perforrulnff thorn. — M ullen v. Millar 
I. 65 O. L. R. 663.-~CAN. 



Vol. DC.— Ciompaaies. Cases 3602- 3590. 


3502. Add. Annotations : — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; ITou^^hton v. 
Nothard, Lowe <fc Wills, [1927] 1 K. B. 210. 
Refd. Kreditbank (tassel G. m. b. H. v, 
Schenkers, [192t)J 2 K. B. 450. 

3506. •Add. Ayntoiaiwn : — HcneraUy. Refd. Kredit- 
bank Oiiasel G. m. b. H. v. Schenkers, [1920] 2 

K. B. 450. 

3506a. Cheque — Presumption of 

authority.] — Stewaut (At.exandeii) A Son, 
OF Dundee, Ltd. v. Westminster Bank, 
Ltd., [1920] W. N. 120. 

3526. Add. Annolalions : — to (2) Refd. Cotter 
V. National Union ol Seamen, [ H)29J 2 Ch. 58. 
Generally, Refd. I. H. (k>mrs. i\ Ui«ber’s 
Exors., [1920] A C. 295. Mentd. British 
America Nickel (\>rpu. v. O’Biien, [lt)27] 
A. C. 309. 

3532. Add. Annoiaiions Refd. Thomas v. Todd, 
[1920] 2 K. B 511. Menld. Liv^ock v. Pearson 
(1928), 33 Com. Oas. 188. 

3540a. Presumption of authority — Due 

delegation of authority.] — HfR^anTON & Co. v. 
Nothard, Lowe & WnJ.s, No. 3157 a, ante. 
3553. Add. Annotation : — Refd. The Ilayle, [1929] 
P. 275. 

3555. Add. Annotation : — Generally, Mentd. Glan- 
vill Enthoven v. I. R. Comrs. (1924), 131 

L. T. 818. 


3560. Add. Annotations : — Consd. Chibbett v. 
Robinson (1924), 132 L. T. 26. Distd. 

Mudd v. Collins (1925), 133 L. T. 180; Reed i;. 
Seymour (1927), 11 Tax Cas. 625. Refd. 
B.myon v. Thorpe (1928), 97 L. .T. K. B. 705. 
Mentd. Reed v. Seymour ( 1 920), 95 L. J. K. B. 
790. 

3565. Add. Annoiaiions : — Refd. Swedish Central 
Ry. V. Thompson, [1924] 2 K. B. 255; 
Ru'>sian CornmcMvial tk. Industrial Bank v. 
Cornptoir d’Escompt/O de Mulhouso, Banque 
Internationale De ComnuTce De Petrotyrad v. 
Oouk/Lssow (1924), 40 T. L. R. 837; Todd ?j. 
Eccyptian Della Land Investment Co. 
[1928] 1 K. B. 152. Mentd. Bohemian Union 
Bank v. Austrian Property Administrator, 
[1927] 2 Ch. 17.*); Todd v. Egyptian Delta 
Land & Investment Co. (1927), 90 L. J. K. B. 
.55 1. 


3567a. Presumption of authority — Due delega- 

tion of authority.] — Houghton & Co. v, 
Nothard, Lowe & Wieus, No. 3157a, ante. 

3568a. Purchase of goods for company’s 

benefit.] — Levy r. M etuopoeitan Cab Co. 
(1854), 23 L. T. O. S. 07. 

3573. Add. Annotation : — Refd. Jones v. Oceanic 
Steam Navigation ('o., [1924] 2 K. B. 730. 

3590. Add. A tniotaf io)! IReM. I’lckford p. 
(^uirko, Pickford v. I. U. (’omrs. (1927), 138 
L. T. 500. 


PART 111. SECT. 28. SUB-SECT. 8.— B. 

81. No! duniw term af appoint- 

men /.] — London Finan(’k. Cojii'n. v. 
Banking Skuvice Cohcn (Oni ), 
[11)2;) 1 1 D L IE 311).— CAN. 

PART III. SECT. 28. SUB-SECT. 9.— C. 

so Remuturaiion voted by directors — 
Validity — Action by shareholder — Onun 
of proof .] — When a pitf coniplaiius of 
directors voting a salary & tras oiling 
expenses to the managing director, ho 
must riliovv that their action wa" either 
ultra vires or of a fraudulent character, 
& although It is beyond the powi-rs of 
direct ora to vote the salary & travelling 
o.x ponses, tins dideet eun be remedied 
fit a shareholdiT-i’ meeting where the 
managing director is a iiiajont.v 
shareholder, — Houston v. Vhtokia 
Maouinicuy Dkpot. Ltd., [11)24 1 2 
D L. R 657 : 33 B. C. H. 425.— CAN, 

PART III. SECT. 28, SUB-SECT. 9.-D. 

sp tJxU'Ht of pou'ers. ] — VVlu're a 
general manager la chosen from I he 
dlroctora & is tnorefori' a managing 
director, there is an inijilical ion of 
further & lai*ger authority tJiaii in the 
case of a general manager who is not 
a director . but wlicn directors appoint 
a managing director,” they may be 
taken to have ipso facto delegat.ed to 
him some of their powers a.s a l>oard 
of direetors — Mii)-Wr.sT Coixifuikh, 
Ltd. V McEwen, [11)25] 2 D. L. R. 
529.— CAN. 

3501 V. .] — Persons 

dealing with a managing director need 
only satlafy theinselves tliat ho has the 
power to do what he does, even though 
it bo for his personal advantage — 
Re J. Stanley Wedlock, Ltd., Rx p. 
Royal Bank. [1924) 4 D. L. R. 1178 ; 
5 C. B. K. 103.— CAN. 

sq. Fraud of managing director — 
Secret arrangement for sale of property.] 
— Lasell r. Hannah (B. C.) (1900), 
37 S. C. K. 324.— CAN. 

PART HI SECT. 28, SUB-SECT. 10. 

r i. Effect of t^yc-law.y—Tho 

president of a co. has no authority 
without the authorisation by tJie 
board to engage solrs. in the co.’s 


businoHs, though there Im» a bye-law 
giving him a geueral oversight overt no 
business of tiie eo. — Rc Pf.'S’Uie Mvnu- 
FAi^'iimiNG Co., Ex p. Huoueb. 119241 
4 I> L. R. 1308 ; 4 C. B R. 31 1.— CAN. 

01 . ( 'hcQue- -UrtHaiisficd fudy- 

nieni agamM company j — field • . the 
credit or, to whom the cheque was paid, 
uji- not prevented trom proceeding 
against f he ii’-onldent iit>oti it. — W umii i 
< KiiUFiE. |192:)J 4 I) L R 1050 
CAN 

sb. Not a trustee — As regards funds 
<f' securities in his cusiody ] ' Kx p. 
GIROUX, [1026] 2 D. L R 900; 45 
Gan Cnm. (tns 315 ; (1925), Q. K. 40 
K B. 362.— CAN. 

PART HI. SECT. 29. SUB-SECT. 1.- B. 

e 1 . By president — Confirnuition ] 

— Where n servant hud heiui orally 
hire<l bj' the xiresjdent of a co., A' lus 
servK es bud been ucseepted for thnn* 
& H half years without the prcsiih'nt'b 
authority to hii<* him being <|Uestioiu‘d * 
— Held ' tlie eo. could not repudiate 
the ag! cement, on the mere ground that 
it was not bu’irially nuthonsi'd or 
adopted by bv’e-luw'. -Bloomfit*ld v 
MfiNAiu’H Overall MANiTFAfTi^RiNo 
Go . Ltd. V No. 2). 1 1927] 2 W W. H 18 ; 
[1927] 3 1 ). L, R. 146; affd . [19271 
3 W. W. R. 502 ; [1927] 4 I). J.. R. 
1137.— CAN. 

PART HI. SECT. 29, SUB-SECT. 1.— C. 

sd. By whom fired - - Birectors.] — 
2'bc remuneration of an ofbecr of u co. 
must be fixed b> the direetors, & can- 
not l»e fixed by the shareholders. — 
WlLHON V. Woollati , 1 1 928 14 1). L. R. 
403 ; 62 O. L. R. 620.— CAN. 

PART HI. SECT. 29. SUB-SECT. 1 — D. 

g 1 . iJanirat'tb for purchase 

of stock.] — Held: the eo , in order to 
avoid luibility, must show Mint thoir 
olheers wtre, to the knf)v\ ledge of the 
brokers, ahmiiig their pow«*rs & giving 
dirt'etmus tliev bail no power to give. — 
Tk’onderooa IT'I.i* a 1‘ai*er Go v 
Cow \vs, 11925] I 1) L. K 1.— CAN. 

g li. Aiuerment for non- 

shareholders to gain adcantages of shaie- 
Judders.] — Held: express aulhority 
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necessary. — MrLh.oD r. U mted Can- 
NF.lts, Ltd (D 10. 1 ), lil)2a] 3 I). L. R. 
767 —CAN. 

g lii. ( 'ancillaiion of suh- 

hcnplion for stock ] — Held o.\ press 

authority necessary — Re 8 un K\y 
Mas UFA i’TUUi NO Go, Ex p Hohhon 
(Os I ), [1925) 1 1) L. R 175 . 5 

B IL 303; cifti/ 4 O. B R. 597.— 
CAN. 

se. Liahildus — I ncestigation into 
roruiuc L] — Att 46, ll)2(>, s. 1 H4 (1), 
IS not designed for the purpose of 
enabling the et. to hold a general 
investigation into the eonduet of uu 
otlie.ei of the eo. The e.xaniinatmn 
there Intended Is for the purpose of 
lismg liahihtv in respect of a particular 
eltiiiu then hcfoie the cl The sect, 
does not e,ie.it.e any new liahitity 
or an\ new right, hut onl.\ provides a 
summary mode of enforcing rights 
which VNoiild otherwise have been 
(siforced by tlii' ordiuarj iiroeedure 
of the A person cannot therefore 

he held liable undei the sect unle'-« he 
is aln .id\ liable t,o pa\ a -,um of nomey 
by some piineiple of onlinarv law, or 
l)V virtii(‘ of a special clause of (^os. 
Act imposing upon him a particular 
liability. -/.ULin ASD Motou (v> r. 
Simitr, EigniDATOU, etc. (1928), 49 
N L. K. 368.— S. AF. 

PART III. SECT. 29, SUB-SECT. 2.— 
C. (b) 

q 1, By acts of secretary -treasurer.] 

— Held' (1) a seeretary-t rensmer, as 
such, has no Miitliorlts to hind In- eo. ; 
(2) on the facl.s. thei** was nothing to 
show that the a 111 hont vof t he secret a i.\ - 
treasurer In this (*as(' was otlu'i or 
more extensivr* than that of ain oti.er 
seentarv.— Myfus r tJvios Nai’uiml 
Gas C(). (1922), 53 O. L. B. 88 -CAN 

PART HI. SECT. 29. SUB-SECT. 3. — B- 

sk. Right (o rcniitnc lal ion — Absence 
of hye-lair aufhori'aug jutymenJ — Action 
not maintomabb'- Companies Act. 

It. s. M., vn:\ (c 3;.). s-. 32 . 1 — Menzies 

V Tyndvll (,»UAimn.s Co. (Man.), 
[1926] 4 1). L K. 350; [1926] 2 

W. W. R. 861 —CAN. 



Cases 3603a— 8755. English and Empibe Digest Supplement. 


3603a. Bills of exchange drawn by 

branch manager.] — The artn. of aasocn. of a 
CO. cnij)ower(*d the directors to determine who 
f,lioold be entitled to sign & make, draw, 
accept & indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
ch( qnes, etc. The* co., whose busineRS was 
tliat of forwarding agents, had a branch at 
Manchester nndcjr a branch manager, C. 
This branch manager, without having in 
fact rcjceived any authority from the co., 
acting in fraud of the co., drew seven bills of 
(*>:c}iango on behalf of the co. signed “ S.O., 
Manchester manager.” The bills were drawn 
to the ord(‘i* of the co., they were accepted 
by Vj. W I’t indorsed on behalf of the oo. 

“ H.C., Manchestt'r manager.” In an ac'tion 
on the bills by the holders in due course 
against the co. as drawers Field : (1 ) pltfs. 
weie not entitled to act on bills drawn by a 
person in the fiosition of tlie branch manager ; 
(2) tli(‘ bills were forgeries under which pltfs. 
could have no title. — Khkiuthank Oasrel i 
(J. m. b. iJ. V. SrnENKEiis, [1927] 1 K. B. 826; 
90 L. J. K. B. 501; lao L. T. 716; 43 
T. B. It. 237; 71 Sol. Jo. 141; 32 Com. Cas. | 
197, C. A. 

A'nnofafvtn fn (1 \ Refd. Liggett (Liverpool) r. Barclays 

Bn Ilk. 1]{>28J 1 K. B. IH. 

3613. Add. Ainiotni'ion : — Mentd. Agricultural 
Wholesale Soc. v. Bicldulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

3652. Add. Annolaiion Refd. Re Olyncorrwg 
Oolli(*rv Co., Hailway Di beiiture Aj General 
Trust Co. r. Thi^ ('o., [1920] Ch. 951. 

3656. Add. Amiotalion : — Refd. Re City Equitable 
Eire Insce., [1925] Ch. 407. 

3657. Add. Anrioiaiion : — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. B. 853. 

3661. Add. AnTtnlaHon : — Consd. City Equit- 

able Mre Insce. (1924), 40 T. B. K. 853. 

3661a. .] — AV City Eqxjitablk Piue Insur- 

ance Co., Btd., No. 3059a, ante. 

8662a. Inspection of securities — Whether in proper 
custody.] — Re City Ec^uiTAiiLE Fire Insur- 
ance Co., Btd., No. 3059a, ante. 

3664. Add. Amiotaiion : — Refd. Rc (Uty Equitable 
Fire Insce. (1924), 40 T. B. K. 853. 

3665. Add. Annotation ;~Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


3668. Add. Annotation : — Ae to (1 ) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. B. R. 664. 

3670a. .] — Re City Equitable Fire 

Insurance Co., Btd., No. 3059a, ante. 

3693. Add. Annotation : — Ae to (2) Consd. Shuttlo- 
woi*th V. Cox (Maidenhead) (1926), 43 T. B. R. 
83. 

3698. Add. Annotation : — Expld. & DIstd. Jacobs 
V. Batavia & General I^lantations Trust, 
[1924] 2 Ch. 329. 

3702. Add. Annotation : — Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. B. R. 83. 

3703. Add. Annotation : — Dbtd. Shuttleworth v. 
Cox (Maidenliead) (1926), 43 T. B. R. 83. 

3704. Add. Annotation : — As to (2) Refd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 T. L. R. 
83. 

3704a. Interference by court.] — The power 

to alter or add to the arts, under 1908 Act, 
s. 13 (1), must be exercised, not only in the 
manner required by law, but also bond fide 
for the benefit of the co. as a whole, & the 
question whether a given alteration of or 
addition to the arts, is for the benefit of the 
co. is a question for the shareholders, acting 
ho7id fide. & not for the ct., <fc the ct. will not 
interfere witli the action of the shareholdtTS 
except on grounds on which it would inter- 
fere with a verdict of a jury. — S iiutti.e worth 
V. Cox Brothers & Co. (Maidenhead), 
Btd., [1927] 2 K. B. 9 ; 96 B. J. K. B. 104; 
130 B. T. 337 ; 43 T. B. K. 83, C. A. 

3729. Before this case insert ” Compare Corpora- 
tions, Vol. XIII., pp. 339 et seq." 

3734a. Preference shareholders whose 

dividends “ in arrear.”] — Held: the words 
” in arrear,” in the context in which they 
apx)eared in a co.’s arts, of assocn., did not 
cover the non-payment of a non-cumulative 
preference dividend payable out of the 
profits of each year, & not paid because there 
were no profits available for the dividend. — 
CouLSON V. Austin Motor Co., Ltd. (1927), 
43 T. B. R. 493. 

3736. Add. Citation : — 13 Mans. 316. 

3753. Add. Annotation : — Generally. Refd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 58. 

3755. Add. Annotation : — Mentd. Gilbert v. Gilbert 
& Rougher (1927), 96 B. J. P. 137. 


PART UI. SECT 29, SUB-SECT. 3.— C. 

g i. .] — Where the 

maiiH«:er of a co., acting iu good faitli 
un(h‘r the unUiorily whi<*h ho thought 
wa-^ vested In him wiiieh could have 
veiled in him under the co ’s arl^. of 
ansoon , ex<M*uteH n eoutraet on t he 
eo.'b heliitll, A tlie other ]>arty aA?eei)ts 
him as having autliority, the eo. 
is bound by ids net. — AflsociATEn 
ItUowkuh oi' Buitisu Colombia, IjTD. 
r. Bkitirh Columbia Fkuit Land, 
Ltd.. Ilirj.'iJ 1 D L R 871 ; {19251 1 
W. W. U. 605; 34 H. C R. 633.— 
CAN. 

3602 i. liy misrcprcftcnia- 

Hon — Qucjifion of authorHy.] — Havrvb 
Plaxtattons, Ltu. V, Estate H. 
Abuay (1027), 48 N. L. R. 174.— S. AF. 

PART III. SECT. 29, SUB-SECT. 3— D. 

si. For }ndomcni against company — 
Jt? arii<m brnught on manager's t7D>truc‘ 
lions.] — Held: the manasrer was not 
liable. — P acific Coast Goal Minks, 
Ltd. 15. Aubuthnot, [10261 1 D. L. R. 
670 ; {10261 1 W. W. R. 478 ; 36 

B. C. R 321.— CAN. 

sm. Viidue preference.] —An officer 


01 a CO. who grant B an undue preference 
to hiuiHolf iH tfnilty of minfoaManco & 
breaedi of trust within the moaning 
of Act 46. 1020, B. 184 (1). A part- 
time secretary is an officer of the co. 
within the same Beet. — Zuhu.and 
Motor Co. v. Boswkll, Liquidator, 
ETC. (1928). 40 N. L. R. 376.— S. AF. 

PART III. SECT. 29, SUB-SECT. 4.— D. 

g 1. .] — lie Alpha 

Mortgaok & Ina'^stment Co. (1916), 
34 W. L. II. 483 ; 10 W. W. R. 652.— 
CAN. 

PART 111. SECT. 80. SUB-SECT. 2.— 
C. (b) ii. 

Bp. Rights of members — Forcing ad- 
ditional shares on dissenting member.] 
— An art of assocn of a co. providing 
that the direcRirs might requirci a 
shareholder to take up additional shares 
in a certain ratio was altered by a 
resolution of the majority of tlie share- 
holders, applt. {inter alios) dissenting. 
The alteration struck out the words 
** three shares for every 2.50 lb. of butter 
fat** supplied by a member & substituted 
“ one share for every 60 lb. of butter- 
fat.** Applt. was called upon to take 
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Up additional shares in aocordanoe with 
the alteration, but refused to do so : — 
Held : the art. was not one that could 
be amended under Cos. Act. 1908 ,r. 122, 
so as to force additional shares on a 
dlsRontiiig member, & applt. was not 
hound bv the alteration objected to. — 
Macdonald v. Nokmanby Co-opkra- 
TivK Dairy Factory Co., Ltd., [1923] 
N. Z. L. R. 122.— N.Z. 

3698 i. Alteration a breach of con- 
trail 1 — A shareholder in a oo. must be 
taken to know that one of the incidents 
of membership of a oo. is that the oo. 
may, by adopting the proper method, 
bond fide alter its articles In a way 
wliich may prejudicially affeot his 
interest, & proviiied that the altera- 
tion iu the article is not inconsistent 
with the objects set out In the memo- 
randum of association, & Is bond fide 
made in the Interest of the co., the 
shareholder would be bound by such 
an alteration 

A CO. cannot oomroit a breach of 
contract by altering its articles. — 
Hari Chandana Jog a Deva t>. Hin- 
dustan Co-Operative Insurance 
Society, Ltd. (1924), I. L. R. 62 Oalo. 
239.— IND. 



Vol. IX.— Companies. Cases 8770-3934a. 


3770* Add* Annotation : — Retd. Shuttleworth v. 
Cox (Maidenhead) (192G), 43 T. !>. R. 83. 

3771. Add* Annotation : — Retd. Shuttleworth v, 
Cox (Maidenhead) (1920), 43 T. L. R. 83. 

8771a. Shareholder with no registered address — 
No address In United Kingdom for service ot 
notices.] — Dickson v* HaIiEsowen Steel 
Co., [1928J W. N. 33. 

3776. Add* Annotation : — As to (2) Apld. Wall v. 
Exchange Investment Corpn., [192G] Oh. 143. 

3779. Add. Annotation : — Expid. &; Apld. Parker 
& Cooper V. Reading, [1926] Ch. 975. 

3787a. .] — Wall v. Exchange 

Investment Coupn., No, 3811a, post. 

3802. Add* Annotation : — Consd. British America 
Nickel Corpn. v* O’Brien, [1927] A. C. 369. 

3811. Add. Annotation : — Apld. Wall v. Exchange 
Investment Corpn., [1926] Ch. 143. 

3811a. Whether decision ot chair- 

man final.] — An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendcired, A that evei*y vote, whether given 
in person or by proxy, not disallowed at an^^ 
meeting should be deemed valid for all pur- 
poses : — IJeLd : the decision of the chairman, 
who, in the bond fide exercise of th(‘ power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to whicli obj(ietion 
had been taken at the me(‘ting, was linal A 
would not be nwiewed by the ct. —Walj. v. 
Exchange Investment Oohpn., [1026] Ch. 
143 ; 95 L. J. Oh. 132 ; 131 L. T. 399, C. A. 

3826. Add. Annotation : — Consd. Neusohild v* 
British Equatorial Oil Co., [1925] Clj, 346. 

3g4^a. Revocation ot proxy received after 

commencement of meeting but before poll 
taken — Vote valid.] — Si'illeu v. Mayo 
(Rhodesia) Development Co. (1908), J.td., 
[1926] W. N. 78. 

3847a. Vote valid unless disallowed at 

meeting — Whether decision of chairman 
final.] — Wall v. Exchange Investment 
C oKPN., No. 381 la, ante. 

3874. Add. Annotation :--'Reid, Be Darwen 


Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

3874a. Adjournment of second meeting 

to date more than month from date of first 
meeting.] — Where a meeting, held for the 
puiposo of confirming as special resolutions 
resolutions passed as ex triiord inary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fid^ reasons, to 
a date more than a month from the date of 
the meeting at wliich the resolutions were 
passed, & the resolutions ai*e confirmed at 
the adjourned meeting, they are valid within 
1908 Act, s. 09 (2). — Neuschild v. British 
Equatorial Oil Co., [1925] 1 Ch. 346 ; 94 
L. J. Ch. 201 ; 133 L. T. 227 ; 41 T. D. R. 
414 ; 69 Sol. Jo. 446. 

3878. Before this case insert “ Compare Corpora- 
tions, Vol. XIII., p. 310.” 

3881). Add. Annotations : — A.s /a (1) Consd. Cotter 
V. National Driion of Seamen, [1929] 2 Cli. 58. 
Refd. Cox V. Nalional Union of Foundry 
Workers of Crea,t Britain k, Ireland (1928), 
44 T. L. 11 . 315. 

3881a. .] — Spiller i‘. Mayo (Rhodesia) 

Development Co. (1908), I.td., [1926] W. N. 
78. 

3882. Add. A7i7}otatio7i : — Refd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

3882a. Re-election of retiring director.] 

— Spencek* V. Kennedy, No. 2.s79a,, ante. 

3890. Add. A nnof nil o7i : Consd. llonghton v. 
Nothard, l.owe A Wills, [1927; 1 K. B. 216. 

3917. Add. Annotation : — As to (2) Refd. Glanvill, 
Enthovenp. T.R. Comrs. (1921), 131 L.T. 818. 

3925. Add. A nnotation .'—Consd. R. r. Cory, [1927 1 
1 K. B. 810. 

3934a. Locality of debt created.] — A British co. 
htihl shares in auotlier British co. which luui 
its head office k board of dii't'ctors m 
Australia, though it had a London committee 
for regist(‘ring transfers of shaD's cV issuing 
certitieat.es. 'J’he eo. liaving doelared a 
ilivideiid i lJchl : as tfie co. holding the 
shares was r(‘sid(‘nt in England A: tlx' local 


PART III. SECT. 30, SUB-SECT. 3.— 
B. (f). 

e i. .] — A Hhareholder, who Ih 

present at a inoetinpr of shareholders, 
can waive hi« ri^ht io be priveii notice 
of the intention to move a specia] 
resolution ; the driving notice ol such 
intention is only prescribed in order 
to give shareholders tinjo U) consider 
the mattor. — Re Excel Footwear Uo., 
E.r p. Nova Scotia Trust CX)., 11923] 
3 D. L R. 212 ; 50 N. S. R. 195 ; 
3 C. B. R. 748.— CAN. 


PART III. SECT. 30. SUB-SECT. 3.- - 

D. (b). 

■q. Necessity for quorum at commence- 
ment — <S: at time of voting.}— -At the 
outset a majority of the Issued shares 
were represented at the meeting, but 
some of the shareholders withdrew 
& at the time of the voting there was 
no longer a quorum : — Held : meetings 
of shareholders are to be governed by 
the same rules as to quorum & pro- 
cedure as apply to parliamentary & 
municipal bodies except where the 
statute or bye-laws otherwise provide ; 
& the shareholders* meeting therefore 
was a nullity failing for want of a 
quorum, & the bye-laws were not 
properly passed. — Lumbers v. Fretz, 
11929] 1 D. L. R. 51 ; 63 O. L. R. 190. 
—CAN. 


PART III. SECT. 30. SUB-SECT. 3.-- 
D. (c). 

3785 ii. To give rastirtg vote — 

For whai purposes to he ejcerctsrd ] — 
Re (XiTZEN’rt Coal Sz Fokwahdino (Jo 
(Out.). 11927] 4 D. L. R. 275.— CAN. 

PART III. SECT. 30, SUB-SECT. 3.— 
D. (d) i. 

3801 i. Interested, directors 

cP shareholders.] - Directors & other 
Bharehohi<’r8, implicated in a breach 
of trust with respect to the co.’s pro- 
perty, are not entitled to use tluiir 
votes at a general meeting, called for 
the purpose of deciding whet-luT the 
co.’s name bo retained as pltf. or 
struck out in an aclaoii begmi In the 
name of the co. &: in that of a bhare- 
holder suing on behalf of hiinsiif & 
all other shareh<»ldei*s with ix'sjJt'Cl to 
such broach. — T heavens & Canada 
Nation A i. Fire 1nhuranc3E Co. v. 
Great Wert Permanent Loan Co 
(No. 2) (Man.), [1927] 3 W. W. R. 486. 
—CAN. 

sr. Necessity for concurrence of joint 
shareholders.!— Joint holders of shares 
must concur in voting upon them unless 
the byc-laws of the co. otherwise pro- 
vide. Defts. were not entitled to vote 
upon shares held by them as trustees 
jointly with other persons, who were 
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not present or assentinu:. -Li:Mni'’Tts c. 
Fretz, 11929] I 1). Ji. R. 51 ; 62 

(). L. I‘v. 190.— CAN. 

PART III. SECT. 30. SUB-SECT. 3.- 
D. (d) iii. 

st. No amendment of vote — After 
vote cast,] — Hauricu, etc. r. New 
Zevlanu> Sounds Ifvmto Klecj'ur’ 
(JONUESrtiONK, Ltd., [1927] N. Z. L. R 
589.— N Z 

sv. 7/oir demanded— I )em(nKl by 
sjjrnfied number oj tneniber<^—Protie.^ 
not tnrlvded. 1 --Cos. 1 S92, s, 4 S (3), 
provides that a demand for a poll of 
members of a co. must he made hv a!, 
least two members : — tleld : a tlemand 
by a member personally present &z 
holding proxies for tuo other 
members not personally present uas 
not a demand wltlnn this sect - Re 
RU0DE.S1A\ M \NITFA('TTTKI\(J C'o., LTJ)., 

[19271 S. A. S. R. .310.- AUS. 

PART III. SECT. 30. SUE-SECT. 3.— G. 

3897 i. When eoiirl }i\U nderfere — 
3*0 summon meet mg J If on an 
appliealion to hliiKe out- tlu naim^ of a 
CO. uhich luiH been used as pltf. with- 
out authoiity, there is any nuisonahle 
doubt as to thi‘ u isla-s of the share- 
holders, the et. has pouor to order the 
direetoiH to summon forthwith a 
general meeting of the shareholdiTs 
fo ascertain tlu^ir wislies.— L eavens 



Cases 3984a- 4026. 


English and Empire Digest Supplement, 


]i.al)ita.ii(>n of the shares was in England, the 
debt r?i*atod by the declaration of a dividend 
was situate in England.- -I'Ass v. British 
Co. (Australia), Ltd. (192(5), 42 
T. L. K. 771 ; sub nom. London & South 
American Investment Trust, Ltd. r. 
British Tobacco Co. (Australia), Ltd., 
[1927J 1 Ch. 107; 9(5 L. J. Ch. r>S ; 13(5 L. T. 
430; 70 Sol. Jo. 1021. 

3947. Add. Annoiatiou Mentd. Wold v. Petrc, 
[1929] 1 (;h. 33. 

3948. Add. Annotation : — Refd. Rc A Debtor, 
{1927] 1 Ch. dlO. 

3954. Add. Annotation : — Mentd. Rc City Equit- 
able Fire Jnsce. (1924), 40 T. L. K. 664. 

3959a. Arrears of dividend — Distribution.] — The 

mcTuoranduin of assocn. of a co. provided for 
the payment on the ordinary shares of the 
oo. of a cumulative dividend not exceeding 
.5 yier cent, prr annum & frir any balance of 
profits being a])])lied for the benefit of a 
garden city or its inJiabit-ants. Art. 129 of 
the arts, of a,ssoen. jirovided that, subject 
to the rights of holders of d(*bentures 
prefer(in(!e shares, tin* net profits of the eo., 
after providing for a reserv(‘ fund A: for 
(leproriatiun, “ shall be divided by way of 
dividend among tiio members in jiroportion 
ti) the amount i>aid on the ordinary shares 
luild by tlnmi )‘esi)ectiv<'ly, but so tbati the 
divhlends upon the ordinary shares for any 
y('ar shall not exceed the aggr(‘gat/e j*ate of 
5 j>er cent, per ayinxini. The surplus of the 
net profits of tJu* co. after payment, of sucli 
dividends A the amount. nec(‘ssary to mahe 
uj) dividends for j)a,st years to th(‘ rat-e of 
n per c(‘rit.. per oxuiuni shall lie applied ” 
for t/he IxTiefit of f-lu^ town or its inhabit-ant.s 
as therein mentioned. The co. from time to 
time over a number of y(*ars issued ordinary 
shai'es. LVoni 1004 to 1917 no dividend was 
Tiaid on tlie oi’dma.ry sluires, A it was only 
since 1923 that a full dividend of 5 ])er cent, 
liad h(‘<‘n paid. 3'hcre were now profits 
available for payimuit of arrears of dividend, 
after jiayment of t.lie dividend for the current 
year, but not suflici<ujt to pay the whole 
of the arrears ; the fund available 

shcjuld be dist7*ibut.(*d ra.t.;ibly among tlie 
bliareljoldei’s aeeor<ling to tJie respective 
amounts of the aiToars of dividend payable 
on the shares lield liy them respectively. — 
First Carden City v. Bdnham-Carter, 


[1928] Ch. 63 ; 97 L. J. Ch. 62 ; 138 L. T. 

222 . 

3984. Add. Anxiotatiojis : — Consd. Re Speir, Holt 
V. Speir, [1924] 1 Ch. 359; 1. 11. Comrs. v. 
Fisher’s Exors., [1926] A. C. 395. Folld. 
I. 11. Comrs. V. Wright (1926), 95 L. J. K. B. 
982; Rc Taylor, Waters tx. Taylor, [1920] Ch, 
923. Distd. Re Bates, Mountain ik Bates, 
[1928] Ch. 682; Parker Chapman (1928), 
138 L. T. 729. Refd. 1. B. Comrs. v. Burrell, 
[1924] 2 K. B. 52 ; I. R. Comrs. v. Doncaster 
(1924), 93 L. J. K. B. 338 ; Re Railways Act, 
1921, Rc Standard Charges Schedule (1925), 
94 L. J. K. B. 304. 

3988a. .] — Tuornycroft (J. I.) & Co., 

Ltd. V. THORNYCROF'r (1927), 44 T. L. R. 9. 

3990. Add. Annotation Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
77L 

3991. Add. Annotation : — Consd. Collaroy Co. r. 
CitTard, [19281 Oh. 144. 

3992. Add. Amtolalion : — Consd. Collaroy Co. v. 
Ciffard, [1928] Cli. 144. 

3993. Add. Annoiaiion :-—QQnsd. Collaroy Co. v. 
Gill’ard, [1928] Oh. 144. 

3994. Add. Amwiaiion : — Consd. First Garden 
City V. Bonham-Carter, [1928] Ch. 53. 

4007. Add. Annotation : — Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 

4019. Add. CituHon 93 L. J. Oh. 49. 

4020. Add. Annoiaiioyxs : — Ab* to (1) Refd. I. R. 
Comrs. V. Fisher’s Exws., [192f)] A. C. 395 ; 
( ’otter V. National Union of Seamen, [1929] 
2 Ch, 58. As to (2) Refd. British America 
Nickel Corpn. r. O’Brien, [1927] A. C. 369. 

4023a. Writing back to profit account — 

Profits written off in excess ol requirements.] 
— A co. which applies its profits in witing 
olT a corresponding amount of the value of 
the goodwill, instead of cai'rying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly c.api- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 
proper requirements. — Stapley v. Read 
Brothers, J^td., [1924] 2 Ch. 1 ; 93 L. J. Ch. 
513 ; 131 L. T. 629 ; 40 T. L. R. 442 ; 68 
Sol. Jo. 519. 

4026. Add. Annotations : — Refd. Parker & Cooper 
V. Reading <te James (1926), 96 1j. J. Ch. 23; 


V. CiHKAT West Peumxnext TjO\n 
Co., II ‘127] 2 W. W. U. 000 , 00 Mini. 
J.. R. 000.— CAN. 

PART III. SECT. 30, SUB-SECT. 7.~B. 

3935 ii. nrsnjiition suffiartU ~ 

liltr~Utw nnnrcei^sarii.] — James v. 
RJsAVEU rONHOLlflATED ]\IlVES, LTD., 

[10271 3 D L. R. J03 ; 00 U. L. R. 
420.— CAN. 

PART in. SECT. 30, SUB-SECT. 7.— 
D, (al. 

sb. General rale.] — A ro. cannot, 
realist! IIh tTitli-e assets &, having 
set asiile an ainouni to its nominal 
eapital & dlstOiarged its habilitit‘s. 
divide the Hiirnlns ah income or profits 
iimler the giuse of declaring a dividtTid. 
— Davison v. King, [1020] N. I. ]. — 
IR. 

PART III. SECT. 30. SUB-SECT. 7.— 
G. (a). 

q i. Valid.] — A co purported 


to allot unissued shares to a director 
in eoo'-i deration of his aerviecs t,o the 
eo. • — Tldti : there heingf n surplus 
avnilaliU* for distrihution by way of 
djv!d<*nd iiniong the shaieholders, it 
wa*- open to the co to deal uith the 
surplus as they thought fit, ^ the shares 
well* validlv i^sut'd. — lie Doken- 
WEVDs, Lti> ; [1024 1 3 1). L. R. 11 8 . ,55 
O. L. R 413.— CAN. 

sf. Allotmrni of shares held in anrtiher 
com pany — Validity, j — J ames e 1 Ieavek 
CONrtOlilDATET) MINES, LtD., [1027] 3 
D. L. R. 163 ; 00 O. L. R. 420.— CAN. 


PART III. SECT. 30, SUB-SECT. 7.— 'I. 

3991 i. liiflhls of sharchnhlers of 
ramnlaio'c preference shares — Company 
in liquidation.] — lie Nkav Zealand 
Hardware Co., Ltd., [192C] N. Z. 
L R 70— N.Z. 

sh. Undeclared dividend — Whether 
liaJbihty of company — Contract for sale 
oj ^hare8.]~F. gave an option to 

376 


purchase a block of common Hhares of 
a company, which purchase would 
give the piirohaHcr coutrol of the co. 
The optionee required that h. furnish 
an accountant’s statement showing the 
company’s assets & liabilities profit 
A" loss to Aug. 31, 1926, & an affidavit 
that the eo ’s liabilities would not 
exceed the amount showm by such 
etatement, A statement & affldarit 
were furnished, & tlie aeeeptanee of 
the option was expressed to be based on 
said statioment. Vroferenee shares had 
been Issued by the co. non -participating 
& non -assessable, entitling the holders 
thereof to n first, tlxod, cumulative 
dividend of 8 per cent, per annum : — 
field : cumulative dividends on pre- 
fereneo shares, to Aug. 31, 1926, 

undeclared & unpaid, constituted a 
liability of the co. within the meaning 
of the contract, & should have been 
included such in the said statement. 
— P'AiHHAi.L V. Butler, 11928] 3 

D. L. R. 161 ; [1928] S. C. R. 369.— 
CAN. 



Kerr v. Marine Products (1928), 44 T. L. R. 
292. 

4028. Add. Annotation : — Mentd. Messager v. 
British Broadcasting Co., [1927] 2 K. B. 543. 

4036. Add, Annotation : — Refd. Dcuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 420. 

4037. Add. Annotations : — Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 420 ; A.-G. 
V. Leeds Corpn., [1929] 2 Ch. 291. 

4037a. .] — Parkeu &; Cooper, Ltd. v. Read- 

ing, No. 3100a, ante, 

4046. Add, Annotation : — Consd. Kirby v, Wilkins, 
[1929] 2 Ch. 444. 

4048. Add, Annotation : — Distd. Kirby v, Wilkins, 
[1929] 2 Ch. 444. 

4050a. Under agreement — To repurchase 

shares — Allotted in consideration of advance 
to company — Lender requiring repayment of 
loan.] — Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
business man/iger of a limikid co. of w'liicli 
the two defts. wore directors & shareholders, 
entered into a written agreement with the 
CO. &; defts. to advance to the co. a sum of 
£1,500 by the purchase of 1,500 £1 preference 
shares of the co., the repayment/ of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
til at agreement, to procure the repurchase 
of* the shares a.t jiar & to secure the purchase 
money therefor by accepting bills drawn 
by j)ltf. ; & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its pai*t of 
the agreement. Pltf., accordingly, advanced 
£1,500 to the co., &; ac(;epted transfei*s from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf conkained 
therein gave the co. notice to terminate the 
agreement <te required the (;o. to procure the 
repurchase of the shares & to accept his bills 
for £1,500 ; but the co. refused to comply 
with those requirements & denied liability 
under tlie agreement on the ground that the 
performance of it would involve a purchase 
by the co. of its own shares, would there- 
fore be ultra vires & illegal. In an action 
against defts. under their guarantees ; — 
Held : the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it Wiis intra vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, ultra 
vires the co. & therefore unenforceable could 
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not be maintained ; &; pltf. was entitled to 
judgment for £1,500 with interest. — Garrard 
V. JAME.S, [1925] 1 Ch. 010; 94 L. J, Ch. 
234 ; 133 L. T. 201 ; 09 Sol. Jo. 022. 

4072a. Subscribing towards costs of litigation 

between members — Company for protection 
of interests of medical practitioners.] — 
Bloxiiam V. Mkoioal 1)efen( e Union, Ltd. 
(1894), 10 T. L. U. 381 ; 38 Sol. Jo. 288, C. A. 

4074. After this case for Remuneration of 

directors.] read “ Remuneration — Of 

directors.] ** 

4080. Add. A}inoialion : — Refd. British Insulated 
& IJelsby Cables v, Atliertou, [1920] A. C. 205. 

4087. Add. Annolation : — Refd. British America 
Nickel t^orpn. r. O’Brien, [1927] A. C. 309. 

4094. Add, Anyiotations : — Consd. Kredithank 
Cassel G. m. b. H. v. Sclienkers, [1927] 1 

K. B. 820. Refd, Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton r. Nolhard, 
Lowe iV:. Wills, [1927] 1 K. B. 240,; Liggett 
(Liverpool) v. Baulays Bank, [1928] 1 K. B. 
48. 

4095a. -.1 — Deft, bank iicglig(‘ntly Sc. in breach 

of the iiistruetKins given by their customer, 
pltf. CO., paid eheciues di’ivwn on the co.’s 
a,(;c()imt signc‘d by one diri'd-or only : — 
Hehl : tlie bank being ]>ut on inquiiy Sc> 
being negligent, as the jury found, W(M*e not 
entitled to rely^ on Hie I'ule m Jtotfal Brifisk 
Bank v. Turquund, No. 40!H, V/ assume tliat 
a signature pur])orting to bt‘ tliat of a new 
director \vas that of a. ]>(‘rson iluiy ap]>ointc‘d. 
— UiuGETT (H.) (Liviouroojd, Ltd. v. 
Barclays Bank. JjTd.. [n»28| j K. H. 48; 97 

L. .1. K.B. 1 ; 137 L. T. J 13 , 43 T. L. 11. 419. 

AuiioUit wn : — Mentd. Llovds HatiL: v. Cljaileied Rant of 
iirlia, Australia iSc China, llh'JiM 1 K. li. lo. 

4100. Add, Annotation : — Consd. (’otter v. National 
Union of S<‘am(iii, [19291 2 Ch. 58. 

4104.a. Disputes between directors.] — 

Stanfield V. Gibhon, [1925] W. N. ll. 

4108. Add. Annoiahons: — Mentd. SeJineidcrs v, 
Abrahams, [1925] 1 K. B. 801; Clark v, 
WestawTiy, [1927] 2 K. B. 597. 

4117a. .] — PAitKER A(kx)i‘ER, T/ro. 

V. Reading, No. 31(U).i., ua/r. 

4129. Add. Ayinotalion : — Refd. Leyt(3n U. D. C. 

V, Wilkinson, 11927] I K. B. 853. 

4142. Add. Annotation ; — Refd. British Thomson- 
Houston Co. V. Sterling Accessories, Same v. 
Crowther Sz. Osborn, [1921] 2 Ch. 33. 

4144. Add. Annolation : — Consd. Havana (hgar A 


PART III. SECT. 31, SUB-SECT. 2.— B. 

n i. .] — He Inkiu Shok Co., 

[11)211 4 D. ].. IL f;2f) : 6 C. B. It. 167.— 

CAN. 

4051 li. .1 — It is not vlira Hre.s 

a CO. to receive a transfer of its shares 
to itself in coinpromlso of an action. 
At least the co. is cfatopped from setting 
np such a plea after taking the boncht 
of the com promise. — R J. Lane, 
Ltd., Hrp. Mti.lioan, [1924] 1 D. L. R. 
269 : 4 C B R 308 —CAN. 

4051 iii. .1 — Knectitel Mototi 

Co., Ltd. r. Worden (Sask.), 11923] 
2 D. L. n. 839 ; [1923J 2 W. W. R. 
154.— CAN. 

PART III. SECT. 31, SUB-SECT. 2.— I. 

n i. .] — Where a <‘0 assigned 

Tiionev to secure payment of a delit 
owing to tlie aBsigucc hy another co., 


with w’hlrli till! assignor co, had no 
prior or conteinporaiieous ogreoniont : 
— field : the eo.’s iiicmorandnra of 
aspocn, gave it no such power. — 
Arrotsford Lumber Co. v. Steven - 
Hov, [192.6] 4 D L. R. .'iCO ; [192.6] 3 
W. W. R. 451.— CAN. 


PART III. SECT. 31, SUB-SECT. 2.— K. 

sh. /'fmrr limited to aegniiahnn of 
investments— No right to registrotion of 
mortgage charge.] — He Mutuai. In- 
vestments?, Ltd., [1921] 4 D. L. R. 
1070 ; .60 O. L. R. 29.— CAN. 


PART III. SECT. 31, SUB-SECT. 3.— C. 

4083 iii. .] — He PAriFio 

Coast Coat. Minks, Ltd. ^ Hodges 
(B C.), [1920] 4 D. L R. 7.69. [192(5] 

3 W. W, R. 378.— CAN. 


PART 111. SECT. 31, SUB-SECT. 3.— D. 


4094 i. Vresamp! am that poinrs 
prnpryhf cjrern'frd ] - -'Vhr pr<‘Md< !it 
nuMiHgi'i’ of fi eo., who w\'is persorMlly 
I inch'hted to u btOik, nifoiim'd it itiet 
the eo. was Indehted tf) him foi 
& the hank induec'd him to gi\c it the 
co.’s note nuidc to him 

indorsed to the Imidv. in <m ae-tioii 
on lhi5 note the eo eontetulvd that 
t]i<*re was no debt doe to lh«' iiMuager 


because no resolution aulfioTiMiig T)ny- 
incut of a Halil IV to him had been 
passed lUh! : the passing of siuii 
resoliiilon was a malter of mt-ernal 
management, A the tiank wins not 
bound to sei' tliat it had hi'cri passed. 


Canadian Bvnk of Covimerce v. 
Dtoneer ]'’\rm Co., Ltd. N, Halt. 
(Sask.), [19271 1 I) h. JL 772 ; [19271 
I 3 \V\ W. R. 312. CAN. 



Cases 4144— 4297a. English and Empire Digest Supplement. 


Tobacco Factories v, Oddenino, [1924] 1 Oh.' 
179. 

4145. A c/d. Annoiaiinn : — Refd. Wiggins v, Lavy 
(1928), 44 T. L. R. 721. 

4166. Add. Annotaiions : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Noihard, Lowe Wills. [1927] 1 K. B. 2iC; 
Liggett (Tiiverpool) v. Barclays Bank, [1928] 

1 K. B. 48. 

4170. Add. Annotalions : — Consd. Underwood v. 
Bank of Uverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Notliarcl, T.owe & WUls, [1927] 1 K. B. 240. 
Refd. Krcditbank Oassel O. m. b. IL v. 
Schenkers, [1920] 2 K. B. 450. 

4170a. Houghton & Co. 

V. Nothaud, Lowe tV:, Wills, No. .3157a, 
aydc. 

4191. Add. Annotation : Re City Equit- 
able Fire Insce., [1925] Oh. 407. 

4232. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1920] 2 K. B. 450. 

4236. Add. Annotation : — Refd. Kreditbank Cassel 
G. in. b. 11. V. Sch(*nk(*rs, [1920] 2 K. B. 450. 

4237. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, (1920] 2 K. B. 4.50. 

4239. Add. Annotationft : — -Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1921] 1 K. B. 775 ; Kreditbank Cassel 
G. XU. b. 11. e. Schenkers, [1927] 1 K. B. 820. 


Refd. Houghton v. Nothard, Lowe & Wills, 
[1927] 1 K. B. 246; Liggett (Liverpool) v. 
Barclays Bank, [1928] 1 K, B. 48. 

4240. Add. Annotation : — ^Mentd. British «& North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

4256. Add. Annotation : — Refd. The Hayle, [1929J 
B. 275. 

4258. Add. Annotation : — Mentd. Humphrey & 
Denman v. Kavanagh (1925), 41 T. L. R. 
378. 

4267. Add. Annotations : — Apld. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 
70. Refd. Newsholmo v. Road Transport & 
General Insce., [1929] 2 K. B. 350. 

4272. Add. Annotation: — Refd. The Hayle, [1929] 
P. 275. 

4278. Add. Annotations : — As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 
Generally^ Mentd. Cassidy v. Daily Mirror 
Newspapers, (1929] 2 K. B. 331 ; Tolley v. 
Fry (1929), 40 T. L. R. 108. 

4282. Add. Annotation : — Refd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

4283. Add. Annotation : — Refd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

4297a. Compulsory form of document 

to be used by members.] — Re North op 
England Protecting & Indemnity Assocn. 
(1929), 45 T. L. R. 290. 


PART III. SECT. 31, SUB-SECT. 4.— 
B. (b). 

b1. NtvlHF'rci'v —Arrad hy constahlc 
enijdoyut hy rmnpany ] — Wliere a co. 
haw Hta1,\iti)rv powci* to employ 
praetieallv, to ni>p<»int constablcH be 
a (jormtablc so apjiointecl aoth nogli- 
g(Mitly in atteinjiting to eifeet an 
arrest In the courHe of hiM (‘TnT>l(»vinent. 
hy the eo. he rendcirH the eo. liahic for 
the (lannic:e eauHC'd thereby. — V kinj'I'ch 
r. PONP (!\NA1»1AN I’ACIKJt’ liv. Co , 
IHJ2S] 1 W. W. K. 4 HI ; Td) Can. Olni. 
Caa. 27:i ; 37 Man. L. li. 135.— CAN. 

PART HI. SECT. 31, SUB-SECT. 4.— C. 

ki. A {lent for sole of hands 

Bonds not issued in compliance vnlh 
Acts.\ 'Where hondK are artnallv 
exeeuted hv a co theA cannot he Hind 
not to exist as l)onds oven tlionffh, 
lieeause of non -compliance witli l-he 
requirements of the Cos. Act, the> are 
not leprally valid ; be, tbert'foro, a 
person wiio as aprent for tiu3 co. be with- 
out fraudulent lutent. induces another 
to buy such bonds from it cannot he 
liable in damapres merelv on the prround 
of an im])lied representation that tlie 
bonds are le^fally valid, since, even if 
such rcTirehentatlon can he imTilled & 
It i»roves to be false it i.s a representation 
In i>oint of law. — K wankr v. H()V^^TKV 
(Alta.), [J92S1 4 D. L. R. 907 ; [19281 
3 W. W. 11. 207.— CAN. 

PART III. SECT. 31, SUB-SECT. 4.— D. 

4154 L Whether valid,] — Price v. 
Ikdiana-Albeuta Oil Co. (Alta.), 
[1920] 3 D. L. R. 82.— CAN. 

PART III. SECT. 31, SUB-SECT. 6.— 
A. (b) li. 

4176 Iv. .]— i?r Red Deer 

Miixtno & Elevator Co., Stratford 
Mill Building Oo.’s Ci.aim (1907), 
7 W. L. R. 284 ; 1 Alta. L. IL 237.— 

CAN. 

b i. — Be Red Deer Miixino 

& Klevaiou Co., Stiutfoud Mill 
Building Co.’s Claim (1907), 7 

W. L. R. 284 ; 1 Alta. L. R. 237.— CAN. 

c. Reaii“4178 i." 


PART III. SECT. 31, SUB-SECT. 5.— 
B. (a). 

s i. .] — Before the incor- i 

povai.iori of a co. a partner in the name 
of tlie iiartnerslilp entered Into an 1 
aerreement with pltf., under which pltf 
undertook the sale of products on a 
comniiHsion basis. The agieement on 
its face sliowetl tliat pltf. was to operate 
on iiehalf of the eo. tlicn in process of 
incorporation : — Held : cominissions 

earmuJ after incorporation of the co. 
were not reeovi*rablo airainst th»' 
partnership ; but to recover from tiu' 
eo. pllf. would not he bound to prove 
an express contract by the co , as the 
Tierforrnauce & acceiitanee of ids 
services raised an Implied contmet to 
pay. — P ower v. FjDMOnton .Lumber 
Exchange (i920), 3 W. W. R. 10 ; 
53 D. L. R. 4«8. — CAN. 

a i. Sale of goods.] — Be J. K. 

Morgan, Ltd., Ex p. J. & G. Garaient 
Mfg. Co. (Out.). [1926] I D. L. R. 
882 ; 8 C. B. K. 52, — CAN. 

PART III. SECT. 31. SUB-SECT. 5.— 
B. (b). 

4209 vii. .] — Prior to the iucoi- 

poratlon of pltf. co., a document con- 
taining: the torniB of a proposed contract 
between it & deft. co. wo.s executed & 
lianded to the organisation committoe 
of pltf. CO. as evidence of the fact that 
defts. were willing: to enter into the 
cont.iact as soon as pltf. co. should 
liave become Incorporated. After pltf. 
CO. had become Incorporated & re- 
ceived its cortlflcate cntltUiig It to 
coniraenoc3 business it duly executed 
the document, & the contract was 
fcliereaftor acted on : — Held : pltf. co. 
was entitled to sue for damages for 
bR‘ach of such ooniract.— A wbooiated 
Growers of British Columbia I td. 
V. British Columbia Fruit LaiG), 
Ltd., [19251 1 D. L. R. 871 ; [1925] 1 
W W. R. 505 ; 34 B. G. R. 53,3.— CAN. 

PART III. SECT. 31, SUB-SECT. 6.— 

A. (0). 

k i. Solicilor.] — Bank of 

British North America v. St. John 
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Quebec Ky. Co. (N. B.) (1020), 
52 D. L. H. 557.— CAN. 

PART HI. SECT. 31, SUB-SECT. 9.— A. 

p i. .]-Ucld: (1) 1908 Act, 

s. 9, did not limit alteration of the 
memorandum of assocn. to an altera- 
tion of tlie objects clause, inasmuch 
as the whole objects of a co, wore not 
necessarUy contained in that clause : 
(2) a proposed alteration being designed 
for f ho better attainment of the ohji'cts 
of the CO., a petition lor confirmation 
of the alteration bhould be granted. — 
Incorporated (ilLARGOW Dental 
lloHPiTAL V. Loiu) Aj>vouate, [1927] 
S. C. 400.— SCOT. 

q i. Incorporation abroad.] — A 

CO., registered under Cos. Acts, presented 
a petition foi an alteration of its memo- 
randum of asHocn. by the addition of 
a pi>wer “ to j)rociiro the co. to be 
incorporated, registered, or roeoguised 
in anv foreign country.” The ct., 
wliile sancfioning the power to procure 
the registration or rocognitlim of the 
CO. ill a foreign country, refused to 
confirm the power to procure its bioor- 
poration there. — He Tayside Floor- 
cloth Co., Ltd., [1923] S. C. 590. — 
SCOT. 

4308 iv. .] — A cemetery co. 

sought additional power to act as 
” Bt-ono & marble cutters, masons, 
q uarners & sculptors, floriHt.H, gardeners, 
& undertakerB. ” The ct., in the absence 
of evidence of any convenience or 
advantage to theco., restricted the new 
powers by limiting them to powers to 
bo used in oonDectioii vkdth, & as 
incidental to, the oo.’b main bual- 
ness of cemetery owners. — K dinburgu 
Southern Ceaietbry Co., Ltd., [1923] 
S. C. 867.— SCOT. 

4308 V. .] — A reversionary co. 

presented a petition for confirmation 
of a special resolution by which it 
was proposed to alter It-e memorandum 
of assocn. by adding powers to carry 
on, along with Its existing business, 
that of trust Investment, 8c to soil or 
otherwise dispose of the whole or any 
part of its property & assets for 
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4821a. Society not lor profit.] — provision in a 
memorandum of assocn. of a society not for 
rofit, registered under 1807 Act, & authorised 
y the Board of Trade under sect. 20 of that 
Act to dispense with the word “ limited,” 
that in certain events the liability of members 
shall be unlirnittjd, is not a provision in the 
memorandum “ with respect to the objec-ts 
of the CO.” under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 
confirmed by the ct.-— iie Society for 
Promoting Employment op Women (1927), 
71 Sol. Jo. 583. 

4377. Add, Amiotation Consd. Tvirby v, Wilkins, 
[1929J 2 Oh. 414. 

4893. Add. Annotation: — As to (1) Reid. Re City 
Equitable Fire Insce. (1924), 40 T. L. 11. (504. 

4403. Add, Annotations : — Mentd. Agricultural 
WHiolesale Soc. th Biddulph A; District Agri- 
cultural Soc., [1925] Oh. 709; Rc WTIts & 
Somerset Farmers (1928), 98 L. J. Ch. 17. 

4427. Add, Annotation : — Consd. Agricultural 
Wholesale Soc. v, Biddulph & District Agri- 
cultural Soc., [1925J Ch, 769. 


4436. Add, Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929J 2 Ch. 58. 

4458. Add, Annotations : — Refd. Russian Com- 
mercial & Industrial Bank v, Comptoir 
d’Escompte de MuJhouse, Banque Inter- 
nationale I)e Commerce De Petrograd v, 
Goukassow (1924), 40 T. L. H. 837 ; Swedish 
Central By r. Thompson, [1924] 2 K. B. 255 ; 
Todd V, Egyptian Delta Land & Investment 
Co., [192SJ 1 K. B. 152. Mentd. Bohemian 
Union Bank v. Austrian Property Admini- 
strator, [1927] 2 C’h. 175; Todd v. Egyptian 
Delta Land A Investment Co. (1927), 90 
L. J. K. B. 554. 

4488. Add. Annotation: — As to (1) Refd. (k»tter 
V. National Union of Seamen, [1929] 2 ('li. 58. 

4524. For this number read “ 4525.” 

4525. For this number read “ 4524.” 

4526. A dd. A nnoiaiions : — Refd. Beckitt r. Barnett, 
Pembroke it Slater. [1928] 2 K. B. 214. 
Mentd. Auchtcroni v. Midland Bank, [192Sj 
2 K. B. 291. 


Biich conflldorat-lon as jt initjht tbiuk 
fit, &, In particular, for aiiaros, 
stock , debentures, debenture stock, or 
securities of any company purchasing 
the same. The ct. confirmed the 
alteration holding, with regard to Ihe 
nroposeii power to sell, tliat It did not 
involve a sale of the undertaking hut 
merely of ahsets, & in view of tlio 
extension of tlie co.’s inisiiicss, was 
gerinune to its operations as an invest- 
ment CO. — MK'I'UOPOLITA N I iF.VKltSlONS, 
Ltd,, L1U28] 8. C. 180,— SCOT. 

ri. .] — A CO. sought the addition 

of a power l,o sell, let on rent, or lease 
the undertaking of the eo., or any 
branch or part thereof. The ct. re- 
stricted the power to any branch or part 
of the undertaking . . being an 

adjunct to the main imdcrtakmg. — /fe 
Tayside Flooui’lotu Co .Ltd., 11923] 
8. 0. 590.— SCOT. 


PART III. SECT. 82, SUB-SECT. l.-C. 

q i. . I — Deft, co iiought 

land from pltfs., & in payment therefor 
transferrcMl to pltfs. a bhick of shaiCb 
in another co., agreeing to re-purchase 
from pltfs. at a fixed iirlee, on or l>/*fore 
a fixed day, the shares, or as many of 
them as should not liave been pre- 
viously sold or transferred by pltfs. : — 
Held : the agreement to re -purchase 
was ultra vires deft. eo. a.s (’ok. Act, 
8. 41, expressly prohibits a purchase 
of shares in another co. — (iitANT v. 
Domixion Loose Leaf Co. (1921), 
6G O. L. R. 43.— CAN. 


PART in. SECT. 32. SUB-SECT. 2.— 
B. (a). 

4401 i. Und£r power in memo- 

randum — For shares in another corn- 
pony.] — Such sale does not necessarily 
involve winding up, &, wdieix^ tli(! 
directors’ authority is derived from a 
vote of the ahareholder.s, a majority 
vote is suiflclent. — Hkmstreet v. 
North West Biscuit Co., 11920] 2 
D. L. R. 829 ; [19201 2 W. W. R. 160 ; 
22 Alta. L. R. 233.— CAN. 

g i. Land acquired for carrying 

on company's undertaking-^ompanieji 
Act, H. N. O., 19H (c. 178). s. 24.]-- 
Re Allan Brown's, Ltd. & Duvall, 
[1927] 2 D. L. Jt. 991 ; 00 U. L. R. 
267.— CAN. 

PART III. SECT. 32. SUB-SECT. 2.— 
B. (c). 

o I. .] — Dadson V. Guest (Sosk.), 

[1927] 3 D. L. R. 530.-- CAN. 


PART III. SECT. 33, SUB-SECT. 1. 

sn. Institution of proa edmgs — 
Necessity to employ solivitirr.] ~ A co. 
cannol iKsue a writ of Huuuuonh hv any 
one but a solr. — W esteun Puoduceus 
Mutual Hail jNsruANCK Co. r. 
Stewaht (Sask.), [1928] 1 \V. W. L. 
320.— CAN. 

PART III. SECT. 33, SUB-SECT. 3.— A. 

e i. .j — Deft. “ as the 

Uirgoht shareholder ** of a co. claimed 
damages tor false representation b made 
OB l<» the hiiHiriesB of Ihe co., whieii laid 
tlie eifect of dcprixing tlie co. of ith 
clientH : — Held • tlie cuubo of action 
alh'ged waH not defamation hut an 
injnria done merely to the co , for 
which tiie eo., & not an Individual 
shareholder, was entillcil to sue. — 
Good ALL v. IJoookndoouv, Lid., 
[192(51 App. D. 11.— S. AF. 

k i. Refusat 

VTuirrfssary vdtere no one to onthoris< 
use of name 1-~Mason ?. Liviviihtone 
(Alia.), 1192KJ 2 1). L. R. 799.— CAN. 

p i. .1 — A Khareholdrr 

suing on behalf of himself & all othoi 
shareholders can uiaintaiii an act ion 
alleging illegal use of the co.’s inone\, 
wdmn it clearly appears that an applica- i 
tion 1o the CO. to authorise such an 
action would bo futile. — H ouston e. 
Vk'Toria Maohineky Depot, Ltd., 
[1921] 2 I). L. R. 057 ; 33 B. C. R. 
425 — CAN. 

q i. .] — Farrell v Magic 

Rilver-Black Pox Co., [1921] 3 
D. L. R. 132.— CAN. 

t i. Using company's name as plaintiff 
— No authority to use immc — Doubt as 
to wishes of shareholders.] — If on an 
application to strike out the name of a 
eo. whhh has been used as pltf. wdth- 
nut authority, then* la any r<*asouable 
doulit as to the wdshes of the Hbare- 
liolders, the name ivill he allowx'd to 
remain until fhelr wiKhes are as<*er- 
talned. — Leavens v. Great West 
Permanent Loan Oo., 11927] 2 

W. W. R. (506 ; 30 Man. L. K. 00(5.— 
CAN. 

so. Several groups of shareholders 
claiming to represent company — Stay 
of proceedings.] —In company eases 
where there is an intAjrnecino warfare 
between factions, each claiming to be 
entitled to represent the co., the 
practice Is to direct the pnioeedings 
bo staved until after a meeting of 
shareholders has been held, & the will 
of the majority a.scertained. — Dumart 
Packing Co., Ltd. v. Dumart, [1928] 
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1 D. L. U. (510, (It (L 1j. R. 47S.— 

CAN. 

PART III. SECT. 33, SUB-SECT. 3.— 
D. (a). 

k i. Action by beneficial oinicr on 

behalf ofhirnselt cf all othi r shareholders. | 
— IJfld it was not open to pltfs. in 
a suit framed on behalf of theni-.elves 
& all other sharclifiblcTs of the co. to 
bring a suit as b“iicfieial owners of 
shares, agaioht tlie fo. for entorceinent 
of their henetnial lights (X that the 
wlnde of the allcgatioin N: rc'hcf asked 
with rcsjKsct to Hur)i hint must he 
struck out — Maas r. Me I \tosii 0 9-8), 
28 S. R N. S W. Ill ; i:> N. S, W. 
W. N. 107. -AUS. 

PART III. SECT. 33, SUB-SECT. 3.— 
D. (b). 

sq. l^nrcfjisteied shareholder .] — 

In an action w h(*rcin jiltf alleged that 
ho was a sliarcholdi*!* in deft. co. 
sued on behalf ol hlmsell all the 
other Kharcholdcis to compel tlie 
imllvidiiaJ defts. to uecount to the eo. 
for shares alleged to have been illegally 
obtained by them, it was held that, 
although pltf, w*as not a registered 
sh.iiehoJder. be had a sfutus t(» bring 
the action whether he was the beneficial 
ow'iiei oulilglit of the share.s alleged 
to he his or owned then subjoet to a 
charge in favour of Hie registered 
holder. — (J uodbun r. MiT(’iiKLL(Man.), 
11928] 1 W. W. K. 49, "i.— CAN. 

PART III. SECT. 33, SUB-SECT. 12. 

4535 i. Out of what fund-— Action by 
company for benefit of directors ] — 
While it is a well established rub* that 
directors may not use the e.o.V funds 
in payment of their own eosts, although 
such costs w^ould not have l>(‘(‘n 
incurred if they had not hei'n dn (‘ctois, 
yet it Is equally well esta[)Il^he<^ that 
directors acting as such wit Inn sia h of 
the co.’s powers os aio conlidcd to 
them & w'lthout gross negligence, 
cannot bo called upon to pa\ out of 
their own funds the cost*^ of di'fi iuiiiig 
resolutions passed hv tlu'iu in the 
interests of the eo., slrnplv hecaiise a 
pltf. has ehopi'n to inaUe tliem 
{ndlviduaib eo-chfls - Noui'iikkn’ Life 
ASSURAN'I'E (’o of <’A\\1)A V. 

McMaster, [192H! 3 1) L. R. 497; 
11928] S. C. R. 012.— CAN. 

PART III. SECT. 33, SUB-SECT. 13.— 
A. (b) li. 

»r. “ Credible testimony ” of in- 
ability to pay—lVhat is.] — In an action 
for reduction of a lease, lirouglit by 
a CO., defender was assoilzied & ob- 
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4568. Add, Annotation : — Menid. Deuchar v. Gas 
IJght & Coke Co., [1925] A. C. 691. 

4671. Add, Annotation : — Mentd. Re Railways 
Act, 1921, Re Standard Charges Schedule 
(1925), 94 L. J. K, B. 364. 

4593. Add. AnnotMion : — Mentd. Stumbles v. 
Whitley (1929), 46 T. L. R. 37. 

4607. Add. Annotation: — Consd. Garrard v. James, 
[1925] Ch. 616. 

4623. Add. Annotations: — As to (2) Consd. Kredit- 
bank Cassel G. rn. b. 11. Schenkers, [1927] 
1 K. B. 826. Refd. Underwood v. Bank of 
Ijiverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 216; Liggett 
(Liverpool) V. Barclays Bank, [1928] 1 K. B. 
48. 

4625. Add. A7}r}oiations : — As to (1) Consd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Houghton V. Nothard, Lowe & Wills, [1927] 
1 K. B. 216; liigg(‘tt (Liveriiool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

4628. Add. Annotation : — Mentd. Th(‘ llayle, [1929] 
P. 27.5. 

4630. Add. Annotation : — As to (2) Refd. Houghton 
V. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

4637. Add. Annotation : — Refd. Lemon v. Austin 
Friars Investment 'trust, 11926] Ch. 1. 

4637a. Whether certiticato securing Income stock 
is debenture.] — Belts., a limiWd co., issued 
certilicates for securing income stock, & a 
certificate wm issued to pltts. whereby the 
co. certified that it was indebted to them in 


a certain amount. The certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock pari 
passu. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.*8 registered office, 
wherein would be entered the names & 
addi’esses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holder's of tlrree-fourths in value of the 
certificaUiS. Pltfs. were refused inspection 
of the register, & brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 19U8 Act, s. 102, to 
inspect the register : — Hetd : the certificates 
were debentures within the sect., & pltfs. 
were entitled to the injunction. — Lemon v. 
Austin FaiAns Investment Trust, Ltd., 
[1926J Ch. 1 ; 95 L. J. Ch. 97 ; 133 L. T. 790 ; 
41 T. L. R 629 ; 69 Sol. Jo. 762, C. A. 

4639. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Lodge, [1928] 1 K. B. 1. 

4666. Add. Annotation : — Mentd. Guatemala (Re- 
publica de) v. Nunez (1926), 95 L. J. K. B. 
955. 

4676. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Lodge, [1928] 1 K. B. 1. 

4688a. Refusal to give information to 

debenture-holders — Acquisition of debentures 
from cestuls que trust at inadequate prices.] — 
Re Magadi Soda Co., Ltd., No. 7t09a, post, 

4690. Add. Annotation : — Refd. Re Automatic 


tallied an award of o^l^^nscs. Pursuers 
baviiif^ reelaiinetl, defiuider, fouiidmj? 
upon an unfavourable? bafauee-sboel 
of pursuers ubieii was about a year 
old, moved that pursuers Bboubi be 
riupurod to liiid caution f(U- cxijenses 
under I !M)H Act, s 278 Tlio ct n'fused 
tbe motion, as it did fuR appear by 
“ ei-ediblo tivstimony ” that imrsucrs 
would bo unable to tiay defender’s 
oxpousos If be were Huceessfiil in respect 
that a latei balanee-sboet ^bowed lliat 
tbe ImaneJal depression fiorn wbieli 
pnrsut*rb bad boon sutfcriiu? was 
jiaMsiniJr off, &, fiirtber, in respoet that 
imrsimrs bad a responsible direetorali' 
Hi a |)i‘ontable rocoi’d in tlu* past, & 
that there wa^ no sug^K-ivstion tlial an\ 
creditor was pressing: them for puy- 
meiiL which be was unable to jfot. — 
EniMBiTiton IOvTRurAiNMrovT.s, Lto v 
Htigvknson, 11P26J S. C. 848. — SCOT. 

PART III. SECT. 34, SUB-SECT. 1.— 
A. (a). 

4569 ii. ] — Zimmerman v 

a V DREW Motfierwell oi»' Oan., Ltd 
(Trijmtee) 110251. 3 1). L 11 953; 3 
\V W. il. 4 2.— CAN. 


PART III. SECT. 34, SUB-SECT. 1.— 
A. (b). 

sw. Klcvator companp — Bond for 
prxvc of elciaior.]— A eo u liose charter 

J irovides that it “ may acquire, own, 
ease & sell real eBtate.” & “ build. 
Bell, lease & otherwise deal with 
elevatorH, etc.,” & further “ may issue 
bonds bcarini; interest to fui amount 
not excoeilliiMf tbe cost of any elevator 
built by it,” bus the ]>ower to Issue 
Bueb bonds for the price of an elevator 
bought by it. — P oyal Tuvst Co. i\ 
Cheat NoRTnEUv Et.kvatoti Co. 
(190G), Q. R. 30 S. C. 499.— CAN. 

B i. .]— Altboiurb under 

Rural Telephone Act, 1920 (e. 90), 
8. 31, deft, eo is Implie<lly prohibited 
from borrow iiiff mouoy otlicrwlse than 
by the issue & sale of debentures, it 


has no power to make or irivo a pro- 
missory nt»te, yet, held in an action on 
a lU’omi.ssory note, Sc, in tbe alt-eriiative 
for money borrowed, that, sitiee tlu' 
monev was used bv «icft in puvin^r its 
leijitimate debts lii<;uii‘ed in (urrvmi? 
out tbe purposes of tbe eo pitf. was 
entitled to recover on the alternative 
cl.ajiii witl» intF'rest .it tin* rate. - 

SjMITii V. Kf.hose ItuuAi. Teleimfove 
Co , Ltd., ri928] 3 I). L R. 51 , 119281 
1 \\ . W. R. 970 ; 22 Saak. L. R. 

414. • CAN. 

sd. Co-operaiive livestock company 
incorporated under Companies AcL \ — 
Held : to have pow(?r to borrow. — 
Can’adivn Bank of Co.mmerce v. 
.ToiiNrtON (Alta.), tlJ)2(;i 4 D L. R. 
1179; 11926J 3 W. W. R. 013.— CAN. 


PART III. SECT. 34, SUB-SECT. 1.— B. 

ck. Power /o borrow <€* raise money — 
Mortqay€.\--lIcld . a mtgo. over part 
ol a eo ’s real estate fis security for 
a loan was justillcd — U nique Pro- 
FEuriES, Ltd v. Enijfean, [1927] 
N. Z. L. R. 244.— N.Z. 

PART III. SECT. 34, SUB-SECT. 2. —A. 

sni. Agreement postponiny hen of 
bondholders to lien oj lender - Ayrec- 
iiicni not siyru’d by all bo ndh older s .\ — 
lUld: bmdmp: on the bondholders. — 
Greene v. Ruogles (1891), 31 N. B. R. 
079.— CAN. 


PART 111. SECT. 34, SUB-SECT. 2.— 
C. (a) 11 . 

m i. .1 — Merchants Bank op 

Canada v. Hancock G884), G O. R. 
285. —CAN. 

PART III. SECT. 34, SUB-SECT. 2. - 
C. (b) i. 

r i. Issue before prospectus filed ] 

— M\RTiN r Clarkson. fl92fij 3 
D L R 29; .58 O. L. R. 618 ; 7 C. B. R. 
019.— CAN. 


sn. Unauthorised loan — Uecoverafdc.] 
— Douulah ?;. Mahitimf. United 
Farmers Co-of., Ltd., Wilson v. 
M V K I n M E U MTli; L) F AHME HH Co -O P. , 
Ltd. (N. B.), [1928] 3 I). L. R. 16G.— 
CAN. 

PART III. SECT. 34, SUB-SECT. 2.— 
C. (b) ii. 

k i. .] — Persons lend- 

ing money to a co. liave a rlpht to 
assume that tbe essentials of iiiUTtia] 
management have bcjen earned oiil by 
the eo — M\RriN v Clarkson, [1925] 
4 I) L. R 2 ; 57 O. L. R. 499 ; 5 

C. n. R. 835.— CAN. 


PART III. SECT. 34. SUB-SECT. 2.— 
C. (c). 

m i. .] — Whore dobentnros were 

issued before tlie co. bad tiled a 
pi’ospectus : — Held : even If tlie de- 
bentures were not valid in the hands of 
tbe debenture-holder, they wore valid 
In the hands of the pledifee to whom 
they had been assigned. — MvRTIN t\ 
CLARitsoN, [1920] 3 U. L R 29 ; 58 
O. L R 618; 7 0. B. R 619.-— CAN. 

PART III. SECT. 34, SUB-SECT. 3.— 
A. (b) i. 

p i. IPhethcr misfeasance 

claims included.] — Where a debenture 
purports to create a charge on “ the 
uudertakinK of the co. & all Itn pro- 
perty present & future Including un- 
ealletl capital.” misfeasance claims are 
included in such charge. — Re BuiCK 
SvLES, Ltd., 11926] N. Z. L. R. 24.— 
N.Z. 


PART III. SECT. 34, SUB-SECT. 3.— 
C. (a). 

sq. Mortgage of specific asseis .] — 
A co. deposited & pledged with 8c 
to a bank as security for repay Fnerjt of 
a loan all the liquid assets, including 
stock-in-procoss now or at any time 
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Bottle Makers, Osborne v. Automatic Bottle 
Makers, [192«) Oh. 412. 

4697. Add, AvmHaiion : — As to (2) Refd. National 
Provincial Bank of England v. Charnley 
(1923), 93 L. J. K. B. 241. 

4698. Add, Annotation : — Refd. Earle v. Hctns- 
worth R. 1). C. (1928), 44 T. L. R, (>05. 

4699a. Effect of section — Redemption of debenture 
— Remedies of liquidator.] — A co., which 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was 1;0 rank as a first charge on the 
co.’s assets A as a floating security only. 
Subsequently the co. sold the goodwill of its 
business, <k out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within throe months from 
the issue of the debenture a difTerent- creditor 
of tJie co. obtained a vvinding-up order. The 
liquKlator took out a summons to si^t aside 
the charge created by t-h(i debenture & to 
recover the money paid under it : — If rid : 
though under 1908 Act, s. 212, the cliarge 
was invalid, (lie amount paid could not be 
recovered on the summons, but it would be 
open to the li(iuidator eitlier to a}>ply to set 
aside the payuuent as a fraudulent prefer(‘ne,e 
within sect. 210, or to (pi(*stion the validity 
of tlie debenture on any othe*!' ground. — 
AV Pahkes Oauacje (Swadlinc’ote), Ltd., 
11929] 1 Ch. 1.39 ; 98 lu ,1. CU, 9 ; 140 L. T. 
174 ; 45 T. L. R. 11 ; [J928J B. & 0. R. 144, 
1). C, 

4700. Add, Annotation : — Consd. 7iV Lloyd’s Fur- 
niture Palace, Evans v, Lloyd’s Fiixmiture 
Palace, 11925] C’h. 853. 

4708. Add, Armotaiion : — .l.s to (1) Apld. lie 
Stanton, [1929] 1 (Ui. 180. 

4709a. .] — Moneys were advanced on 

the security of debentures creating a floating 
charge on the propiuty ass(d.s of the co. 
Fift-> -four days ('lapsed after tin; first advance 
& live days after the last a.dvance befor(' t h(' 
issue of the d(*b(*ntures on .Tan. 20, ni2(>. 
The delay in the issue of tlui debentures was 
not acquieset'd in by the lenders, w bo wb(*n | 
they s(mt clieques for the advanc(‘s wrote that 
the money was in furtluir payment on a(a;(»unl. 
of (h'bentures to be issued as arranged. Th(‘ 
CO. went into li((uidation on ,Tan. 25, 192<). 
During the peiiod m wliic^h the bulk ot the 
advances were nuide tlu^ l('nd(‘rs wt're unaware 
that the co. was on the vergi; of liquidation. 
The debentures were issueci when the co. 
was unable to pay its debts : — Held : tJi(‘ 
dob('ntures were valid, the payments being 
made “ at the time of ” the creatiem of the 
charge ^ in consideration for the charge 
within 1908 Act, s. 212, & conHe(][uoritly tlie 
debentures were not a fraud ulent prefer('nc(‘ 
within 1908 Act, s. 210. — Rc Htanton 
(F. & E.), liTD., [1929] 1 Ch. 180 ; 98 L. J. Ch. 
133 ; 140 L. T. 372 ; 11928] B. & C. R. 101. 

4716. Add, Annotation: — Folld. H eaton & Dugard 
V, Cutting, [1925] 1 K. B. 055. 

4716a. ; .] — .Tudgment having been 

recovered in an action against a limited co., 
which had issued debentures giving a floating 


charge over its property, execution was issued 
under a fi, Ja,, tne sherilT went into posses- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
& (‘osts, whereupon the sheriff withdrew. 
Therea-fter, & before the sherill paid the 
amount of the debt costs to the execution 
creditors, the debenture- holders in deft. co. 
appointed a receiver, who claimed to be 
entitled to the money in the hands of the 
sherill : — Held : the money was paid to the 
sherill as a debt owing by defts. to the 
execution creditor, w1k 3 were therefore 
enl itled to retain it as against the receiver. — 
JIeaton & Dugard, Ltd. v. Cutting 
Brothers, Ltd., [1925] 1 K, B. 655 ; 94 
L. J. K. B. (573 ; 133 L. T. 41 ; 41 T. L. R. 
280, D. C. 

4730a. Floating charge over part of assets 

already charged.] — VViu're a debenture trust 
d(‘ed, cre.ttiiig a general tkiating charge over 
all tb(‘ und(‘rtaking A. assists of the co. both 
))resent future, reserves power to the co. 
in the ordinary course of its business to 
create s])ecilic chargi's over any (jf those 
assets, tluiii although a second geiit*ral floating 
charge over all the propt'rly (;oin])rised in the 
first charge but ranking pari passu with or 
Hi priority to tliat charge, is, umh'r th(‘ general 
l.iw, lucoinpatible willi tb(‘ first charge 
ranks subject to it, yt't tlu're is no principle 
of I;uv which turbids tlu‘ lU'eation of a second 
lloat-ing charge over part on!\ ot those assi'ts 
ranking pan with, or in priority U>, the 

earlbu* flo«i.ling chaigi', so long as thi* later 
floiitiug (‘iiarg(; IS witliin tlie limits of the 
]»ovvt'r i-e'it'rved. 

A debenture trust de(‘d cre.ated a general 
floating charge over all its undertaking ^ 
as.sets both pr(‘S(::nt A tutiire, but resi'rvod to 
tiie CO. powi'r to create in priority to that 
cb<u*ge such mtges. or ehargi'S as the co. 
should think prequir “ by tb(! dt'posit of any 
dock warrants, bills of la.ding, or other 
similar commercial doeuiru'nts, or upon any’ 
raw ma-Uirials, or timshed or partly finished 
]>roducl'5 A stock for the purpos(i of raising 
money in tlie ordinary course of the business 
ul the (^o.” In pursuance oi the power A in 
tli(* eourst* A for tiu* f)urpos(‘S of its business, 
the CO. rais(‘d £12,000 A seeiirt'd payment 
thereof by charging all the bel ore-mentioned 
dov'umi'iits, materials A stock, both present 
A future, by way of a floating si'ciinty to 
rank in firiurity to the floating charge creatcal 
by tlie trust deed: — £ii Id : tbti j)ovv’er re- 
.st'rv(*d to the co., e\(‘ej)t as to subject-matter 
A purpose, was unlimited ; it enabh'd the 
eo. t(i choose tlie form of a floating charge*, it 
required, A 11 le st'cond cliarge w:ls vuilid A’ 
entitled to priority ovm* tb(' lirst charge. — 
He Automatic JioTTLE Makers, Osuorne i. 
Automatic Bottue Makers, [19201 (3i. 412 ; 
95 L. .J. Ch. 185 ; 131 L. T. 517 ; 70 Sol. Jo. 
102. C. A. 

4740. Add. Aii noted ion : -Menid. Eaile v. Ibjms- 
vvorth R. D. 0. (1928), 41 T. L. R, 005. 

4755. Add. Annoialiont, : — ybs lo (1) Refd. Kredit- 
bank C'assel G. m. b. Ji. v. Sebenkers, [1920] 


Jiercaftcr to be Rtored hy the co. 
in its god owns, the keys of which had 
been delivered to the bank : — Held : 
the charge was not a doatiiig charge, 
but a mtgo. of Bpoclflo assets, with a 
licence to the mtgor. to dispose of 


thorn in the cour‘^e of tho business 
subject to prescribed conditloriH. — 
Bank of Baroda, Ltd. v. H. B. 
SiiivDASAVi (1026), I. L. R. 50 Bom. 
647.— IND. 
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4729 i. Ocnrrul rule .] — Dominion 
Iron A Stkkl Co. v. Canadian Bank 
OF Commerce (N. 8.), [1928] 1 D. L. R. 
809.- -CAN. 
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2 K. B. 450. Generally^ Refd. Uoughton v, 
Noihard, Lowe & Wills, [1927J 1 K. B. 246. 
Mentd. Underwood r. Bank of Liverpool, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775. 

4758. Add. Annoioiion -Mentd. Earle v. Hems- 
worth K. D. 0. (1028), 44 T. L. B. 605. 

4781. Add. Ci/a/ions; — 93 lu J. Ch. 27; 130 
L. T. 93. 

4783a. Delay In Issue to retain credit.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under 13 Eliz. c. 5, when the co. goes 
into liquidation . — Re Lloyd’s Fuunituue 
Palace, Ltd., Evans v. Lloyd’s Fuuni- 
TUHE PAi.ACfi, I.TD., [1925] Ch. 853; 95 
L. ,1. Ch. 140; 134 L. T. 241 ; [1926] B. & 
C. R. 29. 

Und(‘r “ Right to Inspect register of deben- 
ture holders & have copies.] — See 1908 Act, 
8. 102,” add as follows : — 

4808. Add. A )niofaHo7i : — Distd. Re Automatic 
Bottle ]\lak(^rs, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4809. Add. A}nK)falin)i : — Consd. Re Automatic 
Bottle Malo'rs, Osborne v. Automatic Bottle 
Makers. [1926] Ch. 412. 

4825a. .] — Lemon v. Austin Friars Invest- 

ment Trust, I/td., No. 4037a, ayUe. 

4829a. Right of transferee to accrued interest.] — 
Rr Kidnkr, Kidn]<]R V . Kidner, No. 2221a. 
(odc, 

4858. Add. A rmotat ion -Consd, British America 
Nickel (Wpn. v. O’Biien, [1927] A. 0. 369. 

4858a. .] — A co. issued mtge. bonds 

scjcured by a trust deed, wliicli gave })ower 
to a nu'ijority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modilication of the riglits of 
the bondholders. A sclierae for reconstruc- 
tion of the CO. provided for the mtge, bonds 
]>eing exchanged for income bonds subject 
to an issij(‘ of lirst income bonds ; also that 
a connriitlee, one only of whom was to be 
a]>pointed by th(' mtge. bondholders, should 
have po\^'(T to modify the scheme without 
confirmation by the bondholders. The 
sclK'Tut" U’as sanctioned by the majority of 
the horulliolders reijiiisite under the t.rust 
deod. 44i(‘ r(*quii’ed majority would not have 
he(m ubtaiiied hut for tlie vote of the holder 
of a large number of bonds, whose support 
ol the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
iiumt whicli was not mentioned in tbe 
s(;heme : — IJehl : the ri'solution was invalid, 
))oth Ix'cause the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 

PART III. SECT. 34. SUB-SECT. 3.— 

G. (c). 

s i. .] — The Apatoo, 

Ijtd., prave a dobentnro to M. to secure 
a oortain Hum, constitutlnp: a Hoatliig 
chwrge over all the aHsety of t]ie co. 
prortcut or future, & prohildtinpr the 
cron ti on of any mtfire. or charge in 
priority to it. Afterwards the co. 
gave a dehoiiture to W. to Hocure 
portion of the purchase money of 
certain goods sold to It by W., & con- 
stituting a floating charge over the 
assets BO sold. Subsequently, W. 


& because the scheme, so far as it provided 
for a committee, was ultra vires. — British 
America Nickel Corpn. v. O’Brien, [1927] 
A. C. 369 ; 96 L. J. P. 0. 57 ; 136 L. T. 615 ; 
43 T. L. R. 195, P. C. 

4872a. Redemption at figure below par but 

above market price.] — Meade - Kino v, 
Usher’s Wiltshire Brewery, Ltd. (1928), 
X. L. R, 298. 

4883. Add. Annoiaiion: — ^Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Oh. 329. 

4904a. After twenty years — Reference to debentures 
in company’s published accounts.] — A co. at 

various dates between 1890 <te 1902 issued 
debentures payable within two years, but 
paid no part of the principal or interest. 
The co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1 925 the accounts, which were signed by 
two directors & the secretary, stated tJje 
amount of the arrem’s of interest : — Held : 
the statement in tlie accounts was a written 
acknowledgment within (.livil Procedure Act, 
1833 (c. 42), s. 5, A an action to recover tlie 
princi])al A interest was not barred by the 
tw^enty years limitation fixed by sect. 3 of 
t})at Act.— Re Atlantic A Pacific Fibre 
Importing A Manufac’turing Co., Ltd., 
Burnham (Viscount) v. Att.antic A Pacific 
Fibre IMPORTIN(^ A Manufacturing Co., 
Ltd.. {1928] (^h. 836 ; 97 L. J. Ch. 369 ; 140 
L. T. 18 ; 44 T. L. R. 702 ; 72 Sol. Jo. 598. 

4906. Add, Annoiaiion : — Consd. Jacobs v, Batavia 
A General Plantations Trust (1924), 93 
L. J. Ch. 520. 

4925. Add. Annoiaiion: — Consd. Employers’ 
Liability Asscc. v. Sedgwick (Collins) (1026), 
95 L. ,1. K. B. UU5. 

4931. Add. Arniofa/ion : — Consd. National Pro- 
vincial A Union Bank of England v, Charnley, 
[1921] 1 K. B. 431 

4933. For the jiaragraph in the original volume 
substitute the following paragraph : — 

Due registration — Particulars of 
property charged insufficiently entered.] — A co. 

with the object of securing payment of its 
overdraft at pltf. bank ” demised ” to the 
bank a certain leasehold factory with all the 
movable plant used in or about the j)re- 
mises ” for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
B. 93. In the particulars required to be filed 
pursuant to that sect, the instrument was 
described as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, A omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft, against the co.. 


rooovored a judsmient opninst tbo co. 
for portion of the money sernrctl by 
blM debenture, & insued execution, under 
which tbe slierill seized proods of tbe 
eo. M. elnlineil tbe (foods A tbe sheriff 
interpleaded. M. then instituted a 
suil to restrain the sale of tl»o Kooda 
by the sberitT /Jeld .* as rcifards the 
^oods comprised \vltbin tbe second 
debenture, tbe rights of deft, under tbe 
said debentures were paramount to 
those of pltf. — Mattiieson v, Waulkn 
(1928). 28 S. R. N. S. W. 189; 45 
N. S. W. W. N. 47.— AUS. 
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St. Gronvds for allowing or refusing — 
Under Sale, of Shares Act, 191 C (c. 15).] 
— lie Sale of Shakes Act, United 
Grain Growers, Ltd.’s Case (Saak.), 
il918] 3 ^V. W. K. 92.— CAN. 
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4920 iii. Holmes 

JSamuel), Ltd. (1923), 58 1. L. T. 9.— 



seized certain chattels of the co. \ipon the 
mortgaged promises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate “ that a mtge. or charge 
dated ” — specifying the date & the parties 
to the instrument — “ was registered pur- 
suant to Cos. Act, 8. 93.** On tvn interpleader 
issue to try the title of the bank as against 
the execution creditor : — Held : as the 
certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration <»f 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading. — National Pro- 
vincial & Union Bank op England v. 
Chaknley, [1924] 1 K. B. 431 ; 93 L. J. K. B. 
241 ; 130 Ti. T. 405; 08 Sol. Jo. 480 ; [L924J 
B. & C, R. 37. 

4«941. Add. Annotation : — Generally ^ Reid. National 
Provincial & Union Bank of England v. 
Charnley, [1924] 1 K. B. 431. 

4975. Add. Aynxotatioyi Apld. Thomas v. Todd, 
[1920] 2 K. B. 511. 

4977. Add. Annotation : — Reid. Eentoii Textile 
Assocn. V. Lodge (1927), 9(J Jj. J. K. B. 1010. 

4979. Add. Citations : L. J. Ch. 42; 130 

L. T. 178. 

4979a. Effect of voluntary winding up.] — 

Whcrcj under a dcibeutuiv deed in the comrnou I 


the business of the co,, the authority of the I 
receiver so to do is terminated by the volun- ; 
tary winding up of the co., A on a contract 
thereafter made by the rciceiver as such he 
will be personally liable. — Ti]i»mas v. Todi>, 
[1920] 2 K. B. 511 ; 95 1^. J. K. B. 808 ; 135 
L. T. 377 ; 42 T. L. It. 494. 

4982. Add. Annoiaiioyi : — Consd. Ue Olyncorrwg 
Colliery Co., Railway Dt^beiituri^ A General 
Trust (kj. V. The Co., [1920] Ch. 951. 

4982a. Debenture containing floating charge & 
fixed charge — Priority given only In respect J 

PART III. SECT. 34, SUB-SECT. 4.— 

B. (b). 

sv. AiP'iienient to {/irr scrarifuA — 

Deft. CO., havltiff aifrcod i>ur<'liasc 
from pK-f CO. a motor, pfud A-HiO on 
delivery, it agreed to give Hceuiitv ov(T 
tlio motor for the balauee, it a hill of 
sale was prepared, hut was uot exe- 
cuted : — Held : the agreemoiit. to give 
security had not created an equit.ihle 
mtge , which, not being within the 
definition of “ mtge.” in Co-'. Aet, 

1908, 8. 130 (11), WU8 uot rendered 
void by that soot, by reason of non- 
registration. — N ew Zkalvnp Skiipen- 
TiVE Co., Ltd. V. Hoon Hay QuAriniEs, 

Ltd.. 119251 N. Z L. R. 73.— N.Z. 

8W. Assiunment of book debts .] — 

Where the assignor is a eo. the assign- 
meut of hook deidH must be registered 
In the ofliccH of the County Court of 
the county in which the head office of 
the co. Is Hltuato & the head offlco 
moans the head office designated In tluj 
letters patient iHcorporating the co., or 
In any bye-law th.at may be passed by 
the 00 . pursuant to Cos. Act, s. 32. — 

Re Smith Transportation Co., 119281 
2 D. L. 11. 608 ; 62 O. L. 11. 203 ; 10 
C. B. R. 48.— CAN, 


Vol. Z. — Companies. Cases 4983 — 6036b. 

of assets subject to floating charge.] — 

Held: when the receiver is appointed by a 
debenture holder whoso debenture is secured 
by both a fixed charge & a floating charge, 
the ])riority given to the preferential debts 
by 1908 Act, s. 107 (1), applies only in respect 
of a.sseis subject to the floating charge & 
not to assets subject to the fixed charge. — 
Re Lewis Merthyr Consolidated Col- 
lieries, Ltd., Lloyds Bank v. 4 *he Co., 
11929] I Ch. 498 ; 98 L. J. Ch. 3.53 ; 140 L. T. 
321 ; 73 Sol. Jo. 27 ; 22 B. W. C. C. 20, C. A. 

5011a. Not appointed If hostile to debenture- 

holders.] — Giles v. Nuttall, Uc House 
Improvement Assocn., I/id. (1885), 78 
L. T. Jo. 352, C. A. 

5016. Add. Annotation : — Mentd. Guatemala (Ke- 
publica de) r. Nunez (192t>), 05 h. J. K. B. 
955. 

5036a. Right to sue On bills of exchange drawn by 
receiver — For goods supplied by company to 
acceptor.] — Where bills of excliatige, signed 
by “ R., R(‘ceiver, F. litd.,” as drawer, had 
been accepted in respect of goods sui)plied 
by the co. to dells., A pltf. had stated that 
it must be “ cleaily understood that 1 arn 
in no way ii(;cci>ting any liability or 
resi)unsibility whatevcT in respect ol the 
orders tlieins*^lves ” : Held : the words 
“ Receivtu*, P. Ltd.,” U('j*e words of descri])- 
tion only, A the bills did not pur])c>rt. to have 
been drawui on behalf ot The co., A pltf. 
was entitled to recover against lefts, upon the 
hills. — Kettle v. Dunster A Wakefield 
(1927), 138 L. T. 158; 43 T. L. R. 770. 

5036b. Power of ^ale — Contract subject to approval 

DViuie cuinpieiiuii.j— vv lien-, jii a ut'oeiiiane- 
holders’ action, the r(‘(‘eiver contracts to sell 
property included in tin' didxintures, subject- 
to iiie contract Ix'ing nppi’ovoil A- sanctioned 
by the ct. A no dat-o is 1ix(*d for obtaniing 
such approval, it must be obtainetl lud’ore 
the dat(5 lix(‘d for completion of t-ln; contract-. 

On Oct. 31,1 927, t he receiver in a debenture- 
holders’ action enti'ied int-o a conditional 
<;ont-j*act to sell Jn-nd & cottages incJu(J(‘d in 
the d(;b(uit.ur(‘S. Tin* contract- provided that 
the purchase slicjuld be comi>let-ed on or befor<. 
Dec. 31, 1927. By clause II it was provided 


PART III. SECT. 34, SUB-SECT. 4.— 

C. (a). 

sx. Potoer of coni I- — To impost’ 
terms .] — lu making an order umlt-r 
Cos. ( Registration of .Secju’itir.H) Act, 
1918, H. 7, gi’ant-ing an extension of 
time for the registration of debent »u* 08 , 
the ct. will, in a proper caHo, impoHc 
tcTiiirt for tlic protection of the un- 
pcciired creditors of the co., alUiough 
It will not do BO except where tl»o 
circninstances so reqnlro. — Ue A 
Limited Company (1928), 28 S. R. 
N. 8. W. 364 ; 45 N. 8. W. W. N. 91.— 
AUS. 

sy. What mvst he shoum .] — Whore 
the time proscribed by Cos. Act, 1998, 
H. 130, w'lthni wliich a mtge. given 
1)V a CO. is to he regisiorod lias expired 
it is essential (hnt a co applying tor 
an extension of such time shonhi in 
the suppiwting affidavit, in addition 
to giving full particnlars relating to 
the ground.s upon which the application 
is made, give a very full & complete 
statement of the ffnatieial position of 
the CO., with information (i) as to the 
amount owing to unseciued creditors 
& the nature of the accounts, i.e. 
whether ordinary monthly accounts 
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, or t>f long hlundiiig : (li) as to w'hether 
there are arii judgments outstanditL, 
agaiii'^t tlie co. . (in) a*- to whether 
any proeiHMlings are pemiingfor winding 
111 ) tlie eo. A geru-rally sucli full A: 
complete information as may lie 
necessary to euahle tlie ct. to he fully 
seised of the position & to enable it to 
determine wholher it is nccr-ss.irv to 
insert in the order any words speeincally 
protecting unsecured eri'ditru-s — Uc 
DviXiETY & Co., 11928] N. Z L. U. 
73 J.- N.Z. 

PART 111. SECT. 34, SUB-SECT. 6.-- 
B. (b) i. 

4988 i. Jhstrelton of (ourf — Jnitr- 
fereiicc by apjirllafe court ]— t vsnciiN 
'riiusT Co. V. Nova Scoiia ^c 

CoadCo.. J..ir>.. 11927) 1 1> L. It. 5 2] ; 
59 N. y. U 12.} CAN 

PART III SECT. 34, SUB-SECT. 6. - 
B. (b) li. 

sa. ll hat unitontis to dtfauU 
paipnent of iiUeiC'^t I — It i*,aunot be suid 
tiiat tJiere has Ik ( n default until 
demand lias Ik-oii nwido for payment at 
tiie place, or oue of tlie places, uained 
in the bond for payment of Intci-cst. — 
TnusTa & Guarantee Co., Lxp. v. 
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that tlio contract was siibcct to its being 
aiijirovtHl sanctioned by the ct., & in the 
event of its not being so approved it was 
to l)(‘oome void, &: tlie purchasers were to be 
en tithed to l)e repaid tlieir deposit. The 
rec(;iver took no efi'e(*live steps to obtaih the 
sanction of tlie ct., & on Jan. 10, 1928, the 
purchasers’ solrs. wrote to the d(‘benture- 
holders’ soJrs. rejuuliating the contract <fc 
demanding the return of the de])osit money 
under clause 14. On an application for an 
order tJiat the conditional contract should 
be conlii med : — Held : the purchasers were 
entitled to repudiat-e the contract & to be 
re]»aid tlieii deposit rnoiK^y, Uigether with all 
interest <*arned by such deposit-, from 1-he 
date of its payment to the vendor. — Be 
Sanowell Park Ooleiery Co., Piked v. 
Q'ue Co., 1 1929 J 1 Ch. 277 ; 98 L. J. Ch. 229 ; 
140 1.. T. ()12. 

5067a. .J“Pltf. assocn. brought an 

action against defts., O. Co., &- L., managing 
directoi’ ol tlie co. Since the matters relevant 
to the action the deb(;nl.ur(*-liolder8 of C. <te 
Co. had gone into possession under tlu* 
jiovvers of their debentures, had appointed 
L. as 1 ‘ecewer & manager. L. hied an 
aOidavit of dis<;overy disclosing certain 
documents which he declined to produce, on 
the ground that though he liad them in his 
jifissesMion at the time when he was managing 
director of the co., h(* now held them as 
receiver «S:- managei’ of the debenture-holdeis, 
^ an ordei* could not be made against 
('O., to jiroduce th(;in ; — Held: tluire might 
be documents whicii were such that C. Ck). 
itsell would iiave the right to inspect lor the 
imrposes of the action, C. <fc Co. having a I 
right to redeem them, the right of ins]>ec- 
tion of C. cSr ('o. could be used by pltf. assocn. 
as L., though an agent for the di'benture- 
holdtU's, was also lor some purposes the 
ag('nt ol C. iV (/o.- -Penton Textu.r Assocn., 
Ltd. r. Lodge, L192SJ 1 K. B. 1 ; 90L.J.K. B. 
lOir. ; 127 L. T. 241, C^. A. 

5067b. Right to sue.] — A debenture of 

a CO. emjiowered the holder to aj)])oint a 
r(‘cej\ ('!■ A manager, A jirovided : “ A l ectuver 
A manager so a])])oiriied shall be the agent 
ol tlu^ CO. A shall have power to take 
jxjssession of A get m tJie ]iroperty lierehy 
chai'ged.” A receiver A manager having 
been afipointod, brought an action in the 
name oi the co. for the rescission of an agree- 
ment' h> deft, for the juu’cliase of land from 
the CO. A forfeiture of tlii' deposit, A alter- 
natively for specific performance : — Held : 


the debenture empowered the receiver & 
manager to bring the action without the 
co.’s consent. — M. Wiieeeer A Co., Ltd. v, 
Warren, [1928] Oh. 840 ; 97 L. J. Ch. 480 ; 
139 L. T. 543 ; 44 T. L. 11. 693, C. A. 

5069a. — — .] — Fenton Textile Assocn., 

Ltd. V, Lodge, No. 50G7a, ante, 

5091. Add. Annotation : — Apld. Thomas v, Todd, 
[1926J 2 K. B. 511. 

5127a. Plaintiff director debenture-holder — Sub- 
stitution of independent plaintiff.] — Be 

Services’ Club Estate Syndicate, Ltd., 
McCandlisii V. The Co., [1929] W. N. 214. 

5149a. Application of assets — Deficiency 

In O' deberiture-liolders’ action where there is 
a deficiency, the assets must be applied in the. 
following order: (1) costs of realisation, 

(2) costs including remuneration of receiver, 

(3) costs, charges A expenses of debenture 
trust deed including the trustees’ remu- 
neration, (4) pltfs.’ costs of action, (5) pre- 
ferential creditors, (0) debenture-holders. — 
He Geyncori:wo Colliery Co., Railway 
Debenture A General Trust Co. v. The 
Co., [1926] Ch. 951; 96 L. J. Ch. 43; 70 
Sol. Jo. 857; sub rtom. Be Glyncorrwg 
Colliery Co., Be Railway Debenture A 
General Trust Co., 136 L. T. 159. 

5149b. .] — A’c Burradon A Coxlodge Coal 

(k)., Ltd., [1929] W. N. 15. 

5110, Add. Annolahon :—Retd. Be Glyncorrwg 
(k)lliery Co., Railway Debenture A General 
Trust Co. V. The Co., [1926] Ch. 951. 

5184a. On authority of receiver — To carry on 
business of company.] — Thomas v. Todd, 
No. 4979a, ante. 

5186a. Debenture given for money bond flde 
advanced — After knowledge of presentation 
of petition for winding up.] — The fact that a 
person to wdiom a debenture was grantc^d after 
a petition to wind up the co. had been 
launched had knowledge of the launcliing 
ol such petition docs not prevent the ct, 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bo)fd fide assisting 
the co. to pay wages, A the costs of appet to 
such an afipUi.-atioTi to validate* his de^benture, 
notwithstanding 19U8 Act, s. 205 (2), A of the 
liquidator, may be paid out of the assets of 
the co . — Be Park Ward A Co., Ltd., [1926] 
Ch. 828 ; 95 L. J. Ch. 581 ; 135 L. T. 575 ; 
70 Sol. Jo. 670; [1926] B. A C. R. 91. 

5194. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


POWKK Co., Ili)’24J 2 
D. L. R. 208; [1024 J 1 W. W. R. 1020. 
—CAN. 
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sb Duty to prcscriH’ «!’• carry on undcr- 
talang as yoniy ( om-cm ]- National 
'I’K irsT Co. V. Dominion Dion iS, Stsll 
CIO. (N. S.), [1027J 3 D. L. R. 1003. -- 

CAN. 


PART ill. SECT. 34. SUB-SECT. 6. - 

D. (a). 

sd. ,/ urisdiction of cxyurt to order — ■ 
]n iinuitng-up prorcedinys - On petition 
Jor conveyance to inortyagee oj corn- 
pang's equity of redcniptuni .] — He 
Essex Land & Timber Co., Troui'^s 
Case (1801), 21 O. 11. 367.-^AN. 


PAFIT III. SECT. 34, SUB-SECT. 6.— 

D. (b). 

sf. Jurisdiction of court to order — 
In inndtng-up proceedings — On petition 
' for convf yance to inorfgoijee of company's 
eqnily of redemption.] —He EhsE-X Land 
tV: Timber Co., Trout’s Cask (1891), 
21 U. IL 307.— CAN. 

PART III. SECT. 34. SUB-SECT. 6.— 

E. (d). 

sk. Affidavits — Meulc before in- 
stitution of proceedings — Inadmissible.] 
— Trusts & Guar.vntee Co., Ltd. r. 
Duumueller Power Co., [10241 2 
1). L. H. 208 ; [1024] 1 W. W. R. 1020. 
—CAN. 

5130 i. Kt parte applieaiion.] — A 
receiver ought not to bo appointed ex 
p., esjxvialh’' for tho purpose of taking 
posbOMSion of & managing a going 
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business, except in extraordinary 
circumstances. — T rusts & Guarantee 
C o., Ltd. v. Drumhelleu Power Co., 
119241 2 D. L. R. 208 ; [1024] 1 

W. W. R. 1029.— CAN. 

PART HI. SECT. 34. SUB-SECT. 6. 

E. (1) ii. 

X', , 1 4 D. L. .V. — 

67 O. L. K. 499 ; 5 C. B. R. 836. 
CAN. 

PART HI. SECT. 35. 

sm. Meaning of “ being wound up ” 
— Under Companies Ordinance, 1901 
(c. 20), s. 47.1 — Tho words do not refer 
tn a winding up under any particular 
Act in the sense of a dissolution, but 
mean a winding up of a co. in the 
8('nso of a realisation of the assets, a 
distribution of the proceeds among 
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5314. Add, AnnotaUoyis : — Distd.TJf’ Stanton, Hogg 
V, Maule (3927), 44 T. L. 11. 118. Refd. 
Stanton, [1928] 1 K. B. 484. 

5316. Add, Annotation}^: — Consd. Ee Stanton, 
Hogg V, Maule (1927), 44 T. L. R. 118; 
Refd. Re Stanton, [192S] 1 K. B. 404. 
Mentd. R. v. Central Criminal Court JJ., 
Ex p, L. C. C., [192.>] 2 K. B. 43. 

5316a. May decide validity of debentures.] — 

Less than three months before the commence- 
ment of its compulsory winding up in a county 
ct., a CO. liaving a paid-up capital of loss than 
£10,000 issued debentures to the ext.ent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debent ures were invalid 
either as a fraudulent i)rt'ference under 1908 
Act, 8. 210, or as a floating charge crea.t,ed 
otherwise than lor cash under sect. 212, 
A. that tin; persons named in the delxmturc's 
had no rights in i*espect of tii<‘ sums expr(‘ssed 
to be secured therc'by exctqd- as unsecuri‘(l 
creditors : — Held : the county <‘t. judge had 
jurisdiction to entertain tiic liquidator’s 
applicat on, A, as he had done s<\ his dis- 
cretion could not b(‘ interfer'd with . — Re 
F . A E. Stanton, Ltd., 1 1928] I K. H. 
404; 97 L. .1. K. B. 131; J38 L. T. 175; 41 
T. L. R. 118; [1927] B. <fe R. 187, 1). C. 

5337. Add, Annotation : — Refd. Ix>ch v, Black- 
wood, [1924] A. C. 783. 

5343. Add. Annotation : — Mentd. 7iV Quintin 
Dick, CUoncurry v. Fenton, [1920] ()h 992 

5346. Add. Annotations : — Mentd. B.iuk of Liver- 
j>ool ik Martins r. Holland (1920), 13 T L. IL 
.-w , Eai’le r. Hemsworth R. 1). (!. (1928), 44 
T. L. IL 005. 

5354. Add. Annotation: — Refd. Loch v, Black- 
wood, [1924] A. C. 783. 


5357. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. O 783. 

5357a. .]— A co. was registered in Barbados 

under Cos. Act, 1910, of Barbados, as a 
public CO., in order to carry on testator’s 
business & to divide the profits of it between 
members of his family entitled under his will 
to share thorn ; the managing director had 
a preponderating voting power. Upon a 
petition for winding up) by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recornmerd a 
dividend, that they had laid themselves 
opien to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position allairs &> to acquire 
petitioners’ shares at an under- value : — 
Held : the power to wind up the co. under 
sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129] was not confined tc 
(*ascs in which there were grounds analogous 
those mentioned earlier in the sect. ; & 
in the circumstances of the case, regard 
being had to the domestic character of the 
CO., petitioner were entitled under that 
provision to a winding-up order. — liOCii r. 
Blackwood (.John), Ltd., [1924] A. C. 783 ; 
93 L. J. P. O. 257 ; 131 L. T. 719 ; 40 T. L. R. 
732 ; 08 Sol. .lo. 735 ; [1921] B. & 0. R. 209, 
P. €. 

5372. Add. Annotation: — Refd. Tjoch v, Black- 
wood, [1924] A. C. 783. 

5388. Add. Annoiaiion Consd. Loch t’. Black- 
wood, [1924] A. O. 783. 

5397a. Omission to hold general meetings or 

to submit accounts.] — Locii v. Blackwood 
(John), Ltd., No. 5357a, ante. 

5474. Add. Annotalioji : — Mentd. Tie City Equit- 
able Fii*e Insce. (1924), 40 T. L. R. 853. 


orothtor.s an adjustinetii of the rights 
of sliarelioldci'K aiiiong theinselveb, N 
therefore a co. may be “ being wound 
up ” ill this sense under Pkpey. Aet, 
as well as under either J>ominlon or 
provincial Winding-up Acts. — lie Irma 
C o-opEitATivio Co., Ltd., lie Lovk & 
Knudson, llirj.'i] 1 D. L U. ‘J7 ; [IU‘J4] 
3 VV. \V H &50.— CAN. 

PART III, SECT 36, SUB-SECT. 1.- -A. 
t. Add “ revsd. 14 S. C. R. 6*24.*’ 


PART III. SECT. 36, SUB-SECT. 2.— B. 

n i - — - DelfOf noi acenunfi^d for,] — 
Jlr SOFTHLYM) WoOLLEN MILLS, JjTD., 
11921)] N. Z. L. it. 289.-- N.Z. 

PART III. SECT. 36. SUB-SECT. 2.— 

C. (a). 

a i. ] — Wlioro tlio notice pro- 

Mtled for by Windirig-up Act, U. S. C , 
1900 (c 144), b. 4, ha*- not been Horved, i 
& u petition for a wlnding-up order is | 
prosenU'd, tlio question whether the 
CO. Is “ unable to pay its debts as tlu^y 
become due,” within sect. 3 (a), must 
be determined by the ct. upon the 
material filed, — lie Milo Wok at Co., 
Ltd., (192:)] 2 D. L. K. 1170; 11925] 

1 W. W. R. 1142 ; 35 Man. L R. 1 ; 

5 C. B. R. 707.— CAN. 

PART III. SECT. 36, SUB-SECT, 2.~ 

D. (a). 

di. .]—7<;e James Lumbers 

Co., Ltd., [1920] 1 D. L. R. 173 ; 58 
O. L. R. 100.— CAN. 

d ii. .] — lie. British 

Kmpire Steel Corpn.. Ltd. (N.S.), 
[1927] 2 D. L. R. 964.— CAN. 


PART III. SECT. 36, SUB-SECT. 2.— 
D. (b) i. 

f i. Propert}/ of s^penilatirc vahir,] 

— AfU)ct.. was a imnority bharehoider, 
liolding 37,500 shares of the total 
earutahsulioii of 2,000,000 Rliarcs. 
The proj)(*rty owned by the co. was 
an undev(*loped mining location of 
Tuerelv speculative value. The loca- 
tion n.is intacd & there wore T>racticalh 
no liabilitiCH. but the actual cash in 
the treasury was trilling : — Held : the 
casii was not brought within the class 
of eases in which a winding- up is 
ordered, because the wTiolc substrat uin 
of tlu? undertaking has disappeared.- — 
He Jury Cold Mine Development 
Co., i.TD., 119281 4 D. L. R. 735 ; 03 
U. L. R. 109 —CAN. 

PART III SECT. 38, SUB-SECT. 2.— 
D. (b) ii. 

I i. . ]- Pc Dominion ?^teel 

Corpn. (N. S.), [1927] 4 D. L. R. 
337.— 

PART III. SECT. 36, SUB-SECT. 2.— 
D. (d). 

6384 ii. .] — Although a co. may 

bo wound up where there is a complete 
deadlock in its inanagoment, where 
a substantial majority of the shan*- 
holders are opposed to tfio making of 
the order, whore the petition is the 
outcome of a more domestic quarrel, 
wh(*re no substantial advantage will 
accrue from the granting of the order, 
an order will not be made. — lie 
iSniPWAY Ikon Bell & Wire Manit- 
FAOTUKiNa Co., Ltd., 119261 2 D. L. R. 
887 ; 58 O. L. R. 585.— CAN. 

t i. Differences between two sole 

mernbers .] — Where reap, had treated 


tlic CO as his own business in such a 
way as to destroy lus fellow-share - 
holder’s contplenee in the impartiality 
of Jiis adnumstration : — Held : it w'as 
just 8: equitable that the co should be 
wound up. — Thomson v. Duysdale, 
[1925] y. C. 311.— SCOT. 

t ii. Deadloric caused by pcti- 

tiorn rs.] -Winding-up order rofuscul. 
— lie .James Lumuicrm Co., Ltd., 
[1920] 1 D L. R. 173 , 58 U. L. R 100 
—CAN. 

PART III. SECT. 36, SUB-SECT. 2.— 
D. (e). 

5397a i. JManaoiria director 

'onducHna affairs as Humuh company 
his private business ,] — Baird r. Lees, 
[1921] S. C. 83.~SCOT. 

PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) iv. 

q i. .] — A petition for 

the winding up of a co,, hied bv a 
creditor with the view of enfoiving 
payment of a disputed debt, is an 
abuse of tlie procoss of the ct & sJiould 
bo diHiriissod — I^yda Satyarazu i . 
Guntur Coiton & Paper Mills Co., 
Ltd. (1924), 1. L. R. 4.8 Mad. 207. — 
IND. 

5439 ii. 1 — Smiiiikield 

Cold Stouaoe & K.vpokt Co. of 
South Afkica, Ltd r. I^ever (1924), 
45 N. L. R. 73.— S. AF. 

PART III. SECT. 36, SUB-SECT. 3.- 
B. (c) i. 

5484 i. Executor of deexased share- 
holder.]— Held : entitled to xiresent 
a winding-up jietllion, although his 
name had not been entered in the books 
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5590a. ~ - Effect on right to costs.] — Practice ! 
Note, l}\m] W. N. 6(). ; 

5604. Add, Annotation: — Mentd. Hunter v, | 
SiMtische }fochseefischerei Gcsellschaft,[ 1925] ] 
2 K. B. 493. 

5648. Add. A'n7ioiai uni Held, Re City life i 
Asscr., []92(»] Oli. 19J. i 

5841a. Issue of debenture — For money advanced to ' 
company for payment of wages.] — Re Park | 
Ward Co., JjTD., No. 518Ga, a.nlc. j 

Add, Ajinotations : -Dlsid, Re Stanton, I 
V. IMaule (1927), 44 T. L. R. 1J8. 
Refd'. Re Stanton, [1928] 1 K. B. 464. 
Mentd. R. v. Central Criminal Court JJ., 
Ex p. L. C. C., 11926] 2 K. B. 43. 

5890. Add. A n notation .‘ — Mentd. More v. Weav('r, 
[1928] 2 K. B. 520. 

5908a. Application for order under 1908 Act, 
s. 175 (6), for exculpation — Right of successful 
applicant to costs.] — Re Amusemknth (U)n- 
C^o., Ltd., [1927] W. N. 7. 

5953. Add. Annotation : — Mentd. Re City Equit- 
able Fire Inscc. (1924), 40 T. L. R. 863. 

5972. Add. Annotation : - Refd. Re WindsoJ* Steam 
Coal (\). (1901), L1<1. (192S), 140 L. T. 80. 

6056a. Damages & costs paid by insurance 

company in respect of judgment obtained 
against insured company.]— Ai)iict. obtained 
judgruent agaiuHt a co. for damages for 
]>ersonal injuries costs. Aftcjrwards tla^ 
c,o. wiiiit into liquidation, A the insurance co. 
with which the co. in liquidation was insnrt'd 
])aid the amount of tluj damages A (^osts to 
th(‘ liquidator: — Retd: a]»|)ct. was not 


entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appct . — Re Har- 
rington Motor Co., Ex p. Chaplin, [1928] 
Vh. 105; 97 L. J. Cb. 65; 138 L. T. 186; 44 
T. L. R. 58 ; 72 Sol. Jo. 48 ; [1927J B. & C. R. 
198, C. A. 

Annotation : — Apld. Hood’s TrustciPH r. Southern Union 
(icneral Inscc. Co. of AustraJiiaia, [19281 Ch. 793. 

6064. Add. Annotations : — Consd.Rc Stanton. [1 928] 
1 K. B. 464. Refd. Re Stanton, ^ 

Maule (1927), 44 T. L. R. 118. 

6137a. .] — Rc Oxford A 

Worcester Extension A Chester Junction 
Rt. Co., Poi’TER’s Case (1849), 1 De G. A 
Sm. 728 ; 5 Ry. A Can. Cas. 628 ; 18 L. J. Ch. 
247 ; 13 L. T. O. S. 320 ; 13 Jur. 691 ; 63 
E. R. 1270. 

Annotations • — Consd. He South Essex Estuary & Ronlaina- 
lion Co.. Ex p. Pain & Layton (18(;9). 17 W. II. 275. 
Refd. Jic Hhi’pwslmry & Leicester l{y., lie Vardy (1851), 
20 L. J. Ch. 325 ; Hope v Liddoll (1855), 20 Beav. 438. 

6150. Add. Annotations : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. SOL 

6150a. .] — Re City Equitable Fire In- 

surance Co., Ltd., No. 3059a, ante. 

6150b. .] — The liquidators of a co. issued a 

summons under 1908 Act, s. 215, against 
the secretary of the co., asking for a declara- 
tion tliat he w as )ndt‘bted to the co. for sums 
overdrawn witli the consent of the managing 
director : — Held : tlje operation of sect. 215 
was not appli(;id)le to all cases in whicli a co. 
had a right, of action against an officer of tlie 
eo., but was limited to cases where there had 


of the CO. ;ih tli(^ lioldc? of tli<? sfiarcs, 

& iiotwitlislandiMM: Ciat. the oo.’h 
A ct. of Irioorporalioii provided that 
certain forioalitKis must lu* olisorvi'd 
Ifcforc (tic CO was oblijred to rccoprnisc 
as a shurc]u»l(l(*r a iMirsoii wlio liad 
liccoiiic Kuoli by trail sr 111 ssion liy law. — 
He CuiUT West J’eumanen'J’ Loan Co. 

WINIRNO-Ih' Act (Man.), 11927J 2 
W. W. Jt. J5.- CAN. 

PART III. SECT. 36, SUB-SECT. 3,— 

D. (a) i. 

1 i. Oeneral rule — Wviulwa ijp detri- 
nicMal to ait coucemed.] — WindiiivT-np , 
order Hot aside. — He WniPWAT Iron 
Bell cSc Wire MANUEAeTURiNo Co , 
Ltd., [192(11 2 D.L. B 887 ; 58().L.K. 
585.~CAN. 

PART III. SECT. 36, SUB-SECT. 3.— 

D. (a) ii. 

Q i. Exceptional nrcvmstanrcs.] 

— A creditor of a co. prcsenUnl a 
netltion for the wiudinp: np of the co. 
by the ct. Tlie co. liad p:onc into 
voluntary liquidation, & the petition 
was opposed on liie pronnd that the 
inajoiity of tlie t ivditors dcbircd the 
\olunt.ary windiii},^ up to be continued. 

A .statement of t.lu' co.’s alTairb 
showed tliat its liabilitie,-? amounted 
to Jc335,0()b, whilo Its a'^sels were 
estimated at £9,300 ; tliat about 
£110.000, Rtatod to be ilT('eo^ eiable, 
had boon advanced to dirivtorh of tJie 
eo. ; N: that the co. luul reeei\ed [arjfe , 
advanet's from associated cO'. , part i 
of willed) W'oro completed M-enred 1 
C’reditors to the extent of .£300.000, [ 
ineluilimr one whose ciaim amount oil | 
to about two-thirdH of tlie eo V nholc 
imled)t(HluesM, had assented te the 
M)hmtary wiudinpr np, petitioner, 
n iio was a creditor t o the I'xtent of 
£5,000 onlv, was t ho solo crcnlltor who 
objected to the co. being wound uj) 1 
voluntarily : — Held : although us a 
general rule the co. would have regard ' 


to the wishes of a niujontj^ of creditors, 
tlie circuniHlaiuM's were ol sucli a 
special character that an exception to 
the general rule should be iiiade, a 
wjndiiig-nj» order pronounced. — Bou- 
.IS V. Mann, MacNkal A Co., Ltd., 
[19201 S. C. 037 —SCOT. 

PART III. SECT. 36, SUB-SECT. 3.— 
E. (h). 

sm. Examined ion of petitioner — 
Application hy shareholders for secoml 
application .] — Ajjplication refiiHcd. — 
He WiNlnNf}-Ui* Ac'J', He Great Weht 
I’ERMANENT Lo VN Co. (Mau.), [1927] 
2 W. W. R. 433.— CAN. 

PART III. SECT. 36, SUB-SECT. 4.~ 

B. is). 

m i. ^ale of goods- -Monihly 

deliveries — Company in default of pay- 
nieni for previous deliveries.} — Hamii.- 
TON r. Hamilton Isteel Co. (19J1), 
J8 O. W. H. 739 ; 2 O. W. N. 779 ; 23 
O. L. R. 270.— CAN. 

PART III. SECT. 36, SUB-SECT. 8.— B. 

sp. Officer of company- — JJccomes 
functus offleo on disscihdion of com- 
jiany.] — Khishnamwamt Naidu r. Andi 
Cue™ (1927), J. L. 31. 51 Mad. 081.— 

IND. 

st. Liatnlity to justify expenditure- 
Necessiiy for proof of misfeasance .] — 
Before a liquidator c^n be called upon 
to justify an expense Incurred by him 
in the course of liquidation, some 
particular evidence of negligence or 
lireach of trust must be adduced before 
the cose can bo loft to a 3 ury. — N ew 
Brilliant Frekhold Gold Mining 
C o., Ltd. v. Mills, [1928] St. R. Qd. 
120.— AUS. 

PART III. SECT. 36, SUB -SECT. 8.— 

C. (b). 

k i. Action hy company — To 
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rctover pun hose pi ic( of shares- What 
defeines acailafile — Fraud ] h'ARMERS 
I'Aric Co., ]/rD. V. Tdllv A Tilly. 
I'armekh I’Amc Co., Ltd. v. Hwehs 
(Man.), 119271 2 J>. L. B. 719 ; |1927] 
I W. W. il. 902.— CAN. 


PART III. SECT. 36, SUB-SECT. 8.- 
C. (c). 

sb. Change of solicitor — ff^hen 
permissible — Under order of court .] — 
He CJONTINENTAL FiRE A (JASUALTY 
Co.. 11924] 3 D. L. R. 9 ; 2 W. W. R. 
440 : 34 Man. L. R. 482.— CAN. 


PART III. SECT. 36, SUB-SECT. 9.— A. 

sc. Notice of meeting — To share- 
holders .] — It is the duty of the trustee 
to give sliandioldcrs of an insolvent co. 
the same notice of the first meeting of 
creditors as is sent to those who are 
ordinarily deemed to be creditors, Imt 
the trustee’s failure to do so docs not 
invalidate the meeting, unless the 
irregularity has prejudiced the share- 
holders. — He Patricia Appliance 
FVnoPs. Ltd., [1923] 3 D. L. R. 1160 ; 
52 O. L. R. 215 ; 2 C. B. R. 466.— CAN. 


PART III. SECT. 36, SUB-SECT. 10.— 
B. (f) hi. 

6110 i. Whether justified, — Examina- 
tion of oj/it'cr.]— An officer of a co. 
summoned for examination must, on 
the examination, disclose the Informa- 
tion he has concerning the trade, deal- 
ings, estate or effects of the co. in 
liiniidation, regardless of whether he 
Hccfuired it in his official capacity or 
otherwise, subject to his right to object 
to incrliriluating questions A those 
involving professional privilege. — j^c 
McMillan Grain Co. A Winding-tjp 
Act, [1927] 3 D. L. R. 229 ; [1927] 
1 W. W. R. 899 ; 36 Man. L. R. 454,— 
GAN. 
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been somethin^]: in the nat ui’e of a breach of 
duty by an oHicer of ibe co. as such, which 
had caiisod pecMiniary loss to the co., A: no 
order would b(‘ made on the summons under 
the summary jurisdiction under sect. 2J5. - I 
Rc Etic. Ltd., [1928] C^h. 891 ; 97 .1. Vh, \ 

490 ; 140 L. T. 219 ; 1 192S| J3. ^ C. J{. 81. | 

6154. Add, Annotatio7is -Distd. JiV Stanton, ITo^g 
V. Maule (1927), 41 T. L. li. 118; Refd. Rc 
Stanton, [1928] 1 K. B. 494. 

6158. Add. Aimotation : — Refd. Weld v. Petre, 
[19291 1 Ch. 32. 

6161. Add. Annotations: — .4.s’ to (1) Consd. Rc 
Etic, [1928] Ch. 891. As to (2) Refd. Re City 
Equitable Fire Inscc. (1924), 40 T. L. R. 
853. 

6164a. Creditor- -Misfeasance by liquidator.! — Rc 

lloiStE & COJ.DNIAD iNSLlltANCE C'o., LTD., 
No. 918()a, post. 

6169. Add. A 71) total lo tt : - Consd, Re lOtic, [1928| 
Ch. 891. 

6173. Add. Annotation : — Refd. Re Citv Equitable 
Fire Inscc. (1924), 40 T. I.. K. 853. 

6173a. Article relieving directors from loss — 

Unless arising from wilful neglect or default.] 

-Re City Equitable Fire Insurance Co., 
Ltd., No. 3059a, ante. 

6173b. .] — Rc Etic, I/it)., No. 91 50b, a7ifc. 

6180a. Payment under invalid contract — Un- 

stamped policy.] — A CO. (‘ntercul into marin<‘ 
insurance coni rads which were n<4., as 
r(‘(iuired by la.w. embodied insi arnped policit‘s, 
HI tlie liquidation of th(' co., the liquidator, 
beiiuj: tiuTi unn.wai*(* that in tlie absence (d 
sta.mped policies th(‘ contracts were invalid, 
admh ted a ])j*ool’ made a pa ynumt in r<*s])e< t 
of a very larg(' claim under the* contracts. 
On a misteasa,nce summons ta-ken out againsl 
th(‘ liqui(Jator by a creditor of the co., 
under 1908 Act, s. 215: — Held: in view of 


th(‘ magnitude of the claim it was the duty 
of the liquidator carefully to investigate the 
^ alidity of the pT*oof A' therefore he was liable 
for misfeasanc*', but the ct. would exercise 
its discretion under th(* section by ordering 
him to contribute (o the assets of the co. 
only such an aimuint as would (3nable all the 
creditors to be ])aid in lull with interest, at 
5 per cent . — Rc Home A Lolontal Jn.sur- 
ANCE Co., l.TD. (1929), 45 T. J.. K. 958. 

6180b. Extent of liability Discretion of court.] — 

Re Home A; Colonial Insx rance Co., Ltd., 

1 No. 9189a, 

6182. Add. A )inoiaiio)\s : — As to (1) Consd. Re 
Etic, [1928] Ch. 891. As to (2) Apld. Rc A 
Debtor, [1927] 1 Ch. 410. 

6183. Add. A7inotaliori: — Apld. Rc A Debtor, 
[1927] 1 Ch. 410. 

6212. Add. Annotation : — Refd. Re Citv Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

6222. Add. A7V)iolaiion : — Refd. Re Darwen A 
P(‘arce, AssociaU'd Payier Mills v. Barn(‘s 
I (1929), 95 L. J. Ch. 487. 

I 6229. Add. An7ioiat\07) : — Refd. Spencer v. Asli- 
1 worth Partington, [1925] 1 K. B. 589. 

6238. Add. Annotaiton : -Mentd. Douglass 
LUvyds Bank (1929), 31 Com. (Vis. 293. 

j 6241. Add. Annoiatio7i : — Mentd Hunter v. 

' Stadtischf' 1 tocliseelischcrei Gc‘sellschaft,[1925] 

2 K. B. 493. 

6346. Add. A7)7io(fition .'--As to (1) Refd. Swift 
V. Board of Trade, [1925] A. 0. 520. 

6368a. — — For salary for dismissal without 
notice.! — Where a- clerk claimed to be ])aid 
out ol tlie ass('ts lor services j‘cnd(iiT(i, A 
a \ car's salary lor dismissal without notice, 

1 contrary to agreement A/c/d ; he was 

1 entitled to tlie sala-ry as chiimed. Rc 

Madrid Bank. Rx p. Wb.MAMs (1899), L. It. 
2 Eq. 219 ; 35 L. J. Ch. 171 ; 11 W. K. 709 


PART 111. SECT. 36. SUB-SECT. 10.— . 
C. (d) i. 

sd. Snmelhinf/ ui iiaiun of ■nius- 
conduct .] — To make a person liable 
under Cos. Act, 100-S, b. *2.‘»*1, lie must 
bo shown to have been guilty of womo 
nusconduet ])y which the co. has 
sutlcred loss. There must he actual 
loss or damage measiiralile in terms of 
monev. — lie Bun K Silks, Ltd.. [1926] 
N. Z. h. It 2L— N.Z. I 

PART III. SECT. 36, SUB-SECt. 10.— 
C. (d) iii. 

so. PainnnLis to dmhru'oc directors 
liabdity ov nuaraiitcc.] — V\ non a co. is 
insolvent to its di recto rn’ knowknigc, &: 
tho directors cease payment of all but 
small A iirosslng accounts & pay ail 
the rest of the eo.’s takings into the 
bank to wipe out tin; co.’s overdraft, not 
with intention to prefer the bank, but 
in order to wipe out the directors’ 
liability as sureties under tJicir peisoual 
guarantee of the overdraft, such pay- 
ments do not amount to a misfeasanee 
or breach of trust within Cos. Act, 
1908, fl 254. — Rc Linnky (H.) N' Co., 
Ltd., [1925] N. Z. L. H. 907.— N.Z. 

PART III. SECT. 36, SUB-SECT. 10.— 
C. (g). 

6201 i. Ibisiiion of lU/indai/yr on 
sumimms — Security for costs— \yheiher 
court will orc/fT.J -“On a summons for 
an order requiring the liquidator to 
give security for costs : — Held : 
although the ct., in the cx<jrcise of its 
general Jurisdiction, could order security 
to be given, nevertheless tiie established 
practice In the English ets. should be 


followed, tho summons must be 
di-.mj.ss(‘d, — lt< Nlw Zk/VLAND 
kbunuNL (^> , Ltd (In Liquiijatjon), 

1 1927 J K. Z L 11. 100- N Z. 

PART III. SECT. 36, SUB-SECT. 10.— 
E. (a) ill. 

6221 i. Tl hen liable ns contrdndory -- 
(Icveral rult J- A past member of a 
limited eo. may be liable to cont.ribule 
to Its U'-sets 111 a \m i all iig up, not with- 
standing th<' Jact that the existing 
members at the date of tho coTnmonei*- 
ment. ol the liquidation hold fnlly- 
Tiaid shares only . — Ri Soutiikun C^uoSiS 
Motor Fuels, Ltd , p. Kelt.eway, 
[19261 V. L, it .>27 : IH A. L. T. 100 ; 
[1926] Awis L 11 427 - AUS. 

sg. 1 1 7m arc jtust nn mben. — Jh’ccascd 
joint shareholder.] — X)]»ori tho death 
of one of -several joint holders of a 
share in a limited eu., deceaseil tiecomos 
a )>ast member within Cos. Art, 1899, 
s. 33, tz,y in the event of tha eo. going 
into liquidation prior to tia* expiration 
of a p<;riod of om* your from his death, 
his personal rejiresiintatives are lialile 
to he i>laeed niiou the IJ. list of eon- 
tribniora*,s of tlu* eo. — Rc Wool 
Tradixu Uo, Ltd. (No. 2) (I92U). 28 
S. li. N. S. VV. 135 ; 15 N. S. VV. W. N. 
113.— AUS. 

PART III, SECT. 36, SUB-SECT 10.— 
E. (b). 

sj. How enforced — Riyht of liqui- 
dolor to briny action.]— Ciin. Wimhng- 
up Act iSask.), ss. 15 ifc 22. which 
establish a siuaiiiarv .statutory pro- 
cedure, enabling a laiuidator to got 
payment from a contributory under the 
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Act instead of proceeding by action 
are only piTinis'^ivo & not obligatory, 
N the liquidator is not hound to have 
reeoiiisc to tliat proeednre but may 
piv.(<id hv Nv.iy of aelion. — XuAfeELAit 
(}. M(’Kev/.ie .Son, [1921] 2 D. L. H. 
1J42 : 2 VV. \V. K. 521.— CAN. 


PART HI. SECT, 36, SUB-SECT. 10.— 
E. (c). 

t i. ] — Tiiere Is nothing in 

Win ding -up Act to j iistify the suggestion 
that in settling the list of contributories 
regard is to he liacl only to those share- 
holders whose liability is subjec-t to 
call . — Rc National Wtadiitm, I.td. 
(1921), 55 O. L. It. 199.— CAN. 

sk. Deceased, shari holdi r .] — 

He C!anadian Cordage Mavit- 
FA(''ruRi\G Co. (1923), 51 O. L. It. 
480.— CAN. 


PART III. SECT. 36, SUB-SECT. 10.— 
E. (e^ u. 

6296 ii. ]-- A na nibci" of a 

eo. in liquidation is Imhlo m t of 

iini>aid eaUs, ev« n tlioiigli. to. ug'imst 
the eo , I ho roali-.,i1 io]i <5 -lali calls 
may have hectmic haired hv iimita- 
fion — Rc Dliiki ])i \-Mi SHooRiE 
IOlec'I'uk' 'J'k \ \ \ Co. Ltd., Rc 

1^\NN\ L\L (I!)27), I J. IL 50 All. 
476.' IND. 

6298 i. — * Riunr of tujuidafor to 
make ininodialc enU—Ror uhole of 
unjjaid bo la arc on 'Shares.] — Re Irma 
(ji)-oi*i.RATi\ K L'l I)., Re Love 

iV Km’DSON. [192.5 1 1 1), ]j L 27 , 
11924 1 3 W WC JL. 850.— CAN. 



Cases 6368a— 6456. English and Empire Digest Supplement. 


sub nom. Re Madrid Bank, Ltd., Ex p. 
Holder, Ex p. Williams, 14 L. T. 456. 

AyinotatioiiS .— Refd. He Madrid Bank, VV'^ilkiii‘»on’s Case 
Cl 807), 16 W. H. 331 ; Re General Exchunjje Bunk, 
Preston ’b Claim (1808), 19 L. T. 138. 

6374. Add, Annotation ; — Mentd. Britannia Hy- 
gienic Laundry Co. v, Thomycroft (1925), 
94 L. J. K. B. 858. 

6392. Add. A'nnotaiion : — Consd. Re Agricultural 
Wholesale Soc., [1929J 2 Ch. 201. 

6394a. .] — The society, under a loan 

stock trust deed, issued loan stock bearing 
interest at 7 per cent, with a quinquennial 
bonus of 21 per cent. Tinder the trust deed, 
entei’ed into by the society with trustees for 
the stockholders, an amount equal to 7J jier 
cent, on the par value of the stock was to be 
paid to the trustees, for a})i>ortionment to 
the interest A to a fund for the bonus. At 
thci date of an order for the winding up of the 
societ y, most, of the stockholders had received 
})ayment in full of interest at 7 iicr cent, on 
the aniount of loan stock issu<id, ui) to A 
including a date seven months before the 
order. The trustees lodged with the 
li(luidator a ])i()of stated to be for cash 
advanced on loan ; k> this summons asked 
(i) wliether the jiroof should be rejected to 
the extent of intei’cst proved for above 11 per 
cent., up to the date of the commencement 
of the winding u]) ; (ii) whether interest 
shouhl be calculated, at .5 })er cent., to the 
date of the ordei* or to the coinunmcemont 
of t he winding up ; (iii) whether Bkpey. 
Act, 1914 (c. 59), s. 66 (2) (6), had any 1 
ap]>li< nation to i)j()of or divnlend in respect j 
of the loan stock : — Held: (1) the amounts ' 
proved lor by the trust(*es were to be (;om- I 
])uted only to the <late of the commencement 
of the winding up ; (2) Bkp(!y. Act, 1914 
(c. 59), s. 66, was not incorporated by 1908 
A(it, s. 207, so as to ap])l> in the winding 
up of an insolv(‘nt. co., A that the trustees’ 
proof was therefore calculable at tJie rate of 
7J ])er cent. — Re AcaiiCTiLTURAi. AViiouiJSAi.K 
Society, [1929J 2 Ch. 261 ; 98 L. J. Ch. 896 ; 
141 L. T. 55 L ; 45 T. L. B. 467. 

Annotation A fi to (2) Apld. Rc Welts, [I929J iJ CJi. 2(>9. 

6396a. Whether bankruptcy rules applicable.] 

— Ur Agricultural Wiioli^sale »Socikty, 
No. 6891a, ante. 

6400. A fhZ. Ayinotations : — Mentd. Re Clemmons 
Aluminium (1924), 91 L. J. K. B. 487 
Costello V. Brown (1924), 94 L. J. K. B. 220 ; 
Re Snowdown Colliery Co., South-Eastern 
Coallield Extension Co. v. Snowdown Colliery 
Co. (1925), 94 L. J. Ch. 805. 

6406. Add. Annotation : — ^Mentd. Rc City Life 
Assce. (1925), 42 T. L. K. 45. 

6409. Add. Annotation ; — Consd. Re Pitchford, 
[1024] 2 Ch. 260. 

6409a. Rule limiting rate of interest.] — Rc 

AgRKHILTURAL W 1 IULE.SALE h) 0 (TKTY, No. 
6891 a, a?itc. 

6427. Add. Annotation : — Refd. Re Citv Life 
Assce. (1925), 42 T. L. R. 45. 

6436a. .] — In a common law action by a co. 

in liquidation against, a shareliolder for a 
call made befort* the liquidation, deft, has 


no right of set-off in resi)ect of sums alleged 
to be due to him from the co. — A lliance 
Film Corpn., Ltd. v. Knoles (1927), 43 
T. L. R. 678. 

j 6442. Add. Annotation : — Mentd. Re Pink, Elvin 
V. Nightingale (1926), 70 Sol. Jo. 1090. 

6442a. .1 — Applt., the managing director of 

a CO. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. &iortly after wiirds, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound uj), paid to applt. the amount for 
wdiich he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that tlie jiayment to 
him by the liquidator Wiis void as a fraudu- 
lent preference. In consequence of applt. ‘s 
non-compliance with that order, a bkpey. 
notice was served upon him, & a receiving 
order made against him, the registrar 
ridusing to allow’ applt. to set off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which he Jiad 
recovered judgment against the co. : — Held : 
tJjc indebtedness of applt. having been 
incurred undi*!* an order made after the date 
of the wdnding up, there were at that date 
no mutual debits capable of set-off ; the 
])ayment by the liquidator being void as 
a fraudulent preference, applt. had not 
any \ alid or effectual riglit of set-off in respei^t 
of the sum lie had been oi*d(ired to repay 
to tlie liquidator, &. liis only right was to 
prove in the winding up witli the other 
creditors. - Ac A Debtor (82 of 1926), [19271 
1 C4i. 410; 186 ]j. T. 849; sub nom. Re 
Mumfori). Debtor J Petitioning Creditor, 
Ex p. Official Receiver, 96 L. J. Ch. 75 ; 
[1926] B. & C. R. 165, D. C. 

6444. Add. Annotation : — Refd. Rc City Life 
Assce. (1925), 42 T. L. R. 45. 

6445. Add. Annotation: — Apld. Re A Debtor, 
[1927] 1 Ch. 410. 

6446. Add. Annotations : — As to (2) Refd. Re City, 
Lile Assce,, [1926] Ch. 191. Crcn era//?/, Mentd. 
Martin v. Stout, [1925] A. C. 359 ; Tyldesley 
V. D. C. V. Leigh R. D. 0. (1925), 23 L. G. R. 
243. 

6447. Add. Annotations: — As to (2) Apld. Re 
City Life Assce., [1926] Ch. 191. Refd. 
National Benefit Assce., [1924] 2 Ch. 339. 

6455a. Joint partnership debt — Creditor 

member of firm.] — In the winding up of a co. 
the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member ; — 
Held : the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner. — 
Re Pennington &> Owen, Ltd., [1925] Ch. 
825; 95 L. J. Ch. 98; 134 L. T. 66; 41 
T. L. R. 657 ; 69 Sol. Jo. 759; [1926] B. & 

C. R. 39, C. A. 

6456. Add. Annotations : — Refd. Rc Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 
Mentd. Rc Snowdowm Colliery Co., South - 


FART 111. sect. 36, SUB-SECT. 11.-- 
C. (a). 

6423 i. .) — ShareholderH are not 


eiilitled to Bet off against their liability 
for immediate payment of the amounts 
unpaid on their shares any dividends 
owing to them . — Re Irma Co-opera- 
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TivE Co., Ltd., Re Love & Knudson, 
11U25J 1 D. L. K. 27 ; [1924] 3 W. VV. K. 
850.— CAN. 

o. Add “ revsd. 16 S. C. R. 466.** 
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Eastern Coalfield Extension Co. v. Snow- 
down Colliery Co. (1925), 94 L. J. Ch. 305. 

6460. 130 L. T. 1; [1023] 

B. & C. B. 114; affg. S. C. sub nom. 
Re Wehb (IT. .1.) Co. (Smitiiffeld, 
Eondon), Ltd., [1922] 2 Ch. 309. 

Add. Annotaiioiis : — Refd. Rc Wingct, Burn 
V. Wingct, [1924] 1 Ch. 550. Mentd. Gilbert 
V. Gilbert & Bougher (1927). 90 L. J. P. 137. 

6462. Add. Annolaiion : — Refd. Re Winget, Burn 
V. Winget, [1924] 1 Ch. 550. 

6465a. Rates paid by director —Preferential 

rights of director.] — Re Lamplugii Iron Ork 
Co., No. 3105a, ante. 

6467. Add. Annotations : — Refd. Re Clemmons 
Aluminium (1924), 94 L. ,J. K. B. 487- 
Mentd. Re Snowdown Colliery Co., South- 
Eastern Coalfield Exbmsion Co. v. Siiow- 
down Colliery Co. (1925), 94 L. J. Ch. 305. 

6477a. — — — Re (^Er^ERAL Badio tV)., 

Ltd., First Co-operative Investment 
Trust, Ltd. v. The Co., 11929] W. N. 172. 


6500. Add. Annotatio)i : — -Refd. i?c Iloulder, [1929] 
1 Ch. 205. 

6506. Add. Annolaiion : — Apld. Re Agricultural 
Wholesale Soc., (1929) 2 (fii. 201. 

6565. Add. Annotations : — Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1920), 95 L. ,1. Ch. 576; Re Wilts 
A. Somerset PariTU'rs (192S), 9S h. ,1. Ch. 17. 

6567. Add. Armoiation : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

6591. Add. Annotation : — Refd. Re Keystone 
Knitting Mills T]'a(](‘ IVIk., [1929] 1 Oh. 92. 

6663. Add. Annotation : — Refd. Re South Bhondda 
Colliery Co. (1898), I.td. (1928), 72 Sol. .lo 
453. 

6740. Add. Annotation : — Refd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

6741. Add. Annotation: — Consd. Rc A Debtor* 
[1927] 1 Ch. 410. 

6745. Add. Aniiotation Refd. Rc Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


PART III. SECT. 36 SUB-SECT. 11.- 
D. (a). 

h i, Pent A — A landlord of 

CO. in liquidation has a proforontial 
claim lo payment up to tliroo rnontlis’ 
rent, whore there are goods on the 
pnmiiRCH to that value at the date of 
11(1 nidation. — Re Snuivjss & McKenzie 
Pty., Ltd., fE)2f>l V. L. U. 66:1; 48 
A, 1j T. 1)9 ; [1926] ArgUh L. R. 442. - 
A US. 

h ii. S. P. Re Caupexter Hades . 
Co., Ltd. (1926), 26 S il. N S. W. 

43 N. S. W. W. N. 116.— AUS. 


PART III. SECT. 36, SUB-SECT. 11.— 

D. (b), 

sm. Price of wheat Rwpphrd 
Statc wheat scheme.] —The Minister 
eharffod with the administration of 
Wheat Marketing Aels sold a qnautily 
of wheat to a co. which before payment 
wont into liquidation : — Held * tho 
debt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of thei aHsetR of tho 
eo. In the winding up of a co. the 
(Jrown 19 not bound by the jiroviHions 
of CJo.s. Act, 1893, & its amend- 

ments , — Rc 0('KEKBY & Co , Ltd, 
(1922), 2.6 W. A. L U. 26.— AUS. 


so. Debt due to public Board .] — Meat 
Industry Act, 1916, No. 69 (N. S. W.), 
(“'T.ablisluMl a Board to adiiiinister tlio 
Act. The Governor hud power to 
\ cl,o eerln,m of it«> aetJons. The Board 
had wide powers, whieh it (‘vereised 
at its diserelion ; any power of inler- 
forimco which a Minister of the Crown 
possessed was not such as to make the 
aets of administration his acts. Money 
received by the Board was not paid 
into the general funds of the State, 
hut to its own fund , — Held ■ a debt 
du(' to tho Board wa.s not a debt (lue 


to the Crown. -Metropolitav Meat 
Industry Board v. Sheedy, [19271 
A. C. 899 ; 137 L. T. 782; 43 T. L. B. 
701. P C.— AUS. 


PART III. SECT. 36, SUB-SECT. 11.— 
D. (o) 

aq. Municipal iaxejt d: taxes due to 
Public Utilities Commission — Payable 
before Croum. chums.] — Re Ixteh- 
VATioNAD Metal Works, Ltd , Ex p, 
K.. [19261 1 D. L. R. 309 ; 5 C. B. R. 
378— CAN. 


PART III. SECT. 36, SUB-SECT. 11.— 
D. (d). 

at. Effect of Ranicruptcy Act^ s. 
48 (4).)— The above sect, does not 
restrict the amount of the debt for 
which an officer, director or shareholder 


of n CO., which has made an authorised 
assignment . may In the ilr.st instance 
prove, 8: postpone the right to prove 
for tho balance until all other erodit-ors 
have been paid In full, but while allow- 
ing him to prove for tho full amount of 
Ills claim, it merely restrictB the 
amount of payment or satisfaction in 
the aggregate which he may reeene 
on necoiint of his claim as proven nnlil 
claims of other creditors have Ix^en 
satistlcd. — Re Caloary Fttrviture 
, Stoke, Ltd & IItoor, [1924 1 2 I). Jj. R. 

:{08 ; (19241 1 W. W. R. 1137; 4 

I C. B. R. 538.— CAN. 

i PART III. SECT. 36. SUB-SECT. 11.— 

I E. (a). 

sv. .Wot bondholders under mi~ 
reoistercd trust mortgaye 1 — Re Beaver 
I’RIU-K Co (Ont.), 1192G1 1 I> L. R. 71. 
--CAN. 

sw. BomlhoMcrs — .WotirilhstajuJiny 
aharulonmeni of hen ayauist purehaset 
of assds.] — Re St. .John River Loo 

o Co. (N. B.). [19271 ^ 1). h. R. 
809.— CAN. 


PART III. SECT. 36, SUB-SECT. 11. - 
E. (b). I 

6490 i. Whether proof for total sum I 
due at tune of rtaym — Where secanhes \ 
realised before claim.] — Whi're a wccudhI 
creditor realises on his .securities him- 
self without sending in a claim to tlio 
Ihliiidator or valuing his securities, lio 
is debarred from rankirig on the eNl,ut(' 
for anv dehcieney, & mnst lie regarded 
as standing outside the liquidation 
proi'eedings, — McFarland v. London 
A' JjANrAsniRE GUARAvrEE& Ac cident 
Cak ((’an.). [19271 :» D. L R. (.7.— 
CAN. 

sy. Whether interest on balance after 
security exhausted ran be added.]— In 
the Iki nidation proceedings of an 
insolvent co. a secured creditor aft(T 
having exhausted his s(jeurity cannot 
in proving n.s regards tin* lialanee of Ins 
(h'bt unsatisfied ineludo intcTest aftf*!’ 
t4ie dat(5 of tho winding up order.- 
Oppeniieimkr V. Moola (1929), I. L. R. 

7 Ran. 514.— IND. 

PART III. SECT. 36, SUB-SECT. 12.— C. 

sz. Right of judgment creditors to 
interest .] — On tho li(|uidation of a 
co. judgment creditors who obtained 
their judgments after tho commeneo- 
mont of the liquidation lis well as those 
who obtained their judgments prior 
thereto held alike entitled to interest 
out of any surplus remaining after 
payment of all the principal debts. — 
Re Colonial Ahsoranck Co. (Man.), 
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[1928] W. W. R. 703.- CAN. 

PART III. SECT. 36. SUB-SECT. 12.— 
D. (c). 

mi. - - .]--Rc Smeetonr, Ltd. (In 
Lioi iDATiON), [19281 N. Z. L. R. 190. 
- N.Z. 

PART III. SECT. 36, SUB-SECT. 13.- - 

A. 

p i. },y mortgagees in 

possession Aco. being in lliimdation, 
the mlg(*es. went into possession prior 
to tho issue of the winding-up order. 
Tlu' liquidator sought to rc'strain the 
mlgis'K. from selling vMthout tho 
sanction of the et., on the ground that 
such sale uonld be a “ proceeding 
against the eo ” • - -field : the mtgees 
were proceeding right fully - Re British 
C oDUiMRiA Tie ^ Timrkr Co. (1908), 
1 1 R. C. K 81 : 9 W. L. R 196 - CAN. 

PART III. SECT. 36, SUB-SECT. 13.— 
D. (a). 

n. Ad(i “ rrr.sd. 23 A. R. 426 ’* 

PART III. SECT. 36. SUB-SECT. 13. - 
D. (c). 

sb. U>i/ filed after innding-up order. ^ 
— Held : not to constitute a lien, e\(‘n 
for costs, against t,li(‘ piopertv of 
eo. in li(ini(Jution,-- /7( Lkiti’h Col- 
J.IEKIES, Ltd. (Alla ), [1926J 1 D. L. R. 
118.3 , 119261 1 W. W. R. 628.- CAN. 

PART HI. SECT. 36, SUB-SECT. 15.- B, 

sd. Chneral rule ] — In order to 
establish a franduhait pn'ferenee it 
must bo clear that the substantial «Ni 
dominant view of debtor was to give 
a ])ref(*rene(‘, (S: it is not .sullielent that 
tlu* ei edit or was in fact preferred — 
Re New Zealand FLKf’TUKAD Ac- 
rLiANCE 8: IOnoinekuivo Co., L’id ’ 
[1927JN. Z L. K. 16.- N Z. 

sf. Deposit of lease— To pi event 
creditor caching post-dahd ihetjue.]— 
Within tho period of three months 
prior to the bkpej’. of a eo a lease was 
dopo'-ilcd with a creditor of tlie eo by 
way of seeurity & to prevent the 
creditor from cashing a po-t-dut('d 
cheque which h‘' held rrom the eo * — 
Held . as the purpose of tiie |»ayment 
was to benefit debtor A to save him 
from creditors’ pressiin*. there was no 
fraudulent pn'ference. — Rc Drouurda 
8: Dustrk't Co-operative .Society, 
Ltd. (1924). 58 1 L T 42.— IR. 

sg. Loan of st oik by directors to coin- 
pan y— M ortgaye of stock — A ssignmcnt 
of equity oj redemption to directors .] — 
Miciiell V. Booth, [J9271 S. A. S. R. 
576.— AUS. 
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6746a. Payment to principal creditor — To relieve 

surety.] — Where a payment has been made 
to a principal creditor with the intent to 
a guarantor of tlie debt, Bkpcy. Act, 
Ji>14 (c. 59), s. 44, enables the liquidator in a 
compulsory winding up to recover payment 
from the person actually preferred. I 

A private c.o., of which a father & son were I 
the only directors & shareholders, was ! 
ordered to be wound up, <fe within the pre- 
ceding three months tlie son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdnift of the co. to secure wliich his father 
had given a guarantcf^. The liquidator 
claimed repayment of the sum as being 
a fraiidulent j)referen(;e within 1908 Act, 

8. 210, & a preliminary objection being 

raised that in any event no order for 
repayment could be made : — Held : the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed . — He Stani.ey (G.) &; Co., 
[1925] Ch. 148; 94 L. J, Oh. 187; 1,33 
L. T. 37 ; G9 Sol. ,7o. 30 ; [1925] B. & O. U. 1. ! 

6750. Add. A'tuiolal lot Menid. Guatemala (lle- 
piiblica de) v. Nunez (192()), 95 L. 3 . K. B. 
955. 

6751. Add. Ami6iatwn.H : — Mentd. King v. Sunday 

IMctorial Nowsj)apers (1920), (1924), 41 

T. L. It. 229; Knight v. JVmsonbv, |1925] 

1 K. B. 515. 

6756a. Order of county court.] — 91ns ct. will not 
ent(*rtain apyxuils from county (;i.. orders, i 
unless the ojde]’ appealed against li.is been 
comy)l(‘ted iV:. an f)irice (joyiy is yu'oduced lor 
our inspe(^tion (Kve, ,!.). — Rr l^AitKES Gau- 
AGE (Swadlincote), J^td., 1 1929 1 1 Oli. 139; 
98 L. J. Oh. 9 ; 140 L. T. 174 : 45 T. L. B. 
n ; [19281 B. ^ O. B. 144, 1). 0. 

6775. Add. Amiotalions : — Refd. Cornish Mutual 
Assce. V. 1. K. Corors., 11920] A. O. 281; 
Greenberg v. Cooi)erst(‘in, [1920] Oh. 057; 
Thomas v. Evans, .Tones v. South-West 
Lancashire Coal-Owners’ Assocn. (I92(i), 135 
1 j. T. 073. Mentd. Brighton (U)llege r. Mar- 
riott-, [1925] 1 K. B. 312; Re United General 
(’omiu(*rcial Insce. Corpn., [1937] 2 (1i. 51. 


6811. Add. Annotation : — Mentd. Hunter v. 
Stadtische Hochseefischerei Gesellschaft, 
[1925] 2 K. B. 493. 

6823a. Motion to validate debenture.] — Re 

Park Ward Co., J/Td., No. 5180a, ante. 

6857. Add. Annotation : — Consd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 

6857a. .] — A voluntary liquidator of a co. is 

not a trustee within Trustee Act, 1925 
(c. 19), 8. 08 (17), is not entitled to the 
indemnity given to trustees by sect. 30 (1). — 
Re Windsor Steam Coal 06. (1901), Ltd., 
[1928] Ch. 009 ; 97 L. J. Ch. 238 ; 72 Sol. Jo. 
335 ; [1928] B. Sc C. B. 30 ; ajjd. on other 
grounds, [1929] 1 Ch. 151, C. A. 

6862. Add. Annotation : — Mentd. Re City Equit- 
able Eire Insce. (1924), 40 T. L. K. 853. 

6874. Add. Annotatiojis : — Consd. Chibbett v. 

Robinson (1924). 132 L. T. 2() ; Mudd v. 
Collins (1925), 133 L. T. 180. Distd. Beed v. 
Se>nnour (1927), 11 I’ax ('as. 025. Refd. 
Seymour v. Beed, [1927] A. C. 554; Benyon 
Thorpe (1928), 97 L. J. K. B. 7(E. 

6895. Add. Annolatioyi : — Apld. He II nue 
(^>lonia.l Jnsee. (1929). 45 1\ T4. B. 058. 

6904a. By receiver — Liability of re- 

ceiver.] — I’noM As V. Todd, No. i979a, an/c. 

Add. Ciiaiions :-A^0 L. T. 1; [1923] 

B. A C. B. 114; ajf(j. S. C. svd) nom. Rc 
Webd (E. j.) a Co. (Smithfjeld, London) 
Ltd., [1922] 2 Ch. 309. 

Add. Annotations: — Refd. AV’ Winget, Burn 
r. Wing(^t, [1924] 1 Ch. 550 Mentd. Gilbert 
r. Gdh(‘rt A Bougher (1927), 90 L. J. P. 137. 

6936a. Deduction of income tax from payment 

of interest by company on mortgage,.] — A 
(50. having mortgaged all its yiroperty A 
assc‘ts, sul)s<apit‘ntly yiassed a resolution for 
voluntary winding up. Bc'tween the dat(‘ of 
the jLi1g(‘. A th(' commenecinent ot the wind- 
ing iiy) the CO. made no yjrolits, hut yiaid thna* 
several sums by way of inU‘n‘st ou the mtge. 
less income tax. The co. never yiaid or 
aecouiited for such deduet-ions of tax to the 
Inland Bevenue Comrs. : — Held: inasmuch 
as such deductions could not be said to 
answer the desciiyition of a tax “ assessed ” 


PART 111. SECT. 36, SUB-SECT. 17. 

sk. Older of pr(n^\nce ] — 'J’o enforce 
an order of tlie et. of unother province 
intule und(‘r Wimlliip:-np Act tlK' reiriH- 
trur hliould, on production Mieieof, 
enter it witlioiit dlr»!Ction uh an oid<-r 
of the .Suyiroine Ol. of British (lolumbia 
proeemd upon it as an onlinary 
record of that ei -—lie Rome 


321. --CAN. 

. SECT. 36, SUB-SECT. 18.--C. 
t. Add “ revad. 14 S. C. R. 624 ” 

PART III. SECT. 36, SUB-SECT. 18.— 
D. (a). 

« i. N. P. Pe DoMiNiov SHirBUiuD- 
INO & Repaik Co.. Ltd., [11)26] 3 
D. L. R. 274 ; 59 O. L. R 89.— CAN. 

PART III. SECT. 36/ SUB-SECT. 18.— 

H. 

8l. Of dirretors ajinenlmu against 
order,] — The directors of a co. that was 
ordered to he woiuid up under Cos. 
Act retained in their iiands certain 
moneys boloTUhng to the co. & siient 
th(un on an ayipeaJ died by the eo. 
against the order of the winding up. 
The appeal was unsuccessful & there 
was no order of appellate ct., allowing 


[ tlic costs of the c<j.’k advocates out of 
I the estate* — If chi: the ofTicial Iiqiuda- 
j tor could, under the directions ol the 
ct., allow the expenditure, if ineniTcd 
j ho n& fide, & uj) to a reaHonahie oxl iuit . - - 
I Moolla V . Ofeiciau Liqtudatou 
I (1928), I. L. R. 7 Kan. 31.— IND. 

I PART III. SECT. 36, SUB-SECT. 19.— 

ordci .^—He SAHKATCrnSAVAN CO'OPmtA" 
TiVE IClevatok Co., Dwidson v. 

I Swansox (Sa.sk.), [1928] 2 W. W. R. 

I 2.5 6.- CAN. 

PART III. SECT. 36. SUB-SECT. 20. 

mi. On powirs of liquulutor — 

Power to coinplcle formal art after 
dissolntum of company.] — Krish- 
NASWAATI Naiuu v. Andi Ghkiti (1927), 

I. L. U. 5J Mad. 681.— IND. 

q i. Grouiuls for granting or 

refusing.] — lie Albkrni Paoifio 
, TnoAi AS V . La W.SOX ( B. C. ), , 
[1927] 3 !).. L. U. 1126; 11927] 2 ! 
\V. W. R. 662.— CAN. 

PART III, SECT. 37, SUB-SECT. 3.— B. I 

d i. Sufftciency of resolution.]— i 

An extraordinary resolution for the 
Winding up of a co., that It cannot “ by 
reason of the passing &: enforcement 

390 


I of iTohibition Act continue its biisi- 
I ness ” 18 not the equivalent of the 
' extraordinary resolution, authorised 
I by Co.s Act, R. S. B C., 1911 (c. 39), 
j s. 226 (3), ns it stood pnoi to Nov. 

' 1917, to tlie effect ihal the eo. cannot 
! by reason of its liabilities cont.iinic its 
, biLsiness. — 1>uac'an & Cray, Ltd. v. 

1 .Silver Spring Brewery, [1926] 4 
' ^ R. 724 ; tl925i3\V. W. R. 075.— 

d ii. Resolution providing for 

Ixqiiido^nr to aet under supervision of 
directors.] — Held: highly objection- 
able. — ]\\r\shuram Dattaram Su\m- 
IJASWT 7. Tata Industrial Bank, 
Ltd. (1928), .55 L. R. Ind. App. 274.— 
IND. 

PART III. SECT. 37, SUB-SECT. 4.— B. 

sm. Payment to person purporting to 
be liquidalor ] —Where, after pujTnent 
made to one purporting to be a Ihiuida* 
tor, deft. dlHcovered that the payee 
was not legally a liquidator . — Held : 
the doctrine of estoppel was not applic- 
able — Duncan & Gray. Ltd. v. 
Silver Spring Brewery, [19251 4 
D L. R. 724 ; [19 251 3 W. W. H. 675.— 
CAN. 

PART III. SECT. 87, SUB-SE CT. 8. 

6936 i. Preferential debts — Croum 
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on the CO. within 1908 Act, s. 209 (1), the ] 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, <fe there was notliing in the 
language of the sub-sect, giving any priority 
to the debt. — lie J.an(i Phopeu^er, Ltd., 
[1927] 1 Ch. 120 ; 9:> L. .1. Ch. 510 ; 136 L T. 
48; 42 T. L. R. 702; 70 Sol. Jo. 830, 11 
Tax Cas. 4C ; [I92(;] R. & C. R. 127, C, A. 

6936b. Rates — Payment by director — Pre- 

ferential rights of director.] — Re Lamflugh 
Iron Ore Co., No. olO.la, cmic. 

6937. Add. AnnoUiiions : — Mentd. King v. Sunday i 
Pictorial Newspapers (1920), 0924), 41 

T. L. 11. 229; Knight v. Ponsonby, [1925] 

1 K. B. 545. 

6958. Add. Annoiaiions : — As io (1) Refd. I. R. 
Oomrs. v, BuitcII, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. v. I. R. Comrs. 
(1928), 138 L. T. 593. ‘ i 

6965. Add. Annotations: — Consd. Collarov (b. p. 
Giffard, [1928] Ch. 144. Mentd. I. R. ("ioinrs. r. 
Burrell, [1924] 2 K. B. 52; Rc Railways 1 
Act, 1921, Rc Standard Charges SeJiedule I 
(1925), 94 L. J. K. B. 364. 

6974. Add. Ci/a/ion :—[ 192 3] B. & C. R. 139. 

6977. Add. Annotations : — As io (1 ) Distd. Rc 
Madame 'J\issaud, [1927] 1 (Mi. 657. Refd. 1. It. 
Comrs. V. Burrell, [1924] 2 K. B. 52 ; Rc I 
Railways Act, 1921, He Standard Charges ! 
Schedule (1925), 94 L. J. K. B. 364. 

6980. Add. Annotation : — Refd. I. R. Comrs. v. 
Burrell, [1924] 2 Iv, B. 52. 

6984. Add. Annotation : — io (1) Expld. (Jollarov 
Co. P. Giffard, |1928] Ch. 144. 

6986. Add, Ainiotafion : — A.v to (1) Consd. Collarov 
Co. p. Giffard, [1928] Ch. 144. 

6987. Add. Annotation : —Ajild. Rc Dominion Ta,i 
A. (Miemical (V»., 119291 2 Ch. 387. 

6988. Add. A nnotations : — Apld. Rc Dominion Tai- 
A; Ciiemical Co., [1929J 2 (Mi. 387. Refd. 
C(nils{»n p. Austin Motor (\). (1927), 13) 
T. I.. R. 493. 

6988a. No dividend declared.] — Tlie 

memorandum of assocn. of a co. provided 
that in the event of a winding-u]) the pre- 
feienee shareholders should be entitled to 
receive in full out of the assets the amount 
of cajiital ])aid up on their shares, also all 
arrears of dividend due thereon at the date 
of winding-up. A I’esolution was passed for 
the winding-up of the co. in Apr. 1925, at 
which date no dividends on tlii^ iireference 
shiU’es had been declared or paid for ov(*j- 
four years past. After the winding up thci e 
was a sur]>lus sufficient to pay arrears of 
dividend due : — Held : no dividends having 
been declared between 1921 & 1925, none were 
due, & the preference shareholders were not 
entitled to be paid anything in resp(H*t. of 
arrears. — Re Roberts &;*Cooper, Ltd., [1929] 

2 Ch. 383 ; 98 L. J. Ch. 450 ; 141 L. T. 636. 


6988b. — Right to payment without 

deduction of income tax.J — Where upon the 
winding up of a co. Uie preference share- 
holders are entitled to jiaymont of all arrf'ars 
of dividend, A; lhei‘(‘ is fi fund av^ailablt* for 
payment, the>' arc ('iititlt‘d to receive th<‘ 
full amount of tlu‘ dividends in ai-rcfir with- 
out any deduction oi inconu' lex, in priority 
to any paynu^nt t(> the ordinaiw shareholders. 
— AV Dominion MAr A Ciiemtcal Co., l/rn., 
[1929] 2 (Ml. 387; 98 Ju J. (Mi. MS; 45 
T. f). R. 601. 

' 6989. Add. Annotation : - -Consd. Collarov (M). v, 
GiiTard, [1928] (Jh. 144. 

6989a. .J — A co. issued preference 

shares, which entitled the holders to a 
lixed cumulative jirefercnce dividend in 
priority to the ordinary shares, but not 
(conferring any priority as regards capital. 
By the arts, of assocn. it was ])rovid(‘d that 
suhje(5t to the rights of members entitl(*d to 
shar(5S issued upon s])ecial conditions tlie 

з) rotits of the co. should bo divisible among the 
meiiib(M‘s in projiortion t>o tin* amount })ai(i 

и] > on tlie shar(‘s ludd by IIhmii respectively. 

MMie CO. was wound u]) voluntarily A the 
liquidator having jiaid all dividends A debts, 
A returned t he whole of tMu‘ iiaid-iip (’apital 
t-o t.h(‘ share holders, th(*re remained sui^ilus 
iussets : --//('/(/ : (1) as long as the co. was 

a going concern lln‘ pi'cfeptuicu' shareholders 
were entitled onl v to the pi*ef“rontial dividend, 
but on the voliintiiry winiling up this pre 
l‘(‘rence was de'terminc'd, A then»*eforwaid 
Die preference shares retain(‘d no ])ref(irence 
or jiriority over the ordinary shares ; 
(2) according to the constitaition of the co. 
tlie prinia Jade ]>r< ‘sumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, A the surplus 
assets, including deposit int'(M‘estu would be 
distributed amongst all the sharehold(U's 
pro rata in proportion to tlu' ainoniit jiaid up 
on th(‘ir shares. Rr Mad ami: Titssadd A 
Sons, Ltd., [1927] 1 (4i. 657 ; 96 L. .T. (Mi. 
328; 137 Ji. M\ 516 ; 13 M\ L. R. 2S9 ; [1927] 
B, A C. R. 112. 

6989b. .J~ — By tlie iiHanorandum A arts. 

of iissocn. of a co. it was ]>rovi(led t-hat the 
jirefcreiKjc shai'C's should “ confer tlie right 
to a lixed cumulat iv e di\ idend ” at a certain 
ra-t(\ “ A shall rank, both as r(‘gards dividends 
A cayiitaJ, in jiriorit v to th(‘ ordinary shar(\s.” 
By the arts, it was ])rovid(“(l in Die same torms 
a.s to the divid'Tids, A that the preference 
shares should “ conhu* the right in a w^iriding 
uji to re])a.vnient of ca]utal in priority to t/h(‘ 
ordinary sliares ” : — Held : th(‘ full rights of 
the holders of preference* shares, both as to 
dividends A capital, were dcdiniited by lht‘ 
contract I ){‘tw"een them A the eo., A they were 
entitled to no furthcT rights ; nothing being 
said in Die ciontract as to surydus asstds, in 
the event of a winding u]> they were not 
entitled to share in any siirjdiis assets. — 


debts.'l — A CO., which had griven a 
iiit^fc. to* the Crown under Fruit 
Preservinsr Industry Act, 1913, which 
mtge. w^as traiisferrecl to the State 
Advances Account, went into voluntary 
liquidation . — Held : tlie Crown debt 
had priority. — Tasman Fruit Pai^king 
Assocn., Ltd. v. R., [1927] N. Z. L. R. 
618.— N.Z. 

PART III. SECT. 37, SUB-SECT. 9.— A. 

sn. Restraint of distribution — At 


instance of lessor — Thtlxl covenant to 
Iniild coni’plettly jicrjormed — Notunth- 
standing assignment of lease unih con- 
sent of lessor.] — Rc Victoria Street 
Properties, Ltd. (In Voluntary 
Liquidation). [1927 J N. Z. L. R. 95. — 
N.Z 


PART III. SECT. 37, SUB-SECT. 9.— B. 

6949 i. Li/juidator's remuneration 
<&• costs — Realisation of scanritg belong- 
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I mg to ffrhentiirt-hojdi rs 1 --'l’'hc jokIk of 
a iKpiidaLor iirojHTlv jik uned by him 
m rcallbiiu? aiiv ( oiuj)riKed 

m a Bfoimty lx lontifiii}/ Io dcbentiiro- 
lioJderB arc p.o.iblc out of the amount. 
HO realised uixm sin li .sccurith'.s, but 
the remamiiitJ: (•(•'.is r)£ th(‘ liquidator 
muKt l)c borne bj' tin* free aBKctH, if 
any. of tlu* co Rc Willis C. Ray- 
mond. Ltd. (1\ JjgriDM'ioN), [192Sj 
N. Z. J). R. 1 1 . N.Z. 



Cases 6969b— 7174a. English and Empire Digest Supplement. 


COLLATIOY C’O., I/PD. V. GlFPAllD, [1928] Oh. 
144; 97 L. ,7. Oh. 69 ; 738 7.. T. 321; [7927] 
70 i\ 7i. 217. 

7001 . A dd. Amioiaiions : — Distd. Rc Stanton, 

7\ Maule (1927), 44 T. L. K. 118. Refd. Re 
Stanton, [1928] 1 1^. B. 464. 

7014a. Validity of winding-up order In ques- 

tion.] — The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
proceedings. — Re Empire Buildera, Ltd., 
Re Transvaal United Trust & Finance 
Co., Ittd. (1979), 88 L. J. Ch. 459 ; 121 
L. T. 238 ; 63 Sol. Jo. 608. 

7034. For the paragraph in the original volume 
substitute the following paragraph : — 

Judgment after winding up— Right of com- 
pany to recover money from third party based 
on company’s liability to Judgment creditor — 
Ko ground for not staying execution.] — The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co.’s name, & upon those bills the co. wjis 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully fac‘ilita.ted the commission of the 
above fraud, & for having thereby rendered 
the co. liable on the bills. The judgmimt 
creditors in the first action then sought to 
attach under a garnishee* order the money so 
payable 1o the co. by the third party. On an 
application by the co. to stay the garnishee 
proceedings :■ — I/rld : wlxire a judgment is 
recovered against a co. which is m voluntary 
liquidation the invariable practice* of the ct. 
is to stay execution of the judgment unless 
there are very exceptional r(*asons ior 
exercising its di.scretion otherwise, tlie fact 
that tlie only right of th(i co. to recover the 
mon(*y claimed from the garnishees was based 
upon the co.'s liability to th(} judgment 
creditors was not such an exceptional cir- 
cumstance t/O take the case out of the 


general rule. — Anglo-Baltic & Mediter- 
ranean Bank r. Barber & Co., [1924] 2 
K. B. 410; 93 L. J. K. B. 1135; 132 L. T. 1 ; 
[1921] B. & 0. B. 224, 0. A. 

7043a. Preferential debts exceeding 

assets.] — Re So[ttii Rhondda Coi.likhy Co. 
(1898), I.Ti)., [1928] W. N. 126. 

7044a. .] — R^ National Stores, I/pd. 

(1898), 42 Sol. .lo. 740. 

7051. Add. Annotation : — Mentd. Gilbert v. Gilbert 
A Bougher (1927), 96 L. J. P. 137. 

7064. Add. Animtalion : — Refd. Cotter v. National 
ITnion of Seamen, [1920J 2 Cl). 58. 

7074. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Re Wilts 
& Somerset Farmers, [1928] Ch. 809. 

7076. Add. Annotation: — Refd. Wall v. Exchange 
Investment Corpn., [1926] Ch. 113. 

7082. Add. Annotation :~-As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Cli. 58. 

7083. Add. Annotation : — Consd. Agiicultural 
Wholesale Soc. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

7102. Add. CiicUion :~-\30 h. T. 256. 

7104. Add. Annotation: — Mentd. IVrrv v. Ecpiit- 
abJe iiife Assce. Soc. of (1929), 15 

T. L. R. 468. 

7124. u\dd. Annotatioyi : — Mentd. Eastwood 
Holt V. Studer (1926), 31 Vom. Cas. 251. 

7146, Add. Annotation Mentd. Public Trustee 
V. Elder, [19261 Ch. 776. 

7161. Add. Annotation Refd. Soc. Anon. 
Pech erics Ostein I aises v. Mercliarits Marine 
Insce., [1928 1 1 K. B. 750. 

7168. Add. Annotation : — Refd. Moiris v. Harris, 
[1927] A. C. 252. 

7169. Add. Annotation : -Refd. Morris v. Harris, 
[1927] A. C. 252. 

7174a. Mode of application for order.] — 

(1) Where a co. has been dissolved, A on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to declare 


PART III. SECT. 37, SUB-SECT. 10. 

e i. To itiet diredums to liqmdator 

— Whai questions may he submitted .] — 
Tic HAMii/roN Co., Ltd. (in LigriDA- 
TION), IHCJSJ N. Z. L. h. 419.— N.Z. 

PART III. SECT. 37, SUB-SECT. 11.— 
D. 

sp. Power of court to order stay — 
Vndcr Puiuni Companies Act. 1913, 
s. 215 ]—Iie Sui Yo(1\hiih\\i PiiAie 
MAcv, T/i'j). (In Liqt’id \tion), lie 
Moh\n TiAL Mehta (1927), 1. L. II. 
50 All. 4H2 --IND. 

PART III. SECT. 37, SUB-SECT. 13.- 
E. (b). 

St. Whether member of old companjp] 
— In 1917 a duud to carry into olTcct 
a scheme of liquidation was drawn 
up, but it WHS never m fact registered 
nor executed, attliouprh ita lAirnia were 
actually oanled out, in tJiat the great 
majority of Hhaieholders in tlie co. 
surrendered their shares & received 
others In exchange. In 1924 certain 
of these shareholderfl held a moisting 
it appointed two of their number a*? 
liquidators & attempted lo assume the 
direction of the liquidation- — field: 
the shar(*holders, who m 1917 had 
relinquished thoir shares, accepting 
shares in the other cos. in excliunge, 
had ceased to be cither shareholders 
or contributories & had no right to 
take any part in the management of 


I he co.’s aft airs. — Uuntkr t». Dajmodar 
Das (1924). 1. L. K. 46 All. 7.59.— IND. 

PART III. SECT. 37, SUB-SECT. 13.— 
E. (I). 

o. Add “ revsd. 1 O. L. R. 480,” 

p i. On contract — To pay commission, h 

Hktiu'.lt. a VTOMATie Totalis \tohs, 
I.TD. (1927), 28 S. R. N. S. W. 70; 
affd. 1 A. L. .1. 38(5.— AUS. 

PART III. SECT. 37, SUB-SECT. 14.— 
B. 

sw. Avoidance — .lurisdiclxon to order 
— For limited purpose otUy.] — A 
CO. went into voluntary liquidation, 
& was dissolved. Thereafter intinia- 
tion was received from the Inland 
Ke\onue that a sum was repayable to 
the CO. in respect of excess profits 
duty, & a petition was presented te 
the ct. by the co. & the liquidator 
for an order declaring the dissolution 
of the co. to have been void, for the 
purpose of the exercise by the liquidator 
of authority to receive the payment & 
to grant receipt therefor : — Held : it 
was incompetent under 190S Act, 
s. 223, to declare the dissolution of a 
CO. void for a limited purpose only. 
The petition was amended by the 
deletion of all rt*fcrence tn the purpose, 
& the ct. granted it as amended . — Re 
CUAMPDAXY Jute Co., Ltd., [1924] 
S. C. 209.— SCOT. 
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sz. Application more than two 

years after dissolution .] — Eight years 
after a co. was dissolved by order 
of the ct., it was discovered that the 
liquidator had not dealt nith a feu 
held by tlie co. The superior & the 
liquidator x>rcseiitc(l a piditiou crav- 
ing the ct. lo declare liie dissolution 
void, to authorise tlie liquidator lo 
grunt a disposition of the feu ad 
perpituam reman enliam in favour of 
the superior. The ct. refused the 
order craved. —M acDon\ld’s (Lord) 
Curator, [1924] W. C, 163-4 — SCOT. 


6b. .] — A CO. was dis- 

solved for the purpose of reconstruc- 
tion after the fiquKlalor had entered 
into an agreement for the transfer of 
the assets, including certain heritable 
pro])erty, to a new co. The new co. 
entered into possessiou of the heritable 
property, hut did not obtain a con- 
veyance, iS: itself subsequently w'ent 
into liquidation. More than tw'o years 
after tlie dissolution of t#e old co., 
a petition w’^as presented to the ct. by 
the liquidators of botli cos. praying 
the ct. to declare the dissolution of the 
old CO. to have been void, & to empower 
tlie liquidator of that co. to grant such 
titles as might be requisite to vest the 
heritable property iu the now co. 
The ct. refused the order craved. — 
Forth Shipbreakino Co., Ltd., Peti- 
tioners, 119241 S. C. 489-90.— SCOT. 
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the dissolution void, notice of the motion j 
ought to be given to the Treasury Solr. 
since on dissolution the undistributed assets 
pass t4) the Crown as hona vacanlui . 
(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted wliere there are undis- 
tributed assets. — Be Home Colontai. 
Insurance Co., Ltd. (U)28), 44 T. L. R. 718. 

7177a. Effect of.l — An order of the ct., 

declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissolution its avoidance.- -Morris v. 
Harris, [1927] A. C. 252 ; 9(1 L. J. t^h. 252 ; 
13(1 L. T. 587 ; [1927] B. 0. R. (15, H. L. 

7269. Add, Annotation : — Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 70. 

7370. Add, Annotation: Refd. Kirby v, Wilkins, 
[1929] 2 Ch. 441. 

7371a. Scheme involving reduction of capital 

— Modification of rights of different classes of 
shareholders.] — B^ Odhams Press, Ltd., 
[1925] W. N. 10. 

7382a. Scheme involving reduction, reorgani- 

sation & increase of capital.] — Be Walters 
(Stephen) ^ Sons, I™., No. 839a, ante . 

74*07a. Omission to advertise — Sufficient 

majority present.] — Wliere there was an in- 
advertent omission to advertise a scheme of | 
arrangement under 1908 Act, s. 120, but it | 
was satisfactorily proved that thirty out of I 
thirty-one shareholders of the co. had | 


received the notices : — Held : the meetings 
had in siib.stanco been held in manner pro- 
scribed, it the ct. would not insist on further 
mc('tings being convened. — Rc Anolo- 
Si’ANisH Tartar Refineries, Ltd. (1921), 
(18 So). Jo. 738. 

7409a. .] — (1) Proxy papers to be used at 

meetings to consider schemes ot arrangement 
should follow the form settled by the judge, 
which empowers the proxy “ to vote for me 
& in my name [ ] the said scheme either 

with or without modification as my proxy 
may approve,” & contains opposite the blank 
a marginal note as follows : ‘‘If for, insert 
‘ for,* if against, insert ‘ again.st,* Sc strike 
out the words after ‘ scheme ’ & initial altera- 
tions.” I’roxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to rc-ap point 
the original trustees for the debenture - 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the tni.st estate, & had in fact 
acquired debentures from their cPsiuU que 
trust at inadequaL^ prices, & not in their 
ovm names, but in the names of cos. con- 
tiolled by them.— 72c Magadi Soda Co., Ltd 
(1925), 91 L. J. Ch. 217 ; 41 T. L. R. 297 ; 
69 Sol. Jo. 305 ; [1925] B Sc C. R. TO. 

7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets.] — Be 

Home Sc. Colonial Jnsitkaxce (V)., J.(TD., 
No. 7174a, anir. 


PART III. SECT. 37, SUB-SECT. 15.— 
A. (b) iii. 

e i. .] — Held : in the absence 

of proof that creditors’ rights or those 
of the con tribu tones would he preju- 
diced by the voluntary winding np, 
applications for conijmlHory winding up 
ninst bo dtsmissed.— Sansar Ciiand t , 
Karam CTtand (1925), I. L. R. « Lab. 
340.— IND. 


PART III. SECT. 37. SUB-SECT. 15 — 
A. (c). 

sd. Handing over of honks hy 
voluntary to compulsory liquidator — 
Lien of voluntary liquidator over hooks.] 
— Re Stockbriugk. & Co.. Ltd., [ 1923] 
N. Z. L. R. 221.— N.Z. 

PART III. SECT. 39. SUB-SECT. 1.— B. 

f 1 . PrefcreniiuL trcaiment of 

creditor.] — Wliere a co. propti.-ed a 
scheme of arrangement, under widen 
a bank oppcari'd to be secuied to the 
extent of 20it. in the peutid : — Held • 
the scheme was not one which, in view 
of the apparent preferential tieatment 
accorded to the bunk, the ct. should 
sanction. — LaixiArk dk Koubaix v. 
(iLRN (aLOVK ttC HOSIKRY Co., LTD., 

[1926] s. c. 91.— SCOT. 

PART III. SECT. 39, SUB-SECT. 1.— D. 

7387 ii, .] — The ct. refused to 

approve of a scheme of arrangement 
proposed by the insolvent debtor, 
an lncorprat.ed co., & accepted hy a 
majority of its creditors, whereby tlic 


preferred & secared creditors wer(> to 
1)0 paid by debtor. Sc the uuseeiirod 
creditors paid m full bv the allotment 
& issue to them of fully paid-up pre- 
foreiice Khares in t.lie debtor co. or m 
a new co. to be incorporated. The 
scheme was not one which slionld bo 
forced upon an unwilling creditoi. — 
Jfe Lixdxkiw, I/JT). (1921), ()4 D. L. K. 
717 : 51 0 L. R. 116 ; 2 C. B. K. 49.— 
CAN. 

PART III. SECT. 39, SUB-SECT. 1.— 
F. (a). 

7399 ii. — — — — 1 — Where a 

bank, being a secured creditor, im- 
properly voted witli the unsecured 
creditors ; — Held * in the absence of 
the hank as a voting cr<*ditor, the 
necessary threc-foiiit 1 »h in vnlne wmnld 
not have heeii ohtuined, & the pro- 
cedure had not complied with 190S 
Act, s. 120 (2).— LAiviicRic DF Rorniix 
V Glfa' Gi.ovf. & IIosiEKi Co., Ltd., 
[1926] S. C. 91.- SCOT. 


PART III. SECT. 39. SUB-SECT. 1.— 
F. (b). 

sf. Time for lodging.] — Credit or»»’ 
proxj(‘s need not be lodged at any par- 
tienlur date. 

Where proxies lodged by creditors 
within forly-eiglit hours of a meeting 
to approve a scheme of arrangement 
had been disallowed * — Held : t he 
rejection of tlie proxies was wrong. — 
Lai MERIC DE Houraix r. Gi.en Clove 
& Hosiery Co., Ltd., [1926] S. C. 91. 
—SCOT. 


PART III. SECT. 40. SUB-SECT. 2.— A. 

7449 V. .]— A CO. formed 

for the purpose of money-lending, 
which, having discontinued business, 
had 1)0011 struck olf the register, 
aT)i)ljed for an order t.o have its name 
restoriHl thiu'ido, the main ground of 
its application being that it desired 
to recover from a bkpt. estate a 
dividend which had become payable 
since tlie dal-e of striking off • — Held : 
tlie application should ho granted. — 
Charles Dale, Ltd., [1927] S. C. 
130 —SCOT. 

01 , Dissolution of company on 

uoii-vomplianvv iriih staiuittry for- 
malities ] — A CO. which failed to comply 
Willi Cos (ReeonsLituUon of Records) 
Act iN.l.), 1923, & w'as thereupon 
dissolved, may he “replaced on” & 
“ restored to “ the register in accord - 
Hriee with sect. 5 (4) — h'e Cloxard 
Brick N: Ls'i'An-. Co., Ltd, [19261 N. 
17 — IR. 

bl. J^JffecI of I — WIktc a eo. has 
deiaiilted in eoinplying with Cos. Act, 
ss. 80-85, S: it,H letters patent have 
h(‘en revoked iSf cancelled, ii: the default 
can he W’aived t)y showing that it w'as 
due t,o uiadvertenco, accident or 
neglect, the rev'ocation is not complete 
but conditional, A:, on the rcMval of 
the charter, the ct) 's existence must 
he considered to have been at no lime 
interrupted. — Banque Cavadiennk 
NATIO.VALE V. S\W’(T[L’K, [192(>J 3 

D. L R. 904 : [192612 W. W II. 771 ; 
36 Mon. L. R. 1.— CAN. 
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Part IV. — Banking Companies. 


7462a. Defences available — Liability for 

calls .] — Asfiumpsit on a money demand 
ij,u:fi,inst a joint stock banking co. Plea, 
after setting out the deed of settlement, to 
wliich pltf. was a party, a sct-oli‘ for calls 
due on shares held by pltf. Replication, 
“ not indebted ” Held : (1) the replication 
was bad, the set-ofC being founded entirely 
on tlie deed ; (2) the plea was good. — 

Midvain Matheli (1850), 6 Exch. 65 ; 1 


L. M. & P. 220 ; 19 L. J. Ex. 227 ; 14 
1.. T. O. S. 446 ; 156 E. R. 24. 

Annof^ton : — Generally, Refd. Smith v. Trowsdale (1854), 
18 Jut. 552. 

7479. Add, Annotation : — Consd. Spencer v, Ash- 
worth Partington (1925), 94 L. J. K. B 447. 

7479a. .] — Baiiclay v. Pbarse (1884), Times, 

Aug. 4. 0. A. 

Annotations : — Distd. Perry v. Barnett (1885), 14 Q. B. D. 
467. Apld. Seymour v. Bridge (1885), 14 Q. B. 1). 400. 


Part V. — Insurance Companies 


7482. Add, Annotation : — Hefd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 
329 

7482a. Power of company to vary rate of interest 
on loans to policy-holders.] — In an action by 
a policy-holder against an insurance co. for a 
declaration tliat the cf). were not entitled to 
charge more than 4 per cent, interest on , 
sums advanced on security of their policies, j 
pltf. based his case on an alleged collate3*ai I 
contra, ct or on establibhed prjicticc : — Held : 
ther(i was no collateral contract, & the 
practic(‘ proved was to make Joans at tlie 
rate of int(*rest lixcnl by the boartl, A nf)t U) 
chargcj one fixed rate for all time.— -Tiiiselton 
V. OoiMJMEif.ciAL Union Assurance Co . [1926] 
(^b. 888 ; 95 L. J. Oh. 447 ; 130 L. T. 114 ; 
70 Sol. Jo. 892. 

7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies — Employers* lia- 
bility insurance company — Carrying on busi- 
ness outside United Kingdom— What Is.] — 

']''be abov(‘ Act ai)])Iies to employers’ liability 
insurance business carried on in the UniGiil 
Kingdom, though the risks run, ^ the lia- 
bilif/y insured against, originaf/tjd outside the 
United Kingdom, as sect. 33 (1) (/) of the 
above Act refers to the place where the 
business is carried on ^ not to the place 
where the risks are run, the act of issuing the 
jiolicics constituting the carrying on or 
transacting business . — Kc United General 
CoMMEiuuAL Insurance Corpn.. [1927] 2 Ch. 
51; 96 L. J. Ch. 231; 130 L. T. 653; 71 
vSol. Jo. 141, C. A. 

Annotation : — Refd. First Russian Iiiscr f. London & l^tm- 
raHhir<‘ Inset* . Ch. 922. 


7490a. Reinsurance of fire risks.] — The 

business of reinsuring fire risks is fire insur- 
ance business within Assurance Companies 
Act, 1909 (c. 49), <fc a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not/ 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 
(1) of the Act. — Fobsikringsakt. National 
(of Copenhagen) v. A.-G., [1925] A. C. 639 ; 
94 L. J. K. B. 712 ; 133 L. T. 151 ; 41 
T. L. R. 473 ; 09 Sol. Jo. 543 ; 30 Com. 
Cas. 252, H. L. ; affy, S. C. sub nom. A.-O. 

V , Forsikringsakt. National (of Copen- 
hagen) (1924), 93 L. J. K. B. 679, 0. A. 

Annotations : — ^Refd. Firnt Russian Insce. v. Loudon & 
LaucuHhire Insco., 11928] Ch. 922; Be National Benefit 
Assce., Kx p, Enplish Insec., 11928] Ch. 74. 

7493a. R. S. C., Ord. 50, r. 2 (8).]^— 

Re Canada Lifta Assurance Co., [1929] 

W. N. 46. 

7498. Add, Armotaiioyi : — Refd. He Profits & 
Income Insce., [1929] 1 Ch. 202. 

7526a. ■ — .] - Wliere an assurance co. having 
1 ) 0 wor under its memorandum of assocn. 
to transfer its business or any part thereof 
to another co. has agreed l/o transfer all its 
life business t-o anotlier assiu^ance co., & the 
proposed t;)-ansfer has been sanctioned by the 
ct. upon a petition jirescnted under Assurance 
Companies Act, 1909 (c. 49), s. 13, Si aU 
statutoi'y rtupiirements in (;onnection with 
tlu' transfer luive been duly comi)lied with, 
the effect is that all liability of the transferring 
co. towards it,8 policy holders is completely 


part IV. SECT. 4. 

an. Position of depositors.] — If a 
oo. IS dct>rived of the powor to rocoive 
money on deposit, then in a subfiequeut 
bkpoy. liquidation of the co. the 
depositors claiinlnpr for monoyH on 
deposit prior to its losing such powers 
will bo paid in lulJ, before depositors 
claimiufi: for deposit.-- made after it lost 
siu'li powers. Withdrawals made by 
one of the second class of depositors 
will 1)0 appropriated by tlie ct. to bis 
deposits made before the loss of such 
powers. — Be Nippon Kikyn Sua, 
LtL).. Kx p. Totaro Fu.tino, [lP2:ij 
1 D. L. U 1156; 82 B. C. R 56; 
ri923] I W. W. H. 880; 3 C. B. U. 
C73.— CAN. 


PART V. SECT. 1. 

st. Gnnmds for granting or refusing 


tirenav — Whether company carrying on i 
Imsiness in good faith.] — Be All Htbk 
Insurance Aijenctes, Ltd. (B. C.), 
[19271 3 I). L. K. 245 ; [1927] ,3 

W. R. R. 58.— CAN. 

7483 i. Power of directors to contract — 
Contract to stand surety for debt due by 
third parly.] — Held : not within tlie 
co.’s arts, of assocn. — Hindustan 
Assurance & Mutual Benefit 
WociKTY, Ltd., Lahore r. Kiialsa 
Bank, Ltd., nu.TKANW\LA (1927), 

1. L. R. 9 Lah. 360.— IND, 

sx. Superintendent of insyiraruce — 
Powers— To alter annual statement of 
company.]- Be Sun Irek Assurance 
Co., 11927] 4 1). L. R. 287.— CAN. 


PART V. SECT. 5. 

Ba. British company doing business in 
Irish Free StcUc .] — A British insurance 
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CO. doing business In the Irish Fi*ce 
State after Dec. 1922 claimed not to 
bo liable to make any deposits in the 
Irish Free State in consequence of 
Constitution ^ Adaptation of Enact- 
ments Act, 1922, art. 73, & External 
Cos. Adaptation Order, 1923, on the 
ground that the Act hod been complied 
with in 1914, when deposits were made 
in England : — Held : the co. was 
bound to make such deposits in the 
Irish Free Stat-e. — Western Austra- 
lian Insurance Co,, Ltd. v. A.-Q. & 
Minister for Indusdiy & Commerce, 
11926] I. R. 57 ; 59 1. L. T. 109.— IR. 

7498 i. Application of deposit on 
winding up.] — Be National Benefit 
Assurance Co., Ltd., Pacific Great 
Eastern By. Co.'s Case, [1927] 
3 D. L. R. 289 ; [1927] 2 W. W. R. 
348 ; 36 Mon. L. R. 549.— CAN. 
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discharged, & the ct. can order payment out 
of the deposit mone> to tJie transferring co. — 
Me United Biutish iNsuitANOE Co., [1929] 
2 Ch. 420 ; 98 L. J. Ch. 414. 

7542a. .] — Re Britannic’ 

Assurance Co., Ltd. & Assurance Com- 
panies Act, 1909 (1927), 71 Sol. Jo. 729. 

7549. Add. Annoiations :—Afs io (1) Refd. Cornish 
Mutual Assce. v. 1. U. Comrs., [1926] A. C. 
281. Generally. Mentd. Brighton College v. 
Marriott, [1925] 1 K. B. 312. 


s. 214, accepted & acted on by parties.] — 

Me Norske Lloyd Insurance Co., Ltd., 
11928] W. N. 99. 

7620. Add. AinioUdmn : — Consd. Me Profits & 
Income Insce., |1929J 1 Ch. 202. 

7622. Add. A lUHdidioyt Re Profits & 

Income Insets, 11929] 1 Ch. 202. 

7623. Add. Atuiolalion '^ : — As to (1) Gonsd. Re 
JVilils \ Income lnsc(‘., (1929J 1 Ch. 202. 
Refd. AV City Life Assce. (1925), 12 T. L. B.. 
45. 


7593. Add. Aimotaiion Refd. Biddulph & Lis* 
trict Agricultural Soc. v. Agricultural Whole- 
sale 8oc. (1920), 95 L. J. Ch. 570. 

7600. Add. Aifuolaiton : — An to (2) Consd. & Apld. 
Me Prolits <fc Income Jnsce., [19291 1 CJj. 202. 

7609. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. u. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 709. 

7611a. Former actuary — In receipt of pension.] 

• — On the resignation of the actuary A 
secretary of an insurance co. wJnclj*, in 
addition to otluM- hranclies c^f niburance 
luisiness, carried on the biisint‘Ks of ordinary 
life assurance’, both by the issue of ])olicies 
upon human Jiff* A l)y the granting ot aiinuitJes 
upon human life, flu’ direc^tors i)a.ss(’([ a 
resolution granting him a ijcnsion. The co. 
was subsequently (U-deriMl ta be wound up 
(jompulsoiily, A the late actua-r\, Jia.ving 
lodged a jnoof iu lespect of liis piuision, dh’d 
bi’fore the iDroof was dealt with : — Held : 
that th(‘ annuity was an annuity within tti(‘ 
meaning of th(‘ Assurance tVis. Act., 1909 
(c. 49), A must he valued, as at th(‘ date 
of the winding-up order, in the manner 
indicabed in that- st-at-ut-e . — Me IhiOFiTs A 
Income Insurance <-o., []tt29{ 1 (A. 202; 
98 ].. J. Ch. 155; 140 L. T. 520; 11929] 

B. A C. li. 17. 

7612a. .] — Held : the liquidator had rightly 

rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract ot marine insurance A nu stamped 
})oIicy was issued as required by law, so that 
the contract was invalid. — E noli&ii Insur- 
AN(3K Co. V. National Benefit Assurance 
C o. (Official Beceiver), [1929 1 A. C. 114 ; ! 
98 L. J. Ch. 1 ; 140 L. T. 70 ; [1928] B. A- I 

C. K. 07, H. L. ; affg. S. C. std) nom. Mr 
National Benefit Assurance Co., H.r p. 
English Insurance Co., [1928] Ch. 74, C. A. 

AnnotaUoris — Distd. Re Norsko Lloyd Insce , [ 1 J 12 H 1 W. N 
99. Reid. Re Home & i^olonial luace. (1929), 15 T. L. il. 

■ ( 558 . 

7612b. Effect of compromise under 1908 Act, I 


I 7625. Add. Annoia/ions; —-Distd. AV National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Re City 
Life Assce. (1925), 42 T. L. 11. 45. 

7626. Add. Annotai'Loyi : — Refd. Re City Life 
Assce. (1925), 42 T. L. U. 45. 

7627. Add. Amioiationft : — Overd. Re City Life 
Assce. (1925), 42 T. L. K. 45. Refd. Rc 
National Benefit Assce., [1921| 2 Cli. 339. 

7627a. .] — A policy-holder in a life assurance 

CO. borrowed money from the co. on his 
policy. Before the death of the assured the 
co. was wound up, A the policy was valued 
under Assurance CoTiqianies Act, 1909 (c. 49). 
The policy-holder claimed to set oft* the value 
of the policy against his debt : — Held : Bkpev. 
Act, 1911 (c. 50), s 31, applied, there having 
been at tlic date of the winding up con- 
tractual obligations thi‘ bre.'ich of which 
might give ris(’ to a claim for damages pro- 
vable in the winding up, A the policy-holder 
was entitled to set off the vaiiui of his policy 
against lus debt. — 7iV National Benefit 
AasuHANCE Co., Ltd., [1924] 2 Ch. 339; 
94 L. ,1. Ch. 33; 132 J.. T. .50; 40 T L. R 
755 ; 08 Sol. >o. 753 ; [1921] B. A 0. R. 231. 

Annotation — Apprvd. &Folld. Re City Life Ahscc . Co. (1925) 
42 T. ij. K. 45. 

7627b. .] — In the liquidation of a life in- 

surance CO. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpey. Act, 
1914 (c. 59), s. 31, as made applicfible by 
1908 Act, s. 207, to set olf the statutory 
value ot their policies in full against the 
money due on tlu;ir mtges., if tJie co. held the 
mtges. at the date of the commencement 
ol the winding up, but not if, before that 
dabs tb(’ CO. liad ciiuitably assigned the 
mtges. to trustees to securej a trust fund lor 
the payment of a certain class of the policies. 
—Rc (iiTY Life As.sijrance Co., Ltd., [1920] 
Ch. 191; 05 L. .1. Ch. 05; 134 L. T. 207; 
12 T. L. R. 45 ; 70 Sol. .To. 108 ; [1025] B. A 
C. R. 23;i, C. A. 

Anmtlation —Refd. h'e I’roiit.s & Income liiHce., 11929] 
J CJi 2G2. 


Part VII. — Unregistered Companies. 

7650. Add. Annotation :— 'Reld» Emiiloyers’ Liability Assce, v. Sedgwick (3ollins (J92(>). 

95 L. J. K. B. 1015. 


PART V. SECT. 8, SUB-SECT. 4 —A. 


c i. Dominion Jl'indtnff-up Act.] 

— Re Continental Fikk & Casltalty 
C o., [1924] 1 W. W. R. 132.~CAN. 


C li. .]-~Re CONTINENTAI 

Fire & Casualty Co., [192411 W. W, H 
1080.— CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 
7654 i. Power of court — Under Com' 


panics Acts — Discretionary.] — Tho 
Ktsncral partner in a lunitcd partner- 
sin p ooTKsistiufi: of two members i»re- 
sented a petition for tin* wiiulinpr up 
of tlie iiartnerahip by the ct. & lor tho 
appointment of u Inimdator : — IJcld : 
although it was eompet-ent for tbe ct. 
to appoint a judicial factor to wind np 
a limited partuersliip, tlie averments 
of parti OH showed that questions as 
to tlie liability of tho limited partner 
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wore likely to arise, N’ it w.is more 
expedient that liie p.^rl nor-,lui) sliould 
be wound iij) l>\ tin* et - Muirhk\]-) 
V. lioui vvb, [19‘J5J .s. C. 474. — 
SCOT. 

PART VII. SECT. 2. SUB-SECT. 2.— A. 

7658 i. “ / company ” — 

Itcneuih ht hotteio |— A e.o. & its 
direct.oiv ni^litnti'd A' endowed a 
lienevolent .soeietv, A^hich was not 



Cases 7728a -8469. English and Empire Digest Supplement. 


Part VIII. — Cost-Book Companies and Mining Companies 

in the Stannaries. 


7723a. .]— CouuTEis v. Jojinson 

(1853), cited 10 Kxcli. 242, n. ; 156 E. It. 
433. 

Avnotaiion Refd. Watson v. Spratley (1851), 10 Exch. 222. 
7726, Add. Annotations : — Refd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 251. Mentd. 


Prager v. Blatspiel Stamp &; Heacock, [1924] 
1 K. B. 566. 

7737. Add. Annotation : — to (2) Consd. Spencer 
V. Ashworth Partington, [1925] 1 K. B. 
589. 


Part IX. — Statutory Companies for Public Purposes. 


7862. Add. Annotation : — As fo (1) Consd. Witham 
Outfall Board v. Boston Corpn. (192(5), 1.36 
L. T. 750. 

8045. Add. Annotations Dlstd. Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 
L. .T. Ch. 533. Refd. Dennorley v. Pre.stwich 
IT. D. C. (1929), Ml L. T. (502 ; Boval Trust 
Co. V. A.-O. for Alberta (1929), 40 T. L. It. 25. 

8126. Add. Annotation: — As to (2) Refd. Cotter 
r. National Union of Seamen 1 1929] Ch. 5<S. 

8129. Add. Annotation ;—Refd. British Insulated 
& HeLsby Cables v. Ath(‘rton, ( 1 926 J A. C. 205. 

8176. Add. An7iotaiion : — Refd. British Insulated 
& flclsby Cables v. Atherton, [1926] A. C. 205. 

8225. Add. Annotaiioii : — Consd. Hartland v. Dig- 
gines (1924), 41 T. L. U. 131. 

8243. Add. Aniiotation :—¥iefd. British lnsula.ti*d 
& Ifelsby Cables v. Atherton, [1 92(5 j A. (1. 205. 

8246. Add. Annotation : — Refd. Morris r. Harris, 
[19271 A. (k2.52. 

8302. Add. Annotation Dlstd. Garrard v, James, 
[1925] Ch. 616. 

8339. Add. A nnot a I ion Mentd. Wright v. Mor- 

gan, [192(5] A. i\ 788. 

8349. Add. Annotation Gcnrralty. Mentd. Puts- 
man v. Taylor, [1927] I K. B. 037. 


registurod ninlcr Frieiaily Societies 
Act, ]HUG, it niado it a condilion in 
tlio contract of employment of its 
manual labourers that they should he 
members of the society. In addition 
to incomo derived from the endow- 
ment fund, furtla^r income was pro- 
vided, 111 terms of the eoustitiition, by 
the memhers paying Binall weekly suins 
to tlie society, which were deducted 
from t.heir wages, ^ by the eo. paving 
an oqiud oinouut. The members is: 
their dependants were respectively 
entitled to sickness & dcal,h benefits. 
The mauagenumt w’as vesteil m a eom- 
inltteo which was elected by the 
mombers m annual general meeting. 
The CO., having been bought uf) hy a 
larger concern, went out of business, 
it the w’orks were eventually closed 
dow'n. A special meet mg of the society 


8361. Add. Annotation ; — Refd. Krcditbank Casscl 
G. m. b. H. p. Scheukers, [1926] 2 K. B. 450. 

8365. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 010. 

8366. Add. Amiotation : — Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928]’ 1 K. B. 48. 

8383. Add. Annotation : — Gmcralty, Mentd, Puts- 
man v. Taylor, [1927] 1 K. B. 637. 

8389. Add. Annotation : — As to (1) Apld. Garrard 
V. James, [1925] Ch. 616. 

8412a. .]— TiV Mersey By. Co., Gibbs 

V. Mersey By. (k). (1895), 11 T. L. B. 390. 

8444a. .] — A j‘ 0 ceivcr manager was 

appointed of the undertaking of a tram- 
ways CO.- -Bartlett v. West INIetropolitan 
TR.VJVIWAYS Co., [1893] 3 Ch. 437 ; 63 L. J. Ch. 
208 ; 69 T. 5(50. 

Amiotaiion : —Woid, Marshall r. South St atTordshiro Tram, 
Co., 1181)5] 2 Ch. 30. 

8458. Add. Annotation : — Mentd. Aylott v. West 
Ham Corpn., Sisson v. West Ham Corpn. 
(1926), 90 J. P. 99. 

8459. Add. Annotation : — Mentd. Everett v, 
Griffiths, [1924] 1 K. B. OIL 


made several calls, payable at intervals 
of two months from cacli other : —Tlcld : 
bad, for the calls cannot be made at less 
intervals than two months ; Sc a 
stockholder who had paid the first 
cull thus made, & then transferred fus 
shares, was not responsiblo for the 
subsequent, calls thus illegally made. — 
MooiUi V. McLiAUKN (J802), 11 C. I*. 
534.— CAN. 

b ii. How calrvlated.] — ^Whero 

calls on stock were to be made “ at 
periods of not less than three mouths’ 
int.crval,” it one call was made payable 
on Aug. 10, it another on Nov. 10 : — 
Held : an interval of threes months 
hud not elapsed between th(* tw'o calls, 
Sc that the second ciall was therefore 
bad. — Stadacoxa Fire & Life In- 
.spiiANCK Co. r. Mackenzie (1878), 29 
C. P. M.—CAN, 


was thereafter held, at whuih it was 
resolved to eea.se r(‘eeiving eont.ribn- 
tioiis it paving benefits. J^ubsiajueutlv 
certain officers of the society presented 
a petition for the wiiidiug up of the 
society a.s an “ unregistered eo.’ : — 
Held : the society w'as not a “ partner- 
sliip, asHocn., or <*o.” within Cos. Act, 
1908, Part Vlll., .s. 207, in respect 
that tlnae was no I'outractual relation 
between Uu* members iniir sc. Sc, 
aeeordiiiglv, that it could not be wound 
up under the Act ns an “ iinregisfi'red 

CO.” - - C VRKDOXIAN EMrnOYKKs’ 

BENr.vor.ENT Society, (1928] S. C. 
033.- SCOT. 


PART IX. SECT. 8, SUB-SECT. 5.— B. 

b i. Necessity for .] — Where th(‘ 

(lln’Ctors of a railw ay co. at one meeting 
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Vol. X.— Companies. Cases 8510—8543. 


Part XII. — Foreign Companies. 


8510. Add, Annotations : — Reid. Swedish Central 
Bv. V, Thompson, [1024] 2 K. B. 255 ; A.-U. 
V, Belilios, 11928] 1 K. B. 798. 

8512. Add. Annotation : — Reid. Employers' 

Ijiability Assce. v. Sedgwick Collins (192()), 
95 L. J. K. B. 1015. 

8514. Add. Aymoiation ~ 'Retd. Grilbert v. Gilbert 
& Rougher (1927), 90 L. J. P. 137. 

8520. Add. Anrwtatioyi Reid. Midland Bank r. 
1. B. Comrs., [1927] 2 K. B. 405. 

8523. For the portion of the paragraph in the 
original volume commencing with “ Held : ” 
substitute the following paragraph : — 

"Held: (1) upon the construction of the 
decrees of the Soviet Govt., defts. had not 
proved that pltf. bank was dissolved or that 
th(' property in the bonds was no longer m 
the baiik ; (2) it was not open to detts. to 
raise by way of defence to the action the 
objection that the Ixmdon branch manager 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pltf. — Russian Commercial & Industrial 
Bank v. Comptoir j)’Escomi*te de Mul- 
HOUSE, [1025] A. C. 112 ; 93 L. J. K. B. 1098 ; 
132 L. T. 99 ; 40 T. L. R. 837 ; 08 Sol. Jo. 
841, H. L. 

Annoiai^ovs • — As to (1) Apld. Euiploj^ers’ Liabhlty Assce. 
V. Sedgwick Collins (192G), 95 L. .1. K B. 1015. As to 
(2) Folld. Bangue Internationale do Ooinmercc de Petro- 
prad r Coniiabsov, 11925] A C. 150. Consd. The Jupiior 
(No. 2), fl925] P. 69 ; The .hipitcr (No. 3 ) (1927). 1 .*17 L. T. 
333. Distd. Pago v. Scottibh Insce. Corim. (1929), 9S 
L. .1. K. B. 3()S. 

8524. For the paragraph in the original volume 
substitute the following paragraph : — 

, 1 — A Russian bank having a liead 

office in Petrograd & a branch in Paris iiad, 
through its Paris branch, a series of financial 
transactions with a cusUimer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Pans manager 
brought ftn action in the name of the banlv 
against the customer to recover the amount 
of the debt. Deft, pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt. pltf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank : — Held : 
the case was governed by Russian Commercial 
tS: Industrial Bank v. Comptoir d'Escomptc de 
Mulhouse, No. 8523, ante, <fc the defence 
failed. — Banque Internationale de Com- 


merce DE Petroorad V. Goukassow, [1925] 
A. C. 150 ; 93 L. J. K. B 1084 ; 132 L. T. 
110; 40 T. L. R. 837; 68 Sol. Jo. 841, 
n. L. 

Aiuiolatio}} • — Reid. The .lupiler (No. 3) (1927), 137 li. T. 
333. 

8527a. Whether company in existence.] 

— A Russian iiisurance eo., having its prin- 
cipal office in IN'trograd A a branch office in 
London, in accordance witli 1908 Act, s. 27L 
filed witli the registrar the name of ('. as its 
authorised rei)re.sentativ(‘ to accept service* 
e)f process on its behalf. By a senes of 
decrees passed in 1918 the Soviet Govt, 
purported to })ut all insurance cos. in Russia 
into liquidation A to appropriate their pio- 
pt'rty. In tlu* spring of 1923 C. sent a notice 
to the registrar that tlu* eo. which he repre- 
sented had c(;ased to exist, A at his requ(*st 
tliis notice was placed upon the file. In the 
simimer of the same y(‘ar r«‘Kps. brouglit an 
action against tlu* co. by specially indorsed 
writ for payuieiit of a sum of money churned 
to be du(* to tlu‘m in resj)ect ot certain iii- 
suraiKu* tj*ausaetions. The writ was served 
upon 0., who protested that he had no power 
to act for the co., A judgment was sigm;d in 
default of appearance: — Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of tlu*. decrees of the Soviet 
Govt. ; (2) the service of the writ on C. was 
valid ; (3) the co. by putting on the file the 
name of a person authonsed to accept service 
ot proc(*8s on its behalf agreed to suimnt to 
the jurisdiction of the (t., A it must be 
a.ssumed that the Russian Govt, would, 
according to the comity of nations, recognise 
the judgment as (Elective. — Employers’ 
Liability Assurance C’oupn. v. Sedgwick 
Collins A (’o.,[1927] A.C.95 ; 95 L.J.K.B. 
1015 ; 42 T. L. R. 749 ; suh nom. Sedgwick 
Collins A Co., Ltd. v. Rossia Insuranc^k 
(<o. OF Petuograd, 130 L. T. 72, H. L, ; 
cfjjg. S.C. sub nom. Sedgwick Collins A Co. 
V. Rossia Insurance Co. of Fetrograd, 
[1926] 1 K. B. 1, C. A. 

Annotatums :-'As iu (1) Reid. First Bussian Insco.r. London 
& Lancashirt* Iiiscc., 11928] C'li. 922. As to (3) Apld. 
.Sabatier c. Trading C(»., 11927 J 1 Ch. 495. Qcneralli/, Refd. 
The Jupiter (No. 3) (1927), 137 L. T. 333. 

8542. Add. Annotation : — Refd. »S(*dgwick Collins 
V. Russia Insce. of Petrograd, [1920] 1 K. B. 1 . 

8543. Add. Annotation : — Refd. Sedgwdek Collins 
V. Rossia Insce. of Petrograd (1925), 133 
L. T. 808. 


PART X. SECT. 6. 

sb. Effect of Act respecting Capacity 
of Companies, 1917 (c. 12).] — The above 
Art doulB only with the capacity of cob. 
to exercise their powers, & docs not 
enlarge t.he powu*.rb thomselvee — lie 
NUrth WKB'niKN Trust Co., Ex p. 
Pure Ott. Co., Ltd. (Max.), [1926] 1 
D. L B 689; [1926] 1 W. W. K. 426; 
35 Man. 1^. 11. 433.— CAN. 

PART XII. SECT. 4. 

t. (top of p. 1200). Read now “w.” 

w (p. 1200) i. Company holding 

no licence in mortmain .] — An insurunco 
CO., iiicorporat(*d in a foreign State & 
liohling no licence under Ontario 
Mortmain & Charitable Usee Act, but 
registered as authorised to do busiucss 
in Ontario, applied to be registered as 
the transferee of a charge upon land : — 


Held : tlic eo. was entitled to be 
registered without any qualification 
as to procecdingB that might be taken 
under that Act or any other Act 
alTecting the holding of land hy corpuB. 
— Ee New’ York Life Inbukancic Co. 
(1924), 5.5 O. L. K 408.— CAN. 

q (p. 1200) i. liurden of 

proof of stains to carry mi Imsiricss .] — 
IjA Salle Kxtkxbion Univerbity r. 
P’REEMAN (Man.), [1926] 3 W. W. It. 
474 - CAN. 

c. (p. 1202). Add*“rroetZ. 56 S. C, R. 
539.” 

PART XII. SECT, 8, SUB-SECT. 1. 

e i. — .] — A winding-up 

order by a Canadian ct. in th(* matter 
of a Scotch co. doing Iniblness in 
Canada, & having assets & owing debts 
in Canada, which order was made on 
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the of u Canadian eiedltoi, 

with tlu* consent of the liquidatfn 
previously appointed by tlie ct. m 
Scotland, as ancillary to the wiiidiiig-uf) 
pi'ueeedingb thcie — Held: a valid 
ordei . — Iff Sco'iTiHii Canadian 
Akbes’Ior Co., Allkx r. II \nsox 
(1890), 18 S. C. R. 667.— CAN. 


e ii. — — -I AVheie a 

W'inding-uj) order had h *en made in 
England against an English co. piior 
to the making of a Canadian wmding- 
11] I , order ' — Jhtd. a dmibh luiuida- 
tioii should be avoided, by Deatliig tlu* 
duties of the Canadian Jnjuidator as 
ancillary to ibe Englisli wiiicJing-ui) 
j>i oeeedmgs. — -I’tt N'a'ijonal Benefi'I' 
ASSLUANC'E (*0., L'JI)., PaCU-IC GltEAT 
Eahtern iu. Co ’8 Cahe. [1927] 3 
1). L. R. 289 ; [1927] 2 W. W. R. 348 , 
36 Man. L. R. 549.— CAN, 



Cases 8576a— 8633. English and Empire Digest Supplement. 


Part XIII. — Illegal Companies. 


8576a. .] — IlARVEY v, Collett (1846), 15 

Sim. 332 ; 4 Ry. & C'an. Cas. 387 ; J5. 
L. J. Ch. 376 ; 10 Jur. 603 : 60 E. R. 646. 

AiinMalxon : — Refd. Stewart v. Aubtin (1866), 36 L. J. Cb* 
• 162. 

8581a. Action against treasurer & secretary 

— Illegality will not prevent account.] — 

Okkenbp:ug \u Oooppirstein, No. 272a, attic. 

8582. Add. Annoiaitov ;-“Refd, (Tpeenberg v. 
Coopcrsloin, [1926] Ch. 657. 


8583. Add. Atnwiaiion : — Refd. Greenberg v. 
Cooperstein, [1926] Ch. 657. 

8587. Add. Annoiaiions : — Refd. Cornish Mutual 
Assce. V. 1. R. Comrs., [1926] A. C. 281; 
Greenberg v. Cooperstein, [1926] Ch. 657 ; 
Thomas v. Evans, Jones v. South-West 
Lancaishire Coal Owners' Assocn. (1920), 135 
L. T. 673. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 312 ; Re United General 
Commercial Insce. Corpn., [1927] 2 Ch. 51. 


Part XIV. — Companies under Private Acts. 


8595a. Name of member omitted from 

memorial of names of members — Deed not 
executed.] — S(Y)tt v. Belkei.ey (1817), 3 
C. B. 925 ; 5 Rv. A Can. (^as. 51 ; 16 Ji. J. 
C. }». 107 ; S J/T. O. 8. 389 ; 11 Jur. 212 ; 
130 E. n. 371. 

Annoialumsi Refd. I'tirtal v, Kninicnw (1876), 1 (\ 1* i>. 
201 : Klpliiip: m. T(»(J<1 (1878). 3 (). D. 1). 3;)0 , y»V Soiilh 
Loudon Fibli MuTkot ("lo , Plimsoll's Case (1888), 3 Mej?. 02. 

8621a. .]— nif.owNK V. London Nki uo- 


POLis A Nationa]. Mausolicitai Co. (1857), 
6 W. R. 1S8. 

8631. Add. Anhotaiioti : — Mentd. Harnett t;. Bond, 
(1924] 2 K. B. 517. 

8633. Add. Artytoiaiiotin : — Consd, Liggett (Liver- 
}>0()1) V. Barclays B;ink (1927), 137 L. 413, 
Refd. LiggelJ (Liverpool) v. lJar*cl.M.ys Bank. 
[1928 1 1 K. B. 18. Mentd. Deuchar it. Gas 
Light A Coko Co., (1925 1 A. 0. 691. 


PART XIV. SECT. 2, SUB-SECT. 3. 

sd. SuhscrijtlLon books — Conddioiis an (o.] - M mimoka Poumuiv. Co r. Muknev (18.50), 1 C. P. 29. - CAN. 


398 



VoL XI.— Cases 18-C40 


COMMONS AND RIGHTS OF COMMON. 

Note. — ^As to commons & rights of common after 1925, ncc Law of Property Act, 1925 (o. 20), 

S8. 193, 194. 


Part M. — Different Kinds of Rights of Common. 


18. Add, Annotation: — to (1) Refd. Stoney v. 
Eastbourne B. C. & Devonshire (1926), 95 
L. 3, Ch. 312. 

144. Add. Annotation : — Mentd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


Part V. — Right 

323. Add. Annotation : — Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. J. Ch. 339. 

323a. In demesne land — Is warren in gross.l 

— Deft., lord of the manor of B., claimed 
sporting rights over pltfs.’ freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor planted by the Crown to J., in 1361 ; 
alternatively, on a lost grant, presumed from 
immemorial user : — Held : llio grant to .1. 
in 1301 was of a franchise in gross, & oven if 
not in gross, it would have passed by T.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the 
franchise upon the occasion of that aliena- 
tion ; there was therefore no title in deft, 
by the grant of the manor, & there was n<) 


224. Add. Annotations : — Generally^ Mentd. Verge 
. V. Somerville, |1921] A. C. 491); Rc Cw^on, 
Public Truste(‘ v. A.-C. (1929), 46 T. L. LI. 96. 
226. Add. Annotation : — Asia (2) Refd. Hodgson v. 
McCreagh (1923), 92 L. 3. Ch. 426. 


of Free Warren. 

evidence supporting his claim by prescription 
to the piesumi)tion of a lost grant. — Hodgson 
V. McCheagii (1923), 93 L. J. Ch. 339 ; 131 
D. T. 340 ; 40 T. L. K. 10 ; 68 Sol. Jo. 58, 

C. A. 

329. Add. Annotation : — Refd. Hodgson v. Mc- 
Creagh (1923), 93 L. .1. Ch. 339. 

339. Add. Annotation : — Generally, Mentd. PJio 
Fagernes, [1926] P. 1S5. 

347. Add. Annotation : — Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. J. Ch. 339. 

347a. Alienation reserving franchise of free warren.] 
— Hodgson v. McCreagh, No. 323a, ante. 

34.9a. By alienation of soil — Although soil 

reacquired.] — 11. v. Shirland (1314), Y. H. 
6 & 7 L3dw. 2, VIll. Sel. Soc. (Vol. III., 
Myre of K^uit) ISl. 


Part VI. — Creation and Proof of Rights of Common. 

366. Add. Anjiotaiion : — Generally, Mentd. Verge I 452. Add. Annotation : — Mentd. Hulloy v. Silver- 
V. Somerville, [1924] A. C. 496. | springs Bleaching Co., [1922] 2 Ch. 268. 

Part VIll. — Acquisition of Commons under Compulsory 

Powers. 

554. Add. Annotation : — Mentd. British Thomson- Houston Co. v. British Insulated & ilelsby Cables, 
[1924] 2 Oh. 160. 


Part IX. — Rights, Remedies and Liabilities of Lord of 
Manor as Owner of Soil. 

640. Add. Annotation : — Mentd. Weber v. Birkett, 11925] 1 K. B. 720. 





Oases 693- 1089. English and Empire Digest Supplement. 

Part X. — Rights and Remedies of Commoners. 

693. Add. Annoiaiion : — Mentd. Hardie & Lane v. Chiltern (1927), 90 L. J. K. B. 773. 

Part XIII. — Inclosure of Commons and Common Fields. 


886. Add. Aiumlation : — Refd. Back v. Daniels, 
[1925] 1 K. B. 520. 

893. Add. Annoiahcmfi : — A.<i io (4) Refd. Consett 
Industrial <te l*rovident 8oc. v. Consett Iron 
Co., [1922j 2 Ch. 135. As to (5) Refd. Consett 
Industrial tV. Provident Soc. v. t’onsett Iron 
Co., [1922] 2 Ch. 135. 

899. Add. AyiyiotaiUm : — As io (1) Consd. Consett 
Industrial Provident 8oe. v. Consett Iron 
Co., [1922J 2 Ch. 135. 

900. Add. Annotcdion : — Consd. (bnsctt Industrial 
& Provident Soe. v. Consett Iron Co., [1922J 
2 Ch. 135. 

901. Add. CiUdion [1922] 2 Ch. 187, n. 

Add. Annoiaiion : — Folld. Consett Indus- 
trial & I’rovidc'iit Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

903. For the j)arap;rapli in the original volume 
siihstitulHj the following jiaragi^aph : — 

.J — By the J Manchester 

Inelosure Act, 1773, the moors & commons 
of the inaiif)r of iManchcster, Durham, W'ere 
dividend allotted. 3''he Act yirovided that 
th(‘ lord of the manor his assigns should 
have, hold k enjoy all mines minerals 
within under tlie allotments, witli full & 
free liberty of sc-arching for, draining, winning 
k working thri mines k min(n*als by any ways 
or moans then in use or thereafter io be 
inv(‘uli'd as fully k Ireely. as be might or 
could have had, held, used k enjoyed the 
same in c?ise that Act ha.d not been made 
without, paying any damages or making any 
satisfaction for so doing ; k also that the 
annual rt*ntal of a. c(‘rtain allotment to the 
justices should be a])pli(*d in or towards the 
compensation of those' allottees wli(»se allot- 
ments were damniticMi by the exercise of the 
lord’s mining rights, k that any deficiency 
should he made up by m(*ans of a rate leaded 
upon all the allotU'es : — IJrld : (1) the case 
was govern'd by the decision of the Ct. of 
A])pe.'il in Consrii Watrnvorks Co. v. liifsoyL^ 
No. 901, ardc^ which was a decision on the 
idimtical f*uestion arising on the construction 
of tlH‘ same Act k in the same circumstances, 
k although the reiisoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Huilerknovole 
Colliery Co. v. Bishop Auckland Industrial 
('()., No. 905, post, the decision itself had not 
been overruled k WJis therefore binding upon 
the ct., defts. bad a right to work the mines ' 
so as to let down the surface of the land 
witliout paying damages or making any 
compensation to pltfs. ; (2) (Youngeh, L.J.) 
the decision at which the Ct. of Appeal had 
felt itself comix'lled to aiTive in deference to 


I authority binding upon it might quite well 

! have been reached on the construction of the 
Act itself apart altogether from the decision 
by which it was bound. — Consett Indus- 
TiiiAL k Provident Society, Ltd. v. 
CoNSEi^'r Iron Co., [1922] 2 Ch. 135 ; 91 
L. J. Ch. 630 ; 127 L. T. 383 ; 38 T. L. ll. 
584 ; 66 Sol. .To. 452, G. A. 

905. Add. Annotation : — Consd. Consett Indus- 
trial k Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

906. Add. Annotation: — Consd. Consett Indus- 
trial k Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

909. Add. Annotations : — As to (2) Consd. Consett 
Industrial k Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. As io (3) Consd. 
C/on.sett Industrial k l*rovident Soc. v. 
Consett Iron Co., [1922] 2 Ch. 135. 

911. Add. Annoiaiion : — As io (2) Consd. Consett 
Industrial k Provident Soc. v. Consett Iron 
Co., [1922J 2 Ch. 135. 

913. Add. Annotation: — Refd. Taylor v. British 
Legal Life Assce., [1925] Ch. 395. 

939a. As to fences — Power to direct maintenance.] 
— Notwithstanding tlu* omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct tlie repair k mainten- 
ance of fences, the (erection of which by the 
respective allottees of laud that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion. — Garnett v. J^iatt, [1926] Ch. 897 ; 
95 L. J. Ch. 453 ; 135 L. T. 471 ; 70 Sol. Jo. 
736. 

942a. Trespass —Power to maintain — Interference 
with stake.] -Driver v. Simpson (1818), 8 
Taunt. 614, n. ; 2 Moore, C. P. 682, n. ; 129 
E. K. 523 

Annotation *— Distd. Newcustlc r. Clark (181R), 2 Moore, 

P. ()(><). 

953. Add. Annotation: — Mentd. R. v. Electricity 
Comi's., Ex p. London Electricity Joint Com- 
mittee, [1924] 1 K. B. 171. 

985. Add. Annotations : — Generally, Mentd. R. v. 
Nat Bell Liquors, [1922] 2 A. C. 128; R. v. 
Lincolnshire JJ., Exp. Brett, [1926] 2 K. B. 
192 ; Palmer v. Crone, [1927] 1 K. B. 801. 

1009. Add. Annotation : — Mentd. Leyton U. D. C. 
V. Wilkinson, [1927] 1 K. B. 853. 

1013. Add. Annoiaiion : — Generally, Mentd. White 
V. WiUiams, [1922] 1 K. B. 727. 

1016. Add. Annotation : — Mentd. Huliey v. Silver- 
springs Bleaching Co., [1922] 2 Ch. 268. 

1023. Add. Annotation: — As to (1) Refd. Consett 
Industrial k Provident Soc. v. Consett Iron 
Co., [J922J2 Ch. 135. 


Part XIV. Regulation of Commons. 

1089. After this case add “ Injunction to 1 prior conveyance.] — Sec Injunction, Vol. 

restrain promotion— Scheme inconsistent with j XXVIII., pp. 469, 470, No. 789.” 
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Vol. XI.— Cases 4— 116a. 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


Part I. — rCompulsory 

4. Add, Annotations : — to (2) Distd. Birkdale 
District Electric Supply Co. v, Southport 
Oorpn., [1926] A. C. 355. Refd. York Corpn. 

V. I^etham, [1924] 1 Ch. 557. 

6. Add. Anvotniiofi : — ^Mentd. Edwards v. A.-(t. 
for Canada (1929), 40 T. L. iC 4. 

7. Add. Annotations : — .4.^' to (3) Refd. Bourne- 


Powers over Land. 

inouth-Swana^e Motor Boad & Ecrry Co. 
V. Tlarvey, [1929] 1 Ch. 080 ; Earnwoi’th v, 
Manchester Corpn., [1929] 1 K. B. 533. 

19. Add, Annotation : — Refd. R. r. Electricity 
Comrs., Ex p. Ix>ndon Electricity Joint Com- 
mittee Co., [1924] 1 K. B. 171. 


Part II. — Conditions attached to the Powers. 


28. Add, Annotations : — As to (2) Consd. Rockinpj- 
ham Sisters of Charity v. R., [1922] 2 A. C. 
315. Refd. Manchester Corpn. Earnwortli 
(1929), 40 T. L. R. 85. 

48. Add. Annotation Mentd. Earnworth 
Manchest(^r Corpn., [1929J 1 K. B. 533. 

56. Add. Annotation : — Refd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

62a. .] — The Board of the Railway Comrs. 

for Canada made an order directing a railway 
CO. to construct a subway so that, owing to 
tlie increased traffic the existing roadway 
siiould be lowered ^ pass under the railway 
instead of crossing it on the level, ^ ordering 
that detaih'd plans be filed for the ai>prova) 
of the cliief engineer of the Board : — Held: 
(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropriation 
Act, R. S. C., 1909 (c. 143), for the purpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed ])lans must be 
detailed plans of what was actually lodged 
;is the general plan, & it was not within the 
liberty of the co. to enlarge the s(5ope of the 
original plan &. provide for a new a(;cess to 
the subway & the taking of land. Detailed 
jilans were only to show the precise way in 
which the construction was to be made. — 
Boland v. Canadian National Ry. Co., 
[1927] A. C. 198 ; 95 I.. J. P. C. 209 ; 13G 
J.. T. 197, P. C. 

67. Add, Annotatimi : — ^Refd. Earnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

88, Add, A nYwiations : — Refd. Bournemouth- 

Swanage Motor Road & Ecrry Co. v. Ilarvey, 
[1929] 1 Ch. 686 ; Earnworth v. Manchester 
Corpn., [1929] 1 K. B. 533. 

PART II. SECT. 2. SUB-SECT. 1. 

sa. Land in use otherwise for 
more convenieni occupation of building 
— Municipal Act, s. 325.] — SURREY 
District Corpn. v. Caine (1920), 

67 D. L. R. 794 ; 28 B. C. R. 321.-- 
CAN. 

m I. Public Works Act, 

li. 8. B. C., 1911 (c. 189)— 
of contract by Minister of Public Works.] 

— A contract made by the Minister for 
the purchase of land for a public pur- 

J.8. 


91. Add. Annotations : — Refd. Conron v. L. C. C., 
[1922] 2 Ch. 283 ; Roberts v. Hop wood, [1925] 

A. C. 578. Mentd. Short v. Poole Corpn. 
(1925), 42 T. L. R. 107. 

98. Add. Annotation : — Refd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

99a. Subway.] — Boland v. Canadian 

National Ry. C-o., No. 62a, ante. 

109. Add. Annotation : — fo (1) Refd. Conron v* 
L. C. C., [1922] 2 Ch. 283. 

110. Add. Annotation : — Refd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

111. Add. Annotation : — As to (J) Refd. Conron v. 
L. C. C., [1922] 2 Ch. 283. 

113. Add. Annotation : — Mentd. Roberts v. Hop- 
wood, [1925] A. C. 578. 

114. Add. AnnotaJion : — Refd. Conron v. L. 0. C., 
[1922] 2 Ch. 283. 

116. Add. Annotation : — Refd. Sydney Municipal 
Council V. Campbell, [1925] A. C. 338. 

116a. Land not bona fide intended to be taken 

for purpose.] — Applts. had statutory power 
to acquire compulsoi*ily land required for the 
purpose of making or extending streets, also 
land ri'quired for “ carrying out improve- 
ments in or remodelling any poiHon of the 
city.’" In connection with the extension of a 
street, they resolved to acquire resps.* land 
for tlie lattcT purpose. They had previously 
been restrained from acquiring tlie land for 
the extension, on the ground that it was not 
really re(]uired for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area Wcis considered or 
proposed, & evidence as to proceedings in tluj 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 


poMO does not bind th(5 Crown unless j 
the acquisition of the land has been ' 
authorised by an Order in Council, 
or a resolution in Council amounting 
to an order, even if the contract is 
sealed with the seal of the Department. 

MACKAY V. A.-(i. FOR BRITIBU 

COLUMRIA, [19221 1 A. C. 457.— CAN. 

m ii. Expropriation Act, 1906 

(c. 143) — Discretion of Mmisler.] — As 
to the propriety & necessity of expro- 
priation the Miuistor is the sole judge 
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& the ct. has u»> Jiirisdlftion to inler- 
fero with his discretion. —R i lMrK,uiAL 
Bank of Canada, L19i3j 3 D. L. II. 
343.— CAN. 

PART II. SECT. 3, SUB-SECT. 3.— 

B. (a). 

sb. Land taken for building Toronto 
Viaduct — What Act applicable .] — 
Canadian National Ry. Co u. 
Toronto Iron Wurkb, [1926] Exch. 

C. R 133.— CAN. 


26 



Cases 116 a— 160 . English and Empire Digest Supplement, 


previously decided upon, rather than con- 
sidering whether reaps/ land was required 
for improving or remodelling : — Held : the 
evidence sustJtined the lower ct/s conclusion 
of fact that applts. were exercising their 
powers for a purpose differing from those 
specified by the statute, & they had rightly 
been restrained from acquiring resps.* lai^. — 
Sydney Municipai. Council v. Campbell, 
[1925] A. C. 338; 133 L. T. 63 ; nom. 
Sydney Municipai, Council v. Campbell, 
Same v, Hughes Motor Service, Ltd., 94 
L. J. P. C. 65, P. C. 

120. Add, Annotation : — Mentd. Busby v. Avg- 
hcrino, [1928] A. C. 290. 

126. Add. Annotation : — ^Reld. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

129. Add, Annotation : — Refd. Manchester Corpn. 
V, Farnwortli (1929), 46 T. L. R. 85. 

133a. For pleasure gardens & street widening 

— Part used for pleasure garden — May be 
subsequently used for street widening.] — A 

loc;al authority bought land in 1896 for the 
purposes of : (1 ) street widening ; (2) making 
new streets ; (3) providing public walks & 
pleasure gardens. The land was conveyed 
to the local authority for the purposes 
authorised by t.he Public Health Acts, A 
plan & specifications were submitted to the 
Local Govermrient Board, & subsequently 
the scheme was carried out in accordance 
•with the plan & specifications. The pleasure 
gardens were surrounded by railings, & w^ere 
not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure grounds for the purpose of 
street widening & providing a parking place 
for mot/or cars. Objections were raised by 
some of the occupiers of adjoining premises, 
& an action was brought to restrain the local 


authority from cai*rying out their resolution : 
— Held : as one of the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose. — ^A.-G. v , Sunderland Corpn., 
11929] 2 Oh. 436 ; 45 T. L. R. 618; 93 
3. P. Jo. 480 ; affd., 46 T. L. R. 10, C. A. 

134. Add, Annotation : — ^Apld. A.-G. v. Sunderland 
Corpn., [1929J 2 Ch. 436. 

135. Add, Annotation: — As to (1) Distd. A.-G. v, 
Sunderland Corpn. (1929), 40 T. L. R. 10. 

136. Add, Annotation : — ^Distd. A.-G. v, Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

139. Add, Annotations : — As to (1) Distd. S. B. Ry. 
V, Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v, Southport 
Corpn., [1926] A. C. 355. Refd. York Corpn. 
V, Leetham, [1924] 1 Oh. 557. Generally , 
Mentd. Brown v, Dagenham U. D. 0., [1929] 
1 K. B. 737. 

140. Add,'" Annotations : — Generally^ Refd, Aldridge 
V. Wright, [1929] 2 K. B. 117. Mentd. Long 
V, Gowlett, [1923] 2 Ch. 177. 

142. Add, Annotations : — Consd. Birkdale District 
Electric Supply Co. v, Southport Corpn., 
[1926] A. C. 355. Refd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

143. Add, Annotations : — Consd. S. B. Ry. v. 
Cooper, [1924] 1 Ch. 211. Refd. York 
Corpn. v, Leetham, [1924] 1 Oh. 557; Birk- 
dale District Electric Supply Co. v. South- 
port Corpn., [1926] A. 0. 355. 

145. Add, Annotation: — Refd, Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1920] A. C. 355. 

146. Add. Annotation : — As to (4) Refd. S. B. Ry. 
V. Cooper, [1924] 1 Oh. 211. 


Part IN. — Principles of the Law of Compensation. 


156. Add. Annotations : — Mentd. Jackson v, 
Simons, [1923] 1 Ch. 373; Chaplin v. Smith, 
[1926] 1. K. B. 198. 


160. Add. Citation : — sub nom. R. v. Midland, etc. 
Ry. Co., Ex, p. Brown, 8 B. & S. 456. 

Add. Annotation : — Refd. S. E. Ry. «. 
Cooper, [1924] 1 Ch. 211. 


PART III. SECT. 1, SUB-SECT. 2.— A. 

149 ii. HuhaeQuent conveyance 

unrcgiBtcred .\ — If a luunicipal corpn. 
takes expropriation procoedings for a 
highway under Municipal Act, b. 362, 
& oompeQHaliou la awarded to the 
registered owner, tlie municipal corpn. 
cannot refuae payment to the rcgiBt.ered 
owner on the ground that after filing 
hlH claim he executed a conveyance 
which renmins uuregiHtered. — N orth 
C owioHAN Corpn. v. Coue-Lanqton, 
[1U211 ‘2 W. W. K. 484.— CAN. 

149 ill. Vnh'ss right to com- 

pensation reserved h]/ vendor.] — lie 
CODVILLB (1907), 5 \V. L. 11. 140; 
16 Man. L. R. 420.— CAN. 

o i. After expropriation.] — The 

Crown expropriated the right to fiood 
property which belonged to V., who 
subBcquently sold to H, together with 
V.’s light to recover the compensation 
from the Crown for ail damogOB caused 
^ Uoodlng & expropriation : — Held : 
H. was entitled to recover oomiiensa- 
tion for damages to his land by fiooding, 
& by the expropriation of the easement 
to flood.— R, 1 ?. Hyb (1921), 21 Exch. 
C. R. 76.— CAN. 


PART III. SECT. 1, SUB-SECT. 8.— A. 

166 ii. .] — Re ScoTT & Obhawa 

Town (1922), 62 O. L. R. 604.— CAN. 

166 iii. .J — The right to receive 

compenHation for land token depends 
upon the statute or order which 
authorises the taking, & nT>on the 
tonus of such statute or order will 
depend the basis upon winch the com- 
pensation is to be assessed. — Re 
PowEJLL & Toronto Corpn., [1925] 2 
D. L. R. 796 ; 56 O. I.. R. 541.— CAN. 

I (p. 124) 1 . Where 

a county corpn. expropriated certain 
toll roads : — Held : the value to the 
owner & not to the taker was the basis 
upon which the compensation should 
be awarded, & while the roads had 
become a burden instead of a benefit 
to their owners, they were entitled 
to bo paid for the physical assets they 

E ossessed — road material in place, 
ndges, culverts, ditches & parts of 
roads owned In fee. — Re Ottawa & 
Qloucbstkr Road Co. & County 
OF Carlbton (1921), 69 D. L. R. 486 ; 
61 O. L. R. 467.— CAN. 

f (p. 124) ii. .]— Re 

New Brunswick Power Commission 
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& Inglewood Pulp & Paper Co. 
(N. B.), [1927] 3 D. L. R. 967.— CAN. 

1 ( p . X 24 ) 1 . Conflicting evidence. 

— R. V. Archer, [1925J 3 D. L. R. 
355 ; [1925] S. C. R. 684.— CAN. 

1 (p. 124) ii. .]— Where the 

evidence of expert witnesses as to 
value is conflicting, neither the 
arbitrators nor the ct. should endeavour 
to arrive at the true result by averag- 
ing of witnesses,*' or “ splitting the 
dlllercnce ." — Re Lennox & Toronto 
Board of Education (1926), 58 

O. L- R. 427.— CAN. 


1 (p. 124) ill. .]— While the 

“ averaging of witnesses " or “ si>iitting 
the difference ” is an improper way of 
reaching an awanl, some discretion & 
freedom may nevertheless be allowed 
the arbitrators ; they are bound to 
exercise their judicial fnnotlons in 
dealing with the evidence. — W innipeg 
V, Cross, [1927] 3 D.L.R. 1072; [1927] 
2 W. W. B. 644; 37 Mon. L. B. 40.— 
CAN. 


q .] — Rbddiar & 

San Ohibn v. Secretary of State for 
India in Council & Collector op 
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109. AM. Annotations As to (2) Refd. Swift v. 
Board of Trade, [1925] A. C. 520; Swift v. 
Board of Trade, [1920] 2 K. B. 131. 

171. AM. Annotation : — Refd. Swift v. Board of 
Trade, [1926] 2 K. B. 131. 

186. AM. AnnoicUion : — Refd. Glonboig Union 


Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

187, Add. Armotation: — As to (1) Apld. Swift v- 
Board of Trade, [1926] 2 K. B. 131. 

197. AM. Annotaiions : — As to (2) Refd. S. E. Ry. 
V. Cooper, [1924] 1 Ch. 211. Generally ^ 

Mentd. Birkdale District Electric Supply 
Co. u. Southport Corpn., [192()] A. C. 355. 


Rangoon (1927), I. L. R. 5 Ran. 799. — 

IND. 

0 (p. 125) i. Equimleni to 

value to owner .] — The market value of 
the land acquired is the price that the 
owner willing:, & not obliprod, to sell 
mikht reasonably expect from a willing: 
purcjhaser. There is no dilTeroiuit' 
between the term value to the owner ” 
as used in the Land Clauses Act, in 
Eng'land, & the expression “ market 
value ** as used in Land Acquisition 
Act, 8. 23. — S WARN A Manjurt Dahsi 
V. Secretary of State for Txoia 
( 1927), I. L. R. r».5 Calc. 991.— IND. 

k (p. 125) i. .] —Where 

by reason of expropriation by the 
Crown the owners of the property 
taken suffer materially & are put to 
erreat trouble in moving, & the site 
so taken was most advaiitagoous & 
it took several years of negotiating 
before they were able to find a new & 
suitable place for their operation, 
the ct. should add ten per cent, to the 
fair market value of the jiroporty 
taken, for contingent losses 6c incon- 
voniencos. In fixing the compensation. 
— R. V. Royal Nova Scotia Yacht 
Squadron (1921), 21 Exch. C. R. 160. 
—CAN. 

k (p. 125) ii. .1— -72c 

Torrance & Province of Ontario, 
He NoBXiE & Province or Ontario, 
He Parkdale Boulevard, Ltd. & 
Province of Ontario, [1923] 3 D. L. R. 
1136 ; 52 O. L. H. 325.— CAN. 

k (p 125) iii. 

There is no foundation for the view 
that the “ allowance for disturbance ” 
usually added in awards to the value 
found is arbitarily fixed at ten por cent. ; 
an award of six per cent, may be ample. 
— He Lennox & Toronto Board of 
Education (1926), 58 O L R. 42 7. — 
CAN. 


k (p. 125) iv. An 

“ allowance for disturlianoo,” 6c the 
amount thereof, seem to be in the 
discretion of the arbitrators — WlNM- 
PFC r. CROSH. 11927] 3 1). L. R. 1072; 
11927] 2 W. W. R. 641 ; 37 Man. L. R. 
40.— CAN. 


k (p. 125) V. .]— R. 

V. McI’hrrson (1914), 15 Exch. C. R. 
215 ; 20 D. L. If. 988.— CAN. 

p (p. 125) i. Not value 

according to QuantUy survey.] — U. v. 
Imperial Bank of Canada, 11923] 
3 D. L. R. 345.— CAN. 


8C. Value of assets necessary 

to operation of undertaking .] — Toronto 
(City) Corpn. v. Toronto Railway 
Corpn., [1925] A.C. 177; 94L.J.P.C. 
25; 132 L. T. 401.— CAN. 


sd. Where land of college taken 

for street — Under disputed Ofjreement .] — 
St. Miohaei» C/Ollege v. Toronto 
City Corpn.. [1926] 2 D. L. R. 244 : 
[1926] S. C. R. 318 ; varying^ 27 
O. W. N. 474 ; varying. 26 O. W. N 
413.— CAN. 


s®. Value for commercial pur- 

poses .] — Where the residence & adjoin- 
ing consulting rooms of a medical 
practitioner were situated in a position 
which was more suitable for a business 
site than a medical practitioner's 
residence, & compensation was assessed 
on the basis of the value of the laud for 
a oommerolal purpose : — Held : the 
correct method of assessing compensa- 
tion ,had been adopted. — Gunson v. 
Municipal Tramways Trust, [1927] 
S. A. S. R. 276.— AUS. 


PART III. SECT. 1, SUB-SECT. 3.— B. 

u i. .] — R. V. Kelly (1921), 63 

D. L. R. 402 ; 21 Exch. C. R. 205.— 

CAN. 

u ii. .] — ^An owner of property 

is not entitled to claim some prospective 
valu(5 of the property remote in its 
character Sc only realisable upon tl\e 
expenditure of enormous sums of 
money. — R. v. Coleman, (19261 Exch. 
G. R. 121 —CAN. 

b (p. 12.5) i. How estimate to 

be made .] — In determining the market 
value of land ac*nuirt‘cl under Land 
Acquisition Act, 1894, tho value should 
be estimated with reference to the 
most luemtive I't advantageous manner 
in which the land might bo used. 

The ojjorativo effect of the special 
adaiitability of the land or its future 
uf-ilitv nuist l>e estimntod not l>v idle 
speciilatiori or unpractical imagination, 
but by prudent business considerations 
such as would weigh with a T>urehaser 
intending to buy the land in tho 
open market. — Mattauajadhira.ta Sir 
RAMES irWARSlNGIT BAHADUR V. SECRE- 
TARY OF State For India in Council 
(1929). I. L. K. 8 Pat. 793.— IND. 

PART in. SECT. 1, SUB-SECT. 3.— C. 

o i. .] — R. V. Lynch '9, Ltd. Sc 

CozzouNO (1920), 20 Exch. C. R. 158. 

—CAN. 

o ii. .1 —He New Brunswick 

Power Commission 6c iNoiiEwooD 
Pulp & I'aper Co. (N. B.). [1927] 3 
D. L. R. 967.— CAN. 

169 i. For ** 169 i." read “ 170 i." 

PART III. SECT. 1, SUB-SECT. 3.— D. 

p i. .] — He Letros & 

Toronto (]orpn (1924), .50 t). L. IL 
175.— CAN. 

ri. Flooding of neighhourlwod.] 

— Tho Crow'u oxproi>riated tlie riglit to 
flood a part of L.’s property, on the 
erection of a dam, a public w'ork. L. 
claimed, besides compensation for 
eaHement taken on ins property, tliat 
he should be conipon'>at,ed for damages 
to hiH trade, resulting fwim the deoreuse 
of population, duo to the flooding of 
noiglibouring farms : — Held : m> elaim 
could arise in respect of an incon vein - 
eiico common to the public generally. 
— R. r. Lafond (1921), 69 T). L. R. 
127 ; 21 Exch. C. R. 55.— CAN. 

176 iii. Cost of removal.] — Wlillc 

allowance ouglit not to be made for 
loss of business »>r estimated profits, 
sret wliere a lessee of a store lias Kufferecl 
a diniiiuitiou of good-will, he is entitled 
to compensation although it is in the 
nature of a iuiniiioss loss. In addition, 
allowance must be made for tlio 
reasonaliio cost of moving, seeking a 
now location, loss of time, storage of 
furmture, depreciation in fixtures Sc 
dislocation of business occasioned by 
such removal. — R. v. Goiajatein, 
[1924] Exch. C. R. 55.— CAN. 

PART III. SECT. 1, SUB-SECT. 3. -E. 

179 i, Cost of acquiring nev) 

site.] — In the course of arbn. proceed- 
ings to doterraino compensation for tho 
portion of a lot taken Sc injury to tho 
remainder, the corpn. offered to transfer 
part of an adjoining lot, which it did 
not own Sc hud as yet taken no steps 
to expropriate : — Held : the offer 
should be taken Into account Sc dealt 
with by tho arbitrator in his award. — 

>1 AO 


Re Garland & Toronto (1924), 55 
O. L. R. 616 —CAN. 

PART III. SECT. 1, SUB-SECT. 3.-1, 

187 vi. Subsequent improve- 

ments by oMvirr.] — Where an owner 
remains on the property after expro- 
priation, & makes repairs to the buiJd- 
ingh. Sc puts lip temporary structures, 
he must assume tho responsibility of 
such a course & its consequences. Sc 
nothmg will bo allowed him therefor. — 
R. V. LyNOU’S, JiTD. & COZZOLTNO 
(1920), 2U Exch. C. R. 158.— CAN. 

187 vii. .1 — R. V. Moreau 

(1921), 21 Exch. C. R. 82.— CAN. 

mi. Huildings creeled by expro- 

priator before notice to treat given — 
Wbrfher vahu of huildings to he con- 
sidend.] - The Govt, having resolved 
1<» acqmre under Land Acquisition Act, 
1891, Innd belonging to applts., 
to()k possession by arrangeinont with 
su( idars, who occuTued part, of the land, 
it crec*tcd luiildings partly on land 
occupii'd 1)\ applt. tS: partlv on land 
occupied bv 1li'‘ Kut idars Onl> after 
doing so the Govl n»>titic(l a declaration 
under seed. 6 of I Ic* Act that the land 
was rcquiri'd for a iiublic j)urposc. 
Aiqdt was awarded undi'r the Act 
the value of the land, & ml crest thereon 
from the date whi'u possesKion had been 
taken : — fhid • apidt was not. entitled 
to tbe value of tht‘ buildings, since bv 
the law of India they did n<d form part, 
of the soil, Sc, e\cn if .ipplt,. would 
have been entitled to compensation 
for thc'in, if the (JovI,. had acted as 
mere trespsssi'rs, A' without colour of 
title, the (JovI had not so acted. 
Vallabtida.'s Narw.ii V . Bwdra 
DEVErOPMENT OFFK’ER (1929), 56 

L. R. Ind. App. 259.- IND. 

PART III. SECT. 2. 

191 i. What constitutes severance — 
Part of laud taken — l^rciulsrs not con- 
tiguous — No legal right over intervening 
land .] — Wliere by a ]>reviouH expro- 
priation property was eoverod by tho 
rigiit of way of a railway co. crossing 
it. Sc tho use of a culvert under the 
tracks as a passage was only by suffer- 
ance Sc without l(jgal right or title : — 
Held : if expropriation takes land on 
oacli side of the right of way & tiius 
closes access to the culvert It Is not a 
hoveranco of the property wiiicli wmiild 
entitle to compensation. — R. v. Loonan 
( 1920), 20 Exch. C. R. 131.— CAN. 

a i. .1 — Held : the right to 

additional value & the right to damagi's 
for severance must depend on the 
existence at the time of acquisition of 
the property of some right of iiassage 
betwa*en th(* pieces of land.— 7>'( Canal 
C o., liTD., Sc Mtmnstkr of Marine, 
[1927] S. A. R. i\. 106.— AUS. 


PART III. SECT. 3, SUB-SECT. 1. 

»f. General rule ] — 7'he rigid 1o 
receive compensation for land in- 
juriously affected depcrKl‘^ upon (he 
statute or order wideh authorises the 
injurious affection, A iipori tlie terms 
of sucii statute or oJ’dr r wid dt'pend the 
basis upon winch t[)e corn r»ensat ion is 
to be asHossruJ, — 7te T'ow kll & Toronto 
Corpn., [1925] 2 B L. R. 796 ; 56 
O. L. R. 541.— CAN. 

ni. Claim mud he made within pre- 
scribed time ] — iJ ruler Edmonton Char- 
ter a claim for compeusnUon, because 
claimant’s land will be injuriously 
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208. Add, Annotation : — Generally, Mentd. Slack 
V, Ijceds Industrial Co-op. Soc., [1923] 1 Ch. 
431. 

213. Add, Annotation : — Consd. Rockingham 
Sisters of Charity v, R., [1922] 2 A. C. 315. 

215. Add, Annotations : — As to (1) Apld. Rocking- 
ham Sisters of Charity v, R., [1922] 2 A. C. 
315. Generally, Mentd. A.-G. for Manitoba 
V, Kelly, [1922] 1 A. C. 208; ].»arrinaga v, 
Soc. Franco- Americaine dcs Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 

216. Add, Annotation : — Folld. Rockingham 
Sisters of Charity r. R., [1922] 2 A. C. 315. 

216a. .] — Applts. owned land im- 

mediately on the west side of a public road 
& a railway, & bad thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
They had made on the promontories a bathing 
house &- wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 
The Crown took the two promontories for a 
public purpose, & upon an area wholly to 
the eiist of the railway, & including the two 
small promontories, made a large railway 
shunting yard. A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected : — Held : the possession & control 
of the two promontories gave an enhanced 
value to applts.’ land on the west side of the 
railway, & in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be constructed upon 
the two i)romont/ories, applts. were owners 
whose lands had been injuriously afl’ected, 
& accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the 
compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — Rockingham 
Sisters of Chakity v, R., [1922] 2 A. C. 
315 ; 91 L. J. P. C. 198; 127 L. T. 608; 38 
T. L. R. 782, P. C. 


223. Add, Annotation : — ^Refd. Rockingham Sisters 
of Charity v, R., [1922] 2 A. C. 815. 

24'5. Add, Annotation : — Refd. Howard - Flanders 
V, Maldon Corpn. (1920), 135 L. T. 6. 

265. For (‘‘ TjORD Wbstbury ”) read (“Lord 
Westbury, dissenting''). 

Add, Annotation: — As fo (1) Refd. Rocking- 
ham Sisters of Charity v, R., [1922] 2 A. C. 
315. 

274a. By construction of bridge.] — 

Resps., a county council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels 
& was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wliarf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the f)wners of the wharf had to 
acejuire a new wharf below the bridge. The 
owners of the old wharf. i,e,, the freeholders, 
a mtgee., the occupiers, who were 
i^enants at will, claimed compensation under 
the following lieads : depreciation of freehold 
value of the old wharf ; cost of the new 
wharf ; damage through loss of tralYlc ; 
damage througli extra cost of handling 
tralTic at the new wharf ; damage to river 
sailing-barge traffic ; damage through total 
stoppage of dumb craft with goods for 
overseas ; damage through loss of storage 
rents : — Held : claimants were entitled to 
compensation only under the first head, 
W(Tc not' entitled to compensation under 
the other heads. — Heweti' v, Bssr^x County 
Council (1928), 138 ]j. T. 742 ; 44 T. L. R. 
373; 72 Sol. Jo. 241. 

275a. River frontage of private house.]-— 

BUCCI.KUGII (I)UKK) V, METROPOLITAN BOARD 
OF Works, No. 215, ante. 

288a. Wharf.] — Hewett v. Essex County 

Council, No. 274a, ante, 

289a. .] — Hewett v, Essex County Council, 

No. 274a, ante. 


by tlio of a sLreet, is 

abHohitely extinprui^bed iinluKs Jlled 
wit bin the tinu* lixed by liic couiiril 
lij tbo iioticT wlibdi •^ecl. .OOf; rriquiros 
it to publish.— ICdmonton Chautku, 
Michael IIiiubhkvhky Uichainjan 
Institute Edmonton Corpn., 

[1925] 1 W W U 7S().~CAN. 

8g. Rdilu'iau Act, 1919 — Spur track 
constructed along streets — Measure of 
compensation to adjacent landovmers ] — 
British Columbia Permanent Loan 
(^ o I?. (Jan ADI AN Northern I{y.(No 3), 
[1923] 2 D L K. 8nj ; [1923] 1 

W. V^. R. 1072 ; 30 Can Ry. Cae. 71 ; 
16 Sask. L. R 298 -CAN. 

6k. Road laid through land — Expense 
of keeping up ferurs.] — U. r. Kent .TJ. 
(1854), 8 N. B. LI. (3 All.) 118.— CAN. 

PART III. SECT. 8. SUB-SECT. 3. 

si. Adjoining land occupied uith hotel 
— Loss of uxitir supplg.] — Rc Hush v. 
NIAOARA F.VL1.S l*Al^K OOMRs. (1887), 
M A. K. 73.— CAN. 

sm. Land adjoining waier-lot — 
Wafer dot taken — Loss of riparian 
rightsA — Re Snow & Toronto. [1924J 
4 D. L. R. 1023 ; 56 O. L. R. 100,— 
CAN. 

sp. Land divided info lots — Some 
lots sold — Five lots taken for sewage 
plant.] — Held : the owuer of the unsold 
plots was entitled, over & above the 
actual value of the lots expropriated, 


to compensation for coii'^orjiient de- 
preciation in the value of the ad- 
jacent lauds. — Montreal (City) v 
IVleAxuLTY Realty Co.. [1923] 2 

D L. K. 409 ; 11923] S. C. R. 273.— 
CAN. 

sa. Land taken fur lowering road — 
OhstructiiUi of access by road to other 
land ] — Held * claimant entitled to 
compensation.— M. E. Moolla v. 
('•OLLECTOH OF R VNOOON (1926), 1. L. R. 
4 Ran. 350.— IND. 

PART III. SECT. 8, SUB-SECT. 4.— 

A. (a). 

227 iv. .] — The 

(Jrown not havinfir expropriated any 
part of suppliant’s property or any 
casement to flood the same : — Held : 
the cose did not come within Exch. 
Ct. Act, s. 20, & the ct. had no juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- 
vision of law. — Yates v. R. (1920), 20 
Exch. C. R. 176.— CAN. 

227 V. ,] — Alexander 

Brown Milling Co. v, Canadian 
Pacific Ry. Co.. [192.3] 4 D. L. R. 
1136, 29 (’an. Ry.Cas 345; 52 0.L.R. 
528.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.— 

B. (a). 

f i. .] — Re OoiLviE Flour Mills 

Co., Ltd. & Winnipeg City, [1927] 
2 D. L. R. 606 ; [1927] 1 W. W. R. 


833 ; 33 Can. Ry. Cas. 92 ; 36 Man* 
L. R. 412.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.— 
B. (c) li. 

266 vi. . I — Where direct 

access lo land on which a business is 
conducted is not cut off by the closinp; 
of a «treet, the fact tiiat such closing 
will oblige persons going to & from 
such place ot business & neighbouring 
properties to use a slightly less coii- 
vonicnt route does not give the owner 
of such land a right to compensation. — 
Re Edmont’on Charter. Freeman 
Co., Ltd v. Edmonton Corpn., [1925] 
1 W W 11. 778.— CAN. 

PART HI. SECT. 3, SUB-SECT. 4.— 
B. (o) iii. 

sb. Depreciation in value 

of land.] — Nelson v. Pacific Great 
Eastern Ry. Co., Oblate Order op 
Mary Immaculate «. Pacific Great 
Eastern Ry. Co., Lrfeaux & Car- 
lisle «. Pacific Great Eastern Ry. 
Co. (1919), 67 D. li. R. 792 ; 27 

B. C. R. 420.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.— 

C. (a). 

292 V. .] — The general depre- 
ciation of property resulting from being 
in tiie vicinage of a public work does 
not give rise to a claim by any‘ par- 
ticular owner. — R. v. Lafond (1921), 
22 Exch. C. R. 55.— CAN. 
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323a. .1 — Rockingham Sisters op 324. Add. Annotation: — Generally^ Mentd. Kock- 

Charity V. B., No. 210a, ante. ingham Sisters of Charity v. B., [1922] 2 A. C. 

315. 


Part IV. — Compensation 

328. To the existing paragraph add as follows : — 
(3) liimestone is a mineral within the above 
sects. 

336a. Within Act.] — Midland By. Co. 

& Ke'itering, Thuapston & Huntingdon 
By. Co. v. Robinson, No. 328, ante. 

337. Add. Annotation : — Mentd. South Stafl'ord- 
shire Mines Drainage (>omrs. v. Klwell (1927), 
91 J. P. 113. 

343. Add. Annotation : — Mentd. Craddock lu 
Hunt, [1923J 2 Ch. 130. 

355. Add. Annotation : — Consd. Conseit Industrial 
& Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 135. 


for Mines and Minerals. 

367. Add. Annotations : — Refd. Swift v. Board of 
Trade, [1925] A. C. 520. Mentd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 629. 

374. Add. Annotation : — Consd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

378. Tt) th(‘ existing paragrapli add as follows : 

(3) The word “ lands ” in sect. 0 of the 
above Act includes mines. 

Add. A nnotaiioti : — Generally . Consd. Graigola 
Merthyr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 081. 

412. Add. Annotations: — Refd. Swift v. Board of 
Trade, [1925] A. C. 520. Mentd. Swift v. 
Board of Trade (1924), 93 L. J. ix. B. 529. 


Part V. — Procedure to acquire Land by Agreement. 

418. Add. Annotation : — Generally, Mentd. Re AUott, Hanmer v. Allott, [1924J 2 Ch, 498. 


Part VI. — Procedure to acquire Land otherwise than by 

Agreement. 


475. For existing citations and annotations, 
substitute (1851), 9 Hare, 430 ; 7 R-y. & Can. 
Cas. 92 ; 18 L. T. O. 8. 110 ; 08 E. K. 580, 
li. JJ. ; suhseguent 'proceedings (1852), 2 
De G. M. & G. 94, L. J J. 

Annotations : — Refd. SaliHbury v. G. N. Ry. (18r>2), 17 Q. B. 

840 ; Hedgren v. Mot. Uy. (1800), 28 Boav. 109. Mentd. 

Haynes v. Haynes (1801), 1 Drew. & Sm. 420 ; Fumiss v. 

Mid. Hy. (1808), J.. K. 6 Kq. 473. 

478. Add. Arinolafion : — Refd. Brakspear v. 

Bai-ton, [1924] 2 K. B. 88. 

479. Add. An'noiation : — Mentd. Macken/.ie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 

526. Add. Annoialion : — As to (1) Refd. Cardiff 
Corpn. V. Cook, [1923] 2 Ch. 115. 

531. Add. Annoialion : — Refd. Cardiff! Corpn. v. 
Cook, [1923] 2 Ch. 115. 

533a. lights of assignee.] — A land- 

owner has a right to deal with liis property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice & so as not to increase their obliga- 
tions, & ha is also entitled before acceptance 
to withdraw & amend his claim. But where 

PART III. SECT. 3, SUB-SECT. 6. 

sc. Payment of mortuage on part of 
land .] — The Crown exproprhited five 
lots of land belougui? to applt. A 
mtfiro. In favour of M. upon four of the 
lots had been discharged by the Crown 
by payment to M. of 122,000 : — Held : 


a landowner, possessed of a leasehold interest, 
who has (Jaimed £550 ft>r compensation for 
disturbance & valued his leasehold interest 
at nil, subsequently, but before his claim is 
acc(‘pU‘d, assigns his leasehold interest, his 
jissignee stands in the same position as the 
lanilowner & can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wholly inconsistent with the original claim, 

6 the undertakers are not then at liberty to 
disregard the assignee & continue to treat & 
contract with the original landowner. — 
Cardiff Corpn. v. Cook, [1923] 2 Ch. 115 ; 
92 L. J. Ch. 177 ; 128 L. T. 530 ; 87 J. P. 90 ; 

07 Sol. Jo. 315 ; 21 L. G. R. 279. 

534. Add. Annolalioyi : — Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

558a. Misdescription as to nature of property — 
Abatement of purchase-money — Not ordered.] 

— Re Stepney Borough Council & Smart’s 
Contract (1902), 47 Sol. Jo. 159. 

562. Add. Annotation : — As /o (1 ) Refd. Greswolde- 
Williams v. Newcastle-upon-Tyne C-orpn. 
(1927), 91 J. P. .To. 908. 

PART VI. SECT. 1. SUB-SECT. 2.— D. 

490 i. Efjcci <>f — N o right of act ion at 
common laiv — Damngv^ for rendering 
land useless unsaleable not recover- 
able.]— A.lA£.yiA.siw.R UUOWN Milltxo 
C o. 1). Canaoiav Pacific Ry. Co, 
[1923] 4 D. L U. 1136; 29 Can. Ry. 
C&a. 345 : 52 U. L. R. 528.— CAN. 


tho above pavincnt, althougrh Hatlsfy- 
liigr any claim in respect of the four lots 
covered by the mtge., could not be 
applied towards compensation for the 
fifth lot.— Stuart v. R., [1920] 2 

D. L. R. 260 : [1926] S. C. K, 284 ; 
[1926] Exch. a R. 101, n.— CAN. 
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692. Add. Annotation: — ^Mentd. Early v. Drum- offices — Constitutes one “building.’’] — Gres- 

mond (1923), 39 T. li. R. 171. wolde- Wilt jams v. Newcastle-upon-Tyne 

595a. Building consisting of several blocks of Corpn. (1927), 92 .T, P. 13 ; 26 L. G. R. 26. 


Part VII. — Assessment of Purchase Price and Compensation. 


650. Add. CitaHonR .—[1922] 1 A. C. 27 ; 91 
L. .T. K. B. 202 ; 120 L. T. 2.58 ; 80 J. P. 25. 
Add. Annotations : — Distd. Thurrock, Grays 
& Tilbury Joint Sewerage Board v. Thames 
Land Co. (192.5), 23 L. G. II. 648. Mentd. 
Thoinoly v. Lcconlield, [1925] 1 K. B. 236. 

650a. Acquisition of land & appointment of 

arbitrator under Public Health Act, 1875 

(c. 55).] — A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Health Act, 
1875 (c. 55), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
a rising main. Subsequently an agreement 
in wnting was entered into between the 
parties regarding what had been done. 
Differences having arisen regarding the com- 
pensation to be paid by the board to the co., 
recourse was had to arbn. The ai'bitrator 
was ai)pointed under Public Health Act, 
1875, before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alteiTiative award in the form of a special 
case for the opinion of the ct. If the ct. was 
of ojrinion that compensation was to be 
assessed solely under Public Healtli Act, 
1875, ho awarded the co. £5,090 ; if the 
arbitiation was under Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. .57), A the basis on which compensation 
was to be awarded was to be governed by 
the jjrinciples in s. 2 of that Act, he awarded 
the CO. £2,148; — Held: as the land had 
been acquii’ed under pt)wers conferred by 
Public Health Act, 1875, before the agree- 
ment between tlie parties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointment of the arbitrator expressly under 


Public Health Act, 1875, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn., &the co. should be awarded £2,148. — 
Thurrock, Grays & Tilbury Joint Sewer- 
age Board v. Thames Land Co., Ltd. (1925), 
90 J. P. 1 ; 23 L. G. R. 648. 

671. Add. Annotation : — Mentd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 629. 

672. Add. Annotation : — Generally, Mentd. Pros- 
perity V. IJoyds Bank (1923), 39 T. L. R. 372. 

702a. Arbitrator incapable of continuing — Power 
to replace.] — Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57). B. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power t-o replace him by some one else. — 
Gross, Sherwood Heald, Ltd. v. Essex 
County Council, [1927] 1 Ch. 205; 96 
L. J. Ch. 21; 136 L. T. 371; 91 J. P. 17; 
43 T. L. R. 5 ; 70 Sol. Jo. 1196; 25 L G. R. 
136. 

702b. Effect of appointment under protest — 
Whether right to compensation admitted.] — 

Semhlc : a (;o. does not, by nominating under 
protest, an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation. — Sutton 
Harbour Improvement Co. v. Hitchens 
(1851), 1 He G. M. & G. 161 ; 21 L. .T. Ch. 73 ; 
18 L. T. O. S. 163 ; 16 Jur. 70 ; 42 E. R. 514, 
L. JJ. 

Amiotaiw^is : — Mentd. U. v. L. & N. W. lly. (18.54), 3 
E. & B. 443 : Bradford Jj. B. of Health v. Hopwood (1858), 
« W. li. 818. 

715. Add. Annotation : — Generally, Mentd. Samuel 
V. Dumas, [1924] A. O. 431. 

727a. Hearing — Entry in Crown Paper.] — An 
award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 


PART VI. SECT. 4, SUB-SECT. 1.— 
B. (a). 

566 ii. Irwludes all ihat is m-ccssary 
for enjoiniwiii of hnasr ..] — The word 
** house " in LaiuLh Act, 1847, b. 92, ib 
not llniltod to th(‘ four walls of the 
building:, hut inchulcs all that is neces- 
sary to tlio convciiKTit occupation of 
the lioubc. 

Promoters of an undertaking : — 
Held : not entiHod to take a strip of 
land iiUTnediutely in front of a house 
between It & the wall & containing a 
tank & fruit trees, when the owner was 
willing He able to convey tlic wliole of 
the liouso. — Draper v. South Austra- 
lian Railways Comr. (1901), 3 

S. A. L. R. 150.-— AUS. 

PART VH. SECT. 1. 

•g. Public Works Act. s 22 — 
AcQuisiiion of toll road under Provincial 
tUifhways Act, 1917.] — Pc COBOURO & 
GRArroN Toll Road Co. (1921), 04 
D. L R. 241 : 50 O. L. R. 125.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

k. Jurisdiction of Exchequer Courts 


— Property & civil rights being matters 
withm tlie exclusive powers of the 
I'roviucial Legislature, the Exch. Ct. 
of Canada in ascertaining the estate 
or interest of persons clalnimg com- 
pensation for property expropri- 
ated by the Dominion Crown will 
have regard to the laws affecting such 
estate & Interest in the province where 
the property is situated. — R. v. 
Hudson’s Bay Co. (1921), 20 Exch. 
C. R. 413.— <3AN. 

si. Cannot inquire into validity of 
mviual agreement far compensation .] — 
Beld : where one of the parties set 
up an agreement purporting to fix the 
compensation a dispute os to the 
existence, validity, & applicability of 
such agreement must bo settled by 
agreement of the parties or determined 
by the ot. before a case for arbn. 
arises ; & the arbitrators exceeded 

their jurisdiction when they entered 
upon an inquiry as to the existence 
& validity of the agreement alleged. — 
Pc Harmans, Ltd., & Toronto City, 
Pe Porter & Toronto Citt, Pe 

Ana ■ 


1 Stow ART & Toronto City, [1928] 
I 4 D. L. R. 781 ; 62 O. L. R. 475.— CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 

n i. Passing of bye-law by 

local authority — Submission before bye- 
law passed uUra vires.]— K oehmstedt 
V. Rural Municipality of Eye Hili., 
No. 382, [1923] 2 W. W. R. 669.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 

■m. Under Dominion Railway Act, 
1919.] — Whore a judge of the Supreme 
Ct. of Ontario has made an order for 
possession, under the above Act, with 
a tenn that the ry. co. shall pay money 
into ct. as security, any judge of the 
Supreme Ct. has jurisdiction to appoint 
an arbitrator ; & under sect. 220 the 
judge of the county ct. of the coimty 
wherein the expropriated lands lie is 
the proper person to appoint . — He 
Little &; Campbellford Lake On- 
tario & Western Ry. Co. (1924), 66 
O. L. R. 581.— CAN. 
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pensation) Act, 1919 (c. 67), in the form 
of a special case, is rightly entered in the 
Crown Paper. — Hewiit v. Essex County 
Council (1927), 97 L. J. K. B. 249; 92 J. P. 
36; 44 T L. R. Ill; 72 Sol. Jo. 50; 26 
L. G. R. 48 D. C. 

729. Add. Annotations: — ^Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211 ; Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 365. 

761a. Award embodying decision of court on 

special case.] — An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 57), & the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Di v . Ct . Claimants 
applied to another Div. Ct. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed: — Held: no appeal could be enter- 
tained. — Northwood V, London County 
Council (No. 2) (1927), 96 L. J. K. B. ,620; 
137 L. T. 49 ; 91 J. P. 93 ; 43 T. L. R. 347 ; 

G. R. 254, C. A. 

762. Add. Annotation : — As to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. C. 180. 

766. Add. Annotation: — Mentd. Cayzer, Irvine v. 
Board of Trade (1926), 42 T. L. R. 731. 

768. Add. Annotation : — Mentd. Salisbury & Eord- 
ingbridgc Drainage District Board v. Southern 
Tanning Co. (1920), I.td., [1927] 2 K. B, 506. 

773a. Award of lump sum — Validity.] — Claimant 
was the owner of certain land with regard to 


the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1019 (c. 57). He claimed 
£17,362, before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to cJaiinant by the officJal arbitrator 
in respect of his interest in the land <te the 
consequential damage thereto was £11,415. 
In dealing witli the costs the arbitrator 
directed the Council “ to pay £100 towards 
the costs of (claimant, ” (Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act : — 
Held: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 5, &. as it seemed reasonably <!lear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed. — Brad- 
shaw r. Air Council, [1920] Ch. 329; 95 
L. .T. Ch. 499 ; 135 L. T. 538 ; 42 T. L. R. 
197 ; 70 Sol. Jo. 367 ; 24 L. G. R. 351. 

785. For “ No. 749, mde,'' read “ No. 372, ante.” 

894f. Add. Annotation : — Mentd'. K v. Electricity 
Comrs., Ex p. Ix)ndon Electricity Joint 
Committee Co., [1924] 1 K. B. 171. 

966. Add. Annotation : — Refd. Sinibro 4’rading Co. 
V. Posograph Parent ('ori)n., [11129] 2 K. B. 


Part VIII. — Entry on Lands by Promoters. 

1005. Add. Annotations: — .46* to (1) Refd. Grant r. Derwent, |1929J 1 Ch. 390. Generally ^ Mentd. 

Kennard v. Cory, [1922] 1 Ch. 265. 


PART VII. SECT. 6. SUB-SECT. 8. 

736 i. Claim in respect of several 

interests — Jlu’ard not apportioning sums 
beiv'een several interests — Insufficient.^ 
— Stewaut Municipal DisTBicr 
Bliksnkk, [1U24] 2 W. W. R, 1217.— 

PAM 

B i. Jlrhitrafor not entitled to 

all</U' interest ] — Tie Letros & Toroniu 
Corpn. (1924), t>6 O. L. li, 175.— CAN. 


PART VII. SECT. 6, SUB-SECT. 10. 

m (p. 196) i. Under Dominion 

nailway Act, 1906 (c. 37).] — lie Krrsi- 
LANO Indian Reserve, Vancouver 
Harbour Combs, v. r., [1918] 2 
W. W. R. 411.— CAN. » I ^ 


m (p. 196) li. Under Dominion 

Hallway Act, 1919 (c. 68).] — Re 

Arbitration under the Railway 
Act, British Columbia Permanent 
Loan Co. v. Canadian Northern Ry. 
Co. (No. 1), [1922] 2 W. W. R. 677 ; 66 
R. 735 ; 16 Saak. L. R. 431.— 


m (p. 196) iii. .] — Cedar 

Rapids Manufacturing & Power Co. 
V. Lacoste, [1927] 2 D. L. R. 83. — 


r (p. 196) i. Award determined 

on wrong principle .] — Where damaffea 
were recoverable by reason of lowering 
of the Bidewaik In front of a building:, 
oonsisting in the deoreoHod value of 
the property, but were assessed at the 
cost of lowering: the store floor 
Held : the award must be set aside 


detormined upon a wrong: principle. — . 
Hadisson Town v. Amson, [1919] " 
W. W. R. 680.— €AN. 

X i. .] — W INTER c. Toronto 

(City) (1922), 70 D. L. R. 468.— CAN. 

y i. Lump sum awarded — Award 

good on Us face.] — North Cowichan 
Corpn. v. Gore-Lanoton, [1921] 2 
W. W. R. 484.— CAN. 

c (p. 197) i. .]— Nash & 

Williams v. Edmonton, Dunvegan & 
British Columbia Ry. Co., (19171 3 
W. W. K. 653; 36 D. L. R. 601.— CAN. 

c (p. 197) ii. .] — An 

appellate ct. should not interfere^ to 
vary an awanl unless It Is satisfled that 
the award does not truly represent the 
honest opinion of the arbitrators as to 
damag:eB. or that the basis of valuation 
was erroneous. — Re Scott & Obhawa 
Town. [1922] 62 O. L. R. 604.— CAN. 

0 (p. 197) iii. .] — Winnipeg 

r. Cross, [1927] 3 D, L. R. 1072; 
[1927] 2 W. W. R. 644 ; 37 Man. L. R. 
40.— CAN. 

0 (p. 197) iv. .]— Jfc 

Sullivan & Township of Bertie, 
[19271 2 D. L. R. 74 ; 60 O. L. R. 107, 
—CAN. 

e (p. 197) i. .] — Re Arbi- 

tration Act, Re Woods, [1923] 2 
D. L. R. 1000 ; 32 B. G. R. 211 ; [1923] 

1 W. W. R. 1344.— CAN. 

m (p. 197) f. .] — Re Dixon 

& Toronto Corpn. (1924), 56 O. L. R. 
67.— CAN. 


o (p. 197) i. .1 — AVhere a 

larpre number of witne.-<ses give evidence 
tu the same etfect on a question of 
value the award of an arbitrator based 
thereon will not be sot aside. — Cana- 
dian Northern Ry. Co. v. Ketchebon 
(1918), 21 Can. Hy. Cas. 104; 32 

D. L. R. 629.— CAN. 

q (p. 197) i. Question only 

one of quanium.] — Re Letros & 
Toronto Corpn. (1924), 66 O. L. R. 
175.— CAN. 

PART VII. SECT. 6, SUB-SECT. 12.— A. 

sn. Costs follow event — Subject to 
discretion of court — Principles governing 
exercise of discretion.] — 'J’hc ordinary 
mlo Is that costs should follow the 
event. But the ct. has a discretion 
to depart from this rule, & such dis- 
cretion is to be exercised on well 
reoognilBed principles. — Assistant Col- 
lector Salsette V. Damouakdab 
Trithuvandab (1928), I. L. R. 53 Bom. 
178.— IND. 

PART VIII. SECT. 1, SUB-SECT. 1. 

so. Payment or tender of cx^mpensa- 
Hon not necessary.] — Canadian Pacific 
Ry. Co. v. Paul (1921), 27 Can. Ry. 
Cas. 417.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2.— 
A. 

a 1. Or expropriation proceedings 

completed.] — Goduard r Bainbbidgk 
Lumber Co. (1920), 29 B. C. R. 186.— 

CAN. 



Cases 1097 — 1986. English and Empire Digest Supplement, 


Part IX. — Assessment of Compensation after Entry or 

Injurious Affection. 

1097. Add, Annoialion : — As io (1) Refd. Cardiff Corpn. v. Cook, [1923] 2 Ch. 115 


Part X. — Conveyance of Land and Payment of Purchase- 

Money. 


1125. Add, Annotations: — As to (1) Refd. Swift 
i;. Board of Trade (1924), 93 L. .T. K. B. 
529 ; Swift, v. Board of Trade, [1925] A. C. 
520. 

1126. Add, Annotation: — Mentd. Swift v. Board 
of Trade (1921), 93 L. J. K. B. 529. 

1158. Add, Annotation : — Consd. Berners v, Flcm- ' 
ing, [1925] Ch. 204. 

1205a. ,] — Upon the expropriation of land * 

under statutory iiower, whether for the pur- 
pose of private gain or of good to the public 
at large*, the own(*r is entitled to interest on 
the principal sum awarded from the date 
wh(}n possession was taken, unless the Act 
clearly shows a contrary intention. — Ingle- 


wood Pulp & Papeii Co. v. New Bruns- 
wick Electric Power Commission, [1928] 
A. C. 492 ; 97 L. J. P. C. 118 ; 139 h, T. 
593, P. 0. 

1227. After this case add : 

-.] — See, farther. Charities, 
Vol. Vlll., pp. 359, 360, Nos. 1.558-1565. 

1237. Add, Annotation: — -Refd. Clark v, Barnes, 
[1929] 2 Ch. 368. 

1238. Add, Annotation : — Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 529. 

1239. Add, Annoialion : — Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 529. 

1242a. .] — He Bromley Guardians (1845), 4 

L, T. O. S. 430. 


Part XI. — Application of Money Deposited in Bank. 


1382. Add. Annotation : — Apld. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 

1384. Add, Annotation: — Consd. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 

1384a. Title not proved to be defective — 


Payment out ordered.] — Ex p, Burdett 
Coutts, [1927] 2 Ch. 98 ; 96 L. J. Ch. 453 ; 
137 L. T. 404 ; 71 Sol. Jo. 389. 

1500. Add, Annotation : — Consd. Re Williams’ 
Settlmt., Williams Wynn v, Williams, [1922] 
2 Ch. 760. 


Part XII. — Costs when Money Deposited — Liability of 

Promoters. 


1597. Add. Annotations : — As io (2) Refd. Camp- 
bell r. Poliak, [1927] A. C. 732. Generally, 
Mentd. Re Letters Patent No. 139207, Re 
Carbonit Akt. [1924] 2 Ch. 53; Re Wartling 
Tithe Redemption, [1924] 2 Ch. 123. 

1604. Add, Annotation : — Refd. Re Letters Patent 
No. 139207, Re Carbonit Akt., [1924] 2 Ch. 
53. 


1614a. .] — Re London Bridge Acts, 

Ex p. Tatham (1838), 3 Y. & C. Ex. 67 ; 7 
L. J. Ex. Eq. 64 ; 2 Jur. 440 ; 160 E. R. 617. 

1686a. .] — Ex p, Norfolk Ry. Co. 

(1860), 1 Drew. & Sm. 48, n. ; 62 E. R. 296. 
Annotaiion : — Apld. Re Cleveland's Ilarte Estates (18G0), 
1 Drew. & Sm. 46. 

1985. Add. Annotations : — Refd. Re Booth & 


PART VIIl. SECT. 2, SUB-SECT. 1. | 

ip. Application for warrant of pos- 
cession — Jurisdiction of Excha/uer 
Court to hear.] — lie Exciikqueh Court 
JUBLSDICTION, [11)25] 4 D. L. R. 673. — 

CAN. 

■q. .] — Canadian Na- 

tional Ry. Co. v. Boland, [J9251 4 
D. L. R. 703 ; [1925] Kxch. C. R. 173. 

—CAN. 


PART X. SECT. 1. SUB-SECT. 2.— I 
B. (c) i. 

y i. .1— R. V. McKenzie (1890), 

2 Exch. C. R. 198.— CAN. 

PART X. SECT. 1, SUB-SECT 4. 

p i. hrom filing of caveat — 

Owner remaining in possession.] — Re 
Arbitration Act, Re Roshko & 
Winnipeg School District No. l, 
[1924] 4 D. L. R. 1017 ; 3 W. W. R. 
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614.— CAN. 

z i. Sydney Corporation (Amend- 

mavi) Act (No. 7 of 1924), s. 17 ] — 
Sydney Municipal Council v. Troy, 
[1927] A. C. 706; 96 L. J. P. C. 124; 
137 L. T. 707, P. C.— AUS. 

PART XII SECT. 8, SUB-SECT. 5.— A. 

z i. .] — Re Ford & Cana- 

, DiAN PAomo Rt. CJo. (1926), 32 Can. 
1 Ry. Oaa. 319.— CAN. 



Vol. XL — Compulsory Purchase o! Land. Cases 1985 — 2222 &. 


Southend-on-Sea Estates Co.’s Contract, 
[1927] 1 Ch. 679. Mentd. Re Child Villiers* 
Appln., Villiers v, A.-G., [1922] 1 Oh. 394. 

1997a. Transfer of fund from charity trustees to 


official trustees of charitable funds — Costs to 
be borne equally by promoters.] — Ex p. 

SaNBURY-ON-THAMES URBAN DISTRICT 

Council, Ex p. Staines Reservoirs Joint 
(1922), 86 J. P. Jo. 163. 


Part XIII. — Purchase of Particular Interests in Land. 


2004. Add. Annoiaiion : — Generally, Mentd. Lapish 
V. Braithwaite (1924), 93 L. J. K. B. 1123. 

2017a. Agreement with mortgagor — Binding on 
mortgagee entering into possession.] — Moi.d 
V. WuEATCROP'r (1869). 27 Boav. 610; 29 
L. J. Ch. 11; 1 L. T. 226 ; 0 Jur. N. S. 2 ; 
54 E. R. 202. 

2035a. Lease granted after conveyance to 

promoters — Reference to ascertain validity of 
agreement for lease.] — Norfolk Ry. Co. v. 
Bayes (1849), 11 L. T. O. 8. 170 ; 13 Jur. 
435. 


2037. Add. Annotation : — Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 

2038. Add. Annotation : — Apld. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 115. 

2058. Add. Atmofatioyi : — ^Mentd. B(‘au v. Flaxton 
R. C., 11929] 1 K. 13. 150. 

2059. Add. Citatum 66 L. J. Q. B. 30. 

2067. Add. Annoiaiion : — Consd. Matthey v. Curl- 
ing, [1922] 2 A. C. 180. 

2068. A dd. Annoiaiion : — Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

2075. Add. Armolaiion : — Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 


Part XIV. — Superfluous Lands. 


2125. Add. AnnotaHon : — Generally, Mentd. Rich- 
mond V. Savin, [1926] 2 K. B. 530. 

2136. Add. Annoiaiion : — Refd. Conronv. L. C. C., 
[1922] 2 Ch. 283. 

2141. Add. Annotations : — Mentd. KeUy v. Barrett, 
[1924] 2 Ch. 379 ; Lord Strathcona S.S. Co. 
V. Dominion Coal Co. (1925), 42 T. L. E. 
86 . 


I 2145. Add. Annoiaiion: — Mentd. Graigola Merthyr 
I Co. V. Swansea Corpn., [1929] A. C. 344. 

2150. Add. Annotation : — Generally, Mentd. Con- 
ron V. L. C. C., [1922] 2 Ch. 283. 

2175. Add. Annoiatum : — Refd. Aldiidgo v. Wright, 
[1929] 2 K. B. 117. 


Part XV. — Compensation for Land taken or used for 

Special Purposes. 


2203a. .1 — Thurrock, Grays & Tilbury i 2222a. Loss of trade & licence & value 


Joint Sewerage Board v. Thames Land 
Co., Ltd., No. 650a, ante. 

2214. Add. Annotation : — Mentd. Cardiff Corpn. 

V. Cook (1922), 92 L. J. Ch. 177. 

2218. Add. Annotation : — ^Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 


of trade fixtures not considered.] — North - 
WOOD V. London County Council, [1926] 2 

K. B. 411 ; 95 L. J. K. B. 862 ; 135 L. T. 
159 ; 90 J. P. 128 ; 42 T. L. R. 508 ; 24 

L. O. R. 415, D. C. ; on appeal (1927), 96 
L. J. K. B. 520, C. A. 


PART XIII. SECT. 3. 

2022 i. Interest — Rale of — Applica- 
tion to reduce — R. S. O.. 1897 (c. JIO), 
88. 15, 16.] — h*e Kinohton Light, 
Heat & Power Co. & Kingston 
Corpn. (1904), 24 C. L. T. 358 : 8 
O. L. R. 258 ; 3 O. W. R. 769.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 1. 

2044 i. Under invalid lease .] — 

Land expropriated by the Dominion 
Crown was leased for a period of five 
years under an instrument not regis- 
tered as required — Held : the im- 


registered lease did not vest any estate 
or Interest in tlie lessee & he was 
not entitled to coiuponsutiou in respect 
of the expropriation. — Tt. v. Hudson’s 
Bay Co. (1921), 65 I). L. R. 569 ; 20 
Exch. C. R. 413.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 1. 

—A. 

f i. Entitled to offer — As well as 

(ywner.] — R. v. Musgrave. [1924J Exch. 
C. R. 218.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2. 

It. Measure of compensation — 
Licencee.] — Where one is in occupation 
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of part of a street under lieciioe from 
the municipality, by the provisions 
of which Jjcenci; he was obliged to 
vaeal-e njion notice before a giv(‘ii date, 
& when by reason of tlu* expropriation 
of the jiroptTty he was forced to vacate 
l>cforo such (lattj, he beeonies entitled 
to compensation for his Joss of the use 
& occupation, as as for the extra 
mcoiiveiiience & ex]>enso occasioned 
by rea.son of hav'^irig to make an 
immediaU^ move inslycad of having 
the whole life of tho licence to do so, 
but not to include the cost of moving. — 
Valencourt V. IL, [1928] Exch. C. R. 
118.— CAN. 



Cases ZZ 25&—2295. English and Empire Digest Supplement. 


2225a. Under Housing, Town Planning, etc.. Act, 
1919 (c. 35) — Acquisition of land — Extent of 
powers.] — Under the above Act, defts. made 
an order, subsequently confirmed by the 
Minister of Health, for the compulsory 
acquisition for the purposes of a scheme 
under 8e(;t. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred & 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, & (b) of pro- 
viding for the general entertainment &> 
if-freshment of the population : — Held : the 
Act cont;(miplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1 ), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 
the comY)letc control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, w’hetlicr the samci were or were not 
required for use as, or as a site for, workmen’s 
dw’^ellings, or for roads or other purposes 
mentioned in the (earlier Housing Acts ; & 
that power was not limit(^d to houses which 
it w’as proposed to adajjt for working-class 
accommodation under the power to alter 
contamed in the later part of the sub-sect. ; 


upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble : both under sect. 12 (2) of the 
Act, & under Housing of the Working Classes 
Act, 1903 (c. 39), 8. 11, defts. had a similar 
I)ower for effecting the like objects. — Oonron 
IK London Countv Council, [1922] 2 Ch. 
283 ; 91 L. J. Ch. 386 ; 126 L. T. 791 ; 87 
J. P. 109 ; 38 T. L. R. 380 ; 20 L. G. R. 131 ; 
Httb nom. CoNsoN v. London County 
Council, 66 Sol. Jo. 350. 

2249. Add, Anvioiaiions : — Mentd. The Wilhelmina, 
[1923] P. 112; Cayzer, Irvine v. Board of 
Trade, [1927] 1 K. B. 209. 

2252. Add. Annotaiion : — As 1o (3) Refd. Conron 
V. L. O. C., [1922] 2 Ch. 283. 

2256. Add. Annotation : — ^Mentd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

2271. Add. Annotaiion : — ^Mentd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

2274. Add. Annotation : — ^Mentd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

2278. Add. Annotation : — ^Mentd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

2286a. Compensation for damage to land by sever- 
ance not included.] — Court aulds. Ltd. v. 
City of London Corpn., [1926] 2 K. B. 506 ; 
95 L. J. K. B. 972 ; 136 L. T. 275; 90 J. P. 
164 ; 42 T. L. R. 781 ; 70 Sol. Jo. 1024 ; 24 
L. G. R. 538, D. C. 

2295, Add. Annotaiion : — -Mentd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 


PART XV. SECT. 3, SUB-SECT. 6. 

sv. Amount of land — Amount 

necessary for cnntemploted works. 1 — 
Deft, corpn. lisHiiod to pllf. iiotlco of its 
intention to take ibo \vhf>le of lier laml 
for a oorlain pulilic work, altl]ons:li it 
aiimitted that tlio arcu wuk larprcr than 
that actually required for the coii- 
toinplatod work. Jt also refused pltf.’.s 
application f<jr a permit, to Iniild on 
the laud, on the tn’ouud of itH inl.ontiou 
to take same for the work ; - Held : 
it had no power under Public Works 
Act, 1908, to take a larprer area than 
it actually required for the fnihllc 
work. — CuiNLAN V. Wellington 

Corpn., [1929J N. Z. L. R. 491.~-N.Z. ' 


sw. Time for valuation — 
dcclaraimns rclatma to different land .] — 
The local government, published under 
Land A(!f( uisitioii Act, 1894, 8. 0, a 
declaration that* land bedonprinpr to 
i applts. respect, ively lami belonging 

t,o other persons were required for 
public purposes. Five months later 
t.h(5 govt, published another declaration 
for the acquisition of applts’. lands 
I onlv , the declaration stated that the 
I earlier declaration was there bv can- 
celled : — Held : having regard to Land 
Acquisition Act, 1894, s. 23 (}), the 
compensation should have been based 
upon the value of the land at the date 
of the publication of the later declara- 
tion. — Ma Sin v. Rangoon Collector 


(1929), 5C L. R. Ind. App. 210.— IND. 

PART XV. SECT. 3, SUB-SECT. 7.— C. 

sv. Land taken under Winnipeg 
Charter — Time for irialdng claim .] — 
Defts.* claim was for compensation 
for their land injiuionsly affected by 
the oxereise of the T>owerB of the City 
under the Charter, & had been expressly 
recognised by a bye-law of the council : 
—Held : the Charter had, imder the 
tarcumstances, no application to the 
claim of defts., & they had all the time 
allowed liy the general law 

applicable to the case for making their 
claims. — Winnipeg Corpn. v. Toronto 
General Trusi’s Corpn. (1911), 20 
Man. L. R. 545.— CAN. 
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VoL XI.— Cases 1— 48a. 


CONFLICT OF LAWS. 


Part I. — Principles 

!• Add. Annotation : — Refd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 68. 

6. Add. Annotations: — Folld. 2?e Visser, Holland 
V. Drukker, [1928] Ch. 877. Mentd. Tallack 
V. Tallack & Broekema, [1927] P. 211. 

6a. .] — The English cts. will not entertain an 

action for the enforcement of the revenue 
law of a foreign State. — Re VissKR, Quep:n 
OP Holland v. Drukker, 11928] 1 Ch. 877 ; 

97 L. J. Ch. 488 ; 139 L. T. 658 ; 44 T. L. R. 
692 ; 72 Sol. Jo. 518. 

11. Add. Annotaiion : — ^Refd. Kramer v. A.-G., 
[1923] A. C. 528. 

12. Add. Annotation : — As to (1) Apprvd. Kramer 
V. A.-G. (1922), 92 L. J. Ch. 1. 

After this case add “ Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see pp. 75-77, 
ante.'* 

13. Add. Citation 2 T. L. R. 116, D. C. 

14. Add. Ann oiaiion -Consd. Foster v. Driscoll, 

Lindsay v. Attfield, Lindsay v. Driscoll, 
11929] 1 K. B. 170. 

17. Add. Annotations : — As ( 1 ) Refd . The J upiter 
(1924), 93 L. J. P. 15() ; Russian Commercial 
& Industrial Bank v. Comptoir D’Escompte 
De Mulhouse (1924), 93 L. J. K. B. 1098. As 
to (2) Folld. White, Child &; Beney v. Simmons ; 
White, Child & Bcney v. Eagle Star & British 
Dominions Insce. (1922), 127 L. T. 571, 
Refd. Fenton Textile Assocn. v. Krassin (1921), 

38 T. L. R. 259 ; Banque Internationale Do 
Commerce De Petrograd r. Goiikassow (1921), 

40 T. L. R. 837. As to (3) Consd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. Generally, Refd. 
Musmann v. Engelke (1927), 43 T. 1^. R. 685. 
Mentd. Duft Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

17a. .] — Pltfs. were an English 

limited co. of engineers & merchants. Part 


of Jurisdiction. 

of its business wafs transacU^d in Russia, & 
for the purpose of that business pltfs., tlirough 
their l/indon bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commcirce de 
TAzofi-Don. Having done so, pltfs. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
property “ directly caused by tire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. . . 

No claim was to attach under the policy 
{inter alia) “ for confiscation or destruction 
by the Govt, of the country in which the pro- 
perty is situal^d.” In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People, They demanded & obtained 
control & possession of the bank & everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt, 
as a sovereign power : — Held : on the informa- 
tion then available, the act of the militiiry in 
seizing the insured property wfis an act of 
confiscation by the Govt, of Russia wliich 
was in existence at tlie materifd time, & 
had since been recognised by His Majesty’s 
Go\'t. as the de facto Govt, of Russia, & w(is 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy “ . . . for confiscation or dcstruc* 
by the Govt, of the country in which the 
property is situated.” — White, Child & 
Beney, Ltd. v Simmons, White, Child <Sc 
Beney, Ltd. v. Eagle Star & British 
Dominions Insurance Co. (1922), 127 L. T. 
571 ; 38 T. L. R. 616, C. A. 


Part II. — Domicil. 


19. Add. Annotations : — As to (2) Refd. Fleming 
V. Horniman (1928), 138 L. T. 669. As to 
(3) Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692. Generally, Refd. A.-G. for 
Alberta v. Cook, [1926] A, C, 444. Mentd. 
Eustace v. Eustace, [1924] P. 45. 

36. Add. Annotations: — Generally, Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Mentd. 
Eustace v. Eustace, [1924] P. 45. 

37. Add. Annotation: — ^Refd. Fleming v. Horni- 
man (1928), 138 L. T. 069, 

PART II, SECT. 1. 

sq. Person settled in province.] — For 
purposes of divorce the domicil of a 
person settled m one (ft the provinces 
of Canada is that particular province 
though the Dominion Parliament has 
legislative power to dissolve the mar- 
riage. — ^A.-G. FOR Alberta v. Cook, 


38. Add. Anyioialion : — Refd. Rudd v. Rudd, 
[1924J P. 72. 

44. Add. Annotation : — Refd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

48a. .] — Where a man leaves the country 

of liis domicil of choice witli the fixed A 
settled intention to give up residence tluTo, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his irimd, A forms 
the intention of returning to that country, 
as permanently residing ther(^, ho I’e-acquires 

thereof, resides lemporanJy in anothci 
country with the lutentio?! of returning 
to some place in Hie United States, 
thougli not ueeessarily to the state in 
which he fomii'rly Jived, he does not 
revert to his doniioiJ of origin, even 
with respect to divorce. — Nei^ion v. 
Netson, IJU251 D. L. R. 22 ; [ia2.'5J 
W. W. R. 1 —CAN. 


026] A, C. 444 ; 95 L. J. P. C. 102 ; 
14 L. T. 717 ; 42 T. L. R, 317.~CAN. 


PART II. SECT. 2. SUB-SECT. 1. 

40 iii. .] — Whore a person 

whose domicil of origrln was outside of 
the United States & who has acquired a 
domicil of choice in one of the states 
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a domiciJ of choice there, only when with that 
intention he again resides there. The domicil 
of choice must be re-acquired by fuL^lment of 
the same conditions as when it was formerly 
acquired. — Fleming v. Hobniman (1928), 
138 L. T. 669 ; 44 T. L. R. 315. 

60. Add. Annotation: — As to (6) Refd. Be 
Annesley, Davidson v. Annegley, [1926] Ch. 
692. 

51. Add. Annotation : — As to (2) Held. Budd v. 
Budd, [1924] P. 72. 

52a. ,] — (1) In questions of domicU, less 

weight is given by the cts. to a testator’s 
declarations than to his acts, & no one art is 
necessarily per se paramount in irnportani-e ; 
but the relative importance of all his acts, 
however trivial, must be considered as 
evidence of the animus manendi or revertendi. 

(li) 7’he cts. ai‘e now' slower to hold a change 
of the domicil of origin, & must be saiished 
that testator intended quatenus in iUo exuere 
pairiam. 

(3) 7’ho decisions tljat persons going <^o 
India in the service of the East India (V>. 
thereby acquire an Anglo-Indian domicil, 
are excresc(‘nces uj)on, anomalous to, the 
princijdes of domicil. 

(4) The animm U> change an acrpiii'ed I 
domicil is not sufficient without th(^ factum 
of return. — D revon v. Dkkvon {1864), 4 

4 New Rep. 316 ; 34 L. J. Ch. 129 ; 10 L. T. 
730 ; 10 Jur. N, S, 717 ,* 12 W. B. 940. 


a certain time in uici inoo ho +^^1 

“e'ofrflir WewYork of wWch he 

dir^Crin Dri92r JTto yZ 

1920 there was no statement by 
intention to abandon liis Scottish domicil, A 
S late as Dec. 1920, he stated m an affidavit, 

that he was a domieffed Scoicliman. 

Dec. 1920, & the institution of these pro- 
ceedings he was trying for the P W^s 
taxation to become a resident alien m the 
United States, & in Apr. 1923, succeeded. 
In Jan. 1924, after these proceedings he 
sought to be naturalised as an American 
citizen. JJe spent increasing periods of time 
at his Scottish estate <fc referred to it as his 
home in a letter written to resp. in Nov. 1922. 
Since 1 920, however, he had made statements 
in documents verbally that he intended to 
live permanently in New York, though such 
statements w^ere never made to his w'ife, nor, 
with one exception, to any personal friend - 
Z/e/d : the evidence of declared intention of 
change of domicil w'as not established, as such 
declarations must be examined by considering 
the person to whom, the purposes for which, As 
the circumstances in which they were made, 

As he carried into effect by conduct & action 
consistent with the declared intention. — 
Ross V. Ellison (or Rose) (1929), 96 L. J. 
R. 0. 163 ; Ml L. T. 666, H. L. 


Annoialion: — As to (1) Cossd. Roucet r. GiJOtrla’gaa (1^78). 
U CIi. R. 441. 

54<a. After revival of domicil on abandon- 

ment of domicil of choice.] — Fleming v. 
IlOBNiMAN, No. 48a, ante. 

55a. .] — UuDi) V. Rudd, No 903a, post. 

59. Add. Annoiaiions : — A.s’ io (2) Dlstd. He Ross, 
Ross V. Waterffeld (1929), 46 T. L. R. 61. 
Refd. He Annesley, Davidson v. Annesley, 
[1926] Ch. 692. 


68b. Declarations as to intention — Purpose & cir- 
cumstances must be considered.]— Ross 
V. Eia^ison (or itoss), No. 6Sa, ante. 

69. Add. Annotations : — As to {I ) Expld. He Ross, 
Ross V. Waterlield (1929), 46 T, L. R. 01. 
Refd. He Annesley, Davidson v. Annesley, 
[1926j Cjj. 692. Generally, Mentd. Perlak 
R(‘troieiim Maatschappij v. Deen, [1924]^ 
1 K. B. Ill ; Buerger v. New York Life 
Assce. (1927), 96 L. J. K. B. 930. 


64a. .]- -Drevon v. Drevon, No. 52a, 

ante. 

66. Add, Annotation : — Folld. Re Cunnington, 
Healing v. Webb, [19241 1 Ch. 68. 

67. Add. Annotation : — Refd. Fleming v. Homi- 
man (1928), 138 L. T. 669. 

67a. ,] — Drevon v. Drevon, No. 52a, 

ante. 

88. Add. Annotation : — As to (1) Refd. Budd t?. 
Rudd, [1924] P. 72. 

68a. .] — Applt. was the proprietor of a 

Scotch estate, but left- Scotland for America 
in 1895 to earn his living. In 1901 he 
married resp., an American lady, & in 1002 
they went to Quebec where he carried on the 
business of manufacturing arms. They lived 
together there till 1917 with occasional visits 
to England. In 1917 applt, w'ent to Wash- 
ington, staying there as an expeH adviser 


104. Add. Annotations : — As to (1 ) Expld. Graham 
V. Graham, [1923J P. 31. Refd. Eustace v. 
Eustace, [1924] P. 45. 

112. Add. Annoialion : — Consd. He Ross, Ross v. 
Waterlicld (1929), 46 T. L. R. 61. 

114. Add. Annotation: — Consd. & Expld. He Ross, 
Ross V. Waterlield (1929), 46 T. L. R. 61. 

115. Add. Annotations: — Refd. Rudd v. Rudd, 
[1924] P. 72; Bartlett r. Bartlett, [1925 
A. C. 377 ; Annesley, Davidson v. Aimesley, 
[1926] Ch. 692 ; He Ross, Ross v. Waterlield 
(1929), 46 T. L. R. 61. 

128. Add. Citation : — 4 Notes of Cases, 698, n. 

142. Add. Annoiaiions : — As to (2) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444 ; H. v. H., 
[1928] P. 206. 

145. Add. Annotation : — Consd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 


PART II. SECT. 3, SUB-SECT. 1.— A. 

61 ii. .] — A doijiicil of 

orijjJn differs from a domicil of clioirc 
mainly in this, that iLk character is more 
enduring, its hold stronger & iess easily 
shaken off. Such a domicii continues 
unless it is shown with perfect clearness 
& satisfaction that there was a fixed 
& settled purpose to acquire a new 
domicil. This onus Is a heavy one, & 
is upon those who assert a change of 
domicii.— Re Mubray’s Estate, 11921 ] 


3 W. W. n. 874 ; 31 Man. L. II. 302.— 

CAN. 

61 iii. .3 — A domicil of 

origin is not easily shaken off. Mere 
absence from home, roving & wander- 
ing, however long pursued, are not in 
themseJ ves sufficient to effect a ehauM ; 
to do so there must be a fixed & setUod 
purpose to abandon the domicil of 
origin & to * settle in the country of 
oholoo. — Barry v. James (1921), Times, 
Apr. 39; [19211 3 W. W. E. 182.— 
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S. AF. 

61 Iv. .1— Taylor v. Taylor 

(1928), Q. R. 45 K. B. 184.— CAN. 

PART II. SECT. 8. SUB-SECT. 1.— R 

60 iil. .1 — Gbothkop v. Qroth- 

KOP, 11922) N. Z. L. E. 1.— N.Z. 

% 

PART II. SECT. 3, SUB-SECT. 2.— A. 

67 ii. .] — Crosby v, Thoji- 

SOxV (N. B.). [1926] 4 D. L. E. 66.— CAN 



Vol. XL-Conilict o! Laws. Oases 191—297. 


191. Add, Annotation : — Gonsd. Ro Ross, Ross v. 
Waterfield (1929), 46 T, L. R. 61. 

192. Add, Annotation : — Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 

214. Add. Annotaiiona : — Apld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Refd. Mitford v, Mitford 
& Von Kuhlmann, [1923] P. 130. 

218. Add. Annotaiiona : — As to (1) Consd. H. v. H., 
[1928] P. 206. Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444 ; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Gmcrally^ Refd. Dewe v. 
Dewe, Snowdon v. Snowdon, [1928] P. 113. ! 

220. Add. Annotations: — As to (3) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Generally^ 
Refd. Salvesen (or von Ijorang) v. Austrian 
Property Administrator, [1927] A. C. 611; 
H. V. H., [1928] P. 206. 

221. Add. Annotaiiona: — As fo (2) Consd. A.-G . for 
Alberta v. Cook, [192(J1 A. C. 444; Salvesen 
(or von Lorang) v. Austrian Propei*ty Adminis- 
trator, [1927] A. C. 611. 

223. Add. Annotation : — Refd. A.-G. for Alberta v. 
Cook, 11926] A. C. 444. 

225. Add. Annotation:- — Expld. A.-G. for Alberta 
V. Cook, (1926] A. C. 444. 

228. Add. Annotaiiona : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. C, 444 ; Salvesen (or 
von Lorang) v. Austrian Property Admini- 
strator, [1927] A, C. 641 ; Papadopuulos v. 
PapadopouJos (1929), 46 T. L, K. 4 4. Refd. 
Mitford V. Mitford A Vou Kuhlmann, [192.1] 
P. 130; Republica de GuaGmiala iK Nunez, 
[1927] 1 K. 13. 669 ; 11. & 11., (1928] P. 260. 


243a. Nature of doctrine.] — D rbvon v. 

Drevon, Nor. 52a, ante. 

248. Add. Annotations: — Consd, Be Annesley, 
Davidson v. Annesley, [1926] Oh. 692 ; Be 
Ross, Ross V. Waterfield (1929), 46 T. L. R. 
61. 

249, Add. Annotation : — Dbtd. Be Annesley, 

Davidson v, Annesley, [1926] Oh. 692. 

249a. .] — The question whether a person 

is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question whether the 
person in question has or has not acquired a 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Engli.sliwoman had never taken 
the steps prescribed by French Civil Code, 
art. 13 : — Held : (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, the ct. w()uld apply the law of 
France in admiaist^ering her estate ; (2) on 
the evidence as to the French law, the French 
cts. in adriiinistei'ing the movable property 
of deceased would upply French municipal 
law, A the testamentary disposing power of 
deceast'd was goverm^d by that law . — Re 
Annkm.ey, Davidson r. Annesley, [1926] 
Ch. 692 ; 95 L. J. Ch. 404 ; 13.5 L. T. 508 ; 
42 T. L. R. r>S4. 

Annotahotm : -As ^>(1) Consd. 7iV Itoss. j’. Waterfield 
(111210, 0) T. L. IL, (II. to (2) Consd. i.V Uoss, Jloss v. 
Wtttertiold (l‘)2!0, Jl> T. L. JL. 01. 

251a. .] — Re Annesley, Davidson 

V. Annesley% No. 219a, ante. 

265. Add. Annoiaf ion : ~ Retd. Kramer v. A.-G., 
[1923] A. C. 528. 


Part Ml. — Nature of Property. 


290. Add. Annotation : — Refd. Be Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


297. Add. Annotatioyis : — Refd. Be Berchtold, 
Berchtold r. Capron, [1923] 1 Ch. 192. Mentd. 
Be Rush, Warre v. Rush, [19231 1 Ch. 56. 


PART II. SECT. 8, SUB-SECT. 2.— 
B. (j). 

146 i. House or apartments rented in 
another country — Family estate kept up.] 
— Deft., whose doTnloll of origin wa.s 
Sfottish & who held a SootMsh title 
& owned largre landed estates in 
Scotland, left Scotland in 1895 for 
Canada, & earned on business there 
until 1917. Thereafter he took a flat 
in New York, where he resided for a 
part of each year, in order t/) superviMC 
Ills financial interests, wliich were in 
America, & t-o avoid British income 
tax.. He retained his Scottish estates, 
& resided on them during some part 
of ca<5h year. In correspondence with 
his wife, who lived in London, he 
referred to the family rosldeuci* on his 
Scottish estates as “ home,” & in an 
attldavlt signed by Mm in 1920 l)e 
described himself as a domiciled 
Scotsman : — Held • deft, hart failed 
to prove an intention to abandon his 
Scottish domicil & to acquire a domicil 
of choice in America.— Ross v. Ross, 
[1926] S C. 1038.— SCOT. 

•r. Residence in country of origin 
retained — Residence in another country 
— Connections with country of origin 


continued.] — Re Murhay’s E8T\te, 
11921 1 3 W. W. R. 874 ; 31 Man. R. 
302.— CAN. 

St,™ .1 — Donald v. 

Donald, [19221 N. Z. L. R. 237.— N.Z. 

PART II. SECT. 3. SUB-SECT. 2.— G. 

8W. Income tax paid in country of 
choice — Claims for income tax in country 
of origin successfully resisted.) — Held: 
facts of groat impoitaucc in det«ir- 
iriining qiiebtiou of domicil,— Barry v. 
James (1921). Times, Apr. 29; 11921 J 
3 W. W. R. 182.— S. AF. 

PART II. SECT. 3, SUB-SECT. 4. 

230 X. .] — Bo VO’ V. Boyle, 

11925) 1 w. W. R. 829 — CAN. 

230 xi. .1 — Jones v. Jones 

(1923), 1. L. R. 1 Ran. 705.~IND. 

230 xii. .] — To establish 

change of domicil, it must be jiroved 
that the change was made with a clear 
intention of settling there, as a iierson 
whose ultimate A: permanent home was 
to bo in that country. The entire 
burden of proving idmugo of domicil 
lies on him who wants to ostnblihli it. — 
A1 


J.TN’TOV r. (liniERlAN (1928), I. L. U. 
.i() Calc. 5.39.™ IND. 

230 xiii. — .1 -Harrison v. 

Harrison, [1929] N. Z. L. R. 008.— 

N.Z. 

230 xiv. .1 -Brown v . 

Brow^N, 11928 j S. C. 512. —scot. 

PART III. SECT. 2. 

p i. — — .] — Although land for pur- 
poses of BUCCCHSion may be legarded 
as personal properly, it is not a 
movable. — Alexander r. A -(L, 1 1927 J 
] D. L. 11. 602; [19271 1 W. W. R. 
M3 ; 38 B. C. R. 28.- CAN. 

p ii, lulensl in laud ayrexd to he 

sold. j- W'^here on lh(‘ death intestate 
of an owner of laud Bltuate in Saskat- 
ehewaii his tith‘ is snl> 3 eet to the interest 
of a inireha'^er und(T an outstanding 
agreement for sale, tlie interest of 
deceased m the land is immovable 
property, A: devolves according to the 
law of SusUatetavvun & is to be 
adminisleted b> tlie representative of 
the est-atf' in that, pro\ ince, oven thoygh 
deeea,stMl died domieiled elsewhere — 
Re Burke Ks'IA'IE (Sask.), [19271 3 
W. W. R. 7 18.- -CAN. 
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300. Add, Annoiation : — ^Refd. Be Berchtold, 
Berchtold V. Capron, [1923] 1 Ch. 192. 

302. For the paragraph in the original volume 
Bubstitute the foUowing paragraph : — 

Interest in proceeds of sale of English 

freeholds — By English law.] — Wlien a person 
domiciled in a foreign country dies intestate 
lea\dng an interest in the proceeds of sale of 
English freeholds which are subject to a 
trust for sale but not yet sold, such an interest 
is an immovable, & the succession thowito 
is governed by the lex siim, — Bbrchtold, 


Berchtold V. Oapron, [1923] 1 Oh. 192 ; 92 
L. J. Ch. 186 ; 128 L. T. 691 ; 67 Sol. Jo. 212. 

303. For the paragraph in the original volume 
substitute the paragraph numbered 302 in 
the original volume. 

308. Add. Annoiation: — Refd. Be Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

309. Add. Annotation : — Consd. Be Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

311. Add. Annotation : — Oenerally, Mentd. Re 
Berchtold, Berchtold v. Capron, [1923] 1 Ch. 
192. 


Part IV. — Immovables. 


322. Add. Annotation : — Mentd. Tallack t'. Tal- 
lack & Brockema, [1927] P. 211. 

349. Add. Annotations : — Refd. Hunter v. Stad- 
tische Hochseefischerei Gesellschaft, [1926] 2 
K. B. 493 ; lie Boss, Boss v. Waterfield 
(1929), 4() T. L. B. 01. 

352. Add. Citation : — sub nom. Anon., 1 Salk. 404. 

363. Add, Annoiation : — Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

368. For “ (2) an order giving leave to serve a 
writ in an action for rescission read “ (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.** 


A dd. Citation : — 127 L. T. 209. 

373. Add. Annotation : — Refd. Tallack v. Tallack 
k, Broekema, [1927] P. 211. 

374. After this case for '^Foreign judgments 
generally.] — See Part XIV., posty'* read 
“ Foreign judgments generally, see pp. 444 
et seq.y post.” 

380. Add. Anjiotations : — As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 15; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 

400. Add. Annotation : —Mentd. Re Jordison, Raino 
V. Jordison, [1922] 1 Ch. 440. 


Part V. — Movables. 


417. Add. Annotation : — Consd. Republica do 
Guatemiila v. Nunez, [1927] 1 K B. 669. 

417a. .] — The Q. Co. was a co. 

incorporated & carrying on business in 
Queensland. In Sept, 1886, the Q. Co. 
issued & deposited with the U. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £50,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
ct. held, valid according to the law of Queens- 
land. In Dec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in Feb., Apr., .lune, & Aug. 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, & on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 


from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the cadi moneys due 
under the call made by the Q. Co. as above , 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 
ment on the dependence of the action. Pro- 
ceedings in this action were restrained by 
the High Cb. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders -were tlirected to bo carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order was made in the Queens- 
land winding up allowing the claim of the A. 
Co. for £12,662 4s. 5d. The U. Bank, whose 


PART IV. SECT. 1. SUB-SECT. 1. 

314 It. .1 — He Hickson, 

ri927] 4 D. L. 11. G07 ; 61 O. L. R. 
180.— CAN. 


334 i. Trespass to land — Land situaie 
cd)road — Injury by fire spreading into 
foreign Slate J — Uoslund v, Abboto- 
FORD Lumber Mining & Development 
Co*., [1925] 1 D. L. R. 978 ; [1925 J 1 
W. W. R. 475 ; 34 B. C. R. 485.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

349 i. Scottish fieritage.] — Testa* 

tor, domiciled in England, left a will 
made in England & in English form 
disposing of his whole estate, which 
consisted of tho most part of real & 
personal property in England, bnt also 
Included Soottish heritage : — Held : the 
Scottish cts. had exclusive jurisdiction 
in an action dealing with competing 
claims to the Soottish heritage. — 
Foster v, Fobteb*b Tbubtbeb, [1923] 

414 


S. C. 212.— SCOT. 

PART V. SECT. 3, SUB-SECT. 1. 

409 1. Mobilia sequuntur personam.] 
— A., whose domicil was In Ontario, 
died in Michigan. CJertaln socnrltieB 
were, at the time of his death, In a 
bank in Michigan : — Held : the se- 
curities, although physically .situated 
in Michigan, bad an artificial or legal 
status In Ontario. — ^A.-O. fob Ontabjo 
V. Baby, [1926] 3 D. L. R. 928 ; 69 
O. L. R. 181.— CAN. 



VoL XI. — Conflict of Laws. Cases 417a*— 467a. 


claim against the Q. Co. had been allowed for 1 
£74,000, but who had valued their security ! 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Co. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment bad the effect 
of attaching the fund in favoiu* of the creditor 
obtaining it, & upon the decree being pro- 
nounced in the suit the security would become 
complete, & that such an ari'estment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree ; & that, according 
to the law of Scotland, in order to create a 
competent secimty over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor : — Held : without 
deciding the point whether the maxim j 
“ Mohi}ia sequuniur personam ** made the i 
assignment of the calls by the Q. Co. domiciled | 
in Queensland valid in Scotland, the case i 
was governed by the principle that, if a | 
transfer of personal property is carried out | 
validly according to the law of the country 
where the property is situated, it cannot be I 


made invalid by anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland . — lie Queensland 
Mkrcantile Agency Co., Ex p. Austka- 
LAsiAN Investment Co., Ex p. Union Bank 
OF Adsthalia, [1892] 1 Ch. 219 ; 61 L. J. Ch. 
145 ; 60 L. T. 433 ; 8 T. L. 11. 177, C. A. 

Annotations : — CODSd. Guatemula (llepublioa do) v. Nanez 
bo L. J. K B Refd. Kolly v. Solwyu, [11)05] 

2 Ch. 117. 

418. Add. Annoialio7LS : — Consd. Kepublica de 
Cuatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. Albemarle Supply Co. v. Hind (1927), 
13 T. 1.. R. 652. Mentd. lie Allester, [1922] 
2 Ch. 211 ; Pennington v. Reliance Motor 
Works, [192.3] 1 K. 13. 127. 

421 Add. Annotation : — Refd. Sedgwick Collins v. 
Russia Insce. of Pebrograd (1925), 133 L. T. 
808. 

423. Add. Annotations : — Apld. Gruatemala (Re- 
publica de) v. Nunez (1926), 95 L. J. K. B. 
955. Refd. New York Life Insce. v. Public 
Trustee, [1924] 1 Ch. 15. 

424. Add. Armoiatinn : — Dlstd. R(‘publica de 

Guatemala r. Nunez, [1927 1 1 Iv. B. 669. 


Part VI. — Succession. 


439. Add, Atmotaiion : — Refd. Ee Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

439a. Interest In proceeds of sale of English 

freeholds.] — Ee Berchtold, Berchtold v. 
Capron, No. 302, ante, 

440a. Will of Egyptian realty made by British 

subject domiciled In Egypt— Ottoman Order 
in Council, 1910, art. 90. J — ^A Moslem British 
subject domiciled in Egypt died in 1918 
j)ossessed of property which was all in Egypt, 
lie was survived by his mother, who accord- 
ing to the Moslem law oi inlieritance was 
entitled to a one-sixtli share of his estate. 
Deceased executed a will in the English form 
leaving all his propei*ty to his widow & 
children -.—Held : having regard tcj the pro- 
viso to the above art-, testator had no testa- 
mentary i>ower over tlie share of his estate 
to which his mother w^as entitled by Mo.slem 

PART VI. SECT. 1, SUB-SECT. 1. 

486 iii. .] — Wliore on the death 

Intestate of an owner of land situate 
In S. his title is subject to the Interest 
of a purchaser under an outstanding 
agreement for sale the interest of tlie 
deceased in the land la immoTable, net 
movable, property &, therefore, de- 
volves according to the law of S., & 

Ik to be administered by the repre- 
sentative of the estate in that province, 
even though the deceased died 
domiciled elsewhere. — Re Burke 
Estate, fl928J 1 D. L. K. 318 ; 22 
Sask. L. 11. 142 ; [1927] 3 W. W. K. 

718.— CAN. 

PART VI. SECT. 1, SUB-SECT. 2.— 

A. 

sy. Will of Chinese Buddhist domiciled 
in Burma — Whether Chinese customary 
law applicable — Right to make will .] — 

Chinese customary law governs the 
Buooession to the estate of a Chinaman 


law. — Bartlett v. Bartlett, [1925] A. (/. 
377 ; 91 L. J. P. C. 100 ; 133 L. T. 23, P. C. 

440b. Will of Italian realty by British subject 

domiciled in Italy. I Ross, Ross r. 
Watkhfteld, No. 457{i, post . 

448. Add. Annotation : — As to (1) Refd. Ee Berch- 
told, Berchtold v. Capron, [1923] 1 Ch. 192. 

456. Add. A7inoiaiion : — Refd. Ee Ross, Ross v, 
AVaterlield (1929), 46 T. L. R. 61. 

457a. .] — (1) The succession to movable pro- 

ixiity, wherev(*r siiuale, is governed by the 
law of testator’s donncil, that is to say, 
the whole law" of the country of domicil, 
including the rul(‘B of private international 
law administered by its tribunals. The 
inquiry in an English ct. before which such a 
question of succession comes is, therefore, 
wdiat the cts. of the country of domicil 

effect of the flcKtinutionR fell to In* 
asct^rtained acoorcliTjg to Scots law, A* 
not according to English law - - 
(JUNNINCniAM’S TllTfSTEKH V. CUKNI.NO- 
UAM, [1924] S. C. 581.— SCOT. 

453 xi. — ] — A donnriled 

man died lea\ing a will in Seotti^h 
form, by whicii ii(‘ con sieved liiH e->ta9“ 
to SeottiKh tnihtees, A directed them 
to set aside a ecrtain sum for the iisi* 
of a iiferentrix, A on lier cleat li to ])a\ 
a legacy out of it to a named legatee, 
lie further directed that, m the (‘vent 
of the legatee jir<*dteeasjng the period 
of divhlon wit hen I h .iMiig J.ssiie, the 
legacy shoiikl he jinid to the legatee's 
“ nearcKt beiiN.” 3’lie legatee pre- 
deceased the lih^reiitnx vAithont leaving 
issue. Both at the dale of testator’s 
death A his own death bo was a 
domiciled Englishmau On the death 
of the liferentnx • ' //cZd : in the 
ahwenee ol any indication of u eon- 
trar> intention on the part of tostater. 


domiciled in Burma. The right of the 
Chineso to make wills has also been 
rccogniHCd. — Chan Ptv i\ Saw Sin 
(1028), 1. L. B. G Ran. G23.— IND. 


PART VI. SECT, 2, SUB-SECT. 1.— A. 

453 ix. - --.] — Testator who had 
formerly ivsided in N.Z. went to 
Victoria, where aeeordmg to an affi- 
davit filed by his oxor. hf‘ acquired & 
at his death retained a domicil. Tho 
bulk of Ills properly vias invchted in 
bemdb & in mtges. of land in N.Z. : — 
Reid : the nilges. were movable 

proiwrty, & the inlchtate siiceeshion 
to them was governed by the law of 
deceaKcd’s doinjcil. — Re O’Nmi.l, etc., 
[19221 N. Z. L. K. 468.— N.Z. 

463 X. . ] — ar Stock & National 

War Bonds are Imperial or Brltihh in- 
vestments, although administeied in 
England, & where toKtator was 
domiciled in Scotland : — Held : the 

415 



Cases 467a— 594a. English and Empire Digest Supplement. 


would decide In the particular case. The 
result is that, where by the law of the domicil 
the succession to the movables of a testator 
dei)ends on the law of that testator’s ! 
nationality, an English ct. will hold that the j 
succession is governed by the law of the 
nationality & not by the municipal law of the 
domicil. 

(2) The succession t/O the immovable 
propeiiy situate in Italy of an English 
test^itor domiciled in Italy is to be determined 
by Italian law, namely, in the same manner 
as English Courts would determine it if the 
property belonged to an Englishman & was 
situate in England. — Re lloss, Ross v. 
WATEUFIEIJ3 (1929), 46 T. L. K. 01. 

460. Add. Annotation : — Generally^ Mentd. Ord 
V. Ord, [1923] 2 K. B. 432. 

461. Add. Annotation : — Refd. Re Ross, Ross v. 
Wateriield (1929), 40 T. L. R. 01. 

463. Add. Annotations : — As to (1) Consd. He Ross, 
Ross V. Watorfield (1929), 40 T. E. R. 01. 
As to (2) Consd. Re Ross, Ross v. Wai/erfield 
(1929), 40 T. L. R. 61. 

467a. Law of nationality.] — Re Ross, Ross v. 

Waterfield, No. 457a, a?dr. 

481. Add. Annotation : — As to (3) Consd. Rc Ross. 

Ross V. Wateriield (1929), 40 T. L. R. 01. 

611. For the paragraph in the original volume 
substitute the following paragraph ; — 

Share in proceeds of sale of freeholds — 

Held on trust for sale but not converted.] — 
An interest in the proceedings of sfile of real 
estate settled upon a trust for sale, which 
has not been executed, is persomU estate 
within Wills Act, 1801 (c. 114), s. ^.—Re 
1.^YNE’S SElTLEMElSrC TRUSTS, Rc OlBBS, 
Lyne V. Gibbs, [1919] 1 Ch. 80 ; 88 L. .1. Ch. 

1 ; 120 L. T. 81 ; 35 T. L. R. 44 ; 63 Sol. Jo. 
53, C. A. 

Annoiatwn : — Befd. Re Berchtold, Berea told v. Capron, [1923] 

1 Ch. 192. 

517. Add. Annotation : — Consd. Rc Ross, Ross v. | 
Wateriield (1929), 10 T. L. R. 01. 

621. Add. Annotation : — Folld. Re Cunnington, 
Healing v. Webb. [1924J 1 Ch. 68. 

526a. .] — By his will made in English 

form in England testator, who described 
himself as a British subject residing in 
France, bequeatlied to his sole e.vor., wlio was 
English, all his estate upon trust for con- 
version, ic after payment of certiviii legacies 
to domestic servants, to divide ail the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
liletime the legacy was to belong to the issue 
of such person. Testator died in France, & 
his will was proved in England,' Two of the 
residuary legatees died in his lifetime, but 
neither left any issue. There was no realty 
& the property comprising the I’esidue was 
in England. The residuary legatees were all 
English. On a summons the domicil of 
testator at his death was held to be French. 

the legatee’s heirs foil to be aRcertained 
by the law of his domicil, i.c., the law 
of England.— S mith's Trustkks v. 

Macpiierson. [192(5] S. C. 983.-~SCOT. 

PART VI. SECT. 2. SUB-SECT. 2. 

s d. Intestate doviicited abroad leaving 
tdiares in Canadian company — Issue us 
to ownership of shares — By whai cmirt 
determined.] — Re Fenwick (1915), 35 
O. L. R.29 ; 9 0. W. N. 227.— CAN. 


By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled ; — Held : the domicil 
beii^ French & there being no sufficient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the primd facie 
general rule applied, &; the will must be 
construed by IVench law. — Re Cunnington, 
Healing v. Webb, [1924] 1 Ch. 68 ; 93 
L. J. Ch. 95 ; 1.30 L. T. 308 ; 68 Sol. Jo. 118. 

528. Add. Annotation: — As to (1) Refd. Re 
Manners, Manners v. Manners, [1923] 1 Ch. 
220. 

536. Add. Annotation: — Consd. Favorke v. Stein - 
kopff, [1022] 1 Ch. 174. 

548a. .] — Funds in ct. standing to the 

credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil. — Re Schnatpkr, 
[1928] 1 Ch. 420 ; 97 L. J. Ch. 237 ; 139 
L. T. 42 ; 72 Sol. Jo. 137. 

563a. .] — Administration, with a copy 

of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
— In the Goods o/ Henderson (1850), 2 Rob. 
Keel. 144 ; 7 Notes of Cases, 378 ; 163 E. R. 
1271. 

574. Add. Annotation : — ^Refd. Re McLaughlin, 
[1922] P. 235. 

580a. Foreign grant of wlU & unattested 

codicil — FoUowed.] — In the Goods of Foy 
(1839), 2 Curt. 328 ; 103 E. R. 428. 

587a. Will made after death according to 

directions of deceased — Valid under Spanish 
law — Grant made.] — In the Goods of Osborne 
(1855), Dea. & Sw. 4 ; 26 L. T. O. S. 128 ; 
1 Jur. N. S. 1220 ; 4 W. R. 164. 

587b. S. P. In the Goods of Guttierez (1869), 38 
L. J. P. &; M. 48 ; 17 W. R. 742 ; suh nom. 
In the Goods of Gutieres, 20 L. T. 758 ; 33 
J. P. 535. 

590. Add, Annotation : — Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 

594. Add. Annotations : — Consd Rc Ross, Ross v. 
Wateriield (1929), 40 T. L. R. 61. Refd. 
Rc Anneslcy, Davidson v. Annesley, [1920] 
Ch. (i92, 

594a. .] — A British born subject, 

domiciled in Malta, having made his wilJ in 
England, according to English law, <te not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. — PuERE v. Freue (1847), 5 
Notes of Cases, 593. 

Annotation : — Consd. Re Boss, Ross v. Waterfleld (1929), 16 
T. L. 11 1)1 

is made to a person “ or his heirs " & 
such person dies domiciled In a foreign 
country before tiie death of testator, 
the word “ heirs ” Includes an adopted 
child, where under the law of that 
country the ellect of adoption Is to 
confer on an adopted child all the rights 
& status of a child born in lawful 
wedlock. — PUKUELL V. Hendricks & 
Marks, (B.C.), [1925] 3 D. L. R. 854 ; 
[1925] 2 W. W. R. 689.— CAN. 


PART VI. SECT. 2, SUB-SECT. 8.— 
D. (a). 

521 iv. .] — Re liopER (Deceased), 

[1927] N. Z. L. R. 731.— N.Z. 

PART VI. SECT. 2, SUB-SECT. 3.— 
D. (b). 

8m. “ Heirs " — In Canadian will — 
Whether adopted children included .] — 
Where in a will of testator domicil evl 
in British Columbia a gift of personalty 
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616* Add. Annoiaiion : — As to (2) Folld. Be 
Cunnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 

621a. • — — ~ — .] — Testator gave a 

share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in etpial shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal ])ortion : — Held : the 
will was an effectual <'xercise of the power. — 
He Strong, Strong v. Meis.ciner (1925), 95 
L. J. Ch. 22 ; 69 Sol. Jo. 693. 

626a. Over stock representing proceeds of sale of 
real estate in England — & liable to be laid out 
in purchase of land.] — An J^lnglish woman, 


domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion action, such i)rocee(is being liable to be 
laid out in the pui'chase of land under Settled 
Estates Act, 1S77 (c. 18), s. 31, by her will 
in the French language gave “ all her pro- 
perties &; chatt(*ls {tons len biens et droits 
mohiliers) ’’ to T. absolutely ; — Held : the 
will must be construed as disposing of 
everything in the form of ixTsonal testate 
over which testatrix had a general po\^er 
of disposition, &. the fund btiing personal 
estate in form, it passed by the will . — Re 
Harman, Lloyd v. Tardy, [1894] 3 Ch. 
607 ; 63 L. J. Ch. 822 ; 71 L. T. dOl ; 8 11. 
549. 

Annntnt ton : -- Refd. AV Seliolcflold, Schelofiolfl r. St. John, 
lie Smith r. St. John, ‘2 Cli. 40S. 

638. Add. Citation :—]21 L T 117. 


Part VM. — Contracts. 


639. To the cross-reference Ixdore this case add 
“No. ]981a.“ 

639a. .] — Pltf. was received by defts., a 

British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Sout/bampton. Tlie contract 
contained a clause tljat the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
earner's control, even though the loss, damage 
or delay might liavo boon caused by the neglect 
or default of the shipowners’ servants. It 
W'as further provided that all questions .arising 
under the (Jause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltl’.’s hands was injured by 
reason of the negligcmcc of defts.’ servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract : — Held : the language of the contract 
showed that it was the intention of the parties 
that it should bo wholly governed by English 
law ; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 
the ejusdem generis rule, the clause did not 
absolve defts. from liability for pltf.’s injury. 
— Jones v. Oceanic Steam Navigation Co., 
Ltd., 11924] 2 K. B. 730 ; 93 L. J. K. B. 1053 ; 
132 L. T. 207 ; 40 T. L. R. 847 ; 69 Sol. Jo. 
106 ; 16 Asp. M. L. C. 432. 

640. Add. A nnofaho?i Apld. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. K. 
771. 

640a. Agreement for contract to be subject to 


foreign law — Contract cancelled by decree of 
foreign Government.] — in May, 1903, pltf. 
took out ii 20 year end(^wmt‘rd lifo^ insurance 
policy witli deits. for 10, 000 roubles payable^ 
at deits.’ offic.e in St. l\‘Lershurgh, & by the 
ierms of Uk* policy all pn^miuins were to be 
paid in llussui. Pltl. ])aid all the premiums 
in Jlussia down to 1917, A then in London 
down to 1919. By tlui t(M*ms of an Imperial 
I)ecr(‘e <.>1 tJie Itussian Empire', dated July 7, 
1889, whicli w(‘re incor]>orati‘d in tJu' policy, 
it was ])rovided {inter aha) that all disputes 
in e<jnu(‘(‘tL)n wilb insurance opc'ratKuis 
sJiould h(' sctfj(‘(l according t<o Russian laws 
A iu Russian cts. of justice'. B> a Mono- 
jM)lisa.ti<)n D(*cr(*(‘ ol th(' Russian Soviet Govt., 
da.ted Dec. 1918, msur/irua' in all its forms 
was deehu'ed a St-at-t' monopoly, A in Nov. 
1919, a J)('cr(‘e ol CaneeJlalion abolished life 
assuranee altogetlu'r iu t»h(* Sovh't R(*pubhc, 
A all existing eontrae-ts wovo annulled. In 
those cireumstanctis pltf., who was prevented 
by tli(‘ above decrees of 1918 A 1919 Irorn 
suing on the poliey in Russia, brought an 
action m England for a tleclaration that 
defts. were liable to him under the policy : — 
Held : the proper law of the contra(;t was. 
according to the policy ruh's, the law of 
Russia, A the etlect of the Cancellation 
Decree of Nov. 1919, was that the contract , 
if in tact there was any eont.iuctual taw us 
left m exist(ince belwt'tm the parti(‘s alter 
the Mono] )oJ I nation Decree of 191 S came into 
force, was annulled, A pltf. could not reeov(*r 
on it. — Perry v. J!]quitable Life Assitrance 
Society of U.S.A. (1929), 45 T. L. R. 468. 

641. Add. Annotations : — x4s to (2) Refd. N. V. 
Kwik 11 oo Tong Handel Maatschappij v. 
h^ulay, [1927] A. C. 601. Generali ij, Mentd. 
Mattliey v. Culling, [1922] 2 A. C. 180. 

643. Add Annotations: — Refd. Jones v. Oceanic 
Steam Navigation Co., [1921] 2 Jv. B. 730; 


PART VI. SECT. 3. 

.] — Re Burke Estate (Sask.), p. 3GG, ante. - CAN. 

A t n 


J.S. 


635 iv. 
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N. V. Kwik Hoo Tong Handol Maatschappij 
V, Kinlay, f 1 027] A. C. 604. Mentd. Bandcrsori 
V. Armour (1922), 91 L. J. P. C. 167. 

644. Add. Annotation: — As to (2) Refd. Cayzer, 
Irvine v. Board of Trade (1926), 96 L. J. K. B. 
1054. 

645a. .] — The master of a North German ship, 

lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to English consignees. The 
charterparty & the bill of lading given under 
it were in the English language, & it was 
stiyiulated that tbe ship should call at one of 
thr(‘e ports of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an English port to discharge: — 
Held : as the intention of the parties as to 
wliat law should govern was to be gathered 
from tlie circumstances of the case, &, as the 
giving of the orders fixed the seat of the con- 
tract in England, the law of England applied. 
— Thk WiuiKLM Schmidt (1871), 25 L. T. 
34 ; 1 Asp. M. L. C. 82. 

Annotations : Refd. 'Phe San lioman ( 1 9,12), 1j P. 3 A. & E. 

:.83 . The Dainiehrog (1874). .31 L. T. 

646. Add. Annotations : — ^Apld. Jones v. Oceanic 
SU*a.m Navigation Co., [1924] 2 K. B 730. 
Refd. N. V. Kwik Hoo Tong Handel 
Maatschapplj v. Finlay, [1927] A C 604. 

(e) Application of Lex Loci solutionis (Vol. XI., 
p. 392) 

650a. Contract by State — Loan.] — When the Govt- 
of a State contracts a loan in another country^ 
the contract is governed by the law of the 
State whose Govt, contracts the kian, & not 
by the law of the country in wliich the con- 
tract is made. — Smith v. Wegukdin (1869), 
L. U. 8 Eq. 198 ; 38 L. J. Ch. 465 ; 20 L. T. 
724 ; 17 W. H. 904. 

Annotation .—Refd. Goodwin V. liobartH (1876), 1 App. Gas. 

470. 

Before 659 add as follows : — 

658a. General rule.l — Where a contract made in 
one country is to be performed in anotlier, the 
law governing the contract is the law of the 
country whore the performance is to take place. 

A contract for the sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser : — Held : as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
parted wit.h their possession of & property 
in them, the purchaser had. after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar. — Benaim &- Co. v. 


Dbbono, [1924] A. O. 514 ; 93 L. .T. P. 0. 
133 ; 131 L. T. 1, P. C. 

664. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

668. Add. Annotations : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v, Drukker, [1928] Ch. 877, 

669. Add. Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

670. Add. Annotations: — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 069 
Refd. Re ^Visser, HoUand v. Drukker, [1928J 
Ch. 877. 

672. Add. Annotation : — Refd. Farr, Smith v* 
Messers, [1928J 1 K. B. 397. 

676. Add. Annotation : — Refd. Russian Com- 
mercial Sl Industrial Bank v. Comptoir 
D’Escompte de Mulhouse, [1923] 2 K. B. 
630 

683. Add. Annotation : — Refd. The Colorado, [1923] 
P. 102. 

688. Add. Annotations : — Refd. Benaim v. Debono’ 
[1924] A. C. 514. Mentd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

699. Add. Annotations : — Consd. Cantiere Navale 
Tnestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kiirscll 
V. Timber Operators & Contractors (1926), 
95 L. J. K. B. 569. Consd. Poster v. Driscoll, 
Lindsay v. Att field, Lindsay v, Driscoll, 
[1929] 1 K. B. 470. 

703a. Policy effected in England by 

foreigner — With foreign company through 
English office.] — Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office <fc the bulk of 
its assets in New York. The co. had a 
branch in London & in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the Ixjndon branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. tSJ countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central office in New 
York or at the office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provid(,*d that it should be con- 
strued according to English law : — Held : 
it was permissible & necessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 


PART VII. SECT. 2, SUB-SECT. 1.— 
B. (b). 

652 vi. Assesfnnrnt nf damaar^. 1 

— DaraagoB pecovorahle in an actum for 
broach of contract made abi-oad will be 
deterrmnod by the proper law of the 
contract that to nay. the law which 
the parties intended should govern their 
rights & liahiliticR.— Horst v. Livks- 
LFY, [19241 2 n L. R. 1002 : [19241 
2 W. W. R. 443; 34 B. C. R 19; 
affd.. [192.0J 1 D. L. R. 159.— CAN. 

652 vii. .] — Lucas & Oo. v. 

Monctom Supply Co.. [1924] 4 D. L .R. 
376.— CAN. 


sn. Offer made <t’ orrepted hy post — 
Governed by law of country of offeror. ] — 
Renfrew Flour Miu^i i >. Sanschaorin 
(1928), Q. R. 45 K. R. 29.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1.— 
B. (c). 

m. Read now “ 658a i.** 

PART VII. SECT. 2, SUB-SECT. 4.— A. 

60 . Jurisdiction of court to enforce — 
Contract to be perfotmied abroad — 
JJefendanls resident within jurisdiction.] 
— Where dofts. in a suit reside iu this 
country & the principal office of pltfs. 
Is in England, & a contract is entered 
>11 Q 


into there between the parties which is 
to he executed in New York, a suit in 
respect thereof may bo instituted iu 
tills ITovlnce. — Direct Cable Co. v. 
Dominion Telegraph Co. (1881), 28 
Gr. 648 ; (1883) 8 A. K. 416.— CAN. 

PART VII. SECT. 2. SUB-SECT. 4.— 
B. (0). 

701 i. Marine policy — Governed by 
lex loci contractus.] — Paiterson v. 
Continental Insurance Co. (1859), 
18 U. C. R. 9.— CAN. 

703 ii. — .] — Re Hkwiti’ & 

Hewitt (Ont.) (1918), 14 O. W. N. 
300 ; 43 D. L. R. 716.— CAN. 
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case, the debts were recoverable in London 
where they were expressed to be payable. — 
New York IjJpe Insurance Co. v. Public 
Trustee, [1924] 2 Oh. 101 ; 9a li. J. Ch. 
449 ; 131 L. T. 438 ; 40 T. L. R. 130 ; 68 Sol. 
Jo. 477, C. A. 

AnnMalions : — ^Refd. Swodisli Ry. v. Thompson, , 

fl9241 2 K. B. 25,'); Rcpublica de (iuutemala v. Nunez, 
tl927J IK. B. 669. I 

706. Add. Annotation : — As to (1 ) Refd. The 
Colorado, [1923] P. 102. 

709. Add. Annotation : — Reid. Bohnke v. Bede 
Shipping Co., [1927] 1 K. B. 019. 

709a. Contract cancelled by decree of foreign 

Government.] — P erky ?•. Ki^uitable Life , 
Assukan(^e Society ok I’.SA., No. r)10a., 
ante. 

711. Add. Annotation : — As to (1 ) Refd. The 
Colorado, [1923] P. 102. 

716. Citations : — For “5 De G. M. & G. 604” 
read “ 1 De G. M. & G. 604.” ' 

Add. Annotations : — Mentd. Lord Strathcona ' 

S. S. Co. V. Dornimon Coal Co. (1925), 42 

T. L. R. 86 ; Rely-A-Bell Burglar & Fire ! 
Alarm Co. r. Eisler, [1926] Ch. 609 ; Re Wail , ’ 

1 Ch. 606. 

Annotation : — Refd. The Colorado, 
[1923] P. 102. 

730. Add. Annotation : — Distd. FosLm* v. Driscoll, 
Lindsay v. Attiield, Lindsav v. Driscoll, [1929J 
1 K. B. 470. 

732. Add. Annotation : — Distd. Foster v. Driscoll, 
Lindsay v. Attiield, Lindsay r. Driscoll, 
[1929] 1 K. B. 170. I 

732a. Goods to be smuggled into foreign 

country — Not enforceable in England.]— F., a ^ 

iimincier, L., a distiller, D. 1\1,, a iirm of , 
shipbrok(U*s, A one A. W(‘r(* ininded to load | 
a shi]) vith a cargo of wiiisky to be earned 
across IJie Atlantic A sold in the P.S. or at 
some point from wliicdi it could easily be 
smuggled into the D.S., in violation of the 
laws of that country. D. A M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanc(^d £25() as a deposit on the purchase. 
On Oct. 26, 1927, an agrceimuit was entered 
into between F., L. A 1). A M., whereby L. 
agreed to sell to D. A M. 7,500 cases of whisky 
at 21 H. tSd. a case free on board at Leith oJ* 
Glasgow to be deliveivd cx warehouse not 
later than Nov. 26. D. A M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to lx* made by a 
bill for £5,500 di‘awn by F., accepted by A. 
A indorsed to L,, A a s<'cond bill for £1,812 
accepted by A. A D. A M., both bills to be 
payable ninety days frojn Nov. 26, A to be 
drawn A accepted on Oct. 26, A haiid(*d to L. 
to hold as security until he should hand tlie 
shiijping documents or delivery order from 
bond on or b(*fore Nov. 26. Ilj. agreed to lend 


D. A M. £2,500 (£1,000 at 8 per cent, per 
annum A £1,500 at 40 per cent, per annum 
int<‘rest,) for the purcdiase of the steamer, the 
loan to be sec-ured by a first mtge. on the 
st-(‘amer. F. agreed U) l(»nd D. A M. £1,000 
a.t iO jx*r cent, jter annum interest to be 
(‘cured by a second mtgt^. on the steamer. 
J). A AI. agreed to insure the steamer for 
£1,000 against, all risks including seizure or 
conliseation A £2,500 against marine risks 
A deliver to L. cover notes for £1 ,500 A £1,000 
A to F. a cover note for £1,000. F. A L. 
agreed jointly to und(‘rwrit(* the insurance 
for £1,000 against conliseation at a figure to 
b(‘ agreed in t4u* event of tlie oi'dinary market 
rate exceeding thirty guim^as per cent. D. 
A M. agreed to i)rovKle £1,600, the estunated 
balance required for the equipment of the 
steamer for the voyage ; — Retd : the object 
to be attained by this agreement being a 
breach of international comity, the agree- 
ment was contrary to public policy A void. — 
Foster v. Driscoll, Lindsay v. Attfield, 
hiNDSAY V. Dris(’1)LB, [1929] 1 K. B. 470 ; 98 
L. .1. L. B. 282 ; 140 L. T. 479 ; 45 T. L. R. 
185, 0. A. 

733. Adtl. Annotation : — Distd. Foster v. Driscoll, 

1 Lindsav e. Att.(‘u‘kl, Lindsu-y v, Driscoll, 

1 1929] 1 K. B. 170. 

j 740. Add. Annotation: — As to (2) Refd. Em- 
ployers’ Liability Asscc. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

748. Add. Annotations : — At*? (1) Refd. Jebara v. 

Ottoman Bank, [1927] 2 K. B. 254. GeTieratly, 
Mentd. iiarrinaga v. Soc. Franco Americaine 
Des Phosphates de Medulla (1928), 92 
L. J. K 

750. Add. Afmotations : — Apld; Soc. Anon_^ des 
Grands Etablissomonts de Touquet 
Plage V. Baumgart (1927), 90 L. J. K. B. 
789. Refd. ( arlton llall Clul) v. Lauience, 
11929] 2 K. D. 153. 

752. Add. Annotations:-- Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paiis- 
Plage i;. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton llall C3ub v. Laurence, 
[19291 2 K. B. 153. 

752a. .] — Where money is 

lent in a foreign country for the purposes of 
gaming A gaming in that country is not 
illegal, A cheques payable in England are 
given for the money lent, pltf. can ignore the 
security A sue as for money lent to deft. — 
Soci^.Ti*: Anonyme des GitANDS Etablisse- 
MENTS DE Touquet Paris-Plaue v. Baum- 
gart (1927), 96 L. J. K. B. 789 ; 136 L. T. 
799 ; 43 T. L. R. 278. 

AnnoUifum : — CODSd. Carlton ilall Club v. Laurence, [n»2Hj 
‘J K. B. 

757. Add. Annotation: — As to (1) Apld. Swiss 
Bank Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 673. 


PART VII. SECT. 2, SUB-SECT. 8. 

766 1. By act of parlies — Payment- 

In what carrenc-y.] — Ehmka v. K 

Cities Imphuvement Co. (1922)^52 
O. L. R. CAN. 

756 ii. .] — Mykrs v. 

Union Natural Gas Co. (1022), 53 


1 0. L. U. 88.— can. 

756 iii. Where a 

payment originaUng in one country ly 
to bo made m another country, A the 
ouiTcncy denomination hjx'cihed is the.* 
same in both countneb, the rule is that 
the payment must be made m the 


currency of the country where the 
money is payable, uiilehb by cxinvss 
terms or m^cessary implication pdynxmt 
in boiue other currency is rcfjuired.— 
Simms v. Ciikknenkoit, 11022J 1 

W. W. K. 067 ; 62 D. L. U. 703 ; 15 
Sask. L. R. 185.— CAN. 
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Part VIII. — Torts. 


777. Add. Annotation : — Refd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

781. Add. Annoiaiion : — Mentd. Tallack v. Tal- 
lack & Broekema, [1927] P. 211. 

783. Add. Annotations: — Geyierally, Mentd. Me- * 
Millan t). Canadian Norihern By., [1923] 
A. C. 120 ; Walpole v. Canadian Northern 
By., [1923] A. C. 113 


788. Add. Citation : — suh nom, Badtolph v. Bam- 
PEILD, Cas. temp. Finch, 180. 

789. Add. Annotation : — Refd. The Pagernes, 
[1927] P. 311. 

796. Add. Annotation : — As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. 


Part IX. — Marriage. 


802. Add. Atinotafions : — Refd. B. Moscovitch 
(1927), 44 T. L. B. 4. Mentd. R. v. Mosco- 
vitch (1927), 138 L. T. 1S3. 

806. Add. Annoialton : — As to (3) Refd. Mitford 
V. Mitford. [1923] P. 130. 

817. Add. Amioiation : — ^Refd. Bcrtliiaume v. 

Jlastoiis (1929), 45 T. L. R. 007. 

821. Add. Aymotntions : — Refd. Papadoponlos r. 
Papadopoiilos (1929), 40 T. L. B. 44. Mentd. 
Me Wombwc'H’s Scttlt., (4ci‘ke v. Menzies, 
[19221 2 Ch. 298. 

827. Add. Ann otat tom : — A.s* to (1) Refd. Papado- 
poulos iJ. Papadoponlos (1929), 40 T. L. R. 44. 
A.s- to (2) Refd. Mitford v. Mitford, [1923] P. 
130. 

829. Add. Annotations: — Refd. Rcpublica do 
Guatemala v. Nunez, [1927] 1 K, B. 609; 
Sloggett V. Sloggett, [192SJ P. 148. 


1 835a. .] —BERTUiAtmE v. Dastous (1929), 45 

T. L. B-. 007, P. C. 

836. Add. Annotations : — ^Folld. Mitford v. Mitford, 
[1923] P. 130. Consd. Salvesen (or von 
lioraug) V. Austrian Property Administrator, 
[1927] A. C. 041 ; Berthiaume v. Dastous 
(1929), 45 T. L. R. 007. 

S^O. Add. Annotation : — As to (2) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K. B. 
930. 

’ 853. Add. Annotations: — Refd. Buerger v. New 
York Life Assce. (1927), 90 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij tv. 
Been, [1924] 1 K. B. Ill; B. v. Moscovitch 
(1927), 13S L. T. 183. 

860. Add. Aymoiaiion : — Refd. Berthiaume v. 
Dastous (1929), 45 T. L. R. 007. 


Part X. — Divorce and other Matrimonial Causes. 


861a. — -- - Marriage in Turkey before Treaty 

of Lausanne.J — Madtin r. Martin May 
(1928), 72 Sol. Jo. ()12. 

873a. .] — Th(‘ jurisdiction in divorce is limited . 

to England A AVales & depends upon domicil 
there, A it do(»s not necessarily confer any 
authority over the property of a person domi- I 


cil<‘d in a foreign country. — Talt^ck i). 
I^Ai.LArK k Broekema, [1927] P. 211 ; 90 
L. J. P. 117 ; 137 L. T. 487 ; 43 T. L. B. 
407 ; 71 Sol. Jo. 521. 

Under Judicature (Consolidation) Act, 1925 

(c. 4-9), s. 191.] — See llushAND & Wife, No. 
5512a, post. 


PART VIII. SECT. 1. 

775 xii. .] — Appel- 

lant, n*Hident in Ontario, in the course 
of ]ii8 eini)loynient was injnitHl m tliat 
province owinur to the negligence of a 
fellow servant. lie Ka<*(l for dainages 
in Saskatchewan, in uhjoh province 
common employment ua.s not a de- 
tenco, although a defence to an action 
in Ontario • — Held : the aet-ion could 
not be maintained. — v. 
Cavadian Noutiiehn Ry. (Jo., 111)23] 
A. C. 120; 1)2 E. .1. 1\ C, 44 ; J28 
L. T. 20.) ; 31) T. L. li. 14.— CAN. 

775 xiii. — ^ — — .] — An ap- 

jilication under IC. It, Act, 1020 
(Sahk.), for leave to bring an action 
for damages for pci’sonal injuries in- 
curred in the jirovince of AlbtTla in 
the course of pltf.’s employment ^^as 
refused, on the groiuid that the acts 
compianied of wore not “ unjusLitiahle 
according to Albirta law, A: an 
essential oondition to found the 
action was not fultllled.— Wakd v. 
Buttisit Ameuioan Oil Co., Ltd., 
111)23] 1 W. W. 11. 1240; 10 8ask. 
L. U. 520.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 1. 

780 i. Tresvass to person — Darnaocs 
— Orautiufj of eoinpensation entrusted 
to special tribunal in country where tort 
comifutled . in B. C. the board 
appointed under Workmen’s Com- 

— 4 i«,> A ni has exclusive jurisdiction 


in matters of compensation in lieu of 
all rights of action of a workman or 
his dependents against his employer 
for any accident anemg out of Ac in the 
course of lus lunploynient. no action 
can Ire in Saskiitchowan on helialf of a 
widow & child of a workman for^ his 
death w’hile domiciled in B. C.— Waj.- 
poLE r. Canadian Northern By. Co., 
111)23] A. C. 113 : 92 L. J. 1‘. C. 31) ; 
128 L. T. 281) ; 39 T. L. 11. IC.— CAN. 

b. For “ 'J’respass — Nvyhyence — 
Cujumon cmployinenl — Lex loci actus ” 

read “ Negligence — Common rm- 

ploy merit — Lex loci actus.** 

f. After this ease add “ See^ also. 
No. 775 xii,, ante.** 


1 PART IX. SECT. 1, SUB-SECT. 1. 

811 i. Marriage solemnised ac- 

cording to law of state .] — If a person 
domiciled in a country whose laws 
jK'rmit polygamous marriages is, in 
accordance with its laws, married there 
to two wives, citizens of that country, 
i & d les w'hile still domiciled t here though 
temporarily residing in B. C., the status 
of the w ives wiU be recognised by the 
cth. of B. C’. for the purpose of fixing 
tlie succession duty payable on 
movable property in B. C. going under 
deceased’s will to each of the wuves. — 
View V , A -G. FOR Bkitisit Columbia, 
11924] 1 D. L. R. 1160; 1 W. W. R. 
753 ; 33 B. C. R. lOU ; revsg. 8. C. 


sub rvom. He Lee Cueong, [1923] 1 
W. W. R. 8G7.— CAN. 

PART IX. SECT. 1. SUB-SECT. 2.— B. 

814 iii. .1- Fapard v. Beaupkk 

(11)27), Q. R. 66 8. C. 21.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— C. 

827 ii. -h— In 1911 11., domiciled 

in the T’ransvaal, married his deceased 
wife’s sister, W., who was domiciled 
in Natal. By the common law pre- 
vailmg in T. at the time, mamage 
between a man & his deceased wife’s 
sister was prohibited, in N. such a 
marriage was permitted by statute : — 
IJeld : the marnage- was valid inas- 
much as tlic domicil of W. was in N, 
& the marriage was celebrated in N., 
& the N. cts. would not regard the 
vabdity of the marriage as all’ected by 
an incapacity imposed by the law of 
the husband’s domicil not lecognised 
by the law of N. — Friedman v, I^'hied- 
MAN’s Exicoutors (11)22), 43 N. L. R. 
259.— S. AF. 

PART X. SECT. 1, SUB-SECT. 2.— 
A. (a). 

b i. .] — Held : it is the duty of 

the district judge, when a petition for 
dissolution of marriage comes before 
lum, to satisfy himself that the parties 
to the inaiTiage wore domiciled in India 
at the time w'hen lh(‘ petition was 
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878. Add, Annotation : — Mentd. Rudd v. Rudd, 
[1924] P. 72. 

884. Add. Annotation: — Refd. A.-G. for Alberta 

V, Cook, [1920] A. C. 441. ’ 

885. Add. Annotaiiom : — Consd. A.-G. for Alberta 

V. Cook, [1920] A. C. 444; Salvesen (or von 
Lorang) v. Au.strian Property Administrator, 
[1927] A. C. 641. Refd. Graham v. Graham 
(1923), 128 L. T. 039 ; Eustace v. Eustace 
[1924] P. 45 ; Rudd v. Rudd, [1924] P. 72 ; 
Sasson v. Sasson, [1924] A, C. 1007. j 

891. Add. Annotation : — Mentd. Jlosworthick 
Bosworthick, [1927] P. 0)4. 

894. Add. Annotations: — Consd. Grah.am v. 
Graham, [1923] P. 31 ; Salvesen (or von 
Jjorang) v. Austrian Propertv Administrator, 
[1927] A. C. 641 Refd. Mitford v. Mitford, 
[1923] P. 130. 

894a. .] — (1) Tiie competent jurisdiction to 

dissolve a marriage is that of the bu.sbaTid’s 
domicil A deft, must be doniicil(*d in that 
jurisdiction at the commcncem<.‘nt of pro- 
cet'dings. Indt'pendent authority to dis- | 
solve the marriage cannot (ixist in two ' 
sovereign States simultaneously. i 

(2) A husband by deserting his -wife in one* ' 
domi(;il does not become estopped from 
alleging another domicil after acquiring it, 
A the wife so d(;serted is not thereby (m titled 
to determine the forum of her proceedings 
for dissolution. A decree of judicaal separa- 
tion by reason of a. matrimonial offence of the 
liusband does not as from its dal/e fix matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife. — 
11. V. 11,, [1928] P. 206; 97 L. J. P. 116; 
139 L. T. 412 ; 44 T. L. R. 711 ; 72 Sol. Jo. 
598. 

895. Add. Annoiaiioyis : — As to (1) Refd. Graham 


V. Graham, [1923] P. 31 ; Eustace v. Eustace, 
[1924] P. 45. Generally, Mentd. A.-G. for 
Alberta v. Cook (1926), 134 L. T. 717. 

899a. .] — A decree for judicial 

separation made under Matrimonial Causes 
Act, 1857 (c. 75), s. 10, docs not enable the 
wife to acquire a domicil different from that 
of her husband, A tliiis entitle her to sue for 
a divorce in a ct. other than that of the hus- 
band’s domicil. The efiect of sects. 25 A 26 
of the above Act upon the legal indationship 
of the spouses after a decree for judicial 
sei)aration is coiilined within the precise 
terms of those sects. — A.-G. for Alberta v. 
Cook, 11926] A. C. 444 ; 95 L. J, P. C. 102 ; 
134 L. T. 717 ; 42 T. E. R. 317, l^ C. 

Jnnofattiws- — Consd. SalvoHt'ii (or von Lorancr) r. Austrian 
I*roT)ort 5 ' Admiiuhtrator, 11927] A. C. Gll. Refd. H. r, II., 
[1928] P. 20(>. 

899b. Subsequent change of domicil 

by husband.] -H. v. II., No. 89 la, ayde. 

903a. .] — (1) Tiie burden of 

proving a change; of the domicil of origin 
is strongly on tlioso alleging it. 

(2) In tliis case resp. had not been proved 
to have aequirch at the material time an 
American domicil, so the American ct., 
wliich had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of wiiich she had 
no notice or knowledge. 

(4) SenyJble : even if resp. lias now acquired 
an American domicil, petitioner can still 
as a deserted wife obtain nilief from the 
English cts. — Rudd v. Rudd, [1921] P. 72 ; 
93 L. J P 45 ; 130 E. T. 575 ; 40 T. E. R. 
197. 


presented &• to see thut the jietitioii 
itself contains a dec-laratiou to t,hat 
(3fl'ect ; & before hoanrifj: th(' suit-, t-o 
satisfy himself that the jiarties are m 
fact domieiJed in India. — Muiu’IIY v . 
Murptiv (J929), 1. L. R. 10 Lah. 007.— 
IND. 

b ii. — ■ Under Indian Divorce 
{Amendment) Act. 1920 I - Under Imiian 
A Colonial Divorce Jurisdiction Acts, 
s. 1 (1), A Indian Divorce Act, 1809, 
8. 3, the High Ct. has jui’isdietion to 
grant a decree for dissolution of a 
marriage; the words in sect. 1 (1) (a) 
of the Act of 1920 are intended to mean 
that the grounds on which a decree 
for the dissolution of the marriage 
of British subjects domiciled in Kriglarid 
may bo granted by a High Ct. in Jmlia 
sliall be those on which such a decree, 
might he granted by the Divorce Ct. in 
England according to the law for the 
time being in force m England, i.e. 
according to Supreme Ct. of .J udieature 
(Consolidation) Act, 1925, s. 170. — 
Baknaud V . Barnard (1928), J. L. B. 
50 Gale. 89.~qND. 

878 i. Indian mar- 

riage.) — I*etitiou by the wife for dis- 
solution of marriage. The husband 
was a subject of the U.S.A. A domiciled 
in that country ; the marriage was 
celebrated A both parties resided in 
India until Jan. 1923, when the hus- 
band left for America where he 
i*emained. Adultery A cruelty were 
tjoimnltted withm the jurisdiction of 
the ct. sufficient to entitle petitioner 
to a decree nisi: — Held: the ot. had 
jurisdiction to pass the decree. — 
Miller v. Miller (1924), I. L. R. 62 
Calc. 566.— IND. 

879 iv. .]— The 

domicil of the married pair at the time 


wlK'ii tlie que^tiOTi ol divorce arises 
is the l(‘ht of jurisdiction to dissolxe 
their marriage, A the et. of the bmuX 
fide existing domicil has jurisdiction 
over persons originally doimeiied m 
another country to undo a marriage 
solemnised in that other country ; 
A such a iluorco will be recognised b> 
the c1,s. of Ontario, even if grunted for 
a cause which would not be sufficient 
to obtain a divorc.e in Ontario. — 
(JROMARTY t;. Cromarty (1917), 38 
O. L. H. 481 ; 33 D. L. B. 151.— CAN. 

890 iv. .] — An action by a 

husband, who had heon married in 
Onl ario, in a foreign IState for a di\ orce 
resulted m favour of the wife, & judg- 
ment dissolving the marriage was 
granted to her. A by it she was aw^arded 
alimony. Siibscqui'iitly the w’ife 
sought by action to rceovei the ainonnt 
of alimony, A the husband contended 
that as he had neAcr acquired the 
necessary tlomicil to gne the foreign 
ct. j urisdiction to grant the divoiee 
the judgment was Invalid; — IJiLd: 
as he had invoked A sulnnitted to the 
jurisdiction of the foreign ct., ho had 
precluded himself from setting up 
want of jurisdiction. — Swaizie v. 
SWAIZIE (1899), 51 O. R. 324.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— 
A. (b). 

f i . Musi he within ierrUorial 

limits of province ] — The domiciJ 
necessary to confer jurisdiction to 
dissolve a marriage must be within 
the territorial limits of the province 
whose cts. are appealed to. — M arri- 
Aoni V. Marriagqi, 11923] 3 W. W. R. 
849 ; 4 D. L. K. 463.— CAN. 

899 iii. •] — Where a 

wife has obtained a decree of judicial 


, hcparntion, she is entitled to 
' domicil imlepcndcntly of biT husband. 
— llASTINOH V. HASTINQS, [1922] 
N. Z. L. Ji. 273.- N.Z. 

903 IV a. — — .]- -Tilt' law' 

of domicil governing divoivc is that tJic 
domieii of the husband is tne domicil 
of the wife ; but circumstances may 
arise, as a i*e6ult of that rule, which will 
justify the intervention of tho cts. so 
as to give a deserted wufe relief from 
lu'r marriage tie. — P ayn r. 1 *ayn, 
[1924] 3 D. L. R. 1006 ; 3 W. W. R. 
111. — CAN. 

903 iv b. .] — Althougli 

a marned w oman has been deserted by 
iier inishand A he is moving aliout from 
T)lac(* to place, slie cannot iwapiire an 
iiidependeiit domicil ; A, therefore, 
an atdion for divorc-c, brought by her 
in a province in winch she is residing 
A w'as residing when he dcscrtisi her 
but which IS not his domicil at t-he 
time of the action must lie dihiiussed. — 
Nelson v. Nej^on A Andrews (Sask.), 
I192S] 4 D. L. R. 910; 11928 ] 3 

W. W. R. 291. —CAN. 

903 vi. .]— Pltf hiis- 

barid, when domiciled m N., married 
deft, in that .State. She (Jeserted him 
while in that State lu 1907. In 1917 
he came to Q. A acquired a doiiucii 
there. Deft, continued to reside m N. 
Jii 1927 he broughl- tins action for dis- 
HohitJon of the iiiurriage on tho ground 
of di'sertioii ctmtiniioiisJy wil liout cause 
lor live >eais. Ihld . the ct. had 
jurisdiction 1o cntcrtiiin the action.- - 
Roche v. Bociie .I192bj St. 11. Qd. 11. 
AUS.— 

St. In Irclaiul Power to elect to he 
domiciled either in Northern Ireland 
or in Irish Free Slaie.] — Egan v. 
Egan, [1928] N. I. 159. — IR. 



Cases 903b— 926a. English and Empire Digest Supplement. 


903b. Subsequent change of domicil 

by husband.] — H. v. H., No. SOla, ante. 

905. Add. A}Uiotation : — Consd. A.-G. for Alberta 
V. Gook, [1920] A. C. 444. 

906. Add. Armoiaiion : — Consd. A.-G. for Alberta 
r. Cook, [1920j A. C. 444. 

916. Add. Annotcdion : — Ref d. Graham i;. Graham, 
[1923] P. 31. 

917. Add. Annotations : — Consd. A.-G. for Albei-ta 
V. Cook, [1920] A. C. 444; H. tJ. H., [192S] 
P. 200. Refd. Graham v. Graham, [1923] 
P. 31 ; Raeburn v, Raeburn (1928), 138 Ij. T. 
672. 

918. Add. Annotations : — Distd. Eustace v. Eustace, 
[1924] P. 4.5. Refd. Graham v. Graham, 
[1923] P. 31 ; Mitford v. Milford, [1923] 
P. 130. 

918a. ^.] — It is established by the cases 

of Armytage v. Arynylagc^ No. 917, atde^ 
& AnghvntiLi v. Ayighimdlif No. 918, ante^ 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a moisd (it ihoro^ can be entertained in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c. 9), s. 2, wliich forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts. ; Matrimonial Causes 
Act, 1857 (c. 85), wJiich permits service within 
or without His Majesty’s Dominions, cannot 
extend the jurisdiction. — GuAiiAMih Graham, 
[1923] P. 31 ; 92 L. J. P. 26 ; 128 L. T. 639 ; 
39 T. L. R. 139 ; 67 Sol. Jo. 316. 

Annotfjiifms : —Distd. Enalace v Eustace, [1924] P 45. 
Refd. IfaobmMi Jiaeburu (J02.S). 138 L T. C72 ; .Joliiistoiic 
r. .Jcluistouc P. l()j Mentd. yitiiUi V. SrmtJi, 11923J 

J’ 128. 

918b. .] — Where the parti(*s are not 

doniicihid in England, in a suit for judicial 
separation the question must be, in order 


to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resideht within the jursidetion. — Rae- 
burn V. Raeburn (1928), 138 L. T. 672 ; 44 
T. L. R. 384. 

918c. Respondent domiciled in England.] — 

There is jurisdiction in the Probate, Divorce 
& Admlty. Div. to decree judicial separation 
at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country. — Eustace v. Eustace, [1924] 
P. 45 ; 93 L. J. P. 28 ; 130 L. T. 79 ; 39 
T. L. R. 687 ; 67 Sol. .To. 807, C. A. 

924. Add. Annotations : — As (1 ) Refd. Salvcsen 

(or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. 641. As to (2) 
Consd. Salvoscn (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 

926. Add. Annotations: — N.F. Graham v. Graham, 
[1923] P. 31. Refd. Mitford v. Mitford, [1923] 
P. 130. 

926a. Parties domiciled in country where decree 
sought — Validity of marriage In dispute.]— 

(1) Where the validity of a marriage is m 
dispute the ct. of the domiidl of the parties 
has jurisdiction, whetlu*r it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
wdiatever be the ground of tlie decree, is a 
judgrucTit detenuiniug status A is equivalent 
to a judgment \n rem. 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as binding con- 
clusive by the (its. of England k> Scotland, 
unless it offends against Brit-ish notions of 
substantial justice.— Salvesen (or von 
Loranu) V. Austrian Property Adminis- 
trator., [1927J A. 0. 641 ; 96 L. J. P. C. 
105 ; 137 L. T. 571 ; 43 T. L. R. 609, H. L. 

Annotatum: — As io (3) Refd. H. v. H. (No. 2) (1928), 97 
L. J. P. lit. 


PART X. SECT. 1, SUB-SECT. 3. 

gi. — .]— Where a wile lirings 

an actiou of sejianition & aliment 
agrainHt her liusliand on tbe ju’ouncJ of 
a matrimonial offence committed by 
the husband while domimled in Scot- 
land, the ot. m Seotiand ban juriHdictiou 
to ontortain the action, although prior 
to the bnnging of the action the 
husband has taken up his pcrmaneiit 
rosidonce & acquired a domicil in a 
foreign country. — Ramsay v. Ramsay, 
[1925] S. 0. 216.— SCOT. 

PART X. SECT. 1, SUB-SECT. 4. 

li. .]— On petition by a wife for 

restitution of conjugal rights : — Held : 
1 * 080 . had an Irish domicil, & the ct. 
had jurisdiction to give i-eliof, it being 
immat<erial whether resp. was or was 
not an American citizen. — Bell r. 
Bell, [1922] 2 I. R. 152.— IR. 

PART X. SECT. 1, SUB-SECT. 6. 

n i. .] — An application m 

a nullity of marriage suit to deter- 
mine tli(‘ question of the jurisdiction 
of the Ct. of K. B. of S. to entertain 
the action. Tbe marriage W’as cele- 
brated m S. ; the husbaud, pltf., was 
domiciled resident in A. at the time 
of the commencement of the action, 

the wife was residing in M. ; — Held : 


the Ct.. of K. B. of 8. had jurisdiction 
to make a (iecrei* of the unllity of a. 
marriage entered into In S.— G. r. G., 
I192SJ J W. W. R. 651 ; 22 Saek. L. R. 
376.— CAN. 

o i. Respondent re^sidinp in 

country where decree sought — l^etUio'ner 
not residing in amntry where decree 
sovght.i — While residence only is suffi- 
cient to found jurisdirtion in nullity 
actions, as distinguished from divorce 
actions, suc*li rosJdcncjo must be bond 
fide. Where a petition bett.ing up 
grounds for a declaration of nullity 
was erroneously dismisseti, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casual visitor, 
although his wife wixs a residt*nt, m 
British Columbia.— 1*UKDY v. Purdy, 
[1919] 2 W. W. R. 551. — CAN. 


PART X. SECT. 2, SUB-SECT. 1.--A. 

q 1. POTRATZ V. l^OTK^'rZ 

(t^usk.), [19261 1 D. L. R. 147.— CAN. 


q ii. ] — A divorce obtained by 

wife in a foreign State, when her lius- 
and was domiciled in Sa.skatchcwan, 
nt rocognLsed as valid, — Bukvfiel v. 
HmvFiEi. [1926] 2 D. L. R. 129 ; 
1 926] 1 W. W. R. 657 ; 20 Sask. L. R. 


Q iii. .] — Shkaser V. Sbeaser, 

[19261 3 D. L. R. 19G ; [1926J 2 
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W W. R 389 : 22 Alta. L. R 261 ; 
rurying. [19261 2 D. L R. 906 ; 11926J 
2 W. R. 129.— CAN. 


T.* Cfl'7 . 


— .] — Brown v. McInness, 
D. L. R.' 65.') ; _ [1927] 1 


u *ooj nAKr 


q V. .] — McNutt v. Cree (1928), 

g. li. 66 S. C. 332 ; 34 li. de J. 370.— 

CAN. 


927 V. .] — As the 

domicil of a wife is the husband’s 
doinlcff & fori'ign proeoedings cannot 
affi'ct Ihi* l(‘gal status of a marriage 
in Canada, where the grounds support- 
ing a foreign decree would not support 
a deci*ce imder Canadian law : — Held : a 
wife’s divorce & re-marnage m Min- 
nesota constituted legal adultery, & 
furnished ground for the husband’s 
claim for dissolut.ion of the Canadian 
marriage. — Campbell v. Campbell, 
[19211 2 W. W. R. 849.— CAN 

927 vi. — Where a 

hubband had left Manitoba for tho 
purpose of obtaining a divorce which 
he could not have obtained there, & 
liad obtained a divorcAi abroad & 
married again: — Held: tho wife’s 
prayer for divorce should be granted. — 
Yates v. Yates, [1924] 4 D. L. R, 
835 ; 3 W. W. R. 578.— CAN. 
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928* Add. Annotation : — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

929. Add. AnnotcUio?) — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

930, Add. Annotation : — Refd. Rudd v. Rudd, 
[1924] P. 72. 

932. Add. Annotatio7i : — Generally^ Refd. Salvesen 
(or von Jxirang) V. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

935. Add. Annotatiotui : — As to (1) Folld. Mitford 
V. Mitford (1923), 92 L. J. P. 90. As to 
(3) Refd. Eustace v. Eustace, [1924] P. 45. 

935a. .] — Rudd v. Rudd, No. 903a, 

ante.. 

944>. Add. Annotations : — Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 130 ; Papadopoiilos v. Papado- 
poulos (1929), 46 T. L. R. 44. 

944a. .]-— The husband, of British nationality 

domied, married a woman of German 
nationality & domicu in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the fli^st husband, the present 
petitioner, claimed relief ; — Held : the Ger- 
man decision was a conclusive adjudication 
between the prirties, A no marriage was at the 
commencement of the suit or now sub- 
sisting. — Mitford v. Mitford ^ Von Kuiil- 
MANN, [1923] P. 130 ; 92 L. J. P. 90 ; 129 
L. T. 153 ; 39 T. L. R. 350. 


944b. .] — Salvesen (or von Lorang) v . 

Austrian Property Administrator, No. 
926a, ante. 

946a. Foreign court without jurisdiction to grant 
decree of nullity.] — Where a domiciled 
('ypj'iot was sued in Cyxirus by his wife, 
a Prone li wo man whom he had married in 
L(jndon at a register olliee, foj’ a declaration 
of tlie validity ot t/he mai-rhige A on certain 
jiecuniary claims, a consent judgment was 
recorded by the CyTirus et. declaring the 
marriage null A void, A the agreement of the 
parties that in return for a, money payment, 
which was dulv made, <lu‘ wife shouhl make 
no further claims on the husband. Pifteen 
years lai.(‘r the wife suniinon(*(l tin* husband, 
now resident in London, for maintenance, 
A the magistrati* held that tJie luarriagt* was 
still subsisting A ord(M'(‘d t h(‘ husband to pay 
the wife £2 a w(M*k. The Cy])rus ct. had no 
power to gi*ant a diuu'ee of nullity : — Held : 
the decree of nullity w^as invalid, the Cyprus 
ct. not. being competent to pronounce it, 
A the agrtMMiieut w^as unlawful A immoral, 
b(*iug a licence to remarry A commit adultery, 
A the magi st rat .e’s decision iniisl. b(‘ allirmed. 
— Papadopoulos r. Papadopotuais (1929). 
46 T. L. K. 41 ; 73 Sol. Jo. 797 ; 93 J. P. .Jo. 
721, J). (\ 

947. Add. Ciiaiion: — sub nom. Sugden v. Lolley. 
2 (^1. A Pm. 567, n. 

Add. Annotation : — Consd. SaJves^m (or von 
Lorang) v. Austrian Property Adriiinistrator, 
[1927] A. C. 641. 

952. Add. Annotations : — Consd. Jacobson v. 
Prachon (1927), 44 T. I... R. 103; Salvesen 
(or von Lorang) r. Austrian Property Ad- 
ministrator, [1927] A. C. 641. Reid. MiUora 
V. Mitford, [1923] P. 130 ; Rudd v. Rudd, 
[1924] P. 72. 


Part XII. — Assignment of Property on Marriage 


966. Add. Annotation : — Refd. Rudd v. Rudd, 
[1924] P. 72. 

969. Add. Annotation : — As to (2) Refd. Banque 
Internationale de Commerce de Petrograd 
V. Goukassow, [1923] 2 K. B. 682. Generally. 


Refd. R(*publica de Guatemala Nunez. 
[1927] 1 K. B. 669. 

1000. Add. Annotation :~ConsCi. A.-G. v. Belilios. 
[1928] IK.B. 798. 

1010. Add. Annntatw'n : — Mentd. Webster v. Web- 
ster A Williaiu.son, [192t»j P. 198. 


936 ii. .J — Ckomartt 

V. Cromarty. No. 879 iv„ ante. — CAN. 

PART X. SECT. 2, SUB-SECT. 2. 

947 lii. .] — Cromarty v. Cro- 

marty, No. 879 tv., 071/6. — CAN. 

PART X. SECT. 2, SUB-SECT. 3. 

•w. Presumption in favour of validity 
of proceedings.] — Fiklds v. Fiklds, 
[192.01 2 D. L. R 266 ; 68 N. S. K 65 
--CAN 

•X. PoreiffP mthout jurisdiction 

— Doubt as ^ .ind's dnrniHI. ] — A 

decree ' .. TOiited to u wife by 

a ct. Ol .eiffn state wherein the 
husband was born & had lived con- 
tinuously up to a time shortly before 
the date of the conmienccnient of the 
divorce proceedings should not be 
pronounced invalid by our cts., when 
collaterally attacked years afterwards 
on the ground that at said date the 


husband had acquired another doinioj], 
unless there is the clearest possible 
proof that tl»e new donueil luid tlien 
been acquired by him. — (Uliikht r. 
Stanuaki) Tupsth Co. (Alta.) |j92Sj 
4 D. L. ll. 371 ; 119281 3 W. W. It. 11 1. 
—CAN. 

952 ii. .] — OwKx v. Robinson 

(OTiiKKVvjsK Owen), [1.925) N. Z. L. K. 
591.— N.Z. 


PART X. SECT. 2, SUB-SECT. 4. 

954 iv. -1 — By deeree of 

the IVIiciilgan et the mother of infants 
was granted a divorce from the father 
& awarded tlie rustodv of the Infants, 
until they reached a certain ago or 
until the further order of the ct. 
The infants were in the custody of the 
father in Ontario : — Held : the deeree 
was not eonelnslve upon an application 
to an Ontario ct. for an order for 
custody, more especially as the judg- 
ment of the Michigau ot. was not final. 
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—Jle Oay, flO'ifil 1). L. R. 349 ; .09 
O. L K. 40.— CAN. 

954 V. —.1— Where children 

wen* residing with thi'ir fathei in a 
province vvhci’C* be vmis engaged in 
business, &. their wi'llan* would l)C 
best served by b'uving them iii his 
custody : - Held : his application to lu* 
appointed their guard lun should Ik' 
granted, notwitlistamlmg tin fact tlmt 
their mother, in stsuiiing a divoKs- in 
an undefended action in a foreign cL., 
hud also obtained as incalcnl a 1 tlicreto 
an order giving her their cusludv - 
He Snydrii, Sn\ DEK r .Sv^ DEiv., 1 1 927] 
3 D. L H. i:>l : [19271 2 W . W. il. 
240 ; 38 B. C. K. CAN. 

954 vi. On orders! or alirtKiny .] — 

A judgment ot a foirign ('t awarding 
a'inionv to a liust»und cijfore.<‘al»le 
in Ont-ono, altliougli I. lie Ontario ct. 
does not know oi recognise any right 
to alimony in a liu-ijand against his 
wife — Bohc’HEJ.l r BL’uriiELI., 11926] 
2 D. L. U. 595 ; 58 O. L. K. 515. — CAN. 



Cases 1033— U14. English and Empire Digest Supplement, 


Part XIV. — Foreign Judgments. 


1033. For “ No 383, ante,'* read “ No. 454, avle** 

1033a. Due constitution of court — Necessity for 
strict proof,] — It. v. Beech, Pollitt & 
Strudwick (1928), 20 Or. Ai)p. Hop. 175, 
C. 0. A. 

1041. Add. Avnoiaiion : — Generally, Refd. Em- 
ployers’ Liability Assee. Corpn. v. Sedgwick, 
Collins, [1927] A. C. 95. 

1044a. Judgment of horning.] — (1) An action lies 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2) Where a Scotch decree adjudges interest to 
be paid, but does not fix tlic time from which 
it is to run, it is payable from the day of 
citation. — Jiouoras v. Porrpjst (1828), 4 
Bing. hSO ; 1 Moo. A: P. 003 ; 0 L. J . O. S. C. P. 
157 ; 130 E. U. 933. 

Annntahima : — As io(^) Refd. Don r. Lippinarin ( 1 8.T7 ), ^ Cl. & 
Fin. 1 , Cownn Hnuil\N(iod (1840), 0 Dowl. 20 : .‘Schib-.hy 
V. WcHU‘nhnlz (1870). L. H 6 Q. B. l.'i.'i ; HoiiKillon i>. 
Boiisilinn (1880), 14 Cl». I*. : Emanuel v. ^jniun, 

110081 1 K B. 802; Bavin Oibwon r. Gilison, fl018J 8 
K B. 370. OVnrrcf/ij/, Mentd. llOodeH t Smothur«;t (1 840), 0 

M. K' W. 8.01 , Town^ o Mead (IS.OS), 10 C. B. 128: 
Mohamldu Moliideiui Hudjiar r riteht'V, flHOlJ A.C. 487 ; 
Mnsuru*^ Bey v Gadbari, [1804) 2 Q. B. 852 

1045. Add. Annolaiion : — Mentd. The Sylvan 
Arrow (1922), 128 L. T. 448. 

1052. Add. Annolaiion : — Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (J92()), 
95 L. J. K. B. 1015. 

1054. Add. Annotation : — Apld. Kudd v. Rudd, 
[1924] P. 72. 

1069. Add. Annolaiion : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1073. Add. Annoia1'io)i ' At^ io (1) Apld. Em- 
ploy(*rs’ liiabilitv Assce. v. Sedgwick Collins 
(1920). 9.^ L. .1. k. B. 1015. 


1080. Add. Cilaiwn .-—[1 921] B. & C. B. 195. 

1090a. .] — Rudd v. Rudd, No. 903a, ante. 

1098a. General rule.] — A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final & conclusive between the 
•parties according to the law of the place 
where such judgment is pronounced. — 
Frayes V. Worms (1801), 10 C. B. N. S. 149 ; 
142 E. R. 407. 

Annotaii'tit : — Meutd. Re Henderson, Nouvion v. Freeman 
(18S7). 8.'> Ch J) ?04. 

1108, Add. Annolaiion : — ^Apld. Beatty v. Beattyj 
[1924] 1 K. B. 807. 

1112. Add. Annotation : — Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1113. Add. Annolaiion : — Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1113a. Judgment for payment of sum of money — 
Amount not subject to variation — Alimony.] 

« — By the law of the State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due A in arroar, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due : — Held : 
such a judgment is in that respect a final 
judgment <S: an action may be brought to 
enforce payment of those arrears in this 
country. — Beatty v. Beatty, [1924] I 
K. B. 807 ; 93 L. .1. K. B. 750 ; 131 L. T. 
22C, C. A. 

1114. Add. Annotation -Refd. Beatty v. Beatty, 
[1924] 1 K B. 807. 


PART xni. SECT. 2. 

r i. — ---.1 Tin* oiih will) jmih- 
(licliou ovi ‘1 Ui(“ ciistodA of fill infant 
IK thf ct. of tin* (loiiiJcil ol (lie jnfiiiil.- — 
Coi)^ V. CoDi, 1 1 1127) 8 D. Ji. It. 81!); 
11!)27] 1 W. W. U. ()08 , 21 Sask. L. 11. 
8l)].*-CAN. 

r ii. Divnrrf prorcrdivr/s rom- 

memvd m Albrrin- linnnrdl of vdnidrtn 
hi! Jatlur io onoifor J ‘i orriar.]-- Wticre 
the husband is domii’ilcd in Alberta 
at th(‘ tune an uiMion for divoree is 
be|>:iin, llu- Suiirrine C^. of Alberta bus 
jurisdiction in sneh action t-o inaUe an 
order u^^a^dlnK the custody of the 
children to the uiothei e\en thoiifjh 
they have been reinoM'd bv t.lie fatber 
to a foreii^n State are residiiu? therein 
at the time of the ajijilieation for the 
order.— Goroimi r. Goronrii (Alta.), 
[1929] 1 1). L. B. .58 ; 11928J .8 W. W. B. 
488.— CAN. 

Compare No. 1117 i., post. 

PART XIV. SECT. 1. 

a i, ■ — — Order ronfemnu ri(jhts on 
rnmmiitc of lumita ]— The rights eoii- 
feiTed upon the committee of n luiuUie 
bv a ct. of the lunatic’s domicil, with 
reference to personalty, aiv entitled 
to world-wide recognition. — lie Hick- 
son, [19271 4 D. L. B. 607 , Cl U. L. II. 
1 80.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1034 iii. . 1 — Where a suit is 

brought on a foreign judgment, it is 
not tipen to deft to plead that the ct. 
which passed the judgment had no 
jurisdiction to do so. w'heii he himself 
Lad sulnnitted to the Jurisdiction & 
Lad not cLallengod it. — Gang A Prasad 


V . Ganehtti Lal (1923), I. L. 11 46 
All. 119.— IND. 

1039 i. Kssenfads to csMdisJmicnl of 
jurisdiction.]— Held : the iiroyitsions in 
Jud. Act, 1927 (c. 88), bs. 51. 52, must 
])(* coiiLned to actions upon judgments 
obtained in the I’rovince of y., which, 
according to the principles of inter- 
nal ional law’, applicable as between tbc 
dillerent Provinces of the Dominion, 
are ontdtJod to extra-territorial recogni- 
tion, i.e. to those cases in whicli the 
writ was served within the l*roviiiee 
of Q. upon a piTson domiciled I'v 
resident therein & who (»wed ullegianei* 
lo tlie la\VB of Q. — JiUNO v. J^fk, [19291 
i D. B. B. 180 ; 68 O. L. B. 191.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 2.— C. 

1054 xiv. .1 — A mdgnieut 

on an award obtained m England by 
default eanuot be sued on lu India, 
since It- is not a judgment “ on the 
iiKwits ” within Code of Civil Pro- 
cedure (Act V, of 1908), H. 13.— 
Oftknheim & Co. V . Maiiomei) 
Haneef, [1922] 1 A. C. 482; 91 

L. J. P. C 205; 127 L. T. 196; 49 L. 
it. Ind. App. 174.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.- E. 

c i. Jiidgmeni based on joint 

petition presiuUd by both parixes .] — 
Muhamiviat> Moideen V, Cjiintuamani 
CiiErTAR (1929), I. L. R. 52 Mad. 503.— 

IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— F. 

0 i. fCxecutwn of power of 

attorney — Authorising agent U> appear 
as plaintiff or defendant — Failure of 
agent to appear.] — Janoo Bass an 


Sait o. Maiiamad Oiitvmu (1924) 
1. L. K. 47 Mad. 877.— IND. 

PART XIV. SECT. 2, SUB-SECT. 3. 

o. Bead now “ 1098a i.” 

p. Bead now “ 1098a ii.” 

1098a iii J^resuniption of fuial' 

iiy. J - Tlic finality & coiiclusiveuess of a 
toreign judgment will be presumed in 
favour of a pltf. riilying on it, unless it 
IS put in issue by defl.’s pleadings, but 
a Ct. of Appeal in ordeiing u new Dial 
can allow' sueb aineudments to be made 
as will enable deft, to raise the issue. — 
SMITH V. Smith, [1923| 2 D L. R. 896 ; 
2 W. \V. It. 389.— CAN. 

q. Bead now '* 1098a iv.” 

r. Bead now ” 1098a v.” 

1098a vi. ,] — AiNSLlE v. AlNSUlE 

(1927), 39 C. B. R. 381 ; 27 S. R. 

N. S. W. 524 ; [1927] Argus B. R 301. 
— AUS. 

1113 ii. .]— Where 

tlnire did not appear to be any diller- 
ence proved between the effect in the 
foreign State & in Ontario of such a 
ludgineut : — Held: a decree for ali- 
mony not bemg an absolute judgment, 
pitf. was not entitled to recover upon 
the foieign judgment in respect, of 
arreaiB ot alimony. — M aguire r. Ma- 
guire (1921), 64 D. B. R. 180; 50 

O. B. R. 100.— CAN. 

1113 iii. .] — Perry v. 

Peruy, [1924] 4 D. L. R. 1177 ; 54 
O, B. R. 613 ; revsg., [1924] 1 D. L. R. 
665 ; 53 O. L. R. 502.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 6. 

1117 i. Orders in respect of foreign 
infant — Custody,] — The ot. will give 
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Vol. XI.— Conflict of Laws. Cases 1122ar-1214, 


1122a. Jugdment founded on immoral agreement.]— 

Papadopoulos V . Papadopoulos, No. 

ante, 

1132. Add, Annotations : — Apld. Ellerman Lines 
V . Read (1927), 44 T. L. R. 7. Refd. Jacobson 
V, Frachon (1927), 44 T. L. R. 103. 

1135a. .] — Pltfs.* steamer stranded in the 

Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had betin given. Security was 
given in London in accordance with the 
salvage contract, & the ship was refloated 
& taken to Const?intinople for temporary 
repairs. Before she was ready to leave, 
L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish | 
ct. the ship was arrested, &, as the master 
had no evidence of what had boon done in ; 
London & took an oath that security had | 
not been given, the Tiirkish ct. awarded L. 
£23,890. li. then disposed of the ship, 
pltfs. brought an action (1) for damages for 
breach of contract, (2) for a deedaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced: — Held: (1) the 'I'urkish 
judgment was invalid ; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted. — Klijsuman Lines, 
Ltd. V , Read, fl928j 2 K. B. 144; 97 
L. ,1. K. B. 366; 138 L. T. 625; 44 T. L. R. 
285 ; 17 Asp. M. L. d. 421 : 33 (^om. Cas. 219, 
C. A., revsg. (1927), 44 T. L. R. 7. 

1136. Add. Annotation : — Generally, Refd. 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 99. 

1144. Add. Annotation Mentd. Republica de 
Guatemala v, Nunez, [16^7] 1 K. B. 669. 

1147. Add. Annotation : — Refd. Jacobson v, 

Frachon (1927), 44 T. L. R. 103. 

1147a. .] — In an action by buyers against 

foreign scIUts for breach of contract alleging 
failure to deliver goods in the quantity <fc 
of the quality agreed to be sold, the defence 
was set uj) that the matter had been litigated 


in the French ct., which had given judgment 
for defts., & that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& tlie ct. made an order appointing an expert 
to go to Ijondon to examine the goods, com- 
j)a]*e tliem wdth the samples delivered, hear 
& tak(* down in writing all evidence, & make 
a full report in writing to the French ct. It 
was proved in th(^ English action that the 
expert appointed mad(‘ a hurri(Ml & incom- 
j)lete examination of the goods, refused to 
look at certain documents or to hcfu* the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct. : — Held : tjier(‘ being evidence that 
according to French law th(‘ cA . was not bound 
by th(' t*xpert’s re])ort but could rejtict it, 
A that pltfs.’ (;ase had be(*n properly argued 
before the French ct., A their evidence lieard, 
there was no didect in the proceedings, &, 
there bt^ing no fraud jnoved, the judgment 
in tlu^ French action was valid & could not 
be inqieached, & was a complete defence to 
the English action — Jaoobson r. Frachon 
(1927), 138 I.. T. 386 ; 44 T. L. R. 103; 
72 Sol. .lo. 121, 0. A. 

1151. Add. Amiotation : — Consd. Salvesen (or 
von Lorang) r. Austrian I'roperty Adminis- 
trator, [1927] A. 0. 641. 

1170. Add. Annotation : — Refd. Employers’ 
Liability Assce. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1195. Add. Annotations: — As to (2) Refd. The 
Goulandris, [1927] P. 182. As lo (3) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. C. 343 ; Salvesen (or von Lorang) v. 
Austrian Proi)erty Administrator, [1927] 
A. 0. 641. 

1205a. Inquiry abroad into loss of shlp~- 

Report not confirmed by governor of colony.] 

— Jleld : the inquiry was not conclusive. — 
J\e Queen of the Thames (1872), 36 J. P. 
72. 

1214. After this case add “ See, also. Estoppel, 
Vol. XXL, pp. 154-156, Nos. leS’-lOO.” 


to the ji^dgmeiit of the ct. of a 
foreign State awarding the custody of 
an Infant to one of the parents . — Re 
Aykrs, ri9211 2 W. W. H. 171 ; affd., 
[19211 2 W. W. li. G2.').~CAN. 

.] — Si Ft also. Nos. 954 i- 

954 V, ante. 

1117 ii. Appointment of guar- 

dian .] — Where a child, whose parents 
had died, was removed from the 
province of its domicil of ongrin, its 
maternal grrandfatber, resident m that 
province, obtained from the cts. of 
that proviiKJo letters of guardianship 
of the child & thereafter applied to the 
cts. of the province to which the child 
had been removed for a writ of habeas 
corpus. The application was granted 
on the gromid that, other things being 
equal, the cts. of one province will 
recognise the proceedings of the cts. of 
another province in such a case . — Re 
Beiigman & Waldron, Re Infants 
Act, [19231 4 D. L. 11. 5t> ; 3 W. W. R. 
70.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 7. 

1127 i. .] — Delaporte V. Dela- 

PORTE, [1927] 4 D. L. R. 933; «1 

0. L. R. 302.— CAN. 


PART XIV. SECT. 2. SUB-SECT. 8. 

1140 1, What amminUi to repugmincu 
to *‘ natural justice ” — Not mvrelu 
foUnunng lex fori — fori dijjercnl 
from law in force in British India .] — 
GANOA 1»RA8AD 17 . Ganehhi Lal (1923), 
1 L. R. 46 All. 119.— IND. 

PART XIV, SECT. 3. SUB-SECT. 1.— A. 

1165 iii. .1 — In an action 

in Manitoba upon a foreign judgment 
the fact that defences liave been raised 
& tried in the foreign ct. docs not 
prevent their bemg raised & tried 
again, but there is a discretion in the 
ct. to allow the defences or to strike 
them out on the ground of embarrass' 
ment or delay ; the fact that the case 
has been tried out in a foi*<ngn ct., that 
an unsuccessful appeal has been taken, 
or that a consent judgment has been 
entered will have a very strong bearing, 
but in eacJi case the discretion must 
be exercised iijion the merits of that 
case alone. — Callaghan v. Nicholi^i, 
[1921] 3 W. W. R. 47C ; 31 Man. L. R. 
331.— CAN. 

1167 V. .]-~The 

ob. will not entertain defences in an 
action on a foreign judgment that 
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should have been raised in the foreign 
ct. or which might properly have been 
nmdc the subject of appeal in the 
foreign jurisdiction. — HU'fTON v. Dent 
(1922), 70 D. L. li. 582.— CAN. 


PART XIV. SECT. 3, SUB-SECT. 2.— A. 

1189 1 . l^y/tat IS foreign judgment in 
rem — Adjudication mi diidriOufum of 
personal estate ] — Whore a ct. of the 
country of domicil adjudieotos upon 
t.Jio distribution of persoimJ property 
that adjudication is binding upon all 
the world & Is not subject to review in 
the cts. of another conn try. 

It is for the ct. of the domieil lo 
d( 5 tcrmine whether its o\\ n prt»c< odmgs 
are in rem or inereh in jursotiam, & 
when that ct. deternimes that its pro- 
ceedings are m rem all lon'ign cts must 
BO treat tho proeecdiiigs, although they 
would not h(' so r(‘cogns‘'Cd by the law 
of the country when* thci judgment is 
set ui).“,Fo.\es r Smith, 11925] 2 
D. L. R. 790 . 50 (). L. R. 650. — CAN. 


PART XIV. SECT. 4, SUB-SECT. 1. 

1215 iv. .] — Re Hamah, 

Ex V. McGuinty & Co. (1921), 63 
i5:l:R. 211 ; 2 C. B. R. 137.— CAN. 



Cases 1237—1290. English AND Empire Digest Supplement. 


1237. Add. Annoialion : — Mentd. Ord v. Ord. 
[1023] 2 K. B. 432. 

1240. Add. Annotation: — Consd. 1 ’apadopoulos v. 
Papadopoulos (1029), 40 "J . L. II. 44. 

1241. Alter the last crf>.ss-re!ereiice following this 

case add “ Maintenance order made in 

Dominion — Under Maintenance Orders (Facili- 
ties lor Enforcement) Act, 1920 (c. 33).J— 
See Husband Wipe, No. 6233a.” 

1241a. Judgment severable.] — Raulin v. 

Fischer, No. 1120, ante. 

1248a. Since constitution of Irish Free State.] 

— Judgments ExteiiBion Act, 1868 (c. 54), 
ceased to operate in Southern Ireland on 
Dec. 6, 1022. — Wakely v. Triumph Cycle 
Co., [1924] I K. B. 214; 93 L. J. K. B. 331; 
130 B. T. 209 ; 40 T. L. R. 16 ; 68 Sol. Jo. 
117, C. A. 

Annotation *— Folld. Bunficld v. Che&tcr (1925), 94 L. J. K. B. 
0 O 5 . 


1243b. .] — Judgments Eitension Act, 

1868 (c. 64), has, since Dec. 6, 1922, ceased 
to apply to the Irish Free State. A certificate 
of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, 8. 1, for registration in the Irish 
Free State cts. 

Semble : such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a certificate of 
the judgment simphciier under R. S. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to J udgments Extension 
Act, 1868. — Banfield v. Chester (1925), 94 
L. J. K. B. 805 ; 133 L. T. 623 ; 41 T. L. R. 
503 ; 69 Sol. Jo. 692, C. A. 

1262a. Date from which interest runs — No date 
fixed in judgment.] — Dougij^^s v. Forrest, 
No. 1044a, ante. 


Part XVI. — Practice and Procedure 


1272a. Not payment under garnishee order 

In England.] — Swiss Bank Cohpn. v. Boeh- 
MiscHE Industrial Bank, No. 1307a, post. 

1277. Add. Annotation.] — Mentd. The WUhelmina, 
[1923] P. 112. 

1277a. .] — (1) Questions of proc(‘dure are to 

bo determined by the lex fori, not by the lex 
loci conirarins. 

(2) Semhic : .set-off is matter of procedure*, 
<&, as such, determinable by the lex fori. — 
MacFaklane V. Norris (1802), 2 B. & S. 
783 ; 31 Jj. J. Q. B. 245 : 0 L. T. 492 ; 9 
Jur. N. 8. 74 ; 121 E. R. 1203. 

Ann/ytalion - As to (2) Refd. Masponh > Uerniano v. Mildred 
(18S2). 9 g. H. IJ. 530. 


1285a. Foreign receivers or assignees In bank- 

ruptcy.] — Foreign receivers or assignees in 
bkpey., who have, according to the law 
of the country in w'hich they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England. — 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. h. R. 99. 

1289. Add. AnnoiaHon : — Refd. Ropublica de 
Guatemalan. Nunez, [1927] 1 K. B. 609. 

1290. Add. Annotation : — Refd. Republica dc 
GuaBimala v. Nunez, [1927] 1 K. B. 609. 


1215 V. .1 — Makshale V. 

Houuhton, (1923] 2 W. W. R. 553 ; 
33 Man. L. R. 16(i.— CAN. 


PART XIV. SECT. 6. 

1233 iii. .J—Whilo her 

liuHl)iuid, who had deserted her, was 
domiciled In Alberta, pltf. obtained 
acrainst him in (^ilorado, where they 
had formerly lived, a judprrnent In the 
nature of u decree of jiidieial separa- 
tion & alimony. She sued in Alberta 
on that judgment, but abandoned that 
olaitn & asked for relief under an 
alternative claim for alimony : — Held: 
she WBM not estopped by the foreign 
Judgment, & Hlirnonv granted. — Dktro 
V. Dbtro. [1922] 3 W. W. R. 090 ; 70 
D. L. R. 01.— CAN. 


PART XIV. SECT. 6. 

1241a 1. Effect of judgmmU to he 
corutidered hu enfornnp court — ./udgrnent 
sevtraJde.] —Tho judgment of a foreign 
ct. comprising two part.s, one of wblch 
may be enforced In Canadian cts., 
but the other not, is ilo<‘mcd to he 
Movernble, & one part bo enforced 
though the other rejected 

It i« the duty of the cl to decide 
for itself the substanei* of the right 
sought to be enforced, irr«4ST»oetive of 
the opinion which may have boon 
expressed by the foreign ct. — liiTiuuiiCLL 
r BiTuriiKTL, I192R] 2 P. L. R 595; 
58 (). L R 515 —CAN. 

PART XIV. SECT. 7. SUB-SECT. 1.— A. 

1243a 1 . To what judgments Act 
applicable — Since constitution of Irish 
Free State .] — The certlfloate of an 


English judgment may be registered 
under .Tudgments Extension Act, 
1808 (o. 54), in the Irish Free State. — 
Gikvks V. O’Conor, [1924] 2 I. R. 182. 


PART XIV. SECT. 7. SUB-SECT. 2. 

sb. fig rcfristraitem of English High 
Court judirniciU — A'o submission to 
jurisdiction .] — In a suit for divorce in 
the Divorce Div. of the High Ct. of 
.Instleo In England, an appearance was 
entered by London agents, on beliall 
of a co-respondent residing in Nevv 
Zealand, in error & without any lu- 
struotions to that effect. Ou an appli- 
cation to have the ludgmont for costs 
of the High Ct. registered In the 
Suf)remo CL so that it might be eii- 
forcMMl in New Zealand: — Held: (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agree 
to submit to the jurisdiction of that 
ct, ; (2) even if such entry of appear- 
ance did amount to submitting to the 
Higfh Gt.’s jurisdiction, it would not 
be just U convenient for the judgment 
to be enforced in New Zealand. — 
RwonEAD V. Rbditbad & Crothers, 
[192G] N, Z. L. R, 131.— N.Z. 

PART XIV. SECT. 8. 

1254 1. Authentication by seal of 
court — Or !n{rnature of judge .] — To 
satisfy Evidence Act, N. B., c. 127 
8. 58, if the document sought to be 
proved bo a foreign judgment, the 
authenticated copy must either be 
sealed with the seal of the ct in which 
the original is filed, or. in the event of 
Buoh ot. having no seal, be signed by 
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the judge, or one of the judges of such 
ct. with a statement from him in 
writing that the ot. has no seal. — 
11 ARRIS V. G arson (1921), G7 D. L. R. 
082 ; 49 N. B. R. 91.— CAN. 


PART XVI. SECT. 1. 

1266 i. What arc matters of procedure 
— Ihsabihty to sue — Statutes of limita- 
tion .] — The queBtion whclher the 
eiiforeenient of a right of action is 
barred bv a statute of limitations, as 
distinguished from the qiH'stion 
whether the right has been absolutely 
extinguished, is one of procedure only, 
A’ is governed wholly by the Icjt fori . — 
CouiNiAL Investment & Loan Co. v. 
Martin (Man.), (1927] 3 D. L. R. 360 ; 
1927] 2 W. W. R. 04.-- CAN. 


PART XVI. SECT. 3, SUB-SECT. 1. 

sc. Liability to action for 

damages within jurisdiction — Attempt 
to return to country of residence .] — 
Pltf. elalmed $20,000 damages from 
deft.., the cause of action being criminal 
conversation with pitf.’s 'wife. Deft, 
lived in U.S., but was here for a 
temporary purpose when pltf. bad him 
arrested under an order to bohi to bail. 
I’ltf. in his affidavit svoni on Jan. 30, 
on which the order was granted, stated 
that deft, had arrived In Toronto that 
morning, & that he intended to leave 
for his own cPiintry that night, with 
intent t.o defraud pltf. of the damages 
he hail sustained Held : in leaving 
Ontario he was not doing so with intent 
to defraud pltf., & wa.s therefore 
entitled to bo discharged. — Rick v. 
Fletcher (1889), 13 P. R. 46. — CAN 



Vol. XI. — Conflict ol Laws. Cases 1292a— 1378a. 


1292a. .] — Wright v. Simpson 

(1802), 6 Ves. 714 ; 31 B. It. 1272, L. C. 

Anrwtati(^^ :—C01\Sd. Nowton v. Cliorlton (1853), 2 Drew. 
333. Reid. The Vreeclo (]811), ] Dods. 1: l*onnell 

^ • J^icksoii V. Dlffhy (1854), 

3 W. 11. £^40; Strong v. Fo.stei (1855), 4 \\ . li. 151 ; 
Madden v. M'MulJon (18G0), 4 L. T. 180; IJallej- v. 
Edwards (1864), 4 H. & S. 761 ; fhdfaHt Banking Co ». 
Stanley (186 i )t 15 W. B. 1)89, Liverpool Mailno Credit 
T,. It. 4 E(i. 62 ; Barber ii. Mackrell 

(lotf2)« Do Ij, T. 29. 


1306a. Governed by lex lori.]- 

Norris, No. 1277a, ante. 


-MACPARIuANE V, 


1307 . Add. Annotations : — Distd. Swiss Bank Corym. 
V. Boehmische Industrial Bank, [1923] 1 

K. B. 673. Consd. Sedgwick Collins v. Kossia 
Insce. of Petrograd (1925), 133 L. T. 808; 
Richardson v, Richai-dson, [1927] P. 228. 

1307a. Garnishee proceedings — Payment of debt 
situate in England — Recognised by inter- 
national law.] — Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn ; — 
Held : the judgment creditoi*s were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated iis a discharge of the amount ])aid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corjin., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this ciise is situate inEngland, & 
is discharged in whole or in part by payment 
under a garnishee order in England, which is 
not^ mere procedure & is recognised in inter- 
national law (Bankes, L.J.). — Swiss Bank 
Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 673 ; 92 L. J. E. B. 600 ; 128 

L. T. 809 ; 39 T. L. R. 179 ; 67 Sol. Jo. 423, 
C. A. 

Annotations : — Apld. Employcra’ Liabili) v Assce. v- Sociffwick 

Colliijs ( ) V)26), 9.) L J K B 1U15. Coosd. llicburdaoD *r. 

Richurdsou, [1927J P. 228. 

1307b. — Defts., a CO. incorporated j 

in Russia, liad a branch office in London, 
had registered C. as their agent to accept I 
service of any judicial process that might be 
issued against them. In 1918 defts.’ busi- 
ness ^ its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1923 an action was brought in England to 
r(H*.over a debt alleged to be due from defts. 
to pltfs., the writ being served on C., & in 
default of appearance judgment was signed 
against defts. Plt-fs. having obtained a 
garnishee order 7iisi to attach a debt due to 
defts. from tliird parties in England : — 
Held, : as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnisliccs of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow the ordinary rules of inter- 
national comity admit the validity of that 
payment, & the gamisheej order ought to be 
made absolute.— Sedgwick Collins <te Ck). 
V. Rossia Insurance Co. op Petrograd, 
[1920] 1 K. B. 1 ; 95 L. J. K. B. 7 ; 133 
L. T. 808 ; 41 T. L. R. 663, C. A. ; affd. sub 
nom. Employers’ Liability Assurance 


Corpn. v. Sedgwick Collins & Co., [1927] 
A. C. 95, H. L. 

Amiotatoms . — Refd. Sabatier v. Trading Co., [1927] 1 Ch. 495; 
First Russian Innce. v. London & Lanfiashire Insce., [1928] 
Ch. 922. Mentd. Tho .luplter (No. 3) (1927), 137 L. T. 333. 

1308. Add. Anjiotalion : — A.s to (2) Refd. Tho 
Stream Fisher, [1927] P. 73. 

1309a. Rights ol mortgagee ol ship under 

French hypotheque — Claim for necessaries.] 

— ^According to French law, the mtgee. of a 
ship under a French hypotheque^ although 
he has not the same right of property as that 
given by Merchant Shipping Act, IHil-l (c.60), 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to det^^rmine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypotheque upon the 
ship : — Held : as the rights under the 
hypotheque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in rem, the claim of the necessaries men, 
according to the lex fori by which the 
question of priorities must bo determined, 
was postponed to the claim of the mtgees. — 
The Colorado, [1923] P. 102 ; 92 1.. J. P. 

100 ; 128 L. T. 759 ; 16 Asp. M. L. C. 145, 
C. A. 

Amiotation ;- -Refd. Rcpublica de 0 uatcmala ? . N unez, [1927] 

1 K. B. CC9. 

1328. Add. Annotation : — Consd. The Oolaa, 1 1921)1 
J*. 103. 

1331. Add. Annotation : — Refd. Ellerman Lines v. 
Read, 11928] 2 K. B. 111. 

1332. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928j 2 K. R. 141. 

1332a. .] — Ellerman Lines, Ltd. v. Read, 

No. 1135a, ante. 

1337. Add. Annotation Mentd. Salvesen (or von 
Ironing) V. Austrian Propertv Administrator, 
[1927] A. C. 041. 

1340. Add. Annofafions : — Consd. Ellerman Lines 
V. Read, [192SJ 2 K. B. 144. Mentd. New York 
life Insce. v. Public Trustee, [1924] 2 Ch. 

101 ; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255. 

1345. Add. Annotation : — Apld. Ellerman Linos 't\ 
Read, [1928] 2 K.B. 144. 

1348a. Scottish action for rectification 

of settlement.] — AV u.son v. Wilson (1895), 
Times, Feb. 14 & Mar. 5. 

1352. Add. Amiotation ; — Mentd. Eustace v. Eus- 
tace, [1924] P. 45. 

1370. Add. Annotation : — Mentd. Re A Debtor, 
[1922] 2 K. B. 109. 

1376. Add. Armoiations : — Mentd. The Tervaete, 
[1922] P. 259 : The Russland, [1924] P. 55; 
The Goulandris, [1927] P. 182; The Stream 
Fisher, [1927] P. 73. 

1378a. .]— In resporl oi a coJlision in 

the Red Sea tho owners of Die J. issued a 
writ in the Egyptian cts. againsi' Die owners 
of the M. & obtained bail. SliorDy after- 
wards the owners of Die 717. iusi il ut ed a <u*oss- 
aciion against the owners of Die J., also in 
Egypt. In Oct. 1927, the owners of the J/. 
issued a writ in personam in England against 
the owners of the J., who entered appearance 
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under protest & set down a motion to set 
asi(3(* the writ. In Dec. the owners of the 
M. discontinued their cross-action in Egypt : 
— Held : if the cross-action had still been 
pending the owners of the M, might have 
been put to their election, but as they had 
already elected there was no justification for 
staying the action in England, merely because 
they were defts. to an action in another 
country in respect of the same subject- 
matter. — T hk Jankra, 11928] P. 55; 97 

L. J. P. 58 ; 138 L. T. 657 ; 44 T. D. R. 193 ; 
17 Asp. M. L. C. 410. 

1379a. .]— In 1924 pltfs. in- 

stituted an action in rem in the United States 
in respect of damage done by defts.* ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested tV, released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fr(*sh 
writ hi rein in England, on Eeb. 27, 1920, 
re-arrested the .ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent Y>roceedings 
in the English aedion. The American action 
was discontinued on Mar. <S : — Held : having 
obta.inc‘d bail so redeasea the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.* subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England causing the ship to be arrested 
agfiin, the writ & all subsequent, proceedings 
must be set aside. — I'hk Golaa, [1920] P. 
103; 95 U. J. P. 00; 135 L. T. 20S ; 42 
T. L. K. 414; 70 Sol. Jo. 770; 17 Asp. 

M. L. C. 35. 

1380. Add. Annoiationfi : — Dlstd. The Juno (1922), 
128 Ij. T. 071. Apld. The Golaa, [1920] P. 
103. Held. Th<‘ Goulandris, [1927] P. 182. 

1381. Add. Annolahon : — Consd. The Juno (1922), 
128 L. T. 071. 


1383. Add. Annotations : — Folld. The Juno (1922), 
128 L. T. 671. Refd. The Golaa, [1920] P. 
103. 


1383a. .]— On .Tune 13, 1922, a 

British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the juris- 
diction of the English cts., & an action w^s 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Stipt. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that tlie writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land : — Held : no legfd proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owm^rs from carrying on proceedings 
in England. — T he Juno (1922), 128 L. T. 
671 ; 16 Asp. M. L. C. 118. 

1387. Add. Annotation : — Refd. Bristol Corpn. v. 
Virgin, 11928] 2 K. B. 622. 


PART XVI. SECT. 6, SUB-SECT. 2. 

1 . Add ** varied on appeal, 4 A. R. 2G7.*' 
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CONSTITUTIONAL LAW. 

Part II. — The Title to the Crown. 

2. Add. Anriotaiion :~-GencraUy, Mentd. The Tervoefce (1922), 128 L. T. 17G. 

Part III. — Relations between the Crown and the Subject. 

17, Add. Annotation Refd. Falcon v. Famous Players Film Co., [1920] 2 K. B. 474. 


Part IV. — The 

25. Add. Annotation : — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

41. Add. Annotations: — Mentd. Pcrlak Petroleum 


Royal Family. 

Maatschappii v. Been, [1924] 1 K. B. Ill ; 
Buerger v. New York Life Assce. (1927), 96 
L. J. K. B. 930; 11. r. Moscovitcli (1927), 
138 L. T. 183. 


Part V. — The Royal Prerogative. 


53. Add. Annotation : — to (2) Consd. Nadan v. 
K., [1926] A. 0. 482. 

54. Add. Annotation -Refd. Nadan v. Tt., [1920] 
A. C. 482. 

58a. Crown cannot seize subject’s property with- 
out compensation--' What amounts to seizure.] 

— Assuming that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, tiiat rule can only ap])ly, if it docs apply, 
to a case where property is actually taken 
possession of or used by the Govt., or where, 


by the order of a com])etent authority, it is 
placed at the disposal of th(* Govt., a mere 
negative i)rohibition, though it involves 
interfe!*ence with an own(‘r’s enjoyment of 
property, does not, merely because it is 
obeyed, carry with it at common law any right 
to compensation. — Fiiance Fenwick k Co. 
V. R., [19271 1 K. B. 458 ; 90 L. J. K. B. 144 ; 
130 L. T. 358 ; 43 T. L. It. 18 ; 32 Com. Oas. 
110 . 

Annotation • — Refd. Ensi^ui Shipping: Co. v. 1. R. Comrh. 

139 J.. T. in. 


Part VI. — The Crown in relation to the Executive. 


80. Add. Annoiaiion : — Refd. Brown v. Dagen- 
ham V. C., [1929] 1 K. B. 737. 

81. Add. Annoiaiion: — ^Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 

83. Add. Annotation : — ^Refd. Brown v. Dagen- 
ham IT, C., [1929] 1 K. B. 737. 


96. Add. Amiolailon : — ^Mentd. Poster v. Driscoll, 
JAudsav V. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 4 70. 

100. After the cross-reference following this case 
add as follows : — 

Extension of British jurisdiction in British 

protectorate.] — Sec Dependencies, No. 10a. 


PART III. SECT. 1. 

b i. To govern protcrt^StatiUory 
right to compensation for civil com- 
^notion — Loss of right hy rccoi^erg from 
insuri^.] — Letsk v. Exki’tttive Cottncil 
(President), [19281 1. R. 408.— IR. 

PART VI. SECT. 2. SUB-SECT. t. 

76 I. Public officers servants 

qenerallg — Su^fpensum of — Holding of 
inquiry — (tourt cannot interfere .] — 
ScHiERnoirr v . Union Government 
(Minister op Justice), [1926] App. D. 
295.— S. AF. 

81 ii. — Pltf., 

manaffor ol a railway under a con- 


tract made with the Govt, to bo paid 
a Htated salary & six nioritliH’ salary 
If at any time ho hhonlil be dismissed 
without notice, was disniissod without 
notice- — Held' (1) ho was entitled 
to ro(?over his six months’ waff os ; 
(2) the Crown was not liable for interest. 
— Noble w. Newfoundland Govern- 
ment (1902), 8 Ntld. L. R. 571, (iOl. — 
NFLD. 

0 1 . Ordinance made under 

Northern TerrUory Acts.] — Pltf. was a 
classified olSeer in the public sei-vieti of 
Queensland in 1917. He was then 
appointed to the Commonwealth office 
of Director of Lands in the Northern 
Territory, 8c Jie continued to ht>ld tlic 
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position until 1921, when the Governor- 
General in Council dispisnsed wilh lus 
sorviccH : — Held • the Grown had pow-or 
to dispense, at will, with the services 
of pltf., who was appointed under 
Ordinance No G of 1913, made under 
the ahovo Acts, & not under Common- 
wealth l^iihiie ServKi' Act Trovver 
r The ('’ommowm- vltii (1924), 34 
C. L. R. 587.— AUS. 

PART VI. SECT. 3. 

100 i. Order in Council- - Under War 
Measures Act, 1914, h. G — Validity 1 — 
PU( i hlp: Y ( J A itso V , p . 3 8 3 , post . — CAN. 

100 ii. Under Dominion Lands 

Act, H- S. a., 188G (c. [yi)~Validity.]~ 



Cases 100—284. 


English and Empire Digest Supplement, 


Effect of recitals in.] — See Estoppel, Vol. 

XXI., p. B31, No. 1247. 

107. Add. Annotation : — Refd. Eshugbayi Eloko 
V. Nigeria Government, [1928] A. C. 459. 

110. Add. Annotation : — Refd. Ruffy-Arnell, etc. 
Co. V. K., [1922] 1 K. B. 599. 

122. Before this case add “ Sce ^ also ^ Crown 
PiiACTicE, Vol. XVI., pp. 481-491.” 

Add. Annotation : — Mentd. R. v. Comp- 
troller-General of Patents, Ex p. Mimtz 
(1922), 38 T. L. R. 652. 

136a. Statement of fact — Whether binding on 
court.] — Where a collision took place in the 
Bristol Channel, some 10^ or 12 J miles from 
the English coast <te 9^ or 7i miles from the 
Welsh coast, & the judge decided that the 
waters where the collision occurred were 
within tlie faucen tcrroB & within the bodies 
of the counties of Devonshire & Glamorgan- 
shire, on aj)p(‘al, the ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territoi'ial sovereignty of His Majesty 
extended Held : (1 ) (Atkin & Lawrence, 
L.JJ.) the statement of the A.-G. was 


binding on the ct. ; (2) (Bankes, L.J.) 

the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regal'd to the absence of authority & to the 
general trend of modern jurists to limit the 
width of the fauces terra within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given. — 
The Fagernes, fl927] P. 311 ; 96 L. J. P. 
183; 13cS L. T. 30; 43 T. L. R. 746 ; 17 
Asp. M. L. C. 326; sid) nom. The Fagernes, 
Cornish Coast (Owners) v. Societa 
Nazionale di Navigazione, 71 Sol. .To. 
634, C. A. 

136b. .] — Engelke V. Musmann, No. 

418a, post. 

152. Citations : — For ” [1920] 1 Ch. 107 ” read 
[1921] 1 Ch. 107.” 

Add. Annotation : — Mentd. Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 

157a. Air Council — Whether corporation.] — 

Scmhlc : the Air Council is not a corpn. — 
Mackenzie-Kennbdy V. Air Council, [1927] 
2 K. B. 517; 96 L. J. K. B. 1145; 138 

L. T. 8 ; 43 T. L. R. 733 ; 71 Sol. Jo. 633, C. A. 


Part IX. — The Crown 

175a. .J — Rookewood’s Case (1696), Holt, 

K. B. 683 ; 90 E. K. 1277 ; S'ldi nom. ii. v.. 
Rookwood, 13 St. Tr. 139, 186. 

AnnotalionH : — Refd. R. v. Kluloch (174(5), 18 Statu Tr. 305 ; 
Howard r. Shji)l(‘y (1803), 4 JOaHt, 180 ; R. v. Dntfy (1S40), 
7 Slate Tr. N. S. 70.0 * Muleahy v. It. (]8(>7), l.> W. H. 
440. Mentd. It. r. Layer (172‘2), 8 Mod. Uep. 82; 11. 
V. Heajie (JS(>4), 4 JL & S. 047. 

214a. .]— K. V. Crosby (alias Philips) (KWS), 

1 Ld. Kaym. 3« ; 5 Mod. Rep. 15 ; 12 Mod. 
Rep. 72 ; 2 Salk. 08U ; 12 State, Tr. 1291 ; 
Holt, K. R. 753 ; Skin. 578 ; 91 E. R. 923. 
Avri^tatuniH — Refd. IL r. l)aviH (carter (1005), 5 Mod. 
Rep. 74. 'J'lu* Ville de Vamiviu (1817), 2 Dods. J74; 
Hlnkh’ (1815), 1 Den. 84; He Barber (IS.'iO). 15 

li. T. () S .^00. 

233. Add. Annotations : — Refd. Nichol v. Fearby, 


in relation to the Law. 

Nichol V. Robinson, [1923] 1 K. B. 480 ; A.-G. 
V. Still (1927), 44 T. L. R. 102. 

264a. .] — Bidgooi) v. Davies (1826), 6 

B. & C. 84 ; 9 Dow. & Ry. K. B. 153 ; 5 
L. J. O. S. K. B. 64 ; 108 E. R. 384. 

266. For “ Chaplain to King*’ read “ 

Royal chaplain.” 

266a. S. r. Winter v. Dibdin (1814), 13 M. &■ W. 
25 ; 2 Dow. & L. 211 ; 13 L. J. Ex. 203 ; 3 
L. T. O. S. 164 ; 153 E. R. 11. 

Annutatwn : — Apld. Harvi^ v Bakins (1849), 3 Exch. 200. 
272. Add. Citation : — 48 L. J. Q. B. 455. 

284. Add. Citations :-—m Sol. Jo. 218; ajfd., 
[1922] P. 122. 


Staklkv V. New McDougall-Segujc 
on. Co., [10271 2 W. W. U. 370 ; affd., 
[10271 3 W. W .11. 404.— CAN. 

100 iii. Whether cmitrnrt con- 

stituteA.]- Held : Unitirs in Comioil 
isBUotl pursuant to 40 Vict. e. 17, 
Bs. 49 ic, 5(5, uutborisiiip the Miiiihter 
of tlie lntent)r to trraul licrnHOK to cut 
tiiubcr, did not const itule contracts 
between the (Town & propoHcdlicensuf's, 
Hucli Orders in Connell beirijr revocable 
by tbe Crown until acted upon by tbo 
erantine: of licenses irndt-r tbem. — 
Bitlmek??. K. (1804), 23 S. C. II. 488. — 
CAN. 

100 iv. - — ~ -.1— Stewart v. 

Jones (1000), 10 P. K. 227.— CAN. 

100 V. — Jiased on mistalie of fact 

- Whether bindnip on Crown.] —Tbe 
(> 1 * 0 wn is not bound bv an Order in 
Council passed inmJvt*rtently &: on 
mibUike of fact.— Oitkrec, Montreai. 
8c SOUTHEHN llY. Co. v. Tl. (1014), 15 
Exeh. C. K. 237.— CAN. 

<8 nffici (nt mcmormidvm 

writing of agreemeni .] — Lamauke & Co. 
V. K., 1>. 393. post. — CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— A. 

sa. Department of Attorney ‘General — 
Manitoba Temperance Aet^ s. (58.1 — 
The Department of tbe A.-G. referred 


to in the above sect, is to bo dis- 
tinjjruishod from the A -O. — H. 
(TnoMPKON) u. Hammati (Man.), 
[1026] 3 W. W. R. 350.— CAN. 

PART VI. SECT. 10. 

sb. power to waive skdidoru 

conditions.] — A dcjiartmeiit of the 
Govt, cannot waive the performance of 
any of the conditions imposed by the 
leffiHlatnre. — PEnc v. K. (1884), 1 

B. C. ii. pt. 2, 11.— CAN. 

BC. IaimI Settlement Board.] — The 
Lund Settlement Board created by 
Land Settlement & Development Act, 
1921 (c. 128), is a department of tlit* 
(loverninent, A* there being nothing m 
said Act or other etutiitos which gives 
it a right to sue or bo Hued, no action 
li(?H againHt. it for acts done in 
its otUeial capacity. — Raitenbukv v. 
]>AND Settijsment Board. [19281 3 
D. L. R. 382 ; 11928] 2 W. W. R. 475 : 
39 B. C. R. 523 ; on appeal, U929] 
1 D. L. R. 242.— CAN. 

PART IX. SECT. 6, SUB-SECT. 6. 

sd. In proceedings concerning questions 
of legislative jurisdiction.] — Whore, in 
proceedings between 
the validity of an Act 
legislature is questioned, the A.-G. 
of the province will be heard on the 
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private suitors, 
of a provincial 


(luostion of piovincial legislative juris- 
diction. —(J itizens Ins. (X). V. John- 
ston, Cass. Dig. 2nd. cd. 678.- CAN. 

PART IX. SECT. 6, SUB-SECT. 1. 

h (p. 523) i. For tort.] — An 

action Bomidiug in tort does not lie 
against the Grown. — C reeuman A 
Veroe V. K. (1920), 62 D. L. 11 390 ; 
20 Exch. C. H. 198.— CAN. 

h (p. 523) li. S. P. Yates v. R. 
(1920), 20 Exch. C. R. 175.— CAN. 

h (p. 523) lii. S. P. Manseau v. H., 
11923J 1 D. L. R. 25 ; [1923] Exch. 
G. R. 21.— CAN. 

h (p. .'■>23) iv. .J—An action 

in tort does not lie against the Crown, 
except under special statutory 
authority. — THERtAiiLT v. R. ((^ue.) 
(1917), 16 Exch. C. R. 253 ; 39 D. L. R. 
705.-— CAN. 

h (p, 523) V. .] — III an 

action against the Govt, of Ceylon to 
recover for damage caused to a steam- 
ship by grounding in Colombo harbour 
in a berth to which she had been taken 
by a Govt, pilot: — Held: It was not 
necessary t-o decide wlicther In Ceylon 
the Crown could be made liable in tort 
•under Roman Dutcli law, but having 
regard to the conBidei*ed decision of the 
Supreme Ct. of (jeylon in Colt/mbo 
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200. Add, Annotation : — Refd. Wigg v, A--G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 

291. Add, Annotation : — Consd. A.-G. for Straits 
Settlmts. V, Pang Ah Yew, [1925] A. C. 555. 

292. Add. Annotations : — A.s* /o (1) Refd. Wigg t». 
A.-G. for Irish Free State, [1927J A. C. 674. j 
As to (2) Refd. A.-G. lor Ontario v. McLean 
Gold Mines Vo, (1926). 95 L. J. P. C. 217. j 
Generally, Refd. Jaeger v. Jaeger Co. (1927), 
44 R. P. C. 437. 

306. Add, Citation 48 L. J. Q. B. 455. 

317. Add. Annotation : — Refd. v'v.-G. for Ontario | 
V, McLean Gold Mines Co. (1926), 95 L. J. P. 

217. 

324a. Civil action against Crown servant — By 
private person- Discretion of court to order 
trial at bar.] — Andkhson v. Gorhik (IS9I), 
10 T. L. R. 383, C. A. 

329. Add. Annotation : — Mentd. Commercial 

Estates Co. of Egypt v. Board of Trade, , 
[1925] 1 K. B. 271. ‘ 

339a. .] — In proc(‘edings by information on 

the revenue side of the K. B. Div. claiming 
payment of income tax, tlie taxpayer cannot 
set off a debt due to him from the Crown. — 
A.-G. V. Guy Motors, Ltd., [1928] 2 K. B. 
78 ; 97 L. J. K. B. 421 ; 139 L. T. 311. 

344. Add. Annotations : — Consd. Ee Letters Patent | 

No 139,207, Carbonit Akt., [1924] 2 Ch. 53. 
Refd. Swift v. Board of Trade, [1926] 2 K. B. 1 
131. ’ 

345. Add. Annotation : — Refd. Letters Patent 

No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 

346. Add. Annotation : — Consd. Re Letters Patent I 
No, 139,207, AV Carbonit Akt., [1924] 2 Ch. 53. i 


347. Add. Annotation : — Mentd. Umra v. R. (1924), 
41 T. L. R. 86. 

348a. In proceedings under Patents & 

Designs Acts.] — Appcts. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), s. 29, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the I’emuneration proper to be paid to 
them for the usei* by a Govt, department of 
the patented invention of which they were 
the registered ow'ners. In the course ‘of the 
proceedings, prelimimiry to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents 
Designs Act, 1919, s. 8, entitled the Govt, to 
make use of it thereafter without payment. 
On the (piestion how the costs ought to be 
borne: — Held: (1) under that part of 

Patents & Designs Act, 1919, which autho- 
ris(*d proceeulings against a Govt, department, 
there was no express mention of costs. the 
authority to deal with them was derived from 
the general jurisdiction of the ct., & the ct. 
had, therefore, no authorit.^ to depart from 
the common law rule that the Crown neither 
jiaid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the hearing of the 


KleHric Tramuuiy ('o. v. A.-G., 6.. 
iiiasmucli aa the quoatiou in Cevlon 
was wlKithor any particular part of 
Roman Dutdli law had b(‘cn rocoRnised 
there, very clear arifumcnth would bt* 
required to induce the Judicial (\>in- 
inlttee to n'vt'rae that dc'cision. — 
Bairisn Petrolkum Co., L'I’P. v 
A -G FOR Ckylov, fl02Cl A. C. 14 7 ; 
95 L. .1. P. C. Hd . L. T. 305 : 42 
T. L. K. 10(5.— CEYLON. 

h (p .523) VI. For fravd .] — 11 is 

not ooTnpct.ent to prove that the O^o^^n 
ha« been guilty of fraud ; nor can the 
Crown 1)0 held liable for the fraud of 
its offleers. — Up Frost Brothers, 
fl9251 2 I) L K. 339; [1925] 2 
W. W. R 459 —CAN. 

291 xiv. .] — An action 

of damages does not lie againbt the 
Crown in respect of a wrongful act 
committtul by one of its servants. — 
Macoreoou V. Lord Advocate, [1921] 
a. C. 847.— SCOT. 

j (p. 524) i. .1— 

Welden V. Smith, [1924] A. C. 484. — 

AUS. 

j(p. 524)ii. - .1— 

Robinson v. State ok Soimf Aus- 
tralia, [1929] A. C. 409, P. C.™ AUS. 

y (p. 524). Add “ revad., 30 S. C. R. 
42.*’ 

y (p. 525) i. .]— 

Leclerc V R. (1920), 62 D. L. R 324 *, 
20 E.vch. C. R. 230.~CAN. 

y(pi525)ii. .] — 

Held : the Crown was liable in damages 
under Public Utilities Act, s. 31, for 
an accident caused by a fallen telephone 
wire lying on the public highway, being 
part of a system of wires erected & 
maintained by the provincial Depart- 
ment of Railways & Telephones. — 
ZoRNES V. R., Hamilton v. R., [1922] 
2 W. W. R. 1179 : 07 D. L. R. 733.— 
CAN. 

y(p. 525)iii. — .] - 

The suppliant was wounded by a 


bullet fired, during target. pracli(5t5, 
from the rllle range at Cote St. Luc. 
in the District of Montreal. IIt‘ bled 
a p(‘tition of right, claiudug damages for 
the injury he thereby sustained • — 
Held : the ride range wa.s not a “ public 
work,” wltlilii Fxche(|uer Ct. Act, 
50 51 Viet, c 10 (I).), s. 10 (c), bi. 

the Crown was not liable. — Larosk r. 
R. (1900), 0 Kxch. C. R. 4 25.— CAN. 

h (p. 525) i. Serpirrs rcnd(r(d to 

committee.] — ’J'lic (^rowii is not liable 
upon a claim for the services rendered 
by any one to a committee. — K immitp 
1 ). n. (1890), 5 Exch. C. R. 130.— CAN. 

ff jTfjf. excess of salaries fixed 

dt approvetl by Governor -General in 
Council.] — Burrouchib v. R. (1891), 
20 S. C. R. 420.— CAN. 

PART IX. SECT. 6. SUB-SECT. 2. 

304 ii. .] — R. V. Perreault 

(1922), 00 D. L. R. 671; 21 Exch. 
C. R. 355.— CAN 

sd. Rejercnce to head of depart- 

ment.] — Under Exchequer Ct. Act of 
Canada, s. 38, any claim against the 
Crown may be prosecuted bv jietitioii 
of rigid or rcfeiTcd to the el. by the 
head of the department in connection 
with the administration of which the 
claim arisch A claim by applts. for 
c.ompcnsatioii in respect of the rc])udia- 
tloii of a contract was so referred liy the 
Minister of lUiilw'uys (Canals. Sub- 
sequently t.h(‘ Oown applied for leave 
to withdraw the reference : — Held : 
the claim arose in connection with 
the admiiiistratJon ” of the Depart- 
ment of Railways & Canals & came 
within sect. 38, & leave must be 
refused. — Dominion Building Corpn., 
Ltd. V. R. (J929), 40 T. L. R. 33, P. C. 
- CAN. 

PART IX. SECT. 6, SUB-SECT. 6. 

337 vi. .J — Estoppel cannot be 

invoked against the Crown. — R. v. 
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Tebbier (1921), 21 Exch. C. R. 150. — 

CAN. 

339 iii. .] — A subject has no 

right to sot off in an action brougld by 
the CU'owm. — R. (MiMhTEK of Agri- 
culture FOR SABKAT(’IIE\V VN) V 
Bouuke. 1 1926 1 3 1) L. n. 537 ; 11925] 
2 W W. R. 397 ; 19 Sask L. B. 483.— 
CAN. 

339 iv. .]— -A right of set-otf 

does not exist against the Crown.— 
R. V. British American Bwk Note 
Co. (1901), 7 Exch. C. R. 119.— CAN. 

o i. .] — A ooimterolalin cannot 

bo pleaded against the Grown us of 
right. — A.-G. FOR Ontario v. Rusrkll 
(1921), 04 D. L. R. 59; 49 O. L. R. 
103.— CAN. 

o n. .J — A subject bos no right 

to c»)untor(iain) in an action Imiugid 
by the Crowm. — B (MinihI'ER oi 
Agriculture for Sahkaichewan) t. 
ItOURKK. [1925] 3 1.) L B 5.;7 . 

[19251 2 W. W. R. 397 ; 3 9 Sask L. li 
483 —CAN 

sm. Whether action brnuaht in rioht 
name.] — In an action concerning trans- 
actions under Soldiers Set tleiiKuit Act, 
doft>i. contended that the action should 
have heen brought in the iiume ot the 
Soldiers '8cttlenu‘iit IlounJ \ not in liiat 
of the Crown — Held action propeiiy 
instituted in that of the Ciown - B. v. 
SaVWAKD i'RADlNG A BaNCHJNO Co., 
Ltd., (19241 Exch. C. R. 15.— CAN. 

PART IX. SECT. 6, SUB- SECT. 7.— A. 

sp. Crowm Cods .let, IC. S. B. C., 
1911 (c. 01) Ffjeit of] — Held: not 
to apply to the (^rown in right of 
Dominion, the .statuti* not making it 
(dear in express terms or liy necesbary 
Intendment tiiat the reference is to the 
Crown other than in right of the pro- 
vince only. — Montreal Trust Co. v. 
R., [1 924 1 1 \). L. R. 1030 ; 1 W. W. R. 
657 ; 33 B. C. R. 280.— CAN. 
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motion, & particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs. — Re Leiters 
Patent No. 139,207, Re Carbonit Akt., 
[19241 2 Ch. 53 ; 93 L. J. Ch. 309 ; 131 L. T. 
89 ; 40 T. L. R. 421 ; 08 Sol. Jo. 476 ; 41 
R. P. C. 203, C. A. 

Annotation — As to (1) Consd. Swift u. Board of Trade, 
[1926] 2 K. B. 131. 

.] — See, generally, Patents. 

848b. As to validity of patent — Action 

against Air Council.] — Held : there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs. — Rowland v. Air Oounctl, [1923] i 
W. N. 72. I 

363. Add. AnyioiationJi : — Mentd. A.-G. v. Swan» 
[1922] 1 K. R. 682 ; Gibson v. Reach (1923), 
40 T. L. R. 73. 1 

367. Add. Annotation .—Apld. Pathe of France v. 
Harris, Same v. Mansbridge (1920), 42 
T. L. R. 700. 

368. Add. Annotation : — Refd. Re Letters Patent | 
No. 139,207, /2c Carbonit Akt., [1924] 2 Ch. 53. 


373. Add. Annotations: — As to (1) Apld. Sterling 
Trust V. I. R. Comrs., I. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Consd. 
Birmingham Corpn. v. I. R, Comrs., [1929] 
2 K. B. 187. 

373a. Arbitration to assess compensation for 

requisitioned goods.] — In assessing the com- 
pensation to be paid for bacon requisitioned 
by the Food Controller under Defence of the 
Realms Regulations : — Held : the arbitrator 
had no power to order the Crown to pay the 
costs of the reference &. award. — Swift & Co. 
V. Board of Trade, [1926] 2 K. B. 131 ; 95 
L. J. K. B. 834 ; 135 L. T. 391 ; 42 T. L. R. 
461, C. A. 

376. Add. Annotation : — Refd. Re letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

382. Add. Annotation : — Refd. R. v. Provisional 
Government (General of the Forces) (1922), 
67 Sol. Jo. 125. 

384a. .] — Wolfe Tone’s Case (1798). 

27 State Tr. 613. 

Annotatuyfi - Mentd. Mponiiru Mziiudwa & Wanda r. A.-G. 
forKalal (PJOG), 22 T. L. 11. 413. 


Part XII. — The Crown 

887. Add. Annotations : — As to (1 ) FoUd. Wliite, 
Child & Beney v. Simmons, White, Cliild 
& Beney v. Eagle, Star & British Dominions 
Tnsce. (1922), 127 1.. T. 571. Refd. Duff 
Development Co. v. Kelantan Govermnent, 
[1924] A. C. 797 ; Russian Commercial & 
Industrifil Bank v. Comptoir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098. 
As to (2) Apld. The Jupiter (1924), 93 L. J. P. 
156. Generally, Refd. Musmann v. Kngelke 
(1927), 43 T. L. R. 685. Mentd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. 

387a. Decrees of Russian Soviet Government 

.—Effect of.] — '^I’he lOnglisli ets. will not inquire 
into the validit y ol acts done by a recognised 
foreign Govt/, against its own subjects in 
respect of ])roy)t;rty situates in it s own t(‘rjitory. 

In 191S a section of Russian revolutionaries 
took A retained possession of movables in 
Russia belonging to jiltf. against her will. 
The act- of those revolutiomiries was sub- 
sequently adopted by the Soviet Govt, as 
the do jure Govt, of Russia. In 1928 the 
movables in question w(*re sold in Russia 
by the Sovitit Republic to deft.s., who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or convtu'sion ; — Held : tlie action 
failed, as the ct. could not inquire into the 


in Foreign Relations. 

validit.y of the acts of a foreign sovereign 
Power which had been rei^ognised by the 
Qoyt>. of this c.ountry. — Paley (Puin(’BSs 
Olga) v. Weisz, 11929] 1 K. B. 718 ; 98 L. J. 

K. B. 465 ; 14 J L. T. 207 ; 45 7 . L. K. 365 ; 

73 Sol. Jo. 283, 0. A. • 

.] — ^ce, also, Companies, 

Nos. 8523, 8524, 8527a, ante. 

On liability of Russian 

reinsurance company under reinsurance 
treaties.] — See Insurance, No. 712a, post. 

Cancellation of life assurance.] 

— See Oc INFLICT OF Laws, No. (iJOa, ante. 

387b. Declaration by representative of foreign 
Sovereign as to ownership of property— How 
far conclusive.] — A declaration by tlie repre- 
sentativ(i of a foreign Sovereign as to owner- 
ship of pcu’sonal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned. — The Jupiter (No. 3), 
[1927]P. 250 : 97 L. .7. P. 33; 137 L. T. 333; 
43 T. I.. R. 741 ; 17 Asp. M. L. C. 250, C. A. 

Annotation • — Refd. Itnssiau Iiisce. v. London & Lan- 

cashire lusec.. [1928] Ch. 922. 

388. Citations : — For “ Coop. Pr. Cas. 501 ; 9 

L. J. O. S. Ch. 215 ; 47 E. R. 619, L. C.,” 


PART IX. SECT. 6. SUB-SECT. 7.— C. 

t i. On avpeal.l — Under Crown 

Costs Act, II. 8. B. C., c. 61, costs of an 
appeal cannot be given against the 
Crown, though costs in the lower ot. 
may by <im)ction of the ct. — R. v. 
Caskib (1922), 70 D. L. 11. 210 ; 38 
Can. Grim. Cas. 198.— CAN 

t ii. Under Fire Marshal 

Act, 1921 (c. 15).] — A local assKstant to 
the tire marshal In carrying out tlie 
duties imposed on )dm by the above 
Act is on “ otiicer, servant or agent of 


& acting for the Crown ” within Crown 
Costs Act, R.S.B.C., 1911 (c. Cl). & 
costs of an appeal to the county ct. 
may be given aguin*3t a local assistant 
to tljo fire tnarshal. — Watson v. 
Howaiu). [1924] 4 D. L. R. 564 ; fl924j 
.3 W. W. IL 401 ; 34 B. C. R. 449.— 
CAN. 

t iii. Under Svmmary 

Convictions Act, H. S. B. C., 1924 
(c. 245).] — Crown Costs Act, R.S. B.C., 
1924 (c. 62), is a bar to tho awarding 
of costs against the Crown on an 


appeal imdor Summary Convictions 
Act, R. S. B. C., 1924, form a con- 
viction for an offence against Govt, 
Liquor Act, R. S. B. C., 1924 (c. 146). 
— R. V. McLane, Ii. V. Noon, [1927- 
1 W. W. R. 701 ; 47 Can. Orim. Cas 
208 ; 38 B. C. R. 306.— CAN. 

t iv. Jn proceedings by credUor — 

Crown administrator of intesiaJFs estate.] 
, — Held : neither tho Crown nor the 
A.-G. liable for costs. — Carver v. 
A.-G. OF Prince Edward Island, 
[19261 4 D. L. R. 1106.— CAN. 
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road “ Coop. Pr. Caa. 601 ; 47 E. B. 619 ; 

8ub nom* Thompson v. Barclay, 9 L. J. O. S. 

Ch. 216, L. C. ; previous proceedinqs (1828), 

6 L. J. O. S. Ch. 93.»» 

389. Add. Annotation : — Refd. Fost<er v. Driscoll, 
Lindsay v. Attfield, Lindsav v. Driscoll, 1 1929 J 
1 K. B. 470. 

391. Add. Annotations : — Refd. The Tervaete, 
[1922] P. 259; Bngelke v. Musmann, [1928] 

A. C. 433. 

392. Add. Annotation : — As to (2) Refd. The 
Tervaete, [1922] P. 259. 

394. Add. Annotations : — Consd. Duff Develop- 
ment Co. V. Kclantan Government, [1924] 

A. C. 797. Refd. The Tervaete, [1922] 

P. 259 ; Bjornstad & Ouse Shipping Co., 
[1921] 2 K. B. 673 ; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816 ; The Jupiter 
(1924), 93 L. .T. P. 156; The .Jupiter (No. 3) 
(1927), 137 L. T. 333; Engclke r. Musmann, 
11928] A. 0. 433. Mentd. The Mogileff, [1922] 

P. 122 ; The Sylvan Arrow, [1923] P. 220. 

395. Add. Anyiotation : — As to (2) Refd. Dickinstm 
V. Del Solar (1929), 45 T. L. R. 637. 

396. Add. Annotation: — Refd. Musmann v. 
Engelko (1927), 96 L. J. K. B. 824. 

401. Add. Annotation : — Apld. The Tervaete, 
[1922] P. 259. 

408. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Krassin (1921), 38 T. L. R. 259. 

409. Add. Annotation Consd. Musmann v. 
Engelke (1927), 96 L. .1. K. B. 824. 

411. Add. Annotation : — Consd. Engelke r. Mus- 
mann, [1928] A. C. 433. 

412a. Chief of mail department — Within privilege.] 

— Held : the rule as to immunity from civil 
proceedings, on the groimd of diplomfi.tic 
privilege, extended to a domicDed subject 
of the United States who was the chief of 
the mail department of the United States 
Embassy in Ix)ndon. — A ssurantie Com- 
PAGNIE Excelsior v. Smith (1923), 40 
T. L. R. 105, 0. A. 

413. Transfer paragi’aphs (2) to (5) to No. 421, 
post. 

Annolaiions ; — For the existing annotations read 
Refd. Re Republic of Bolivia Jlxploratjon 
Syndicate, [1914] 1 Ch. 139.” 

418a. Evidence — Settlement by Attorney-General 
on Instructions of Foreign Office.] — A state- 
ment made to the ct. by the A.-G., on the 
instructions of the J'oreigri Office, as to the 
status of a person claiming immunity from 
judicial process on the ground of diplomatic 
privilege, whether as ambassador or as a 
member of the ambassador’s staff, is con- 
clusive. 

Deft, in an action in the K. B. Div^. for 
arrc‘ars of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
tSo fih'd two alffdavits in support of his 
application. Pltf. applied for leave to cross- 
examiru) d(‘ft. upon his affidavits. Tho judge 
ordered deft, to att.<'nd for cross-examination. 

On appeal the A.-G. atUmded at the request 
of the Foreign Office, & on the invitation of 
the ct. inforiTUid them that deft, had bc’en 
aiipointed a member of the staff of the 
German Ambassador imder the style of 
consular secretary, & had been received in 
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that capacity by the British Govt. : — Held : 
(1) the statement of the A.-G. was binding 
on the ct., & deft, was entitled to diplomatic 
privilege ; (2) (Lord Dunedin) apart from 
that statement, the order for the cross- 
examination of deft, would have been 
justified. — E ngelke v. Musmann, [1928] 
A. C. 433 ; 97 L. 3. K. 14. 789 ; 139 L. T. 
586 ; 44 T. L. R. 731, H. L. ; revsq. S. C. 
sub nom. Musmann v. Engelke, [1928] 1 
, K. B. 90, C. A. 

421. After tlie catchwords insert paragraphs (2) 
to (5) from No. 413, ayde. substituting the 
numbers “ (1), (2), (3), (4),” for “ (2),' (3), 
(4), (5).” 

Citations : — For “No. 413, ante,^^ read “(1832), 

1 Or. & M. 117 ; 1 Dowl. 588 ; 3 Tyr. 184 ; 

2 L. J. Ex. 13 ; 149 E. R. 338.” 

Aiituifatious :~-Js lo (1) Consd. I’arkirison v. Potter (1S85). 
10 g. n D. i;.2. As fo CU Consd. Parkinson r. I’otlor 
(issr.), jf> g. JL D. Refd. JOnj'elko V. Musaiann, 

fP.)‘J8J A. C. 

421a. Liability to be cross-examined to 

ascertain status.] — Encjelke v. Musmann, 
No 4 1 8a, a7iie, 

I 422. Add. Anyiotation : — -Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

425. Add. Annotation : — Refd. Engclke v. Mus- 
mann, [1928] A. C. 433. 

427. For “ No. 113, ayUe,'' read “ No. 421, ayitc.'" 

429. Add. Anyiotation : — Refd. Eiujrcdke v. Mus- 
mann, [1928] A. C. 433. 

430. Add. Anyiotation : — Refd. Masmann v. 

Engelke (1927), 96 L. J. K. B. 824. 

431. Add. Annotation : Refd. Engelke v. Mus- 
mann, [1928] A. G. 433. 

432. Add. Annotfilioyi :- Refd. Musmann v. 
Engelke, [1928] 1 K. B. 90. 

435. Add. Annofaiion : — As to (2) Refd. Musmann 
V. Engelke (1927), 90 L. J. K. B. 821. 

436. For “ No. 4 13, ante," read “ No. 421, antc.^' 

445. For “ No. 413, ante,"" i*ead “ No. 421, ante."' 

447. Add. AnnoiaRion : — Refd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 821. 

447a. .] — Engelke v. Musmann, No. 418a, 

ante, 

465. Add. Aymotaiions : — Consd. Dhikinson v. Del 
Solar (1929), 45 "V. L. R. 037. Refd. Engelke 
V Musmann, [1928] A. U. 433. Mentd. Duff 
J)ev(‘lupm("Tif. Go. v. Kelantan Government, 
[1923] 1 Gh. 385. 

465a. By order of diplomatic superior.] — - 

Deft., who was First Secreta ry of tlie Peruvian 
Legation, took out a i)olicy of insurance 
against legal liability to imunbers of tfa^ 
public in connection with th(^ di'iving of his 
motor car, the policy providing that “the 
assured . . . shall not in any way act, to tlie 
d(‘trinient or prejudice of tJie (insurance) 
co.’s inte.rests,” & that “ the co. is entithnl 
to take absolute control of all n(*goti;i.f ions 
proce(i<lingK.” Pltf. bi*onglit an action for 
])orsorial injuries against A ^hc l/itt-er 

s(‘rved on tiu' insurance eo. a t liird-party 
notice clainuug an iruit'mnify. An iippear- 
ance without protest was (altered in th(‘ action 
on behalf of deft., A, as tln^ Peruvian Minister 
forbade deft, to raise tlie j)l(*a of diplomatic 
immunity, no such pica was inserted in tlio 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 

28 



Cases 466 a— 499 a. English and Empibe Digest Supplement. 


liability on the ground that deft, had broken 
the conditions of the policy by insisting that 
the plea of diplomatic immimity should not 
be raised : — Held : the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without protest. — Dickinson v, Del 
Solar (1029), 45 T. L. R. 637. 

474. Add. Annotation : — ^Mentd. Kramer r. A.-G., 
[1923] A. O. 628. 


Sect. 6.— PASSPORTS (Vol. XI., p. 643). 

474a. Property of the Crown.l~A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 
property of the Crown A; not the “ property ** 
of the bkpt. within Bkpcy. Act, 1914 (c. 59). — 
lie SUWALSKY, SUWALSKY V. TRUSTEE A 

Official Receiver, [1928] B. A C. R. 142. 


Part XIII. — The Crown in 


relation to War and 


Peace. 


477. Add, Annotation: — Generally , Refd. Nether- 
lands- American Steam Navigation Co. v 
Procurator-General (1925), 42 T. L. R. 81. 

483. Add. Ayinoiaiion Generally ^ Mentd. Ruffy- 

Arnell, etc. Co. v, R., [1922] 1 K. B. 699. 

.] — By a policy of insurance 
effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain 
sum “ in the event of peace between Great 
Britain A Germany not being concluded on 
or before June 30, 1919.” On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange A deposit ratifica- 
tions of the treaty until Jan. 1920 . In an 
action brought by pltf. against deft, upon the 
policy in Aug. 1919 : — Held : peace had not 
been concluded between these Powers on 
or before June 30, 1919, within the policy, 
A pltf. was therefore entitled to succijed in 
the action. — Kotzias v. Tyser, [1920] 2 
K. B. 69 ; 89 L. J. K. B. 629 ; 122 L. T. 795 ; 
36 T. L. R. 194 ; 15 Asp. M. L. C. 16. 

Annotaiion : — FoUd. Lloyd r. Bowring (1920), 36 T. L. R. 

397. 

487b. — .] — For the purpose of a contract 

to pay a sum of money ” if peace is not 
declared ” by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace — 
Lloyd v. Bo wring (1920), 36 T. L. R. 397. 

487c. Whether subject’s debt discharged.] — 

Troner V. JlASSOLi) (1670), 1 Oas. in Ch. 173; 
22 E. R. 748. 

487d. S. P. Weymberg v. Touch (1009), 1 Cas. in 
Ch. 123 ; 22 E. R. 724. 

496. A dd. A nnoLation : — Refd. Cayzer, Irvine v. 
Board of Trade (1920), 95 L. J. K. B. 1054. 

498. Add, Annotation: — Refd. Commercial A Estates 
Co. of Egypt V. Board of Trade, [1925] 1 
K. B. 271. 

499. Add, Amioiaiions : — As to (1) Refd. Federated 
Coal A Shipping Co. v, R., [1922] 2 K. B. 42. 
As to (4) Refd. A. A B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 328 ; Matthey 


V, Curling, [1922] 2 A. 0. 180 ; Re Colnbrook 
Chemical A Explosives Co., A.-G. v. The 
Co., [1923] 2 Cli. 289 ; Commercial A Estates 
Co. of Egypt V. Board of Trade, [1925] 1 K. B. 
271 ; Rowland A Mackenzie -Kennedy v. Air 
Council (1927), 96 L. J. Ch. 470. Generally, 
Refd. Netherlands- American Steam Naviga- 
tion Co. V, Procurator- General (1925), 42 
T. L. R. 81 ; Franco Fenwick v, R., [1927] 

1 K. B. 458. Mentd. Re Webb (Smithfield, 
London), [1922] 2 Ch. 369 ; Fort Frances 
Pulp A Pow(T Co. V, Manitoba Free Press 
Co., [1923] A. C. 695 ; Bristol Channel 
Steamers v, R. (1924), 131 L. T. 008 ; Moffat 
Hydropathic Co. v. Secretary of State for 
War (1924), 40 T. L. R. 543. 

499a. Under Indemnity Act, 1920 (c. 48) — 

“ Direct loss or damage — What Is.] — Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned A 
occuj)ied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt, under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried A failed to acquire 
premises temporarily, took the only reason- 
able cjourse ; they bought otlier premises, 
fitted them for use as a garage, A transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt, retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises A fitting them for use as a 
garage on the one hand, A the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of “ direct loss or damage incurred or 
sustained by reason of interference with ” 
their “ property or business ” within sect. 

2 (1) (6) of the above Act ; — Held : “ direct 


PART XIII. SECT. 2. 

487 i. Treaty of peace — liaiification 
by sovereign authority 'necessary.] — lie. 
flOTii Battalion, Winnipeg Rifles, 
11923] 1 W. W. U. 37.— CAN. 

487 ii. lielween Great Britain <£’ 

enemy emntries — Date of signing — 
Effect on option to purchase.] — Pahuy 
V. Duncan (1921), 65 D. L R, 761 ; 
[1921] 2 W. W. R. 879.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 1. 

sf. Order in Council under War 
Measures Act, 1914, s. (J — VaUdity .] — 


Held : the ornibsion of an averment 
that the Governor in Coimcil deemed 
an Order ad visa bio for the welfare of 
(Canada by reason of the exisUuioe of 
real or apprehended war, did not render 
the Order in Council in valid. — Pugsle v 
V. Garson (1922), 50 N. B. R. 414.— 
GAN 

PART XIII. SECT. 3, SUB-SECT. 3.— A. 

499 i. Whether owner entitled to com- 
pensation — Possession taken for pur- 
poses of defence.] — R. v. Brown (1920), 
66 D. L. R. 312 ; 20 Exoh. O. R. 30.— 

CAN. 


499 ii. . ] — Held : a portion of 

a building occupied by the Govt, as a 
recruiting station was not a “ public 
work *’ within Exch. Ct. Act, s. 20 (c). 
— Wolfe Co. v. It., Powers v. R. 
(1921), 63 D. L. R, 647 ; 63 S. O. K. 
141.— CAN. 

499a i. Under Indemnity Act, 

1920 (c. 48 ) — Basis of assessnumi .] — 
A distillery requisitioned during the 
war, owing to a fire while it was in tho 
Govt.'s possession, could not be used 
for distilling for nearly three years 
after Jan. 19, 1919, at which date 
tho prohibition against distilling was 


4.S4 
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loss or damage may include consequential 
damage, & tlie item claimed cijuld not be 
entirely excluded as indirect loss, but tlie 
amount to wliicii claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation CU. — A. & B. Taxis, Ltd. 
V Seckktaky up State for Air, [1922] 2 
K. B. 328 ; 91 L. J. K. B. 779 ; 127 L. T. 
478 ; 38 T. I.. K. 671 . 66 Sol. Jo. 633, C. A. 

499b. Duty of tribunal assessing com- 

pensation.] — Observations on the question of 
the extent of the duty of the War Com- 
pensHlion Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact & their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of a[>peaJ except on a point of 
low. — Moffat Hydropathic Co., Ltd. v. 
Secretary of State f«»r War (1924), 40 
T. L. R. 543 ; 68 Sol. Jo. 535, H. U 

505a. Certificate that taking necessary — 

Mode of granting.] — (1) Wluire land is being 
acquired compulsorily for military purpos(*s 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 
even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Jiand (Assessment of Compensation) Act, 
1919 (c. 57).— Hutton v. A.-G., [1927] 1 Ch. 
427 ; 96 L. J. Ch. 285 ; 137 L. T. 20 ; 43 
T. L. R. 166 ; 71 Sol. Jo. 159. 

505b. Conditions precedent to assessment of 

compensation — Whether Crown In possession.] 
— Hutton v. A.-G., No. 505a, ante. 

612. Add. Amiolalions : — to (2) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 
42 ; Rowland v. Air Count il (1923), 30 
T. L. R. 228. Generally, Refd. France Fen- 
wick V. R., [1027] 1 K. B. 458 ; Bournc- 
mouth-Swanage Motor Road & Ferry Co. r. 
TIarvey, [1929] 1 C^Ji. 086 ; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

515a, Closing of public footpath over 

land acquired.] — The ct. refused an applica- 
tion by the Air Ministry under sect. 6 (3) 
of the above Act, for leave to close per- 


manently a public footpath over land which 
they had purchased uutler sect. 3 of the Act 
for au air depot. — SECltETARY OP STATE FOR 

War ?j. Middlkse.x County Council (1923), 

39 T. L. R. 357 ; 21 L. G. R. 291. 

621. Add. Annotation : — Generally. Refd. France 
Fenwick v. U., [1927] 1 K. B. 458 

626. Add. Citation : — 15 Asp. M. l^. C. 205. 

Add. Annotation : — As to (3) Oistd. A.-G. 
V. Royal Mail Steam Packet Co., [1922] 2 
A. C. 279. 

526a. Power to impose payment for licence to sell 
ship to foreigner —Recovery of money paid — 
Indemnity Act, 1920 ic. 48), s. 1 ,1).) — The 
Shipping Controller, purporting (o act in 
pursuance of hi.s powers under Defcnc'.e of 
the Ut‘alm Regulations, imposed upon 
suppliants as a condition of granting tliern 
a licence to sell a steamship to a foreigner 
the payment to him by suppliantH of £30,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawful 
authority to impose a coudition or to exact 
the payment, wliich suppliants had paid 
under protest, At that the Sliipping (k)ntroUcr 
thereby became liable to repay the money 
to suppliants as money had I'eceived to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on tiie ground that tin* ease 
if founded on the alleged tort the Shipping 
Controller was barred by the abov^c* Hub-s<n;t., 
k> if based on an alleged breach of (contract, 
the proceedings not having been brought 
within the prescribed tune failed uudiT 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not Ihi against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they w(U‘e entitled 
to waive tiie tort & to sue lor money had & 
received by the Shipping Controller & now in 
the hands of the Crown, A: that their claim 
BO grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, & thcjrefore was not 
within the terms of the Act : — Held : the 
allegation that suppliants’ money had been 
extorUid from them by the wrongful act of 
the Shipping Controller was an essential 
part of suppliants’ case, from wliioh the 
claim for money had & received arosi^ ; 
as such act was one to which the above 
sub-sect, applied, the petition of right was 
barred by^that sub-sect. — Bristol Channel 
Steamers, Ltd. v. R. (1924), 131 L. T. 008 ; 

40 T. L. R. 550 ; 68 Sol. Jo. 771. 


withdrawn. The proprietors having 
claimed compensation for loss of 

S roftts during the three years : — Held : 

tie loss of profits was due. not to the 
war, but to the- iMqulsition & the fire, 
& the basis upon which compensation 
fell to bo absessod was the prices 
obtainable for whisky during the three 
years, taken in couJunctioD with the 
other oircumstauecs uotuolly exist- 
ing duilug that period. — Mackenzie 
Bhotijebs V. The Admiralty, [1925] 
S. O. (H. L.) 32.— SCOT. 


PART XIII. SECT. 3, SUB-SECT. 7. 

sm. RequiaUion under Order in 
Council — Powers of Dominion Govern^ 
♦nent.l— In virtue of Order In Council 
dated Nov. 24, 1910, paased under 


War Measures Act, 1914 : — Held : the 
Dominion Govx. was empowered to 
roqulHitlon ships in its own name as 
principal & not as agent for the liritish 
Govt., & the Minister of Marine & 
Fisheries, acting thereunder, had no 
power to vary same by adding to or 
derogating therefrom.* — lie Gaston, 
Williams & Wigmoub & G^vston, 
Williams & Wigmork Steamship 
Corpn. r. R. (1922), 06 D. L, R. 242 ; 
21 Exch. C. R. 370,— CAN. 

625 i. Compensation for requisitioned 
ship — To what amount claimant entitled 
— Comparison wUh rate in United 
States better guide than English rate .] — 
lie Gaston, Willi a.mh Wig more & 
Gaston, Williams & Wigmork Steam- 
ship Corpn. v. R. (1922), 66 D. L. R. 
242 : 21 Exeb. C. R. 37().— CAN. 
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625 ii. .1 — Lkmay v. ll. 

(1922), 68 D. L. R. 489 ; 21 Kxcli. C. il. 
364.— CAN. 

525 iii. ■ — — Who ( idtlh cl -( 'hortcri r 
or owner.] — Whc!r«;.ib t iu* ngiit of ncTion 
against the Crouii in at eomiuon law 
111 the owner A nol in the chnilrn-t • — 
Held: the line lufont, meaning & 
spirit of War MeinsuieH Act, 191 1, s. 7, 
is to niainta.in A preserve* to the 
subject any lighls posHessed by him 
at common law, A wineii he previously 
had notwithst arniing that Act; & 
that 8 ( 5 ct. does not ennfer upon him 
any new rights to oompensation in 
addition to ihose which he otherwise 
enjoyed. — W arner Quinlan Asphalt 
(Do. V. R.. [1923] Exch. C. K. 195.— 
CAN. 
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526b. .]—The Shipping Controller, 

purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of light to recover back tlic money so paid : — 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment ; (2) the petition of right was 
barred by the above sub-sect. ; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 
& received, to bring the case witliin par. (b) 
of the proviso to the sub-sect., for the case 
leU witliin tlie exception to the proviso 
as being one in which a claim for compensa- 
tion could have beim brought under sect. 

2 (1) (5); (3) (Bankes Sargant, D.J.J.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
c.ontracts referrcid to in paragraph (b) are 
limited to express contracts, & do not 
include tlie fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort. — Brocklr- 
BANK, Ltd. v. R., [1925J 1 K. B. 52; 91 
L. J. K. B. 20 ; 132 L. T. 160 ; 40 T. L. K. 
809 ; 09 Sol. Jo. 105 ; 10 Asp. M. L. C. 415, 
C. A. ; revsg,, [1924] 1 K. B. 047. 

Annntatums : — Afi to (2) Folld. Mav^Jial Shipping Co. v. R 
(1{C2,')), 41 T. L. T{. 2Sr). (ieverally, Refd. Chunnt'l 1 

St-<*aijjerh r. It (1U24), 131 L. T. 008; llurdio & Laiior. ' 
Chilton (1027), UG L. J. K. B. 1040. 

526c. .] — Suppliants were re- 

quired in 1919 by the Shipjiing Controller 
to pay £20,000 to the Exch<;qucr as a 
condition of his giving them permission to 
sell a stiiiimsliip to a foreigner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful : — Held : as the demand was 

made in the bond fide belief that the Sliipping 
C'ontroller w;is entitled to make it <& as he 
was purporting to act in the execution of his 
dut y the Crown wiis protected by the above 
sub-sect. — Mausuai. Shipping Co. (in 
LIQUIDATION) v. R. (1925), 41 T. L. K. 
285. 

626d. Transfer of liabilities incurred 

by Shipping Controiler to Board of Trade — 
Whether action maintainable against Board 
oi Trade.] — (1) Pltfs. in 1922 brought an 
action against the Board of Trade lor money 
had &. received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1919 
by tlie Shipping Controller under colour of 
his ollice, it was alleged that, on pltfs. 
electing to w^aive the tort, he would have 
been personally liable to refund the money 
os having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the ollice of Shipping 
Controller should cease to exist, & that 
“ All . . . liabilities . . . incurred by the 
Shipping Controller . , . shall be transferred 
to the Board of Trade.” The ” Board of 
Trade ” is the name given by statute to an 
unincorporated committee of the Privy 
Council. On an application to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 


sued : — Held : the intention of the Order 
was to transfer to the Board of Trade as a 
Govt, department the personal liabilities, 
if any such there were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt, department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt, department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort : — Qu. .* whether 
he can sue the official personally as for money 
had &. received, or whether his only remedy is 
not by petition of right against the Crown. — 
Marshal Shipping Co. v. Board op Trade, 
[1923] 2 K. B. 343 ; 92 L. J. K. B. 901 ; 129 
L. T. 044 ; 39 T. L. R. 415 ; 07 Sol. Jo. 639 ; 
10 Asp. M. L. 0. 210, C. A. 

Annnintiims : — An to 0) Refd. G. & W. Ry. of Ireland r, 

R., riU24 ) 2 K B. 4.')0. As to (3) Refd. Brorklebauk v. R.. 
111)24] 1 K. B. G17. (Jcite7ally, Refd. Bristol Channel 
Steamers r. R. (1924), 131 L. T. 608. 

Actions against Departments of State 
generally, see Agency, Vol. 1., pp. 654, 655 ; 
Public Authoiuties. 

530. Add. A7inf>Uitioyis :--As to (1) Refd. Com- 
mercial ^ Estates Co. of Egypt v. Board of 
Trade, [1925! 1 K. B. 271. Generally. Refd. 
Newcastle Breweries v. I. R. Comrs. (1927), 
137 L. T. 420. 

531. Add. Annolaiions : — As to (5) Refd. Swift v,* 
Board of Trade (1924), 93 L. J. K. B. 529. 
GimeraUy, Refd. Commercial k> Estates Co. of 
Egypt V. Board of Trade, [1925] 1 K. B. 271. 
Mentd. Fort Frances Pulp Power Co. v. 
Manitoba Free Press Co., [1923] A. C. 095. 

634. Add. Annotation : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K.B. 271. 

534a. — — .] — A British ship 

lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was reijuisitioncil during the war 
by the British Govt. & brought home \vith 
lier cargo to England without the consent & 
against the protest of the cargo owners. The 
timber w^as then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Rtigulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation: — Held: ( 1 ) the regulations 
did not ai)i)ly to a seizure of goods of a 
neutral brouglit into England against his 
will ; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of anpiry & was, therefore, 
m^e “ in exercise of ” a “ prerogative right 
to His Majesty ” within s. 2 (1) (h) of the 
Act, & inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
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“ would have had apart from ** the Act a 
valid claim for compensation by petition of 
right, &, the Crown admitting that such a 
claim constituted “ a legal right to com- 
pensation,” compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
(iii.) {a) of the Act. — Cojmimercial ^ Estates 
Co. OP Egypt v. Board of Trade, [1025] 1 
K. B. 271 ; 94 L. J. K. B. 50 ; 132 L. T. 616, 
C. A. 

Annotation : — As to (2) Consd. Nothorlands-Amerioan Steam 
KavigatiouCo. V. Piocurator-Ocneral (lU2j), 42T.L. II. 81. 


535a. Right to compensation — ^Under Indemnity 
Act, 1920 (c. 48) — Exercise of right of angary.] 

COMMEKCIAD & ESTATES CO. OP EGYPT V. 

Board of Trade, No. 634a, ante. 

539. Add. Annotations : — As to (1) Refd. R. v. 
Cannon Row Police Station Inspector, Ex p, 
Brady (1921), 91 L. J. K. B. 98. Generally, 
Reid. S(3cretary of State for Uome AlTairs 
V. O’Brien, [1(123] A. C. 603 ; Brown v. 
Dagenham U. O. (1929), 98 L. J. K. B. 


Part XIV. — The Crown as the Fountain of Honour. 

663. Add. Annotation : — Consd. Rhondda’s Claim, [1922] 2 A. C. 339. 


Part XIX. — Royal Grants 


634. Add. Annotation : — Mentd. Ii>e Holliday, 
[1922] 2 Ch. 698. 

653. Add. Annotation -Mentd. The Fagcrnes, 
[1926] P. 185. 

655. Add. Annotation : — Generally, Mentd. Harper 
V. Hedges, [1923] 2 K. B. 314. 

661. Add. Annotations : — Refd. Lavzell v. Thomp- 
son (1927), 137 L. T. 106. Mentd. Bourne- 
mouth-Swanage Mot^or Road & Ferry Co. v. 
PJarvey, |1929j 1 Ch. 086. 

680. Add. Annotaiion : — Mentd. Rhondda’s Claim, 
[1922] 2 A. C. 339. 


690. Add. Annotation : — Mentd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

706. Add. Annotation : — Refd. Hodgson v. Me- 
Creagh (1923), 93 L. J. Ch. 339. 

728a. Grant of land reserving strip of coast land — 
ElTect of confirming grant.] — A.-O. for New 
South Wales ?;. Dkmcson, [1901] A. 0. 273 ; 
73 L. J. P. C. 48 ; 90 L. T. 213, P. C. 

754. Add. Annotation : — Generally, Refd. Layzell 
V. Thompson (1927), 137 L. t. 106. 


PART XIX. SECT. 1. SUB-SECT. 1. 

e i. .] — R. V. Nsw Encjt.avt) 

Co. (1922), 63 D. L. R. 537 ; 21 Exch. 
C. R. 245.--CAN. 

PART XIX. SECT. 2, SUB-SECT. 3.— A. 

602 ii. .] — Where a Crown grant 

of land has been iaHiicd hy error, but 
without false inisreprehontalion ou the 
grant<M*’b part, & whereby he ol)talns 
more than that to which h(‘ was entitled, 
the ct. need not set asido the whole 
grant, but may declare it void only 
in HO far it piirporttid to convey such 
portion improvident ly granted, & will 
order the grant to bo delivered U]) to 
be rectifled. — R. v. Seaman, [1927] 
Exch. C. II. 201.— CAN. 

q. Add “ rtvsd. ou other gi’ounds, 9 
Gr. 221.’» 

sa. As to Crown* 8 title — Crown misted 
hy adverse posse ss:ion .] — A. ha-s been in 
possoHsion of land at T. for over sixty 
yearH without having obtained a grant 
for the same from the (’rown. H., a 
Btrangcr, upon application, obtains 
a grant of Haid land. A. takes action 
to have gi*arit declared null & void : — 
Held : the rights of the Ooavij In the 
land have boon oiiKted, & the grant 
should he set aside. — Miller v. Smith 
( 1900), 8 Nfld. L. R. 399.— NFLD. 

sb. Mistake in description — Can- 
cellation of erroneous patefit — Rigid to 
new patent.] — 11. v. Sinclair (1912), 
11 E. L. R. 367.— CAN. 

PART XIX. SECT. 2, SUB-SECT. 3.— B. 

607 lii. .1 — Lawrence v. Pome- 

roy (1863), 9 Gr. 474.— CAN. 

PART XIX. SECT. 2, SUB-SECT. 8.— C. 

h Add **rev8d. on other grounds, 
19 A. R. 329.“ 


PART XIX. SECT. 2. SUB-SECT. 4. 

sd. Graoh for horm steads — To men 
ovlii.\--\\y R* 8. (). 1877, e. 24, free 
grants of lands for Iiomebtcads are 
authorised l(» be made only t.o men. — 
JvOGERH V. Lowtiiian (1880), 27 Gr. 
559.— CAN. 

PART XIX. SECT. 3, SUB-SECT. 2. 

656 I. Add **revsd. on other gnmndH, 
19 A It. 329.“ 

602 ii. Add “ revsd. on other grounds, 
19 A. R. 329.“ 

PART XIX. SECT. 3, SUB-SECT. 3.— A. 

r i. .1 — A Crown gi*ant of land, 

as to part of the land grantetl, UHe(i the 
words “ grant, convey & ahsTii-o,” & 
as to other land granted, “ grant, 
rchase & quit claim”: — Held: both 
conveyed the fee simple, & the gran lee 
could eonvey the fee .simple sub 
jeet to conditions & re.ser\atious in 
tlie grant.- -N orthern Tritb'i Co r. 
Turner, [192312 D. L. K. I 176.— CAN. 

sf. Land sidtject to exi.'^ting tttnbcr 
lease.]— rut. obtained a Crown grant 
to certain lands, to the timber on which 
a loHso for twenty-one years had been 
previously given. The gi*ant from the 
Crown was silent as to the timber lease. 
At a date subsequent to the said grant, 
the timber lease luni to be surrendered 
for renewal under the Land Act : — 
Held : the righU given tiio grantee 
under his Crown grant were subject 
to the existing timber lease. — Brohm 
V. British Columiha Milhs, Timber 
& Trading Co. (1907), 13 13. C. R. 123. 
—CAN. 

PART XIX. SECT. 3, SUB-SECT. 3.— C. 

■g. “ IVater-jiovJcr “ — Plater-power 
from artificial channels.] — Kkfwatin 
Power Co. v. Kkkwatin Flour Mili^, 
Ltd., Keewatin 1’ower Co. v. Lake 
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OE THE Woods Mili.ino CJo., [1928] 
1 D. L. R. 32, Gl O. L.R. 3G3.— CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.— E. 

1 i. .] -The reservation in 

a Crown grant of the mines & minerals 
‘‘ with full jiowcr to work the same 
for thib jiurpose to enter upon & use 
oi occupy the lands or so much thereof 
iS: to such an extent lis may i)e neces- 
sary fi»r the cirectuui working of tlie 
Hiiid minerals”: — Ihld- this confers 
greatxT powers than is implied in a 
bare reservation in an agieement for 
tlie sale of th<* land so granted fif ” all 
mines R. minerals.” — Fuller v. Gar- 
NEAU (1920). Gl S. C. R. 450 ; 58 

I) L. II. G12 —CAN. 

1 ii. Includes petroleum dt 

wdural fjos ] —Creighton v. United 
Oii>i. Ltd.. [1927 1 2 W. W. R. 458; 
ajjd., [1927] 3 W. W. U. 463.— CAN. 

1 111. /*. 8TARLEY V, New 

M(’DouoALL-SKOrm Oil Co. (No. 2). 
[19271 2 W. W. U IGG : affd.. [1927] 
3 W. W. R, 4G1. -CAN. 

1 iv. Effect of Act io ainciul 

jniblic Lands Act. 1908 (c. 

Cox, [19271 4 D. L. R. 55G .610. L. R. 
3 82.— CAN. 


PART XIX. SECT. 3. SUB-SECT. 3. -F. 

729 ii. .]—Scmblc : the Crown 

may grant a tract of land by a sufficient 
descript' on to designate tin* portion 
meant although tiie townsliip within 
which tlie land lies lias not l»een sur- 
veyed 8: laid out into lotsN eoriccssions ; 
& the grantee viill be entitled to hold 
it although a siilHiuiuent survey made 
by anthorltv of the Crown makes It by 
name a different lot. or plaexjs it in a 
dlff<N-cnt eoiiei'ssion, from that named 
in the or the surveyor laying it 

out nroieet^^ a road through it — IIornk 
V Mumio (1857), 7 C. P. 433. — CAN. 



Cases 785a— 867. 


English and Empire Digest Supplement, 


785a. Grant of sole right to draw bills & 

Informations.]— Mounson v. Lystek (1632), 
W. .To. 231 ; 82 E. R. 122. 

786. Add. Annolaiioyts Refd. LayzeU v. Thomp- 
Bon (1927), 137 L. T. 106 ; Boiirnemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
L1929J 1 Ch. 686. 


829. Add. Annotations : — ^Mentd. The Koursk, 
[1924] P. 140 ; Performing Right Soc. v. 
Mitchell & Booker (PaLaia de Danse), [1924] 
1KB. 762 ; Falcon u. Famous Players Film 
Co. (1925), 42 T. L. R. 91. 


Part XXI. — Hereditary and Private Revenues of the Crown. 


857. Add. Annotations: — As to (4) Refd. Re 
Ix'tters Patent No. 139,207, Re Carbonit Akt., 
[1924] 2 Ch. 53. As to (5) Refd. Rc Letters 


Patent No 139,207, Re Carbonit Akt., [1924] 
2 Ch. 5.S. Generally, Mentd. Campbell v. Pol- 
iak, [1927] A. C. 732. 


PART XIX. SECT. 5, SUB-SECT. 1. 

1 i. Derofjaiion of riuhts under 

earlier f/ran/.J— KEEWA'nN Power Co.. 
Ltd. r. Keewatin Fix)uk Mills, Ltd., 
Keewatin Power Co., Ltd. v. Lake 
OF THE Woods Milling (^o. (Ont.), 
11928] 1 L. L. 11. 32. —CAN. 

PART XIX. SECT. 6, SUB-SECT. 6. 

C i. .] -COHTIN r. CllAPFELL 

(187.''.), 10 N. S. IL (1 II. &. C.) 40.— 

CAN. 

Bh. llnoeniidetl land.] — Land nn- 
oooiipied in tho Islanti of Newfoundland 
at tho time of i.aHsing Ueo. 4, o. r»l, 
IH uitlilii that Htatuto, & may be granted 
out uh wuMte lands under Hcct. 15, 
notwlthstamllng it has been oroupied 
& eneloaed before any errant of It was 
made. — A.-(L of Ni^wfoundland v. 
Kyan (183(5), 2 Nfld. L. JL App. 8.— 
NFLD. 

sk. Higld of pre-emption.] — Hougan v. 
Ehquimalt Nanaimo Ry. Co., 


W ADDINGTON V. ESQUIMALT & NANAIMO 

Ry. Co. (1892). 20 S. C. R. 235 : affd. 
[1894] A. C. 429.— CAN. 

8l. .] — Hesklwood V. Jones 

(1910), 16 B. C. R. 485.— CAN. 

PART XIX. SECT. 8. 

p i. Evidence of invedidUv of 

first grant — Not admissible.] — Doe d. 
MoKay V. Rykert (1823-1900), 1 
Out. Dig. 1726.— CAN. 

PART XIX. SECT. 9. 

r i. Cancellation for incompetency 

-Soldiers* Hcttlement — Functions of 
Minister for liepatriation.] — Held : the 
Minister bad a merely administrative 
function, & might form an opinion f)n 
such materials as ho himself thought 
siifflcletit without giving resp. an 
opportunity of being heard or of meeting 
allegations t(» hia pre.iu(iloo. — Laffer 
V. Gillen (1927), 40 C. L. 11. 86. -AUS. 

sm. WJicther Attorney * General 
necessary party .] — The bill alleged that 


the patentees obtained their patent 
by false representations to the Govern- 
ment, & showed a case in which the 
patentees would not bo entitled to 
compensation if tho patent were set 
aside & the land given to another : — 
Held : to such a bill the A.-G. Wtt.s not 
a necessary party. — Rees v. A.-G. 
(1869), 16 Gr. 467.— CAN. 

PART XX. SECT. 6. 

sp. Sale of land under Soldiers 
Settlement Act, 1910 — Failure of soldier 
to perform agreement — Crown not en- 
titled to warrant of possession .] — A.-G. 
FOR Canada v. Pitqh. [1924] Exch. 
C. H. 62.— CAN, 

PART XXL SECT. 1, SUB-SECT. 2. 

858 iii. .]— The right to 

rocious metals In the loud now held 
y the Hudson’s Bay Co. belongs not 
to the CO., but to the Crown. — Hud- 
son’s Bay C/O. v. A.-Q. for Canada, 
[19291 A. C. 28.5; 98 L.J. P.0.28; 45 
T. L. R. 47. P. O.— CAN. 


AOQ 
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CONTRACT. 

Part I. — Definitions and Classification. 


3. Add, Annotation : — Refd. Rose & Frank Co. 
V, Crompton, fl923] 2 K. B. 261. 

4. For the existing paragrapli substitute the 
following paragraph : — 

Legal effect expressly excluded.] 
By successive arrangements made before 
1913 between an American firm & an English 
CO. the American firm were constitut-ed solo 
agents for the sale in the United States 
Canada of tissues for carbonising paper 
supplied by the English co. Th^ greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between iha American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, wliich were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months* notice. 
n*his document, after setting out the under- 
standing between the parties, irnduding 
several modifications of the previous arrange- 
ments, proceeded as follows : “ This arrange- 
ment is not entered into, nor is this memo- 
randum wu'ittcn, as a formal or legal agree- 
ment, & shall not be subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression & record of the purpose & inten- 


tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence — based on past 
business with each other — that it will bo 
ciirried through by each of the three parties 
with mutual loyalty & friendly co-operation 
This is hereinafter referred to as the ^ honour- 
able pledge * clause.” Disputes having arisen 
between the parties, the English cos. deter- 
mined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firm had given &: the 
tirst-mentioned English co. had accepted 
certain orders for goods. In an action by 
the American firm for breach of contract & 
for non-delivery of goods: — Held: (1) the 
arrangement of 1913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 all previous agreements were deter- 
mined by mutual consent ; (3) the orders 

given ifc accepted constituted enforceable 
contracts of sale. — Rose & Fkank Co. v. 
Crompton (J. R.) & Brothers, Ltd., [1925] 
A. O. i45 ; 94 L. J. K. B. 120 ; 132 L. T. 
041 ; 30 Com. Oas. 103, H. L. 

5. Add, Annotations: — Refd. /2c Wait, fl927J 1 
Ch. 000. Mentd. Perlonning Bight Soc. v, 
London Theatre of Vaiicties, fl924] A. C). 1. 

5a. — .] — Snowi;. Firkbrass (1700), 

Holt, K. B. 009 ; 2 Salk. 557 ; J Jjd. Rayni. 
on ; 12 TVlod. Bep. 434 ; 90 M. U. 1237. 


Part II. Parties to Contract. 


15. Add. A nnotation Mentd. A.-(K v. Cllcn Line 
& LivcT^xx)! & Ijondon War Risks Insce. 
Assocn. (1929), 31 Com. Cas. 309. 

17, Add. Annotation : — Refd. Johnson v. Stephens 
& Carter A Golding, [1923] 2 K. B. 857. 

48. Add. Annotations : — As to (1) Refd. Clarkson 
V. Davies, [1923] A. C. 100; Duffner v. 
Bowyer (1924), 40 T. L. K. 700 ; lie Penning- 
ton & Owen, [1925] Ch. 825. As to (2) Refd. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V. L., [3 920] A. C. 701. Generally, Mentd. 
The Koursk, [1924] P. 140; Re Pennington 
& Owen (1925), 95 L. J. Ch. 93; Bennett v. 
Whitehead, [1920] 2 K. B. 380; Pirie v. 
.Johnson (1926), 70 Sol. Jo. 1023; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773. 

52. Add. Annotation : — Refd. Albemarle Supply 
Co. P. Hind, [1928] 1 K. B. 307. 

55. Add. Annotation : — ^Apld. Berry v. Berry, 
[1929] 2 K. B. 3 JO. 


103. Add. Annotation : — Distd. Way v. Bishop, 
[1928] Ch. 047. 

129. After this case add “ See, also. No. 30, ante."* 

160. Add. Annotation : — Consd. .Johnson v. 
Stephens & Carter & Golding, [1923] 2 K. B. 
857. 

160. Add. Anyio1atio7i : — Mentd. Ilardie & liaiie v. 
Cliiltern (1927), 90 L. J. K. B. 773. 

163. After this case add Effect of judg- 

ment against one.]— Estoppel, Vol. XXI., 

pp. 218-221.” 

163a. Action brought against all — Successful de- 
fence by one — Unsuccessful defences by 
others.] — In an action for breach of contract 
brought against A., B. & C. as joint con- 
tractors, A, set up the defence that pltf. had 
not performed his part of the contract. B. A 
G. set up other defences which failed. The 
judge decided that A. having established an 
effective defences, the action failed as against 

to roflcind a coiif.raot deft, applied to 
add W. an c o-ci(ift. : -Held : deft, had 
no right to force \V. upon pltf. as deft., 
iu tlie character ol a joint contractor. 
— Toronto 6c Hamilton Navigation 
Co. V. (1888), 32 P. JEl. 622. — 

CAN. 


PART IL SECT. 2, SUB-SECT. 2.-~E. 

130 iii. Disclaimer by one .] — If 

a contract purports to be* made with 
two covenanters jointly, the disclaimer 
of one of them, to which the covenanU)r 
is not also a party, does not convert it 


into a contract with the other & entitle 
him to sue alone, even though the 
joint covenantor who has dibclaiined 
is an infant. — B ennkti' v. Grkensill, 
11927] N. Z. L. U. 167.— N Z. 

PART II. SECT. 2, SUB-SECT. 2.— F. 

161 iii. .] — In an action 
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him, but succeeded against B. ifc C. : 

B. <fe 0. though they had not pleaded it, were? 
entitled to the bcneQt of a defence set up by 
A. which went to the whole cause of action, 
& the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract & not involving 
statutory illegality, it is bound t o take notic< 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors. — PiniE v. Richakp 
soy;, [1927] 1 K. B. 44S ; 06 K J. K. B. 4 
136 L. T. 104 ; 70 Sol. Jo. 1023, C. A. ^ 

165. Add. Annotation: — Consd. United Dairies v. 

Pubiic Trustee, f]923] 1 K. B. 469, 

192. Add. Annotatioii : — Held. TIardie Jjane v. 

ChUtorn (1927), 90 L. J. K. B. 773. 


197. AM. AnnokUion: — ^Refd. Key v. Basti?, 
[19?5] 1 K. B. 660, 

209. AM. Annotalion: — Consd. York Glass ; 

V. Jubl) (1925), 42 T. L. B. 1. 

218. AM. AiuwMion Rc Pinto Lci. 

Rx }>. Dos Dlivacs, 11929] 1 Oh. 221. 

255. AM. AimoUttion : — Held. Eoyal Exchui' . 
Aesco. r. Hope, (1928] Oh. 179. 

259. .'liirZ. Atvwlation: — Refd. lie Franklin a 
.S walhling, [1929] 1 Oh. 238. 

264. AM. AmiotatMim ;—Retd. Hyman v. 

1.0.601. Mentd. May r. May I 
98 h.J. K. B. 770. 

272, Add. Annoiaiion :—ReU. Edwards Porter, 
McNoall V. Hawes, [1923] 2 K. 

273. Add. Annotation : — Mentd. Cock burn v. 
Smith, [1924] 2 K. B. 119. 


Part III.— Formation of Contract. 

278. Add. Annotation : — Mentd. Jones (Holloway) See pp. 52, 07, 114, 115, Nos. 289, 389, 747- 

V. Woodhouse, [1923] 2 K. B. 117. 751 ; Estoppel, Vol. XXI., pi). 290, 291, 

297a. Offer & acceptance — ^Though in pursuance No. 1034.” 

of unenforceable agreement.]- Bose Frank 310 . Add. Atinotatio?is ;~Refd. Kennedy v. 

Co. V. Crompton (J. 11.) & Brothers, Ltd., Thomassen, [1920] 1 Oh. 420. Mentd. Elles- 

No. 4, ante. v. Wallace, [1929] 2 Ch. 1 ; Weddle, 

298. After this case add “ Course of conduct.] — B(ic*k v. llac.kett, [19291 1 K. B. 321. 


PART II. SECT. 6, SUB-SECT. 2. 

238 xvi. .] — An ugrcciiK'rit 

botwc('ji a dealer in antomobiloy & th(' 
maker LJincof, providinj? that it biiould. 
bo coTistniod ah an aprrooniont botwoen 
the doalor Higning It & all otlior tloalerH 
“ who liavo Hlgnecl a mnular agrcH)- 
nient ’’ • — IJrUI • to bring about a 
eontniotual ivlalioiislnp l^otA^oeTl such 
iloalors iiiA^olviiig an obligation for 
breach of winch iin action wonltl lie 
by one doalci HganKt. another wlio 
signed such ugrocincnt — M(’(’aNiVei.l 

V. MAHl'Jh Mt'JjAUlCN MOTOlia, JjTO., 

I192()J 1 I) L. R 282; 

W. W. It. 3.03 ; 30 B. C. It. 3051.— CAN. 

sa. jMctnhcr of puhhe -Afircc- 

mrni hritoctn iytred roilinn/ d’* inuni- 
(npahlu.)- Kr p. NKA^ Bui^nh^mi’K 
PowKii Oo. (N. B.), 1151281 1 i>. It. 
332. -CAN. 

PART III. SECT. 1. 

sf. Contract fiubicci to approval — 
Effect of approval.]- - II eld : the elTcct 
of a clntisc in a contract, which made 
the agrocniont subject to the approval 
of the Govcrnoi -(icnoral in Council, 
was to suspend tlic contiact pending 
the giving of such approval, &: upon 
Buoh api>roval btung given the contract 
took oli'ect ifc became enforceable.- - 
Bantus Pkninsttla ELkcTrae-PowKit 
Boakd V . Akauoa Boiiouoh Council, 
[19231 N. Z. L. U. 880.— N.Z. 

«k. Sufficiency of approval. 1 — 

A contract ooutained a provision that 
it Hiiould be deemed executed & become 
binding only when approved by the 
iropcr offleeru of the vendor co. 
louoatb the slgnutun^s of the con- 
tracting partlcH a form of apiiroval 
was signed by certain persous as 
manogera. There was evidence that 
they occupied those positions, but no 
evidence that they were the proper 
oflloors of the vendors for approval of 
the contract : — Held : approval could 


be shown by the subsequent conduct 
of the vendors. — (iK.VKiiAL Sui>ply Co 
OF Canada v. O’Nkill Moukin 
Maoiitneuy Co., i 15)24] 2 I), h. ll. 
183 : 1 VV. W. H. 1017. — CAN, 

si. Contract for enmaye of goods — 
Letter CArpressing wibh for insurance 
of goods.] — Held : the contract was 
complete when the agent reciuved the, 
goods & gave a receipt, w’Uich con- 
tained the terms of tbo contract, & 
the letter was only a request to insui’C, 
formed no part of the contract. — 
Mi’Ooldkick V. Eahtekn ExiuiErts Co. 
(1872), 14 N. B. li.il Pug.) 138.- CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
A. (a). 

6 i. .1 — Acme Grain Co., liTD. r. 

Wenaus, [15)171 3 W. W. R. 157 ; 3G 
D. L. R. 347 ; 10 Bask. L. H. 305.— 

CAN. 

b i. .] — In an action brought 

against exor. of a farmer who had died 
inteHtate, the pursuer avi'rrcd tJiat^ 
deeea.scd, a ehildicss wadower an 
invalid, pr()i)Ohed to him that, if he 
gave uj) a situation winch lie then had, 
resided with him at the farm, looked 
after liini & t be farm, he would make 
the pursuer his heir ; that, after c.on- 
sidenition & iiicliiced by tlio repre- 
sentations of the deceased, he accepted 
the iiroposal, lived with the deceased 
for sixteen years as his companion & 
nurse without remuneration, ^ sue- 
eessfully managt'd the farm ; cV: that , 
owing to the failure of deceased, in 
spite of his representations, to make a 
will in favour of pursuer, he had sutlored 
material loss. He accordingly claimed 
to be indenmifled for this loss, which he 
estimated at i&6,000, or, alUu’natlvely, 
to be recompensed in so far as the 
estate had benefited from his services. 
The ct. dismissed the action os irre- 
levant, bolding that pursuer’s aver- 
ments did not import ji legal claim 


enforceable against the dcceasod’s 
exocutry, in respect (a) that nothing 
more was diselosed than a mere 
expri'Bsion of intention on the part of 
the (leceasf‘d to make the pursuer his 
heir ; (/>) that, even on t,he assumption 
ihat a definite) promise of beirship was 
averred, such a promise could have 
been ju’ovod only bv the wTit of the 
ch'ceased, & here admittedly no writ 
existed ; (c) that no prinid facie case 
for in dim mi 11 cation on ground of 
equity was diselosed, tbo loss averred 
by the iiursuer as a result of the 
doeeasial’s reiiresiuitations being based 
solely on hyiiothetieal calculations & 
not on aotu.'il outlay. — (aiiw r. .John- 
ston, 115)281 B. C. (J59.— SCOT. 

sm. Construction — Anihigiayus offer.] 
- -Where a written offiT is ambiguous, 
it may be coiistrued according to the 
contemporaneous interpretation put 
upon it by the maker & recidver. — 
Manning v. Oarrique (1915), 9 

O. W. N. G1 ; 34 O. L. R. 453.— CAN. 

PART III. SECT. 2. SUB-SECT. 1.— 
C. (a). 

328 i. What amounts to — Counter 
offer.] — Specific counter offer or re- 
jection puts an end to an offer. — 
Bhaw V. .ToNKa, (19241 N. Z. L. R. 
1133.— N.Z. 

328 ii. .]— Deft, through 

1)19 agent, sent pitf. an offer to sell liim 
laud for $1,800 on terms. Pltf wired 
the agent : “ Send low^est cash price. 
Will give 11,600 cash. Wire.” The 
agent replied by wire : Cannot 

reduce price.” Pltf. then wrote 
accepting the offer : — Held : the tele- 
gram reading ” Cannot reduce price ” 
was a renewal of the original offer, not 
merely a rejection of pltf.’s counter 
offer. Sc pltf ’h acceptance of It com- 
pleted a contract of sale. — Living- 
stone V . Evans, [19251 4 D. L. R. 
769; 1925] 3 W. W. R. 453.— CAN. 
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839a. .]— Horsfall v. Garnett (1868). 6 

W. R. 387. 

845. Add. Annotation Mentd. Oatton v. Ashwell 
& Nesbit (1927), 44 T. L. R. 130. 

387a. Sale of annuity — Execution of release.] — 

Kennedy v. Thomassen, No. 3081a, post. 

396. Add. Annotaiions : — Refd. Jones (HoUoway) 
V. Woodhouse, [1923] 2 K. B. 117. Mentd. 
Bradford v. Price (1923), 92 L. J. K. B. 871. 

416. To the existing paragraph, after the word 
“ accepting,” add “ ‘ subject to the terms 
of a contract being arranged.* ** 

418a. “ Orders to be acknowledged 

by return.*']— Defts.’ departmental manager 
orally agreed on their behalf to buy 
certain goods from pltf. & signed an order 
form on which was printed the clause, 
“ orders to be acknowledged by return,” 
but this term had not been orally agreed 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 
a clause which had not been agreed : — Held : 
(1) the words on the order form, “ orders to 
be acknowledged by return,” were not 
intended to be words of contract ; (2) the 


words ** by return ** related only to the ttoe 
within which, & not to the method by which, 
acknowledgment was to be made, & therefore 
there was a concluded contract, & pltf. was 
entitled to recover. — ^Willis v. Baggs Sd 
Salt (1925), 41 T. L. R. 463 ; 69 Sol, Jo. 
643. 

420. Add. Annotation : — As to (2) Dbtd. Curtis 
Moffat V. Wheeler, [1929] 2 Ch. 224. 

420a. .] — Lord Cairns indeed 

seems to have considered that, if the phrase 
[“ subject to the title being approved by 
our solrs.**] meant what the Ct. of Appeal 
thought it meant, it would follow that the 
purchaser was at liberty through the medium 
of liis sol'r. to decline the title from more 
caprice ; but none of the judges accepted this 
extreme view. It is reasonable, they thought, 
to imply good faith as a ncjcessary ingredient. 
On the otlier hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting not the 
approval of his own solr., which is their plain, 
ordinary moaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unas(;ertainable cost (Maugham, .T.). — CuUtih 
Moffat, Ltd. v. Wheeler, [1929] 2 Oli. 224 ; 
98 L. J. (^1 l .^74 ; 141 l^. T. .638. 


PART III. SECT. 2, SUB-SECT. 1.— 
C. (0) i. 

337 viii. .] — Where a document 

waH no more than an offer & was 
withdrawn before acceptance • — Held . 
there was no contract. — Gooniao.v 
Thresher Co. v. Doyle (lh-25), 57 
O. L. R 300.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
C. (c) iv, 

p i. .] — Pltf. a member of & 

holder of a seat upon a Stock & Miniriff 
Exchariffe, in July, 1927, entered into 
an ajcreoinent with defts. S. & M. for 
the sale to tliom of his seat for the 
price of $20,000. In the course & as 
part of this transaction, a IctttT was 
written bv deft. M. to pltf. dated 
.luly 27, 1927, statini? : “ I hereby «ive 
yon an option, & ffiiarantoc same, for 
you to repurchase the . . . seat on or 
before Sept. 15, 1927, at the price of 
$21,000: — Held: the gdvinpr of the 
option was in consideration of the sahs 
& an option so K:iven for a valuable 
consideration, caimot lie revoked, & 
is open for ace^»i)tance by the optionee 
at any time w ithln the period for which 
the option is eriven ; all that was 
necessary to operate as an effectual 
exereist' of the option was that i)ltf., 
not later than Sept. 15, should notify 
deft. M. of his accc])tance of th<^ offer. — 
Fokhksttl HOLr.owAY, 1 192S1 3 D. L. U 
374 ; 02 O. L. R. 311.— CAN. 

PART III. SECT. 2. SUB-SECT. 2.— A. 

366 vi. Inlcntion to discuss 

terms n'dh third partjj.] — Where parties 
have discussed terms, but one before 
finally accepting them intends to 
diBcuhS the matter with others : — 
Held : there cannot he said t^ bo a 
binding contract. — Carbon Coal & 
Clay Co v. Nanoose-Welltnoton 
Collieries, [1923] 1 D. L. R. 1160. — 
CAN. 

366 vii. .] — Patersox (A- 

& G.), Ltd. V. niGiiLAND Ry. Co.. 
(19271 S. C. (E. L.) 32.— SCOT. 

366 viii. .] — BiGEixiw v. 

Cbaigellachie-Glenlivet Distil- 
lery Co. (1905), 26 C. L. T. 180 ; 37 
S. C. K. r - 

866 ix. .] — Wilson & Co., ' 

Ltd. V. Farquhakbon (1900), 3 

E. L. R. 146.— CAN. 

370 xiii. Acceptance stating 


understanding of offer rruide .] — The 
Halifax Graving Dock & plant wore 
wrecked by explosion in 1917, & m 
Jan. 1918, the Canadian Govt, passed 
an Order in Council providing that the 
work of repair shoulcL bo entrusted to 
applts. on the oondition {inter aha) 
that the latter should contribute the 
amount of insurance it carried &. the 
Govt, pay the balance. A letter was 
sent to the eo. enclosing a copy of the 
Order & stating “ an agreement is 
being prepared & will be subniitted 
shortly for signature,” but no agree- 
ment was over oxecuted. Two days 
later the co. wrote to the Minister of 
Public Works that the terms of the 
Order wore satisfactory & adding, ‘‘but 
in order that all will be quite clear our 
understanding is that we are to assign 
our Insurances & policies to the Govt., 
& that the temporary buildings now 
h<iing construeted are to bo re|>la(HMl 
by permanent buildings of the same 
kmd as the original ” : — Held : the 
letter of the co. to the Minister did not 
contain an uriqualiliod ao(}eptance of 
the terms set out in the Order in CouikuI. 
— Halifax Graving Cu. v. R. (1921), 
02 S. C. R. 338.— CAN. 

370 xiv. .] — Canada Perma- 

nent Mortgage Coiu*n. v Bauvard 
(Sask.), 11920J 1 I). L. U. 163.— CAN. 

370 XV. .1 — Lefebvuk l\ MoREAn 

(Alta.), [1928] 1 D. L. II. 1019. -CAN. 

sp. Time for — 2'imc limited by 
contract.] — Whore applt. had not noti- 
fied his acceptance within the fixed 
time, & in the absence of proof that 
iHisp. had waived his right to demand 
definite written notice as stipulated : — 
Held : there was no valid acceptance, 
— Laws v. Rittherford, [1924] App. 
D. 201.— S. AF. 

st. Within reasonable time.] — 

Shattord V. B. C- Wine Growers, 
Ltd., 11927] 2 D. L. R. 759 ; 38 

B. C. R. 419.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

380i. Necessity .] — Barrett v. Ra- 
pelje (1835), 4 O. S. 175.— CAN. 

PART III. SECT. 2. SUB-SECT. 2.— 
B. (b) ii. 

sz. Delivery of goods — Before time 
laid down in order.] — Applt. sent an 
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order on June 7 to resp. to send him on 
hire a binder, to be delivered on or 
about Oct. 1. The order contained a 
term that it was not lo bo binding on 
resp. until receiveil Sc rat Hied m 
writing or by actual ihdiv’-opy of the 
goods to applt , A' that tlu* order might 
be cancelled by aiiplt. giving notice 
to resp by regisUnt'd letter at least 
thirty days prior to date for delivery, 
witli a proviso that if prior to that date 
or SIX months theiTiafter applt. ordered 
a binder from any other pei’sori, resp. 
might by registered notice revive the 
order, deliver the binder within 
thirty days. An agent of resp. was 
told by applt. that ho wished to cancel 
the order, as he was buying a 
harvester. Sc the agent notified resp., 
but no notice was given by applt to 
rt.*HX). On Sept. 2, resp. forwarded 
by rail a binder to applt., & wiott 
him stating that the biud<*r lia I bt*en 
forw’^arded per rail. The nio chine 
arrived, & up pit. refused to take 
delivery, but adnuth'd he had received 
tlie letter : — Held : the letter did not 
amount to a ratification of the order. 
& a delivery on Sef»t. 2 did not neces- 
sanly Imply a delivery pursuant or 
referable to the stipulation in the 
contract for delivery on or about 
Oct. 1, tSc there was no aee.eptaiioe of 
tin* order. — Hlacketf v. Clltiteubctck 
Bbotheiw (Adelaide), Ltd., 11923] 
S. A. S. R. 301.— AUS. 


PART III. SECT. 2. SUB-SECT. 2.— C. 

403 ii. Whether motive for 

inf orming material ] — Arew'ard was pnb- 
li ly offered by the Govt of Western 
Australia “ for sw.b information as 
shall lead to the arrest Ac conviction 
of the person or persons wdio com- 
mitted the murders ” of two jadico 
offloers. C. who knew of the offer, 
gave information that led to the arrest 
of one person, & the conviction of that 
person & another for tlie nnirder of tmo 
of those officers. Bv T><^tit4on of right 
under Crowm Suits Act, 189xS, C. 
claimed payment of the reward 
Held : unless petitioner had performed 
the condition of the offer acting on 
the faith of or in reliance upon the 
offer, there was no acceptance of the 
offer, &, therefore, no contract between 
the parties. — H. v. Clarke (1927), 40 
C. L. R. 227 ; [1928] Argus L. R. 97. — 
AUS. 
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429a. What amounts to — Offer of house & 

“ furniture ” — Acceptance of house & “ fur- 
niture & fittings as It stands/’] — Pltf. having 
an option from deft, to purchase a freehold 
house “ with furniture for £4,000,” wrote 
accepting deft.’s offer to sell the house ” with 
the furniture & fittings as it stands ’* : — Held : 
there was a concluded contract between 
pltf. & deft. — G offin V. Houldbb (1920), 90 
L. J. Ch. 488 ; 124 L. T. 145. 

437. Add. Annotation : — ^Folld. Willis v. Baggs & 
Salt (1925), 41 T. L. B. 453. 

448a. .] — ^Willis v. Baggs & Salt, No. 

418a, ante. 

466. Add. Annotations : — Consd. Schiller v. Peter- 
sen, [1924] I Ch. 394; Phipps (Northampton 
& Towcaster Breweries) v. Bogers, [1926] 

1 K. B. 14. 

466. Add. Annotation : — Refd. Brakspear v. Bar- • 
ton, [1924] 2 K. B. 88. 

467a. Offer & acceptance by telegram.] — Where 
an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
that liis telegram had a meaning which would 
not be apparent to the other contracting 
I)arty. — Both (L.) 4fe Co., Ltd. v. Taysen, 
Townsend & Co. & Grant & Grahame 
(1896), 12 T. L. B. 211 ; 1 Com. Cas. 306, 
C. A. 

Annotations Refd. Nickoll tk Knight r. Ashton, Ediidgo, 
f 1 liOO 1 2 Q. H. 298 ; 1 rodegar Iron &. Coal Co. v. Hawthorn 
(1902), 18 T. L. U. 716. 

467b. Acceptance by telegram — Effect of word 
“ writing ” in telegram.] — Howarth v. 
PoRDER (1903), 48 Sol. Jo. 52. 

476. Add. Annotation: — Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Oh. 
277. 

478. Add. Annotation : — Consd. Bawlinson v. 
Ames, [1926] Ch. 96. 

480. Add. Annotation : — Refd, Edwards v. Pointer, 
[1925] A. C. 1. 

487. For ** Question of law — ^Not question of fact ” 
in the catchwords read “ Whether question of 
law or fact.” 

487a. .] — Where a contract is made, not 

in express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 


with reference to the situation & intention 
of the parties, whether a contract has 
actually been completed. — Richards v. Hay- 
ward (1841), 2 Man. & G. 674 ; 2 Scott, 
N. B. 670 ; Drinkwater, 136 ; 10 L. J. C. P. 
108 ; 133 E. B. 876. 

487b. .] — Caddick V. Terry (1864), 5 

New Bep. 137. 

488. Add. Annotation : — ^Mentd. Slack v. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 431. 

489. After the cross-references following this case 
insert “ Construction of contracts by corre- 
spondence.] — See Deeds, Vol. XVII., p. 245, 
Nos. 688-692.” 

492. Add. Annotation : — FoUd. Chillingworth v. 
Esche, [1924] 1 Ch. 97. 

496. Add. Annotation: — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

501a. ” Subject to terms of contract being 

arranged.”] — Honeyman v. Marryatt, 
No. 416, ante. 

504a. Lease “to be drawn by counsel.”] — 

Sturgion V. Painter (1008), Noy, 128 ; 74 
E. B. 3092. 

Annotation : — Refd. Qoodtitle d. Estwick v. Way (1787), 1 
Term Rep. 736. 

511. Add. Annotations : — Refd. Chillingworth v. 
Esche, [1924] 1 Ch. 97 ; Keppel v. Wheeler, 
[1927] 1 K. B. 577. 

513a. “ The usual public-house contract to 

be entered into.”] — Lucas v. HAiiL, [1899] 
W. N. 92. 

614. Add. Annotation : — Refd. ChiQingworth v. 
Esche (1923), 129 L. T. 808. 

531. Add. Annotation : — Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 

534. Add. Annotation : — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

539a. ]. — Pltf. wrote to deft, an offer 

to sell a house to her for a certain sum subject 
to certain unspecified covenants, & deft, 
signed at the foot this statement : “I accept 
the above offer subject to contract.” The 
Bolrs. of both parties approved a draft formal 
contract, but deft, refused to execute it. In 
an action for specific performance ; — Held : 
the words ” subject to contract ” did not 
mean that deft, bound herself if the parties’ 
solrs. approved a formal contract, but meant, 


PART 111. SECT. 2, SUB-SECT. 2.— D. 

425 viii. .] — Doft., through hiB 

agent, offered pltf. 300 tooH of hay at 
122 per ton. Pltf. accepted, & the 
agent wired hi» principal asking that 
shipiriont be rushed. Deft, replied 
that he could not ooutlrm the order 
for immediate delivery, hut would 
book for delivery the last of the 
month : — IleM : a oontraot valid in 
law was then completed, & deft, 
could not subsequently vary it by 
demanding a deposit of 12 per ton as a 
condition of shipping. — B allam v. 
Hatkield (1922), 66 N. S. It. 508.— 
CAN. 

PART III. SECT. 2. SUB-SECT. 8.— 
B. (b). 

461 iii. Offer not made by post — 

Acceptance binding only at time of 
rcceipM — Charlebois v. Babil, [19271 
3 D. L. R. 762.— CAN. 

•a. At place of posting — Contract 
under Farm fmplemerU Act. JR. S. S.. 
1920 (c. 128 ).] — Ellard V. Waterloo 
Manufacturino Co., [1926J 3 D. h. R. 
207 ; (192C1 2 W. W. R. 294 ; 20 
Sask. L. R. 601.— CAN. 


PART III. SECT. 2, SUB-SECT. 4. 

471 xii. .1 — Bruce v. Tolton 

( 1879), 4 A. R. 144.— CAN. 

479 V. Acceptance by tele- 

gram — Fresh term inserted in letter of 
confirmation.] — St. Denis v. Western 
Products, Ltd., [1923J 3 W. W. R. 
858.— CAN, 

489 iii. Effect of corresjMndence 

coupled with conduct — Sutbstantial part 
of goods delivered,] — Held : a contract 
was established whereby pltfs. became 
bound to deliver the remainder of the 
goods. — H amilton Gear & Machine 
Co. V. Lewis Brothers, [1924J 3 
D. L. R. 307 ; 64 O. L. R. 585.— CAN. 

PART 111. SECT. 2, SUB-SECT. 5. 

490 X. .] — Where a proposal to 

manufacturo certain steel rails was 
accepted In ^vriting by the party to 
whom it was sent, such acceptance 
stating that it woifid be followed by 
a formal contract, &; where it appeared 
that the formal contract was intended 
solely to embody the agreement already 
arrived at : — Held : In such a case, 
looking to the intentions of the parties, 
the oontraotual relations l^tween 
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them should be regarded as based 
upon the terms so agreed .upon. — 
Dominion Iron & Steel Co. v. R. 
(1920), 67 D. L. K. 609 ; 20 Exoh. C. R. 
245.— CAN. 

490 xi, .] — Harichand Man- 

charam V. Govind Luxman Gokhalb 
1922), L. R. 50 Ind. App. 25.— IND. 

f i. .] — ^An option for sale 

read a.s follows : “ The owners agree 
to give H. the option to purchase the 
lands herein leased at any time ^vithin 
tlio period of lease for 625 per acre, 
$2,000 cash & the balance at six per 
cent, interest & half crop payments, 
by a^rroement to bo drawn up *’ ; — 
Held : the words “ by agreement to be 
drawn up *’ had the same effect as the 
words “ subject to an agreement to be 
drawn up,*’ &, since the agreement was 
to be on* the crop-payment plan, the 
ct. could not supply the details neces- 
sary to complete it, & the option did 
not of itself constitute an euforcoabfe 
contract. — Bocaltkr v. Hazle, [1926] 
4 D. L. R. 948; [1926] 3 W. W. R. 
577 ; revsg. 19 Sask. L. R. 417 ; [1926] 
2 W. W. R. 436.— CAN. 



in the circumstances, “ subject to the execu- 
tion by the parties of a formal contract/* & 
therefore tlie action failed. — Wilson v, 
Balfovk (1929), 45 T. L. R. 625. 

540« Add, Anvotniions : — Apld* Chillingworth v, 
Esche, [1924] 1 Ch 97 ; Ix)ckett v, Norman- 
Wiight (1924), 69 SoJ. Jo. 125 ; Wilson v, 
Balfour (1929), 45 T. I.. R. 625. Held. Nevile 
Reid V, I. R. Comrs. (1922), 12 Tax Cas. 545. 

540a. .] — An agreement subject to con- 

tract is merely in the stage of negotiation 
(SaR(3ANt, L.J.). — Kp^ppel v, Whepiler, 
[1927] 1 K. B. 577 ; 96 L. J. K. B. 433 ; 136 
L. T. 203, C. A. 

546. Add, Annotations : — Consd. CbiUingworth v, 
Esche, [1924] 1 Ch. 97. Apld. Lockett v, 
Norman-Wright (1924), 69 Sol. Jo. 125; 
Wilson V. Balfour (1929), 15 T. L. It. 025. 
Refd. Nevile Reid v. I. R. Comrs. (1922), 12 
Tax Cas. 545. 

546a. “ Subject to suitable agreements being 

arranged between your soUcitor & mine.”] — 

The words “ subject to suitable agreenients 
beii^ arranged between your soli*. & mine ** 
are indistinguishable in their effect from such 
words as “ subject to formal contract,” 
“ subject to contract,” or “ subject t/O proper 
contract to be prepared by the vendor’s 
solr.,” & do not import a binding agreement 
between the parties. — l^JCKprn v. Norman- 
Wright, [1925] Ch. 56; 94 L. J. Oh. 123; 
132 L. T. 532 . 69 Sol. Jo. 125. 

546b. “ Subject to a proper contract to be 

prepared by the vendor’s solicitors.”] — By 
a document of July 10, 1922, the purch^isers 
agi*eed to purchase certain freehold land A 
a nursery from Uie vendor ” subject to a 
proper contract to be prepared by the 
vendor’s solrs.” & acknowledged having paid 
£240 “ as deposit A in paii payment of the 
said purchase-money.” C’ompletion was 
fixed for Nov. 2. The purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
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by the vendor’s solrs., approved by the 
purchasers* solr., executed by the vendor, & 
tendered to the purchasers for execution. 
The purchasers, however, refused to sign it, 
declined to proceed with the trai^ction, & 
claimed the return of the deposit : — Held : 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the pui-chasers were in the cir- 
cumstances entitled to recover the deposit. — 
Chfixingworth V. Esche, [1924] 1 Ch. 97 ; 
93 L. J. Ch. 129 ; 129 L. T, 808 ; 40 T. L. R. 
23 ; 68 Sol. Jo. 80, C. A. 

Annotationis : — Apld. Lookott v. Norman -Wright, [192r>J 
Ch. 5« ; Wilson r. Palfoiir (1929), T. h. U. 025. Be!d 
Keppcl V. Whoelor. [1927] 1 K. H. 577. 

546c. ” Formal contract to be signed in due 

course.”] — Ronald FranivAU Productions, 
Ltd. V. Bell (1927), 65 L. .fo. 33 ; 164 

L. T. Jo. 501. 

555. A dd. Annotation : — Refd. Chillingworth v, 
Esche (1923), 129 L. T. 808. 

659. Add, Annotation : — Refd. Berners v. Fleming, 
[1925] Ch. 264. 

560. Add. Annotation : — Mentd. Kiiich v. Walcott-, 

[ 1929] A. C. 482. 

563a. .] — Guildford 4'uust, Ltd. r.’ Pohl 

& Maritch (1928), 72 Sol. .To. 171. 

567. Add. Annolaiion : — Dlstd. Ilardie &: Lane v, 
Chilton, [1928] 2 K. B. 306. 

568. Add. Annotation : — Consd. Elardie &> Lane v. 
Chilton, [1928] 2 K. B. 306. 

576. Add. AnnoMion : — Refd. Brocklebank v, R., 
[1924] 1 K. B. 647. 

581. Add. Annotation : — -Distd. Uardie Lane v, 
Chilton, [1928] 2 K. B. ,306. 

587. Add. Annotation: — Reid. Jones v. Waring & 
Gillow, [1925] 2 K. B. 612. 

588. Add. Annotation Refd. TIardie & Lane v. 
ChUton, [1928] 2 K. B. 306. 

590. Add. A7inotation Mentd. Rfqiublica de 
Guatemfila v, Nunez, [1927] 1 K. B. 669. 

611. Add. Annotation : — Refd. Shears v. Jones 
(1922), 128 L. T. 218. 


543 i. Solicitor to approve form 

of contract.] — An option agreemont 
provided that in tho event of the pur- 
chaser deciding to accept the option 
by entering Into an agreement to pur- 
chase the land, * such agreement to 
urohase shall be on a form approved 
y the vendor’s solr.” : — : the 
execution of a further contract was not 
nocjossary to the oxlstenoe of an enforce- 
able contract to purchase. — Vitaly v. 
Bryan (AlU.), [19271 1 D. L. R. 244 ; 
11926) 3 W. W. R. 785.— CAN. 

PART HI. SECT. 3. SUB-SECT. 1. 

655 xiv. .] — Cole v. Sumner 

( 1900), 30 S. C. R. 379.— CAN. 

655 XV. .]— Graham v, Graham 

(Man.) (1914), 27 W. L. R. 263 ; 16 
D. L. R. 485. — CAN. 

o i. Burden of proof .] — It is never 

necessary to prove In tho first instance 
that either party to a contract under- 
stood the legal effect of a term thereof ; 
if a party seeks to escape the liability 
imposed by a term of the contract, ho 
must adduce evidence to establish 
grounds of excuse, — Thoreson v. 
Blairmore School District Board 
OF Trustees, [19271 1 D. L. R. 1178 ; 
[1927] 1 W. W. R. 449 ; 22 Alta. L. R. 
416.— CAN. 

p 1 . Failure to read over 

whole contrad .] — Where a purchaser of 
a large farm ini piemen t doe*-* not read 
English, Form Implement Act, R. S. S., 


1920 (c. 128), 8. 18, is not complied 
wit h unles** the whole contract Is read 
over & explained to him In his own 
language, even though he nuder'^lands 
some English aftci the whole con- 
tract has been read to him in English, 
(hose portions of it which he saj^s he 
does not understand In English are 
read over & explained to him In his 
language, & he says he iiudor« lands 
it all — Advance Kumely Thresher 
Co. V Yorua, 11926] 3 1). L. II 517 ; 
11926] S. C U. 397.— CAN. 

ii. Burden of j^roof .] — 

ere a contract was drawn up by 
a magistrate, who was employed for 
that purpose, &, after being reduced 
to writing, it was reail over to deft., 
who signed by his mark : — Held : the 
burden was upon deft, of establishing 
that the document was not his agree- 
ment. — Keddy V. Daurey (1913), 47 
N. S. R. 229 ; 12 D. L. R. 621 ; 13 
E. L. R. 163.— CAN. 

piii. .] — Millar w. Ellard, 

[1927] 2 D. L. R. 102.— CAN. 

p iv. Party intoxicated .] — 

SciioriELD V. Tummonds (1858), 6 
Gr. 568.— CAN. 

564 i. Contract of sale silent as to 

time dt mode of payment.] — Defts. hav- 
ing ratified by teiegram a contract made 
by their agents, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in tho terms of the 
bought note as to the time of delivery. 
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Defts.* letter of repudiation to their 
agents attempted to impose tei'nis as 
to the time for payment as a condition 
of aeeepting the alleged variation : — 
llrld : the contract was complete not- 
withstanding that tlio particular mode 
or time of payment was not stated. 

Gamp HELL v. Mahler (1919), 43 

O. L. H. 395 ; 14 0. W. N. 318; affd., 
15 O. W. N, 339.— CAN. 

PART III. SECT. 3. SUB-SECT, 2.— 
C. (a). 

599 i. Contract voidable.] — An agree- 
ment in writing by a wife to the provi- 
sions of her husband’s will in lieu of the 
statutory provisions : — Held : to have 
been obtained by duriiss & not a bar 
to her application for i-elief under 
Devolution of Estati's Act, 1920. s. 24. 
— lie Bursa w’s Estate. [19241 3 

W. W. U. 807.— CAN 

699 ii. .]— Burris v. Kiiind 

(1899), 29 S. C. K. 498.— CAN. 

PART III. SECT. 3. SUB-SECT. 3.— 
A. (a). 

611 vi a. .]— Kaohunath Pra- 
sad M. Sarju Prasad (1923), L. R. 
51 Ind. App. 101. -IND. 

r 1. .] — Whore by reason of 

the eonfidontial relationship existing 
between pitf. & deft. & the inllueiioe 
he was able to exert over her by 
asserting knowledge of matters which 
ho alleged could be used to her 
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613. Add. Annotation : — As to (3) Apld. Inche 
Noriah v. Shaik Allie Bin Omar, [1929] A. C. 
127. 

614, After this case add “ See^ also, Fraudulent 
& Voidable Conveyances, No. 834a.” 

630, Add. Annotation : — Consd. Inche Noriah 
V. Sliaik Allie Bin Omar, [1929J A. C. 127. 

636. Add. Annotation : — Consd. Inche Noriah 
V. fcJhaik Alhe Bin Omm*, [1929] A. O. 127. 

650. Add. Annotation: — Consd. Inclie Noriah v. 
Shaik Allie Bin Omar, [1929J A. C. 127. 

698. After this case add “ See, also, Fraudulent 
& Voidable Conveyances, No. 834a.” 

717. Add. Annotation : — Consd. Inche Noriah 
V. 8haik Allie Bin Ornar, |1929J A. C. 127. 

739. Add. Annotation : — Consd. Pontypridd Grdns. 
V. Drew (1920), 90 J. P. 109. 

741, Add. Annotation : — Refd. Albemarle Smiply 
Co. r. Hind, [1 928] 1 K. B. 307. 

74,3a, Outdoor relief afforded to pauper.] 

— Guardians \\dio sin)ply goods to a ^pauper 
by way of ordinary poor relief have no right 
to recov(‘r from the pauper the reasonable 


value of the goods so supplied. — Pontypridd 
Union v. Drew, [1927] 1 K. B. 214 ; 96 
L. J. K. B. 1030 ; 136 L. T. 83 ; 90 J. P. 
1G9 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 24 
L. G. B. 405, C. A. 

Sec, further. Poor Law. 

747. Add. Annotation : — Refd. Brandt v, Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 676. 

748. Add. Annotations : — Refd. Rederiakt. Trans- 
atlantic V. Compagnie Frangaise des Phos- 
phates de rOceanie (1926), 136 L. T. 619. 
Mentd. Layton v. General Steam Naviga- 
tion Co. (1923), 130, L. T. 662 ; Paterson 
Zochonis v Elder Dempster, [1923] 1 K. B. 
420 ; Lake v. Simmons (1926), 95 L. J. K. B, 
68(5 ; The Hayle, [1929] P. 275. 

I 750. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. C., [1929J 1 K. B. 737. 

763. Add. Annotation : — Generally, Refd. Meyrick 
V. Dyson (1925), 41 T. L. R. 368. 

766. Add. Annotation : — Refd. Importers Co. v. 
Westminster Bank, [1927] 1 K. B. 869. 


prejndicjc, wliich at the trial admitted 
Lad no exiHteuee, ho was enaliled to 
procure from jdtf. an oxf‘essive amount 
for Hcrvieca performed, whieii was paid 
bv her even after shi‘ Lad obtained 
indepoiident udMco, fdtf. muh lield 
entitled to recovc'r the same back, less 
a reuHonabl(‘ amount for tb(‘ Ht;rvi(;es 
piirformed. — Disiiicn v. (JLAUiiirt (18'J4). 
2.0 (). Ji. 493.— CAN. 


r ii. — .] — J{v WniTF, Kkrston v. 
Tank (187i;), 21 Gr. 221. -CAN. 


PART III. SECT, 3, SUB-SECT. 3.— 
A. (b) i. 

a 1 . ,]- An afred woman asked 

her son to imiulre into the state of her 
prop(‘rf,v. Bv his roiiort thoieon slic 
was induced to make a transfer of the 
property to him A' a fla.ua:liter -—TJchl : 
the mother was elearly edpable of fully 
understandmi;^ wluit she was doinf?, 
A there was no undue infliK'ma; or 
misr('i)resentuthm. A; proof ol inde- 
pendent. adviee was nnneeessarv to 
Hiipimrt tlie deed.- VVmii v. Whin 
(11. C.), I1U20J 3 N\ . W. It. 720.— CAN. 


PART HI. SECT. 3, SUB-SECT. 3.— 
A. (b) ill. 

so. IJoTUiiio miirtis causa io pansl 
priest — Po/u/.] — ItuiiAN r. WAi.Kia 
(N. B.), 11928J 4 1). L. B. 630.— CAN. 


PART III. SECT. 3, SUB-SECT. 3.— B. 

696 i. Onus pnpartif allcuin^j- Vnkss 
transaction primd facie uTiroiisriouahlc. | 
— Baoiitjva rii I’jiASAi) r. Sahjc 
Prasad (1923). L. H. .01 Ind. App. 101. 


PART III. SECT. 3, SUB-SECT. 3.- 
C. (a). 

716 i. Priiiriulcs on which rdi 
aruaifd. ]--U ni>i.:rwooI) r. Cox (1912 
21 O. W. B 7.07 ; 3 O. W. N. 1112 
26 O. L. Lt. 303.— CAN. 


722 i. Transaction voidable.] — CoLP 
V. Hunter (1911), l W. W. R. 314. — 
CAN. 

722 ii. Erwtn v. Snblgrove 

(Ont.), [19271 4 D. L. R. 1028.— CAN. 

PART III. SECT. 4, SUB-SECT. 1. 

741 xii. .] — Kilboun r. 

FoRhsTKR (1831). 1 Dra. 344.— CAN. 

744 i, From circ^ijnsiances .] — 

Rrc’E V. Burckhardt (1925), 36 

B. C. R. 101.— CAN. 

744 ii. — .] — Nortrern Ky. 

Co. V. JiiSTER (1867), 27 U. C. JL .07. — 
CAN. 

747 ii. .) — Held : an agrree- 

imuit l»y a ec>. to repurchase shari5s was 
established, as the conduct of the co. 
was (julB* Imamslsteiit with any other 
reason than that it intended & apTreed 
to repm chase the sliari»s.- Clarkr a. 
Langs A Roinus, Ltd. (1926), 37 
B. C. B. 77.— CAN. 

PART III. SECT, 4, SUB-SECT. 2.— C. 

u i. Contract to dig well.] — 

When a party contracts to bore a well, 
with a proviso that he is to bo paid a 
luoportjon of the price if it is a dry 
hole, tlierc is an implied promise to go 
l-lie distance his machinery will boii*, 
A if becauHo of a rock he docs not go 
that distanw it is not a “ dry hole,” A; 
iio is not entitled to payment. — 
Winkler A Martin r. IlURroN, 11920J 
2 W'. W. R. 982 ; 13 Sask. L. R. 335.— 
CAN. 

uii. .1 — Where a hole is 

caving in A rendering it dangerous 
for him to work, A a well -digger 
aliandons the work without having 
obtained water A witlioiil having gone 
to the full depth of his machine, ho 
is not entitled to payment for the 
work already performed. A well-diggor 
knows, &: must bo held to have assumed, 


these risks when he has not in his 
contract protected himself against 
such contingencies. — Savidan v. Lai*- 
LANTK, [1924] 3 D. L. H. 1089 ; 2 

W. W. R. 1222.— CAN. 

uiii. Contract for removal of 

night soil — Special provisions as to 
cleansing. 1 — TJeld : the contract was 
one entiiu contract A every provision 
in it for strict cleaiiUucss A disinftsction 
was of the very essence A uatim) of the 
contract.— Hunter v. West Maitland 
Municipal Council (1923), 23 S. R. 
N. a. W. 420.— AUS. 

PART III. SECT. 4. SUB-SECT. 2.— D, 

oi. .] — ^Anderson u. McIntyre, 

[1925] 3D L. B 948 —CAN. 

0 ii. Agreement to live on {&" work 

farm in cottsiderahon of father promising 
to devise farm.] — Held: the father 
having prevented the son from per- 
forming the work contracted for A 
discharged him from servic/C, the son 
was entitled to recover on a quanium 
meruit for the work done by him A 
money A materials furnished. — K en- 
ton V. Benton (1925), 52 N. B. 11. 
356.— CAN. 

Compare p. 395, case f i, post. 


PART III. SECT. 5, SUB-SECT. 2. 

h i. Agreement to accept land in 

satisfaction of dcFt .] — If eld • binding, 
though not in writing.— Fleming v. 
Duncan (1870), 17 Gr. 76.— CAN. 

h ii. Agreement to share com- 

mission.] — Held : Alberta Statutes, 
1906 (c. 27), not applicable. — Heaton 
V. Flater (1914), 27 W. L. R. 98 ; 16 
D. L. R. 78 ; 8 Alta. L. R. 21.— CAN. 

h iii. S. P. Karrar v. Sciiubert 
(1914), 29 W. L. R. 540 ; 7 W. W. R. 
189 ; 8 Alta. L. R. 21 ; 19 D. L. U. 
804.— CAN. 
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Part IV. — The Statute of Frauds. 


769. Add, Annotation : — Refd. Franco-British 
Ship Store Co. v, Compagnie dcs Chargeurs 
Francaise (1926), 42 T. L. B. 735. 

772. Add. Annotation : — Retd. Monnickendam v, 
Leanse (1923), 39 T. L. R. 446. 

776. Add. Annotations : — Refd. Newman v. Slade, 
[1926] 2 K. B. 328. Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 

793. Add, Annotation : — Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

803. Add, Annotation : — Mentd. Hall v, I. B. 
Comrs. (1926), 13.5 L. T. 759. 

810. Add Annotations : — As to (3) Consd. Bp A 
Bankruptcy Notice, [1024] 2 Ch. 76 Refd. 
Bawlinson v, Ames (1924), 69 Sol. Jo. 142. 

819. Add, Annotation : — As to (1 ) Refd. Agricultural • 
Wholesale Soc. v, Biddulph Histrict 
Agricultural Soc., [1925] Ch. 769. 

840. Add. Annotations : — Consd. Jacobs v. Batavia ‘ 

& General Plantations Trust, (1924] 1 Ch. 
287. Refd. Michael v, PhiUips (1923), 130 
L. T. 142. 1 

841. Add. Annotations : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [11)24] 1 Ch. 
287. Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

844. Add. Annotation : — Refd. Michael v, I’liillips 
(1923), 130 L T. 142. 

845. Annotations : — P'or “ Refd. Heilbut, Symons 
V, BuckleU^n, [1913] A, C, 30,” read “ Dbtd. 
Heilbut, Symons v, Buckleton, [1913] A. C. 
30.” 

Add. Annotation : — Refd. Collins Hopkins 
[192312 K. B. 017. 

845a. Parol warranty to let for certain pur- 

poses.] — Pltf., in an action for dama£r<\s for 
breach of w^arranty in connection with the 
letting to him of certain premises, all(‘ged 
that as a basis of negotiations which cul- 
minated in an agreement in writing wh^'reby 
defts. agreed to let pltf. agreed to take the 
premises in question, defts. verbally war- 
ranted to let the promises lor dancing 
purposes. Defts had no power to let the 
premises for such purposes without the con- 


sent of the superior landlord, & such consent 
was never in fact obtained. Pltf took pos- 
session under the agreement & expended con- 
siderable sums in alterations. now claimed 
to recover the amount of such expenses less 
the sums received by him during his x>os- 
session of the promises. There was no 
fraudulent misrepresentation : — Held : pltf. 
had failed to establish the all(*ged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let tor dancing & had been 
answered in the aflirmative, it would only 
have been evidence as to the subject-matter 
of the contract A could not control, vary, or 
add if) the ternis of the written contract. — 
CiiAWFORD V . White City B.ink (Newcasti.e- 
on-Tyne), Ltd. (1913), 29 T. L. B. 318 ; 57 
Sol. Jo. 357 ; 77 J. P. Jo. 111. 

Implied warranties.] — See, gen cr ally, 

Landdokd & Tenant, Vol. XXXI., pp. 176- 
181. 

859. Add. AntioiatUm : — Apld. Farr, Smith v. 
Messers (1927), 44 T. 1.. B. 48. 

859a. What amounts to — Reconstitution of 

action.] — l)i4(s. on Jan. 9, >924, agreed to 
8<‘ll a (]uaiitity of wood to a partnership 
lirm. The firm, being in linancj.il cliniiailties, 
formed a limited co., & uuly notified d(‘fts. 
On July 9 it was orally agreed that the new 
CO. should give (lefts, a cheque & three bills 
in res])(‘ct of tlie iud(J)te(in(\ss of the old 
lirm, ik that d(Tts. slioiild supply to tht‘ new 
co. th(‘ goods sold unfKT the contract of 
.Tan. 9, eSc accept the new co. as buyers of 
the goods. The ruiW co. subsequently gave 
to defts. the cliequo thr(je bills, but defts. 
did not delivtT the goods under the contract 
of Jan. 9 to the new co. The two partm^rs 
in the old lirm then brought an action 
against dt fts. for breacrh of the contract of 
J an. 9. J'o t hat action dcTts. put in a defence 
signed by couns(d in which they i)leaded, m 
j>ar. 3, that, it had bc‘en agreed by the con- 
tract of July 9 t.hat the new co. should give 
defts. on t lu‘ following Monday a cheque & 


PART IV. SECT. 1, SUB-SECT. 6.— A. 

770 i. PdJrtneruJnp aurcemcrit ^ — A 
contract for a partuorshlii to last Ioniser 
than a year Irt within "^tat. EraudB. — 
Hoffman r. Cohkn (Man.) (1014), 27 
W. L. R. 127.— CAN. 

sp. Aoreement to be performed before 
fixed date — Fixed date more than 
one year from agreemerU — Effect oj 
reneivals .] — In 192i deft, proniiaed to 
marry pltf. at a date not later than 
May, 1923. The promise was renewed 
from time to time up to May, 1922 ; — 
Held : the contract was one to bo 
performed within a year, & a memo- 
randum in writing to uatisfy Stat. 
Frauds was unueoessary. — C yr v. 
Dufault (1923), 55 O. L. R. 90.— 
GAN. 

gq. Whether alalutr bar to action 

for disHolution of partnernhip .] — Wong 
V. HOU, 11928J 1 W. W. R. 480 ; 39 
B. C. R. 425.— CAN. 

PART IV. SECT. 1, SUB-SECT. 6.— 
B. (a). 

•t. Agreement for partnership — 
For indefinite period.] — A written con- 
tract, which provides for the oon- 
tinuanoe of a partnership from its date 


until disKcilvcd by niuliial conHcnt, 
unle.st, previoubl> detornnnod by a 
spocilicd notice, is not an agreement 
that 16 not to be performed within tin* 
space of one y(*ar fiom the iiiaking 
within Instnimcnts Act, 1915, s. 228. — 
(Hnn 1 . Sklp. I1922J V. L. R. 5f51 ; 28 
L. R. 305 ; 44 A. L. T. I.— 

AUS. 


PART IV, SECT. 1, SUB-SECT. 6.— C. 

806 ii. A'. F . Dic’Kson r. .Tacqueb 
(1871), 31 U. C. R. 141.— CAN. 

812 i. To commence on follmouig 

day .] — ^A contract to serve for one year, 
the service to commenco on the dav 
next uft/cr that on which the eontruet 
is made, is not a contract not to be 
performed within a year -witliin »Stat. 
Frauds, s. 4 — Rkli.kk v. Ki.o’J'k 
(S ask ). [19171 1 W. W. R. 585.— CAN. 

820 ii. .] — A contract for 

service, under widch deft is to receive 
$700 a >ear, to be increased per year 
imtil it reaches $1,000,*’ iw a contract 
not to bo perfonned within a year 
within Stat. Frauds. — Fairgrievk v. 
O’Mullin (1896), 40 N. S. R. 216. 
CAN. 


823 ii. — — Sharv-mdJang agree- 
ment— (hmimcnccmcnt termination 
not staled. — Held: the contract ^^us 
one for seivict'H not to bo performt'.d 
wUliin one year from the making 
tiuTi'of, & therefore came within tin' 
Htatutc — H all v. G’dppstone, [1923J 
N. Z. L. R. 910.— N.Z. 

PART IV. SECT. 1, SUB-SECT. 7. 

838 1 . Pronii.se to pay debt of another 
--Hubseqveni credit given to guarantor 
as principal debtor- -Not entire .] — 
IJetd : as to goods supplied Ix'fore the 
alleged T*roTmse, the jiroinise was one 
to answer for the debf of another 
undoi Stat. Frauds was unenfotcealdo 
iiecause of the absence of e memo- 
randum m writing to snpjmrt it ; but 
as to goods supplied suliseijuenMy, 
aJthoiJgii tlio nccouiit uas continued 
m the buyer’s name, it was cslablishcd 
that the surety became the prin- 
cipal debtor & tlie goods were sup- 
plied on hiH account, & no memo- 
randum in writing was riHiuii*ed to 
enforce tlie claim. — liATEMAN & Mat- 
thews V. Sl'KNCElc, [19231 4 D. L. R. 
170; 10 Sask. L. R. 474 ; (1923] 1 
W. W. R. 1281.— CAN. 
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throe drafts, & that defts. would supply to 
the new co. instead of to the 6ld firm the goods 
sold under the contract of Jan. 0, & accept 
that co. as buyers of the goods. The plead* 
• ings were then amended & the action was 
reconstitut/<ed, the partners in the old firm 
being struck out So the new co. substituted 
as pltfs., & the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence & relied 
upon Sale of Goods Act, 1893 (c. 71), s. 4, 
as a defence to that amended action : — Held : 
(1) par. 3 of the original unamended defence 
which was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Lucas v. Dixon, 
No. 859, ante, — Farr, Smith & Co. v, 
Mehskrs, Ijtd., [1928] 1 K. B. 397 ; 97 
L, J. K. B. 12C ; 138 L. T. 154 ; 44 T. L. R. 
48 ; 72 Sol. Jo. 14 ; 33 Com. Cas. 101. 

862, Add. Annotation: — Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

888. Add. Annotation : — As to (2) Refd. Chilling- 
worth V. Esche (1923), 129 L. T. 808. 

892. Add. Aiinotation : — Dlstd. McDonald v. Nash, 
[1924] A C. 625. 

893. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. C. 025. 

900. Add. Annotation: — Consd. Farr, Smith v. 
Messers (1927), 44 T. L. R. 48. 

900a. .J — Farr, Smith & Co. v. Messers, 

J/n>., No. 859a, ante. 

900b. Contract rectified by court — On ground of 
mistake.] — Where owing to a mistake com- 
mon to both parties to a contract in writing 
it does not express the true bargain between 
the paities, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 66), to rectify 
the contract & to order specific performance 


of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds. — U.S.A. t». Motor 
Trucks, Ltd., [1924] A. C. 196 ; 93 L. J. 
P. 0. 46 ; 130 L. T. 129 ; 39 T. L. R. 723, 
P. 0. 

914. Add. Annotation : — Consd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

923a. Agreement to remain in force so long as 
another agreement continued.] — Defts. agreed 
* in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.* profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
co. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it : — Held : 
the two agreements were sufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ton years. — Franco- 
Brittsh Ship Store Co., Ltd. Comp.aqnie 
DES CUARGEURS Francaise (1920), 42 T. L. R. 
735. 

924. Add. Amioiation : — Refd. Frauco-British Ship 
Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R, 735. 

930. A dd. Annotation : — Refd. Cohen v. Roche 
(1920) , 95 L. J. K. B. 945. 

933. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 

956. Add. Annotation : — Refd. Reading Trust v, 
Spero (1929), 40 T. L. R. 117. 

980. Add,. Annotation : — Consd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 

983. Add. Annotation : — As to (2) Refd. Chilling- 
worth V. Esche (1923), 129 L. T. 808. 


PART IV. SECT. 2, SUB-SECT. 3. —A. 

900a i. Contract rectified by court.] 
— A« asraiuBt a def«nw of Stat. Frauds, 
tbo ct. has no power to I'oform a 
writing & then decivo bpcclflo per- 
fornianco of it aw reformed. — Sweitzer 
V. Granger (1923), 54 O. JL. R. 70. — 
GAN. 

sa. Order in Council.] — Held : an 
Order in Council ought to bo regarded 
OH a Humoiont expression In writing of 
an agixjcnieut to pay on the part of 
the Crown. — Lamaure & Co. v, R., 
[1923J Exeb. C. R. 174.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— B. 

tb. Contract not absolutely recog- 
nised — Alleged vanaiion of terms .] — 
Doft.’u agents lu A., on Oct. 14, 1914, 
telegraphed to deft, in business in 
O., that they had sold to pltfs. a car- 
load of apples for shipment on openmg 
of navigation. On Oot. 16, deft, 
answered accepting. On that day the 
agents sent deft, a bought note, 
stating the terms of oontraot as in the 
telegram, with additions. On Oct. 20, 
deft, wrote to the agents ; “ 1 will 
return contract, as I find you have 
worded oontraot ‘ opening of naviga- 
tion 1916.* I will not accept contract 
on these terms unless they will pay 
for the goods when packed ** ; — Held : 
if the terms of the oontraot had not 
suffloiently appeared by the telegrams 


& the bought note, the letter of Oct. 20 
would have supplied a sulficieut nieino- 
randiun to satisfy Stat. Frauds, 
although it contained a repudiation 
of the contract. — Campbell v. Mahler 
(1919), 43 O. L. R. 395 ; 14 O. W. N. 
348 ; affd., 15 U. VV. N. 339.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— 

0. (a). 

923 j. Letter referring to previous 
correspondence — Contract constructively 
assented to </i.cre<n.]~Vendor*8 solr. 
wrote to purchaser's solr. : “ B. informs 
me that ho has agreed with R. for the 
sale to him of his holding in fee- 
simple for £10,000. Under these 
circumstances we think It would be 
possible to reasonably limit the title.** 
The uoxt day purchaser's solr., in 
acknowledging the letter, stated : 
" The simple agreement arrived at 
heroin appears in the first part of your 
letter, &: 1 suggest that we can dispense 
with any further agreement ** : — 
Held: the latter letter constituted a 
note or memorandum sutficiont to 
satisfy Stat. Frauds, although the 
writer had no intention to sign one. — 
Clonourry (Lord) v. Laffan, [1924] 
1 I. H. 78. — iR. 

PART IV. SECT. 8, STO-SECT. 8.— 

0. (b). 

fi. From purchaaer to paHntr — 

Stating terms of purchase.}— In an 

446 


action against D , claiming damages 
for breach of contnict to purchase 
bunds, a telegram from D. to his partner 
was pro<luced saying, “ 1 absolutely 
bought them yesterday aft-er our phono 
conversation, they agr(3oing to our 
terms " : — Held : parol evidence was 
properly received to show that terms 
had boon stated by D., over Ids signa- 
ture, that they were the only terms & 
were those referred to in the tel^am, 
& the two constituted a sufflclenb 
memorandum within Stat. Frauds. — 
Doran v. McKinnon (1916), 53 8. C. R. 
609.— <3AN. 

PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

971 1. General rule.] — A writing is 
not sufficient to make a contract of 
purchase of land comply with Stat. 
Frauds unless the parties to the con- 
tract are specified in the writing, 
cither nominally or by description or 
reference, Sl in such a manner that 
there can bo no fair or reasonable 
dispute as to their identity. A letter 
signed by a purohascr, addressed to 
persons who are the vendor’s agents, but 
not mentioning the vendor, 8c there 
being nothing creating a contract 
binding upon the agents i>ersonally, 
is not sunloient to make a oontraot 
enforceable against purohasbr under 
Stat. Frauds. — Mahler v. Barker, 
[1924] 3 D. L. R. 292 ; 9 W. W. R. 
^6 : 34 B. 0. R. 13d.--0AN. 
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996. Add. Annexation: — ApW. Be Howden & 
HyBlop’s Contract, [1928] Ch. 479. 

999. Add, Annotations :—As to (2) Apld. Chilling- 
worth V, EscBc, [1923] 1 Ch, 676. Folld. 
Monnickendam v. Leanse (1923), 39 T. L. R. 
446. Generally, Refd. Bernard v, Williams 
(1028), 139 L. T. 22. 

1002. Add. Annotation : — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

1017. Add. Annotation : — Refd. Dominion Press 
V. Customs & Excise IMLinister, [1928] A. C. 
340. 

1022a. .]— On Nov. 21, 1918, pltf. paid deft. 

£10 & received the following receipt : “Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.” Pltf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft, verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase -money : — Held : the receipt was a 
sufficient memorandum of the verbal con- 
tract. — Auerbach v. Nelson, [1919] 2 Ch. 
383 ; 88 L. J. Ch. 493 ; 122 L. T. 90 ; 35 
T. L. R. 655 ; 63 Sol. Jo. 683. 

1027a. .] — UowARD V. Okeoveh (1778), 3 

Swan. 482 ; 36 E. R. 933. 

1031. Add. Avnoiaiion: — Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 137 L. T. 165. 

1032. Add. Citations .-—92 L. J. Ch. 698 ; 129 
L. T. 659 ; 39 T. L. R. 676 ; 67 Sol. Jo. 
638, C. A, 

1059. Add. Annotation : — Refd. Chillingworih v. 
Esche (1923), 92 L. J. Ch. 461. 

1063. Add, Annotation Refd. Rye v. Purcell, 
[1926] 1 K. B. 446, 

1068. Add. Annotation : — Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation : — Refd.* Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1077. Add. Annotations : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 915; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add. Annotation : — As to (1) Refd. Koenigs- 
blatt V. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. A nnotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1092. Add. Annotation : — ^Refd. Cohen v. Roche 
(1926), 96 L. J. K. B. 945. 


1104. Add. Annotation : — Refd. Chaney v. Maclow 
[1929] 1 Ch. 461. 

1107. After this case add See, also. No. 1123a, 
posU* 

1100. Add. Annotation : — Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1119. Add. Annotations : — Refd. ChiUingworth v. 
Esche, [1923] 1 Ch. 576 ; Monnickendam v. 
Leanse (1923), 39 T. L. R. 445. 

1121. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 915. 

1123a. Purporting to enclose engrossment — 

Coupled with engrossment.] — Circumstances 
(see Landlord & Tenant, No. 396a, post) 
in which : — Held : there was a sufficient 
memorandum of an oral contract. — H orner 
V. Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 
573 ; 129 L. T. 782. 

1125. Add. Annotation : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1170. Add. Annotation : — ^Apid. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1172. Add. Annotation : — Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

1174. Add. Annotation : — Mentd. Jacobs r. Batavia 
& General Plantations Trust, [1924] 1 Oh. 287. 

1176. Add. Annotations : — As to (1) Consd. Re A 
Bankruptcy Notice, [1921] 2 Ch 76. As to 
(2) Refd. iiawlinson v. Am^s (1924), 69 Sol. 
Jo. 142. Generally, Refd. Houghton v. Not- 
hard, Lowe &; Wills (1927), 44 T L.U. 76. 

1178a. .] — In cases utider Stat. 

Frauds the general principle has been, not 
that the legislature has avoidtnl contracts 
which are not made in accordance with the 
forms prescribed in Hie Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
under Stat. Frauds, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the pai’ty who has made the part per- 
formance, or who has received a part per- 
formance, from taking advantagi' of the Act 
(Atkin, L.J .). — He A BANKRUFrcY Notice, 
[1924] 2 Ch. 70 ; 93 L. J. Ch. 497 ; 131 L. T. 
307 ; 08 Sol. Jo. 458 ; [1924] B. &; C. R. 188, 
C. A. 

A iuu)tut%o7i : Refd. Huddorsllold Fino Worsteds v. Todd 
(11125). 134 L. T. B2. 

• 1184a. S. P. Croyston v. Banes (1702), Prec. Ch. 
208 ; 24 E. R. 102. 

Amwlaiion : — Consd. Rondeau r. Wyatt (1792), 2 Hy. 131. C3. 


PART IV. SECT. 2. SUB-SECT. 4.— 

B. (1). 

1027 ii. Admission of existence 

of contraci,\ — Vendor’s solr. wrote to 
purohaser’s solr. : “ B. inforiiis in© 

that he has agreed with R. for the sale 
to him of his holding in fee -simple for 
£10,000. Under those ciroumstances 
wo think It would bo possible to 
reasonably limit the title. *’ The next 
day purchaser’s solr. in acknowledging 
the letter, stated : “ The simple agree- 
ment arrived at herein appears in the 
first part of your letter, k I suggest 
that we can dispense with any fm*ther 
agreement ” : — Held : this letter con- 
stituted a note or memorandum signed 
by purchaser’s agent siiflaoiont to 
satisfy Stat. Frauds, although he had 
not been speoifically authorised to 
sign such a memorandum, & in writing 
the letter had no intention to sign one. 


— Cloncurry (Lord) v. Laitan, 
[1924] 1 1. K. 78.~IR. 

PART IV. SECT. 2. SUB-SECT. 4.— 
B. (d). 

q. Read now “ 1034i.” 

1034 ii. Share 'milking agree,' 

ment.] — Held: an incomplete memo- 
randum of the terms of the contract, & 
the result was tho same as if there 
were no memorandum at all. — H all 
V. Goldbtone, [1923] N. Z. L. R. 916. 
—N.Z. 

1036 Ii. Share-milking agree- 

menU '\ — Hai.l v. Goldbtone, No. 
1034 ii., ante.— N.Z. 

PART IV. SECT. 2, SUB-SECT. 6.— A. 

1062 i. Parol acceptance of 

written offer .] — Subsequent oral recogni- 
tion of a memorandum previously 
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signed, as confninjng all the tonne of 
tho contract, ie a eutllclont complunico 
with Stat. Frauds. — Friedman v. 
Mayer (1913), 25 W. L. JL 551; 5 
W. W. R. 168; 14 V. L. Li. 154; 7 
Alta. L. R. 60.— CAN. 


BO. Sale At resale — No signal arc by 
eub-purefiaser.] — Held: uhero Stat. 
Frauds applied liability could only ho 
eBtabllshod by an acknowlodgniont 
in writing. — Worddinuton v. Bush, 
[1923] 3 D. L. K. 884 : 32 B. C. R. 
434.— CAN. 


PART IV. SECT. 2, SUB-SECT. 6. — ^A. 

1144 ii. J — Barol evidence 

received to show that terms had been 
st^ti^d bv a purchaser over his signature 
& wore those referred to in a telegram 
from him to liis partner. — D oran v. 
McKinnon (1916), 63 S. O. R. 609- — 
CAN. 



Cases 1186—1269. English and Empire Digest Supplement. 


1185. Add. Citation : — sub nom. Child v. Comber, 
3 Swan. 423, n. 

1186a. .] — Hosier v. Read (1724), '9 Mod. 

Rep. 86 ; 88 E. R. 332. 

1213a. Refusal to pay for instalments until 

whole work published.] — A purchaser con- 
tracted to i)urchase a series of engravings 
from pltfs., the - publishers, by signing a 
(iircular to the following efiPect : ‘ Please 

cnt^er my name as a subscriber for ‘ The Cries 
of London,’ to be sent to me as published, 
the price of each of the thirteen plates, 
£10 10,s.” After })ltfs. had delivered the first 
four plates of the scries, they called on 
deft, to pay for them, but he refused to do 
so till tlic entire set was published & de- 
livercMi ; — Held : the words “ to be sent to me 
as published ” made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately. — 
Howejx V. Evans (1926), 134 L. T. 570 ; 42 
T. L. B. 310, I). C. 

1214. Add. Citations .*—[19231 2 K. B. 723 ; 92 
L. J. K. B. 880 ; 129 L. T. 830. 

1217a. Anon {circa 1678), 1 Eq. Cas. 

Abr. 20, pi. 5, Ii. C. 


1217b. .] — Anon, (circa, 1680), cited in 1 

Eq. Cas. Abr. 20, pi. 5 ; 21 E. R. 842, L. C. 

Annotation: — Refd. Maxwell v. Montaente (1720), Preo. Cb. 

526. 

1234a. .] — Stat. Frauds not pleadable where 

the agreement is executed in part. — ^Ayles- 
pord’8 (Earl) Case (1727), 2 Stra. 783 ; 
93 E. R. 845. 

Annotation: — Oonsd. Whitchurch v. Bevis (1789), 2 Bro. 

C. C. 559. 

1235. Add, Annotation : — Consd. Rawlinson v, 
Ames, [1925] Ch. 96. 

1245. Add. Annotation : — Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1247. Add, Annotation : — Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1248a. .] — Re A Bankruptcy Notice, No. 

1178a, ante. 

1263a. .] — In an action for the specific 

performance of an agreement, where it does not 
appear from the stat-ement of claim whether 
the agreement was in writing or not, a defence 
founded on the Stat. Frauds cannot be 
raised by demurrer. — Futcher v. Futcher 
(1881), 50 L. J. Ch. 735 ; 45 L. T. 306 ; 29 
W. R. 884. 

1269. Add, Annotation : — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


PART IV. SECT. 3, SUB-SECT. 3.~A. 

1195 ii. .1- A common law acMou 

for a balaiKSf of the purchaHC money 
of land Hold imder a vei bal ajrreo- 
menl cannot btJ maintained, although 
the deed has been delivered. — 'Mc'MiL- 
l.AN 15. WILLIAJVIS (1894), 9 Man. L. II. 
G27.~-CAN. 

PART IV. SECT. 3, SUB-SECT. 3.— 
B. (a). 

1200 ii. .] — An item in an 

account Htuted, being a sum charged 
for the price of a lot of land, does not 
make It. incumbent on pltf. to prove 
the agivemcnt respect ing such land to 
have heen made in writing. — Dalton 
r. Boras (1820), Tay. 281. —CAN. 

PART IV. SECT. 3, SUB-SECT, 3.~ 
B. (d). 

f i, Aifrrvmcnl to work in cnri- 

stdvratum of cinjdoyer pr(rnn.*nn{/ to 
devose realty— Lialnlify for sen lecs 
rendered J — Held : tlie employee was 
entitled to eompensution on a quantuw 
mcrud for work performed Ik serviees 
rendered for deceased employer . — He 
Merton, Mekion r. Okay (S\rk.), 
1192.^1 4 1). D. B. 887 ; [1925] 3 

W. W. 11. G5C —CAN. 

Compare p. 391, case c ii, ante. 

t ii. Vahie of services — Adniissi- 

hility of rontroct.] — In an action brought 
ou a qimntnm rneniit for work done & 
services rendered evidence was given 
of an agreement, not in writing, 
whereby deft, agreed to pay a certain 
weekly salary & also a sum of £200 at 
the end of two years ; it was also 
proved that deft, had paid the weekly 
salary but had refused to iiay the sum 
of €200 ; — Held : although the parol 
aCToement was one to which the pro- 
visions of Stat. Frands were applicable, 
it was nevert-beless admissible as evi- 
dence of the value of pltf.’s services. — 
Wahi) V. Griffiths Brothers, Ltd. 
(1928), 28 S. B. N. 8. W. 425 ; 45 
N. S. W. W. N. 130.—AUS. 

PART IV. SECT. 3, SUB-SECT. 4.— A. 

1217 i. Omeral rule.] — Stat. Frauds 


ik Mineral Act, B. C., s. 19, will not 
be allowed to bo made instniments of 
fraud. — Roberts v. Roberts, [1923] 
2 W. W. R. 137.~CAN. 

1225 i. Conveyance of 'interest in lamJ 
— Whether evidence of trust admissible.] 
— Smith v. Benor (1913), 24 O. W. R. 
521 ; 4 O. \V. N. 985 ; 10 D. L. B. 
824.— CAN. 


PART IV, SECT. 3, SUB-SECT. 4.— 

B. (a). 

1237 viii. .] — The 

art of part performance relied on must 
he unequlvocHlly referable to thengn^e- 
ment alleged. — Tilley v. Cleary Sc 
Hevdf.Rson (1887), 7 Nfld. L. B. 
209.— NFLD, 

1237 ix. .] — In order 

to enforce specific performance of an 
oral contract, whereby deceased pro- 
mised t(» devise land to another iri 
eoii.si<J<5rat.ion of the latter working for 
decoarsed until the latter’s deatJi, the 
acts relied on as part perforniance 
excluding Stat. Frauds must be un- 
oq 111 vocally referable to the contract 
asserted. 

The fact that a son left his employ- 
ment & lived & worked on Ids father’s 
farm for ton years without drawmg 
wages : — TIrld : not to point un- 
mistakably to a contract by tlio father 
to leave his property to the son, & the 
alleged contract, not being evidenced 
by WTitiiig, w^as not enfoiveablo. — He 
Meston, Mbston V. Gray (Sask.), 
[1925] 4 I). L. R. 887 ; [1925] 3 

W. W. R. 6.56.— CAN. 

1237 X. .] — A mother 

undertook verbally to make a will 
leaving to hor son W. two farms In D., 
& thorebv Induced W. to convey his 
farm in B to A. & to pay A. £200. 
She aft^‘l'v^a^ds made a will which gave 
cfTect to this verbal imdertaklng, but 
subsequently revoked it, leaving W. 
merely a life interest in the two farms : 
— Field : there was a sufilcient act of 
part performance by W. to take the 
case out of the operation of Stat. 


Frauds — L owry v. Rkid, [1927] N. 
142 — IR. 

1237 xi. .]— Where 

Uici*e w^as a parol agreemimt between 
I>ltf. & deft, to the effo(!l. that pltf. 
would grtuit a permanent, lease to deft, 
m rcispect of a piece of land, & where 
no lease was either executed or 
registered, but deft, was put into 
possession & erected structures thereon 
to pltf.’s knowiedge, where it appeared 
that pltf. must have realised deft, would 
not nave constructed the same unless 
he was assured of the possession of a 
permanent right in the land, & that 
if the intention of pltf. was not to 
grant such a lease It might reasonably 
bo expected that he would have 
objected to the construction of such 
a building : — Held : in a suit of eject- 
ment by the lessor, that deft, not having 
obtained a lease in oiinformity with the 
provision of Transfer of Proiicrty Aet, 
H. 107, road with Registration Act, 
8. 49, can resist ejectment, only if the 
case can be brought within the rajige 
of one or other of those princijjlcs of 
equity wideh have been held to apply 
to this country. — Aniff v. .Iadu Nath 
Majumdar (1928), I. L. K. 55 Calc. 
1090.— IND. 


PART IV. SECT. 4 . 

1258 i. Since Judicature Acta — 
Necessit'u for pleading statute .] — In an 
action claiming damages for conversion 
of goods, if it appears that the title to 
the goods is based on a contract, deft, 
may urge that such contract is void 
under Stat. Frauds, though no such 
defence Is pleaded. It is only where 
the action is between the parties to 
the contract, which one of them seeks 
to enforce agabist l.ho other, that deft, 
must plead Stat. Frauds if ho wishes 
to avail Idmself of it. — Kent v. Ellis 
(1900), 31 S. C. R. 110 ; 32 N. S. R. 
549.— CAN. 

1258 ii. .1— The defence of 

Stat. Frauds cannot bo raised, unless 
it has been pleaded. — D oahnion Meat 
Co. V, Jameson (1917), 12 Alta. L. R. 
353.— CAN. 
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Vol. xn. -Contract. Cases 1274—1642. 


Part V. — Consideration. 


1274. Add, Annotation . — Refd. Jones v. Waring 
Gillow, Liy2(>] A. (\ 070. 

1285a. Promise to pay debt for which pro- 
misor not liable — Agreement void.] — 

Breaths Y v. Andrew (1887), 7 Ad. & El. 
108 ; 2 Nev. k, P. K. B. 114 ; Will. Woll. k 
Dav. 481 ; C L. J. K. B. 199 ; 1 Jur. 526 ; 
112 E. K. 411 

1285b. Promise to employ person — No 

obligation on promisee to act.] — Held : there 
was no consi (iteration tor tlio agreement. 
Payne v. New South Wales (Joal & Intfr- 
COLONIAL Steam Navkjation Co. (1854), 10 
Exeh. 283; 24 L. J. Ex. 117; 156 E. R. 

vniioiaiioji Refd. Kelncr u. liaxtor (18(>fi), L. R. ‘J C 1’ 
174. 

1299. Add, Annotation : — Refd. MclJonald v. Niish, 
[1924] A. C, 625. 

1350. Add. Annotation,^ : — Refd. Kennedy v. 1 
Thomasst'n, [19291 1 Ch. 126. Mentd. Elles- 
mere V. AVallaee, [1929] 2 Oh. 1 ; Weddle. 
Beck V. Hackett, ( 1929] 1 K. B. 321. 

1352. Add, Annotation : — Refd. Crediton Gas Co. 
u. Crediton U. C., [1928] Ch. 447. 

1383. Add, Annotations : — Refd. Cohen v. Sellar, 
[19261 I K. B. 53(i ; Bil<*v r. Brown (1929), 
98 J.. J. K. B. 739. 

1388. Add. Annotation : — Mentd. Sweet v. Wil- 
liams (1922), 128 L. T. 379. 

1421a. - — By agent of joint owner of chattel to 
co-owner — Part of proceeds of sale of chattel.] 
— Held : sulli (Rent consideration, for a promise 
to deliver to tlie agent a bill of exchange or 
the equivalent amount in cash. — SuiiTEES v. 
Lister (1861), 7 H. & N. 1 ; 30 L. J. Ex. 
309 ; 158 E. R. 367. 

Annotation : — Mentd. r. Ni*n Zc'aland Alford E.state 

Co (ISSH), 32 Ch 1). 20(5. 

1432a. Agreement to grant annuity.] — A mutual 
agreement by several to grant an annuity 
to a third party may bt* a considi^ration 
sunicierit to support the grant. — Bentley 
V. Mackay (1862), 31 Beav. 143 ; 31 L. J. Ch. 
697 ; 6 L. T. 632 ; 8 Jur. N. S. 857 ; 10 
AV. K. 593 ; 54 E. R. 1092 ; affd., 4 Do G. E. 
& J. 279, L. JJ. 

1459a. .] — S., a customm* of bkpt., a stock- 

broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 


whic-h bkpt., on Dec. 18, 1923, recovered 
jiulgnK'Dt. Later, S. became similarly in- 
debted to bkpt. in a further sum. On Jan. 15, 
1924, bkpt. assigned both delits to W. to 
secure £500. covenanted with him that, in 
the event ot bis refraining from giving notice 
of the assignment to S., lie, bkpt., would, on 
payment of the debts or any part thereof, 
baud the cheque or other lorm of paymenu 
to W. In Mar. 1924, J., who acted as solr. 
lor both bkpt. & W. in tlie matter of the 
assignment, on the instructions of both 
without disclosing same, made an agreement 
with S. for the liijuidation of tl.e two debts, 
whereby S. undi'rtook to pay the aggregate 
amount thereof by monthly instalments, the 
lirst instalments being allocated to the pay- 
ment of the later of tlie two debts A the 
subsequent ones to the payment of the 
judgment debt ; k S. further agreed to 
delivtir promissory notes ])ayahle to bk)>t. or 
ordtu’ to (‘over lh(‘ instalments allocated t(> the 
latei* debt. J. receiv(‘d the notes from H. 
as agent of W., collected th(‘ amounts as they 
fell due on the notes k paid i>art tliereof to 
W. k retained the balance. After payment 
J. retunu'd the notes to S. to be cancelled : 
Held, : the forbearance of W. fui the strength 
ol the deposit of t]i(‘ notes to sui‘ k his 
acceptance ot the instahmmls constituted 
sutUcient considt'ratioii for the deposit of the 
notes.— AV Wethered, A.r p. Salaman, 
11926] Oh. 16)7 ; 70 Sol. Jo. 321; sab norn. 
lie Wetiiericd, Ejc p. Salamvn’?^ Trustee, 
Trustee v. Banue, 95 L. J. IHi. 127 ; 134 
L. T. 264 ; [1925] B. A V. R. 265. 

1460. Add. Annotation : -Cons^. Burrell v. Levon 
(1926),. 42 T. L. R. 107. 

1462. Add. Annotation: Refd. Hyde v. Tyler 
(1926), 42 T. L. R* 442. 

1475. Add. Amwlation: — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. K. 625. 

1525. Add. Annotation Reid. Biirreli v. Leven 
(1926), 42 T. L. R. 407. 

1527. Add. Annotatio7is Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32; Mentd. 
Greenhalgh v. Union Bank of Manchester, 
[1924J 2 K. B. 153. 

1542. Add. Annotation -Reid. Burrell v. Leven 
(1926), 42 T. L. R. 407. 


PART V. SECT. 1. 

1274 iv. .J — A ffoocl cauHO of 

actiou cau be founded on a promise 
made seriously & deliberately <fc with 
the intention that a lawful obligratiou 
should bo established. — C oxuadie v. 
Uoussouvv, [UJlUj App. D. 279. — 
S. AF. 


PART V. SECT. 2. 

1276 xiv. .1— Pltf.*s goods heing 

about to be sold under a distress for 
rent. It was agreed between pltf. & 
deft, that if deft, would go to the 
sale & purchase the goods, pltf. would 
at a future day repay him the price 
& interest, when deft, was to give him 
the goods. Deft, went to the sale & 
piu“chasod the goods ; but, although 
some months afterwards pltf. tendered 
the amount & interest, deft, did not 
deliver the goods : — Held : there was 
no contract on which deft, could be 
J.S. 


held liable for damages.— Ttmmixs v. ®^1 » Man. L. K. 239. 

Suicri.ES {J87(i), 2G C. P. 49.— CAN. CAN. 


PART V. SECT. 3, SUB-SECT. 2.— A. 

sd. r romise to allow offer of option 
to promisor. \ — A promise to allow a 
third p irty to oltei the promisor an 
option on shareb does not const itule 
a valuable consideration. — Giuhon v. 
McVeioii (No. 1), 119221 1 W. W. It. 
1.01.— CAN. 


ART V. SECT. 3, SUB-SECT. 2.— 
B. (a). 

si. Abandonment of claim.]— Whore 
,iiy question aribiiig between the parties 
lU a previous verbal agroiuneut liad 
»een comiiromised, & the eompromlbe 
tu bodied in a written agreement 
leld : sufficient consideration for the 
oinpromise was an abandounicnt of 
. claim bv each party. — Bilodeau v. 
IoLean, *[19241 3 D. L. It. 410 ; 2 
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PART V. SECT. 3, SUB-SECT. 3.— A. 

1445 iii. .] — :RIobekly ?• Baines 

U Siioima (1857), 15 U. C. H. 'Jo.— 

CAN. 


\RT V. SECT. 3, SUB-SECT. 3. — 
B. (a). 

1453 iii. .l--VVhorc a eri’ditor 

■diits an evteiihion of linu‘ for pa> - 
cut ot a past due debt. N at the same 
me obtain.s from (1( btor B(‘ennty foi 
le debt, the proi)er inlerenee to be 
ravvu. 111 the abMMU-e of evalence to 
le contrary, is that the extciibion was 
•anted as a result of the creditor's 
itaimng the 

f4 • [1927] 2 ■ W. It. 170, 21 

isle. L. It. 478.— CAN. 
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Cases 1650— 1914a. English and Empike Digest Supplement, 


1550. Add. Annotation: — Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. BOO. 

1565. Add. Annotation : — ^Mentd. Be A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. 

1578. Add. Annotation : — Consd. Hyde v. Tyler 
(1920), 42 T. L. R. 442. 

1590. Add. Annotation : — Refd. Ilall v. I. R. Comrs. 
(1920), 135 L. T. 759. 

1594. Add. Annotation : — Mentd. Lewis v. McKay, 
Algate V. Viigler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 

1630. Add. Annotation : — Consd. Rose & Frank 
Co. V . Crompton, [1923] 2 K. B. 201. 

1641. Add. Annotation : — Consd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
Co„ 11924] 1 K. B. 576. 

1659. For “ (1549) ” read “ (1850).** 

1660. Add. Annotation : — Mentd. He PinfyO Leite, 

y. i>es Uln^aes, [191^9] 1 Ch. 2'^i. 

1662. Add. Annotaiwns :—Jietd. The Lord Strath- 
cona, [1925] P. 143. Mentd. Palmolive Co. 
(of Engliind) v. Freedman (1927), 44 T. L. R. 
80. 

1701. Add. Annotation : — Refd. Re Wethered, 
Rx p. Salaman, [1920] (>h. 107. 

1702. Add. Annotation : — Mentd. Re Lloyd’s 
Furniture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

1740a. 1 .] — Promise by a father to his 

son-in-law after the marriage raises a con- 
sideration. — Maiish V . Kavenford (1587), 
Cro. Eliz. 59 ; 78 E. R. 319 ; avb nom. 
Marsh & Rainsford’s Case, 2 Leon. 111. 

Annoiationii Townsend r. Hunt (1G35), Cro. Car. 

408. Refd. r. BnlljiiKhaui (1509), Cro. Eliz. 715; 

A.-C. V, Royal Otaicge oi Phyfileiaiie (1861), 30 L. J. Ch. 

757. 

1741. Add. Annotation : — Mentd. Venn v. Tedesco, 
[1920] 2 K.B. 227. 


1817 Add. Annotation: — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1822a. .] — R. V. Lopen (Inhabitants) 

(1788), 2 Term Rep. 577 ; 100 E. R. 310. 

1828a. .] — Garbrey v. Brown (1588), 

Gouldsb. 94 ; 75 E. R. 1018 ; svb nom. 
Browtne V. Garborouoh, Cro. Eliz. 63. 

1837. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

1838. Add. Annotation : — ^Refd. Cohen v. SeUar, 
[1926] 1 K. B. 536. 

1839. Add. Annotations : — Mentd. The Empress 
(1922), 92 L. J. P. 42 ; Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451 ; Pratt v. 
Patrick, [1924] 1 K. B. 488. 

1871. Add. Annotations : — Refd. Ki*editbank Cassel 
G. m. b. H. V. Schenkers, [1920] 2 K. B. 450; 
Houghton V. Nothard, Lowe & Wills, [1927] 
X K. B. 246. Mentd. Underwood v. Bank of 
Liverpool & Martins, Underwood v. Barclays 
Bank, [1924] I K. B. 776. 

1876. Add. Annotation : — Refd. Home &; Colonial 
Insce. V. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

1877. Add. Annotation : — Consd. Rowland v. 
DivaU, [1923] 2 K. B. 600. 

1878. Add. Annotation : — Consd. Rowland v. 
Divall, [1923] 2 K. B. 600. 

1887a. Add. Citations ;~[1923] 2 Ch. 452 ; 92 
L. J. K. B. 944 ; 129 L. T. 624 ; 67 Sol. Jo. 
656. 

1888. Add. Annotation : — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

1905. Add. Annotations : — Consd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. Refd. Monnicken- 
dam V. Leanse (1923), 39 T. L. R. 445; 
Bernard v . Williams ( 1928), 139 L. T. 22. 
1914a. S. P. Anon (1538), Bro. N. C. 16 ; 73 
E. R. 853. 


PART V. SECT. 3, SUB-SECT. 4.— A. 

1570 i. DisconUnnaiicv of artion .] — 
T. a luomher of a Holrs/ iiartnorsliip. 
borrowod luonoy on the credit of the 
partiKsrship, without the kiiowloduo or 
conHcnt of the rcmaiuinM: partner, W. 
A deiuand haviiifr been made by the 
lender ajrainst both partrierw for inpay- 
ment of the amount of the loan, a 
coinT)romise was arranged between tlie 
lender & ^V. of the claim against tbo 
latter. Subsequoiitly the lender took 
action against W. to recover the balance 
of the loan on tlie ground that the com- 
I)romise arranged was without con- 
sideration & he was not bound thereby : 
— Held : W. entered into the com- 

1 )roniis(‘ in the honest belief that he 
lad a good tlefonce to the claim, & 
tills fact was sulDclent to constitute 
a valid consideration for the com- 
T)roiuise. — O’O ovnou v. Waldecrave, 
11928] N. Z. L. li. 480.— N.Z. 

PART V. SECT. 4. 

a i. -*.] — Inadequate con- 
sideration alone Is not sufficient to 
justify setting aside a sottlernent, the 
iuadecjnacy not being so gross as to 
prove fraud or inipo'^ition. — GissiNn 
r. Eaton (T.) Co. (1911), 20 O. W. H. 
324 : 3 O. W. N. 219 ; 25 U. L. 11. 50. 
— €AN. 

1653 i. Whether consideration ode- 
Oreenham v. Wati' (I8C6), 
25 U. C. R. 365.— CAN. 

PART V. SECT. 5. 

sk. Third party to jbe allowed to 


offer option.] — M. gave G. an option on 
shares owned by M. m a oo. ; the 
consideration expressed in the option 
was G.’p agreement “ to make a similar 
proposition** to anothershareholdor : — 
Held : the alleged consideration was in 
efloot a more promise by Q. to let such 
other shareholder give him an option 
similar to that given by M., & such 
promise did not constitute a valuable 
consideration. — Gibson v. McVeioh 
(No. 1), 11922]! W. W. R. 151.- -CAN. 

PART V. SECT. 6, SUB-SECT. 2.— A. 

1689 i. Promise to perform existing 
agreement] — l*lt^ agreed to build a 
house for deft, loy 1(1,404. When the 
house was nearly fiaished a fire took 
j)laoo in it, doing considerable damage. 
Deft, had insured the building & 
received 12,150 from the insurers. 
Pltis. effected no insurance. After 
the fire, deft, asked pltfs. to go on 
with & oomploto the work, & gave 
them to understand that she would 
pay over the 12,150 to thorn : — Held : 
pltfs. were bound to complete the work, 
& the promise, if there was one. to pay 
for the work which it was their duty 
to do, was not binding for want 
of consideration. — Smith v. Dawson 
(1923), 63 O. L. R. 616.— CAN. 

PART V. SECT. 12, SUB-SECT. 1. 

18671. Non-performance of condi- 
tion.] — A condition In a special 
timber lioence under Land Act (B. C.), 
1908, that no Chinese or Japanese 
should be employed in connection 
therewith is a part of tho consideration, 


& the observance thereof is a con- 
dition precedent, to the renewal of the 
licence. — A.-Q. for British Columbia 

V. Brooks, Bidlake & Co., [1922] 3 

W. W. R. 9 ; 63 S. 0. R. 466.— CAN. 

si. Vorre^pondence course in law — 
Not a qaalificatxon for practice.] — A. 
signed a contract to receive a oorre- 
Hpondenc(» course in law. In Canada 
this is not sufficient to qualify a person 
to practice in the law. In an action 
for the foes agreed to be paid : — Held : 
this insufficiency did not amount to a 
failure of consideration. — Rule v. 
Bradner, [1923] 4 D. L. R. 81.— 
CAN. 

sm. Alteration to building — lie- 
moved under bye-law,] — An alteration 
made to a building proved to be In 
violation of a bye-law & had to be 
removed. Tho owner sot up a defence to 
an action for payment for such alteration 
that there had been a failure of con- 
sideration : — Held : the owner was 
bound to pay. — Obpheum Theatrical 

Co. V. VULOAN ENGINEKRINO CON- 
STRUCTION Co., [1923] 3 D. L. R. 62. — 

CAN. 

PART V. SECT. 12, SUB-SECT. 2. 

•p. Option-contract — Non-oompletion. ] 
— Gouldinq V. Rabinovitoh, [1927] 
3 D. L. R. 820 ; 60 O. L. R. 607.— CAN. 


PART V. SECT. 12, SUB-SECT. 8.— A. 
1888 ii. .] — Butterfield 

V. Cormack & Maokie (1313), 25 

W. L. R. 457 ; 13 D. L. K. 817 ; 7 
Alta. L. R. 26.~CAN. 
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Part VI. — Void and 

1988. A dd. Annotations : — Generally^ R«fd. Sorrell 
V. Smith, [1925] A. C. 700. Mentd. Brimelow 
V. Casson, [1924] 1 Ch. 302 ; Reynolds v. 
Shipping Federation, [1924] 1 Ch. 28 ; Thomp- 
son V, British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 704 ; British 
Ozygen Co. v. Liquid Air, [1925] Ch. 385. 

1940. Add. Annotation : — Consd. Foster v. Driscoll, 
Lindsay v. Attlield, Lindsay v. Driscoll, [1929] 

1 K. B. 470. 

1961. Add. Annotation : — Refd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

1967. Add. Annotation : — Refd. Dominion Press 
V. Customs & Excise Minister, [1928] A. C. 
340. 

1971. Add, Annotation: — Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 

1973. Add, Annotations : — As to (1) Apld. Palm- 
olive Co. (of England) v. Freedman (1927), 
44 T. L. R. 86. As to (3) Refd. English Uop | 
Growers v. Dertng, [1928] 2 K. B. 174. ’ 

1977. Add. Annotation : — to (2) Refd. Fost er v. 
Driscoll, Lindsay v. Atifield, lindsay v. 
Driscoll, [1929] 1 K. B. 470. 

1981. Add. Annotations': — Asio{i) Consd. James I 
V. British General Insce., [1927] 2 K. B. 311. j 
Generally, Mentd. Be Engelbach’s Estate, 
Tibbetts v. Engelbach, [1924] 2 Ch. 348; 
Royal Exchange Assce. v. Hope, [1928] Ch. 
179 ; Perrin v. Dickson (1929), 98 J4, J. K. B. 
t)S3. I 

1984. Add. Annotations : — Refd. Burrell r. Devon 
(1926), 42 T. L. R. 407 ; Richardson v. 
Moncrioffe (1926), 43 T. L. R. 32. Mentd. 
Greenhalgh v. Union Bank of Manchester, • 
[1924] 2 K, B. 163. 

1986. Add. Amioiation : — Refd. Employers’ ' 
Liability Assce. r. Hedgwick Collins (1926), 
95 L. J. K. B. 1015. I 

1992. Add. Annotations : — As to (3) Refd. English ! 
Hop Growers v. Dering, [1928] 2 K. B. 171. 
As to (4) Refd. Pai:>a<]opoulos v. J*apadupoulOvS 
(1929), 46 T. L. R. 44. 

2011a. Knighthood,] — If a contract which is 

illegal as being contrary to public policy has 
any element of turpitude in it tlie parties to 
the contract are in pari delicto, if one ol 
the parties to the contract hfis been defrauded, 
no action for damages can be maintained by 


Illegal Contracts. 

the party defrauded, even though the con- 
tract is not of a criminal na.tiire. 

The secretary of a charity fraudulently 
represented to P. tliat he or tijo charity was 
in a position to undertake that P. would 
receive a knighthood if 1*. made a large 
donation to the funds of the charity, A. under- 
took that the title would be conferred if the 
donation was made. P., relying upon those 
representations in the belief tliat" the 
secretary was authorised by the (iharity to 
give the undertaking, made a large donation 
to the funds of the charity. As P, did not 
receive the knighthood he broiigl\t an action 
against the charity its S(;cretary to recover 
back tiie money he had paid as money littd A 
received or as damages for deceit or breach 
of contract : — Held : a contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper k. illegal contract, 
as being against public policy, A as I 
tliat he was entering into an improper & 
illegal contract he could not jm ‘ cover back the 
money he had paid from charity as money 
had k received, nor recover damage.s from the 
charity or its S(5cretar> ,nor claim to l epudiate 
the contract as being still execiil.o]*y k I’ccover 
back the money paid. — Parkin -.on v. (’ol- 
LKGE OF Ambulance, Dto. k TJarkison, 
[1925] 2 K. P>. 1 ; 93 L. J. K. Jk 1066 ; 133 
L. T. 135 ; 40 T. L. li. 886 ; 69 Sol Jo. 1U7. 

(h) Agreements Relatl}ig lo Bankrup/ey (Vol. XII., 
p;2t 

To the existing crcKSS-refcMvnces add as 
follows : — 

Agreement tor withdrawal of petition.] 
Sec Bankruptcy, Xo. 1366a, arite. 

Agreement for improper distribution of 
estate.]— aSVc Bankruptcy, No. 4366a, ante. 

Agreements not to oppose discharge.] - 
See Bankruptcy, Vol. IV., pp. 516, 547. 

Agreements for payment of debts barred by 
discharge.] — Sec Bankruptcy, V^oJ. IV , 
pp. 589-592. 

Agreements for procuring assent of creditors 
to composition deeds.] — See Bankruptcy, 
Vol. V., pp. 1120, 1139-11 15. 

I 2028. Add. Annotation : — Refd. Re Lanyon, Tian- 
1 yon V. Lanyon, [1927] 2 Ch. 264. 


PART VI. SECT. 2, 

O i. is. P. KANWAR lUlAN'SUKllA 

Nand V. Qanpat Kai-Kam Jivvan 
(1926), I. L. R. 7 Lah. 442.— IND. 

PART VI. SECT. 3. 

1950 iv. _ 

British Columbia u. Brooks, Bidlake 
6c Co., [1922J 3 W. W. Li. 9 ; 63 8. C. R. 
466 ; 06 D. L. R. 475.— CAN. 

PART VI. SECT. 4. SUB-SECT. 1.— A. 

Bi. Mmiufaclure of goods with false 
description.} — Pltf. eo.’s NoJesman 
purported to enter into contracts for 
the sale to deft, of quantities of “ All 
British ** motor tyres & tubes. The 
goods would be manufuctuied in Mol- 
boumo, hut each contract stipulated 
tliat the words ** Euglish Manufacture ’* 
should be branded upon them, & deft. 
J ntended to sell the goods, relying upon 
ti\e brand to imply that they had been 


manufacturt'd m Englaiirl : — Held : 
common law* the proposed brand would 
bo a fraud on tliu public, 6c the maxim | 
ex turpi causa mm oritur actw applied.- - 
Barnet Glass Rubber Co., i/n>. v. 
McDonald, (J922] N. Z. L. K. 767 ; 
Gttz. L R. 213.— N.Z. 


PART VI. SECT. 4, SUB-SECT. 2.- A. 

1977 iv. ] —A contract will not 

be d(K?lami luienforoeable as being 
against public p»»lic*y, unless it belongs 
t(» a class of coiitiaolvS that the law 
recognises as being within that 
gory. The ct. cannot invt'nt a new 
bead of public policy. — W adchcry 
Fall (Sask.), I192CJ 4 D. L R. 333 ; 
[1926] 2 W. VV. R 657 —CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (f) iii. 

sz. Jssigument of momv due under 
mail-contract.} — k mail-contract pro- 
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hibited the assignment of moneyh clue 
t-hereimder without the consent (4 tlm 
I^ostmaster-General ; — Urld : sijcb an 
assignment was not void as coiJti{ir\ 
to public policy, on the analogy of 
HSHiguments of salaries of putdn 
servants. — H oddeu 6: Tolley, J.td. 
V. CORNIGS, [ 1923 ] N. Z. li. R. 87 G.— 
N.Z. 

PART VI. SECT. 4, SUB-SECT. 2,— 
B. (gi. 

sa. JfJrusion oj rn'/tn/r lair^^ -Paint 
(HCtutt- ('taitn hii rt ntior parltccfts 
( ntninis.\ — WIiok; merch.uilH residing 
111 tlie United SUitt's s(»kl goods deft., 
N: eombimsl with Inin m turnisbing 
false mvoiees to tlw' levcmne la\vs 

of tins J*io\iiM(‘ 111 respeel of tlie 
mnouiit of duties to be paid on the 
importation of sueii goods: — Held: 
]dtfh. could not reeovtT their valm* 
from deft. In tins country. — Mullen r. 
Kkbh (IK 11), 1 ; (). s. 171. CAN. 



Cases 2064a- 2199. English and Empire Digest Supplement, 


2084a. Marine insurance — Not expressed in 

sea policy.] — No contract for sea insurance 
is valid unless it is expressed in a sea policy. 

contract in this case was a contract for 
sea insurance not being expressed in a 
Xiolicy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (Lord 
i:R).” -Nagoremvijl v . 

Co., Ltd. (H)24), 41 T. L. H. 1C8, jr. . . 

2089. Add, Citation : —15 Asp. M. L. C. 6CG. 

Add. Annotalioyjs Distd. Pinnock v. Lewis 
‘ JVat, (1023J 1 K. B. (190. Mentd. The 
P 

H. 743. 

2089a. Agreement for recovery of betting debt.] — 

PItf. earned on business as the “ Tui*f 
Pegistei*,” whicli in a prosyiectus issued by 
liim was called a “ society ” ; but he w^as the 
sole proprietor of tlie business, though he 
described himself in the prospectus as 
se(u*etary. In consideration of a subsciip- 
tion, t>f a commission on the ainount-s 
j'ecovered, ho undertook to collect tor th<‘ 
subscribers betting debts wdiich, under the 
provisions of tlie Gaming Acts, wovo not 
recoverable. It was agreed betw(ien him 
deft , in the terms of tlie x>ros])ectuB, that in 
consideration of pltf. putting uj) all the 
necessary disbiu'siunents for the institution 
tV. conduct of legal or oth(*r proceedings, the 
n(‘t profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society, Pltf. bj'ought an acjtion to recover 
the amount ot debts alleged to have he<‘n 
wronglully^ collcHd-ed by (left, in breacli of 
the agreciment ; the agreement was 

illegal ^.void, being contrary to pubile policy, 
pltf. could not recover. — Pukd v. Kadforu 
(1920), 30 T. L. K. 058 ; 04 Sol. Jo. 571. 

2089b. Agreement in breach of trade usage.] -The 
fact that tlie rules of tie* London Metal 


Exchange prohibit a clerk to a member from 
participating in dealings on the Exchange as 
a principal does not make the contracts void 
as being against public policy. — Barnett v. 
Sanicer (1925), 41 T. L. B. 000 ; 09 Sol. Jo. 
824. 

2102a. .] — Guiborn v. Fellows (1717), 2 

Eq. Cas Abr. 160 ; 5 Vin. Abr. 408, pi. 20 ; 
22 E. R. 136, L. C. 

Annotation : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2118. Add. Annotation: — Consd. Hardie & Lane 
V. Chilton, [1928] 2 K. B. 300. 

2122. Add. Anyiotalion : -As to (2) Apld. Foster v. 
Driscoll, Lindsay v. Attlield, Lindsay v. 
Driscoll, [19291 1 K. B. 470. 

2153. Add. A nnolation : — Apld. Mansfield v. Robin- 
son, [192SJ 2 K. B. 353. 

2156. Add. Annotation : — Consd. Fosters. Driscoll, 
Lin^lsay Attlield, Lindsay v. Driscoll, 
[1929] ‘l K. B. 170. 

2190a. Inference of new promise after 

divorce.] — Pill., who at the time w^as a 
mariied woman, accepted deft.’s proposal of 
marriagii, provid(‘d that she obtained a 
divorce. Pltf. did obtain a divorce, deft, 
then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 
deft, inarriiid another woman. In an action 
for br<*ach of promise of marriage deft, 
lilead(‘d that the contract w^as yoid in law’ 
as being contrary to public* policy ; — Held : 
altliough the original promise was void yet a 
new* jiromise, alter jiltf. had become a tree 
W’oman, (5ould be inferred from the giving 
of the ring the arrangement of the date of 
the w edding, ct pltl. was entitled to recover. — 
Siapp V. Kelly (1920), 42 T. L. R. 258, P. C. 

2199. Add. Annotation : — Distd. Foster v. Driscoll, 
T iindsav v. Attlield, Lindsay v. Driscoll, 1 1929] 
1. K. B. 470. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (t). 

2086 iji. .]--l)rll.oaii)loycHi 

a J. 111(1 apoiit ^ iiifmlu’r ol’ a 
nniniuiiHil couiKiil, to huU tiih land U) Uiu 
(Uosur ycttlumcnt lUuiul iindt r Di.-,- 
Soldiers St'tUennMil Aids. 
Jdtl. Hubinitted the land to the Boaid, 
hut before the sale he had resiifued 
liiH pi*bition on the coniieil. I'uder 
Llie above Acts pltf., as a member ol { 
the eoimeil, eould be calhid upon to j 
advise the Hoard in conneetioii ^^lth 
jnirehase of land >Mthm tlie muni- 
eaiiality. In an action ]»y jdtf. to 
re( 5 over from deft, eommissum on tlie 
sale: — Held: the piivate interest of 
pltf. under his atro'ement with deft, 
had a u^ndoufT interfere witli the 
proper diseharife by pltf. of Ins public 
duty, & till* agieement, wa.s ill(‘Kal A' 
void as hemgr agramst public policv.- - 
\Vooi) r. LiTTEK, 11 1 ) 2 * 2 J V. J.. R. 31 , 
*21) C. L. U. 504 ; ‘27 Argus J.. li. 

4 00.- -AUS. 

2086 iv. - -.] — Held * a contract 

by which idtf. was to use his supposml 
inthience with memlnus of the tioxt. 
fur obtaining contracts m lelurn for 
a commission was eontrar> to i)ublic 
policy tS: void. — ('Aim-H \nitis 
Canadian Gknekvl J'h.i.i’ruK’ Oi. 
( 1020 ), 48 O. L. R. 2 :U ; /.,> 1 ). L. R. 
500 . 19 O. W. N. 591 .- CAN. 

2086 V. .] — Where u eont raet 

to pay a commission on Lhe sale of 
property to a provincial ( 4 ovt. is entered 
into on the undersLaudmg that tlie 
agent is a person having intJ lienee w uli 


the emjdoyeeH ot the (lovt. that b(x 
will (ixeicibt* sneli inllnenee to bring 
about tlie sale — Held . the contract 
is illegal. — Ma(’Mili.an v. Moonky, 
119211 4 1). J.. R. 702; 9 W. W. R. 
458.— CAN. 

sb. Apreemcni hctwem .•uddier rP 
vendin' of hind to Soldier Sctilenient 
hoard lor jtajnncnt to ri ndor t/)l soldier 
of addthonal sum ] — Held • not un- 
enforceable as being against public 
jiollev. — Wai>ijkji\ V. Fall th^ask ), 
119201 4 1) L U 3:13 : 119*20] 2 W . W. 

H. 057.-- CAN. 

PART VI. SECT. 4, SUB-SECT. 4.— 
B. ta). 

2091 viii. — .] — Henhy v. Dickie 
(1890), 27 O. R. 410.— CAN. 

2091 ix. .] — Held : a d(‘cd was 

illegal eonsidcru-tioii as being the 
outoomc of a bargain to stith* a proseoii- 
tion against R. for an indictable ollenco, 
A was void. The ollence for which R. 
vxas liable to piosccutiou w^as m the 
nature ol larceiu , A was an indictable 
ollenco of a puliJic nature. — Gold.s- 
niioiHJH, Muirr & (Jo., J/ro. v. Black 
(192t.). 29 W. A. Jj. R. :i7.— AUS. 

2091 X. .] — Held: an agi’eenicnt 

the consideration of v\hi(?h was the 
eoinpouiidiug of a compoundablo 
otlenee was not forbidden by law & 
was valid ; (*2) an agi*eement to com- 
jioiind tt nou-comi>oimdable oifoneo 
is void in law. — A hmed IIassan 
Hassan Mahoauid Malek (1928), 

I. L. R. 62 Bora. 093.-— IND. 
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I PART VI. SECT. 4, SUB-SECT. 4.— 

I B. (b). 

I 2096 i. .] — A contract is not 

vitiat(‘d bpcause it was inductHl by 
threat of erimiiial proceedings, for 
which there was sufhciont ground, 
provided there is no agreement to 
slide the iirobcciition. — Bow v. 
J^EEiiTEH & Gilbert, 119‘24] 3 D. L. R. 
854 ; 2 W. W. R. 1149.— CAN. 

2098 IV. .] — J). \va‘>. 

in the employ of pltfs. was chaiged 
W'lth criimiial hreac h of trust in rc.sp(*ct 
of a eheiiue for Rs.30,000 which lie 
cashed for pltfs. D. jiaid pltfs. 
Its 1 5,000, hz D. & his brother K. 
c.veeuted a mtg(‘. in favour oi pltfs. 
WTth a view to witlidraw'al of the proH(^- 
culiou. Jdtfs. put m a petition st^Urig 
the fa(ds, the prosecution w'as 
dropjx'd : — Held : the agn'cmciit was 
not against puldic poJicv. — Dvvjjendra 
Nath Mdllick i*. GoriitAM Gobin- 
DARVM (1925), I. L. R. 53 Gale. 51. — 
IND 

PART VI. SECT. 4. SUB-SECT. 5.— G. 

2190 i. Vroinisec married — Promise 
to vuirry cumliiioncd on divorce ,] — 
WliiTe a promise of marriage was made 
alUT* the healing of a petition for 
divorce, hut before the passagi^ of the 
bill of divorce : — Held * any promise 
of luarnage to be performed coii- 
tingoutly upon a divoree being ob- 
tained was against public policy, & no 
action could be maintained thorc'on. — 
Caulfield v. Arnold (No. 1), 11925] 
1 D. L. K. 295 ; [1925] 1 W. W. R. 
664 ; 34 B. C. K. 404.— CAN. 
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2214. Add* Annotation : — Refd. Anderson v* 
Daniel (1924), 130 L. T. 418. 

2215. Add. Annotation : — Apld. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

Sub-sect. 2. — Particular Contracts rendered 
Void or Illegal by Statute (Vol. XII., 
p. 272). 

Add the following cross-reference : — 

Sale by other than Imperial weights & 
measures.] — See Weights Measures. 

2224. Add. Annotation : — Mentd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 413. 

2226. Add Citation: — See^ [1900J 1 Ch. 747, n. 

Add. Annoiatiom : — Apld. Anderson v. 
Daniel, [1924] 1 K. B. 138. Mentd. Re A 
Debtor (No. 229 of 1927), [1927] 2 Ch. 307. 

2227. Add. Annotation: — Refd. Anderson v. 

Daniel, [1924) 1 K. B. 138. 

2228. Add. Annotation : — Apld. Anderson v. Daniel 
(1923), 93 L. J. K. B. 97. 

2229. Add. Annolatioyi : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2231, Add. Annotation : — Refd. Anderson 
Daniel, [1924] X K. B. 138. 

2232. Add. Annotation : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2236. Add. Aymotatlon : — Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. 

2241. Add. Annotatioyi .-—Consd. Garrard v. James, 
ri925jCh. OiO. 

2245. Add. Annotation .-"-Apld. Poster v. Driscoll, 
Lindsay v. Attlhdd, Lindsay v. Driscoll, 1 1929 I I 
1 K. B. 470. • 

2248a. .] —Pltf. cannot recov^er for goods sold 

which he knows arc to be a])pli(‘<l to an illegal 


l>urpose, though ho be not active himself 
in their being so appIicMi, & be no sharer in 
the advantage lo be (h'rived therefrom. — 
DirrroN v. Wey (1827), 3 L. J. O. S. K. B. 
220 . 

2251. Add, Annotation: — Refd. Post(‘i‘ v. Driscoll, 
Lindsay v. Attludd, J^indsav v. Driscoll, 
[1929] 1 K..B. 170. 

2285. Add. Annotation : — Folld. Parkinson v. Col- 
lege o£ Ambidauce &; Harrison (1924), 40 
T. L. K. 880. 

2288. Add. Annotation : — Consd. Poster r. Driscoll, 
Jjindsay v. Attfudd, Lindsav r. Diiscoll, 
[1929J L K. B. 170. 

2292a .] — Nagoremull v. Triton Insur- 

ance Co., liTD., No. 2084a, ante. 

2310a. .] — Whore goods become forfeited in 

conse(iucm;e of any fraud or neglect in respect 
of the rcvoniKi laws, the loss, as between the 
buyer & seller, must fall upon him whoso 
fraud or neglect occasioned the forfeiture ; 
but if tlui scll(‘r bo a ])arty to the intended 
fraud or neglect, or connive at- it, he shall not 
I recover, although Die ae.t t>f fraud or the 

nelgl(‘(;t was committed by, or was charge- 
ablfi upon, tJui buytn's. — Studdy v. Sanders 
(1820), 5 B. (\ 028 ; S Dow. & By. Iv. B. 
403 ; 4 L. J. O. S. K. B. 290 ; 108 P.'B. 234. 

A)))iotati<nf .---Refd. Johnson r. Kiikaldj (ISKP, 4 Jiu. hSrt. 

2317. Add. Annotations : — As to (2) Refd. Cantiare 
San Bocco 8. A. v. (dyde Sbipbuilding & 
Engin(‘ering Co., (1924| A. C. 220 ; Bowling 
V. [1920] A. C. 75 J. Generally. Mentd. 

Boston Corjm. r. Pimwick (n)23), j29 L. T. 
700; Holt V. Markham, |1923] 1 K. B. 501 ; 
Anchor Donaldson v. (YossJand, I1929J A. C. 
207. 


PART VI. SECT. 4, SUB-SECT. 5.— H. 

sd. Aynnnrnt for support of udul- 
tcrinr bastard.] — Held' a contTact 
hy a third party to p.iv the mother 
for the Rupport of a child all<;ged hy 
her to 1)0 tho result of adult ory with 
him while she was living with her hus- 
band is against public polioy, void 

unenforeeatiUi.^ — K uko i. Bacvzski 
(11)112), r>l O. L. It. 22.).— -CAN. 

PART VI. SECT. 5, SUB-SECT. 1. 

2200 ill. .] — If a person con- 

fraeting to operaP* a boiler & engine 
has not a ecrtiflcato or permit under 
ihdlers Act, It. S. A., li)22 (c. IDl), 
antlion.sing him to o])oi‘ato that par- 
tienlai kind of boilei i'x eiigiuc, tlic 
eontract is prohibited by the Aet, &■ 
IS imenfoieeahlo, & snob person is 
not ontilJed t.o recovi^r on a quantum 
raeruU — MiiA'K v. I’F/nute^o.v, 111)20 1 
1 D. L. n. 271 ; [1J)24J a W. W. It. 
957.— CAN. 

2200 iv. ^.1 — Where the legis- 
lature has prohibited the making of a 
contraet. Sc has expressly provided, or, 
having regard to the language in wliie-h 
the Act ib couched, has manifested its 
intention, that the contract should be 
void for all purposes, such contract is 
utterly null iS: void. — MunsifmABAU 
(Nawab) V . liiLAS Hoy Ciioudhuri 
(1928), 1. L. 11. 5(5 Calc. 252.— IND. 

2218 i. Achmi arisinp out of illegal 
contract — lieroverg of money paid.] — 
Money paid under an Illegal contract 
cannot be recovered back. — Meukkl v. 
MidCRXDRT, fl92f)J 2 D. L. H. 995 : 
f 1 92(5] 2 W. W. U. 7 ; 35 Man.^L. 11. 
500.— CAN. 

PART VI. SECT. 7, SUB-SECT. 1. 

c. lievsd. 9uh nom. Dominion Fire 


INBUUANI’K Co. V. Nakata, 52 S. C. 11. 
294 ; 2(5 D. L. R. 722. 


PART VI. SECT. 7, SUB-SECT. ^ 

2250 i. Goods snpplud for illegal 
pur))os( — 7*0 Lnou'lnlgv itf reudor-- 
Siuugqling .] — An action brougbl. b\ a 
brewery co. against the owners ol a 
dock on the Ontario side of th(* i). 
river lo restrain defts. Iroiu slopping 
Irorn (Jieir doi;k beer otln'r than that 
brewed by pltls. in violation of a eon- 
traet betw'eeii the ]»art les w'a.s disniissiMl 
njum the ground that the ct, Hhoiild 
not entcwtain it. It is e.orninon kno^^- 
ledge t.hat for siweral ACars tliere lias 
existed in Ontario an indnslrv known 
as the “ liquur cx])ort bn.sinoss ” or 
“ rnm-ruuning,” consisting in the 
(*\porta,tioii of intoxicating liquors to 
the Umtc'd States by siuiigglmg in 
contraA'ention of the huvt> of that 
count, rv. 'I’lio et. is l»oiind to take 
jiidicitil notice of that which is eom- 
1 inonly iS: publicly known. VmwLiig 
th(‘ evidcuieo before' the ct. in the light, 
of that, knowlcMlge it clearly indicated 
that i>It.fs. w'ore not only tlie lessees 
of a clock Sc Avarehoii.«e tliat were being 
iLsed by them for “ rum-running ” pur- 
poHt's, but were the eiiijjliiyers or 
^ibctt ors f)f one of the; gang of smugglers 
that infc'sted thc' l>. Hvct frontier. — 
Walkervua.e Hrkwjnci Oo, V. May- 
rand, 119281 4 D. L. 11. 500 ; (53 

O. L. R. 5.— CAN. 

2263 i. ' — ' — — ■ Sale of intoxi- 
cating liquor fur use in place where. 
Temperance, Aet in force.] —Price not 
reeovcrahlc. — Furdono v. Russell 
(1885), 24 N. R. R. 478.— CAN. 

2263 ii. .1 — Smith v. 

Benton (1890), 20 O. K. 344.— CAN. 
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PART VI. SECT. 9, SUB-SECT. 1.— B. 

2288 li. .] — Turner & Jones 

11. (JURBAN (1891), 2 15. C. U. 01. --CAN. 

sm. Imposoiiieruu* on defendant — At 
. what stage of yn'oceedoig'i.] — While 
ocpiitahle terms may ho impostsl on 
di'ft. sc*e!vmg rclhd from a eontraet on 
I tho ground of illegality, t,hey can bo 
j given onl\ wh»*n asked lor on tho dls- 
! m^H^a,l ol t lie action to enforce the 
eontract, t In \ c.iunot he enforecsl 
a cause of action, or allowasi w)ien tlrst 
asked for on .ippcMl from Bueh <lis- 
missak---I)EMcMiENKO c Fru’kE, 1192(51 
2 1). Jj R 1090, I192t>!2 W. W. H. 
221 ; 20 Sask li. R. 192.-- -CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— 
C. (b). 

2318 iii. .] — Held : while money 

p.iid for an illegal pniposo might have' 
been recjoverod hc-fore tho elleetmg of 
th(! illegal purpo'.c, it cannot ho 
reco voted after.- -L a w.son r Farliy, 

1 1921) 1 L). li. R. 279 ; ] \V. W. R. 

1 213, 18 Sask. L. R. 48.- 'CAN. 

2318 iv. .]—HeM : wTicue an 

CAeciitory contract is made for illegal 
sale of goods Sc the coiitiact hab not 
bemi carried out but, rcmairis totally 
unperformed, it is opiui to a partj to 
repudiaU) t bo illegal contraet Sc on 
, avoidance t,() r(‘c,o\er anv inoiu'ys 
deposited. — IliJULV. Levuv.i ik: Go. r. 

I Maung liVUN SiiKiN (1921), 1. L. R. 

2 liaii. 4 14. —IND. 

sp. Pleading ] — Where a suit, 
brought ou a eontraet for illegal sale 
of goods, wub fiamcMl for enforcement 
of tho contract & not for damages for 
breach Be /d ; a d(*crec for repay- 
ment of the, money paid could not bo 
passed, unless tin* plaint was amended. 
— Hirjee Di.vraj Sc t)o. o. Maung 
Lyun 8hein (1924), 1. L. R. 2 Ran. 
414.— IND. 
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2325. Add, Annoiution : — Retd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. K. 886. 

2320a. Contract contrary to public policy.] — 

Pakkinson V. College of Ambulance, Ltd. 
& Harrison, No. 2011a, ante. 

2333. A dd, A nnotation : — Ref d. Anderson v. Daniel 
(1923), 93 L. J. K. B. 97. . 

2337. For the cross-reference following this case, 
“ Whether parties In pari delicto.] — See 
Nos. 2356, 2363, read “Whether 

parties in pari delicto^ see Nos. 2363-2303, 
post,'* 

2339. A dd. Annotations : — Distd. Hill v. Pox (1858), 
31 L. T. O. S. 118. Refd. Foster r. Driscoll, 
Lindsay v. Attlield, Lindsay v. Driscoll, [1929] 
1 K.B. 470. 

2350a. Subscription to charity — On promise 

of knighthood — Promise by secretary.] — 

Parkinson v. College op Ambulance, Ltd. 
&. Harrison, No. 2011a, ante. 

2351. Add. Annotation : — Refd. Parkinson v. 
College of Ambulance <fe Harrison, [1925] 2 

K. B. 1. 

2358. Add. Annotation : — Consd. Parkinson 

College of Ambulance & Harrison (1924), 40 
T L. R. 886. 

2360. The cross-reference following this case 
should follow No. 2359. 

2372. Add. Annotation : — Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L, R. 886. 

2375. Add, Annotations : — As to (1) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), (1924] A. C. 764. Oenernllyy 
Refd. Palmolive Co. (of England) v. Frt'ed- 
man (1927), 44 T. L. R. 86. 

2391 . Add. A nnotation : — Refd. I^utsman v. Taylor, 
[1927] 1 K. B. 637. 

2391a. .] -A promise may be enforceable, 

notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 


vided that the severed parts are independent 
that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement. — Putsman v. 
Taylor, [1927] 1 K. B. 637 ; 96 L. J. K. B. 
316 ; 130 L. T. 285 ; 43 T. L. R. 153, D. C. ; 
ajfd., [1927] 1 K. B. 741, O. A. 

2402. Add. Annotation : — ^Refd. Papadopoulos v. 

Papadopoulos (1929), 46 T. L. R. 44. 

2407. Add. Annotation : — Refd. Re A Debtor (No. 

229 of 1927), [1927] 2 Ch. 367. 

2412. Add. Annotation: — Distd. Milsted v. Hamp 
& Ross & Glendinning (1927), 71 Sol. Jo. 845. 

2426. Add. Annotation : — ^Mentd. Calthorpe v. 
McOscar, [1923] 2 K. B. 673. 

2427. Add. Annotation: — ^Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

2435a. .] — In order to deprive pltf. of his 

right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must bo such 
a degree of illegality as is free from all doubt. 
— Barton v. Muir (1874), L. R. 6 P. O. 134 ; 
44 L. J. P. O. 19 ; 31 L. T. 693 ; 23 W. R. 
427, P. C. 

Aunnlnlinns Tooth v. Power, [18911 A. C. 284. 

Refd. l^r I'rausforrcd Civil Servants (Ireland) ('ompeusa- 
tioii, 11 1)29 J A. C. 243. 

2443. Add. Annotation : — Distd. Hardie & Lane 
1 ). Chilton, [1928] 2 K. B. 306. 

2454. Add. Annotation: — Refd. Greenberg v. 
Cooperstein, [1926] Ch. 657. 

2456. Add. Annotation: — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

2496. Add. Annoiafio)i8 : — Refd. Crown Milling 
Co. V. R., [1927] A. 0. 394; English Hop 
Growers v. Dering, [1928] 2 K. B. 174 ; Palm- 
olive Co. (of England) v. Freedman, [1928] 
Ch. 264. 

2500. Add. An7iotat}on :■ — ^Mentd. Minter v. Priest, 
[1929J 1 K. B. 655. 

2501. Add. Annotation : — Mentd. Pirie ?). Richard- 
son (1926), 70 Sol. Jo. 1023. 


Part VII. — Performance and Excuses for Non-Performance. 

2505a. “ Unforeseen contingencies excepted ’’ the delivery of goods “unforeseen contin- 

— Goods obtainable from source not contem- gencies excepted.” No particular source 

plated by sellers.] — ^A contract provided for from which they were to come was stipula.ted. 


PART VI. SECT. 9, SUB-SECT. 1.— 
C. (c) i. 

2326 iv. .) — I’ltf., an insurance 

agent, induced deft, to apply for insur- 
ance on the promise that be would 
share his commission with deft. : — 
11 tM : the promise to share commission 
was prohibited by luRnranoo Act, 
1917 (Can.), & the traiiba.(;Uon was 
illegal. — Bkunstkin v. Kkickron, 
[19211 1 W. \V. U. 834 ; 50 D. L. 11. 
0] 6.— CAN. 

2326 V. .) — Held : while money 

aid for an illegal inirpose might have 
eon recovered before the effect ing of 
the illegal purpose. It cannot he recover- 
ed after. — Lawson v. Farlky, [1924} 
1 D. L. R. 279 ; 1 W. W. K. 243 ; 18 
Sask. L. R. 48.— CAN. 

PART VI. SECT 9, SUB-SECT. l.- D. 

2373 i. Damages for breach.] — Pltf. 
agi’oed to sell certain leasehold promises 


I to deft., a person of enemy origin 
1 within \Var Legislation & Statute Law 
Aineudmont Act, 1918, s. 6, of \uhlch 
fact pltf. was ignorant ; — Held : pltf. 
luight either (1) sue on the contract 
& claim damages for deft.’s broach of 
contract in which case deft, would be 
estopped from alleging that the con- 
tract was illegal & void, or (2) sue for 
restitution of compensation In respect 
of acts of part porfonnanoe by him 
while ignorant of the illegal nature of 
the contract, & before its repudiation 
by deft. — Branigan v. Saba, [1923] 
N. Z. L. R. 97.— N.Z. 

PART VI. SECT. 9, SUB-SECT. 3. 

2384 il. .] — Pltf. in Ignorance 

that deft, was of enemy origin sold to 
him certain premises, £he price to be 
paid by instalments. Deft, was given 
possession, but before all instalments 
were paid be repudiated the agree- 
ment. An action by pltf. for unpaid 
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purchase -money having failed on the 
ground that the contract was illegal : — 
Held: pltf. might cither (1) sue deft, 
on the contract & claim damages for the 
bi*each, in which case deft, would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acts 
of part performance by him while 
ignorant of the illegality, & before 
repudiai/lon of the contract. — Branigan 
V. Saba, [1923] N. Z. L. R. 97.— N.Z. 

PART VI. SECT. 9, SUB-SECT. 4.— A. 

2388 vii. .] — Flannaohan v. 

Hkaly (1900), 4 Terr. L.R. 391.— CAN. 

PART VII. SECT. 1. 

0 . Revad.^ 51 D. L. R. 50d. 

I i. Breach of collateral contract — 

Strict proof ncceaaary.] — Bourdon v. 
Selwyn, [1926] 3 D. L. R. 661.— 4;AN. 



Vol. Xn.— Contract Cases 25n5a— 2825. 


Unforeseen political complications prevented 
tile supply of the goods from the source con- 
templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources : — Held : the above 
clause did not protect the sellers from liability 
to deliver the goods. — W 1 LI.S (George) & 
8ons> Ltd. v, Cunningham (R. S.) Son & 
Co., [1924] 2 K. B. 220 ; 93 L. J. K. B. 1008 ; 
131 L. T. 400 ; 40 T. L. R. 108. 

2512. Add, Annofalion : — Mentd. (Japtain J. A. 
Oates Tug & Wharfage Co. v. Franldin Insce., 
[1927] A. O. 698. 

2523. Add. Annotation : — Mentd. Larrinaga v 
Soc. Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455. 

2544. Add, Annotations : — Refd. Cantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172 ; Hogarth v. Cory 
(1926), 95 L. J. P. C. 204; United States 
Shipping Board v, Strick, [1926] A. C. 645; 
Vergottis v. Cory (1926), 95 L. J. K. B. 
1002. 

2545. Add, Annotations : — Refd. Rederi Akt. Aeolus 
V. Hillas (1925), 42 T. Ii. R. 69 ; United States 
Shipping Board v. Strick, [1926] A. C. 545. 

2547. Add. Annotations : — Consd. VerelsCs Ad- ‘ 
ministratrix v. Motor Union Insce., [1925] 

2 K. B. 137. Mentd. Transoceanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] 

1 K. B. 31 ; R. V. Roberts, Ex p, Scurr, 
[1924] 2 K. B. 695. 

2553. Add. Annotations: — Consd. Verelst’s Ad- 1 
ministratrix v. Motor Union Insce., [1925] 2 ' 

K. B. 137. Refd. Hall v. Pirn (1927), 1,37 

L. T. ,585, 

2560. Add, Annotation. — Consd. Bernard v, 
WiUiams (1928), 139 L. T. 22. 


2564. Add, Annotation : — Consd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2567. Add. Annotation: — As to (2) Refd. Bernard 
V, Williams (1928), 139 L. T. 22. 

2576. Add. Annotation : — Mentd. BaUantine v. 
Cramp & Bosman (1923), 129 L. T. 602. 

2579. Add. Annotation : — Refd. Bernard v. 

WUliams (1928), 139 J.. T. 22. 

2585. Add. Annotation : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2590. Add. Annotation : — Refd. Akt. Reidar v* 
Arcos, [1927]1 K. B. 352. 

2607. Add. Annotation: — Consd. Re Wait, [1927] 
1 Ch. 606. 

I 2621. Add. Annotation} .* -Consd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2621a. From Indefinite to definite date.]- - 

Held : in the circumstam*(;B, time was of tlie 
essence of Ihe (jontracl.. — Bernard v. 
Williams (1928), 139 L. T. 22 ; 44 T. L. K. 
437, I). C. 

2624. Add. Annotation : — ^Consd. Martin v. St-oiit, 
[1925] A. C. 359. 

2652. Add. Citation : — sub nonn. Muffatt v. 
Parsons, 1 Marsh, 55. 

2693a. .] — Kraus v. Arnold (1822), 7 Moore 

C. P. 59. 

Ann4>fatt.on : — Mentd. Farlry, /) Dauks (18.VJ), 1 

W. R. 57. 

2734. Add. Annotation: — Mentd. Hong Kong & 
Shanghai Bank v. Lo l^ee Shi, [1928] A. C. 181. 

2737. Add. Annotation .-—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

2738. Add. Annotation: — Refd. Cohen v. Roche 
(1026), 95 L. J. K. B. 9J5. 

2825. Add. Annotation: — Retd. British & Ben- 


PART VII. SECT. 2, SUB-SECT. 1. 

2506 iv. .J — Whore W. agreed 

liO pay H. £10 as damages for asaault 
& give ail admlstiion in wrlUng that, the 
assault was unjustified . —Hold : a 
tender of £10 under prott3st coupled 
with aHtatement that the aasauJtwan 
justified was not a coinphaDce with 
the agreement. — W aukex r. Hkslop 
(I«2.5), 40 N. L. U. 8y.“-S. AF. 

PART VII. SECT. 3. SUB-SECT. 1.— A. 

2532 vi. .] — Whore on the sale 

of a piano to be inaniifaotiired for 
the buyer there was a failure to deliver 
In four months, no time being specified 
for delivery ; — Held : this was not a 
lapse of a reasonable time. — F oster v. 
Heintzman & Co., [1923] 4 D. L. H. 
160.— CAN. 

2632 vii. .] — Webber v. Cope- 

man (Sask.) (1912), 21 W. L. R. 961.— 

GAN. 

2632 vili. .1 — Hope (Henry) & 

Sons, Ltd. v. Canada Fottndry Co. 
0917), 40 O. L. 11. 338 ; 39 D. L. R. 
308.— CAN. 

PART VII. SECT. 3. SUB-SECT. 2.— 

C. (b). 

st. Extension of contract.] — Jones v* 
Gushing (1909), 7 E. L. R. 190.— CAN. 

8w. Sale, of shares.] — Rountree v. 
Wood (1920), 66 D. L. R. 395.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— 

D. (b). 

2507 ii. Pltf. contracted to 

sell to deft, certain Oregon timbers 
to be procured from America : — Held : 
the contract being a m*'*'cantlle one, 
& therefore primd fade one in which 


tunc was of the essence of the contract, 
& tlioro being nothing In the contract 
or the surrounding clroiiiristancjcs to 
show that the parties had a dlCforout 
intention, time was of the (‘sseuco of 
the coutraot. — Jackson & Go., Ltd. 

V. Go -OPERATIVE FREEZING Co. OF 

SotrrH Ganterbury, Ltd., 119221 
N. Z. L. R. 2 ; Gaz. L. R. 176.— N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.- G. 

2620 iii. .] — Where the evidence 

showed no binding agreement to en- 
large the time for delivery, but dofts. 
merely permitted pltfs. for their own 
convenience to postpone the time for 
delivery : — Held : dofts. were entitled 
at any time before delivery to reejuire 
pltfs. to perform the contract according 
to its original terms. — J ackson & Co., 
Ltd. V. Co-OEEUATiVE Freezing Go. 
OF Houth Canterbury. Ltd., 11 922 j 
N. Z. L. R 2 ; Gaz. L. R. 176.— N.Z. 


I the Iwo who would first deposit tho 
purchase -money with deft.’s solr. ; & 
' he HO instructed his solr. D., pltf., 
obtained the amount, in curreney 
called on th(j solr,, telling him that ho 
had come to i>ay tlu* money. The 
solr. informed him that, he was 1 00 late. 
Hinc(‘ the night before he had agreed 
with M.*m soil’., who had telephoned 
luni that M. wisluid to pay the inoni'y, 
I that ho woiihl treat that, as an offer 
if completed in the morning. A few 
minutes later a let, ter arrived from 
M.’s solr. eoutuining a cheque (there 
was no evnhuiee addu(;od that it was 
certified), A" tho solr. informed l).,pltf., 
that M. hml got tlie land ; — Held : 
whut i)ltf. did constituted a legal 
Uuidor & therefore brought him \Nltliin 
the terms of deft..’s offer entitled him 
to the land.— Dunn ij. Hanson (Alta.). 
n92K| 1 D. L. R. 606; [1928] .'J 

W. W. It. ] 78.— CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 

2640 i. Stranoer .] — Whore a creditor 
refuses to entertain the idea of i.)aym(mt 
by his debtor or by some one acting on 
his behalf, & i>uts it out of the i)Owcr 
of the tenderor to offer payment in a 
manner acceptable to the creditor, tho 
offer of performance by a person then 
able to caiTy out the promise in its 
entirety Is a valid tender, in spite 
of tho form of it being itself not. 
legal tender. — ^V knkatrama Ayyar v. 
GOPALAKRIBnNA PiLLAI (1928), I. L. R. 
62 Mad. 322.— IND. 

PART VII. SECT. 6, SUB-SECT. 8.— C. 

2704 ii. Deft., an 

owner of land, informed D. & M., 
prospective pupchusers, that ho would 
soli ft at a certain price to that one of 
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PART VII. SECT. 5, SUB-SECT. 7. 

2778 i. General rtOeA^K valid tomler 
on a eoiitract of debt is ns miieh a 
peiformaneo ik. discharge of debtor’.-, 
duty as an actual paymonL.-— Dasha- 
RATIII Gtiose r. Kiiondkar Abdul 
Hannan (1927), 1. L. R. 6r> Gale. 624. 
—IND. 


PART VII. SECT. 6, SUB-SECT. 2. 

2809 V. .J — Denman Manu- 

FACTURTNO Co. V. BRoMUIKAD (1892), 
21 S. C. R. 713. CAN. 


Q i, A -Held: the agree- 

ents relied on to establish a new 
ntract wei’e only in the nature of 
curity.— MuOutcdeon BRiok Co. v. 
UIDINER (Man ) (1912), 21 W. L. R. 
I ; 4 1). L. R 487.- -CAN. 



Cases S826— 2847. 


English and Empire Digest Supplement, 


inf^ns V. North Western Cachar Tea Co., 
I1U23] A. C. 48. 

2828. Add. Annotation : — Retd. British & Ben- 
inj^*tons v. Noith Western Cachar Tea Co., 
[1923] A. C. 48. 

2829a. Subsequent agreement unenforceable at 
law.J — Hose & Frank Co. v. Crompton 
(J. U.) & Brothers, Ltd., No. 4, ante. 

2830. Add. Annotation : — Apprvd. Martin v. Stout, 
[1925] A. C. 359. 

2831 . Add. Annotations : — Refd. The British Trade, 
[1924] P. 104; Berners v. Fleming, [1925] 
Ch. 204. 

2832. Add. Annotation: — Mentd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 

2832a. .] — Under agreements made in 

1923 & 1925, }>ltts. were granted the right to 
occupy suHicient land of defts. for the pur- 
pose of constrii(‘ting & working a railway 
until the termination of tlie exhibition to be 
})old on the grounds of defl-s. at W. during 

1924 & 1925, whereuT>on pltfs. W'erc to be at 
liberty to sell all their propeiiy & other 
assets at W. to a purchaser to whom defts. 
;i,gret‘>d to gi*ant an option t/o octmpy the land 
for the furthoj* i)eriod of one year thereafter & 
a further option to continue such occupation 
from year to year for a total period not 
exceeding six years from the closing of the 
exhibition. IMtfs. constnicted a railway on 
the ground of defts., <& worked it imlil tlie 
closing of th(* exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 


their agreements with pltfs. on the ground 
that same had lapsed owing to pltfs.’ delay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.’ land in 
favour of a purchaser of the railway under- 
taking : — Hetd : by purporting to t-erminiite 
the agreements defts. had committed an 
anticipatory breach thereof, & pltfs. were 
entitled to damages. — Never-Stop By. 
(Wembley) v. British Empire Exhibition 
(1924) Incorporated, [1926] Ch. 877 ; 95 
L. J. Ch. 41 1 ; 135 L. T. 405 ; 70 Sol. Jo. 735. 

2835. Add. Annotations : — Consd. Martin v. Stout, 
[1925] A. C. 359. Refd. Tyldesley U. D. C. 
V. Leigh It. D. C. (1925), 23 L. G. B. 243. 
Mentd. Rc City Life Assce., [1926] Ch. 191. 

2835a. .] — A party to a contract who desires 

to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch. — 
Berners v. Fleming, [1925] 1 C3i. 264; 94 
1.. J. Ch. 273 ; 132 L. T. 822, C. A. 

Annotation * — Refd Nevor-Stop Ily (Wombley) v. British 
Empire Exhibition (1924'i Incorporated, [1926] Ch. 877. 

2841. Add. Annotations : — Refd. Berners v. Flem- 
ing, [1925] Ch. 264 ; Martin v. Stout, [1925] 
A. C. 359; Never-Stop By. (Wembley) v. 
British Empire Exhibition (1924) Incori) 0 - 
ratc^d, [1926] Ch. 877. Mentd. Ellis’ Trustee 
V. Dixon-Johnson, [1924] 1 Ch. 342. 

2846. Add. Annotation : — Refd. Akt. Beidar v. 
Arcos, [1927] 1 K. B. 352. 

2847. Add. Annotation : — Refd. Akt, Beidar v. 
Arcos (1926), 42 T. L. B. 737. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) i. 

2833 viii. .1— Althoiigli repudia- 

tion by a iiarty to a contract of sale 
entil-les de facto the ot]i(‘r paity to 
rer(»ver damaffos tluiH iiuMirreU, tlie 
vendor lias tlie light to iiiHiHt on pre- 
fior\lnt!: the integrity of t,ho contract 

to t,cndcr tlie goods for delivery 
aeeording to the teruiB of the sale, in 
whicdi rase bis cdaim for clnmages will 
be more easily A' readily assessed upon 
refusal to aeeejd by the buyer — 
Builmaxt Silk Manttfactituino cV). 
V Kaufinan, [1925] 2 ]>. L. It. 91 ; 
[1925] S C. It. 249 — CAN. 

2833 ix. .] — Whore a eo. re- 

noiine«‘fl a contract before breach & tin* 
other lairtv made a new arrancromciit 
with the CO. with the obiect of miniiiiis- 
in«r bis damagi's ; — l/rld * lie liad 
adopted the rcinineiution & was en- 
titled to damapTCs — Gaukisox r Thom- 
sen^ & IYAUKE TlMDElt ('()., [1926] 2 
]) L. R 803 : (19261 2 W. W R. 81 ; 
37 B. O. K. 224.— CAN. 

2833 X . .] — Y. p. Barley Pro- 

nucEiis, Ltd. v, E. C. Roreutson 
P-rv'., Ltd.. 119271 V. L. R. 194; 48 
A. L. T. 151 ; [1927] Argus, L. R. 116. 
— AUS. 

2838 i a. .] — Where the conduct 

of one of the partii's to a contract has 
been Bueh as would Ii'ad a rt^isonable 
person to the conclusion that be does 
not intend to fiilill his part of tlie 
obligation, tlie other party to the con- 
tract, what<‘V('r in fact may have been 
the actual intention of the former, 
may tnmt such ooniluet a.s an intima- 
tion that the contract has been 
repudiated. — Faushind, etc. r. 
BKCflELY-CltUNDAI.L, [1922] S. C. 
(H. L.) 173.— SCOT. 

2838 V, .] — On the facts; — 

Held : deft, did not refuse to carry 
out the real contract & what he 
did in the circumstances did not 
amount to a repudiation of t)ie real 
eonimet so as to ontitJo pltf. to 


terminate it. — I'^eedman v. French 
(1921 ), 50 (). L. R. 432.— CAN 

2838 vi. .] — If a party declares 

his intention not to be further bound 
by a contract, this Is an anticipatory 
breacli upon acceptance by the other 
party. It does not matter that ilio 
parly so declariner is raibinstructiid at 
the time as to the facts upon winch 
he bases such declaration. — Clausen 
V. Canada Timukr & Lands, Ltd., 
[1923] 4 D. L. 11. 751.— CAN. 

2838 vii. .] — Where a buyer 

kuowinpT that the seller could not 
deliver, failed to pay the deposit agi*eed 
upon: — Held: not a breach of con- 
tiact nor repudiation. — Townsend v. 
Moon Motor Co., [1924] 1 D. L. R. 
511.— CAN. 

2838 viii. Partial non ’per- 

formance — Agreement sabatant lally per- 
ormed. I — By a tripartite agreement 
between the two applt^i., A. & B., ^ 
reap., it was agreed that A. should 
grant a sub-lease of one theatre to 
resp., that B. should grant a lease of 
another theatie to r<*sp., & that resp. 
sliould grant a sub-lease of a third 
tlieatre, including all offieeK, to B. 
The parties enteivd into possession, 
except that B. was excluded from a 
room which applts. alleged to be an 
ofllee which B. was entitled to under the 
agreement : — Held r the possession of 
the oflieo was not essential to the use 
of the prcimsca as a theatre, & a refusal 
to give it did not entitle applts. to 
rescind. — Fuller’s Theaiiies, 
r. Mitsurove (1923), 31 C. L. R. 524. — 
AUS. 

2838 ix. .] — Albert Mining Co. 

V. Sfurr (1883), 22 N. B. R. 346.— CAN. 

2838 X . .] — Robinson v. Peters 

(Sask.), [1927] 3 D. L. R. 131.— CAN. 

Bx. ConlraH vnth Commonwealth — 
Ecasoruible belief that contract 7wt being 
earned end — Powers of Minister.} — An 
agreement between the Commonwealth 
& applt. whereby applt. agreed to 
provide &: maintain an efficient coastal 
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shipping service In the Northern 
Territory contained a provision that, 
jf at any time the Minister for Tloino 
& ’J'emtories should “ have reason to 
believe ” that the agreement was not 
being can-led out by applt . in accord- 
ance with the agn^incnl, the Minister 
might determine the contract : — Held : 
in exercising the iiower the Minister’s 
function was administrative & not 
cniaHl-judieial, & therefore he might 
aeterniine l,hc contract without giving 
applt. an oiiportunlty of being heard. — 
Boucaut Bay Co., Ltd. v. The 
Commonwealth (1927), 40 C. L. R. 98. 
—AUS. 

PART VII. SECT. 6. SUB-SECT. 3.— 
A. (a) ii. 

sa. Contract by correspondence — 
Refusal to sign formal contract.} — Cer- 
tain oorrespondouco & memoranda 
were relied on b}’' pltfs. to prove an 
agrcement by deftn. Subhcquently 
a formal contract w-as sent to defts., 
w-hich they refusi-d to sign, objecting 
to its tenny Held . assuming that 
the previous doeumeuts w-ere huflleient 
to establish a contract, the terms of 
the projiosed formal eontraet modified 
materially to defts.’ prejudice the 
previous undert^iking as to time of 
ahipment, 8c defts. had rejected it & 
clearJv intimated their intention to 
cousid<'r tlie contractual relations at 
an t‘ud, which they were entitled 
to do. — Fu.mta & Co.. Ltd. v. 
Northern Fruit Co., Ltd., [1923] 
1 1). L. R. 402 ; 16 Sa«k. L. R. 414 ; 
[1923] 1 W. W. R. 59.— CAN. 

PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) iii. 

2851 ii. .]— Pltf. contracted 

with deft, for advertising & agreed 
to pay a weekly rent in advance, if 
the rent fell into arrears, the agree- 
ment to be cancelled. In an action 
for breach of agreement, deft, pleaded 
that the contract had been avoided 
by pltf. ’8 default in payment of rent : — 
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2861a. For fixed period — Afterwards deter- 

mlnable on notice — Time for giving notice.] — 

By an agreement dated July 12, 1927, pltls. 
® agreed that pltfs. were to deal with 

defts.’ entire output ol Jarrow pig iron avail- 
able for delivery in Scotland, pltfs. undei*- 
taking to push the sale of the same in Scotland 
in preference to any other brand. 1'hey 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
makers’ works or f.o.b. makers’ wharf, 
excluding Tecs dues, & to pay cash on 
Mondays for the previous week’s shipments. 

’J he agreement also contained the following 
clause : “ It is understood that the above 

agreement is to hold gc»od for the period of 
twelve months from Apr. 22, 1927, with six 
months’ notice thei'eaftor on either side to 
tonnirmte, & tliat should any misiind(u-stand- 
ing arise in connection with this agreenieiit, 
an ai'bitrator should be apjiointed by the 
president for the time Ixiing of the London 
Chamber ol Commerce.” disputes having 
arisen between the parties about tlit^ prices 
which pltfs. ought to charge for tlie pig iron 
which they sold, defts. notified pltfs. that tiu‘y 
terminated the agreement as from Apr. 22, 
1928. Pltfs. acknowledged tlie notice A 
accepted it as a notice terminating IIk^ 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that agi'ei'mcmt 
was iermimitcd on Ai^r. 22, 1928. Pltfs. 
brought an action for broaches of contract, 
(a) in terminating the contract- hatuva th<‘ 
expiry of the agreed term, A (b) l)(*caus(s as 
they alleged, delts. refus(id to supply th<‘m aI 
“ the cuiTcmt prices for tlie MiddU‘shrough 
pig u^on ” :— ndd : dcifts. were not entitled 
to terminate it on Apr. 22, 1928. It t;ould 
only be terminated by a siv months’ notice, 
which could not be given btdore twelve months 
liad elapsed, but could be giv(‘n at any time 
after the expiration of the twelve months. — I 
Jacks (Wilklajm) A Co. r . Pat-m rat’s Sijip- i 

XDITrT-r.TX^/^ ir /100C\ OW I J 

300 ; 110 J.. T. 473 ; 31 Coin. (.Us. J07, C. a! ' 

2888. Add. Annoiaiions Refd. Livock r. Pearson 
(1928), 33 Com. Cas. 188. Mentd. lliumas v . 
Todd, 1192()J 2 Is. IJ. oj 1. 


2896. Add. Annotation : — Consd. Meyrick v. Dyson 
(1925), 41 T. L. R. 308. 

2899a. Eftect of part-performance — Major part 
of consideration received.]— Pltf., a ment-al 
specialist, A the proprietor of a nursing 
home, sued deft, for medical attendance A 
board A lodgings of deft.'s son. a patient 
ccHified to be insane ; A deft, counter- 
claimed for negligence A unskilful treatment. 

le jury found for pltf. on the claim ; A on 
the countcTclaim they awarded deft. 20.s\, 
finding that pltf. wos guilty of negligence or 
breach of duty in m>t entering in a book the 
occasions wlien the patient was confined to 
a bedroom with th(‘ door locked, sucli 
entries being required by rr. 13 A 10 of the 
rules made by the (Urnrs. in lainacy under 
Lunacy Act, 1890 (c. 5), s. 338:--//c/d; as 
deft, had receivf‘d a substantial part of the 
consideration, filtf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pitf.’s entire daim, A- judgment 
must be entered in arc(>rdance with the ver- 
dict. — Meykick V . Dyson (1925), 41 T. L R. 
308 ; subsequent proccedmqs, 41 T. L. R. 575, 
C. A. 

2927. Add. Atuioiaiion : — Consd. Berry v. Berry, 

I 1929] 2 K. B. 310. 

2932. Add. Annotation : — Consd. Berry v. Berrv, 
[1929] 2 K. B. 310. 

2934. Add. Annotation : — Refd. Berry v. Berry, 
[1929] 2 K. B. 310. 

2936a. — .] — By a do(*d of separat-ion dated 

Mar. 4, 1920, th(» liushaiid covenanted to pay 
a moTKdary a,Ilowaiic(j t-i> the wife. By an 
agreeimuit in writing not- imd<‘r seal dated 
Jun(‘ 25, 1928, the ])arti(‘s agretxl that the 
t(‘rnis of t-lie d(‘ed i*(‘gjn*ding the allowance 
should h(* vaiied in c(M‘lain r(isp(M*is. In 
Mar. 1929, tlie wifi* instit-nt(‘d })roceedings 
claiming arrears of allowan'Xi under th(‘ deed . 
— -Held: apfilying tin* rul<*s of e([Uity which 
must- pi*evaii uiam the]{‘ is a.ny tonflicl or 
variance 1x4 ween tlunn A t-he rnl<‘s of t-he 
common law with rehunmee to the same 
ma-t-ter, the })l(*a hv tin* Jiusba,nd of the sim))le 
cfuitract of June 25, 1928, was a good defence 


Held: pltf.’b (t'fauli did net ii)so farlo 
avoid the conlrat-t, A in the abheiico 
of an allcgutjoii that pltf. had elected 
to treat the coiitiuct uh void, the plea 
was bad.— Manmngton v. Clihord 
( 1921), 17 Tas. L. li. i:i.~AUS. 

PART VII. SECT. 6, SUB-SECT. 3.— 
A. (c). 

sb. Promsion in coniraet for liqvi' 
datcAi danuiues.] — A clause in an agret;- 
mont provided that a certain biini of 
money to be paid by resp. Bhould be 
treaUid op the amount of compeiiKution 
in cube of his failure to carry out the 
contract : — Held : not to authorise 
roHp. to doterinirie tlie afirrceinent by a 
notice to determine & an offer to pay 
that bum. — l<’uLi.Rii’s Thkatkeh, Ltd. 
V. Musurove (1923), 31 C. L. II. 524. 
—AUS. 

PART VII. SECT. 6, SUB-SECT. 3.— C. 

2900 V. .] — Where applt. bad 

an eleetlon to reRcind : — Hell : he 
had by his conduct in goiuf? on with 
the agreement & taking advantage 
under it, irrevocably exercised hi& 
election to affirm the agrc(5ment.— 
Fuller’s TiiKATiiES, Ltd. v. Mus- 
OROVE (1923). 31 C. L. U. 524.— AUS. 

2900 vi. .] — DeftB. ordered 

certain goods manufactured by pltfs. 


I W'llb Bonie trilling exccptioiiH all tlie 
goods W(*re in acoordauco with Iho 
le.juiremenlB of the contract & reusoti- 
al'ly tit for the purpone for which tiiey 
were hUi»i»lied. Some of the goods 
weu' returned & an adjubtment made 
coiicterning tlieni : JJeli : dtffU. had 
waived any right they might liave 
had to repudiato the contract lieeauM* 
of the deJiveiy of defective goods. - 
UaMILTON (xLAR A' MACTIliNK Cd. 

Lewis Hrotuers, II 924 J 3 D. L. 1:. 
3 07. —CAN. 


j nttnahd \ IMlRUVV r. ])1',1/IA L'oi rKR 
I ro., Lri) ,11925] 1 J) L i:. 1001.— CAN. 

PART VII. SECT. 6, SUB-SECT. 4. 

so. dgnriiicnt under .smZ.J — Lonj. 
<lelay in bringing aetnni cannot defeat 
I the entniec'ini'nt of an agi'eemont. iindt*)’ 
seal win n the twelve yt'ars speeihed 

- b> Slai I.inutat ions have not e 

]t()niNS(^N, 

3 1) L. K. S70; '2 W . \V. It. 1110- 
CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— D. 

1 sc. Contract absolutely terminated.] 
— VVhei’e there was a liibtiriet 
uiieouj vocal refuHul liy pltfs. to per- 
form their contract '.-—Held : so long 
as defts. were continuing to urge or 
demand compliance witli the contract. 
It could not be saul to have been 
teniiinatcHl, but w'heie finding that 
pltfb.’ attitude wtib unaitciable, defts. 
decid<id to acquiesce in it, & eom- 
niunicated such acrjujcseence to i)ltfH., 
the contract between the partlcb w'a« 
put an end to. — J iiandoo Mal- 
Jagan Nath v. Puhl Chand-Faten 
( hi AND (1924), I. L. 5i. 5 Lab. 497. — 
IND. 

- — — - (Collateral contract not ter- 
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PART VII. SECT. 6. SUB-SECT. 5. 

sf. Ihf/bts of parlies — Indennujuation 
if 'party misUd from ohlii/afiou^i of con- 
tract. h -WiuTc rescission of n contract 
IS ordered the et. has full power to 
make a lust allow'ance A to do what is 
practically pist, aJthoiiglj it may not 
be able to restore the p.irties precisely 
to the state tlu^y were in prior to the 
ooT)trai‘t. The right- of the party 
mibled to he put into tfie position in 
which he was before the contract, 
includes tlie right l-o he indemnified 
from the cous(‘(ineii(!(‘s A: obligationg 
which are the result- of the contract set 
aside. — L kvvih A Lewuh v. Howhon, 
1192S1 4 1). L K. 207 ; [19281 2 

W. W. 11. 197 ; 22 Saak. L. II. C24. — 
CAN. 
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to iho Avife’s action \mdor the deed. — ^BEiUiy 
V. Berry, [1029} 2 K. B, 316 ; 98 L. J. K. B. 
748 ; 141 L. T. 461 ; 45 T. L. 11. 524. 

2938. For “ Validity of rescission of parol.] read 
“ Validity of rescission by parol.]’* 

2938a. S, P. Inge v. Lippingwell (1772), 2 Dick. 
469 ; 21 E. R. 352. 


8088. Add. Annotation : — ^Refd. Koenigeblatt v. 
Sweet, [1923] 2 Ch. 314. 

3038. Add. Annotation : — Refd. Hong Kong & 
Shanghai Bank v, Lo I^ee Shi, [1928] A. C. 
181. 

3040. Add. Annotation : — Refd. Ee Whitrod, Bur- 
rows V. Bax (1925), 70 Sol. Jo. 209. 


2038b. S. P. Ex p. Ilchester (Earl) (1803), 7 
Ves. 348 ; 32 E. R. 142. 

Annotations "Reid. ADdruw v. Andrew (1855), 3 Sm. 8r G. 
130 ; UiekciiHon v. Stidolph (1861), 11 O. B. N. S. 341 ; 
Louis V. Louis (1864), 3 New Bop. 303 ; In the Estate of 
Tollemache, [1317] P. 246 ; Ward v. Van Dcr Loeff, 
Burnyeat v. Van Der LoolT, [1324) A. O. 653. Mentd. 
Johnston v. .Tohnston (1817), 1 Bhilliin. 447 ; Klbock v. 
Wood (1826), 1 Buss. 564 ; In the Goods of Middleton 
(1864), 3 «w. & Tr. 583 ; Ibbott v. Bell (1865), 34 Beav. 
335 ; Dancer v. Crabb (1873), L. B. 3 1*. & D. 98 ; In the. 
Goods ()/ McCabe (1873), L. B. .3 P. & I). 94 ; Alexander 
V. Kirkpatrick (1 874 ), L. B. 2 Sc & Dlv. 337. 


2941. Add. Annotations : — Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48 ; Ncwsholme v. Road Trans- 
port & General Insee., [1929J 2 K. B. 356. 

2946. Add. Annotations : — Apid. British & Ben- 
ingtons v. North Western Cachar Tea Ck>., 
[1923] A. C. 48 ; Rose &; Frank Co. v. 
Crompton, [1925] A. C. 445. Refd. Royal 
Exchangci Assce. v. HoX)e, [1928] (^h. 179. 

2958a. Add. Citation : — 28 Com. Cas 265. 


Add. Annotations : — As to (1) Consd. Rose & 
Frank Co. v. Crompton, [1925] A. C. 445. 
Refd. Royal Exchange Assce. v. Hope, [1928] 


2968. Add. Annotation : — Reid. British & Bening- 
tons V. Noith Western Cachar Tea Co., [19231 
A. C. 48. » I J 


2964. Add. Annotation : — Refd. British & Boning- 
tons V. North Western Cachar Tea Co., (19231 
A. C. 48. » I J 


2965. Add. Annotation : — Refd. Rose & Frank Co. 
V. Cromi)ton, [1923] 2 K. B. 261. 

2967. Add. Annotation : — Refd. British <& Bcning- I 
tons V. North Western Cachar Tea Co., [1923] ' 
A, C, 48. 


2970. Add. Citation : — 28 Com. Cas. 244. 

2976. Add. Annotations: — Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287 ; Berners v. Fleming, [1925] Ch. 264. 


8062. Add. Annotation : — ^Mentd. Cory v. Davies', 
[1923] 2 Ch. 95. 

8069. Add. Annotation : — Consd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. 0. 
181. 

3077. Add. Annotation : — Apld. Kennedy v. 

Thoraassen, [1929] 1 Ch. 426. 

3081a. .] — Under the will of her then husband 

rrifide in 1902, & a separation deed & settle- 
ment made in 1903, V. was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, died in 1913, & V. afterwards 
married a Dutch subject, & for the remainder 
of her life resided in Holland. In 1927 the 
trustees of the will olTered to redeem both 
annuities, &; after some negotiations were 
informed by V.’s solrs. that they would advise 
her to accept £6,000 for redemption, the 
annuities to be paid in full up to the date 
of redemption. TJ»e trustees sent the solrs. 
a draft release for their approval. V. having 
informt‘d her solrs. that, she would accept the 
oiler of £6,000, th(;y sent her the release 
engi'ossed for her execution, & she executed 
it on Jan. 12, 1928. On Jan. 17 she died, 
but no notific.'ition of her death was received 
by her solrs. in London until Jan. 31. In the 
meantime the trustees having been informed 
by V.’s solrs. on Jan. 24 that she bad accepted 
the £6,000, on Jan. 30 paid the money to 
them, being in ignorance of V.’s death : — 
Held : (1) there was no concluded contract 
for the sale & purchase of the annuities, as 
the i)urchascrs could not have intended their 
offer to be accepted by the vendor merely 
executing a do(;ument 

there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& tiio trustees were entitled to re(;ovcr back 
the £0,090. — Kennedy v. Thoalassen, [1929] 
1 Ch. 426 ; 98 L. J. Ch. 98 ; 140 L. T. 215 ; 
45 T. L. R. 122. 


PART VII. SECT. 6, SUB-SECT. 6. - 
B. (a). 

2938 iii. N. P. Stanlakk v. Ring 
HAND (SaKk.), (1322J 3 W. W. B. 758 
70 D. L. B. 546.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.- 
B. (b) ii. 

c i. .] — A contract required tt 

be in writing: cannot be vaned by t 
new oraj agreement, even if the varin 
tion relatcu to u ]iart of the contract 
which, if it Htood by Itself, would not 
bo required to lu* in writing.- — N ugkn'J 
V. Davies, [1323] I D. L. ft. 1040 ; 5;) 
O. L. R. 458.— CAN. 


PART VII. SECT. 6, SUB-SECT. 6.— 

B. (b) iii. 

2962 i. Extension of time — For 
deliveru of goods.] — field: since the 
contract of sale was one which was 
required by Stat. Frauds to lie in 
writing, a verbal postponomont of the 
date of delivery was not a variation 
of the contract. — Dowling v. Rae, 
H. G. Hamilton Pty., Ltd. v. Rae, 
(1«27), 39 0. L. R. 363 
i [1927] Argus, L. R. 

149. — AUS. 


® i* Eor cutting <£: removal of 

twibcr.] — Lawrence v. Erkington 
(1874), 21 Gr. 261. — CAN. 


PART VII. SECT. 6, SUB-SECT. 6.- 

8g. What amounts to.] — Whore 
clause In an agreement provided tha 
a certain sum of money should b 
treated as the amount of ooinpensatio] 
if the contract was not carried out 
Held : the giving of such an otie 
& notice to doterimiio the agi'eemen 
did not constitute a rescission b: 
mutual oonsiinl/. — Fuller’s Theatres 
Ltd. V. Musgrove (1323), 31 C. L. B 
524.— AUS. 


PART VII. SECT. 6, SUB-SECT. 7. 

sh. On good shipped under contract. ]— 
Belgian iNDusmiAL Co., Ltd. v 
Canada Cement Co., Ltd., [1326 
1 D. L. R. 436 ; [132C1 S. C. R. 244.— 
CAN. 


PART VII. SECT. 7. 

sj. Distinguished from rescission.] 
— -Thore is a difference between oan« 
cellation & rescission. The logical 
consequences of true rescission are 


the roturnmg by each party of the 
bencfitB ho has received, or restitutio 
in integrum. Canc/cilation means do- 
te rmmation of the contract without 
restitution. — P rimeau fit Imperial 
Lumber Yards, Ltd. v. Meagher, 
[1323J 4 D. L. R. 1036; 3 W. W. II. 
1308.— CAN. 

PART VII. SECT. 8, SUB-SECT. 3. 

Bk. Substitution of partg.J — To effect 
a sole an agent decided to buy tho 
article himself & then soil to the 
buyer. To do this he altered a con- 
tract by substituting his own name lor 
that of his principal : — Held : the 
contract was avoided by this altera- 
tion. — Royal Bank of Canada v. 
Frank, [1923] 4 D. L. R. 1213.— CAN. 

tl. Addition of provision for 2^o,y- 
meni of compound interest.] — Held : an 
alteration in a material respect. — 
Parbati Chabanmuicukrjee V. Ama- 
BBNDHA Nath Bhati’acharjee (1325), 
I. L. U. 53 Calc. 418.— IND. 

PART VII. SECT. 8, SUB-SECT. 8.— A. 

3046 i. General rule.] — Thorne v, 
Williams (1887), 13 O. U. 577.— CAN. 
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3082a. .] — Shales v. Seignohet, No. 810:?a, 

poftL 

3088. Add. Annotation : — Refd G. W. By. v. 
S.S. Mostyn, [1928] A. C. 57. 

3000. Add, Annotations : — Refd. Ilford U. D. C. 
V. Beal &J Judd. [1925] 1 K. B. 671. Mentd. 
Edwards v. Birmingham Navigations Oo. of 
Proprietors, [1924] 1 K. B. 341 ; Noble v. 
Harrison, [1926) 2 K. B. 332; G. W. Ry. v. 
S.S. Mostyn, [1928] A. C. 57 ; St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

3090a. For the existing paragraph substitute the 
following paragraph : — 

Absolute contract.] — ^By a contract dated 

Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at GO.**, a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not ship 
any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
England & IXirkcy ; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance that 
differed totally from the conditions with 
reference to which the contract was made : — 
Held : mere impossibility of x)erformance did 
not discharge a i)arty where performance 
was not naturally impossible, unless such a 
state oi affairs had arisen as displaced the 
fundamental basis of the contract ; in the 
absence of any strike, w^ar or force majeure 
clause, the buyers were entitled to damages 
for failure of the sellers to deliver. — Sabgant 
(W. J.) & Sons v. Paterson (Eric) & Co. 
(1923), 129 L. T. 471 ; 39 T. L, 11. 378. 

3093. Add. Annotations: — Consd. First Russian 
Insce. V. London & Lancashire Insce., [1928] 
Oh. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Ameiic^aine Des 
Phosphates He Medulla (1923), 92 L. J. K. B. 
465; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569 ; Re Wait, 
[1926] CJi. 902 ; May v. May, [1929] 2 K. B. 
386. 

3094. Add. Annotation : — Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. 0. 604. 

3094a. .] — Saroant (W. J.) & Sons v. 

Paterson (Eric) &; Co., No. 3090a, ante. 

3095. Add. Annotations : — Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 


Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 679 ; Hirji Mulji r. Oheong Yue S.S. Oo., 
[1926] A. C. 497. 

3101a. All available shipping requisitioned.] 

— In an action brought in Singapore in Aug. 
1917,dcfts. counterclaimed damages for failure 
by pltf. to deliver sugar sold by him to be 
shipped tSr. delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. : — 
Held : Civil Law Ordinance No. Ill (Str. 
Sett. No. VIII. of 1909), s. 6 (1), which 
provides that in all questions which arise 
for decision in the Colony “ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or 6h.all be made, by statute,” 
made Defence of the Realm Amendment 
Act No. 2, 1915 (c. 37), ^ Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 
— Seng Djit 11 in v. Nagurdas Purshotum- 
DAS & Co., [1923] A. C. 444 ; 92 L. J. P. C. 
141 ; 128 L. T. 780 ; suh nom. Hm r. 

Ptjrsiiotumdab Co., 39 T. L. R. 226, 
P. C. 

3103a. •]- '-(1) If covenants to accept 

1*1,000 bank slock on iluee days’ notice u})on 
or befor(‘ a paiticular day, i1 is no excuse for 
him that lh(i party to make the transfer had 
no stock befor(‘ the day on which lie was to 
make it. (2) A man cannot be sued for money 
lie covenanted to pay on thc^ i)erformanc(^ of 
a parii<jular a(;l if he xu-(jvcnts sucli ])er- 
foiruance.- SiiAiiEs v. Seignoret (1699), 1 
Ld. Ra-yin. 410 ; 12 Mod. Rep. 218 ; 91 E. R. 
1192. 

AnnotafionH : — (iencrallu. Mentd. Laur’O.shiro v. Kiilinpr- 
wortli (17(>1), 1 Jid. Jtayiru ()SG : Wyvil r. StaT)lctoii, 
Shelbm*iio r. (I72:t), 1 Stra. 0ir». 

3106. Add. A 7 inotation : — Mentd. Haipcri;. Hedges, 
[1923] 2 K. B. 314. 

311S. Add. Annotation : —Consd. Browning v. 
Crumlin Valley Collieries, 11926] 1 K. B. 522. 

3121. Add. Annotation: — Refd. The Penelope, 
[1928] V. 180. 

3123. Add. Annotation : — Refd. The Penelope, 
[1928] P. 180. 

3124. Add. Annotation: — Refd. The Penelopes 
[1928] P. 180. 

3137. Add. Annotation : — As to (2) Consd. Haskell 
V. Marlow, [1928] 2 K. B. 45. 

3149. Add. Annotation: — Expld. Re Wait, [1927] 
1 Ch. 606. 

3157. Add. A 7 inotations : — Mentd. Sweet v. Williams 
(1922;, 12<S li. T. 379; Re Windsor Stcatri 
(’oal Co. (1901), JAd. (1928), 140 L. ^J’. SO. 

3162. Add. Annotation : — As to t3) Apld. Sargant 
V. Paterson (1923), 129 L. T. 471. 


PART VII. SECT. 9. SUB-SECT. 2.— B. 

3096 V. .) — Where a contract 

to thresh a whole crop does not provide 
for the rights & liabilities of the parties 
in the event of the threshing: being: 
interrupted by weather conditions, it 
will he held that the contract was based 
on the assumption that the state of the 
weather would remain sucli as to pernut 
the threshing being done with nothing 


more than temporary interruption, 
therefore, although the coiitvaet will 
not be deiormined by a slight storm, 
a permanent bi'(;ak in the weatiicr 
making threshing imi)UH8ibIo for an 
indefinite period will put. an end to it ; 
& when so ended the thresher is entitled 
to recover for the thresliiug which he 
has already done. — K i.kin e. Sander- 
son, [1928J 3 H. L. R. 29t ; I1928I 
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2 W. W. K. 289 : 2;i Alta. L. Ti. 4G7. — 

CAN. 


PART VIL SECT. 9, SUB-SECT. 2.— I. 

sm Contrari io i nstal furnace main- 
tain Hjjeri/ird tmipcrafnre of heat— 
fJhnnfjc oj Mills v. Glace 

Bay Houkino ( ommlshton, [192GJ 1 
Jj 1 j 11. G08 . 58N. S. R. 317. — CAN. 



Oases 8166-3194, 
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3166, Add. Annotations : — Consd. First Russian 
Insce. r. London & I-iancasiiire Insce., [1928] 
Ch. 922. Refd. Browning r. ('rurrilin Vallov 
Ooilieriiis, [1926] 1 K. B. 522 ; Hirji Mulji 
Cheong Yue S.8. Co., [1920] A. C. 497; 
The Penelope, [1928] P. 180; May v. May, 
11929J 2 K. B. :}8(). 

3168. Add, Annotations: — Consd. First Russian 
Insce. V. London & Lancashire Insce., [1928] 
Ch. 922. Refd. Larrinaga v, iSoc. P’ranco 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K. B. 45.5; Cohen v. Sellar, 
[1926] 1 K. B. 530; The Penelope, [1928] 

P. 180 ; Hyman v. Hyman, Hughes r. 

Hughes, [1929] 1\ 1 ; May v. May, [1929] 

2 K. B. 380. 

3170. Add, Annotations : — As to (2) Refd. The Lord 
Strathcona, [1925] P. 143; The Penelope, 
[1928] P. 180. 

3171. Add. Annotation ;--Refd. 3'he Penelope, 
[1928] P. 180. 

3172a. .] — (1) By a chartcrparty made in 

Nov. 1910, rcsps. agreed to place their 

steamsliip at the dis))osal of applts. on 

* Mar. 1, 1917, <S:. apydts. agreed to emyiloy 
her on specified terms for ten months from 
the dat(‘ when she was delivered to thcitn. i 
The ship was r(;(piisitioned by the Govt, 
before Mar. 1, 1917, A- was not released until | 
Feb. 1919. Ay)y)lts. then refused to take i 
delivery of h(‘r Held, : there had been in 1 
1917 a frustration of the charteryiarty whi(;h 
forthwith brought to an end the whole 

contract. 

(2) The legal effect of the frustration of a 
contract do(‘s not deyamd uyjon the intention | 
of the ])arties, or their oyiinions or even 
knowledg(‘, as to tlie (went which has brouglit 
about the frustration, but. upon its occurrence 
in su(di circiinistances as to show it to be 
inconsistent with the fui’tlier yn'oseciition of 
the adventurt\ — Hiiui Mur^Ji v. (hiEONG 
YueS.S. Co.. |192(il A. C. 497 : 9.5 L. 3. ICC. 
121 ; 134 L. T. 737 ; 42 T. L. R. 359 ; 17 ! 
Asp. M. L. C. 8 ; 31 (Umi. C^as. 199, P. C. 

Aiinataiiou ’ — (U'liirully, Refd. bo la (Uu'cio?'. Worsiiop (1U27), 
IH*. L. .1. Ch. A k;. 

3175. Add. Annotation : -'Held, IJirji Mulji v. 
Clieong Yue S. S. (ki., (1926] A.'V. 497. 

3177. Add, Annolailon : — Refd. Paterson Zochonis 
r. Elder Dempster, [1923] 1 K. B. 120. 

3178a. .] — In a chai-terparty tl»ere was a 

marginal mi'inoranduin that in tjie <'vent of 
“ war, blockade, or prohibition of exyiort 
y)rev('nting loading, this charter to be ean- 
celh^l ” : — Held : the eJiarteryiarty was ymt 
an end to ipso facto by the happcuiing of any 
or (dther of t-he contingencies mentioned in 
t;he mcniorandiini to the chartcrparty.* — 
Adamson ?». Newc.\stle Steamship 
P^RE ioHT Insurance Assocn. (1879), 4 

Q. B. I). 462 ; 48 L. J. Q. B. 670 ; 41 L. T. ' 
100; 27 \V. li. 818; 1 Asp. M. L. C. 150, 
1). C. 

Anno1afion.s Consd. Aloivantile S.S, Co. r. Tysrr (1881), 7 
Q. 11. I>. 711; Mtxl 'rrvvan Ship Oo. v. Weir Andrew, 
riOlO] 2 K, H. Hyi. Apid. Gapel v. Soiilidi (liilO), 114 
L. T. U21. Refd. Jir .Taiiiiohon &, Newcastle Si-caniBhip 
Freight Insee. Ahsocii. (ISU.'O. 11 T. b. 11. b,i(i. 

3178b. .]'-The Penelope, [1928] P. 180; 

97 L. J. P. 127 ; 139 L. T. 355 ; 44 T. L. H. 
597 ; 72 Sol. Jo. 557 ; 17 Asp. M. L. 0. 486. 

3179. Add. Annotation : — Refd. Cantiere Navale 


Triestina v. Russian Soviet Naphtha Export 
Agency, [1925]^ K. B. 172. 

3181. Add, Annotation: — Consd. Cantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3182. Add. Annotation : — Distd. Cantiere Navale 
lYiestina v, liussian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183. Add. Annotatimi : — Distd. Cantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183a. Ship ordered to leave port — 

Subsequent permission to return & load.] — 
A charterymrty of an Italian ship y^rovided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to tlic charterers’ 
.agents, berth or no berth. Tlie exceyitions 
clause exc(‘y)ted “restraint of y:)rinccs, rulers 
ifc i)eoy9e.” The shij) arrived at Batoum, 
& notice of readiness to load was given, 
the lay d.ays beg.an to run. Owing, how- 
ever, to a disyuite b(‘tw(jen the Rus.sian & 
Itfiliau Go vis. tlie ship was ordered by 
the y)ort authorities to leave Batoum & also 
Russian watiu's, accordingly the ship wemt 
to Constantinople. Subsequently permission 
was obtained to load the sliip at Batoum, & 
she j’tdyurned .ailer Ixrng absent from the port 
a little ovei’ a fortnight. The owners sub- 
sequ(‘ntly claimed demurrage from the 
eJiartfU'cr's, on the basis tliat the lay days 
continued to run during the period the 
shiy-) was absent from Batoum ; — -Held : 
interference l)y iht‘ Russian Govt, did not 
amount to .sucli an illegality as to excuse tlic 
yjcriormariee of tiie contract. — (.’antieiik 
Navale Triestina v. llANDicLsvEJmiETUNa 
DKR Russ. Soz. Fod. Soviet Republik 
Naphtha Export, [19251 2 K. B. 172; 91 
L. J. X. B. 579 ; 133 L. T. 162 ; 41 T. L. R. 
355 ; 69 Sol. Jo. 413 ; 16 Asp. M. 1.. C. 501 ; 
30 Com. Cas. 172, C. A. 

Ainmldtion * — Refd. lie UopDcr Shipping? Go. A' (’leeves 
Western Yulleys Anthr.'iclte CollJene^, lll>27 | 1 K. B. 87!). 

3184. Add. Annotation Refd. Akt. Rtndar v. 
Arcos (1926). 42 T. Ti. R. 737. 

3185. Add. Annotahons : — Refd. Sargant d. Toiler* 
son (1923), 129 L. T. 471; Akt. Reidar o. 
Arcos ( 1 920), 42 T. L. K. 737 ; Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 

3188. Add. Annotations :-w-Consd. Snia Soc. di 
Navigazione Industria e Commorcio v. 

(1921), 29 Com. Cas. 284 ; Cantiere Navale 
Triestina v. Hand(4svei*tretung der Russ. 
Soz. Fod. Naphtiia Export (1925), 94 L. J. 
K. B. 579. 

3189. Add, Citations: — ^92 L. J. K. B. 455 ; 129 
1.. T. 65 ; 16 Asp. M. L. C. 133 ; 29 Com. 
Cas. 1. 

Add. Annotation : — Refd. Hirji Mulji v, Cheong 
Yue S.S. Co., [1926] A. C. 497. 

3193. Add. Annotation : — Refd. Perry v. Equitable 
Life Assce. Soc. of U.S.A. (1929), 45 T. L. R. 
468. 

3194. Add. Annotations: — Consd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 


PART Vn. SECT. 9, SUB-SECT. 3.— B. I guvitiion^ed by Ofniem7nctU.] — Held: a I theoontrautthat an int^rniptioii should 
3194 i. Time charter — rr- I condition was not to be implied in | exen.^o the party from tbo further 
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Medulla (1923), 92 L. J. K. B. 45.5; First 
Russian Insce. v. London & Lancashire Tnsce., 
[1928] Ch. 922. Retd. WiUis v. Willis (1927), 
9« L. J. P. J77; TJie Penelope, 11928] P. 
180; Ilynian v. Hyman, Hushes v. Hughes, 
[1929] P. 1 ; May r. May, I1929J 2 K. B. 380. 

3198. Add. Annotations : — to {I ) Apld. Snia Sue. 
di Navigazione Industria e Coininercio v. 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
First Russian Ins(;e. v, Ijondon & Lancashire 
Insce., [1928] Ch. 922 ; The Penelope, [1928] 
P. 180. As to (2) Apld. Hirji Mulji v. Cluiong 
Yue S.S. Co., [19201 A. C. 497. Refd. May 
V. May, [19291 2 K. B. tlSO. (tvnrmlh/, Refd. 
Colieii V. Sellar, [192r>J 1 K. B. 530 ; Hyman 
V. Hyman, Hughes v. Hughes, [1921C P. 1. 

3199. Add. Annotation: — -A 9 /n (1) Refd. Cantiaro 
San Rocco S. A. d. Clyde Shipbuilding & 
Engineering Co., 119241 A. C. 220. 

3199a. .]- Huui Mtjlji v. Ciikong Yue 

S.S. (■()., No. 3172a, ante. 

3201. Add. Annotation Refd. Beiiaiin v. Debono, 
[1924] A. C. 514. 

3202. Add. Annotation : — As to (2) Consd. Canticre 
Navalc Triestina v. Ilanclelsverirctung ch;r 
Russ. Soz. Fod. Naphtha Exi)ort (1925), 94 
L. J. K. B. 579. 

3206. Add. Annoiaiions : — Tieid. Cayzer, Iryiru' v. 

Board of Trade (1920), 95 L. j. K. B. 1051. 
Mentd. Ramduil Ramkissendass v. Sassoon 
(1929), 98 L. J. P. C. 58. | 

3207. Add. Annoiaium : — Refd. Finlay v. Ivwik j 

Hoo Tong Handel Maatseha])})ij (1928), 98 i 
L. J. K. B. 251. I 

3211. Add. Annotations : — As /o (1) Refd. Tjarnnaga 
V. Soc. Franco Amerioaine Dos Phosphates 
He Medulla (1923), 92 L. ,7. K. B. 1.55; 
Jebara r. Ottoman Bank, [1927] 2 K. B. 251. 

3218. Add. Annolaiwits : — As to (2) Refd. TJvock 
V. Pearson (J 928), 33 (^om, ( 'as. 188. Ovneratiy., 
Mentd. Ton i ni er v. National Provincial A 
Union Bank of England, |1924] 1 K. B. 401. 

3221. Add. Annotation : — Refd. Couipagnie Con- * 
tinenlah* d’ Imi)Oi‘tation r. J landelsverrretnnjj 
(ler Union der Russian Soviet- lh‘public in 
Deutschland (1928), 13S 1.. T. OO;;. 

3225a. Conllscation by foreign Government,]- 14y 
a contract tlie vciidoi's agreed to sell tV. the 


purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut remove it, such time bo be 
exti'nded if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
natjcurCi or by wai-, from cutting or disposing 
of the timber. Tlie purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was jjassed in Latvia under 
wJiich the forest Sc all the timber therein 
became the property of the Latvian State, 
the agreement beeamt* annulled, Sc all the 
lights of vendors purcliasers in the forest 
Sc the timber became entindy ct>nfiscated 
IJctd : the p(M‘foi*nianee of the contract was 
(‘ntirely frustrated by the act of the Latvian 
State, Sc the parties w(M*e ndeased from it. — 
Kuksei.u V. Timbku ()pi<:rators Sc ('on- 
tractors, [1927] 1 K. B.298; 95 L. .7. K. B. 
509 ; 135 L. T. 223 ; 42 T. L. R. 435, C. A. 

3226. Add. Annotation Refd. Kurscll v. 'fiinber 
Operators Si< Contractors (1920), 95 L. J. K. B. 


3233. Add. An^^otalions : — A.s* to (2) Consd. Cantiere 
Naval(5 Triestina v. Handelsvertrctuiig der 
Russe Soz. Fod. Na]>htha Export (1925), 94 
T^. J. K. B. 579 Refd. Larrinaga v. Soc. 
Franco Ameiicaine T)es Phosphates l>e 
Medulla (1923), 92 L. .1. K. B. 455; Kurscll 
V. Timber 0}>crat(>rs & CV;ntractors (1920), 
95 L. J. K. H. 509; Tho J^onelope, {1928j 
]’. 180; Hvruan v. Jlvm.tn, Huglu's v. 

Huglies, [192i)| P. 1 ; May v. May (1929), 98 
L. 9. K. B. 770. 

3238. Add. Ayifiotation : Refd. Browning r. Crum- 
lin Valley Collieries, [1920] 1 K. B. 522. 

3239. Add. Ajinofailoii : -Refd. Browning r. Crum- 
lin Valley Collieiies, [ 1020] 1 K. B. 522. 

3240. Add. Annotation : -Refd. Browning v. ('j*um- 
Im Valley ('olliei‘i(‘s, [J92f)J 1 K. B. 522. 

3243. Add. Annotation Refd. Browning?'. Crum- 
Jm Valle}' Collieries, [1920J 1 K. B. 522. 

3262. Add. Annotation Mentd. Olenboig Union 
Fireciay Co. v. 1. R. Comrs. (1922), 12 Tax 
Cas. 427. 

3276. Add. Anindation : — As to (2) Refd. llyman 
V, Hyman, Hughes v. Hugh(‘s, [1929] P. 1. 


pcrformaijco t)f it. imlchr, subHt.uituilly 
tho wholo coiitra(5l bocMino iiniKishibU; 
o£ pei’ionaaijfe. — D ominion Coal Co. 
V. JjoriD Si'KATiieoNA S.S. Co., LH)24] 
2 D. L. U. (>G ; 67 N. S. R. 113.~CAN. 

PART VII. SECT. 9. SUB-SECT. 3.— C. 

3204 V. 7i:r»;sd., 11021] A. C, 22G; 93 
L. J. P. C. 80 ; 130 L. T. 610. 

3217 i. JHjJlmliieti in way of 

stnjnncriL] — Pt a c-ontiact, nuido lu 
1916, deft. Hold cert am Hhipiiiciit 

to 1)0 from a contmeatal port in hlv 
approxiinatoly equal monthly iiarcols : 
— Held : the lonjr delay in shipmenl 
(saimed hy war did not friiHtrute the 
eommeroial object of the contract ho 
put an end to it — Pingstai) r. (iOLLin 
A c Co. pRoruiE'i \KY, L'lJ). (1926). 36 
C. L. It. 303 ; 31 Aif^iifa D it. 221.- 
AUS. 

3224 i. Imporiiifion rcstrirlcd hy 
Govcntmrnf.] -Ajqdt., a manufacturer 
of 3'east, entered into a writl.en contract 
imdcr winch ho undertook to Hupply 
a certain portion of his output to 
rosp. during 1927. Clause 8 of the 
contract provided that “ in the event 


of legislation heiiig passi'd . . . which 
may in any wise restrict or prohibit 
tho sale of yeast in u.n> (piantity or 
to any e.lash or race, tbis agriMunent 
Hball iM'eomc void,” while elauHO 0 
jirovldiul that “ if such h'f^iblal ion . . . 
relat,<“s only^ to iinjiorted yeaHt then 
your Helling price . . . may be 
in creased at your Option ” in certain 
respeelH. In .lime, 1927, by Act 21 
of J927, tlio importation of yeant into 
the Union was prohibited except with 
the nermihsion of tlie Comr. of l*olicc. 
Apj)it. thereupon rt;pudiated the cen- 
truet., pleaded it wnb null Ac void under 
eJauHcs 8 A: 9 tlipreol • — Held : le{;ih' 
latiou prohibitiTii? tlie importation of 
yeant did net lull vllhm the terruB of 
either claiiHC ot the eontiaet, inaHumeli 
as it did not proiiibit or rcbtriet tlie 
Hale of veasl.. — C ompkkssed Yeast, 
r. DisTiimPTiMj Agency, Ltd., 
[1928] Ai)p. D. 301 - -S AF. 


k i. .1~A contract bidng for 

export only : — IJcId : its object wan 
frustrated. — M aiek & Liqe Inc. v. 
Ati.antic Sugar Refineries, L'I’d., 
11920] 2 V. L. li. 783 ; 68 O. h. H. 
631.— CAN. 


PART VII. SECT. 9, SUB-SECT. 3.— D. 

sp. Sfril.c of workmen —Lease of salt 
works.] —1J< Id : the eoutracd to pay 
lent, bad not become impossible of 
performance -- 11 A HI L^xaiAN Josiir 
r. Secretarv of State for Jnpi\ 
(1927), I. L. P. 62 Pom. 142. —IND. 


PART VII. SECT. 9. SUB-SECT. 5. 

1 i. Lfo.w of hold J — The Ichhci h 

of an lioti'i property, upon piolubit ion 
cominp: into forte m Alberta, hiicd foi 
a declaration t]»at tlie Jcds(‘ r)f tiie 
premiseb Sc an nt to puiciajsc 

the ehatUilb in Ibc boltl u('n' Icr- 
minatod throntrh Lulorr to ol»tajn a 
heetteo /Jdd tbe aboljli(tj» of tbi‘ 
bar was a ri^.k tljat mnsl ln' undiTtaKcn 
]>y tiic lessee, it beinp: a ease not ot 
total di'.'^truet )oii (tf l-be hub](‘et -mat tei , 
but a ease ol slojilily — CliERUlER A. 
njmiN r M.-( ’ukk.h’J' A: 1'enmngton, 
11917] 2 \\'. W U 11 Alta. L. 11. 
270 ; 3.; D h K. 6s9.--CAN. 


PART VII. SECT. 0, SUB-SECT. 6. 
3278 i. Jfrvsd.. (1924] A. C. 226; 93 
L. J. ]\ C. 86; 130 h. T. CIO. 
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5280. Add. Annotaiiom : — Refd. Hynian v. Hyman, 
Hughes V. Hughes, [1929] P. 1. Mentd. 
Campbell v. Poliak, [1927] A. C. 732. 

3282. Add. Annotations : — Consd. Caniiare San 
Rocco S. A. V. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226. Refd. Cohen v. 
Sellar, [1920] 1 K. 11. 536 ; Tlyman v. Hyman, 
Hughes V. Hughes, |1929| P. 1. Mentd. 
Anchor Donaldson v. Crossland, [1929] A. C. 
297. 

3303. Add. Annotation: — Refd. Tredegar v. Har- 
wood, [1929] A. C. 72. 

3306. Add. Annotation : — Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

3324. Add. Annotation : — Consd. Curiis Moffat ??. 
Wheeler, (1929] 2 Ch. 221. 

3327. Add. Annotations: — As to (5) Apld. Meyrick 
V. Dyson (1925), 41 T. L. R. 368. Generally, 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 
K. B. ,328. 

3328. Add. Annotatwns : — Apld. Baldry v. Mar- 
shall, [1925] 1 K. B. 200; Barker v. Agius 
(1927), 43 T. L. R. 751. Mentd. Szymono- 
wski V. Beck, [1923] 1 K. B. 457 ; Lancaster 
V. Turner, [1924] 2 K. B. 222 ; Barker Agius 
(1927), 33 Com. C^as. 120. 

After this case add ** See, also, Companies, 
No. 814a.*^ 

3330. To the cross-references following this case 
add “As regards bills of exchange.] — See 
Bills of Exchange, Vol. VI., pp. 79-93.” 
3379a. Provided “ undertaking ” carried out.] 

— BrUFF V. CONYBEAUE (1868), 17 ii. T. OO'J, 
Ex. Ch. ; revsg. (1802), 13 C. B. N. S. 203. 
Annoiation ;--Consd. London ('orpn. r. Saudon, Ijondon 
Oorpn r. Mol. Ry., Mot. Ry. v. Ijoridon Corpn. 

L. 'r. SCI 

3447. Add. Armolation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


3487. Add. Annotations : — Refd. British & Bening- 
tons V. North Western Cachar Tea Co., [1923] 
A. C. 48 ; Never-Stop Ry. (Wembley) v. 
British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 

3490. Add. Annotation : — Refd. British & Bening- 
tons V. North Western Cachar Tea Co., [1923] 
A. C. 48. 

3494. Add. Annotations : — Refd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739 ; Anglo-Newfoundland Development Co. 
V. Pacific Steam Navigation Co., [1924] A. C. 
406; Cohen v. Sellar, [1926] 1 K. B. 536. 

3495. Add. Annotation : — Refd. United States 
Shipping Board v. Durrell, [1 923] 2 K. B. 739. 

3500. Add. Annotation : — Refd. British & Bening- 
tons V. North Western Cachar Tea Co., [1923] 
A. C. 48. 

3508. Add. Annotation : — Dlstd. ChiUingworth v. 
Esche, [1923] 1 Ch. 670. 

3509. Add. Annotation : — Refd. Samuel v. Dumas, 
[1924] A. C. 431. 

3513. Add. Annotations : — Consd. Acties Nord- 
Osterso Rederiet v. Casper, Edgar (1923), 
28 Com. Cas. 222. Refd. British & Bening- 
tons V. North Western Cachar Tea Co., [1923 
A. 

3514. Add. Annotation : — Refd. Admiralty Comrs. 
V. Cliekiang (Owners), [1920] A. C. 037. 

3519. Add. Annotations : — Refd. Lawrence v. 
Hayes, [1927] 2 K. B. Ill ; Earle v. Hems- 
worth R. 1). C. (1928), 44 T. L. R. 005 ; He 
Pinto L<‘ite, Ex p. Des Olivaes, [1929] 1 Ch. 
221. 

3520. Add. Citallon : — Hevsd. sub nom, Nichols 
V . North M iijtropolttan Railway & Canal 
CC. (1891), 71 L. T. 836, C. A. 


PART VII. SECT, 11, SUB-SECT. 1.^ A. 

3305 i. Performance by one to satis- 
fartimi of other party — Whctlur parly 
baiind to dirid-f ramnnably nr rntitlfd w 
daeulr arbitrarily — lioiid fide dirision.] 
— asrivod to plart* Hods anmiul 
dfiftH.’ power house to tholr Kutisfaotion. 
Doft« , not heinj? BuliHliod with the 
sodw or the work, oanoclhjd the con- 
tract. In an action for danuifireH for 
lireach ot eontruet, tJie jury found that 
deftb. hud acted honestly but un- 
reasonably — Held: the judgment of 
defts. houeBtly arrived at- \A’aH final, A: 
pltf. w'us nol entitled to recover. — 
TRUMAN 1 '. Ford Motor (’o, or 
Canada, Ltd., fH)261 1 J) L. R. !»00 , 
.58 O. L. H. 317.— CAN. 

St. licceipt of money — Duty to 
coUcci.]~-A contract ])rovided for 

iield: liability couid not bo evaded by 
failure to collect the moneys , but 
whore then* was pood i-caRon to snppOMo 
that litiHration for the purpone of 
collection WMiuld bo useless, there w'oh 
no duty to litiKaU'.- -Nohtiikun Pii’F, 
Line Co. v. Canadian Gas Co., [11)24] 
4 D. L. R. llll.~CAN. 

PART VII. SECT. 11, SUB-SECT. 1.— 
B. (a). 

a i. Jijreement to sell dealer's 

business svJt)ject to granting of licence by 
licensing o/7/cer.]— R a.tah v. Sudiman 
(1927), 48 N. L. R. 309.— S. AF. 


PART VII. SECT. 11. SUB-SECT. 1. 

D. ^a). 

Halifax Sc Cai*e 


Breton Coal Sc Jiv. Co. o. Ghkoohy, 
CaHH. Rib:. 2ud cd. 727.- CAN. 


PART VII. SECT. 11, SUB-SECT. 1.— 
D. (a). 

sa. Timber licence— Condition nyainst 
cmjjloymeni of Chinese or Japanese.] 
- -A condition in a hi>ccial timber 
licence under Land Act (B. C.). 1908, 
that no Chineso or .Tapaneso phonld 
bo employed in connection there- 
with iH one of tho esbcntial terms 
of the licence. — A.-Q. for Buitiru 
C oLUMiiiA r. Brookb, Bidi.ake Ar Co., 
[i 9224 3 W. W. K. 9 ; 63 S. C. R. 400.— 
CAN. 

sd. Coniracl for sale of rurrrnry -- 
t condition precedent to delincry. I 
— WAmii V. Brown (1868), 18 C. ~ 

' 00. CAN. 

AuCJlTERIXJNfE uT ARMS ”(1875), 25 

C. P. 403.— CAN. 

sk. Agreement to sell land for church — 
If eongregatwn brought together.] — Held : 
although at first conditional, tho con- 
tract, by reason of a congregation 
havlug assembled, became absolute. — 
A.-G. V. CmuSTlE (1867). 13 Ur. 495.— 
CAN. 


PART VII. SECT. 11, SUB-SECT. 1.— 
E. 

3422 i. General rule.]- Where 
1 dociuneut is sulfieieutly clear 6c 
certain, Sc payment depends on some 
' simple condition or event, it is sutfioicrit 
I for pltf. to allege that tho oondltion 
has been oomplled with or the event has 
happened. The onus then lies on deft, 
to snow that what was Intended by the 


document sued on to be a oondltion 

f iroeedent to entitle iiltf. to succeed 
las not been complied with. —U nion 
Shake Aoency & Investmeni\ Ltd. 
(Liquidators) v. Spain (1927), 48 
N. L. R. 348. — S. AF. 

PART VII. SECT. 11, SUB-SECT. 3.— 
A. (b). 

p i, .] — The consideration for 

a (piit-claiiii deed was the raamtenance 
of tlie grantor & pltf. during their 
lives. After the death of the grantor, 
deft, married, & jdtf. left Sc lived else- 
where : — Held ' as it was clearly 
meant that pltf. would live in dcft.*B 
house & be maintained therii by him. 
Sc as she hud no valid excuso for leaving 
liim, deft, was not obliged to provide 
for her support elsowhei-e. — C omean 
V. Leulanu, 11923J 2 D. L. R. 1076 ; 
56 N. S. R. 201.— CAN. 

PART VII. SECT. 11, SUB-SECT. 3.— 
A. (c). 

3509 i. What amounts to u'aioer.]— 
Bowes v. Chaleykr, 11923] V. L. K. 
295 ; 32 C. L. R. 159.— AUS. 

PART VII. SECT. 11, SUB-SECT. 3.— 
C. 

3621 i. Itiglit of defaulting party to 
sue other party — Recover y of deposit .] — 
Defts. contracted to supply pltf. with 
a quantity of lumber to bo loaded on 
cars in Julj", 1920. Defts. hauled the 
lumber to the railway siding ready for 
Bhipmbnt, but pltf, failed to provide 
cars, OB it was his duty to do, upon 
which tho lumber could be loaded : — 
Held : an action by pltf. to recover a 
deposit paid on the contract must be 
dismissed. — Glennie v. Rushton 
(1922), 56 N. S. R. 630.— CAN. 
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Part VIII. — Defences to Actions for Breach of Contract. 


3561. Add, Annotations; — Consd. Hose & Frank 
Co. V, Crompton, [1925] A. C. 445. Refd. 
British & Beningtons v. North Western 
Cachar Tea Co., [1923] A. C. 48. Mentd. 
Royal Exchange Assce. Hope, [1928] Ch. 
179. 

3569. Add, Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3606. Add, Annotation -Apld, Beny v. Berry, 
[1929] 2 K, B. 31G. 

3614. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

3622. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3641. Add, Annotations : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K, B, 612. Refd. Barclay 
V. Malcolm (1925), 133 L. T. 512. 

3646. Add, Annotations: — As to (1) Refd. Re 
British American Continental Bank, Lissor 
& Kosenkranz’s Claim, [ 1923] 1 Ch. 276 ; 
lie Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466 ; Peyrae v. WUkinson, [1924] 

2 K. B. 166. 

3654. Add, Anjiotation : — Consd. Sowerby v, Lind- 
say (1928), 44 T. L. R. 501. 

3673. Add, Annotation: — Refd. If. r. H., [192S] 
P. 206. 

3680. Add, Annotation: — Refd. Midland Motor I 
Hhowrooms v. Newman, [1929] 2 K. B. 256. 

3749. Add, Annotation .-—Refd. lie Houlder, [1929] 

1 Ch. 205. 

3751. Add, Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

3752. Add, Annotation: — Refd. British A North 
European Bank v, Zalzstein, [1927] 2 K. B. 92. 

3763. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 025. 

3781. Add, Annotation Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3784. Add, Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3784a. .]— Hall v, Padley (1923), 156 L. T. 1 

.To. 83. 1 

3784h. .] — Pltf. granted a bill of sale over I 

certain furniture to a moneylender, &, as 
she was unable to pay him the first instalment 


when it became due, defts. agreed to advance 
to lier £1,000 on another bill of sale for 
the purpose of paying him off & of having 
her furniture released from the first bill of 
sale. Pltf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. In an action by pltf. to restrain defts. 
from disposing of the furniture comprised 
in the second bill of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
s. 8, & she contended that the real con- 
sideration was the payment off of the money- 
lender & the release of her furniture from the 
lirst bill of sale : — Held : the consideration 
for the second bill of sale was the loan 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second hill 
of sfile, the action failed^ — D’UsEZ v. 
Traffics & Discoveries, Ltd. (1924), 40 
T. L. K. 441. 

3784c. .] — If a bill of exchange or note be 

taken on account of a debt <fc nothing be 
said at the time, the legal effect of the trans- 
action is that the oripjnal debt remains, but 
the remedy for it is suspended till Iho maturity 
of the instrument in the hands of the creditor. 
If the hill or note is given not by the debtor 
hut by a stranger, the action for the original 
debt is equally suspended. — Allen v. Royal 
Bank op Canada (1925), 95 L. J. P. O. 17 ; 
134 L. -T. 194; 41 T. L. R. 625, P. C. 

3806. Add, Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3813. Add. Annotation: — Refd. Jones v. Waring 
cv Gillow, 11926] A. C. 670. 

j 3817. Add. Anyiotation : — Consd. Allen v. Royal 
' Bank of Canada (1925), 41 T. L. R. 625. 

3818. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. K. 625. 

3833. Add, Annotation : — Consd. Allen Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3864. Add. Annotation : — ^Refd. lie liouldor, [1929] 
1 Ch. 205. 


PART VIII. SECT. 2, SUB-SECT. 2.— A. 

3542 i. General rale.} — Whitefokp v. 
McLeod (1868), 28 U. C. R. 349.— CAN. 

3547 ii. .] — l*rior to foreoloauro 

proctsedinKS on a mtge. griven by doft., 
pltf.*s Bolr. wrote deft.*H solr. that the 
i-egistoi’cd owner was willing to givo 
a (init>claim deed to pltf. to clear up 
the title & avoid litigation if deft, 
would give a quit-claim deed to pltf. 
This was agi'eed to, but subsequently 
deft.’s solr. received a letter from 
pltf. *8 solr. purporting to withdraw 
from all negotiations to accept a quit- 
claim deed : — Held : there was an 
accord but no satisfaction. — Cairns v. 
Brown, 11924] 4 D. L. li, 590 ; 3 
W. W. R. 409.~CAN. 

PART VIII. SECT. 2, SUB-SECT. 3.— D. 

si. jyischarae of ntorlgage on execution 
of agreement between mortgagor <Sb mort' 
uagee .] — West v. Accidental Fire 
INSUBANOE Co., [1927] 3 D. L. R. 260. 

—CAN. 


I PART VIII. SECT. 3, SUB-SECT. 4, 

3655 viii. .] — If there is no 

special covenant for payment of a debt 
elsewlierc;, the presumidlon of law is 
tliafc tlio borrower ought to seek out 
the lender for payment. — (iOKUL Das 
V. Natiiu (1925), 1. Ii. K. 48 All. 310. — 
IND. 

,3666 i. Unless creditor 

ahruad.] — The duty wlilch English law 
imposes upon a debtor to diid his 
creditor &; pay him Is imposed upon 
Jilnj only if the creditor Is within the 
realm. If in India a debtor is subject 
t o the same duty, it is similarly limited. 
— Bansilal Abirciiand V. Ghulan 
Maubub Khan (1925), 63 L. R. Ind. 
App. 58.— IND. 

p i, .] — Platt v. MoFaul 

(1864), 4 C.P. 293.- -CAN. 

PARTVIII.SECT. 3, SUB-SECT. 5.- F. 

sp. Manager of dibtor agent of 
creditor — Fraudulent e7itri/ of payment.] 
— MoMorris V. Empress Theatre 
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Go., Ltd., 11923] 2 J). L. R. 555 ; IG 
Husk. L. R. 504 ; [1923] 1 VV. W. K. 
J 144.— CAN. 

PART VIII. SECT. 3. SUB-SECT 5.— 
G. (b) i. 

3766 iv. 1 IlABlNEATT V. Bovit- 

QUE, [1925] 1 D. L, U. 852.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 6,— 
G. (b) ii. 

3799 i. Acceptance m haii^ijarlton 
Question of fact .] — 'rhe ln!fi)]ng lining 
of a cheque handed to a creditor on 
debtor’s condition that it ts to bo 
taken in satisfaction of a clauu for a 
larger amount, be with woids on the 
cheque so intimating, is not conoliiHivo 
m law of an accord satisfaction ; 
whether it was arjccpted in satisfaction 
of the claim Is a (luoshon of fact. — 
Peterson v. Flack, 11923) 3 D. L. R 
132; 10 S.isk. L. It. 493 ; 11923] 

1 W. W. R. 1289.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 6. K. 

sr. Agreement by creditors to worL 
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3874. Add. Annotation: — Hefd. Abram S.S. Co. 

Westvilh Shipping Co., [1923] A. C. 773. 
3880. Add. Annotation :—Reid. Albemarle Supply 
Co. V. Hind, [1028] 1 K. D. 307. , 

3905. Add. Annotali 0718 : — Apld. AJbem/irh Supply 
Co. V. Hind (1927). 43 T. L. It. 052. Hefd. 
Albemarle Supply Co. v. Hind, [192S] 1 K. 13. 
307. / 


I V S.S. Nautilus, [1927] A. P* 1^5; .s.,-- 
lionU^dn^om V. S.S. 

strooru v. S.S. Durham Castle, [1927] A. C. 3/ 

' liekies, LrO; 11920] 2 K. B. 218 ; 9.'; 
L. J. K. B. 089 ; 134 L. T. 745 ; 19 B. W. 
C. C. 33. O. A. 

4073. Add. Annotation Mentd. Conquer v. Boot, 


3909. Add. A7motaHon : — Retd. Albemsirle Supply 
Co. V. Hind, [102S] 1 K. B. 307. 

3930. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

3961. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

3977. Add. Annotation: — Refd. Albemarle Supply 
Co. Hind, [1928] 1 K. B. 307. 

3990. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

3997. Add. Annotation : — Mentd. Dennerley v. 
PrestAvick V. 1). C. (1929), 45 T. U B. 059. 


[102SJ2K.B. 336. 

4077. Add. Annotation : — Refd. Saunders v. 
Young’s Brewery (1925), 42 T. L. R. 136. 

4087. Add. Annotation : — ^Mentd. Perrin v. Dickson 
(1929), 45 T. L. H. 021. 

4117. Add. Annotations: — Mentd. Jones (Hollo- 
way) V. Woodliouse, [1923] 2 K. B. 117 ; 
Piager v. Blatspiel, Stamp & Heacock. [1924] 
1 K. B. 506; Tarn v. Scanlan, Neilsen, 
Andci*sGn v. Collins, Muller (London) v. 
Lethem, Muller v. 1. B. Comrs. (1927), 44 
T. L. B. 53. 


4000. Add. Annotation : — Refd. Re Wait, [1927] 1 
Ch. OOG. 

4009. Add. Annotation : — Refd. Houghton v. Noi- 
hard, Lowe & Wills (1927), 44 T. L. R. 70. 

4010. Aidd. Annotations: — Mentd. Ligg(‘tt (Liver- 
})oo]) V. Barclays Bank (1927), 137 L. T. 413 ; 
Lloyds Bank v. Chartered Bank of India, 
Australia China, [1929] 1 K. B. 40. 

4017. Add. Annotation : — Refd. Smith v. Wood, 
119291 J Ch. 11. 

4050. Add. Annotatio7is : — Mentd. S.S. Australia 


4130. Add. Annotation: — Refd. Richmond v. 
vSavill, [1920] 2 K. B. 530. 

4132. Add. Annotation : — ^Mentd. Re Harrington 
Motor Co.. Ex p. Chaplin, [1928] Ch. 105. 

4133. Add. Annotation : — As to (2) Consd. Smith 
V. Wood, 11929] 1 Ch. 14. 

4193. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4203. Add. Annotation : — Folld. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


mine —Condiiionnl on mmc proving 
valnaUlc— Mine valueless — Formnhon of 
comjmn]/ t>v crediUtrs — Whether eon- 
rlusire as to aeeord <t'* sol is faction, | - 
'WiUTLA Vu PfiAlit (185)8), 12 Man. L. Jl. 
122. -CAN. 

PART VIII. SECT. 3. SUB-SECT. 7.— A. 

3871 i. />// debtor — How far creditor 
hound hu (Mitor's aptirojirialion.] -A 
(jrodilor cannot aiipioprlatc in opponl- 
tioTi to hiH debtor’H expro8S(*d intention. 
DASllAUATIll (lllOHE V. KHONDKAU 

AiiDUL Hannan (1U27), 1. L. K. .05 
Calc. C2-1.--IND. 

3876 1 . .] — A debt owing from 

creditor to inn debtor cannot be 
coti'^idcrcd hh a pMvmcnt by dobtoi I 
until lie consontH to ttio creditor re 
tamum it 8: applying it oii his iiidetited- 
ness — ]\lA'rruFAVsoN v. Thompson, 

I 11)2,01 2 1). L. n. 1211 111)2.01 2 

W. W. 11 IGl ; PJ Sabk. L. It, 420.— 
CAN. 

3876 11 . .) —A perKon wdio pays 

mon<‘y lias h rigtit to apply tliiit jiay- 
ment to am of ttie debts wdiicb he 
owvs — Ai.nioitT V S'J'ORKY, [ii)2oJ 4 
H. L. K. :i74 -CAN. 

3884 iii. ] — Where a debtor, 

wdio owc.s more than one debt to tlie 
same creditor, makes a pavment with- 
out ai)i)ropriating it towards the dis- 
charge of any particular debt, the right 
of the creditor to appiuprmto the 
amount paid towards any ol tlie dehlK 
due to him contiiiu(5b uj) to the time 
when ho applies the payment towards 
the discharge of a particular debt. — 
Mavisty V. Jameson (15)2.0), I. L R. 

5 Pat. 320.— IND. 

3884 iv. — ' ] — Whue a 

debtor owes Huvoral debts to one iterson 
6c makes a payment to him, hut hab 
not taken advantage of the prJ\ilege 
conferred upon him by Indian (Omtraet 
Act, s. 55), tiio creditor is at liberty to 
apply the payment m liquidation of 
any lawful debt actually due & jiay- 
ablo to him from debtor. — H elu Mal 
V. Ahmad (1025), 1. h. U. 7 Lah. 17. — 
IND. 


3884 V. .1— FitABEK V. 

Lo('IE (1863), 10 Gr. 207.— CAN. 

3884 vi. .] — Dasharathi 

Ghose V. Kiiondkar Abdul Hannan 
(15)27), I. L. H. 55 Oalc. 624.— IND. 


PART VIII. SECT. 3, SUB-SECT. 7.— C. 

3913 J. Mortgage debt — Or 

simple contract debt.] — A mtgee., in 
receipt of the reiiLh Sc protlts of the 
nortgoged premises, sold goods to the 
ntgor,, & the latter absented to the 
receipts being applied first in payimuit 
if t)io account for goods sohl — Ueld : 
an incumbrancer, whoso rights ttc<;rned 
after the settiement, W'as not entitled 
to take tJie position that the rents 
protil.H i)e<’essarily & irnnocably re- 
duced the mtgo. as they were received. 
— Mrri’UKLL V. Say’lob (1901), 21 

C. h T. 224 ; 1 O L. K. 458.— CAN. 

3913 ii. .1— 7?r 

Brown (a Bankrupt) (1851), 2 Gr. 
111.— CAN. 

II 1 . Hanning account.] — Petrie 

(L.). Btd. V. Frizzle. [15)25] 4 D. L. R 
8 15 ; on oppeed, 11926] 2 D. L. R. 419 ; 
[15)26] 1 W. W. R. 905.— CAN. 

3934 i. Karlicr dcM.] — lindcr 

an agrec'meut whereby dett.s. undertook 
to pay through u co-operative assocn. 
for goods supplied up to a certain 
amount by pltf. to the asbocn. : — 
Held : money paid to pltf. by the 
assocn. aftc'r the execution of the agree- 
ment could not be appropriated to a 
debt owing to pltf. under a former 
agreement of the same Idnd. — (^op- 
viLLE Go., Ltd. v. Goddard, [15)26] 

1 W W. R. 602 ; 22 Alta. L. R. 41.— 
CAN. 

3934 ii. Arrcjv s of salary — 

tJnle,ss appropriatwn by debtor to current 
salary ] — Re Looan (H. J.) Go. (Out.), 
(1926] 2 D. L. R. 946 ; 7 C. B. R. 325. 
—CAN. 

q i. .] — McGregor v. 

Gaulin (1848), 4 U. C. R. 378.— CAN. 

t i. .1 — Ross V. Pmrrault 

(1867), 13 Gr. 206.— CAN. 
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PART VIII. SECT. 3, SUB-SECT. 7.— 
E. (a). 

3961 i. StaJemeni of rule.] — 8coTr Sc 

Pedkn r Ellio'jt, 1 1920] 2 1). L. R. 
.504, [1926] 2 W. W. B. 154; 37 

B. C. R. 143.— CAN. 

35)81 ii. .] — Tlie rule In Clayton's 

Case is a( best merely a presumption. — 
Gan ADI AN Bank of Commerce v. 
Smith (1911), 17 W. L. R 136; 3 
Alta. L. R. 299.- CAN. 

3962 V. .] — Canadian 

Bank of (^ommkrce d. Smith (1911), 
17 W. L. R. 136 ; 3 Alta. L. R. 299.— 
CAN. 

3962 vi. .] — Lake r. 

CIIOHRIE (1911), 9 Nfld. L. R. 490.— 

NFLD. 


PART VIII. SECT. 3, SUB-SECT. 9.— 
A. (a). 

4028 iv. .] — Ontario Equit- 
able Law & Accident Insurance 
C o. V Baker, [1920] 2 D. L. R. 289 ; 
[1920] S. C. R. 297.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 5.— A. 

4184 ii. .] — ^Moodie v. Mac- 

kenzie, [1925] 1 1). L. R. 801.— CAN. 


PART VIII. SECT. 4. SUB-SECT. 7.— 

A. (a). 

4200 iii. .] — Where several 

debtors are bound jointly, a release 
given to one discharges the others, 
unless the cixjditor, when granting the 
release, resolves his right against 
them ; this iTile applies as much to 
a judgment debt as to any other 
obligation. — Castle v. Bilsky (1921), 
50 O. L. R. 536.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 9. 

sr. On scmirity for debt.] — The re- 
lease of a debt operates os a release of 
any security hold in respect of it. — 
A.-G. V. Smith & France, [1926] 
N. Z. L. R. 217.— N.Z. 



4285. Add. Annotations : — Refd. Lawrence v. 
Hayes, [1927J 2 K. B. Ill ; Humphery v. 
Wilson (1929), 141 1.. T. 4(39. 

4286. Add. Annotations: — ^Mentd. New York life 


Vol. Xn.— Contract. Cases 4286— 48M. 

Insce. V. Public Trustee (1924), 93 L. J. Ch. 
449; Kepubiica do Guatemala v. Nunez, 
11927] 1 K. B. (399 ; Koyal Trust Co. v. A.-G. 
for Alberta (1929), 46 T. L. It. 25. 


Part IX. — Constructive Contracts. 


4325. Add. Annoto/'ion;- Mentd, Adams r. Morgan, 1 
(1923] 2 K. B. 234. ! 

4335. Add, Annotation Mentd. Adams v. Morgan, I 
[1923] 2 K. B. 234. 1 

4340a. Double payment by bank to client’s order.) | 

— I’ltfs., a London bank, on telegraphic in- i 
str actions from a bank in W.irsaw, which \va.s ; 
acting for a Polish (;o., paid defts. £2,990 j 
on account of a sum of over £4,000 owed by | 
the Polisli CO. to defts. Tht^ Warsaw bank | 
then wrote a letter of conlirmatiori, but x>hfs- 
mi.stook tlu‘ letter for a direction to pay defts. 
a furtfjer sum ol £2,000 did so. Alterwards 
the I’olish co., believing the sum paid off to 
be £2,000, told the Warsaw bank to arrange* 
lor the payment of another £1,000, hut the , 
instructions accordingly semt by the Warsaw , 
bank to pltfs. were lost in transmission A . 
were never rce.cdved. On disc.overing the i 
tacts xdtfs, were willing to credit dt'fl-s. with 
the above-mentioned £1,000 tV brought an 
action to recover £1,000, th(! balance of the 
£2,000, as money paid under a mistake ol 
tact : — ffr/d : (1) tfu're was no such mistake | 
of laid as entitled to maintain that the j 

amount claimed v^ as money })aid to theii* ! 
use, & the action failed ; (2) pltts. had been i 
negligent as between themselves A. defts. — | 
JiAiK’LAY A: Co.. T/ri). v, Malcolm A. Co. I 4360. 
(1925), 133 7^. T. 512; 41 T. L. IL 51S ; i 


()9 Sol. Jo. 075 

4358a. Payment of rates on tithe rentcharge by 
occupier — Demand after Tithe Act, 1891 (c. 8).l 

— At- the date ot tlie fiassingof the alK)ve Act 
rates uj)ou a tithe rentcharge were duo tk in 
aT*r(*ars, owing to the omission ot tlie over- , 
seers to demand pa>uuent- thereof from the | 
occupiers of the laud out ot wluch tlie tithe 
rentcharge issued, ^'lie tithe rentchargti for 
the period in res])CM*t of which the rat.es in 
arrear wore due liad been paid tci the tithe- 
owncr in full. After the jias.sing of the Act. 
the overseers, purporting t.o act under Tithe 
Act of 1837 (c. 09), s. 8, demanded payment 
jf the aiTcars of rakes from this occupiers 
of the land, who paid them, tk were allowed 
the amount thereof by their landlord, the 
owner of the laud, out of the hall-year’s rcuit 


next becoming due. Subscquimtly thereto 
a lialf-year’s tithe rentcharge became payable 
by the landowner. 3’he landowner claimed 
to deduct thend’rom the amount which he 
had allowed to the occupiers out of their 
rc‘nt in ressiiect of the arrears of rates fiaid 
by them :—Hrld : having regal'd to the 
Act of 1891, s. 6, the ]»ayment of tlie arrears 
of rates by the oeciqiiers was a voluntary 
paymcuit, A. tlu'y were not entitl(‘d to deduct 
the amount .so paid from their leiit ; conse- 
quently the landowner was nol tuititled to 
(ieduet the* amount which he had a.l lowed to 
tlie oecupi(*rs IL^m the titlu* rentdiarge due 
by him. — lie Tithe Ac’T, 1891, Kobekts v. 
Potts, .Iones r. (\>oke, llsOlj 1 IL 1>. 213 ; 
58 J. P. 333; 42 W. IL 291; 9 B. 230; 
snh nom. Jones v. Potts, ,1ones v. CooivE, 
63 L. J. Q. B. 381 ; (;9 J.. 819 ; 10 T. L. H. 

Ill, O. A, 

Annofaiion Distd. Lewis r. Hughes, [ HHiq ] K. H RIH. 

4359. For “ Payment to clear off maritime 

lien — No request from mortgagees ” rcMd 
“ Payment to clear off maritime lien — No 
request irom mortgagees.” 

Add. Annoiatioas y—'ReiA. The St. (Jeorgi*, 
(1926] J\2]7: Tin* tioulaudns, [1927] P. 182; 
Tie* Stream hisher, [1927] 1*. 73. 

Por ” Premiums on husband’s life 

policy paid by wife— First life interest under 
j settlement of policies taken by wife ” read 
I “ Premiums on husband’s liie-policies paid 
' by wife — First life interest under settlement of 
policies taken by wife.” 

4312. Add. A aao/Ml/ro/ ; -Refd. (9irisioforides v. 
Terry, (1921J A. C. 56.6. 

4377a. Double payment by bank.] — Bakclay ck 
t^o.. Ltd. V. Malcolm A. (Jo., No. 4340a, 
ante. 

4319. Add. Annolalwu : Refd. Akt. Lainpskibs 
Sl.eiusta,<l v. Peai'son (1927), 137 1^. T. 533. 

4382. Add. Annotat ion : — Consd. Sp€*n(*er v. Ash- 
worth I’artingfcon, [1925] 1 K. B. 58!). 

4385. Add. Annotation : — Refd. Ligg(‘tt (Uver- 
pool) V. Barclays Bank (1927), 137 Jj. T. 443. 

4390. Add. Annotation : —Oorvs^. Smith, Hogg r. 
Bamberger, [1929] 1 Jv. B. 150. 


PART IX. SECT. 1, SUB-SECT. 1.- A. i 

4325 i. General rule .] — Wilson v. 
Mason, JjAMB r. Wilson (1S7U), 3H 

U. C. U. H.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1.— C. 

St. Payment to eruihle JulJlbnent of 
coiUracL ] — Whoro a timber contract 
contumed the teriiis that (^ovt. & 
all other dues bhould be paid by tlio 
contractoi*, lSc deft. co. reserved t-hc 
light to retain (Jovt. dnew from the 
contractor until clearanct* had been I 
furniHhed : — Held : money paid by 
deft. co. fo furnish the clearaiiee was 


paid on behalf of the contractor to fulbl ) 
hiH contract it was chargeable against | 
him. — Klank V . Canadian I'ai’tfio i 
Ky. Co. (11)24), 34 B. C. It. 127.— CAN. j 


PART IX. SECT. 1, SUB-SECT. 1.- 
D. (a). 

4341 iii. - — . I A volunteer cannot 
recover over the debt of another paid 
without retiuest t)f sueli other ic without 
any legal obligation on his part. — 
Mautkll V. VViirn’KM (18(57). Nfld. 
J.. Ji. 200.- NFLD. 

4341 iv. .] — The principle that 

a payment maiio l>y on<i jjerHon for 


tho beni’lit of anoth(*r eaniuh lu* 
7’eeovored from tlu‘ hitter, no matter 
how clearly he has berM tiU'd t hei’e- 
Irom, il Jic Jiad not, (xpn*sslv 
impliedly ivfinc'slt'd tlx* making trf it 
ov lifts not ( li'ctod to ;i<l(»])t lt^ Ixmetit , 
and that, t iu tiKMof.u-t that in* aci‘ei*t(‘d 
the beiuMil ol lliil whieli lx bail ixt 
fijiport iimta' to i( tiisi nol ('Mdein*e of 
Ins adoiitxm (»!* ratiixatjon wfis a.iiplnxl 
herein m jin iJi'fxiii Inouefil fo reeaivci 
amoun1/s paid foi ti-eight, \ foi the 
feeding in tr.iieit of eattli* shipped by 
deil. MiKis-k'k Aj,('(Htv, Maunmjk 
i. 11 \LL(Sask.), II 020 I 1 D. 1.. K. 
48 ; [I02SJ 3 N\ . VV. Jt. 300.— CAN. 



Cases 4410— 4578a. English and Empire Digest Supplement. 


Add. Aymotaiion: — As to (2) Retd. Akt. 
Dampskibs Steinstad v, Pearson (1927), 137 
L. T. 533. 

4418. Add. Annotation : — Dbtd. Tiowtber v. Clif- 
Jord (1926), 95 U J. K. B. 576. 

4429. Add. Annotation : — As to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4435. Add. Annotations : — Consd. The Chekiang, 
[1925] P. 80. Apprvd. Admiralty Comrs. v. 
Chekiang (Owners), [1926] A. C. 637. 

4437. Add. Annotation : — Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

4438. After this case add “ See^ further. Companies, 
Vol. IX., pp. 328-331.” 

4478. Add. A nnotaUon Rv Mason (1928), 

97 J. Ch. 32J. 

4487. Add. Annotations : — Refd. Holt v. Markham, 
[1923] 1 K. B. 504 ; Cantiare San Rocco S. A. 
V. Clyde Shipbuilding <5fc Engineering Co., 
[1924] A. C. 226; Bowling v. Cox, [1926] 
A. C. 751 ; Anchor Donaldson v. Crossland, 
119291 A. (\ 297. Mentd. Boston Corpn. 
V. Fenwick (1923), 129 L. T. 766. 

4523. Add. Annotation: — Distd. Jones v. Waring 
A Billow, [1926] A. C. 670. 

4534. Add. Annotations: — Apld. Holt Markham, I 
[1923] 1 K. B. 504. Refd. Jones v. Waring | 
& Billow, [1926] A. C. 670; British A North 
European Bank v. Zalzst<‘in, [1927] 2 K. B. 
92. 

4534a. .] — By certain military regula- 

tions olllcers in the Royal Air Force were on 
demobilisation en tilled to a gratuity varying 
in amount according to circumstances.' If 
their names were on a certain list, called tlie 
Emergency List, they were only entitled to 
a gratuity at a lower rai-e than if they were 
not on that list. Deft, was a demobilised 
officer of the Royal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
{inter alia) of gratuities to demobilised oHicers 
of that force, in ignorance of the fact that 
deft, was on the Emergency liist, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 
Emergency List should be paid at the low’er 
1 ‘ato, ik not appreciating the materiality of 
an officer being on tliat list, paid deft, his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list-. J\Iore than a year afterwards, & before 


notice of the mistake, deft, spent the money. 
In an action to recover back the excess pay- 
ment as money paid under a mistake of fact ; 
— Held : pltfs. could not recover on the 
gixiunds that plfts.’ mistake was not a mis- 
take of fact causing the payment ; & that 
as deft, had been led by plfts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 
alleging that it was paid under a mistake. — 
Holt v. Markham, [1923] 1 K. B. 504 ; 92 
L. J. K. B. 406 ; 128 L. T. 719 ; 67 Sol. Jo. 
314. C. A. 

Annotations: — Consd. JonoR «. Waring & QiUow, [1926] 
A. C. 670. Refd. liritiah 6c Nort-h European 35ank v. 
ZalzRtein, [1927] 2 K. B. 92; Reckitt v. Barnett, Pem- 
broke & Slater (1927), 44 T. L. 11. SID Home & Colonial 
Inace. v. Jjundou (Riarautee & Accident Co. (1928), ii) 
T. L. R. 1:M. Mentd. Ord. V. Orel. [1923] 2 K. B. 432. 

4542. Add. Annotations: — Generally, Refd. Holt 
V. Markham, [1923] 1 K. B. 504 ; British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328 ; Jones 
V. Waring & Gillow, [1926] A. C. 670. 

4563. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

4569a. Damages recovered by holder of bill of 
exchange against sheriff —Bill held in trust 
for plaintiff.] — Where the hoidcT of a bill of 
exchange, v^ho held it in trust for pltf., sued 
the drawer, A, pemding that suit, became 
bkj)t., A Ills assignees afterwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damagcis to the 
amount of the bill ; — Held : jdtf. might 
ma-ini ain money had A riHjeived against the 
assignees for the damages so I'ecovcred, 
allowing to them tlie costs A expenses. — 
Randoll r. Bell (1813), 1 M. A S. 714; 
105 E. R. 266. 

Auiiotahon : Distd. Neale r. Reid (1823). 1 B. & C. 657. 

4578. Add. Annotation: — Refd. Toumier v. 
National Provincial A Union Bank of Eng- 
land, [1924] 1 K. B. 461. 

4578a. Solicitor acting as banker — Cheque paid out 
of funds belonging to plaintiff — To party in- 
debted to plaintiff'.] — Pltfs. wiire a limited co. 
formed to amalgamate eeidain lirms A cos. 
conti'olled by F., two of the directors of pltfs. 
being F. A deft. T. The latt^er was a member 
of the [Inn of T. A C., who were the solrs. 


PART IX.. SECT. 2, SUB-SECT. 1, A. j 

sv. Effccl oj arranpnnrnt Intwcfu 
CO -co7itr actors |— Wtiere eo -contractors 
arrange Ix'l wecii Ihem8e4v(3b that one 
of them, although ]uLl)le to their 
creditor, is not t-o h(‘ called upon by 
the oth(u*s 1-<» pnv any portion of the 
debt, no action Ik'.s ngainst Jinn for 
contribution \Nith rchpi'ct to pavmentH 
made by one of said otlicrs to 
tho creditor. — STAiNsi.i-.KJir v. Fihhkk 
(A lta.), 119281 3 J). L. R. 136; 1192HJ 
2 W. VV. R. 205.- -CAN. 

part IX. SECT. 3, SUB-SECT. 1. 

m I. .] — Bahnuaiit r. Robert- 

son (1842), 6 O. S. 642.- -CAN. 

PART IX. SECT. 3, SUB-SECT. 2.— A. 

BW. Company inunicipaliiy .] — 

A suit by a co. for tho recovery of a 
sum ^\TongfuJJy collected by a munici- 
pality under :Madras Munieiiialities 
Act, V. of 1920, H. 92, is essontiully an 
equitable action for “ money had & 
reciiived A not a suit for “ damages A 
eompenHtttion . ’ Pin t> ro ft. Miwk ’ir ai. 


C’orxcinr. Bombay Go. (3928), I. L. R. 

IMud. 207.— IND. 

PART IX. SECT. 3, SUB-SECT. 3.— C. 

4656 i. Oeiutral rule .'\ — The <;orpn. by 
one resolution directed that $300 should 
be granted to each councillor, deft.. 
Iielng one, to be by them exjiendod on 
the roads ; A liy another, that $100 
should be placed to the <;redit of each 
councillor, to be expended by them on 
tho roads A. bridges in their respective 
di\isions. Tills was in accordance 
^\ith an cstalilished iiractlce, by which 
tlie councillors superintended the laying 
out. of moneys in their respective 
divisions. Deft, grranted several orders 
on the treasurer to ditforent persons as 
for “ work done/' wiilch were paid, A 
it appeared that such work, though 
contrarf.ed for, had not been performed. 
There was no evidence, however, of 
any fraud or collusion on doft.'e part, 
or of any gain to himself, except the 
usual charge to the corpn. of the com- 
mission on such moneys as were 
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expiiiided : — Held : there could be no 
reeoverv on the common eoimts, 
for deft, had received no money. — 
CiiATii-YM Township Gom*N. v. 
Houston (1868), 27 U. C. R. 560. — 
CAN. 

PART IX. SECT. 3, SUB-SECT. 3.- D. 

sx. (rcncral rule.] — Deft, having sold 
a cargo A rmuitled tho proeiieds to 
0. A S., an action was brought by pltfs. 
on tiio common counts as for money 
received to their use : — Held : after 
the sale deft, held tho proceeds for 
the benefit of pltfs., A in remitting 
them to 0. A S. did so in his own 
wrong. A the verdict for deft., should 
be set aside. — Morton v. McLeod 
(1874), 10 N. 8. R. (1 R. A C.) 71.— 
CAN. 

sy. Money paid to revenue ojBftcer — 
Rcprcaenling value of seizure db fine — 
Action by informer for share .] — 
Wright h. Ourlesh (1888), 21 N. S. R. 
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of pltfs. & also of P. had moneys 

standing to their credit in the books of T. 
& C., & P. also had a running account with 
T. & O. Dining a period when F. was in 
debt to pltfs. he drew for his own purposes 
on the moneys standing to th (3 credit of pltfs. 
in the books of T. ^ C. At the time of these 
transactions deft. T. was not aware of P.’s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of B\’s methods to be 
put on inquiry as to what P. was doing. 
Subsequently pltfs. brought tlie present action 
against T. in respect of tliese moneys on the 
ground of conversion for monejy had & 
received & for breach of duty & negligence 
as one of then* directors as their solr. 
Deft. T. pleaded acquiescence by pltfs. : — 
Held : deft. T. was liable in conversion, A 
even if there had been acipiiescence he was 
liable for money liad k, received, k i)Itfs. 
were entitled to recovei*. — Fenton Textiee 
Assocn., Ltd. v. Tjjomas (1929), 15 T. L. R. 
20d, O. A. 

4583. Add, Annotations : — Refd. Underwood v. 
Bank of Liverpool Martins, Same v, Bar- 
clays Bank, [1924] 1 K. B. 775; Taggett 
(Liverpool) v. Barclays Bank (1927), 187 
L. T. 448 ; Lloyds Bank v. Chartered Bank of 
India, Australia k China, [1929] 1 Iv. B. 40. 

4587. Add, AnnotalUm ; — Refd. Brocklebank v, 
R., [1925] 1 K, B. 52. 

4590a. To bank named by principal — 

Money returned by bank to agent.]— Pltfs. 
in London sold to a New Yoi k co. a quantity 
of Belgian trancs to be delivered to defts. 
as the purcha.s(‘rs’ agents in Brussels on 
Dec. 31, at a price to be paid in dollars on the 
same day in New York, k the purchas< 5 rs 
instructed defts. to pay the francs when 
received to the C. Bank. On Dec. 80 bkpcy. 
proceedings were commenced against the 
purchasers in New York k a receiver was 
aj)pointed, (k on the same day the purchasers 
cabled to pltfs. not to xia-y the francs to defts., 
as they, the i)urchasers, were unable to com- 
I)lete their contract. Before that cable 
arrived pltfs. had already paid the trancs to 
deits., k defts. had paid them to the C. Bank. 
Pltfs. then requested the C, Bank to return 
th<*ni, k tlie Ck Bank returned them to deits., 
with an fjxplanation that they did so for the 
purpose of cancelling defts.’ payment to them. 
In these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, k refused to pay it over to pltls., 
who brought an action to recover tin* Irarn's 
as being money had k received by deits. to 
their use :~/leld : (1) as at the time pltfs. 
paid the francs to defts. the })urchasers 


liii-d already retmdiated their contract, al- 
though pltfs. dill not know that fact k conse- 
(luently had not acciipted the repudiation, 
})ltfs. were under no h'gal obligation to pay, 
k, haying paid under a mistaken belief of 
legal liabilitj", they would have been entitled 
to recover the money back if they had dis- 
covered their mistakii before* defts. had paid 
it to the C. Bank ; (2) tlu* effect of the money 
b('ing return(‘d by the C. Hank was to restore 
pltfs. to the same position as that which 
they occupied b(‘fore defts paid it away, k 
that position was unaffect(*d by the fact that 
before redemand i>f the uion(‘y by pH-ts. the 
trustee in bkpey. of the purchasei-s had 
dir(*cted defts. not to part with it, & defts. 
in compliance with that direction hati credited 
the purchasers with it in their books ; (8) 
defts. were bound to repay it to pltfs. — 
British American (Continental Bank v, 
British Bank for IAireion Trade, [1928] 
1 K. B. 82S ; 95 L. .T. K. B. 828 ; 184 L. T. 
472 ; 42 T. L. U. 202, C. A. 

4591. Add. Annoiation : — Refd. lie A l-h*btor, 
[192S1 Ch. 199. 

4597. Add. Annotations : — Refd. Abram S.S. Co. 
V. Wcstvillc Shipping Co., [1928] A. C. 778 ; 
Rowland v. Divall, [1923] 2 K. B. 600, 

4598. Add. Annotation : — Refd. Abram S.S. Co. v, 
WestviUe Shipping Co , [ 1923] A. C. 778. 

4623. Add. Annotation : — Distd. Ilardh k Lane* 
V. Chilton, [192S] 2 K. B. 308. 

4635. Add. Annoiation : — Consd. Bro(‘klebank i\ 
R., [1924] 1 K. B. 847. 

4640. Add. Annotations : — Consd. Brocklebank v, 
R., [1925] 1 K. B. 52. Refd. Glamorgan 
County Council v. Glasbrook, [1924] 1 K. B. 
879. 

4644. Add, Annotations : — Apld. Marshal Shipping 
Co. V. Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v, R., [1925] 1 IC. B. 52. 
Refd. Glamorgan County Council v, Gias- 
brook, [1924] 1 K. B. 879. 

4649. After this case add “Payment as con- 
dition of licence to sell ship to foreigner.] — 

See Constitutional JjAW, pp. 280. 281, ante^ 
Nos. 528a-528d, ante.'" 

4650. Add. Annotation : — Refd. Catton v. Ashwell 
k N(‘shit, [1928] Ch. 481. 

4651. Add. Annotation: — Mentd. Republica do 
Guatemalan. Nunez, [1927] 1 K. B. 889. 

4676a. cannot abandon his claim 

in tort k still jiursue his claim for money had 
k receivi‘d whicli diipends upon the alleged 
tort. — llAitDiE k f^ANE, JyrD. v. Chiltkrn, 
11928] I K. B. 883; 98 L. ,T. K. B. 1010; 
J8S J,. T. 14 ; 43 T. L. R. 709 ; 71 Sul. .lo. 
884, C. A. 


PART IX. SECT. 3, SUB-SECT. 3. — H. 

4596 i. General rule,.] — He, Cairns & 
McNairn, |1J)271 2 TJ. L. Jl. 444: 60 
O. L. 11. 104. -CAN. 


PART IX. SECT. 3, SUB-SECT. 4.— 
B. (a). 

Ba. Money paid under decree — 
Decree unreversed .] — Money recovered 
under a decree cannot be recovered 
back in a fresh suit while the decree 
remains m force ; hnt if the decree 
has been reversed or superseded the 
money paid is recoverable. — Nag anna 
V, Vbnkatappatya (1923), 1. L. K. 
46 Mad. 895.— IND. 


sd. Money paid to obtain possession 
of ffoods.]- WimoN V. MahoxN, J.AMri v. 
WimoN (1S7G), 38 n. C. 11. 14. -CAN. 


PART IX. SECT. 3, SUB-SECT. 4. 

B. (b). 

m i. .]- JticHARDS r. Taylor 

j), 28 N. S. U. (16 K. & (L) 311. — 

CAN. 

PART IX. SECT. 3, SUB-SECT. 4. - 
B. (o). 

4616 ii. -.] — Pltf.'s action against 

deft, was dismissed with costs. Pltf. 
appealed. After servioo of notice of 
appeal deft, threatened to distrain for 
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th<^ costs, & solr p.'iul the 

anioimt to dcfl.’n solr. The 
was allowed Ac deft, oulcrofl 1o ]).'u ' ‘ ' 
costs of the oelion N of the appeal. 
Neither deft, nor Ivi.^ solr. v3oii((l refmul 
the arrioiuit j)aid for the costs -field * 
the money could r(‘e»>v(‘ie(l from 

(loft, as money leeeivetl to f)ltf.’.s use. - 
Bubkk V. BKArr\ A Whdk, 119281 
1. K. 91.— IR 


PART IX. SECT. 3, SUB-SECT. 4.- 
B. (h). 

4654 i. Cause of ariinn knmm to 
defe7uiant.\--HASK ok MovmEAL r. 
Wkihpkfk. IJ917J 2 W. W. Jl. 615 ; 2J 
B. (;. 11 73. 81 : 31 D. L. R. 26. — CAN, 
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4678. Add, Annotation : — Mentd. Ord v. Ord, 
f 1923] 2 K. B. 432. 

4683. Add, Annotation : —Mentd. Re lietters 
Patent No. 139, 207, Re CarV>onit Akt., 
[1924] 2 Ch. r)3. 

4700. Add. A nnoUdion ; -Refd. Woollatti;. Stanl(‘y 
(J92S), I3S].. T. 620. 

4704. Add. A nnotat ion Preston Porpn. 

r. Pyke, 1 19291 2 Ch. 33S. 

4711. Add. Annotation: — Mentd. Ord. v. Ord, 
11923] 2 K. B. 432. 

4716. Add. Annotation : — Refd. London & Mont- 
rose Shipbuilding & Kepairing Co. v. Barclays 
Bank (1925), 31 Com. ('as. 67. 

4725a. Conversion by creditor of bankrupt — 

Proceeds paid to defendant.] —A. after coin- 
mil ting an act ot hkpcy. in older to procure 
Ids discharge from an arrest' at the suit of B. 
diaws tk. indors(‘S to B. a bill of excliangc, 
which C. a(‘c<‘pts in ex])ectation of roctdving 
goods oi A.’s int'O Jus hands. 0. receives tJic 


goods, sells them, & pays the amount of the 
bill to B. ; the assignees of A. cannot maintain 
an action against B. for this money as money 
had received to their use. — Waller v, 
lliiAivEPORD (1810), 1 Stark. 4S1 ; 171 E. B-. 
536. 

4742. Add, Annotatwn : — Consd. Tones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

4751. Add. Annotations : — Consd. Tones v. Waring 
k. (allow, 1192.5] 2 K. B. 612; Rc Mason, 
{1929 

4770a. .] — Preston v. Strutton (1792), 

A 4- C/I . 1/If: x> n/irr 

(1841), Cr. & Ph. 

161. 

4824. Add. Annotation : — Refd. British & North 
European Bank Zalzstein, [1 927 ] 2 K. B. 92. 

4868. Add. Annotation.^ : — A.9 to (1) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 704. Generally ^ 
Refd. Palmolive Co. (of England) v. Freed- 
man 0927). 44 T. L B. 86. 


Part X.~ -Personal Contracts. 


4907. Add. Annotation - Refd. Public Trustee v. 
Elder, [1926] Ch. 776. 

4908a. .] — TJie element of personal confidonee 

which r(‘nd(‘rs a ('ontrad- una.ssignable is not 
eonfin(‘d to cases wiiert* the purchaser reli(‘S 
on the ])(‘rs()nal skill of the vendor or manu- 
facturer, or wh(‘re the manufacturer r(dies 
on tin* pi'rsonal idiosyncrasic's of the* huy<*r 
with r(*gard t'O his rocpiirements or with 
regard to his ]>(*rforinanc(‘ to the covenant/S 
other than his obligation to pay. Where the 
ability of tlx* buyer to jiay is the subject- 
matter of personal confidence, the contract 
is just as mud) taken out of assignability 
as wliore t/he manufacturing skill of tJic 
seller is tlie subject-mattiii* of the buyer’s 
])('rsonal confidimce. 

j lefts. (*nti*red into a contract with 11. to 
sujiply him with 10,000 tons of coal, the 
delivery of which was to be <*xt-ended over 
two years. 11. had been carrying on the 
business of a coal merchant- for some years, 
till* bnsin(*ss consisting of carting coals from 
d(*fts.’ depots round tlie streets of a certain 
dist rict &- there selling it to the working class(*s 
by weight in relativ(*ly small quantities, it 
hdtig a regular })ract-ice to give short credit-. 


H. assigned the contract to pltf., who up 
to the time of the assignment had no 
(*xperit‘noe of the coal trade ; — Held : there 
was (hat degri'c of difference between H.’s 
k pltf.’s knowh*dge of the business, which, 
having rt'gard to the nat-ure of the business, 
constituted an element of personal contidence 
in the matt er p(*rsonaI to 11. wJiich made the 
contract- unassignable. — C ooper v. Mjckljc- 
FiELD Coal & Lime Co., Ltd., Ck^oPER ?;. 
B-ayneu (1912), 107 L. T. 457 ; 56 Sol. Jo. 
706. 

4913. Add. Aano/ah’ou Refd. Message!* V. British 
Broadcasting Co., [1928] 97 L. J. K. B. 251. 

4915. Add. Annotation : — Refd. Mes$a,ger v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

4916. Add. Annoiaiion :■ — Refd. Messagor v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

4922a. Agreement as to right to perform play.] — 

By an agr(*ement plt-f. grant to E. “ the solo 
k exclusive right of representing or perform- 
ing ” in certain areas a play, of the music of 
which pltf. was the compost*!* : — Held : the 
agre(*iiu‘nt was not- limited to performance 
at a theatre k was not a mere licence, but was 
an assignment to E. of rights which eittier 


PART IX. SECT. 3, SUB-SECT. 4.~ 

C. (1). 

sf. J*rorre(Js of salf of crop— Jfjrcc- 
mrut for dclircru of part of crops.] — 
Ducat r. .Swuknky (1839). 2 Ont. Dig. 
42.09.- -CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— E. 

sk. Purpose illegal — Purpose portly 
fulfilled .] — If A. givot' to anotbor ah bis 
ttgont a cheque to make a purchase 
forbidden by law, & the agent makes 
the parchoso & indorses the ehcciue to 
the vendor, A. cannot recover from the 
agent an alleged brdance imacooimt-od 
for of the amount of the cticqiie as 
n)on(>y paid to the agent for A.'s use. 
Wliilo the money might liave been 
r(‘cov<‘red befoi'e the effecting of the 
dlognl purjiose. It cannot he recovered 


after. — Law.son v. Farlkt, 11924] 
1 D. L, It. 279 ; 1 W. \V. 11. 243 ; 18 
Sask. L. It. 48.— CAN. 


PART IX. SECT. 4, SUB-SECT. 5.— 
B. (a). 

sm. Casual ohservaiwn to third party 
— Jnsufficient .] — Cuutis r. Flindall 
(1847), 3 V. C. It. 323.— CAN. 


PART X. SECT. 1. 

sb. Advertisinp agreement.) — An 
agreement wboivby dofts. graiiti’d to 
J. S., carrying on business as J. S. 
Co., the exclusive rights of screen 
advertising, J. S. Co. to attend to all 
matters connected with the obteming 
of advortismg contracts, which it 
took in its own name: — Held: not 


I ashigtiable. — S v\u.n'Son (John) Co., Ltd. 

I e. CliVSTAL ]*ALACE, J..TD., [1922] 

N. Z. L. It. 250 ; Caz. L. Jt. 69.— N.Z. 

sc. A greemrnt. for easemcTit — Con- 
sirnc1}o7i ct- vse of tramvay.] — Deft. & 
another in 1916 granted to S. a right 
to lay down a tramway through deft.’s 
land for the purposes of removing 
S.’s timber. In 1919 S. assigned Jus 
rights under the agi*eement to pltf. 
The assignment was known to deft., 
who raised no oiueclion. Deft, in 
1922 pul gates aerosb the tramway, 
removed part of the tramline, & 
destroyed part of a t restle bridge : — 
Held : the grant or contract was not 
a personal one, & pltf. had an oquit-- 
able interest by assl^mont from S, 
In the easement.— IMacdoxald v. 
Peddle, [1923] N. Z. L. 11. 987.— 
N.Z. 
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he or his exors. could assign. — M essager v. 
British Broadc^asting Oo.. Ltd., [1929j 
A. C. 151 ; 98 L. .1. K. B. 189 ; 140 L. T. 
227 ; 45 T. 1.. B. 50, U. L. 

4931a. .] — Cooper v. Mick:leeiei.d Coal & 


Lime Co., Ltd., Cooper v. Rayner, No. 

490Sa, ante. 

4936a. S, P, Jackson v. Bridge (1702), 12 Mod. 

Rep. 650 ; 88 E. R. 1580. 

AnrwtfUwii^ : — Refd. Tasker v. Shepherd (1861), 6 H. & N. 
575 ; Farrow Wilson (186‘)). L U. 4 C. P. 744 ; Hinkins 
t\ Alder (1906), 50 Sol. Jo. 258. 


Part XII. — Assignment of Contracts. 


4956. Add. Amiotaiion ^ : — Refd. Anderson v. 
Equitable Life Assce, Soc. of the United 
States (1926), 184 L. T. 557 ; Bennett v. 
Whitehoa-d, [1926] 2 K. B. 880. 

4957. Add. Annotation : — Refd. Public Trustee v. 
Elder, [1926] Oh. 776. 

4963. Add. Annotation : -Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 


4985. Add. Citations : — 83 L. T. 760 ; sub nom. 
Rc European Assurance Society Arbi- 
tration Acts, 1872, 1878 & 1875, Re Anglo- 
Australtan & Universal Family Life 
Assurance Co., Harman’s Case, Pratt’s 
Case, 45 L. J. Ch. 382. 

4993. Add. Annotation : — Mentd. Rackham v. 
Tabrum (1923), 129 L. T. 24. 


Part XIII. — Interpretation of Contracts. 


5031. Add. Annotations : — Refd. Larrinaga v. Soc. 
Franco Americaine Dos Pi losp hates De 
Medulla (1923), 92 L. J. K. B. 455; Cohen r. 
Sellar, [19261 I K. B. 536; First Russian 
Insce- r. London & Lancashire Insce., [1928] 
Ch. 922; The Pontdope, [1928] P. 180; 
Hyman v. Hyiri;in, Hughes v. Hughes, [1929] 
P. 1 ; May May, [19291 2 K. B. 886. 

5032. Add Amiotahons : — Reid. Tournier v. 
National Pi*ovineial Union Bank of 
England. [1924] I K. B. 461 ; ]jivo(jk c. Pear- 
son (1928), 38 Com. Cas. 188, 

5033. Add. Annoiaf/tons AHelfi. Sack v. Jones, 
[1925] Ch. 285; O’Oedar v. Slough Trading 
Co., 119271 Iv. R. ; Aldridge r. Wright, 

1 1929] 2 K. Ik 117 ; N'amlerpant- r. Mayfair , 
Uotel Co., [19;;0) 1 Cli. 188. 

5040. Add. Annotation : — Mentd, Macmillan v. 
Ck>oper (1928), 93 L. J. P. C. 113. 

5041. Add. Annotation : — Mentd. llymari v. Hy- 
man, Hughes V. Jlug}j(‘S, [1929] J*. ]. 

5041a. .]— -J)t‘fts., manufacd-mers, sold goods 

to pltfh., retailers, upon condition that ]dtfs. 
should not resell the goods to the public at< I 


less than a speeificMl price. Aft^er busm(*s.s 
luid been (‘arried on u[)on this condition for 
three ycjars defts., without giving 
notice of their intention to change their* 
method of business, began to sell goods 
direct to t he publii; witliout tlu* mterv<!ntion 
of iniddl(‘m(‘n, at a pnci* v(*ry luue.h lower 
than that whiidi plt fs. weri' obliged to cliargi; 
under their contract witJi draft s., tSu as a r(‘sujt 
pltfs. were* left- with goods which they had 
l)ought- fr*om defts. A liad in stock, could not 
dispose of the goods eKcej)t- at a loss. They 
claimed damag(‘s on t he gr*ound tliat a t(‘rm 
must bo implied in the contraet tiiat defts. 
would not them.sclv(*h sell tin* goods to the 
public at- a price b(‘low that winch pltfs. were 
bound by tJie ooutract to charge, or at least 
that- b(*fore bt*ginriing to s«‘ll goods t-o the 
Xmblic th<*y would giv^e fdtfs. sullicitmt notice 
to enable the.rri to disposer of t-li(‘ir stock of 
goods at a [u*o(it : — Held : no such term as 
pltfs. reiiuin'd could be implied in tlie con- 
tract. lilVOtav r. I’EARSON i:{ROTnp]RS (1928), 

38 (Vnn. Can. ISS. 

5042. Add. Annotations : — fo (1) Apld. Livock 


PART XII. SECT. 2. SUB-SECT. 1. 
4957 i. When impluui.] — MoiutisoN 
r. ILU.E (1872), 1 N. J3. K. (Put?.) 203.— 

CAN. 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (a). 


4968 iii. .] — A buHincBS 

was transferred to a new co. Pltf. 
brouifht an action for an unpaid balance 
against the old lirm. Evidence showed 
that pltf. had disclosed no intention 
to accept the new co. as the debtor : — 
Held : the old firm were liable. — 
Simpson & Ors r. Cousins, [19231 
1 D. L. R. 106.— CAN. 


4968 iv. .] — SwiNSON 

(John) Co., Ltd. v. Crystal Palace, 
Ltd., 11922] N. Z. L. li. 250 ; Gaz. 
L. R. 69.— N.Z. 


4968 V. .1 — MeCi;LLT v. 

Maritime United Farmers' Co-opera- 
tive, OAimsB V. Maritime United 
Farmers' Co-operative (N. B.), 11926J 
4 D. L. R. 727.— CAN. 


PART XII. SECT. 2, SUB-SECT. 2. -- 
A. (b) 1. 

4967 i. Clear jjntof of infe^Uion re- 
quired- -Onvft on party allcijiny nova- 
tion J — (Jraytdorve V Jenkixb, 119261 
N. Z L. R. 858. -N.Z. 

PART XIL SECT. 2, SUB-SECT. 2.~ B. 

4999 IV. .] — MeCAVNELL v. 

Tv reman, 11925] 1 I). L. K. 911.— 

CAN. 

sd. What constiUites — Bill of ex- 
vhange oj lU’.w firm taken in paynicnt — 
Bill dishonoured.] — Pllf. co., u creditor 
of a lirm, had no notice of the dis- 
solution of the partnership between the 
partners, C. & S., luitil Feb 7, when H , 
pltfs.’ manager, was told of it. H. 
took an acceptance of S. tor the amount 
due to pltfri. down to Feb. 1, dating it 
Os of Feb. 7, receipted the bill Ik, con- 
tinued to supply goods to S. down to 
Mar. 4 when the business was closed. 
On Mar. 10 the draft taken by H. was 
dishonoured, & on Mar. 31, the whole 
dealing was closed by H. taking a 
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demand note from 8. for the wliole 
amount then due to pltf. Cf>. : — Jit Id : 
C. wah not rel(*ased from Iuh liability 
to jiltfs until after notice of ilisMilnrion 
giViJn bv S. on Fob. 7. There was no 
novation pltfs. were entitled to re- 
cover from the members of the tirni 
their account down to the date ol 
notice. — Hanthpoht Fnin Co.. Ltd. 
■e. CoLDWEi.L, [192.3] 4 D. L. R. 65; 56 
N. S. R. 222.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
B. 

5034 ii. .] - In eont-t ruing a con- 

tract, a t(5rru or i-ondit ion not ( xpressly 
stated may, in certain ej/einnstanci's, 
bo impli(‘d bv the c(.., if it is clear, from 
the lint, lire of tie* t i.iiisnctioii, that the 
eontraefmg paitu's must tiave intended 
such a term or condition 1(> bo a fuirt 
of the agrticment between thorn The 
Iniplieatiun is founded upon the pre- 
sumed intention of the parties & upon 
reason. — J'ioneer Bank v. Canadian 
Bank of Commerce (1915), 9 O. W. N . 
96 ; 34 O. L. R. 531.— CAN. 



Oases 6043—6119. ENGLISH AND Empieb Digest Supplement, 


P(‘arsoii (1928), 83 Com. Cas. 188 ; Gaze 
Port- Talbol Corrm. (3 929), 93 J. P. 89. 
Refd. C^ockburn v. Smith (1923), 40 T. L. R. 
11.3 ; Kelantan Oovernmcirit v. Duff Develop- 
ment Co., (1923] A. C. 39.^ ; Larrinaga v. Soe. 
Franco Anu'Hcainc* Des Phosphates D(' 
IMedulla (J923), 92 L. J. K. R. 4.^)5; Traiis- 
o<*eanicn, Soc. Italiana Di Navij^azione v. 
Shipion, (1923) J K. R. 33 ; Dniled States 
S)iij)pin^ Board r. Durrell, [1923] 2 K. 13. 739 ; 
Tournier v. Nat ioiia-l Provincial & Dnion Bank 
of Fnp:land, [1924J 1 K. B. 4t)l . As to (2) Refd. 
AV Windsor Steam (^oal Co. (3901), Ltd. 
(3 928), HO L. T. <S0. 

BOd-S. Add, Amoiai'io'ns : — Consd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundland Develop- 
ment Co. V. lAiciflc vSteam Navigation Co., 
[1924] A C. 400; Cohen v. Sellar, [1920] 

1 K. B. 530. 

5048. Add. Annotations : — Consd. Cockburn v. 
Smith (1923). 40 T. L. K. 113; Kelantan 
Gov(»rmnent v. Duff Development Co., 

1 1 923] A. C. 395 : Forbes, Abbott & Lennard 
V. G. W. Ky. (3 927), 3 3S L. T. 2S0. Apld. 
Silveiman v. Inijiorial l^ondon Hotels (1927), 
137 1^. T. 57 ; Wallems Rederij A./S. v. Muller, 
Batavia, [1927] 2 K B. 99; G. W. By. v. 
purnford (1928), 139 L. T. 145; Livock v. 
I'tvu.son 33 Coni. Cas. 188 ; G. W. By. i 

r. Monmouthshire (^ounty (Wucil (1929). i 
• J. P. 142. Refd. Lariirurga v. Soe. Fraiieo 
Americaim* l>('s Phosi)haU‘H Do Medulla 
(1923), 92 L. .T. K. B. 455 ; Unit(‘d States 
Ship])jng Boai'd v. Diu‘i‘(‘ll, [3923] 2 K. B. 739 ; 
Biitish IMroh'um Co. v. A.-G. foi* <^('ylon, 
[1920] A. C. 147 ; Browning?’. ( /rum lin Valley 
Collien(‘s, 1 1920] 1 K. B. 522 ; United States 
Shiiiping Boai’d v. Strick, [1920 1 A. (I 545 ; 
Marbe r. Georg(‘ Kdwardes (Daly’s 'J’heatre) 
(1927), 43 T. L. B. 400 ; Gaze ?’. Port. Talbot 
Cur])n. (1929), 93 ,J. P. 89. Mentd. Tlie 
Kmpress, [3 923] P. 90 ; Great' Lakes S.S. Co. 
r. MaTile Ti(^af Milling Co. (3 924), 41 T. L. il. 
23 ; The Grit, [1924] P. 240. 

5052. Add. A7i notations : Refd.lavock v, Pearson , 
(1928), 33 Com. Cas. 3 88. Mentd. Tiiomas | 
Todd, [19201 2 K. B. 513. 

5054. Add. Cdaiion:-~l6 Asp. M. L. C. 544. 

Add. A^nioialion : — ^Apld. Gaze V. Port Tal- 
bot (ku-jm. (1929), 93 ,1. P. 89. 

5056. Add. Annoiations : — Refd. Willis v. Willis, 
(3927), 90 L. J. P. 177 ; First Russian Insce. 
V. London & Lancashire Insce., [1928] Ch. 922 ; 
The Penelope, [1928 1 P. 180; Hyman v. 
Hyman, Hughes r. Jlughes, |1929] P. 1 ; 
May V. M.iy, [1929] 2 K. B. 380. 

5050. Add. Aimoiaiion: — Apld. Kelantan Govern- 
ment V. Duff Development Co., [1923] 
A. C. 395. 


5060. Add, Annotation : — Consd. A.-G. v, G. 8, & 
W. By. of Ireland, [1925] A. C. 754. 

5066a. Term customary during war.] — The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the diied 
fruit trade to in-seri in all contracts for the 
sale of sultanas a clause as follows: “ Should 
shipment be prevented by force majeurc 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulfilled part 
thereof to be cancelled without claim.” The 
ct., therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis. — Caraman 
Bowley & May v. APKnoms (1923), 40 
T. L. R. 124. 

5072. Add. Aimoiaiion : — Mentd. Captain J. A 
Cates Tug & Wharfage (^o. v. Franklin Insce., 
[1927] A. C. (398. 

5073. Add. A nnoiolion Refd. Einar Bugge 
Bowaler (1925), 31 Com. Cas. 3. 

5085. Add. Amioiaiions : — Refd. Boonie r. Wicker« 
[1927] 1 Cb. G67 : Farey v. (hoper, [1927] 2 
K. B. 384 ; Livock v. Pearson (19283, 33 Com. 
Cas. 188. 

5086. Add. Annoiations : — Apld. Boorne v. Wicker, 
[1927] 1 Ch. 6(17. Refd. Farey v. Coope 
[1927] 2 K. B.384; Livock v. Pearson (3928), 

Com. Cas. 188. 

5087. Add. Annotation : — Refd. Martin v. Stout, 
[1925] A. C. 359. 

5088. Add. A nnoUition : — to (2) Refd. Franco- 
Bfitish Ship Store Co. v. (.’ompagnie des 
Chargeurs Francaise (1926), 42 T. L. B. 735. 

5102. Add. Annoiations : — Consd. First Russian 
Jnsco. V. London & Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. Refd. 
Lariinaga v. Soc. Franco Americaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 
455; Kuraell r. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569; Ac Wait, 
[1926| CJi. 962 ; May v. May, [1929] 2 Tv. B. 
386. 

5103. Add. Annotation : — Refd, Larrinaga v. Sot- 
Franco Americaine Des Phosphates Des 
MeduUa (1923), 92 L. J. K. B. 455. 

5104. Add. Annotation: — Expld. lie Wait, [1927] 
1 (^h. 606. 

5107^ Add. Annotation : — Refd. The Penelope, 
[1928] P. 180. 

5113. Add. Annotation : — Consd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

5117. Add. Annotation : — Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 

5119. Add. Annotation -Refd. Brown v. Dagen- 
ham U. C., [1929] 3 K. B. 737. 


PART XIII. SECT. 2, SUB-SECT. l.~C. 

5048 ii. While the ct. inuft 

not by implication actuallv make a 
contract for the parties, yet it may hold 
that on a roaHonablo consideration of 
the terms of the contract thcie is 
necessarily implied an obligation for 
the purpose of givingr efficacy m the 
Iransaction & preventing "luch a 
failure of consideration as cannot 
have boon within the oontempiution 
of either side.— Oonnoijs v. Me- 
Gkeoor, [19241 2 D. L. R. 8« : 2 
W. W. R. 294 : 20 Alta. L. R. 289.— 
CAN. 

5048 iii. .] — A term or condition 


may be implied by the ct., if it is clear, 
on a reasonable & business like con- 
sideration of all the tenus of the con- 
tract, that the parties must have 
intended such a terra or condition. — 
Wells v. Plain, [1927] 1 D. L. 11. 
(iS7 ; 11927] 1 W. W. R. 223 ; 21 

Kask. L. K. 194.— CAN. 

6048 iv. Whether period of 

agency included .] — A contract of agency 
contained no express stipulation as to 
the teim of the agency : — Held : it 
was not necessary, in order to give 
business efficiency to the contract or 
to carry into effect the intention of 
the parties, to imply a term that the 
contract could bo terminated only on 


reasonable notice, & such a term could 
not therefore be implied. — POU.ARD 
V. Gibson, [1924] 4 D. L. R. 354 ; 55 
O. L. R. 424.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— 
G. (e). 

6k. Agreement to tmy goods — Ohliga- 
t ion to supply. ] — Implied , — Can ad a 
Cycle & Motoh Co., Ltd. v. Mbhr 
(1919), 45 O. L. R. 570 ; 48 D. L. R. 
579 ; 16 O. W. N. 253.— CAN. 

si. (S’. P. Berliner Gramaphonb Co., 
Ltd. V. N. H. Phinney & Co., Ltd. 
(1921), 54 N. S. R. 295 ; 67 D. L. R. 
596.— CAN. 



VoL Xll. Contract. Ca^es 6120— 6168a. 


5120. Add, Annotahon : — Consd. Marbe v, George 
Edwardcs (Daly’s Theatre) (1927), 90 L. J. 
K. B. 980. 

5121. Add, Annotation : — Consd. Maib^ v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

5123. Add. Annotation : — -Refd. lie Windsor »Steam 
Coal Co. (1901), Dtd. (192S), J 10 L. T. 80. 
5126. Add, Annotations: — Refd. Sweet u. Williams 
(1922), 178 L. T. 279 ; Uv Windsor SI earn 
(5oal Co. (1901), ltd. (1028), HO L. T. 80. 
5132. Add, Annotation : — Consd. Browning v, 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 
5152. Add. Annotation : — Refd. Cr(*diton Gas Co. 
V. Crediton U. C., [1928] Ch. 447. 

5167. Add. Annotation: — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 530. 

After this case add “ See , further , Gifts, 
Vol. XXV., p. 525.” 

5168. Add. Annotation : — Apld. London & South 
American Investment Trust v. British 
Tobacco Co. (Australia), [1927] 1 Ch. 107. 


SuB-siscT. 3. — Implied Warkantiks (Vol. XII., 

p. 628). 

Add the following case : — 

5168a. Of fitness — Turkish baths.] — Defts. were 
the own(M's of Turkish baths, A customers 
who caino late at night were ]»ernntted to use 
the bods in tiit" eubieles till early the next 
morning. Pltf. A his brothcu* slept one night 
at th(‘ baths, A when they woke up they 
found tiiat they had bccui bitten badly by 
insects, proved afterwards to b(‘ bugs : — 
Held : there liad been a bi’oaeh of an iruTdied 
warranty that the beds or coueties suppli(‘d 
for the use of custouKjrs should bo reasonably 
fit for the purpose, A defts. owed a duty to 
pltfs. to take reasonable care tiiat no bugs 
or other dangiu-oiis insects should infest their 
premises. — Silverman v. Imperial I^ondon 
Hotels, Ltd. (1927), 137 J.. T. 57 ; 43 
T. L. 11. 260. 

For the cross-reference “ Of fithess— Sale 
of animals.] — Ser, gcncrathj, Antmals, Vol. 

1., pp. 260 ei seq.'" read “ Sale of 

animals.] — See, generally, Animals, Vol. 1.. 
pp. 260 ci seq.'' 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (a) iii. 

sn. Commission payable out of 
purchase-money. I — an ajront, 

m«.de a special contract viith deft.. 
whci*oby he was to obtain a portion 
of the pui chase price: — livid: in tlir 
absenoo of oxiii'css T»ro vision, there 
was no obligation on deft, to Ueoi) the 
contract of sale alive in ordi'i that. pltf. 
might obtain hns eommission, A’ upon 
the oauoellation of th<* contract of 
sale pltf.’fl right was deter ruined. — 
Qowan V. Bov^ekn, 11924] App. D. 
f)50. — S. AF. 

St. Jgrvvmcnt to sell d: shore in pro- 
reeds of sale of goods —Ohtigation to 
suptJly.] -Lock v. Puiidon (1850), 7 


N. n. R. (2 All.) CAN. 

PART Xm. SECT. 2. SUB-SECT. 1. - 
H. (b). 

5133 i. Agreement iirhiif jnurcs.] 
The military anthoritleH ueei'ptod .a 
tender from pltf when‘bv he agrcaal 
to siij)ply at prices s]>eej|i(‘<l so imifli 
of the goods mentioned therein as thi' 
(»ftieer in charge might r'eijuite (hiring 
th(‘ period ni(“ntioned in 1 lie itiuha 
Held: jilt fs.’ ttaider amount (*d merelv 
1.0 an olTcr to siipidy the goods 
mentioned at t,he priec's speeihed, tV 1 La 
inilitaiy authorities \v(‘i*e not hound b\ 
t.hmr acceptance of the tender t(‘ 
purchase all or any of the said goods 
I needed by them from jdtf. m tlit 


absi‘ne(' of a covenant to that efteet. — 
Si.f'Ki'/r vnv or SinTi: e. iMyduo JIam 
(I92S). 1 J.. J(. 1(1 Lab. IDS.- IND. 

1 

PART XIII. SECT. 2, SUB-SECT. l.~ 

! 

sw. igx’cnunf to Juni'^h planters for 
I fishery irifh snpplu f^ — Ohugotom to turn 
^ in prodiui to sapphn J -hnplied. 
.toii\rt()\ r l’'is:LVi (1 S82), (5 Ntld. L. 11. 
3C;’>. -NFLD. 

sy. Suft/dii of irafvr For partirnlai 
pi nod — P' t pnalion of onginal lontrocf 
- Conhnnatioib undn ti nns <>1 old 
, rontrait.l R. i\ I'ruiLK’ Ttiutiks 
I hOARl) OK Ex 71 Town^ ok 

Muj/I’own (N. H.) (1919). 17 D. L. R. 
219.— CAN. 
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Cases 41—491. 


English and Empire Digest Supplement, 


COPYHOLDS. 

Note, — As to copyhold tenure & manorial incidents after 1925, see Law of Property Act, 1922 
(c. 16), ss. 128-145, scheds. 12-15; l^aw of I^roperty (Amendment) Act, 1924 (c. 5), sched. 2. 


Part I. — The Manor. 

41. Add. Annoiation : — A.** to (1) Refd. Hodgson 128. Add. Annotation : — A .s' to (1) Refd. Jay r. 

V. MeCreagh (1922), 93 1^. J. Ch. 339. Jay, [1924J 1 K. B. 826. 

122. Add. Citation 92 L. J. Ch. 55. 


Part II. Franchises and other Rights appendant to Manors. 

213. Add. Annotation - Generally^ Mentd. Harper v. Hedges, fl923J 2 K. B. 314. 


Part III. - Custom of the Manor. 

229. For catchwords “ In considera- wrecked on shore of manor - In consideration 

tion of assistance to persons wrecked— Good.] ’’ of assistance to persons wrecked -Good.J 

lead “To seize best anchor & cable Of ship 


Part IV. — Manorial Courts. 

325. Add Annoiaiion ; — As to (1) Apld. HoUi- I 332. Add. Amioiahoti .•--Mentd. Leyton U. 0. v. 
day, [1922J 2 CIi. tSUS. I Wilkinson, [J927J 1 K. H. 853. 


Part V. -The Court Rolls and other Manorial Documents. 

393. Add. A )nwf at } on :~Consd. Beaumont v. in the ordinary course of his business from 

Jeffery (1924), 40 T. L. M. 790. eitlier the lord or the steward of the manor, 

394a. Purthaser for value.]— PI tf., as lord A as the position of pith’s predecessor in titie 

ol the manor ol Cuvat Tev, which he acquired •'‘'S trustee of the rolls, while they remained 

by purchase in 1923, brought the ]>resent in ins possession, did not make it illegal for 

aedion of detinue to recover possession of him to part with them to a stranger, who 

certain ancient et. rolls of that manor, which the same obligation as the lord 

woro ot mere hi.storical interest A wliich f^<> produce them, pltf. was not entitled to 

before his purchase pltf, liad seen advertised rec^over the rolls. — Beaumont v, Jeffery, 

for sale by dett., who, having purchased (1925] Ch 1 ; 93 L. J. Ch. 532 ; 132 L. T. 

tliem in 1902, from one P., a waste jiapcr 246; 40 T. L. R. 796 ; 68 Sol. Jo. 867. 

deid(‘r, had (X)mmenced advertising them for Add. Annotation : -Refd. Love v. Bentley 

sale ten years before the commencement oi i (1707) 11 Mod. Kep. 

the ))resenl. action : — II dd : in f he absence ' ’ • i • 

of evidence to the contrary, it must be lire- 482. Add. Aniiotation : — Refd. Beaumont 

surnod that P, acquired the rolls lawfully Jeffery (1924), 40 T. L. 11. 796, 


Part VI. — Officers of the Manor. 

491. Add. Citations : — 2 Show. 21 ; Preem. K. B. 473. 



Vol. Xin. —Copyholds. Cases 610— 1533a. 


Part VII. — Manorial Tenures. 

610. Add. Annolat.ion<! Nicolle v. I,. T. 405; Stumbles r. Whitley (1920), 46 

Voisin (1022), 01 L. ,T. P. O. 120; British- T. L. B. ;!7. 

American Tobacco Co. i\ Jones (1925), 134 


Part IX. — Particular Estates 

Customary 

795. Add, Annotation: — Mentd. Rc Engelbacb’s 
Estate, Tibbetts v, Engelbach, [19241 2 Ch. , 
348. 

I 

798a. Grandnephew as subsequent taker.] — i 

Qii. : wlietlicr it is a good tV: reasonable | 
cuslioiii that upon tJi(‘ death of a (.t‘iiant in 
j)osscssiou of lands liolden of a manor for 
lives, the next life in i*evi*rsion for which tJie 
(estate is holdcn shall be t*ntitlc‘d to enjoy 
the estate ; &; if sue!) custom be good A: 

reasonabJe, whether, where a paity lakes a. 


in Land of Copyhold and 
Tenure. 

gi'aiit of such la.nds for the life of hinistdC 
Jus grandii(‘[)hi‘\vs dies, tlie grant shall 
o])erate as an ad\ Mneeimuit for the gi'aml- 
JK^phews. so ;is io r(‘l)ut a r{;sulting trust in 
favour of otJjor jiarties cliuniing under the 
liiircliasm-. — Edwahus v. Edwards (ISob), 
2 Y. iV C. Ex. 123 ; 0 L. J. Ex. Eq. 79 ; IGO 
E. U. 337. 

' 1009. Add, Annotation : -Mentd. Cohen v. Sellar, 
I [192r)] 1 K. B. r)3(). 


Part XI. — Relationship of Lord and Tenant as affecting 

Services, Dues, etc. 


1164. Add, Annotation : — Refd. Bradford v. Price 
(1923), 92 L. .1. K. B. 871. 

1176. Add. Annotation : — Consd. CTiesliire County 
Council V, Hopley (1923), 130 L. T. 123. 

1192 Citations For “ 12 E. B. 1120’’ read “125 
E. K. 1126.” 


1241. Add, Annotation : — Refd. United Dairies 
V, Public Truste<‘, [1923] 1 K. B. 409 

1273. Add. Annotation .- —Mentd. flarper v. 
Hedges, [19231 2 K B. 314. 

1274. Add. Annotation : — Refd. 1‘uriiel] v, lloche, 
[1927] 2 (h. J42. 


Part XII. — Descent of Copyholds. 

1384. Add. Annotation Mentd. Elliott v. Boynton, [1924] 1 Ch 230 


Part XIV. - Mortgage of Copyholds. 

1461a. — '.]— Fkaseji v. Thomas (1852), 3 Seton’s Judgnuaits & Orders, 7th ed. 2171. 
Annotation : Follu. Ashtou v. Corrigan (lb7J), L. K. 13 Kii. 70. 


Part XV. — Devise of Copyholds. 


1498. Add. Annotation Mentd. Oakley v Wilson, i 
[1927] 2 K. B. 279. 

1506. Add. Annotation : — Refd. Re Brooke, 
Brooke v, Dickson, [1923] 2 Ch. 265. 

1508. Add. Annotation : — Refd. Re Brooke, 
Brooke v. Dickson (1923), 92 L. J. Ch. 504, 

1533a. Remainder to his heir-at-law — Rule 

in Shelley’s Case applies.] — By his will 

testator, among other devises of freeholds 
copyholds, devised his two copyhold 
houses, gardens, premises situate in the 
parish of B , & also a piece of copyhold laud 
adjoining, to his nephew G. for life without 
impeachment of waste, & after his death he 


devised the same premises to the “ heir-at- 
law “ of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds : — Held : the use of the 
expression “ heir-at-law “ did not exclude 
the operation of the rule in Shelley's Case. 
which accordingly^ applied, G. was entitled 
in cusU>mary fee simple for an estate to him 
his heirs according to the custom of the 
manor.— hV Hack, Beadman Headman, 
[1925] Ch. 033 ; 91 U J. Ch. 313 ; 133 B. T. 
134 ; 09 Sol. Jo. 002. 

See, now. Law of Property Act, 1922 (c. 10), 
ss. 128-145, Scheds. 12-15 ; Law of Property 
Act, 1925 (c. 20), s. 131. 
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Cases 1666 — 2032c. English and Empire Digest Supplement. 


Part XVIII.— Mode of Transmission of Copyholds Inter vivos. 

1566. Add, Annotation: — Mentd. Liapifili v. Bra-ith- | 1772. Add, Annotation: — Mfintd. Fanshawe v, 
waite (1024), 03 L. J. K, B. 1123. I Paushawe, [1027] P. 238. 


Part XIX. — Determination and Suspension of Tenant’s Estate. 

1970. Add, Annotation : — Mentd. lie Twopeny’s 1 1978. Add, AnnoiaiAon : Reid. Re Pi‘ice, [1928] 
Settlmt., Memo v, 'I'wopeDy, [1921 J 1 Ch. 522. ! Ch. 579. 

Part XX. — Enfranchisement. 


1998. Add. Annotation : — Refd. Re Prion, [1928] 
Oh. 579. 

2032. Afl-or tliis cas(‘ add as follows — 

T. 3a. -UNDER LAW OF PROPERTY ACTS, j 

2032a. Estate tail in undivided share — Interest in 
personalty.] — AVhnro b(*fore 192(5 an undivided 
share in copyhold land was the subject of an 
estate tail, the enfranchisement of su(di 
copyhold land fift-(*r J 925 can result in turninp: 
tlie estate tail into an absoJut-c^ interest ; A 
where, by reason of the statutory tri^ts 
und(T Law of Property Act, 1925 (c. 20), 
such land becomes personfilty, the absolute.* 
interest into which the estate tail is turned 
is an interest in iiersonalty. — Rf* PitiCE, 
[1928] Oh. 579 ; 97 1., J. Ch. 423 ; 139 L. T. 
339. 

Avnatiaium : — Refd. h'c Kempl borne, r.'Keinptboriic 

(PJliip, 4() T. L. J{. ir.. 

2032b. Equitable joint tenancy in copyholds — 
Subject to rentcharge — Vesting of legal 
estate.] — On .July 5, J802, llryan Abbs A 
another trust(*e who predeceased him were 
admitted to certain copyhold plots A., B. 
A. O. upon tiust out ol the rents A ])roiits 
to rais(* A pay an annual rent of £7 10s. to 
Harrison A liis heii's A subject tlicjvto in 
trust lor Wilson A his lieii's. JMaiiy years 
after Bryan Abbs’ death his customary heir 
11. Abbs, since dticeased, was admitted 
to A. A O., but- no one was admitted to B. ; 
so that on Dec. 31, 1925, tlie best right t<) 
admittance was in the customary heirs of 
11. C. Abbs A Bryan Abbs. On tlie same date 
tilt* (‘(piitabk* lith^ to the land stood vested 
in Tliompson A Oollins as joint tenants in 
fee, suhj(*ct to the equitable rentcliarge then 
vest ed in A> imei*, subject to proof of his title. 

On Jan. 1, 1920, the Law of Property Acts 


came into ojieralion A the copyhold plots 
w(*re enfranchised. The ct-. being asked to 
determlnti in whom tlie legal estates in 
the land A t he j-entchai-ge v(‘sted : — tJcM : 

(1) under 
para. 8 (?>), 

V(‘st(‘d in the lirst instance in the })(*i*sona.l 
reiiresentative of H. O. Abbs A the customary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known pej’soual rejiresentative ; 

(2) eitJier undei* the 1922 A(;t, Hched. XII., 
])ara. 8 (d), or under t he 1925 Act, Scliod. 1., 
Pai-t- 11., paras. 4, (> (d), the renUdiarge vested 
as a legal rcintcJiai'ge in Aylmer or other 
tlie persons entitled llieret-o ; (3) on tlie rent- 
charge becoming a legal I'ontcharge the 
trustees became liare trustees with no longer 
any active duties to ] Perform ; (4) under the 
1925 Act, Sched. I., Part JL, jiaras. 3, 0 (d), 
the initial vesting in the trustees was divested, 
A the legal estate subject- t-o the legal rent- 
charge vested in Thomjison A (’oiling as joint- 
tenants in fee sinqde ; (5) sect. 30 of the 1925 
A<;t did not come intc^ operation until after 
the vesting provisions liad done then* work. 
It then merely attached a trust for sale to 
the joint legal estate in Tiionqison A Collins. 
It did not previously attach a trust for sale 
to the initial estate in the trustees so as to 
])ut tlie divesting iuovisions of the 1925 
Act, Sched. 1., Part 11., out of operation. 
8till less did it bring in tlie undivided shaie 
provisions of the 1925 Act, Sched. I., Part IV. 
— Re King’s ’Fi ikatiik, Sunderland, Den- 
man Picture Houses v, Thompson A Coelins 
KNTEitPRLSES, 1 1929] i Ch. 483; 98 L. J. Oh. 
109 ; 140 L. T. 103. 

2032c. — Vesting of rentcharge.] ~Re 

Kino’s ITieatre, Sundeih.anj>, Denman 
J^K’TURE Houses r. Thomi*son A Collins 
Enterprises, Xo. 2032b, ante. 


J.7J. 
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COPYRIGHT AND LITERARY PROPERTY. 


Part I.— Nature of Copyright. 


4. Add, Annotation : — Refd. Perforaiing Right 
Soc. V. Ix)ndon Theatre of Varieties, [1924] 
A. O. 1. 

16, Add, Annotation : — Refd. Performing Right 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 762. 

16a. Dramatic work — No “ first publication *’ 
within 1911 Act, s. 1 (3) — Owner entitled to 
substituted copyright under 1911 Act, sched. 1 ,] 
— Under Dramatic Copyright Act, 1833 
(c. 16), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the first performance of his play 
given in this country. By an agreement in 
writing dated June 30, 1898, C., the author 
& sole proprietor of the right to perform a 
certain play, granted to pltf. the sole 
exclusive right to perform, or have per- 
formed, the play in Great Britain A. Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first iier- 
formed in Groat Britain on a certain date 
iV- at a certain place : — -Held : a copy of the 
letter of Sept. 22, 1898, the original Jiayirig 
been l(»st, was admissible as evidence in a 
copyright action between pltf. & third 
parties who claimed a right to produce 
cinematograph I Urns of the play under an 
agreement for value with G., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the iHiCord, had a substantial interest in the 
result, <fc (2) it constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 
performances of di*amatic productions at 
Stationers’ JJaJl is admissible in evidence as 
a public register. If such an entry is iii- 
tjorrect, the pai*ty producing a certified copy 
of it may be precluded from relying on it as 
prirnd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as coiToboration 
of other evidence of title. 


(4) 1911 Act, s. 1 (1) («) & 8. 1 (3). which 
provide that copyright shall subsist in every 
dramatic work if it has been first published 
in His Majesty’s dominions, but that th(3 
lierformance in public shall not be deemed to 
be publication, prescribe conditions for the 
future, but do not inflict them on iiast events 
so as to destroy existing rights. 

(5) Wliere the owner of dramatic copyright 
possessed [by assignment] the sole right to 
perform, or permit the performance of, a 
certain play before 1911 Act came 
operation he acquired, by sect. 2 (1) 
coupled with sects. 24 & 35 of the Act, & 
sched. 1 to the Act, the right to the cinemato- 
graph A film rights of that play also. 

An American corpn. made a film & sent 
a negative At two positives of it to an English 
CO., who made further copies of the film 

handed them to another English co., who 
let them to a B ritish exhibitor. Tb e American 
corpn. A the two British (JOS. were inter- 
working organisations linked togetiier by 
complex agreements, & they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf.’s 
copy*’^ght : — Held : (6) the Anierican corpn. 
A the two British cos. had actively direclx^. 
counselled or aided the infringijment by the 
exhibitor. & bad infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect, is extended A not limited 


by sect. 2 (2) A (3). 

(7) Where an infringement of copyright 
is proved under 191 1 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does notarise except iiossibly with reference 
to the exemption from iiemilties for infringiv 
ment provided by sect. 8 of the Act. 
Falcon Famous Players Film Go., 
Ltd., [1920] K. B. 393 ; 95 L. J. K. B. 1 48 ; 131 
L.T.21C; 42 T.L.R. 91; [1920] 2K.B. 

474; 90 L. .T. K. B. 88; 135 L. T. 050; 42 
T. L. R. 060; 70 Sol. Jo. 750, C. A. 

AmmialumB:- -As io (6) Refd. 

Deniiir, [19281 2 K. B. 171. (JenrraUu, Kefd. Mcswagei 

o. Jiritt4b Broadcasting Co., [1927] 2 K. B. 51.L 


Part 11 

18. Add, Annotation : — Refd. Macmillan t;. Cooper 
(1923), 93 L. J. P. C. 113. 

22. Add, Annotation : — As to {\) Folld. Macmillan 
V, Cooper (1923), 93 L. J. P. C. 113. 

23. Add, Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 


Add. Annotation: — A.v to (3) Refd. Falcon 
Famous IMayers Film Co. (1925), 12 T. L. R-. 
91. 

Add, Annotations:— As to {1) Consd. Macmillaii 
V. Cooper (1923), 93 L. J. P. C. 113. Folld. 
Masson Seeley v. Embosotype Manufacturing 


Subject-Matter 

41. 

42. 


PART I. SECT. 1. 


e i. . ]— “ Copyiight ” 

m Common wealth Copyright Acf, 
1912, fa. 13 (1), Inoludefa tho right to 
perform. — Pollock v. Williamson 
(J. C.), Ltd., [1923] V. L. K. 225 ; 29 
Argus L. R. 133; 44 A. L. T.1G1.~AUS. 


PART II. SECT. 3, SUB-SECT. 1. 

o i. Form of contract for sale of 


land.] — Held: such a document was 
capable of copyright, but if copicb were 
sold, there might he an implied autlio- 
rity to reproduce them where necessary 
in ooimection witii the truriHactloii for 
which they wei-e purchascd.-~REAL 
Estate Institute or N.^.VV. v. Wooi> 
(1923), 23 S. R. N. S. W. 349; 40 
N. S. W. W. N. GO.— AUS. 


o ii. • 


CompUation.] 

476 


-A compila- 


tion may be au “ original library 
work ” within Copyright Act.- Pahick- 
NIAK V. DOJACEK, In 

545; [19281 1 U. \\. 1^. ..7 

Man. L. R. 265. CAN. 

o iii. - — -Trauhla- 

tions are original Utiirary 9 

I^ASICKNIAK V. 

D L. K. 545 ; [1928] 1 W. W. R. 80>^ , 
37 Man. L. It. 265.-CAN. 



Oases 42- 85a. 


English and Empire Digest Supplement. 


Go. (1924), 41 K. P. C. KfO. Consd. British 
Oxy^rcn (V). v. Liquid y\ir, f]925] Ch. 

As to (5) Consd. Peiiormiiig Kight Soc. v. no 
London Theatre of Varieties, [1924] A. C. 1. 
(Icncrally, Reid. British Bioadcasting (Jo. i\ . 
Wireless Le.agiie Gazette Publishing Co., I 
[192G]Ch. 

4,3a, Letter written by manufacturer to trade 

customer.] — (1) A letter written by manii- 
lacturers to a trade customer, offering their 
g(jod& at a low price if the customer agrees to 
take such goods exclusively from them, is an 
“original literary work” within 1011 Act, 
s. 1 (1), & the waiters are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint ol trade. 

(2) T1k‘ publication of the letter by rival i 
manufacturers, together with a covermg ■ 
letter of 

sect 2 (1) {%) ol the 
YGKN (T). ?;. Liquid Air, Ltd., [1925] Ch. I 
883 ; 95 L. J. Ch. 81 ; 183 L. T. 282. 1 

43b. Single sentence.] — Pltf. had, since 1925, 

dealt with ilit' treatment of the human face, 

& had advertised extensively in connection 
witli that treatment, lie claimed to have 
the copyright in a slogan in connection with 
those advertisements. The phi*ase was, 

“ Beauty is a social necessity, not a luxury.” 
Sometimes thcire W'ere variations in t he WT>rds i 
used. Sometimes the words “ youthful- 
ness,” or “ good looks,” or “ youthful 
app(^arance ” wei*e substituted for “ beauty.” 

In May 192() deft, inserted an advertise- 
ment contamiiig tlie phrase “ A youtliful 
appearance is a social necessity.” Some 
y(‘ars before 1025 an advertiser had used a 
similar j)iu’ase, “ Beauty is a modern 
necessity ” : — Uald : (1 ) tlie only originality, 
if any, in pltf.’s pluase consisted in the 
substitution of tli(‘ word “ social ” for tlie 
word “ modern,” & pltf.’s phrase w^as not an 
original coniiiosit ion ; (2) although copy- 

right might subsist- in an advertisonient, to 
quote a piece of a sent-ence from a literary | 
work was too small a matter to afford gi-ound 
for an act ion tor infringement of copyright ; \ 
(3) th(‘ doctrine da nnniviis non lex curat 
applied, A tlie matter in which copyright 
was claimed was too small for the ct. to 
attacJi any importance to it. — Sinanidk v. 

La Maison Kusmeo a028), 130 L. T. 305; 

44 T. L. R. 574, C. A. 

51. Add Annolaiton : — Consd. Macmillan v. 

Cooper (J028), 03 L. J. P. C. 113. 

55. Add. A N notation : — A.s to (5) Refd. British 
Oxygen (Jo. V. Liquid Air, LP925J (Jh. 383, 

60. Add. Annolaiton : — Consd. Britisli Oxygen 
(Jo. V. Liquid An*, [J025J Gh. 383. 

65. Add. Annotation : — Refd Britisli Broadcast- 
ing Co. V. Wil eless League Gazette Ihiblishing 
(Jo., L192(>J Gh. 433. 

73. Add. A7i7ioiaiion :—'Reid, British Broadcast- 

ing Go. V. Wireless League Gazette Publishing 
Go., [1020] Ch. 433. 1 

74. Add. Aiinoiaiion : — As to (1) Consd. British i 


Broadcasting Co. v. Wireless League Gazette 
Publishing Go., [1920] Ch. 433. 

Add. Annoiatio7i : — Consd. Sinanide v. La 
Maisun Kosmeo (1928), 139 L. T. 365. 

For type — Protected.] — Pltf. co., 

which carried on the business of supplying 
cutter-crush machines & type & other 
materials used therewith, issued a catalogue 
consisting for the most pai*t of a number 
of words which illustrated the products of 
the several sizes & shapes of ty^ie supplied 
by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly all the w^ords were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the pric.e lists of pltf. co., the words 
in pltf. co.’s catalogue &■ price lists to 
indicate the style of type being copied 
in defts.’ price lists witliout alteration. Pltf. 

commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
qiH^stion of copyriglit defts. contended {inter 
aha) that pltfs.*’ catalogue was a design or 
colhiction of designs capable of registration 
under Ihitents & Designs Acts, 1907 
(c. 20), &> 1010 (c. 80), A not the subject 
ol protection under 1011 Act; — Held: on 
the question of co})y right the contentions 
put forward i)y detts. failed, & an injunction 
restraining inlringcment of the copyright of 
pltfs. in their c-ataloguc was granted. — 
Masson Seeley A Co., Ltd. v. Embosotype 
Manufacturing Co. (1924), 41 B. P. C. 160. 

Add. Aiinotaiion : — Ge7ieraUy, Mentd. Mac- 
millan V. Cooper (1923), 93 L. J. P. C. 113. 

. Programmes.] —Pltfs. were a limited co. 
lormed to acquire the Postmaster-General's 
licence for the establishment & working of 
broadcasting stations, A to carry on any other 
business ancillary, incidental, or conducive 
tliereU). Dnd(U- the terms of their licence A 
a supplementary agreement pltls. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allow^ed to alter 
their memorandum as to objects without his 
written consent. Be might revoke their 
licence if they failed to transmit satisfactory 
ju'ogrammes, A witiiin one month from their 
ceasing to hold the licence they w^ere bound 
to pass a special resolution for voluntary 
winding up. Their pro! its from all sources 
beyond a 7^ per cent, cumulative dividend 
on theii* paid-ui) capital belonged to the 
Postmasttir-General. Nine montlis after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, including therein the 
advance daily programmes for tlie ensuing 
week Sunday to Saturday. These pro- 
grammes gave the day A hour of each per- 


PART 11. SECT. 3, SUB-SECT. 2. C. 

' 54 i. Immoral v (}rk.s.]—Thvvv is 

DotliiiiB: m the ('or)jnji:Ut Act to deny 
Hii author a eojijntjrht on the jfronnds 
that his work ih ind(H*ent, obaeeni' or 
luiinoral. IN'liere liia work is of sueli 
a character that the law will not permit 
him to publish it, the cts. will deny 


luin damages, binec if he cannot sell it 
he cannot j)rove damages. But apart 
from damages, there is no risason w’hy 
the pirating of an author’s oilgmal 
work should not be restrained by 
iujmiction, proiided it is honest work, 
& not a fi'uud on the public, — Pasick- 
NIAK V. Dojacek, [19281 2 D. L. K. 


[1928] 1 W. W. K. 805 ; 37 
Man. L. 11. 265.— CAN. 

PART 11. SECT. 3, SUB-SECT. 3. 
sk. PUivr—Of /wirbowr.]— L yshab v, 
Gisborne Harbour Board, [19241 
N. Z. L. R. 13.— N.Z. 
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formance, the artist’s name, appropriate | 97. 
headings for items or groups of items, & | 
translations of unfamiliar foreign titles of 99 a. 
songs or music. The preparation, arrange- 
ment, editing of the actual programmes 
involved considei-able time, skill, labour & 
expense, althougli the i)reliminary work of 
lixing the days it hours, engaging the artists. 

choosing the items had all been done some 
time beforehand. Defts. Jiaving selected it 
copied numerous items from a set of advance 
programmes so published, pltis. sued for in- 
fringement of copyright : — lldd : ( 1 ) whether 
there was or was not copyi'ight in an in- 
dividual programme, th(‘re was undoubtedly 
copyright in the compilation of the seven 
advance programmes ; (2) although the 

programmes were subject to the approval or 
veto of the Postmasttir-Gem^ral, who had 
power to revoke the licence it they included 
improper matter, they were not a work 
“ prejiarcd or published by or under” lii.s 
“direction or control” within Mill Act, 
s. 18, & so long as pltts. were allowed tf> trade 
& publish tluim, the copyright belonged to 
pltts. ik not to the Crown. (3) Scniblc : ther( 
may be copyright in an individual pro- 
gramme. — British Bkoadcastino Co. v. 
W'lUELKss League Gazette Publishing , 

Co., (lU2(i] Ch. 483 ; IC) L. J. (^i. 272 ; 135 ! 

L. T. 93 ; 42 T. L. R. 370. 

88. Add, Annotations : — .4,s“ to (2) Refd. Bowling 
V, Camp (1922), 128 L. T. 342. Generally, 
Mentd. Ingle v. Farrand, [1927] A. C. 417 ; 
Gardner v. Cone, [1928] (Jh. 

91a. Slogan or catch-phrase.] - Sin anide v. La 
Maison Kosivriso, No. 43b, ante. 

92a. Abridgment — May be new work.] — While 
there may be copyright in an aluidgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, tk literary skill 
in presenting in a conclcmsed form the mat(‘rial 
of the original author are displayed, there 
(;an be no copyright in a book consisting 

work in which tiierc is no copyright, «k st rung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 
narrative. There may, however, be cojiy- 
right in notes appended to sueli a book, 
although there is no copyright in the text. — 
IVlACMiiiLAN & Co. V. Cooper (1923), L. it. 51 
Ind. App. 109; 93 L. .T. P. C. 113; 1.30 

L. T. 075 ; 40 T. L. It. 180 ; 08 Sol. .!<►. 

T> P 

Annotation : — Refd. Masson Soeloy v. Emhosolypo Mann 
lactiiring Co (1924), 41 R. 1'. C. ]«0. 

After this case for “ Abridgment — May be 
new work.] — See Nos. 422, 426, post,'' 
read “ .] — See, also, Nos. 422, 420.” 

95. Add, Annotation: — Mentd. Anglo-Newfound- 
land Development Co. v. Ihicific Steam 
Navigation Co., [1924] A. C. 400. 


Add, Ayinoioiion : — Refd. Falcon v. Famous 
JTayers Film Co. (1925), 42 T. L. R. 91. 

- Of descriptive character.] — (1) A song 
whi<‘h relates the burning of a shij) at sea, 
tk th(‘ t‘sca,pe f)f thos(* 011 hoard, (h‘seribes th<ur 
leelmgs in vt'henieiit language, <k. sometimes 
ex])r(‘ssi‘s tliem in the su})]»osed words of the 
sulTering parties, is dr.-mial ic, tk iliei-ofore at 
all events witliin tlie meaning of ili(‘ statut(‘, 
though it be sung 011 I} by on<' ]H*rs(m, sitting 
at a piano, giving eITt'ct- to the V(‘rs(‘s by his 
deliv<*ry, but. not assist<Hl by sct‘n(‘ry or 
a.ppro])riato di'ess. 

(2) A loom where tli(>* song is ])erformed, 
tk to wliieh ])ersons pa>ing foi* tickets are 
admitted for tlie pur]>ose of hearing it, is, 
for the time, a ])la,ee of dramatic entertain- 
imnit within the nu'aning of tlie statutes, 
tliough the room ])0 oi'dinarjly used foi* 
dilTerent purposes.- r. sivimi (1818), 

12 Q. B. 217 ; 17 L. .1. Q. B. 225 ; 11 L. T, 
O. S. 280 ; 12.Tur. 723 ; HOF. IL8J9. 

A iiruAaiion s . — A s to ( 1 ) Apld. Cbnk }'. Jlmliop (1S72), 2.") 
L T. 90S. Distd. r. JilackiKHtl Winter (JarOcnis 

PavUion Co., l]S9.>| 2 Q. B. 129 Refd. ilatlon r. Koaii 
(IK.V.)), 29 ]. .1. V J*. 20 A^ to (‘J) Cousd. Wall r. 
Ta\lor. Wall r Mailiu (1SS2), 9 () B. J) 727. Apld. 
J>ii( k i.Bat(VN(lSS'B. 12 Q. B J) 7!>. GVam/////. Refd. L.iry 
? . Bli\ K. (1 SO I), 1 B. (K. S. ST.'i ; Kdnai'clcs r. C^Jtl<Hl (1902). 
19 T. L. IL :J I. 

118a. Adaptation of old play — Original musical 
composition.] — 191 1 Aet has extended the 
protection of copyright, ik tlu'i’e is musical 
copyright in an arrangement »)f previous 
rnu.sic whi<di amounts to a new work. 

I'ltf, composed music for an opera wliicl 
was an a,da.])tation ot an old i>lay. Letts, pre- 
pared an (>] ctu‘st ral sef)r(‘ fr< >m the same source, 
records of which they oriercal to the trade. 
J*Itf. comp)ain(‘d th.'it dells, were passing 
off these recoids as records ol plt f.'s music : — 
7/ c/d ; doits, had borrowed from pltt ’s 
work in a way which was more than mere 
coincidence, tk had infringed pltt.’s copy- 
right. — A ustin v. Ccjbumbia Graphoe*£1onV 
(\> (1923), 07 Sol. Jo. 790. 

I. Add. Annotation : -Refd. Austin v, Columbia 
Grapliophono Co. (1923), (>7 vSol. Jo. 790. 

120. Add, Annotations : — Consd. h’aleori v. Famous 
lMa\ el s Film ('(>.,[ 1 92() ( 2 K. I>, 171 ; d’hc.mp- 
son r. \V;ii niM* Pictures, [ 192!l| 2 (’h. 308. 

125. Add. Annoiafioy} .- -Reid. Bex Co. ck R(*x 
j Research Corpn. v. Muirhead tk Comptroller 

1 General of lAiLuits (1920), 4 1 K. J*. C. 38. 

j 133. Add. Annotation: — Apld. Sinanide v. La 
Maisori Kosmeo, (1928) 139 It. ’'F. 305. 

135a. “ onicial Guide ” Protected.] — 

Reuter's Telegram (\>., T/rn. r. Inj’ei;- 
NATIONAL (iUlDIO SVNDl ( 'A'JMO tk I \TJ:i;- 
NATioNAL Express, Jyri). (1893), 37 Sol. Jo. 
325. 

I 137. Add. Annoialion : — A.s to (2) Folld. Kidgvvny 
I Co. V, Hutchinson (1923), 40 R. J\ C. 335. 


Part III. — Publication. 

151. Add. Annotation: — Refd. Falcon v. Famous i 165. Add. Annotation : -FoUd. F.ilcon v. Famous 
Players Film Co. (1025). 42 T. L. B. 01. | Playci's Film Co., [10201 2 Iv. 15. 474. 

Add. Annotation : — A? to (1 ) Consd. Falcon tj. I 180a. What documentary evidence admissible — 
Famous Players Film Co., [1926] 2 K. B. 474. 1 Letters— From author’s agent to assignee of 

477 



Cases 180a— 236. English and Empire Digest Supplement. 

performing rights.l — Falcon v. Famous 180b. Entry In register at Stationers’ Hall 

Players Fitjm Co., Ltd., No. 16a, ante. — Entry incorrect.] — Falcon v. Famous 

Players Film Co., Ltd., No. 16a, ante. 


Part IV. — Ownership 


190. Add. Annotation : — Reid. Austin v. Columbia 
Graphophone Co. (1928), 67 Sol. Jo. 790. 

194. Add. Annotations : — 'Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. O. 113; Refd. 
British Broadcasting Co. t>. Wireless League 
Gazette Publishing Co., [1926] Ch. 438. 

196. Add. Annotation: — Apld. Black v. Stacey, 
11929] 1 (Ml. 177. 

190a. By compiler of book of reference — 

From information received from biographees.] 

— Where the compiler of a biographical book 
of reference receives from the biographees 
information to be used as material from 
which the book may be compiled, the p('rsoris 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the information. — 
A. & C. Black, Ltd. v. Claude Stacey, Ltd., 
11929] 1 (Ml. 177; 98 L. J. Ch. 131; 140 
L. T. 402 ; 44 T. I4. K. 347. 

197a. Automatic writing by medium.] — A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing alleged 
to be communicated by a si:)iritual agent. 
Left, was present at some ot the s(^*ances aV 
alleged that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one : — 
Held : pltf. was the sole owner of the copy- 
right.- -Cumminb V. Bond, [1927] 1 Ch. 167; 
76 L. J. Ch. 81 ; 1.36 L. T. 368; 70 Sol. Jo. 
1003. 

205. Add. Annotatioji : -Refd. Sasha r. Stoenesco 
(1929), 45 T. L. H. 350. 

206. Add. Anyioialion : — Refd. Sasha v. Stoenesco 

15 T. L. 11. 350. 

206a. - — .] - Sarita, Ltd. v. Sto- 

enesco (1929), 45 T. L. R. 350. 

210. Add. Avuiotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. U. 350. 

211. Add. Ayirwtation : — ^Refd. Sasha v. Stoenesco 
(1929), 45 T. L. B. 350. 

226. Add. Annotation : — Generally, Refd. Drabble 
V. Bycolite Manufacturing Co. (1928) 44 
T. L. R. 204. 

229a. Sketches for advertisement show cards — 
Ordered by & made for advertiser for valuable 


consideration — Design not registered under 
Patents & Designs Act, 1907 (c. 29).] — Pltfs. 
claimed to be the assignees from the author 
of two sk etc) ICS for cut-out adveitiaemont 
show cai'ds representing a pierrot k> pierrette 
respectively with large faces & diminutive 
bodies. These sketches were shown by the 
author to defts. with defts.’ name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
& yellow ; tlie colour of the lettering of 
defts.’ name was also changed from red to 
green & yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches from sources other than pltfs.’ 
Neither jiltfs. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for infringement of 
copyright: — Held: (1) under 1911 Act, 
8. 6 (1) (o), defts. were the first owners of the 
copyright in the original sketches, as the 
sketches were ordered by, & were made 
for, tiiem for valuable consideration & were 
“ engravings ” within that sub-sect. ; (2) the 
sketches were designs which were capable of 
being registered under Patents & Designs 
Act, 1907, &- as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, & as the 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not 
succeed. — Con Planck, Ltd. v. Kolynos 
Incorporated, [1925] 2 K. B. 804 ; 94 

lj. o. IV. x>. ; 133 ±j, ±. tr'o. 

229b. Advertisement — Prepared by advertisement 
agent.] — Where an advertisement agent 
prepares an advertisement on instructions 
information given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser. — Harold Drabble, Ltd. v. 
Hycolitk Manufacturing Co. (1928), 44 
T. L. R. 264 ; 72 Sol. Jo. 102. 

235, Add. Annotation : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

Held : B. was employed under 

a “ contract of Hi'rvice ” within 
sect. 5 (1) (b) of llic Sohod. to Copyright 
Act, 1012. — Sun Newhi'Afeus, Ltd 
r. Whtppie (1028), 28 S. K. N. 8. W 
470 ; 45 N. S. \V, W. N. J2r..--AUS, ’ 


PART IV. SECT. 1, SUB-SECT. 2. —A. 

b1. (Umiract of sermcc — M hat amounts 
1o.\ — B. woa engaged as an “ artiat 
contributor ” to a newspaper under 
agieciinent to mipply each wc-ck oert-ain 
drawings at a ^vcokly remuneration. 


to (Mnnply with all orders, directions 
& regulations of the (5o, to j»roj)erly 
c!ondiiet liimself, &, to refrain from 
dividgmg the co2s alTairs or from 
accepting engagement in any under- 
taking in competition with the co. : — 
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Part V. — Assignment, Licence and Royalties 


247. Add. Annotation : — Refd. Falcim v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

251. Add. Annotation : —Refd. Messacjer v. Pritisli 
Broadcasting Co. (1928), 97 L. ,1. K. B. 251. 

254. Add. Annotation Refd. Mossager v. British I 
Broadcasting Co. (1928), 97 L. J . K. B. 251 . | 

256. Add. Annotation: — As to (1) Consd. Per- 
forming Bight Soc. V. London Theatre of 
Varieties, [1924] A. C. 1. , 

268. Add. Annotation : — Refd. Mossager v. British i 
Broadcasting Co. (1928), 97 L. J. K. B. 251. j 

278. Add. Annotation Refd. 'Fbe Lord Strath- 
cona, [1925J P. 142. 

289. Add. Annotation : — Refd. Mossager v. Dritisli 
Broadcasting Co., [1927] 2 K. B. 543. 

290a. Rights of assignee as to mechanical 

performance.] — AVliore tJio author of ;i, 
musical work has made an .assigmutuil. of his 
rights in the work before July 1, 1912, the 
exclusive I'iglit conftUTed upon him by 
1911 Act, of making or authorising the making , 
of contrivances by means of whitdi the woi k , 
may be mechanit^ally performed, does not- j 
enable him to rostj’ain th('. assignees from | 
performing oi* authorising the p<u'f(>rmance 
of the work by means of such contrivances. — 
Thompson v. Warnhh Brothers Pictures, , 
Ltd., [19291 2 Ch. 30S ; 9S J,. J. Oh. 427 ; 111 
J.. T. 411 ; 15 T. L. B, 553, (L A. 1 

294. Add. Aymoiation : — Refd. M(‘ssager v. British i 
Broadcasting Co., [1927] 2 i\. H. 543. ; 

302. Add. Annotations -Consd. Mossager t;. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 
Refd. MessMgcr r. British Broadcasting Co., 
[1927] 2 K. B. 543. 

305. Add,, Annotation : — Consd. Messagcr r. British 
Bro.'idcastmg Co. (1928), 97 L. J. K. B. 251. 

305a. Grant of licence giving sole & exclusive right 
of representation -Assignment.] — Applt. was 
the <-oin])oser of the niusi(; of a Fiench opera, 
an English version of which was pi-oduced 
at a London tlieati*c on the teims of an 
agreement of Mar. 23, 1905. By this agree- 
ment, made between the composer (the 
applt.) & the aut-hui'S of the opera (therein- 
after called “ the liccncoJS ”) of the one part 
A the propriet-or of the tlKuitre (tlKU-einaftcr 
called “ the licencee ”) of the other ]>ar(-, 
after reciting that the hccncoi-s had delivered | 
the play to the li<a*ncce, with the score of the ' 
music, witlj a view to ii s production in London 
elsewhere “ on the terms hereinafter 
mentioned,” the licence irs granted the licencee 
the sole <te exclusive right of roj)r(»senting the 
play in the IJ.K., America, (k the British 
(Colonies Dominions. The agr(Hmient 

further provided that the copyright in the 
music cd the play should remain the property 
of applt. ; til at on tJie failure of the licerwiee 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
sljould revert to & become again tlie absolute 
I>roperty of the licencors ; that the licencee 
should pay to the hcencors as royalties certain 


percentages of th(.‘ gi*oss profits ; that tin* 
Jiceiieee should keej) proper hooks showing 
the gross re(!eipi-s of the theatres at w^hich 
the play should he represented, that t he 
licencors should be entitled to inspect the 
books, so as to enable them to verify ilio 
amount of the percentage payable to them. 
B-esps., in parsuaru-e of a p('rmissioii granted 
t-o them by a thea.tvica.1 co., to whom on the 
death of the licencee the benotit of the 
agreement had hetm assigiK'd by Ids exors., 
gave a broad(;ast })ei‘ioriiiam'e of the opera 
at tlj(‘ir studio in London. In an 
by ajjplt. against resps. for intring<unent of 
eopyriglit : — Held: upon the cunstruetion 
of ih(‘ agret*m(‘iit-, (1) it o])eraied as au 
absolute assignment- of t in* ])erlornung rights 
of t-hij o]>(*ra witliin thi‘ prescribed area <& was 
not a meie lic(‘iiee, (2) it was not limited 
t-o representations on t he sta.gc of a thea-l-re. 
tk the actum tailed. — Messaoer British 

BR0AD(‘AstlN(} (V)., [1929] A. C. 151; 98 

L. J. K. B. IKl) ; 1 10 T. 227 ; -15 T. L. \i. 
.50, Jl. L. 

308. Add. A nyiotation : — Refd. Falcon v. Famous 
Flayers Film Oo. (1925), 42 T. J.. B. 91. 

308a. .] — Pltf. wiis the soje 

authoress of &- owner of the eopyright in a 
novel called “ The Sc,arlet Fiinpcrnel.” In 
B)03 in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agreement dated .Tune 10, 1903, 
})ltf & her husband, as autiiors, granted to 
dtift-s. T., as theatrical managers, the right of 
Ijroduetion of the play during a then torth- 
e-oming tour, A at a first-class West End 
London theatre, for two years ; & the agree- 
ment further provided tliat if the production 
took place within that period then “ the 
entire rights for the United Kingdom, the 
United States of America, the Dominion 
of Canada in the play became theirs in- 
alienable, & they shall present it when & 
where they will within the countries afore- 
said,” paying to the authors 5 per cent, on 
the gross weekly takings. Defts. fulfilled 
the specjfied couditio7i. In au action by 
pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograpli lilms : — I/cld : the entire 
perlormmg rigiits in the play became vested 
in defts. by virtue of the agreement, & when 
1911 Act came into operation the right so 
vested included the right to the cincrnatograijh 
re})roduction of the play ; & therefore pith’s 
action failed. — Barstow v. Terry, [1924] 
2 Ch. 316 ; 93 L. J. Ch. 607 ; 132 L, T. 53. 

AnnnUitionh : — Folld. Falcon v. Famous Playcr.s Film Co. 
(lllL’tj), 42 T. L. 1C !H. Reid. Measager r. HritHh liroad- 
caat.iiig Co., [11)271 2 K. B. 64. C 

308b. .] — Falcon v. Famous 

Players Film Co., Ltd., No. 16a, ante. 

308c. Assignment of sole & exclusive right of repre- 
sentation -Includes right to broadcast.]- 

iYin.i-'.-t Ai i tiiiv V. British BROAix'ASTr^o Co,, 
No. 305a, ante. 

326, Add. Annotations: — Generally, Refd. Falcon 


I copyright iv vyorL<m tvnp side unknoirn — j (1 1: \ivioi‘noM'. • 

1 Dirisxon of loynltivs doe.\ AnUKlcT v, [ S. JJ >. S.;W 76.- AUS. 
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Cases 325 — 878 . English and Empire Digest Supplement, 


V. Famous Players Film Co., fl926] 2 K, B. 
174 ; Thompson v. Warner Pictures, [1929] 
2 Ch. o08. Mentd. Fvans v, Hulton (1921), 
i:U L. T. 5114. 

325a. .] — The adhesive labels to be 

supplied by the oMuer of musical copyright, 
for the puT^iose of (ujabling the maker of 
contrivc'inecs for the nu'chanieal porfonnance 
of 11 le musical work to pay the royalties, 
must b(^ cai)able of a.dhoring to the particular 
contrivance in I'csjiect of which the royalties 
a.re ])aid.- — Boosey A: (/O., Ltd. r. Godiisox, 
Ctuamodiione Becort) Co., Ltd. (1929), 4b 
T. L. B. 9S ; T.'l Sol. Jo. 8()3. 


325b. Reproduction of two works in one volume.] — 

Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
}>ayment of a royalty “of 10 per cent, on 
the price at which he publishes the work 
is satisfied by the payment of a royalty of 
1 0 per cent, on the price at which he j)ublishes 
the volume, inasmuch as the word “ work ” 
includes “ works “ by Interpretation Act, 
1889 (c. 63), s. 1 (i) (6).— Osbourne v. 
Dent (J. M.) & Sons, Ltd., [1926] Ch. 369 ; 
94 L. J. Ch. 308 ; 133 L. T. 362 ; 41 T. L. R. 
419 ; 69 Sol. Jo. 590. 


Part VI. — University Copyright. 

327. Add. Annotation .---Mentd. Performing Riglit Soc. v. London Theatre of Varieties, [1924] A. C. 1. 


332a. Programmes prepared by British Broad- 
casting Company — Whether “ published by 
or under direction or control ” of Crown.] — 

British Broadcasting Co. Wireless 
luEAGUE Gazette Publishing Co., No. Saa, 
ante. 


332b. Telephone directory — ^Copyright in Post- 
master-General.] A. -G. V. ("OLMAN’S PUB- 

j. I (HTY Service (1928), Timers, .Mar. 16. 

343. Writs, bonds and indentures- -Grant void.] 

— Yarmouth IOarl r . Darrel (1685), 3 Mod. 
Bep. 75 ; 87 F. K. 4s. 

Annuiation Mentd. Millar r. Taylor (1709), 4 Burr. 2ii0.3. 


Part VI I.— Crown Copyright 


Part IX. — Letters. 


355. Add. Annotation : —Cons^. British 
Co. V. Liepiid Air, [1925] Oh. 383. 
360. Add. Annotation : — Consd. British 
Co. V. Liejuid Air, [1925] Ch. 383. 
364. Add. Annotation : — Consd. British 
Co. V. JJquid Air, [1925J C]j. 3S3. 


Oxygen I 366. Add. A mi oia I to n Consd. British Oxygen 

( Co. V. Liquid Air, (1925] ('h. 383. 

Oxygen 1373. Add. Annotation Mentd. British Oxygen 
I Cb. i\ TJquid Air, [1925] Ch. 383. 

Oxygon j 


Part XIa. -Application to British Possessions. 

See 1911 Act, ss. 25 28 & cases, infra. 


Part XII. - Registration. 

To the cross-references in this Part add To prove first performance of dramatic work 

as follows: — In England.] No. 16a, ante. 

Effect of — Admissibility of entry in register — 


PART Xla. 

sn. Mean ing of self 'govern i ng dam i ri ion 
—Jrish Free Htatc .] — 'iTie IriKh 
State, though not one of the self- 
go vcrniiig donilnions named in tho 
Copyright Act, 1911 (not then heing 
in exiHtencse), became a H(*lf-g()\ermng 
dominion withui tho terms of t liat. Act 
at latest on Mar. 31, 1922, the date of 
the passing of tin* Irish ITee State 


(Agreement) Act, 1922, & from that 
date the (Copyright Act, 1911, by 
sect. 26 (1) thereof, ceased to apj)ly 
to the Irish ITee State. As the Act 
was not in force In the Irish Free State 
at the date of the eoming into opera- 
tion of the Constitution, iJee. (i, 1 922, 
it ^^as ima1Teel.ed liy Art. 73 of th(‘ 
lloiistitution which continued in foret^ 
HI the Irish Free Stale the laws in 
force at that date. — I^kreoiimixu Bight 


.^ot’iKTY, Ltd. V. BitAY CJ. D. C., I1928J 
J. B. 600.— IR. 

PART XII. 

1 i. - Copyright Act. 

1921 (c. 24), 8. 39 (2).]— Canadian 1 
Performing Right Society r. Famous 
Players Canadian Corpn., [1929] 
A. G. 460 ; 9h L. J. F. C. 70 ; 140 L. T. 
067 ; 46 T. L. li. 232, P. C.— CAN. 
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Part XIII. — Infringement. 


394a. Knowledge of infringement — Whether 
material.] — Falcon v. Famous Players 
Film Co., Ltd., No. 10a, ante. 

After this case for “As to knowledge as a 
defence.] — See No. 47, antr, ; Nos. 606, 539, 

540, 541, 557, read “ .] — 

See, also. No. 47, ante ; Nos. 500, 539-541, 
557, posV^ 

394b. Authorising publication of unpublished work 
— Sale of rights in manuscript.] — To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale, is “ to 
authorise ” the printing & publication within 
1911 Act, 8. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts 
being done by the servant or agent of the 
person affecting to give the authority on his 
behalf. — Evans v. Hulton (E.) & Co., 
Ltd. (1924), 131 L. T. 534 ; 40 T. L. R. 489 ; 
68 Sol. Jo. 616. 

Annotation : — Apprvd. Falcon v. Famous Playors Film Co., 
[192GJ 2 K. B 474. 

See, also. Nos. 489a, 489b, 510, post. 

398a. By manufacturer — Of letter written by 

rival manufacturer — Covering letter ol 
criticism.] — British Oxygen Oo. v. Liquid 
Aui, Ltd., No. 43a, ante, 

408a. SiNANiDE V. La Maison Kosmbo, 

No. 43b, ante, 

414. Add, Annotation : — Refd. Performing Right 
Soc. V, London Theatre of Varieties, 11924] 

A. 0. 1. 

420a. Book of selected essays— -Second book of 
selected essays including essays in first book.] , 
— Pltfs. were the publishers of, owners of 
the copyright in, a book entitled “ Ilazlitt’s I 
Selected Essays,” edited by O. S., which 
included thirteen essays notes on the 
essays. Lefts, published & sold a book 
entitled “ Hazlitt’s Selected Essays, Edition 
llollingworth ” containing twenty of such 
essays, including th(i thirteen selected by 
G. S. : — Held : there was no infringemcmt of 
copyright. — Cambridge University Press 
V, University Tutorial Press (1928), 45 
R. P. C. 335. 

426a. .] — Macmillan & Co. v, Ccoper, 

No. 92a, ante, 

441. Add, Annotation : — Refd. British Broadcast- 
ing Co. V, Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 


442. Add, Annotation : — Refd. Macmillan v. 

Cooper (1923), 93 L. J. P. C. 113. 

451. Add. Amioiation : — Refd. Messager v. British 
Broadcasting C'o., [1927] 2 K. B. 543. 

467. Add, Annotations : — Mentd. Harrison v, 
Wythemoor Colliery Co., [1922] 2 K. B. 674 ; 
Nichol t>, Fearby, Nichol v, Robinson, [1923] 

1 K. B. 480 ; Lapish v, Braithwaite (1924), 
93 I.. J. K. B. 1123. 

483. Add, Annotation: — Refd. Harms (Incorpor- 
ated) V. Embassy Club (1920), 43 T. L. R. 21. 

483a. In public — What amounts to.] — The 

question whetlier the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, in determining 
that (question, the quantum of damage likely 
to accrue cV:. the number ^ class of persons 
having a right to bo present at the f)erform- 
anoe are factoi’s to be not(*d. — Harms In- 
corporated & Chappell Co. v. Martans 
Club, [1927] 1 (^h. 520; sub nom. Harms 
In(X)rporated V, Embassy Club, Ltd., 96 
L. J. Ch. 84 ; 130 L. T. 302 ; 43 T. L. R. 21 ; 
70 Sol. Jo. 1210, C. A. 

Annotation : — Befd. MeH^a{?or r. British BroadcoBlIug Co., 
[1927] 2 K. B. 04 9. 

483b. Broadcasting.] — To broad- 

cast an opera by wireless telephony is to 
“ perform ” it “ in public ” ^vithi^ 1011 Act, 
8. 1 (2). — Messager v. British Bhoad- 
castin(3 Co., [1927] 2 K. B. 543 ; 97 L. J. K. B. 
05; 137 L. T. 810 ; 13 T. L. R. 818; rersd, 
without touching this point, [1028], 1 K. B. 
600 C. A. ; [1020] A. V. 151, IT. L. 

484. Add. Annotation : — Refd. Austin v. Columbia 
Graphophone Co. (1023), 07 Sol. Jo. 700. 

488a. .] — Austin v, Columbia Graphophone 

Co., No. 118a, ante. 

489a. By authorising performance — Director of 
theatrical syndicate with power to prevent 
performance.] — J'ltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft, syndicate were pro- 
ducers of plays at a theatre, the second deft, 
was their managing director, had power 
to prevent the orchestra from playing any 
particular piecje of music. The orchestra, 
which was paid by tlu; syndicate, played the 
pieces in question. In an action for infringe- 
ment : — Held : since on the facts the second 
deft, had not authorised or x>^rDaitted the 


PART XIII. SECT. 1, SUB-SECT. 4. 

482 I. /?j/ performance — Permitting 
place of entertainment to be used.] — 
Applt. corpn. Jet Its town hall to W, 
for a series of four vocal concerts. 
Resp. informed applt. that a song 
in which resp. had the copyright would 
bo sung without its authority in the 
town hall at concerts given by W. The 
song was sung at two concerts. Applt. 
did nothing beyond acknowlodfdng 
the receipt of the information : — Held : 
no inference should bo drawn that 
applt. “ permitted ” the song to be 
sung. & therefore there was no infringe- 
ment of copyright within Copyright 
Act, 1911 (C. 40) 8. 2 (3).— COUPOKATION 
OF City op Adelaide v. Austraijmsian 
Performing Right Asbocn., Ltd. 
(1928), 40 C. L. R. 481 ; [1928] Argus 
L. R. 127.— AUS. 

486 i. By mechanical contrivance — 
Consent to manufacture .] — Deft applt. 


made certain gramophone records In 
Now South Wales of a song in which 
pltf.’s copyright oxistod, & which, 
apart from Copyright Act, 1912, s. 19, 
would have been an infringement 
of pltf.’s copyright. Oniiiiophono 
records of the song in which pltf.’s 
copyright existed had been made in 
England, & also In America with the 
coTisont of the owner of tho coiiy right 
before the alleged infringomout in New 
South Wales : — Held : proof of tho 
consent given by pltf. resp. to tho 
manufoc'turc of contrivances in England 
was sufQcicut to satisfy the coudition 
imposed by British Copyright Act, 
1911, s. 19 (2) (a ) ; Federal Copyright 
Act, 1912, brings into force m Australia 
British Copyright Act, 1911, & con- 
sequently, tho making of contrivances, 
with the consent of tho owners of tho 
copyright, in any part of tho area to 
which tho Act applies, releases tho 
work throughout tho area of tho 

481 


operation of the Act. — Gramophone 
C o., Ltd. v. Leo Feist Inc’orpo rated, 
(19281 V. L. R. 4 20 ; 49 A. L. T. 190; 
[19281 Argus L. R. 2r>7.— AUS. 

4881. By sale of records.] — Gramo- 
phone records which infringe copyright 
ai*© “ infringing copiew ” of a work 
within Imperial Copyright Act, 1911, 
s. 3.5. — Albert v. Hoffnuno & Co., 
Ltd. (1921), 22 S. R. N. S. W. 7.5; 
39 N. S. W. W. N. 5.— AUS. 

so. By broadcasting ] — I lefts , who 
carried on, for reward, tho btisiness of 
broadcasters, included in tlieir pro- 
gram mos, caused t() b(*siing by vocalists 
in tliclr studio ^ bn)ii(le.i-st , eertAiii 
musical works, of the eopy right in 
which pltf. was tho owner: — Held: 
(lefts, had infringed pltf ’s cor»yright.— 
(Chappell & Co., L'ro. v. Associated 
Radio C-o. of Aithtralia, Ltd., [192.5] 
V. L. R. 3.'»0 , 47 A. L, T. 12; 31 
Argus Jj. R. 297.— AUS# 


J.S. 
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Cases 489a~-660a. English and Empire Digest Supplement. 


porforrnancp within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him. — 
pKRFORMiNa Right Society v, Ciryx 
Theatrical Syndicate, n924] 1 K. B. 1 ; 
92 L. J K. B 811 ; 129 L. T. 653; 39 
T. L. R. 460 ; 68 Sol. Jo. 83, 0. A 

Annnlr/itofts :~-Con8d» EvaiiH v. Hulton (1924), 131 L. T. 
.'>34. Refd. PorlormiTifiT lUffht Soc. v. Mllchell Sc Rookor, 
fl924J 1 TC. B. 762 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. U. 91. 

489b, Effect of 1911 Act, s. 1 (2).]— The 

word “ authorise ** in the above sub-sect, is 
Buperfluoiis, A there is nothing in the sub-sect, 
which cuts down the liability under sect. 2(1) 
of the Act, in respect of an infringement of 
copy light. 

Defts.. who were the occupiers of a dancing 
hall, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provided that the band should 
not, in ihe music plnyed, infringe any copy- 
right, <fe should be liable for damages & costs 
caused by any infringement. There was also 
a notice posted in the hall that “ only such 
music as may be played without fee or licence 
is allowed to be played in this hall.” On 
one occasion the band played certain music, 
the copyright of which belonged to pllfs., 
without pltfs.’ licence ; but defts. did not 
know, ^ had no reasonable gi*ound for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction : — Held : on its lime con- 
struction, the agreement between defts. &. 
the band const itut<*d the latter the servant 
of defts., & not independent contractors ; 
the band on the occasion in question were 
a(;ting in the C(jui‘se of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringement of copyright ; & pltfs 

were entitled to damages & an injunction. — 
Performing Right Socipjty, Ltd. v. 
Mitchell & Booker (Palais de Danse), 
Ltd., [19241 1 K. B. 762 ; 93 L. J. K. B. 306 ; 
131 L. T. 243 ; 40 T. L. R. 308 ; 68 Sol. Jo. 
539. 

AnnoUitiona -Cojisd. EvaiiH v. Hiiltoii (1924), 131 L. T. 
634. Refd. Falcou v. Famous Flavors Film Co. (1925), 
42 T. L. U. 91. 

See^ also, Nos. 394a, 510, 510a. 

502. Add. Annotation -Refd. Harms (Incor- 
porated) V. Embassy Club (1926), 43 T. L. R. 
21. 

506a. — Room to which public admitted 

on payment — Ordinarily used for other pur- 

purposes.]-- Russell v. Smith, No. 99a, ante. 

507. Add. Annotations: — Consd. Harms (Incor- 
porated) V. Embassy Club (1926), 43 

T. L. 11.21. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543. 


509. Add. Annotation: — Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

510. Add. Annotations: — Consd. Performing Right 
Soc. V. Mitchell ^ Booker, [1924] 1 K. B. 
762 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

510a. .] — Falcon v. Famous Players Fum 

Co., Ltd., No. 16a, ante. 

See, also. Nos. 394a, 489a, 489b, ante. 

513a. ,] — Pltfs. were the publishers 

of a magazine, published in America at fre- 
quent intervals, called “ Adventure.” Defts, 
proposed to publish a monthly magazine 
called ” Hutchinson’s Adventure Story 
Magazine.” In an action by pltfs. to restrain 
such publication : — Held : where any one 
adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monoj^oly of the word 
” Adventure,” k, on the evidence no real con- 
fusion existed between pltfs.’ & defts.’ 
periodicals. — Ridgway Co. v. Hutchinson 
(1923), 40 R. P. C. 335. 

525. Add. Annotation : — Consd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1. 

531. Add. Annotations: — As to (1) Consd. Falcon v. 
Famous J^layers Film Co. (1925), 42 T. L. R. 
91. Refd. Performing Right Soc. v. Mitchell 
k Booker, [1924] I K. B. 762. 

536. Add. Annotation : Osbourne v. Dent, 
[1925] Ch. 369. 

546a. Joint tortfeasor.] — Where printers 

know that what they are printing is a piracy, 
k tlie purposes for which it is intended to 
use the pirated copies when delivered, they 
are t/ortfeasors, jointly with the persons for 
whom such copies are printed, k are jointly 
liable in damages to the persons whose copy- 
right is infringed. — Lamb v. Evans, [1895] 
W. N. 156. 

548. Add. Annotations: — As to (2) Refd. Haynes v. 
Aldridge Colliery Co. (1923), 130 L. T. 282; 
Hughes V. Satchcll (1925), 134 L. T. 93. 

553. Add, Annotation : — Consd. Performing Right 
Soc. V. Cii*yl Theatrical Syndicate, [19241 1 

K. B. 1. 

555. Add. Annotation : — Consd. Performing Right 
Soc. V. Ciiyl Theatrical Syndicate, [19241 1 

K. B. 1. 

560a. Printer & person ordering pirated 

copies]. — L amb v. Evans, [1895] W. N. 156. 


PART XlII. SECT. 2. 

631 ii. Of performing rights .] — 

An aRPOcn. was the rogietered ow^ier of 
the peiforming rightb of two pieces of 
music, & pltf. iu a suit to restrain 


deft, from permittingr the use of his 
hall for infringing copyri^rhts. Another 
pltf. was the assignor of those rights, 
but there was no evidence that he was 
the legal owner of the remaining part 
of the copyright : — Held : the assoon., 


as the legal owner of the performing 
rights, could maintain the suit. — 
Austkaijan Performing Right 
Assoon. & J. Leist, Incorporated v. 
Turner & Son (iil27), 27 S. R. N. s. W. 
344 ; 44 N. S. W. W. N. 70.~AUS. 



Vol. xm.- Copyright. Cases 601— 694a. 


Part XIV. — Remedies. 


601. Add. Annotation: Macmillan v. 

Cooper (1923), 23 L. J. P. o. 113. 

635a. .]— Macmillan & Co. v. Cooper, No. 

92a, ante. 

638. Add. Annotation : — Consd. Poiforming Right 
Soc. V. London Theatre of Varieties, [1924] 

A. C. 1. 

642. Add. Annotation : — ^Consd. Performing Right 
Soc. V. London Theatre of Varieties, 11924] 
A. C. 1. » » j 

644. Add. Citations: — Affd., (1924] A. C. I; 93 
L. J. K. B. 33; 130 L. T. 150; 40 T. L. R. 
52 ; 68 Sol. Jo. 99, H. L. 

Add, Annotations : — Refd. Imperial Tobacco 
Co. of India v, Bonnan, [1924] A. C. 7.55 ; 
Drabble v. Hycolite Manufacturing (\). ( 1 92S), 
44 T. L. R. 204. 

653. Add. Annotation : — Mentd. Jarvis r. Surr<‘y 
County Council, (1925J 1 K. B. 554. 

657a. .] — Astra-National Produc- 

tions, Ltd. V. Neo-Art Productions, Ltd., 
[1928] W. N. 218. 

693. Add, Annotation : — As to {\) Consd. Preston r, 
Raphael 'J’uck, [1926] Cii. 667. 

694a. Sale must be of work represented to be 

unaltered.] — Pltf., the author of two original 


drawings, sohl the copyright to defts. Defts. 
;i.ft<M*\v;u'ds publishetl iSo sold two drawings, 
wdiich were made by alterations of pltf.^s 
(31*1 gmal drawings, but which had titles differ- 
ent Irom the titles of pltl.’s drawings. Defts. 
did not in any w'ay expressly represent that 
the drawings made by such alterations were 
pltf.’s. Pltf. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character could be recog- 
nised without bearing lier name, & she 
claimed an in] unction penalties under 
sect. 7 of the above Act:— //c/d. * to satisfy 
the sect. th(*re must be a selling or publishing 
in conditions under wliich, to tlie knowledge 
of the selhu* or publisher, there was made 
either exprcissly or by nc'cessary implication 
a repi'esentation that th(* author was llio 
author of the work in the lorru in which it 
ivas sold or puhlislied, A, sin(a‘, although 
there was in many of pltf.’s productions a 
ineasui’c of dislinctivcuiess, the nu‘re sc(dng 
of detts.’ productions did not necessarily 
suggest tiie itif(‘ienc(‘ that tliey were the 
unaltei‘(id wa)i*k ol pltf., the a.ction f.iiletl. — 
Preston v. RAi’iiAEr4 ’Piu ic A. Sons, [1926] 
Oh. 667 ; 95 L. J. Vh, 3S2 ; 135 L. T. 93 ; 
42 T. L. R. 410. 


PART XIV. SECT. 2, SUB-SECT. 1. for all eoploH of tho \vork whhsli have Act oauuol miccocmI il is satMlcd 

boon sold. — BiitvnY v DdnalosOn, tliut, in conmiittlu^r < lie lu t or Uk* acts 

570 ii. .] — A person, whoso fl 1)20] App. I). 5S7. — S. AF, oliaivcd us an lulniipri'nicnt ol copy- 

copyriprht in u book has boon infringed, right, dilt. did not .u t “with in- 
is entitled to dciuancl delivery of all the PART XIV SECT 3 ^nit to evade the law" N \ i joN aj. 

copies of the offending work in the * * ' UuKvvj.niiiw v I’ahadis, 3 

possession of the person W’ho lujis sp. Under Copitnohi Aet, It. S. (U, I). L. Jl. S7o ; fisrj.)] s O U. ; 

infringed the copyright, & pavnieiit of lOOCi (e. 7()).l — 1‘ltl. seelang to reeov er «;/■(/, f 11)21 J 1 1). 1^ R 10S2 ; 30 

the full price received by such person penalties under sivet. .*10 ol 1 ho above K. L. N. S. 420. — CAN. 
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Cam 45-409. 


English axd Jiifi’/KE Digest Supplement, 


CORONERS. 

Part IV. -Remuneration and Compensation payable to 

Coroners. 

46 . Jdd. Annotation Generally, Mentd. Everett v. Griffiths, [ 1924 ] 1 K. B 941 


ran vii,~ 

147. Add, Annofaiwn A.f to (2) Refd. Jl, v 
JiasIewoocJ, p. M/ugmaon, [1926] 2 E. B* 

166 a. ,]~~Thc failure by a coroner nn 

L^VunUy" ™akes the inq,„W, 

tile ci a d ’ ."J • ■•■■•eg..Uritv 


illifUCtiLS. 

308a. Coroner present during Jury’s deliberations 

;~~At the conclusion of the evideup^ ^ ' 
iiif|iie8t the jury retired A' nff 
sent for the who wenMof®”??'^ 

room & remained luh thelufUntlti^T 
a quarter of an hour -.—Held - f"*' 

the jury room durin.^ +K« i 7?u "tU> 

tl.no.«nor"was“B.^? 

duct, «fe the inauifiiiirtn rv. f i iniscon- 

fresh’ inquesiTld bXe tlu 

-Ijoining aistriot.~lrrf ‘ 

n “iS’?; S A S: 

, 2 «: 2 r, L. G. H. m 


237 . 




Annotalum Cox, 0. C. 446 ‘ T)' 

Journal, n!»2i>] 2 K Hobta j>. Nottingllan 

[^ 8 . Add. AntiniiH^ni. . 


*’ ®‘'®-SECT. 3 .-A. 

liiay bo (lir<’cto(Ho liifi tfoodn 

coroner. Th( ‘nl ,; ‘ »>.v tho 


' CAN.’ ’ 021 ; 


ano iv. J{. j, 

»U8. yldd. ^n,jo/a/to,j c* „ 

409 UOSofoh ^gf^’ 

W». Add. Annof.ahon : MenM p«i 

steam ShippingCo., [1922® 


•^2 B C. It. 08.- 


SECT. 4 , SUB-SECT 6 

imrirwon for eon/om J to 

J-Pfuso to teetify^Si wlti.esaos who 

jnqujHltion bold br 

they were not d«)y^«,„i^;;o2^^Vh"^h 


but were 

the police S /n^?Ff I by 

bciriftr arrested ^ihout^ 

r. biTTiii’ T) .. vr warrant u 

n. Road now “ 308a i.” 



Vol. Xm.— Cases 17 -846a. 


CORPORATIONS. 


Part I. — Nature and Attributes. 


17. Add, Annotation : — Generally, Mentd. Capel 
St. Mary, Suffolk v. Packard, [1928] P. 69. 

41. Add. Annotations : — Refd. Mackenzic- 
Kennedy v. Air Council, [1927] 2 K. B. 517 ; 
Metropolitan Meat Industry Board v. Sliced y, 
[1927] A. C. 899. 

79. Add, Annotations : — Refd. Everett i;. Griffiths, 
[1924] 1 K. B. 941; Aylott v. West Ham 
Corpn., Sisson v. West Ham Corpn. (1920), 
90 J. P. 99. 

133a. .] — A legacy was given to the 

Provost & Fellows of Queen’s College. Th(‘ 
proper name of the corpn. was “ TIk^ Provost 
& Scholars ” : — Held : the J'rovost Ac 
Scholars were entitled. — Quekn’s Cou^ege, 


OxFoiiD V, Sutton (1842), 12 Sim. 521 ; 
11 L. J. Ch. 198 ; 6 Jur. 900 ; 59 E. R. 1233. 
176. Add. Annotations : — Distd. Houghton v. Not- 
hard, Lowe & Wills, [ 1 927] 1 K. B. 2 1 0 . Refd. 
Underwood v. Bank of Liverpool, Underwood 
V. Barclays Bank, [1921] I K. B. 775 ; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 L. T. 
443. 

179. Add, A 7 moiaiio?i : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia Ac China, 
11929] 1 K. B. 40. 

181. Add, Annotation: — Apld. Kreditbank Cassel 
G. M. B. H. v. Schenkers, [1927] I K B. 820. 
190. Add, Annotation Refd. Stoke Newington 
B. C. V, Richards (1929), 4 5 T. L. R. 050. 


Part II. — Creation of Corporations. 

264. Add. Annolalion : — Mentd. Dewhurst v. Sal- 315 . Add. Amiolalinns : — Mentd. The Carlgarth, 

ford Grdns., [1925] Oh «55 The Otarama. [1927] P. 92 ; Lagan N.aviga- 

265. Add. Annotation : — Refd. Mackouzic-Kennedy tion Co. v. Lamheg Blea.chiiig, Dyeing & 

V. Air Council, [1927J 2 K. B. 517. Finishing Co., [1927] A. O. 22(i. 


Part ill. — ^The Members. 


326. Add, Annotations : — ^Refd. Edwards v, A.-G. 
for Canada (1929), 40 T. L. R. 4. Mentd. 
Everett v, Griffiths (No. 3), [1928] 1 K. B. 
138. 

326a. S.P. — Bkownscombe v. Johnson (1898), 78 
L. T. 205 ; 02 J. 11 320 ; 19 Cox. C. C. 25 ; 14 
T. L. R. 328 D. C. 

327. Add, A7inolntio7i : — ^Refd. Edwards v, A.-G. 
for Canada (1929), 40 T. L. R. 4. 

340. Add, Annotations : — Folld. Dodd v. Amalga- 
mated Marine Workers’ Union (No. 2) (1923), 
93 L. J. Ch. 100. Consd. Dodd v. Amalga- 
mated Marine Workers’ Union (1923), 129 
L. T. 401. 

340a. .] — Trade Union Act, 1871 (c. 31), 

s. 14, &; sched. 1 ( 6 ), gives every member of a 
trade union a right to inspect the books of 
the union, “ under proper conditions.” That 
right entitles a member to inspect them by a 


skilled accountant, but the accountant 
should not be objectionable to the union on 
pei'sonal grounds, & should undertake not to 
disclose the information obtained by him 
except to his client. The fact that the trade 
union officials believe tliat the meinber 
desiring to inspect the books by an accountant 
is acting 7nald fide, & for juirposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of estaV)lisliing that the right of inspec- 
tion should not be exercised lies on the trade 
union. — Dodd v. Amalgamated Marine 
Workers’ Union. [1924] 1 Ch. 11<»: 93 

L. J. Ch. 100 ; 129 L. T. 819 ; 40 T. L. R. 
44 ; 68 Sol. Jo. 117, C. A. 

Trade unions generally, see Trade & I'rade 
Unions. 

345a. .] — Dodd v. Amalgamated Marine 

Workers’ Union, No. 340a. ante. 


PART I. SECT. 2, SUB-SECT. 2. 

sa. Mtncr*s wmo».]— C entre Star 
Mining Co., Ltd. v, Rosbland Miners* 
Union (1902), 9 B. C. R. 190.— CAN. 

PART I. SECT. 2, SUB-SECT. 3. 

sd. Sheriff — Of Bombay.] — Held: not 
a conm. sole. — Bombay (Sheriff) v. 
Hukmoji Motaji & Co. (1926), I. L. R. 


51 Bom. 749.— IND. 

PART I. SECT. 4, SUB-SECT. 5.— C. 

sf. Conviction 3 — A corpn. can bo 
convicted of an offence only under 
the exact name wliich it legally 
posseH.seH. — R. v. Pelissierh, Ltd., 
11926] 1 D. L. R. 574 ; 11926] 1 

W. W. R. 189; 45 Can. Crim. Cub. 


ICl ; 35 Man. L. R. 401 CAN. 

PART II. SECT. 3, SUB-SECT. 1. 

sg. Commism 07)8 crcaitd hy nntnin- 
palitifs — Viidrr NfW lirioiau if'lc ICLtitnc, 
Pmver Act, 1920.]- Sr. Jofr.v I’owicK 
Commission v. New Svstkm IjAUndkv, 
Ltd. (N. B.), [1028] 2 D. L. Li. 661.— 
CAN. 
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Oases 416-820. 


English and Empire Digest Supplement, 


Part IV. — Officers. 


416. Add, Annotation : — Refd. Colter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

421. Add. Annotation : — Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941. 


583. For “ How tested — Not by mandamus directed 
against person elected.] ” read How tested 


474. Add, Annotation : — Refd. Cayzer, Irvine r. 

Board of Trade, [1927] 1 K. B. 269. 

512. Add, Aiinotaiions: — Refd. Short v. Poole 
(>orpn. (1925), 42 T. L. R. 107 ; Brown v, 
Dagenham IT. D. C., [1929] 1 K, B. 737. 


Corporate Office. 

— Not by quo warranto directed against person 
elected.] 


Part V. — Election to 


Part VI. — Regulations and Bye-laws. 


631, Add. A7i'not<dionf< : — Consd. A.-G. v, Denby, 

1 1925] Ch. 59() ; Roberts v. Hopwood, [1925] 
A. C, 57S. Apld. Eveilon v. Walker (1927), 
1 37 L. T. 594 . Refd. Owner v. King ( 1 922), 1 28 
L. T. 307 ; Mills v, L. 0. C. (1924), 41 T. L. R. 
122 ; R. V. Roberts, Bx p. Scurr, (1924] 2 

K. B. 695 ; Short v, l^oole Oorpn. (1925), 42 
r, L. R. 107. Mentd. Unitt^d Bill Posting 
Co. V, Somerset County Council (1926), 95 

L. J. K. B. 899. 

652. Add. Annolaiioy} : — Refd. Everton v. Walker 
(1927), 137 J.. T. 594. 

700a. .] — WooiiLKY V, Idle 

(1766), 4 Burr. 1951 ; 98 E.*R. 16. 
Annoktiiona : — Apld. York Conui. v. Wolbonk (1821), 4 


Ik & Aid. 438. Refd. Craves v. Colby (1838), 9 Ad. & El. 
3r»(>. 


707a. .]— Shaw r. Pupk (1831), 2 

B. Ad. 465 ; 109 E. R. 1215. 


736a. .] — Clark’s Case, No. 751, post 


770a, Presumption of — From non-observance.] — 
A."G. V , Middleton (1751), 2 Vos. Sen. 327 ; 
28 E. R. 210, L. C. 

Aimdahom : — Refd. A.-C5. v. Foundling Hospital (1793), 
4 Hro. C. C. 165 ; A.-G. v. Smytliies (1836), 2 My. & Cr, 
135. 


Part VII. — Meetings. 

794. Add. Annotation:- Refd. Neuschild v. British | 820. Add. Anyiotaiion : — Mentd. Leyton U. D. C 
E(p]itorial Oil Co., [1925] Ch. 340. I v. Wilkinson (1920), 43 T. L, R. 35. 


PART IV. SECT. 2, SUB-SECT. 2. 

Eh. l*ronniinu hy corporation auainsi 
former member — H heihvr maenUtinable.] 
— ^J’wo of (lefts, ik anotbor were duly 
elected school trustees in Oot. 1873. 
In Dec. (h'fls., witliout the coucurrcmce 
of th(‘ 1 bird trusD'c, removed tlio scIjooJ 
house from its then sito. In Juno, 
1871, the eojurb. of schools dismissed 
the tlirec trustees, lY appoiiit<*d three 
others. ''Phe nowi> at)poiuted triist-eoB 
brought an acti(*n of treH])as8 against 
tlic tivo trustees wdio had removed the 
school house, ik tluur servants, for 
such renutvul * — Held : no action 
W'ould lie at- their suit against defis. 
for acts committed during their term 
of office.— HrnooL Skption 16 Trus- 
TEics V. Cameron (1 877), 1 1 N. 8. li. 
(2 R. & C.) 328.- --CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— A. 

631 i. Test of reaHovaMenesH — General 
n/Zc.J— Every bye-law, whether made 
under a power to prohihit or a power 
to restrain or a power to regulate, must 
contain adequate information as to 
the duties of those who art* to obey it. 


tS. buch mformation must appear from 
l,lie bye-law it si'If.— M iller v. City of 
R uiaiiTON, 119281 V. L. R. 37.5; 49 
A. ].. T. 249 ; [1928] Argus L. R. 209. 
— AUS. 

PART VI. SECT. 3, SUB-SECT. 4. 

713 i. Whether hye-law void in toio.]— 
A municipal by(;-law may be good in 
part & bail in part. — R rown Tiians^R 
Co. r. Tow’nsttend (Sask.), [1927] 1 
W. W. n. 916. - CAN. 

PART VI. SECT. 6. SUB-SECT. 1. 

sk. Who may im-e .] — ^Where the law 
resulting from the exercise of a 
statutory power to make a bye-law 
operatt's for the general advantage of 
the public at large, none but the A.-G. 
may sue in respect of its breach, — 
A.-G. & Lumlev V. T. S. Gill & 8on 
Pty., Ltd., [1927] V. L. 11. 22 ; [1927] 
Argus L. R. 223. --AUS. 

PART VI. SECT. 7. 

si. Byedairs mad£ wider statute— 
Not abrogated hy repeal of statute .] — 


A bye-law passed by the police coiru’s. 
of a city in 191.5, admittedly valid 
when passed, provided that it should 
not be hiAvfuJ for any person to use any 
vehicle in t he “ 3dn^y bus service 
for gam without being lii'.onsed so to 
do. S. had a “ 3 itn(»y " licence, but it 
expired on .lime 30, 1928. He lion- 
tiiiued to operate without a licence, & 
was convicted of a breach of the bye- 
laws The comrs. had ceased to issue 
jitneys licences, because of an Ontario 
Statute passed in 1927, validating an 
agreement between the city corpn. 
Ik a street railway co., which provided 
that the cornu, should not issue any 
new' jitney licences, &: that existing 
licences should not continue in force 
after June 30, 1928 : — Held : the 
validity of the bye-law was not 
destroyed . — He Shawra, [19291 1 

D. L. R. 321 ; 50 Can. Crlm. Cas. 267 ; 
63 0. L. R. 158.— CAN. 

PART VII. SECT. 3, SUB-SECT. 1.— D. 

836 i. Must he exercised in accordance 
with consiituHon .] — Kaik v. Bobaski 
(Sank.), [1926] 3 D. L. K. 916.— CAN. 



Part VIII. — Corporation 

865. Add. Citations : — sub nom. K. v. Sankky, 

5 Ad. & El. 423 ; 0 Nev. & M. K. B. 839 ; 

6 L. J. K. B. 255 ; 1 11 E. II. 1226. 


Vol. Xin.— Corporations. Cases 865 — 935a. 


Books and Documents. 

Add. Annotation Dlstd. Newington L. B. v. 

Eldiidge (1879), 12 Cb. D. 319. 

866. Add. Citations : — sub noni. B. v. Kye 
(Mator), 2 Keny. 485 ; 96 K. B. 1253. 


Part IX. — Powers and Liabilities Generally. 


880. Add. Annotations : — Apld. The Devon (1923), 
130 L. T. 448. Consd. Dec Constirvancy 
Board v. McConneU, [1928] 2 K. B. 159. 
Refd. Sutcliffe v. Clients Invc'^stment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 

V. A.-G. for Ceylon, [1926] A. C. 147 ; Silver- 
man V. Imperial London Hotels (1927), 137 
L. T. 57. 

891. Add. Annotation Mentd. R. v. Cory, [1927] 

1 K. B. 810. 

902. Add. Annotation: — yl.s* to (2) Refd. Suttle v. 
Cresswell (1925), 42 T. L. U. 75. 

903a. Settled Land Act, 1925 (c. 18), ss. 19 (1)> 

20 (1).] — The above sub-sects, arc applicable 
to a corpu., because the words “ person of 
full age ” ai‘e used throughout tlie new 
legislation in contrast with the vvt^rd “ in- 
fant,” merely mean ” not being an infant,” 
so that they are appropriate to a corpn. — AV 
Caknarvon’s (Earl) Chesterfield Settled 
Estates, Rc Carnarvon’s ( Earl) IIkjhc'Lerk 
Settled Estate.^, [1927] 1 Ch. 138; 96 
L. J. Ch. 49; 136 L. T. 211 ; 70 Sol, Jo. 977. 

1 

Annotatunifi : — Refd. Alington S: L. C. C. ’h Dontract, fl U27 J I 
2 Ch. 263 ; lit Otrlo’s S. J£., 111J27J 1 Ch. 229 lie Podley, I 
Wallace v. W’alluce, 11J)271 2 C h, H>b. | 

907a. Local tramway Act.] —A local tramway 

Act authorised the Board of 'lYade to make 
bye-laws providing that engines should be 
brought to a stand at cross streets, & a 
penalty was imposed on any person offending : 
— Held : the word “ person ” included a 
CO., & there was no contrary intention to that 
effect sliown in the other words of the sect. — 
St. Helens Tramways Co. v. Wood (1891), 
56 J. P. 71, D. C. 

910. Add. Annotation : — Consd. Re Gibbs & 
Houlder’s Lease, Houlder v. Gibbs, [1925] Ch. 
575. 

911. Add. Annotation : — Refd. Curtis Moffat v. 
meeler, [1929] 2 Ch. 221. 

922. Add. Annotations : — Refd. Deuchar v. Gas 
light & Coke Co., [1924] 2 Ch. 426 ; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. 

928* Add. AnnoUxtion : — Consd. Garrard v. James, 
[1925] Ch. 616. 


932. Add. Annotations : — Apld. Deuchar v. Gas 
Light & Cokt‘ Co., 1 192.5 1 A. V. 691 ; A.-G, v. 
Leeds Corjm., [ 1929J 2 ( ’h. 291. Mentd. A.-G. 
V, Westminster (51-y (SniiK-il, [ 1921 | 2 Ch, 416. 

935. Add. Annoiailon As to (2) Refd. Morris v. 
Harris, [1927] A. C. 252. 

935a. .] — Pltfs. were by statute en- 

tru‘?ted with the control A management of 
part the navigations of the Riv(‘rs Ouse 
Foss, in Yorksliire, with power to charge such 
tolls, witliin limits, as the corpn. deemed 
necessary to carry on the two navigations in 
which the public had an intenist. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their suee(*s8ors & assigns, the right 
to carry cargoes on the Ouse in consideration 
of the annual payment of £600 in place ol tlie 
authorised dues &- charg<\s. with a yroviso 
that there should each year b(‘ refunded to 
tlie firm, their successors iSj, assignr, the 
difference between tlie £600 the amount 
ordinarily cliarged on tlie trafTic actually 
carried. By the Foss agreranent tlie llrm 
covenanted to pay the corpn, £2f)0 per annum 
for twenty years as a composition for the 
ordinary U>lis, & the corjin. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of 1*200 per annum in lieu of tolls, for 
such further term or terms as tlie firm, their 
sutjcessors or assigns, might from time to 
time desire. Defts. were the successors of 
U. L. & Sons : — Held : the agreements were 
ultra vires, because dining tiieir currency, 
which depended on the wislu's of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the txjlls so far 
as might be necessary ; &, being ultra vires 
at the date of their execution, the agreements 
did not become inira vires by reason ol 
estoppel, lapse of time, ratification, acipii- 
escence or delay. — York Corpn. v. Leetham 
(Henry) & 8ons, Ltd., [1924] 1 (.’h. 557 . 91 


PART vni. SECT. 8. 

878 i. By atrangers — Ratepayer — In 
OrUario.] — Journal Printing Co. v. 
McVietv (1915), 33 O. L. n. 166; 7 
O. W. N. 633, 796 ; 21 D. h. R. 81.— 

CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

r 1. British Columbia Govern - 

ment Liquor Act, ss. 26, 40 — Does not 
include Army d* Navy Veterans in 
Canada ( VUioria Unit}— -Branch associ- 
ation established by corporation ,] — 
R. V. Victoria Unit (Armt & Navy 


Vetkranp), [1921 1 3 W. W. II. 694 : 
66 D. L. II. 612 ; 36 Can Crim. CaB. 
286; 30 B. C. R. 248— CAN. 

r ii. Liquor Act, 1912, a. 156 — 

Includes corporation .] — Smith v. Tro- 
CADERO Dansant. Ltd., [1927] S. K. O. 
39 ; 21 g. J. P. 0.- AUS. 

PART IX. SECT. 6, SUB-SECT. 2.~A. 

d i. Power to take mortgage.] — 

An inHiirance co. was. by Its charter, 
authorised to hold rc*al estate for the 
immediate accommodation of the co., 
“ or such as bIioII have been bond fldc 
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mortgaged to it by ^^av^ of Hccurily, 
or conveyed to it in s.il jon of 
debts previouhlv eontraeted in tlio 
ooiirsc of its dealings, oi pnif based at 
sales upon jiidgnieids wba-li Hball 
have been obtained for such (b‘bts ” ; 
& having sold A: eonse.ved a vessel, 
took from their vendee mtges on real 
estate for ceenniig Die pnndiase money : 
~ Held: a tiansaetion within Hie 
charter, tin* iinei' of the vessel being 
a debt- existing i»revionHly to the 
exeeution of the intgo. — Western 
AssuH\NCE Co. V, Taylor (1862), 9 
Ur. 471 . -CAN. 



Cases 935a -1006. English and Empire Digest Supplement. 


L J. Ch. 169 ; 131 L. T. 127 ; 40 T. L. R. 
371 ; 08 Sol. ,To. 469 ; 22 L. G. B. 371, 

Annotations: — Dbtd. Ilirkdalo DiHlrict Eiertrio Supply Co. 

V. Southport Corpti., ri92()] A C. 3.5.5 Consd. Brown w. 

Daprenham U. D. C., 111)29] 1 K. B. 737. 

948. Add. Annotation .* — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch 426. 

952, Add. Annotation : — Consd. Deuchar v. Gas 
Light & Coke Co.. [1924] 2 Ch. 426. 

955. Add, Annotations: — Consd. Deuchar v. Gas 
Light & Coke Co., [192.5J A. C. 691. Refd. 
Re Jubilee Cotton Mills, [1923] 1 Ch. 1. 

962. Add. Annotation Apld. A.-G. V. London 
Ac Home Counties Joint Electricity 
Authority, [1929] 1 Ch. 513. 

964, Add. AnnoiaHon : — Reid. Biikdale District 
Electric Supply Co. v. Southport Corpn., 
[1920] A. C. 3.55. 

972. Add. Annotation : — Consd. A.-G. v. Leeds 
(\)rpn., [1929] 2 Oh. 291. 

974. Add. Annotation: — Refd. A.-G. v. Leeds 
Corpn., [1929J 2 Ch. 291. 

986a. Expenses of running omnibuses — Power to 
run omnibuses on authorised routes — Omni- 
buses run to connect up authorised routes.] — 
Tlie corpn. of L., a municipal corpn., had by 
virtue of their si)e(dal Act power to maintain 
& run a service of omnibuses within the city 
or outside the cit/y boundaries. In the latter 
case, their special powers only extended to 
the i-unning of omnibuses along the route of 
any tramways which the corpn. should be 
authorised to construct. Ther<i were in fact 
two such authoris^'d tramway rouiijs. The 
expenditure* in connection with the running 
of these authorised tramways could, under 
the corpn. ’s statutory powers, be borne out 
of the city fund. The corpn. began an 
omnibus service in pursuance of their 
statutory iiowei’s, but it appeared that for 
a very sma.ll poition of tJie omnibus route, 
namely, lor a distance of forty yards, the 
service of omnibuses ran outside the 
boundaries of tiie city, joining up with the 
tramway routes slightly further on, A that, 
the expenses in connwtion tlierc^with were 
borne by the city fund. An action was 
commenced ))y a ratepayer for a declaration 
{inlir alia) tliat the running of these omni- 
buses over this particular stretch, A payment 
of the expenses in connection therewith out 
of the city fund, was ultra vire^ the statutory 
powers of the coi^m., & ought to be pro- 
hibited. ^J'he question at issue was wlietbcr, 
so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend mtmeys 
out of the city lund in connecting an 
authorised route of oiimibuses outside the | 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the coi*pn.’s seiwice of omnibuses 
along the route of a tramway outside the city 
which they were authorised to construct 
w^as a jiart of t-heir tramways undertaking, & 
they were also authorised to apply the city 
fund in discjliarging tlie expenses in con- 
nection with the tramways undertaking ; — 


Held : the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fairly incidental to 
the tramways undertaking, & that it was not 
ultra vires the corpn. ’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, A 
which were branches of the corpn. ’s tramways 
undertaking. — A.-G. v. Leeds Corpn., [1929] 
2 Ch. 291 ; 111 L. T. 058 ; 93 J. P. 153 ; 27 
L. G. R. 351. 

991a. Purchase of land for street** widening & 
pleasure garden — Subsequent use of pleasure 
garden for street widening.] — A local authority 
bought land in 1896 for the purposes of : 
(a) street widening ; (6) making new streets ; 
(e) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the purpc>ses authorised by the Public 
Health A(!ts. A plan & speci(i(;ations were 
submitted to the Local Government Board, 
& subsequently the scheme was carried out 
in accordance with the plan & specifications. 
The pleasure gardens were surrounded by 
railings, A were not dedicated or open to the 
public. In 1927 the local authority resolved 
to utilise one of tlie pleasure grounds for the 
purpose of street widening A providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, A an action was brought 
to restrain the* local authority from carrying 
out th(*ir resolution : — Held : as one of the 
pur|joses for which tJie land was acquired 
was street widening, the local authority was 
not acting ultra, vires in using pait of the 
I>leasure gardens for that purjiose. — ^A.-G. 
V. SuNDEiiEAND CoRPN., [1929] 2 Ch. 436 ; 
45 T. L. R. 618 ; 93 J. P. Jo. 480 ; affd., 
40 T. L. R. 10, C. A. 

994. Add. Annotations : — Consd. Deuchar v. Gas 
Light A Coke Co., [1924] 2 Ch. 426. Refd, 
A.-G. V Westminster City Council, [1924] 2 
Ch. 410. Mentd. A.-G. v. Dcnby, [1925] Ch. 
590. 

996. Add. AnnoiaHon : — Apld. A.-G. v. County of 
London Electric Supply Co., [1920] Ch. 512. 

997. Add. AtDiotaiion : — As to (1) Apld. A.-G. v. 
C/ounty ot London Electric Supply Co., [1920] 
(ii. .542. 

997a. Power to erect information bureau on 
promenade— Discretionary powers to erect 
“ convenencles ” for persons using promenade 
for pleasure or health.] — ^A.-G. v. Blackpool 
(v’ORPN. (1928), 92 J. P. 50 ; 20 L. G. R. 100, 
C. A. 

998. Add. Annotations : — Apld. Deuchar v. Gas 
Light A Coke (’o., [1925] A. C. 091 ; A.-U. v 
Leeds Corpn., [1929] 2 (^h. 291. Refd. A.-G. 
V. Westminster City Council, [1924] 2 Ch. 410. 

1002. Add. Annotations : — As to (2) Refd. Deuchar 
V. Gas Light A Coke Co., [1925] 5 A. C. 091. 
Generally^ Mentd. Re Jubilee Cotton Mills, 
[1923] 1 Ch. 1. 

1006. Add, Annotations: — Dlstd. Houghton v. 


PART IX. SECT. 5, SUB-SET. 2.— 
D. (b). 

sn. Pover to change rates charged for 
public uHhtie^i. ] — Ex p. Moncton Tbam- 
V'AY ELEermciTY & Gas Co. (N. B,), 
111)27] 3 1). L. R. 1112.— CAN. 


st. Power to erect shops — On land 
vested in corporation .] — There is no 
power la a municipal corpn. to expend 
money in the erection of shops on land 
vested in it either as endowuments 
or otherwise. — Tauranga Borough 
Corpn. v. A.-G., [1927] N. Z. L. 11. 
875.‘— “N. Z. 


PART IX. SECT. 0, SUB-SECT. 6.— 
B. (a). 

sa. Corpnratum vndcr Naiiiie Land 
Act, 1909 — To member of committee .] — 
Tatauranoi, Tauiuakkna V. MUA 
Carr, [1927] N. Z. L. R. 088.— N.Z. 



Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
CoDSd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1927] 1 K. B. 826. Befd. Under- 
wood V, Bank of Liverpool, Underwood v 
Barclays Bank, [1924] 1 K. B. 775; Liggett 
(Liverpool) v. Barclavs Bank (1927), 187 
L. T. 443 


VoL Xin.— Coiporations. Cases 1008 — 1206 . 

i008. Add. AmioMion :—MentA. Tlie Hayle, 
[1929] P. 275. 

loss. Add. AnnofaUort Refd. Attwood v. Uay 
Main Collieries (1925), 70 Sol. Jo. 265. 

104S. Add. Amiolation ReM. The Jupiter. No. 3. 
[1927] P. 122. 


Part X. — Contracts. 


1103. Add, Anyiotaiion : — As to (1) Apld. Higgins 
V. Northampton County Borough (1926), 90 
J. P. 82. 

1106. Add, Annotation: — Mentd. Dewhurat v. 
Salford Grdns. (1924), 41 T. L. B. 151. 

1126. Add, Annotation : — Refd. Nixon v, Plrith 
U. C., [1924] 1 K. B. 819. 

1127a. Local authority acting under 

Housing of Working Classes Act, 1890 (c. 70).J 
— The words of sect. 60 of the above Act must 
be read distributively, & as meaning that if the 
local authority’s district is an urban district 
it sliall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, &> if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that m the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50. — Nixon v, Eiuth Urban 
Council, [1924] 1 K. B. 819 ; 93 L. J. K. B. 
756 ; 131 L. T. 303; 88 J. P. 115, 40 
T. L. R. 373 ; 68 Sol. Jo. 537 ; 22 L. G. R. 
448, C. A. 

1127b. .] — Pltfs. claimed to have a 

written contract dated Mar. 17, 1921, under 
which they agreed to erect (ifty-eight concrete 
workmen’s dwellings for deft, borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention “ of the | 
parties ” when the contract was drawn up. 
The contract was entered into between H. 
& deft, borough & was under their seal. H. 
subsequently assigned the contract to pltfs. : 
— Held : even if there were a common 
mistake the contract of Mar. 17, 1921, could 
not be rectified because, having regard to 
sect. 174 of the above Act, deft, borough were 


incapable of entering into a contract with H. 
other than a contraid under seal, so that when 
a tender was made by 11. & accepted, t'here 
was no contract come to. — lIioGiNS (vV.), 
Ltd. V, Northampton County Boiioucm 
11927] 1 Ch. 128; 96 L. J. Ch. 3S; 13G L. T. 
235; 90 J. P. S2. 

1131. Add. A rmofa/ ion Refd. Nixon v, Erith 

U. C., [1924] 1 K. B. 87. 

1133, Add. Ayinotaiion: — Refd. Crediton Gas Co, 

V. Crediton IJ. C., [1928] Ch. 447. 

1134a. .!~A firm, of which 

deft, was the sole surviving member, were 
employed as ap<diitects. Pour years after 
tlic work was completed dry rot broke out 
in floors laid over concrct-e, a large area of 
which was laid on the ground floor of tlie new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
iiftor the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undei-took 
to put the work right at his own expense 
Held : deft, was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary.— 
Leicester CIuabdians v, Trollope (1911), 
75 J. P. 197 ; 2 Hudson’s B. C.. 4th ed., 419. 
1135. Add. Annolalion :—Consi. Nixon v. Erith 

U. C., [1924] 1 K. B. 819. 

1164. Add. AnnoicUion : — Mentd. Anderson v. 
Daniel (1924), 1.30 L. T. 418. 

1165. Add. Amiotahon : — Apld. Crediton Gas Co. 
17 . Crediton U. C., [1928] Ch. 447. 

1176. Add. Annotation 'Reid. Berners v. Elem- 
ins, [1925] Cli. 204. 

1193. Add. Annotation Nixon v. Erith 

V. C., [1924] 1 K. B. 87. 

1205. Add. Annotation ; — Consd. Michaud v. Mon- 
treal (City) (1923), 92 L. J. P. C. 161. 


PART IX. SECT. 6, SOB-SECT. 5.— 
B. (d). 

1059 ii. .] — Pltfs. had demised 

by parol for one year the land to F. 
& put him in possession. Shortly 
afterwards defts. entered, turned him 
out & retained possession. On the 
trial it was contended that F. being 
tenant in possession the action should 
have been brought in his name, & not 
in that of jiltfs., & pltfs. were non- 
suited. In support of a nile to set 
this non-suit aside it was contended 
that the corpn. could only demise 
under seal & the parol demise to 
F. was therefore void & tlio corpn. 
properly made pltfs . : — Held : the 
demise was void. — S t. Andrew's 


(College Tuuhtees v. Griffin (1853), 
1 V. E. J. 80.— CAN. 


PART X. SECT. 1. SUB-SECT. 1. 

Ed. Co-operative associatimi — Formed 
to carry on labour or trade — Itiyht to 
contract for work or services — F. S. 0-, 
1877 (c. 158).]- ONTARIO Co-opera- 
tive Stone CirriERs’ Abbocn. v. 
CearKE (1880), 31 C. 1’. 280. CAN. 


PART X. SECT. 2, SUB-SECT. 1. 

a i. Fos^tfum of jyurcha^cr 

rom corporatum.F 


. Monk (1808), 


Trubt & Loan Co. 
U Gr. 385.— CAN. 


PART X. SECT. 6. SUB-SECT. 1.— 
A. (a). 

t i, .) — Where a workman 


) hired to do work for a cori>R* Lt a 
eraoii who has no authonty to hire 
im, & tlu) corpn. has not ru tilled the 
[iiployrnent, the fact that he does U»o 
^ork does not croato the relationship 
f employer & workman betw4*cn him 
: the corpn.— S tuart r. 1/fnnant 
OHOOL Dibtrict, (10271 2 1> L. K. 
40; [10271 1 W. W. H. 019. 21 

ask. L. K. 405.— CAN. 


PART X. SECT. 7. 

8f. Ultra vires lontract -- Benefit 
•iceived by corporation -- Vuty to 
tCCOl/nf.l—CoUNTY OF H ALTON V. 
ro WNBHir OF TR AF ALOMi, ^ ^ 7 ] 4 
9. L. K. 1.^4 ; 61 O. L. K. 45. — CAN. 
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Cases 1228—1308. English and Empire Digest Supplement. 


Part XI. — Liability and Remedies in Tort. 


1223. Add. Avnotatiovs : — Distd. Lagan Naviga- 
tion Co. V. Jjambcg Bleaching, Dyeing & 
Finishing Co., fl927j A. C. 22(5. Refd. Man- 
ch(‘siei* (^onm. r. Farnworth (1929), 4t5 
T. L. 31.85. 

1225. Add. A tmotfdiotis : — Consd. Scammell v. 
Hurley, [3 9291 1 K. B. 419. Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 
K. n. 832. 

1227. Add. Annotaiion : — Refd. Welden v. Smith, 
[19241 A. C. 484. 

1229. Add. Aiumiaiioii : — Consd. Farnworth v. 
MarichesH r Corpn., [1929] 1 K. B. 533. 

1230. Add. Aymnlaiion : — Consd. Manchester 
Corpn. V. 3^'arnworth (1929), 46 T. L. 11. 85. 

1231. Add. Annotation : — Consd. Farnworth v. 
Manchester Corpn., [1929] 1 K. Jl. 533. 

1235a. .] — By a local Act a canal was vested 

in ap])lts., who were required by the Act to 
keep the navigation k. locks, & all works to 
b(‘ thereafter executed for the improvement 
thereof, in an ellicient sLite for the tratfic 
thereon. Applts. raised the coping on both 
sides of one of their locks & the banks behind 
it to i)revent the lock from being flooded, 
lit^sps., adjac(}nt landowners, obj(*cted that 
the elTeet of th(3 works was to pen back tl>e 
water in thci part of the canal above the lock 
& to occasion the flooding of their lands, & 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks ; — TJctd : there being no 
evidencie of negligence, apjdts., in constructing 
works in th(* exercise of their statutory powers 
for the protection of their navigation, were 
not liable for the flooding of resps.’ lands. — 
JjAgan Navigation Co. v . liAMBEo Bleach- 


ing, Dyeing & Finishing Co., [1927] A. C. 
226 ; 96 L. J. P. C. 25 ; 136 L. T. 417 ; 91 
J. P. 46 ; 26 L. G. R. 1, H. L. 

1236. Add. Ajmoiaiion : — Consd. Howard — Han- 
ders V. Maldon Corpn. (1926), 136 L. T. 6. 
1243. Add. Annotation : — ^Refd. Manchester Corpn. 
V. Farnworth (1929), 45 T. L. R. 85. 

1261. Add. Annotation : — Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 

1262. Add. Citations :-~80 J. P. 201 ; 20 L. G. R. 
605. 

1262a. By solicitor conducting proceedings 

for corporation — Corporation not liable.] — 

Eggington V . LicnFiEi.D Corpn, (1855), 5 
E. & B. 100 ; 24 L. .1. Q. B. 360 ; 26 L. T. 
O. S. 27 ; 19 J. P. 819 ; 1 Jur. N. 8. 908 ; 
119 E. R. 418. 

Annotation : — Refd. Flood t\ Jackwon, 11895] 2 Q. B. 21. 

1263. Add. Annotations Tolley v. Fry 
(1929), 46 T. I.. R. 108 ; Watt v. Longsdou 
(1929), 98 L. J. K. B. 711. Mentd. Cassidy 
V. Daily Mirror Newspapers, [1929] 2 K. B. 
331. 

1266. Add. Annotation : — Refd. Sonell v. Smith, 
[1925] A. C. 700. 

1275a. ,] — A public corporate body, although 

not formed for the acquisition of gain & 
making no profits, is lial)le to pay damages 
in rt‘speet of injuiy caused by its negligence. — 
A.-G. & Dommek V. Basingstoke Corpn. 
(1876), 45 L. J. Ch. 726 ; 24 W. R. 817. 

Annotation:- - Refd. GloHKOp v. HoBton & Isloworth L. B. 
(1879), 12 CJli. D. 102. 

1281. Add. Annotation : — Mentd. Compania Marti- 
artu V. Royal Exchange Assce., [1923] 1 K. B. 
650. 


Part XII. — Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotation : — Refd. R. v. Cory, [1927] 
1 K. B. 810. 

1288. Add. Annotatioiis : — Consd. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Refd. R v. 
Leinster, |192iJ 1 K. B. 31 I ; Allen v. White- 
liead (1929), 45 T. L. K. 655. 

1292. Add. Annotation : — A.s to (2) Refd. R. v. 
Cory, [1927] 1 K. B. 81U. 

1292a. .] — (1 ) An indictment will not 

lie against a corpn. cither for a felony or for 
a misdemeanour involving jiersonal violence 
under Oll'ences against the Person Act, 1861 
(c. 100), s. 31, 

(2) Criminal Justice Act, 1925 (c. 86), 
8. 33, is mere machinery to avoid the incon- 
venience arising from the fact that x>reviously 
a corpn. could not be indicted at assizes, 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. — R. v. Cory 
Brothers Co., [1927] 1 K. B. 810 ; 96 
L. J. K. B. 761 ; 136 L. T. 735 ; 28 Cox, 0. C. 
346. 


1293. Add. Annotation .----Reid. Gougli v. Kese 
(1929), 46 T. L. R. 103. 

1297. Add. Annotations : — Consd. R v. Cory, [1927] 
1 K. B. 810. Refd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 

1298. Add. A^motaiion : — Refd. R. v. Cory, [1927] 
1 K. B. 810. 

1303. Add. Annotation : — Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

1303a. Effect of Criminal Justice Act, 1925 

(c. 86), s. 33.] — R. V. Cory Brothers & Co., 
No. 1292a, ante. 

1304. Add, Citations: — ^27 Cox, C. 0. 225; 16 
Cr. App. Rep. 131. 

After this case add “ See, now. Criminal 
Justice Act, 1925 (c. 86), s. 33.' 

1308. After this case add ‘‘ Appeal by case stated 
from Justices — Recognisance — How made.] — 

See Magistrates, Vol. XXXlll., p. 413, 
No. 1229.” 


PART XI. SECT. 4. SUB-SECT. 1. 

1252 ii. .] — Burris v. Dart- 

MOUTU CORI'N. (1927), 59 N. S. K. 227. 

—CAN. 


PART XI. SECT. 4. SUB-SECT. 2. 

I i. .] — Hospital liable for 

the noglig'eDOc of inirseH after on oiiora- 
tion. — N ybbro v. Provost Municipal 
Hospital Board, [1927] 1 D. L. R. 


969 ; [19271 S. C. R. 226.— CAN. 

t i. Danocrous step — Of pvblic 

library.] — Library Board liablo. — 
Nickbll V. City op Windsor, [19271 
1 D. L. R. 379 ; 69 O. L. R. 618.— CAN. 



Vol. XHL — Corporations. Cases 1818— 1644a. 


Part XIII. — Delegation of Authority for Particular Purposes. 

1313. Add. A^inotat ion : — 'Retd. Birkdalc District Electric Supply Co. v. Southport Corpn., 

[1926] A. C. 355. 


Part XV. — Legal Proceedings by and against Corporations, 
their Members and Officers. 


1329. Add. A^wofalion : — Rcfd. licyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

1330. Add. A'nnotaiion : — Refd. Leyton U. O. v. 
Wilkinson, [1927] 1 K. B. 853. 

1365. Add. C Ha I ion : — on appeal (1880), 5 Api). 
Oas. 473, U. L. 

Add. Annotationa : — Refd. Deuchar v. Gas 
Jdf?ht & Coke Co., 11925] A. C. 091 ; A.-(J. 
V. Leeds Oorpn., [1929] 2 C4i. 291. 

1366. Add. Ayinotaiion : — Consd. Brown v. D.-i^eii- 
ham IJ. D. C., 11929| 1 K. B. 737. 

1370. Add. Annotation , ; - -yls to (1 ) Consd. Brown r. 
Dagenham IT. D. 0., [I929| 1 K. B. 

1376. Add. Annotation : — Mentd. Re Kent Coal 
Concessions, Bum v. Kent Coal Concessions, 
[1923] W. N. 328. 

1377. Add. A vnotat ion : — Consd. Col, ter v. National 
Union of Seamen, 119291 2 (ii. 58. 

1409. Add. Annotation Refd. Everett v. Oiif- 
fiths, [1924] 1 K. B. 941. 

1438. Add. Annniatio7i : — A.s- to (1) Refd. CUiowood 
V. LyaU, [1929] 2 Cli. iOO. 

1495. Add. Annotation : — Folld. B. v. Poplar B. C., 
Ex p. L. C. C., R. V. Poplar B. C. (No. 2), 
[1922] 1 K. B. 95. 

1520. After this case insert “ See, further, Crown 
Practice, Vol. XVI., i)p. 405, 406.” 

1526. Add. Annotations: — to (1) Refd. New 
York Life Inscc. Public Trustee, [1924] 2 
Ch. 101 ; Swedish Central By. v. I'hompson, 
[1924] 2 K. B. 255. As to (2) Refd. Em- 
ploy(‘rs’ liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

1527. Add. Annotations: — Refd. New York Lite 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Employers’ Liability Assce. v. Sedgwick 
Collins (1926), 95 L. J. K. B. 1015. 


1528. Add. Amioialion : — ^l.s* /o (1) Refd. vSabatior 
V. Trading Co., [19271 1 Ch. 495. 

1529. Add. Ayinotaiions :- —Consd. Now Zealand 
Smp})mg Co. V. Tlunv (1922). 8 Tax C>as. 
208 ; Bradbury v. English Sewing Cotton Co., 
11923] A. C. 744 ; Sw(‘dish tVntral By. v. 
Th<)m])s()n, [1925 1 A. C. 195. Apid. Egy])tian 
Delta Land Investment (’o. v. Todd, 1 iirjtl] 
A.C. 1. Refd. Baelz r. Cublie ’Fnistee, | 192«>1 
CJj. H()3. 

1532. Add. Annolattfoi : — Reid. Employers' 
Liability Assc.e. r, Sedgvviek (’ollins (1926), 
95 L. .T. K. B. 1015. 

1536. Add. Annolatio}i Refd. Wilcooks v. Pinto 
(1924), 69 S(4. Jo. 178. 

1537. Add. Annotations Refd. New A'ork Life 
Insce. V. Public Trustee. 119211 2 Ch. 101 : 
Swedish Cenl-ral Bv. v. Thompson, [19211 2 
2 K. B. 255 Mentd. Ellerman Liu(‘s v. Bead, 
[1928] 2 K. B. lit. 

1540. Add. Aimotalions : — Refd. New ITork Life 
Insce. i;. Public Trustee. [1924] 2 Ch. 101 ; 
Swedish Central By. v. Thompson, [1024] 2 
K. B. 255. 

1544a. Manager of London branch.] — Pltf. 

issued a writ against deft. co. A A., its 
managing director, the WTit was served 
upon A. Some years ago tlie co. had 
established a branch of their business in 
London under th(‘ manag(*ment of A., wdio 
had, in obedience to C(>b. (Consolidation) Act, 
1908 (c. 69), 8. 274, on behalf of the co. 
registered himsell as a ]>erson resident in the 
United Kingdom authorised to accept service 
of process, A the evidence showed that, 
although at the date of the sei-vice of the writ 
upon A. the co. had long ctiased to carry on 
trade in J^ondon, yet certain administrative 
activities, e.g.. tb(j remittance of dividends 


PART XV. SECT. 4. 

sa. For transgression of statutory 
powers — Action by Attorney -Oerieral .] — 
If a public body constituted under the 
laws of the Commonwealth trans- 
groBses itB statutory power, the A.-G. 
for the Commonwealth ou behalf of 
the public, whether private injury lias 
or has not been alleged, has a right to 
ciomplaln & to obtain a declaration of 
transgression, &, if necessaiy, an 
injunction. — Commonwealth & A.-G. 
roR Commonwealth v. Australian 
Commonwealth Shhuung Roaud 
(1920), 39 C. L. Jl. 1 ; [X927] Argus, 
L. K. 01.— A US. 

sb. ^ In what name — Tni^teet, of 
’ t. ] — Pltf. brought action against 

defts. for q, mandamus to compel them 
to provide for a debt due to him by the 
trustees of a school section. The writ 
was against defts. personally, but 
contained a statement that they wore 


trustees, etc., A; tliut deft. D. W'Ub 
secretary. Evidence wixh taken as to 
the exi.'^tenee of the del)t, &. the ease 
came on for lieiiriug under the j)leacJ- 
ings A: e^ ideneo : — Held : the trustee's 
could only be sued in Ibeir corporate 
name. — (’ook v. Davidson (1877), 
K. E. D. 37.— CAN. 


PART XV. SECT. 8. 

1394 i. To wham addressed .] — When 
mandamus proceedings lie against a 
municipal corporation. It is the better 
practice to make partioM the members 
of council & oillcers whoso alleged 
delmquencKJS are involvt^d. — R. (Read) 
V. Pembina Municipal District No. 
552, [1922] 3 W. W. R. 857; 70 

D. L. R. 559.— CAN. 

PART XV. SECT. 10 , SUB-SECT. 3 . — C. 

sd. Hyedaws .] — ^A clerk in the office 
of the trcasui’er of a municipal corpn., 

491 


not being the enstoiban of the [)y»'- 
laws of the corpn., ib not conip<llal>Je 
to produce any of them, ni>on hi.s 
cross-examination on an allldavil xuudt' 
by liiin on bolxalf of the corpn. foj use 
on a motion to wliic}i the eoi-pii. a 
party. — WimoN r. Elkminu (1900;, 

19 P. R. 203.— CAN. 

PART XV. SECT. 12, SUB-SECT. 4. - 
B. (b). 

in i. ]— A writ was issued 

against a co., rr'gist tv ear/ j mg on 
business in England, but- not r'(•gl^tcred 
nor carrying on Im-'ino-is in 'J’usniania 
The writ was peri od m Jjondou ; — 
Held: the writ must Ik> set aside, as 
tliere wus no auHiority lor tlio issue 
of a writ for service upon tire co. in 
London. — Pori JIuov Fruitgrowers’ 
Co-orERAiivic Assocn., l/m. v. 
Larkinson (Samuicl), Ltd. (1924), 

20 Tos. L. R. 1.— AUS. 
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to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
CO. : — Held : (1) upon the evidence, deft, co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co. ; (2 ) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co. — Sabatier v. Trading 
Co., [1927] 1 Ch. 495 ; 96 L. J. Ch. 211 ; 136 
L. T. 574 ; 71 Sol. Jo. 104. 

1544b. On person authorised to accept 


service — ^Sufficiency of indorsement of writ & 
affidavit of service.] — Fester Fothergill & 
Hartung V. Russian Transport & Insur- 
ance Co., [1927] W. N. 27, C. A. 

Sec, also, Companies, No. 8527a, ante. 

1546. Add- Annotation : — Refd. Sabatier t;. Trading 
Co.,ll927]lCh. 495. 

1548. Add- Annotations : — Refd. Republica de 
Guatemala v- Nunez, [1927] 1 K. B. 669 ; 
Richardson v- Richardson, [1927] P. 228. 

1557. Add- Annotation : — Refd. Employers’ 
Liability Assce. v- Sedgwick Collins (1926), 
95 L. 3- K. B. 1015. 


Part XVI. — Dissolution. 

1604. Add^ Annotation : — Refd. Morris v. Harris, [1927] A C.252- 
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COUNTY COURTS. 

Part I. — Courts, Judges and Officers Generally. 

14. Add. Citation : — 15 B. W. C. C. 91. 22. Adil. Annotation : — .Is to (1) Consd. A. W. 

V. Cooper & Uall, [1925] 2 K. B. 816. 

Part II. — Liability and Protection of Judges and Officers 

of Court. 

61. Add. Annotations : — Apld. Freeborn v. Leeming, [1926] 1 K. B. 160; Morriss v. Winter (1929), 45 

T. L. R. 642. 


Part III. — Jurisdiction. 


65. Add. Annotation : — Apld. Parsons v. Burgess 
(1927), 43 T. L. R. 713. 

68. Add. Annotation : — Mentd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056. 

70a. Action for breach of promise of marriage.] — 
Resp. brought a county ct. action against 
appet. for the return of money &; articles, 
alleging that the parties had promised to 
marry one another & that appet. had broken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction : — Held : 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue. — Parsons v. Bitugess 
(1927),96L. J. K. B. 787; 138L. T. 134; 43 
T. L. R. 713. 

71. Add. Annotation : — Folld. Brakspear v. 

Barton, [1924] 2 K. B. 88. 

71a. Question of repairs — Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).] — Deft, was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft, at a rent of £75 
per annum for three years. At all material 
times the ratable value was £08. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft, in 
Dec. 1920, took from pltfs. a new lease : 
“ To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years ... at the 
yearly rent of £120.** The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase : — 
Held : the question as to repairs could only 
be decided by the county ct., & the High Ct. 
had ho jurisdiction on this point. — ^Bkak- 
SPEAB (W. H.) Sons, IjTD. v. Barton, 
[1924] 2 K. B. 88 ; 93 L. J. K. B. 801 ; 131 
L. T. 638 ; 40 T. L R. 607 ; 68 Sol. Jo. 718. 


73, Add. Annotation : — Mentd. Performing Right 
Soc. V, Mitchell & Booker, [1924] 1 K. B. 
702 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

83. Add. Citation : — sub nom. Glennie v. Del- 
mar, 1 L. M. (to P. 402. 

99. Add. Annottition : — Consd. h]gy])1iari Deltji 
Hand & Investment Ck). v. Todd, [1929J 
A. C. 1. 

106. Add. Annotation: — Consd. Egyptian Delta 
Hand (to Investment Co. v. Todd, [1929] A. C. 1 . 

139a. Issue of summons before leave 

obtained — Irregularity.) — On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., tlie one under 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, <to the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
wiis irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly bo brought in the West 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 6, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. wfis given to 
pltf., (to a summons was issued, all bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall bo dated 
of the day on which the plaint was entered, 
& the date thereof shall be the commence- 
ment of the action ; — Held : (1) the irregular 
entry of the plaint (to issue of the summons 
before the nec€sssary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft, liad appeared 
to the summons dto raised n defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity ; the action must 
therefore be taken to have commenced on 
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Jan. 30, & plif. was entitled to recover. — 
Pringle v. Hales, [1925] 1 K. B. 573 ; 94 
L. J. K. B. 458 ; 132 L T. 785, 0. A. 

147a. Claim for declaration as to future pay- 

ments— Involving payment of sums exceeding 
prescribed limit.] — Where an action was 
brought in the county ct. to recover a money 
claim under an agreement, & also tor a 
declaration as to future payments under the 
agreement : — Held : the county ct. judge 
iiad no power to make a declaration which 
' might, involve the payment of sums of money 
by deit. in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 50.— Smith v. Smith, 
11925] 2 K. B. 144 ; 94 L. J. K. B. 813 ; 133 
L. T. 345, I). C. 

Aiinniutum Held. Humber Con Ri'rvancv Hoard v . Federated 
(’oal ^liijjpiijy Co., (1928] 1 K. B. 492. 

148. After this case add “Sum lent beyond 
jurisdiction— Action for relief under Money- 
lenders Act, 1900 (c. 57).] — See Money & 
MoNEY-JiENDiNG, No. 377a.” 

197. Add. AmioUtiion : — Consd. Dudley k, District 
Bonelit Bldg. Noe. v. Dordon, [1929] 2 K. B. 
105. 

198a. Duty of judge to make order -On proof of 
right to possession.] — The words ” may 
ord(T ” in 1888 Act, s. 138, are enabling words 
only, but where the l(‘gal right of a landlord 
to the ]K»ssession of premises has been 
established it is the dut y of the judge, not- 
withstanding the pemiissive form of the 
Beet., U) make an ord(,‘r fur iiosscssion. In 
ex(‘rcising th(^ discr(,‘tion given liim as to 
th(‘ period for t))e coming into operation of 
the ojdi‘r, th(‘ judge must lix a period reason- 
ably a.djustt‘d to t/h<‘ cii'oiunst ancf^s of the case, 
including the nature k term of the tenaiu^y. 
The count y ct. judge in two cases of w(iekiy 
tenants whose* tenancies had been validly 
terminated by notice to (luit, refused to 
mak(* any oi-dt‘r in one case, k in the other, 
wliile making an order, postponed its opera- 
tion lor months :■ — Held : this was 

not a judicial exercise ot his discretion, in 
cither ease.— Sheffield Oorpn. v. Luxford, 
Same v. Morrell, [1929] 2 K. B. ISO; 98 
L. J. K. B. 512 ; 1 11 L. T. 205 ; 93 J. P. 
235 ; 45 T. L. il. 191 ; 73 Sol. Jo. 307, D. O. 

198b. Terms of order — Postponement of operation 
— What must be considered.] — Sheffield 
CoRi’N. V. Luxfohd, Same v. Morj{ell, 
No. 198a, atde. 

205. Add. Amiotaiion : — Refd. Rye v. Purcell, 
[1920] i K. B. 440. 

206. Add. Annotation: — Refd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

206a. Claim for declaration.] — (1) The county ct. 
has no jmisdiction to entertain a claim for a 
declaration in an action in wdiicli no sum of 
inoney is claimed. Stiles v. Ecclestone^ 
No. 211, posf, overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft, had 


forfeited the deposit paid under the contract 
by deft, to stake -holders, who were not 
parties to the action, k that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim : — HeM : the county ct. had 
no jurisdiction to entertain the claim, (1) on 
the above giound, k (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within 1888 Act, s. 07, where the 
purchase-money exceeded £500, the amount 
limited by that sect. — Db Vries v. Small- 
ridge, [1928] 1 K. B. 482 ; 97 L. J, K. B. 
244; 138 L. T. 497, 0. A. 

206b. .] — Observations as to declarations in 

county cts. — Humber Conservancy Board 
V . Federated Coal k Shipping Co., Ltd., 
[1928] 1 K. B. 492 ; 97 L. J. K. B. 130 ; 138 
L. T. 331 ; 17 Asp. M. L. C. 338, D. C. 

.] — See^ also^ Nos. 147a, 212. 

208. Add. Annotation : — Consd. Smith v. Smith, 
[1925] 2 K. B. 144. 

' 211 . Add. Anyiotation : — N.F. De Vries v. Small- 
ridge, 11928] 1 K. B. 482. 

212. Add. Annotations : — Distd. Davoy v. Robinson, 
[1923J 1 K. B. 503. Apid. Smith v. Smith, 
[1925] 2 K. B 144. FoUd. De Vries v. 
Smallridge, [1928] 1 K. B. 482. Refd. 
Humber (Conservancy Board v. Federated 
0)al A:- Shipping Co., [1928] 1 K. B. 492 ; 
Woodrow Trawlers (White Sea) k Grimsby 
(1929), 141 L. T. 070. 

213. Add. Annotation: — ^Refd. De Vries v. Small- 
ridge. [1928] 1 K. B. 482. 

After this case add “In remitted action.] — 
See No. 373a, pod.'' 

235. For “Not within jurisdiction “ read “ Within 
jurisdiction. “ 

V . Smai.lridoe, No. 206a, 

ante. 

249. Add. Annotations : — Consd. Rossiter 

Langley, [1925] 1 K. B. 741 ; Russoff v. 
Lipovitch (1925), 94 L. J. K. B. 355. Refd. 
De Vries v. Sparks (1927), 137 L. T. 441. 
Mentd. Turner v. Watts (1937), 44 T. L. R. 

I 105. 

272a. .] — Re Bane v. Foxall k 

Canfor in the County Court of Norfolk 
(1850), 20 J. P. Jo. 293. 

296. Add. Annotation : — Refd. Salter v. Lask, 
[1923] 2 K. B. 798. 

2^1. Add. Annotation: — Refd. Salter v. Lask, 
[1923] 2 K. B. 798. 

298. Add. Annotation : — Mentd. 11. v. Customs k 
Excise Comrs., [1928] A. C. 402. 

305. Add. Amiotaiion : — ^Mentd. Champagne Heid- 
sieck Monopole Hoc. Anon. v. Buxton (1929), 
40 T. L. R. 30. 

327a. Appearance — Raising defence not chal- 

lenging jurisdiction.] — Pringle v. Hales, 
No. 139a, ante. 
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Part IV. — Remitted Actions. 


331. After this case add “ Action for relief under ' 
Money-lenders Act, 1900 (c. 51).] — See\ 

Money & Money-Lending, No. 431a.” 

352. Add. Citation L. J. K. B. 771. 

373a. On Jurisdiction of county court — Reduction 
of claim for damages — Alternative claim for 
injunction.] — Where an action, commenced 
in the High Ct., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of ttiat Act is to give the county ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pltf & deft, entered into an agreement, 
wiiich provided that in the event of any 
breach thereof by deft, he should pay to j 
pltf. in respect of each such breach a sum of 
£150 by way of agreed & liquidated damages. 
Pltf. alleged that deft, had broken the agree- 
ment, & he brought an action in the High Ot. 
claiming the sum of £150 & an injunction. 
Pltf. afterwards applied, under 1919 Act, 
s. 1, to have the action remitted to a county 
ct., reducing the money claim to £90, & 
claiming an injunction in the alternative. 
The master made an order for remittal. 
Pltf. then delivered particulars of claim, \ 
asking for £90 damages or in the alterntutive ' 
an injunction. He admitted, however, that 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the ; 
action was for an injunction alone. On 
appeal to a l)iv. Gt., that ct. held that the 
county ct. judge had jurisdiction to ontentain 
the action, & sent it back to him for trial: — 
Held : the decision of the Div. Ct. was 

i . — davey V. Robinson, [1923] 1 K. B. | 

663 ; 92 L. ,T. K. B. 336 ; 128 L. T. 513 ; 39 
T. L. R. 163 ; 67 Sol. Jo. 246, G.A. 

379. Add. Annotation : — Consd. Daveyt?. Robinson, ! 
[1923] 1 K. B 563 

404a. Duty of county court judge to specify scale of 
costs.] — In an action remitted from the High 
Ct. to the county ct., it is advisable that the 


county ct. judge should specify the scale on • 
which costs are to be taxed. Semhle : in 
the absence of any direction by him as to 
scale, the costs must be taxed in accordance 
with the scale aiiplicable to the amount 
recovered. — Gold Brothers & Nash, Litj. 
V. Fuller (1926), 134 L. T. 151; 70 Sol. .To. 
284, D. C. 

Annotidion * — Consd. Davies r. Davies (1927), 96 L. J. K. B. 

1066. 

404b. Order for costs on higher scale — 

Necessity for certificate.] —A county ct. judge 
cannot award to pltf. m n, rcMnitied action 
costs on a scale liighcr tlian that applicable 
to th(* amoimi. recovered witlioiit giving 
certilicate m accoi'dance with ISSS Act, s. 119. 
-Davies?'. Davies, |192s) 1 K. B. 36t ; 9() 
L. .1. K. B. loot) ; 137 L. T. 5()7, D. C. 

408. Add. Annoiaiimt : — Refd. Hives v. Dawson 
(1927), 41 T. L. R. 37. 

410a. Discretion of county court Judge -To deprive 
successful party of costs.] — Where a pltf. has 
Ixigun an action in tlie High Ct. & witliin 
twenty-one days from issue of the writ has 
obtained, under R. S. V.. Ord. 14, an order m 
respect of part of his claim whereby he may 
sign judgment for £20 or ui)wards either 
unconditior»all> or unless that sum i^ y>ajd 
into ct. or to plif.’s solr., & the remainder 
of pltf.’s claim is nunitted to a county ct. 
with leave to defend, the judge oi the county 
ct. lias the sauie jurisdiction as a judge ol 
the High Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the High Ct. or on tlie county ct. scale. 
But in deciding the scale on which tlioy are 
to be taxed he must exercise his discretion 
judicially, <& he is not entitled to deprive 
pltf. of the High t’t. costs of the High Ct. 
proceedings unless pltf. has been guilty of 
some misconduct. — JenivINS & Co. v. Simon, 
[1926] 1 K. B. Ill ; 95 Ij. J. K. B. 97 ; 131 
L. T. 88 ; 42 T. L. R. 39 ; 70 Sol. Jo. 162, 
D. C. 


Part V. — Procedure. 


438. Add. Annoiaiion : — Generally, Refd. Friern 
Btarnet U. C. v. Adams, [1927] 2 Ch. 25. 

455, Add. Citations L. J. Ch. 027, [1922] 

B. & C. R. 155. 

471. Add. Annotations : — Mentd. Re Rosso, Par- 
sons V. Rosse (1923), 93 L. J. Ch. 8; Per- 
forming Right Soc. V, Mitchell & Booker, 
[1924] 1 K. B. 762. 

472. Add. Citation : — 20 L. G. R. 567. 

497a. Application under Administration of 

Justice Act, 1920 (c. 81), s. 3— Discretion of 
judge to order trial without jury.] — On 
May 10, 1923, pltf. commenced proceedings 
claiming from defts. damages for personal 
injuries caused by the alleged negligence of 
defts.* servants. Defts, filed a defence deny- 
ing negligence & afterwards gave pltf. notice 
of an application to dispense with a jury 


The api)lication for trial without a jury was 
made under the above sect. The county 
ct. judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, & pltf. appealed against that 
order & alleged that the learned judge had 
not properly exorcised his diseriit ion * — 
Held : the above sect, did not give the county 
ct. judge an absolute power to oi-dor the 
trial of an action without a jury ; the sect, 
gave him a discretion wliicJi must exer- 
cised judicifilly ; in this case lliere were no 
proper materials on which the J(‘arned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient ; on 
the other hand it is not. necessary for tlie 
judge to give his reasons for dispensing with 
ju*‘y> but there must be some grounds 
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for so exercising his discretion. — Winn v. 
London County Council (1923), 130 L. T. 
350 ; 88 J. P. 31 ; 40 T. L. B. 106 ; 68 
Sol Jo. 602, D. C. 

497b. Onus on party objecting to Jury.] 

— On an application in the county ct. for an 
order that an action be tried with a jury the 
county ct. judge is bound in Jaw to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect, establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant s 
right to trial by jury. — Calcrapt v. London 


General Omnibus Co., [1923] 2 K, B. 608 ; 
92 L. J. K. B. 1092 ; 129 L. T. 794 ; 39 
T. L. R. 466 ; 67 Sol. Jo. 641, D. C. 

Annotation : — Consd. Winn v. L. C. C. (1923), 130 L. T. 350. 

499a. Action In which fraud alleged — Whether 

mere allegation sufficient.] — To come within 
the proviso to Administration of Justice Act, 
192() (c. 81 ). s. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for pltf. merely to allege 
that deft, acted fraudulently. — Everett v, 
Islington Guardians, [1923] 1 K. B. 44 : 
92 L. J. K. B. 250 ; 128 L T 447 ; 87 

J. P. 61, D. C. 


Part VI. — Trial, Judgment and Execution. 


554. Add. Annotation : — Consd. JToystead v. Taxa- 
tion Comr., [1920] A. C. 155. 

563. Add. Ayinotntions : — Consd. .laeger Co. v- 
Jaeger (1929), 40 li. P. C. 3.30. Refd. 
Mn.ckonzi('-Kennedy v. Air Council, [1927] 

2 K. B. 517. 

565. Add. Annotations : — Consd. Ord v Ord. 
[1923] 2 K B. 432 ; Tne Koursk [1924 1 
P. 140 ; Debenhams v Perkins (1925), 133» 
L T. 252. Apld. Conquer r. Boot, [1928] 2 ' 

K. B. 336. 

See, also, Estoppel, No. 447a, post^ 

571. Add. Annotations : — Mentd. Fairman v. Per- 
petual Investment Bldg. Soc., [1923] A. C. 
74 ; Manton r. Brocklobank, [1923] I K. B. 
400; Oldham v. Sheffield Corpn. (1927), 136 

L. T. 081 ; Coleshill v. Manchester Corpn., 
[1928] I Iv. B. 770 ; Addie (Collieries) v. 
Duinbroeck, 119291 A. C. 358. 

578. Add. Annotation : — Refd. Scammell r. 

Burley, [1929] 1 K. B. 419. 

582. Add. Annotation : — Mentd. G. N. By. v. 
L. B. P. Transport & Depository, [1922] 2 
K. B. 742. 

593. Add. Annotation : — As to (2) Refd. Campbell 
V. Poliak (1927), 43 T. L. R. 495. 

617. Add. Citation : — 15 B. W. C. C. 43. 

619. Add. Annotation Refd. B. v, Copestake, 
Ex p. WUkinson (1920), 90 J. P. 191. 

621. Add. Annotation : — ^Refd. B. v. Newport 
(Salop) J.I., Ex p. Wright, [1929] 2 K. B. 410. 

645a. Goods already in possession of sheriff.] 

— A, W., Ltd. v. Cooper & Hall, Li’d., 
No. 783a, post. 

648a. Sum deposited by claimant to goods less 


than value of goods— More than judgment 
debt & costs.] — Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a chdmant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
s. 156, the sum of £20 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons w&s issiied. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of (daimant to the goods, 
A the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under sect. 150 
he was bound f-o remain in possession until 
the amount of the value of the goods was 
deposited with him : — Held : as the £20 
was deposited with & taken by the bailiff 
under sect. 150 of the Act, he must be deemed 
to have taken it ui)on the assumption that 
it represented the amount of the value of 
the goods, &, therefore he had no right to 
remain in possession or to possession fees 
after the date of the deposit. — Nbwsum, 
Sons & Co., Ltd, v. James, [1909] 2 K. B. 
384 ; 78 L. J. K. B. 761 ; 100 L. T. 852 : 
53 Sol. Jo. 521, D. C. 

652. Add. Annotation : — Refd. Sheffield Oorpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B, 180. 

668. Add. Annotation : — Mentd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 


Part VII. — Costs. 

677. Add, Annotation : — Refd. Bussoff v. Lipovitch 690. After this case add “ Action by 

(1924), 09 Sol. Jo. 276. money-lender.] — Money & Monby-Lend- 

684. After this case insert “ See, also. Nos. 566- ing. No. 442a.’* 

573, ante.'* 691. Add. AnnotcUion : — Refd. Campbell v. Poliak, 

686. Add. Annotation Refd. Temperance Ix)an [1927] A. C. 732. 

h\ind V. Erwood (1927), 137 L, T. 449. 691a. Order for costs on lower scale.] — When 
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the amount found due to pltf. is between 
4120 & £50 the scale of costs applicable is 
Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
— UUGHES (W.) Son v. Satcuell (1925), 
134 Li. T. 93, D. C. 

691b. In remitted action.] — Jenkins & Co. 

V. Simon, No. 410a, ante, 

693. Add. Amudai ion : — Refd. Camiibell v. Poliak 
(1927), 43 T. L. U. 495. 

695a. .]• — Pltf.’s motor car, whilst being 

driven by his wife, was injured, as j>ltf. 
alleged, through the negligent driving of a 
motor lo!Ty by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that botli sides were to blame. & gave 
judgment for dells., hut allowi‘d no costs. 
On appeal on the question of costs; "Held: 
on the facts found at the trial tliei’e had been 
negligence on the pai^t of jiltf.’s wife, tluu-e- 
for(j pltf. could not liave succeeded whether 
there had or had not f)eeu negligence on the 
part of defts., A the county ct. 
discretion to depi-ivci the successful defts. td 
their costs.-- -Jackson v. Anglo-Amerkwn 
Oil Co.. [1923] 2 K. B. (>01 ; 92 L. J. K. B 
1000 ; 129 L. T. 792 ; 07 Sul. Jo. 040, i). ('. 

695b. - • - Order for costs on lower scale.] - On a 
claim by an unsuccessful deft against an ! 
insurance co. as third parties, for indemnity | 
to an amt)unt (ixceeding £50, judgment was | 
given for the third parties. The county ct. | 
judge, without giving any reasons, ordered 


Part VIII.— 

761. Add. Annoiaiion : Reid. Llives v. Dawson 
(1927), 44 T. L. IL 37. 

763a. .1 — Warwick v. Butler & 

Lauritzen, No. 750a, ante. 

776. Add, Annotation : — Mentd. Edwards v. 

Porter (1924), 41 T. L. R. 57. 

776a. Debt or damage claimed not exceeding £20. J 
— An appeal to the High Ct. against the 
decision of a county (;t. judge granting a new 
trial is an appeal “ in an action ” within 
1888 Art, s. 120, vV, where tlie debt or damage 
claimed did not (jxceed £20 the High Ct. h«is 
no jurisdiction to liear the appeal unless 
applt. lias obtained leave of the county ct. 
judge to appeal. — Ward v. Sneiman (1925), 

133 L. T. 500 ; 41 T. L. K. 598, D. C. 

AnnohULon ■ — Refd. Hives v. Dawhon (11)27), 44 L. K. 37. 

779a. Claim less than £20.] — There is no 

appeal without leave from a county ct. 
judge’s refusal to review a taxation of c.osts, 
where the amount claimed is less than £20. -- 
Hives v. Dawson (1927), 138 L. T. 238 ; 14 
T. L. R. 37, D. O. 

783a. Order for payment of possession fees of high 
bailiff— Under Ord. 27, r. 1 (2).J— (1) A 
Div. Ct, has jurisdiction to hear an appeal 
from the derision of a county ct. judge who, 
under the above sub-rule has, on the ai)pli- 
cation of the high bailiff, made an order 

J.8. 497 


the unsuccessful defts. to pay costs to the 
tliird parties on S(;ale B, applicable to cases 
where the amount docs not exceed £.50, the 
scale wh(ire that amount exceeds £50 being 
Scale C. It was not suggested tliat any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 113 : — Held: there 
was no jurisdiction to make tlic order. — 
Bevinoton Perks A. Bell Assurance 
Society, [1925] 2 K. H. 229 ; 94 L. J. K. B, 
829; 133L. T. 511,D. C. 

AnnutatLOii — Apld. Tlimrhcs r S.iicliell ( 1 1) U , 134 L, T 03. 

750. Add. Annotaiion -N.F. Warwick v Hnth'r 
eSc Lauritzen, [1925J 2 K. B. 291. 

750a. .] — Where under tlu' above mb' the 

registrar, on the application of a deft, who 
alleges that lie n(‘it}i('r resides nor (lan’ies 
on business vvitliin twenty miles from the 
ct., makes an ordei* dii*ei;t)ng pltf. to dtqxjsit 
in ct. a sum of money as security for the costs 
of deft., the county ct. judge uridiT r. 11, 
sub-r. 8, lias ])ovver to vary or rescind the 
order so made — Warwumc v. Butler & 
Lauritzen 11925] 2 K. B. 294 ; 94 L. J. 
K. B. ()57 ; 133 L. T. 240. 1). C. 

750b. “ Court in which plaint is entered ” — Court 
to which remitted action sent.! W3u‘re an 
action of toi-t. c.oumieui’ed iti lli(‘ High Pt. 
has been iemitt(‘d to a county ct. in defanlt 
of s(*curity for costs, that county ct. hei*,oui('s 
“the ct. in whi(‘li the plaint. \\.i,s ent.(*j*e(l,'’ 
A th<‘ ju(lg(J nuiy ord<*i ]»lt,t. t,o j^i'^e securit y 
for costs under Ord. XII., i*. 9, of iU(! county 
ct. rules on the ajiplicatjou of (ii‘tt. wlio 
iKutlier rt'sides nor ca.rri(\s on husuujss within 
twenty miles of the ct. KiDDi.E v. PiAYLi*: 
(1929), It) T. L. 11. 27 ; 73 Sol. Jo. 790, 1). C, 


Appeals. 

against tjie exe(*iiUou creditors, who have 
diroettid the liigJi baiUlT to withdi'a-w, lor the 
payment of Ids lees. 

bn May 15, 1924, tin*, high bailiff -of a 
county ct. undm* a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, A put a man 
in possession. The sheriff was tlien in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge ol 
the high bailiff, as the county ct. judge 
found. ’Fhe high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment whicli stated that in consideration ol 
his withdrawing from jiossession they autho- 
rised him at any time to re-enter A uudf'i took 
not to remove any of the goods. On J une 12, 
1924, the high bailiff on the instrucl.iou ol 
the judgment creditors withdrew li-om i)os- 
sessiou. The execution w\'is incd’fective, (ex- 
cept in so tar as it brought tlu* pai ties into 
n(‘gotiation with a view to a scitJlcuKmt, 
'riie high bailiff made an applaation to tiie 
county ct. judge under ilu) above rule, tor 
an order lor payment by (lie judgiiKiiit 
creditors of his feiis lor keeping possession 
Irom May 15 to June 12. The county ct. 
judge found that the liigh bailiff did not 
withdraw Irorn possession, hut was in actual 
possession A not in mere walking iiosses- 

32 
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sion of the goods, & made an order for pay- 
ment of the fees claimed : — Held : (2) the 
po-ssessioii of the sheriff did not in the cir- 
cumstancos prevent the high bailiff from 
taking it keeping such possession as would 
entitle liim to claim fees ; (3) there was 

('vid(‘ncc i.o support the finding of the county 
ct. judge that the high bailiff did not with- 
draw from possession, but kept actual as 
distinct from walking possession ; & there- 
fore tlie order of the county ct. was right. 
— A. W., Ltd. v, Coopeb & Hall, Ltd., 
[1925] 2 K. B. 816 ; 94 L. J. K. B. 831 ; 
133 1., T. 508. 

789. Add. Annotations : — Consd. Ward v. Sneiman 
(1925), 133 L. T. 500. Refd. Lloyd v. Cook, 
(loudge V. Brouglit.on, Simsnn v, Miatl, 
Bartram v. Brow^n, Barker v. Hutson, [1929 [ 

1 K. B. 103. Mentd. Nimmo v. Connell, 
[1924] A. C. 595 ; Dew United Br itish S.S. 
C^). (192S), 98 L. T. K. B. 88. 

809. Add, Annotatuin : — Refd. Colien v. Koche 
(1926), 95 L. J. K. B. 945. 

810. Add, Annotations : — Mentd. Re Rosse, Par- 
sons V, Rosse (1923), 93 L. J. Ch. 8 ; Pcir- 
forming Right Soc. v. Mitchell & Booker, 
[1924], 1 K. B. 702. 

818. Add. Annotaiion : — As to (1) Refd. Phillips 
V. Britannia Hygienic liaundry Co., [1923] 

1 K. B. 539. 

832. Add. Annotations: — As to (1) Distd. Martin 
V. Stanborough (1924), 41 T, L. R. 1. Refd. 
Gaylcr Pope v. Davies, [1924] 2 K. B. 75. 

842. Add. Annotatwn : — Mentd. Gregg Richards, 
[1926] Ch. 521. j 

851. After this case add the following cross- I 
releiene(' : — Order directing arbitrator under | 


Agricultural Holdings Acts to state special 
case.] — See Agriculture, No. 2664. 

852. Add. Annotaiion: — Consd. Leyton U. 0. v. 

Wilkinson, [1927] 1 K. B. 853. 

S5Z. Add. Annotaiion: — Mentd. Commercial 

Credit Co. of Canada v. Fulton, [1923] A. C. 
798. 

900. Add. Citation 20 L. G. R. 653. 

Add. Annotations : — Mentd. Aston v. Smith, 
[1924] 2 K. B. 143 ; Precious v. Reedie, 
[1924] 2 K. B. 149 : Queen’s Club Garden 
Estates v. Bignell, [1924] 1 K. B. 117. 

903. Annotations : — For the existing annotations 
substitute as follows : — 

JntMtatioris : — Overd. Abrahams v. Dimmock, fl91.5] 1 
K. B. G(5‘2. Cooky Gordon was wrongly decicJed CBuoKLny, 
LJ.). Refd. The Croscoiit, Groat Northern S.S. Pishing 
Co. V. S.S. CroHoent (181)3), 62 L. J. P. 63. 

913. Add. Annotation: — Refd. Simmons v. Crossley, 
[1922] 2 K. B. 95. 

928a. Reference to statutory &, other orders & to 
private & local Acts — Duty to supply copies 

for use of court.] — Practice Note, [1926] 

W. N. 308, D. C. 

933. Add. Annotations : — Mentd. Llewellyn v. 
Turner (1922), 126 L. T. 532 ; Miss Gray, 
Ltd. V. Cathcart (1922), 38 T. L. R. 562. 

938. Add. Annotation : — Distd. Rackham v. 

Tabrum (1923), 129 L. T. 24. 

945. Add. Amioialion : — Refd. United States Ship- 
13ing Board v. Strick, [1926] A. C. 545. 

962a. Appeal under Poor Persons Rules.] — 

The ct. may award costs against applt. who 
appeals under the Poor Persons Rules, if 
the a.i>peal is entindy frivolous & vexatious & 
is an abuse of the process of the ct. — D rcm- 
MOND V. Hervey (1927), 138 L. T. 200 ; 44 
T. L. R. 14, D. 0. 


Part IX. — Certiorari, Prohibition and Mandamus. 


979. Add. Annotaiion : — Apld. R. v. Central 
(Hmirial C/Ourt JJ., p. L. C. C., [1925] 2 
K. B. 43. 

980a. - — Not action voluntarily brought in county 
■court not having jurisdiction.] — (1 ) A 
piif. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, Ls not entitled to remove the 
jiroccodings to the High Ct. by certiorari. 

(2) If such a pltl. succeeds in obtaining 
an ex parte order for certiorari deft, need not 
enter an appcai'ance in the High Ct. Pltf. 
is not entitl(id to judgment in default of 
appearance, ik> sucJi a judgment, if obtained 
by him, will be set aside for irregularity. — 
Giusti Patents Af Engineering Works, 
Ltd. r. Maggs, [1923] 1 Ch. 515 ; 92 L. J. 
Ch. 345 ; 40 R. C. 199 ; sub nom. Guisti 
Patents Engineering Works, Ltd. v. 
Maggs, 129 L. T. 438. 


1008a. On obligation of defendant to appear — 
Judgment in default of appearance — Validity.] 

— Giusti Patents & Engineering Works, 
I/rD. V. Maggs, No. 980a, ante. 

1016. Add. Annolfd'tons : — Consd. Re Stanton, 
[1928] 1 K. B. 464. Refd. R. v. Central 
Ci-iminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

1038. Add. Annotaiion : — Consd. St. Magnus, etc. 
Pai’ochial Church Council v. London Diocese 
Chancellor, [1923 1 P. 38. Refd. Hunter v. 
Stadtiache Hochsccfischeroi Gemeinniitzigc 
Geaellschaft (1925), 133 L. T. 488; Mansfield 
r. Robinson [B12S] 2 K. B. 353. 

1064. Add. Annotation .•—Apld. Pringle t;. Hales, 
[1925] 1 K. B. 573. 

1076. Add. Annotation :—Expld, & Apld. Simbr(> 
'IVading Co. v. J^osograph Parent/ Corpn., 
U929J2K.B. 266. 


Part XII. Statutes Conferring Special Jurisdiction. 

1146. In the cross-reference following this case 

for “ A’ec, generally. Inuustoiai.. Peovident Landlord & Tenant Act, 1927 (c. 36).l— 

Similar Societies read ‘ See, generally, 1.»andlori) A M^enant, VoI. XXXI 

Insurance.” 
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CRIMINAL LAW AND PROCEDURE. 

Note. — A fter June 1, 1920, acc Criminal .Tusiicc x\ct, 1925 (c. 86) 


Part I. — Principles of Criminal Liability. 


3. Add, Annotations ;-"Cons(l. Sorrell v. Smith, 72a. - 
[1925] A. C. 700. Refd. J^ritisli Oxy^mn (U>. 

V, Liquid Air, [1925] Oh. 389. Mentd. Brime- 
low V. Casson, 119241 1 Ch. 302; Sorrell v. 

Smith, [1924] 1 Ch. 506 ; Thompson v. British 
Medical Assocn., [1924 [ A. C. 7()4. 

21. Add. Annotation : — Refd. R. v. ('orv, [1927J 
1 K. B. 810. 

22. Add Annotation : Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 551. 

23. Add Annotation : — Refd Jarvis v. Surrey 
(Jounly Council, [1925] I K. B. 554. 

38. Add. Annotation Retd. R. v. Denycr, 

[1920] 2 K. B. 258. 

40. Add. Annotation : — Consd. Allard v. Selfridge , 
(1924), 88 J. P. 204. 

40a. Right of defendant to give evidence — As to his 
state of mind.] —(1) Evidence that deft, is 
an accessory att(‘r the fact does not supX)ort 
an indictment for being a principal, or 
accessory before tlie fact. 

(2) On the question ut mens rca^ deft, is 
(mtitled to giv(‘ evidence of the state of his 
mind at the relevant time. — R. v. Eitz- 
PATIUCK (1926). 19 Cr. Ayip. Rep. 91, 0. C. A. 

45. Add. An notaJ ion :—Fo\\d. Biidges v. Criilin, 

11925] 2 K. B. 233. 

47. Add. Annotaiion .-—Mentd. Rodbourne v. 

Hudson (1924), 41 T. L. R. 132. 

55. Add. Annotation : — Refd. Anderson v. Daniel 
(1923), 130 L T 41S 

72. Add. Annotation : — Distd. Earey v. Weld 

1929] 1 K. B. 388. 1 


.] — livid: abo\e sc-ct. applies the 
general law of larciuiy t-o piir^'ons so far as it 
do(*s not apydy t-o them alr(*ady : A con- 
sequently, a taker who hoiit-stly believed the 
jugeon taken lo he- liis own was not within 
the sect,.— Eauey v. WkL(’!I, [1929] 1 K. B. 
388 ; 9S L. .T. K. H. 3LS ; 119 L. T. 560; 
93 J. P. 70 ; 15 T. L. R. 27T ; 27 L. tb R. 
153, D. C. 

72b. Refusal to maintain wife & family.] — Tt is no 

defenc(* ti> a chai-ge of “ wiltully ndusing A 
neglecting to maintain'’ a wile A family, 
wh(-reby they iiave bL*come (‘luirgealtle to the 
common fund ol a union, that tie' luisband 
bond jidv hut- erroneously Ixiheved that he 
was not legally bound t-o maintain them in 
tile eirtmiustanees. J/r/i.'? rvu is immaterial. 
- -Bkjos V. JRTKKiLXiE (1924), 89 J. P. 75; 
22 L. Ci. R. 555, j). C. 

133. Add. A nn<>iatio)i : -Apld. Allfui ?'. WJiit-e- 

hea.d (1929), 15 L. h*. (>55. 

134. Add. Annotaiton : — Reid. Allen r. \VJiit(*head 
(1929), 45 T. L. R. 655. 

147. Add. Annotation : — As to (I) Refd. Allen v. 

Whiteliead (1929), 45 T. L. R. (555. 

150. Add. Annotation : -Refd. Allen r. Whitehead 
(1929), 15 T. L. R. (‘>55. 

167. Add. Annotation : — Refd. R. v. Denyer, 

[1926] 2 K. B. 2.^8. 

177. Add. Annotation : -Consd. IL v. Bateman 

(1925), 94 L. .1. K. B. 791. 

178. Add. Annotaiion — Consd. R. v. Bateman 

(1925), 94 L. J. R. B. 791. 


PART I, SECT. 1. 

sa. ^fM..s(i('rnran()iir.] — Sunhlc : ut 

c'-oiiiruon law (lisobodicncc to a Htatut-o 
IS a inisilcinoaTiour.- O’Dka v. Mip- 
WlVF.a IlKCrlSTUATIOM llOAKO (11)1.4), 
21) W. A. L. 11. 121).— AUS. 

24 i. Statutoru offi mrs- “ Offrnci 

Prevention of Art. 1S71 ( 

s, 7.] — Stkatttkkn r. i’Ai>i>EN, Lli)«ibJ 
S. C. (J.) 1).— SCOT. 

24 ii. “ Prime ” — Prevention of 

Primers Act. 1871 (c. 112), .s.s. 7, 20. |— 
To be rebnaint a cliarere of a cou- 
travoiition of soot. 7 must/ libel upoii 
its face a conviction on indictment of 
an olTence, & a i)revioiis conviction of 
an oll’once, i)oth of which offencos 
be “ crimes " as dellned in sect. -0.— 
MuRRwr. Macmtt.lax, 111)27] 8 C. (J.) 
14.— SCOT. 

PART I. SECT. 2, SUB-SECT. 1. 

29 ii. Criminal Code. s. 24 7 1 — 

K. V. Hurt (192:4), 48 Can. Crim. Cas. 
82 : 6o O. L. 11. 48.— CAN. 

29 iii .1 It. V. Canadian 

ALLIS-CUAMREltri, h'^P* 

Can. Crim. (las. Gil ; r>l O. L. 11. 38. 

CAN. 

30 ii. .] — A ilsh merchant was 

convicted on a charge ol clandestinely 
taking possession of boxes, tne 

property of various tish merchants, 
well knowing that he had not, & would 


not liave, received permission fi’om tlio 
owners to his doing so, iS; \Mth 
the boxes by hlling them with llsh 
(lisi)atclung them to the fish market at 
(Glasgow • — Tlfld : as there was nothing 
clandestine lii the eonduet of aec'nsod, 
be wa'J not guilty of the offence chui*ged. 
— Murrw V. Robkrtson, [1927] 
S. C. (J.) 1.— SCOT. 

PART I. SECT. 2, SUB-SECT. 2. — A. 

38 li. .1— R. V. Crawford 

(N. B.), [1927] 2 D. B. R. 66o ; 47 
(!)an. Crini. Cas. 134. — CAN. 

PART I. SECT. 2, SUB-SECT. 2.— B. 

59 i. Notification of ronUiffious disease 
—Public Ifealih Act. R S. O.. 1914 
(r. 218). 8. 55 (1).] — Where deft., a 
qualified medical practitioner, honestly 
believed that a disease wiis not coin- 
iiiunicable : — Held : there w-as no 
7 UCTIS rea, & ho could not be guilty of a 
criminal offencAj. — R. v. Gordon, 
[1924! 2 D L. R. 3,')8 ; 42 Can. Crim. 
Cas. 20 ; 54 O. L. R* 355. CAN. 

O (p. :iS) 1 . 1— rea is an 

essential ingri'dient of the oll’enco of 
possessing apparatus suitable for tlu' 
inanufact.ure of spirits eontrary to 
inland Revenue Aet. s IbO (< ). J his 
does not mean that guilty motive oi 
intention must be show'u. Mens rea 
can be shown by the presumptions of 
fact which may be raised agamst 


act used by the nature of the appuralns 
found in his possi.'ssion &; the eircnm- 
staiu-LS surriumdiug that possi ssion. — 
it. (Ja<'KHON) /. ]IUT('lUNHON, [1925] 
3 W. W. R. 741. -CAN. 

sb. Kerpum brer over U'ljul streii{ftfi — 
Onforio 'reniperuncc Aet. 1910 (f. 50), 
s. 40]--//r/(/; mens rea neecssarj 
element.'- iLr. Hydf. [19251 2 I) L. I(. 
95S : 44 Can. Crim. (Jus. 1.- — CAN. 

8C. .]- Ill Id: nunsriui\o\ 

necessary elenu nl — JC i\ BliuvF, 
1J925] 3 D. B. U. ()2.» , 14 (."an. ("ilm 
Cas. 2.* 4. — CAN. 

sf. sniff bottle for hquor ivroirceflff 
labelled.] field: mens uu essential 
ingredient..—- R v. 8\vrriT (Out ) (1927), 
47 Can. Ciim. Cas. 202. — CAN. 

sj. Hrandniff an ( mul iviNini/t aatfairil]/ 

of oxnner — Hi and Act. R *8’. N , 1920 
(c. 1214), A. 17(5) j IPld nuns rea 
<\sHOntiul ingredM'ul — Ci,\i;rv'> TjVWSon 
(Sask.), [1920 1 1 \V W 1C J73; 40 
Cun. Crim. Oas Hs. -CAN. 

PART I. SECT. 3, SUB-SECT. 3 A. 

fi^ J)/n'nui uiobn — lireaeh oj 

pi <n'i8ions oJ M<>h>/ 1 > hieh 1\. 

V. Boii.k (Cut ), |l')2Si Can. Crim. 
Cas. 233. - CAN. 

PART B SECT. 3, SUB-SECT. 3. - B. 

o. Mote the word “ not.** 
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English and Empire Digest Supplement, 


212. A^d. A nnotat W7i : As to (3) Consd. 11. v. 
Bailoy, [1024] 2 K. B 300. 

230a. Thi^ (’t. of Criminal Apx>eal lias 

no power to alter the rules in MvNafjhtens 
Case, No. 220, Flavell (1920), 

10 Cr. At)P. Ifex). 141, C. C. A. 

243. Add, A o/u/mn :—Mentd. B. v, Harris, 
[1027] 2 K. B. 587. 

244a. S,F.~ 11. v, Kodsch (1025), 10 Cr. App. 
Bop. 50, C. C. A. 

302. Add, Armotai'ion : —As to H) Consd. It. v, 
Bateman (1025), 04 L. J. K. B. 701. 

306. Add, Arinofalfoa Refd. 11. v, Canhain 
(1025), IK Cr. App. Bep. 103. 

417. Add. Airnotations Consd. A.-C. for Straits 
Sottlmt. 7K Banff Ah Yew, 11025J A. C. 555. 
Refd. Badman ??. B., [B)24 j 1 K. B. 04. 

466. Add. Amio/ahoti Refd. Lake v, Simmons 
(l‘)20), 05. L. J. K. B. 5S(J. 

610. Add. Ayinotatio7i : — Mentd. Pickup v. United 
Kinpfdom Dental Board, [1928] 2 K. B. 450. 

611. Add. A)na)tal lo)} : — Apld. Cough r. Bees 
(1020), 40 T. L. B. 103. 

612. Add. Aiinoiatioa : — Distd. Gough * 

(1020), 40 T. L. B. 103. 

613. Add. AnHofafioa : — Apld. Cough 
(1020), 40 T. L. B. 103. 

613a. Overloading omnibus — Railway Passenger! 
Duty Act, 1842 (c. 79), ss. 13, 15.]— The j 
e,( inductor of iin omnibus was convicted of 
permitting tlu‘ omnibus t-o be overjoa.ded con- 
trary to Bailwa.y Passeng(n* Tluly Acl., 1812 
(c. 70), s. 13, whicli by sect. J5 im])os(»d a 
jienalty for this olhmce on t]i(‘ “ drivei, 
conductor, or guard.” llis employer w'as 
not ])reseTit a4 tlie time i—ileld : tin* e’miiloyer 


was liable to be proceeded against for “ aiding 
& abetting, tumnselling A xirocuring ” th(i 
commission of the offence. — Gough v. Bees 
(1929), 40 T. L. B.. 103 ; 93 J. P. Jo. 756, D. 0. 

616. Add. Ayuintaiion : — Apld. Allen v. Whitehead 
(1929), 45 T. L. B. 655. 

616a. — — .]— Besj^., the proprietor of a 

refr(‘shment-housc w^as charged with harbour- 
ing prostitutes c.ontrary to Metropolitan 
Police Act, 1839 (c. 47), s. 44. It was proved 
tJiat, though resp. I'ccoived the jirotits of the 
business, he did not manage it, but; left it in 
- charge of a manag(*r, to wliom be had given 
exjiress instrojetions not to allow xirostit.utos 
to assemble on the prtjmises. Besp. oidy 
visited the premises once or twhie a week, 
A there was no evidemee thu.t any off(*ncc had 
been committed in his i^resence or with his 
knowledge :~Hcld : having delegated all 
Ins authority to tlie manager become a 
mere abstmtee, h(» was r<\si>onsible for the 
acts of the mamiger, A was liable to con- 
viction. — Allen v. Whitehead (1929), 45 
T. L. B. 655 ; 27 T.. G. B. 652 ; 93 J. i‘. Jo. 
512, D. 

708a. Not supported by evidence that de- 

fendant accessory after the fact.] — B. v. 

Pttzpa THICK, No. 4 Oil, ante. 

732a. . I — ^B. V. Fitzpatuick, No. 40a, aide. 

751a. -- — .] — On a (diargo of atJcmi^iting to obtain 
by false pi*(*t('nces, “ int/OTit ” A “ att-iunpt ” 
must he carefully distinguished.*- U. v 
PuNcm (1927), 20 CV. Ap)). B-ep. 18, C. U. A. 

755. Add. Aniwial'ioH : —Refd. B. v. Punch (1927), 
20 Cr. App. Bep. 18. 

756. Add. Annotation : — Refd. B. v. Punch (1927), 
20 (h\ Ajij). Bep. 18. 


PART I. SECT. 5. SUB-SECT. 1.— 
B. fb). 

201 ii. rroof ihai acriis(d vmJir 

fourteen —CHhus of proof Iks on or(‘us<d.] 

- -Jt. V. SCJIMCIDI'.K iSuhk.), |1!)*27| 1 
1). b. K. ; I I ‘>‘271 1 W. W. It aoo , 
>17 Can. Criiii Cds. (51. — CAN. 

PART I. SECT. 5. SUB-SECT. 2. — 
B. (b). 

229 xiii. 1 A nuin 

appivriat-i* thn naturo A quality of 

ab au illogal act, A may vt‘l bo 
iusano in rospoct that, lie fails t-n 
rocojJTniso that tlio act. ih inoralb ^^^ollp: ; 

A it IK HUlHoiont to justify a fiudirip: that, 
arousod is inoapabh' of iiistniotiim' his 
(h'fiujoe that, althouprh sano lu onlinarv 
riiatU'rs, ho is iusaiu* in rowanl to the 
particular suliiiud-mal-tor of tho o,hau?t‘ 
which IS made* aR’aiiist him. -H.M. 
ADVOf’ATE 1\ SlIAlU*, [1})27J 8. C. (J.) I 
G(>.- SCOT. 

229 xiv. ] -Tola Kaai r. 

II. (1927), 1. L. It. S bah. (584.— IND. 

e i. 1 — A Tuau nun 

ho Hutforiuff fiom sojuoform of insauit> , 
m tho scmsc in ^\hi(h l,ho wonl would 
bo used hv an alionist, l)ut maj* not lie 
sutYoriiu^ from unsouiidnoH-j of mind, as 
dotmed in Indian Ponal Vodo, s. 84. 
Tho law recoR’idsos iiot,hmf? but, 
incapacity to roalise tho nature of tho 
act, A proKimuis that whoro a man’s 
mind or his faculties of ratioiMuation 
are RUtlloiontly clear to aitprohond 
what ho IS doms:. ho must alwaAs ho 
prosumod to intond the consoqiioncos 
of tho action ho takes. — M v\i L’ am 
r. It. (1920), J L. It. 8 bah. 114.— IND 

PART I. SECT. 5, SUB-SECT. 2,— 

B. (c). 

245 iii. — — — — Tho driver of u 
motor car AAas charpred with causmt; 
tho death of a pcdostrian by his reck- 


less (IriAum?. Ho ‘•tatid that ho aaus } 
not f.Tiid(v ** in rospiTt that by tho | 
inoid(*iu*<; of t.ompoiary iiuiital dis- | 
social ion duo to to\*io oxhausliAO ' 
f.iolors liL AMIS ima,Avar(‘ of tho t>u‘‘'’Ouoo 
of do»*oasod on tho hiprhAVdAr A of his 
mjunoh A d<*ath, A a\:is monpahlo of 
ai)pi‘ooialinK his iiuinodiatoly proAions 
\ sulnso(|iiout clot ions.” It nas not 
disputod tlKiL tho podostnairs doalb 
had b«'on caused hy tho oxcos.sivo 
spc‘od A danprorous muno'uvrinp: of the 
oar: Held • if accused aahs ottuu'VMso 
in a condition \Ahich justitii^d his 
dnvmpr a car, A if, throuprh no fault ol 
Ins own A l»)r somo cause out with his 
control vA AvhJch he was not bound tf» 
foresee, ho lioeaiuo citlier prraduully or 
Hiiddenh’^ not maslor of his aidion, 
throiiprh some mental defect, A was m 
that stale at the time of the aeeidout, 
the Jill A’ Aveio entitled to rid.urii a 
I vordiot of not jJrnilty. — H.M. Advoi'ATK 
V. JUTeniE, 11920] S. C. (J.) 45. — 
SCOT. 

PART I. SECT. 5. SUB-SECT. 2.— E. 

279 i. Need 7wt he seientific eridenee.] 
— R. r. Me(? 08 KEA', (19271 2 D. b. R. 
.589: 47 Can. (Mm. Cas. 122; 60 

0. L. R. 41. — CAN. 

PART I. SECT. 6, SUB-SECT. 3.— A. 

h 1. — — — -.] — Wakvaji 8in(.h V. 
R. (]926). 1. b. R. 7 bah. 14b— IND. 

PART I. SECT. 5, SUB-SECT. 3.— B. 

297 iv. — -.] — Evidence of dm liken - 
ness lallnux shoit of a proved incariaoitA* 
in aecnsoiJ to lorm the iutont iicecssarj 
to constitute the crinu'. A luerob 
i;stal)lishint? that his mind AAas atlocti‘d 
bv drink so that he more readily j?avi‘ 
way to some Auolont pa,ssioii, does not 
rebut the presumiiUou that a muii 
intends the natural ooiiseq nonces of 
his acts. — SHiiUU A Gama v. R, (1923), 

1. L. R. 7 Lah. 50.— IND. 


PART I. SECT. 6. SUB-SECT. 2.- B. 

456 XV. \\'hort‘ several 

poi'smis join in beatini^ nnothor with 
/fd/us. A inflict, such s(U‘jons injinies 
on him that lu‘ dies shortly afUw the 
lii'atinp:, all arc guillA' of tlie oJlenei* of 
munler AA’ilhout distinction.— b v. 
TUirm (1923), I. b. R. 45 All. 727.-- 
IND. 

456 V. - — - - -J — The doinp: to 
death of one persoii at tlie Lands of 
several piirsons, in eireumstanees m 
which IT could novel be known l)y winch 
hand life A\as actually extmprui&ln d, 
aiiKUints to murder, A not, merely 
attempted murder, on th(' part of 
each of the persons «oneerii(‘d. — 
Cijoaii r. R. (1924), 41 T. L JL 27 ; 
b. R. 52 Ind. App. 40.— IND. 

PART I. SECT 6, SUB-SECT. 3.— 
B. (a). 

n i. .1— A person cannot be said 

to liave aided A abctti'd anothtn*, Avhere 
the latter had no coiisciousue.ss of his 
act A exercised no volition in the 
matter.- -R. ItASOoL, (19241 App. 1). 
44.— S. AF. 

PART I. SECT. 6. SUB-SECT. 6.— C. 

772 i. Linlnhtu for attempt — Larceny.] 
— R. r. Shaip, I1926J 3 J). b. R. 553 ; 
[192(5] 2 W. W. R. 319 : 4(5 Can fTini. 
Car 209 ; 36 Man. b. R. 64. — CAN, 

PART I. SECT. 6, SUB-SECT. 6. D. 

sf. Charye of assffuli with iriterit to 
voniimi rape— Amounts to charge of 
attonpied rape.]— R. v. MAClNrYiiK 
(1925), 43 Can. Crim. Cas. 35(5. — CAN. 

PART I. SECT. 6, SUB-SECT. 7.--A. 

hi. .] — Every person of 

legal responsibility who knowingly A 
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812. Add, Annotations : — Consd. Sorrell v. Smith, 
[19251 A. C. 700. Refd British Oxvgen Co, 
V, Liquid Air, [1925| Cli. 883. Mentd. 
Brirnelow v. Casson, [19241 1 Ch. 302 ; Sorrell 
V, Smith, (19241 1 Ch. ,50(5; Thompson v. 
Britisfi Medieal Assocn., 11921] A. C. 7(54. 

814. Add, Annotations : — .4.s to (1) Refd. Hardie & 
Lane v, Chilton, [1928] 2 K. B. ,30(5. As to 
(2) Consd. Sorrell v, Smitli, [1925] A. C. 700. 
Generally, Refd. G. W. K. r, Dunlop Bubbcr 
Co. (1920), 42 T. 1.. U, 37(5. Mentd. Brime- 
low V. Casson, [1924] 1 Ch. 302. 

861. Add. Aintolaiion : — Griicralh/, Refd. B. v. 


Britt, Carrel <fc Lummies (1927), 20 
Cr. App. Bop. 38. 

902. Add. A nnoiotion : — Refd. B-. v, Gordon (1 925), 
133 L. T. 731. 

913. Add. Atniofnlions : Mentd. B. v. Harris, 
11927] 2 K. B. .587; K. JSoble (1928), 20 
Cr. A])p. B(‘p. 191 . 

930. Add. An not at Ion : — Refd. B-. v. Luberg H92()), 
135 L. T. 411. 

933a. Though no direct communication 

between conspirators.] —B . r. Mf.vkk k, B. 
V. Bibuffi (1929), 45 T, L. B. 121 ; 21 Cr. 
App. Bep. 94, C. C. A. 


Part II. — Original Criminal Jurisdiction 


960a. .]—CIb.ky’h (Lord) Casf (1541), 1 

Slate, Tr. 439. 

961a. Right of Scotch peer.] Sanchar’.^^ (Lord) 
Case (1(512), 9 Co. Jtop. 117a ; 77 E. B. 902 ; 
svh nom. Sanqiure’s (Loud) I^ase, 2 State 
Tr. 743. 

A'nnninlnnis . — CoDSd. B. i’. (B’aliani (1701), 2 Ijcacii. .M7 
Refd. ( Uarfadon’h Cast' (IOC?), (> Stnto, 'I'r 291 Menld. 

tV Execution in Trca‘'On ic F< lonv Case (iLie 
dated), 12 Co. Bcj. 129; ll r (\)oKc (1S2()), 7 TKm. cS: 
I?y. K. B. (i73 ; StimUj r. P. (1X19). i:i (,> B 7:iS ; Jl r. 
Eire (ISOS), L. B, Q. B. 4S7 ; II. r. Phnniru'i, 11902) 
2 K. B. :5:’»9. 

967a. — — Not by articles exhibited by peer in 
House of Lords.] (U.auendon’s (Eaul) 
Cask (1(567), 6 State, Tr. 291. 

975a. .]— Somerset's (Duke) Case (1551), 

1 St-ate, Tv. 515. 

988. Add. Annotation : — Mentd. Everett v- 
Grimths, [1921] 1 K. B. 941. 

989. For “ B. v. Elliot” read “ B.. v. Eu.iot, 
Hollis A Valentine.” 

Add. Anno1aiio)is : — Refd. B. r>. Pa(«y (1704), 

2 Tvd. Bavm. 1105 ; Biirdett v. Abbot (1811), 
14 East, i. 

991. Add. Annotation Consd. B. v. Cory, [1927] 
1 K. B. 810. 

992. Add. A'nnotafion : — Refd. L(*yton U. C. r. 
Wilkinson. [1927] 1 K, B. 853 

1004. Add. Annotation : — Mentd. British Oxyg(‘n 
Co. r. Liquid Air, [19251 Ch. 383. 


1007. Add. AnnoUitions : — Generally, Mentd. B.. v. 
Evening Standard, Ex p. Public Prosecu- 
tions l)irector, B.. v. Mariclu'ster Guardian, 
Ex p Same, B. v. Dnily Express, Ex p. 
Same (1924), 40 T. L. B. 833; B. v. Daily 
Mirror, Ex p. Smitli, [19271 1 K. B. Si 5. 

1016a. Power to order payment of taxes in respect 
of honorarium payable to clerk of court.] — 
An order Tnad<^ by lh(‘ Central Criminal CT. 
(lireeling that any t.axes deman(l(Ml by the 
Inland K(‘V(‘nue autlioritii's in respect of 
an lioriorarium payalile to tlic el*‘rk of tliat 
et. sliall 1)0 paid by the public; bodies by 
wljic-li the salaries f)f the et.’s otlieialh are 
I)ayable is not invalid A not in (.‘xcoss of the 
powers of the ct. under Central (5‘iminal Ct. 
Art, 1834 (t;. 36). — B. v. Central Criminal 
CV)URT .1.1., Ex p. liONDON Coi^NTY COUNCIL, 
11925] 2 K. H. 43 ; 91 L. J. K. B. 479 ; 132 
L. T. (5(5(5; 89 J. P. (55; 41 T. L. B. 
2(59; 69 Sol. Jo 381; 27 Cox, C. C. 734, 
D. C. 

1022a. .]— B.r. Devon 3.]., Ex p. Public 

13k)Secutions Director, No. 1138, post. 

1030. Add. Aiuiotai ion :~Disid. B. v. Toesdale 
(1927), 138 L. T. 160. 

1031. Add. A nnolal ion : —Dlsid. B. v. Teesdale 
(1927), 13S T. 1(50. 

1031a. — — ^.]---lt is not necessary in 

onlcr that- a person may ho dealt with as an 


voliiiitarily co-eiJerates with, or aids 
or assi.stH* or advises nr eneouraires 
aiioth( I in the coiMriu.sbion of a criiiHj 
IS an accoinplieo, without lofrard to 
the d(‘«:ree (»f iiH priidt. — K. v. (:Jal- 
iiAunEU. [1924] 4 D. I.. B. lOT)!) ; 3 
W. W. E. 357.— CAN. 

h ii. ■ ■ ■ .] —An aecuried may 

))c convicted on a chart»:e of ooimsellm^ 
an olleiice, altboiurh the jieiwui 
I'ounHclled did not aeXiiallv e.oimnit the 
oltcnee — R. r. Ykf. l]o\(i (8a-<k.), 
119291 1 J). L. B. 179 ; 50 Can. (Tim. 
Can. 372 ; 1192H] 3 W. \V. B. 490.— 
CAN. 

PART I. SECT. 6, SUB-SECT. 8.— A. 

B i. .1 — Conspiracy cannot exist 

unless two or more p<‘rhoiis uio ])artieH 
to an aprt'eiiK'iit to do an ilh'i^al act, 
or to do a Icjral act illejrally, hotli know - 
inp:, or tx'inp deemed to know, tliat tlu; 
e.arryiTU? out of the purpose inv(»IveH 
tile commission of an mdiela))le othuiet*. 
— 1{. V. Sk(;\l, 1192')) 4 D. L. B. 7(i2 ; 
(^ IL 39 K. U. 430. —CAN. 

s ii. IVftaf amounts to -Conspiring 
inih another iunornnl oj intended Jraiid.\ 
- -B. V. Si'.tjunu!; (Oiil.) (^1928), 49 Can. 
Crim. Cas. 2(5(5. — CAN. 


PART I. SECT, 6, SUB-SECT. 8.— C. 

831 i. One alone cannot conspite ] — 
Tlu're can he no eoiisj)n.iev unh*SM two 
or more minds are nd idem as to tlieir 
ohjeet. — IlAUlus r. B. (1927), 4 8 

N. L. It. 330. — S. AF. 

835 i. JJiishand <1' imp.] — Hii.slMind 
& VMfe eannoL conspire (oi?eth(‘r s<» as 
,to in* ixmltv of the <‘rime of eonspjraev . 
— R r McKki'Iiii-, LI92(.) N Z J. R. 

1. N.Z. 

PART I. SECT. 6. SUB-SECT. 8.— N. 

894 ii. — - — *1 — B. r Book* 
UM.TKH Lanin, (1924) 3 D. L. B. 
122 ; 12 Can. Crini. Can. 1S(). — CAN. 

894 iii. - .) — IL ' • Roktku .X 

Mauks (B. (’.). 119281 4 i>. li. R. 825 ; 
50 Can. (Jrjm. Ca.4. 399. -CAN. 

PART I. SECT. 6, SUB-SECT. 8.— O (a). 

921 i. Cimsjnraci/ may be injerred i 
from farts proved . )— R v. Simivoton . 
(B (? ) (1920). 45 Can. (Tim. (.us. 249,— , 
CAN. I 

921 ii. S. r. R. V TnoKN'TON (B.C.) 
(P.)2(5), 4(5 Can. (Tim Cas 249. — CAN | 
q — an information ) 

oOl 


ehartje.s a eons])iraev ]»etw(*en A., B , 
(t \ i)., tourellier A W’ltfi E. A F. &; 
ot)i(‘m. cV a eonvietion tinds A. ffuilty 
of a eoii'-piTai’v with IL A witli F. F. 
cV otlieis, th(‘ eoMspiraey on which A. 
IS eonvi<*t,ed is not a ditleri'iit. eon- 
spiniey from the one on which iie w^as 
eiiarjftxl — R. r. Marino A: Crihofi. 
[1927) 2 W. W. R lOX, 47 Can (’um. 
(^is. 318 ; 38 B. C. R 452.— CAN. 

PART I. SECT. 6, SUB-SECT. 8.— 
O. (c), 

935 X. — The rule of 

evidence that , on ehargres of eorispliaey , 
the acts (loelaratjoiis of each coii- 
Hpirator in furtlieiain <*, of tiie eomiiion 
object are admissil)!) atrani"’^ t)»e rest, 
is ai)pli(!able mi u eloir;;e of liriliery, 
since the mime ol lailierv involves 
eoiTiii)! eondud ol. \ the ai tinj? in 
concert by, <.V tlie exist «-ne<- ol a <;ommou 
])iii‘pose hi't w (‘I'D.t hi pi‘i sons f-oneerned. 
It IS umiiat <‘i lul w la t-hi'i tlie exinteiH’o 
ol tlie common jnirpose oi the jiai - 
tieipation tlnieiii ol those allep:ed to 
lia\(‘ partii jpah'd m the <*rime he proved 
Jirst, thouuh cjtliei elmneiit is mu^atorv 
without tiie other- R. r. Jaovv, 119291 
App. J L •> 1 3 S. AF. 
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inoc'rrigible rocnie under Vacancy Act, 1824 
(c. s. 5, on a second conviction for any 
of Hie offences named in sect. 4 of that Act, 
that iiie ])revioiis conviction should use 
tlie actual vords “ rop:ue & vagabond.” 
since tlu' statute itself provides that a person 
convicted of any of those offences “ shall be 
decmied a ropu(‘ & va^rabond.”-""K. v, Tees- 
DALE (1927), 188 L. T. 160; 91 J. P. 184; 
44 T. L. P, HO ; 28 Cox, C. C, 488 ; 20 Cr. 
App. Rep, IIH, C. C. A. 

1049. A dc/. AnrwiafioTi :—Mentd. Salveson (or 
von Ijora.n^) v. Aust-rian Property Administra- 
tor, [i927J A. 0. 041. 

1079a. — Fraudulent conversion begun abroad — 
Receipt of proceeds In England.]— A fraudu- 
lent conversion begun abroad, even though 
triable t-b(‘re, but comphited by receipt of 
the proceeds in this country, is justiciable 
in this country.™ R. Lyle (1924), 18 Cr. 
App. Rep 59, C. C. A. 

1100. Af/y/. A?nm/alh?f Refd. The Fagernes. 
[1920] P. 185. 

1101. A f/d. ylny/o/a/ion ; - Distd. The P'agernes, 
(19271 P. Hll. 

1124. Add. Aminiolioiis to (2) Refd. The 

Fag(*rnes. 1 1 92(1 1 T». 1 85. As to (4) Refd. The 
Fagernes, [1920] P. 185. 

1138. h\)r the existing paragraph in original 
volume substitute tlie following paragraph — 

.)-‘A person on 

board one of Tlis Majesty’s sliips, which was 
then in commission lying in the tidal 
waters of the Firth of Forth above the Forth 


Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army Air Force Institutes. He was 
placed under arrest by an executive officer 
of the ship, &, some days later, by which 
time Hie vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1910 (c. 50), s. 17 (1) (a), 
committed on the high seas. Prisoner was 
praigned & pleaded not guilty & a jury was 
impanelled, but quaiicr sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1801 (c. 90), s. 115, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, that the offence charged 
was properly triable only by the Scottisli 
cts. :—lJ eld : quarter sessions had jurisdic- 
tion to try the indi(jtment inasmuch as it 
alleged an offencie which, by virtue of Naval 
Discipline Act, 1800 (c. 109), was committed 
wdtbin the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1801, it was triable, 
under sect. 115 of that Act, in the county 
where the offender w^as apprehended. — R. 
t\ Devon JJ., Ex p. Public Piiosecuttons 
Directou, 11921] 1 K. B. 503 ; 93 L. J. K. B. 
284 ; 130 L. T. 040 ; 88 J. P. 73 ; 40 T. L. K. 
213 ; 08 Sol Jo. 422 ; 27 Cox, C. C. 593, D. C. 

1235. Add. A7}rwtat'}ons : — Mentd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Liddle (1928), 21 
Cr, App. Rep. 3. 


Part III. — Limitation of Time for Criminal Proceedings. 

1269. Add. Annofation Apld. R. v. UcwiU (1025), 89 J. P. .To. 721. 


PART II. SECT 1, SUB-SECT. 6. 

$a. KIrrtnw f<tr ftiurdf/ tnnL\ -It. r. 
(UfMivUiVH (N. S.) (11)28), fiO Can. Crjui. 
Cas. IIT.O.—CAN. 

sb. .1 — W'hcn it priHoner haw 

(‘Icctod a ypooiR trial, 1 iih conHCTjt t-o 
lu' BO tried, oil additional cliurifch 
nbicb It iK Hoiprbt- to prefer against 
Idni. is requiriMl only wben tliev are 
not founded on lb(‘ faets or evidence 
disdoHiHl in the deiiosHious. — J{. r. 
\)viv (Sask.). |J1)‘2<)1 1 1) L. H. iri2 ; 
r>0 Can. Crini. Cas 21b; 1 111281 3 

\V. W . 11. CAN. 

sc. -- .I--P. r. Yv'.h Jam Honc 
(8ask.), ll‘»2‘)| 1 D. L. 11. 171), Cyi) 
t^an, Criiii. t'as ;i72 , 111)28] 3 W. \V. U. 
41)0.~-CAN. 

PART n. SECT 2, SUB-SECT. 1. 

r i. Offence eo7n unfit d before jiiriit- 
diction itranied- Trnd sidtseqncnt to 
grant. f—W. v. IIkiki.kh (N. S.), 111)28] 
3 D. L. Jt. 221 ; 49 Can. Cnin. Cas. 
341.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— A. 
1148 iv. — - — .J — Acousod, 


ebarged witli intlieting prievous bodilv 
baiMii, was arrested on a warrant 
brought before l-wo juBtleoH for auni- 
inarv trial in a judicial district other 
tlmii tbul in Mbicb tbe olleuce was 
committed. Justices of tbe peace in 
Saskat-<*lie\\aii have jurisdiction as sm;b 
tJirongliout tbe Province He peaded 
to lb(* charge & nuuie bis defence, 
it was not imtil he appealed from bis 
conviction that he objected to tbe 
l)Iae(‘ of trial -—//cffL’ applying 
tViminaJ Clode. s. o77, applt. was 
liroperly (’barged & tried, even if 
s 88 1 did apjily ; even if he had a 
right to be tried in th(‘ district wliere 
tlie oftence Mds comndtted, hi.s objec- 
tion t n tbe ])lace of trial was raised too 
late.— li. r. Hobeuts, [1928] 1 H. L U. 
2()0 ; 11) Can. CYim. Cas. 171 *. 22 Sask. 
L. \l. 212 ; 11927] 3 ^Y. W. li. 844.— 
CAN. 


PART II. SECT. 3, SUB-SECT. 1.— 
C. (a). 

t i. .]—neld : a letter 

written by di'ft. from a city in 
Pemisylvania to Ontario, enclosing 


money for travelling expense’s Y con- 
taining iiKitruetions to proceed to 
Montreal, was doft.’s act committed 
in Ontario, it a taking & enticing away 
within sect. 310 of the Code. — 11. v. 
LoKTrs (192G), 15 Can. Crirn. Cas. 
390 , 51) 0. L. 11. 05.— CAN. 


PART II. SECT. 3, SUB-SECT. 3. 

1254 xvi. .1 — R. V. De 

Btuk.e (1927), 17 Can. Grim. Cas. 311 ; 
00 O. L. 11. 277.— CAN. 

sd, AvV(^ol from refnml to change — 
British Columbia.] Accused was con- 
victed at Prince lluport on a charge 
of murder. The Supreme Ct. of Canada 
on appeal set aside the conviction & 
ordered a new trial. An application 
was then made l)v accused to (diaiigo 
tbe venue & w’as dismissed. An appeal 
from the order was dismissed for want 
of jm’isdiction, as no appeal has been 
provided for by tbe Dominion Statute 
nor by the law of England applicable 
to this province.— 11. v. Savkev (1927), 
49 Can. Grim. Cas. 195 ; 39 B. C. R. 
247.— CAN. 
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Part IV. — Bail. 


1366. Add. AmwtaiiovR : — Mentd. H. v. Harris, 
ri927]2 K. B. 587; K. r. Liddle (1928^, 21 
Or. App. Kep. 3 

1411a. When granted — Only In special cir- 

cumstances.] V. Gregory (1928), 20 Or. 
App. B.ep. 185, C. C. A. 

1416. Add. Annotations : — Apld. 11. v. Williams 
(1925), 19 Cr. App. Rep. 07. Mentd. R. v. 
Dennis, R v, Parker, [1921] 1 K. B. 867; R. 
V. McDonneU (1928), 20 Cr. App. Ref). 163. 

1436a. When term of imprisonment short.] 

--In the case of a short sentence, wliere an 
appeal cannot be speedily heard, the ct. 
may grant bail. — R. v. Selkirk (1925). 18 
Cr. App. Rep. 172, C. C. A. 


1438. Add. A)) notation ; —Mentd. Statham v. Stat- 
ham, [1929 1 I*. 131. 

1439. Add. Annotation : — Mentd. R. v. Chesshire, 
Lucas Bottom (1927), 20 Cr. A{)p. Rep. 47. 

1445. Add. Citation 87 J. P. Jo. 536. 

Add. Annotation : — Refd. R. Davidson 
(1927), 20 Cr. App. JJ-f'p. 66. 

1445a. — Tlie (;t., in granting an application 

for lt‘ave to appeal against conviction & 
sentence, offered appct., in view of the 
interval before th(‘ hearing, bail on his own 
recognisance of £50 that of a surety in the 
same sum. — IL v. MacDonald 0928), 21 
Cr. Apf). Rep. 26, C. A. 

1446a. .] — R. V. Davidson, No. 3129b, post. 


PART IV. SECT. 1. 

1301 vii. .] — 11. L\ CeoPKii- 

l?LooRi (1024), 43 Can. C'riiji. Caw. .391. 

-CAN. 

.] Th( 

althonprb not necessarily the onl>, 
c-onsideration that bIhuiUI deterniiuc 
the exerriHc of a inaffisfmtc's clib(*T(iUon 
is tlie (pieslion of Becunnj? the titt(‘iih- 
anee of aeensed. — K ok v. K. (1927), 48 
N. L. a. 2G7.~S. AF. 

ini. .J — Criminal Code, 

s. (>90, provides that where tho olTence 
IB punishabh^ by imprisonment for 
more than five years a justice of the 
peace, jointly with sonic other justice, 
may in certain circumstances admit 
tlie accused to hail. One juslice ha>- 
no juiisdiotion to take tlie lecogrus- 
anet‘H, &, if he does so. no liability is 
imposed, at least no liability which (;an 
ho enforced in a summary manner. — 
11. V. Mookp, [1924) 1 W. W. 11. Ill ; 
41 Can. CriTu. Cas. 164 ; 18 8ask. L. K. 
00.— CAN. 

sf. Ammivt of hail — Pmeer to in- 
crease.] — Dail was fixed by a magiS' 
trato at tho close of a preparatory 
examination of accusc'd who was com- 
mitted for trial. 'J'he examination was 
r(50])eiied to ascortuin whether accused 
admitted eight, previous convictions. 
Upon his admission, prosecutor applied 
for an incroaso of hail, which the 
magistrate granted. Accused then 
applied for an order that tho bail 
as originally hxed should stand - 
Held : it was competent for the magis- 
trate to reconsider the ainoiiut of the 
bail.— Sw'AitT V. IL (1923), 44 N. L. K. 
133.— S. AF. 

Bg. Effect of hail—Whiiher rcckoiad 
as part of inipnsiwvieni .] — The time 
(luring winch ijrisonc’r is out on bail 
under an order for bail made at his 
request cannot lie reckoned as part of 
his term of imprisonineut, even though 
such order was ultra nres. — K. r. Iaci, 
[192.>] 2 W. W. K. 3 29 ; 43 Can. Cnm. 
Cas, 303.— CAN. 

sh. .] — The time of im- 

prisonment for an olfenee against 
Manitoba Temperance Act does not 
continue to rim while prisoner is out 
on hail pending an ajipcal. — K. i\ 
«rPE8. [1925] 3 D. L. It. 301 ; [1925] 
2 W. W. K. 32.‘) : 44 Can. Cnm. Cas. 
GO ; 3.5 Man. L. R. 151.— CAN. 

•j. Estreatment of hail.] — The pro- 
cedure to be followed on an applica- 
tion to estreat bail is to lie found in 
Bail Act, B. 12 (2).— R. v. BRiaap 
(1923), 33 B. C. R. 297.— CAN. 


sk. Application to renut-- 

Appeal.\ - Ko appeal lies from tlio 
refusal by a ceimiv ct. judg() of a 
motion to remit & disehiuge tlu* 
(“■.treat of a|>]»et.'s baiLhond. — R. r. 

I .■>« 1 1 f. I LM'.xw (1923), 4 0 (tin. (/iini. Ca.s. 
200 ; .50 O. " 

I PART IV. SECT. 2. 

P i. .1 -R. r Muitlivi (1920), 

1 59 N. S. JL 119. - CAN. 

1336 iii. .] — 3’ho fundamental 

test on bail niotioiis is the iirobability 
ol prisoruT’s evading justice. — T he 
State v. Puiickli., 11 920] J. R. 207 ; 59 
I. L. T. Ill — IR. 

1344 i. - — Severdu of punish- 

uient 1 — 9’h(‘ ct may ha’ie legard t.o 
tii(‘ s(‘iT()Usuess of the criim^ 
j charged ; (h) the sevi'rily of the punish- 
ment ; (e) the stnmgth ol tho ease on 
tho (hqiositions ; (d) the prosp(*et of n 
reasonaiily spo(‘dv trial ; & fr) the 
opposition of tlie A.-C. — Titk State r. 
1‘nncELL, [1920] 1. R. 207 ; 59 1. L. T. 
1 11 — IR. 

1344 li. - 1 KiiisiiNA 

Cttanpux .Ivwvti r. R. (1927), J. L. R. 
0 Pat. 802. - IND, 

1349 i. (Uinducl of iwisnmr-Tamper- 
inif With (Jrowfi intiiffyses.] — TampiTing 
with the prosceiition witnesses may lie 
a good reason foi rtifusing liail — 
KUIHllNAGllANl)UA,rAliATir. R. (1927), 
I. li. H. 0 Pat. 802.~IND. 

1349 ii. .] -Where bail was 

opposed, on the ground that ace-used 
had b(M‘n arrested before investigations 
were oonqih'te to pi(‘vent his taiiip(;ring 
wdth Crowm wituesscs : — Held * the 
niagistrat(‘ was not wTirranted in 
refusing bail for that roahon.— K ok v. 
R. (1927), 48 N. L. R. 207.— S. AF. 

PART IV. SECT. 4. 

1361 V. .] — R. r. Staoo 

(1925), 44 Can, Crim. Cas, 128. — CAN. 

1361 vi. .] — The Stato v. 

VviiCFLU [1926] I. R. 207; 59 I. L. T. 
111.— IR. 

1361 vii. ] — R. fj. No A 

San Htwa (1927). 6 J. h. R. Ran. 27G . 

-~IND. 

o i. .] — The opposition of this 

A.-O. to tlie giving of bail, while en 
titled to groat weight, does not limd 
th(*. discretion of the ct. — Tfie; State 
a. l’UK(q>LL, 11926] l.R. 207 ; 59 1. L. T. 
141.— IR. 

PART IV. SECT. 8. 

1401 V. .] — Where a police 


magi, strati' n'fiisi'd to allow’ nceusi'd to 
la* leleased on hail pi'nding the pri*- 
liminary hearing, an application l»y 
way of habeas corpus for aeeiised’H 
ri*]cas(* on bail wais granted. — R. v. 
AIa(’D()\ald, 11925] 2 W. W. R. 013.-- 
CAN. 

PART IV. SECT. 12. 

si. (Iroinidh for prantino.l - While 
it is not pusMhh* to lay down an Jii- 
th'XibU* rule as to when a peisori eon- 
vi(jl(‘d ot an olleiiee N seiilemed to 
impiTsomnent, who a]ipealb against 
his convK'tion, sliouJd (»? should not be 
admitt.('d t,o bail pimdiug tlie ileter- 
inination of his ap]»eal, it is niqiortaiit 
to Ix'ar in iiimd t-hat every oni* is pre- 
sumed to he innoeent until legally 
convicted, k. that so far as is humanly 
liossible the iiuv should lie so ad- 
minist(*red as not to do injustice to an 
innocent pi'rson. — R, v. fcJ.MiTH, It. v. 
Haknaup (1921), 43 (’an. Crtni Cas. 
21 ; 50 (). L. It. 244.— CAN. 

sm. Dy Supreme Court of Canada.] 
— A judge of the Supreme Ct. lias no 
jurisdiction to admit to bail an 
accused person lauiiling his appeal, 
such jurisdiction being (xuiferred 1)> 
Criminal Code, s. 1019 (1), upon the 
(JhKjf Justice of the appellate ct. or a 
judge of that el. designated by him. — 
Steele v. R.. |I924] 2 D. L. R. 470 ; 
11924] S. C. R. 1 ; 42 Can. Crmi. Cas. 
47.— CAN. 

e i. Time for eritcriny into 

rerodnisancc.] — Du an apjical from a 
summary conviction, smee there is now’ 
no time limit for filing th(i notice of 
appeal und(‘r (Jriminal Code, s. 750, 
theiT* IS no time limit for eiiteimg into 
the rocogmsanoe which may ho given 
under sub-sect, c.— R. ?*. Baktlko, 
11924] 4 1). L. R. 832 ; 3 W. W. R. 
424.— CAN. 

eii. .] — R. V. Dehjarlais, 

[1924] 3 W. W. R. 145.— CAN. 

sn. When apjdi cation for release cav 
he made-- Hr fore ri turn by yaolcr showi ny 
cause of commitment. 1 — H< iJ(.K)i», [1928] 
1 D. L. li. 021; 49 Can. Cnm Ca^. 
191 ; 59 N. S. li. 471.- -CAN. 

PART IV. SECT. 13. 

so. Refusal by sheriff’ "Summary coni- 
plaint.]— Held * an appeal to ttu' High 
Ct. of .lustitnary against a refusal ol 
bail was not confined to ea-^es tried 
upon indictmimt. — Ln>PELL v. 
S’mATHEHN, 11920] S. C. (J.) 107. — 

1 SCOT. 
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Part V. — Proceedings Preliminary to Indictment 


1458. '\(1(1. Atrnofaiiori : — Refd. Conn Turnbull 

(n)2r)), .T. r. jo. 200. 

1459. .4(/ry. Annotation Refd. Conn v. Turnbull 
(1925), so J. P. Jo 200. 

1484. Add. Cilaiion 81 T. L. R.. 401. 

1513a. H. r. Rout.ton (1871), 12 Cox, 

C. C. 87. 

Annotation : Mentd. If. v. Luburp: (1026), 135 L. T. 114. 

1523. Add. A in lot at i on f( Mentd. R. v. Ha.rris, 
11027J 2 K. B. 587; li. v. Noble (1928), 20 
Cr. Boj). ] 01 . 

1536a. .1- B. r. Boulton (1871), 12 Cox, 

C. C. 87. 

Aunoiution -—Mentd. L. Liiberpr (1026), 1.35 L. T. 414. 

1555a. .]— White r. Taylok 

(ISOl;. 4 Esp. 80 ; 170 E. R. G48. 

1583. Add. Annotahon : — Refd. Glamorgan County 
(Vmncil v. Glasbrook, [1024] 1 K. 13. 870. 

1611. Add. Annotations : — Refd. Poland v. Parr, 
[1027J 1 K. B. 280. Mentd. Pragcr v. Blat- 
Kpitl. Stamp &L Heacock, [1924] 1 K. B. 
500. 

1622. Add. Annotation -¥oWd. Isaacs v. Keech, 
[1025]2X. B. 854. 


1622a. Town Police Clauses Act, 1847 (c. 89), 

s. 28.] — Under the above sect, in order to 
entitle a constable to take a person into 
custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it. — Isaacs v. 
IvEECH, [1925] 2 K. B. 354 ; 94 L. J. K. B. 
070; 188 L. T. 347; 89 J. P. 189; 41 

T. L. R. 432 ; 28 L. G. R. 444 ; 28 Cox, 0. C. 
22, 1). C. 

1663a. .] — Brown's Case (1647), cited in 

2 Hale, P. 0. at p. 111. 

Annotation : — Befd. llowai-d v . GohroU ( 1845 ), 5 L. T. O. 8 . 

144 . 

1678a. .] — Blatchek v. Kemp (1782), 1 

Hy. Bl. 15,n. ; 120 E. R. 10. 

Hwno/aL/ms.-— Consd. IL r Woir ( 1823 ), 1 IL & C. 288 . 

Apld. A.-G. r. .lclIeiT 8 ( 1821 ), M‘CJu. 271 ). 

1678b. — — — Except when issued to A. & 

constable.] — W eatiierej.l r. Watson (1822), 
1 Ii. J. O. S. K. B. 2. 

1704a. To rehear charge - Justices equally 

divided.] — Appet. was charged wdth the 


PART V. SECT. 1, SUB-SECT. 2.— A. 

1488 ii. .1 — \V1kt(‘ a uiaii 

wlio kiJoiNS Uifil Jio IS uikUt (Icl/Oiitjcm 
tifiniu'scuh in tin* hitnatiori tluTc is an 
arrest, even tlion{j:b t-licii' bas been n<» 
actual touching; of liih ’x'r.-.on 
JlKidlNS ? . M \('|i()N M-i» ( IL (-'.), [ 11)281 
4 J). L. If. 211 ; I J 5)28] :i W. \V. Jf. 
115; 50 Clan. ('iitn. (’iih. 353. CAN. 

1498 1. ]\ i ri'.siiari/ to inform piisorirr 
under ndiai poirir con liable artin{j.]-~ 
A ja-rson about to lx- arr<‘sti‘d is 
entitled 1o know under what ixjwer tlx- 
eonstalile is am*sl,in}^ bun ic, if lx- 
Hitecities a eoit.nn powoi, whicli tie- 
person knows tile- eon, si able ha,s not 
pot, lx- js entitled to object to such 
arn-st <*seupe from rnst,ody, siudi 
eiistodi not Ix-iiifr a lawful one - 
Ai* 1 ’ASAMi MrijALi\K r IL (11)21), 

I J.. J{. 4 7 JMad, 112.— IND. 

sp. An Olid arri’iit jimtitifd ■ — First 
anuA irmnihir 1 - ha j>. ]\T m.A’I sk^ , 
111)251 2 J). L. 1». 242, 43 C'an GtiJii. 
('as. 306 - CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 

E. (b). 

1555 V. .]- -Telepramsfrom 

the “ i)ol ice ” of a TSat,ive State which, 
in additmii t(i ix rsoiial dese,ri[)t ion of 
the fui?it.iv(* tV, supt^estums of Ins 
possihk- niovenieiits, nu-iely alle;?ed 
that be was wanted for enilx-zzlene-iii 
of inojiey to tb<‘ \fiJu<‘ of two lakhs, 
do not e,onstitute credihle nifonnation 
or reaHonuhle suspicion sutbeient t,o 
justify Jus aiTi st without a warruiit in 
liritish India.- Svr.ojui Cii \NunA Ito^ 
Ciiovvimiu r. It. (1024), 1. L. K. 52 
Calo. 310 —HJD. 

PART V. SECT. 1, SUB-SECT. 2.— 
E. (e) 1 . 

ai. Ligiior Act, Ji. S. A., 1022 

(c. 226). s, 85 ]— Two pohee olliccrs, 
suspectinj? that accused sold Iiquoi 
contrary to tho above Act. w-ent to his 
premises &, without diselosiup: their 
identity, asiiod him to serve them willi 
Itniioi, which ho did. Ho.vmt3: eon- 
Bumed tho liquor they ordeied more, 
which w-as bciug” served but not, /^-on- 
Slimed wh(m, disclosine: their uleniJt>, 
they arr(*Hto(l accused without a war- 
rant : — IJcld : aeinised was “ found 
actually coinmittini? ** an ofTeiiee, A 
could bo arrested without a w’arraiit,.— 
K. V. HiLlit, [19241 1 W. W. It. 651 ; 


4 1 Can. Cum. Cas. 329 ; 20 Alta L. If i 
156.— CAN. 

a ii. Manitoba Temperance Act, 

r. A , 1024 (r 118), s. 114.j-~Il v 
Zevh-k (Man.). 110271 3 W. W . It. 421 . 
48 Can. Crim. Cas 308.- CAN. 

PART VI. SECT 1 , SUB-SECT. 2. - 
F. (a) 

ki. Warrant pi < matm cl u issued — Jiis- 
cliaiut on habeas rorjins — ]!( -ariu st.\ 

Fj p. Dm 11) (N ID. 1I02.HI 3 1>. L. If. 
237 . 49 Can. (Tim Cas. 3M. CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
F. (b). 

sq. Inclusion oj irords not applic- 
abb J — Wlx-re deft.’s ariest was justi- 
lied, as he was not prejudiced in any 
Wd.\ * — Held: appliealioii for his 
(lischarKi- should be dismissed, not- 
Withstumlintj the inclusion in the 
warrant of words which were not 
upplieabh- A should ha\e been omittixl. 
— Ovr.usi.Fits OF 'I’nE Poon r. ^Mau- 
KYA'IT (1924), 42 Can. CriTu. Cas. 132 ; 
57 N. y n. 315.- CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
F. (c). 

1674 iii. — .] — Where an arre.st is 

not justitJed without a w’^nrrant, it is 
iieuessary for the const, able making th(i 
aiT<‘st to liave the warrant in his pm- 
sonal possession, even although the 
}x‘Tson ant-sled docB rmt demand its 
product joiu It IS not sullieieiit that a 
w'arrant lias been issut-d directed t,o 
“ a,il or any of the poliet- olbecrs '* of 
tlx- i»rovinee, A is in possession of a 
eon->ial)J(‘ on whose instructions l)y 
U'I(‘phone another constable at a, 
ditlerent place makt-s the arrest A 
d(*livers the person urrt-sted to the 
constable w'ho holds the w'arrant. — 
It. 7 Lixper. 11924] 3 D. L. If. 505; 

2 \S . W. K. C4C ; 20 Alta. L. It. 415.— 
CAN. 

1680 V. .J— If 15. Ward 

(1923), 53 O. L. IL 569.-~CAN. 

1685 V. .] — ^An arrest on a 

yuuduv imdt-r a w-arrant issued for an 
oJlenet- agniiist Manitoba Teui))era,iu‘e 
Act, C. A . 1924 (c. 118), is not illegal. 
—11 i Smith, [1927] 2 D. L. Tl. 982 ; 
|]!)27] 1 W. W. K. 731; 47 Can. 

Cnm (7is. 345 , 35 Man. L. It. 386. — 
CAN. 

St. Arcitsfd illcaallu under arrest 
u ithouL warrant ] —Where, when a war- 
r.fiA 


rant wmh issued, accused was illegally 
under arrijst beoause previously ar- 
rested w’it,hoiit a warrant: — Held: it 
did not allcet the validity of the w’ar- 
riint. — If. 15. Hauilko, [1921] 1 

W. W. It. ()0 ; 41 Can. Cnm. Can. 193 ; 
20 AJta. J.. If. 126.- -CAN. 

PART V. SECT. 1. SUB-SECT. 3. 

d 1 . - — liy other consiahlcs acting 
in concert ] — The authority given by a 
search wuirunt to the constable to 
whom it IS acldn-ssed extends to the 
other constables acting iii conceit 
with Jnm imdcr it. — If. t5. Diamond, 
[1924] 1 D. L. IL 1033; J W. W. It. 
444 , 42 Can. Cnm. Cas. 90 ; 20 Alta. 
L. P. 60.- -CAN. 

1 Validity of information ] — 

Tbc ct. refused to set aside a seal eh 
w'arrant, issued under t,lic a])Ovc Act, 
wlx'rf5 t,]ie grounds of suspicion wn-ie 
wq-itl(‘Ji on a separate piece of pajiei 
attaoiieel to the iiiformatioii but neit 
mitialle-el, — IL v. Wilson. Fx p. Bar- 
RiNo’loN (1911), 40 N. IL it. 384.— 
CAN. 

1 li. .p A <-earcb warrant 

issued under the abeive* Act will be 
fpiasbed wiie-re- no grounds of suspicion 
ai-e- stated m the jnfe>niiation.— It. v 
Nu'kerson. Fa p. WKSTejN (1911), 40 
N B. IL 382.- CAN. 

PART V. SECT. 2, SUB-SECT. 1, 

a i. ,]- It. 15. Mlaker, 

[1923] 2 W\ W\ IL 296 ; 39 Can. Cnm. 
Cas. 384.— CAN. 

a ii. — — To try charge vnthoutinqvir- 
iny as to arrest .] — Where an accused 
jie-rson is be-forc a magistrate; who has 
junselictiori over tho ofl’cnco, the 
magistrate ru*e!ei ix)t inquire liow he 
canies the-i-e', but may proceed to try 
the case, notwithstanding objection by 
accused that he w-as WTongfully ai- 
lestod without warrant. — R. v. Al- 
HEiiTH. [1924 1 2 D. L. IL 803 ; I W . W. 
It. 863.— CAN. 

c i. .] — If accused be found 

guilty of a lesser included otfeue^;, it is 
uiiTiecessary to amend 1,lie charge. — 
Qun V. It., 11921] 4 D. J.. It. 182.-~CAN. 

e i. To hear charye on suiise- 

Quent information — lYwir illegal arrest.l 
• — If a person is duly charged WTth an 
ofl’ence on an information under oath, 
A IB arrested on a warrant dtdy issiu;d 
A brought before tho magistrate, the 
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indictable offence of causing grievous bodily i 
harm by the reckless & wanton driving of a 1 
motor car. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn &; have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule msi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences A(jt, 1S48 
(c. 42), s. 25 : — Hidd : under that^ sect, the | 
duty of the justices to disidiarge the accused ; 
arose only when they had reached an actual I 
opinion that the evidence was not sufficient 
to put the accused upon his trial, «fe, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- i 
fiose of having the bench reconstituted, A 
the rule must be discharged. —TJ.. v. Hkut- 

SHIRE JJ., /i'a; 71 . Larsen, [U)2G] 1 K 

1)5 L. J. K. L. 130; 134 L. T. i , 
KO J P. 205 ; 42 T. L. R. 77 ; 28 Cox, C. C. , 
90, D. O. 

1790a. Under Criminal Justice Act, 1925 1 

(c. 86).]— R. V . Stroud, Stroud (192S), 1 

72 Sol. Jo. 820, 1). C. 

1793. Add, Amiotations: — Consd. R. v, Beebe ' 

(1925), 133 L. T- 730. Refd. Statham r, 1 
Statham, 11929] P. 131. 1 

1794. Add, AyinoiatUm : — Refd. R. v, Brixton | 

Prison, Exp. Shure. [1920] 1 Iv. B. 127. } 

1798a. Several prisoners charged on same facts — 


Differentiation of charges — One prisoner 
punishable summarily — Other prisoner punish- 
able on indictment.] — When charges 
arc to be brought against more than (me 
prisoner on the same set of facts, it is desirable 
that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another lias no right to such 
mode of trial, unless then' is good reason 
to the contrary. — It. r. Cope (1925), 94 
L. ,T. K. B. 002 ; 132 L. T. 800 ; 89 J. P. 
100 ; 41 T. L. R. 418 , 27 Cox. C. C. 778 ; 
18 Cr. App. Rep. 181, C. C. A. 

1804. Add. A nnoiaf ion .’—Consd. It. r. Kly 
h\c p. Mann (11)28), 9:{ .1. W 15. 

1810a. Add. CUalions : — ^[1921] 1 K. B. 248; 93 
L. J. Iv. B. 05; 130 L. T. 411; 27 Cox, 

C. C. 581. 

1810b. How proved.]— (1) An appeal lies 

to the Ct. ot Criminal Appeal against a 
sentence passed on an alleged lireach of a 
recognisance to be of good behaviour for 
a certain time, on the ground that applt. 
has not brok(‘n r(‘e,ogmsancc. 

(2) Breach of recognisance must be proved 
lik<‘ any otlau* fact- alleged in a criminal ct. 
— R. V. Smith, [1925] 1 Iv.. B. 003 ; 91 L .1. 
K. B. 592, 132 L. T. 799; 89 J. P. 79; 
41 L. R. 359 ; 27 Cox, C. C. 782 ; 18 
('r. App. Rep. 170, C. C. A- 

1810c. — -- . 1 - Breach ot recoguisanee must 

be st.rietly proved.- R. v. Bi^tler (192()), 19 
('r, Ap7>. lb‘p. 127, C. ('. A. 


uiagiRtrate’B jurisdiction is not ousted 
by tho fact that at tlio time of tlie 
information arrest accuised was 

under d<*teation as th(‘ result of an 
illegal arri'-st without warrant. — 
it r. Johnson, [D)24j J J3. L. 11. 470 ; 
1 W. W. It. 828 ; J4 Man. L. li. 100.- - 
CAN. 


e ii. Prior illegal search .] — 

lit Id: assuming: a searih to havo 
been illegral, it did not afleet sub- 
set luent proceodinjfH under a war- 
rant, & there was nothim? to afb'et 
the jurlsdiouon of the magistratx*.- 
n. V. Dii'ENTA (11)24), 42 Can. Cnin. 
Gas. 152 ; 57 N. 3. K. 204.— CAN. 


PART V. SECT 2, SUB-SECT. 2.- E. 

sv. AdniissihiJ itf/ of — WhcUu'r 'notice 
io areused (•.svse///ifd.J— B utt net v. It., 
[11)28] 2 D. b. Jt. 254 ; [1028] S. G. B. 
1()1 ; 40 Gan. Grim. Gas. 257. —CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

1781 i. D'hen remand at anted.] —On 
a prisoner being brought before a 
inagis1ratt‘ ft)r trial on the day of the 
arrest tJie magistrate was informed 
both by th(“ prisoner & by tel(*grain 
from a counsel t hat the lat-ter ha<i b(;en 
r(!t,aine(l ior t he defenee A was request, ed 
by them t.o grrant an aftioiiriiment to 
lK‘nmt- of the (jounsers attendance : 
Held: the refusal under such ciroum- 
stjinces of a rcMisonable remand vyus a 
wrongful denial to the accused of the 
right, given him by the Griminal C ode 


to make a full defenee ^ ]iav(‘ lus 
counsel present. — B. e. HAbneiiiu 
(Kluhuk) (Man.), 110281 1 D. 1^. JL 
7:51 ; [1928] 1 VV. VV U. OK). —CAN. 


PART V. SECT. 2. SUB-SECT. 4, 


a i. able homicide.] — 

V. rUT GiT/VY, 11028] 2 VV. W. B. 
0 ; .IO Gan. Grim (’as. JIH , .57 

m. L. B. I0:J.— CAN. 

1801 i. Form of commitment — Omis- 
>11 oj time of offchcc.]- A warrant of 
niiiiitment did not eoniply wdn 
Liuniary Gon\ietions Act. B.G., l.Uu, 
not fixing the tune when the olTenee 
is committed —Held: bad--JL r. 

iixiKiw. iio 2 :m 3 \v. VV , }y 

Gan, Grim. Gas. 100 ; J.t B. B. 


1801 ii. Krror in .'itatidorfj 

de.'icrijdLon of offence .] — The use in tbe 
wairaiit of eominitineut of tbe ^^orcls 
“ cMTcmoiiy of marriage ” instead of 
“form of marriage,” as in the sta- 
tut,orv description, is no ground for | 
setting aside a eorivietiou. Hie mean , 
ing 111 b(*th eases being Uie same 
A' not distinguishable-— K r. 

[10241 3 J>. L. li. OSa; N. S. B. 
325.- -CAN. 


PART V, SECT. 2. SUB-SECT. 5. 

jc i. ]— R. V McAunuui’s Bail 

(1807), 3 T(Tr L. K 37,— CAN, 

sw. E.>ttrc(ittnent of rcromnsancc.]-- 
T[u' estn'ating of a recognisance by a 


magistiate may be carried out nndcT 
Gtiminal Gode, s. 1000, A any fnithei 
necessary pioeeeding') follow under the 
snl>s( ineiit seels, nithont tlie leiinire- 
nunit ot anv oi'der of the ets. B. r. 
Ml G« V A Broun (lt)21). .14 B. Ct U. 

1 i. - :an. 

sx - - ] — B. 7’ Mauri oTT (1024), 
57 N. S. R 227.- CAN. 

sy. A’o/ict of motion to nccased 

siirefie.s nacssarif.] lb r McTavihii, 
/•;r p. Broun (Man ), 110271 1 B. Tj. R. 
803 ; [10271 I VV. VV. R. 182; 17 
Gan, Gmn. Gas. 2.>J. — CAN. 

j, 2 ;. - H htn ordtnil ] R. 7*. 

In.iM , il02.>! 4 D. li. lb 1 7t) , [1025] 

2 W. VV li. 72t) , n Gan. Grim. ('as. 
205 CAN. 

sa - One siiretj; bound 

nisloid oJ tici, . -B 7\ Gauxluy, Kx p. 
lloun. [10251 .i I) li 11.414; 4 1 Gan. 
Gum ( 'as. (>0.— CAN. 

]— K. r. Bitlltvav 
( 101 , 20 VV. Ii R 115 ; 18 D. h R. 

5J5 23 Gan (’rim (^as 174. — CAN. 

sjj IViUnn discretion of 

roan R r. MGP wish, /•> p. Huou n 

(Mali.t [1027 11 1) 3 so., [10271 

1 \\' \V. R. 182; IT (Vin. (.aim. las. 
251. CAN. 


sf, /Jtsrhar(/e of.]- R 7 liUGM 

(1845), 2 U. G ft 01 -CAN. 

sk - Avoidance of \ B r. Mu- 
Don M025), t:’. Gan Gnm Ciu. 3S1. 
-C/ 
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Cases 1823-2l05a. English and Empire Digest Supplement, 


Part VI. — Indictments. 


1823. Add. Annoialion : — Scammell v. 

Hurley, 1 K. B. IH). 

1826. Add. Annotation: — Apld. Hart v. Hudson, 
[19281 2 K. B. 629. 

1900a. Receiving property —Known to have been 
obtained by fraud or false pretences.] — To 

receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other tlian false pre- 
tences is not an offence known to the law. 
— R. V. ScHWELLEK (1921:), 18 Cr. App. Rep. 
.^>2, C. C. A. 

1910a. Fresh indictment in respect of another 
offence— Founded on facts disclosed in de- 
positions.] — Where a person has been com- 
mitted for trial for one. offence a fresh indict- 
ment cannot be i)referred against liim in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such flesh indictment is founded on 
facts disclosed in the depositions. — R. v. 
Morgan, (1925] 1 K. B. 752 ; 94 L. J. K. B. 
672 ; 133 L. T. 94 ; 89 J. P. 136 4 28 Cox, 
C, C. 1 ; 18 Or. App. Rep. 180. O. C. A. 

1913a. Multiplication of indictments — Disap- 

proved.] — H) The ct. entir‘(‘ly approves of a 
ct. of trial dealing with all outstanding 
ciiarges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disai^proves of tlie multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment. — 
R. f>. Ta YT 4 OR {alias Saunders, alias Walij^ck) 
(1924), 18 Cr. App. Rep. 25, C. C. A, 

Aniwtation —Oevcrally, Refd. 11 r. Taylor (li)2G), 19 Cr. 

App. lU'i) l it). 

1913b. — .]— R. V. Clarke, No. 2115a., post. 


1913c. .]— R. V. Tybeman, No. 6359b, 

post. 

1913d. .] — Offences which may lawfully 

be charged in one indictment ought not to 
be distributed into more. — R. v. Smith (1926), 
19 Cr. App. Rep. 151, C. C. A. 

1913e. S. P. R. V. Carver (1927), 20 Cr. App. Rep. 
3, 0. C. A. 

1934. Add. Annotation : — FoUd. R. v Mosley, 
[1924] 2 K. B. 187. 

1937a. .] — Counts for offences within 

Vexatious Indictments Act, 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions. — R. v. 
Mosley, [1924] 2 K. B. 187 ; 93 L. J. K. B. 
894 ; 130 L. T. 831 ; 88 .1. P. 91 , 68 Sol. 
Jo. 757 ; 27 Cox, C. C. 636 ; 18 Cr. App. 
Rep. 69, C. C. A. 

Annotation : — Refd. K. v. Morgan, 11925] 1 K. H. 752. 

1978a. Larceny — Specific articles stolen must be 
set out.]— R. V. DoiJGiiAs (1926), 19 Cr. App. 
Rep. 119, C. C. A. 

1992a. S. P. 11. V. Drake (1850), 14 J. P. 483 ; 
4 Cox, C. C. 333. 

2102a. Prejudice to one defendant.] — Persons 

arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to Vjc bo tried. 
— R. V. Townsend, R. v. Hilder (1924). 
18 (^r. App. Rep. 117, C. C. A. 

2105a. .1 — When a statement by one accused 

intended to be put in evidence implicates 
another, the ct. should consider w^hether 
accused should not be tried separately. — 
R. V. Seymour (1927), 20 Or. App. Rep. 98, 
C. C. A. 


PART Vl. SECT. 2. SUB-SECT. l.-~ A. 

1814 iii. Newly enated ofjeiiri.] 

— A fitatuti) comus into force on the 
first moment of tJie day on winch it 
rec(‘lvoH the Royal aswmt, & if it he 
oTio creating a crime, an olh'nce com- 
mitted on that day, even alltunigh 
before the actual time at winch tlie 
Royal assent was given, is wit inn the 
Act.—R. V. itorro, f 19241 1 R. h. R. 
501 ; 41 Can. Crim. Cas. lOL— CAN. 

PART VI. SECT. 3. SUB-SECT. 1. 

1907 i. Separate indictments in respect 
of same transaclum -Where act con- 
stitutes more than one offence — Attempted 
carnal knowledge of young ffirl ft- 
indejcent assault.] — R. v. Langlkv 
(N. TL), [1927] 9 D. L. R. 934 ; 4S 
am. Crim. Cas. 293.— CAN. 

PART VI. SECT. 4, SUB-SECT. 1. 

t i. .] — Where the indictment 

was in the words of the ouHctmont 
describing the offence : — Held : suffi- 
cient. — R. V. McLachlan (1923), 56 
N. S. R. 413 ; 41 Can. Crim. Cas. 249.— 
CAN. 

k i. .] — R. r. Canadian Allis- 

Chalmeus, Ltd. (1923), 54 O. L. R. 

38.— CAN. 

n i. Identity of language with that of 
statute creating offeiiee—" Car *’ used 
instead of" nwtor car.”] — R. i\ Young, 
11928J 3 D. L. R. 225 ; 49 Can. Crim. 
Caa. 349 ; 60 N. S. K. 128.— CAN. 

o i. Value of stolen property.] — 

An information should, therefore, state 
the value of the ^property alleged to 
have been stolen so oa to detorimne to 
which class of erinic the offence bi'longs 
& th(* nature of the proceedings to ho 


taken. —R. r. Thompson, I192H1 4 

D. L R. 859 ; .50 Can. Crim. (/as. 183 , 
62 0 it. 610.— CAN. 

sa. /fa/w'.]— R. v. Ross, [1927] 1 
D. L. R. 911 ; 47 Can. Crim. Cas. 71 ; 
59 N. 8. R. 55. — CAN. 

PART VI. SECT. 4, SUB-SECT. 7. 

sm. Indecent e^rpomirc — “ With in- 
tent to offend.*'] — Where the facte 
alleged uecessanly implied that tlie 
act charged was committed “wdlfuUy 
— H eld : notwithstanding the omission 
of that word, the information was 
sufficient. — R. i\ ywOTHEHS (1924), 57 
N. S. R. 179.— CAN. 

PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a). 

I i. .] — Where ingredients of 

two distinct offences had boon mixed 
together in a charge contrary to the 
settled principles of criminal pro- 
cedure & in violation of Criminal aide, 
s. 7 1 0 (3) : — Held : prisoner w'^as entitled 
to his discharge. — R. v. CiiUE, [1924] 4 
D. L. R. 300 ; 34 B. C. R. 177.— CAN. 

PART VI. SECT. 4, SUB-SECT. 9.— B. 

2087 iii. .] — R. MuDonat.T) 

(Out.). 11928] 2 D. L. K. 7S7 ; 50 Can. 
Crim. Chh, 65. — CAN. 

PART VI. SECT. 4, SUB-SECT. 9.— C. 
r. Read now “ 2102a i.** 

B. Read now “ 2102a ii.*’ 
t. Read now “ 2102a iii.” 
a. Read now ” 2102a iv.” 

2103 iii. .] — N man & a woman 

were tried jointly on the chargi* of 
having ^mui’tlored the husband of the 
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woman. They' wct(‘ convicted (fc 
.seiitcii(!od to (loath. Each of the 
accus('(i had applied to the trial .|iidg(‘ 
foi a s(‘pa!ute trial, on the ground that 
Btaiemeiits had boon made ])v each 
■ulueh would he admissible m evidence 
agaiusf the rieraon making the state- 
mciits, hut ^^hiell tended to iii(*rimmate 
the olh(‘r aeeiisod, against whom tlie 
statemeiil-s would he madmissibh'. 
The trial judge had n'fiisi'd th(‘ 
applications ' --//r/d ; tlic refusal of 
the trial judgi' t^) grant, separatt' trials 
did not amount to a misearringe of 
justice, iV afforded no gi'oiind of appeal. 
---A.-G. i\ Joyce, A. -(4. v. Walsh. 
[1929J I. R. 526.— IR. 

PART VI. SECT. 4, SUB-SECT. 10.- -B. 

2120 V. .1 — Where the trial 

judg(' had tried together hfteon charges 
against the prisoner for different 
ottonces : — Held : there was no reason 
disclosed to question his discretion in 
doing so, since he sat without a jury , 
& th(’ offoiKies wore all of a similar 
eharaeUip & connected together by 
being parts of a systematic eon wo of 
criminal eoTuluet pursued by' prisoner. 
— R. V. Duff (Sask.), [1929] 1 1). L. R. 
L52 ; 50 Can. (Mm. Cas. 246 ; [1928] 
3 W. W. R. 550. -CAN. 


PART VI. SECT. 4, SUB-SECT. 10.— C. 

p i. — — Suhorning perjury 
fahrieaiing evidence.] — 'Pho accused, 
who was charged In the one indictment 
wit.h suborning perjury' &, also, with 
fabricating evidence in connection with 
said offence, applied for an order requir- 
ing the Crown to sever the indictment 
it elect to proceed llrst on one or other 
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2115a. _ — — .] — Indictments should not 

be multiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment. — R. v. Clarice 
(11)26), 18 Cr. App. Rep. 100, C. 0. A. 

2155a. .] — R. V. Lubkrg, No. 3150d, 

post. 

2195. Add. Annotation : — Refd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

2204ia. Wrong statute inserted — Later 

statute In similar words.] — The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1910, fraudulently convertcvl 
to Ms own use certain shares deposited with 
him by a co-trustee. In an affidavit filed by 
the a<icused in defence* to iiroceedings for an 
account commene^e^d against liim by the co- 
trustee in the Ch. Div., the accusc^d swore 
that he had, with the approval of Ms co- 
trustee, invested tlie ca])ital in his own 
business. Subsequently, in his iireliminary 
examination in bkpey., he made admissions 
to the Official Rocedver in regard to the dis- 
position of the capital by him. He was 
indictcid for fraudulent convei-sion as a 
trustee under Larceny Act, 1 9 1 G (c. 50), s. 21 , 
but the judge, on his notice being brought- 
to the fact that that Act was not in force 
at the time when the offence was alleged 
to have been (jomrnitt-ed, allowed the indi(;t- 
ment to be amended by the substit-ution of 
Larc<*ny Act, 18G1 (c. 90), s. 80, for th<5 I/d-er 
statute. The two statutes define the offenc^e 
in almost precisely the same words : — Jlrld : 

(1 ) the indictment was defective within In<lict- 
inents Act, 1915 (c. 90), s. 5 (1), by reason of 
the wrong statute having beem inserLul, but 
in view of the fact t.hat the offence* under tin* 
earlier Act was detin(*d in almost tin* sa.ine 
words as those used in the later Act, applt. 
(jould iK)t have been pi’ejudif-ed by tin* a.mend- 
inent, nor could injustice have be(*n done to 
any (lefence that he might have had. The 
aTiiendiiient was, flicrefore, rightly allowed ; 

(2) tlie accused was not j)rot<‘cted from 
prosecution by Larceny Act, 1801 (c. 90), 
s. 85, oi flier in regard to acts disclosed by his 
affidavit or in regal'd to a(;ts disclosed by liis 
preliminary examination in bkjicy., as such 
disclosures were not “ in consequence* of any 
compulsory process of any coui-t of law ” ; 

(3) the admissions in tlie i^reliminary examina- 
tion in bkpey. were not admissions made 
“ in any compulsory examination or dejiosi- 
tion before any ct. on the hearing of any 
matter in bkepy.,” & could, therefore, be 


given in evidence at the trial without infring- 
ing Larcenv Act, 191G (c. 50), s. 43 (3). — 
R. r. Titttlk (1929), 110 L. T. 701; 45 

T. L. R. 357 ; 21 Cr. App. Rep. 85, O. C. A. 

2219a. — — Applt. was accused of having 
obtained sums of money by way of deposit 
from persons, who desired to bi* employed 
as managers of ])ublic -houses, by representing 
to them tha.t he would appoint them to those 
positions. The indictment eout-ained eighteen 
counts, relating to nine distinct ofTenc(*s, 
which were charged alt(*rnatively as obtaining 
sums of money by false pretences, as 
larceny by a trick of the same sums. In every 
one of the counts relating to false ])r(*tences, 
the indictment as originally framed ran : 
“ by falsely pretending that he would appoint 
... as manager.” At tht* close of the case 
for the prosecution the judg(i thought it 
right to amend the counts relating f-o false 
pretences so as to read by falsely pretend ing 
that he was in a position to appoint,” etc. 
The jury convicted applt. on all counts *. — 
Held : (1 ) the conviction for falsi* piH-ences 
must bo quashed, as the amendment of an 
indie.tment allowed by Indictmi'rits Aid, 

1915 (c. 90), s. 5 (1), IS an Mmendmeut of a 
defect in form, & not tin* altt*ration Ar- revision 
of the suVistance of m charge, such as luul taken 
place in this case, which must necessarily 
prejudice accused; (2) tiie conviction for 
larceny must be quaslied, because there was 
no evidence of larcenv, as the persons seeking 
employment had in each ease intended to 
part with their money; (3) Larceny Act, 

1916 (c. 50), s. It (3), could not apply where 
the indictment had charged false pretences 
A: was up to the last moment wrong in sub- 
substance.— R. r. Huiinics (1927), 13G L. T. 
671; 91 J. P. 39; 43 T. L. R. 250 ; 28 
Cox, C. C. 336, 0. C. A. 

2295a. Bill for rape —True bill found for indecent 
assault— Necessity for fresh indictment.] — An 

indictment for rape wa.s juit befiu'c the 
grand jury A they indorsed on it, No tria* 
hill tor rape. A true hill for indecent assault 
( aggravated),” but no indietjiiont for indec(‘nt 
assault was juit befoi-e the grand jury. The 
prisoner was convicted : — Held : as there 
was no true hill for rape, A- as there was no 
indictment for indecent assault, the con- 
viction must b(‘ quashed. — R. v. Kitching 
( 1929), Ml L. T. 687 ; 45 T. li. R. 5G9 ; 21 
Cr. App. Rep. 116, C. C. A. ; subsequent 
proreedinffSy 21 Cr. App. Rep. 144, C. A. 

2316. For “ Criminal Law Am»'ndment Act, 1835 
(c. 35),” read “ Criminal Law Amendment 
Act, 1885 (c. 09).” 


of the two charges : — Held : the joinder 
was not conducive t-o the ends of 
justice therefore, the order should 
bo granted. — li. v. Bkaun (Sask.), 
[19281 \V. W. 11. 22G ; 60 Can. Crim. 

Cas. 292.— CAN. 

PART VI. SECT. 4. SUB-SECT. 10.— D. 

r i. Shopbreaking dt receiving 

stolem, goods.] — R. v. Cross (Sask.), 
[1927) 4 D. L. R. 923 ; [19271 3 

W. W. R. 432 ; 49 Can. Crim. Cas. 

77.— CAN. 


PART VI. SECT. 4. SUB-SECT. 10.— E. 

2152 i. Cases reguiring separate trial — 
Indecent assault theft — Acts formvn 
part of one transaction .] — R. t>. Cassidy 
(Ont.), [1927] 4 D. L. R. HOG; 49 
Can. Crim. Cas. 93. — CAN. 


2161 i. Cases not regnimuj separate 
trials — Similar arts — Separate indecent 
assaults.] — An indictment charged 
accused with indecent assault upon one 
little glrl.^l^ indecent assault, involving 
murder, upon another little girl. Both 
offences were libelled as having been 
coiniaitted on the same day at S. : — 
Held : the offences chaigwl were so 
connected in time, circumstances, & 
character as to jastify their inclusion 
in one indictment, & no snllloient 
reason had been shown for separation 
of the charges. — B.M. Advooatr v. 
Bipkkkstaff, [19261 S. C. (J.) 66. — 
SCOT. 

PART VI. SECT. 4, SUB-SECT. 13 

k i, Attempt to 'give jurisdic- 

tion.] — A person committed on a 

607 


I charge which a district ct. judge has 
I no jurisdiction to try under any di- 
stances, cannot be tried by such judge 
OD a substituted charge*, over which 
the judge has jui’isdietion, on Uie 
election of accused — It. v. Cnovi, 
[1924] 4 D. L. R. 1072 ; 3 W. W. R. 
634.— CAN. 

r i. — — .]- An uidictmenl 

disclosing no offence ImiI m law', was 
amondoti at ttii' trial so as to make it 
an entirely dillerent eliarge • — Held : 
the amendment ought, not to have been 
made. — R. v. iiorius 0926), 46 Can. 
Crim. Cas. 390 ; 69 O. L. R. 66 —CAN. 

PART VI. SECT. 4, SUB-SECT. 14. 

2241 i. Apfda ation must he made to 
court of trial.] — R. r. Hanky, [192.6] 2 
D. L. U. ; 43 Can. Crim. Cas. 297 * 
6.1 O. L. R. 293.— CAN, 
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Part VII. — Trial of Indictments. 


2365. Add, Annotations : — Folld. K. v. Dennis, IT. 
V. Parker, []924] 1 K. B. 867. Apld. K. r. 
McDonnell (1928), 20 ( >.• Aj)p. Jiep. 103. 
Refd. K. V. Williams (1925), 19 Cr. App. Rep. 
07. 

2365a. .] — A criminal ct. has no juris- 

diction to try two seiiarate indictments 
against two defts. at one the same time, 
even with the consent of counsel for the pro- 
secution counsel for defts. — R. v, Dennis, 
K. V, Parker, [1924] 1 K. B. 8f)7 ; 98 L. J. 
K, B. 388 ; 130 L. T. 830 ; 88 J. P. 84 ; 40 
T. L, R,. 420 ; 08 8ol. Jo. 603 ; 27 Cox, 
C. C. 6,32 ; 18 Cr. App. Rep 39, C. O. A. 

2365b. li. V. McDonnetj. (1928), 20 

Cr. App. Rep. 163, C. C. A. 

2567. Add. Annotation : — Folld. R. v. Hussey 
(1924), 18 Cr. App. Rep 121. 

2567a. .] — (1) Applt. was charged upon an 

indictment with breaking & (mtering a house 
with intent to commit a felony. At the 
trial applt. jileaded guilty to entering only, 
which plea was treated as a plea of guilty 


2711. Add. Annoiaiions : — Mentd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Diddle (1928), 21 
Cr. App. Rep. 3. 

2730. Add, Annotations : — Refd. R. v. Birch (1924 ), 
93 L. J. K. B. 385; R. r. Harris (1927), 20 
Cr. App. Rep. 144. 

2730a. .] — Where, at the trial ot 

an accused person for a criminal offence, a 
witness for the prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine tlie witness on the statements 
contained m the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness. — 
R. V. Birch (1924), 98 L. J. K. B. 385 ; 88 
J. P. 59 ; 40 T. L. R. 305 ; 68 Sol. Jo. 540 ; 
18 Cr. App. Rep. 26, C. C. A. 

2731a. After close of case for defence.] — A judge 
at a criminal trial has the right to call a 


charges of false x>T*el-ences might be taken I 
into consid citation when aw'aiding sentence, | 
but the ct. refused as they were not oftences | 

^4* r. 4...WV 4,. 1 I- ...... - i 

the ct. of quarter scissions should take into 1 
consideration the live cases of false jiretences, | 
but it might take them into consideration j 
it certain conditions were fulliiJed. — R. r. ' 
Lloyd (1923), 130 L. T. 319 ; 27 C^ox, C. C. 
576 ; 17 Cr. App. Rep. 184, C. C. A. 

2571a. Plea of guilty - By person fit to plead but 
not responsible for his actions ElTect of 
plea.]— R. V, Tebiutt (1912), Ti^nes, Ajir. 20. 
2582. Add. Annotation : — Refd. R. v. Gordon 
(1925), 133 L. T. 784. 

2585a. Crime involving more serious offence in 
foreign country — Possibility of prosecution by 
foreign Government.]— R. v . Friederik8En 
(1927), l(i4 J.. T. Jo. 45. 

2594. Add, Annotations: — Mentd. R. Harris. 
[1927] 2 K. B. 587; R. v. IJddlc (1928), 21 
('r. App. Rep. 3. 

2710. Add. Annotation : — Refd. R. e. Birch (1924). 
98 L J. K. B. 885. 


oi jusLjic, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal i-rial after th' 
for th(i defence is closed, except in a 

jiuijiaii AiigeiiujLy twtii luit'hee, tin th« 

prisoner.-* R. v. Haijris, [1927] 2 K. j_i 
96 L. J. K. B. 101)9, 187 L. T. 58; 

J. P. 152 ; 43 T. L. R. 774 ; 28 Cox, 

432 ; 20 Or. App. Hep. 86, C. C. A. 

Amiotation : — Distd. K. v. Liddle (IICJS), 21 Cr. Ai)i). liup. I>. 

2731b. Where defence of alibi raised.] — R. 

V. Liddle (1928), 21 Cr. Ajip. Rep. 8, C. C. A. 
2746. Add. Annotation : — Mentd. Royal Exchange 

2823. Add. Annotation : — Apld. R. v. Baggott 
(1927), 20 Cr. Apj). Rep. 92. 

2839a. Reference to fact that photographs of 
accused shown to witnesses.] — (1) Counsel 
for the prosecution should not employ as 
jiart of his case* the fact that certain witnesses 
have been shown a photograjjh of prisoner, 
even if the showing of the i)hotograpb was 
perfectly proper. 

(2) Where a police witness has been asked 
by prisoner “ where did I stay on tlie night 


PART VII. SECT. 1. 

2365 i. Separate indu'imints — (Uiiiiwl 
he tried iiiirpoH-cd trial (d 

two or nion^ liorsons on scparalc 
<*Jiarj?os for dithMvnt, oJloiiooh is a 
inillitj , oven tJioin?h then’ oounsol 
offers no olijeotkni, oi (‘-oiiHents, thereto. 

■ — J{. V. TiricJKLYoi’K (Alta.), 1 11)28 J 
4 D. L. 1C i:n ; ilPJhJ .-{ W. K. 
22.') : 60 Can. Criin. Cas 20(5. — CAN. 

a i. Stealinp j)arre]<^ from mails 

<£• rcreiving parcels so stoirn .] — Held: 
ueensed entitled to be tiied by a ]ury, 
even thoiijrh the value of tin* property 
stolen did not exceed $200. — It. v. 
lWAN('HPK, [1927] 3 D. L. R. 639 , 
[1927] 2 W. R. 32.6 ; 48 Can. Crim. 
Cas. 213 ; 22 Alta. L. R. 69.').- CAN. 

a ii. liight to tied for trial hif 

juiige, without jury— After true bill 


[ fouiut — ('nnnnal Code, s. 82.6.] — R. r. 
Thomi>.son, Jl. V. Foupkes (1908), JO 
Man. L R. 008.--CAN. 

a iii. Effvjct of cUTtion .] — 

R. r. Rklf (Alta.), 11927] 1 D. L. R. 
871 . 11927] 1 \V. W. K. 29 ; 4 7 Can. 
Cnni. Cas. 38.— CAN. 

sa. UffcHce punishable on indiclmcnt 
or oil sinniuary courwiLO, — iJcvLStuii as 
to method oj fraiZ.]- 'Where a statute 
makes an offence nishable on 
indictment or on Bumimiry convietion, 
it makes it cither an Ind-ietable offeneo 
or a non -indictable offc lec, & confers 
on tlu* Crown prosecutor on the trial 
lua^ristrate, perhaps partly on each, tlie 
raj:ht or“ option of deciding bow each 
particular offence shall be considered, 
tried & punish'ed. — R. v. Dkms (Man.), 
L1927J 3 W. W. R. 400 ; 49 Can. Crim. 
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Cas. 8.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1. 

p i. Kffed of — Accused €.^topped 

from calling on jirosecution to establish 
gaxlt.] — R. r. Rovoneli.i (1926), 44 
Can. Crim. Cas. 364. — CAN. 

p ii. Imiuetd by mistake —Right 

to unthdrair.] — Jl. r. An Tom, [1928J 2 
D. h. R. 748 ; 49 Can. Crim. Cas. 204 ; 
()0 N. S. H. 1.— CAN. 

q i. .] — Where accuseii is 

indicted for murder, the question of 
insHiiity is raihcil by a plea of not 
jmllty as niutsh as the fact of killiuc. — 
R. V. MoC^oskey, 119271 2 D. L. R. 
639 , 4 7 Can. Cnra. Cas. 122; 60 

(). L. R. 11. — CAN. 
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of the alleged crime ? ” in his answer, 
lias launched a series of fresh charges against 
the accused, relating to his stay at that 
place, but based on mere suspicion & not 
included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a con\dction & 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice & the determination of 
the appeal which has succeeded shall count 
towards the (iompletion of the earlier sentence, 
even though there has been no ai)])lication 
by applt. t/O that effect.— R. v. Haslam (1925), 
134 L. T. 158; 28 Gox, C. C. 105; 19 Cr. 
App. Kei). 59, C. C. A. 

Annoiaiion — .'is /o (1 ) Refd. 11. r. UiiiK Mirror, Kjt Siuitli, 
[11)27J 1 K. B. SITj. 

2839b. Second trial — Reference to quashed con- 
viction.] — (1) On an allegation of breaking <V: 
entering the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside on a 
venire de novo the conviction quashed sliould 
cot be mentioned to the jury at the second 
trial.— K. v. Lloyd (1924), 18 Cr. App. Kep. 
12. C. 0. A. 

2839c. Overstatements.] Diuscoll Row- 

lands (1928), 20 Or. App. Rep. 101, (>^ <-. A. 

2862. Add. Annoialions : — Mentd. R. r. IJarris, 
[19271 2 K B. 587; R. r. Liddle (1928), 21 
Or. App. Rep. 3. 

2867. Add. Annoiai Ions : —Reid. R. v. Harris, 
[1927] 2 K. B. 587 ; K. r. Liddlc (1928), 21 
(’r. App. Rep. 3. 

2879a. .] — On a plea of guilty (1) there 

must be legal proof of any prevums con- 


victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fulfilled. 
— R. V. Rinney (1924), 18 Cr. App. Rep. 
41, C. 0. A. 

2895a. S. r. R. v. Hunt (1847), 2 Cox, C. C. 201. 

2986a. Defence of alibi — Should be raised at 
earliest possible moment.] — R. v. Jones 
(1928), 21 Cr. App. Rep. 27, C. C. A. 

2988a. Should not refer to probable con- 

sequences of verdict of guilty in murder trial.] 
-R. v. FRA]yii^ON (1928), 21 Or. App. Rep. 
17, C. C. A. 

2995a. .] — If the ct. is of opinion tliat there 

is no case against accused, it oughts to be 
withdrawn fj*om the jury. — R. v. Haslam 
(1920), 19 Cr. Ap}). Reju i03, C. A. 

3007a. .] — (1) On a trial for larceny as a 

bailee there must be a direction on the point 
wliether the conversion was fraudulent or 
not. 

(2) An accused person must lx; asked 
wludher he wishes to give evidence on oath 
or call witnesses. — R. v. Mooke (1924), 18 
(^r. App. Rep. 29, C. C. A. 

3008. Add. Amiotation : — Distd. R. v. Villars 
(1927), 20 Cr. App. Rej). 150. 

3009. Add. Annolalcon: — Folld. R. v. \illars 
(1927), 20 Cr. App. Rep. 150. 

3010a. Should give evidence from witness box.] — 
A deft, is entitled under Criminal Evidence 
Act, 1898 (c. 30), to give his evidence from 
the witness box. The ct. in ordering other- 
wise must ex(ircis(^ a judicial discretion. — R. v, 
SYikioNDS (1924), 18 Cr. App. Rep. 100, 
C. C. A. 

3011a. .] — A deft, witness may in a proper 


PART VII. SECT. 7, SUB-SECT. 6.— C. 

sc. Kffivt of crosb-rjonnnatum of 
own wUncss. 1 — ^\ here a ])arly 
IS allowed to (•l•o!i8-cxarllllle Ins own 
witness, tlio ellcot of that crass- 
(5 \ anil nation must he to liiseredit ttiat/ 
vCitiH'ss altogethor & not merely to 
get rid of tiart of his testimony, Xr. 
henee that witness’s evidenee iniist he 
exeluded altogether. In the ease of a 
witness for the proseention, this means, 
so far as it sniiiiorts t.he case lor the 
prosecution, for obviously the defence 
m entitled to rely on so luuoh of his 
evidenee as supports their ease.— K. 
V. MoicbuL Kiiaiv (1928), 1. L. Jl. ah 
Calc. 115. ~IND. 


PART VII. SECT. 7, SUB-SECT, 6.— D. 

se. AfUtr close of ca.<te for prosecution — 
Witness called to sujjpli/ o mission in 
emdenee.]—\\. v. HiiCWOUTil, [19281, 
App. D. 295.— S. AF. 

sf. dfter pica of nuilt}/— Taking evi- 
dence of eoniplainani - For purpose of 
decidina sentence. \- Wliile it is within 
the power of the judge, after a T>h5U' 
of guilty has been entered 8c before 
sentence is passed, to boar t be evidenee 
of the complainant in onlcr to assist 
liiin in deciding on the proper sentence, 
ho must avoid tlio danger of giving 
consideration, in passing sentence, to 
aggravating eiiciimstances discdosed bv 
such evidene(‘ whieli may (diange tlu; 
character of the ollence charged agaiiiht 
the prisoner. — K. v. Whkpdalk, |1927J 
•I W W. P. 704 ; 49 Can. Cnm. Cas. 
02 ; 22 Sask. L. K. 118. — CAN. 


part VII. SECT. 7, SUB-SECT. 7. -B. 

2816 ui. .1— J’hc duty of a 

Public Prosecutor is to represent, not 


the |)()li(*e. hid the Crown, N this duty I p ii. If'UtKss dangeronsl g ill — 

should he dihcliarged I'airlv A' fearlessly I Use of .\ — Under Act, 1900, 

8: uiUi a full sense of the respoiihihildv ' mu only so much of a deixisition 

tendered in ovidcneo should lie riMid 
t(» t h(' jury as is relevant 8: proju'rly 
adnnsHihh' in ('videnee. — U. r. Clover 


attaching to the position. In a capital 
ease the duty of the Crowm is to j>laec 
hef(»re the ct. all materials iriespeetnc 
of Idui <iuestion as to whether thf'V 
exculpate accused or ineiiimnate him. 
— Srm-oiTi V. 11. (I’d28), 1. L. IL 
S Pat. 289 — IND. 

PART VII. SECT. 7, SUB-SECT. 7. 

E. (a). 

h i. •— — .1 — I/cld : t he nu're fact 
that atreused dhl not have the assistauee 
of a legal adviser did not show* t.hat lie 
had not had a full opi»ortuuity tor 
cross-examinat joii, as he w'as presold, 
wdieii the deposition w'as taken 8: 
made no reiiuest for time or delav. — 
IL McDonald, [1927] App. D. 110. — 
S. AF. 

k i. 1— JL r. Mc’Doxald, [U)27] 

App. D, nu.— S. AF. 

pi. •— - - - Whether attfndancc 

procurable under subpa’na ]— (1. was 
indicted for iiieesl. S.. a daughter of 
accused, who had made a dcposdion 
at petty sessions iii which she swort* 
that accused had committed the 
alleged ohcnce, w'a.s called as a witness 
al the trial, &: failed to apix'ar having 
gone into the Irish Slate. Her 

dejmsdion w\'is read to the jury, who 
having heaid the accused ’.s evidence, 
eoiivictcd him of the ollmicc charged . 
— Held : the conviction .should he 
quashed, as it had not b<*cn shown that 
the attendancf of the witiic.ss, wlmsc 
deposition had been put m evidence, 
eoidd not have been procured h> 
Hcrvioe on her of a writ of subpoena 
luidcr the Irish Free State Act, 1924. — 
K. V. OiLCURlST, 11925] N. 27. — IR. 
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(192S), S. H. N. S. W. 182 ; 45 N. S. W. 
W. N. 148.— AUS. 

Ep. 7*roof of absence.] — Cattfielp v, 
Ii. (1026). 48 Can. Crim. Cas. 109; 
g. II. 42 K. B. 449.— CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— C. 

k 1. .] — WU(‘re a person is 

chiirged wdth stealing goods, & the 
fact that the goods were sold & 
delivered to him is proved m evidimee, 
the case must not bo allowed to go to 
the jury. — U. Fiehrl (1924), 42 

Can. Cnm. Cas. 150. — CAN. 

st. Trial v'lthout jury - lie fend ivy 
counsel entitled to niuki submission that 
evidenee for Crown insujjieient 
V JovES (8ask.), [1927J 3 D. L. R. 679 : 
4 7 Can. Cnm. Cas. 380; [1926] :5 

W. W. U, 313.— CAN. 

PART VII. SECT. 7, SUB-SECT. 8.- D. 

3011 iii. As to privious con- 

viction.] — R. V. Ctppola (Out.) (1928), 
49 Can. Crim. Cas. 129. — CAN. 

o i. . I— O’wo pallets, tried 

together on one comTitn'ut, ('seh gave 
e\i(leneo under Criinjusl Fvi<ienoe 
Act, 1898, s. 1. In tls' oiduion of the 
judge th(' evidence ol neither 
ineriiu hinted the othei - IF id * neither 
was entitled to eross-i’xuiidne the 
oilier, sTieli rigid, of o'’oss-oxamination 
being limited to the case where, in 
the oinnion of the judge, the evidence 
given mcrinmuiti'd, or tended to incrimi- 
nati', the fellow panel. — Gemmell 8c 
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case be asked in cross-examination whether 
he imputes improper motives to the wit- 
nesses against him. — li. v, Wilson (1921), 
IS Cfr. App. Kep. 108, C. C. A. 

3051. Add. Annolation :■ —HetA. II. v. Dunkicy 
(102()), 131 L. T. (532. 

3056. Add. A^inoiailo^ts : — Refd. K. v. Harris, 

11927] 2 K*. B. 587. Mentd. R. r. Noble 
(1928), 20 Cr. App. Rep. 191. 

3060. Add. A'iiriolatlo'n- : — Refd. R. v. Harris, 

[1927] 2 K. B. 587. 

3063. Add. Amiofafimt : — Refd. R. v. Harris, 

[1927] 2 K. B. 587. 

SOSb. Add. Annoiaiion : — Refd. R. v. Harris, 

[1927] 2 K. B. 587. 

3090a. Accused writing & handing in signature.] — 

(k)unseJ for tlie prosecution is not entitled to 
a second speech a^^ainst accused, because at 
the jury’s requ(‘st th(j latter writes his signa- 
ture A: hands it in.-- R. v. Baogott (1927), 
20 Cr. App. R(‘p. 92, C. C. A. 

3120a. To assist undefended prisoner — To 

cross-examine.] — Tlie ct. sliould assist an 
undefended prisoner in putting questions by 
way of cross-examination. — R. v. Barker 
(1927), 20 Cr. App. Rep. 70, O. C. A. 

3120b. To inform prisoner of right to 

give evidence on oath.J -R. v. Villars (1927), 
20 Cr. App. Rep. 150, C. C. A. 

3122a. Does not include making disparaging 

suggestions.]— Thert; ought not to be a 
suggestion from tlie judge that deft, on trial 
has previously appeared in a criminal ct. — 


R. V. Miller (1926), 19 Cr. App. Rep. 84, 

C. C. A. 

3120a. .] — ^A direction must make it clear 

that the oniLS of proof is on the prosecution. 
— R. V. Hayton (1925), 18 Cr, App. Rep. 
169, C. C. A- 

3120b. .] — (1) When the evidence on the 

facts is in direct conflict, the jury should bo 
directed that, if they are in doubt which 
version of the facts to accept, they should 
acquit. 

Observations on (2) the granting of bail 
by the trial judge, & on (3) the relation of his 
opinion of the verdict to the appeal. — R. v, 
Davidson (1927), 20 Cr. App. Rep. 66, C. C. A. 

3129c. .] — A summing up must make it clear 

to the jury, especially where there is con- 
flicting evidence, that the onits of proof is on 
the prosecution. — R. v. Rees (1928), 21 Cr. 
App. Rep. 35, C. C. A. 

3133a. .] — While a judge is 

entitled to express his view of any evidence, 
he ought not to “ invite ” the jury to make a 
definite finding : any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
solely theirs. — R. v. Mason (1924), 18 Cr. 
App. Rep. 131, O. C. A. 

3136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.] — (1) In a direction 
upon the evidence of children of tender 
years, there must be a. clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 


M'Eayden r. Mac'Nive.n, 11 928 J 8. C. 
( J.) r).--SCOT. 

PART VII. SECT. 7, SUB-SECT. 9.— A. 

3061 1 . Kvifivncc oimited 

advert endy.] — K. r. (Ireuoijik (1927), 
-17 Uiui. CMin. Cas. 288; 00 O. J.. U. 
363.— CAN. 

k i. .] — Held: it wub liiconi- 

peU?nt for tbo jiroHccutor to rucidl u 
witness uftxir the cuse for the prosecu- 
tion ha<l been closed ; the onlj" cir- 
cuuiHtaii('(5s in which a witness uii^rht 
he recull(5d aftei the ease had lieeii 
closed boinj? when this was done by 
the ]udj^(' IX 2 Jroprio moiu in order to 
clear up an anihiguit.y in the 
witness’s evidence — M’Nkilieii. 11 .M. 
Ai»\ch’ATK, [1929J S. C. (J.) r.O.- SCOT. 

PART VII. SECT. 7. SUB-SECT. 10.— B. 

f i. .J — Wliere it was objected 

that the A.-G. exeicisod the ritjrht of 
reply, although deft, hud called no 
witnesMJb ; — Held . the A.-G. wab not 
bound to smo up for the Crown on the 
conclusion of the I'vidence of the 
prosecution, Imt had the riglit of 
reply. — 11. v. McLaciilan (1923), .06 
N. 8. R. 413 ; 41 Can. Crmi. Gas. 249.- - 
CAN. 

PART VII. SECT. 7, SUB-SECT. 11. 

i, yo decide whether evidence 

admissible .] — If eviden(;o is tendered 
to prove the inadmissihUilj^ of evidence 
jjrund jacie admissible, it is the duty 
of tho judge to receive & to decide the 
Question of admissibility before tho 
evidence is given in the hcaiing of the 
jury. — ll. V. Tkeanor, 11. v. Flood, 
U. V. Tukanou, K. V. Kelly, L1924] 
2 I. R. 193.— IR. 

h li. 'J'o decide whether u itness 

by fns admission is accomplice .] — it ib 
for the judge, ic not. for tho jury, to 
decide on on admission by a witness 
whether he is or is not an accomplice. — 
R. V. Young, [1923J 8. A. S. R. 36.— 
AUS. 


I 3122 i. Function of judge — Includes 
fiskiiof leading questions — d’* suggesting 
I to counsel to ivaire their rights to address 
I Jurj/.J — U. V. Weht (1925), 44 Can. 
Grim. Gas. 109; 67 U. L. R. 14(5.~ 

CAN. 

3122 ii. DocAi not include asking 

leading questimis.] — A judge is not 
<‘iilJth‘d to i>ut leading (luestions to 
a witness, tho answers to which arc 
calculated to prejudice accusiHl — K. 

V. Laubboiikii, 11926] App. D. 276. — 
S. AF. 

PART VII. SECT. 7, SUB-SECT. 12.— A. 

3129 i. Direction as to onus of proof ] — 
R. r. Kolomkjyo (Man.), [1926] 2 

W. W. R. 126 ; 40 Can. Grim. Gas. 35.— 

CAN. 

3133 iv. .] — A judge, 

in suninnng up to a jury in a criminal 
case, is entitled to comintint strongly 
on tho facts.— R. v. Suhieuland, 
11927J App. D. 88.— S. AF. 

g (p. 297) i. Where jury dis- 

agree.] — A direction which amounted 
to no more than telling the jury that 
It wa.s the duty of the inmority not to 
allow any wilful or obstinate adherence 
to their ow'ii view to prevent tliem from 
giving full eonsidcnition to the view 
of the majority ; — Held : not a mih* 
direction. — R. r. O 1 .H 0 LM & Mf'PHEtt- 
SON, il926] V. L. R. 377 ; 47 A. L. T. 
10; 31 Argus L. R. 228.— AUS. 

g (jj. 298) i. Distinctum between 

evidence of farts dt ewpert opinions .] — 
Where there ib not only no direct 
tc,btiiuony of eye-witueSBes that an 
alleged criminal act was committed, 
hut there ib the dut‘Ct testimony of an 
eye-witness called by the Grown tliat 
the act had not been committed, & the 
Grown relieb on a cham of ciicum- 
stantial evidence in which the opmiunb 
of scion tihe witiiesbcs are leferivd to as 
an important link, the charge to the 
jury should point out the impoi'tauce 
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of thi' distinctiou between ('vidence of 
scientific opinion & evidence of actual 
material facts suflicientlj" remind 
the jury tliat such opimoiib were not 
testimony as to taels, should 
bpeeiticalJy dnect that the circiim- 
I stances proven as actual objective 
I faetb must not only he eousistcnt with 
th(‘- guilt of accuHi'd but must also be 
inconsistent wntli any I'easonablo hypo- 
tlu'Kib which w'onld leave him innocent. 
- R. r. Hisum, [1926] 1 W. \V . R. 
887 ; 43 Gan. (’nm. Ga«. 384. — CAN. 

Statements as to powers 

of Court of C'ritninal Appeal.] — A 
judge m his chai-ge to tiie jury made 
statements to the effen-.t that “ In the 
Gt of Griininal ApjHial, in the event 
of your finding a verdict of giulty, 
prisoner’s counsel is entitled to have 
the whole matter review^ed,” & “ When 
a case goes to the Gt. of Criminal 
Apiieal the nal,uraJ bent of their minds 
is to give prisoner the beuelit of the 
doubt ” : — Held • the statements, 
taken in their proper context, did not 
amount to misdirection of such a 
<iliaract('r os to rnmler the tilal nn- 
satisfact.oiy, thongti It w^as dosirabie 
tliat sucJi relerei)(x.‘S to tlie Gt. of 
Criminal Appeal should not bo made. — 
A.-G. V. Murray, [1926] I. R. 266.— 
IR. 

a li. Heading passages from 

law re^ioris.] — Though rt‘aaing passages 
from law' reports is, as a rule, undosir- 
ahl(‘, it is not a misdirection. — R. t*. 
No a Tin Gyi (1926), I. L. R. 4 Ran. 
488.— IND. 

a iii. Hejtrence to opinion 

in text book.]— It is irn*gnlar & improper 
for the jircsiding judge in his summing 
uji to the jury in a criminal trial to 
refer to an opinion exjircssed in a text- 
book, even though another passage 
in tho same book has been put to a 
witness during the course of the trial. — 

R. V . Mofokung, [1928J App. D. 132. — 

S. AF. 
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sider whether deft, is “ the sort of person ** 
likely to commit the offence charged. — R. 

17 . Marshall (1025), 18 Cr. App. Rep. 164, 
C. C. A. 

3137a. Where identity of accused in issue.] — 

(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 
if they disclose new matter. — It. v. Porter 
(1927), 20 Cr. App. Rep. 55, C. C. A. 

Avnnfittion • — Generally, Refd. It. t\ Walt.ers (1927), 20 
Cr. App. Itop. 69. 

3145a. .] — A judge in summing up is bound 

to put deft.’s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of x>utting 
the case for the defence to the jurv. — R. v. 
Marriott (1924), 18 Cr. App. Rep 74, 
CCA, 

3146. Add. Atinoialions : Folld. R. v. Thorpe 
(1925), 133 L. T. 95. Refd. R. v. (^anham 
(1925), 18 Cr. App. Rep. 163. 

3146a. .] — Where a prisoner is charged 

with murder, & t])ere is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been raised 
even though that defence is inconsistent 
^\ith the defence actually raised ; but a I 
judge should not leave the question of man- ! 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based.— R. t;, Thorpe (1925), 133 L. T. 95 ; I 
89 J. P. 143 ; 41 T. L. R. 468 ; 69 Sol. .To. 
525 ; 28 Cox, 0. C. 4 ; 18 Cr. App. Rep. 189, 
C. C, A. 

3151a. Must warn jury against accepting mere 
suggestion by prosecution in cross-examina- 
tion — No evidence in support.] — The jury 
must be warned against the acceptance of 
a mere suggestion by the Crown in cross- 
examination unsnx)ported by evidence on a 
material point. — R. v. Alexander (1924), 
18 Cr. App. Rep. 139, C. C. A. 

3156a. Indictment alleging several offences — Cases 
must be clearly distinguished.] — When an 
indictment alleges specific offences on dis- 
tinct dates the jury should bo warned to deal 
with each occasion separately, 4fc not to 
permit inadequate evidence in the one to 
supplement inadequate evidence in the 
other. — R. v, Ross (1924), 18 Cr, App. Rep. 
141,C. C. A. I 

3156b. -] — Where an indictment tor 1 

indecent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, &, they should also 


be warned to draw a careful distinction 
between the evidence on each count & the 
evidence on every other count & not to supple- 
ment the evidence on any particular count 
by looking at the evidence as a whole. — R. 
r. Railey, [1924] 2 K. 13. :500 ; 93 L. .1. K. B. 
989 ; 132 L. T. 349 ; 88 J. P. 72 ; 27 Cox, 
C. (\ 692 ; 18 Cr. App. Rep. 42, C C. A. 

3156c. .] — If counts for fraudulent 

conversion A for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence. — R. u. Maclennan (1925), 19 
Cr. Aiq). Kex). 37, C. C. A. 

3156d. Indictment containing count for 

conspiracy.]— ( 1) Whei-e several piisoncrs are 
tried togethei* upon an indictment containing 
e.ounts lor v^arious (^ffc'nces against them 
individually «V. also a general count for con- 
spiracy against them all, great i;are should 
be taken in directing tht^ jury ti» keep the 
issues clear to explain the reflation of each 
<‘omit to the general count for consxiiracy. 
In such a case it is a misdir(*ctlou lor the 
judge to t(41 the juiy : “ You must take the 
eas(^ as a whole ct not. in hits.” 

(2) Observations on the jiractice of charg- 
ing a sp(M‘i(ic crime ct adding a charge of 
conspiraev to eommit that crime. — R. v. 
lAmKHQ (‘1926), 135 R. T. 4il ; 90 .1. P. 183 ; 
28 Cox, C. C. 261; 19 C'r. App. Ib-p. 133, 
C. G. A. 

3156e. T — .]—(!) In cross-examination of a 

jxirson aiHUised ol‘ a sexual offence, (fuestions 
should not be asked tending t o show tJiat he 
is a person likely t.o commit the offence 
alleged. 

(2) If separate cliarges are included in an 
indictment, the jury should b(‘ cai‘(‘fully 
cautioned against allowing on(‘ to corroborate 
the other. — R. v. Coulman (1927), 20 Cr. 
A].)p. Rep. 106, C C. A. 

3157. For “ second trial before same jury — Clear 
direction essential — Same defendant ” rea»l 
“ Second trial — Before same jury — Clear direc- 
tion essential^Same defendant.’’ 

3157a. .] — A jury trying a second or 

other charge against accused should be 
warned to disregard th(' evidence in the 
XU'evious trial.-- R. v. Lee (1927), 20 Cr. 
Api3. Rep. 68, C. C. A. 

3158. For “ Different defendants ” read 

Different defendants.’ 

3158a. First trial set aside on venire de novo 

— Reference to first conviction.] — R. v. 

Lloyd, No. 2839b, ante. 

3165a. .] — (1) When prisoners arc tried 

together, the direction to the jury must care- 
fully discriminate between the resj^ecti ve cas«»s 

(2) In Prevention of Crime Act, 1908 
(c. 59), s. 10 (4), “ seven days ” moans seven 
clear days. — R- v. Dean (1924), 18 Cr. Ajip. 
Rep. 21, C. C. A. 

3165b. Counts for other offences in- 

cluded.] — When two persons are jointly in- 


PART VII. SECT. 7, SUB-SECT. 12.— B 

3162 i. not no into every detail 

of evidence.] — R. r. Roak (B.C.) (1920), 
44 Can. Crlm. Cas. 22r».--'CAN 

3177 i. Where defence of inan- 

slaughter is 7wt raised.] — Where, on a 
trial for nmrdcr, there is no evidence 
which would justify tlie lury in findinjj: 
a vcnli(it of manslaughter, thi5ro is no 
duty on the judge to leave to the jury 


that tlefeneo. -II. v. RcjaiKSH 6c 
McKknztk, [192S] 2 D. L. R. 6Ut ; 
[192SI J \V. W. i;. 633 ; 49 Can. Grim. 
Cus. 2J3 ; 39 R. C. U. 192.- CAN. 

sa. lucornet staff mrnt as to effect of 
endfiicf .l—W'Uovf' m his summing UF) 
t.o the jury in a criminal ciase the t-rial 
judge made a statoinent of the evldonco 
which was not exa(;tly correct, the fact 
that there was sulficient evidence apart 
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from that with rcspet ( t(< \\ljieh the 
nubtake oc« arred to (lie \(‘r(ljcb 

of iiuilty dot's not, jiislih llic ct., 
on appeal, from ♦li'^ie^ardiug the mib- 
ta-^vc umle.r tin Code, b. 1014 (2), If 
it- lb ini|>o.ssil)lf loi Jl t.o say that the 
jijr> “iiiust” have rt'ached the same 
coJiclUMoii regnrdlt'Sb of the mistake. — 
R. i\ llnvNU (.yta.), L1928J 3 VV. W. ll. 
641. -CAN. 
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dieted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts. — K. v, Taylor (1924), 18 
Cr. Ai^p. Kep. 153, C. C. A. 

3165c. .] — Wlien several accused are 

jointly charged with knowingly receiving 
stolen property, there* must be a careful 
ruling about the possession of each. — 11. v. 
Peckham (the Younger) (1927), 20 Cr. App. 
Kep. 72, C. 0. A. 

3165d. — A charge to a jury trying 

co-defts. must carefully distinguish between 
the cases of each. — K. v. MacDonald (1928), 
21 Cr. App. Kep. 33, C. C. A. 

3165e. .] — In charging tlie jury tlie 

judge must distinctly put the del('nc;e of each 
prisoner to them. — R. r. Krooks (1929), 21 
(h‘. App. Kep. 112, C. C. A. 

3172a. Where unsworn statement & evidence on 
oath of witness in conflict.] — K. v. Harris 
(1927), 20 Cr. App. Kep. 144, C. C. A. 

3174a. .] — On a trial for murder the defence 

of manslaughter ought not to be witlidrawn 
from the jury where there is evidence to 
support it. — K. V. Ball (1924), 18 Cr. App. 
Kep. 149, C. C. A. 

3178. Add. Ayinotaiion Consd. K. v. Thorpe 
(1925), 133 L. T. 95. 

3179. Add. Annotation Consd. R. v. Thorpe 
(1925), 133 L. T. 95. 

317 Qa. -y Thorpe, No. 314 Ga,awtc. 

3179b. — Where defence of manslaughter 

raised.] — K. v. Hall, No. S33Sa, post. 

3180. After this case add “ See, also, Nos, 5933- 
5938, posU* 

3180a. .] — On an indictment for obtain- 
ing by false ^ke jury must be 

chaT’ged that intemt to d(*fraud is of tlie essenc;e 
of the olTence. — K. v. Makck (1928), 21 ('r. 
A]^]). K<*j). (i5, C. i\ A. 

3180b. Direction as to breaking & entering — 
Defence of bonk fide claim of right.] — 

defence of bre.aking & entering under a bond 
fide claim of right must be definitely put & 
explained to the jury, A the issue of felonious 
intent must be distinctly raised. — K, v. 


Curtiss (1925), 18 Cr. App. Kep. 174, 
C. C. A. 

3180c. Direction as to larceny by trick — Facts 
pointing to false pretences.] — On the trial of 
• an indictment for larceny by a trick, the 
essential elements of that ofTence should be 
explained to the jury, & if tlie facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of Hie latter. — 
K. V. Fisher (1926), 19 Cr. App. Rep. 106, 
C. C. A. 

3180d. Direction as to larceny by bailee — Defence 
of sale on credit.] — R. v. Ward (1928), 20 
App. Rep. 167, C. C. A. 

3185. Add. Annotation: — Refd. Godman v. Times 
Publishing Co., [1920] 2 K. B. 273. 

3261. Add. Annotahon : — Refd. Nadan v. R., 
[1920] A. C. 482. 

3272. Add. Anyiotaiinn .-—-Refd. Broome v. Agar 
(1928), 138 li. T. 098. 

3283a. — .] — R. v. Abrahams A Gekstein 

(1928), 20 Cr. App. Rep. 183, C. C. A. 

3318a. .] — Wlicrc an indictment charges 

two persons with certain offences “ with one 
another,” if one is acquitted tfie other may 
sometimes but not always be convicted. — 
R. V. Edwards (1924), 18 Cr. App. Rep. 
140, C. C. A. 

3318b. ■— — .] — Where in separate counts 

of an indictment a man A a woman are 
chargcid with incest, A there are separate 
trials of each count, the conviction of Hu 
man is good although the woman is acquitted. 
— R. V. Gordon (1925), 133 L. T. 734 ; 89 
J. P. 156 ; 41 T. D. R. 61 1 ; 28 Cox, C. C. 41 ; 
19 C'r. App. Rep. 20, C. C. A. 

3323. Add. Annoialion : -Adenid. The Fagernes, 
11927] P. 311. 

3362a. Indictment for shooting with intent to 
murder — Verdict of assault.] — On an indict- 
ment tor shooting with intent to murder or 
to cause grievous bodily harm, x>risoner 
cannot bo convicted of common assault.- - 
R. V. SroKES (1925), 134 L. T. 479 ; 28 Cox, 
C. C. 110 ; 19 Cr. Ajiji. Rep. 71, C. A. 

3366. Add. Annotation R. v. Stokes 

(1925), 131 L. T. 479. 


3180 i. Ihr<ctu)n to intciil to <1( - 
fraud — Charin’ of ohtainini; h}/ falst 
prrli uevs.^—A ]ury should, m cases 
under C’rmieH Act, ID If), s. J8J (a), hi* 
told that an mteiit to defraud is au 
essential el(‘iueiit of the oft’eucc, unleBs 
ill t-he exeeplioruil cases wliere the 
intent, is uecessarily involved in tlic 
false statements made.— It. r. O’SuJi- 
LIVAN, UW2.S] V. L. R. TiH ; bAl 
A. L. T. 3 ; 31 Argus L. K. 2()3.— -AUS. 

PART VII. SECT, 7, SUB-SECT. 12.— C. 

. — R. r. Ruwdex I 
(N. R.). [I92G] 4 J> L R. 705; 40 ' 

Can. CriTu. Cas. 33b — CAN. 

b ii. •] - Bkjaqulttk 

r. R., 119271 1 D. L. R. 1117 ; I1927J 
S. 0. R. 112 ; 47 Can. Grim. Cas. 271. — 
CAN. I 

sc. To f.rnrcKS his own rirw.] —In i 
up the judge is entitled to 
oxiiress hiH own vieu — (Joui.teu 
TrtEEFi'.VK r. It. (192(5), ^^9 W'. A. L. It. 

&u. j '» /ii*'* 141 of law from . 

vases d' tvrtbottks.\—ljKJSL\NC v. JL I 
(1927). 19 Can. Grim. Cas. 207 ; Q. R. I 
42 K. B, r>03.— CAN. 1 


PART VII. SECT. 7, SUB-SECT. 14.— B. i 

3217 ii. .1 -Primd facie any 

complt‘to scTiaration of llic jury during ! 
a trial in a enpital case will make the 
verdict bad, Imt where the sciiaration 
occurs throiiffli inadvertence, iL the 
result, of tlie trial has not been lufl ucnced 
by what bus occurred, the vcrdj<;t 
(Might to stand,— R. v W M/ncrtH, [ 1 920] 

1 I). L. R. 501 : 45 (’an. (’rim. Cas. 77 ; 
5S N. S R ,300 —CAN. 

PART VII. SECT. 7, SUB-SECT. 16.— A. 

o i. Evidence ruled znadrmssiblc 

after it has been given.] — R. u. Tkeanou, 
U. V. Flood, R. v. Tueanor, 11. v. 
Kkllv, [1924] 2 1. R. 193. — IR. 

PART VII. SECT. 7, SUB-SECT. 16.— B. 

k i. 1 — Where evidence 

given before a judge in a criminal 
trial was ('xhibited iii a trial de novo 

” judge *' Held: such 

procedure was irregular, & consent of 
accuMul did not cine the irregularity. — 
Umah lUjEE V. Li. (1922), 1. L. It. 40 
Mad 1J7.— IND. 

PART VII. SECT. 7, SUB-SECT. 16. -A. 

3275 viii. .] — On an indict* 

merit charging accused with assault 
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the jury returned a verdict of " guilty 
of common assault under provoca- 
tion ” : — Held : the verdict was one of 
guilty. — R. V. Buooan, LJ920J JSi. Z. 
L. R. 035.— N.Z. 

PART VII. SECT. 7, SUB-SECT. 16.— 
D. (b). 

3348 V. Effect of verdict .] — 

Held : the lindiug \vas to be regard i5d 
as an iuj(|iilttal on the charge of murder. 
Code of Criminal l*rocedure, s. 439 (4 ), 
Xireeluded the High (Jt. from liaving 
jurisdiction upon revision to convict 
on that charge. — Kishan Sinoti v. 
R. (1928), 55 L. R. Ind. App. 390 — 
IND. 

n (p. 320). Read now “ 3362a i.’^ 
o (p. 320). Read now “ 3362a ii.” 

3371 V. .]— U. V. O’JlRiEN 

(1920), 50 Gan. Crirri. Cos. 369 ; 00 
N. S. K. 17.— CAN. 

t (p. 323) i. Indictment for robbery — 
Verdict of receiving stolen projwrty. \ — 
A verdict of receiving stolen property 
well knowing it to have been stolen is 
not competent on an iudictment for 



Vol. XIV.---Criminal Law. Cases 3381a — 3650. 


3391a. By trick — Verdict of false pretences — 

Indictment charging larceny by trick & false 
pretences alternatively— Indictment for false 
pretences wrong in substance.]— li. v. 

Hughes, No. 2219 a, ante. 

3394. Add. Annotation : — Refd. R. v. Stokes 
(1925), 134 L. T. 479. 

3398a. Duty of Jury to find.]— R. v. Lloyd 

(1927), 20 Cr. App. Rep. 139, C. C. A. 

3407. For “ Second indictment to be tried — Right 
of prosecution to trial by another Jury,** read 
“Second indictment to be tried — Whether 
trial by another Jury.** 

3407a. .] — It cannot be laid down as a 

general rule that a jury which has acquitted 


deft, on one indictnicnt should not try him 
on another, but it must depend on the 
circumstances of each case ; when it occurs 
they must be warned that the evidence in the 
two cases is not cum\ilative. — R. v. Klbin 
(1920), 19 Cr. App. Rep. 161, C. C. A. 

3413. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

3424. Add. Annotation : — Refd. R. v. Thorpe 
(1925), 133 L. T. 95. 

3495. Add. Annotation : — Mentd. Broome v. Agar 
(1928), 138 L. T. 098. 

3538. Add. Annotation : — Consd. R. v. Hertford* 
shire JJ., Ex p. Larsen (1926), 89 J. P. 205. 


Part VIII. — Special Pleas. 


3567. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

3644a. Acquittal for absence of Jurisdiction.] — 

R. V. Wallace (1928), 106 L. T. Jo. 339. 

3647a. Contradictory endorsement on Indlct- 

f ment.] — An indictment against applt. for rape 

was endorsed by the grand jury : ** No true 

bill for rape. A tme bill for indecent assault 
(aggravated),” but no indictment for indecent 
assault was put before the grand jury, 
Applt., having been convicted, appealed, & 
the conviction was quashed on the grounds 
that there was no true bill for rape & that 


there was no indictment for indecent assault. 
On the same facts applt. was afterwards 
indicted for indecent assault, & he pleaded 
autrefois acquit but was convicted : — Held : 
although the first conviction had been recorded 
on the first indictment, api)lt, was never in 
peril on that self -contradictory document, & 
the i^lea of autrefois acquit failed, & the second 
conviction must be allirmed. — R. v. Kitching 
(1929), 45 T. L. R. 631 ; 21 Cr. App. Rep. 
Ill, 0. 0. A. 

3650. Add. Annotation : — As to (1) Consd. Pointon 
V. Cox (1926), 136 L. T. 606. 


PART VII. SECT. 7. SUB-SECT. 16.— G. ] 

3411 iii. .] — R. V. Walteiis, No. 

3217 ii, ante. 

PART VII. SECT. 7, SUB-SECT. 16.— K. 

K i. Meaning of** new trial .**] — 

Whore by statute proviKiou iH made 
iu the case of a jury diHajfrooingr for a 
now trial, there i» meant by the wordw 
“ now jury ” a jury entirely composed 
of now or fresh jurymen to the exclu- 
sion of all the jurymen who formed the 
first jury. — It. v. Wo no O. Sang, [1924] 

3 W. W. R. 45 ; 34 B. C. R. 8.— CAN. 

PART VII. SECT. 7, SUB-SECT. 17.— F. 

se. Omission of essential element of 
crime — Conviction invalid .] — K. v. Ing 
Yiok Ino (1924), 43 Can. Crim. Cas. 
392.— CAN. 

PART VII. SECT. 7, SUB-SECT. 17.— G. 

3636 ii. in prisoner's absence.] 

— Held : the ct. was not functus 
officio. — R. V. Hughes (1924), 35 

B. C. R. 55.— CAN. 

3636 iii, After removal of con- 

viction bu certiorari.] — R. v. Knati* 
(1U25), 44 Can. Grim. Cas. 338.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

g 1. .] — Where a person has 


been charifcd with two offences ansliij? 
out of the same circumstances, & ho 
pleads tmilty to one of the cbanfcs, is 
convicted & fined, & then i»leads guilty 
to tho other charge, the previous con- 
viction & penalty cannot bo pleaded 
as a bar to pimishmcnt for tho otlx'r 
offence. — R. v. Geigek, 11923] 3 W. W. 
K. 763 ; 41 Can. Crim. Cas. 185; 17 
Sask. L. It. 412.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.— A 

3667 iv. .1 — A. was prose- 

cuted for selling liquor illegally & 
convicted. Based on the same facts 
a second i>roseoution was brought for 
keeping liquor for sale, A. pleaded 
autrefois convict. : — Held : a good pica. 
— Quebeo Liquor Commission v. 
Dunois, [1924] 2 1). L. R. 80i ; 42 
Can. Crim. Cas. 65. — CAN. 

3667 V. .] — Reed & 

RoBKiiTS {alias McLean) v. It. (1926), 
47 Can. Crim. Cas. 142 ; Q. It. 42 K. B. 
35.— CAN. 

3667 vi. .1 — Ykok Kuk v. 

It. (1928), I. L. R. 6 Ran. 386.— IND. 

3667 vii. Offences under 

different statutes.] — Re Wilneee (N. S.), 
[1928] 4 D. L. It. 869 ; 50 Con. Crim. 
Cas. 196.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.— B. 

a i. Indictment for occasioning bodilg 
harm — Previous acquittal for murder.]-^ 
Alter being acaultted on a trial for 
murder accused were charged with 
assault & battery occasioning actual 
bodily harm to tho man whom they 
had boon acquitted of murdering. 
They pleaded autrefois acquit : — Held: 
the plea of autrefois acquit f ui'mshed no 
answer to the charge in question. — 
It. V. Gosselin & Gosselin (Man.), 
[1928] 1 W. W. It. 134 ; 50 Can. Crim. 
Cas. 287.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.— D. 

b i. Previous acquittal for as- 

saulting constable while discharging 
another duty-] — A more variation in 
the nature of the duty, which the 
officer is alleged to have been engaged 
in, cannot be considered as a varia- 
tion in tho nature of tho offence charged 
against accused. — K. v. Diamond, 
[1924] 3 D. L. R. 359 ; 2 W. W. Jl. 
621 ; 20 Alta. L. R. 419.— CAN. 

sm. Prosecution under Customs Act, 
Ii. S, C., 1906 (c. 48), 8. 21 j — I'tevious 
convict imi under Customs Act, H. tS. C.» 
1906 (c. 48), 8. 185. J—R. v. Sacco 
(Out.), [1926] 3 D. L. R. 771 ; 46 
Can. Crim. Cas. 243. — CAN. 


J.9. 
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Cases 3665— 3820a. English and Empire Digest Supplement. 


it 

Part X. — Informations. 


3665, Ciiaiions : — For “ 17 W. R. 607 ** read 
‘‘ 47 W. R. 667.” 

3718. Add* An^ioiat'ion : — Reid. R. v, EveniDg 
News, Ex p. Hobbs, [1925] 2 K. 13. 168. 
3751a. By constables to extort money.] — Held: 
thej'e being bond fide instructions to the con- 


stables to watch appct., on which they had 
acted without unduly harrassing him, & 
there being no evidence of any conspii*acy 
on the part of the constables, no criminal 
information could be granted. — Ex p, Wolff 
(1863), 28 J. P. 23. 


Part XII. — Evidence and Proof. 


3790a. Identification of handwriting.] — R. 

V. McCaktney & Hansen (1928), 20 Or. App. 
Rep. 179, O. C. A. 

3792a. .| — It. V . Taylob, Weaver & Donovan 

(1928), 23 Or. i\pp. Rep. 20, C. C. A. 

3801. Add. Annolafioyi : — Consd. R. v* Daily 
Mirror, Ex p. Smith, [1927] 1 K. B. 846. 


3801a. — .] — (1) It is permissible for a 

police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 

(3) Where photographs are used for the 
purpose of obtaining information a series of 
photographs, A not merely one or two, ought 
to be shown to the person who is expected 
to give the required information. — R. v. 
Dwyer, K. v. Fergttson, |1926] 2 K. B. 
799 ; 95 L. J. K. B. 109; 132 L. T. 351; 89 
J. P. 27 ; 41 T. L. R. 186 ; 27 Cox, 0. C. 
697 ; 18 Or. App. Rep. 145, C. 0. A. 


AnnoUiliotw:-- (1) Refd. P.v. Daily IMIrror, A'j w.SmiUi, 
ll'J27] 1 K. B. Sl.o. As to (2) Consd. It. v. Daily Mirror, 

Waiuwrigbt 

(11)25), ]{) Cr. App. Jtop. 52. 

3801b. But may be shown before arrest.] 

— A prosccii'tor identilled a i>hotogra])h as 
that of a pi’isoner whom the police subse- 
quently arrested. After arrest prisoner was 


picked out by the prosecutor from a number 
of men in a room : — Held : there was no 
grourid for complaint against the method of 
identification. — R, v* Melany (1924), 18 
Or. App. Rep. 2, O. C. A. 

Annotation Kefd. R. v. Dwyer, U. v. Ferfruson, 11925] 
2. K. B. 79i>. 

3801c. .] — ^R. V, Dwyer, R, v. 

Ferguson, No. 3801a, ante, 

3810. Add* Annotations : — Folld. R. v. Berg, 
Britt, Carr6 &> Dummies (1927), 20 Cr. App. 
Rep. 38. Refd. R. v* Chesshire, Ijucas & 
Bottom (1927), 20 Cr. App. Rep. 47. 
Mentd. Statham v* Statham, [1929] P. 131. 

3817a. .] — The prosecution is not en- 

titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not to 
ho given in evidence. — R. v* Wainwrighi’ 
(1925), 19 Cr* App. Rep. 52, C. C. A. 

3820a. Reference to meritorious discharge 

from army.] — A more reference tc» a meri- 
torious discharge fi’om the army by an im- 
def ended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aware. — R. v, Parker (1924), 
18 Cr. App. Rep. 14, C. C. A, 


PART X. SECT. 1. 

sf. Offence charged vndcr repealed 
Act.]- -li. V* Chew Deb, [19281 1 
W. W. R. 966 ; 49 Can. Grim. Cas. 
332 ; 39 B. G. R. 659.— CAN. 


PART X. SECT. 2, SUB-SECT. 1. 

0 i. Inland revenue officer — 

StaU’nurU of caiHicUy.l — yiaco only 
inland revenue oflloera can Jay an 
information for an olfcnce under ExcIho 
A ct, Bucii an Information must state 
that the norsoii Jaylng the information 
is an inland revenue offleor. — R. v. 
WiTHiEWicz (Man.), 11928] 2 W. W. R. 
19 ; 49 Can. Grim. Gas. 330.— CAN. 


PART XII. SECT. 1. 


3786 i a. .] — Evidence its not 

idmissible ol the actions of do^rs nliile 
.'iigroifod in tracking do\Mi a person 
aeeused of a crime, o\on though tlie 
nvner of Uie dogs testilies as to their 
haraefer & tnilning their lltncss for 
racking men. — R. r. White, [1926) 3 
D. L. U. 1 ; [1920 J 2 W. W. H. 481 ; 
45 Can. Grim. Gas. 328 ; 37 B. C. R. 
43.— CAN. 


3786 iii, .] — Ghanshyam Singh 

V* li* (1927), I. L. R. 6 Pat. 627.— IND. 


3791 i. Circumstantial evidence — Ex- 
clusion of other causes.}— it is not 
admissible to conrlot a pereon on 
elrcumstantial evidence if such evl- 
denoo can be interpreted to give any 
other OAplanation than the accused 
person’s guilt. — R. v* Tymko (1924), 
42 Can. Crim. Cas. 147*- — CAN. 

a i. N. P. Gaunb v. R. (1926), I. L. R. 
7 Lah. 561.- IND. 

b i. .] — R. V. Demeituo 

(1920), 16 Can. Grim. Gas. 133; 69 
O. L. ll. 249.— CAN. 

sg. Cojumcrcial documents — IVhcn 
admitted*] — On a charge of theft from 
railway oars, documents, such as 
slUppiug bills, oar checkers’ records, 
et,c., not made by the accused & of 
which ho had no knowledge, have 
no probative value per se ; &, therefore, 
sliould not bo admitted os evidence 
against the accused where it Is not 
shown that the persons who made them 
are dead. — R. v. Ditvf (Sask.), [1929] 
1 D. L. R. 152 : 50 Can. Grim. Cas. 
246 ; [1928] 3 W* W. R. 650.— CAN. 

PART XII. SECT. 2. 

3807 iv. .>-Finger- 

print impressions of accused, com- 
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pulsorily taken before Ids committal 
to gaol, aro admissible In evidence 
against him. — R. v. Mangold, [1920] 
App. D. 440.— 8 . AF. 

p i, Reference by magistrate to 

exhibits.]— A magistrate at a trial 
was called to prove the identifications 
of accused in gaol & the methods 
adopted. Instead of stating the details 
& results, witness referred to docu- 
ments, described os exhibits, in which 
he stated his evidence was to be 
found. The documents were put on 
the record as his evidence ; — Held : 
the attempt to record evidence in this 
manner was not only contrary to law, 
but violated the first principles of 
evidence, & must be entirely ignomd. — 
Lal Singh v* R. (1924), I. L, R. 6 
Lah. 396.— IND. 


3814 ii. .] — Held: not a 

ground for allowing accused’s appeal 
against his conviction. — R. v, Bagley 
(B. G.), [1926] 3 D. L. R. 717 ; [1926] 
2 W. W. R. 613 ; 46 Can. Grim. Gas. 
257.— CAN. 

3814 iii. .] — R. v* Harrison 

(B. O.), [19281 3 D. L. R. 224 ; [1928] 
1 W. W. R, 973 ; 49 Can. Grim. Gas. 
356.— CAN. 



Vol. XIV. -Criminal Law. Cases 8820b -4048. 


8820b. Evidence suggesting normal respecta- 

bility.] — (1) Questions inviting a witness to 
make suggestions should not be put in cross- 
examinaBon, especially when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respectability, 
but which fall just short of giving evidence 
of good character. — R. v, Baldwin (1925), 
133 L. T. 191 ; 89 J. P. 116 ; 69 Sol. Jo. 
429 ; 28 Cox, C. C. 17; 18 Cr. App. Bep. 
175, C. 0. A 

Auiwtatton : — Asia (1) Befd. U. v. Coulaoii (1927), 20 Cr. App. 

Pep. lOG. 

3820c. .] — “ Good character ’* of accused 

within Criminal Evidence Act, 1898 (c 36), 
s. 1 (/) (ii), means not only general good 
character, but any claim to good character 
incidentally i)ut forward by accused. — 
K. V. Walker (1927), 20 Cr. App. Bep. 31, 
C. C. A. 

3827. Add, Annotationa : — Consd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. Mentd. R. v, 
Harris, [1927] 2 K. B. 687. 

3834. Add, Amwiation : — -Held. R. v. Noble (1928), 
20 Cr. App. Rep. 191. 

3834a. /S'. P, R. v. Noble (1928), 20 Cr. App. Rej). 
191, C. C. A. 

3835. Add, Annotation : — Refd. R. v, Dunkley 
(1926), 134 L. T. 632. 

3850a. Cross-examination of witness for de- 

fence constituting attack on character of 
accused.] — Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, wlien that is not in issue, oven 
though the object of such questions may be 
to attack the credit of the witness & not the 
character of the accused. — R. v, McObaiq 
(1925), 134 L. T. 160; 90 .T. P. 64; 42 


T. L. R. 216 ; 28 Cox, 0. O. 109 ; 19 Or. App. 
Rep. 68, C. 0. A. 

3855a. — — .] — A reference in evidence to accused’s 
previous conviction may b(‘come relevant by 
the nature of the cross-examination. — R. v, 
Lester (1927), 20 Cr. App. Rep. 25, C. 0. A. 

3924. Add, Annotat ion : — Refd. God man v. Times 
Publishing Co., [1926] 2 K. B. 273. 

3943a. — On an indictment for embezzle- 

ment evidence that, on a series of occasions 
before & after those mentioned in the 
indictment, precisely similar errors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by liiin : — Held: 
admissible to explain motives intentions. — 
R. V, Richardson (1861), 2 E. & F. 313 ; 8 
Cox, C. C. 448. 

AnnnUdions : — Consd. R. ■»’. Sicphuiis (1888), 58 L. T. 77G. 
Refd. R. V. Balls (1871), L. K. 1 (J. C. B. 1128 ; R. r. Francis 
(1871), L. R. 2 C. C. R. 128 ; R. v. Bond, I19UG] 2 K. B, 


3971. Add. Annotation : — Refd. R. v. Berg, Britt, 
Carr(^ & Lummies (1927) 20 Cr. App. Rep. 
38. 

3072. Add, Annotation : — Refd. R. v. Bateman 
(1925), 94 L.J.K.B. 791. 


3992. Add. Annotation: — Refd. Godmaii v. Time 
Publishing Co., [1926] 2 K. B. 273. 

4009. Add. Aymotaiioyi : — ^Apld. 11, v. Hewitt 
(1925), 89 J. P. Jo. 721. 

* 4009a. .] — In a charge of unlawful 

carnal knowledge of a girl under sixteen years 
of age, evidence independent of the girl s 
evidence may be given that the accused on a 
previous occasion indecently assaulted the 
same gii‘1, & the fact that a considerable time 
has elapsed since the earlier act of indecency 
affects only the weight not the admissibility 
of the evidence. — R. v, Hewitt (1925), 134 
L. T. 157 ; 90 J. P. 68 ; 42 T. L. R. 216 ; 28 
Cox, C. C. 101 ; 19 Cr. App. Rep. 04, C. C. A. 

4048. Add. Annotation : — Refd. R. v. Stuart, R. v, 
Leonard, R.. v. Maples, R. v. Tannen, R, v, 
Taylor (1927), 43 T. L. R. 715. 


PART XII. SECT. 3, SUB-SECT. 

s i. .] — The fact that a 

>orBon has on a previous occasion 
icon hoimd over may ho stated & 
proved as one of the grroiuids on which 
the witnesses to general repute believe 
the accused to be a habitual offender. 

R. V. Kumkra (1928), I. L. R. 51 All. 
275. -IND. 

sa. W/fcri is evidence of had character 
— Not statements by witness as to 
disposition rf’ demcanonr of prisoner ct’ 
prisoner's sister.] — A.-Q. v. O’LEAUy, 
11926] I. R. 446.— IR. 

PART XII. SECT. 4, SUB-SECT. 2.- -A. 

1 1. .] — R. V. Bristol 

(N. S.), U92G] 4 D. L. R. 753; 4C 
Can. Grim. Cas. 156.— CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

3920 Hi. . 1 — On a charge of 

theft evidence tending to show that 
accused has boon gimty of criminal 
acts, other than that upon which he 
has been charged, is inadrnisblblo, & 
when allowed entitles accused to a 
now trial. — U. v. Morrison (1923), 33 
B. C. R. 244.— CAN. 

392311. .] — Evidence of other 

similar acts done by accused is not 
admissible merely for the puiposo of 
proving that accused by reason of hie 
character or habits is likely to have 
committed the offence with which he 
is ohargod, but It is admissible if it is 


relevant In any other manner what- 
ever to the guilt of accused, &; it is not, 
necessary before evidence of other 
similar but unconnected acts can be 
admitted that the prosecution should 
first lay a foundation for such eyidonce 
by estabUshiug a primd facie case 
against accused, sufficient without the 
help of any such ovidonce to go to tho 
jury.— K. V. Cooper, [1923] N. Z. h. R. 
1237 ; Gax. L. R. 528. — N.Z. 

3923 Hi. .] — R. v. Dziwra (Out.). 

[1928] 1 D. L. R. 828 ; 49 Can. Crim. 
Caa. 229.— CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (b). 

3943 ii. .] — Htin, Gyaw v. R. 

(1927), I. L. 11. 6 Ran. 6.— IND. 

3943 Hi. .1— Evidence admitted 

to prove a system or course of conduct. 
—Harris v. Ii. (1927). 48 N. L. R. 
330.— S. AF. 

PART XII. SECT. 4. SUB-SECT. 2.— 
B. (e). 

3960 i. General rule.] — Evldenco 
a<lmittod to rebut a suggobtion of 
accident or mistake. — Harris v. R. 
(1927), 48 N. L. R. 330.-S.AF. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) 1. 

p J, IMsffuise as revenue officer.} 

— B. & others were convicted of the 
murder of the captain of a boat 
oontalniDg a cargo of liquor intended 
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to be illegally delivered in tho United 
States. It was luoved that B. liad 
bought a yachtnmii’H cap wii,h a widte 
toj) ornament, e(i with gold braid in 
order to give himself the upp(;aranc(* 
of a revouuo offlciT, & in concert witli 
tho others had attacked the crew of 
the boat, und(‘r the pretenee that ho 
^ Ids associates were oflieerb of the law. 
Evidence was offered by the Crown 
that B. on one occasion recontl}’^, & 
on another at a considerably earlier 
rlatc, had employed slndlar equipment 
& prricisoly tho same ruse fur tho 
purpose of d(‘colving & disarming the 
opposition of bootleggers while he took 
over their lliogal possessions : — Held : 
such ovideneo was admissiblo as tend- 
ing to establish a practice. — B\ki5Ic r. 
R., SowASH V. R., [1926] I 1>. L Jv 
11.'); 11926] S. C. U. 92; 45 Can. 

Crim. Cas. 19. — CAN. 

PART XII. SECT. 4, SUB-SECT. 2. 

B. (h) iv. 

k i. ■ — Indecent assault tuvolmny 
murder on another child ] -In reaching 
a conclusion on a cliarge of indecent 
assault. Involving murder, upon a 
little girl //eW * the jur> were 
neither hound, nor cnfitled, te shut 
their eyes to what might consider 
to have boon i>ro\ed under a charge 
of indecent assault UF)on another little 
girl, in view of tho cJt»so association in 
timo, character. & clrciirastanwB of 
the Incidents alleged with regard to 
tho two charges. — H.M. Advocate v. 



Cases 4129a— 4222a. English anjd Empire Digest Supplement. 

4129a. Statement by wUe — In absence of husband.] 1 K. B. 99. Refd. R. v. Coulson 

—A statement by deft.’s wife to third persons (1927), 20 Or. App. Rep. 106. 

is not evidence against deft, on liis trial of 4199. Add. Annotations : — Distd. R. v. Whitehead, 
the facts therein contained, but may be [1929] 1 K. B. 99. Refd. R. v. Coulson 

given in evidence with his remarks on them ^^27), 20 Or. App. Rep. 100. 

when it is repeated to him. — R. v, Finden 4216a. .] — On the trial of an indictment 

(1920), 19 Cr. App. Rep. 144, C. C. A. corruptly giving or receiving a gift, a 

4129b. Statement by co-defendant — In answer paper found on accused, which may refer 

to questions by police.] — (1) A statement to the bribery charged, is admissible in 

relative to a pending charge, obtained in evidence against him. — R. v. CHESsmBE, 

the course of a question addressed by a police Lucas BoWom (1927), 20 Cr. App. Rep. 

olTicer to a person under arrest on that charge, 47, 0. C. A. 

is not a voluntary statement. 4222a. .] — (1) A disorderly house at common 

(2 ) Such a statement is not evidence jg house which is so conducted as to 

against a co-deft., but if the jury have been violate law & good order, 

adequately warned on that point the ct. will (2) Letters, if found in such a house 

not interfere on the ground of an ambiguous referring to unnatural practices, may be 

sentence in the summing up. — R. v. Turner given in evidence against a person charged 

(1926), 19 Cr. Ai)p. Rep. 171, C. C. A. with keeping such a house. — R. v. Ber-g, 

4189. Add. Citation 27 Cox, C. C. 610. Britt, Carr^: & Lummies (1927), 20 Cr. App. 


4194. Add. Annotations : — Distd. 


BieicKRSTArF, (1926] S. C. (J.) 65. — 
SOOT. 

PART XII. SECT. 4, SUB-SECT. 2. 

B. (h) vUi. 

4062 xiv. .]— A person 

necuHod of obtain] ntf poods on false 
jjr(5t^n(;eH from li. & S. was convicted 
on thcj two coimtH. The jind/onoc con- 
faisted, in the It. case, -of representations 
that accused ^\as a bank ollteer, at a 
certain place, was b)W in cltjtbes ifi was 
about to take a holiday, & pirmp an 
asKuincd nuinc* ; in the S. case, accused 
^vTote a bittin* with similar false state- 
lueiits of IdH name employment- & 
statlnp that h<? dc^sirod to obtain 
jiorsonal re(iuircmeutH, as was about 
to be married. .SubseinieutJy accused 
called & obtained poods at .S.’s ware- 
house. 'J’ho Ktatemciits as to t-ho 
Jioliday & the maiTiupc wore not proved 
to be untrue. Accused wrot-c a similar 
letter to M., but it was not show n that 
he obtained poods there, Atjcuscd 
also obtuJiitJd credit from F. Tin; only 
false representation to F. was the 
pivinp of the false name . — Held : 
civideiKte of the ropreseut/ations to M. 
it F. Avas riphtly admitt-cd on the 
question of int<*nt. — 11. v. Ukynolos, 
11927 J S. A. IS. n. 228.— AUS. 

4062 XV. Similar crime 

ahroaUA — In an indietment the charpes 
apainst aceusefl wero that, huvinp 
conceived a fraudulent selieino lor 
obtaminp money from the public in 
Scotland A elscwhore by means of 
eouiitei’felt drafts, lie (a) on Sept. 21, 
1927, uttered m a bank in Dundee a 
forped document which ^mrported to 
be a draft of a liuanee co. m New Y ork, 
& (5) on Sept. 28, in the same bank 
protended, by telephone from London, 
that the draft was poniiiuo. The 
indictment further charged accused 
wdth pretending. In pursuance of the 
scheme, in an hotel in Drussels, in Oct., 
that a forged doomuout w^as a ponumo 
draft of the same finance co. : — Held : 
wdillo adinitt-edlv the incident in 
Bolpiiun could not bo mo, do the subject 
of a substantive charge, that iiicideut 
eSc the enme charged w'ere sufllciently 
closely connected to mbnit of evidence 
relating to that inciilcut bobip used by 
the jiroseeution for the pm’poso of 
supporting the other cliarpos,— H.M. 
Advocate v. Josisim, 11929J S. C. (J.) 
55. — SCOT. 

PART XII. SECT. 4, SUB-SECT. 5. -A. 

4129a i. Statement by wife — In 
(dmnee of husband.] — A statement 
made by the wife of accused was 
handed to him at ids own request, ic, 
lie admitted the siguaturo w'os that of 
ids wdfe, & made the remark, “ I did 
not think she would lot mo down like 


R. V. Wliitehead, Rep. 38, C. 

I tlds. Anyhow, it Js not true I wus 
sacked from. ... 1 pot testimonials 
from both xdaces when 1 left ” : — 
Held : an ncknowlcdpment of the trutli 
of the fitatonieiit In w'holo or in part 
miglit bo inferred, & the contents of 
the statement were proi)erly submitted 
to the jury, the question of adndssion 
or not of the truth of the contents being 
left to them. — R. v. Guiaa, I1926J 
N. Z. L H. 781.— N.Z. 

t i. .1 — R. 1?. Bhown (Sask.), 

[19271 4 D. L. K. 779 ; [1927] 3 

W. W. It. 335 ; 49 Can. Cnm. Gas. 37. 
—CAN. 

PART XII. SECT. 4. SUB-SECT. 6. -C. 

4147 i. Should he excluded 

iniless fiome evidence of admission by 
accused.] — It is only when ae-cused, 
by “ word or conduct, action or 
(Iciiicanoui*,” has accepted what they 
contain, to the extent that he does 
BO, that statements made by other 
jiersons in bis presonee have any 
evidentiary value. — Stein v. R., [1929J 
1 D. Ti. R. 143; 50 Can. Criin Gas. 
311 ; 11928J S. C. R. 553.— CAN. 

PART XII, SECT. 4, SUB-SECT. 5.- E. 

4176 ii. .1— Applt. & 

twenty -one others wero convicted of 
faction lighting within Act 11, 1896. 

In the course of the fight a native w as 
stabbed & subsequently died. At 
least a qua,rter of an liom after he was 
wounded be stated that it was applt. 
who had wounded him. The magis- 
trate admitted evidence of this 
statement as iiart of the res yestvb &, 
in consequenco thereof, sentencoil 
applt. to 18 months’ imprisonment 
with hal'd laboiu', none of the other 
accused receiving more than 6 months : 

— Held : the statement was not iiart of 
the res yestee & was w rongly admitted. 

— Kawuea V. It. (1929), 50 N. L. It. 
39.-8. AF. 

PART XII. SECT. 4, SUB-SECT. 6.— B. 

4200 viii. .] — On a charge of 

incest there was evidence of prosecutrix 
having com]>lamed to her stepmother 
six days after the alleged crime was 
committed, & further evidence of 
prosecutrix & her sister was ailow^ed 
in that two days later she had com- 
plumed to her sister of the crime : — 
Held : evidence of the stal^ornouts made 
by prosecutrix to her sister eight days 
after the ooeurrenco when she had had 
ample opportimity to complain before, 
was inadmissible, & by its admission a 
substantial wrong was done to accused, 

& thei-e should bo a new trial. — R. v. 
Proteau (1923), 33 B. O. Ii, 39.— 
CAN. 

q 1. .] — Upon appeal from 
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a conviction for rape it was argued 
that evidence of a complaint, made 
by complainant to her husband many 
horn's after the alleged offence, was 
improperly admitted, she having had 
earlier opportunities to complain to 
others, though not to her husband : — 
Held: It was for the trial judge to 
decide whether the complaint was 
made in circumstaueos which rendered 
it properly admissible — the material 
point was whether it was made on the 
iii*st reasonable opportunity — & the 
judge found that it would not have 
been reasonable for the woman to 
have complained to other persons. — 
K. V. Hill. 11928] 2 D. L. 11. 736 ; 49 
Can. Grmi. Gas. 161 ; 61 O. L. ii. 645. 
—CAN. 

4209 vi. .] — R. V. Stone- 

ITOUBE & Pasquale, [1928] 1 D. L. 11. 
506 ; [ 1928] 1 W. W. R, 161 ; 49 Gan. 
Grim. Gas. 122; 39 B. 0. 11. 279.— 

CAN. 

PART XII. SECT. 4, SUB-SECT. 7. 

4221 iii. .] — It was objected that 

the trial judge improperly roeoived m 
evidence a book foimd in prisoner’s 
house, entitled “ Theses & Statutes of 
the Third (Commuuislic) International 
of ISIoBCOW,” published in the interests 
of an organisation with which prisoner 
had voted to amalgamate : — Held : 
tlic evidence was admissible. — K. v. 
MuLacjilan (1923), 56 N. S. R. 413; 
41 Can, Grim. Gas. 249. — CAN. 

4232 i, Musi be inaicrial — Charge of 
acts of gross indccerwy — Evidence of 
jmsseasion of lewd pictures — AdmiUai 
on general issue.] — Upon a charge of 
gross indecency, evidence that indecent 
photographs were found hi accused’s 
possession is not admissible, unless 
there is some specific connection 
between the articles & the participa- 
tion of accused in the crime. — R. v, 
Davis, 11925] App. D. 30. — S. AF, 

PART XII. SECT. 6. SUB-SECT. 1. 

1 i. Actual words <£: not substance 
of confession should he given.] — The 
ct. ought to ascertain as far as possible 
the very words spoken by accused who 
is said to have confessed. There is 
no rule of law which prooludcs the ct. 
from holding that a confession has been 
proved oven in cases whci’o the evidence 
gives the substance, though not the 
actual words of the statement made by 
accused, if the ct. believes that evi- 
dence. — N ur Alt V. 11. U924), I. L. U. 
5 Lah. 140.— IND. 

I ii, .] — It Is not the law that 

the statement of accused must be 
rejected if not in his ipsissima verba, 
but it is a matter for consideration 



4276a. Preliminary examination.] — 

B. V. Tuttle, No. 2204a, ante, 

4279. Add, Annotation : — Apld. B. v, Tuttle (1929), 
140 L. T. 701. 

4286* Add, Annotatiom : — Apld. B. v. Tuttle 
(1929), 140 L. T. 701. Mentd. B. v. Smith, 
[1924] 2 K. B. 194. 

4308. Add. Annotation : — Retd. Nadan v. B., 
[1926] A. C. 482. 

4317a. .] — The fact that an accused 


Vol. XIV. — Criminal Law. Cases 4275a — 4361b. 

person makes a voluntary confession with- 
out a caution does not exclude its 
admissibility at the trial. — B. v, Pattison 
’ (1929), 21 Cr. App. Bep. 139, 0. C. A. 

Q 4351. Add, Aiinotation: — Refd. B. v. Turner 
(1920), 19 Cr. App. Rep. 171. 

4351a. .] — B.r. Booker, No. 8793a, 

,, post. 


4129b, ante. 


by tho Judge in arriving at his decision i 
08 to tho admission or not of the state- 
ment.— A.-G. V. M‘Cabe. [1927] I. ll. 
129.— IR. 

d. Previous toritten statemeni incm- 
siste7U loUh prisoner's evidence cU 
trial.] — Held : odinlsslblo. — A.-Q. v. 
Mukkat. [192«] I. li. 20«.~IR. 

se. Statement incvlpatinff eo-prison- 
ers.] — Thi*co applts. together with a 
woman wore convicted of tho cnino 
of murder. After arrest the woman 
had made a statement inculpating 
applts. under w’hose eompulsion she 
said she had been acting ; — Held : tho 
statement was not a confession, & had 
been improperly iidmlttcd in evidence 
against applts. — H. v. Camank, [1925] 
App. D. 570.— S. AF. 

sf. Statement overheard in cells.] — At 
tho trial of four pemons, on charges 
including a charge of murder against 
three of tho number, a police -otliccr, 
who had hecii on duty on the morning 
after tho murder at the ofllco in which 
tAvo of t-he persons charged w'ore being 
dclaiiicd, gave evidence. He deponed 
t.hat prisoners wore shouting to each 
other in the cells to see wdio was lu. 
Ho was then asked by counsel for the 
Crow'n, “ What did you hear ? ’ 

JJeUl : tho question must be dlsallowc'd. 
— H.M. Advocate v. Keen, [1920] 

S. C. (J.) 1.— SCOT. 

Bg. What amounts to — Under 1917 
Act (c. 31), 8. 273.]— Tho test to bo 
applied in determining whether a 
statement made hy accused is a con- 
fession within 1917 Act (c. .31), s. 273, 
is whether the acknowledgment of 
guilt on tho port of the accused is such 
that, if made in a ct. of law. it would 
have amounted to a plea of guilty. — 
11. V. Beukkr, [1929] App. U. 107. — 

S. AF. 

PART XII. SECT. 5, SUB-SECT. 2. 

oi. .1 — Whore a magistrate 

translated what ho had written down 
I/O accused, who acknowledged it to 
bo correct & affixed his thumb im- 
pression : — Held : tho confession w'as 
admissible, any defects in the mode of 
recording it being cured by Code of 
Criminal Procedure, s. 533. — 11. v. 
Deo Hat (1922). I. L. 11. 45 All. 100.— 
IND. 

PART XII. SECT. 6, SUB-SECT. 3. 

t (p. 408) i. .1 — Tho evidence of 

a Judgment debtor on an oxamination 
for discovery in aid of execution Is 
admissible against liim on a subsequent 
criminal charge, unless he at the time 
objected to answer on the ground that 
his answers might tend to incriminate 
liim. — R. V. Nozaki. [1926] 4 D. L. R. 
9^; [1926] 3 W. W. R. 332; 46 

Can. Crim. Cas. 168 ; 37 B. C. R. 305. — 
CAN. 

yi, Siibsequent charge of per- 

jury.] — At the preliminary hearing of 
another charge, accused, who was in 
custody, was questioned by tho 
magistrate, when asking for an adjourn- 
ment. He was not represented hy 
counsel. & had not offered himself as a 
witness or been sworn, & his answers 
were not taken down in writing. At 
the trial accused was questioned as to 


alleged admissions to the ma^strato I 
& ho denied them. His denial was 
tho subject of tho perjury charge 
Held : the conviction lor perjury 

should bo quashed. — R. v. Ciesi.enski, 
[1924] 1 W. W. R. 82 ; 41 Can. Cnm. 
Cos. 195.— CAN. 

PART XII. SECT. 5, SUB-SECT. 4. 

4303 X. .] — ^Neither tho fact 

that accused was not cautioned before 
making a sthtoment to a person in 
autliority, nor tho fact that it was made 
in answers to quostions put by a police 
officer, is Riifflcicnt to rciidor it Iti- 
admissiblo in law. but they arc cir- 
cumstances which tho Judge should 
consider in exercising his discretion to 
exclude or admit the statement.— 

R. V. Kooten, [1926] 4 D. L. R. 771 ; 
[19261 1 W. W. R. 178 : 46 Can. Cnm. 
Cas. 159 ; 35 Man. L. B. 401.— CAN. 

4303 xi. .] — Held: ovidcnco as 

to a voluntary 8t.atemont made by 
prisoner to tho police, after being 
cautioned, was admissible), although 
the* clTect of tho statonient was to 
Indicate tho previous bad character 
of accused. — H.]^r. Advoi'atk r. 
M‘Fadybn, [1920] S. C. (.1.) 93. 
SCOT. 

4303 xii. .] — R- *'• HAGEnup 

(Sask.) (1927), 48 Can. Crim. Oas. 95.-'.- 

CAN. 

4303 xui, .1 — Boisseau v. R. 

(1927), 49 Can. Crim. Cas. 222 ; Q. R. 
43 K. B. 105-— CAN. 

4303 xiv. Effect of retraction.]— 

A retracted confession is admissible 
in evidence, but should have no weight 
attached to it luiless it is corroborated 
in material jiarticiilars, or tbc ti'ibimal 
comes to the conclusion that tho state- 
ment as a whole is a truUiXul statoinout. 
In cither of these cases the retracted 
statement must he given full weight, 

& may bo used against a co-accused. - - 
SlIEONAIlAIN STNQH V. R. (1928) ,1. b. R. 

S Pat. 202.— IND. 

8 (p. 412) i. .1-— If based on I 

an admission or confession to the police, 
when they wore intoiTogating accused, a 
conviction on a summary trial will bo 
sot aside, unless it can be proved that 
accused made the admission or con- 
fession voluntarily. — R. v, Wahd 
(1924), 41 Can. Cnm. Cas. 418. — CAN. 

b (p. 412) i. Though not in 

acetused's native tongue — Confession read 
, over ex'plained.]—n. Ivanchuk 
(Alta.), [1929] 1 D. L. R. 279 ; 50 
; (>n. CTiux. Cas. 405.- CAN. 

1 4311 vl. .] — A oonfoRsion made 

5 to any person under tho iniluence of 
j a promise or threat hold out by a person 
) in authority, calculatAJd to induce the 
. confession, is inadmissihlo. imlcBS it 
} be clearly proved to the satisfaction of 
tho judge, whose duty it is to decide 
tbc question, that the promise or throat 
did not operate upon the mind of tho 
; accused, & that tho confession was 
voluntary. — R- Treanou, R» 

‘ Flood. R. o. Treanor, R. v, Kelly, 

I 119241 2 I. R. 193.— IR. 

7 4311 vii. Made under influence 

1 of mental Booiikr 

0 (Alta.), 11928) 4 D. 1*. R* 790 ; [1928] 
t 3^ W. R. 203; 60 Can. Crim. Cas. 
0 271. — CAN. 


PART XII. SECT. 5, SUB-SECT. 5. 

4326 I. Before accused is in custody — 
Inquiries as to offences may be made — 

A riswers admissible in evidence — Caution 
not necessary.]— ii. v. Kooten, J1920] 

4 D. Ii. R. 771 ; [1920] 1 W. R. 
178; 40 Can. Crirn. Cas. 159; 3.) 

Man. L. R. 461.— CAN. 

4326 li. 1— 

is not tho law that a statement must 
bo excluded on the solo ground that 
either tJio statement was made in 
answer to questions put by a police 
offletT to accused, or that it was made 
without a caution having been iiret 
administered. It is a matter for the 
judge t(» decide whether, in his dis- 
erelion, he will admit tlio sbitenient or 
not, liaving regard to all the circiim- 
stauees, observing tho legal roouire- 
1 ment that tho statement shall he 
voluntary, though not nf'cessarily 
voliintoorod.— A.-(i. v M‘Cabe, [1927 J 
1. K. r29— IR. 

4326 iii. 1 — 

Where a statement made by accused, 
at the time suspected but not then 
arrested, to a xioUco officer was freely 
ik. voluntarily made : — Held : tho fact 
that Biicb officer failed to caution 
ncciis(*d did not render tho htatcineiit 
inadinissiblo. — R. e. Bauli.v, 1192(>] 
App. I). 450.— S. AF. 

4336 xvi. T: .]— A 

statciiH'nt made to the polieo by a 
])oy, b(*lAVccn slxtoen & seven teon 
years of age, detained on suspicion of 
inurder, not admitted, in view of the 
yontli of accused, his abnormal 
plivsieal Ik ment-ul condition at tho 
t.nne he made the statement, a donbt 
as to tho adequacy of tho warning 
given by the TK>Iicc. the fact tiiat lie had 
not the benolit of the aUviee of a law- 
ag('nl, & tho fact that the stateini'nt 
had followed upon a conversation witli 
an inspector in which qneslJons put 
to aeeused had some bearing on the 
sul)j(*et-mattev of tho cliarge -—ll.M. 
Advopate V. Aitken, [19201 b. C. (.1.) 
83.- - SCOT. 

4336 xvil. • i 

stalement made to the polieo by a 
man detained on suspicion of murder, 
ill reply to a question addressed by oni' 
police officer to anotlier, not adinilAed. 
as prisoner niiglit have tlionght that 
the question was addressed to 1dm, 
& his statement could not be regarded 
08 voluntary.— Jl.M. Advo(\\j^< r. 
LiesT'.u, 11920] S. C. (J.) 88 — SCOT. 

4336 xviii. — Burdin 

of eMablishino voluntary character of 
statement on Crown..] —li. 

[19271 3 D. L. P. 180 : 11927] b. C, P. 
258 ; 48 Can. Crim. Cas. 120. CAN. 

4336 xix. ^ 

burden rfisc^rfired.]— S ankev r. 1|., 
[1927] 4 D. L. K, 245 : I >‘^7] S C. K. 
430 ; 48 Can. Crim. Cas. 97.— CAN. 

PART XII. SECT. 5, SUB-SECT. 6.— A. 

4380 xiii. .]— Where the village 

panch told aceuseil that the tioith 
had come out, & that he had better 
say what ho kni'W, 

upon confessed his guilt : —// eld . tho 
confession was luadmissiblc ffi evidence. 

KuNTA Smunni li.. (1928), 1. L. R. 

8 Pat. 289.— IND. 
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Oases 4367a— 4764a. English and Empire Digest Supplement. 


4357a. Form of statement.] — R. v, O’Dono- 

GiiUE, No. 82 (56a, post, 

4526. Add, Annotation : — Consd. Minter v. Priest, 
[1929] 1 K, B. (i55. 

4534. A dd. Annotation : — ^Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4588. Add, Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 098. 

4600. Add, Annotations : — Mentd. Britannia Hy- 
gienic Lrfinndry Co. v, Thornycroft (1925), 
94 L. J. K. B. 858 ; The Paludina, [1925] P. 
40. 

4620. Add, Annotation : — Refd. Shapiro v. La 
Morta (1923), 130 L. T. 622. 

4645. Add. Annotation: — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 580. 

4650. Add, Annotation: — Consd. Pointon v. Cox 
(1926), 136 J.. T. 506. 

4650. Add. Citation : — 1 Leach, 300, n. 

Add. Annotation: — Refd. R. v. Elworthy 
(1867), 37 L. J. M. 0. 3. 

4692. In the oross-rcf(irence following this case, 
for “ Sec Part XX TIL, Sect. 1, sub-sect. 1, 
Q. (5), postr read See Part XXXIII., 
Sect. 1, sub-sect. 1, Q. (6), post.*' 

4705a. Duty of counsel — To apply for leave to 
cross-examine as to character.] — Wlien 
counsel for the i)rosccution proposes to 
e.ross-c'xatnine prisoner on (diaracter, under 
Criminal Evidence Act, 1898 (c. 36), s. 1 ( / ), 
it is desirable' tlia-t he should make an express 
aj)plication lt>r leave to the judge before 
lirooeeding to that line of cross-examination. 
--K. V. McLean (1926), 134 L. T. 640, 
C. C. A. 

4705b. To refrain from cross-examining as to 

character.] —R. v. Dunkeey, No. 4734a, post, 

4711a. .]^B-. V. Baldwin, No. 3820b, 

ante, 

4712. Add, A nnoUdion :— Consd. R. v. Baldwin 
(1925), 133 L. T. 191. 

4712a. Cross-examination tending to show 


accused likely to commit offence charged^]— 

R. V. CouLMAN, No. 3156e, ante. 

4715. Add, Annotations : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632 ; R. v, McLean (1926), 
134 L. T. 640. 

4716. Add, Annotation : — Distd. R. v. King (1927), 
20 Cr. App. Rep. 158. 

4733. Add. Annotation : — ^Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4734a* Suggestion that witness deliberately 

committing perjury.] — (1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a griovauce against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c. 36), 
o. I. ( / ), so as to render cross-examination of 
prisoner as to character admissible. 

(2) Even where such a line of cross- 
examination is admissible in law, counsel for 
' the prosecution should refrain from adopting 
it, unless tlie circumstances are such as to 
make it appear to be a positive duty on his 
])art so to cross-examine. — R. v. Dunkley, 
11927] 1 K. B 323; 96 L. J. K. B. 15; 134 
L. T. 632 ; 90 J. P. 75 ; 28 Cox, <J. C. 143 ; 
19 Cr. App. Rep. 78, C. C. A. 

4735. Add. Annotations : — Refd. R. r. Dunkley 
(1926), 134 L. T. 632 ; R. v. McLean (1926), 
134 L. T. 640. 

4742. Add, Annotation : — Refd. R. v, Dunkley 
(1926), 134 L. T. 632. 

4747. Add. Annotation : — Refd. R. v, Dunkley 
(1926), 134 L. T. 632. 

4748. Add. Annotations : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632 ; R. v. McLean (1926), 
134 L. T. 640. 

4749. Add. Annotation : — Refd. R. v, Dunkley 
(1920), 134 L. T. 632. 

4750. Add. An7iotation : — Refd. R. v, Dunkley 
(1926), 134 L. T. 632. 

4764a. Grievous bodily harm.] — Upon 


PART XII. SECT. 6, SUB-SECT. 6.-- 

C. (b). 

q i. .1 — A collcoUtiff & an assis- 
tant. “ pancharget *’ ar« persons in 
anthorit.y within Kvlilenoe Act, s. 24, 
when thry have taken an important 
part in Uiu inquiry into the circum- 
st.ance8 of tho commission of the 
olTonee. — It. v. Ganesh Chandua 
Goldau (1922), 1. L. Jl. 60 Calc. 127.— 
IND. 

PART XII. SECT. 6, SUB-SECT. 1. 

4540 iii. .]— In a criminal prose- 

cution the charge against accused must 
bo proved absolutely. If there is a 
rimsonable doubt the conviction must 
be quaslu'd. — It. v. DkRIiy (1924), 42 
Can. Criru. Cas. 162.— CAN. 

4540 iv. -.] — R. V. Myers (Ont.) 

(1928), 50 Can. dim. Cas. 350. — CAN. 

PART XII. SECT. 6, SUB-SECT.' 2. 

c i. .] — Whore, on a 

charge of unlawfully wounding a 
certain person with Intent to maim or 
disable him, tho Crowm jiroves that the 
accused discharged a fii*earm in the 
direction of a crowd of persona & 
wounded the person named, it 
OHtablisbea its case, ik, tho nnvs then 
shifts to the accused to satisfy the ot. 
that it was either an accident or that 
he did not intend to wound. — 11. v. 
Smart, [1927] 3 W. W. R. 753 ; 49 
Can. Crim. Cas. 75 ; 23 Alta. L. R. 
349.— CAN. 


PART XII. SECT. 6, SUB-SECT. 3.— B. 

4610 i. SufflcUincy of proof — Question 
of fact for jury.] — The question of 
Intent IS for tho jury & not for the 
Crown. — R. v. McLaohlan (1923), 59 
N. S, K. 4 1 3 ; 41 Can. Criru. Cas. 249. — 
CAN. 

4620 i. Whether special iiiterd must 
be proved — In tnalicious damage to 
property.] — R. v. Masrabign, 11924J 
App. D. 11.-5. AF. 

PART XU. SECT. 6, SUB-SECT. 4.— C. 

sm. Mailer for discretion of court .] — 
Act 31 of 1917, 8. 25H (1), which makes 
prrrvlsion for the taking of evidonoe 
on oommlssion in criminal proceedings. 
Is permissive & confers on a superior 
ct. the discretion, whether, under the 
ciroumstanoes of any partloular case, 
it is in the interest of justice to havo 
the evidence of a witness taken on 
commission or not. — R. v. Levy, [19291 
App. D. 312.— S. AF. 

PART XII. SECT. 12, SUB-SECT. 1. 

b i. Policemen or spotters — Sale 

of intoxicating liquors.] — K. v. Can- 
omLA, [1928] 2 D. L. li. 783 ; [1928] 
1 W. W. R. 852 ; 60 Can. Crim. Cas. 
48 ; 37 Man. L. 11. 315.— CAN. 

fl i. Informer.] — Harris v. R. 

(1927), 48 N. L. R. 330.— S. AF. 

PART XII. SECT. 12, SUB-SECT. 2.— 

A. 

b i. Can he. compelled to furnish sped- 
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men of handwriting.] — A witness, in a 
criminal trial, though ho bo accused 
testifymg on his own behalf, while under 
cross-examination may he ordered to 
mute certain words dictated to him, & 
when aooused is the witness an effect 
of such writing may bo that a lott^cr, 
otherwise unproved, is admitted in 
evidence against him. — R. v. Whit- 
taker, [1924] 3 D. h. 11. 03 ; 2 

W. W. R. 700 ; 42 Can. Crim. Cas. 162. 
—CAN. 

g i. Breach of city hyc'law.] 

— K. V. Hart (1891), 20 O. R. Oil.— 

CAN. 

4695 i. May he cross-examined .] — 
A.-G. V. MuiutAY, [1926] I. R. 280. — 

IR. 


PART XII. SECU 12, SUB-SECT. 2.— 


4756 ii. — .] — Tw'o prisoners, 

tried together on one complaint, each 
gave evidence under Criminal Evidence 
Act, 1898 (c. 30), 8. 1. In tho opinion 
of the judge tho ovldenoo of nolthor 
incriminated the other : — Held : neither 
was entitled to cross -examine ttie 
other, such right of cross-examination 
being limited to the case where. In the 
opinion of the judge, the evidence 
given incriminated, or tended to 
incriminate, tho fellow prisoner. — 
Gemmbll & M*Padykn ?». I 
[14)28] S. C. (J.) 5.— SCOT. 
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an indictment for inflicting grievous bodily 
barm, the wife of prisoner must not be called 
as a witness for the Crown. — R, v. King 
(1925), 19 Cr. App. Rep. 34, C. C. A. 

4770. Add* Annotation : — Refd. Statham v* Sfcat- 
harn, [1929] P. 131. 

4818. Add. Annotation : — Consd* R. v. Bailey, 
[1924] 2 K. B. 800. 

4824a. .] — R. V* Stevens (1913), 

135 L. T. Jo. 442 ; 9 Cr. App. Rep. 132. 

4826a. .] — ^Appct. was convicted 

of unlawful carnal knowledge of a girl under 
thirteen, & was sentenced to three years* 
penal servitude. The girl, whoso age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence “ by some other material evidence 
in support thereof implicating the accused.** 
The only corroboration of the child’s testi- 
mony was the evidence of an older girl to 
whom she stated her version of what had 
occurred immediately after the alleged offence 


had taken place : — Held : corroboration 
must not only connect, or tend to connect, 
the accused with the crime, but must come 
from an independent quarter, & the evidence 
of the older girl originated from prosecutrix 
herself. — R. v. Evans (1924), 88 J. P. 196 ; 
18 Cr. App. Rep. 123, C. C. A. 

4826b. .]-~Oorroboration of the 

unsworn evidence of a child must bo 
“ material evid(3nce implicating accused.” — 
R. V. Stanley (1927), 20 Cr. App. Rep. 58, 
C. C. A. 

4878a. .] — R. v. Smith, No. OOCOa, post 

4891. Add* Annotation : — Refd. R. v. Beebe (1925), 
133 L. T. 730. 

4900. Add. Annotation: — Consd. R. v* Beebe 
(1925), 133 L. T. 730. 

4902. Add. Aimoiaiions : — Consd. R. v* Beebe 
(1925), 133 L. T. 736. Refd. Statham r. 
Stalham, [1929] P. 131. Mentd. R. v. 
Brixton Prison, FJx p. P<‘rry, [1924] 1 K. B. 
4.55. 


PART XII. SECT. 12, SUB-SECT. 3.— 
B. 

B i. Children Act, 1908 (c. G7) — 

Whether competent — Offence involving 
bodily injury. I — A man was tried upon 
a charge of using certain lewd, indecent 
& libidinous practices towards a giil 
aged six : — Held : an offence involvmg 
bodily Injury to the chUd witliin the 
above Act, although no actual physical 
hurt had been done to her, U the wife 
of accused could under that Act & 
Criminal Evidence Act, 1898, be caUod 
& exaralnod by the Crown as a witness. 
— H.M. Advocate v. Lee, [1923] S. C. 
(J.) 1.— SCOT. 

s ii. -.1 — A man was 

tried upon Indictment for strikmg at, 
& attiiinptlng to cut witli a razor, a 
child aged six weeks : — Held : an 
offence involving bodily injury to the 
oliild witJiin the above Act, although 
the child had not been physically 
injured or actually touched, & the wife 
of accused could he calhal exairiiiiod 
by the Crown as a vvitnoss. — U.M. 
ADVorA'fE V. Macpuie, [1926] S. C. (J,) 
91.— SCOT. 

PART XII. SECT. 12, SUB-SECT. 4.— B. 

a 1. Criminal Code» 8. 1003.1 — 

K. V . Gemmill (1924), 43 Can. Grim. 
Cas. 3 60.-- CAN. 

f i. .] — Prisoner was 

indicted for an indocent assault on a 
girl under thirteen. At the trial there 
was admitted the unsworn testimony 
of the child alleged to have been 
assaulted & of two other children of 
tender years, & the evidence of the 
mother of the girl that she had asketl 
the child what she was crying about, 
& that the child’s reply was a complaint 
of prisoner’s conduct to her : — Held : 
(1) the unsworn testimony of a child 
of tender years could not bo corro- 
borated by the unsworn testimony of 
any number of such children ; (2) the 
answers of the girl to her mother's 
questions were not evidence of the 
facts complained of, & could not con- 
stitute corroboration of those facts. — 
R. V. COYIJC, [1926] N. 208.— IR. 

-.1 — panel was tried 

before a sheriff & jury upon an indict- 
ment which set forth certain lewd. 
Indecent & libidinous practices towards 
a boy six years of age. The boy gave 
evidence In support of the charge, & 
bis father & mother deponed to the 
condition of his person & clothing 
shortly after the oflfenoe, &, also, to the 
statements which he had made to thorn 
de recenti* The sheriff charged the 
jury that the evidence was sufficient 


in law to entitle them to convict, & 
the panel was convicted. On appeal : 
— Held : the boy’s evidence was 
suffloiently coiToborntcd in law l>y the 
evidence of his parents, & evidence of 
Btatemeuts made by a victim de rt cenii 
afforded corroboration of that victim’s 
evidence. — M'Lemnan v. H.M. Advo- 
cate, 11928] 13. C. (J.) 39.— SCOT. 

n i. S* I*. R. V. Lamond, [1926] 1 
D. L. R. 826 ; 4.> Can. Crim. Cas. 200 , 
58 O, L. H. 264.--CAN. 

PART XII. SECT. 13, SUB-SECT. 1. 

r i. The question whether 

a witness is an accomplice is one of 
fact for the jury, after the judge has 
instructed them as to what constitutes 
an accomplice & has decided that tlitjre 
is ovidenoo from which the 3 ury cun 
reasonably infer that the witness 
comes withm that category. — R. v. 
Gallagher, [1924] 4 1). L. R. 1059; 
3 W. W. R. 357.— CAN. 

4828 ii a. P. R. v. Rodgers (Out.), 
11926] 4 I). 1j. R. 609 ; 46 Can. OTlni. 
Cas. 372.— CAN. 

4828 ii b. N. P. R. v. Handel (Ont.) 
(1927), 47 Can. Crim. Cas. 266. —CAN. 

0 i. Person giving bribe.] — A. & K. 
wcj*e chaiged with conspiring to obtain 
money from C. by unlawful mcan'^. 
The Crown case was that pi'lsoncrfo had 
conspu'od to obtain, & bad obluiiiod, 
a lai-ge sum of money from 0. as a 
bribe to refrain from taking cnrnmal 

E roceedings against C. or his daiighlei, 
oth of whom gave evidence for Uie 
Crown. Accused denied having asked 
for or received any money : — IJUd : C. 
was not ail accoinpliC(‘. — R. r. Olhot.m 
& Mcl’HEKeoN, 11925] V. L. R. 377 ; 
47 A. L. T. 10 ; 31 Argus L. R. 228. — 
AUS. 

BO. Person implicated in crime — 
Whether as principal orlacccsaory .] — A 
person implicated, either as principal 
or accessory in the crime under 
investigation, is an acoomplloe ” 
within the rule. — A.-G. v. Lineuan, 
[1929] I. R. 19.— IR. 

Bp. Person cognisant of act of accused.] 
— A witness, whose evidence had been 
admitted as corroborating a girl, was 
shown to have known of the act of 
oeousod & to have assisted him to 
procure certain drugs to ho used to 
bring about a miscarriage, but there 
was no evidence to show he knew of 
the girl’s age : — Held : there was no 
ovldenoe to show that the witness was 
on accomplice & the Judge was right 
in not directing the jury that ms 
evidence was not corroborative. — R. 
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:ll, [1927] S. A, S. R. 287. 

—AUS. 

PART XII. SECT. 13, SUB-SECT. 4.— A. 

sq. Whether evidence corroborates — 
Functions of judge d- jury.]— It is a 
preliminary question of law for the 
judge to dcLermino whether there is 
any evidence that doc-j corroborate 
the story of the approver, so far as tlie 
complicity of the acciisi'd is cjoncerned. 
The judge must not tell the mry that 
such or such witness does m fact 
corroborate the approver. Tliat is 
the function of tb(i jury &c depends 
upon whether they Isdievo tlio witness 
or not. - l-{Eii\Ti Mohan Ciiakavauty 
V. K. (1928), 1. L. J{. 56 Calc. 150.— 
IND. 


PART Xn. SECT. 13, SUB-SECT. 4.— B. 

4891 xi. .] — V\. V. Davtdhon 

(1925), 41 Can. Crim. Cas. 311. —CAN. 

4891 xii. .] — After trial before 

a judge & jm‘y, deft, was convicted 
of the offence of stealing cattle. The 
cattle were in fa(jt stolen — the defence 
w'as that d»dt. was not. the thief. Tho 
only cvidcrico ago-mst (hfft. was the 
testiinonv of an uccoinpiice, one L. ; 
&, the trial jiulgo, in charging the jury, 
told them that if they agreed that there 
w^as no evidence, but that of an 
accomplice*, it w'as not safo to convict 
upon tljat, but if they were satlsfled 
they might convict : -Held : the jury 
were proiierly diroc.tcd. — R. v. Skblly, 
11928] 1 JJ. L. R. G19 ; 49 Can. (’rim. 
Gas. 179 ; G1 O. L. R. 497. - CAN. 

490411 a. S. P. U, v. Uodoerh (Ont.), 
[192(.! 4 D L. R. G09 ; 4G (Jan. Oim. 
Cas. 372.— CAN. 

4904 xii. ] — R. v. Swrrzicit 

(Ont.) (1925), 45 ("an. Crim. Cas. 377 — 

CAN. 

4904 xiii. .] — A charge cannot 

ho said to be established nnuely on the 
imsnported ttvstimony of an accomplice. 
— R. r. S vnsH Chandra Stvijra (1927), 
T. L. R. 54 Calc 721 —IND. 

4904 xiv. .] -Held: it is not a 

rule of law that tho evidence of an 
accomplice must be corroborated, but 
it is tho general pr^adice to require 
corroboration. — C ojjltlr ^ Thkffene 
V. R. (1926), 29 W. A. b. R. 40.— AUS. 

4904 XV. . 1 —Tho rule that it is 

dangerous to convict on tho uncor- 
roborated evidence of an accomplice 
applied in (luashing on appeal a con- 
viction for unlawduily purchasing from 
tho Govt. Llqiior Hoard a greater 
quantity of liquor than is allowed to 
be piircliasf d on unv one day. — R. v. 
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4934. AiA. Annotaiionii : — ^Apld. B. v. Evans 4942. Add. Annotations : — ^Dlstd. B. v. Whitehead, 

(1924). 88 J. P. 196 ; B. v. Beebe (1926). 133 [1929] 1 K. B. 99. Consd. Statham v. 

L.T. 736. Consd. Statham Statham, [1929] Statham, [1929] P. 131. 

P. 131. Refd, B. V. Boss (1924), 18 Or. App. 

Bop. 141 ; B. V. Harris, [1927] 2 K. B. 687. 4972a. .]— B. v. Smith, No. 0066a, post. 

4935. Add. Annotation ; — Mentd. B. v. Cairns 

(1927), 43 T. L. B. 465. 4972b, .]— B. v. Beebe, No. 6066b, post. 


Part XIII. — Punishment and Prevention of Crime. 


4974a. .] — R. v, Jones, R. v. Poole, R. v. 

Terry (1924), 18 Cr. App. Rep. 135, C. C. A. 

4Q74b. .] — R. V, Wright (1925), 19 Cr. App. 

Rep. 19, C. C. A. 

4974c. .]-~-R. V. Buggs (1910), 6 Cr. App. Rep. 

74, C. C. A. 

4994a. .J — ^The mere fact that a 

man has been convicted many times is not in 
itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself. — R. v, Taylor (1024), 18 
Cr. App. Rep. 143, C. C. A. 

4994b. .] — The fact that a prisoner 

has committed some serious offences is no 
reason for giving him a sentence of penal 
servitude for such an offence as breaking into 
a raDway station booking-office &> stealing 
some cigarettes bottles of horse medicine. 
— R. V. Price (1924), 18 Cr. App. Rep. 138, 
C. C. A. 

4994c. .] — Prisoner obtained 

various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad record both in South Africa & in 
England : — Held : in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a man 
who previously had committed a series of 


offences, & the sentence should be reduced 
to eighteen months’ imprisonment with hard 
labour. — R. v. Durand (1924), 18 Cr. App. 
Rep. 137, C. C. A. 

4994d. ,] — R. V, Walls {alias 

Russell) (1925), 19 Cr. App. Rep. 35, C. O. A. 

4994e. .] — R. V. Dent (1925), 19 

Or. App. Rep. 18, C. C. A. 

4994f. .] — R. r. Gumbs (1926), 19 

Cr. App. Rep. 74, C. C. A. 

4994g. .] — In imposing sentence 

on persons often previously convicted, regard 
must be liad to the gravity of the offence in 
question.— R. v. D’Arcy (1926), 19 Cr. App. 
Rep. 22, C, 0. A. 

4994h. — — R. V. Charles (1927), 

20 Cr. App. Rep. 120, C. C. A. 

4994]. .] — The mere fact that a 

prisoner has been x^reviotisly convicted is not 
necessarily a ground for inflicting a severe 
sentence for dishonestly obtiiining goods of 
small value. — R. v. Woobwahv (1929), 21 
Cr. App. Rep. 137, C. C. A. 

4994k. .] — R. V. Smith (1929), 21 

Or. App. Rep. 138, C. C. A. 

4998a. .] — Sentence reduced, in view 

of the small value of the i)roperty stolen & 
of prisoner’s youth, — R. v, Roath (1927), 20 
Cr. App. Rep. 138, C. C. A. 

4998b. .] — Sentence reduced, in view of 


Bealtc, [1928] 2 D. L. K. ;i25 ; [1928] 
1 W. W. K. (>.07 ; 49 Can. Crim. Cos. 
292 ; 22 Sask. L. R. 293.— CAN. * 

PART XII. SECT. 13. SUB-SECT. 4.— C. 

g i. .] — Goncitil hostility to the 

victim cannot bo considcrod to he 
corroboration of a direct Htateinent 
coiiriocting accused with a jiarticulur 
crime. Corroboration nnist point to 
tlio identification of the pei-son charged 
with the particiilur act witli winch the 
direct evidence coniiccta him. — It. r. 
Kalwa (1920), 1. L. 11. 48 All. 409.— 
IND. 


PART XII. SECT. 13, SUB-SECT. 4.— E. 

4960 viil. .] — Whore tho evi- 

donco of an accomplice has not been 
corroborated, & tho charge to the jury 
merely tellw them that If they believe 
tho accomplice they Bhould convict 
aocuBod, the jury Is not properly 
directed ; whore it is impossible to 
say that If properly directed they must 
Inevitably have come to the same 
conolusiou, the conviction must bo 
quashed. — R. v, Stasiuk (Sask.), 
[1926] 4 D. L. R. 811; [192G] 2 

\V. W. R. 723 ; 46 Can. Crim. Cas. 
129.— CAN. 

4960 ix. .] — In charging tho 

jury tho trial judge said : “ ITnless 
you arc convinced beyond any real 
doubt that the girl has given testimony 
which Is true in the material particulars, 
namely : the date & place of connection 
with the accused, then the accused is 


entitled tt> your verdict. But If you 
arc so convinced, then, of course, it 
will be your duty to declare your 
verdict accordlugly.** Held : as thoic 
•was corrolioratlvc evidence, tills direc- 
tion, together wltli otlicr parts of tho 
summing up, was sulficlout. — R. v. 
Kennewkli., [1927] S. A. S. R. 287. — 
AUS. 

b i. .] — R. V. Gallagheu, 

No. 6064 vii, post. — CAN. 

h i. .] — A woman was 

charged with the murder of the 
illegitimate child of her granddaughter. 
Tho case against her rested ontir(>ly 
on the evidence of her gi’auddaughter, 
& this evidence, as regards the main 
facts, was practically wholly un- 
corroborated, This evidence went to 
show that the granddaughter was 
implicated In tho ciimo. The woman 
was convicted & sentenced to death : — 
Held : the rule requiring corroboration 
of the evidence of an ac(;omplice applied 
to tho facts of the case, & the jury 
should have been warned os to the 
danger of acting upon tho grand- 
daughter’s evidence alone without 
corroboration. Accordingly the con- 
viction was reversed, & a re-trial ordered 
under Courts of Justice Act, 1928, s. 5. 
— A.-G. 17 . LlNEHAN, £1929] I. R. 19. — 


h ii. Extent of corroboration 

neccssaru .] — It is not sufficlont for a 
trial judge to explain to a jury that, 
whore witnesses aie accomplices, they 
must be corroborated in some material 
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parl4cular before it is safe for a jury to 
convict, lie must go fiirtbor & explain 
that the evidence should confirm in 
some material particular not only the 
evidence that tho crime has been com- 
mitted hut, also, that tho prisoner com- 
mitted it. — li. V. Glover (1928), 28 
y. R. N. S. W. 482 ; 46 N. S. W. W. N. 
148.— AUS. 

o i. .] — ^Where tho judge 

called Ihc attention of the juiy to the 
rule as to the danger of coinicting on 
the uncorroborati'd testnuoiiy of an 
accomplice, at the same time pointing 
out that It was wilhin their province 
to do so : — Held : tho conviction should 
be affirmed.— R. r. Sitemit, [1926] 2 
1). L. R. 1001; 44 Can. Crim. Cas. 
10; 68 N. S. R. IIC.— CAN. 

See, also, cases in F’art XTV, Sect. 7, 
Sub-sect. 7, li, post, 

PART XIII. SECT. 1, SUB-SECT. 1. 

p i. .]-R. V. Leaf, [1926] 1 

W W. R. 888 ; 4. 6 Can Cnm. Cas. 236 ; 
20 Mask. L R. 542.— CAN. 

4991 i. Scntcn-cr must be proporiUmate 
to offence — Trijiing offence — Previous 
convictio7is.] —H. v. Cross, [1927] 3 
W. W. R. 432.— CAN. 

Et. Power of jxidge to hear evidence of 
complainant to decide on proper sentence 
— After plea of tfuilty — Must avoid 
consideration of agorovating circum- 
stances likely to change character of 
offence charged.] — R. v. Whepdale 
(S ask.), [1927] 3 W. W. R. 704; 49 
(3an. C3rlm. Cas. 62, — CAN. 
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the email value of the property stolen, 
notwithstanding previous convictions. — R. v. 
Watson (1927), 20 Or. App. Rep. 119 
O. 0. A. 

4998c. .] — Sentence- reduced, in view of 

the small value of the property obtained by 
fa^e pretences & of prisoner’s youth, not- 
withstanding previous convictions. — R. v. 
Boreham (1928), 20 Or. App. Rep. 182, 
O. 0. A. 

5003a. .] — R. V , Upton (1929), 21 Cr. 

App. Rep. 166, C. C. A. 


5012a. Offence under Criminal Law Amendment 
Act, 1922 (c. 56), s. 2 — Acquittal on major 
charge-~Conviction on minor charge.] — I'he 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect, 
where deft, is acquitted of the major charges 
therein referred to but convicted of a minor 
charge. — R. v, Kerch (1929), 21 Cr. App. Rep. 
125, C. C. A. 

Annotation: — Refd. R. v, Blackman (1929), 21 Cr. App. Rep. 


5012b. .] — R. V . Blackman (1929), 

21 Cr. App. Rep. 132, C. C. A. 

5024a. .] — R. v. Powell (1928), 21 

Cr. App. Rep. 67, C. C. A. 

5024b. .] — R. V. Atkinson (1929), 21 

Cr. App. Rep. Ill, C. C. A. 

5028a. Prisoners jointly accused.] — There 

should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records ages, & account 
should be taken of the period of detention 
before trial. — R. v. Andrews (1927), 20 Cr. 
App. Rep. 37, C. 0. A. 

5036a. S.P. R. v, Moldon (1926), 19 Cr. App. 
Rep. 1 16, C. 0. A. 

5039a. Previous convictions of a 

prisoner on trial must be strictly proved. — R. 
V. Turner (1924), 18 Cr. App. Rep. 161. 
C. C. A 

Annoiaiicm : — Refd.R.w.O’More(1926),19Cr.App Rep 175. 

5046a. .]— R. v. Driver (1920), 19 Cr. 

App. Rep. 86, O. C. A. 

5046b. .]— R. V. Berry (1928), 21 Cr. 

App. Rep. 47, C. C. A. 

5049a. .] — Where prisoner, a young 

man, had made a real effort to retrieve his 
character & to get continuous work : — Held : 
(1) a sentence to penal servitud(‘ was not 
necessary, & prisoner’s sentence of five years’ 
penal servitude might suitably be reduced to 
twenty-on© months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
— R. V. Townsend (1924), 18 Cr. App. Rep. 
99, C. 0. A. 


5049!. .]-~R. V. Hill (1928), 20 Cr. App. 

Rep. 170, C. O. A. 

6049g. .]— R. V. Ways (1928), 20 Cr. 

App. Rep. 171, C. O. A. 

5057a. .]— Sentence mitigated in view 

of a long period of honest work. — R. v. 
Winter (1924), 18 Cr. App. Rep. 139, 
C. C. A. 

5057b. .] — Sentence reduced in view of 

a long period of honest work. — R. v. Porter 
(1926), 19 Cr. App. Rep. 90, C. C. A. 

5057c. .] — Sentence mitigated in view 

of an interval of three ycai*s’ honest life. — 
R. V , OUNTRIP (1925), 19 Cr. App. Rep. 45, 
C. C. A. 

5057d. .] — R. V. Whitdy (1926), 19 

Cr. App. Rep. 115, C. C. A. 

5065. Add. Citations 130 L. T. 319 ; 27 Cox, 
C. C. 676. 

5065a. .] — R. v. Andrews, No. 5028a, ante. 

5074a. .] — R. v. Lloyd, No. 2567a, ante. 

5081a. .] — R. V. Taylor (alias Saun- 

ders, alias Wallace), No. 1913a, ante. 

5092a. Duty of police to supply list of charges.] 

— Appet. had been convicted at quarter 
sessions of larceny & had been sentenced to 
five years’ penal servitude. Offences which 
he admitted & which were other than those 
charged against him in the indictment were 
taken into consideration by the cl., of quarter 
sessions in passing sentence. lie applied for 
leave to appeal against his sentence : — Held : 
as it was difficult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appet., 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (h) the dates 
&; (c) the nature of such offences ; (d) if 

possible, whether or not warrants had been 
issued in resj^ect of such offences. — R. v. 
Hicks (1924), 88 J. P. 08 ; 18 Or. App. Hop. 
11, O. C. A. 

5092b. Other court should be informed before 
sentence passed.] — R. v. Taylor, No. 5314a, 
jyost. 

5097a. .]—R. v. Peace (1925), 19 

Cr. Ai)p. Rep. 58, C. C. A. 

5099. Add. Annotation Refd. R. v. Peace (1925), 

19 Cr. App. Rep. 58. 

5111a. .] — There is no rule of law or practice 

that a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown. — R. v. O’Dare, Davis & Morton 
(1927), 20 Cr. App. Rep. 79, C. C. A. 

5116a. Long Interval free from conviction.] — 

Sentence mitigated. — R. ik IIodson (1927), 

20 Cr. App. Rep. 11, C. C. A. 


MAN (1025), 19 Cr. App. Rep. 17, C. C. A. 

6049c. .]— R. V . Trott (1927), 20 Cr. 

App. Rep. 120, C. C. A. 

5049d. .] — R. V . Ettridge (1927), 20 

Cr. App. Rep. 126, C. C. A. 

5049e. .]— R. v. Hinks (1927), 20 Cr. 

App. Rep. 137, C. 0. A. 


uxxva. .j — zxpjjiuss. <t.o 

offenders, & sentences reduced. — R. v. 
Seaton & Flanagan (1928), 20 Cr. App. Rep. 
192, C. C. A. 

5125a. .]— R. V . Cox (1924), 18 Cr. App. Rep. 

162, C. C. A. 

5125b. .]— R. V . Hubrell (1926), 19 Cr. App. 

Rep. 89, C. C. A. 


PART XIII. SECT. 1, SUB-SECT. 2. 

gw. Perjury .] — R. v. Ztzu Natanson 
(No. 2) (Sask.), [1927] 2 \V. W. K. 154 ; 
49 Can. Crlm. Cae. 89.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 1.— A. 

6028 ii. .]- -11. V . Nga Ba Suein 

(1928), 1. L. R. 6 Ran. 391. -IND. 


5036 i. PrevinuH acquiiials must not 
influence advcrsrly.]~ '^i. v, Johnson 
(1925), 41 Can. Cnm. Cas. 319.— CAN. 
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5125c. V. Ward (1926), 19 Cr. App. 

Hep. 126, C. C. A. 

5125d. — —.] — Sentence reduced, although the 
case was serious, in view of the fact that it 
was prisoner’s first offence, & on account 
of her youth. — R. v . Chick (1925), 19 Cr. 
App. Rep. 67, C. C. A. 

5148a. .] — Sentence mitigated in view of 

youth. — R. V. Hardy (aliaa Emmett) (1925), 
18 Cr. App Rep. 168, C. C. A. 

51481). .]— K. V. Chick, No. 6126d, ante. 

5148c. .] — Sentence mitigated in view of 

youth, notwithstanding prisoner had been 
detained in a Borstal institution &; had also 
served a sentence of three months’ imprison- 
ment with hard labour. — R. v . Leatherland 
( 1926), 19 Cr. App. Rep. 85, C. 0. A. 

5148d. .] — R. V. Gething (1920), 19 Cr. App. 

Rep. 112, C. C. A. 

5155a. .] — R. V. Hurrell (1920). 19 Cr. App. 

Rep. 89, C. C. A. 

5156a. What is post office offence.] — 

Wlierc a postman had altered the time on 
a letter in order to make it appear to have 
been sent before tlie result of a competition 
for which he had entered : — IIc7d : a sentence 
of tlxreo years’ penal servitude was too severe, 
as the offence was not a post office offence 
in the ordinary sense. — R. v . Tanner (1910), 
0 Cr. App. Rep. 02, C. C. A. 

5170a. Failure to make restitution — After post- 
ponement.] — The ct. does not approve of a 
sentence being incr<3ased because, after a 
postponement, laisoner lias failed io make 
fuller restitution. — R. v . Pritchard (1929), 
21 Cr. App. Rep. 152, C. C. A. 

5173. Add, Annotaiion Held, R. v . Roberts & 
Morriss (1926), 181 L. T. 035. 

5174. Add, Annoiatio7i Reid. R. v , Roberts A 
Morriss (1926), 181 L. T, 635. 

5175. Add, Afinofation Tlefd. R. v , Roberts A 
Morriss (1926), 131 L. T, 635. 

5175a. .] - There is no rule of law or of 

practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
— R. V, Roberts & Morriss (1926), 134 
L. T. 636 ; 42 T. L. R. 373 ; 28 Cox, C. C. 
150 ; sub nom. R. v , MoRRlss, 90 J. P. 84 ; 
42 T. L. R. 373 ; 70 Sol. Jo. 426 ; 19 Cr. 
App. Rep. 75, C. C. A. 

5181. For “ in the case of consecutive sentences ” 
read ** in the case of concurrent sentences.” 


5184. Add, Annotation : — ^Refd. R. v. Fielder 
(1926), 135 L. T. 64. 

5190a. .] — The term of a sentence must 

precede the serving of a remanet. — R. v, 
Harvey (1027), 20 Cr. App. Rep. 37, O. O. A. 

5190b. .] — A remanet term cannot be 

served concurrently with a fresh sentence. — 
R. V, Nall (1927), 20 Cr. App. Rep. 85, 
C. C. A. 

5194. Add, Annotation : — Apld. Morriss v. Winter 
(1929), 45 T. L.*R. 643. 

5194a. Not Interrupted by period ol special 

treatment pending appeal against another con- 
viction.] — In a proper case the ct. will order 
that the period of ‘^special treatment ” under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term. — R. v. Foi: (1925), 
18 Cr. App. Rep. 192, C. C. A. 

5194b. .] — ^R. V. Haslam, No. 2839a, 

ante, 

5198a. — - No previous conviction.] — 

R. V , Eivimott (1928), 21 Cr. App. Rep. 42, 
C. C. A. 

5201a. .] — The ct. leans against a 

longer term of imprisonment with hard labour 
than two years.^ — ^R. v. Long (1927), 20 Cr. 
App. Rep. 101, C. C. A. 

5208a. .] — The fact that a convicted 

prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; all the circumstances of 
the case must considered, including the 
magnitude of the latest offence. — R. v . 
Knell (1926), 19 Cr. App. Rep. 169, C. C. A. 

5208b. Second offence of different 

nature.] — A previous sentence to penal 
servitude is not per se a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature. — R. v, Fitt (1928), 21 Cr. 
App. Rep. 41, C. C. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).]---R. v , Abcoli (1927), 20 
Cr. App. Rep. 156, C. C. A. 

5217. Add, Annotation : — Refd. R. v. Townsend 
(1924), 18 Or. App. Rep. 99. 

I 5217a. .] — R. V, Townsend, No. 5049a, 

I ante, 

5217b. .] — There is no rule of law or 

practice that the term of a first sentence of 
penal servitude is limited to three years. — 
R, V, Basire (1926), 19 Cr. App. Rep. 174, 
O. 0. A. 


PART XIII. SECT. 2, SUB-SECT. 5.~C. 

6142 ii. .] — Sentence mitifrated 

In view of yonth.—Il. v. Hopper & 
Gijvveen UU24), r>7 N. S. It. 4:i8.— 

CAN. 

6142 iii. S.P. — R. v. Hamilton 
(1926). 58 N. S. It. 40.- CAN. 


PART XIII. SECT. 3, SUB-SECT. 1. 

6182 i. Concurrent acntcnces — fm- 
priaonment perial serritudr.] — A 
prifioiuir havini? been foimd pniill.y upon 
two ohat^cB, the ct. Bontenoed him to 
five years* penal Borvltndo in resi)Oct 
of the first charge & to impnsonment 
for one year in respoot of the second 
charge, the two sentences to nin con- 
cuiTcntly. — H.M. Advocate v. Carson, 
[1927] S. C. (J.) 70.— ^COT. 

PART XIII. SECT. 8, SUB-SECT. 2. 

t i. Jielcaae on hail’—Wlu^Uicr 


time counts.] — Jfe Hood, |1928] 1 
D. L. R. 024 ; 49 Can. Crim. Oas. 191 ; 
59 N. S. R. 471.— CAN. 

sz. Of accused acquitted on ground of 
insanity — Pouyers of I Acidenant -Gover- 
nor .] — K. V. Coleman (N. S.) (1927), 
47 Can. Crim. Cas. 148.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 4. 

£ i. .] — On a con- 
viction on n charge of robbery with 
viohme-e the Judge ordered prisoner to 
be whipped, &, not having stated the 
number of times he was to be whipped, 
provided for this in the record of eon- 
viction in prisoner’s absence : — Held : 
the sonUnice was not illegal. — R. v. 
Hughes (1924), 35 B. C. R. 65.— CAN. 

g i. Seduction offences.] — The 

maximum punishment imder Criminal 
Code, B. 213, is two years, whipping is 
not authorised & cannot be added to 
the punishment provided. — R. v, 
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Hmsou, [1924] 2 W. W. R. 342 ; 42 
Caji. Crim. Cas. 163. — CAN. 

g ii. Assault — By young person 

under sixteen.] — Mack ay v. Lamb, 
[1923] S. C. (J.) 16.— SCOT. 

6230 1. First offenders.]— Cir- 

cumstanoes in which : — Held : whip- 
ping should not bo Imposed on a first 
offender only twenty years old. — R. v. 
Whepdale (Saak.), [1927] 3 W. W. R. 
704 ; 49 Can. Crim. Cas. 62.- CAN. 

PART XIII. SECT. 8, SUB-SECT. 6. 

h i. Power of court .] — Halifax 

CoBPN. V. Brown (1885), 18 N. S. Ii. 
(6 R. & G.) 103.— CAN. 

h ii. .] — Where an offence is 

punishable by imprisonment for more 
than five years, a sentence of a fine &> 
imprisonmont in default of payment 
is improper. — R. v. England (1925), 
43 Can. Crim. Cas. 11 : 19 Saak. L. R. 
165; [1925] 1 W. W. li, 237.— CAN. 
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52d8a. Power of court to call for expert 

reports.] — ^R. v. Hobbs (1928), 21 Gi*. App. 
Rep. 14, O. 0. A. 

5241a. Youth of prisoner.] — Detention in a 

Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy sixteen years of age. — Thoepe’s Case 
(1918), 13 Cr. App. Rep. 176, C. 0. A, 

5243a. .] — Sentence of detention 

quashed. — R. v. Smee (1928), 20 Cr. App. 
Rep. 192, C. C. A. 

5246a. .] — As a general rule, the term 

of detention in a Borstal institution should be 
three years. — R. v. Revit.t. (1925), 19 Cr. 
App. Rep. 44, C. C. A. 

5246b. .] — Term of detention in a 

Borstal institution increased to the maximum 
in applt.’s own interest. — R. v, Friee (1927), 
20. Cr. App. Rep. 30, C. 0. A. 

5255. Add. Annotation : — Apld. R. v. Baxter 
(1024), 18 Cr. App. Rep. 127. 

5258. Add. Annotation : — FoUd. R. v. Dean (1924), 
18 Cr. App. Rep. 21. 

5261a. .]— R. V. Dean, No. 3165a, 

ante. 

5269. Add. Annotation : — Refd. R. v. Hayward 
(1927), 137 L. T. 64. 

5282. Add. Annotation : — Consd. R. v. Norman, 
[1924] 2 K. B. 316. 

5283a. Nothing must be stated to Jury 

about charge until substantive offence dealt 
with.] — R. V. Tyreman, No. 6359b, post. 

5285a. .] — An allegation of being a 

habitual criminal ought to bo tried. — R. v. 
Nash (1927), 20 Cr. App. Rep. 1 , C. C. A. 

Annotation: — Folld. R. v. Rnit C928), 20 Cr. App. Hop. 

180. 

5285b. R. V. Rutt (1928), 20 Cr. 

App. Rep. 186, C. C. A. 

5290a. Admission of being habitual criminal — 
Duty of court to explain charge.] — Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that h(i was a habitual 
criminal at the time ol his arrest. — R. v. 
Donovan (1925), 19 Cr. App. Rep. 2, C. C. A. 

5290b. Plea of guilty — Meaning should be 
explained.] — A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 


to the prisoner. — R. v. Waijlacb (1929), 21 
Or. App. Rep. 70, C. C. A. 

5290c. Direction to Jury — Necessary contents*] — 
R. V. Dinsdale (1926), 19 Cr. App. Rep. 123, 
C. A. 

5290d. R. V. Wbale (1927). 20 Cr. 

App. Rep. 153, C. C. A. 

5299. Add. Annotation : — Refd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 165. 

5300. Add. Annotation: — Consd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 155. 

5303a. .] — During the trial of accused as a 

habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond bis participation in the substantive 
offence which accused had confessed. The 
answer was : “I know he has been asso- 
ciating with convicted persons.” Associa- 
tion with convicted persons was not one of 
the rounds set out in the statutory notice 
to accused ; — Held : evidence of facts not 
included in the statut^ory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the ,con- 
viction as a habitual criminal must be 
quashed. — R. v. Baxter (1924), 132 L. T. 
256 ; 27 Cox, C. O. 689 ; 18 Cr. App. Rep. 
127, C. C. A. 

5303b. .] — No misconduct, whether criminal 

or not, may be given in evidence on the trial 
of an allegation of' being a habitual criminal 
unless the statutory notice thereof lias been 
serv^ed. — R. v. Stokell (1024), 18 Cr. App. 
Rep. 155, C. C. A. 

5303c. .] — B. V. Tyreman, No. 5359b, post. 

5303d. .] — Evidence that accused is an 

associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has boon given of it. — R. v. Yah wood 
(1928), 21 Cr. App. Rep. 25. C. C. A. 

5304a. Admission of offence made before trial — 
For particular purpose.] — When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evldenco at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose. — R. 
17 . Williams (1920), 141 L. T. 544 ; 21 Cr. 
App. Rep. 121, C. C. A. 


h iil. Juriftdiction of i^upreme 

Court.] — Applt. was tricti m tUo 
Supreme Ct. of the Northern Territory 
on an information ohai'i^nn? him with 
malicioualy publishing a defamatory 
libel, was convicted Ac was sentenced 
to pay a flue & directed to ho imprisoned 
until the fine was paid : — Held : apart 
from statutory restriction the direction 
for imprisonment was lawful, & the 
direction was not made unlawful by 
Criminal Law Consolidation Act, 1870 
(S. A.), ss. 365-367, for the enforce- 
ment of fines. — McKinnon o. E. (1927), 
40 C. L. R. 217.— AUS. 

ni i, jpine fiot paid— W arrant 

not acted on for five years.]— -ATrost 
after five years upheld.- -IL v. Mond- 
SHKIN (Man.), 11 927 J 1 L. L. IL 9b4 ; 
[1927] 1 W. W. 11. 101 ; 47 Can. Cdm. 
Oas. 63.— CAN. 

0 i. Fine for violation of Criminal 
Code — Judge may not order payment to 
private individuM.] — II. v. Enuland 
(1926), 43 Can. Orim. Gas. 11 ; 10 

Sask. L. K. 165 ; [1925] 1 W. W. R. 
237.— CAN, 

sa. Reduction of fine on appeal^ 
Effect of— -On person by whom fine paid.] 


— Levints 17 . Wanless (Ont.) (1927), 
47 Can. Grim. Oas. 273.— CAN, 

PART XIII. SECT. 3, SUB-SECT. 8. 

sb. Under Probation of Offenders 
Act. 1907 (c. 17).] — A licensed publican 
pleaded guilty to opening his licensed 
premises for the sale of intoxicating 
liquor during prohibited hours. His 
house was well conducted, & this was 
his first offence. The magistrate 
having given deft, the benefit of the 
abov<i Act : — Held : as there w^as 
nothing in the evidence as to character 
to bring the case wdthin sect, 1, & the 
offence was not a trivial one, & there 
were no extenuating circumstawMW, 
the magistrate was not correct in law 
In giving deft, the benefit of the Act. 

Before a magistrate deals with a 
case under the above Act, ho should be 
satisfied that the c^ase falls under one 
of the specific heads of sect. I, & should 
state explicitly on which of the grounds 
he relies If he exorcises the discretion 
conferred on him by the Act. — Gilroy 
17. Brennan, [1926] I. R. 482. — IR. 

so. “ Suspended sentence ” — Mean- 
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ing o/.]— The expression as listed in 
Criminal Code, s. 1 681 , does not moan or 
infer that sentence must be passed Ac 
Its operation then suspended ; it 
moans that no sontonce wiU be passed 
unless & until the offender is called 
upon to appear & receive judgment- — 
R. V. Uinaoii, [1924] 2 W. W. It. 312 ; 
42 Can. Grim. Cos. 153. — CAN. 

PART Kill. SECT. 4. SUB-SECT. 3.— A. 

BX. By accused to rebut charge — Though 
previous sentence of preventive detention 
prerved.] — Where accused is charged, 
imder Prevention of Crime Act, 1908, 
with being a habitual crirniuaJ, Ac it 
is proved tliat he has on a previouH 
occasion been found to be a habitual 
criminal Ac has Ikmui sentenced to 
preventive detention, tlio jury are not 
bound to convict him; the aco used 
is entitled to lead eviiioncc to show that 
ho Is not, at the date of the charge, a 
habitual crnninal, Ac it is for the jury 
to determine, as a question of fact, 
whether, on the whole evidence 
adduced, the charge has or has not 
been ostablishod.— McDonald v. RM. 
Advoc’ATE, [19291 S, C. (j.) 76. — SCOT. 
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5304b. Must go to question whether prisoner 
habituai criminal when charged.] — K. v. 

Winn, No. 5356a, post, 

5307. Add. Annotation : — Consd. R. v. Hayward 
(1927), 137 L. T. 64. 

5308a. .] — When accused is charged with being 

a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (2) (a), 
must be strictly proved ; but evidence of 
other convictions may be given, without 
production of the record & evidence identify- 
ing accused with those convictions, as “ evi- 
dence of character & repute *’ und<u‘ sect. 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory . 
provision, such evidence can be given if ' 
there is any evidence that accused has 
admitted the convictions. — K. v, Haywaud 
(1927), 137 L. T. 64 ; 28 Oox, 0. C. 312 ; 
sub nom, R. v. Hayward, R. v. liA whence, 
43 T. L. R. 356 ; 20 Or. App. Rep. 33, 0. O. A. 

5312a. .] — Applt. was convicted of 

shopbreaking, & was sentenced to three 
years’ penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years* preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ imprisonment as a suspected 
Iverson, & he was released on July 23, 1924. 
From Sept, to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925: — Held: it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life ; as there were passages in 
the summing up which might Lave conveyed 
to the jury that, when the prosecution had gone 
a cei-tain length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed. — R. v, 
Driscoll (1925), 89 J. P. 104 ; 41 T. L. R. 
425 ; 18 Or. App. Rep. 184, C. C. A. 

5312b. .] — A jury trying the issue of 

being a habitual criminal or not must be 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criminal at the material period rests on the 
Crown & hot that of disproving it on him. — 
R. V. Knight (1929), 21 Cr. App. Rep. 72, 
G. C. A. 

5314a. .] — (1) On the trial of an allega- 

tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
incorrect ; liis whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges ponding in anotlier ct., 
the latter ought to be inlormed thereof, 
before passing sentence upon such other 
charges. — R. v. Taylor (1926), 19 Cr. App. 
Rep. 146, C. C. A. 


5319a. .] — R. V. Hayward, No. 

6308a, ante, 

5322. Add, Annotation : — Refd. R. v. White & 
Shelton (1927), 20 Or. App. Rep. 61. 

5331a. .] — On the trial of an allegation of 

being a habitual criminal , the interval between 
the last two convictions is only one of several 
elements to be considered by the jury ; 
others are accused’s silence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest. — R. v. White & Shelton (1927), 
20 Cr. App. Rep. 61, C. O. A. 

5341a. .] — R. V. White & Shelton, No. 

5331a, ante, 

6347. Add, Annotations : — Refd. R. v, Tjavendcr 
(1927), 20 Cr. App. Rep. 10 ; R. v, Wlute & 
Shelton (1927), 20 Cr. App. Rep. 61.- 

5352a. .] — The mere fact that accused 

has done honest work in his latest interval 
of liberty is not a defence to the allegation 
that he is a habitual criminal. — R. v, Hayes 
(1926), 90 J. P. 190 ; 19 Cr. App. Rep. 157, 
C. C. A. 

5355a. Duty of Judge.] — (1) The 

direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
pi'isoner is a habitual criminal at the time 
when he is so charged. — R, v. Winn (1925), 
69 Sol. Jo. 574 ; 19 Cr. App. Rep. 1, C. 0. A. 

5355b. .] — ^A direction on the allega- 

tion of being a habitual criminal must deal 
with an interval of honest work. — R. v, 
J1 Cr. App. Rep. 21, C. C. A. 

5355c. .] — On the charge of being a 

habittial criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say w'hether he was, 
at the time of its commission, “ leading 
persistently a dishonest or criminal life.” — 
R. V, Lavender (1927), 20 Cr. App. Rep. 10, 
C. O. A. 

5356a. Periods without conviction— Should be put 

to jury.i ~Ai, v, Milliciiamp (1929), 21 Cr. 
App. Rep. 106, C. C. A. 

5357. Add, Annotation : — Consd. R. v. Norman, 
[1924J 2 K. B. 315. 

5358. Add, Ayinotation : — Consd. R. v, Norman, 
[1924] 2 K. B. 315. 

5359a. For the existing paragraph in original 
volume substitute the following paragraph ; — 

.] — Wliere a person who has 

been found to be a habitual criminal & has 
been sentenced to preventive detention 
subsequently commits another crime & a 
notice is served upon him under the above 
sub -sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
is given a habitual criminal. In every case 
it is a question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal & sentenced to 
preventive detention, to call evidence to 
show that he is not at the material time a 
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habitual criminal. — R. v. Norman, [1024] 2 
K. B. 315 ; 03 L. J. K. B. 883 ; 131 L. T. 
29; 88 J. P. 125; 40 T. L. R. 093; 68 
Sol. Jo. 814 ; 27 Cox, C. C. 621 ; 18 Cr. 
App. Rep. 81, 110, C. C. A. 

Annoiatton : — ReM. R. v, Tyroman (192r)), 19 Cr. App. 

Rep. 4. 

5359b. Conviction remitted.] — 

— (1) There ought not to be two indictments 
when all charges may be preferred iu one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a conviction as a habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice. — R. v. 
Tyeeman (1925), 19 Cr. App. Rep. 4, C. C. A. 

5361a. .] — Before a sentence of pre- 

ventive detention can be passed three things 
are requisite : first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude ; & thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of tJio criminal 
habits & mode of life of prisoner it is expe- 
dient for the protection of the iiublic that he 
should be kept in detention for a lengthened 
period of years. Sentence of preventive 
detention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual criminal. — R. v. Paul, [1925] 1 
K. B. 77 ; 94 L. J, K, B. 63 ; 132 L. T. 159 ; 
88 J. P. 200 ; 41 T. L. R. 35 ; 09 Sol. Jo. 
293 ; 27 Cox, C. C. 600 ; 18 Cr. App, Rep. 
128, C. C. A. 

Annotation, — Expld. K. v. Turubull (1U2C;, 19 Cr. App. 155. 

5369a. .] — A term of penal servi- 

tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 


ventive detention ; it must be warranted by 
the primary offence. — R. v. Turnbull (1920), 
19 Cr. App. Rep. 155, C. C. A. 

5369b. .] — R. V. Thomas (other- 

wise WiLiJAMS) (1928), 20 Cr. App. Rep. 
172, C. C. A. 

5372a. .] — R. v. Paul, No. 5361a, ante. 

5373a. .]— R. p. McCarthy (1910), 4 Cr. App. 

Rep. 198, C. C. A. 

5373b. .]—R. V. Henry (1927), 20 Cr. App. 

Rep. 117, C. C. A. 

5385a. v. Beard (1927), 20 Cr. 

App. Rep. 155, C. C. A. 

5398. Add. Ajinotatinns : — Distd. R. v. Douglas 
(1926), 19 Cr. Ai>p. Rep. 119. Expld. K. v. 
Williams (1929), 141 D. T. 544. 

5452. Add. Annotations Apld. Freeborn v. Loem- 
ing (1925), 89 J. P. 179. Consd. Morriss v. 
Winter (1929), 45 T. L. R. 643. 

5458. Add. Annoiaiion : — Refd. Lewis v. Guest, 
Keen & Nettlefold, Watkins v. Same, Tucker 
V. Same, Ingram v. Ch*awshay (Cyfarthfa) 
(1927), 96 L. J. K. B. 064. 

5478a. .] — (1 ) In order that a person may be 

convicted under Larceny Act, 1916 (c. 50), 
s. 28 (2), of being “ found by night having in 
his possession without lawful excuse imple- 
ments of housebreaking”, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. 'I'he 
finding & the possession must both he by 
night, the possession must bo possession 
by a free man. 

(2) Where a person has pleaded “ Not 
guilty ” to an indictment is about to 
stand his trial, he ought not to bo invited to 
plead, in the presence of those who, as jurors, 
will have to try hun, to another indictment 
which recites a i^revious conviction. — R. v. 
Harris (1924), 94 L. J. K. B. 104 ; 132 
L. T. 672 ; 89 J. P. 37 ; 41 T. L. R. 205 ; 
27 Cox, C. C. 740 ; 18 Cr. App. Hep. 157, 
C. C. A. 

5481a. .] — Qu. : whether in an indictment 

in wliicli it is necessary to alhige a previous 
conviction uiidesr above sect., the fact that 
at the same time prisoner was convicted of 
l)cing a habitual criminal should be alleged. — 
R. V. Westfall (1928), 21 Cr. App. Rep. 40, 
C. C. A. 


PART XIII. SECT. 6. 

k i. Canmeiion for asmult~May 

be sentenced to whipping .] — MacKay v. 
Lamb, [1923] S. C. (J.) 1C.- -SCOT. 

q i, .] — He H. V. Slixn 

192C), 47 Can. Crim. Gas. 77 37 

B. C. R. 275.— CAN. 


PART XIII. SECT. 8. 

£ i, Given after illegal arrest.] — 

It. V. Holtzer, fie Levixe & P\zeu 
(Man.), [1928] 3 D. L. IL 222 ; [1928] 
1 W. W. 11. 910 ; 49 Can. Crim. Cns. 
362.— CAN. 


£ ii. Appeal re-oprned—No 

direction as to person to wtmm sur- 
render to be inode.] — Tl. v. Waii Luxo 
{alias WONO Wa) (B. C.), 11928] 3 
W. W. R. 232 ; 50 Can. Crim. Cas. 
182.— CAN. 

f ill. Notice of ntotioyi must he 

given to auretie8.]~-~ll. v. Runner, [1928] 
1 W. W. R. 921 ; 22 Saak. L. R. 478.— 

CAN. 


PART XIII. SECT. 10, SUB-SECT. 1. 

k i. — — .] — lUtL, after con- 
viction for manslaughter, began an 
act.ion for possession of premises iu 
which she &; her husband, dolt., lived, 
tlie property standing in lior name & 
being r(*giKt,ere(l under Real Property 
Act : — Neld : there was no disability or 
meapacltv of bringing the action, by 
virtue of Forfeiture Act, 1870 (c. 23).' - 
Zawojowsica V. Zawojowska (Man.), 
[1922J 3 W. W. R. 492.— CAN. 


PART XIII. SECT. 11, SUB-SECT. 2. 

sq. Vremous conviction — Second 
offence not xdintical — Both included xn 
one sedton .] — Under Llqiiur Act, 1925, 
1924-25, c. 53, a iicrson convicted for 
any one of the acts which s. 78 declares 
to be ollcnces &. wht> is subsoquontly 
convicted for another of such acts is 
guilty of a second ottiuiec oven though 
the two offences are not exactly f>f the 
same kind. — IL v. Pollard (Sask.), 
[1928] 4 D. L. R. 623; [19281 3 

W. W. R. 78 ; 50 Can. Crim. Cas. 157. 

-CAN. 


sr. Under repealed Act .] — 

“ Previous conviction ” in Govern- 
ment Liquor Control Act, 1928, o. 31, 
8. 178, moans a conviction under that 
Act, & does not refer to coiivitdions 
under prior Acts now repealed. — Jt. 
V. Rjcebkug (Man.), [1929] 1 I). Ij K. 
220 ; 50 Can. Grim. Cas. 387 ; [ 1928 1 
3 W. W. R. 534. —CAN. 

st. Interval between prosecalion^ 
longer than period liinitcd Jor 
tions under Act. \— Ex ]). Woods (N. S.), 
[1928] 2 D. L. R. 771 ; 49 Can. Crim. 
Oaa. 141.— CAN. 


PART XIII. SECT. 11, SUB-SECT. 4. 

b i. -.] — A docuuicnt headed 

“ CertlllcatAj of Coii\ jetion " & pur- 
porting to b(‘ a co])V of a conviction 
under Manitoba Tenqx’rauce Act, 
1921, is not proof, under s. 151 (4) of 
Govt. Liquor Control Act, 1928, of a 
conviction utahu- the former Act. — 
R. v. RK'EUEiiG (Man.), [1929] 1 I). L. R. 
220 ; 50 Can. Crim. Gas. 387 ; [1928] 
3 W. W. R. 634.— CAN. 
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Cases 5523 — 5554a. English and Empire Digest Supplement, 


Part XIV. — Appeal to Court of Criminal Appeal. 


5523. Add, Annotation: — Refd. R. v. Birch 
(1924), 93 L. J. K. B. 386. 

5528. Add, Annotation : — Consd. B. t\ Parkin 
(1928), 20 Cr. App. Rep. 173. 

5528a. In what circumstances.] — R, v. 

Parkin (1928), 20 Cr. App. Rep. 173, O. C. A. 

5534. Add, Annotation : — Refd. R. v. Cope (1925), 
94 L. J. K. B. 602. 

5535. Add, Annotation : — Refd. R. v, Teesdale 
(1927), 91 J.P. 184. 

5536a. .] — The ct. will not review a 

summary conviction of an incorrigible rogue, 
but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence. — R. v. Dean (1924), 18 
Cr. App. Rep. 133, 0. C. A. 

Annolaiums : — Refd. K. v. Cope (192.5), 94 L. J. K. 11. 662; 

K. u. Cadwell (1927), 20 Cr. App. Hop. 60. 

5536b. .] — The machinery of Vagrancy 

Act, 1824 (c. 83), must not be used merely 
because a crime is suspected, but the legal 
evidence to establish it fails. Sentence 


reduced. — R, v, Cadwell (1927), 20 Cr. App, 
Rep. 60, C. O. A. 

5542. Add, Annotation : — ^Mentd. R. v, Koech 
(1929), 21 Cr. App. Rep. 125. 

5549a. .] — R. v. Lambert (1926), 19 

Cr. App, Rep. 131, C. C. A. 

5550. Add. Annotation : — Consd. R. v. Smith, 
[1925] 1 K, B. 603. 

5550a. .] — R. v. Smith, No. 1810b, ante, 

5554a. Order for payment of compensation — For- 
feiture Act, 1870 (c. 23), s. 4.] — There is an 
appeal to the Ct. of Criminal Appeal against 
an order made under above sect., for the 
payment of compensation by a person com 
victed of felony to a person aggrieved by 
loss of property suffered by him through the 
felony, because by the sect, such compensa- 
tion constitutes & is enforceable as a judgment 
debt, & is therefore a “ sentence within 
Criminal Appeal Act, 1907 (c. 23), s. 21. — 
R. V, Jones, [1929] 1 K. B. 211 ; 98 L. J. 
K. B. 174 ; 140 L. T, 144 ; 21 Cr. App. Rep. 
69, C. C. A. 


PART XIII. SECT. 11, SUB-SECT. 5. 

55041 a. .] — Deft, was con- 

victed of a second offence against 
Liquor Licence Act, the only evidence 
of tbe previous conviction being the 
prodiujLion of a ccrtillcale under Ibo 
Act, from which it apiicared tliat a 
poinon of tbo same nuiue & address as 
(left, had been previously convicted 
lieforc tbe same magistrate. — T!<ld: 
the evidence was sufllciorit, — IL v. 
Atkinson (N.R.) (1910), 44 N. 8. R. 
.V21 ; 9 E. L. R. 212.— CAN. 


PART XIV. SECT, 1, SUB-SECT. 1. 


ti. .] — An appeal lies to tbo 

Su[)renio Ct. of Canada under Criminal 
(.’ode, s. 1024, road with sect, 1 013, only 
where a dissoii ting opinion has been ex- 
pressed by a mem her of tbect.of appeal, 
upon a question which that ct. dccmis a 
(luostion of law& pursuant to its d i na- 
tion.— Davis r. R., [1924] 4 D. L. R. 
843 : [1924] S. C. R. 522.— CAN. 

tii. “ — -.] — li. V. De Bertolt, [1 927] 
.'{ D. L. R. 193 ; [1927] 8. O. R. 454 ; 
48 Can. C^lra. Cas. 118. — CAN. 

a i. ] -R. V. Boak, [1926] 

S. (t R. 481 ; 4 0 Can. Crim. Gas. i64. — 
CAN. 


a ii. .] - Guudiita v. R., 

[J927j 2 D. L. R. 577 ; [1927] 8. C. R. 
80 ; 47 Can. Crim. Cas. 154. — CAN. 

a iii. .] — Bakre v. R., 

[1927] 2 D. L. R. 1097 ; [1927] 8. C. R. 
284 ; 48 Cun. Crim. Cas. 91. — CAN. 


a iv. . 1 — Howley v. R. , 

[1927] 3 D. L. R. 205 ; [1927] 8. O. R. 
529 ; 48 Can. Cnm. Cas. 139.— CAN. 


a V. - — .]— Oahdinal v. R., 

[1927] 4 J). L. R. 82.0; [1927] 8. C. R. 
.')41; 4S Can. Crim. Cas. 243.— CAN. 

cc L Effect of rtjiCjoX of pro- 

visions for slatiiio case pending appeal.] 
— AVhere the trial mdgo reserved a 
(‘aso for tbo ct., bill, before it came on 
for argument, tbe sects, of tbo Code 
allowing a stated case were repealed, 
& tbe ct. sot aside the conviction 
^ ordered a now trial Jltld : the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when they were convicted, 
but such rights must be determined 
under the old Sc not under the now 
provisions of the Code, which were not 
then in force. — R. v, Tatlob & Young 
( 1924), 41 Con. Grim. Cas. 212 ; 56 
N. S. 11. 500.— €AN. 

kk I. .] — R. V, Cowell (Saak.) 


(1928), 50 Can. Crim. Cas. 381 .— CAN. 


kk 11. .]— R. r. Wiggins (N. B.) 

(1028), 50 Can. Crim. Cas. 193 .— CAN. 


sd. Jvry illegally const Uutedr— Lea I'C 
of Court of Appeal nccejisary.] — K. v. 
Boak, [1925] 3 D. L. R. 887 : [1925] 
S. C. R. 525 ; 44 Can. Crim. (^as. 21 8. 
—CAN. 


se. After dismissal of information — 
Failure of informant to appear.] — 'J'he 
right of appi'al given by Criminal Code, 
8. 749, against the dismissal of an 
information or complaint does not 
exist when the dismissal is due to tbo 
complainant’s or informant’s failure 
to appear. — Giiittekman v. Ralph 
(Sask.), [1928] 2 AV. W. R. 631 ; 50 
Can. Crim. Cas. 282.— CAN. 


sf. Ohjection to transcript of evidence — 
Translation.] — Part of the evidence on 
a charge of murder was given in Irish, 
which was translated Into English, so 
that it might be imderstood liy the 
judge, the jury, & others eoncemod 
in the case. This ovidonco W'as not 
officially recorded in Irish as given, but 
only as It was translated into English, 
& objection to the transcript was taken 
on behalf of the accused, who sought 
leave to amend their notices of applica- 
tion for leave to appeal (which had 
already been served) by including this 
objection : — Held : os it is not an 
essential requisite for the purpose of 
an application for leave to appeal to 
liave a complete transcript or any 
transcript of the evidence before the 
ct., the ct., being satisfied that the 
transcript of the note of the 
Interpreter’s rendering of the evidence 
was a completely accurate record 
& fully adequate for the purpose of 
disposing of the applications for leave 
to appeal, & having regard to all the 
facts, refused to allow the notices of 
application for leave to appeal to be 
amended. — ^A.-G. v, Joyce, A.-G. v, 
Walsh, [1929] I. R. 526.— IR. 

»g. To county court -Under Summary 
Convictions Act — TVhether trial de novo.] 
— R. V. Lauuiente (B. C.), [1928] 3 
W. W. R. 265.— CAN. 


5528 i. Certificate granted — Only 
where judge has doubt on case.] — The 
trial judge must have an opinion or 
belief of the fitness of the appeal upon 
(luestions of fact or mixed questions of 
law S(. fact involved ; the burden on 
him would appear, therefore, to be 
^ater than if he wore asked to grant 
leave to appeal. — R. v, Payette, 
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[1925]] D.L.R.X12; [1924)3 W. W. II. 
863.— CAN. 

5523 ii. Form of certificate.] — A 

cortiilcate stated generally that the 
case was a fit one for appital : — Held : 
not such a certificate as 13 & 14 Geo. 5, 
c. 41, oontem plated. — R. v, 8cott & 
Williamson (1924), 50 O. L. R. 325; 
43 Can. Crim. Cas. 304. — CAN. 

5528 Hi. Whether applicable to trial 
without jury.] — R. v. Tews, 119201 1 
W. W. R. 321 ; 45 Can. Crim. Cas 
110 ; 22 Alta. L. R. ICl.— CAN 


PART XIV. SECT. 1, SUB-SECT. 2. 

a i. . ] — Whore it was f Or the trial 

judge to decide whether prisoner’s 
explanation could reasonably bo true, 
& it w’os to be assumed from the fact 
of his finding prisoner guilty that he 
thought it could not reasonably bo 
true, in which the ct. concurred : — 
Held : not the function of the ct. to 
retry the cose. — K. v. Cookp: (1923). 67 
N. S. R. 302.— CAN. 


PART XIV. SECT. 1. SUB-SECT. 3. 

0 i. What is — Eot sentence for 

rape.] — R. v. De Young, R. v, Lid- 
DIARD, R. V. Dabling (1927), 47 Can. 
Crim. Cas. 207 ; 60 O. L. R. 155.— CAN. 

th. J urisdiction of Supreme Court of 
Canada — To hear appeal from additio7i 
to sentence by lower courf.] — There is 
no jurisdiction in the above ct. to 
entertain an aiipoal against an addition 
to sentcuue by appellate cts., as under 
Criminal Code, s. 1024, the right of 
appeal is restricted to an appeal against 
tho affirmance of a oouviotioii. — (J old- 
UAMMER V. R., [1924] 3 D. L. R. 1009 ; 
[1924] S. C. R. 290 ; 5 C. B. R. 129.— 
CAN. 


PART XIV. SECT. 2. 

6566 i. Discretion of court .] — 

It is not tho practice of the Ct. of 
Criminal Appeal to entertain any 
application for an extension of time, 
whether to apply to the trial judge for 
a certificate for leave to appeal, or to 
give notice of appeal, or to give notice 
of application for leave to appeal. If 
appet. does not, at tlie time of applying 
for snob ox tension of time, show that 
he proposes to roly upon gi'ounds of 
appeal, or grounds for applying for 
leave to appeal, which are grounds 
such as can be entertained by the ct. 
in the exorcise of its statutory juris- 
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5570a. .] — R. v, MacWilliam (1928), 21 Or. 

App. Rep. 31, C. C. A. 

5570b. Computation of time — Whether Sunday 

Included^ — For the purpose of the statutory 
notice oi appeal Sunday is not a dies non. — 
R. V. Grhville (1929), 21 Cr. App. Rep. 108, 

5572. Add, Annolation Refd. R. v. Porter (1927), 
20 Cr. App. Rep. 55. 

5574a. Registrar must be informed at 

earliest possible moment.] — When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment. — R. v, Uodo- 
SON (1924), 18 Cr. App. Rep. 7, C. 0. A. 

5577a. — .] — Substantial particulars 

of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must bo sent to the 
registrar with the notice of appeal. — R. v, 
Cairns (1927), 43 T. L. R. 455 ; 20 Cr. App. 
Rep. 44, C. 0. A. 

5577b. Supplementary grounds — When 

allowed.] — R. v. Porter, No. 3137a, ante, 

5585. Add, Annotation : — Refd. R. v, Thomyison 
(1925), 18 Cr. App. Rep. 107. 

5585a. .] — An applt. may only in exceptional 

circumstances consent by counsel to be 
absent. — R. v, Thompson (1925), 18 Cr. 
App. Rep. 167, C. C. A. 

5595a. Appellant not entitled to be heard — When 
represented by counsel.] — R. v, CiitiNG Yi 
Miao (1928), 21 Cr. App. Rep. 50, C. C. A. 

5596a. Official transcript of judgment at trial — 
How far binding.] — The ct. is bound by th(» 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 
— R. V, Martin (1927), 20 Or. Ai)p. Rep. 
103, C. O. A. 

5604. Add, Annotation : — Refd. R v. Porter (1927), 
20 Cr. App. Rep. 55. 

5605. Add, Annotation: — Refd. R. v. Porter (1927), 
20 Cr. App. Rep. 55. 

5607a. .] — In each of the following cases — - 


(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment & Hogging who appeals only 
against the Hogging; (3) a pri^ner under 
sentt‘nc(‘ of iinpi’isomnent & a recommenda- 
tion to deportation who appeals only against 
deportation ; (4) a prisoner under con- 

current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon — the person appealing is 
an api)lt. within Criminal Appeal Act, 1907 
(c. 23). s. 14, <S: should be treated as such 
pending the determination of his appeal. — 
li, V, Ross, U. V, Friend, R. v, Beattie, 
R. V, Llewei.lyn, R. V. Young (1924), 131 
T. 26 ; 88 J. P. 90 ; 40 T. L. R. 617 ; 
27 Cox, C. O. 015; 18 Cr. App. Rep. 55, 
C. C. A. 

1 5616a. .] — -In a proper case, especially 

with the concurnuire of tlio Crown, the ct. 
will allow an application for leave to appeal 
against conviction to bo treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such. — R. v. Towers 
(1029), 21 Or. App. Rep. 71, C. C. A. 

5629a. Sentence runs from session in which con- 
victed— Although passed in later session.] — 
Heutemee generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be j)assed. — R. v. Roberts 
(1929), 21 App. Rep. 69, C. C. A. 

5629b. Sentence ordered to run from passing of 
sentence — Abnormal delay in preparing trans- 
scripts for court.] — It. v, Me^thck, R. v, 
Ribuffi (1929), as reported in 21 Or. App. 
R(*p. 91, C. C. A. 

5673a. .] — The ct. will, if it thinks Ht, 

hear a plea oi! insanity even though it was 
not raised at the trial. — R. v, Canham (1925), 
18 ('r. App. Rep. 163, C. C. A. 

j 5739a. S, P, R. v. Hatch & Smith (1928), 20 Cr. 

‘ App. Rep. 181, C. C. A. 


diction. — A.-<I. v M‘Oann, 

I. R. 603,— IR. 

sk. Notice of appeal defeHivc.] — 

R. V. Moyle (Out.), [10^7] 3 I). L. R. 
G39 ; 47 Can. Orlm. Cas. 34y.-~'CAN. 

b1. Under Criminal Code, s. 760.]-— 
R. V, Nohman (Ont.) (1023), 40 Can. 
Grim. Cas. 406.— CAN. 

«m. ,] — R. V. FuASEii (1*. E. I.), 

[1928] 1 D. L. R. 803 ; 40 Can. Crim. 
Cas. 189.— CAN. 

sn. — .]— R. V. Wenn (Ont.) 
(1028), 40 Can. Cnra. Caa. 401. CAN. 

so. Under Criminal Code, s. 760 (6).] — 
H. V. Boutilieu (N. 8.) (1928), 60 
C’an. Crim, Cas. 186.— CAN. 

f i, Want of nu'arui .] — On 

an application for an exteiiHion of 
time witliin which to appeal, which 
was not mode until six months after 
eonviction :—Hcld : (1) want of moans 
was not a sutllclent ground on which 
to liase the application ; & (2) in view 
ol the delay in applying, very 
exceptional circuinstanws would liave 
to be established before tlio ct. would 
be Justlfted in gi’antlng the applica- 
tion. — R. V, SUr^DERLANl) & SUNDER- 
LAND (1927), 28 S. R. N. S. W. 26.— 
AUS. 

PART XIV. SECT. 8. 

5672 111. R. v, 

LeBlano, [1928] 1 D. L. R. 539 ; 49 
Can. Crim. Cos. 136.— CAN. 


PART XIV. SECT. 5, SUB-SECT. 1.— A. 

6630 V. .] — The ct. hearing an 

appeal is not warranlod in weighmg 
probabilities & substituting its view 
for that of the jury, to which the 
greatest weight must still bo givim. — 
U. V. Be Bruge, [1024] 4 D. h. R. 400 ; 
55 U. L. R. 507,— CAN. 

6630 vi. .] — R. r. Burke (1924), 

44 Can. Crim. Cos. 205.— CAN. 

PART XIV. SECT. 5, SUB-SECT. 2.— A. 

5666 i. Insanity,] — At the trial 

of a<;eused for murder there was, in tdie 
ct.’s oiilnlou, evidence which, had the 
point been taken, would of necessity 
have raised in the mind of the trial 
judge a doiilit whetlior accused was 
theii, on acHiount of insanity, capable 
of conducJ.ing his defence : but the 
point was not brought to the attention 
of the trial judge, & the course pre- 
scribed l)y Oriiuiiial Code, s. 067, was 
not adopted . — lit Id: the (.mission 
of counsel ought not to deprive accused 
of the rigid, given linn by the sect. & 
new trial directed. -R. v. Williams, 
[1020] 1 D. L. It. 313; 60 Can. Crim. 
Cas. 230 ; 6.3 O. L. R. 191.- CAN. 

PART XIV. SECT. 5, SUB-SECT. 2.— C. 

sp, Objectwn to conmetion on ground 
of defect in inftnrmation,] — R. v, 
Boutilikr (N. S.) (1928), 50 Can. Crim. 
Cas. 186.— CAN. 


PART XIV. SECT. 6, SUB-SECT. 1. 

sq. Ju Ireland .] — Practice & pro- 
('odure, as t.o applieations to allow fresh 
evidence on appeal, laid down by tho 
Ct. of Criminal Appeal. — A.-G. v. 
M‘aANN, [1027] I. R. 503.— IR. 


PART XIV. SECT. 6, SUB-SECT. 2. 

sr. Comnrtton improper — Claim to 
substitute stntence Jor lesser offeutv - 
heave to obtain further rimienrc - -iJon~ 
fined to lesser ojfence.] —Winin'! on an 
appeal from a eonviction for niil.iw- 
fully having carnal knowledge of n 
girl 14 yc'ars of age, it ajipeared tliat, 
tho accused had not heeii properJv 
(ionvicted, but there being no innjority 
of the ct. In favour of dirc^diiig a new 
trial, the Crown asked tin' et. pro- 
ceed under Grliiuna) Code, s JOIO t2), 
& substitute a seiiteuee tor iudee(*nt 
assault., whereupon tin uteiised's 
counsel moved for le.ivt to bbtnin 6£. 
present in*w oMdeuee from one Z., 
who would havt‘ been n < oinpellalilo 
witness at the trial Held’ sueli Usavo 
should b(i gi*ant(‘d, the additional 
evidence to be eoiilmed to the charge 
of indoeeut ass.iuh, A' 1 1nj hearing of 
the appeal hliould stand over until 
fm-ther order. A,, m the meantime, 
tho evidence of said witness should be 
taken before tho registrar of tho 
Supreme Ct. Sc forwarded by him to 
the registrar of the Ct. of Appeal. — 
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Cases 5800a— 5840 j. English and Empire Digest Supplement. 


5800a. Conflicting medical views.] — The mere fact 
tJiat conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal. — B. v, 
Thorne (1925), 09 Sol. Jo. 493 ; 18 Cr. 

App, Bep. 180, C. C. A. 

5802a. Unsatisfactory identiflcation.] — Conviction 
quashed. — K. v. Hitchcock (1920), 19 Cr. 
. Bep. 181, C. C. A. 

5802b. Photograph of accused published in news- 
paper.] — R. V. Morrison U911), 0 Cr. App. 
Rep. 159, C. C. A. 

5802c. Insanity ^ — Supervening after trial.]— R. 

V, Driscoll & Rowlands (1928), 20 Cr. App. 
Rep. 101, C. C. A. 


5806a. Indictment alleging offence under 

repealed section of statute.] — Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ct. of 
Criminal Appeal will quash the conviction. 
— R. V. Taylor (1924), 93 L. J. K. B. 912 ; 
88 J. P. 152 ; 40 T. L. R. 830 ; 09 Sol. Jo. 
12 ; 22 L. G. B. 081 ; 18 Cr. App. Bep. 105, 
C. C. A. 

' 5816a. .] — If a judge has distinctly reached the 

conclusion that the case against a deft, is 
merely one of suspicion, he ought to with- 
draw it from the jury. — R. v. Johnson 
(1928), 21 Cr. App. Bep. 60, 0. 0. A. 

5840a. .] — R. v, Daniels (1927), 20 Cr. 

App. Rep. 127, C. C. A. 


K. V. Shitmaiun (B. C.), [1928] 1 
W. W. K. 900.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 3. 

6740 iii. .] — An application must 

bo refused, where the person whom it. 
wfui Kou^ht to call had been prchont in 
ct. at the time of the tnal & available 
to bo called by acciiBOd or hlB counsel 
if they desired to do bo. — K. v. Cron an 
( 1924), 41 Can. Crlm. Gas. 320 ; 57 

N. a. R. 25.— CAN. 

6766 ii. .] — The defence' having 

been permitted for the iiurpose of 
securing a now trial to read the allidavit 
of one who it coiitA^ndcd Bhould have 
been called as a witness by tne pru&e- 
outiou : — JJcld : the omission to call 
such witness did not result in such a 
misearriago of justice, or tlie pOhslbUity 
of it, as to warrant a new trial. — li. v. 
Gaixaohku, 11924] 4 D. L. K. 1059; 
3 W. W. R. 357.— CAN. 

St. No opportunity of irosif-cxanntiiriQ 
former wdnesh on siatatu'nt at trial .] — 
It. V. VVK (1925), 44 Can. Grim. Gas. 
249 ; [1925] 3 W. W. It. 100.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 4. 

sv. Evidence material <f- relevant to 
show verdict nmma .] — The pur])ose of 
the ct. in allowing applt. to load 
additional ovidonco under Criminal 
Appeal (Scotland) Act, 192(i, s. (» (5), 
Is to give him an opportunity of show- 
ing that the verdict was pronounced 
in tho absence of matter material & 
relevant to load to a contrary result. — 
Slati'.r V. IJ.M. Advocate, [1928] 
S. G. (J.) 94.— SCOT. 

PART XIV. SECT. 6. SUB-SECT. 5. 
m. Read now ‘‘ 5793 i.’* 

6793 ii. .1 — R. r. 

(1925), 57 N. S. It. 537.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 1. 

p i, Criminal Appeal {Scotland) 

Act, 3 92G (c. 15).J— The Ct. of CJrimmal 
Appeal Is not. a ct. of ivvicw in tho 
sense in which that k'rm is used in 
civil procedure. : it cannot upset a 
verdict uiortdy because it disagrees with 
tho view citlicr of tho evidence or of 
tho cri'dibility of the witnesses on 
which it. proceeded ; it, caiuiot interfere 
unless it thinks the verdict unreason- 
able. The t(‘st of uni’casonablenoKS 
is similar to that applied to verdicts 
obtained in civil jury trials, viz., was 
tlie verdict so flagrantly WTong that no 
reasonable jury, acting honestly under 
proper direction, could have given it. — 
Webb v. U.M. Advocate, [1927] 
S. C. (J.) 92.— SCOT. 

p ii. .] — Held : an ai)pcllato 

ct. could not, under Criminal Code, 

B. lOlG (2), substitute for tho con- 
viction under s. 405 a conviction under 
s. 406. — R. V. Leuoux, [1928] 3 

D. L. R. 688 ; 50 Can. a-im. Gas. 52 ; 
G2 O. L. R. 360.— CAN. 

p iii. .] — Applt. was tried for 

murder by intentionally causing the 
death of another native. He was con- 
victed by the Additional Sessions Judge | 
&; four assessors of culpable homicide I 


not amounting to murder, & was 
sonteucod to a term of idgoro us imiudson- 
mont. 'J’he Govt, applied for a revision 
of tho judgment, & the High Ct. altered 
tho conviction to one of murder & 
sentenced tho applt. to death : — Held : 
on an application for revision, as dis- 
tinguished from an appeal, the High 
Court had no jm'isdictlon to convert 
the finding of an acquittal of murder 
into one of conviction & to sentence 
the man to death. — K ibiian Singu v. 
R. (1928), 44 T. L. R. G90, P. C.— 
IND. 

b i. .] — Deft, w’as tried on an 

indictment charging commission of an 
ollence &; was convicted of an “ attempt 
to commit ** that ofTence : — I/cld : tlie 
evidence w^as sufficient to 8ust.ain the 
verdict, Sc his appeal must bo dismissed. 
— U. u. GfNO (1924), 57 N. S. R. 19G. 
—CAN. 

b ii. .] — Where accused is 

charged with having committed a crime 
at a named place in a named county 
province, & a place with such name is 
referred to in' the evidence at the trial, 
the fact that there is nothing in the 
evidence to show* that the place is 
within such county or province; — Held • 
not sucli an omission as to give ground 
for an appeal. — R. v, Payette, [1925] 
1 D. L. R. 112 ; [1924] 3 W. W. R. 863. 
—CAN. 

b iii. .] — Whei*e the Crown’s 

case was founded on the evidence of a 
very young child, who contradicted 
In rsi'lf on the vital point in the trial, & 
on several minor matters : — //eld : a 
eouviclion fouiuled on such evidence 
could not be suslamed. — R. v. Ghione 
(1925), 34 B. C. R. 554.— CAN. 

b iv. .1 — R. V. McKenzie (1926), 

58 N. S. K. 464.— CAN. 

b V. .1 — Findings of tho ct. or a 

jury on questions of fact are only to be 
sot aside wdicre the findings are obvi- 
ously & palpably wrong, or are un- 
reasonable & cannot be siipported by 
the evidence. — R. v. M. (1926), 46 CJan. 
Grim. Cas. 80; 68 N. S. R. 512 — CAN, 

b vi. .] — ^Appeal dismissed. — 

R. V. Davidson (1926), 47 Can. Grim. 
Cas. 80 ; 59 N. S. R. 179.— CAN. 

b vii. .] — ^Appeal dismissed. — 

R. V. Nicholson (1926), 47 <3an. Grim. 
Cas. 113 ; 69 N. S. R. 323.— CAN. 

b viii. .] — ^Appeal dismissed. — 

R. V. Haddad (1927), 47 Can. Grim. 
Cas. 163 ; 69 N. S. R. 187.— CAN. 

b ix. .] — Circumstances in w hich 

an appeal against a conviction for 
forgery, by making interlineations in 
a document, was allowoil. — K. r. 
Zerebko (Susk.) (1927), 48 Can. Grim. 
Cas. 87.— CAN. 

3 X. Variance hdwium evidence 

iSL' charffc — As to date of offence .] — 
Conviction quashed. — R. v. Davies 
(Alta.), [1927] 2 W. W. R. 605; 49 
Can. Grim. Cas. 86. — CAN. 

b xi. .]— Tho Ct. of Criminal 

Appeal quashed a verdict & sentence, 
where the evidence was defective in 
some important respects, & the evi- 
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dence, such as it was, was not presentep 
to the jury in such a way as to bring 
sufficiently clearly before them the 
(UKistions they had to determine. — 
A.-G. V. S&irrH, [1927] I. R. 564.— IR. 

b xii. .] — If tho evidence is 

sufficient to justify a conviction, & 
tho jury are properly directed, the Ct. 
of Appeal oannot interfere with their 
verdict because in the opinion of the 
presiding judge it is based on evidence 
w hich was imtrustworthy & ought not 
to have been accepted. — K. v. Thomas 
(1928), 28 8. R. N. S. W. 490 ; 45 
N. 8. W. W. N. 146.— AUS. 

st. Court may reduce sentence — 
Althouyh no appeal from sentence .] — 
U. V. Musc.Rvve (N. S.) (1926), 46 
Can. dim. Cas. 45. — CAN. 

sv. N on-indictable offence tried as 
indictable offence.] — il. v. Tiiomi’SOn, 
[1928] 4 D. L. K. 859 ; 50 Can. Crlm. 
Cas. 183 ; 62 O. L. R. 610. — CAN. 

sw. Conviction md in form required 
by A cl — Omission of order for forfeiture. ] 
— Deft, w^as convicted by a district 
justice of an oifenco under l^sheries 
Act, 1924, but the district justice 
omitted to order a forfeiture of tho fish 
as required by the Act : — Held : the 
omission invalidated tho conviction. — 
'I’ANGNEY V. District Justice for 
C ouNTV OF Kerry, [1928] I. R. 358. — 
IR. 


PART XIV. SECT. 7, SUB-SECT. 4. 

5824 V. .] — R. V. Berger, 

[1925] 2 D. L. R. 237 ; 43 Can. Grim. 
Cus. 301.— CAN. 

5824 vi. .] — Dofts. were 

eonvioted of the olIenceB of conspiring 
t-o defraud a city corpn. of money due 
to the corpn. for taxes : — Held : on 
iiifei-eiice of guilty knowledge or 
b(‘hcf could not properly be drawn 
beyond all reasonable doubt, & with 
such degree of cxjrtomty as would 
w^arrant the convujtions, which were 
accordingly quashed. — R. v. Epstein, 
R. V. Waeker. R. V. Speron (1925), 43 
C-an. Oini. Cas. 348 ; 56 O. L. R. 
587.— CAN. 

5824 vii. .] — Deft, was 

convicted of rape : — Held : having 
regal'd to the evideneo, the verdict W'as 
unreasonable & could not be suppoited 
& must be sot aside. — R. v. Hubleit 
(1925), 58 N. 8. R. 113.— CAN. 

6824 viii. .]— R. v. Wah 

Sing Chow (B. C.) (1927). 48 Can. 
Ci'lm. Cas. 144. — CAN, 

6824 ix. .] — Held: a 

finding that deft., while intoxicated, 
was in charge of a motor-vehicle, did 
not justify a conviction for driving 
while intoxicated, nor could deft, be 
convicted of the alternative ollonoo. 
for Criminal Code, s. 285 (4), cannot 
apply to a vehicle which is out of com 
mission & cannot be operated by Its 
own power. — R. ti. Higoinb, [1929] 1 
D. L. R. 269 ; 60 Can. Grim. Cas. 381 ; 
63 O. L. R. 101.— CAN, 

6843 viii. .}— B. v . Niohol- 



Vol. XIV.— Criminal Law. Cases 6850--6892a. 


5850. Add, Annotation : — Refd. R. v. Rice (1927), 
20 Cr. App. Rep. 21. 

5850a. .] — The exercise of the juris- 

diction under Criminal Appeal Act, 1907 
(c. 23), 8. 4, depends on the circumstances of 
the particular case, whatever may be the 
opinion of the judge who tried it. — H. v. 
Rice (1927), 20 Cr. App. Rep. 21, C. C. A. 

AnnolijiUm : — Befd. 11. v. DavidBori (1927), 20 Cr. App. 

0(i. 

5850b. .]~R. V, Davidson, No. 31 29b, 

ante, 

5856a. .] — R. v. Richabds, No. 6230a, post. 

5856b. .] — Conviction qu«'ished on the grounds 

of non-direction & of receipt of inadmissible 
evidence. — R. v. llowAimi (1926), 19 Cr. 
App. Rep. 102, C. C. A. 

5856c. .]— R. V. Berry (1926), 19 Cr. App. 

Rep. 113, C. C. A.. 

5867. Add. Annotation : — Distd. R. u. King (1927), 
20 Cr. App. Rep. 158. 


5927a. .] — ^Where the defence is an 

alibi, the jury must be pointedly directed on 
the identification. — R. v. Phillips (1924), 
89 .T. P.16; 41 T.L. R. 190 ; 18 Cr. App. Rep. 
151, C. C. A. 

5927b. Direction as to time.] — R. v. Smith, 

No. 0066a, post. 

5927c. - -.] — Wliere an alihl is s('t up as a 

<lefence, the jury must b(‘ directed that if it 
tails they must consider tlu' hict s of the (;ase 
m their merits. — R. v. Chew (1926), 19 Cv. 
App. Re‘p. 73, C. C. A. 

5929a. .] — When in a trial for larceny 

'asportation of documents has been i)roved, 
there must be a direction whether it took 
place animo furandi or not. — R. v. Jones 
(1925), 19 Cr. App. Rep. 39, C. C. A. 

5932a. By bailee — Intent to defraud.] — R. v. 

Moore, No. 3007a, ante. 

5932b. Breaking & entering — Breaking.! — R. v. 

Lloyd, No. 2839b, ajite. 


App. Rep. 8, C. C. A. 

5870b. .]— R. V. King (1927), 20 Or. 

App. Rep. 158, C. C. A. 

5870c. Evidence of bad character.] — R. r. 

FLEMiN(i, No. OlOtia, post, 

'5873a. .] — R. v. Uaslam, No. 2839a, 

ante. 

5 S 77 SL. .]— R. V. Homer ( 1926), 19 Cr. 

App. Rep. 1 18, C. A. 

5884. Add. Annolaiion : — Refd. Godrnan v. Times 
Publishing Co., [1026] 2 K. B. 273. 

5887. Add. Annotations : — Refd. R. v. Dunkley 
(1926), 134 L. T, (i32 ; R. McLean (1026), 
134 L. T. 610. 

5906. Add-. Annotaiinn Consd. R. v. Baldwin 
(1925), 133 L. T. 191. 

5926a. .] — R. v. Howartu, No. 5856b, ayitv. 


charged on this point. — R. v. Brierley 
, (1921), 18 Cr. App. Rep 136, C. C. A 

I 5938a. .'1 — The gist of the crime of 

obtaining by false prc'tences is an intent to 
defraud : direction on tins ])oint mu.st be 
clear. — R. v. Renton (1925), 19 CT. App. 
Rep. 33, C. C. A. 

5938b. .] — On a charge of obl/aining 

by false pretences there must be a direction 
on the issue of intent. — R. Kay (192.5), 19 
Cr. App. Rep. 42, C. C. A. 

5959. Add. A n}iotat} on ^ : --Consd. R. r. Thorpe 
(1925), 133 L. ^J\ 95. Refd. It. r. (’aiiham 
(1925), 18 Cr. App. Rep. I()3. 

5976. Add, AnnoUtfion : — Folld. R v, Moore 
(1924), IS Cr. App. Rep. 29. 

5992a. H. r. Tavener tfc Tobltt (1928), 21 

Ap}). Ref). 63, C. C. A. 


SON (11)2r»), 47 Can. (Jrlm. Cas. ilH; 
no N. S. K. 323.-— CAN. 

5843 ix. — .1 — E. r. M\y 

(Sask.), 11927] 1 D. L. H. 753; 47 

Can. Crim. Cas. i 18. — CAN. 

sx. Cotouciif/N for offence not charged 
in sunifnons.] - Halifax C!ohpn. r. 
O’CONNOK (1SS2), 15 N. S. E. (3 R. 

. G.) 190. -CAN. 

PART XIV. SECT. 7. SUB-SECT. 5. 

6856 vii a. S. P. K v. (3iin Clioxo 

(1921), 29 B. C. R. 527.- CAN. 

6856 xvi. .]-R. v. Oktynsky, 

fl927] 2 J). L. K. 973 ; 119271 1 

W. W. II. 957; 47 Can. Criin. Cas. 

319 ; 21 8ask. L. R. 4 IS.-— CAN. 

s (p. 522) i. Irregularities al 

former trial — Prosecution for pe/rjury. ] — 
The ct. can take into eoiisideration 
circumstances & irrofrulurities as to evi- 
dence, which occurred not at the trial, 
the verdict at which is in appeal, hut 
at a former trial where the [lerjury for 
which accused has been convicted was 
alleged to h.ave been connnitteu. — 
R. V. ClKSLENSKT, fl924] 1 W. W. ll. 
82 ; 41 Can. Ortm. Cas. 195. — GAN. 

PART XIV. SECT. 7. SUB-SECT. 6. 

5909 i. (\mviction quashed -Evidence 
for defence ccrchtded.\ — Wtnninu v. 
Touuance, [1928] S. C. (J.).79. — SCOT. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (a). 

a i. .] — R. V. Averill, 

[1927] 2 W. W. U. 310 ; IS Can. (Vim. 

J.8. 


(Jas. 121 ; 21 Sask. L. R. 679.— CAN. 

a ii. -- -.] — R. V. Cooper 

(Out.), [1927] 4 D. Li. R, 1093; 19 

Can. Crim. Cas. 87.— CAN. 

5920 iii. — - — .] Accused & one M. 
left a room in an hotel togcd.her, both 
mtoxieat<‘d On r<*uehmp: the rotunda 
of the [lotel M. said to the night (dis’k 
I “ I got hit ill the eye, but the other . 
fellow got worse thou I did,” the 
clerk saw t hat there wijls blood on botli 
of M.’s hands. JmmedicitelY after 
t hey had loft the hotel, a third man, 
who came to the hotel with them, was 
found dead & m a batlered condition 
in the ro»>m they had left. On apiieaJ 
from the conviction of accused for 
manslaughter : — Held : then) v\as non- 
direction aiiioiiritiug to misdirection 
m the charge of the judge, to the jury, 
tlic result of w^bich was tbnt the 
strougest evidenei* in favour of ueeused, 
Aiz., M.’s appearance after coinlug out 
of the room & his Hta-tmueiit of Ids 
actions, w'as not subiidtted to the 
jury’H consideration as it onglit, 
th(*re should bo a new trial. R. r. 
Nk'TIOLhon (1927), 49 Can. (Vim. Cas. 
228; 39 B. (J. E. 201. CAN. 

5920 iv. - .] — An Indictment was 
present-ed agaiust threi* accused persons 
for breaking & cnt.(*riiig & for stealing. 
The trial judge left the case to tlH‘ 
jury as being one of breaking 6c 
entering only, & did not point out to 
the jury that it w'as, under Criminal 
Code, H. .575, open to the lury to find 
the iirisoiiors, or some of them, guilty 
of stealing: Held: this omission was 
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111 itsc'Jf hudicjent to amount to a 
jnHcaiTiMgi‘ of justice — r. Short, 
(ii{|',\i,FA A' riJNT, [I92SJ St. R. (^d. 
210 , 22 G. .1. 1\ 198. - AUS. 

sy. Direct ion alteged to In inijair.] — 
K. )*. ITru ICiNd, [19281 2 1). ii. R. 
<187 . 19 Can (Vim (\is. 171 ; 09 

N. S. R. 5. —CAN. 

PART XIV. SECT. 7, SUB-SECT. 7. 

A. (b). 

sb. IJigamy — Felonious intent] — 
Where tlie trial judge directed tlie jiirv 
that if accused inteiub*(l to be married 
a second time', his fhst wife being 
alive to his knowledge & the fiist. 
iipirnage being a lawdiil marriage, thc'ie 
was felonious intent .-—//r/d .* Hus 
direction was right — E. r. Kkvnki)\, 
[1923] S. A. S. R. 183.— A US. 

PART XIV. SECT. 7, SUB-SECT. 7. - 
A. (c). 

5948 i. Whelhf r gtoiniff fin qiio^fnliq 
coiivirtion.]- -Bkook's i I,’, )J928| I 
T). L. U. 208 ; 18 Can Cum ('as, 333 . 
[1927] S. C. R 033. -CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 

C. (a). 

6006 V, — . I Tn dirt'cl,- 

mg the jury, the judge gave them the 
imprcsKirm that mere know ledge of the 
crime without anv aiding or abetting 
thereof wa^ siiOlcient to make accused 
a principal otrend<*r Held • a ims- 
dirootion, A" new' trial ordered. — R. v. 
DUTC’fTAK, n 924 1 1 1). L. It. 973.— CAN. 

31 



Cases 6013— 8068a. English and Empire Digest Supplement, 


6013. Add. Annotation : — Reid. R. v. Fisher (1926), 
19 Or. App. Rep. 166. 

6056. A dd. Annotations : — Consd. R. v. Evans 
(1924), 88 .T. P. 190. Apld. R. v. Beebe (1925), 
Tj. T. 730. Consd. Htatham v. Statham, 
11929] P. 1.31. Reid. 11. v. Ross (1924), 18 
Or. Ai)p. U-cp. 141 ; R. v. Harris, 11927] 2 
K. B. 587. 

6063. Add. Annotation : — Reid. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 

6064. Add. Annotations : — Consd. Statham v. Stat- 
ham, [1929] P. 131. Reid. R. v. Whitehead, 
11929] 1 K. B. 99. 

6066a. Direction that corroboration exists 

not warranted on iacts.] — (1 ) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 

(2) In dealing with the defence of an alibis 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 

(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
gu&ty before he gives evidence for the Grown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 


his object is to mitigate his own punishment 
(Avoby, J.). — R. V. Smith (1924), 18 Or. App. 
Rep. 19, C. C. A. 

6066b. .] — Where the evidence against 

a prisoner is the uncorroborated evidence of 
<in accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to teU the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth they ought 
to act on it. — R. v. Beebe (1925), 133 
L. T. 736; 89 J. P. 176; 41 T. L. R. 
635 ; 28 Cox, O. 0. 47 ; 19 Or. App. Rep. 22, 
C. 0. A. 

Annotaium : — Refd. R. V. Harris, [1927J 2 K. B. 587. 

6067a. .] — The correct direction 

on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict. — R. V. Jones (1925), 19 Or. App. 
Rep. 40, C. C. A. 

6068a. .] — When consent is 

the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 


6016 iv. .1 — It. was con- 

tonded that the judge misdirected the 
jury in reading to them a sect, of the 
Criminal Code which had been repealed 
before the trial took place : — Held : 
as the sect, in question was simply a 
statement of the common law & could 
not prejudicially affect prisoner, the 
case was within the Code, s. 1014 (c), & 
the objection haii no effect. — 11. v. 
MoLachlan (1923h 56 N. S. U. 413; 
41 Can. Grim. Cas. 249. — CAN. 

6016 V. .1 — The fact that 

the trial judge in charging the jury 
niisstatAid the law will not. in view of 
hiS subsequent cowection of this 
statement aftei the jury wore called 
back, Justify the setting aside of the 
conviction. — Steelk v. K., [1924] 4 
D. L. n. 175 ; [1924] 1 W. W. R. 1146. 
—CAN. 

PART XIV. SECT. 7, SUB-SECT. 7. — 
C. (b) i. 

6019111. .] — Where homicide 

was proved & was not denied, but the 
defence of temporary insanity causc'd 
by intoxicating liquor was set up : — 
: the omission from the trial 
judge’s ehai-ge of an instruction that 
aeeused was entitled to the benefit of 
a reasonable doubt was a substiiiitial 
wrong <'n t itling him to a new trial. — 
R. V. i’AYKi’i'E, (19251 2 W. W. R. 747 ; 
44 Can. (.’rim. Cas. 209 ; 35 B. C. R. 
81.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 

C. (b) ii. 

d i. .] — The omission to place 

clearly before the juiy the law as to 
the right of privat,o defence of the 
person, as bearing on ibe facts set up, 
& to direct their attentiou to the point 
whether, & how far, accused was 
justified in attacking deceused, in 
order to prevent injury to liiiiisclf : — 
Held * a naisdlreotlon vitiating the 
— 1^. V. ASKRUDDIN (1926), 1. L. K, 
53 Calc. 980.— IND. 

sc. Jiape.l — R. v. Ham. (Ont.) (1927), 
49 Can. tJrtoi Cas. 146. -CAN. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) iv, 

sd. Direction that evidence as to 
€iccused*8 immoral cluxractcr 
Presumption of innocence.] — The Judge 
directed the jury that the facts proved 
with reference to prisoner’s cbor^ter 
were rch'vanl for their consideration, 


& that the presumption of innocence 
apiilied with less effect tA> prisoner than 
to a man of proved good character. 
The jury found the prisoner guilty by 
a narrow majority : — Held : the judge 
had misdirected the jury in law, in 
respect that the immoral character of 
the panel was iri*olevant, & the pre- 
sumption of iimocence applied equally 
in all cases, & could only be displaced 
by evidence relevant to prove the criiru' 
charged. — Slater v. H.M. Advocate, 
fl928J 8. O. (.1.) 94.— SCOT. 

PART XIV. SECT. 7, SUB-SECT. 8.- A. 

ri. Criminal Code. a. 1002.] — 

Deft, was ounvictod of having had 
carnal knowledge of a feeble-minded 
girl : — Held : as there was no cvidiiiicij 
m corroboration, the conviction must 
be quashed. — R. v. Simmb (1924), 4 3 
Can. Grim. Cas. 28 ; 57 N. S. Jl. 476. — 
CAN. 

rii. .] — UuBiN V. R., [1927] 

4 1). L. R. 760 ; [1927] S. C. R. 442 ; 
48 Can. Crim. Cas. 172. — CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.- B. 

6064 vii. .] — The rule os 

to the danger of convicting upon the 
uncorroborated testimony of an accom- 
pliiic is not a strict rule of law, but 
merely one of i>ractical wisdom iV 
carefidness, & the omission of the trial 
judge to give the customary warning, 
even if teohnicaliy an error, docs not 
constitute such a miscarriage of justice 
or substantial wrong as to vitiate the 
conviction. — R. v, Gallaobler, [1924] 
4 D. h. R. 1059 ; 3 W. W. R. 357.— 
CAN. 

6064 viii. .] — A charge to 

the jury, that, while it was dangerous 
to convict on tlio evidencp of au 
accomplice without corroboration, yet 
In tills case it was the right & iluty of 
the jury, if on the accomplice’s evidence 
they felt no reasonable doubt of the 
guilt of accused, to convict him : — 
Held : a misdirection. 

If a judge discusses the evidence of 
an accomplice & points out its con- 
sistency, ho should explain to the jury 
the considerations which prompt an 
accomplice to testify against accused. 
— R. V. SlJEE, [1926] 1 D. L. R. 729 ; 45 
Can. Crim. Cas. 190 ; 68 O. D. R. 313. 
—CAN. 

6064 ix. .] — When the 

evidence against a prisoner is the 
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imcorrohoratod evidence of an acooui- 
plioe, it is verong for the judge to tell 
the jury that, if they are quite certain 
that the accomplice is tolling the tniili, 
the^ have not only the right to convlch 
prisoner but that it is their duty to do 
HO. In such a case, the judge should 
follow the rule laid down in R. v. 
Haakerville, No. 6056 ; the judge 
should warn the jury of tho danger of 
convicting prisoner on the uncorro- 
borated testimony of an accomplice &, 
ill his discretion, may advise thinn not 
to convict upon such evidonci), but ho 
should i>oini out to the jury that it is 
withm thtdr legal provirioo to convict 
upon such unconfirmed evidence. — 
Gouin V. R., [1926] S. C. R. 539.— CAN. 

6064 X. .] — Where the evi- 

dence of accomplices is uncorroborated, 
juries siiould bo mstructed as nearly as 
jiosslblo in the language m which tho 
rule of practice laid down in Gmiin v. 
R., No. 6064 ix, ante, is expressed. 

A charge widch in effect puts tho 
ovidenoo of an accoinplico on tho samo 
footing as that of an ordinary witiioss 
amounts to a. niiscarriagi' of justice. — 
It. V. Bachiu (Hask.), [1927] 3 1). L. B. 
1179; [1927] 2 W. W. R. 171; 48 

Can. Oim. Cas. 53.— CAN. 

<SVr, alao, cases in Part XII.. Seel.. 13, 
Sub-sect. 4, K.. ante. 

6067 iii. .] — A verdict 

of indecsoiit assault founded solely on 
the testimony of prosecutrix not 
allowed to stand, where the judge did 
not warn the jury properly with rt^spoct 
to coiToboratiou.— R. v. Emberton 
(S ank.), [1927] 4 D. L. H. 1126 : [1927] 
3 W. W. R. 564 ; 49 Can. Crim. Cas. 
94.— CAN. 

6067 iv. .]-On tho 

trial of a charge for Indecent assault 
on a girl of under sixteen years, the 
trial judge, in the course of warning 
the jury of the danger of convicting 
on the uncorroborated testimony of tlio 
girl, said ; ** In such a case. It is usual, 
in fact, necessary, to caution the jury 
against tho danger of acting upon the 
uncorroborated testimony of the girl,” 
&, also, “ unless she is supported by in- 
dependent testimony which implicates 
the accuse<[, her evideuoe is not an 
entirely safe or satisfactory foundation 
for a verdict against him *’ : — Held : 
this direction was sufficient. — R. v. 
K:ENNE^VET-L, [1927] S. A. S. n. 287. - 
AUS. 
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the female’s story. — R. v , Salman (1924), 18 
Or. App. Rep. 50, C. C. A. 

6068b. — — .] — R. V. Draper 

(1929), 21 Or. App. Rep. 147, O. 0. A. 

6069a. ,] — When the only 

witness for the Crown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration. — R. r. Dixon (1925), 19 Cr. 
App. Rep, 36, C. C. A. 

6072a. Evidence of young children.] — R. v. 

Marshall, No. 3136a, ante. 

6090. Add. Annotations : — FoUd. R. v. Dennis, 
R. v. Parker, [1924] 1 K. B. 867 ; Apld. R. 
V. Williams (1925), 19 Cr App. Rep. 67; R. 
i’. McDonnell (1928), 20 Cr. App. Rep. 163. 

6094. Add. Annotation: — Folld. R.v. Hussey (1924), 
18 Cr. App. Rep. 121. 

6097a. Necessity for proof.] — When no reason j 

is shown to the ct. to believe that a i)h*a of 1 
guilty has been improperly accepted, it will 
decline to interfere. — R. v'. Clauk (1929), 21 
Cr. App. Rep. 81, C. A. 

6106a. Disagreement of first jury Second jury 
hearing way in which first divided.] — (1) If 

a jury, unable i<> agnn', has announ<ied in 
oi)en <4 ., & therefore in presenct* of the jurors 
in waiting, the numbers of their members for 
& against a eoTiviction, it is wrong to proceed 
witli the second trial b(‘for<5 such jurors. 


Even if there is no otlier jury available the 
Bench ought not to threaten to deprive 
accused of ball, unless he will consent to be 
tried by those jurors. 

(2) Inadmissible evidtmee of accused’s bad 
(character volunteered by a witness may 
invalidate a <;onvi<;tioii. — R. v. Plemino 
( 1929), 21 (^r. App. Hep. 149, C. C. A. 

6110. Add. Annotation : -Distd. R. v. Villars 

(1927), 20 Cr. App. Rep. 150. 

6111. Add. Annotation : — Folld. R. v. Villars 

(1927), 20 Cr. App. Rep. 150. 

6112a. Improper question put to prisoner Prisoner 
undefended.]— R. v. Weeks (1928), 20 Cr. 
App. Rep. 188, C. C. A. 

6136. Add. Annotation Refd. It. v. Morter 

(1927), 20 Cr. App. Rep. 53. 

6144a. Refusal to permit accomplice to be called 
in mitigation — Count against accomplice 
withdrawn.] ~ 'Proviso to Cnrninal a i 
Act, 1907, s. 4, apidu'd dt‘spite a manifest 
error in j)rocedure. — R. r . Caskell (1929), 
21 Cr. App. Rep. S3, C. V. A. 

6152. Add. Citahon : — 31 T. L. R. 401. 

6169a. .] — ’Pile (''t. of (h’irmnal Appeal does not 

make slight reductions of sentences. The ct. 
only inttich'res on matters of principle & on 
the ground of substantial miscarriages of 
justice. — R. V. DrNBAJi (1928), 21 Cr. Ajip. 
Rep. 19, C. 0. A. 


PART. XIV. SECT. 7. SUB-SECT. 10 

a (p. 538) i. One jurj/man not sworn.] 

‘ — Where one of t.lio additional panel of 
jurymen HuniTnoncd, who was present & 
answered to hiH name when first called 
by the clerk, was not called to bo 
sworn by the clerk who anuouiKJod 
that the panel was exhuuHttul, which 
made it necc^ssary to secure an 
additional juryman from among those 
who had stood aside* — Held: an 
objection could not bo allowed, as no 
substantial wrong or miscarriage of 
justice had occurred. — R. v. Mc’Laoiilan 
(1U23), 50 N. 8. ri. 413 ; 4J Con. Grim. 
Gas. 249.— CAN 

sf. Policeman informant making 
arrest, cmidnrfing jiraserulion <P giving 
evidence- Failure to (mplug counsel or 
attorney.] —I’lio fact that., in a sum- 
mary ooTiviction procccLllng, the In- 
formant. who was the policeman m 
<*harge of the ease, a<;t(‘(l as t-lai 
)»roRecutor at the hearing, S: was also 
a witness thereon, & hatl sw'orii to & 
executed the search w'arraiit. in jierson & 
arrested the acensed held not a ground 
fur H('ttiiig aside the eoiiMetion.- -- 

R. V. CuuiT. 119281 4 J). L. li. .-JS! ; 
[1928] 2 W. W. U. .377 ; .00 Gan. (Yirn. 
Gas. 143 : 22 Sask. L. li. .525. — CAN. 

PART XIV. SECT. 7, SUB-SECT. 11.— 

D. 

6116 vi. .] — li. V. Dk 

Behtolt, [1927] 3 D. L. R. 193 ; [1927] 

S. C. R. 454 ; 48 Can. Cnm. Gas. 118.— 

CAN. 

6115 vii. .] — Brooks r. R., 

[1928] 1 1). L. B. 2G8 ; 48 Can. Grim. 
Gas. 333. - CAN. 


PART XIV. SECT. 7. SUB-SECT. 11.— 
E. 

q i. After juryman called — By 

person on panel.] — Held : a miscarriage 
of justice.— R. V. McNamara, [1926J 
4 D. L. R. 880 ; 46 Can. Grim. Gas. 
230 ; 69 O. L. R. 342 —CAN. 

sj. DisQualification of juror.] — Held: 
such disqualification did not cause a 
miscarriage of justlce.^ — R. v. Boak, 
[1925] 3 D. L. R. 887 : [1925] S. C R. 


.)25 ; 4 I CJau. Grim. Gas. 218 ; 

[192.5] 2 D. b. It. 803 ; [1925] 2 W. W. 
R. 40 ; 43 G.xn. Grim. Gas. ‘102 ; 35 
B. G. R. 256.— CAN. 

PART XIV. SECT. 8, SUB-SECT. 1.— A. 

sk. J unsdietwn of coiiid.] — it. v. 
Fox. It. V. Sanhome (1920), 44 Gan. 
Crun. Cos. 202. — CAN. 

hi. .] — No deft niU‘ principle can 

be laid down upon wdiiidi a et.. of appeal 
should proceed in dealing with appeals 
for the redueijou of sentences on the 
ground of excessive seventy ; all the 
ciroumstauees should be carefully takc'u 
into account in each Instance Sc full 
consideration given to inatters of 
mitigation. — R. r. Finlay, 11924] 4 
D. L. R. 829 ; 3 W. W. It. 427.— CAN. 

h ii. .] — A sentence slimild be 

interfered with by a ct. of appeal only 
whei’e the trial judge proceeded on 
some wrong ir iiiciplo or gave too gixiat 
weight to particular eircimistaricos : 
the fact that individual members of 
the ct. would have imposed a dillerent 
seutence is not sufficient. — R. v. 
Gallaoiieu. [19241 4 D, L, It. 1059 ; 
3 W. W. R. 357. — CAN. 

h lii. “ "-'.I — In considering the 
adequacy of a sentence, tho et. sbouUI 
be guided l)\ the same eorisid orations 
W'hethor the appeal bo taken for the 
reduct ion or inc,rease of the sentence. — 
]t. V. Hickr, [1925] 2 I). L. K. 1000 ; 
[1927] 1 W. W. It. 1155; 44 Gan. 

Grim. Gas. 13 ; 19 Sask. L. R. 359. — 
CAN. 

h iv. .]— Dustoor V. R. (1927), 

Q. H. 42 K. B. 520.— CAN. 

h V. — .] — Where prisoner was con- 
victed of rai>t‘ & Renteneed to death : — 
Held : clicuiristaneeH, such as low 
mentality & baneful environment, 
which wen* not brought to the attention 
of the judge, were suftioieiit to warrant 
a reduction of the penalty to twenty 
years* imprisomnent & twenty lashes. 
— R. V. McGatreun, [1927 j 2 D. L. R. 
1142 ; 48 Can. Cnm. Gas. 54 ; 60 

O. L. R. 331. — CAN. 

k i. — — Ahnrtion.]- An appeal by 
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ail alxulioii-niongei against a sentence 
of four years’ imprisonment imposed 
on ber on a convielion for abortion, 
dismissial.-'B. v. (19251 4 

1). h. R. 071 ; [1925] 3 W. W. R. 43 f 
35 Mail. L. R. 299 —CAN. 

k ii. .] — bofl. was convicted of 

breaking & eutorliig with intent to 
commit e.n indietaiile olfence. On 
apjieal, tbi're w*as evidence to 

sup]>oTlr t.lio eoiiviction, the trial 
judge having hail Iho advantage of 
seeing prisoner tSc hearing his evidence, 
&: no sutIU;ient reason hnving been 
showai for reducing the sentence : — 
Held : tho conviction be aftlrinod Sc 
(Jeft.’s appeal dismissed — It. r. .Ioiin 
(1927), 59 N. 8. 11. 385 —CAN. 


PART XIV. SECT. 8. SUB-SECT. 1.— B. 

6170 i. IV het her fresh sentence can he 
substituted — Plea oj guilty .] — On an 
a])p(^al against sentence in a case 
wlit^rein accused ph’aded guilty tho 
(3. of Airneal is m as good a position 
Cir. the trial judge' to deti'rmine On, 
scutcueo which should lie imposed.-- 
R. V. VlNF.unvrsKV {alias Vine), [19281 
3 D. L. R. 201 ; 11928] 1 W. W. R. 
512 ; 49 Gan Grim. Css. 298 ; 37 Man. 
Ij. J:. 327. — CAN. 


6170 ii. .1- R. V. Altomaimc 

(B. G.), [1928] 3 W. \V. \l. J87. -CAN. 


6172 i. Variation of si ntener — 
Increase of sm/r/icr.]— -The Gt. of 
Appoal Is justified m ineieii^mg a 
sentence, if it clearly de'crns il justice 
fo do eo. — R. V. Ga 8(H) (1927), (,» b. 43 
K. B. 116 ; 8 C. B. It. 29J.- CAN. 

n i. - - .] — Wluro an illegal 

punishment has been imposi d, as 
imprisonment w'lth hard biboui wJiere 
hard labour is not. nuthorised for the 
offence in question, the et,. will not 
exercise its i>ow(*rs undi'r Griniinal 
Gocle, H. 1124, hy sinking out tho un- 
authorised portion of tlie penalty in 
order to uphold thi* conviction after 
tho illegal punish merit has been suffered 
in whole or m part. — R. w. Low 
Quong, [19241 3 I>. L. R. OOG ; 2 

W. W. R. 095 ; 33 B. G. R, 522.— CAN. 
n i a. Uceommendation to mercy- 
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English and Empire Digest Supplement, 


6177a. .] — Reduction of term of sen- 

tcDce in order to carry out intention of the 
trial judp:e. — R. v. FiEiiDKK (1926), 185 L. T. 
(»4 ; 90 J. P. 96 ; 2S Cox, C. C. 186 ; 19 Or. 
App. Rep. 87, C. C. A. 

6183a. .] — The ct. will amend an in- 

correct record, though it may not vary the 
sentence. — R. v. Suahman (1925), 19 ('r. 
App. Rep. 43, C. C. A. 

6186a. R. v. Pilley (1926), 19 Cr. 

App. Rep. 101, C. C. A. 

6187a. Sentence illegal.] — Sentence reduced 

in view of its illegalitv. — R. v, Jackson 
(1926), 19 Cr. App. Rep. 159, C. C. A. 

6187b. .l—R. ti. Irving (1927), 20 Cr. 

App. Rep. 181, C. C. A. 

6187c. .] — R. V. MiLiiiCHAMP (1929), 21 

Cr. App. Rep. 106, C. C. A. 

6187d. .]— R. V. Dale (otherwise 

Manders) (1929), 21 Cr. App. Rep. Ill, 

0. C. A. 

6199a. .]—R. V. Clue (1928), 21 Or. App. Rep. 

68, 0. C. A. 

6203a. Previous conviction — Court reluctant to hear 
evidence of in justificaton of sentence — No 
previous conviction proved at trial.] — R. v. 
Cans (1928), 21 Cr. App. Rep. 1, C. C. A. 
6209a. Offer of employment — By old employer.] — 
Sentence reduced. — R. v. Jackson ^927), 20 
Cr. App. Rej). 180, 0. C. A, 

6209b. .S'. P. R. v. XTsher (1927), 20 Cr. App. Rep. 
130, C. C. A. 

6209c. Inaccurate statements as to previous 
record.] — TJk^ ct. will revise a sentence' when 
after conviction or plea inaccurate state- 
ments by the police aboui- i)i’isoner’s rettord 
may have influenced that scnt(‘nce. — R. r. 
Boltolpii (1928), 21 Cr. App. Rep. 37, 
C. C. A. 

6209d. Several charges for same offence.] — R. v. 

Kenny (1929), 21 Cr. A])p. Rep. 78, C. C. A. 


I 6215a. .] — R. V. Readb (1927), 20 Cr. 

App. Rep. 60, C. C. A. 

6215b. .]— R. V. Martin (1928), 20 Cr. 

App. Rep. 187, C. O. A. 

6219a. .]— R. V, Lloyd (1927), 20 Cr. 

App. Rep. 189, C. C. A. 

6230a. Housebreaking — To receiving stolen pro- 
perty.] — (1) Evidence improperly adxnitted 
at the trial may be a ground for quashing a 
conviction. 

(2) On an indictment charging house- 
breaking, <&: knowingly receiving stolen 
proijerty, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact, called 
upon to explain his possession. — R. v. 
Richards (1924), 18 Cr. App. Rep. 144, 
C. C. A. 

6234a. Exclusion of women from jury.] 

— The dis(iretion whicli a judge at a trial has 
of excluding women from a jury must be 
cxercist^d judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo, — R. v. Vaquier (1924), 
18 Cr. App. Rep. 112, C. C. A. 

6234b. Denial of right of challenge.] — 

If deft, is wrongfully denied his right to 
challenge, the ct. will awai*d a venire de novo, 
— R. V, Williams (1925), 19 Cr. App. Rep. 
67, C. C. A. 

6237a. .] — R. v. Lloyd, No. 2567a, ante. 

6249a. Procedure,] — R. v. Knighton 

(1927), 20 Cr. App. Rep 45, C. C. A. 

6262. Add. Annotuiion : — Mentd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191, 

6263. Add, Annolalion : — Refd. R. v, Harris, 
[1927] 2 K. B. 587. 

6271. Before this case insert “ See, also. Crown 
J'RACTrcE, No. 797a.” 

Add. Annotation :• — Folld. R. v, Maidstone 


KXfcci (if initfundcrsUuui hu Uml jiidac.] — 
H. r. Wmittakkk (102S), 2H S. N. 
S. W. 411 ; 45 N. S. W. W. N. 172 ; 
1H)2'<] Ar^-iie L. 11. .‘JO.'E- AUS. 

nib. VcUiion for leniency — Im- 

properly ri'ccired.] — U, v. Lm CJiM, 
|I‘)2S1 I D. L. 11. ; 49 Can. Crim. 

CuH. 255; 39 H. C. ii. 4 57.— CAN. 

n i c. .]— H. r. Casco, |192S] 2 

T\ L. U. 751 ; 49 Can. Crim. Gas. 19G ; 
O. U. 43 K. B. in;.— CAN. 

n ii. -- — Inifirisnnmcui suhstitided 
for fine- -Fine inadee/natr .] — K v. 
Syi>ouik & ZowATWKi (Sask.), [192(;] 
3 W. W. 11. 458.— CAN. 

n iii. Not after senience parity 

RcrveAA — R. v. Noutiittp (N. S.) (192G), 
46 Can. CTlui (5as 74. — CAN. 

n iv. — — Tmynsrd by intslnhe ] — 
R. V, Half (192G), 49 Can. Ciini. Cos. 
253. — CAN. 

sp. Discretion of Court of 

Criminal Appeal.] - Thu Ct. of Criminal 
Appeal, in tlio exoroisi* of the powers 
veFted In it by Criminal Ar>peal Act, 
1912, B. G (3), lias an unfettered judicial 
dlRcretlon to review BcntcMieoB imposed 
upon convicted peixuih without the 
necessity of considoriiipr whether in 
imposinfj: any sentence under review, 
the tiial nidprc procecdeii upon any 
\M*ontr principle, or uiion any nus- 
apprehension of the facts - - r. 
Gohpku (1928). 28 S. R. N S. W. 
5G8 ; 45 N. S. W. W. N. 1G5.— AUS. 

sq. Conviction for perjury.] — 

R. V. Zizu Natansox (Sask.), 11927] 
2 W. W. R. 154 : 49 Can. Crim. (Jas. 
89.- CAN. 


PART XIV, SECT. 8, SUB-SECT. 1. — C. 

6202 i. Pn.soner\s .state of health.] — 
While a convict’s pJivsical state inav 
be taken into consideration in paa«inpr 
H(‘ntonco, yet ehanpros in his liealth 
Hiert^afler more propcriv alTord {jrrouml 
for an application for the elenienry of 
the Crown than for an appeal airainst 
the senteneo — R. r. Zim.mkumiv, 
11926] 2 W. W. R 882 : 4G (^an Crim 
Cas. 78; 37 B. C R. 277. -CAN. 

PART XIV. SECT. 9. 

6222 i. Carnal hnou Je<Jy<—Tn in- 
decent assault.] — R. v. (iiuoNE (1925), 
31 B C. R. CAN. 

6225 i. Obtaining by false prcfnnres — 
To attempt mg to obtain.] — Whore a 
party has been convicted of obtuinin«r 
goods by false prideiices, & on tlie 
indictment the jury could have found 
limi guilty of some other otience, e.q 
attempting to obtain, & il clearly 
appears by the jury’s ftudiiig that they 
must have lieim satisfied of tacts which 
proved him guilty of attenipting : — 
Held : a ct. of appeal, instead of allow- 
ing or dismissing the appeal, may sub- 
st itiite a verdict of guilty of attempting 
to obtaiu.— R. r. McManus, 11924J 3 
D. L. R. 297 ; 42 Can. Crim. Cas. 248 ; 
51 N. B. R. 255.— CAN. 

sa. Freaking entering dwelling- 
house by day — To stealing in dwelling- 
house.] — R. r. S\M Ciiiv, fltl2Gj 2 
1) L. R. 287 ; 45 Can. Crim. Cub 291 ; 
3G B. C. R. 397.— -CAN. 

sb. iSmuffpling — Not to attempting to 
smuggle — jAitter offence imly triable 


summarily.] — R. v. JOTUCS (N. S.), 

[19201 3 1) L. K. 659 ; 40 Can. Crim. 
Cas 8 - -CAN. 

sc. Wounding until intent to do bodily 
harm — To ronunon assault.] — R. r. 
Lkk Foon. [19281 1 W. W. H. 747 ; 
4 9 Ca,n. (^Hm. Cas. 233 ; 39 B. C. R. 
298.— CAN. 

PART XIV. SECT. 10. 

aa i. Fresh evidence avail- 

able not given at trial. ] — R. v. IMcDonald 
(N. S.) (1927), 40 Can. Crim. Cas. 35.— 

CAN. 

aa ii, Fai.sing doubt 

os to rorre('tnc.ss of verdict.] — R. v. 
H\maNS (Out.), [1929] 1 D L. R. 282 ; 
50 Cun. Crim. Cas. 412. — CAN. 

sf. Misleading statements in 

S'uniminy up.] — Held : as tbore was a 
probability that some statements in 
the summing up had misled the jury, 
a misearnage of justice had occurred; 
& a new trial was ord(‘i*ed. — R. r. 
WlLT.TAMH, R. V. MoLauiuilix, [1928] 
St. R. Qd. 133 , 22 Q. J. 1>. 53.— AUS. 

sg. Failure to charge jury as to 

n'^eU for corroboration,] — R. v. Goop- 
FKLLOW (N. B.), [19281 2 D. L. R. 598 ; 
49 Can. Crim. jCas. 208.-- -CAN. 

sh. Admission of depositions .] — 

A new trial may be directed under 
Criminal Code, s. 1014 (3) (5), on the 
ground that it w'as not proved that 
certain of the conditnms precedent 
prcscnlxMl by s. 999 for the admission 
of dO])osi<.lous had ]>een fuliilled, &: one, 
at least, of the di'jiosilions might have 
turned the scale of the jury's verdict 
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Prison, Ex p. Maguire (1925), 133 L. T. 
710. 

6277. Add. Annotation : — Mentd. B. v. Cory, [1927J 

1 K. B. 810. 

6284. Add. Annotation -Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 B. T. 710. 
6293a. Order to repair highway — Highway Act, 
1862 (c. 61), s. 18.] — Held: not a judgment 
in a “ criminal cause or matter.” — Louoii- 
nououaii Highway Board v. CauzoN (1880), 
17 Q. B. H. 311; 55 1.. .T. M. O.' 122 ; 55 
L. T. 50; 50 .1. P. 788; 34 W. H. 021 ; 

2 T. L. K. 078, 0. A. 

Annotaiums : — Refd. U- v. l^oolcs (Jorpn (1HS7), 10 Q. B. D. 
602 ; Payne v. Wrifflit (1S02), 61 L. ,1. M. C. Ill 

Mentd. Russell v. Russell 
(1924), 93 L. J. P. 97; Kc A. B.’s Petn. 
(1927), 97 L. ,J. P. 104; Creenway v. A.-d. 
(1927), 44 T. B. R. 121. 

6298a. Invalidity of bye-law.] — Ap])lt. was 

charged with freqmmting a str(*et for the 
purpose of betting contrary to a by(‘*lavv of j 
a borough, but tin* cl large was dismissed on I 
the ground that the bye-law was ultra, vires 
. unreiisonabJe. On a case stated, the High 
(^t. held that the bye-law was va.lid 
this being a “ (u irninal cause or matter,” 


there was no appeal except for error of law 
apparent on the record, &>, even if the 
bye-law were, on the face of it, invalid, that 
would not be an error of law apparent 
on the reco7*d. — Burnktt i\ Berry (1896), 
60 .1. P. 550 ; 12 T. L. R. 401 ; 40 Sol. Jo. 
561, C. A. 

Aimotalionf. — Apid. McVil-tle r. Bolton .TJ., fU)24] W. N. 
146- Refd. Godwin r. Walkor (1X66), 12 T. L. B. 367 ; 
Toal(' r Ham< (1S66), (5i) ,1. P 741 , .loues v. Walt<5rH, 
(18MH), 78 L. T 167 : Kit son v A^Ui\ flsid)) ] Q. B. 425 ; 
AVhil<‘ r. ]Moilo>, 11866J 2 Q. B. 31 ; Thomas v. Suitors, 
M6o()] 1 Gh. 16, Sutton Harhoiir lnipro\ cjnont Co. v. 
Poster (1926), 123 L. 4’. 516 ; Evorton v Walker (1627), 
137 L. T. 561. 

6298b. “ Error of law apparent on record.”] — 

Burnett v. Berry, No. ()298a, ante. 

6298c. .]— The eflect of Jud. Act, 1873 (c. 60), 

e .17 Criminal Appeal Act, 1907 (c. 23), 
s. 20, is that there is no right of a])peal to the 
Ct. of Appeal in a criminal cause or matter, 
even where the error is apparent on the vevovd. 
— McVittie V. Bolton JJ., [1924] W. N. 
119,0. A. 

After this case add the following new 

Sect. 15. — APPEALS* 

To House of Lords.]— -/S'ci? Part XV. 


Part XV. Appeal to House of Lords and Judicial 
Committee of the Privy Council. 

6301. Add. Annotations:— A.S to (1) Apld. R. v. J.ucas A Bottom (1927), 20 Cr. App. Rep. 47. 

Rerg, Britt, Clarre A Ijummies (1927), 20 (ienerally, Refd. Statham v. Statham, [1929] 

Cr. App. Rep. 38. Distd. R. v Chesshire, P. 131. 


Part XVI. — Costs, Compensation, Rewards and Restitution. 


Annotation : — Refd. R. v. Ely 
Ex p. Maim (192S), O.'J J. P. 15. 

6446a. Appeal from order — To Court of 

Criminal Appeal.]— R. v. .Tones, No. 5551a, 
ante. 

6496a. S. P. R. v. D’Eyncourt (1SS8), 21 Q. B D. 
109 ; 67 L. J. M. C. 64 ; 52 J. P. 628 ; 37 


W. R. 59 ; 4 T. L. R. 455, D. C. 

Annolaiums —Refd. Inkpiii v. Ridl (1622), 126 L. T. 517 ; 
(Jorm w. Turiilmll (1625), «S6 ,1. P. Jo 300. 

6505. Add. Armolaiions : — Refd. Lake v. Simmons, 
11926] 2 K. B. 51. Mentd. Nanka-Bruce v. 
Commonwealth Trust (1925), 94 L. J. P. C. 
169; Hreer v. Downs Supply Co., [1927] 2 
K. B. 28. 


iHt the necuaed. — H. v. Morelle, 
11628] 1 W. \V. U. 68; 46 (Jan (Jrim. 
Gas. 15 ; 36 B. C. K. 140.— CAN. 

PART XIV. SECT. 15. 

si. To Suprcm.e Court — Condition 
precedent — -Certijicale — By what court 


Appeal involves a point of law of 


[ exceptional piiblio importaiiee, that 
1 it IS do.sirahlo in tiu* pulilic int-orest 
that an appeel slieuld he taken, 
the (Jt. of Crirninal Appeal, &: not the 
Supreme Ct. — A.-U. r. Mukuay (No. 2), 
[1626] 1. 31. 300.— IR. 

PART XVI. SECT. 1, SUB-SECT. 3. 

6441 i. Costs of defendant on acquiXtal 


- 'Lj/W.I — I n Criminal Code, s. 1045, 
the word “ information meaiiH 
“ criimnal information,” A: a dismissal 
by the inai 7 istrate of a eliarirr hinl in 
the usual way Ija' informatiou A eoru' 
plaint is nut a ” judifmenf for <lcft.” — 
JUti'zko V CUOUOIAK Hi. C ), fl620J 
1 Ji. L. R 1024 ; |J626) I W. W. R. 
376 ; 45 Can Grim. Cas 216.— CAN 
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Cases 6619 ^7276. English and Empire Digest Supplement, 


Part XVII. — Offences against the Sovereign. 

6619. Add. Amioiations Mentd. U. v. Harris, 6726. For “ (1628) ” read “ (1443).” 

E ’ ^ <1*^28), 20 6727. For “ (1628) ” read “ (1404).” 

6722. F;,r ”!l«28') ” read “ (1641).” 6732. For “ (1628) ” read “ (1453).” 

6723. For “ (1628) ” read “ (1530).” I 6733. For “ (1628) ” read “ (1462).” 


Part XVIII. -Offences against Public Tranquillity. 


6887. Add, Annotation: — ^Refd. Motor Union 
Insce. V, Boggan (1923), 130 L. T. 688. 

6890. Add, Annotation : — Retd. Jarvis v. Surrey 
C'ounty Coimeil, [1926] 1 K. B. 654. 

6931. Add, AnnoiaHon : — Retd. Glamorgan County 
Council V, Glasbrook, [J924] 1 K. B. 879. 

6946. Add. Annotationti : — Mentd. B. v, Harris, 


11927J 2 K. B. 687 ; R. v. Noble (1928), 20 Cr. 
App. Kei). 191. 

6953. Add. Annotation : — Mentd. Lowe v. Bcntltjy 
(1928), 44 T. L. li. 388. 

7026. Add, Annotation ; — Refd. Anchor Trust Co. 
V. Bell, [1920] Ch. 806. 

7033a. -.1— Anon. (1701), 12 Mod. Bep. 496 ; 

88 R. B. 1472. 


Part XIX. - -Offences in respect of Public Offices. 

7176. Add, Annotation : — ^Mentd. Papadopoulos v, Pai)adf)poulos (1929), 40 T. L. R. 44. 

Part XX. — ^Offences relating to Administration of Justice. 

7276. Add, Annotation : Refd. Conn v. Turnbull (1925), 89 J. P. Jo. 300. 


PART XVII. SECT. 1, SUB-SECT. 1. 

6616 i. Jircach of aUvqiancc to the 
Croivn —Slatufi of Stal< posscssuio 
'internal sovarimn.tn.] — The* crime of 
high tUMKOH can he coTniiiitteil afraiiibt 
a State wliieii posbobbeb mteiiial 
oovorej^fiity, even llioiurh its external 
powers may bo hmit-ed m certain 
respects, 'riic Uovt. of the Union of 
South Africa, as mandaiory of South- 
West Africa, pobst'isscssullieient. intcmal 
Hovcreiwftity to warrant a ehaiw' of 
hiich treason a^ramst an inhabitant of 
the mandated (-(‘iritory ^^Jio takes np 
arms >Uih hostile intent atfainst the 
Govt, of tliat teriitory. — P. v. CnuiH- 
TiAN, U'JiitJ App. ]). JOl.-- S. AF. 

PART XVII. SECT. 1, SUB-SECT. 4. 

0 crime of treason is 

constituted by Ibe perpetration of 
armed attacks upon the Stat/O or (aovt. 
with hostile intmit. TJie existence or 
otherwise of such hostile mtent is to 
be jjrathered from all tlie circuinstaiices 
of the case. Whore accused committed 
acts of hostility towards the State by 
takhii? up arms wit h the express inten- 
tion of eotirfJingr the Govt. & cnforcim? 
the will of hiinself &; those acting with 
him U])on the Govt. : — I/cld : accused 
had been propoily convicted of treason. 

li. V. Kk\hmith, Liya.'l] App. D. 73 . — 
S. AF. 

PART XVIII. SECT. 7. 

6821 ii. - Mcanm{jnf*‘ prize - 

V. I’lOLKEV (lOUl), 24 
W. Ij. li. .S04 ; 4 W . li. lOeri ; 11 
1). L. n. 701 ; 0 Alla. L. li. 103.— 
CAN. 

6821 iii. JfrsUi urant .] — A 

restam’aut is not a public jilaco within 
Criminal Code, s. 2:iS (/ ), since the 
public has no rijrbts, .is such, to 
roBort thei'(‘ ; tlierefore, t he eausluf!: 
of a disturliaiice therein ])V one of the 
methods referred to in s. 23S ( /), does 
not nMider tlie disturber .'^u I Meet, to 
oonvictien thorminder. It. r. 

(10281 3 >\ . W. II. (iuri ; 60 Can. Crim. 
Cus. 4 2(5. - CAN. 

PART XVIII. SECT. 8, SUB-SECT. 1. 

sn. Meeting to ‘maintain right bond 


fide hehwed to be jtw#»«rmT£.]™Wh(‘ro 
llv(‘ or more persons assemble for 
maintulniiiji: by force, or show of foiei*, 
a riiyfht winch they bond Jub belhwe 
they possess, & not for enforempr hy 
such force, or show of force, a right or 
supposed right of theirs, tliey do not 
constitute an unlawful assembly punish- 
ul)h‘ under India Penal Code, s. 1 13. - 
lie VKRUABADltA PlLl.AI (1027), 1. L. li. 
51 Mad. 01. IND. 

PART XVIII. SECT. 9, SUB-SECT. 7. 

st. Whether municipal corporation 
liable.] — (JLOBE it liUTOEUS FlKE 
I\’Hun.\N(’E (k). V. Gi.ai’e Pay Corpn. 
(N. 8.), [1027] 1 I>. L. li. 80.— CAN. 

PART XX. SECT. 2, BUB-SECT. 1. 

7236 i. Nature of the offence.] — 
]*erjury is in itself a contempt of ct. — 
li. V. Zizu Nat ANSON, [1927] 3 T>. h. Ii. 
7.58; [10271 2 W. W. 11. 3.55; 48 

Can. Crim. Cas. 227 ; 21 Hask. L. li. 
532.— CAN. 

PART XX. SECT. 2, SUB-SECT. 5.— A. 

r i. .Absence of cjcanmier — 

Failure to hie affidavit.] — An examina- 
tion for discovery in a county ct. 
action not conducted in the presence* of 
the deputy clerk is not an examination 
t-akeu pursuant to County Cts. Act, 
H. S. M.. 1913 (c. 44), & perjury does 
not lie against the person examined, 
even though the solrs. ^reed that the 
clerk need not remain during the 
examination. 

The fact that no affidavit was filed 
prior to such examination is not a bar 
t-o a prosecution for perjurj', whei*e 
accused voluntarily agreed to submit to 
& attended the examination & was 
sworn & examined. — It. v. Ai.len, 
1 1925] 1 D. L. 11. 57 ; |1925] 1 W. W. R. 
718; 43 Can. Crim, Cas. 13 8. — CAN. 

r ii. S. P. ii. V. Koiiki. (Sask.), 
(1926). 46 Can. Crim. Cos. 279 ; [1926] 
3 W. W. K. 478.— CAN. 

PART XX. SECT. 2, SUB-SECT. 7. 

s i. .] — R. V. Fkhkisu & 

De Vasse (1926), 58 N. S. R. 370.— 

CAN. 


PART XX. SECT. 2, SUB-SECT. 8.- A. 

a i, Witness protected by Evi- 

dence Act, 1912 (6*. 27).] -Evidence 
given at a trial at winch the wit, ness is 
granted tlie protection of C’anada 
Evidence Act, 1912, is not receivable 
against him on a prosecution for per- 
jury on other occasions, e.g., on an 
imjuest & preliminary heanng. — li. v. 
Kuuschkovhki, [1925] 2 I>. L. R. 167 , 
119251 1 W. W. R. 4 26 ; 43 Cu,n. Crim. 
Cas. 299.— CAN. 

a ii. .] — Acciihod was convict ed 

of perjury m testifying in a civil action 
brought by t,lio Crown against lus 
brotlier for evadnig the payment of the 
proper duty on goods introduced into 
(Vmada hy accused. The perjm*y was 
chai*god iu lespi'et of t he statement by 
accused that he liad intended such 
goods for the members of his family : — 
Held : the testimony of customs 

officials as to statements made by 
aecust'd'h iirother to the customs 
appraiser on the strength of which the 
goods had been cleared, should not have 
been admitted. — R. v. Zrzr Natanson 
(No. 2) (Sask.), [1927] 4 1). L. R. 3 03.5; 
11927] 3 W. W. R. 550 ; 49 Can. Crim. 
Cas. 80.— CAN. 

sy. Circumstantial evidence.] — A con- 
viction for perjury may be founded on 
circumstantial evidence alone. — R. v. 
'/AAV Natanson, [1927] 3 D. L. R. 308 ; 
[1927] 2 W. W. R. 127 ; 48 Can. Crim. 
Cas. 158 ; 21 Sask. L. R. 505.-^-CAN. 

PART XX. SECT. 2, SUB-SECT. 8. — B. 

sa. Writ of summons.] — Held : the 

evidence that the proceeding was a 
judicial proceeding was sufficient, 
although the WTlt of summons therein 
had not iieen produced.' R. Gun- 
DITTA, [1927] I W. W. li. 273 ; 47 

Can. Crim. Cas. 103 ; 38 B.C. R. 66.— 
CAN. 

sb. Certified, copy of record- Prior 
notice not necessary where admission 
by accused that impeached statements 
were made in judical proceedings .] — 
11. V. Kobold. [1927] 3 W. W. R. 294 ; 
49 Can. Crim. Cas. 290 ; 37 Man. L. R. 
37.— CAN. 
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Vol. XV.— Criminal Law. Cases 7418—7873, 


7416. Add, Annotaiion : — Refd. Conn v, Turnbull 
(1926), 89 J. P. Jo. 300. 

7564a. On constables to execute warrant.] — 


Case (1019), 2 Roll. Rop. 78 ; 
81 E. R. 071. 

urn -Reid. Milk*r v. Knox (1838), i Bing, N. C. 

o74. 


Part XXI. — Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 
Process. 


7625. Add. Annotation : — Mentd. Hardie & Lane 7685a. Assaulting warder on duty.] — A convict 
V. Chilton, [1928] 2 K. B. 300. who assaults a wardf*i* on duty is liable to be 


7631. Add. Annotation : — Mentd. Foster v. Driscoll, 
Lindsay v. Attlield, Lindsay v. Driscoll, 
[19291 1 K. B. 170. 

7641. Add. A7i}iotation : — Consd. Hjirdie Ijane 
V. Chilton, [1928] 2 K. B. 300. 

7657a. .] SMiTir 8teven.s (1929), 15 

T. L. U. 129. 

7683. Add. Annotation : — Refd. Glamorgan County j 
CouncU V. Glasbrook, [1924] 1 K. B. 879. ' 


sentenced by a ct. of suniinary jurisdiction 
to six months' hard labour, that being the 
punishment provided by Prevention of 
Crimes Act, 1871 (c. 1 12), s. 12, for assaulting 
a (constable when in tlie execution of his duty. 
- -Pointing v. Wieson, [1927] 1 K. B. 382 ; 
90 L. J. K. B. 309 ; 130 li. T. 307 ; 91 J. P. 5 ; 
43 T. L. R. 41 ; 70 Sol. Jo. 1091 ; 28 Cox, 
C. C. 291, D. C. 


Part XXII. — Offences affecting the Property and 
Prerogative of the Crown. 

7785. Add. Annolation:—-'R^tA. R. v. Stok<*s (1925), 134 li. T. 479, 


Part XXIV. — Offences on the High Seas. 

7864. CUation .-—Delete 33 ,T. 1*. 791. 7 g 7 S, Annotation .-—Reid. Ite Letters Patent 

7866. Add. Annotation : — Refd. Commercial & No, 139,207, Re Oarbonit Akt., [1924] 2 Ch. 


Estates Co. of Egypt v. 
[1925] 1 K. B. 271. 


PART XX. SECT. 2, SUB-SECT. 8.~C. 

£ i. Copu of affidcioit.\—yVheT(' 

was charged with makiim* a false 
aUldavit in the United ritates of 
America . — field : a copy of the false 
aftidavit duly authenticated by a 
witness calU'd before the judge was 
rightly admitted. — Unitsu Statisb v. 
Snyder. [1025] 1 D. U. It. 200; 43 
Can. Crim. Cas. 692 ; 57 N. S. R. 421. 
—CAN. 


PART XX. SECT. 2, SUB-SECT. 11. 

sd. Enidence — Of falsity of staic- 
m.eni — Corrobation unnecessary,] — It. v. 
McBeth, [1926] 2 1). L. K. 801 ; [1926] 
1 W. W. R. 931 ; 45 Can. Ch’ira. Cas. 
357 ; 22 Altu. L. R. 222.~CAN. 


PART XX. SECT. 2. SUB-SECT. 12.— C. 

m i. Affidavit required by foreign 

law .] — Where cleft, was charged with 
making in America a false affidavit, 
which affidavit w'as required hy Ameri- 
can law : — Held : notwithstanding 
the affidavit had not been made in a 
judicial proceeding, the crime (;hai*gcd 
constituted perjury under the law of 
r^tiada. — U nited Stai’es v. 8nydek, 
[1925] 1 D. L. It. 200 ; 43 Can. Orim. 
Cas. 92 : 57 N. S. It. 421.- CAN. 

PART XXI. SECT. A. 

1 i. .] — A search warrant 

issued under Lhiuor Act, 1922, s. 90, 
does not authorise the constable, who 
suspects that a person is leaving the 
premises with liquor, when no liquor 


Board of Trade, 53. 


lias been found on the prcmiBcs, to 
follow him & forcibly bring him back 
to the premises where tlic search is 
being made. If in doing so ho is 
assaulted by such person, the lal.t-cT 
e-annot bo convicted of assaulting the 
constable while acting in tho discharge 
of his duty mider the search W’arrant. 
— R. V. Diamond, [1924] 1 D. L. K. 
1033; 1 W. W. It. 444 ; 42 Can. Crim. 
Cas. 90 ; 20 Alta. L. R, 00.— CAN. 

7666 V. Keeping constable at 

arm's length- Whether flight to avoid 
arrest.] — The fact that a person 
violently assaulted by a iiolice officer 
who is attempting to arrest him, tries 
to evade a repetition of the assault by 
keeping at arms’ length from tho officer, 
docs not constitute a taking to “ flight 
to avoid arrest ” within Criminal Code, 
8. 41. — ViONTTm v. Bond, 11928] 1 
W. AV. R. 449 ; .50 Can. Crim. Cas. 
273 ; 37 Man. L. R. 435.— CAN. 

PART XXII. SECT. 2, SUB-SECT. 1. 

7761 iii. .] -For a thing to 

be termed “ counterfeit ” aeoording 
to the definition given Jn Indian I*enal 
Code, s. 28, there should bo somo sort 
of ifscmblance sufficient to cause 
deception. In a case of countor- 
folting curi'eucy notes, where the 
ability of the accuHod persons, & the 
capacity of the materials with which 
they worked, were not such as to pro- 
duce a currency note which would take 
in even the iiioht ignorant villager 
Held : there coiibl be no conviction 
under Indian Penal (.’ode, s. 489a, read 
with 8. 511.— R. V. JwALA (1928), 
I. L. R. 51 All. 470.— IND. 
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PART XXII. SECT. 4. 

o i. Possession of pacJaigc received 
from unicnoum source — Mo proof given 
that duty not ]taid.] — -it. v. Movle (Ont.) 
(1928), 49 Can. Crim. Cas. 375.— CAN. 

sf. What constitutes smuggling — 
Customs Act, s. 206 ] — R. v Mayald 
(1926), 45 Can. (h'lui. Cas. 366 ; 37 

B, C. R. 211.— CAN. 

Sg. .] — R. V. JORES (N. S.), 

[1926] 3 D. L. R. 659 ; 46 Can. Crim. 
Cas. 8. — CAN, 

sh. Burden of proof — Thai goods 
imported le^ially — On accused.] — Re R. 
V. McKenzie (1926), 45 Can. Crim. Cas. 
144 ; 68 N. S. R. 313. — CAN. 

(N. B.), [1927] 2 D.' L. R. 793: 47 
Can. Crim. Cas. 302. — CAN. 

si. .] — Held: wlion* 

goods alleged to have been smuggled 
arc found & seized in the possessjon of 
any person, the onus, under (’nstums 
Act, B. 264, is upon such person to 
explain how the goods bad come Into 
his possession or how th(‘y had been 
imported into Canada, A:, If so, to 
prove that the duly upon them was 
paid. — Weiss v. B., jl928J Ex<*h. C. R. 
106.— CAN. 

sm. Indicti/ieut for smuggling — No 
poivcr to .subshtutf cmiuiclion for 
attemidiug to smugglt — Latter offeiur 
only triafde summarily.]--^!^. v. Jobes 
(N. S.). [1926] 3 D. L. R. 659 ; 46 
Can. Crim. Cas. 8. — CAN. 



Cases 7899 -8154. English and Empire Digest Supplement. 

Part XXV. — Offences relating to Foreign Nations. 


7899. Add. Anvniaf/inri .- --Refd. Browning v. Crum- 
Jiri Valley ('ollienes, [1920] 1 K. JL 522. 


Part XXVII.— Offences 

7959. Add. Ayinoialton : — Refd. K. v. Moscoviich 
(1927), lilS L. '\\ 188. 

7960. Add. Annotation : — Refd. 11. v. Moscoviich 
(1927), 188 L. T. 188. 

7979. Add. Annoialion: — Mentd. Porlak Petroleum 

Maatschappij v. Deen, [1924] 1 K. 13. 

111 . 

7980. Add. Annotation Reid. U. v. Moscoviich 
(1927), 44 T. L. li. 4. 

7989a. — On an indictment for bigamy the 
validity of a foreign marriage must be proved 
by the evidence of a i)rofessional lawyer, 
or of a pf'rson who is to b(‘ deemed by reason 
of his oOice to be skilled in th(' law of the 
country where it was celebrated. — H. v. 
Moscovitcii (1927), 138 1j. T. 188 ; 44 T. L. 11. 


7903. Add. A7inolalion : — ^Refd. Foster v. Driscoll, 
Lindsiiv v. Attfield, Lindsay v. Driscoll, [1929J 
1 K. B‘. 470. 


relating tp Marriage. 

4; 28 Cox, C. C. 442 ; 20 Cr. App. Rep. 121, 
C. C. A. 

8026. Add. Annotation : — Refd. 11. v. Denyer, 
[192(5] 2 K. B. 258. 

8031. Add. Annotation: — Refd. R. v. Moscovitcii 
(1927), 14 T. L. R. 4. 

8035. Add. Citation : — r>uh nom. Sltgden v. 
Loeeky, 2 Cl. & Vin. 567, n. 

Add. A^nioiatioyi : — Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 611. 

8036. A.dd. Annotation : - Mentd. Salvesen (or von 
Jjorang) v. Austrian Property Administrator, 
[1927] A. C. 611. 

8038. Add. Annotation Reid. R. v. Denyer, 
[1026] 2 K. B. 258. 


Part XXVIII. — Offences against Decency and Morality 


8104. Add. Ami of at i on : — Refd. StaUiaiii v. 8tat- 

Rim, 1 102})! 1*. 181. 

8110. Add. Annotation Retd. K. r. Bailey, [1924] 
2 K. B. 800. 

8112. Add. Annotations : — Consd. R. v. White- 
h<*a(l, 110201 I K. H. 00 ; Stalhani v. Sfatham. 
1 1020J P. 181. 

8128a, What is disorderly house.] — R. v. 


Bkug, Buitt, Caiiii]5: & Dummies, No. 4222a, 
ante. 

8129. Add. Annotation : — Refd. R. v. Berg, Britt, 
Oarr^ & Dummies (1027), 20 Cr. App. Rep. 
38. 

8154. Add. Citations :—suh 7iom. Guaglieni v. 
Matthews, 81 L. J. M. C. 11(5; 29 .T. P. 
480 ; 11 .lur. N. 8. 686 ; 18 W. R. 670. 

Add. Annotation : —As to (1) Distd. R. v. 
Tucker (1877), 2 Q. B. D. 417. 


PART XXVII. SECT. 1, SUB-SECT. 1.— 
A. 

7956 ii. .1 — On uii 

indK-tincnt for hitramy the 
fnarna^re must he proved, hut 

v\'h(‘ie t,he tum-kou ehiirj?<*d htis pleaded 
ffuillv. It ih an admishion thni striel 
proof nf life marriajrtf can he made & 
preclmles the iiceessity for proof. — 
Jt. r. JU)oi>. 119241 9 D. L. K. 98.') ; 57 
N. S. XL 92:).— CAN. 


PART XXVII. SECT. 1. SUB-SECT. 3.— 
C. 

p .1 — Ace list'd iS: his wife were 

Roman Catholics ; they had never 
lived toKotJier, as accused left for jictive 
sorvino immediat.cJy after the uiarnage 
On his return ho informed the pnest 
who had performed the cei*ciiiony 
that he & his wife were lirst cousins, 
iSc asked whether the mainiipe vva.s 
v'alid. The pnest replied that in the 
eyes of the Church the marnage was 
null & void, & as though it had never 
taken place. AccustMl, hone/tly ifeliev- 
ing he was free, w'Ciit through t he fiurn 
of marriage with another woman : — 
Held : accused had been under no 
iiiistoko of law & was rightly cou- 


vloted. -11. r. Kennedy, [1923] S. A. 
S. R. 183.— A US. 

PART XXVII. SECT. 1, SUB-SECT. 3.— 
D. 

8038 i. I'Jfecl of mistaken belief.] — It 
ih a defence m law to a charge of 
lugam.\ that prisoner, at the time ef tlu' 
alleged bigamous marriuge. believed, 
in good faith on reasonable grounds, 
that h<* had been divorced from the 
bond of his first marriage, if in fai^t he 
bad not lieim divorced. — U. v C/AKS- 
WELL. [1920] N. Z. L. It. 321.— N.Z. 

PART XXVIII. SECT. 5, SUB-SECT. 1. 

8109 i. Ecidcnce — Complaint 

■ — Effect of deUiy.] — R. v. I'lr.TJO'rr, 
[1928J 2 U. L. R. 244 ; 49 Can. Crim. 
Cas. 302 ; 02 O. L. R. 1.— CAN. 

PART XXVIII. SECT. 6, SUB-SECT. 2. 

8120. vii .]— Gonseiit or noii' 

consent makes no dilTerenee bo far as 
accused is concerned in otTonces against 
Criiiimal Code, sb. 202 Ac 2ti3. — 11. c. 
Ehbio'rr, 119281 2 1). L. R. 244 ; 49 
Can. Crim. Cas. 302 : C2 O. L. R. 1.— 
CAN. 


PART XXVIII. SECT. 6, SUB-SECT. 1. 

— B. 

r (p. 755) i. .] — During a period 

of six weeks prostitutes resorted to a 
furnished flat, of which two men w'cre 
the tenants & occupiers. Some of 
them wont on the invitation of the 
tenants, others were taken by friends 
of the tenants, with their knowledge 
& consent : — Tlcld : if the prostitution 
had been with the occiipici's of the 
Oat only, no olfenee would have been 
committed, in respect that the 
occupiers could not ** permit ** their 
own acts ; & it was immaterial that 
no proUt was made by accused. 
— GmoAW^AY V. Rtrathern, [1925] 
S. C. (J.) 31.— SCOT. 

o (p. 756) i. Arrest under search 

warrant.]— \L v. Friedman (Sask.) 
(1927), 49 Can. Crim. Cas. 225.— CAN. 

h (p. 757) i. Omxss^ion of “ know- 

ingly."] —A conviction which does not 
state that accused “ knowingly per- 
mit U'd his premises to he used for the 
illegal purpose described. Is materially 
defective. — R. v. Roxonow.skt, [1926 J 
1 D. L. K. 732 ; [1926] 1 W. W. H. 
241 ; 45 Can. Orinu Cas. 193 ; 36 

D. C. R. 327.— can. 
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Vol. XV.— Criminal Law, 


Cases 8195— 8338a. 


Part XXIX. — Offences affecting Public Health, Safety and 

Convenience. 


Sect. 2.— OFFENCES BY INNKEEPERS. 

(Vol. XV., p. 701). 

After this sect, add the following new sect 


Sect. 3.- DANGEROUS DRUGS. 

See Food & Drugs, Vol XXV., pp. 115, 110, 
No, 388, cfc, generally, Medicine & I’uarmacy. 


Part XXXI. — Offences relating to Trade. 


8195. Add. Annotations : — Apld. Kcynolds v. 8hip- 
piiif? Federation, \ 1 024 J 1 Oh. 28. Consd. Sorrell 
V. Smith, [1025] A. 700. Refd. Brimelow 
V. Casson, 110241 1 Cli. 802 ; Thompson 
V. British Medical A&socn., |i024| A. O. 704 ; 
British Oxygem Co. v. Liquid Air, [1025 1 Ch. 
883. 

8198. Add. Annotations : — Distd. Itoyoolds r. 
Shipping Federation. [1024] 1 Ch. 28. Consd. 
Sorrell v. Smith, [1025] A C. 700 Reid. 
Brimelow v. Casson, fl924] 1 Ch. 302 ; 

G. W. K. V. Dunlop Rubber Co (1920), 


42 T. L. R. .870; Ifardie Lane e. Chili-on, 
[1928] 2 K. B. 800. 

8219. Add. Aimolations : -A.s to (1) Apld. Bointon 
V. (^ox (1920), 18() \u T. 50(». Ah to (2) Consd. 
l*ointon v. Cox (1920), 180 L. T. 500. 

8236a. Conviction — Acts of intimidation must be 
set out.]— A eonviefion undtM* ConsjuiMcy iV: 
Ih'oteelion oC Th'opeity Act, 1875 (c. SO), ioi* 
irilimidaiion is had, will he (]uaslH*d on 
a.ppeal, unless it- sets out- the partieulai* act 
or acts of intimidat ion prov(‘d in evddenc-(‘. — 
Mktoalfk V. Wiseman (1888), 52 JT. P. 489. 


Part XXXIII. — Offences 

8247. Add. Annotation : — Consd. R. v Bateman 
(1925), 94 L. J. K B. 791. 

8266a. “Newly-born” child.] — (1) Applt. was 
charged With the murdiir of her child, who had 
been born on Aug. 19, 1927, iV- had been 
strangled by her on Sept. 21 , 1 927. 'The trial 
pidge held Uiat there was no evidence to go 
to the jury that tlie child was “ newly- 
born ” within Infanticide Act, 1922 (c. 18), 
s. 1 (2 ) ; — ]J(dd : that mling was correct. 

(2) Observations on tlui form of statements 
made by acc.usf'd persons while undiu* arrest. 

— R. i;. O’DoNOfJiTUE (1927), 97 L. .1. K. B. 
803; 183 L. T, 240 ; 91 J. P. 199 ; 44 T. L. R. 

51 ; 71 Sol. .To. 897; 28 Cox, C. C. 401; 20 
Cr. App. Rep, 182. C. C. A. 

8284. Add. Annotations: — Consd. Williams v. 
Guest, Keen & Nettlefolds, |1920] 1 K. B. 
497. Refd. Carr v. Port ot Glasgow (1923), 


against the Person. 

10 B. W. C. C. 331 ; nutchinson v. Kivoton 
Park (’olhery Co., [1920] I K. B. 279. 
Mcntd. r. Loidigidly Iron & Coal Co. 

(1920), 20 B. W. C. i\ 087. 

8317. Add. Annofalion Apld. R. Rail (1028), 
110 L. T. 142. 

8338. Add. A7inotations : — Consd. R. v. Thorpe 
(1925), 188 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 103. 

8338a. .] — (1) li in a l-rial fur murder the 

def<‘nci‘ of manslaughter is raised the judge 
ought not to ignore tliat diTence in his charg(3 
to the jury. 

(2) The rule on j no vocation in li. v. Hay- 
ward, No. 8817, ante, accepted. — R. v. Hall 
(1928), 140 L. T. 142 ; 21 Cr. App. Rep. 48, 
C. i). A. 


PART XXXI. SECT. 3, SUB-SECT. 3.— 
B. 

8221 a. Nature of offence,] — On an 
iiidiotineiit under ("onspinicy & Pro- 
tection of Property Act, IS 7.') (c. 86), 
s. 7, for porHiatcntly followln^r employer 
&; watohiriff hiw place of busincHS & his 
private rcaideuce wltli a view to cocrc(5 
him to take back a dismissed employee 
into his emplo^anent, the ovideiuio 
being that di'fts. with other perHoiis 
liad contmimlly watched & walked up 
& down before prosecutor’s husiuess 
promises, & had followed him through 
the streets to his private residence : — 
Held: (1) under the ciicurnstauees if 
the acts of “ watching ” & “ iiersistently 
following ** were doiu? with the mtentloii 
of coercing the employer to take tiaek 
the dismissed emplojec, defts. ought, 
to he found guilty ; (2) Trade Disputes 
Act, 1906 (c. 47), 8. 2 (1), did not apply 
as regards tho ** watching ” of the 
private residence. — R. v. Wall (1907), 
21 Cox, O. 0. 401.— IB. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

—A. 

li i. .]— H.M. Advo- 

cate V. Savage, [1923] S. C. (J.) 49. — 
SCOT. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

D. 

8285 iii. — .] — -CTiriiinal Code, 

s. 2o8, which provides for the case of 
tho causing of an injury of a dangerous 
nature, tlu5 treatment, of which brings 
about death, docs not applv to a case 
Nvhercin there is no ovidoncc from which 
it might ho inferred t.hat the injury 
was in any way incrciased <ir its cou- 
seiinences neeelerated by th<‘ treatment 
which was given tho dccoasoil with tho 
obvious object of overcoming th«‘ 
eliccts thereof. W'hcre a iicrson alleged 
to have been murdered was operated 
on for the injmies alleged to have been 
inflicted by tho accused, but there is 
no apparent reason for inferring that 
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Haul treatineiit was tho iinmediato 
eause of dcutli, tlioro is no aiit.luuity 
for holding that- tlu* onus is, ueverthc- 
loss, on tho C’rown of calling the 
surgeon to describe tbe operal.ion in 
detail. — U. V. Dokgkss A" Mclvi- n/ik, 
1192812 D.h. U. b94 ; I192sj ] W.W . iL 
633 ; 49 (.’an. Cnm. Cas. 213 , 39 

B. C. K. 192 —CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— F. (a). 

8312 1. r’rovor.fi KOI nustrerrd In; u'^e 
of wrupoti 1 who liad grounds 

f)f suspu'ion ItuO }ii'y \vjfi‘ ii.uJ mis- 
ooriduct.ed with anot.lici muu, 

slabbed iKM 111 the It'gs A lower pint, 
of tlie body uitli a long knife, c.insiug 
lier to bleed to dcatb in a few minut.(‘s • 
— llrlU an appiieation for leave (o 
appeal from a eonviotion for rauriler 
must l)<‘ (I isiiiissod. — IL V. Bu'J KLEZi, 

[192a] App. D. 16U. — S. AF. 



Cases 8469a— 8688. English and Empire Digest Supplement, 


8459a. Anon. (1523), Y. B. 14 

Hon. 8, fo. 10, pi. 3. 

- Consd. Howard v. OoHsct (1845), 10 Q. B. 

Refd. Mai*8lialsca Case (1618), 10 Co. Rep C8b; 
Mentd. Noctor & SLarp v. (icunct (155)0), Cro. Mlz. 466. 

V. Oalioll (1743). Willes, 411; Butt Conant 
U8‘J()), 1 Brod. & Bing. 548. 

8498. Add. Annotation: — Refd. 11. v. Oanham 
(1U26), 18 Cr. App. Rep. 163. 

8575. Add. Annotation: — Consd. R. v. Bateman 
(]025), 94 L. J. K. B. 791. 

8640. Add. Annotation: — Refd. James v. British 
General Insco., [1927] 2 K. B. 311. 

8640a. .V -R. v. Rosk (1928), 20 Or. App. 

Rep. 164, C. O. A. 

8645. Add. Annotation : — Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

8665. Add, Annotation :- Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666. Add. Annotation : —Consd. K. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666a. S. P. R. v. Maukuss (1864 ), 4 P. & F. 356. 

.innotiUion Refd. U. v. Jiatx man (ll)‘2r)), !)1 L. .1. K. B. 
791. 

8667. Add. Annotation : — Consd. R. v, Bateman 

»4 B. J. K. B, 791. 

8667a. -.] --R,. v. Markuss (1864), 4 

F. & F. 356. 

AmwtcUion Refd. U. v. Batoiiian (1925), 94 L. J. K. B. 
791. 

8668. Add. Annolaiion -Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 701. 

8672a. .] — Where a doctor is consulted, 

as possessing medical skill & knowledge, by or 
on behfilf of a patient he owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 


& undertakes the treatment & the patient 
pibmits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment. — 
R. V. Bateman (1925), 94 L. J. K. B. 791 ; 
133 L. T. 730 ; 89 J. P. 162 ; 41 T. B. R. 
657 f 69 Sol. Jo. 022 ; 28 Cox, C. C. 33 ; 
19 Cr. App. Rep. 8, C. O. A. 


8674. Add. Annotation : — Consd. 
(1925), 94 B. J. K. B. 791. 

8676. Add. Annotation: — Consd. 
(1925), 91 1.. J. K. B. 791. 

8677. Add. Annotation : — Consd. 
(1925), 94 B. J. K. B. 791. 

8679. Add. Annotation : -Consd. 

925), 94 B. J. K. B. 

8680. Add. Annotation : — Consd. 
(1925), 94 B. J. K. B. 791. 

8681. Add. Annotation: — Consd. 
(1925), 94 B. J. K. B. 791. 

8682. Add. Annotatioyi : — Consd. 
(1925), 94 B. J. K. B. 791. 

8684. Add. Annotation : — Consd. 

(1925), 94 B. J. X. B. 79J. 
8688. Add. Annotation : — Consd. 
(1925), 94 B. J.K. B. 791. 
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PART XXXlll. SECT, 1, SUB-SECT. 1. 

— F. (d.) ii. 

d i. .1 — Tlic fact, that wliiJe a 

child is flouting its falhor’H autliority 
itH mother “ eggs it on ” niav bo found 
to coiiBtitiilo provocation within 
Criminal (yodc, 8. 201, under which 
culpable honiicuic, winch would ot lier- 
wlso be murder, may be roiluced to 
mauHlaiighter.— K. v. 1’aye'jte, |1H25] 

2 W. W. U. 74 7 ; 4 4 CAn. Grim. Cas. 

209 ; 35 B. C. 11. 81. CAN. 

PART XXXlll. SECT. 1, SUB-SECT 1. 

~H. (a). 

m i. .]- R. V. Bkvih, 

[1925] 1 D. L. R. 717 ; 43 Can. Crira. 
Cas. 229 ; 57 N. S. K. 613.~CAN. 

PART XXXlll. SECT. 1, SUB-SECT. 1. 

— 1 . 

sa. Wrimuful act .] — Where, although ' 
there is no intent to do hijury to the 
person or property of another, (loath 
results from the doing of an act which 
Is raeroly malum vrohitritvm, the wrong- 
ful act Is not- the kind of act that the 
criminal law I’oqulrcs at, a foundation 
for a charge of manslaughter, unless 
the statute or prohibition violated is 
one designed & intended to prevent 
injury to the person, or t he prohibited 
act is accompanied by negligence. — 
R. V. D’Angelo, [19271 4 D. L. II. 593 ; 
48 Can. Orlm. Cas. 127 ; GO O. h. II. 
512.™ CAN. 

PART XXXIII. SECT. 1. SUB-SECT. 1. 

— N. (a). 

8684 iii. .1™ A Chris- 

tian Science practitioner who gave 
a sick child “absent treatment,” i.r. 
prayer, but who prescribed no medieme 
or other treatment, & who was not 
shown to have advised the parents not 
to call in a physician or to nave aided, 
abetted or counselled them to abstain 


from jirovidiiig proper mc'dical attend- 
ance for the child : — Held : wrongly 
convicted of mau.slauglit.er of the 
child — R. r. 119251 3 D. L. U. 

447 ; [1925] 2 W. W. R. 545 ; 44 Can. 
(Jrim. Oa. 75 ; 3a Man. L. R. 161. — 
CAN. 

PART XXXIII. SECT. 1. SUB-SECT. 1. 

—N. (c) i. 

8612 i. Must he calculated to endanger 
lifc.\ — Criinuial Code, s. 247, attaches 
no crimmai nisponsibility to the mere 
umissjon, without lawful excuse, to 
perform the duty of taking reasonable 
precautions against & of using reason- 
able care to avoid endangering human 
life. To entail criminal responsibility 
there must be some physic/Ol cense - 
(1 nonces resulting from such omission ; 
the danger itself is not a consequence 
withm the sect. — R. v. Hurt (1923), 
55 O. L. R. 48.— CAN. 

PART XXXlll. SECT. 1, SUB-SECT. 1. 

— O. (b). 

8639 iv. .] — Where accused, 

driving a motor car at night, enteivid 
a road which being under repairs was 
closed to truffle & ran over & killed 
two coolies, who Avere sleeping on the 
road with their bodies completely 
covered up, ex<!cpt for their faces - 
Held : accused was not guilty of 
causing death by a rash Sc negligent 
act. — S mith v. K. (1925), I. L. R. 53 
Calc- 333.— IND. 

8639 V. Gross negligence or 

wanton miseoTiduci rreccssary .] — R. v. 
Ckeismxn, [1926] 4 D. L.. H. 738 ; 46 
Can. Crim. C^as. 172 ; 59 O. B. U. J56. 

—CAN. 

8639 vi. .1— A dli'ection to the 

jurv wliich sufficiently brought to 
tlieir mind the dlllerenco between the 
(luantum of negligence required to bo 
found in a civil & a criminal trial : — 
Held : sufficient. — Moors v. R., [1926] 
S. A. S. R. 52.— AUS. 
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I 8639 vii. .] — The t(^st of negli- 

gence to 1)0 applied in criminal trials 
I IS i4i© samo as that applied in civil 
cases, namolv, the standard of skill < 
earn which would be observed by a 
reasonable man. — U. v. Meirinu, [19271 
App. D. 41.— S. AF. 

8639 viii. .] — Proof of ordinary 

negligence justifies a conviction for 
manslaughter under Criminal (^odc, 
B. 24 7.— R. V. Field (Alta.), [1928] 3 
W. W. R. 757.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

-O. (g). 

8694 V. .] — R.r. Chotem (1924) 

42 Can. Crim. Cas. 156. — CAN. 

8694 vi. .] — The negligence of 

the victim is not a defence to a charge 
of manslaughter unless it w’as the solo 
cause of the accident. — R. v. Field 
, (Alta.), [1928] 3 W. W. R. 757.— CAN. 

PART XXXlll. SECT. 1. SUB-SECT. 1. 

— Q. (b) i. 

B i. .] — In a murder trial 

where the victim’s throat had been cut 
so that he was unable to speak, evi- 
dence of questiorib put to deceased by 
the prosecution’s witnessos & answers 
giving by nodding the head Sc making 
signs, amount to “ verbal state - 
mouts ** under Evidence Act, s. 32, & 
are admissible as a dying declaration. 
— Rxnga V. li. (1924), I. L. R. 5 Lab. 
305.— IND. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— Q. (b) iii. 

8741 xix. .1 — A native when 

dying from iiijuri(*s inflicted upon 
him said that he was “ dead ” or had 
been “ killed.” He then sent for his 
children & relatives, but did not take 
farewell of them, saying that be 
would say more wfflen th^ain allowed 
or when he was better. He then made 
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8798a. .] — (1) The question whether | 

or not a statement made by a person on wliom 
a fatal attack has been made is a dying 
declaration, i.c. whether or not it has been 
made by that person while in a hopf^less & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person ; 
charged with the murder or manslaughter , 
of the person in question &, to answer it, all 
the circumstances of each case must bo j 
regarded. | 

(2) Rules as to questions by pofice olYlcers j 
to detained persons commented on. — R. v, 
Booker (1924), 88 J. P. 75 ; 18 Or. App. 
Rep. 47, C. C. A. 

8927. Add, Ayinotaiion : — Refd. R. v. Punch (1027), 
20 Cr. App. Rep. 18. 

9023a. Within Children Act, 1908 (c. 67), s. 12 (I).] 
— An assault within the above sect, must be 
one which is likely to cause unnecessary 
suffering or injury to the health of the child. 

Applt., who was the stepfather, & had 
the custody or care, ot a girl of eleven years ol 
age, was charged under the above sect, with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth : — Held : this 
was not an assault within the sect. — R. v, 
Haiton, (19251 2 K, B. 322 ; 94 L. J. K. B. 
863; 133 L. T. 735 ; 89 J. P. 104; 41 
T. L. R. 637 ; 28 Cox, C. 0. 43 ; 19 Cr. App. 
Rep. 29, O. 0. A. 

9036. Add, Annotation : — Refd. (layler Pope v. 
Davies, [1924] 2 K. B. 75. 


public street, & next day the schoolmaster 
administered to him live strokes of the canc 
as a punishment for breach of the rule. On 
the hearing of an information against thf‘ 
schoolmaster for an alleged assault on th<^ 
boy the justices found that the rule in 
quiistion was reasonable, that the fath(U* of 
th(‘ iKjy by sending him to the school 
autlioriseil the schoolmaster to administer 
reasonable jamisliment U> the boy for breach 
of a school j*ulc*, tV. tliat thi* ])unishment 
administered was rt'asouable ; i, they dis- 
missed the information. An order nisi 
having been obtained calling upon the justices 
to show (laiise wliy they should not state a 
case on a quc'stion of law: — Held: tin* 
decision f)t‘ tiie justices was right/, no question 
of law ar(jse on wliicli they could state a 
case, iVi that/ the order msc should b(‘ dis- 
charged. — R. V, XkWpout (SAnor) .1.1., L\r p. 
WiiKUiT, 1 19291 2 K. B. 41ti ; 98 L. J. K. B. 
555 ; 111 L. T. .563 ; 93 .T. P. 17t* ; 45 T. L. |{. 
477 ; 73 Sol. Jo. 381 ; 27 L. G. K. 518, I). C. 

9043. Add, A}inolation .*— ^onsd. K. r. Newj)oi‘t 
(Salop) JJ., hJx p. Wright, [1929] 2 K. B. 4 16. 

9103a. .] — The old law that the owner ol 

a house, or members of his family, may kill 
a tresjiasser who would forcibly disi>ossess 
him of the house, although such householder, 
or members of his family, hfis not previously 
letreated until no means of escaping his 
assailant ai'c loft to him, has not been amended 
or modilied by modern practice. -R. v, 
Hussey (1924), 89 J. P. 28; 41 T. L. R. 
205 ; 18 Or. App. Rep. 160, C. C. A. 

9154. Add, Annotation, : — ^Apld. Mornss v. Winter 
(1929), 15 T. L. B. 613. 


9042. Add. Annotation ; — Apld. R. v. N(‘W}H»rt 
(Salop) J.r., Ex p, Wiight, (1929J 2 K. B. 116. 

9042a. - ' ,J At a school lor boys tlnu-e was 

a i*ule prohibiting smoking by pupils during 
tlie school term wli(‘th(*r Jui tlu^ scluml 
precincts or in public. During tli(5 term 
a i)upil rath(*r less than sixteen years old, 
after having left the school foi' the day 
^•(‘turn(;d hoiiK*, smoked a cigarette in the 


9154a. Detention after receipt of remission 

marks.] — Remission marks f)btained by a 
prisoner do not give Jiirn any legal right to an 
earlier discharge*. cV:. such discharge, if granted, 
is a,n act of gract* ^ not- a legal obligation. — 
Mohhlss V , AVinter (1929), 45 T. L. Jl. 643. 

9161. Add, Annolaimns Mentd. Britannia Hy- 
gienic Laundry Go. v, Thoriiycroft (1925), 94 
L. J. K. B. 858 ; The Paludina, [1925] P. 40. 


a statement iiiculpaUng applt. : — 
HeM : d(}ccaHed wlien he made the 
statement had not a settled hopeless 
expectation of death, & the statement 
should not have been admitted in 
evidence as a dying declaration. — K. 
V. Ntscono, [1925] App. 1). 5G1. — 
S. AF. 

8746 i. M'iist brlifvr death to be 
miminent.] -A stateiiient made v/hcii 
(1(500080(1 had no expectation of death, 
hut conlirmed when he had a belief in 
impotidlnp: death • — Held : admissible. 
— Dkboktoli V. K., fl92Gl 4 IJ. L. R. 
722; [1926] S. O. K. 492 ; 46 Can. 

Grim. CaH. 115.~CAN. 

PART XXXIII. SECT. 6, SUB-SECT. 1. 
— C. 

d i. Injury rcnulhng in death .] — 

Deft, was convicted upon two charges 
of criminal neglig(5nce causing hodily 
or grievous hodily harm under Criminal 
Code, 88. 284 & 285 : — Held : deft, 
was properly convicted, notwithstand- 
ing that death resulted from the in juri( 5 s 
Indicted by his negligence. — R. r. 
Stark, [1927J 3 D. L. R. 433; 47 

Can. Crlm. Can. 356 ; 60 O. L. R. 375.— 
CAN. 

PART XXXIII. SECT. 6, SUB-SECT. 1. 
— D. 

sd. Meaning of “ actual bodily 
harm *’] — The above words in sect. 


295 of theCod(i m(‘au little, if ariythmg, 
more than “ hatt(5r3.” — Jt ?>. Tukskunr 
( 1926), 45 Can. Crlm. Cas. 270 ; 58 

O. L. R. 634.' CAN. 

PART XXXIII. SECT. 6, SUB-SECT. 2. 

— B. 

m i. Burden of proo/. 1 -WJu5re 

on a (;hai*ge of unlawfully wounding 
a iJOTwm with intent to maim or di-.- 
abl(‘ him, the Crown proves tliat 
m-cused discharged a lir(*arm m tlie 
direction of a crowd of pei*soTis A 
wounded the person numc'd, it 
establishes Its case, & the onvK then 
shifts to aceused to satisfy tlie ct. 
that it was either an accident or that 
he did not iutend to w'ouiid, — R. v. 
Smart (Alta.), 11927] 3 W. W. R. 753 ; 
49 Can. Crlm. Cas, 75. — CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 1. 

sb. Jivnmng down by motor car— 
No iriUnt to usaetuliA — ThasoiKU* was 
indietcd for assault occaHiouiug bodily 
harm. The evidence showed that. th(‘ 
injury iu (juostion, a fracture of th(‘ 
collar bone, wa,s due to an accident 
caused by a motor car driven by 
prisoner in a jniblic thoroughfare at, 
2,50 a.ni. There being no ovidonco ol 
an Intention to assault, the indictment 
was amended, at the suggestion of the 
learned trial judge, so as to allege 
negligence in the control of a dangerous 

539 


thing, in substitution for the charge, 
of assault. —R. v. MclVKU, 22 Q. J. R. 
173.— AUS. 

PART XXXIII. SECT. 7, SUB-SECT. 2. 

— C. (a). 

9041 i. Schoolmaster <£• scholar - 
Teach(*r entitled to infliet reasonable 
piinishnu'iit,. — R. v. Metcali’E (Sank.), 
[1927] 3 \V. W. R. 191.— CAN. 

PART XXXIII. SECT. 7. SUB-SECT. 2. 

— C. (b). 

9066 iv. ' -.1 — Pmiishmt'.nt causing 
temporary' l)aln & discolouration of the 
flesh for a few days .• not, 

(‘Xe.obsive — R. u. Metcalfk (Hank.), 
[1927] 3 W. W. R. 194.— CAN. 

9071 ii. .1 — 11. V. INlF/re'Ai.FK 

(SoHk.), [1927] 3 W. W. R. 191.- CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 2.- 
D. 

9078 v. . 1 011 aiM»(‘al from a 

(•.()nvi(5ti()n fur an 4 is.sa,nJt o(5casioning 
actual hudilv liaiui Ihid tlie forces 
used l)v the aei lined, m desfendiug 
himself, as he did, aKa-insl uii assailant 
armed wutli d lianmusi. waus not dis- 
]>roi)orti()nate t-o the nature of the 
attack made on 1dm, although It caused 
the fracture* of his assailant’s skull, 
& he had brought himself within. Sc 
was juKtiticd by, Crimtnal Code, s, 23. — 
R. r. Ogal, 11928] 3 D. L. R. 076 



Cases 9307a- 93998. English and Empibe Digest Sui'plbment, 


9307a. ^.1 — On the trial of a prisoner for having 

]ja(] unlawful carnal knowledge of a girl 
under sixteen years of age, the judge directed 
tli(‘ jury that although what the girl said to 
her mother several months after the offence 
was committed was not evidence, yet the 
Jury could infer what the girl said, namely, 
that- t.he prisoner was responsible for her 
condition, from what the mother did, because 
the prisoner was at once accused, & that that 
amounted to corroboration of the gii'l’s 
story. Further, that the fact that the 
prisoner when he was charged by a police 
ofiicer & cautioned made no denial of the 
charge was also corroboration of her story : — 
Held : both dircictions wei*e wrong. Any 
inference as t-f) vhat the girl told her mother 
could not amount to corroboration of the 
girl’s stoiy, as it- pro(UH»ded from the girl 
herst‘lf, A tlie girl could not c.orroboratc^ 
herself. The fact that- the ))risoDer when 
chargtHl & c/iut-ioned made no denial of the 
cJiai’ge could not. }je corroboration. — It. v. 
VVjiitkhead, jlUlihl 1 K. B. 1)9; 1)S .T. 

K. IJ. ()7 ; Kh) L. T. (>40 ; 92 J. P. 197 ; 27 

L. (1. Jt. 1 ; 28 Cox, C. C. 517 ; 21 Or. App. 
I?cp. 23, 0. C. A. 

0311. Add. Annotation : - Consd. Tic Stollery, Weir 
V. Treasury Solicitor, [1929] Oh. 281. 

9320a. .] — In charges of sexual offences ' 

corroboration of the testimony of prosecutrix 
is not m law essential, but is in practice 
required. 

If, on the trial of such a charge, there is 
coiToboration on one count referring to one 
date, but there is none on another about 
another date, A the ct. rejects the corrobora- 
tion on the former, it being possible tha.t the 
jury gave credit to it on both counts, it may 
quash a conviction on both. — K. v. BKiatv 
(1921), 18 Cr. App. Hep. 05, C. 0. A. 


I 9320b. What amounts to corroboration.] — 1'he 
I mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence : nor is his mere silence when he 
is charged with the offence. — B. v. Marsh 
(1925), 19 Cr. App. Hep. 27, C. C. A. 

9336. Add. Annotation : — Refd. K. v. Mosley, 
11924] 2 K. B. 187. 

I 9340. Add. Annoialinn : — Refd. K. v. Roberts 
Morriss (1926), 134 L. T. 635. 

9347. In the cross-reference before this case, 
for “ Vagrancy Act, 1878 ” read “ Vagrancy 
Act, 1898.” 

9361a. Prosecutrix over sixteen.] — If 

on any of the material dates alleged in an 
indictment for incest the female has reached 
tlui age of sixteen, she may be liable as an 
accomplice A, therefore, if she is a witness 
she must be cori‘oborat.ed. It is a mis- 
direction in such a trial to tell the juiy that 
tliey must first decide whether they believe 
such a hmialo witne^ss ; they should be 
instru(‘.ted not to make up their minds until 
they find that she is (corroborated. — R. v. 
Draper (1929), 21 Cr. App. Rep. 147, C. C. A. 

9364a. What is an aggravated assault.] — ^Munday 
Maiden (1875), 33 L. T. 377 ; 39 J. P. 742 ; 
24 W. R. 57. 

9367. Add. Annotation : — Expld. R. v. Keech 
(1929), 21 Cr. App. Rep. 125. 

9367a. .] — The ct. disai>j)roves the 

defence ojam under above sect, to a charge 
of carnal knowledge, not being open on that 
of indecent assault. — R. v. Laws (1928), 
21 Cr. App. Rep. 45, C. C. A. 

An notations . — Consd. U.r. Kecili (1929), 21 Cr. App. ffep. 

12r). Refd. ii. r. liluckiuaii (li)29), 2 Cr. App. liej). 192. 

9399a. .] — Resp. married liis wife in 

1910 A a child was born in 1917. In 1920 


ri9281 2 W. \V. 1{. 1()5 ; r>() C^an. C'riui. 
Cas. 71 ; 23 Alta. L. U. 511.— CAN. 

PART XXXIII. SECT. 9. 

sk. Injury caused in attrniphnq to 
stop breach of peau .] ~A poi'hoii uhiiik 
11 ) 1 * n»rce ncoe.ssLiry to prevent, a con- 
tinuance or renewal of a breach of tin; 
peac(*, (S: af.ruck by the ])arty he was 
attoniptiiiK to cont,iol. — Held: justi- 
lled in slrikiTig back. — 11. r. Manhon 
n92;>). 4.3 Can. Crim. Cas. 30 ; [1925] 
1 \V. \V. T{. (>7l.— CAN. 

fim. If hat IS unlawful act- - Not 
breach of niunici fial hi/c-Uiw.] — 11. r. 
GosEiNd (Alta.) (1927), 47 Can. Grim. 
Can. 211.--^ CAN. 


ari^ frauds as to the nature of th(‘ act 
itself oi as to tlie identity of the person 
wl)o does the act. — People of Cali- 
FoitNiA State v. Bkinnek, (1924] 2 
W. W. K. 209 ; 33 Jl. C. It. 555.— 
CAN. 

c. For “ o. By misrepresentation or 
fraud — Personation of husband '* read , 

9295 i. Conditions negativing con- | 
-Persofudion of husband.** \ 

d. Head now “ 9295 ii.’* 

9295 iii. What amount.^ to j 

— Not obtaining consent by feigned ! 
marriage .] — People of California 
V. Skinnku, (19241 2 W. W. R. 209; 
33 B. C. R. 555.— CAN. 


PART XXXIII. SECT. 13, SUB-SECT. 2. 

9308 V. .] — R. V. Gosselin 

(Ont.) (1927), 47 Can. Crim. Cas. 318.— 

CAN. 

9316 V. .] — On a charge of 

at teini)1 injur to have carnal knowledgre 
of a jiTirl under fourteen . — Held : cor- 
roboration was not ne^*es8a^J^ — R. . . 
Li/iOWYj (1927), -IS Can. Crim. Cas. 
255 ; G1 O. L. R. 93.- CAN. 

9316 vi. .]— Nature of corrobora- 
tion required under Criminal Code, 
ri. ] 002, on a charge of carnally knowing 
a girl under fourteen. — U tuiin r. R., 
11927] 4 D. L. R. 7G0 ; [1927] S. C. R. 
442 ; 48 Can. Crim. Cas. 172.— CAN. 


PART XXXIII. SECT. 11, SUB-SECT. 3. 

9206 i. II Oman not pregnant.] — Hi Id : 
fin Indletiiu'iit. charging accused with 
ix'rformiiig an opi'ralion on a woman, 
In the belief tbat sbe was pregnant, for 
tho purpose of causing her to aliort, 
iS: uith attempting to caust* her to 
abort, was Irrelevant, in respect that 
it did not set forth that t lu^ woman was 
at tho time pregnant. — H.M. Advocate 
V. Anderson, [1928] 8. C. (J.) 1. — 
SCOT. 


PART XXXIII. SECT. 13, SUB-SECT. 1. 

— D. 

9281 i. Consent obtained bn fiaud- 
What amounts to Cohnhitation 

following a feigned marriage is not r«pe 
under the law of Canada. It euiuiot 
bo said as a general proposition, with 
regard to rape, that framl vitiates con- 
sent. The only sorts of fraud wMch 
destroy the effect of a woman's oouseut 


9295 IV. Former husband.] 

— Held : an indietment for rape was 
relevant which bore that the woman 
ivas the wife of a second husband uho 
was alive, while the person said 1o be 
personated was the woman’s former 
husband who had been olllclally re- 
ported as killed in action. — ll.M. 
Advocate v. Montoo.mery, [1926] 
8. C. (J.) 2.— SCOT. 


PART XXXIII. SECT. 13. SUB-SECT. 1. 

— E. 

9307 i. What anwunis lo corrubora- 
/mn.] -- Evidence of a witness that 
ho saw aecubod &; the girl leave a 
dance hall under suspicious circum- 
stances ut 11.30 on the night of the 
alleged seduction amounts to corro- 
boration so os to justify tho charge 
going to tho jury. — S teele v. K., (1924] 
4 D. L. U. 176 ; [1924] 1 W. W. R. 
1146.— CAN. 


9316 vii. .1— R. v. Brown (N. S.). 

[1J128] 3 D. L. R. 214 ; 49 Can. Crim. 
Cas. 334.— CAN. 

sp. Charge of seduction under Criminal 
Code. 8. 211 — Burden of proof.] —R. r. 
SfuiEMMEtt (Sask.), [1927] 3 W. W. R. 
4 [7. —CAN. 

st. Charge of attempted carnal lenow- 
ledge —SvMciency of evulence.] — U. v. 
Yelds. [1928] N. Z. L. R. 18.— N.Z. 

PART XXXIII. SECT. 13, SUB-SECT. 7. 

m 5. — — - .] — Dawson v. It. 

(1927), 40 C. b. 11. 206.— AUS. 

sw. Daughter of deceased wife*s 
brother.] — Held : sexual intercourse 
botween a man & t-ho daughter of his 
deceased wife’s brother constitutes the 
crime of incest by the law of Scotland. 
— C. & W. V. H.M. Advocate, [1929] 
S. C. (J.) 1.— SCOT. 
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resp. entered into a written separation agree- 
ment with his wife, whereby resp. was to pay 
his wife 25s. a week & his wife was to maintain 
herseE & the child, of which she was to have 
the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child, liesp. 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injurv to her health, contrary to 
Children Act, 1908 (c. 07) :—Held : the fact 
of the separation agreement, witliout regard 
to the way in which its obligations bad been 
performed, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices 1x) decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged. — Brooks v, Blount, [1923] 1 K. B. 
257 ; 92 L. J. K. B. 302 ; 128 L. T. 007 ; 
87 d. P. 04 ; 39 T. L. K. 108 ; 07 Sol. .To. 
299 ; 21 L. G. R. 150 ; 27 Cox, O. C. 399, D. C. 

9458. Add. Annotation : — Refd. R. v. Denyer, 
[1920] 2 K. B. 258. 

9468. Add. Annofafioyi : — Mentd. Cleghorn v. 
Oldham (1927), 43 T. L. R. 405. 

9480a. .] — Appct. was summoned 

under Motor Car Act, 1003 (c. 30), s. 1, for, 
& convicted of, driving a motor car on a 
highway “ reckh'ssly & at a speed which 
was dangerous to the public, having regard | 
to all the circumstances of the (5ase, including 
the nature, condition <to use of the said high- 
way, & to the amount of trallic which act ually 
was at the time, or might reasonably have been 


expected to be, on the said highway ” : — 
Hold: as the driving of the car was one 
indivisible act which might constitute both 
the offenc.c's charged, tlu^ c.onviction was not 
bad lor duplicity. — R. v. Jones, Ex p. 
Thomas, 11921 1 1 K. B. (>32 ; 99 L. J. K. B. 
543 ; 124 L. T. 99S ; 85 J. P. 112; 37 

T. L. R. 299 ; 19 L. C. R. 3,51 ; 20 Cox, C. C. 
700, I). C. 

9482. Add. CUaHon: — suh jiom, Houghton v. 
Manning (1905), 49 Sol. Jo. 140. 

9483. Add. Annotation : — Mentd. Pickup v. United 
Kingdom Dental Board, [1928] 2 K. B. 459. 

9488. Add. Annotation : — Js to (1) Refd. Pointon 
V. Cox (1920), 130 L. T. 500. 

9490a. Motor coach— Advertised times of 

departure & arrival —Necessitating speed in 
excess of statutory maximum.]— R(\sps. 
owned a motor coach whicJi was a lieavy 
motor car tittc'd wit h pneumatic tyres, & was 
restrhd-ed under Heavy Motoi' Car Order, 
1901, to a maximum speed limit of twelve 
mil(‘s per hour. The veliicle was driven bv 
a servant of resps. between London tSc 
T*lymoulli. Resps. advertised t-iiiu's of 
departures & ji.ri*ival which necessitated an 
average speed of eighteen miles i)er hour 
without, allowing for stops. While driving 
the coach at tliirty-live miles pei* hour on 
on(‘ of theseheduled journeys, servant 

was stopped by tlie j)olici‘, resj)s. were 
summon(‘(l for counselling, procuring, aiding 
tV:- abetHng the commission of the olTeriee ; 
Held : r(‘sps. ought to have been convicted 
of (jounsellmg A procuring. — Niowman v. 
OvERixerroN, Harris Asti, I^td. (1928), 
93 J. P. 4(3 ; 27 L. 0. R. 85, D. C. 


Part XXXIV. — Offences against Property 


9498. Add. Ayinotation : — Refd. Lake v. Simnwms, 
[1929] 1 K. B. 399. 

9499. Add. Annotation}^ : — ^Refd. Lake v. Simmons, 
[1929] 2 K. B. 51 ; Lowther v. Harris (I92t»), 
43 T. L. R. 24. 

9500. Add. Annotations : — Refd. Lake v. Simmons 
(1929), 95 L. .T. K. B. 589 ; Lowther Harris 
(1926), 43 T. L. R. 24. 

9537. Add. Aiuiotations : — Consd. liOwUuT r. 
Harris (1929), 43 T. 1.. R. 21; Lake r. 
Simmons, [1927] A. C. 487. 

After tills case add “ iSVc, also. Insur- 
ance, Vol. XXTX., p. 417, No, 3258.” 

9553. Add. Annotation : — Refd. Jjake v. Simmons 
(1926), 95 li. J. K. B. 589. 

PART XXXIII. SECT. 14, SUB-SECT. 1. 

—A. 

q I, .] — A pordon havini? a 

donileil out of Canada, who leaves his 
family in Canada without riioans, may 
bo convicted of fallinT? to support his 
family in Canada.— It. v. Scorr 
41 Can. Grim. Cas. 117. — CAN. 

PART XXXIII. SECT. 16, SUB-SECT. 1. 

I i, Girl out of vurenfs' nmlrol .] — 

U. n. Joe (Out.) (1U2S). 50 Can. Crlm. 

Ca-M. 152.— CAN. 

PART XXXIII, SECT. 21. 

sa. Of wife rP children — (Senainc 


9557. Add. Annotation — Refd. R. v. Fisher (1 920), 
19 Or. App. Rep. 199 

9614a. .1 — R. V. IIugiter, No. 2219a, ante. 

9702a. N. P. K. p. Banks (1821 ), Russ. & Ry. 441, 
O. O. R. 

AnnnhUiou ’ — Refd. U. v. SU'ar (ISIS), 1 Den IT 10. 

9769. Add. Annotations : — Refd. Jon<‘S v. Waring 
& Callow, [1929] A. 0. 970. Mentd. Common- 
wealth Trust V. Akotey (1925), 94 L. J. P. 
197. 

9773a. .] — Whore a clerk or servant, who has 

the more custody of goods, disposes of them 
for his own benefit, & in a manner alien from 
the purposes for which he was intrusf.(‘(J witli 
tlHun, htj is guilty of larceny. - R. v. 

(1810), 4 J. P. 920. 


Lriabilitu to 'ftnyriide uere.'tfiaries 1 — Held : 
a “ lawful excuse.”-' it- v. Bcntivcj 
( li)2(>), 45 Can Grim. Cas. 1.45 : CtS 
O. L. R. 373 -CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 1. 

- A. (a) iii. 

9510 iii. — . I — WTicre the driver 
of a iiiotoT’ car had it .suppliefl/ with 
tfasolme & oil at a serviee station with- 
II ui, arraiijjriai?: for credit on the | 
proprietor roquestuiu: pa> iiiciit & i 
statiiu? that the car must he left until | 
th(^ i^oods wewi paid for, he drove the 
car awav without pajiiur: — Jfefd: 

w^as jjuilty of theft. U. c. Thomas, , 
111)28J 2 \V. W. It. OOS ; 50 Can. (Vim. i 
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Ciia. 177 ; 23 Alta. L. R. .'.23. -CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 4. 

A. 

9647 iii. .1 — \Vltor(‘ the trial 

ludfTo direott'd the jur\ that, vtliere a 
person is found to he m posses.slt'n of 
anythinjJT stolen, shortly after it has 
been stolen, 1 hi rn.iv- he convicted of the 
Btcaliuu: or of rceeis aip , that the 
,iecu.sed mi^hl. s^et rid of this fact l)y i, 
sutlsfactoia eKid.inatiori, hut the burden 
Is on him to kove this cxidanation •- 
Held tins was huineient direction 
wliiMi the aeeusial was found jUiiJty o1 
larcenv hv hndinff, Imt would liave 
been lusiilheient on a (ionvietioii for 



Cases 9944-10,338. Enolish ant) Empire Digest Supplement. 


9944. Add. Annotation : — ^Dlstd. Farey v. Welch, 
[19291 1 K. H. 388. 

9954. For “ — — .”] read “ Live animals ferae 

naturae Larcenable if reduced into posses- 
sion.)” 

9956. Add. Annotaiion : — Consd. Fa.roy v. Welch, 
1929J 1 K. B. 388. 

K. V. Ilarding 

L. It. JUO. 

10,060a. .] — Applt. broke ink) a dwelling- 

house which was then occupied only by a 
maidservant, & lie attacked her & demanded 
money & cloth(^s. The servant handed over 
a inackink)sh belonging t ;0 li(»r master. 
Applt. was convicted of robbing the servant 
of the mackintosh : — Held : as the servant 
was in charge of her master’s belongings she 
had a special property in the mackint-osh, & 
applt.’s conviction for robbing lier of it was 
right.— It. V. JlAuniNo (1929), 4(i T. L. It. 
105; 73 Sol. Jo. 853; 93 .1. P. Jo. 780, 
0. C. A. 

10.115. Add. Annotation Mentd. It. v. Porter 
(1927), 20 Or. App. Rep. 65. 

10.116. Add. Citaiions .-—93 L. J. K. B. 236 ; 130 
L. T. 820 ; 68 Sol. Jo. 389 ; 27 Cox, O. C. 
579. 

Add. Annotation Consd. R. v. Hughes 
(1927), 136 L. T. 671. I 

10,143. Add. Annotation : — Refd. Performing 

Right Soc. V. Mitchell & Booker, [1924] 1 
1C. B. 7u2. I 

10,200a. Steward & clerk to guardians.] Held: 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all undei* 
the common seal. — R. v. Bkaoall, R. v. 
Wellings (182^), 1 0. & P. 467. 

10,315a. Question of fact for Jury.] — ( 1 ) Where I 

a deft, is charg<‘d with the fraud iilent con- 
version of money the question whether he 


has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequately direct them. 

(2) Counts charging the fraudulent con- 
vei*sion on a certain date of a general 
deficiency are bad unless it is the duty of 
deft., on the date specified, to hand over the 
lump sum in his hands to the person 
entitled to it. — R. v. Sheaf (1925), 134 L. T. 
127 ; 89 J. P. 207 ; 42 T. L. R. 57 ; 28 Cox, 
C. C. 86 ; 19 Cr. App. Rep. 46, 0. C. A. 

Annotation: — (Generally, Mentd. R. v. Mortor (1927), 20 Cr. 

App. Kep* 

10,315b. .] — Whether a transaction is an 

“entrusting” within Larceny Act, 1916 
(c. 60), s. 20 (1), or a loan, entitling the 
recipient of the property to use it, is a 
qu(;stion of fact for the jury. — R. v. Smith, 
[1924] 2 K. B. 194; 9,3 L. .T. K. B. 1006; 131 
L. T. 28 : 88 J. P. 108 , 69 Sol. Jo. 37 ; 27 
Cox. C. C. 619 ; 18 Cr. App. Rep. 76, C. C. A. 

Annotation : — Folld. li. Sheaf (1925), 89 J. P. 207. 

10,315c. .] — The true test in a charge under 

Larceny Act, 1916 (c. 50), s. 20 (1) (iv) (a), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted. — R. v. Morter (1927), 
20 Cr. App. Rep. 53, C. C. A. 

10,316. Add. Annotation.^ : — ^Apld. R. v. Tuttle 
(1929), 140 L. T. 701. Refd. R. v. Smith, 
[19241 2 K. B. 194. 

10, Z17. Add. Annotation: — Refd. R. v. Morter 
(1927), 20 Cr. App. Rep. 53. 

10,322. Add. Annotation : — Dbtd. R. v. Smith, 
[1924] 2 K. B. 194. 

10,326a. Indictment — Necessary averments.] — R. 

V. Sheaf, No. 10,315a, 

10,333. Add. Annotation : — Refd. R. v. Smith- 
[1924] 2 K. B. 194. 


lareony or roceiviug, — li, v. Weston, 
[1927] S. A. S. IL 439.— AUS. 

PART XXXIV. SECT. 1, SUB-SECT. 9. 

— B. (b). 

si. Good» on approval — Conversion 
of good.^ — Whoro a porson takes jfoods 
on approval under an otfreenuint that, 
propei’ty therein was to pass only jf 
he exercised Ins option to tak(* tiie.in, & 
paid cahli in full for certain articles N: 
in port for others : — Jleld : the trust 
contlniiOK till tlie option is cxeivised & 
eash pa.vinent^ made, he coiunuts a 
criminal breach of trust if lie scdls them 
without such paymoiits. - ■ Khitisii 
CUANDUA Deb Hoy r. It. (1924), 
T. L. It. 51 Calc. 79(5.— IND. 

PART XXXIV. SECT. 1, SUB-SECT. 13. 

im. Crop -payment lease — Lessee dis- 
posing of ivhole crop appropriating 
procecds^Not ofjenee of theft.] — It. v. 
Handsbek, [1921] 1 D. L. It. 1194 : 41 
Can. Grim. Cas. 177; [1923 1 2 W. W. K. 
6G1.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 
14.— A. 

9880 i. From sheriff — Valid seizure 
must he pr(wed.] — R. v. Litiitk (Saek.), 
[1920] 3 W. W. R. 453.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 17. 
— C. 

so. Obtaining signature to promissory 
nate.] — Deft, was oonvioted under 
Criminal Code, s. 405, of the olleuce 
of obtaining by false pretences a pro- 
missory note for $1,000 from one B. 
The evidence showed that deft, pro- 
cured the signature of B. to a form of 
promissory note, giving his own note 


in exchange then^or. Tlio printed 
form was not ttu* property of B. . — 
JJeld : merely Induciug B. to sign his 
iianio was not ** ot>talning anything 
capable of being stolen within s. 405. 
— B. V. Leiuutx, II92H1 3 D. L. It. 6S8 ; 
50 C’aii. Crim. Cas. 52 ; , 62 O. L. R. 
.‘53(5. CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 20. 

10,121 i. For *‘ R. v. McIntyre 
(1898), 31 N. y. It. 422/* read “ It. v. 
MoCAF^^lEY (1900), 33 N. S. It. 232.*’ 

10,123 xiii. - - ™ .1-^- B. v. 

Anl)Hev\8 (N.B.) (192.5), 44 Can. Crim. 
Cas. 201.— CAN. 

10,123 xiv. — .] — R. V. WiL- 

I (1924). 35 B. C. R. 64.— CAN. 

10,123 XV. .] — R. V. JoNicw 

(Sask.), [1926] 3 W. W. R. 313; [1927] 
3 I). L. R. 679; 47 Can. Crira. Cas. 
380.— CAN. 

10,123 xvi. .] — Aeoiised 

was found on May 17 In possession of 
a bicycle stolen on Feb. 11 : — Held: 
the period of throe months was not 
too long to cast upon accused the duty 
of accounting, or giving bonie reason - 
abb' explanation, for his possession, & 
in the* abseno© of a reasonable explana- 
tion 1 he ct-. might infer guilt convict 
—James v. R. (1927), 48 N. L. R. 289. 
— S. AF. 

PART XXXIV. SECT. 2, SUB-SECT. 3. 
d. For “ AUS. ** read “ S. AF.** 

PART XXXIV. SECT. 2, SUB-SECT. 6. 

10,298 iv. .] — ^Where a law- 

I agent <Iid not account for sums 
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collected for a client, notwithstaudjng 
ropoatiul applications made for the 
money, & only remitted the sums 
after he had been aricsted : — UeM : 
a conviction for embezzloment was 
jastiiied — E dgar v. Maokay, [1926] 
S. C. (.1.) 94.— SCOT. 

PART XXXIV. SECT. 3, SUB-SECT. 1. 

10,314 ii. .] — H. entered the 

oflaces of F., Ltd., in V., & in exchange 
for $1,000 iveeivod UTA in cash & a 
draft for £200 drawn on P. Bank, Ltd., 
London, reciting “ pay from our credit 
balance to the order of H. £200,*’ & 
signed F., Ltd. H. indorsed the draft 
“ pay to the order of L. Bank, Ltd., 
for deposit to my credit.*’ When H. 

E resented the draft at L. Bank, Ltd., 
iiverpool, payment was refused. On a 
charge against F. under Criminal Code, 
8. 355, for converting the money to his 
own use & for failing to aocoimt for 
it, it was found by the trial judge that 
F., Ltd., was an alias for F. himself ; 
that F. knew of the transaction carried 
out by his clerk ; that F., Ltd., had 
no credit either at L. Bank, Liveroool, 
or at P. Bank, London, & they did not 
remit H.’s money to London as under- 
taken : — UeM : on tho facts stated 
the ease did not come within sect. 355, 
& tho conviction was set aside. — R. v. 
Faulds (1922), 40 Can. Chlm. Cas. 300 ; 
31 B. C. R. 421.— CAN. 

10,314 iii. .] — ^Where a person 

hands over money to another pursuant 
to a proposal & undertaking of the 
latter to invest the money In oortalu 
securities, there is in substance a 
“ direction,*’ within Criminal Code, 
s. 357, so to invest it. — R v. Campbell 
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IO 5345 . Add, Annotation : — ^Apld. K. v. Tuttle i 
(1929), 140 L. T. 701. J 

10,345a. Preliminary examination in | 

bankruptcy.] — 11, v, Tvt'fj^k, No. 2204 a, | 
ante, 1 

10,345b. Aflldavit in defence to action for 

account by co-trustee.J — If. ^ruTij^E, No. 

2204a, ante. 

10,480. Add^ Anyiotalions : — Refd. 11. v, Denver, 

1 1926 1 2 K. B. 258 ; Hardie & Lane v, Chilton, 
[1928] 2 K. B. 306. 

10,487a. Demand of money as alternative to in- 
clusion in stop list— Protection of trade 
interests.] — D., a servant & stop list super- 
intendent of the Motor Ti-ade Assoen., wrote 
a letter to B., a garage proprietor, stating 
that the assoen. offered an alternative to H. 
to inclusion in the stop list of tlie assoen., 
namedy, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc. : — Held : 
1). was rightly convicted of uttering a letter 
demanding money with menaces contrary to 
Larceny Act, 1916 (c. 50), s. 29 (1), A it was 
immaterial that his motive in writing the 
letter was the protection of a trade interest. — 
R. V, Denyeii, [1926] 2 K. B. 258; 95 

L. J. K, B. 699 ; 134 L. T. 637 ; 42 T. L. R. 
452 ; 28 Cox, C. C. 153 ; 19 Or. App. Rep. 
93, C. 0. A. 

Annotaiioi^H : — N.F. Hardie <&: Jjane r. Chilton, [19281 2 Iv. B. 
300. (Notp.— F or tbo pnnioses of the administration of 
criminal law, urilesa until H. v. Dtnycr is roveraed bj" 
tho only eompotent tribunal [viz., the House of Lords], it 
is binding: upon, & will bo criforood by, the CL of Oriininal 
A])peal airainst any person or persons oflendmgr in like 
manner (hoim Hkwaut, C. J.) (1928), 29 Or. App. Rep., 
at pp. 18.*) & 180). Refd. Aut.o-Mart (London) Chilton 
(1927), 4.3 T.L. K. 4(53. 


10,505a. .] — Applts. were convicted of threat- 

ening to accuse of a crime within Larceny Act, 
1916 (c. 50), 8. 29 (2) (6), with intent to extort 
money- They had enticed a man into a 
compromising situation with one of them- 
s(‘lves & thiMi threatened to accuse him of 
“improper conduct.”: — Held: tho mere 
fact of the words l>eing capable of being 
understood to mean some otlence not within 
the sect, was no defence, as it was a question 
for the jury what was the effect on the mind 
of the man on whom they were intended to 
operate, &. as there was evidence on which 
th(j jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed. — R. v. Stuart, R. v, Leonard, 
R. V. Maples, R. v. Tannen, R. v, Taylor 
(1927), 43 T. L. R. 715 ; 20 Cr. App. Rep. 74, 
O. 0. A. 

by night.] — R. v, 

Harris, No. 5178a, ante. 

10,731a. Possession must be by night.] — 

H. V, Harris, No. 5478a, ante, 

10,752. Ad,(h Citation:— Sol. Jo. 251. 

R. p. Hyman (1926), 19 Cv, 


10,754a. 

App. Rep. 125, O. C. A. 

10,754b. Or obtained — Meaning.] — “Ob- 

tained ” in Ijarc(*ny Act, 1916 (c. 50), s. 33, 
means obtained physically.- — R. v. Missell, 
R. V. Ringlk, R. V, Krrington (1926), 19 
0i\ Ap]). Rep. 109, C. C. A. 

10,779. Add, Annotation Held, Comi v. Turn- 
bull (1925), 89 J. P. Jo. 300. 


(1920), 45 Can. Orim. Oas. l.V.); 22 i 
Alta. L. R. 219; [192(5J 1 U . W. JL 
«71.~-CAN. 

PART XXXIV. SECT. 3, SUB-SECT. 2. 

10,327 iv. .] — To be j?mlty of 

theft under Criminal Code, b, 3r)5, 
aocuBOd must have received money, 
valuable Bccurity, or other thiugB on 
teriiiB requiring him to hand over the 
thing received, or tlui proceeds thereof, 
to some person other than the person 
from whom he received it, & have 
fraudulently converted it to his own 
UHO.— R. r.CONNoiiS (1923), 51 N. B. R. 
247.— CAN. 

10,327 V. .1 — Where A. deli vers 

goods to B. roquiriug lilm to account 
to him. A., for thorn, the ease is not 
within Criminal Code, s .')5.'> • — 11. v. 
LUCIUK (Sask.), ri92()l 3 W. W. K. 
453.— CAN. 

PART XXXIV. SECT. 3, SUB-SECT. 3. 

10,334 V. .J— On the trial of a 

charge under Oiinmal Code, y. 357, 
the jury Bhould he inbtiucted to deter- 
mme, leaving aHide any directions 
which may be in evidence with respect 
to the disposition of the money alleged 
to have been mifiapplied, wbetiii*!’ 
without such directions the relation- 
ship of debtor & creditor would exist 
between the parties, & that if it would 
the directions must have been in 
writing, & that, if it would not, oral 
directions would bo sufficient to 
support the charge. — R. v. .SwrrvK, 
119251 1 D. L. R. 1015; 11925] 1 

W. \V. R. C5G ; 43 Can. Crim. Cas. 
245,— CAN. 

PART XXXIV. SECT. 8. SUB-SECT. 2. 

10,459 i. Letter addressed to yum- 

existent person.^ — Deft, was convicted 
of sendmg a throatAjiilng letter ad- 
dresBod to ** Sir .fames W. Moir ” at 


40, Duke St., Halifax. Theie Wfis no | 
such person as “ Sir James W , Moir,” ! 
but 40 Duke St. was the busiiu'ss 
addrcHR of JamcH W. Moir, by uhoiu 
the letter was received Held : deft.’s 
appeal from the conviction failed. — B. 
c. VAitmcFF (1922), 57 N. S. 11. 415.— 
CAN. 

PART XXXIV, SECT. 8, SUB-SECT. 3. 
— B. 

10,465 ii. - — - — .] — VN'here a 
person is indicted on a cliargo under 
Crimes Act, J900, h. 99. of having by 
menaces demanded property with int,ent. 
tvo Hteal the same, 8c where the throiil.s 
or menaces used tor tlie purpose of 
obtaining the property are manifestly 
of such a character that there can be 
no doubt that tlu*y would opiTate on 
the inmd, not only of tho victim, hut 
of any reasonable person, a jmlge may 
III his HUmiuiiig uj) direct the jiu*y as 
a matter of law, that if they believe 
the evidence for t,he Crown, the thimts 
OT* inonaijcs used would {ioiistitute a 
menace within the meaning of the 
seel. — R. V. RABMiissiiN & Spjegkl- 
GLASS (1928), 28 S. R. N. S. W. 349 ; 
45 N. S. W. VV. N. 87.~-AUS. 

p 1 . Extortion by c(msfahle.'\ 

— K. V. Lapuam (1913). 24 O. W. R. 
Ill ; 4 0. W. N. 838 ; 21 Can CrJm. 
Cas. 79 . 10 D. L. R. 31,5 —CAN. 

PART XXXIV. SECT. 9. SUB-SECT. 3. 

10.679 i. Intent ynust be alle^yed.] - 
R. V. Ross, [1927] I D. L. R. 911 ; 47 
Can. Grim. Cas. 71 ; .*i9 N. S. R. 55.— 

CAN. 

PART XXXIV. SECT. 14. SUB-SECT. 1. 

c i, Distinct from receiving goods 

Jctiowingly stolcrt.] — R. v. Ykaman, 
[19241 2 D. L. R. 1116; 2 W. W. R. 
452 ; 4 2 Can. Crim. Cas. 78; 33 

B. C. R. 390.- -CAN. 
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PART XXXIV. SECT. 14, SUB-SECT. 3. 

—A. 

10,773 iv. Proof of suspicion 

that goods MioUn.] — Where, on a charge 
of unlawful possession, neither of the 
arrestiug police constables swore that 
he actual ly entertained a suspicion 
that t.iie article had l)Oim stolen or 
unlawfully obtained, Hz, tin' evidence 
only rendered it jirobable that such 
snsfu'cion existed : — Held. : deft, could 
not be eoimct-od. — ("onsTi':N v. Nobekt, 
[1927 J S. A. S. R. 421.--AUS. 

10,773 V. What evident c 

iLicfi^sary ,} — A person cannot be called 
on to aei'ount for his iiossossion of 
prouertv under I'oliee Act, Xlli of 
185i;, s. 35 (I), unless there is evidence 
which satisfies, not the police otUecr, 
but tho ct., afU*r judicial consideration, 
that such propevtv “ may be reason- 
ably suspectoii of being stolen oi 
fraudulently obtained.”- -11. e, Dhanji- 
liHAi Ei>UJ.JI (ISH.')), J. L. R. 20 Bom. 
348.— IND. 

PART XXXIV. SECT. 14, SUB-SECT. 3. 

— B. 

10,789 iii. .] — The mcnj finding 

of .stolen property m tho house wJieit 
accused lived is not of itself sufficient 
to prove possession bv him, wdiorc there 
are other inmates of the house. Theiv 
must be control, exclusive or joint, as 
well. Especially is this th(' ease where 
accused was only a casual inmate of 
the house & where the place wlicre the 
property was found hidden was 
accessible, not only to the other in- 
mates of th(' house, but to outsiders as 
well. — R. r. 1‘AWhEiT. [1923] 1 

W. W^. 11. 1453; 10 Can. Crim. Cas. 

312; 33 Man L. R. 103. — CAN. 

PART XXXIV. SECT. 14. SUB-SECT. 4. 

A. 

10,828 i. Onus of proof.] — R r. 



Cases 10 . 81 Sa— 11 , 686 . English and Empire Digest Supplement. 


10,815a. Under Frauds by Workmen Act, 

1777 (c. 56), s. 10 — ‘‘Dwelling-house’* — 
Includes warehouse not attached to dwelling- 
house.] — K. V. Edmundson (1859), 2 E. & E. 
77 ; 28 L. J. M. C. 213 ; 33 L. T. O. S. 237 ; 
23 J. P. 710 ; 5 Jur. N. 8. 1351 ; 7 W. R. 
505 ; 8 (Jox, C, 212 ; 121 E. R. 30. 

Annotations: — Mentd. OimncHtad v. Trice, Fullinoro v. 
Wait (1875), Ij. It.. 10 Exch. 05 ; lie Layard, Layard r. 
Bossborouprh (1910), 85 L. J. Ch. 505; A.-(i. v. Brown, 
[1920] 1 K. B. 773. 

10,878a. .]— R. v. Dawson (1920), 19 

Cr. App. Rep. 128, 0. C. A. 

10,878b. — .] — The proper direction on a 

charge oi receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation is consistent with his innocence, 
th(^y ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the deien(*e. — R. v. Keti’ERING- 
11 AM (1920), 19 Cr. App. Rep. 159, C. C. A. 

10,898. Add, Annotation : — Refd. Eadio v. I. R. 
Comrs., [1924] 2 K. B. 198. 

10,905a. .] — R. V. Reynolds (1927), 20 

Cr. App. Rep. 125, C. C. A. 

10,906a. .] — On the trial of an indictment for 

receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
a statement made by the thief before the 
trial are not evidence against deft., it the 
f( diner is called at tlie trial before he is 
sentenced, th(M*(‘ must bt^ a careful direction 
on his testimony.- -R. v. Bauulky (1925), 19 
('J*. App. Rep. 54, (/. C. A. 

10,927a. Several accused charged with receiving— 
Direction as to possession.] — R, v, Pkckham 
(The YouN(jek), No. 31b5c, an/c. 


10,940. Add, Annotation : — Refd. R. v. Berg, Britt, 
Carr6 Lummies (1927), 20 Or. App. Rep. 38. 

10,997. Add, Annotation : — ^Refd. Lake v, Simmons 
(1926), 95 L. J. K. B. 586. 

11,011. Add. Annotation: — Mentd. Perlak Petro- 
leum Maatsebappij v. Been, (1924] 1 K, B. 
311. 

11,038a. .] — False pretences arc not proved, 

unless the falsity of the words used is 
unequivocal & intentional. — R. v. Seely 
(1928), 21 Cr. App. Rep. 18, C. C. A. 

11,069. Add, Annotation : — ^Mentd. Shoit v, Poole 
Corpn. (1925), 42 T. L. R. 107. 

11,120. Add. Annotation : — Refd. R. v. Punch 
(1927), 20 Cr. App. Rep. 18. 

11,346. Add. Annotation Refd. R. v. Punch 
(1927), 20 Cr. App. Rep. 3 8. 

11,375. Add, Citations .•—[1924] 1 K. B. 311 ; 93 
L. J. K. B. 144 ; 130 L. T. 318 ; 27 Cox, 
C. C. 574 ; [1924] B. & C. R. 78. 

11,428. Add, Annotation : — Mentd. Minter v. 

Priest, [1920] 1 K. B. 655. 

11,467. Add, Annotation : — Refd. Shapiro v. La 
MorLi (1923), 130 L. T, 622. 

11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (c. 71), s. 38 — Time lor bringing — 
Existing tenancy.] — Where a landlord, during 
the cxistf‘nc€i of a tenancy, charged his tenant 
under the above sect, with having three 
months before wilfully damaged his premises : 
— Held : the (;harge should have been made 
within one month. — Dowell v, Bbning- 
EIELD (1841), Car. M. 9. 

11,686. Add. Annotation : — Refd. British Broad- 
casting Co. V. Wireless League (lazette Pub- 
lishing Co. (192(>), 95 L. J. Ch. 272. 


BKKELovjTeu (N. 8.) (102C), 4(5 Can. 
Crim. Cafi. 14 8.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 5. 

g i. .] — While it is trao that the 

recent possession of st^olcn property 
raises a pi-osumption of fact that, if 
not reasonably explaiueci, the possessor 
IS tb(5 thief, yet f«)r tlie raising of snob 
a presiirnptii'n the exclusiveness of the 
posHijHsion or access is material.— B. v. 
J^AWLion’, 11923] 1 W. W. K. 1453 ; 40 
Gan. Grim. Cas. 312 ; 33 Man. L. It. 
103.— -CAN. 

10.851 i. What is recent- -Mat cruility 
of nature of artxctc.]— K. v. Joaks 
(Sasic.), [192(;]3W W. 11. 313: [1927] 3 
1). L. U. G79; 4 7 Can. Criui. Cas. 380. — 

CAN. 

10.852 iv. .]—!{, V. An- 

nPKvvH (N.B.) (1925), 44 Can. Ciiiu. 
Cas. 201.-" CAN. 

10,852 V. .] — B. V. .Toxkr 

(Sask.), 1192CJ 3 W. W. R. 313; 11927J 
3 B. L. It. 079; 47 Can. Crim. Gas. 
3S0.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 8. 

10,901 i. liereut posscssurn of stolen 
property —As cvidvna of receivi'nQ.y — 
K. V. JoNicH (Sask.), nU-JC,] 3 W. W. II. 
313; [1927] 3 i). L. K. 079 ; 47 Can. 
Crim. Cas. 380. — CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 9. 

sn. Several articles rt ceived by different 
persons — Receivers triable jointly .] — 

MUBSAMMAT GU1.JANIA V. B. U927), 

1. L. K. 0 l»at. 583.— IND. 

PART XXXIV. SECT. 16, SUB-SECT. 1. 

10,975 ii. — — .]— In order to eon- 
stituto the offence of obtaining mom'v 
by false pivleuces, it is not necessary 
that the fraud should operato m 
pi*ecis(‘ly the way InUmded or expert <'d 


by prisoner. It in fact the* fraud 
operated as a (linnet cause of tlio pay- 
nu'Tit of money, it is immai<*riul that 
file cliain of causation was djtlVnuit 
from that which prisonctr intended or 
fxp(*eted, — B. r. JjAMBVBsi, 119271 
V. L. n. 349 ; 49 A. L. T. 23 ; [1927] 
Argus L. B. 297.-" AUS. 

PART XXXIV. SECT. 16, SUB-SECT. 2. 
B. 

11,001 ii. .]— When* ac- 

euved was found guilty of an tifl’ence 
under Oimes Act, 1915, s. 181 (a), tor 
t»htammg goods by false pretences — 
Held: undei tlie above sect., it was 
not. necessary that the tuoiiorty m tlie 
goods obtained should puss to accu'^ed, 
the passing of the property from tlie 
pei’snn defrauded tiemg sufficient. — 
Jt r. G’SPTJ.iVAX, 111)251 V. L. IJ. 514 ; 
54 7 A. L. T. 3 ; 31 Argus L. B. 203.— 
AUS, 

PART XXXIV. SECT. 16, SUB-SECT. 2. 
— D. 

mi. .] — Where a party is 

indnned by false repniBentation to 
jiart wuth possession of goods, hut does 
not part with tlie right of property 
therein, there can be no conviction 
for obtaining goods under false pre- 
tences. — li. V, McManus, [1924] 3 
1). L. B. 297 ; 42 Can. Crim. Cub. 248 ; 
51 N. B. 11. 25.5.— CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 3. 
- D. (d). 

11,191 i. Value or cstcnt of business.] 
— B. r. Pkn'xy (1925), 35 B. C. R. 
414. -CAN, 

PART XXXIV. SECT. 16, SUB-SECT. 4. 

11,2661. Itcasonable belief 

in ability to pay.] — B. v. Bkynolds, 
11927] S. A. S. H. 228. AUS. 
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PART XXXIV. SECT. 16, SUB-SECT. 7. 

n i. Alleged false representation 

of market value of bonds — No averment 
that market value not as represented .] — 
JL V. Bobkrtbon (N. S.), [1928] 4 
D. L. B. 778 ; 50 Can. Crim. Cas. 179. 
—CAN. 


PART XXXIV. SECT. 21, SUB-SECT. 2. 

11,383 i. Who is a *' creditor.'*] — A 
jicrson who sells goods, other than 
necessaries, to an infant, & who has 
no enforceable claim for the price, is 
not a “ creditor ’* within Crimmal 
Code, s. 417. — B. v. Bash (1923), 41 
Can. Crim. Cas. 215 ; 53 (J. L. B. 245. 
—CAN. 

PART XXXIV. SECT. 26, SUB-SECT. 1. 

— B. 

sq. Intentional wrongful injury.] — 
To iconstituto the crime of malicious 
injury to property, all that is necessary 
IB an intentional wrongful injury to 
another’s property. Upon proof of 
the wrongful intention the ct. wlD pre- 
sume malice, though that presumption 
may be rebutted. — B. v, AIashabign, 
[1924] App. D. 11.— S. AF. 

PART XXXIV. SECT. 26, SUB-SECT. 6. 

sr. Possession of explosive substance — 
Explosive Substances A cit 8. 4 — Meaning 
of unlawf ully ” dt “ malicinusly.”}-— 
field : the word “ unlawfully ** in 
Explosive Substances Act, s. 4, slgnilles 
“ not for a lawful object, ” & the word 
“ maliciously ’* means & implies an 
Intention to do an act which is wrongful, 
to the detriment of another person. — 
Dula Singh v. B. (1928), I. L. B. 9 Lah. 
531. -IND. 

PART XXXIV. SECT. 26, SUB-SECT. 

17. 

11,699 ii. .]— The fact that a 



Vol. XV. — Criminal Law. Cases 11,709 — ^12,169b. 

11,709. Add. Ann(H(dioyi : — Refd. Barnard v. 111,738. Add. Annotation: — Refd. Conn v. Turn- 
Kvans, [192o] 2 Jv. B. 794. | bull (1925), 89 J. P. Jo. 300. 


. Part XXXV. 

11,797. Add. Annotation : — Refd. McDonald v. 
Nash, [1024] A. C. 625. 

11,834. Add. Annotations: — Consd. Rockiii v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Goldman v, Cox (1924), 40 
T. Ij. B. 423 ; Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 

1 K. B. 775 ; Fenlon Tcixtile Assocn. v. 
Thomas (1929), 45 T. L. R. 204 ; Lloyds Bank 


Forgery. 

V. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Mentd. Au.stralian 
Bank of Commerce v. Perol, [1920] A. C. 737 ; 
Jones V. Waring k. Gillow, [1920] A. C. 070. 

11,837. Add. Annotation : — Refd. Mason v. Lack 
(1929), 140 L. T. 090. 

11,962. Add. Annotation : — Refd. R. v. Ferguson 
(1845), 5 h. T. O. S. 458. 


Part XXXVI. — Deceit by Fortune Telling, Witchcraft, 

Sleight of Hand, etc. 


12,169a. .] — The offence tmder 

Vagrancy Act, 1824 (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that d(dt. did not believe 
in the possession of the powcTs claimed 
Merely to tell fortune.s is an ofl'ence in itself, 
whatever the state of mind of deft, — Stone- 
TiousE V. Masson, [1921] 2 K. B. 818; 91 
L. J. K, B. 93 ; 125 T.. T. 403 ; 85 J. P. 107 ; 


37 T. T.. R. 021 ; 19 L. G. R. 477 ; 27 Cox, 
C. C. 23, T). C. 

Amiotation : — Folld. Irwin v. Parker (T.>2 .'j), 0‘) Sol. .7o. 

12,169b. .] — It is not necessary to 

prove a deceitful i)urpose or fraudulent intent 
as a condition i)re(;e(hmt to a convic.tion under 
Vagrancy Act-, 1824 (c. 83), s. 4, of a person 
professing to tell fortunes. — Irwin v. BauivEu 
(1925), 09 Sol. .To. 589, D. C, 


stray bull is castiated, in aceordanc(' 
with a local cu^stoiii amo?ig slock 
breoder.si to protect pure-brod stock, 
is not II defenoo to a prohceiition under 
Criminal Code, s. .^ilO (P) (h), for 
iiiaimms' or \\oiindiot? tlie st ray bull 
It. r. Exuland (JO^.p, 411 Can. Onri. 
Cas. 11 ; 19 Sask. L. K. lOf) , 

1 W. W. IL 297.— CAN. 

st. Wliai is “ wilfully ” killtny .] — 
A charge laid under Ck'iminal (Jodo, 
B. f)97, of wilfully killing a silver black 
fox wbieb had esenped from Itw cage 
was dismissed on the ground that the 
accused’s shooting of the fox was not 


279 ; 20 Alta. L. Ik 19.- -CAN. 

PART XXXV. SECT. 2, SUB-SECT. 2. 

11,762 i. Aiilc-dutiiiy \ — TLi* ant(‘- 
(latmg of a doeumoiit is not a forgery, 
unless jt litis or could have operated 
tr) the ]uejudi(M“ i»f any oii(‘ — P. r. 
Gortrxn Sinoii ( 11120), 1. L. It. .'i Pat. 
.*79. IND. 


PART XXXV. SECT. 8, SUB-SECT. 1. 

BZ. Vlltrcr lu'cd i/of hr acliiul forffrr.] 
-P\uu V. >1 i\L Advocai’k, [ 1027J 
S. C. (.1.) :.1. -SCOT. 


done ** wilfully,” witlun the moaning 
of that term In said sectRui, hut was 
justified to proleot Ids property. — H. 

V. Petkuson (Saak.), 11928] 3 W. VV. It. 
51G.— CAN. 

PART XXXIV. SECT. 26, SUB-SECT. 

20 . 

1 i. .] — Tlio form of convict ion 

should state the amount, of injury done, 
although it should adjudges the wdiole 
])eiialty, ineludmg the umoimt to lie 
applied aeeordiTig to law.— -It. v. 
KuuTZEIt, 11921] 1 1). Ik R. G2I ; 1 

W. W. K. 942 ; 41 Can. Crim. Cas. 


545 



Cases 8- 182a. 


English and Empire Digest Supplement, 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 
Part I. — Contempt of Court Generally. 

3. Add. Annotation : — Meiitd. Glasbrook v. Glamorgan County Council, [1925] A. C. 270. 


Part III. — Jurisdiction to Commit or Fine for Contempt. 

4-6. Add. Citations : — sub nom, R. v, Brownell, 1 Ad. & El. 698 ; 3 L. J. M. C. 118 ; 110 E R. 1335. 


Part IV. — Criminal Contempt. 


98. Add. Citnfion : — sid) 'nom. lU. Davies, Butson 
V. Davies, 1 T. J... R. 580. 

164a. .] — Observations on ilie distinction 

between legitimate criticism of a judge & 
such an imputation of unfairness & lack of 
impartiality as constit utes contempt of ct.. — 
K. V. New Statesman (Editou), Ex p. 
1*UBLTC PllORECUTIONH DIRECTOR (1028), 44 

T. L. R. 301. 1). 0. 

165a. K. V. New Statesman (Editor), 

JiJx p. rrTBLTc Prosecutions Director, No. 
KHa, ante. 

166. Add. Anfioiaiions : — As to (1) Apld. R. v. 
N(‘w Statesman, Ex p. Public Prosecutions 
Director (102S), 44 T. L. R. 301. As to 
(2) Apld. R. V. New Statesman, Ex p. Public 
i’rosecutions Director (192S), 44 'J\ L. R. 301. 

167. Add. Avnotnlion : — Refd. R. v. People, Ex 
IJobbs (1925), 09 Sol. Jo. 494. 

179. Add. Annotations : — Refd. R. v. Evening 
Standard, Exp. Public Prosecutions Director. 

U. r. Manchester Guardian, Ex p. Same, R. v. 
Daily Exiin^ss, Ex p. Same (1924), 40 T. D. R, 
833; R. V. Daily Mirror, Ex p. Smith, [1927] 
1 K. B. 815. 

179a. Results of investigations of private 

detectives.] — When an accused person is under 


arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish t«he results of that 
investigation. — R. ?;. Evening Standard, 
Ex p. Public Prosecutions Director, 
R. V. Manchester Guardian, Ex p. Same, 
R. V. Daily Express, Ex p. Same (1924), 40 
T. L. R. 833, D. C. 

1 80a. Charge to grand Jury.] — A charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair <fc accurate report. 

Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurate repoi't & 
should be regarded as privileged. — R. v. 
Evening News, Ex p. Hobbs, [1925] 2 K. B. 
158 ; 94 L. J. K. B. 511 ; 132 L. T. 767 ; 41 
T. L. R. 291 ; 27 Cox, C. C. 764, D. C. 

182a. Publication of statement that money paid 
into court — Libel action against newspaper — 
Libel Act, 1845 (c. 75), s. 2.]— (1) The 
amount of a payment into ct. by deft, under 


PART HI. SECT. 2. 

h i. .1— Undrr Letters I’atent of 

the Patna lliLch Cl., elanse 28, a Div. 
Bench has ]io\\('r to isHUc a rule to 
show cause ap:ainst eoniniittul for 
contempt, — lit ISlrKT.i Manohaii 
Prasad (1028), T. L. i: 8 Pat. 320.— 
IND. 

k i. Irlali I'rrr K/o/r.] — The Hlgrh 

Ct.. of Justice of tii(‘ Irish Preo State 
has jurisdiction to eomniit for con- 
tempt of ct.— A.-G. V. O’Kelly, [P.)281 
1. B. 308.— IR. 

PART IV. SECT. 1. 

97 iv. — — .] — Tlio phrase 

“ contempt of ot.*’ does not in the 
least describe the true mituro of the 
class of otTence committed, viz., intm- 
feriiif? with the admiiustraliou of tlie 
law HI linpodinR & preventing: the 
course of justice, ImpriHonment for 
breach of interdict being: in vindication 
of public law. it must hot be assumed 


tiiat an order for release will follow 
upon an apology & promise of obedience 
to the onlers of the ct., oven though 
such apology is accompanied by a. 
statement on behalf of coinplaincr that 
ho no longer requires the protection 
which the original interdict gave him. — 
Johnson v. Grant, [1923] S. Q. 789. — 
SCOT. 

PART IV. SECT. 8. SUB-SECt. 1. 

sp. Sendittg letter to judge cortiain- 
ing offensive references to judgment .] — 
Ife Miller (1921), 64 N. S. R. 629.— 

CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

166 ii. .1 — A newspaper in the 

course of an article called a judge 

sycoiihaut !(!,** & accused him of 
having deeuled a case not according 
to the djctaU‘8 of justice but in order 
to please others //eZd .* (1) the 

puldication of an artleJe referring to a 
ease which had been decided might 
amount to contempt ; (2) an article 
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scandalising a ct. or judge was a 
contempt of ct.— R. v. Sayyad Habib 
(1926), I. L. R. 6 La.h. 629.— IND. 

PART IV. SECT. 3, SUB-SECT. 3.— 
A. (a). 

r i. ,] — lie Smith’s News- 

papers, Ltd., Ex p. Hiaus (1927), 28 
S. R. N. S. W. 86.— AUS. 

170 i. No proceedings pending.] 

— Ajiplt. was fined for contempt in 
respect of matter published by him ; — 
Held : (1) there being no attack on any 
ct. or its members, there could be no 
contempt of ct. in respect of anything 
tending to obstruct the course of 
Justice) in the absence of any ponding 
jirocoodings to which the published 
matter could apply ; (2) there was 

nol;hing In the published matter which 
was calculated to prejudice the course 
of justice ; (3) the order must be set 
aside. — 1*orter v. R., Ex p. Chin 
Man Yee (1926), 37 C. L. R. 433.— 
AUS. 



Vol. 

Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 96), s. 2, is not to be com- 
municated to the jury, tV-, where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft, to 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf. has been 
guilty of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action. — It. v. 
Wealdstone News &; Harrow News 
(Editor, Printer &; Publisher), Harley r. 
Hholl (1925), 41 T. L. K. 508 ; 69 Sol. do. 
642, D. 0. 

190 Add. Annotations: — As to (1) Apld. 11. r. 
Wealdstone News & Harrow Nows, Harley 
V. Sholl (1925), 41 T. L. It. 508. Refd. 11. r. 
Evening Standard, Ex p. Public Prosecutions 
Director, R. v. Manchester Guardian, Ex p. 
Same, R. v. Daily Express, Ex p. Same (1924 ), 
40 R. Ij. R. 833 ; R. v. People, Ex p. Hobbs 
(1925), 09 Sol. .To. 494 ; It. v. Daily Mirror, 
Ex p. Smith, [1927] 1 K. H. 845; 111 v. Daily 
Mail, Ex p. Factor (1928), 44 T. I.. R. .303. 

192a. .] — ^A publication made with the 

clear intention of prejudicing the fair trial 
of an issue pending Ix^fore a (jf-. is obviously 
a cont empt of ct., will be punished as such. 
But where the ct. is satisfied that there was 
no such intention & yet the jmblication might 
prejudice a pending trial, the ct. will, in 
considering wlu*th(‘r a writ, of attachment 
should issue, t.ake into a(i(j(mnt the circum- 
stances of the case, & no attachment will be 
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granted unless {inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought intended to be 
prosecuted to effect its avowed purpose. — 
R. V. Daily Mail (Editor), Ex p. Factor 
(1928), 44 T. L. il. 303, D. G. 

200. Add. Annotation : — Refd. R. r. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 

234. Add. Armotation : — Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. T.. R. 303. 

236. Add. Annotatioji : — Dbtd. R. v. Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instanc(‘s, the cts. liavc gone rather too far 
(Lord Russeij., C.J.). 

283a. Photograph of prisoner — Identity in Issue.] 

— It is a cotit('i).pt of ct. in a news]>aper to 
publish the photograph of a j)erson charged 
with a criminal offence, where it is reasonably 
I'lear that the qu(*stion of the identity of 
accused with the criminal ha.s aiiscui or may 
arise, A. such publication is calculated to 
prejudice a fair trial. — R. v. Daily MniRoit, 
Ex p. Smith, [1927] 1 K. B. 845 ; suh noni. 
R.. V. “1)\ILY Mir BOR” (Editor & Pro- 
TRIETORR), R. V. “ DAILY MaIL ” (EDITOR & 

Proprietors), Ex p. Smith, 90 L. .T. K. R. 
3.52 ; 136 L. T. .539 ; 43 T. L. IL 251 ; 28 
Cox, 0. C. 321. 

298a. Advertisement misrepresenting result of 
proceedings.] —Gillette Safety iCvzor Co. 
r. (lAMAUE (A. W.), Ltd. (1906). 21 

K. P. i\ 

Annotafnm : — Reid. Rt. Munjro MaTiufooliirlnp: Co r. HiifWii- 
eoii Main (lUOH), 2r» JL 1*. C. a.')!). 

301. Add. Annoialions : — io {I ) Refd. Greenway 
V. A.-G. (1927), 44 T. L. R. 124. As io (2) 
Consd. EcA. R.’s Petn. (1927),97 1.. .1. P. 164. 


Part V. — Contempt in Procedure. 


406a. .]— Owen r. Rritciivrd, |1<s7<‘>| W. N. 

147 ; 3 I*r. Cas. 367. 

406b. .1 Ransom r. Boyd, | 1S77 | \\\ N. 23('». 

429a. Consent order — Breach of scheduled 

terms.] — Tliere is a distinction between a case* 
where there is in t he body of an order an 
express direction or undertaking, & a case* 
where the ct. is merely staying an action on 
tpiTUH which the parties Jiave agreed, & only 
keeping the action alive for the jnirpose of 


enforcing ti)ost‘ terms. Tn th(‘ hit-t-er casr 
th(‘ terms are not an order of thf‘ e-t. capable 
of being enforced by proijeedings for (;on- 
t,<‘mpt, but must- he (mforced by an action 
for specific, perform an c(‘ of the terms or for 
an injunction to restrain lirivieh of the terms, 
followed by proei'cdings for eontcmipt. in tht' 
event of further breach, while in the forna.M* 
case contempt procix'dings can he launched 
forthwith on breach.' -Dashwood v. Dash- 
AVooD (1927), 71 Sol. ,T(). 911. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) i. 

193 ii. .1 — R. V. MeiNRor, 

Re WinTKSTDK (1915), 32 W. L. R. 
7«4 ; 9 W. W. R. 846.— CAN. 

193 iii. .1 — Meriden Brit- 

ANNiA Co., Ltd. v. Walters. Re Lewis 
(1916), 9 O. W. N. 87 ; 34 O. L. R. 
618. — CAN. 

193 iv, .]— The publication of 

commentfl on a case pendlnj? trial in 
a ct. amounts io contempt of ct., if 
the commentB are such as are likely 
to prejudice the adintaistrution of 
justice in the cose. — R. v. Maunq Tin 
Saw (1927), I. L. R. 6 Ran. 39.- -IND. 

PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) iv. 

Bq. General rule.] — A newspaper may 
not, m the guise of rei)ortingr public 
Judicial proceedings, jiidicale tlic 


writers own opinion of the demeanour 
of a uitnesb it so corainont on that 
demeanour. — A.-O.r. Davidh(jn, 11925] 
N. Z. L. U. 849.- N.Z. 


PART IV. SECT. 3, SUB-SECT. 3. — 

A. (e). 

e i. JAabUiiy of prinier.] — A 

printer cannot escape liability, by 
alleging a contract with the owner of 
the press that ho was not to h(^ 
responsible for the contents of the 
T)ubllcatlons.--R. v. Matjnci Tin Saw 
(1927), I. L. n. 0 Ran. .39.— IND. 

PART V. SECT. 1, SUB-SECT. 1.— 

B. (a). 

st. Discretion of conrt to commit — 
Party unable to obey order.] — Where a 
party could neither be said to have 
refused nor neglected to comply with 
an order of i.ho ct. : — field : he was 
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not guilty of contempt.- -R. v. Oit^, 
Ex J). ROBERTB, ]t. V. WRIT]'., Ex p. 
Roberts (1922), 50 N. B. R. 401, JJl. 

—CAN. 


PART V. SECT. 2, SUB-SECT. 3.- K. 

sw. To hand over papers — By one 
solicitor to another - Ofjir to comply 
subject to coTuhiion .] — A solr. \Nah 
ordered by the ct. to band ovei papers 
to another solr. fuiU'd to do so : — 
IleM : guilty of con t(‘inpt. 

An offer was made to hand over 
subject to certain speeilled conditions : 
— Held • a refusal of this offer was 
justified. — Re Bbyan'I', Lsakd & Co., 
Exp, 1jAN(JLE\, [1934J 1 D. L. R. 49. — 
CAW. 

Bx. To refrain from inUrference mtlf 
business.] -(^’miiekland Railway N 
Coal (V). r. l\T('J>()i (lvli. (N. S ) (1911), 
9 E. Ji. H. 2S9. • CAN. 
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456. Add. Annotation : — Mentd. Ellerman Lines 
V, Head, [1928] 2 K. B. 144. 

459, A dd. Annoialionft Mentd. The Volant (1842), 
1 Wm. Rob. 383 ; The Mary Caroline (1848), 


6 Notes of Cases, 636 ; The Mellona (1848), 
3 Wm. Rob. 16 ; The Benares (1860), 14 
Jur. 681; The Milan (1861), 6 L. T. 590; 
R. V, City of London Court Judge, [1892] 1 
Q. B. 273 ; The Dictator, [1892] P. 304. 


Part VI. — Attachment and Committal. 


487. Add. Annotation: — Mentd. R. v. Woolwich 

B. C., Ex p. Woolwich Gdns. (1922), 128 L. T. 
374. 

536. Add. Arn}ota1io7i : — A.s1o(2) Consd. Burrowe.s 
V. Bunowes (1929), 141 L. T. 201. 

599. Add. Annotations Mentd. Duff Development 
C'o. V. Kelantan Government, [1923] 1 Ch. 
385 ; Engolke v. Musnmnn, [1928] A. C. 433 ; 
Dickinson v. Del Solar (1929), 45 T. L. R. 
(137. 

607. Add. Aywoiatioii : — Refd. Ctipron v. Capron, 
[1927] P. 243. 

698. Cilaiions : — For “3 Bing. 223; 11 Moore, 

C. P. 55 ; 4 L. J. O. 8. C. P. 57 ; 130 E. R. 
498 ” read “ 3 Bing. 223 ; 130 E. R. 498 ; 
sub noin. Thorpe v. Gisbourne, 11 Moore, 
C. P. 55 ; 4 L. J. O. S. C. P. 57.” 

709. Add. Annotation :—Folld. R. v. Wealdstone 
News ^ Harrow News, Uarley v. Sholl (1925), 
41 T. L. R. 508. 

709a. .] — R . V. Wealdstone News & IIarrow 

News (Editor, Pjhnter <fe Publisher), 
Harley v. Stioll, No. 182a, ante. 

710. Add. Annotation : — As to (1) Refd. Shrager 
V. Dighton, [1924] 1 K. B. 274. 


750. Add. Annotations : — Mentd. lie Wingfield ^ 
Blew, [1904] 2 Ch. (165 ; Russell v. Russell, 
[1924] A. C. 687 ; Warren v. Warren, [1925] 
P. 107. 

776a. Substituted service — When ordered.] — Re A 
Solicitor, [1892] W. N. 22 j 36 Sol, Jo. 271. 

781a. On former clerk — At place where solicitor’s 
name on door.J — Held : the service was not 
sulficiont. — Bragg v. Hatchard (1858), 28 
L. J. Ex. 35 ; suh worn. Re Bragg & 
Hatchard, 32 L. T. O. S. 132. 

894. Add. Annotai'ion : — As to (1) Refd. R. v. 
(Jentral Criminal Court JJ., Ex p. L. C. C., 
[1925] 2 K. B. 43. 

931a. Irregularity of attachment.] — Re 

Bevan &; Girling (1863), 12 W. R. 196, L. JJ. 

948. Add. Annotation : — Mentd. Pitchers v. Surrey 
County CounoU, [1923] 2 K. B. 57. 

1039a. .]— After an order for a 

writ of attachment had been made against 
a Bolr. in default further time was given by 
his client, the creditor, on part payment 
being made. On further default the writ was 
executed, & the solr. imprisoned : — Held : 
tile right to enfoi-ce the writ had not been 
waived . — Re A SoiJCiTOR (1895), 64 L. J. Ch. 
894. 


Part VII. — Position of Party in Contempt. 

1128. Add. Annotations : — Gcncralhh Mentd. | L. J. K, B. 735 ; Russell v, Russell, [1924] 

Evans v. Evans & Blyth (1904), 20 T. L. K. A. C. 687 , Warren v. Warren, 11925] P. 

612; Re Wigand, R. v. Wigand (1913), 82 I 107. 


PART VI. SECT. 6, SUB-SECT. 3.— 
B. (a) ii. 

574 i. General rule -Ntyiiec aujjicierit 
vnUioui herLHcc.]— If a pursKU I'lijDiiiud. 
by u i)r(>hil)il.()ry injiinct-ioii bucoinoH 
aware willioiit puihoiial suivice of Ibo 
ovisleiico of tlu‘ ordur &: niwoithcluj-.K 
ooimmtB a fault, liu ih as lioblu to 
atlactnnent. as if be bad bueii pei’Honally 
nerved. — E i.lio'ti' r. Api’LF'I'on (iy‘-'3), 
10 Tas. L. li. 20.— AUS. 

PART VI. SECT. 6, SUB-SECT. 4. 

Bz. Direction to issue writ of 
attachment 7nay he to clerl of Supreme 
Court — Writ to he entitled in Supreme 
Court.] — lie DnouauT Area Reliei- 


Act, Snowden v. Baker, 11922] 3 
W. W. U. 1002.— CAN. 

PART VI. SECT. 7, SUB-SECT. 3. 

974 i. Atfnchment — Whether sheriff 
ean take hail — Before return of writ.]— 
Lane v. Kinosmtll (1850), 6 U. G. Tl. 
579.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.~A. 

h i. breach of undertaJnng 

hy sohntor.]— Be Kean & Bird, 119271 
4 I). L. K. 561 ; 11927] 3 W. \V. It. 
.369 ; 48 Can. Crini. Gas. 363. — CAN. 

PART VI. SECT. 10, SUB-SECT. 6.— A. 

b i. .] — Harris r. Myers (1864), 


1 Ch. Ch. 229.— CAN. 


PART VII. SECT 1, SUB-SECT. 6. 

1144 iii. By filing objections to 

report, of official rejerec.] — In a case 
where a deft., liavlnir been poreiriptorily 
ordered by tlie ct. to file her accounts 
before the offlcia] referee, failed to do 
BO, hut suhsequentJy w^anted to file h(ir 
exceptions to the report of tlie referee . 
— Held : she could do so even though 
she continued to be in contempt, 
confining herbelf strictly to the defence 
of her rlghl.H. — Chandra Das v. 
Rases WAUi Cdaitdrurani (1928), 
I. L. It. 55 Calc. UK).— IND. 
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COURTS. 

Part I. — What is a Court. 


2. Add. Aimoiatiun : — Refd. Collins v. White- 
way, [1927] 2 K. B. 378. 

3. Add. Annoialion : — Refd. Collins v. White- 
way, [1927] 2 K. B. 378. 

5. Add. Annolations : — Refd. R. i*. Bath Com- 
pensation Authority, [1925 1 1 K. B. 685; 
Collins V. Whiteway, [1927] 2 K. B. 378. 

6. Add. Annotations : — Refd. hT*ome United 
Breweries Co. v. Bath JJ., [1926] A. C. 680; 
B-. V. Leicester JJ., Ex p. Allbrighton, [1927] 
1 K. B. 557. 

9. Add. Annotation : — Refd. Urome United 

Breweries Co. v. Bath J J., [192GJ A. C. 686. 


10. Add. A')Lnotaiions : — Consd. U. r. Bath Com- 
pensation Authority, 11925] 1 K. B. 685. 
Refd. 11. V. Electricity CV»mrs., Ex p. London 
Electricity Joint (bimnittee Co. (1920), 
[1924] 1 K. B. 171 ; K. r. Sh(‘llield .1 J., Ex p. 
Bawson (1927), 138 L. T. 234. Mentd K. v. 
Sheffield .TJ., Ex. p. Bawson (1927), 91 J. B. 
193. 

17a. Court of referees - Under Unemployment In- 
surance Act, 1920 (c. 30).] — /it/d: a et. dis- 
charging adininistrativi* duties only.— t'OL- 
T.INS V. Wjiitewav (ilKNRY) A (\)., [1927] 
2 K. B. 378 ; 96 L. J. K. B. 790 ; 137 J.. T. 
297 ; 43 T. L. B. 532. 


Part IV.^ — Jurisdiction. 


22. Add. Annotation : — Mentd. Sassoon v. Gra- 
ham A Oriental Navigation Co. (1925), 133 
L. T. 805. 

22a. Death of judge during trial — Jurisdiction of 
another judge to continue hearing .] — Semble : 
a judge has no jui’isdiction to continue th(‘ 
hearing of a case, in which witnesses have 
been called in ct. in tbe course of a trial before 
a jury A anotlier judge. — C oi.eshill v. 
Manchester Corpn., [1928] 1 K. B. 776; 
97 L. J. K. B. 229 ; 138 L. T. 637 ; 92 J. B. 
37 ; 44 T. L. B. 258 ; 26 L. G. R. 124, C. A. 
22b. .] — Whei'e during ]>roceedings with- 

out a jury, after some of the witn(‘sses liavt* 
been called, tbe presiding ju(lg(‘ dies, anotln'r 
judge, if th(‘re is no conflict of evidence, 
may at the rocjiiest of the parties i)J‘esid(‘ al 
the c’.ontinuat ion of the hearing, after reading 
the shorthand notes of the evidence, A nt*ed 
not Inivti the witnesses re(;all(^d. — J\c Hritihji 
Reinforced Concrete Engineeuinct Co., 
IjTD.’s Appja cation (1929), 45 T. L. R. 186. 
22c. Court with local jurisdiction — Acts to be done 
within jurisdiction — In absence of contrary 
intention.] — Where an Act of Barliarneut 
establislics a ct. for a particular part of the 
Ignited Kingdom, the truii construction of 
it is, that evei’ything wdiich is to be done 
under the authority of tlie ct. is to be done 
within the jurisdiction of the ct., unless the 
Act eitlier in express terms or by necessary 
implication says that it may be done out of 
the jurisdiction . — lie 0’Lughl.en, Ex p. 
O’Loghekn (1871), 6 Ch. App. 406; 40 

L. J. Bey. 28 ; 23 L. T. 878 ; 19 W. R. 459, 
L. JJ. 

Annotations: — Refd. Re Morton, Ex p. Robertson (1876), 

1j. R. 20 Eq. 733. Mentd. lie Lancaster, Ex p. Lancaster 

PART I. 

sa. Not income tax board of appeal. ] — 

A board of appeal created midor 
Iiicoino Tax Ahsessment Act, 1022- 
1923, 8. 41, id not a High Ct. or a 
federal ct. — Rritisu Impickiat. Oil Co., 

Ltd. V. Federal Comk. of Taxation 
(1926), 36 C. L. R. 422 ; 31 Argus L. R. 

129.— AUS. 

sb. Not Medical Council of Pliy- 
sidans.] — The Medical Council of 


(1870). 3 Cl). 1). 498, 7,v Mjer, 7<;./ p Pn.seal (ISTG), I.) 

L. J.Rcy. SJ. 

23. Add. Annotation : — Generally ^ Mentd. 8t. 

Magnus Barocliial Church Council, etc. v. 
London Diocese Chancellor, [1923] I'. 38. 

24. Add. Annotation : — Mentd. IVyce v. Bioncer 
Bress (1925), 42 T. L. R. 29. 

25. Add. Annoiaiwn Consd. Sassoon v. Gra- 
liam A Ori(intal Navigation (V). (1925), J33 
L. T. S05. 

28. Add. A nnoialion :■ — Mentd. Tallack r. Tallack 
A Broekema, [1927] B. 211. 

30. AdA. Annolatiotis : — Refd. A.-G. for Al])erta 
r. Cbok, [1926] A. 441. Mentd. Salvesen 
(or von Lorang) v. Austrian l*roperty Ad- 
ministrator, [1927] A. 041. 

33a Will not try hypothetical case.] — It is not 
the function of a cl. of law to advise parties 
as to wbat would ho tlieir rights under a 
iiypothetical state of facts (JjORD Jaire- 
BURN, C.).^ — Glas(R)W Navigation Co. v . 
Iron Ore Co., [1910] A. C. 293; 79 L. J. 
B. C. 83 ; 102 L. T. 435 ; 11 Asp. M. L. C. 
387, H. L. 

33b. Will not decide academical question.] — 
Tindall r. Wright (1922), 127 L. T, 149; 
86 J. B. 108 ; 38 T. L. R. 521 ; 66 8ol. Jo. 
624 ; 27 Cox, V. C. 212, i). C. 

35. Add. Annotations : — Refd. Dull Dcvelopnu'iit 
Co. V. Kelantan Government, [1923) J Cli. 
385 ; Cornpania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. .J. K. B. 816 ; Duff Development (ku v. 
Kelantan Government, [1924] A. 797. 

37. Add. Annoialion : — Consd. The Eagenu's, 
[1926] B. 185. 

inferior court.] an iiiXiTinr <‘t. 

13 acting within its jurisdiction the 
Huporior Ct. lias no jaiwcr at common 
law to aHsiimt* tJic function of an 
appellate ct. Nr rcMiw its conclusions 
by moans of a writ of habeas corpus 
either with or without eertifirari. — 
lie Chinese Immigration Act & Lee 
Chow Yin« (1928), 49 Can. Grim. Gas. 
1G8 ; 39 R. G. It. 322.— CAN. 


PhydicianH & SiirgeonH of Sankatchew-an 
acting under Medical ProfcHHlon Act, 
R. 8. S., 1920 (c. 136), 8. 40, is not a ct. 
— Hunt v. Colleok op ITiysicianh & 
Surgeons op KASKATeiiKWAN, [1926J 
4 D. L. R. 834 ; 11925] 3 W. W. R. 
758.— CAN. 


PART IV. SECT. 3, SUB-SECT. 1.— A. 

sd. Power to act as appeal court from 
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Cases 37a, 38. 


English and Empire Digest Supplement. 


37a. Waters within fauces terrae.] — Defts., 

iin Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channel some 10^ or 
12^ miles from the English coast Ai or 7^ 
miles from the Welsh coast according to the 
r(‘spective cas(;s. The ct. wtis informed by 
the A.-(t. that he was instructed by the 
Secretary of State for Home Affairs that the 
si)ot where the collision was alleged to have 
occurred was not within tlie limits to which 
the territorial sovereignty of His Majesty 


extended : — Held : having regard to the state • 
ment of the A.-G. {see Constitution al Law, 
No. 130a, ante)^ the place where the collision 
took jilace was not within the jurisdiction ot 
the High Ct,, & the order for service of notice 
of the writ on defts. in Italy must be set 
aside. — The Eagernes, [1927] P. 311 ; 96 
L. J. P. 183; 138 L. T. 30; 43 T. L. R. 
746; 17 Asp. M. L. C. 320; snh noin. The 
Fageunes, Cornish Coast (Owners) v. 
SociETA Nazionale di Navigazione, 71 8ol. 
Jo. 034, C. A. 

38. Add, Annotation: — As to (1) Consd. The 
Fagernes, [1926] P. 185. 


PART IV. SECT. 3, SUB-SECT. 2. 

45 vii a. .1— Dicrim 

rCDEKAL CJOMR. OI' "I’AXA'JION I'OK 
Tasmania '1’iiomas (11)24), 35 

C. h 11. 290.— AUS. 

45 vii b. .1 — 'Jurih- 

(hcUon of a oouiily ot. aotiori agHinst- 
a uori-roHidoiit. of tlio jmiicial 
ill which the action ih (mtorod cannot 
1x5 HiiBtainod on tin* j^ronnd tJiat tin* 
oaiiho of action aroho within the 
divjHion, uiilohH the whole caui^c of 
action uioHc therom. — C omha v. Simp- 
HON, I1925J 4 1). L. 11. 1002 ; [1925] ,S 
AV. W. 11. 541 ; 36 Man. h. 11, 235.— 
CAN. 

45 vii c. .1 —lie Noble 

r. CTine (1889), 18 O. K. 33. CAN. 

45 vii d. — .\ -Jie 

IjEwis, Kr p. ELncTitoLUX, Ltd. (1928), 
28 S. U. N. S. W. 578 ; 45 N. S. W. 
W, N. 185.— AUS. 

45 vii e. . 1 -In Co unty 

CtH. Act, h.S.M. 1913, c. 44, 8. 09. 
which provides that any Hiilt may he 
entered & tried In the ct. holden in the 
judicial division in wdiich the cause of 
action arose, or in which deft, or one 
of dcflH. reKid(58 or carries on Imsiness 
at the tunc the action is hrouii:ht, the 
words “ carries on hiLsiness ” are not 
to ho n^ad literally, luit confer jiiriH- 
dieijon only wdien the Imsiness is 
carried on by deft, in perbon ; i.e. 
if tlie cause of action did not arise 
within t-hc divibion the cAuidition of 
jnnsdiction is prcsenci* of deft, within 
the division either by residence or by 
carr\inK’ on husmess therein. -Millkb 
V. Aiktnh (Man.), 1 1929 1 t D. L. H. 
140 ; iJ928j 3 W. W. 11. 520.-- CAN. 

45 xil a. ,1 — Rc PiKJi: 

V. Walker, 11920] 3 D. L. U 439 ; 59 
t). L. H. 4 7.— CAN, 

45 xiv. Municipal Courts 

Ad, R. S., 1923 (c. 210), 8. 9 (4).l— 
Hisiioi* V. Kilcui% 11927] 1 I). L. It. 
231 ; 50 N. 8. R. 109.— CAN. 

45 XV. J^uit against von- 

residimi foreiffner.] — Held : Code of 
Civil I'roccdnrc, s 21, applied only to 
cts. wliich arc subject to the jirovisjons 
ot the Code. & d(»eH not apply to a siut. 
in.stitnted m a British Indian ot. against 
a non-resident foreigner on a cause of 
action which arose wholly outside 
Jtrltish tirrltory, therefore, the 
ileerce passed in this case must be set 
aside as being without jurisdiction.-- 
Bitamboo Mal r. Ram Naiiain (1928), 
1. L. B. 9 Lah. 455.— IND. 

e (p. 10.5) i. .]— Hutton, 

McLka & Co. v. Kelly (1818), 1 Nlld. 
L. R. 106.— NFLD. 

e (p. 106) ii. .]— Morris v. 

Cajueron (1862), 12 C. P. 422.— CAN. 

e (p. 105) iii. .1 — Fleming 

V. Livingstonb (1873). 6 P. R. 63. — 
CAN. 

e (p. 106) iv. — —.] — Canadian 

Oil Cos., Ltd. v. Margkson (1917), 61 
N. S. R. 331.— CAN. 

e (p. 105) V. *- — Tf7ir</ttT 

plaintiff may abandon part of claim.]— 
OuABMAN V. Doherty (1885), 26 

N. B. R. 271.— CAN. 

e (p. 105) vi. Application 


to mining juriadiciion.] —County Courts 
Act, H. 34, which provides inter alia 
that, if in ,inv action of tort jiltf. shall 
claim over $2.50, &; deft, objects to the 
action being tried In the county et. & 
gives security for trial in the Siiprenic 
(!t., the proceedings in the county et. 
shall be stavtd, apjihes to proceedings 
111 the oonni y ct. under its mining juris- 
diction, — MiTTRincAi) V. Sprui'e Creek 
Tower Co., Ltd. (1901), 2 M. M. Cas. 
155: 11 B C. R. l.~CAN. 

e (j). 105) vii. Amount 

ascertained by act of parties.] — Deft, 
emjilojed pltfs. as his brokers to sell 
on his account 200 shares of stock at 
a naiiicd price, iiltfs. midertaking that, 
in the event of loss, deft.’s liability 
should not exceed $200. In an action 
upon this contract pltfs. recovered 
$200 & Int-crest . — Held : the amoiuit 
of $200 j*(*eovorcd was ascertained by 
the not of the parties within Comity 
Courts Act, R. S. O. 1897, c. 65, s. 23, 
l.heroforc, recoverable in a eonni y e,(,. 
— I’uoMPHON V. Pearson (1899), 18 
1*. R. 420.- CAN. 

e (p. 105) viii. — — Legacy 

charged, on land — Value of land beyond 
!tmii.]~ A county et. lias jurisdie.Uon 
under 59 Viet. c. 19 (O.), s. 3 (13), in 
an action brought, by the legatee against 
the devisee of land, to recover a legacy 
<jf $5 charged on the land, at. involving 
equitable reli(5f in respect of a matter 
mider $200. I’he subjeet-matt.er in- 
volved in such an action is the amount 
of the legacy & not the value of the 
land.— BusTiN v. Bradley (1896), 28 
O. K. 119,— CAN. 

f (p. 105) i. .]— CntiiiF. V, 

Nienoi. 80 N (1926), 68 N. 8. R. 231.— 

CAN. 

f (p. 10,5) ii. Whether aimnini 

liquidated by act of parties.]— W au.- 
BitiDUE r. Brown (1859), 18 U. O. R. 
158.— CAN. 

f (p. 105) iii. Watson 

v. Severn (JSKI), G A. R. 559. — CAN. 

f (p. 105) iv. .]— Brown v. 

Hose (1890), 14 P. R. 3. CAN. 

f (p. 105) V. — — — OSTBOM V. 

Benjamin (1894), 21 A. R. 467.— CAN. 

f (p. 105) vi. .] — Evans r. 

Chandler (1900), 19 P. R. 160.— CAN. 

g (j). 1 06) i. Right oj appeal.] 

— By Division Courts Art, s. 125, an 
ajipeal lies “ where the sum in disput;e 
exceeds $1 00, exolusive of costs.*’ 
The “ sum in dispute ” means the sum 
in dispute at- the time of the appeal ; 
& where in a division ct. action pltf. 
claimed $55.88 &. deft, admitted 

$47.15, part of pltf.’s claim, disputed 
the balance, be counterclaimed for 
$J(i3.55, & the judge in the division 
ct. allowed pltf. the disputed portion 
of his claim, & w'hoUy disallowed the 
counterclaim, & deft. appealed 
generally • — Held : oven assuming that 
deft, could not counterclaim for more 
than $100, tlie amount in dispute on 
the appeal exceeded $100, & the appeal 
lay. — C ampbell v. McGregor, il928J 
2 D. L. R. 70 ; 61 O. L. R. 649. -CAN. 

k (p. 106) i. May not entertain 
counterclaim — Amounting to action for 
specific performance .] — A counterclaim 


by a vendor for the moneys alleged 
to bo duo under an agreement for the 
sale of land being in reality an action 
for specific performance is beyond the 
jiirisdictjon of the district ct. — 
Burrell r. Watt & IIardinge (Sask.), 
11028] 3 1). L. H. 505 ; [19281 2 

W. W. R. 482.— CAN. 

n i. Unconnected items.]— 

Read r. Wedge (1870), 29 U. C. R. 
456.— CAN. 

b (p. 1 07 ) i. .] — Where In matters 

of tort I’clating io personal chattels, 
title to land is lirought in question, 
though incidentally, the ct. has no 
jurisdiction. — Trainor v. Holc’ombe 
(1850), 7 U. a. R. 648.— CAN. 

e (p. 107) i. Exceptuvns to rule 

District court of Thunder Ray — 4 7 
Vict. r. 14 (O.).] — McQuatd v. Cooper 
(1886), 11 () R. 213.— CAN. 

e (p. 107) ii. .] — Summary 

Ejectment Act (Consol. Stat. e. 83. 

B. 22), is not applicable to a case where 
the title to the land is brought in 
(luestiou. If, m such a case, tlic 
question of til-lo is bond fide roIscMl, 
iiie I'ounty et. judge or justices shouhl 
not (!ontlnue the trial. — Ex p. Tower 
(J889), 28 N. B. R. 159.— CAN. 

63 i. May set aside judfnncnt — Eor 
mailers oJ irrcgulurUg.] — Rc Mom- 
BROQUE'rrE (N. S.) (1928), 60 Can. Crim. 
Cas. 308.— CAN. 

sk. Injunction — Power of district 
Rose v. Dilkk Village. 
I192GI 1 D. L. R. 190; (19261 1 

W. W. R. 86 ; 20 Sask. L. R. 269.— 

CAN. 

si. Action for rescission— Agree m< nt 
Jor sale of land — i'annol be. etiicriained 
by county court .] — Richards v. 
TRomER (1914), 28 W. L. R. 5.53 , 18 
D. L. R. 508 ; 6 W. W. R. 1123 ; 21 
Man. L. R. 473.— CAN. 

sm. Action for spcjcijie perfomumcc 
Agreement for sale of larul — Cannot 
be. entertained by dtsfricl court.]-- 
Byers v. Singijston, [1921] 2 W. W. It. 
7J ; 14 Sabk. L. R. 195.— CAN. 

sn. Application under Vendors it 
Ptirchascrs Act — Cannot be entertained 
by local judge.]— Re Levy & .Tacobk, 
119271 4 D. L. R. 937 ; 61 O. L. R. 
296.- -CAN. 

sp. Petition for amendmeni oj 
registered plan oj land — Under Registry 
Act, R. S. O., 1897 (c. 136)— Jam- 
dietton of county caurt other than that 
of county in ivhwh land lay,] —Re 
McDonald & Listowel (1903), 21 

C. Ju T. 8 ; 6 0. L. R. 556 ; 2 O. W. R. 
1000.— CAN. 

st. Ijoeal masters — Jurisdiction.] — 
Loucii V. Olson (Saak.), [1927] 3 
W. W. R. 780.— CAN. 

sw. J’o order transfer of 

acliim .] — H AMELIN v. Phillips (Sask.), 
119271 4 D. L. R. 1107; [1927] 3 

VV. W. R. 504.— CAN. 

sx. Action for breach of contract — 
Neglect in using horse.] — A plaint In a 
division ot. charging that deft, hired 
of pltf. a horse, etc., to go from A. to 
B. 8c hack, 8c agreed to take good care 
of the same as bailee, with an aver- 
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66. Add, Armotation : — Generally^ Refd. Re Key- 
stone Knitting Mills Trade Mk., [1929] 1 Oli. 
92. 

74. Add. Annotation : — Refd. Owl Mill Co. (1920) 
V. Croft, Elliott V. Duchess MUl (1026), 96 
L. J. K. B. 636. 


137a. .1— Leader v. Moxon (1773), 2 Wm. Bl. 

924 ; 3 Wils. 461 ; 95 E. R. 1167. 

Annotations : — Mentd. British Cast l‘lato Manufactiirors Co. 
V. Mort^dith (1792), i Term Rep. 794; Sutton v. Clarke 
(1815), 6 Taunt. 29 ; Boulton v. Crowther (1824), 2 B. & C. 
703; Hall V. Smith (1824), 2 Binj?. IfiO ; Mersey Dock 
TnisUnsH V. Gibbs, Mersey Dock TruHt< 5(‘8 e. Penhallow 
(I860), L. R. 1 H. L. 93 ; R. v. St. Luke’s Chelsea (1871), 
L. R. 7 Q. B. 148. 


142. Add. Annotation : — Apld. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 750. 

143a. Wliere an issue aiises upon the 

proceedings before the Court the jurisdiction 
of the Court to dispose cd that issue ean only 
be ousted by plain words (Hamilton, J.).— 
A.-G. V. Boden, [19121 1 K. B. 539 ; 81 L. J. 
K. B. 704 ; 105 L. T. 247. 


Anmtutums : — Mentd. A.-G. v. Sandwich, [19221 2 Iv. B. 

.500 ; Baker v. I. R. Coiuin., [19231 1 K. B. 323. 

147. Add. Annotalions : — Consd. (Uark v. Epsom 
R. D. i\, [1929J 1 Ch. 2S7. Refd. Everett t?. 
Griffiths, [1924] 1 K. B. 941 ; Whitney v. 
I. R. Coinrs. (1925), 42 T. L. R. 58 ; Wigg v. 
A.-G. of Irish Free Stak‘ (1927), 90 L. J. P. C. 
88. Mentd. Boston Corpn. v. Fenwick (1923), 
129 L. I'. 766; Shoppy Glue & Chemical 
Works V. Medway River Conservators ( 1926), 
24 L. G. R. 457; Whitney v. I. R. (’omrs., 
[1926] A. 0. 37 ; Dee Conservancy Board v. 
McConnell, [1928] 2 K. B. J59. 


149. Add. Annotations: — Apld. llallen v. Spaeth, 
[1923] A. 0. 684. Consd. Caven v. ('Canadian 
Pacific By. (1925), 133 L. T. 774; Apld. 
Cayzer, Irvine v. Board of Trade, [1927] 
1 K. B. 209. Refd. Board of Trade v. Cayzer, 


Irvine, [1927] A. C. 010; Gowar v. Hales 
(1927), 96 L. J. K. B. 1088; Wales v. 
Iron Trades Employers’ Assocn. (1928), 21 
B. W. C. C. 316; H vman r. Hvman, Hughes 
V. Hughes, [19291 P. 1. Mentd. Lothian v. 
Epworth Press (1927), 137 L. T. 582. 

150. Add. Citations : — 15 Asp M. L. 0. 566; 
ttffg. S. C. sub nom. Dreyfus & Co. v. 
Atlantic Shipping & Trading Co. (1921), 
37 T. L. R. 417, C. A. 

Add. Annotations : — As to {\) Consd. Ford v. 
Coinpagnie Furness (France), [1922] 2 K. B. 
797. Refd. J*inriock v. Tjewis Peat, [1923] 

1 K. B. 690. As to {2) Refd. Reed v. Page & 
East, [1927] 1 K. B. 743. Generally, Mentd. 
The Christel Vinnen, [1924] P. 61. 

155. Add. Annotation : — Mentd. Re Boundary 
b(‘tween Canada A Ncuvfoundland in l^abrador 
Peninsula (1927), 137 L. T. 187. 

157. Add. Annotation: — Mentd. Graham v, 
Graliam, [1923] V. 31. 

170. Add. Annotations : — Refd. St. Magnus Paro- 
chial Church Council, etc. v. Loudem Diocese 
Chancellor, [19231 P. 38; Hunter r. Stad- 
tische Hochseeiisclierei Geincinnut.zige (i(‘seli- 
schaft (1925). 133 L. T. 4S8 ; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

172. Add. Annotation : — Refd. Duff Development 
Co. V. Kelantan Government, [1024] A. C. 
797. 

185. Add. Annotation : — Folld. Pringle v. Hales, 
[1925] 1 K. B. 573. 

199. Add. Annotation : —Hetd. Hunter v. Siiid- 
iischo Hochseefischerei Cesellschiift, [1925] 

2 K. B. 493. 

235. Add. Annotation Mentd. Wigg v. A.-G. of 
Irish Free State (1927), 90 L. J. 1*. C. 88. 


Part VI.— Right of Public to Admission. 


276. Add. Annotations : — Folld. Re A, B.’s Petn. 
(1927), 97 L. .T. P. 104. Consd. Greenway v. 
A.-G. (1927), 44 T. L. R. 124. 

277a. .] — In cross suits for divorce the case 

for the wife having been opened in public 
& the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 


case to be heard in camera . — Moosb rugger 
V. Moosbrugger, Moosbrugger V. Moofl- 
brugger a Martin (1913), 29 T. L. R. 
658. 

Annotation : — Montd. Statbam v. 8iatliQ,Tii, [] 1)21)1 1*. 131. 

280a. In proceedings under Legitimacy Act, 1926 
(o, 60).] — A petition filed under the above 
Act for the legitimation of a person wlio was 
born illegitimate, but wliose parents wejo 


ment that deft, bo cnrelesHly, etc., 
drove said horoe, etc., that the horBo 
was killed, etc., is a plaint in contract 

6 not in tort, & therefore within the 
luriedlotlon. — lie Humble v. Wilson 
(1809), 0 P. K. 38.— CAN. 

ay. .1 — I’itf. sued in a 

division ct. for S90 as the value of his 
horse employed by deft., the injury 
complained of belniT that deft, allowed 
the horse to bo worked after he took 
sick, by which his death was occasioned : 
— Held : this was an action for breac:h 
of contract in not taking: proper care 
of the horse, & that the division ct. had 
jurisdiction.— O’Brien r. Irving (1878), 

7 P. R. 308.— CAN. 

sz. Right to order writ or process out- 
side jurisdiction .] — Since the passing 
of Judicature Act, 1909, under County 
Ota. Aot, 11 Geo. 5, 1921 (N. B.), c. 3, 
8. 71, a county ct. judge can order a 
writ or process outside the jurisdiction. 


— SmTH V. Gordon (1927), 53 N. B. U. 
316.— CAN. 

PART IV. SECT. 10, SUB-SECT. 1.— A. 

153 XV. .] — The consent, or 

request, of the parties concerned does 
not empower the Supreme Ct. in its 
equitable jurisdiction to entertain a suit 
involving the determination of purely 
legal claims. — IhiKsooTT, Ltd. v. Per- 
petual Truhtke Co., IjTI). (1928), 28 
S. K. N. S. W. 324 ; 45 N. S, W. W. N. 
80.— AUS. 

PART IV, SECT. 10, SUB-SECT. 1.— B. 

sa. EJfect of hcquiescence — Accused 
present but not prof esswnalty represented 
— Objertions by judge .] — At the henriuK 
of a summons chaii^ng: an oftenee 
under Customs Acts, deft, was present, 
but was not professlortally represented. 
No preliminary objections to the Juris* 
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diction of the dlslnot justice vei(‘ iiiJide 
by her. but certain obiecMdiih M(‘ie 
made by tlie ilistriet justice himsflt : — 
Held: there had not been any Wiiner 
of such olijcctjou hv deft — A.-li. 
UEAJ.Y, [1928 J 1. R. 460.— IR 

PART IV. SECT. 12. 

sb. Claim reduced hdow aimuini con 
f erring y urisd iet ion — Cl (n ni th'^nn ssed . ] 
— In an action by phf., a s< ainari, to 
recover a balance of vJiRes alhiired to 
be due to him, the evidcn<-e sliowed 
that with rcspcc'i to two Tiionths’ 
wages, part of the time claimed for, 
pltf. had received »u amount w'hich 
reduced his claim hf low the jurisdiction 
of the et., as to the balance of the 
time claimed for. pltf had forfeited his 
claim to yviifACh by dosertlon : — Held: 
nltf.’H claim 1»(‘ dismissiul with costs.— 
Forbeh V. WAfciHON (J928), 60 N. S. It. 
SO —CAN. 



Cases 280a— 363. 


English and Empire Digest Supplement, 


married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
Jiearing 'in camard. — Re A. B.’s Petition 
(l‘J27), 97 L. .1. P. 304; suh, norn. Re C. D.’s 
Petition, 3 38 Jj. T. 208 ; sub, nom, Greenway 
V. A.-G., 41 T. L. K. 124 ; 71 Sol. Jo. 882. 

J H7I olfit.it tri : — Mentd. Lowe, Stewart r. Lowe, [1929] 2 

( h. 2J(). 

286. Add. Annotation Generally, IVlentd. Sharp 


4& Dohme Inc. v. Boots Pure Drug Co. (1028), 
45 R. P. C. 153. 

289a. Includes justices hearing ex parte 

application for summons.] — Kimrer v. I^ess 
Assocn., [1893] 1 Q. B, 65 ; 62 L. J. Q. B. 
152 ; 67 L. T. 515 ; 57 J. P. 247 ; 41 W. B. 
17 ; 0 T. L. B. 6 ; 37 Sol. Jo. 8 ; 4 R. 95, 
C. A. 


Part VII.— Classification of Courts. 


292. Add. Annotation : — Consd. R. v. Central 

Criminal Court JJ., Ex p. B. C. C., [1925] 
2 K. B. 43. 

293. Add. Annotation : — Consd. It. v. Central 

Criminal (’ourt .TJ., Ex p. L. C. 0., [1925] 2 
K. B. 43. 


302a. Justices.] — Anon. (1523), Y, B. 14 Hen. 8, 
fo. 16, i>l. 3. 

Annotaliona : — Befd. Nuctor v. Geunot (159(5), Cro. Eli/. 46C ; 
MarslialBca Gase (1(513), 10 Co. Kcp. C8b ; lliitt u. Conant 
(1820), 1 Jirod. & Bintf. 548 ; Ht»ward v. Gossett (1845). 
10 Q. B. .*559. Mentd. li. v. Waller v. Haiiffor (1015), 3 
Bulbt. 1 ; Padfleld v, Cabell (1743), Willes, 411. 


Part IX.- Court of Lord High Steward. 

320. Aft(‘r IJn.s case' for “ Sec, also, Parliament,” rcad“ See, also, Crimjn^vl Law, Vol. XIV., pi^. 125, 
126, Nos. f)65-985.” 


Part X.- -The 


Judicial Committee of the Privy Council. 


329. Add. AtDiotation : — Refd. R. v. North, Ex p. 

Oakey (1926), 43 T. L. R. 60. 

339. Add. Annotatio7i Apprvd. Campbell v. 
Poliak, [1927] A. 0. 732. 

341. Add. Annotaiio)i : — Refd. Campbell v. Poliak, 
I1927J A. C. 732. 

342. Add. Aiinotaiion : —Consd. Campbell v. Poliak, 
[1927J A. C. 732. 

344. Add, A n notation : — Refd. Campbell v. Poliak 
(1927), 96 li. J. K. B. 1093. 

345. Add. Annotation : — Refd. Ciunpbell v. Poliak, 
(1927J A. C. 732. 

348a. Interlocutory order.] — As a general rule an 
intei'loeut-ory order is not a suitable subject 
for review by the Judicial Committee. — 


Bevoy Krishna Mukhkrjir v. Satish 
Chandra Giri (1927), 55 L. R. Ind. Ai^p. 131. 

349. Add. Annotation : — Generally, Mentd. Prager 
V. Blatspicl, Stamp & Ueacock, [1924] 1KB. 
566. 

350. Add. Annotation: — Refd. Ware v. Whitlock, 
[1923] 2 K. B. 418. 

352a. Affidavit of service of notice of intended 
application- — Necessity for lodging — Judicial 
Committee Rules, 1925, r. 4. J— Practice 
Note, [1925] W. N. 164, P. C. 

363. A dd. Annotation : — Mentd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 


PART VII. SECT. 3. SUB-SECT. 1. 

sd. Board of J'aluatum Revision 
— Under tV^innipeg Charter, s. 341.] — 
Re WiNNirr.G Ghauteh, Rc Com- 
MUKm or SiflTKKB OF Tiiic Holy 
Names of Jfsos it Mary, (1922] 2 
W. W. B. 253 ; C8 D. L. IL 50C.— 
CAN. 

se. Local court continued under Local 
Courts Art, 192().] — Tb(‘ local cjt. con- 
tinued by Local ('Is. Atd., 192(5, s. G, 
is the ct. of record, not the olllcers or 
liistrmucntalJtics by whom tlie juris- 
diction was formerly cjcorcised. — 
Micthopotjtan Arautoii^s Board v. 
SCHOLE, 11927] S. A. 8. B. 444.— AUS. 

PART X. SECT. 1. 

321 i. Status of .JtultciaJ Committee , — 
Advisers of Crown.] — Thi> J iidicial Coiti- 
nutU^o sit in the capacity of jiidgros ; 
their report is aettid on by the Sovereign 
in full iTivy Council, so that procei'd- 
lags before the Coinmittoe are in sub- 
stance strictly judicial The Judicial 
Committee is not an English body in 


any CAcJusivo seiiso ; it is not a body 
with any location. The Sovereign is 
evorywdicre througlmut. the Empire in 
the cxmt^jinplatiou of the law He 
as well sit in DubJln, or at Ottawa or 
in South Africa, or m Australia, or in 
India, as in Jjondon, & it is only for 
eoTivenienco & because the members of 
the Privy Council are corivonientlv In 
London that tlie Judicial C^onnnittoo 
do sit there. — Hull v. M'Kenna, 
‘•Freeman’s JouitNAL’* v. Fern- 
STKOM & TlVAKSLlBEUI, [1U‘2G] I. R. 
40*2.— IR. 

PART X. SECT. 2, SUB-SECT. 8. 

348 ii. .] — A question of pro- 

ceduiu is not oiio upon which an appeal 
to the Privy Council will be enter- 
tained. — A.-Q. FOR Ontario v. Daly, 
[1924] A, C. 1011 ; 94L. J. P.C.21; 132 
L. T. 210; 40 T. L. B. 811.— CAN. 

sf. MaiiUcnance granted to wife— No 
juiscarriage in method of computing ,] — 
The Judicial Committee is extremely 
reluctant to interfere with the amount 
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oi a decree for maint enanco unless there 
lias been some miscarriage in the way 
the amount luis been arrived at. — 
Ekradkmuwaut Bauuasin V. Home- 
8HWAR SINGIT (1929), 5G L. B. Ind. 
App. 182.— IND. 


PART X. SECT. 3. SUB-SECT. 1.— 
A. (c). 

Bg. Time occujjied in prosecuting 
application for review — Addition to 
prescribed period.] — Applt. allowed 
to add the time occupied by the 
proseculion in good faith of an applica- 
tion for review to the period proscribed 
for presenting a petition for leave to 
appeal. — Nariman Bustomji Mehta 
V. Hasham Ismayal valad Haji 
Khamisa (1924), I. L. R. 49 Bom. 149. 
—IND. 

PART X. SECT, 3, SUB-SECT. 1.— B. 

371 iii. .] — An order directing 

a new trial is not a final judgment or 
order within Order in Council of 



Vol. XVL Courts. Cases 373— 578a. 


373. Add. Citations : sub nom. Ex p. Kensing- 
ton, 15 Moo. P. 0. C. 209 ; 15 E. K. 473. 

388a. When further security ordered.] — 

CORPOUATION AgEN("IES, I/PD. V. HoME 

Bank of Canada, [1920] W. N. 58, P. C. 

403a. .] — In a suit claiming property by 

adoption, one of defts. denied the alleged 
adoption <te claimed widow’s maintemince. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that claimed. The appellate ct. varied the 
decree by increasing the amount of mainte- 
nance, &. refused leave to appeal : — Held : 
special leave to appeal should be granted 
limited to the question of the maintenance 
allowance. — Annapurnabat v. Ruprao 
(1924), L. R. 51 Ind. App. 319, P. C. 

427a. Immaterial documents — Inclusion dis- 

approved.] — Documents not material to an 
appeal should not be included in the re(;ord. 
If one party wislu^s a document to b(‘ included, 
but the other party considers it unnecessai’v, 
the matter should be referred to the High Ct. 
or its registrar. It docs not follow that 
because unnecessary documtmts have been 
printed in India they should be included in 
the books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other palmers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, t>n 
application being made, a fee will be allowed. 
— Sonaton Pal v. Galstaun (1927), 54 
L. R. Ind. App. 118 ; 43 T. L. R. 224, P. C. 

483a. Form of case — Necessity for signature of 
one of counsel appearing at hearing.] — Mon- 
treal Light, Heat & I’ower Co. v. 
Montreal (City) (1924), 68 Sol. Jo. 419, 
P. C. 

486. J dd. A mwiations : — Consd. Hoystcad v. Taxa- 
tion C’omi*., [1926] A. C. 155 ; Green r. 


W^sitherill, I1929J 2 (4i. 213. Mentd. Pick- 
ford V. Quirke, Pickford v. I. R. Comrs. (1927), 
14 T. L. R. 15. 

526. Add. Annolatio}! Mentd. Reckitt v. Bar- 
nett, IVmbroke & Shiter, [1928] 2 K. B. 244. 

528. Add. Aminiaiion : — Mentd. Brown v. Dagt'u- 
ham V. I). C. (192‘M, 140 L. T. 615. 

535a. .] — It is no part of the functions of 

the Judicial Committee, gen<Tally speaking, 
to interpret an Order in I’ouncil unless it be 
brought before them in the ordinary way of 
api)eal. In the ])resent case, however, in 
which a suit had been remitted to the High 
Ct. to assess daraag(*s tliat ct. had ad- 
journed an appeal in oi'der that the parties 
inight apply i-o the Board to ascertain the 
int^Jiition & elTect of the Order made, their 
Lordships entei'l-ained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was rtJused with 

costs. UUKNANDRAT EULCllAND V. PrAGDAS 

Budhskn, Ex p. I’ragdas Budhsen (1924), 
L. R.. 52 Ind. App. 118. 

554. Add. A7iH(>tatio>L : — Mentd. B-eckiitv. Barnett , 
Pembroke ^ Slater, [1928] 2 Iv. B. 214. 

578a. .] ; — A])X)lt. f)btained leave to 

a,pp(‘al conditionally upon ent(‘ring into a 
bond, & tile native agent of ax)plt., who liad 
conducted tlie litigation, (*\ecuted a, bond on 
his behalf in the i)res(‘iiee of thi‘ cliief regi.st rar 
of the ct., who accej>ted it without ohj(*ction. 
Dl)on the apj)ea] coming on for hearing, tlie 
appellate et. dismissed it, upon a pri*liniiiiai‘y 
objection th,at the authority of tlie agent to 
execute the bond should lia-ve been strictly 
proved. Under tlie nd(*s of the ct. there was 
power to make any order whi('h w^as con- 
sideriai nt‘(HiSsary for doing justice : — Held : 
there had been a. failurii to do justice betw^een 
the parties, A the case sliould bo remitt(*d to 
be heard, the aiipcllate ct. giving an oxipoi*- 
t-unity to prove the authority, if tliat was 


Jan. 10, 1910, r. 2, iliero is coiiso- 
<lucnUy no jurisdiction to grant Iimvo 
to appeal tlicrcfrom to the J'nvy 
(JoUTioil. — B lack & W'iiitk Cabs, Ltd. 
V. Anson, [192«] N. Z. Jj. 11. 013. — 
N.Z. 

sh. Point settled hj/ 'previous decision.] 
- — Whero their LordshijjH of tho Privy 
Council hav(! clearly laid down tluj law 
wlncli Is applioahlii to a particular set of 
facts, leave to appeal to His Maiesty 
in Council under sneh circunist anecH 
would bo refused. — Maunu Siivvk An 
t*. Ma Tiik Nu (1929), I. L. IL 7 Han. 
271.— IND. 

PART X. SECT. 3, SUB-SECT. 1.— C. 

379 iia. .] — Battle Creek 

Toasted Corn Flake Co. v. Kellogg 
Toasted Corn Flake Co., [1924 J 2 
D. L. K. 1238 ; 64 O. L. ii. 629.— 

GAN. 

389 iia. The ot. 

can, under Civil Procedure Code (Act V. 
of 1908), 1908, Ord. 45, r. 17, road with 
Privy Council Rules, 1920, r 9. enlarge 
the time for furnishing security & 
making the deposit, beyond the period 
proscribed by Ord. 45, r. 7. — Nilkanth 
Balwant Natu V. 8hri Satcuidanand 
V iDTA Narsimia Biiarati (1927), 
1. L. R. 51 Bom. 430.— IND. 

390 i. Form of setrurity.] — An 

order to furnish security for costs of 
resp. in an appeal to tho l*rivy Council 
in a form other than cosh or Govt. 
Bonds can be made only at the time 
of granting the oertifleate & not after- 


wards. — Arunacrm.a Naii>u r Bala- 
KUISIINA & Co. (1924). I. L. R, 18 M.id. 
559.- IND. 

PART X. SECT. 3, SUB-SECT. 5. 

447 i. When alluued Suits iiivoleitif/ 
same (iiieshofi.] — AcLioiis brought by 
pltf. against three cos. were based on 
Btjparate contracts, i»rer;jbely suml.ir 
in form. On an appeal to the I’rivy 
Council, application was made to tlie 
Ct. ot Appeal (B.C.) to consolidate the 
appeals. Application refuhed. — Van 
Hemeluvok V . New VVestaijnsier 
Construction & Engineering Co. 
(No. 2) (1920), 29 B. C. R. 60.— CAN. 

PART X. SECT. 3, SUB-SECT. 9.— A. 

487 iv. .] — The operation of a 

judgment restraining defts. from selling 
certain goods under certain trade 
names Is not stayed i>eiidiug an apjit'al 
of defts., to the Privy Council, al tho ugli 
under Privy Council Ai)peuls Act, 1914. 
sa. 3, 4, upon the i)ei feeling of 

security by defts., execution shall be 
stayed in tho original cause. — Bati'LE 
Creek Toasted Corn Flake Co. tj. 
Kellogg Toasted Corn Flake Co. 
(1924), 55 O. L. R. 127.— CAN. 

PART X. SECT. 3, SUB-SECT. 10.— B. 

sk. Documents not produced al 
frial .] — The Judicial Comnuttec has 
unrestricted power to admit documents 
whore sulUoicnt gi'oimd is shown for 
their not havmg been produced at the 
iiiitial stage of tho litigation.— Jndua- 
JiT Pratap Saui V . Amar Singh (1923) 
L. R. 50 Ind. App. 183.— IND. 
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PART X. SECT. 3. SUB-SECT. 10,— 
C. (b). 

536 V. — .} — 'J’h{‘ Privy ("ouneil 
vMll only deal with the original issues 
raised at the trial, iS: <;aiinot consider 
new itleadiiigs ic the issues raised 
thei-ejii. — B rown v . Moore, 1 1921] 2 
D. ]i. JC. 545 : affu. (!9 i). L. R. 11 ; 
55 N. S. R. 460.— CAN. 

536 vi. .] — A new coiitontion, 

whicli involves an amendment of the 
plaint, eannot be ent(*rtamed. — 
Ga.iadiiar Mauton r. Ambika I'rasad 
'I’iwari (1925), 1. L. R. 47 All. 459.— 
IND. 

536 vii. .]— Tiio I'rivy Council 

dt'clined to eiiD'rtam an argmueiit 
which had not been prt'M'nltd te, or 
sifted by. the cts. m India, esp<(Mil\ 
as till' subject to be decided <‘uneeiue(l 
tlie divcrsilied & eoiniilieuti'd law ol 
India as to tenure of land." mx'Bi t ai.\ 
or State eor India in Councii. r. 
Rata Jvoti J’rashad Si\(.ii (1926), 5.3 
L. R, Ind. App. 1 0().~ -IND. 

536 viii. .] — Wliere a qiu siion 

whether minor iiionibers of a family 
were bound by a deeriT in a loriner suit 
brought by tlie niauagiiig nu'iubei, has 
been abiindoued iii the lligli (.t , it 
eannot be raisi d before tiic Jndieial 
Comniitlee, as the gue.^lioii is one of 
mived law A fuel. — L ingangowda v. 
Hahangovvdv nt)27), 54 L. R. Ind. 
App. 122. -IND. 

PART X. SECT. 3, SUB-SECT. 10.— 
C. (0). 

sm. Effect of order — Case remitted “ lo 



Cases 678a 771. 


BNGLISXf AND EmPIRK DiUEST SUPPLEMENT. 


deemed necessary in the circumstances. — 
Ko.K) I*on V. Atta Fua, 11927] A. G. 698 ; 96 
L. J. L\ G. 121 ; 137 L. T. 706, P. G. 

585a. .] — A Gliinose resident in Penang 

executed a deed settling a fund upon his 
“ sons & grandsons ” equally. Apjdt. having 
claimed that his fatlier, T., was a “ son of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “ t’sip,” or secondary wife, was 
remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidenc.e 
upon which lie relied, & because the view of 
the lower ct. that a Ghristian woman could 
not be a “ t’sip ” required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. l^''urther consideration 
was also needed of the possible jural con- 
ceptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married ; (b) that a father 

migJit legitimatiso his natural child by a 
mother free to contract a legitimate union. — 
Ivuoo lluoi Lijong V . Kiioo Hkan Kwee, 
11926] A. G. 529; 95 L. J. l\ C, 91 ; 185 
\u T. 170, P. G. 

592a.- — .J — GiiEESEnHouon Manufactuu- 

iN(i Go. V, IvUDHoos (1929), 16 L. 11. 95. 

P. (\ 

609. Add, Citalion : — 128 L. T. 10. 

611a. Matter of terms.] — In default of evidence 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
proper in a particular case, that ct. being 
better informed on the siibjc'ct than the llf)ard 
can be. — Sundeu Mull v, Hatya Kinder 
Sahana (1927), 55 L. 11. Ind. App. 85, 

651. Add, Annotation : Mentd. Gabriel v, Klia- 
tamby, [19261 A, C. 188. 

653. Add. Atmolaiion : — Refd. liobius v. National 
Trust Go., [1927] A. G. 515. 


653a. Applicable to appeals from every court 

In Empire.] — Robins v. National Trust Go., 
[1927] A. C. 515 ; 96 L. J. P. G. 84 ; 137 
L. T. 1 ; 43 T. L. R. 243 ; 71 Sol. Jo. 168, 
P. G. 

A nnotaiioi) — Consd. Pope Appliance Corpn. v. Spanish lUver 
Pulp & Paper Mills, [1929] A. C. 299. 

676. Add. Annotation : — Refd. Robins v. National 
Trust Co., [1927] A. 0. 616. 

685. Add Annoiat im : — Generally, Consd. Re Trans- 
ferred Civil Servants (Ireland) Compensation, 
[1929] A. G. 242. 

690. Add. Annotation : — Consd. Re Transferred 
(.Uvil Servants (Ireland) Compensation, [1929] 
A. (L 212. 

690a. Add. AnnoUtiionfi : — Consd. Rc Transferred 
Civil Servants (Ireland) ( \)mpcnsiitiun, [1929] 
A. G. 2 12. Mentd. Rhondda’s Petition ( 1 922 ), 
92 L. J. P. 0. 81 ; Gapel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

690b. .] — There is no inherent incompetency 

in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has already been decided by the Judicial 
Committee, even where a question of a right 
of property has beem involved, but such an 
indulgence will only be granted in very 
excoptioual cii*cumst'ances. -Re TiiANSFKRUED 
Civil Servants (Ikeiand) C’ompensation, 

1 1929 1 A. G. 242 ; suh nom. Re Irish ('ivii. 
Servants, 98 L. J. 1*. G. 89 ; 140 L. T. 254 ; 
sub nom. Rc Article X. of Articj.es of 
Aureemenh’ for Trea'I'y between Great 
Britain & Ireiand, 45 T. T^. R. 67, P. G. 

726. Add. Annotaiion .'--Mentd. EJlesui<‘re v. Wal- 
lace, [1929] 2 Gh. 1. 

763. Add. Annotation : — Mentd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924J 2 Ch. 
58. 

771. '\dil. Annoiat to : -'RleuXd. Hyman v. Hy- 
man, iluglies V. Hughes, 1 1929] P. 1 ; May v. 
May (1929), 98 L. J. K. B. 770. 


ihv jari/ ” Jor (ih'iftisturnl of (hnnauts — 
A(ti aider for unsissmrtd by oriyinol 
Licvv V. WiNO Lke, IP.rJliJ 1 
D. L. Jt. 076 . ;{7 D. C. It, «1.-“CAN. 

PART X. SECT. 8. SUB-SECT. 10.— 

D. (a). 

607 i. Matter of discretion — Kxereised 
by Indian ]—TJio .liidiolal (Join- 

luil t^o Ih cxtreiiioJy r(>ln(;6iiit t-o intcr- 
foro with the amoiiut of a dooroe for 
iiialiiteiiauoe iuiIosh there has been 
Hojiie inisoarriH^e in tlie way the amount 
has been arrived at. — FiKKADKsiiu aiu 
RaHUASIN r.HOMERUWAlt SlNOIi (1929), 
bO L. It. Ind. Ap]». 182.— IND. 

PART X. SECT. 3. SUB-SECT. 10.— 
D. (b) li. 

650 vi. — —.]— Whore all the cIr. 
below have coiunirred in the Imdingb 
of fact, the .ludioial Committee will 
ordinarily accept thtun & not j'oviow 
them. — L ainu v. 'I’okonto Gknkkal 
Trusts Cokpn., [1921] 4 D. L. K. 1188. 
— CAN. 

650 vii. .] — Mqxtukal Tuans- 

roBTATlON Co., Ltd. v. It., [1U2UJ 2 
D. L. R. 802.— CAN. 


650 viii. — — .] — AVlicn iii a Huit to 
Hot. UHide a Bah; f(>r urroarH of revenue 
luttli otH. Ill India ha VO found that there 
were no arrearb, the J iidioial Uoniinitl/oo, 
in aooordance with ita practice an to 
c.onrurrtmt lindiTifJTH, will not interfere, 
allJiouK’h the fiiKiint^H depeml upcm the 
meuninir & oH'oct of somewhat obscui'e 
rovonue records, & are based upon the 
view that the records show payments 
in advance. — Nakkniuia Natu Dutta 
V. Audud Hakim (1928), 55 L. It. ind. 
App. 380.— IND. 

PART X, SECT. 3. SUB-SECT. 10.— 
D. (c). 

680 i. Want of 'prosvcid ion- - ,J uris- 
dictivn of Court of Apinal orcr vost8 .\ — 
V. McDonald, [1927] N. Z. 
L. R. 433.— N.Z. 

PART X. SECT. 3, SUB-SECT. 11. 

t i. Against legal reprcsentativ>€8 

of respondents.] — ^Whero some of reaps. 
Ill the appeal before tho Privy Council 
were dead, & their legral representa- 
tative had not botin brought on the 
record when tho appeal was heard & 


jiidKinent delivered by the Privy 
( Jon noil: — Hdd: the decree aeramst 
them was not a nullity under Judicial 
Committee Act, 1833, s, 23. — Kalyani 
J hLLAI V. "I'HIRUVENKADASWAMI AY- 
yanqar (1924), I. L. R. 47 Mad. 018. 
—IND. 

t U. Order directing restitution. J — 

Where an application is made to obtain 
restitution as tho necessary result of an 
order of His Majesty in Council, that 
application must he taken as one to 
“ enforce ” an order in Council He will 
be poverned by Art. 183, & not by the 
Konoral Art.. 181 of Indian Limitation 
Act, 1908. — Sduan J3IBI V. Baltnath 
Das (1928), 1. L. R. 50 All. 707.— IND. 


PART X. SECT. 3. SUB-SECT. 13.— 
A. (a) i. 

719 ii. Not appeuring hut lodging 

case.] — Rosps., who did not appear, 
but had lodged a cose, allowod costs 
up to the date of doing so. — G ajadhab 
MAHTON V. AMBIKA PBASAD TIWABI 
(1925), I. L. R. 47 AU. 459.— IND. 
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Part XI. — The Supreme Court of Judicature. 


775. In the cross-reference before this case for 
“Judicature Acts, 1873 (c. 06) to 1902 
(c. 31) “ read “ Judicature (Consolidation) 
Act, 1925 (c. 49).’* 

779. Add, Annotation : — Apld. Horrell v. St. John 
of Bletso, [1928] 2 K. B. 016. 

781. Add. Annotation : — Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

782. Add. Annotation : — Mentd. Purnell v, Roche, 
[1927] 2 Ch. 142. 

784. Add, Annotation As to (1) Refd. Campbell 

V. Poliak, [1927] A. C. 732. 

786. Add, Annotation: — Refd. Lowe v, Bentley 
(1928), 44 T. L. R. 388. 

788. Add. Annotation : — Mentd. Public ’rrustee v. 
Elder, [1926] Ch. 776. 

789. Add. Annotation : — Refd. Earle v. llenisworth 
R. D. C. (1928), 140 L. T. 69. 

790. Add, Annotation : — Refd. ’rjie Fagernes, 
[1926] P. 185. 

792. Add, Annotations : — Mentd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76 ; Rawlinson v. Arnes 
(1924), 69 Sol. Jo. 142. 

793. Add, Annotations: — Mentd. Clarkson v. 
Davies, [1923] A. G. 100 ; DiilTner v. Bowyer 
(1924), 40 T. L. R, 700 ; The Koursk, [1924] 
P. 140 ; Re Pennington & Owen, (1925) Cb. 
825; Bennett v. Whitehead, [1920] 2 K. B. 
380; Firm of R. M. K. R. M. v. Firm of 
M. R. M. V. L., [1920) A. C. 701 ; Pirie r. 
Richardson (1920), 70 Sol. Jo. 1023; Hardie 
& Lane v, Chiltern (1927), 90 L. J. Iv. B. 773. 

797. Add. Annotation : — Mentd. Re Bueb, [1927] 

W. N. 299. 

809. Add, Annotation BRid. Rackham v. 

Tabrum (1923), 129 L. T. 24. 

827. Add. Annotation :- Beid. (Uipron r. (’apron, 
[1927] P. 243. 

831a. .] — When a judg(‘ adjourns a 

chambers summons into ct. under R. S. C., 
Ord. 54, 1 *. 22, A does not dire(;t that it is to 
be lieard in ct. as chambers, the matter is in 
ct. for all purposi\s A is open to tin* press. — 
llAKDiE A Lane v. Chiltern (1927), 90 
L. J. K. B. 773 ; 43 T. L. R. 477 ; on appeal, 
[1928] 1 K. B. 003 ; 90 L. J. K. B. 1040 ; 138 
J.. T. 14, C. A. 


834a. .] — Bardie A Lane r. C’hiltebn, 

No. 831a, ante. 

840a. To order amendments - Judge trying causes 
in short cause list.]— Although it may be a 
condition precedent to the master’s power 
to order a cause to be tried in the short 
cause list, iliat the claim specially indorsed 
on the writ should ht* for a lujuidated demand, 
yet when onct‘ lai has made the order giving 
leave to defend, A has oidored the cause to 
be put in th(‘ sboii cause list, there is no 
restriction whatever on tb(‘ jiGwers of the 
judge to order sucli an amendment as he is 
authorised to make under the rules of ct. 
The judge tr^dng causes in th(' short cause* 
list has the full pow(T*s of amendment that 
are given to Jiiin by the rult‘s of ct. as thougli 
were bearing the cause in tla* ordinary list. 
— TTtomak V. Aldjouton, Ltd., [1028] 1 K. B. 
638 ; 97 L. J. K. B. 259 ; 138 L. T. 315, C. A. 

865. Add. u\ nnolahoHs : -Betd. Caproii r. (’apion. 
]J927) I*. 213. Mentd. Bm rowt‘s r. Uui-unves 
(1929), MI L. T. 201. 

913. Add. Annotation : -Mentd. Performing Rigid- 
Soc. i\ London Tlieatre ol Varieties, [1921] 
A. C. 1. 

919. Add. Citation : — sub nom. R. v lLLiNOW(umi, 
32 W. R. 451. 

After this case add “aSYt, noiv, Judi(;ature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 

944. Add, Annolahoyis : — Refd. Davey r. Robinson, 
11923] 1 K. B. 563; Shrager v. Dightun, 
[1924] 1 K. B. 274. Mentd. Bunter v. Stad- 
tisclie Uochseelischcrei Gesellschatt, 11925] 
2 K. B. 493 ; Pringle v. Bales, [1925] 1 K. H. 
573. 

Sect. 5. OFFICERS AND CENTRAL OFFICE 
(Vol. XVJ., p. 189). 

Add the following case t— 

949a. Officer -Right to institute suit Personal 
interest.)- It is against public policy to 
allow an officer t)f tlu^ ct. to institute suits, in 
the conduct- oi which he may have a direct 
personal interest. — BO vSanna Auathoon 

Ker-akoose V. Seule (1844), 3 Moo. Ind. 
App.329; 4MOO.P. C.C.459 ; 18E. R.523. 


PART XI. SECT. 2, SUB-SECT. 1. - 
A. (a). 

sp. To hear acliori.}~~A judge of the 
High Ct. may direct the whole of a case 
which conicR before him for hearing to 
be ai-gued before the Full Ct. — Sta'I'E 
OF New South Wales v. Common- 
wealth (1926), 98 C. h. ll. 74.— AUS, 


PART XI. SECT. 2, SUB-SECT. 3. 

bt. To rescind patent- -A Ithouiih 
voidable or void at laxo .\ — Martin v. 
Kenned y (1850), 2 Gr. 80. — CAN. 

sw. To tru validitu oj will — Important 
questions involved — Transfer of action 


from surrogate court .] — Where the 
vuhdity of a will relating to both real 
& personal estate was in dispute, the 
personal property being worth, at 
£2,000, & it was sworn & not 
denied that the questions to bo dctcr- 
jiuiiod were of such importance tliat 
they could be more effectually trnul 
& disposed of in the et. of chaiieery 
than HI the suiTogate et. an order for 
removal was made. —Ite EccLitJS (18G5), 
1 Ch. Ch. 3 7 C.— CAN. 


PART XI. SECT. 2, SUB-SECT. 6. -A. 

sy. Local masters — Jurisdiction of .] — 
Local masters have no authority to sit 


on the final lieaniiK adjudge the 
merits on aj)plieations to the HiijumaT \ 
jurisdiction of a indge of tJu' K li. 
over e.xtu'H., odmimstrators A t i ust(M*s. 
no matter Ijow siadi applieations in.L\ 
he eommeiiced ; nor have thev luijs- 
dietioii to refer siieh apphe-af jojis a 
judge of the K. It. I'tK* (jilice el a 
master or local master lu ^askatelu'VN an 
is to bo distinguished fnuu that ol a 
master in England A" fi-oiu that of a 
county ct. judge evemsiug juns^iictioii 
as a local judge of the Superior Ct ui 
those Provinces in vvliieh lie is appointed 
aloealjudge. — Loiu'ii r ()j.son (Sask.), 
|J»28jl D. L. l{..tG:>, L1927J.; W. \V. li. 
780.— CAN. 
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Part XVI. — Consular Courts. 


951. Add, Annotation : — Mentd. Nadan v. K., 
[19i20] A. C. 48;^. 

954. Add, Annotations : — Refd. B.udd v, Rudd, 
[1924] P. 72; Bartlett v. Bartlett, [1925] 
A. C. 877. Mentd. Rc Annesley, Davidson v, 
Annesley, |]92(*)] Oh. (>92 ; AV Boss, Ross v, 
Watcrfield (1929), 40 T. L. R-. 61. 

956a. To make declaration as to validity 

of divorce — Granted on grounds not authorised 
by English law.] — Resp. & his wife, applt., 
wlio were British subjects of the Jewish 
j'eligioii tfe resident in Egypt, were divorced 
by tlie Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supreme Ct. for Egjmt for a declaration that 
the divorce was euectual to dissolve the 
Triarriage. Th(i Order in Council of 1910, by 
which civil jinlsidiction over British subjects 
was conferred, i)rovided by art. 90 that “ in all 
matters r elating to marriage, inheritance, or 
other questions involving religious law or 
cust/om the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recognise & apply the religious law or custom 
of the persons concerned.” Art. 103 con- 
ferred “ all such jurisdiction in matrimonial 
causes, excei)t tlie jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time being belongs to the 
High (.'t/. in England”: — Held: applt. was 
entitJ(;d to the declaratory decree which she 
Hought.^ — S asson V. Hasson, ( 1924] A. C. 1007 ; 
94 L. J. P. C. 13 ; 132 L. T. 103, P. C. 

Annotafum:—'Reid, ParlluH r. liartlctt. A. C. .*{77. 

956b. To try action for damages for 

breach of contract— Breach in England.] — 
By the Otl/oman Order, 1910, the jurisdiction 
of the Supreme (-t. thereby establislied 
extends, as regards Egypt, to, so far as 
material : ” (i) British subjects, os herein 


defined, within the limits of this Order, 
(ii) The property & all personal & proprietary 
rights & liabilities within the said limits of 
British subjects, wliether the said subjects 
are within the said limits or not.” Rules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Govt, in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Resp. 
issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt ; — Held : the cable 
repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case. — Martin v. Stout, [1925] A. C. 
359 ; 94 L. J. P. C. 71 ; 132 L. T. 673 ; 41 
T. L. R. 170, P. C. 

969a. Transfer of jurisdiction — Effect of 

Treaty of Peace (Turkey) Act, 1924 (c. 7).] — 
I’etitioner, the wife of a British subject 
domiciled in Turkey, obtained in His Britannic 
Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porto (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute : — Held : by viHue of the 
(combined effect of the above Act, art. IG of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
liad jurisdiction to make the decree absolute. 
— Seager V. Seager, [1925] P. 105 ; 94 L. J. P. 
06; 133L. T. 319; 69 Sol. Jo. 724. 


Part XVII. — Forest Courts. 

974a. Court books — Duty of clerk to produce for inspection.]— A. -G. v. Brown (1814), 2 L. T. O S 

424 ; 8 J. P. 711. 


Part XXI. — Palatine Courts. 


1014a. 


Dyke v. Stephens (1885), 29 Sol. Jo. 682. 



Vol. XVL— Courts. Cases 1019—1126. 


Part XXIII. — Borough and Local Courts of Record. 

1019. Add. Annotation : — Mentd. Debenliams v. 

Perkins (1925), 18B L. T. 252. 1053. To the reference before this case add 

1024a. 5. P. Pendbed v. Chambers (1591), Oi-o. “ ; Liverpool Corporation Act., 1921 (c.lxxiv), 

Eliz. 250; 78 E. 11. 512. 

Annotation : — Befd. (loodsou v. Dufflold (1612), Cro. Jac. 313. 


Part XXV. — Judicial Commissioners. 

1126. Add. Annotation .-—Reid. Salisbury & PordinKbridgo Districl. ItrainaRc Board i>. KouMici n 
Tanning Co. (1920), I.td.. (1927] 2 K. B. 500. 
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Cases 46a— 351, 


English and Empire Digest Supplement, 


CROWN PRACTICE. 

Part I. — Proceedings on the Revenue Side of the King’s 

Bench Division. 


46a. Bail to answer & pay penalties — Liability of 
sureties.] — Whero a person is proceeded 
against in tin* High by writ of capias, 
under Ciist-oins Consolidation Act, 1870 
(r. 30), s. 241, for the recovery of penalties 
for olTencos against tlio (histoms Acts he 
shall be bound to answer & pay all the 
penalties sued for witli two or more sureties 
\^ho sliall be jointly severally snlYicient 
for the aioount of the bail indorsed on tlie 
writ.— AV Attfield (1924), 93 L. .7. K. 17. 
1001. 

166. Add. A7nw1(iti(in : — Refd. Food (Wlrollcr v. 
Cork (1923), 130 L. T. 1. 

240a. - — ' Bills ol exchange— Transmitted from 
abroad by foreign agents.] — 11. v. IJenteu 
(1817), 4 Frire, 2r.S : 140 F. li. 457. 

246a. Rights of landiord -Not entitled to payment 
from sheriff of rent due before writ.] — K. v. 
I)E Cavx (1815), 2 Frice, 17 ; 110 F. J7. 7. 


246b. Subsequent arrears of rent — Goods kept 

locked up by sheriff for long time.] — The ct. 

refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce. — II. v. Hill (1818), 
0 Price, 19 ; 140 F. R. 729. 

248a. — .] — K. V. Bingiiam (1831), 2 Cr. & .1 . 

130 ; 2 Tyr. 40 ; 1 L. .T. Ex. 02 ; 149 E. II. 55. 

298a. Secret profits received by agent of Crown.] — 
An English information will lie against a 
servant employed by the ('rown in making 
<;oniidential inquiries, in respect to secret 
j>rolits alleged to have been made in the cf)urs<^ 
of his employment. — A.-Gr. v. Goddard (1929) 
98 L. J. K. B. 743 ; 45 T. L. B. 009 ; 73 
Sol. Jo. 514. 

308. Add. Arinoiniion : — Apld. Chowood v. Lyall, 
11929] 2 Ch. 400. 

313. Add. Annoiaiioji : — Refd. Re Kent Coal Con 
cessions, Burn r. Tlic Co., [1923] W. N. 328. 


Part II.— Petition of Right. 


319. Add. Aiuiotalioi} -Refd. ( •ou.siantinesco r. B. 
(1927), 11 Tax Chh. 730. 

320. Add. A7}nointion : —Refd. Badman v. 71., 
[1924] 1 K. B. 04. 

322. Add. Annolatlon : — Refd. Bowland v. Air 
Conned (1923), 39 'J\ L. B. 228. 

323. Add. Amioialion : — Refd. He Ma.son, [1928] 
Ch. 385. 

323a. Claim against Dominion.] — A petition of 
right cannot be brouglit in tlie High Ct. of 
.lustiee of England which has for its object 
a judgment- against the Ch'own, which is to 
b(' sa-tislicd out of the Exchequer of a 
r>ominion.- A.AL v. Great Southern A 


VViosTERN By. Co. OF Ireland, [1925 1 A. C. 
754 ; 94 L. J. K. B. 772 ; 133 L. T. 608 ; 41 
T. h. R. 570 ; 09 8ol. Jo. 744, U. L. ; revsr/. 
S. C. sub nom. Great Southern & Western 
By. Co. of Ireland v, R-., [1024] 2 K. B. 450, 
C. A. 

333. Add. A7i7iotaUo7} : — Refd. A.-G.for Ontario ?\ 
JMcFoan (told IVIines (^-o. (192(i), 95 L. J. P. C. 
217. 

347. Add. Citation 15 Asp. M. L. C. 574. 

Add. Annotation : — Refd. J7rocklebank v. B-., 
[1925] 1 K. B. 52. 

351. Add. An7\olatio7L : — Distd. A.-G. for Straits 


PART I. SECT. 1, SUB-SECT. 4.~ 
A. 

sa. Power of court to airc relief to 
debtor.]- 11. v. Honteu (1S43), (5 O. S. 
6rjl.~CAN. 

PART I. SECT. 1, SUB-SECT. 4.— C. (c). 

sb. General i'<iiue pleaded Suhsetpteni 
proof of eVoNvU.s title to revertnon — 
Withdraieal ol plea -CUfstn .] — lu an 
inforinalion of intrnsjoTi, tbo rule to 
pletui ^^aH sorvrtl on No\. 21, 1S32. 
Deft, from t-imo to time obtained 
further time to plead, A" on Apr. ]/>, 

1 vH.'Ri, pleaded the general iHhiie. N otice 
of trial Mas sorveil for Itw' sittings after 
]MiehaelmHi< term, 1837 : A the trial 
Mas post])ono(i at the instance of deft. 
On .laii. 23, 1838, deft. rtlHe(»vered 
eertum doenments, shoM'iug, as lie 
alleged, that the revei’sion was \e.sl.ed 
ill the (*ro\vn. The et. allowed him 
to withdraw tlie pica of thi^ general 
issue', A plead his title' specially, npem 
pavmeut e)f all ee)sts incurred by the 
CTowii, cemseeinent on tbe plea eif tbe 

A (L r LAseiFemi) i 

rjjemi)) (1838). 2 Jo. Ex, Ir. (>19.- IR. ; 


PARTI. SECT. 1, SUB-SECT. 4.- C. (d). 

85 ii. .]— U.r. W’ATBON 

(1828), N. H. Dig. -1 17. —CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

sd. Effect of writ — On accmal of 
preroyahve righf.s.] — Prerogative rights 
which might acorue to the Crown by 
virt.uo of a writ of extent arc dependent 
upon the issue of the writ itself. As 
it w'as too late to issue the writ : — 
Held : t-hene was no direct liability to 
tlie Crown by the insolvent co. — Re 
Exe^K]J=eroK lOLKC'mie Dairy Maohin- 
KUY, Ltd., 119231 3 D. L. R. 1176; 
62 O. L. 11. 225 ; 2 C. B. It, 599.— CAN. 

PART II. SECT. 1. 

317 i. Purposes.] — Upon potitiou of 
right there Is no power in the ct. Id 
compel the Orown to make a grant of 
laiiel. — Kkkwatin Power Oo., Ltd. 
V. KeKWATIN KDODR MllJJS Co., LI’D., 
Kkewatin Power Co., Ltd. v. Lake 
eiF 'iTiE Woods Miduno i\).. Ltd., 
11926] 4 D. L It. 531; 59 O. L. li. 
106- CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

o i. Property i7i possession of 

third party.] — ^A.-U. for Ontario v. 
McLean Gold ADnkr, Ltd. [1927] A.C. 
185; 95 L. J. P. C. 217 ; 136 L. T. 194, 
P. C.— CAN. 


PART II. SECT. 2, SUB-SECT. 3,— A. 

346 ii. ,] — Maxjnbell y. R., 

[1926] Exoh. C. n. 133.— CAN. 


SHIP LiNFi?, Ltd., [1927] 1 D. L. R. 
991 ; [1927] S. C. R. 68.— CAN. 


346 iv. .] — Kenney v. R. 

(1882), 1 Exeh. C. R. 68.— CAN. 

sf. Refund of part of price of mineral 
rights in land under sea .] — Ketchen v. 
R. (B. 0.), [1927] 3 W. W. R. 152.— 

CAN. 


PART II. SECT. 2, SUB-SECT. 3.— C. 

351 viii, .] — Kendall tr. 

It., (1926! Exch. C. Pv. 31.— CAN. 



Vol. XVI.- Crown Practice. Cases 381—876. 


Settlements v. Pang Ah Yew, [1925] A. C. 
555. 

352. Add, Annotations : -As to (1) Distd. A.^G. 
for Straits Settlements v, Pajig Ali Yew, 
[1925] A. O. 555. Refd. Jamieson v. ])owme, 
[1923] A. 0. 691 ; Badman v. Jt., [1924] 1 
K. B. 64. 

353a. Compensation for injury to property in 

Ireland.] — No claim for compensation for 
injuries done to prox^erty in Ireland is 
maintainable against the Orown in an English 
ct.~ -PuiCE V. K. (1925), 42 T. L. 11. 179. 

355. After this case add “ Effect of In- 

demnity Act, 1920 (c. 48).]— *9ce Consttttt- 
TIONAL Law, pp. 280, 281, Nos. 526a-526c, 
534a, ante," 

356. Add, Annoiaiion : — Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1925] A. C. 
555. 

356a. .] — Under Crxmm Suits Ordinance 

No. 22 of the Straits Sc'tthmionls a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No, 35 for 
aiTears of revenue without first serving a 
written notice of demand as requircnl liy s. 4. 
The collector in selling is an agenf> of the 
Crown although lie acts under staJutory 
authority, Sc, the fact f.lia.t he lias carried out 
his duties in an imauthoiised mann(‘r do(‘.s 
not prevent the Crown from h(‘ing liable.— 
A.-G, FOH Stuaits Settleivtents V, Pang 
A ll Yew, [1925] A. C. 555 ; 01 L. 4. P. V. 150 ; 
133 L. T. 106. P. C. 

360 Add. Annotations: — Distd. Wigg A.-G. for 
Irish Free State, [1927] A. (). (>71. Apld. 
Nixon V, A.-G. (1929), 46 T. \,. it. 31. 
Consd. Transferred CMvil Servants (Ireland) 
Compensation, [19291 A. C. 242. 

361. Add, Annotations: — Distd. Wigg ?>. A.-G. for 
Irish Free State, L1927j A. (’. ()71. Apld, 
Nixon 17. A.-G. (1929), 4(5 T. L. IC 31. Consd. 
B>e Transferred (^ivil Servants (TreJmul) C-om- 
ponsation, [1929 1 A. (\ 242. 

After this case acid : — 

.] — See, farther, Bevenuk, Vol. XXX IX., 

pji. 307, 308, Non. 83f>-841. 

363a. Bona vacantia —Recovery by next of kin.j- 

He Mahon, No. 374b, post. 

368. Add. AnnotaiioTis — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trachs 
[1925) 1 K. B. 271. Refd. Neiherlands- 
Arnerican Steam Navigation Co. r. Pro- 
curator-General (1025), 42 T. L. K. 81. 

369. Add. Annotation: — ^Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

370. Add. Annotations : — Refd. AV Ma-son, [19291 
1 (Ui. 1. Mentd. (^ayzer, Irviru* v. Board ol 


Trade (1925), 95 L. J. K. B. 131 ; Wigg V. 
A.-G. of Irish Free State (1927), 96 L. J. 
P. O. 88. 

371. After this case add ** Compensation for use 
of invention by Crown.] — See Patents, 
No. 1673a, post." 

372. Add. Anuotafioa : — Refd. Browu v. Dagen- 
ham U. C., [1929] 1 K. 11. 737. 

374. Add. Annotation : — Apld. Badman v. R., 
[1924] 1 K. B. 64. 

374a. When allowed.] — Under Petit ions 

of Right Act, 1860 (c. 31), s. 7, the ct. has 
jurisdiction to allow a petition of right to be 
amended, xirovided the amendment does not 
involve a substantial alteration in the cause 
of action, so that the allowance of it without 
a fresh fiat would oi)erate in derogation of the 
prerogative of the (.'rown. The test whether 
a jiarticiilar amendment ought to be allowed 
is this : if the i)etition had originally been 
Iiresented in the form in which it stands after 
amendment, is there a reasori;iblc probability 
that the hat would not have been refused ? — 
Badman Buotiierh v. U., [1921] 1 K. B. 64 ; 
93 L. J. K. B. 132 ; 130 L. T. 261 ; 68 Sol. 
Jo. 16G, C. A. 

374b. Service of copy on person in possession 

of property claimed — Petitions of Right Act, 
1860 (c. 34), s. 5.J — A lunalic, at (lu* date of 
her death in 179S, was enti1J(‘d ceiUim 
funds in ('oiii't r(*pr(*seniing the re.sidiiiuy 
(‘stale of her father. In 1791 the jua-sler liad 
reported that the lunatic liad no heir-al-Jaw 
or n(*xt of kin. In 1798 A:, ISOI t.he (h‘ovvii 
made ex gratia grants (»f tiiese funds to ceil-ain 
liersons & obtaimsd an imhuunity ju respect, 
ol these grants. In 1926 a j)etit.ion was 
})r(*sent ( m 1 by persons claiming t.o Ix' the lu^xt 
of kin of the luna.tic for 1 he jiayuuTit. to tliem 
of the whol(‘ of her persona] (‘.state. The 

I parti(‘S agreed to coniine Ui(*ms(.'lv(3s, lor th(‘ 
present, to S(‘(‘king a (J(it.ej‘minat ion of th(‘ 
following (piestions : {a) wlK'ther the petition 
was mainta,irial>l(i on the assumption that no 
part of th(‘ funds in question ev(ir came into 
tJi(^ hands of or was d(‘alt. wit h by Ins ]>r(‘Kent. 
Maj(^sty or Ids nomin(*(*H or grantees or was 
(‘.arried to tlie ( -on soli dated Fund ; (5) wliethei' 
the petition was barivd l)y any St{it.ut.(‘ ol 
Ijiriutations ; (r) vvluit Iku* in vi(‘w of Petitions 
of Right. Act, 186)0 (c. 34), s. 5, the supxiliants 
could proce(id without s(‘rving ttu^ p(‘tition 
upon the suc(‘.(*ssors in t itie of t.li(‘ XKU-sons 
to whom t]i(‘ ex gratta grants ha.(l b(*(‘n inach* ; 
— Hetd : Petitions of Right Act, 1860 (e. 31), 
s. 5, did not apy>ly to tlie ease . — He Mason, 
[1928] 1 Ch. 385 *; 97 L. J. Ch. 321; 139 
L. T. 477 ; 44 T. I.. R. 225 ; on ajqwnh 
[1929] 1 Ch. 1, C. A. 

375. Add. AnnoiaiUni : — Refd. Buerg(*r r. Nt w 
York Jdfe Assce. (1927), 96 L. J. K. B. 9.30. 

N. Z. L. R. 2fi.'). --N.Z. 

374a Iv. .1-KnZ' 

PATRICK V. R. (1U2.')), .07 O. L. R. 178. — 

CAN. 

380 Hi. ----- I Tlie Cnmii 
exprojiriated ecri.niii IniulH, &r in the 
plan & description dt'posited in tliCi 
rcffistry ofllcc, nnincd Al. ns the owner 
of a pari. M., then, liavinir obtained 
a bat from tiic Groan, tiled a petition 
of rii?ht in ttds et. elaliiiing tlio value 
of tijo land exju opriated. M. lal.i'r 
discovered that, ins ^\ite ik, not biniMeJl 
was f li(‘ owner of the land expropriated, 
&, a mol ion was made for leave to aniend 
tiie petition of rltfiit b> HiibhtitntJnff 


PART II. SECT. 3. 

374a i. May be amended by 

court — When allowed .] — Where a sup- 
pliant seeks to substitute or add a 
substantially new cause of action, the 
amendment should not bo allowed in 
the absence of the Lleutcnant- 
Qovenior’s flat or the consent of the 
A.-Q. ; but if the BUbstance of the 
case la not changed, the ct. can help 
the suppliant by amendment. — 
Northern CoNsi’RurrnoN Co. v. R., 
[1923] 3 D. h. R. 1069 ; 2 W. W. R. 
759.— CAN. 

S74a II. — - — . I— Even if 

the ct. has power in some cases to • 


amend a petition without the consent 
of the Crown, that power must be 
limited to minor inatters, & cannot go 
the length of allow’ing a suppliant to 
change the character of hiB claim 
against the Crown, either by adding 
to It or withdrawing part, of it or by 
adding parties as co-dofts. with the 
Crown. — Flexpitme Sign Co. i?. Macey 
Sion Co., [1923] 1 D. h. R. 1185 ; 51 
O. L. R. 595.— CAN. 

374a ill. .>^A peti- 

tion eaniiut be amended, unless one 
month’s notice of the sabstaiieo of the 
petition is given to a law otlieer.- - 
' OFtTCIAT. AhSKJNEE V. R.. [1922] 



Cases 381—498. English and Empire Digest Supplement. 


381. Add. Annotation ft : — As to {}) Refd. Jamieson 
r. J)owiiie, [lfl2o] A 0.091. As (3) Apprvd. 
■Radman v. K., (1924] 1 K. B. 04. 

388. Add, A'nnoiationJ ^' : — As to (1) Consd. JiV 


Mason, [1929] 1 Ch. 1. Refd. Cayzer, Irvine 
V. Board of Tradt^ (1925), 95 L. J. K. B. 134. 
Generally, Mentd. Wigg v, A.-G. of Irisli Free 
State (1927), 90 L. J. l\ C. 88. 


Part III. — Scire Facias. 


441. Add. Annotations : Mentd. British Thomson* 
Honston Co. v. Si-erlinpf Accessories, Same v. 
Orowther & Osborn, fl924J 2 Oh. 3.3; Parker 
& Oooper V. Bcadinji;, 1 1920] Oh. 975 ; Thomas 
Fvans, Jones i\ South-West Banc/isliire 
Coal-Owners’ Assocri. (1920), 42 T. L. K. 


401 ; Howsonv. Buxton (1928), 97 L. J. K. B. 
749. 

449. Add. Annotation : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924J 2 Ch. 
53. 


Part V. — Habeas Corpus 


464. Add. Annotation : — Refd. S(3crotary of State 
for Home Affairs v. O’Brien, [1923] A. C. 003. 

469. Add, Annotations : — As to (1 ) Distd. Secretary 
of State for Borne Affairs v, O’Britm, [1923] 
A. (H)3. A.S io (4) Refd. ft. v. Maidston(‘ 
l*iison, Hx p, Mn,guir(‘, 11925] 2 K. B. 205. 

470. Add, [1923] 2 K. B. 301 ; 92 

L. J. K. B. 797 ; 129 L. T. 419 ; 87 J. P. 
1(50 ; 21 L. O. B. 419 ; 27 Oox, O. C. 433 ; 
suh now. O’Bjukn v. Si<x’KETaky op State 
FOR Home Affairs, (57 Sol. .Io. 553; on 
appeal, sub nom. Sfc'kei'AUY of State for 


Home Affairs v. O’Brien, [1923] A. C. 
003, H. L. 

Add, Annotation: — Refd. Campbell v. Poliak, 
[1927] A. C 732. 

491. Add. Annotation : — Mentd. R. v. Secretary of 
State for Home Affairs, Ex p. O’Brien, [1923] 
2 K. B. 301. 

492. Add, Annotation: — Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 003. 

493. Add. Annotation : — Asia (1) Consd. Sobhuza 
11. r. Miller, 11920] A. C. 518. 

498. Add, Annotation : — Refd. 11. v. Homo Secre- 
tary, Ex p, Bressler (1924), 131 L. T. 386. 


f.ho uife’H Tiaific for tlia(< of M. as 
Mippliant . IPId ‘ as tu) Oftimi can 
1>(‘ (akoD Ufrairisi tlio C'rovMi wjlhoiit 
lirat ()l)t.aiiiina: its Hat. winch ctv(‘s the 
et. jnnsdinl Ion. HU(;h an aiuondinciit 
could not he Jillowed is: the motion 
was, under the cneuinstaneoH, di.siniHsed 
■without eostb. — M o1{K\c'Y r. it., 11927] 

Exeh. c. j:. 2 ;jh.- can. 

gr Df/cii'c — When pai'lirdlttrtt 

0 /v//TiY/.l--()*ltKlF,N A J)011F.VY V. It.. 

fl‘)2:»J Exeh. C. E 1 CAN. 

sk. (lairn aijainst iiuhriduat as 
ircIJ as C'roirv — Xm-ssiii/ for .srjmraic 
action atftthisi nafiinduah - Action tD 
'lirtition of rufhl trad to(l(dicr.] - 
Noutiifun ('()NMj’j{.ta’'n()N C’u. v. It., 
[11I2S] :t 1). Jj. li. ]()0!) ; 2 W. \V. Jt. 
TdO.—CAN. 

393 i. Duscovcrji — Si/jipUant's riuht 
as against Oowvi.J — In proeeedini's hy 
jictition ef riprht af?ainht the Croun, an 
order will not he made for t he eYa.niina- 
tiou hy petitioner of an ofllcer of thi' 
(h‘own for dihcovciy before trial.-- 
Chomutk IL, [iJej !j 2 D. Ji. Jt. a42 ; 
02 (). L. B. 72.— CAN. 

394 i. Evidence — Burden of proof — 
Negligence charged agonist officers tt 
servants of Crown .] — The burden of 
proof iR upon tin? Ruppliant, ulio must 
show that there was nej^liKeiiee. A: the 
maxim res ipsa Inquiiur cannot l>e 
invoked to rdieve him of the onus in 
such actions undtu’ Exth C!t. Act, 

1900, h. 20. MONTKFAL 'J'RANBI'On- 

TATioN Co. r. U., 11924] 4 D. L. K. 
80S.— CAN. 

PART III. SECT. 1. 

si. Whether writ vnll issue against 
heir — After return of nulla bona hg 
administrator .] — A sci. fa. \nu 1I not issue 
against an Ikmi* under 0 (teo. 2, ah, hough 
an execution m/jy lune ihstkmJ against 


tiic goods & chattels m the hands of tlie 
administrator be lieen rotunu'd nulla 
bona. — I’ATKKSOV v. JMcKw (1823), 
Taj. 43.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

sm. Civil proceeding — Appeal to 
Court of ICinrfs Bem'h.] — The writ of 
habeas corpus js a civil pro(5Ccding 'what- 
ever may bo the cause of ri(5tentioii, 
u liether a criminal or supjiosed eriinmal 
or ei\il matter or anv ottier lilegal 
iletcntioii. A judgment mamtaining 
a writ of Jiabea.s corpus is a judgment 
in a civil case, A is Buse,eptible of ajuieal 
to the Ct. of K. 11 . — Ejr p. Fonu, Ex fi. 
You, Ex p. OiAUiFoux, 119291 1 

]). Jj. B. 223 : 50 (^<aii. Crim. Cas. 213 ; 
Q. It. 44 K. B. 4 7().— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— A. 

o i. Commitment not in 

any criminal case under any Act of 
rarliameni of Canada.] — Petitioner was 
I'ouvieted, iu July & October, 1928, on 
cliargcH imder Intoxicating Liquor Act 
of Now Brunswick, & was committed to 
gaol in Y ork County, N.B. He ai)phed 
to a judge of this ct. for a jvrit of 
habeas corpus, alleging that, on be prior 
to Dec. 10, 19] 7, Canada Tcmporanco 
A(!t was In force in said county, that, 
oil that date, an Order m (Jouncil, 
passed pursuant to Statutes of Canada, 
1917, c. 30, became effective, suspend- 
ing the operation of the CanadaTemper- 
aiice Act in said county : that, at tlie 
time of the )>assing of said Order in 
Council, there was in force the New 
Brunswick Intoxicating Liquor Act, 
1910, rofeiTod to in said Order in Council 
ns being as restrictive as the (Canada 
Temperance Act : that, in 1927, New 
Brunswick Intoxicating Liquor Act, 
1927, c. 3, came into force, which 
repealed the 1910 Act, A was Jess 


restrictive than Canada Temperance 
Act ; A b(» contended that, as a result, 
the said suspension of the operation 
of Canada Temperance Act auto- 
matically ceased, be that Act laimo 
into force in said county, & that the 
oh dices for which ho was convicted & 
committed t,o gaol were offences 
against that Act & not against the 
ITiwiiicial Act : — Held : a judge of 
this ct. had no jurisdiction to issue 
the writ applied for, as tlie commit- 
ment was not “ in any enminai case 
under any Act of J*arliameiit. of 
Canada ” within Simremo Court Act, 
b. 57 . — Dohkuty r. UAWTiroHNE, 11929] 
1 1). L. IL 13(5 ; 50 Can. CTlm. Cas. 209 ; 
[1928] S. C. K. 559.— CAN. 

so. Right to apply to different jadges 
fruccess'lvely — KxtraMiion jwocecdxngs, J 
— 'J'he common law right to make 
sno^essivo applications to different 
judges for a writ of habeas corpus still 
exists with respect to extradition pro- 
ceedings. — Re O’CoNNOK, f 1.928] 1 

I). L. R. 588 ; [1928] 1 W. W. R. 05 ; 
49 Can. Crim. Cas. 151 ; 39 B. C. R. 
271.— CAN. 


PART V. SECT. 1 , SUB-SECT. 3.— A. 

601 iv. .] — Retd v , Dbaxe 

(1807), 4 P. R. 141.— CAN. 

601 V. Not granted wfiere de- 

tention lawful — Not available as means 
of aj)ptal.] — A writ of habeas corpus 
■v^l not issue where the accused Is 
lioiijg held in custody in virtue of a 
valid judgment of a ot. ha'ving jurls- 
<liction. It Is not intended & cannot 
1)0 used as a means of appeal. — 
llOWLET V, PiEUZE (1927), Q. R. 65 
S, C. 483.— CAN. 

601 vi. .] — Ex p, 

Boucher (Que.) (1928), 50 Can. Crim. 
Cas. 101. -CAN. 
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508. Add* Annoiatio)i8 : — An io {I ) Apld. Campbell 
V, Poliak, [1927] A. 0. 732. Generally, Refd. 
Eshugbayi Eleko v. Nigeria Governriient, 
[1928] A. 0. 459. 

553. Add* Annotation : — Refd. li. v* Brixion 
Prison, Ex p* Shure, [1926] 1 K. B. 127. 

554. Add. Annotations : — Consd. R, v* Brixton 
Prison, Ex p* Shure, [1926] 1 K* B. 127. 
Refd. R. V* Brixton Prison, Ex p* Perry, 
[1924] 1 K. B. 465. 

570. Add* Annotation: — Mentd. Everett v. Ryder 
(1926), 185 L. T. 302. 

585a. Form of summons.] — A summons 

taken out during the long vacation witli a 
view to obtaining a writ of habeas corpus to 
bring the body of appet. before the High Ct. 
shoiild require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
— R. V* Buixton l*msoN (Goveunor), Ex p. 
Shure, [1926] 1 K. B. 127 ; 95 L. J. K. B. 
361; 134 L. T. 317; 28 Cox, C. C. 126; 
[1926] B.&C. R. 1,1). C. 

601. Citations : — For “ sub nom. R. v* Home 
Secretary, Ex p* O’Brien, 39 T. L. R. 487, 
C. A. ; sub nom* Home Secretary v. O’Brien, 
Times, May 15, H. L.,’’ n^ad “ sub ‘nom* K. v. 
Secretary of State for Home Affairs, 
Ex p* O’Brien, [1923] 2 K. B. 361, C. A. ; 


sub nom* Secretary op State for Home 
AiiTairs V* O’Brien, [1923] A. C. 603, H. L.” 
Add. Annotation: — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 

611. Add. Annotaiioyis : — Consd. Eshugbayi Eleko 
V. Nigeria Government, [1928] A. C. 459. 
Refd. Secretary of State for Home Affairs v* 
O’Brien, [1923] A. C. 663. 

613a. May be made to successive Judges.] — Each 
judge of the High Ct-. established by Jud. 
Act, 1873 (c. 66), has jurisdiction to entertain 
an application for a writ of habeas corpus, in 
term time or in vacation, is bound to hear 
& determine the application on its merits, 
notwithstanding that' some other judge has 
already refused a similar application ; this 
principle applies in the case of the judges 
of the Supreme Ct. of Nigeria.—EsiiUGBAVr 
Eleko v. Nigeria Government (Adminis- 
tering Officer), [1928] A. C. 4.59 ; 97 

L. J. P. C:. 97 ; 1.39 L. T. 527 ; 44 T. L. R. 
682 ; 72 Sol. Jo. 452, P. C. 

656a. .] — Rudyard’s Case (1670), 2 V^ent. 

22 ; 86 JC. R. 286. 

Annotations: — Reid. R v WilkoH {17 (IH), 2 WIJh. 151; 
Wood’s Case (1771), 3 Wils. 172 ; IL v. Dumi (1840), 12 
Ad. & El. 509. 

660a. .] — Aswsuming that an order transferring 

a convict sentenced to x>enal servitude in 
Northern Ireland to an Engli.sh prison was 
not valid to justify the transfer bet;V\een the 
Irish the English prisons, it is a sudicient 
answer by the governor of the iOnglish prison, 


PART V. SECT. 1, SUB-SECT. 3.— 
B. (b). 

623 i. Where warrant primd fane 
valid.] — It. V. Wong Yuicm (1925), 44 
Cau. Criin. Cos. 338.— CAN. 

PART V. SECT. 1, SUB-SECT. 3.— C. 

552 iv. .]— Where 

iidcnor ct. is actiug its juris- 

diction, tlio superior ct. has no power, 
at cojuinon lau, to assume the function 
of au apT)ellai,(‘ ct. A; review its cou- 
oliislons by means of a writ of habeas 
corpus either with or without CLi'tioran. 
— Jie ClIIKKSE iMAfTOItATION A('T & 
IjEE Cuovv Ying (J92S), 19 (Ian. Crim. 
Cas. 108 ; 39 B. C. It. 322.— CAN. 

564 i. On uromid that 

decision uuainst irei{jJit of evidence .] — 
Application by w'ay of habeas corpus & 
certiorari in aid to (juash a (!orivicti(m 
made bv a police magistrate on a eliarge, 
under Excise Act, s. I SI, of iinlawlhil 
possession of spirits unlawfully niauu- 
faetured field : assuming that, the 
evidence bidore the magistrate might 
be exammed to determine its suflicicncy, 
the magistrate having had some evi- 
donee before him on w^hieli to liase his 
llndhig, the ct. was not justified in 
interfering with the conclusion or 
inference drawn by liim therefrom. — 
K. V. SciiARF (Man.), [1928J 3 W. W. 11. 
398.— CAN. 

657 i. Acting vrithout juris- 

diction — Magistrate.] — Ex p. Mohamet 
ALi (N. S.) (1919), 32 Can. Crim. Cas. 
05.— CAN. 

o. For “ 4 C. L. R. 101 read “ 4 
V. L. II. 101.’* 

T i. 1 — K. V. MooiiE, 

[1924] 3 W. W. R. 923.— CAN. 

6p. Where proceedings so irregular as 
to preclude fair trial.] — ^Accused dis- 
charged upon a writ of habeas corpus. — 
R. V. (Campbell (1921), 43 Can. Crim. 
Cas. 340. — CAN. 

SQ. Not decisions of court of record — 
County court judge^s criminal court .] — 
iEajp. MARTIN, [1927] 3 D. L. R. 1134 ; 
48 Can. Crim. Caa. 23 ; 60 O. L. R. 
577.— CAN. 

J.8." 


PART V. SECT. 1. SUB-SECT. 3.— 
D. (c). 

St. Person outside Prxtish India .] — 
Tile High Ct. can issue a wTit of habeas 
eorpiis lor the pmduction of a person 
outside Jliitisli India, providixl he is 
in t.bo custody, oi under th(‘ control, of 
a person within its jurisilirtiou.- ■ 

MAIIOMKPALLI APEABUX V. ISMAII-Tl 

ABI)ri.ALl tsi Saupau Syei»n\ Taiieu 
Saifuddin Mulla.ii Svmiou (1926), 
J. L. R. 50 Bom. 010. - IND. 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (b). 

sv. To court in another province - 
Conviction under Opium tl‘ Narcotic 
Drug Act, 1923 — Not vnthoiit good 
reason.] — R. v. .T lingo IjEE (No. 2), 

1 19271 1 W. W. R. 578 ; 47 Can. Crim. 
Cas. 255 ; 38 JL C. R. 313.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (c). 

695 v.- 1 — An application for 

habca.s cnrjius must bo suiiported by 
an alhdavit of prisoner, or an ailldavit 
showing tluit his atlidavit cannot be 
obtamed.— R. v. Mubiiell, 11924] 2 
D. L. R. 017 ; 40 Can. Crim. Cas. 298. 
—CAN. 

595 Vi. — -.] U. V. Lee (B. C.). 
[19201 3 W. W, Jl. 264.— CAN. 

599 ii a. -1" R. v. 

Mukkell, No. 595 v., ante. — CAN. 

599 ii b. N P. R. v. Banmti, [1920] 

1 D. L. R. 42t; 45 (^aii. Crim. Cas. 
75 ; 58 L. L. R. 105.— CAN. 

PART V. SECT. 1. SUB-SECT. 4.— 
A. (d). 

611 vi. — d — An appet. for 

a writ of habeas corpus is not at liberty 
to go from judge to judge of the 
Supi'cme Ct. in Ins quest of release. — 
Pe Loo Len (No. 2), |1924] 1 D. L. R. 
910 ; 1 W. W. R. 735 ; 41 Can. Crim. 
Cas. 388 ; 33 B. C. R. 213.— CAN. 

611 vii. .] — An appet. for 

a wi;it of habeas corpus whoso discharge 
is refused by one Judge, may make 
another application before another 

561 


judge, even of the same ct., on the 
same or on dilferent groumis, A' so on 
from judge to judge, eacii judge being 
unceiitrollcd bv the piuvious decisions. 
— ]{. V. CiEE Dew (No. 1), [1924] 3 D. 
L. it. 153 ; 2 W. W. 1?. 773 ; 42 Can. 
Crim. Cas. 188; 33 B. C. U. 521.— CAN. 

611 viii. . I — When an 

applicaUon for a writ of habeas cnrjm.s 
has Ikh n refused ou its merits by a 
judge of the Ct. of Iv. B. in Manitoba, 
the only ct. of original luusdiction m 
Manitoba in (luestiens of that kind, the 
application cannot be rimcwed before 
any other single judge. — R. r. Boman- 
(MiUK, [19241 3 D. L. R. 229; 2 

W. W R. 351 ; 42 C^an. Cnm. Ca->. 
231 ; 31 Mau. L. R. 371.— CAN. 

611 ix. .[ — Tlu' dismissal 

of a hutuas rorpii.s application or 
applications is pot a bar to the making 
of a new application for habeas corjms 
beloro tb(‘ same judge. — R. v. Iact, 
[1925] 2 W. W. R. 129 ; 43 Cau. Cnm. 
Cas. 393.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— B. 

sw. Older nisi — Notification of pro'^e- 
cutor if' magistrate not ncrcbsaru ] - 
R. V. Kuzyck, (19241 1 W. \V. R 
872 ; 42 Cau. Cnm. Cas. 144.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— C. (c). 

641 i. General rule — Originaf u nt.]- - 
There is nothing in King’s Beiieli 7 \et, 
or itules which expressly or implKxiJi 
Iirovides that a writ of haiuas roipus 
ill a oisil proceeding can be properly 
served by tlie deiiverv of a eopv - 
Buhhet.e v. Stonju: (Man.), [1928] 1 
W. W. JL 749.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 

C. (d). 

g i. — - 1 -WJiere a judge of 

the Ct. of Appeal grants a writ of 
haheus corpus. th<* Ct. id Ajipeal has 
the right to (juash the judge’s order if 
granted erroneously. — R. v. Roman- 
CHUK, [1924] 3 D. L. R. 229 ; 2 

W. W. R. 351 ; 42 Can. Cnm. Cas. 
231 ; 34 Man. L. R. 37/.— CAN. 
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io whom a rule nisi for a writ of habeas 
corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
<Aide, which is still current, & that he detains 
him under an order lawfully made by the 
Home Secretary. — B. v, Maidstone Prison 
(Governor), Ex p, Maguire, [1925J 2 K. B. 
265 ; 94 L. J. K. B. 679 ; 133 L. T. 710 ; 
89 J. P. 89 ; 41 T. L. B. 456, D. O. ; on 
appeal^ 95 L. J. K. B. 56, C. A. 

666. Add, Annotation : — As to (3) Consd. Eshug- 
bayi Eleko v, Nigeria Government, [1928] 
A. O. 459. 

682a. .] — Secretary op State for Home 

Affairs v. O’Brien, No. 801, post. 

760. Add. Annotation : — As io (2) Refd. Secretary 
of State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 

787. Add. Citation 17 Jur. 1163. 

792. Add. A^inoialions : — As io (1) Consd. Esliug- 
bayi Eleko v. Nigeria Government, [1928] 
A. C. 459. As io (2) Refd. Campbell v. l»ollak, 
[1927] A. C. 732. 

793. Add. Annotations : — Dlstd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 
Refd. G. V. G. (1928), 45 T. L. B. 7. Mentd. 
Green v. Gr(*en, [1929] P. 101. 

795. Add. Annotation : — Refd. B. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 710. 

797a. Person sentenced to penal servi- 

tude.] — Where, on an application for a wiit 
of habeas corpus, a Div. Ct. has held that a 
person sentenced to penal servitude by a ct. 
m Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies to the Ct. of 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter. — B. v. Maidstone 
Prison (Governor), Ex p. Maguire (1925), 


96 L. J. K. B. 66; 133 L. T. 710 ; 89 J. P. 
161 ; 41 T. L. B. 654 , 69 Sol. Jo. 691, 
C. A. 

800. Add. Annotation : — Mentd. B. v. Maidstone 
Prison, Ex p. Maguire, [1926] 2 K. B. 265. 

801. For the existing paragraph in original 
volume substitute as follows ; — 

From order declaring prisoner’s right to 
liberty — Order not directing discharge — Order 
of Court of Appeal — No appeal to House of 
Lords.] — No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct. ’s detention & his right to 
liberty, although the order does not direct 
his discharge. 

Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt, of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illeg^ as the Home Secretary had no 
power to order a person to be interned in the 
Irish Free State ; owing to a doubt 
whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Homo Secretary to the House of Lords 
was heard on the question of competency : — 
Held : notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal. — Secretary op 
State for Home Affairs v. O’Brien, [1923] 
A. 0. 603 ; 92 L. J. K. B. 830 ; 129 L. T. 
577 ; 87 J. P. 174 ; 39 T. L. B. 638 ; 67 


PART V. SECT. 1, SUB-SECT. 4.— 
D. (f) ii. 

726 V. — — .] — The ot. is on- 

titled, on «, halican corpus application , to 
receive altidavit ovidonco to show that 
tlio magistral e had no jurisdiction or 
lias excoodod his jurisdiction in con- 
victing appct. — 11. r. Montkmcjrko, 
111)24] 2 W. W. R. 250.— CAN. 

726 vi. .] — If, on nn appli- 

cation to make absolute an order h>r a 
writ of habeas corpus, no want or excess 
of jurisdiction appears on the face of 
the doenmonts filed with the return to 
the rule 7iisi. affidavits are admissible 
to establish such want or excess of 
jurisdiction, oven although they may 
directly contradict facts stated in the 
documents filed with such rotuni . — lie 
Oavtcnkit, 11920] N. Z. L. K. 755. — 
N.Z. 

PART V. SECT. 1, SUB-SECT. 4.— E. 

sx. Duty of court — To consider all 
evidence, records db prncecdinps takcn.\ 
— R. V. Page (1923), 41 Can. Crim. 
Cas. 59.— CAN. 

sa. S. r. lie Hillman (N. 8.). [1927] 
1 1). L. R. 726 ; 46 Can. Orlm. Cas. 
308.— CAN. 

sb. Findings oj fact - liight to 

quoition.] -~n. v. Hill (N. S.), [l929] 
1 D. L. R. 349 ; 50 Can. Ciiiu. ( as. 
319. CAN. 

sc. — — raise technical points- 

Extradition proc€cdinipt.-—^\\ivv the 
judge must look at the ovidciiee to 
ascertain whether the conditions of the 
exti*adition treaty it stitute have been 
fulfilled, it is not th(» duty of t he habeas 
(‘orpus judge to Inteirfero with the 
proceedings on moredy technical 


grounds. — Pc O’Connou. 11928] 1 

T>. L. R. .558 , 119281 1 W. W. R. 05 ; 
49 Chu. Criiii. Cas. 151 ; 39 R. C. R. 
271.- CAN. 

PART V. SECT. 1, SUB-SECT. 4.— G. 

788 i. Jie-arrest on same cause— 
IFarranf of commitment prematurely 
issued.]— Kx p. David (N. D.), 11928 1 
3 D. L. R. 237 ; 49 Can. Crim. Cas. 
381. -CAN. 

f (P. 26.9) i. Not where prisoner de- 
tained under warrant of arrest from 
another Province — J^’guhtg of arrest 
not questioned.] — lie, Netti.eton (B. C.), 
11928] 3 W. \V. R. 735.— CAN. 

g (Tl 269) i. (Jommitnamt for 

defautt of payment of fixie- Finx partly 
paid.] — Kx p. Whynot (N. S.), 11928) 
1 I). L. R. 528 ; 49 Can. Crim. Cas. 
155.— CAN. 

g (p. 269) ii. llnauilioriscd order 

as to costs.] — In making a conviction 
imder Liquor Act, 1925, 1924-25, c. 53. 
a Justice of the peace has no authority 
t.o order that the costs be paid to him 
& suc;h a provision in the conviction 
cannot lie treated as a nullity on an 
application for habeas corpus. — R. r. 
BAimiK, 11928] J W. W. R. 588; 50 
(Jan. C’lim. Cas. 318 ; 22 Sask. L. R. 
179. - CAN. 

se. Discretion of court.] — Ex p. 
Lkadley (N. S.) (1926), 46 Can. Crim. 
Cas. 298.- -CAN. 


PART V. SECT. 1. SUB-SECT. 4.— H. 

q i. .] — The Ct. of Appeal in 

British Columbia has no jurisdiction 
io hear on appeal from the refusal of 
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a judge to grant a writ of habeas 
corpus in aid of criminal matters. — 
R. V. McAdam. 11925] 4 D. L. R. 33 ; 
[1925] 3 W. W. R. 257 ; 44 Can. Crim. 
Cos. 155 ; 35 B. C. R. 1 08.— CAN. 

a i. Grounds for allourinp or 

refusi7ig.] — Pc Wood (N. S.), [1927] 4 
D. L. R. 537 ; 48 Can. Crim. Cas. 140. 

—CAN. 

798 V. .1 — When a judge 

or the full Ct. of K. B. has granted a 
writ of habeas corpus & discharged 
prisoner, there Is no appeal. — R. v. 
Romanchuk, [19241 3 D. L. R. 229 ; 
2 W. W. R. 351 ; 42 Can. Crim. Cas. 
231 . 34 Man. L. R. 371.— CAN. 

798 vi. — .1 — R. V. Dunn 

(N. B.), [1928] 3 D. L. R. 074 ; 50 
Can. Crim. Cas. 37. — CAN. 

Bg. Appeal from discrHixmary order 
as to cuhody of infa7its — Whether Court 
of A 2 )peal will interfere.] — lie Paisley 
(N. B.), [1928] 1 D. L. R. 403. — CAN. 

sh. 2'imc for — More than sixty days 
after date of jvdgnmit .] — On appeal to 
the Supremo Ot. of Canada in matters 
of habeas corims the first stop is the 
filing of- the case in appeal with the 
registrar. Judgment of the Ct. of 
Appeal in a habeas corpus proceeding 
was pronounced Nov. 13, 1888 ; notice 
of apixMil was immediately given, but 
t he COSO in appeal was not filed in the 
Supn*nui Ct. until Feb. 18, 1889: — 
Ifetd : tlio appeal was not brought 
witliiii sixty days from the date on 
which the judgment sought to be 
appealed from was pronounced, &. 
there w’as no jurisdiction to hear it. — 
Pc Smart (Ont.) (1889), 16 H. 0. R. 
390. -CAN. 
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Sol. Jo. 747 ; 21 L. G. R. 609 ; 27 Cox, C. C. 
406, H. L. ; previoua proceedings^ sub nom. 
R. V. Secbetaby op State for IIomb 


Affairs, Ex p. O’Brien, [1923] 2 K. B. 
301, C. A. 

Annotation : — Consd. Oampboll x\ Poliak, [11)27] A. C. 732. 


Part VI. — Mandamus. 


900, Add, Annotations : — As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 
345 ; Tate & Lyle v, L. & N. E. By. & 
L. M. & S. By. (1926), 43 T. L. R. 49; 
Sheffield Corpn. v, Liixford, Same v. Morrell, 
(1929] 2 K. B. 180. 

912. Add. Annotation: — Refd. A.-G. v. Denby, 
[1925] Ch. 596. 

926a. .]—Re Heward (1845), 2 Dow. & L. 

753 ; sifb nom. Be Heyward, 14 L. J. Q. B. 
113. 

968. Add. Annotation : — Apld. R. v. Harris, [1927] 
2 K. B. 587. 

1003. Add. Amwtaiion : — As to (3) Apld. It. v. 
L. C. C., Ex p. Swan A Edgar (1927) (1929), 
141 L. T. 590. 

1022. Add. Annotation : — Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

1066. Add. Citation : — sub nom. R. v. Poplar 
Borough Council, Ex p. Jx)ndon County 
Council, R. v. Poplar Borough Council, 
Ex p. Metropolitan Asylums Board, 2 
B. R. A. 810. 

1091. Add. Annotations: — Refd. R. Leicester 
JJ., Ex p. Allbrighton, [1927] 1 K. B. 557. 
Mentd. R. v. Bath Compensation Authority, 
[1925] 1 K. B. 685. 

1095. Add. Afinolation : — Mentd. Be Parlx'n- 
industrie Akts’ Api^lti. (J928), 16 R. P. C. 27J. 
1130. Add. Annotation : — Mentd. Harper v. 

Hedges, [1923] 2 K. B. 314, 

1141a. Income Tax Act, 1918 (c. 40), s. 125, 
Sched. A., No. V., rr. 7, 8 — Remedy by way 
of appeal.] — As a result of information dis- 
closed in connection with a claim t-o relief 
for the year 1920-21 under the above r. 8 


the Inspector of Taxes discovered that t)ie 
rents of certain properties had been increased 
during that year & that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments t<o income tax, Sched. 
A., were accordingly mad(j in respect of the 
tax undercharged, & tlie Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced tor 
purposes of collection under r. 7. Notice of 
ai)poal was given by the owners against the 
additional assessments & against the refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the appeals wiis postponed p(‘nding the 
decision of the ct. on rules nisi, which the 
owners had applied for A obtained, calling 
upon (a) the General Comrs. the Inspector 
of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments ; & (6) the Inspector of Taxes to show 
cause why writs of certiorari <& mandamus 
should not issue, quashing his refusal to 
certify the claim under r. 8, &. (somrnanding 
him to furnish the requisite certilicate in 
connection with the claim : — Ile/d : dis- 
charging the rules nisi, the General Oomrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for appealing against the 
additional assessments tVe against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorari would 


PART V. SECT. 1. SUB-SECT. 4.— I. 

g i. Not aaainst informant — Nox^a 
Scotia Judicature Act.] — Itr Brown, 
[1928] 3 D. L. H. 234 ; 49 Crd. Crun. 
Gas. 402 ; 60 N. S. H. 76.— CAN. 

■m. When not given — Appliculion of 
Crown Costs Act.] — II. v. Trn China- 
men (1924), 34 B. C. 11. 349.— CAN. 

PART VI. SECT. 1, SUB-SECT. 2- 

895 iv. .] — The grautiiig or 

refusal of a mandamiiH is a matter of 
discretion. — lie Pionkeu Savings & 
fiOAN SociETV, Re Registrar of 
Companies, [1928] 1 D. L. R. 830; 
11928] 1 W. W. R. 361 ; 39 B. C. R. 
372.— CAN. 

896 V. Where order not for jnMic 

benefit.] — Peterson r. Montreal 
(1928), 31 Q. P. R. 164.— CAN. 

PART VI. SECT. 1, SUB-SECT. 3.— A. 

919 i. Writ sought for ulterior motive 
— To satisfy personal enmity db spite — 
Mandamus refused.] — Ex p. Swim 
(1921), 49 N. B. R. 207.— CAN. 

919 ii. .] — Applts. seek a man- 
damus to compel resp. municipality 
to accept payment by a third party 
of an alleged debt of its secretary - 
treasurer : — Held : applts. could not suc- 


ceed, as they had failed to bring their 
wittiin iiic terms of Article 
1141 C.(y. or to ostahlisli ageiicy of 
sucii third T»arty in making tlic pav- 
ment for the alleged debtor. On the 
first jioint, the debt of the secretary - 
treasurer was not admitted by resp. 
& was c*ven eont.<*sted by the former ; 
it could not then ho said that the pay- 
ment was “ for the udvaiittige of the 
d(5l)tor.” On the H(»eond point, the 
evidence showed that the payment by 
the tiilrd iiarty was not made by him 
as agent of iht) debtor but on Ids own 
behalf. -Perron r. Corporation du 
Village nu SArRE-CcEiTR he Jesus, 
[1929] 1 D. L. R. 197 ; [1928] S. G. R. 
326.— CAN. 

PART VI. SECT. 1. SUB-SECT. 3.— 
B. (b). 

949 ii. .] — ^An application for a 

mandamus was dismissed, where it was 
an attempt to secure the performance 
of an alleged privatt) right by a public 
body. & not to secure the performance 
of any public duty. — K. (Bui’T4EH) v. 
Navan Urban District Council, 
[1926] I. R. 92, 4C6.— IR. 

PART VI. SECT. 1, SUB-SECT. 8.— C. 

954 vi. .] — Before a mandatory 
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orde-r nan be obtained, iippct. must 
show tliat he has some specific right m 
law to enforce the duty, performariee 
of which ho a><ks the aid of tht' cL. to 
compel. — Re Wathon & Co no uro 
Town, [1921] 4 D. L. R. 459 ; 55 

O L. R. 531.— CAN. 

954 vii. — — .1 — R. V. ItlOGISTRAR OF 
Titles, Ex p. Moss. [1928] V. L. j;. 
411 ; 49 A. L. T. 275 ; [1928] Argus 
L. R. 293.— AUS. 

PART VI. SECT. 1, SUB-SECT. 3. 

E. (a). 

1004 vill. .] — CoNDS V. Kahota, 

[1925] 3 D. L. 11. 376 , [1925J 2 

\V. W. R. 620.— CAN. 

PART VI. SECT. 1, SUB-SECT. 3.— 

F. (a). 

1038 iv. .] — All appliealAon for 

a mandamus was disimssed, vvliere 
appets. had an adequate altcruaUvo 
remedy. — R. (Johannesson) r. Car- 
tier Rural Munkuj'aliti. [1922] 2 
W W. R. 670; 68 D. L. R. 741.— 
CAN. 

1038 V. ] —A mandamus is 

not avaiiable if auoUii'r remedy is 
given hr statute. — Re Viking Muni- 
cipal Hospital District No. 10, 
[1923] 4 D. L. R. 1123.— CAN. 
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not Jie. — R. V, Kingslanp Parish Inspector 

OF U'AXES, j£x 7?. I*EARSON, KiNGSLAND 
ll^STA'J’E, U. V. KiNGSLAND PARISH INCOME 

'J’ax Comrs. Inspector op Taxes (1922), 
S Tax (Jas. 827. 

AvnotaiUm Refd. II. r. Swansea Income Tax Domra., Ex p. 

EiDjlisL Crown Spelter Co., [11^251 2 K. li. 260. 

1150. Ad(L Anvoiatio?}^ : — Consd. (Mark v. Epsom 
K. 1). C., [19291 1 Ch. 287. Refd. J»hiJlips 
Rritannin, JIvgionic Laundry (Jo., [1928] 2 

K. R. 882. 

1152. Add, Amiotution : — Refd. R. v, Lancashire 
JJ., Ex p, Tyrer, [1925] 1 K. B. 200. 

1156. Add. Anyioiatioiis : — Aa to (1) Apld. R. v. 

L. (J. (J., Ex p. Swan & Edpfar (1927) 
(1929), 14 1 L. T. 590. Goicrally, Mentd. Huy- 
ton & Roby Gas Co. v. Liverpool Corpn. 
(1925), 42 T. L. R. 110. 

1181. Add, Annotaikms : — Mentd. R. v. Labour 
Minister, 119211 2 K.B 210; L. & N. E. Ry. 
V. Easin^ton Union Assmt. Com. & Easiricfton- 
with-Thorpo Parish Council (1925), 95 L. J. 
K. B. 255 ; R. v. Swansea Inctjme I'ax 
Comrs., E,n p, Ihijjlish Crown Spelter Co., 
[1925] 2 K. B. 250; R. v. St. Marylehonc 
Income Tax Comrs., Ex S(;lilesingev (1928), 
13 Tax ('as. 710. 

1182. Add. Anytniations — Mentd. Barber v. Chud- 
ley (1922), 92 L. J. K. B. 711 ; Tie llummel- 
tenbej'g, Bealty v. Londtui Spiritualistic; 
Alliance, [19231 1 Ch. 237 ; Jackson v. Voss, 
11923] 2 K. B. 357; Re Ludlow, Bence- 
Jones r. A.-G. (1923), 93 li. J. (Jh. 30; Rc 
Sbakesp(.*are Mennulal Trust, Lvtton v, A.-G., 
[1923] 2 Ch. 398; A.-G. v. National Pro- 
Mncial Bank, [1924 | A. C. 202; Brighton 
College V. Marriott No. 1 (1924), 09 Sol. .7o. 
229 ; V(‘]’ge v. Somerville, [1924 | A. C. 490 ; 
BrigJiton College* v, Marriott, [1925] 1 K. B. 
312 ; (Hi(‘sterjnan v. F(‘deral Taxation C'omr. 
(1925), 12 T. L. R. 121 ; Rr Gray, Todd v. 
Taylor, 11925J (li. 302; R. r. Income Tax 
Special (Jomrs., Ex p. Ilea din asters’ Con- 
ference, Same r. Saiiu*, Ex 'p. Iri<;orporatod 
Assocn. ol Prc'pai’atory Schools (1925), 41 
OMj. R. 051 ; 1. R. Comrs. r. Falkirk Temper- 
ance Cafe Trust (1920), 11 Tax Cas. 353; 
1. R. Comrs. v Cllasgow Musical F<*stival 
Assocn. (1920), 11 Tax C^as. 154; I. R. Comrs. 
V. l\^eb]es,shire Nursing Assocn. (1920), 11 Tax 


Cas. 335 ; Jackson’s Trustees v. Lord Advocate 
(1920), 10 Tax Cas. 4:60; Martin v. Lowry, 
Martin v. I. R. Comrs., [1920] 1 K. B. 
550 ; Scottish Woollen Technical College, 
Galashiels v. I. R. Comrs. (1926), 11 Tax Cas. 
139; I. R. Comrs. v, Yorkshire Agricultural 
Soc. (1927), 44 T. L. R. 59; Re Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283 ; 
General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 
Coimcil V. I. R. Comrs. (1928), 97 L. J. K. B. 
578 ; Geologists’ Assocn. v. I. R. Comrs. 
(1928), 11 Tax Cas. 271 ; ^Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142 ; Rc Grovc-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 557. 

1185. Add. Annoiatioyis : — As to (2) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Dio(;ese Chancellor, [1923] P. 38. 
Oeyicrally^ Refd. R. v. North, Ex p, Oakey 
(1920), 43 T. L. R. 60. 

1186. Add, Annotation: — Consd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

1213. Add, Annotation Port of London 

Authority v, I. R. Comrs. (1919), 12 Tax Cas. 

122 . 

1217. Add, Annotations : — Refd. R. v, Roberts, 
Ex p. ScuiT, [1924] 2 K. B. 095 ; Roberts v. 
Hopwood, 1 1925] A. C. 578 ; Short v. Poole 
Corpn. (1925), 42 ’J\ L. R. 107. Mentd. Sadler 
V, Shchield (Jorpn., Dyson v. Sliollicld Corpn., 
[19241 1 Ch. 483. 

1219. Add, Annolaliori : — Refd. Short v. Poole 
Corim., (19201 ^'h. 00. 

1221. Add, Citalions: — 3 Nev. & M. K. B. 802 ; 
3 L. J. M. C. 117. 

1225. Add. Citalions :—[i L. T. O. S. 180; 8 
J. P. 602. 

1228. Add. Citation : — suh norn. R. v. Lekjester, 
Deputies op Freemen, 15 Q. B. 071 ; 117 
E. R. 013. 

Add. Annotations : — Folld. R. v. Monmouth 
(Vu'pn., R. V. Bolton Corpn. (1870), L. R. 5 
(i. B. 251. Refd. Ex p. Poriingell, [1892] 1 
(^. B. 15 ; R. V. Somerset .TJ. (1900), 10 
T. L. R. 100. Mentd. R. v. Pawh'tt (1873), 
Ji. R. 8 (^ B. 491. 


PART VI. SECT. 1. SUB-SECT. 4.— A. 

1157 iv. .] — A maii- 

(lunniH lies afrsnnsl a imiiihtor of tlie 
('ronn 1(» the clisuiurRe of a 

(iul.\ laid liini in flic intcrchl, of 

tJi(‘ - r. PKl{Ku^ (11)27), 

g li 11 K. 11. 1 SI. —CAN. 

a I. Jiicoinr Ta.i (Uunmisshmcr - To 
perjorni <i <hs<‘i'<ti<niar}/ aci \ — livid: 
inasiuiul) a?, Spoeila* licliof Act. h. 4.‘>, 
did m»t t,o this Ili^di Ct. it lias no 

power to iHMK' a niandainu,-. direetin^f 
tho Ineoine 'Tax Conir. to <lo Mliut 
the Act. «:ives Imn a discretion to do. — 
Mohammad I’ \iHj>-]\lon ammad Shafj 
r. Laiiokf LseoMF '1 'a\ Comk. (11)27), 
i. L. K. i) Lah. ;U7. -IND. 

a ii. 7'o staff cits( on ponifs of law 

114)1 raised at hranna. I — Held where an 
as&eaKe(‘ seeks for a luandumus from the 
Iljprb C't. a«:ainst tho Donir. of Income 
Tax rciinirini? him to state a case on 
points of hn\ dilferent trom those lie 
liad urK-ed hefoK* tlie C'oinr. to stale a 
case, his ap]»]icutioii eaimot In- enter- 
tained.— A. K. A. (\ 1’. V. ('IIFTIA Mt 
(Fjiim) V. Tncomk Tax Comp. (JS)2S), 
1. L. It. « Itan. lj)2.— IND. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (b). 

n i. Architects Registration 


Board ]— hcio an ai»|)Ilc.itioii hy 
resp. lor rcfoslration as an architect 
hud hoen lefiiscd by the abu\c Hoard : 
--livid: niamianms would not lie 
din'd )im the Hoard to register resp. — 
Auf 'FI rriocTS 1 {imhstiiation! Hoakd of 
V icToitiA r. ITutcihson, [11)2.61 V. L. It. 
1S).6 ; 36 C. L. It. 404 ; .‘U Alta. L. It. 
93.— AUS, 


PART VI. SECT. 1. SUB-SECT. 5.— 
A. (d). 

1221 vii. — - — Not to hear with- 
out its jurisdictioii.] — It. v. Hpinda, 
11924] 3 D. L. R. 1092 ; 57 N. 8. 11. 
323.— CAN. 

1221 viii. I ricriminal matter .] — 

'riie 8ni>reme Ct. of Ontario has juns- 
didion to mandamus a county ot. 
judge’s crmiinal et. to try, according to 
the jiroccdurc of CTriinmal Code, s. B27, 
a peroon against >vhom an indictment 
has been found by a grand jury for the 
county. The fact that no rules have 
iH'oii made as to the issue of a man- 
damus in a criminal matter does not 
pi'ocliide tho Supremo Ct. from 
excreitiirig it« full powers. — A.-G. for 
Ontario v. Daly, [1924] A, C. 1011 ; 
94 L. J. P. C. 21 ; 132 L. T. 210 ; 40 
T. L. R. 814.— CAN. 


PART VI. SECT. 1, SUB-SECT. 6.— 
A. (e). 

c i, .] — The Supremo Ct. of 

Ontario has jurisdiction to grant a 
maudamiiB to a judge of a division ct. 
to hear an ajipeal from a conviction of 
deft., by a police magistrate, of an 
olTence contrary to Inland Revenue 
Act, 190C, B. 180 (f). — R. V. Srr.lRS 
(1924), 66 O. L. ii. 290.— CAN. 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (g). 

1237 ii. .] — Re Holland 

(1875), 37 U. C, R. 214.— CAN. 


PART VI. SECT. 1, SUB-SECT. 5,— 
A. (h). 

sp. To sign record of acquittal — 
After retirement of judge .] — A retired 
judge of a county ct. criminal ct. can- 
not bo compelled by mandamuK to 
sign a record of acquittal for lack of 
jurisdiction, after a long interval of 
time. If there is any right to have the 
record signed, tho only competent 
Iiorson is the present judge . — Re Hall 
(1922), 38 Can. Grim. Cas. 55.— CAN. 


PART VL SECT. 1, SUB-SECT. 5.— B. 
1270 iv. Not where dismissal 


564 



Vol. XVI.— Crown Practice. Cases 1293—1847. 


1293. Add, Annotation : — 'Generally , Mentd. Hes- 
keth V. Birmingham Corpn. [19241 1 K. B. 
260. 

1306. Add, Annotations : — Mentd. R. v. Labour 
Minister, [1924] 2 K. B. 210 ; L. &; N. E. Ry. 

V. Easington Union Assmt. C'om. & Easington 
with-Thorpe Parish Council (1925), 95 L. .1. 
K. B. 255 ; R. v. 8t. Mai’vlobone Inconu' Tax 
Cornrs., Bx p. Sclilesingcr (1928), 13 Tax Cas. 
746. 

1308. Add, Annotation : — Refd. Reigate Oorpn. v. 
Surrey County Council, [1928] Ch. 359. 

1317. Add. AnyioLalUm : — Refd. Brown Da.gcn- 
liain U. C., [19291 1 K. B. 737. 

1323. Add, Annotation : — Refd. Everett v, 
GriOiths, [1924] 1 K. B. 941. 

1337. Add, Annotation : — Refd. Everett v, 
Griffiths, [1924] 1 Iv. B. 941. 

1375. Add. Annotation : — M.v to (2) Apld. It. v. 
Ij. C. C., Fx p. Swan A Edgar (1927) (1929), 
111 L. T. 590. 

1433a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 

for use of court.] — Practice Note, [1926] 

W. N. 308. 

1457. Add. Annotation .-—Mentd. Bowker v. Wood- 


rofCe, Bowker r. Premier Drug Co., [1928] 1 
K.B. 217. 

1466a. Cross-examination of deponent — When 

ordered Only in very special circumstances.] 
— It. V. Kent J.T., Ex p. Smith, [1928] W. N. 
137, D. C. 

1486a. .] — It. r. Hancock, Aldeiiman 

OF North West Ward op Borough op 
Poole (1839), 3 .7. P. 723. 

1524. Add. A71 notation : — Mentd. Leconficld v, 
Thorne] y, [1926] A. C. 10. 

1736. Add. Ayinotations : — Refd. R. v. Cory, [1927] 
1 Iv B. 810. Mentd. Grifliths V. Studebakers, 
[1921] 1 K. B. 102. 

1740. Add. Citation :~-2 B. R. A. 639. 

1749a. .]-~R. V. Vayle (ISil), 8 J. P. 

.To. 212. 

1809. Add. Annotations: --'Reid. He Letters Patent 
No. 139,207, He Carbonit Akt., (1924] 2 Cli. 
.53; Swift r. Board of Trade, [1926] 2 K. B. 
131. 

1810. Add. Annotations : ~ Generally, Mentd. I. R. 

Comrs. V. Burrell, [1921] 2 K. B. 52 ; Herbej-t 
V. 1. It. Cornrs., I. It. Couirs. r. JIerbi*rt 
(1925), 9 Tax Cas. 593 ; Daw v. J. ]t. ('ornrs., 
Huff-l Hinbar v. I. It. (\)inrs. n92S), 1[ Tnx 
Cas. 58; 1. K. (\)nirs. v. Jl.ovlev. |192S| 

] K. B. 578. 


Part VII. — Quo Warranto. 


1837. Add. Amioiaiio7is : — Refd. Metcalfe v. Boyce, 
[1927] 1 K. B. 758 ; Bournemoutli-Swanag«' 
Motor Itoad Perry Co. v. Harvey, [1929 1 
1 OJl 686. Mentd. La^zell v. Thoiiipsoii 
(1926), 43 T. Ti. H. 58. 


1846. Add. Aymotalion : — Refd. lOverett r. 
Grifliths, [1924] 1 K. B. 911. 

1847. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 


justifu’d.] — He Monaciian (1U24), 57 
N. 8. 11. 212.— CAN. 

1270 V. .] — Adams llrvKit 

Lumber Co. v. Kamlooi'S Sawmills, 
J.T1>. (1021), 70 1). L. ]l. 8G3 ; 30 

B. C. It. 351.— CAN. 

PART VI. SECT. 1, SUB-SECT. 6. D. 

1292 i. General rule -Bill pendtna 
to repeal Act.] — WIkjd' a dul y is iiiipoHed 
upon a local authority to carry out- 
an Act, the fact that a bill has been 
introduced to roiieal that Aid does not 
justify tho local authority in rerusiiig 
to carry out the duty, tc niandiiiuus 
lies to compel performance. — It. r. 
Raiumines Urban District Council, 
11928J I. R. 260.— IR. 

1294 u. .J— Health Act. 1919, 

s. 147, gives the Cominission of Public 
Health power to order a municipal 
council to combine with other councils 
in providing, equipping maintaiiiiiig 
a common hospital. On tho refusal 
by a council to obey such an order the 
Commission obtained an order nini 
for the issue of a writ of niaiidumus : — 
Held : whore tho issue of a writ is 
obligatory under tho statute, vagucuess 
in the order sought to bo enforced is 
immaterial & the writ must issue. — 
R. V. KOCnESTERSHIRE COUNCIL, Kv Jl. 

Public Health Commission, [1928J 
V. L. R. 492 ; [1928] Argus L. R. 315. 

— AUS. 

PART VI. SECT. 1. SUB-SECT. 6.— E. 

e i. To register transfer.] —B. v. 

Registrar of Titles, Ex p. Moas, 
[19281 V. L. R. 411 ; 49 A. L. T. 275 ; 
[1928] Argus L. R. 293.— AUS. 

sr. Municipal council — Imposing coU' 


diiions 1o permf'isum to erect petrol 
pump outside legit unate scojh' oJ couru'irs 
funct tons.]- ~IJ eld : a niaiulamus should 
he granted . — Hi Randwiciv Munkmi’AL 
CouNcii., Ex p. Bowser (‘o. (1927), 
27 S. B. N. S. W. 209 ; 41 N. S. W. 
W. N. 57.— AUS. 

St. Manor — lit fusing to put, motion to 
mtttuK!.] — R. r. Foll\, Ex p. Miller, 
[192SI V. L. R. 1. -AUS. 

PART VI. SECT. 2. 

1326 iv. .] — Castleman 

V. Johnson, [1921] 3 W. W. R. 830; 
70 D. L. R. 862 ; 30 B. C. R. 354.— 

CAN. 

PART VI. SECT. 3. 

1341 i. When action for mandamus 
pendi ng .] — An mtcTJoeutory mandamuB 
should not be granted, unless it cau be 
shown that i>ltf. will nutter injury hy 
waiting for tlio n'sult of tho trial. 
Proof of the claim for damages is not 
a condition precedent to th(‘ granting 
of an Interlocutory iiiandaniuH. — 
Ridings r. Elmhurst School Trus- 
tees (Sask.), [19261 4 D. L. K. 81 ; 
[1926] 2 W. W. R. 752.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— 
A. (a). 

1350 i. Necessary parties — Man- 
damus against municipal corporation.] 
— In mandamus proceedings agamst a 
mumcipal corpn. it is the better 
practice to make parties to the pro- 
ceedings tho members of council & 
oilicers whoso alleged delimiueucies 
are involved. — R. (Read) v. Pe.mbina 
Municipal Dtstoict No. 552, [1922] 
3 W. W. R. 857 ; 70 D. L. R. 569.— 
CAN. 


PART VII. SECT. 2. 

1840 i. Discretion of court — Court 
hound to eonsiilrr alt circumstances.] — 
On application for a guo warranto, t[i(5 
et. will eoriKidrr whellKU* in all the 
ejrcutnstane('s tlie j)nh[u intiuest calls 
for the exei’cisi' of its diherel,ion in 
lavnur of a]»i»et. — R. (Boudrot) r. 
.loiiNSTuN. 119231 2 D. L. R. 278 ; 56 
N. S. R. 21 J.- -CAN. 

1840 ii. .1 — Where an 

application for guo wairanto is iruuh' to 
the (;t. of K. B., the gi anting or with- 
holding of leave is in tlie discretion of 
tlie et., 6c the discretion ouglit to be 
exercised upon a scuiud consideration 
of tile particular (incumsiances of ivieli 
ease. — R. (Matiieson) r. JIubeu, [ I 924] 
2 I). L. R. 905 , 2 W. W. IL. 596.— 
CAN. 

PART VII. SECT. 3, SUB-SECT. 1.— 
A. (d). 

1871 iii. .1 — An apiilie.ilion for 

a quo warranto, to tpst the \alidity of 
the appoiutm{ 3 iit of an inspector, on the 
ground that tlie appoiutnu'iil was 
illegal because tliere ^^UH already an 
inspector in olllee, was disimsH'd, as 
tho mimiclpality bad powei to aj)|)oint 
" one or more inspect oi’m.” — R. v . 
Tiiirault (1926), 59 N. S. R. 93. — 
CAN. 

PART VII. SECT. 3, SUB-SECT. 1.— F. 

sv. Failure to post name of 

candidate.]— \\ hove alt<‘i being legally 
nominated as a tjouneillor for a rural 
iiiumeipaiilv. a i-iiudidatt‘ informs tho 
clerk cX ret iirniiig otlieer tliat ho is 
considering witbdrawing, but docs not 
withdraw, the n'luriiing offleer does 
not post Ins name as one of tho 
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Cases 1852— 2142s. English and Empire Digest Supplement, 


1852. Add. Annotation : — Refd. Brown v, Dagen- 
ham U. C., [1929] 1 K. B. 737. 


1952. Add. Annoiafion : — 
Griffiths, [1924] 1 K. B. 

Refd. 

941. 

Everett 

V. 

1954. Add. A V notation : — 
Griffiths, [1924] 1 K. B. 

Refd. 

941. 

Everett 

V. 

2007. Add. Annotation : — Refd. 
Griffiths, [1924] 1 K. B. 941. 

Everett 

V. 


2029. Add. Annotation : — Mentd. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 


2034. Add. Annotation : — Mentd. Leconfield v. 
Thomely (1926), 89 J. P. 199. 

2046a. Reference to statutory & other orders 

& to private & local Acts — Duty to supply 
copies for use of court.] — Practice Note, 
[1926] W. N. 308. 

2084. Add. Annotation : — Mentd. Westminster 
Oorpn. V. Armstrong, [1929] 2 K. B. 461. 

2098. Add. Annotation : — Apld. R. v. L. C. C., 
Ex p.. Swan & Edgar (1927) (1929), 141 
L. T. 690. 


Part VIII.- 

2110. Add. AnnotaHons : — Refd. St. Magnus, etc. 
P.arochial Church Council v. London Diocese 
Chancellor, [1923] P. 38 ; Hunter v. Stad- 
tiscihe Hochseefischerei Gemeinnutzige Ge- 
sellschaft (1926), 133 L. T 488; Mansfield v. 
Robinson, [1928] 2 K. B. 363. 

2112. Add. Annotation: — As to (1) Refd. St* 
Magnus, etc. Parochial Church Council v- 
London Diocese Chancellor, [1923] P. 38. 
2121. Add. Annotation : — As to (2) Folld. R. v. 
North, Ex p. Oakey (1926), 43 T. 1.. R. 60. 

2128. Add. Annotations : — Mentd. R v. Electricity 
Comrs., Ex p. Yorkshire Eh'c-tric Power Co. 
(1927), 138 L. 'r. 236 ; R. r. St. Marylebone 
Jncoine Tax (’oTnrss., Ex p. Schlesinger (1928), 
13 Tfix Cas. 746. 

2129. Add, Annotations : — Apld. St. Magnus, etc. 
Parochial Church Council v. T>ondon Diocese 
Chancellor. [1923] P. 38. Refd. R. v. North, 
Exp, Oakey (1926), 43 T. L. R. 60. 

2130. Add. Annotations : — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 


Prohibition. 

Committee Co. (1920), [1924] 1 K. B. 171 ; 
R. V. Powell, Ex p. Camden, [1925] 1 K. B. 
641. 

2132. Add. Annotations : — Consd. R. v. Swansea 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [1926] 2 K. B. 260 ; R. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. Refd. R. v. 
Electricity Comrs., Ex p, London Electricity 
Joint Committee Co. (1920). (1924] 1 K. B. 
171 ; Dennerley Prestwich U. D. C. (1929), 
141L. T. 602. 

2132a. .] — R. V. Kingsland 

Parish, Inspector op Taxes, Ex p. Pear- 
son, Kingsland Estate, R. v. Kingsland 
Parish Income Tax Comrs. & Inspector 
OP Taxes, No. 1141a, ante. 

2138. Add. Annotation : — Mentd. R. v. Labour 
Minister, [1924] 2 K. B. 210. 

2142a. .] — A writ of prohibition will not lie 

to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 


iiomiiKHJB but doolares another eandi- 
da.te cloot<*d by acclamation, u quo 
warranto i»rooeodJr)pr 18 the correct 
method for teHtingr tbo latter’s ritfht 
to the othce.- 'R. (Maokay) v. Good, 
11922] 1 W. W. 11. 712 ; UG V. L. 11. 
763.— CAN. 

sw. Disqualification of candi- 

date.] — Where a person olcctAjd to a 
municipal otflee is at the time of hia 
elootiou disqualiflod for election, the 
olootlon can only bo attacked by an 
election petition ; but whorti ho is 
disqualllled from holding nmniolpal 
offloe bis case comes under the catA'gory 
of continuing disqualihcatJons which 
alTord good ground for a proceeding by 
q-ao warranto. — R. (NuTrALL) v. Bkown 
11923] 2 W. W. R. 611 ; 33 Man. L. R. 
18 4.-^ AN. 

gj 5 , Statutory remedy mml- 

nhlc.] — The remedy by qiut warranto is 
not excluded by another statutory 
remedy, unless the Legislature has so 
declared expressly or by necessary 
implication. — li. (Me Arthur) v. May- 
cocK, [1924] 4 D. L. R. 1222 ; 3 

W. W. R. 540.— CAN. 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (0). 

1958 iii. .] — R. v. Adams 

(1860), 1 0. L. Ch. 203.— CAN. 

1969 i. What is acquiescence .] — 
Aoquiosocnce by a relator in the 
alleged offence, to bo fatal, must be 
ac.quiescenoe at the time the alleged 
offence is committed. The subsequent 
conduct of a I'elator in agreeing to 
oyerlook the equal alleged guilt of 
others docs not constitute disqualify- 
ing acQuioBceiico. — R. (Mathkson) v. 
Ruber. [1924] 2 D. L. R. 905 ; 2 
W W. R. 596.— CAN. 


PART VII. SECT. 4, SUB-SECT. 3. 

1990 i. Effect of delay.] — Unneces- 
sary delay in making an application 
for a rule nisi for quo warranto is a bar 
to that remedy. A delay from Oct. 
to Apr., the ot. having sat twice 
in the meantime, is a delay of such 
length. — lie Grosman & MoIjEod’s, 
Election, Ex p. Howard (1022), 70 
D. L. R. 589.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— C. 

2017 i. Acceptance of office — Accept- 
ance or acting in office need not be 
stated .] — R. V. Stephenson (1851), l 
C. L. Ch. 270.- CAN. 

PART VII. SECT. 6. 

1 i. .] — R. (McArthur) v. 

Douokt, [1024] 3 D. L. R. 812.— CAN. 

sb. Defence — Failure to aruncer objec- 
tion — Is admission of truth of olfjection.] 
—R. V. Scoi'T (1861), 2 C. L. Ch. 98.— 
CAN. 

sc. Service of notice of motion — -Time 
for — Mistake as to day of week subse- 
sequently arrwnded .] — K. v. Ponsford 
(1902), 3 O. L. R. 410 ; 22 C. L. T. 
146 ; 1 O. W. R. 645.— CAN. 

PART VIII. SECT. 1. 

2109 I, Whether grantable ex debiio 
justUicB — On excess or want of juris- 
diction — Apparent from proceeaings.y— 
Where want of jurlsdlctfon is apparent 
on the face ot the proceedings a stranger 
is entitled to a writ of prohibition, ex 
debito justitice . — R. v. Kntyett (1928), 
22 Q, J. P. 138.— AUS. 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

t i. Proof of interest .] — 

R. V. McKenzie (1851), 2 C. L. Ch. 36. 

—CAN. 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (b). 

oi. .] — R. (Matheson) V. 

Huber, [1924] 2 D. L. R. 905; 2 
W. W. R. 596.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— A. 

ta. Necessity for — Thai motion 
made at instance of rdaior,] — On a 
motion for a quo warranto, an a^davit 
stating that the motion is made at 
the instance of the relator must be 
Hied before the service of the notice 
of motion or petition, & where it has 
not been so filed tho motion will fall. 
— R. (Mackat) t>. Good, [1922] 1 
W. W. R. 712 ; 66 D. L. K. 763.- 
CAN. 


PART VIII. SECT. 2. 

hi. .] — Minister 

FOR Labour & Industry (N. S. W.) 
V. Mutual Life & Citizens Assurance 
Co., Ltd. (1922), 30 C. L. R. 488 ; 28 
Aigus L. R. 262 : 22 S. R. N. S. W. 
610 ; .39 N. S W. W. N. 94 ; (1922), 
N. S. W. Ind. Arbn. Cos. 20.— AUS. 


PART VIII. SECT. 4, SUB-SECT. 1. 

a i. Interference with discretion 

of judge.] — Exp. Borg (1928), 28 S, R. 
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order for pa^nnent of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ. — 
B. V. Norfolk JJ., Ex p. Davidson (1925), 
69 Sol. Jo. 658, D. 0. 

2149a. — — .] — Appcts. having obtained a rule for 
a writ to proldbit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax : — Held : prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction. — R. v, Swansea Income 
Tax Comrs., Ex p, English Crown Spelter 
Co., [1925] 2 K. B. 260 ; 94 L. J. K. B. 718 ; 
133 L. T. 143 ; 41 T. L. R. 606 ; 9 Tax Cas. 
487 ; svb nom. B. v. Income Tax General 
Comrs., Ex p. English Crown Spelter Co., 
Ltd., 69 Sol. Jo. 606. 

2168. Add, Annotation : — Apprvd. B. v. North, 
Ex p, Oakey, [1927] 1 K. B. 491. 

2185. Add. Annotations : — Mentd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 138 L. T. 230 ; R. v. St. Marylebone 
Income Tax Comrs., Ex p. Schlesinger (1928), 
13 Tax Cas. 746. 

2187a. .] — In the case of the misinterpreta- 

tion of an Act by an inferior ct., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its jurisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proceedings in the 
inferior ct., alleged the grounds for a contrary 
interpretation of the Act on which ho applies 
for the prohibition, & that the inferior ct. has 
proceeded notwithstanding such allegation. — 
Home v. Camden (Earl) (1796), 6 Bro. Pari. 
Cas. 203 ; 2 Hy. Bl. 533 ; 126 E. R. 687 ; 
affg. S. C. svb nom, Camden (Lord) v. Home 
(1791), 4 Term Rep. 382. 

Annotations: — Consd. Gould v. Capper (1804), 5 East, 345. 
Distd. Wadsworth v. Hpain (1851), 17 Q. 13. 171. Apld. 
H. V. Greenwich County Court Jud*fe (1888), 00 L. T. 248. 
Befd. Qare v, Gapper (1803), 3 East, 472 ; Veley v. Burdor 
(1841), 12 Ad. & El. 265; Re Appledore Commutation 
a845), 8 Q. B. 139 ; Egyptian Bonded Warehouses Co. 
V. Ycyasu Goshl Kalsha, [1922] 1 A, C. 111. Mentd. The 
St. Tudno, [1918] P. 174. 


2196. Add. Annotation : — Mentd. Lapish v. Braith- 
waite (1924), 93 L. J. K. B. 1123. 

2200. Add. Annotations : — Consd. St. Magnus, etc. 
Parochial Church Council v, London Diocese 
Chancellor, [1923] P. 38 ; R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 

2220. Add. Annotations : — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; K. 
V. Health Minister, Ex p. Davis (1929), 141 
L. T. 6. 

2221. Add. Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171 ; R. r. 
Health Minister, Ex p. Davis, [1929 1 1 K. B. 
619. 

2254. Add. Annotations: — Refd. R, v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 
R. V. H(‘alth Minister, Ex p. Davis (1929), 
141 L. T. 6. 

2287. Add. Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), 11924] 1 K. B. 171. Mentd. 
R. V. Maidstone Prison, Ex p. Maguire (1925), 
133 L. T. 710. 

2287a. Assessment committee.] — A rating authority 
had api>ointcd a sub-eornmiti^ee to lix the 
values of properties in the distri<’t for the 
purpose of the preparation of the valuation 
list. ^Jhey appointed P. & G. members 
thereof, & subsequently ap]:)ointed tiie same 
two persons as theii* i*epi*esent-atives on resp. 
assessment committee. The aj)j)licant luid 
given notice of objections to his assessment 
to i*esi). committee, &. on learning tlie above 
facts, obtained a rule nwi for a prohibition 
to that committee from hearing & deter- 
mining his objection : — Held : a writ of 
prohibition woiild lie to an assessment com- 
mittee. — R. V. North Worcestershire 
Assessment Commii’tee, Ex p. 11 ad ley, 
[1929] 2 K. B. 397 ; 98 L. J. K. B. 605 ; 141 
L. T. 557 ; 93 J. P. 199 ; 45 T. L. K. 525 ; 
27 L. G. R. 458. 

2290. Add, Annotation : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


N. S. W. 564 ; 45 N. S. W. W. N. 167. 

-AUS. 


A.L. T. 57 ; [1927] Argus L. li. 348.— 

AUS. 


PART VIII. SECT. 4, SUB-SECT. 2. 


2160 vi. .] — Prohibition is 

granted where there is want of Juris- 
diction in an inferior ot. — Rosenberg 
V. The Maccabees, [1923] 2 W. W, R. 

320.— CAN. 

2150 vii. .1 — Re Woodroof, 

[1925] 3 D. L. R. 960 ; 44 Can. Grim. 
Cas. 199.— CAN. 

2160 viii. .] — Re R. v. Lambton 

Out.) (1926), 46 Can. Crim. Cas. 13.— 

CAN. 


2160 ix. .] — Prohibition should 

not issue, unless it is clear on the face 
of^the proceedings that there is want 
of jurisdiction. — Chiudren’s Aid 
S ocTRTY OF St. Adelard V. Ste. Rose 
Rural Municipality (Man.). [1926] 
4 D. L. R. 466 ; [1926] 3 W. W. K. 8 ; 
46 Can. Grim. Cas. 305.— CAN. 


2160 X. .] — The writ of pro“ 

hibitlon may be resorted to only wbero 
there is a complete lack of jurisdiction. 
— R. V. Dee (Man.), [1927 J 4 D. L. R. 
1065; [1927] 3 W. W. R. 529; 49 
Can. Crim. Cas. 57.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 4.— A. 

2184 iv. .]— Rp Wilton 

Farmers* Oo-opkrative Assocn. v. 
Burgess, [1924] 4 D. L. R. 435 ; 65 
O. L. R. 534.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 4.— B. 

2192 iii. .] — Prohibition does not 

Ho where the lower ct., having properly 
entered upon an inquiry, has errone- 
ously found a fact which, though 
essential to the validity of its order, it 
was corapetont to try. — R. v. Emerald 
Magistrates Court Sc Esmond, Ex p. 
Bbazlky, [1928] St. R. Qd. 349 ; 22 

Q. J. P. 97.— AUS. 

PART VIII. SECT. 6, SUB-SECT. 1. 

so. Before hearin^.'l — A writ of pro- 
hibition prohibiting a district ct. judge 
from hearing an appeal from a sum- 
mary conviction, on the ground of 
want of jurisdiction; — Held: good. — 

R. (Lamson) V. Sharpe Sc Inglis, 
[1921] 3 W. W. R. 674 ; 66 D. L. R. 
521 ; 36 Can. Grim. Cas. 326 ; 15 Sask. 
L. R. 35.— CAN. 


2160 xi. S. P. R. V. Joyce. Ex p. 
Meredith, [1927] V. L. R. 481 ; 49 


ad. .] — A motion for pro- 

hibition being commenced before the 
Kan 


magistrate has hoard the evidence in a 
charge may be dismissed without 
prejudicing appet. os to any motion 
he may make at a later stage. — R. v. 
Jaeger Co. (1922), 38 Can. Crim. Cas. 
180.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 3.— A. 

sf. Before defence filed or matter 
dealt tvUh .] — Where want of jiiris- 
diction does not appear on the facjo of 
the proceedings, the application should 
be made before judgment. 'J’ho fact 
that a defence has not boon tiled, or 
that the matter has not been dealt 
with by the inferior ct., is not a ground 
against deft, applying for prohibition. 
— Rosenberg v. The Maccabkkh, 
[1923] 2 W. W. R. 320.-CAN. 


PART VIII. SECT. 6. 


2287 i. Not to persons wiUiovt 

lawful authority purporting to act as 
couH.\ — R. (Kelly) v. Maguire Sc 
0*Sheil, [1923] 2 I. R. 58.— IR. 


ni. P . — Waterside Workehh* 
Federation of Australia v. Gil- 
christ, Wait & Sanderson, I^tu. 
(1927), 34 C. Ij. R. 482 — AUS. 


b. Add “ revsd. on other ground-, 
16 S. C. R. 707.’* 



Cases S303— 2430. English and Empire Digest Supplement, 


2303. For the existing paragraph in original 
volume substitute as follows ; — 

Electricity Commissioners.] — The powers of 
the Electricity Comrs. arc to be exercised 
judicially &, not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme. — R. v» 
Electuicity Comrs., Ex p, London Elec- 
tricity Joint Committee Co. (1020), Ltd., 
[1924] 1 K. B. 171 ; 93 L. J. K. B. 390 ; 130 
L. T. 104; 88 J. P. 13; 30 T. L, R. 71.5; 
08 Sol. Jo. 188 ; 21 L. G. R. 719, C. A. 

Annotations : — Apld. IL r. Churcli AbHcnibly LeKislutive 
Commitl-cci &, Chnruh Assembly, Kr p. Haynes Smith 
(1927). 44 T. L. H. G 8 : H. v. Health Minister, Kr ?>. 
Davis, [1929] 1 K. B. (519 ; K. v. North Woreestcrsliin' 
APHes.smont Comimtteo, Kr p. Hadley, (19291 2 K. B. 397. 
Consd. A.-O. r. London At Honw' Oouutios .loint IilleetrifiU' 
Authority. f]929J I Ch. fiL'i. Reid. H. r. Eloetrjelty Oornrs., 
Kr 7 ;. Yorksliire Eleetrie Tower Co. (J 927), 91 J.l*. 191. 
Mentd. I^rugor v. Blatspicl Stamp & Heacock, [1921] 1 
K. B. r»(5G. 

2309. Add, Annotation : — Refd. R. v. Electricity 
Comrs.. Ex p, London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2310. Add. Annotation Held. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), I1924] 1 K. B. 17J. 

2312. Add. Ayinotaiion : — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B*. 171. 


2314. Add. Annotation : — ^Mentd. Graham v. Gra- 
ham, [1923] P. 31. 

2321. Add. Citation [1923] P. 38. 

2326a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 

for use of court.] — Practice Note, [1926] 
W. N. 308. 

2345. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

2382. Add. Annotations : — Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Mentd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

2388. Add. Anyiotations : — Refd. Pickford v. Quirko» 
Pickford v. I. R. Comrs. (1927), 43 T. L. R- 
659 ; R. V. St. Marylcbone Income Tax 
Comi’s., Ex p. Schlesinger (1928), 1.3 Tax Can. 
746 ; R. V. L. 0. (^, Ex p. Swan <fc Pldgar 
(1927), (1920), 111 L. T. 590. Mentd. Ingle 
V. Farrand, [1925] 2 K. B. 728; Pickford 
V. Quirke, Pickford v. I. R. Comrs. (1927), 
138 L. T. 500. 

2400. Add. Anywtalion : — Consd. Siinbro Trading 
Co., Ltd. V. PoKograpli (l*arent) Corpn., 
[1029] 2 K. B. 266. 

2401. Add. Aymoialion : — Refd. Campbell v. 
Poliak, [1927] A. 0. 732. 


Part IX. — Certiorari. 


2421. Add. Anyiotaiioyis : — As to (1) Refd. R. v. 
Electricity Comrs., Cx p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171. As to (3) Refd. 11. v. Electricity Comi*s., 
Ex p. liondon Electricity Joint Committee 
Cn. (1920), 11924] 1 K. B. 171. GcneraUi/, 
Mentd. Frome United Brc'weries Co. v. Batli 
JJ., [1920] A. C. ,586; R. v. Sheffield .T.L, 
Exp. Rawson (1927), 91 J. P. 193. 

2422a. Remedy by way of appeal — Notice of 


appeal given.] — R. v. Kingsland Parish, 
Inspector of Taxes, Ex p. Pearson, 
Kingsland Estate, R. v. Kingsland Parish 
Income Tax Comrs. & Inspector of Taxes, 
No. 1141a, ante. 

2430. Add. Annotations : — Mentd. Ord v. Ord, 
[1923] 2 K. B. 432; Jacobson v. Frachon 
G927), 138 Ti. T. 386 ; Salvesen (or von Lorang) 
V. Austrian Property Administrator, [1927] 
A. C. 611. 


PART VIII. SECT. 7. 

2319 via. — .] — Ciivnni- 

staiuM'B III which : — Tltld : rchi»., by 
npiilving to the judge of the Division 
Ct., under Division CIs. Act, to set 
usido a Diidgmcnt, bad not \Miivcd Ins 
rights to move for proliibition . — Jtc 
Gun V. Kukphky, (192^] 3 D. L. It. 
1018; r»7 O. iu It. CAN. 

2319 viii. .]— Where a 

person Appeal's at tlu' heanng of an 
afflliailon summons only to jirotesl Ac 
to object to the jurisdiction, lie doi's 
not, by romammg tbeie after bis 
oIijcctioD is overruled, A: hy ciulcavom'- 
ing to discredit (iomplainant.’s story, 
voluntarily submit himself to the 
jurisdiction or dcjirivo himself of tlio 
right to apply for a. prohibition.- - 
Mxp. Hoijsiks (1927). 27 S. It. N. S. W. 
253 ; 44 N. S. W. W. N. 82.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 4. 

sg. Affainst parties.] — Prohibition 
lies against parties as well as against 
the judge of the inferior ct. — B oskn* 
BKKu u. The Maccabees, 11023] 2 
W. W. R. 320.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 6. 

sk. AdviissiOniiy of siaiemevts made 


on informaUon tf' belie/.] - An applica- 
tion for proliibition is not an lutor- 
loeiitory motion, henee, uikLt K. B. 
Rule 302, Rtaioinents made on informa- 
tion & iieliof in the affidavits filed 
thereon are not admis'-ible.^ — Beau- 
('HEVE &: J^El.TIER V. GUNhON (8aHk.), 
[1028 1 3 J). L. B. 602; [1028] 2 

. IL J07 ; 50 Can. Crim. Cas. 57. 
— CAN. 

PART VIII. SECT. 8, SUB-SECT. 10. 

2401 i. Not from ordtr as to costs.] — 
On granting a writ of prohibition pre- 
venting a magistrate from jiroceeding 
with the hearing of a charge, costs were 
given againiiA the informant. On 
appeal as to costs: '-Held: the appeal 
should be dismissed. — R. v. Lkonabd, 
[19211 3 W. W. R. 768 ; 60 D. L. R. 
497 ; 36 Can, Criin. Cas. 255 ; 15 Sask. 
L. R. 20.— CAN. 

PART IX. SECT. 1. 

gi. .] — R. V. Denny 

(1021), Cl D. L. R. 663; 36 Can. 
Crim. Cas. 77; 51 O. L. R. 121.— 
CAN. 

g ii. .] — R. V. Woodstock, 

Town Assessors, Ex p. Bank of 
Nova Scotia (1922), 68 D. L. R. 48.— 

CAN. 


g iii. .] — R. V . Wood 

(1024), 43 Can. Cnm. Cas. 382.— CAN. 

g iv. .] — Mahammad Raza 

Saheb Bf.loajvii r. Sadabtva Rao 
(1025), I. L. R. 40 Mad. 49.— IND. 

g V. .] — R. V. O'Brien, 

Ex p. Tueriaupt (1917), 45 N. B. R. 
275 ; 20 Can. Crim. C^as. 141 ; 41 

D. L. R. 97.— CAN. 

g vi. .] — Where a jiarty 

has ample remedy by appeal certiorari 
will not be granti'd unless some satis- 
factory reason is given wby the remedy 
by way of appeal was not taken 
advantage of.— U. v. LeBlanc, Ex p. 
McDonald (1926), 53 N. B. R. 37.— 
CAN. 

„ vii. .] — Exp. Gautreau 

(N. B.), [1928] 1 D. L. R. 271 ; 49 
Can. Crim. Cas. 182. — CAN. 

z i. .] — R. V. Olsen (1923)» 

32 B. C. R. 616.— CAN. 

PART IX. SECT. 4. 

si. General v'ule — Persons illegally 
purporting to act as court.] — Where the 
assumption of authority by a tribunal 
is illegal from the beginning, it is not 
subject to certiorari. — R. (Kelly) v. 
Maguire Sc O’Sheil, [1923] 2 I. R. 
58.— IR. 
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2448. Add, Annotation : — Folld. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

2449a. Not to quash order.] — The K. B, Div. 

of the High Ct. of Justice has no jurisdiction 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the Central 
Criminal Ct. with a view to its being quaslied. 
— R. V, Central Criminal Court JJ., 
Ex p. London County Council, [1925] 2 
K. B. 43 ; 94 L. J. K. B. 479 ; 132 L. T. 
066 ; 89 .T. P. 65 ; 41 T. L. R. 209 ; 09 Sol. 
Jo. 381 ; 27 Cox, C. C. 734, T). C, 

2458. Add. Annotations: — ^J..s to (3) Apld. R. r. 
Church Assembly TiCgislative Committee 
Church Assembly, Ex p. Haynes Smith 
(1927), 44 T. L. R. 08. Refd. K. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2521. Add. Annotation Refd. R. v. Cory, [1927] 
1 K. B. 810. 

2522. Add. Annotation : — Refd. Leyton IT. C. v, 
Wilkinson, [1927] 1 K. B. 853. 

2556. Add. Citation:—^ Jiir. 151. 

2566. Add. Annotation : — Refd. R. v, Harris, 
[1927] 2 K. B. 587. 

2713. Add. Annotation : — Consd. R. v. Electricity 
Comrs., Ex p. Ijondon Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2730. Add. Annotations: — Refd. R. v. Sheffield .TJ., 
Ex p. Rawson (1927), 91 J. P. 193; R. v. 
Soutliampton County Confirming Committee, 
Ex p. Slade, [1929] 1 K. B. 2(i3. 

2734. Add. Annotation: — As to (2) Refd. Frome 
United Breweries Co. v. Bath JJ., [1920] 
A. C. 580. 


2735. Add. Annotations : — Refd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586 ; 
Maclean v. Workers’ TTnion, [1929] 1 Ch. 602 ; 
R. V. Huntingdon (k)nflrming Authority, 
119291 1 K. B. 698. 

2736a. Certificate of Post Ofllce medical 

officer — Workmen’s Compensation Act, 1925 
(c. 84).] — Api)ct., a telegraphist in the em- 
plojunent of the Postmaster-General, com- 
plained to the Post Office medical officer at 
Ct. that she was suffering from telegraphist’s 
cramp. In accordance with the regulations 
of the Post Office rm'dical service, the case 
was referred to the chi(‘f medical officer, who 
had special knowledge of telegraphist’s 
cramp, ^ he certified that apprt. was not 
suflering from it : — Held : (1) the giving of a 
certificate was a judicial act, in respect of 
whicJi certiorari would lie ; (2) it issued ex 
debito j'lisiiia) at the instance of an aggrieved 
person ; (3) an appeal to a medical rederee 
under sect. 43 (1) (/) of the above Act was 
not equally beneficial, since he could only 
deal with the medieval correctut'SS of the cer- 
tificate A: could not ii»(]iire into its validity. — 
R. V. I’ostmasteu-Genekal Ex p. (’ar- 
MICIIAEL, [1928] 1 K. B. 291 ; 90 L. 3. K. B. 
317 ; 137 I.. T. 20 ; 91 .1. P. 43 ; 43 T. L. R. 
228; 21 B. W. C.i'. 220, J). 

2771. Add. Citation 2 B. R. A. 012. 

2795. Add. Citation : — 27 Cox, C. C. 253. 

Add. Annotations: — Refd. R. ??. Lincolnshire 
JJ., Ex p. Brett, [1020] 2 K. B. 192. Mentd. 
Nadan v. R., [1920] A. 0. 182. 

2797. Add. An7ioialion : — Refd. R. v. Sheffield JJ., 
Exp. Rawson (1927), 91 J. P. 193. 


PART IX. SECT. 6, SUB-SECT. 2.- A. 

2496 ii. .1— A writ of 

certiorari Is not granted ex dcMto 
justUice or as a inattor of legal right, 
hut is an application to the sound 
dLscrcliou of the ct., & whoiti there arc 
disputed questions of fact which <;an- 
not be satisfactorily tried out tui 
affidavits, but should he tried by vivd 
voce testimony, & the <iucstions in- 
volved are pending for decision in the 
Ct. of K. li., tlio application for 
certiorari wiU not bo granted. — W ork- 
men’s COMrENSATION BoARD V. Ba- 
THimsT Lumber Co., |1923] 4 D- L. K. 
84.— CAN. 

PART IX. SECT. 6, SUB-SECT. 1.— A. 

t i. .] — Where the inferior ct. 

has, & the ct. above lias not, juris- 
diction, certiorari cannot bo had. — 
PiNSENT r. Boyd & McDougall (1 805), 
4 Nild. L. R. 727.— NFLD. 

t ii. Oiic of jndffcft prejudiced.] — 

Wliere a legal practitioner, having no 
direct interest in a local ct. action, on 
the morning on which judgment in the 
action was to be delivered, discussed 
the action witii one of the justices who 
heard the action, madi5 certain stato- 
ments caleiilatod to prejudice him 
against one of the pai’ties : — Held. : 
an order in the nature of a writ of 
certiorari should be granted removing 
the hearing of the action into the 
Supreme Ct. — He An Action in the 
Local Court oe Adelaide, Burke v. 
Staehr, [1927] S. A. S. K. 180.— AUS. 

PART IX. SECT. 6, SUB-SECT. 2.— A. 

2711 i. Distress warrant 

for liquor exportation tax.] — Where the 
duty of assessing a tax rested with the 
A. -6. for the province, & the pro- 
vincial Secretary -Treasurer had power 
only to determine whether the tax 
should be recovered by distress or by 


action : — IlvM : certiorari would not 
lio to bring into the Supreme Ct. a 
distress warrant signed by tlio Secure - 
tary-Treasurcr for an amount so 
assessed, his act being ministerial & 
not ju(li(5ial. — Hetheri NOTON v. Secu- 
rity Export Co., J/fd., 11924] A. C. 
988 ; 94 L. J. P. C. J ; 132 L. T. 215. 
—CAN. 

d i. Deri.sKm of county court 

rerrreiry dismi.^sal of offendi r. ]- Where 
on the trial of an ollence pimi^^halile by 
siunmary conviction the magistrate 
dismisses the charge, on apiieal to 
the county ct. he is reversed & accused 
convict ed) redress may l>e sought by 
certiorari. — 1». v Meehan, [1925] 2 
1). L. it. 411 ; 119251 1 W. W. K. 819 ; 
43 Can. Crim. Cas. 325. — CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (a). 

2763 i. General rule.] — It. t?. Barry, 
Ex V. 1HND8AT (1922), 70 D. L. U. 
193 ; 38 Can. Crim. Cas. 190. — CAN. 

2763 ii. — .] — The question 

whetlKT a deci-sion of a wreck eomr. 
sitting as a ct. under Canada Sliipiiing 
Ael, U. S. C. 1906 (c. 113), Pari X., 
was made in excess of his jurisdiction 
can be imiuired into on certiorari. — Tic 
BEKoursT. 11925] 2 IK L. U. 696 ; 
[19251 I W. W. J{. 1084 --CAN. 

2763 iii. 3 — 7''x p. .Ionks (N.B.), 

[1926] 1 D. L. U. 587 ; 45 Can. Crim. 
Cas. 169.— CAN. 

2789 i. Sufftciency of evidence in court 
below — Co 7 i.vution under Temperance 
Act, Ji. S. (:.y 1920 (c. 194).]— Applica- 
tion for a certiorari to quasli a con- 
viction under the above Act on the 
above grminds, djsridsscd — It. v. 
Grant (Sask.), [1922] 2 W. W. K. 
624 ; 69 D. L. R. 718 ; 38 Can. Crim. 
Cas. 234.— CAN. 

2789 ii. .] — ^When a county ct. 
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judge has acted entirely VMtlun hib 
jurisdietion A' has decided a (juestion 
of fact upon iwideiiee propi'rly bi'foro 
idm, eertioruri does not he to ii'iiiove &; 
quash such deeisioii, ni(‘re]y upon the 
ground that it is not \varrauteci l>y tht‘ 
evidence or weigiil of evidence.- - Kx p. 
Smith Lumber (Jo., Lro. (1924), 51 
N. it. K. 4 40.— CAN. 

2789 iii. .]—Tie IFtllman (N. S.) 

(1926), 46 Can. (Tim. Cas. 308. — CAN. 

sm. Plea of **yuiliy^* disjmtcd .] — 
Deft, having pleach'd guilty & being 
summarily convicted by a police 
inngistrate, moved for a certiorari^ 
denying that he had so pleaded : — 
Held : deft., hud ])l('arled guilty, & the 
motion wns dismissed. — R. v AliM- 
BTRONH (1922), 38 Can. Crim. Cas. 98. 
—CAN. 

sn. .] — Whoi’e deft., had been 

suniTnarily convicted by a magistrate, 
who had been informed bv a sworn 
intoiTiietor that deft, pleaded guilty : — 
Held: certiorari was not available, 
unless the Dresnmplioii that the pro- 
ceedings were regular was ndmltod. — 
R. V. Lee Wah Dai (1923), 41 Cun. 
Crim. Cas. 152.— CAN. 

ap. .] — The ct. on certiorari 

will quash a convict ion bj a magistrate, 
made without evidence la'ing takim 
but on the statciiient of tla; sworn 
intorpreter that accused idi'aded guilty, 
where it appears to the et. that, accused 
did not really imderstaml what ollence 
ho was charged with, in such a case, 
accused cannot be taken to have jileadod 
guilty & the magistrate had no juris- 
diction to convict.— R. V. Mlaker, 
[1923] 3 W. W. R. 988: 40 Can. 

Crim. Cas. 287. — CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 

2801 i. General rule.] — Want of 
Jurisdiction in a magistrate & Irregii- 



Cases 2812— 3366. English and Empirk Digest Supplement, 


2812. Add, Annotation : — Expld. & Dlstd. R. v. 
Central Criminal Court JJ., Ex p, L. C. C., 
(192512 K.B 43. 

2820, Add, Annotation : — ^Mentd. Fox v. Fox, 
11925] P. 157. 

2822. Add. Annotation :-~Apld. R. V. Postmaster- 
General, Ex p. Carmichael (1927), 00 L. J. 
K. B. 347. 

2830. Add. Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

2834. Add. Annotations : — Refd. R. v. Adams, Ex p. 
Pope, [1923] 1 K. B. 415 ; Palmer v. Crone, 
[1927] 1 K. B. 804. 

2846. Add. Annotation : —Consd, Andrews v, 
Carlton (1928), 93 J. P. 65. 

2862. Add. Annotaihns : — Apld* R. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. Refd. Frome 
Unit(‘d Br(*weries Co. v. Bath J J., [1926] A. C. 
586. 

2869. Add. Annotations: — Consd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 686. 
Refd. Maclean Workers’ Union, (1929] 
1 (’h. 602. 

2923. Add. Annotation : — Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

2941. Add. Citation : — 7 Dowl. (>I6. 

2955. Add. Annotation : — Distd. R. v. Central 
Criminal Court JJ,, Ex p. L. C. C., [1926] 2 
K. B. 43. 

3069. Add. Annotation : — Refd. R. v. Adams, Exp. 
Pope (1923), 128 L. T. 697. * 

3131a. Who may apply — Not plaintllT.] — Sowton 
V. Cutler Clerke (1076), 2 Rep. Ch, 108 ; 
21 E. R. 630. 

Annotation : — Apld. Ghisti l^ateule & Erig-iaocring Works v. 
Maggs, [1923] 1 Ch. .015.- 

3131b. S. P. Giusti Patents & Engineering 
Works, Ltd. v. Maggs, [1923] 1 Ch. 615; 
92 L. J. Ch. 345 ; 40 R. P. C. 199; svb nom. 


Giusti Patents & Engineering Works, 
Ltd. V. Maggs, 129 L. T. 438. 

Annotation : — Mentd. Parkes S. & Co., Lid. v. Cooker Bros. 
(1929). 40 R.P. C. 241. 

3142a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 

3168a. Removal of cause applied for by 

plaintiff.] — S owton v. Cutler & Cijerke 
(1676), 2 Rep. Ch. 108 ; 21 E. R. 630. 

Annotation : — ^Apld. Giusti Patents & Engineoriiiff Works v. 
Maggs, [19231 1 Ch. 616. 

3168b. No appearance by defendant In 

proceedings In superior court.] — G iusti 
Patents & Engineering Works, Ltd. v. 
Maggs, [1923] 1 Ch. 615 ; 92 L. J. Ch. 346 ; 
40 R. P. C. 199 ; sub nom. Giusti Patents 
Engineering Works, Ltd. v. Maggs, 129 
L. T. 438. 

AnnoUition Mentd. I^arkes S. & C’o., Ltd. v. Cocker Bros, 
(1929), 40 li. P. ( \ 211. 

3185a. .] — Gunn v. Mackheistry 

(1760), 1 Wils. 277 ; 06 E. R. 617. 

3185b. — .] — On the removal of a 

cause from an inferior to a superior ct., if 
pltf. declares de novo, he is not bound to 
declare in the same form of action as that in 
the inferior ct. — Bowebbank v. Walker 
(1787), 2 Chit. 517. 

3209a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — ^Practice Note, [1926] 
W. N. 308. 

3350. Add. Annotation : — Generally, Refd. Maclean 
V. Workers’ XTnion, |1929] 1 Oh. 602. 

3352a. S. P. Re Kaye (1822), 1 Dow. & Ry. K. B. 
436 ; 1 Dow. & Ry. M. C. 114. 

3356. Add, Annotation : — Mentd. R. v. Corfield 
(1923), 128 L. T. 305. 


lanties in prorotiure which touc.h the 
subHtantial righl^^ of appet. conHUtuto 
those exceptional cii'cunifitanecK wliich 
Justify I'clief liy way of ccrUorari, even 
though appet. has a nglit of appeal. — 
Okuev V, SrANOLKR, [1925] ] J), L. II. 
859 ; [1925] 1 W. W. R, 518 ; 19 Sosk. 
L. n 250.— CAN. 

2801 ii. .]— R. r. Ryan. [1925] 

1 D. L. R. 877 ; 43 Can. Criui. Cas. 
223 ; 52 N. B. R. 101.~CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) iii. 

2826 i. (icurral ruh ’.] — Where the 
Jurisdiction of an inferior ct. depends 
upon a fact collateral to the actual 
matter which that ct. has to try, it 
cannot by a wrong doeision with regard 
to that fact give Itself Jurisdiction 
which it would not otherwise possess. 
The lower ot. must decide as to the 
collateral fact In the first instanci', but 
the superior ct. may upon certiorari 
inquire into the correctness of that 
decision. — R. (Greenaway) d. Armagh 
JJ., [1924] 2 I. R. 65.— IR. 


PART IX. SECT. 6, SUB-SECT. 2.— 

B. (d). 

28701. General rule.] — Whore a 
conviction was bad on its face : — Held : 
a writ of certiorari should issue & the 
conviction bo quashed. — R. (Eustace) 
V. Tipperary County District 
Justice, [1924] 2 I. R. 69.— IR. 


2888 i. Convictio7i8— Formal defect 
in.] — It Is the duty of the ct. on 
certiorari to see that convictions are 
perfectly regular In form. — R. v. Ring 
Hop, [1926] 1 W. W. R. 799 ; 45 Can. 


Crim. Cas. 239 ; 37 B. C. R. 158.— 

GAN. 

2888 ii. Unauthorised 

sraf/wir.] — Chin Kow r. Moquin 

(1927), Q. It. 44 K. B. 1.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 

B. (e). 

fit. Perjury.] — A conviction can be 
attacked on certiorari on the ground 
of penury or other fraud. — R. v. 
Safkuk, [1924] 1 I). L. R. 696 ; 40 
Can. Crim. Cas. 222 ; 19 Alta. L. H, 
077 ; [19231 2 W. W. R. 1126.— CAN. 

PART IX. SECT. 7, SUB-SECT. 2.— 

C. (a). 

3042 i. Right not taken away — Unless 
expressly stated.] — ^Whero a statute 
takes away the right of certiorari, 
it does not disentitle the Crown to 
certiorari, where the Crown is not 
named & there are no words necessarily 
implying a reference to the Crown. — 
R. V. On Sing, [19241 2 W. W. R. 258. 
—CAN. 

PART IX. SECT. 9, SUB-SECT. 2.— 1. 

8287 i. No appeal lies — Criminal 
matter.] — The Ct. of Appeal In British 
Columbia has no Jurisdiction tn hear 
an appeal from the refusal of a Judge 
to grant a writ of certiorari in aid in 
criminal matters. — R. v. McAdam, 
[192514D.L. R.33 ; [19251 3 W. W. R. 
257 ; 44 Can. Cdm. Cas. 156; 35 

B. C. R. 108.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3. 

A. la). 

3336 i. }f’hn may apphi - “ Person 

Kna 


aggrieved.'*] — A licensing inspec.tor 
lodged notice of intention to object 
to an applic4ition ior the grant of a 
Ucensod victualler’s licence, on the 
hearing of the application, stated that 
the obiectlon was lodged as a mere 
formal objection, & that he did not 
desii'o to give or offer evidence tir to 
address the ct., Ik, after the licence 
iiad been granted by the ct., treated the 
licence as being valid in subsequent 
])roceedings before the licensing ct. 
He subsequently moved for a writ of 
certiorari to quash the grant of the 
licence : — Held : he was a person 
aggrieved, & comiiotcnt to make the 
application. — R. v. Dalby Licensing 
Authority, Ex p. Kelly, [1928J 
St. R. Qd. 151.— AUS. 

PART IX. SECT. 9. SUB-SECT. 3.— - 
A. (b). 

g i, Application more than thirty 

days after conviction — Intoxicating 
Liquor Act, 1927.]— p. Crowley, 
Ex p. Kenneth Staples Drug Co. 
(N. B.), [1028] 4 D. L. R. 561 ; 50 
Can. Crim. Cas. 378.— CAN. 

g ii. .] — R. V. Begin, 

Ex p. Caron (N. B.) (1928), 60 Can. 
Crim. Cas. 69.— CAN. 

PART IX. SECT. 9. SUB-SECT. 8.— 
A. (o). 

3373 ii. May he amended .] — 

Leave may be given to amend a notice 
of motion to quash a oonviotion by 
including additional particulars in- 
tended to be relied upon. — R. (Leslie) 
V. Marcovich. [1923] 2 W, W. R. 975 
—CAN. 



VoL XVI.— Crown Praotice. Cases 8488a— 8716, 


8483a. Cross-examination of deponent — When 

ordered — Only In very special circumstances.] 
— R. V. Kent JJ., Ex p. Smith, [1928] W. N. 

It5 # • 

3456a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 

for use of court.]— P ractice Note, [1926] 


3660. Add. Citation .—2 L. M. & P. 130. 

3581. After this case add See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25." 

3596. Add. Aymotailon : — Refd. R. v. L. C. C., 
Ex p. Swan & Edgar (1927) (1929), 141 L. T. 
590. 


Part X. — The Attorney-General. 


3637. Add. Annotations : — Folld. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416. Refd. 
A.-G. V. Denby, [1925] Gh. 696. Mentd. 
Deuchar v. Gas Light & Coke Co., [19241 2 
Ch. 426 

3637a.^ •.] — Where the A.-G. has exercised his 

discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances. — A.-G. i». Westminster City 
Council, [1924] 2 Ch. 416 ; 93 L. J. Ch. 573 ; 
131 L. T. 802 ; 88 J. P. 145 ; 40 T. L. R. 
711 ; 68 Sol. Jo. 736 ; 22 L. G. R. 506, C. A. 

3651. Add. Annotation: — As to (1) Refd. A.-G. v. 
Denby, [1925] Ch. 696. 

3678a. .] — In cases of ii/tra vires, delay 

is not a ground for refusing r(*lief in a suit by 


the A.-G. — A.-G. v. South Staiwrdshire 
Waterworks Co. (1909), 25 T. L. R. 408. 

3684. Add. Annotations : — Refd. A.-G. v. West- 
minstei* City (Wncil, 11924] 2 Ch. 416; 
A.-G. V. Leeds Corpn., 11929] 2 CAi. 291. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 691. 

3686. Add. Annotation Refd. A.-G. v. County 
of London Electric Supply Co., [1926] Ch. 542. 

3688. Add. Annotation: — Refd. A.-Q. v. Denbv, 
[19251 Ch. 596. 

3692. Add. Annotation .‘“-Mentd. Bonmcnmuth- 
Sw.anage Motor Road k. Pon y (-o. v. llarvov 
& Sons, [1929) 1 (h. 686. 

3708. Add. Annotation : — Refd. R. r. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 

3715. Add. Annotation : — Refd. Salisbury k Ford- 
ingbridge District Drainage Board v. Southern 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (d) ii. 

3410 i. Absence or excess of juris- 
diction — May be shown by affidavit .] — 
While on certiorari the oepoRitions 

before the mti^?istrato cannot be con- 
sidered by the ct. in deterniinlrigr 

whether ids jurisdiction was estab- 
lished, yet appet. who sticks to quasii 
a conviction, on the Kround of want of 
or excess of jurlHdicXion, may incor- 
porate in proper material, & thus 

present to tlie ct., any facts, whether 
within or outside the dtuiosltions, 

which would affect the jurisdiction of 
the magistrate. — R. v. Uozonowski, 
fl926] 1 D. L. R. 732 ; 1192(3] 1 

W. W. R. 241 ; ib Can. Grim. Gas. 
193 ; 36 B. G. R. 327,— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— 
A. (•). 

sw. Affidavits tending to establish 
guilt of accused — Not admissible .] — 
R. V. Mlaker, [1923] 3 W. W. B. 988. 

-43AN. 

PART rX. SECT. 9, SUB-SECT. 3.— K. 

8666 I. General rule — Whether court 
will examine evidence — Summary con- 
viction.] — In the case of a summary 
conviction for an indictable offence 
the ot. on certiorari is not precluded 
from examining the evidence to ascor- 
tain if there was any legal evidence 
upon which accused could be or ought 
to have been convicted. — R. v. Oakes, 
[1923] 1 W. W. H. 1220 ; 30 Can. Grim. 
Gas. 329.— CAN. 

8660 ii, .]— R. V. 

Jackson, [1924] 1 W. W. R. 817; 
41 Can. Grim. Gas. 416 —CAN. 

3666 iii. .]— R. v. 

Bravdelina, [1027] 1. W. W. R. 832 ; 
47 Can. Grim. Cos. 166 ; 38 B. C. R. 
87.— CAN. 

PART IX. SECT. 9. SUB-SECT. 3.— M. 

sy. Whether appeal lie.s — Criminal 


proceedings.] —No appeal lies to tho Ct. 
of Appeal from an order made by a 
judge of the King’s Bench on an appli- 
cation for certiorari, with respect to a 
conviction under the Criminal Code. — 
lie Nagy, Nagy v. Gall (Sask.), [192C1 
3 W. W. R. 750 ; 46 Gan. Grim. Gas. 
333.— CAN. 

PART X. SECT. 3. SUB-SECT. 1. 

sz. Cannot sue in official name on 
behalf of himself personally.] — A.-U. 
FOR Ontario v. Russell (1021), 64 
D. L. K. 59 ; 40 O. L. R, 103.— CAN. 

sa. Right to tssue summons under 
Customs Acts — No prosec utiiyn msliiuted 
by Minister, Department of State, or 
authorised person.] — district justice 
raised a preliminary objtMjUon to the 
hearing of a siimmons charging an 
oflerure under Customs Acts, viz. that 
tho complainant was the A.-G., the 
district justice being of oidnion that 
under Customs & Inland Bevenue Act, 
1870, H. 11, an officer of the cuKtoms & 
excise must be the complainant • — 
Held : tlic objection was iinsiistain- 
ahlc as (’riinmal .Tustico Administra- 
tion Act, 1024, H. 0 (2), authorised the 
A.-G. to prosecute In any <•(. of summary 
jurisdiction in all cjascs in which a 
prosecution is not in8tltiite<l by a 
Minister, J)cpt. ot State, or authorised 
person A.-G. v. Hkaly, [1028] I. R. 
160.— IR. 

PART X. SECT. 3, SUB-SECT. 2. 

8683 ii. .] — Scmblc : a bill 

to remove a flxed bridge across a navig- 
able river as impeding navigatjori, ifc 
to erect Instead a drawbridge, as 
provided for by statute, should bo by 
the A.-G., where tho statute was 
passed for the general benefit of the 
public.— C ull r. Grand Trunk Ry. 
Co. (1864), 10 Or. 401.— CAN. 

PART X. SECT. 4. 

sb. Questions raised as to jurisdiction 
of Provincial Court— Or right of 

571 


Provincial Attorney -General to iidervcnv 
— Notice to Atlorricy-Gemral before 
appeal heard .Y-N xuiiH v. BouciTF.R- 
viLLK, [1028] 1 D. Ii. R. 343. - CAN. 


PART X. SECT. 5. 

3723 i. Effect of fiat — On amount 
recoverable.] — An award for a sum in 
excess of that named in tho A.-G.’s 
flat : — Held ; void, even though A.-G.’s 
consent was afterwards obtained. — 
Beach v. IIvdug-Kijcotric! Power 
C 0 MMIM.S 10 N OF Ontario, [1025] 4 
l>. L. R. .^>13 ; affg., [1924] 4 D. L. Ji. 
im ; 56 O. L. R. 35.— CAN. 

s i. 7’o niainfain .set-off or 

counlerelaim.]- Held: I .0 allow a 
counU;rf‘laini or set-off the ot. must as 
a condition precedent he vested with 
the jurisdiction of hearing both the 
uetioii & the counterclaim or set-off, & 
that this ot. lias no jurisdic-tion to hear 
the counterclaim until a flat has Ix'cn 
given to hear tho same. — K. v. (!os- 
ORAVE Export Brewing Co., Ltd,, R. 
V. John liARAT'r, Ltd., [1028] Exeh. 

C. R. 10.3.— CAN. 

B ii. -- — 'To action by ratepayer 
Representative action \ — 1jOG(;ik r. 
(JHATHAMMuNICTI'ALTTY (N. JL), I102SJ 
2 D. L. R. 58.3.- CAN. 

s iii. To prosecution for falsifg- 

iny pedigree — Whether opplteahle to 
pedigrees of animals ]— ’I’iu*. ottonccs 
contemplated by Griniinfil Code, s. 007, 
which require the i-oiment ol tlie 
A.-G. before certain jiroseeiitions are 
commeneed, arc' tJiose ercated i»v s. 410 
thereof, A" the pedjg?'C‘(‘ ri'ferred to 
therein is one whieh is of iniporlaiice 
in determining tho title io jiropert-y. 
Kuch consent is not. iKM'cssurv to a 
prosecution under Live Str)ck I’edigree 
Act. B. S. C 1027. c. 121, s. 17, with 
resiicct to a fatso or fraudulent state- 
ment of th(* podigreo of an animal. -- 
R. V. Davenport (Alta.), [1028] 2 

D. L. B. 852 ; [1028] 1 W. W. B. 876 , 
50 (tan. (trim. Gas. 40.— CAN. 



Cases 3715-3736. English and Empire 

T;xnnmg Co. (1920), Ltd., [1927j 2 K. B. 
r)(>0. 

3718. Add. Anvoiatiorf : — Refd. Ilardie & Lane v. 
Chiltcrn (1927), 96 L. J. K. B. 773. 

3719. Add. Annoiaiions : — Apld. Hurley v. Stepney 
B. O. (1923), 67 Sol. Jo. 767. Mentd. St. 
Nicholas, Aeons v. L. C. 0. [1928] A. O. 469. 

3720. Add. Annotaiioyi : — Consd. Salisbury 
rording>)ridgc District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 566. 

3722a. Proceedings^ to restrain borough council 
trom reducing wages of employees.] — In an 
action by tliree members of a borough 
council for a declaration that a resolution of 


Digest Supplement. 

the council reducing the wages of the council’s 
employees was uUra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws : — Held : the A.-G. 
must be a party to the action. — H ukley v. 
Stepney Borough Council (1923), 67 Sol. 
Jo. 767. 

3733. Add. Annotations : — Refd. Be Letters Patent 
No. 139,207, Re Carbonit AJet., [1924] 2 Ch. 
53; B. V. Copestake, Exp. Wilkinson (1926), 
96 T.. J. K. B. 05. 

3736. Add. Annotations: — As to (l)Refd.Be Letters 
Patent No. 139,207, Re Carbonit Akt.. [1924] 
2 Ch. 53. Generally, Mentd. Campbell v. Pol- 
iak, [1927] A. C. 732. 
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VoL XVn. — Custom and Usages. Cases 22—543 


CUSTOM AND USAGES. 


Part I.— 

22^ Add. Annotation : — Generali t/, Msntd* Moser 
V. Ambleside U. D. C. (1925*), 89 J. P. 118. 

30. Add. Annotation : — Mentd. Maine A New 
Brunswick Electrical ]^)vv^er Co. r. Hart, 
11929] A. 0. 681. 

32. Add. Annotation : — Mentd. ITorlick v. Scully, 
[1927] 2 Ch. 160. 

48. Add. Annotation : — Refd. The Harkaw'ay, 
[1928] P. 199. 

61. Add. Annotations : — Mentd. Sack v. .Tones, 
[1925] Ch. 235 ; Brook(‘ r. Bool, [1928] 2 K. B. 
578. 

65. Add. Annotation : — Refd. Busby v. Avgherino, 
[1927] 2 Ch. 33. 


Custom. 

74. Add. Annotations : — Refd. Glamorgan County 
Council V. Glasbrook, [1924] 1 K. B. 879. 
Mentd. Brocklebank v. K., [1925] 1 K. B. 
52. 

75. Add. 4n7iofaiio7i : — Refd. Busby v. Avgherino, 
[1928] A. C. 290. 

77. Add. A7i7io{atio7i : — Consd. Busby v. Avg- 
hcrino, [1928] A. C. 290. 

86. Add. Anfiolalion : — Gcfieralhf, Mentd. Moser 
V. Ambleside V. D. C. (1925), 89 J. P. 118. 

164. Add. A 71 7 total ion Refd. Moser v. Ambleside 

IJ. J). i\ (1925), 89 J. P. ns. 

212. Add. A7innlaiion .‘--Mentd. The Fagernes, 
[1926] P. 185. 


Part II. — Usages Generally. 


303. Add. Aniioiaiion : — Mentd. Browning r. 
Crumliu Valley Collieries, [1926] 1 K. B. 522. 

304. Add. Annotations : — Refd. I^ayion v. General ’ 
8t-eam Navigation Co. (1923), 130 L. T. 662 ; 
liake V. Simmons (1926), 95 li. J. K. B. 586. 
Mentd. Bcdt^riakt. Transatlantic v. Conipagnie 
Francaise des Phosphates de TOceanie (1926), 
136 L. T. 619. 

369. Add. AnrLotalion .‘—Mentd. Ilirji INlulji v. 

Cheong Yuc S.S. Co., [1926] A. C. 497. 

384. Add. A7inoiatio7t : — Mentd. llorlick v. Scully, 
[1927] 2 Ch. 150. 

393. Add. Annotation Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83. 

396. Add. A'ttnolaiion : — Refd. A.-G. v. Goddard 1 
(1929), 98 L. J. K. B. 743. 

397. Add. An7iolatio7i : — Mentd. lie A Debtor, 
[1927] 2 Ch. 367. 

434. Add. Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

451. Add. Annotation : — Mentd. Akt. Ocean v. 

Harding, [1928] 2 K. B. 371. 

462. Add. Annotation : — Refd. Elder, Demjtster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 


485. Add. An7iotaHon : — Mentd. Finlay v. N. V. 
Kwik 1 loo Tong Handel Maatscimppi ), [19291 
1 K. H. 100. 

492a. Add. Aimotalion : — Consd. Smith, Hogg r. 

Bamberger, [1929] I Iv. B. 150. 

497. Add. Atinotation : — Refd. Scriven v. Schrnoll 
Fils Insce. (1924), 40 T. L. 11. 677. 

501. Add. A7i7iofaiion .‘ --Refd. llederi Akt. Aeolus 
r. llillas (1925), 134 L. T. 184. 

510. Add. Annoialton .‘- Refd. United States Ship- 
ping Boai'd V. StrieU, [1926] A. C. 515. 

537. Add. Atmotations : — Consd. SmiUi, lh>gg r. 
Bamheiger, j 1929| I K. B. 150. Refd. Rederi 
Akt. Aeolus r. llillas ( 1 925), 131 L. T. 181. 
540. Add. Annotation : — Mentd. Richardsons A 
Bradley v. Bernhard, |1925] 2 K. B. 121. 
543. Add. Citation : — affg. S. C. sub nom. Tiik 
Tuiiid, [1921] P. 146, C. A. 

Add. Anrwiations : — Folld. liillas v. Rederi 
Akt. Aeolus (1926), 43 T. L. R. 67. Consd. 
J )am])sselslva,b S\endl)org v. Ji. M. A S. R\. 
Co. (1929), 111 L.T. 521 ; Smith, Hogg A (’'<». 
?’. Bamhergm* A Sons, [19291 I R- B- L^»0. 
Refd. 44ie R;(‘nslj(41, T]i(‘ Orncstjell, 'The Pj)]*- 
Jand, Tlie FritiolT, The Svein .lari (1921), 
131 L. T. 761 ; Akt. Danijiskibs Steinst.id 
r. Pearson (1927), 137 L. T. 533. Mentd. 


PART I. SECT. 5, SUB-SECT. 1. A. 

57 i. Tirnc of legal inetnory | - Tht; 
legal reooffultioij of a cubtom in Pritlsh 
India (lepenclH upon its antiqnit j , cer- 
tainty & uniforniity. As to antiquity 
or the penod of “ lepal nicinory,” a 
British ct. need not extend its inquiries 
heyund its uwn (‘staiilishment. More- 
over a scries of l(‘«:al decisions (joiilirni- 
ing: a custom is eopent evidene<‘ tliat 
such custom has tlie force of law. - 
CiiAN Pyu V. Saw Sin (IJ128), I. L. If. 
G ilau. 623. — IND. 

PART I. SECT. 9, SUB-SECT. 1. 

p I. Biwaj-i-atn—lJ nnipportcd 

by insta7ic€s .] — A nwaj-i-am is admis- 
Bible In evidence to prove the facts 
entered thereon, subject to rebuttal. 


that, the stahuneiitH therein may ^^v 
accepted, even if uiibUpported by 
instances. Manuals of east omary law, 
in accordance with ruraj-i-atn, issued 
by authority for ijach dihlrlct, stand on 
mucli the sana* footing as the riwaj’ 
i-am itself us evidence of custom. - 
Vaushno Drni r. ItAMr.siini (15)28), 
L. K. 55 hid. App 107. — IND. 

PART II. SECT. 3. SUB-SECT. 1.— A. 

303 vii. .1 - The question 

whether a trade eust<»m or usage exists 
18 Olio of fact, ifc edeur & eonvincinH: 
testimonv is rectuired to prove ita 
cxistcnco ; it must Im* shown that 
the custom or usage relied on is certain 
& reasonable, & bo universally 
recofirnisod that everyone engaged in 

573 


the trade knows, or should know, of il. 

YKATliS V. hAURKVr (Sask ), |1027| 

3 1). L. R. 81*2; 115)27] 3 W. \V. R. 
286.- -CAN. 

PART II. SECT. 3, SUB-SECT 2. 

340 iv. .]— \ L j:s < . 15 \JtUKTT, 

No. 303 vii, ante — CAN. 

PART II. SECT. 3, SUB-SECT. 3. 
350 11. - -- JsA'IhS V. liAUUli'/JT, 

No. 303 \n, anlr- CAN. 

PART II. SECT. 6, SUB-SECT. 2 — 
B. (a). 

472 ii. - 1 — Wilson & 

Co.. Ltd. v. Bata Kklsto De (1U27), 
1. L. R. 54 Calc. 549.— IND. 



Cases 643—742. English and Empike 

.Ifirries & C’o. v. N. V. Kwik Hoo Tong, 
\\U29\ 1 K. B. 400. 

544. Add, Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

544a. .] — Pltfs., shipowners, chartered a 

steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows : “ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to & taken from alongside the 
steamer at charterer’s risk Ac expense as 
customary.” The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Pltfs. 
broTight an action to recover a sum which they 
had i)aid in effecting the discharge which they 
said should have been paid by defts. Defts. 
i-efused to i)ay on the ground that by the 
custom of the port of Hull the exi)ense in 
question sliould be borne by the shipowners : 
— Held : the custcmi relied on by defts. 
w\as inconsistent with the language of the 
charterparty Ac was not admissible in order 
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to decide upon whom the expense in question 
should rest. — Bederi Akt. Acolus v, Hlllas 
Ac Co., I/i’D. (1926), 96 L. J. K. B. 186 ; 136 
L. T. 385 ; svb nom. Htllas (W. N.) & Co , 
Ltd. V. Bederi Akt. Acolus, 43 T. L. B. 67 ; 
32 Com. Cas. 69 ; 17 Asp. M. L. C. 193, H L. 
Annotations : — Consd. Smith, 1 Ioh:i? & Co.v. Bamberger & Sons, 
11929] 1 K. B. 15U. Refd. Dampssclskab Svendborg v, 
London Midland & Scottish Uy. Co. (1929), 141 L. T. 521. 

545. Add, Annotation : — Refd. Bederi Akt. Acolus 
V, HiUas (1925), 184 L. T. 184. 

546. Add. Annotation : — Consd. Bederi Akt. Acolus 
V, Hillas (1925), 42 T. L. B. 69. 

550. Add. Annotation : — ^Mentd. Bye v, Purcell, 
[1926] 1 K. B. 446. 

559. Add. Annotation: — Mentd. Oapel St. Mary, 
Suffolk v. Packard, [1927] P. 289; Re Trans- 
ferred Civil Servants (Ireland) Compensation, 
[1929] A. C. 242. 

587. Citations : — For “ 9 App. Cas. 608,” read 
“ 8 App. Cas. 508.” 

588. Add. Annotations Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458; 
Dampsselskab Svendborg v. L. M. Ac S. By. 
Co. (1929), 141 L. T. 621. 


Part 111. — Particular Usages. 


595. Add. Annotation .*-— Mentd. Laurie & More- 
wood V. Dudin, [1925] 2 K. B. 383. 

616. Add. Atinolation : — Refd. United States Ship- 
ping Board v. Strick, [1920] A. C. 545. 

625. Add. Annotations: — Consd. Michalinos v. 
Drefus (1924), 131 L. T. 177 ; Bunge y 
Born Co. v. Brightman, [1925] A. C. 799. 
Refd. Brightman v, Bunge y Born, [1924] 
2 K. B. ()19 ; Matlieos S.S. v. I)r'*.yfus, 
[1925] A. C. 654. Mentd. Einar Bugge A. S. 
V. Bowater (1925), 31 Com. Cas. 1. 

636. Add. Annotatio7i : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 580. 

643. Add. Annotation : — Refd. Kimber Coal Co. 
V. Stone Ac Bolfe, [1920] A. 0. 414. 

646. Add. Annotation : — Apld. Hart V. Biversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 

663. Add. Amwtation : — ^Mentd. Cohen v. Boche 
(1920), 95 L. J. K. B. 945. 

678. Add, Annotation : — Mentd. Allen v. Boyal 
Bank of Canada (1925), 41 T. L. B. 625. 

690. Add. Annotation: — Mentd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 

700. Add. Annotation : — Distd. Mikkelsen v. Arcos 
(1925), 42 T. L. B. 3. 

701. Add. Annotations: — ^Mentd. Finn v. Shelton 
Iron, Steel Ac Coal Co. (1924), 131 L. T. 213; 
Westminster Bank v. Hilton (1926), 136 L. T. 
315 ; Sassoon V. International Banking Corpn., 
[1927] A. C. 711. 

703a. Usage as to arbitration.] — ^Pltfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, “ any dispute arising 
under this contract to be settled by 
arbitrators in London in the usual way.” 
A c;laim was made by defts. against pltfs., 
Ac the arbitraUjrs, being umible Id agree, 
ai)pointed an umpue by a document headed, 
“the use of this form constitutes a sub- 
mission to the rules of the assgen.,” i.e. the 
Ijondon Oil Ac Tallow Trades Assocn. The 
umpire awarded that defts.’ claim failed Ac 


that they were to pay the costs of the 
arbitration. The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
Ac defts. claimed a right of appeal. Pltfs. 
thereupon brought an action against defts. 
to recover the costs of the arbn., Ac the evi- 
dence was that in the trade in paraffin wax 
the usual way of settling a dispute by arbn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would be final : — 
Held : the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under 
the rules of the assocn., & pltfs. were entitled 
to recover. — Palmer Ac Co., Ltd. v. Pilot 
Trading Co., Ltd. (1929), 45 T. L. B. 214. 

710. A dd. Annotations : — Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461 ; Hirji Mulji v. Cheong Yue S.S. 
Co., [1926] A. O. 497. 

712. Add. Annotation : — Refd. Williams v. Manis- 
salian FrAres (1923), 29 Com. Cas. 42. 

729a. Carriage of wool.J — The contract of 
carriage customary in the trade for the 
carriage of wool from import ship in London 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God Ac the King’s enemies excepted. — 
France, Fenwick Ac Co. v. Mannheim 
Insurance Co. (1905), 10 Com. Cas. 242. 

734a Metal trade — Rules of London Metal 
Exchange — Clerk prohibited from dealing as 
principal.] — The fact that the rules of the 
Ijondon Metal Exchange prohibit a clerk to 
a member from participating in dealings on 
the Exchange as a principal does not make the 
contracts void as being against public policy. 
— Barnett v. Sanker (1925); 41 T. L. B. 
660 ; 69 Sol. ,Io. 824. 

742. Add. Annotation : — Mentd. Ellesmere, Earl 
V. Wallace, [1929] 2 Ch. 1. 
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DAMAGES. 


1 . 


la. 


3. 

8 . 


Part I. Definitions, Nature and Classification. 


AM. Annomion Marbd «. George 

Edwardes (Daly’s Theatre) (1927), 43 T. L. R. 
4:O0. 


Damag^ compared with statutory compensa- 

/ J908 

(c. 69), ^ ^^4, is not, either as to tJio amount 
rccovorable or the mode of measuring it 
something different from or even greal<er 
than damages. — C-LAiirv v. Uuquhart, 
Stracey V, Urquiiaut (1929), lit L. T. 611, 
H. L. 


Add. Anyiotaiion : — Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 71) . 
Add, AfinotaHoyi : — Refd. Peyrao v, Wilkin- 
son, [1924] 2 K. B. 166. 


9. 


14. 


16. 

19. 


Add. Annotations : — Consd. Admiralty Comrs. 
V . S.S. Chekiang, [1 926] A. G. 637 ; Admiralty 
Comrs. V . S.S. Susquehanna, [1926] A. C. 
(i55. Mentd. The Moli^re (1921), 41 T. B. R. 
154. 

Add, Annotations : — Refd. Performing Right 
Society v. Mitchell & Booker, [1924] 1 K. B. 
762 ; Falcon v. Famous Players J^^ilm (Jo. 
(1925), 42 T. L. R. 91. 

Add. Annotation : — Consd. Shapiro v. La 
Morta (1923), 130 L. T. 622. 

Add. Annotation : — Consd. Ilford U, I), C. v. 
Beal, [1925] 1 K, B. 671. 


Part II. — Rules and Principles in Awarding Damages. 


20. Add. Annotation : — ^Mentd. Everett v. Ryder 
(1926), 135 L. T. 302. 

22. Add. Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J, K. B. 609. 

26. Add, Annotations : — Consd. The Chekiang, 
[1925] P. 80 ; The Susquehanna, [1925] P. 
196; A.-O. V . Glen Line, Ltd., A Liverpool 
London War Risks Jnsce. Assocn. (1929), 
34 Com. Cas. 309. 

29a. Property destroyed by fire.] — A 

cottage was almost completely destroyed by 
fire caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner of the cottage ; — Held : 


the mtjasure of damage was not the fair cost 
of rebuilding the cottage & making it as 
good & habitable as before the fire, but the 
difference between the money value of the 
owner’s interest before & after the lire. — Moss 
V. Christchurch Rural District Council, 
Rogers v. Same, [1925] 2 K. B. 750; 95 
L. J. K. B. 81 ; 23 L. G. R. 331. 

30. Add. Annotation : — Refd. York Glass Co. v. 
.Tubb (1925), 134 L. T. 36. 

34. Add. Annotation : — Apprvd. Swift v. Board of 
Trade, [1925] A. 0. 520 

40. Add. Ajinoiation : — Mentd. Valentine v. 
Hyde, [1919] 2 Ch. 129. 

41. Add. Annotation: — Mentd. Putsman v. 
Taylor, [1927] 1 K. B. 637. 


PART I. 

7 i. Nominal damages — Defined.] — 
Nominal damages does not necessarily 
mean small damages. — McGee v. 
Clarke, [1927] 1 W. W. 11. 693 ; 38 
B. 0. R. 156.— CAN. 

o i. .] — Lundy v. McLeod 

V. Powell (Sask.), [1922] 3 W. W. R. 
991 ; 70 D. L. R. 659.— CAN. 


PART II. SECT. 3. 

27 i. Application of rule, — In tort — 
Property destroyed by fire. ] — Where 
damages wore recovered for loss 
through dostniction of property by 
Arc caused by deft.’s negligenco ; — 
Held: the measure of damages was 
not the cost of replacing the property 
destroyed, but the value of the property 
as it stood at the time of the destnic- 
tion. The cost of replacing may be 
taken into account in arriving at such 
value. — Stevens v. Abbotsford 
Lumber Co., [1924] l D. L. R. 1163 ; 
1 W. W. R. 660 ; 33 B. O. K. 299. — 
CAN. 

27 ii. •] — Where 

there had been misdirection as to the 
damages, viz. that they should be 
assessed on a replacement basis : 
TleU : there should be a new trl^.— 
O’Neil v. Dominion Coal Co., [1924] 
1 D. L. R. 961 ; 57 N. S. R. 126.— CAN. 

27 iii. UeprtcMium in 

selling mine .] — Inan ael Ion for duinaffe-< 


in respect of injury done to the 
land, the trial jndffe assessed j)ltf.’s 
darriaffos at $4, .'>00, cstiniatiiiK the 
actual damaj?e which f1ow<;d from deft.'s 
wroTiff-domff at $3, .509 ; but. takiiijr 
into arcouut deft.’s whole course of 
condiKjt/ & persistence in the wroin? 
which he was doinK, fixed thc^ total 
damaffos at $4,500 : — Held : having 
regrard to t,he oAddenee & to the fact that 
the measure of damages is not the sum 
nexsessary to restore the property, hut 
the depreciation in its selling valui*. 
the lliidin^ of $3,.5()0, for the actual 
damiiiuro done, could not bo said to be 
tjlearly wroiiff. — I ’affahd v. Cavojti, 
119291 I 1). L. R. Ill ; 63 O. L. U. 171. 
—CAN. 

30 V. fVliere plaintiff has 

alternative claim — DtUy to elect .] — 
Damages cannot bo recovered both in 
tort & for breach of contract, when the 
tort & the broach of oontract result 
from the same act ; in such a case pltf. 
must elect or be deemed to have elected ; 
&, if he seeks to recover damages for 
breach of contract, they must be 
measured uiion that basis, & not upon 
the basis of any coincident or con- 
comitant act of tort. — Toronto 
Hockey Club v. Arena Gardens, 
Ltd., [1924] 4 D. L. R. 384 ; 65 

O. L. R. 509; affd. [192.51 4 1). L. R. 
546; 57 O. L. R. 610; ajffd.. 119261 4 
D. L. K. 1 ; (19201 3 W. W. It. 26 — 
CAN. 


PART II. SECT. 4. 

38 xii. Goods not of 

warranted description — A llouvancemade. ] 
— Certain laroods 8uppll(‘d under a 
contract not answering the warranted 
description wore taken back & an 
adjustment iiiado in respect of them : 
— Held : tlie purchaser could not claim 
damages for the breach. — Hamilton 
Gear & Machine 'Co. v. Lkwib 
BuoTHEiiH, [1924] 3 D. L. R. 307 ; 64 
O. L. R. 583.— CAN. 

38 xiii. .1 — Kres'(’H r 

I’ARIW, [1928] 3 D. L. R. 555. CAN. 

42 iv. .] — 111 an action for 

wrorurfully obstructing: th«' lh»vv of a 
river by iucroasiug: the IioiKht ol a won, 
whereby pltf.’s lands, ubuttmiJ: on liu* 
river, were flooded, the judgro decliued 
to direct the jury that actual daiijaffo 
was essential to maintain the action . — 
HeM : the direction was ri^^ht. — 

M’Glonf. V. SMirn (1888), 22 L. R. Ir. 
559.— IR. 

5 j[ iy, reasomdth expectation 

of pecuniary benefit — Death of young 
child in accident.] — Held : a verdict of 
damagres awarded to panuits of young: 
children killed iii an atscideiit arising: 
from riegliKCTico could not stand, whore 
thci'c w^as no reasonable expectation 
of futun? pocniilary benefit.. In a case 
of this kmd damages are not awarded 
as a solatium nor from sentimental 
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53. A (Id. Annolntions : — Consd. Admiralty Oomrs. 
V. (Jiiekianp, [1926] A. C. 637 ; Admiialty 
Oomrs. V. S.S. Susquehanna, [1926] A. C. 655. 

54. Add. Annotations : — Consd. Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. 0. 637. Refd. 
Admiralty Comrs. v. S.S. Susquehanna, [1926] 
A. C. 65.5. 

57. Add. Annotation : — Consd. The Ohekiang, 
[1925] P. 80. 

58. Add. Annotation : — Refd. Admiralty Comrs. 
V. S.S. Susquehanna, [1926] A. C. 055. 


61. Add. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

83. Add. Annotations : — Refd. The Koursk, [1924] 
P. 140 ; Debenham v. Perkins (1925), 133 
L. T. 252 ; Conquer v. Boot, [1928] 2 K. B. 
336. 

64. Add. Annotations : — Refd. Huyton & Roby 
Gas Co. V. Liverpool Corpn. (1925), 42 
T. L. R. 116 ; Conquer v.Boot, [1928] 2 K. B. 
336. 

98. Add. Annotation: — As to (1) Refd. Franco- 
British Ship Store Co. v, Compagnie dos 
Cliargeurs Francaisc (1926), 42 T. L. R. 735 


Part III. — Directness and Remoteness. 


101. Add. AnnoLations : ^1.9 to (1) Consd. Re 

Hall k. Piiri (1928), 139 L. T. 50. Refd. 
Patrick V. Russo-British Grain Export Co., 
11927] 2 K. B. .535. Distd. Riley v. Brown 
(1929), 98 J.. J. K. B. 739. As to (2) Consd. 
Patrick v. Russo-Bniish Grain Export Co., 
[1927] 2 K. B 535. 

113. Add. Annotation : — Refd. Canadian Pacific 
Ry. r. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

114. Add. AnnotaUnns — Consd. Sorrell v. Smith, 
[1925] A. C. 700. Refd. Black v. Admiralty 
(Wirs. (1924), 93 L. J. K. B. 341; Rely-A- 


Bell Burglar & Fire Alarm Co. v. Eisler, 
[1926] Ch. 609; Scammcll v. Attlee (1928), 
45 T. L. R. 75 ; Scammell G. A Nephew v. 
Jlurlev, [1929] 1 K.B. 419. Mentd.G. W. K. 
V. Dunlop Rubber Co. (1920), 42 T. L. R. 376. 

123. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1920). 135 L. T. 
83. 

126. Add. Annotation : — Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 

131. Add. Annotation: — Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


coiiHidoratJuiis. — H ogan v . K., 11^241 
2 D. L. Jt. 1211 ; 2 W. W. R. 307; 
17 8ahk. L. R 37.— CAN. 

61 V. Accident to wife — No 

dcnnmtion of serriras or socidy .] — 
PJtf. liaviiig suffered physical lujury 
through a street ae.cid(Uit causiii?: 
nervous sho(5k : — Held : an award ol 
dainapTos to pltf.’s Inisbaud csoiild not 
htaud as lio hail not been dciirived of 
hiK wife’s HorvjccH or society. — H ogan 

V. IL. f 1024 1 2 I). 1j. J{. 1211 ; 2 

W. W. ii. 307 ; 17 Sask. L. R. 37.- 
CAN. 

51 vi. FurnisJtniff faUr n> ws to 

^iriosiHi/K'r.] —One who iid-entioiuilly 
frauduliMitlv causes u newsiioper to 
heeome t4i(‘ innocent disseimnat.or of 
talse ne>\s doe.s its propi'iet-or u wroiifj: 
for which Huhstnntial damages are 
ri'i-overahlo ^\J14»out ]»roof tJiat 
petunnary harm was uti actual result 
of the fraud. — C algary Hekalin JjTD. 
r. JUUMOS OuKi'N., 110201 1 1). L. Jt. 
114 ; 1J02S] 3 W. W. R. .M:!. -CAN. 

PART II. SECT. 5. 

59 vii. " .1 -I’ltf. eainiot recovoi- 

damages on the ground of the 
permanenee of exihl ing i»er.sori.il iii.nirjes 
unless the evidenct^ goes the Jeiigtli ol 
showing that, there is no re.'isoiiiihle 
prospeet of permanent, rt'ccnerv. The 
test is the same m t he case of eonso- 
nucnces non-existcnt at. the ihite of 
action, hut which mav or mai not 
huporvene. — H armsw nitriT r Smith 
(1028), 49 N. L. U. 174.— S. AF. 

74 i. Cnniic of action indrin ndcnl oj 
damaoi — Whether prospective dnnmm 
recoctrahU — licpndialioii of r(mir<(rf.\ - 
Defts., the owmers of a cotton gmnmg 
iiUll, contracted in Oct. lOiO, t.hat, foi 
a period of six months, they w’onhl pul 
their mill at the disposal of jiltf., a 
eotton me, reliant, for half its working 
t une, at, iixed in order to gm raw 

eotton which pltf. eontemplatod buying 
& wdiich ho agi*cod t o supply to them 
for the purpose. In Nov. before any 
of pltf.’s cotton had been taken by the 


mill, def(,K. repudiated t,hc contract. 
1‘ltf. sued defts. for damages ; — ’ 
the breach being ant.ieipatory the 
daina.g<‘s I'ceoverahle were not e.oiiiiiied 
to the extrii cost w'hieh pltf. had paid 
to t ho other millers for gmnmg such 
cotton as he Jiad tendered to doCts., 
hut, wer<^ the estnnat,cd loss of profit 
t.o pltf. by reason of the contract not 
being <*arned out, : jiltf. w'as not hound 
to buy eotton N: have it, ginned at 
other mills under ids obligation to 
nutigato the, damages. — ^I1\aigoi‘\l v 
I)HAN.)1 .JaDHAV.TI Rii\TI\ (M>2K). 

R. cfi liid. App. 299.- IND. 

83 1 . Damiiues caused the gist of the 
action —t Prospective damage — Whether 
recoverable.^ — A marrli'd woman having 
suffered from iiervous shock as the 
result of an accident, hut not so as t o 
<I<‘privo lier husband of her services 
or society : — Held : that ho imght he 
put to expense m tho future was a 
CDfisidorat.ion too remoto to entitle 
him to damages. — Hogan v. R., [19241 
2 I). L. H. 1211 ; 2 \V. W. R. 307 ; 
17 Sask. L. R. 37.— CAN. 

83 ii. .] — In an action 

for damages resulting, not from tlie 
construction of works, but from tlic 
ofieratmg thereof, as, c.g., the putting 
of water into a canal, damages are 
assossahle only for tlie injury done up 
to tho trial, & prospective damages 
eaunot he assessed, but pltf. must seek 
fiu’thi'r damages from time to lime as 
he suffers mjui-y. — L kthbiudgk North - 
latN Irrigation District Board 
’ ritUMTEEs r. Munsrll, [1926] 4 D. L. R. 
090 ; [1926] S. C. R. 603.— CAN. 

PART II. SECT. 8. 

97 i. Ascertainment difficult — No 
ground for refusal to aivard.] — H. passed 
a mtgo. bond over Ins farm, a condition 
hi'ing that H. would, on demand by tho 
mtgeo., pass a collateral bond over his 
movable property on tho farm. In 
breach of this condition, H. sold & 
delivered such movables to a third 
party : — Held : although tho damages. 
If any, w'oro difficult to assess, the 
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intgee. wras entitled to some damages 
for a WTlfiil invasion of his rights. — 
Cato v. Alton (1923), 44 N. L. 11. 
113.- -S. AF. 


PART III. SECT. 1. 

101 V. .]— Damages 

must be limited to sucli ns arise 
naturaJly from the bniach of contract, 
or such as imght reasonably he supiiosed 
to have boon in the contemplation of 
the parties. — Toronto IJocicicy Club 

V. Arena Gardens, Ltd., 119241 4 
D. L. R. 384 ; 55 (). L. It. 509 ; nffd.. 
[1925] 4 D L. R.516; 57 (). L. R. 610; 
affd.. [1926] 4 D. L. R. 1 ; [1026] 3 

W. W. R. 26.— CAN. 


PART III. SECT, 2, SUB-SECT. 2. 

115 iii. .]— In an action elaimmg 

damages for breach of contract the 
damages recoverable are such as 
naturally would ho tlio result of the 
breach. — Keith v . Ltni’oln Rgli*- 
wooi) C;o. (1927), 59 N. S. H. 4 66 —CAN. 

sa. Sale of goods — Jiefusal to take 
delivery — Lons of time in urging accept- 
ance.] — In an action for damages for 
breach of contract by refusal to take 
deliveiy of goods : — Held : a claim for 
time lost in going to deft/s residence to 
urge him to take delivery could not 
stand. — Bradley v. B.ailey & 
.Tasperson, [19231 2 D. L. R. 504 : 52 
O. L. It. 439.— CAN. 


Bu. JUT ivorK cr laoour — 

Work un2)erformed — Cost of jjerfomi- 
ancc.] — Itesp. gave applt. an option 
to purchase a mine. On the first 
instalment falling due, applt. negotiated 
for an extension of time for payment, 
which was granted by n>sp. on con- 
dition that apidt. should do certain 
dovolopraont work not mentioned in 
the option. Applt. failed to pay, & 
subseiiuently relinquisliod possession 
of tho mine & surrendered the option 
without having done the work ; — Held : 
resp. entitled to recover damages 
amounting to the cost of the work. — 
Cunningham v. Insinger, [1924] 2 
D. L. R. 433 ; [1924] S. C. 11. 8.— CAN. 
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141. Add. Annotation: — Consd. Mulay James & 
Co. V. N. V. Kwik Uoo Tong H. M., [1929] 

1 K. B. 400. 

141a. Agreement not to arrest ship — Arrest & 
disposal of ship.] — Circumstances {sec Con- 
flict OF Laws, No. 1135a, ante), in which : — 
Held : pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest.— Ellerman 
Lines, Ltd. v. Read, [1928] 2 K. B. 144 ; 97 
L. J. K. B. 360 ; 138 L. T. 625 ; 44 T. L. R. 
285 ; 17 Asp. M. L. C. 42 1 ; 33 Com. Cas. 219, 
C. A.; revsg. (1927), 44 T. L. R. 7. 

146a. As result of shock.] — Lefts.’ 

servant had a motor lorry aUthe top of an 
incline in a street, with the handbrake on, 
the engine running, <fc the wheels straight. 
The lorry began to run down the in{;Iin(' i 
it struck & injured pltf.’s daughter, a child, ' 
& pltf.’s wife suffered a severe shock diecl 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1840 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the i 
death of his wife resulted from the sliock I 


occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife cither saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate jiersonal injury either to herself 
or to her children. — IIambrook v. Stokes 
Brothers, [1925] 1 K. B. 141 ; 94 L. J. 
K. B. 435 ; 132 L. T. 707 ; 41 T. L. R. 125, 
C. A. 

149. Add. Annotations : — Consd. IIambrook v. 
Stokes (1921), 41 T. L. R. 125. Mentd. Venn 
V. Tedesco, [192()] 2 K. B. 227. 

150. Add. Annotation : — Consd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. 

151. Add. Annotations: — Apprvd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. Mentd. Venn 
V. Tedesco, [1920] 2 

152. Add. A^inolalLon : — Consd. Hambrook- r. 
Stokes (1921), 11 T. L. R. 125. 

165. Add. Annotation : — Refd. Leeds Industrial 
Co-op. Soc. V. Slack, [1924] A. C. 851. 

166. Add. Annotations : — Refd. Leeds Industrial 

v^u-op. ooL. V. .':>iacjK., [ i o. ooj. Mentd. 

Light V. WmsI, [1920] 2 K. B. 238. 


PART III. SECT. 2, SUB-SECT. 3. 

147 i. Pain db HafJcrum.]-~lTi an 
action for daniajfcs for pcibonal 
injui’icH ansmi^ fioiu ncKhjjcincsis 
Held : itoULH winch bhould i^o to make 
up pltf. ’8 damagres were (inier alui) 
a sum, not to comiu'us.itc for, but to , 
rcprt*8cnt the inconvcmonct' of Ins , 
condition, & hib pain Sc sufTorinp:, • 
pa-^t iV: futurcj. — C-osuitovK r. Canadian 
National Kailways, [IU23] 4 U. L. JL 
818 ; 3 W. W. 11. 1152.— CAN. 

147 li. Hjectmeni from iramcar- - 

Illness from erposure, to enld.\- Held : 
not too remote a cauKo for daiuaijcs. — 
'fOKUNTO Itv. Co. I). GKINSTED (1895), 
24 S. C. II. 570.— CAN. 

149 i. Nervous shock — Actvuil 

impacL] — Damui?cb claimed for norvouH 
shock, as a rosuli of an accident sribirij? 
from ueprligeucc, cannot bt' rc5covoicd 
where the nervous shock prodiioch 
only a mental disturbance unaccom- 
panied by any actual physical injury. 
If imjiact iH not necessary, it is a 
question of fact in each case whether 
or not pltf. sustained physical injury 
& whether such injury was the natural 
6c reasonable result of deft.’s negligreucc. 
— UoOAN V. R., [1924] 2 D. L. R. 
1211; 2 W. W. R. 307 ; 17 Sask. 
L. R. 37.— CAN. 

149 11 . ,] — Damages 

cannot be recovered for nervous shook 
uuaccoin pained by any physical im- 
pact. — Penman v. Winntpeo Electkio 
Ry. Co., [1925] 1 D. L. K. 497 ; [1925] 

1 W. W. R. 156.— CAN. 


149 iii. False statemeiU .] — 

Deft. fals( 5 [y stated that p[tf .'8 son hud 
hanged himself. The report was told 
to pltf., who, believing it, suffered a 
violent bliock & became ill: — Held: 
the damage was the natural & jirobablo 
cause of deft.’s act, & pltf. had a good 
cause of action. — Bielitski v. Obadisk, 
[1922] 2 W. W. R. 238 ; 65 D. L. R. 
627 ; 15 Sask. Ti. R. 155; affa. 61 

D. L. R. 491.— CAN. 


149 iv. .] — ^A man & a 

woman to whom ho was engaged were 
knocked down by a motor omnibus. 
The man was struck by tho omnibus 6c 
received considerable physical injury. 
The woman did not appear to have 
been actually struck, she received no 
direct physical injury, but she suffered 
severely from shock. In an action of 
damages at her instance tho judge 
directed tho jury that, if by the fault 
of defts. pursuer had suffered nervous 


J.S. 


bliock Uirongh apprehonsKui for her 
own rial{‘ty, they were ontitlod, iii 
asHossiiig damages, to include anv 
aggravation of that bliock occasiuiKMl 
bv tho fact that her comiianion was 
involved iii the cutahtiopli(‘. The jmy 
found that purbucr had buffered pei- 
bonal injury r<\sult.iiig in m'rvoiis bliock 
involving «i»prehensioii for her own 
safety, aggravated b> anxiety lor tho 
safety of Iku* eomiuiuioii, & awarded 
damages — Held, in the circumstances 
tb(' lur^ cell id not ask<'(i t,o dis- 
criminate bctw(‘en tbe amount of 
shock suff'ued b> pursuer due to appri - 
heusion tor iier own safety & ttio 
amount (iue to anxiety for her eoni- 
panion — (’ittirik v. WAUimop, 11927] 
8 . a 538 — SCOT. 

149 V. Assault on hushand 

in uufe's prescmr--Loss o1 consortium.] 
-All aetion Ir *8 for mental angiiish, 
ill health or bfiock Bustamed by reason 
of aets done to a third person, 6c not 
causing any approhunsioii of danger Ia) 
pltf., & an action qiiarc consortium 
amisii lies at the suit of a wife. — 
Johnson v. Commonwealth (1927), 
27 S. R. N. S. W. 133 ; 44 N. 8 . VV. 
W. N. 54.— AUS. 

102 i. Loss of or injury to jiropcrty — 
Coltision at sea — Loss of musical manu- 
scripts.] — In an action of damagew 
against steamahip owuura, arising out 
of tho Binking of one of their ships, 
pursuer cluiiiied £15,009 m respect of 
IJie loss of eerl,ain music & orchestral 
settings HI manuseniit used liy a con- 
cert party of which she w.is rnanagiT. 
8110 averred that tho lost maruiscnpls 
were the sole copies of the compobitioiis 
in (incstion, 6c that sho had the sole 
right to publiHh, perform, or issue 
mechanical reproductions, 6c to obtain 
copyright thei-oof. The eomi>(»sitions 
had cost pursuer about £2,000, but 
sh(5 averiod that, through her concei-t 
party, they had acquiied a i-eputation 
among the public w'bich bad greatly 
eubaimed their value, & slio further 
averred tliat she would have made 
Hubstautial prohts from tho lost miLsic 
in respect of copyright royalties, 
publication & sale, 6c disjiosal of per- 
forming & mechanical rights, upait 
from tlie use of it by her concert party : 
— Held : ( 1 ) pursuer’H avormeutH as to 
loss of cuntAiigent prollls from copy- 
right royalties, publication 6c sale, 6c 
disposal of performing & mechanical 
rights, were iirolevant ; ( 2 ) tho measure 
of her damages m respect of the lost 
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music was tin. (iost of its r< placement 
us neaily ah luigbt In*, as« i rtamed cither 
bv the m.iikid pi ice id ai fual replaec- 
ment, oi b\ eonhideraliorv of tlic eoni- 
niission which would have to bo paid 
to compobers of um-«ic of tin clash to 
winch the lost, compositions beloiigi'd. 
-'-ItLWiH V. CbvN Line Steametw, 
Ltd., [1926] 8 . (k 215.— SCOT. 

sd. Loss of earuina power — Jdiysical 
or mental.] — In an aetion for damages 
for iiersomil inj lines arising from 
negligence • — lit Id: items which 
hbould go to make up pJtf.’s damages 
were {inter aha) a sum to compensate 
for losH of earning power by reason of 
physieaJ injury 6c any incidental mental 
injury. - Cosdrove ??. Canadian 
National Railways, [1923] 4 D. L. R. 
818 ; 3 VV. VV. R. J 152.- CAN. 

sf. I.oss of tune -Injury tn motors 
ear coLUsion. ]— In an aetion for damages 
for iiijiiricb arising out of a motor 
eolhsion, wheio it was lonnd that 
the accident was caused by pltf.’s 
negligence: — Held: damages should lie 
givam deft, forloss of time, nqiaii-H to the 
OAXT 6c costh.-' -TiEMAN r. McKenzie, 
[1923] 1 D. L. K. 1189.— CAN. 


PART III. SECT. 3, SUB-SECT. 2. 

sk. Depreciation in price — MaHnnery 
componeuls purchased by vendor to pir- 
Jorni contract ] — Held: tho veudor was 
not entitled, aH dainagi'H lor breacli 
of contract to purchase an ammonia 
gas compressing ouLht, to a sum for 
loss through deereabc in priei' oi thi* 
jiarts liiirtdiabed for the j)m*j)ose of the 
coritraet, this not bemgalohs “ diiecMy 
&: naturally resulting in the oidmury 
coui’se of events from tho buyer b 
breach of contract,” as there \v<is 
nothing m tho negot rations for tiro 
contract to give tho put chaser to 
understand that tho veruhu’ would 
have to go into the market buy tho 
various parts to make up tlie plant. — 
General Supply Co. or-’ Canada v. 
O’Neill Moumn Mauhineky Co., 
[1923] 2 W. W. U. 928.— CAN. 

si. Loss of raslom — Defect ire yoods 
sold but replaced .] — Cert am goods 
supplied under contract not complying 
with the w'aii’arited description: — 
Held: it could not reasonably bo 
supposed to have lu'cii in the oon- 
templatiou of the parties, at the time 
they made th<i contract, that pltfs. 
wei*o to compensate defts. for such lobs 
of business as defts. might incur by 
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Cases 174— 227a. 


English and Empiee Digest Supplement. 


174, Add. Atinoiaiion : — Refd. Patrick v. Riisso- 
British Grain Export Co., [1927] 2 K. B. 535. 

181. Add. Annofat'Ums : — Dbtd. Marb6 v. George 
Bdwardes (Daly’s Theatre), [1928] 1 K. B. 
269. Refd. Marb^ v. George Edwardes 
(Daly’s Theatre) (1927), 96 L. J. K. B. 980. 

181a. .} — Pltf., an actress, was engaged 

by defts. to play in a play for the period of 
rehearsal & for the run of the play, & there 
was a collateral agrc'oment tiiat defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 
paid hei* the whole of her salary down to the 
end of the run of the play. In an action fr>r 
breach of contract the jury awarded to jdtf., 
over above her salai'y already paid, 
damages for loss of reputation through her 
not being employed io play the part : — Held : 
as there was an express agreement to advertise 
pltf. tliis necessarily impli(Hi an obligation to 
give pltf. an oi>]>ortunity of acting, & pltf. 
was entithid, in addition to her salary already 
paid, to the ditmages awarded by Die jury 
for loss of reputation. — M arbI^: v. GEOiuiE 
Edwardes (Daly’s Theatre), Ltd., [J928J 
1 K. B. 269 ; 96 L. J. K. B. 980 ; 138 L. T. 
51 ; 43 T. L. R. 809, C. A. 

182. Add. Annotation Refd. Britannia Hygienic 
Laundiy Co. v. Tliornycroft (1926), 135 Ti. T. 
83. 

193. Add. Annoiations : — Distd. Uc Hall Pirn 
(1928), 139 L, T. 50. Refd. Patrick t;. Russo- 
British Grain Export Co., [1927] 2 K. B. 535. 

194. Add. Annotations Hall v. Pirn (1927), 
137 L. T. 585. Mentd. N'^orelst’s Adminis- 
tratrix V. Motor Union Insce., [1925] 2 K. B. 
137. 

212. Add. Annotation :■ — ^Mentd. Stoiuy v. East- 
bourne R. D. C, & Devonshire (1925), 90 
J. P. 138. 

214. Add. Annotations : — Folld. Bennett r. Kreeger 
(1925). 41 T. L, R. 609. Apld. Slavonski r. 
La Pelleterie do Roubaix Soc. Anon. (1927), 
137 L. T. 645. Consd. He Hall & Pirn (1928), 
139 L. T. 50. Refd. Britannia Hygienic 
Laundry Co. v. Tliornycroft (1926), 135 L. T. 
83 ; Kasler & Cohen v. 81avouski (1927), 96 
L. J. K. B. 850 ; Patrick v. Busso-Britisli 
Grain Export. Co., [1927] 2 K. B. 535; Finlay 
r. N. V. Kwik Hoo Tong Handel Maats- 
chappij, [1928] 2 K. B. 604. 

215. Add. Annotations : — Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Consd. Britannia 


Hygienic Laundry Co. v. Thornyci’oft (1920), 
135 L. T, 83. Refd. Kasler & Cohen v. 
Slavouski (1927), 96 L. J. K. B. 850. 

215a. .] — Pltfs. bought a coat 

with fur collar attached, for re-sale, from 
deft. Ac sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Pltfs. informed deft, 
thereof & requested him to undertake the 
defence of the action. Deft, denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action Ac a jury awarded 
the customer damages for her suffering, Ac 
pltfs. had to pay the costs of the action : — 
Held : y>ltfs. were entitled to recover from 
deft, the damages so awarded, togtithor witli 
the customer’s taxed costs of the action Ac 
their own costs of defending the action as 
between soli*. & client.- Bennett (Sidney) 
Ltd. r. Kreeger (1925), 41 T. L. B. 609. 

217. Add. Ayinotation : — Refd. Sheppy Glue 

Chemical Works v. Medway River Con- 
servators .(1926), 24 L. G. R. 157. 

220. Add. Annotation Refd. Britannia Hygienic 
Laundry Co. v. Thornycruft (1926), 135 L. T. 
83. 

223. Add. Annotation : -Refd. Britannia Hygienic 
Laundry Co. v. ThornycroXt (1926), 135 L. T. 
83. 

224. Add. Annotation : — Generally, Mentd. Stoney 
1 ?. Eastbourne R. C., [1927] 1 Ch. 367. 

227a. Several sub-sales.] — Defts. sold skins 

to pltfs., who resold to a sub-vendee. That 
Hub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fiu‘ coat, to a third 
Rub-vendee. The third siib-vendoe sold to 
a woman who wore the coat Ac developed 
dermatitis on the face in consequence ot 
antimony contained in the skin. In each 
sale the vendor knew the paiHcular purpose 
for which the goods were requii*ed by the 
purchaser, & there was an implied warranty 
that the goods were reasonably lit for such 
purpose. The ultimate purchaser brought 
an action for breach of conti*act against her 
supi^lier, the tliird sub- vendee. The third 
sub- vendee defended the action, & in so 
doing acted reasonably ; but in the result 
the ultimate purchaser recovered damages Ac 


the withdrawal of their oiLstoiuore 
ou Q coo not of a few of the articles 
resold beiiiff defective, such articles 
being replaced whim oomploint. was 
made. — Hamilton Gear & Machine 
Oo. V. Lewis Brotheus, 11924] 3 
D. L. K. 367 ; 64 O. L. K. 686.— CAN. 

PART III. SECT. 3, SUB-SECT. 3. 

194 i. Loss of profit.] — \V. 

imtored into a contract to supply a 
l>aper co. with pulpuood. Ho had 
previously made a contract, with M., 
who agreed to deliver certain jiulp- 
wood at a lower price ^ who was 
informed of the first-mentionod con- 
tract, though not of all its teroib. At 
the end of the season M. was short of 
the quantity he agreed to delivtu*: — 
Held: W. was ontitlod to recover 
damages from M. for non-porforniance 
of his eon tract, & the measuiv of those 
damages was the profit W. would 
have made under his contract with 
the paper co. — M onpor v. Willets, 
il»23) 2 D. L, R. 964 ; [1923] S. O. 11. 
438 ; 2 W. W. R. 486.— CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

p (p. 107 ) i. in an action 

for damages for breach of contract by 
refusal to take delivery of goods ; — 
Held : a claim for expenses iucuri-ed 
in going to doft.*s residence to urge 
him to take delivery could not stand. — 
Bradley v. Bailey & Jaspeiison, 
[19231 2 D. L. R, 504 ; 52 O. L. R. 
439.— CAN. 

k (p. 108) i. Medical 

attendance.]— In an action for damages 
for personal miurios arising from 
negligence : — Held : the items which 
should go to make up pltf.’s damages 
were (inter alia) medical & hospital 
bills. — CosuROVE V. Canadian 
National Railways, [1928] 4 D. L. R. 
818 ; 3 W. W. R. 1162.— CAN. 

k (p. 108) ii. On 

wife.] — S. & his wife brought an action 
agalust deft, for damages for personal 
injuries. Deft, was found guilty of 
negligence, but the action by S. was 
dismissed on account of contributory 
negligence. The ct. awarded damages 


to the wife against deft. It was 
sought to give m evidence the wife’s 
medicjal & hospital bills : — Held : the 
bills had been contmeted by the wife 
as her husband’s agent were his 
liabilily alone. — S coblk v. Wood- 
ward, [1924] 1 W. W. R. 1040.— CAN. 

p (p. 108) i. Injury to chaUel — 

Costs of repairs — <S? depreciaiion,}-^ 
Held : recoverable. — Walter v. 

Seibel, [1927] 2 D. L. R. 1005 ; [1927] 
1 W. W. II. 967 21 Sosk. L. R. 452.— 

CAN. 

PART III. SECT. 4, SUB-SECT. 2. 

209 V. .] — Solr. &. client costa 

incurred by the driver of a motor car 
in Buoceaaiully defending an action 
brought against him by a passenger 
in another car with which his oar had 
collided cannot be recovered by him 
in an action for negligence brought 
against the driver of the other oar. — 
London Guarantee & Accident Co., 
Ltd. V, Gibson, [19281 3 D. L, K. 610 ; 
[1928] 2 W. W. R. 532 ; 23 Alta. L. H. 
618.— CAN. 
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costs against him. The third sub-vendee, . 
who had incurred ceiliain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub- vendee, 
after some resistance, incurring further costs, 
the second sub- vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The first sub-vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Pltfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions : — JSeld : pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed, if thei‘e were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate^ 
parties to each of the contracts along the 
line ; pltfs.’ damages should include (1) the 
damages recovered by the ultimate purchaser, 

(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, &. 

(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred. — 
Kasler & Cohen v, Seavouski, [1928] 1 
K. B. 78 ; 96 L. J . K. B. 850 ; 137 L. T. 641 ; 
suhsequevi proceedings, sub nom. SiAVONSKi 
V . La Peeleterik de Boubatx Societk 
Anonyme (1927), 137 L. T. 645. 

235a. Costs awarded in previous proceedings, 

but not recovered.] — ^Pltfs. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
previous litigation in which they were defts. 
Pltfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pltfs. He won the action at the hearing, but 
the decision was rtjversed on appeal. He was 
a man of sti*aw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, & a common jury found in pltfs.’ 
favour. After argument as to the right of 
pltfs. to recover as special damage against 
defts., on account of their breach of contract 


negligence, the costs of all previous 
litigation ; — Held : such damage was not 
too remote. — Britannia Hygienic Laundry 
Oo. V, Thorn YCROEr & Co. (1925), 94 L. J. 

K. B. 858 ; 41 T. L. K. 667 ; on appeal, 95 

L. J. K. B. 237 ; 135 L. T. 83 ; 42 T. L. K. 
198. 

237. Add. Annotations : — Consd. Harnett v. Bond, 
[1924] 2 K. B. 517. Reid. Hambrook v. 
Stokes (1924), 41 T. L. B. 125 ; Toumier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461 ; Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
1 35 L. T. 83 ; Singleton Abbey (Owners) v. 
Paludina (Owners), The l*aludina (1926), 95 
L. J. P. 135. 

260a. S. P. Harrison v. McSiieehan, [1885] W. N. 
207. 

265. Add. Annotations : - Ref d. Britannia 

Laundry Co. v. Thornycrolt (]92()), 135 \j. 
83; I.)ee ( conservancy Board v. Mcl’onnolJ, 
[1928] 2 B. B. 159. 

268. Add. A)t notations : — Consd. Addie B. A Sons 
(Collieries) v. Diimbrc^ck, [I929j A. C. 358. 
Reid. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746 ; CoTn])ania Mexicana De 
Petroloo El Aguila v. Essex Transport A 
Trading Co. (1929), 141 L. T. Km;. Mentd. 
Harnett v. Msher (1926), 135 L. T. 724; De 
Preville v. DOl (1927), 43 T. L B. 702; 
("oleshill V. Manchester Corpn., [1928] 1 K. B. 
776. 

279. Add. Annotations -Reid. Noble v. Harrison, 
1 1926] 2 K. B. 332 ; Smith v. G. W. By. 
(1926), 135 L. 3’. 112 ; l*ontai'dawe Kural 
Council V . Moore-Gwyn, [1929] 1 Ch. Got). 

280. Add. Amiotation : — Refd. Canadian Pacific 
By. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

282. Add. Annotations: — As to (1) Distd. Martin 
V. Stanborough (1924), 41 T. L. B. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 

284. Add. Annotation: — Refd. Oldham v. Sheflicld 
Corpn. (1927), 136 L. T. 681. 

288- Add. Annotations ; — Consd. The St. Nicolai 
(1925), 133 L. T. 640. Disld. G. W. By. r. 
S.S. Mostyn, [1928] A. C. 57. Refd. British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405 ; Witham Outfall Board v. Boston 
Corpn. (1926), 136 L. T. 756, Refd. Dee 
Conservancy Board v. McConnell, [1928J 2 
K. B. 159 ; ^'olley v. Fry J. S. A- Sons (1929), 
40 T. 1 j. B. 108. Mentd. Abrahams v. 
MacFishories, [1925J 2 K. B. 18. 


Part IV. — Aggravation 

290. Add. Annotation : — Refd. Martin v. Stout, 

[1925] A. C. 359. 

298. Add. Annotation .-- Retd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

301. Add. Annotatiofw ; -Consd. Biley v. Brown 

PART IV. SECT. 1, SUB-SECT. 2. 

d i. •.] — Trespass — Abusive con- 
duct]. — An appeal from a judgment 
whereby pltf.. In an action for trespass. 


and Mitigation. 

(1929), 98 L. J. K. B. 739. Refd. CoJion a. 
Sellai*, [1926J 1 K. B. 536. 

Add. An7iotatio7i ~ Consd. Biley r. Ifiown 
(1929), 98 L. J. K. B. 739. 

304. Add. Annotation : — Refd. (hirtis McilTat, Ltd. 
v. Wheeler, [1929] 2 Ch. 221. 

his violent &: abusive (jonduct towards 
pltf., ^ the particularly injurious A' 
malicious manner in which certain of 
the trespasses were committed, tbe 


302. 


was awarded vindictive damages in 
addition to special damages : — Held : in 
view of deft.*B persistence in trespassing 
in defiance of pltf.*s requests to desist, 

A7Q 



Cases 330- 393. 


English and Empire Digest Supplement, 


330. Add. Antiolailon : — Refd. Hobbs v, Tinling, 
Jlobbs V, Jsottingham Journal, [1929] 2 

K. B. 1. 

341. Add, Annotations : — Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924). 131 L. T, 652 ; 
Martin v. Stout. [1925] A. C. 359; Never- 
Stop Ily. (Wembley) v, British Empire Ex- 
hibition (1924) Incorporated, [1926] Ch. 877. 
Mentd. Berners v, Fleming, [1925] Ch. 264. 

343. Add. Afinoiations : — Refd. Finlay v. N. V. | 
Kwik Hoo Tong Handel Maatschappij, [1928] 

2 K. B. 604. Mentd. Northwood v. L. C. O. 
(1027), 137 L. T. 49 ; Roberts v. Anglo-Saxon 
Insce. Assocn. (1927), 96 L. J. K. B. 590. 

347. Add, Annotation : — Mentd. Black v. Ad- 
miralty Comrs., [1924] 1 K. B. 661. 

347a. .] — Pltf.’s duty to minimise damage is 

limited to doing what is reasonable in all the 
facts of the case, tlic onus of showing a breach 


of that duty being on deft. — Finlay (James) 
& Co. V. N. V. Kwik Hoo Tong Handel 
Maatschappij, [1928] 2 K. B. 604 ; 97 

L. J. K. B. 817 ; 139 L. T. 582 ; 44 T. L. 11, 
643 ; 72 Sol. Jo. 468 ; aff, [1929] 1 K. B. 
400, C. A. 

351. Add, Annotation : — Refd. Finlay v, N. V. 
Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604. 

352. Add, Annotation : — Refd. Martin v. Stout, 
[1925] A. C. 359. 

356. Add, Annotation : — Refd. Ellis’ Trustee v, 
Dixon-Johnson (1924), 131 L. T. 652. 

376. Add, Annotation : — As to (1) Apprvd. Hobbs 
V, Tinling, Hobbs v, Nottingham Journal, 
[1929] 2 K. B. 1. 

377. Add, Annotaiion : — Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 


Part V. — Measure of Damages. 

388. Add, Annotaiion : — Mentd. lie I^anyon, I 393. For the cross-reference fiJlowiiig this case, 
Lanyon t;. Lanyori, [1927] 2 Ch. 264. '^As to interest under Civil Procedure Act, 


nllowaiice of \jii(licUv<‘ ilanuiprcs was 
.lUHtified & tlie ainouni, thereof kIiouM 
not be reduced. — Sj’Enc'F.u v. Oj^ant, 
I1U2SJ11) L. i: 820 ; 11928] 1 W.W. 
190 , 22 8ask. L. li. 9(5."). - CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— B. 

341 X. .]™(;aNA1)1AN FLKXIHI.K 

Sic ATE (Jo., Ltji. v. ]\1 on Alien Ukass 
Manukactitiiino (Jo., Ltd., 1192;')] 2 
]). L It. 3S7 ; r»(; O. L. JI. 302 - CAN. 


341 xi. .1— Mi.'Kenny V. Drum- 

mond A DvoUE'lBKy (192(»), 29 W. A. 
L. Jl. 0. AUS. 

352 i. Sale of {joodh- Iicfusal to 
accint.] UiilcHs a pimdiaHCT has by 
the cont-raed of sale a nprht to reiuidiate, 
he cuniioi rtjpudjale the sale. If he 
dooH so, the vendor may sue tlie pur- 
chaser for the price, oi le-sell the 
article ; &: if by sucb sale he incurs 
a loss, then the purchaser miLst make 
it pood. J3ut the vendor must take 
into consideration such payments as 
the purchaser may have made on 
aeeouut. — Foster v. Hlintzmax 
Co., 119231 4 1). L. IL HitJ.— CAN. 

352 11 . ] — Bradley r. 

Bailey it' Jahi'ERHon, [1923] 2 D. L. It. 
.''>04 ; 52 O. L. It. 439 —CAN. 


3541, Aniicipulorn breach .] — 

Where theio had been a broach of 
coutract bv defts. : — Held: pltfs. 
weit) entitled to nominal darnaires only, 
as when pltfh. found that- defts. would 
not carry out tlu* contract, they should 
have jfoiic into the market &; donb the 
best they could \uth a similar con- 
tract. — C ampbicll r. Mauler (1919). 
43 C). L. It. 39."> , 14 O. W. N. 348 , 
uffd. 15 O. W. N. 339.— CAN. 

sm. Trouble ft* rns/c attcndinp 

performance of tontruet.] - In allowing 
damages for wrongful lepudjatioii of a 
i,ontract to accept delivery of p«)los not 
yet cut : — Held : there should be taken 
into eoiL‘^i(leration the risks of dis- 
apixuiitmcnt & dlthoulty in cutting 
& delivery that iniglit arise from un- 
expected sources; & an allowance in 
reduction of damagcR should be made 
for tbe releaso from the care, trouble & 
risk attending a full execution of the 
contract. -CoNNORB v, McGregor, 
119241 2 IJ. L. 11. 80; 2 W. W . IL 
Ld)4 ; 20 Alta. L. 11. 289.-— CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 
364 iv. To assault.] --On 


appeal from a .ludgment for pltf. in an 
action for assault the daniHges were 
redueed t,o $10, the assault having 
been merely a technical one, •which 
jililiareiitlv had hcen courted by iiltt. 
with a A lew to an action for damagi's. - - 
HODGKINKON V, MARTIN, [1928] 3 

W. W. K. 703. - CAN. 

m i. Coidminno contract u'-ilh 

rfoc/or. ] -W'heio a peiBoii has a contract 
with a doctor w'horeundtr bo is (’utitled 
to Ibe doctor's services wlum they are 
required as a result of disease, accident 
<»r other causes, he cannot, in an action 
for damages for personal iiiiurics, 
n‘<*ovcr as damages the amount which 
such services w’ould have cost had he 
not entered iiit-o such contmet. — 
Taylor v. Turner. [1925] 3 D. L. 11. 
574 ; [1925] 2 W. W. K. 490.— CAN. 

PART IV. SECT. 3. 

q i. Conversion — Onus of proof .] 

— Where it w'uh found that there was 
no authority in deft, bank to seli 
shaTCK ph'dged as collateral security 
W'ltliout judicial jiroccss : — Held : as 
to daiuagt*K, the burden was on the 
bank to show it got full value for 
the shams. — G eokgeson v. Dominion 
Bank. 119241 3 D. L. 11. 607 ; 2 W. 
W. 11. 931.— CAN. 

PART V. SECT. 1. SUB-SECT. 1. 

380 xi. — — .] — In an action for 
damages for breach of contract, the 
measure of damage is the estimated 
loss dii’ectly & naturally rtisulting 
from the broach thereof. — H aitield 
& Co. V. CRoNKHim (1922), 50 N. 13. It. 
456.— CAN. 

380 xii. .] — In an action for 

damages for non-acceptance of goods, 
the measure of damages is the esti- 
mated loss directly & naturally re- 
sulting in the ordinary course of events 
from the buyer’s breach of contract. — 
Keoord Foundry & Machine Co. r. 
Garson, [1923] 2 D. L. B. 142 ; 60 
N. B. B. no.— -CAN. 

380 xiii. Goods manufactured or 

partly manufactured .] — In respect of 
goods manufactured or partly manu- 
factured & ready or partly ready for 
delivery, before defts. repudiated their 
contract : — Held : pltfs. were entitled 
to recover, as damages for breach of 
contract, a sum equal to the contract 
price of the flulshod or partly finished 
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goods, less their value at the tiuu* of 
or within a reaHoiiablc time of the 
breach.— H amilton Gear & Machine 
C o. V. Lewis Brothj5RS, [19241 3 
D. L. K. 367 ; 54 O. L. R. 585.— CAN. 

380 xiv, — .] — In an action for 
iMjgligencc causing damage to goods 
tlic measure of damages is the dejirccia- 
tion in the value of the goods as the 
result of the accideut. — C opj^ey v. 
Finkelstetn, 11928] 3 D. L. II. 671 ; 
11928J 3 W. W. li. 89.— CAN. 

sn. Consignment of wheat Jor sale — 
Failure to sell.] — Where gram is coii- 
sigiied for sale Sz this consignee* is in- 
structed to sell it as soon as it is un- 
loaded, if the price bo then a certam 
figuic or better, but he neglects to 
carry out such instructions, the con- 
signor is entitled in damages to the 
diflerouco between the price at the 
time of unloading & the lower price on 
the day when he loams that the gram 
has not been sold, oven though he does 
not immediately notify the consignee 
that his instructions have not been 
caiTied out. — I’aradib v. Federal 
Grain Co., Ltd., 11925] 2 W. W. R. 
164.— CAN. 

sw. Agreement to exchange d: sell 
timber berths — Loss of profits — Sub- 
stantval damages.] — Knox & Lewis 
V. Hall, [19271 2 D. L. R. 1128 ; [1927] 
3 W. W. R. 27 ; 38 B. C. R. 348 ; ra^sd. 
sub mam. Hall v. Knox, [1928] 1 
D.L.R. 193; 119281 S. C. R. 87.— CAN. 

sb. Agrex^ment to pay for mineral 
claim d: keep up assessment work — 
Claim allowed to lapse.] — Held : the 
irietihure of damages was the value, if 
any, of the property lost. — ^M cGbe v, 
Clarke, [1927] 1 W. W. R. 593 ; 38 
B. C. R. 165.— CAN. 

sd. Wrongful ev^iction of lessee .] — In 
regard to damages recoverable by a 
wron^ully evicted lessee, the case is 
governed by the general rule applioablo 
to all broaches of contract, namely, 
that the party wronged is, so far as 
money can do it, to bo placed in the 
same situation, with respect to 
damages, as if the coutract had boon 
performed. Compensation to the 
lessee will not be confined to the value 
of the unexpired term, but will include 
all loss naturally resulting from tho 
eviction. — Haaok v. Martin, [19271 3 
D. L. R. 19 ; [1927] S. O. R. 413.— 
CAN. 



Vol. XVn.— Damages. Cases 393— 506, 


1833 (c. 42), s. 28, & damages In lieu of such 
Interest.] — See Money & Money Lending,** 
read “ As to interest under Civil Procedure 
Act, 1833 (c. 42), s. 28, & damages in lieu 
of such interest, see Money ^ Money- 
Lending.*’ 

408a. Option to purchase — Profit on resale lost by 
improper withdrawal.] — Pltf., having an 
option from deft, to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,600, & then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft, had sold the property to B. for 
£4,000 : — Held : as specific performance of the 
contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft, as damages £500, the difference between 
the price at which the property was offered to 
pltf. & that at which pltf. contracted to sell 
it. — Gopfin V, Houlder (1920), 90 L. J. Ch. 
488 ; 124 L. T. 145. 

412a. Continuation of contract depending on third 
party.] — Defts. agreed in writing to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
X^ltfs.’ profits on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 


in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
sa.iue day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain x>Ji'ym(ints were sooner 
made. After observing the agreement with 
pltfs. for five months (lefts, repudiated it : — 
Held : as the continuation of the agreement 
between pltfs. & defts. for more than six 
months depended on the volition of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month. — Franco-British Ship 
Store Co., Ltd. v. Compagnie des Char- 
GEURS Fran(,:aise (192G), 42 T. L. B. 735. 

413. Add, Anvoiafion : — Refd. Tolley v. Fry J. S. 
& Sons (1929), 40 T. I.. R. 108 ; Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. Mentd. 
Hardie & Lane v, Chiltern, [1928] 1 K. B. 003. 

418. Add, Annoiations : — As to (1) Apld. Smiths. 
Schilling, [1928] 1 K. B. 429. As to (2) Refd. 
Martin v. Benson, [1927] 1 K. B. 771. 

420. Add., Annotation : — Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 


Part VI. — Liquidated Damages or Penalty. 


424. Add, A nnotation : — Generally, Refd. Admiralty 
Comrs. r. S.S. Chekiang, (1920J A. C. 037. 

426. Add, Annotations: — As to (2) Apld. English 
IIop Growers v, Bering, [1928] 2 K. B. 174. 
Generally, Mentd. Palmolive Co. (of England) 
v. Freedman (1927), 44 T. L. R. 80. 

426a. .] — Beft. was a member of pltf. society, 

which was formed to organise the marketing 
of home-grown hops by their sale through pltfs. , I 
& by a written agreement deft, undertook 
to deliver to pltfs. all hops grown or produced 
by him in 1926 on certain land. The agree- 
ment also provided that if deft, failed to 
deliver to pltfs. the hops or disposed of them 
otherwise than through pltfs., he would j^ay 
to pltfs. as & for liquidaUni damages £100 per 
acre or propiortionately on a less acrtiage : — 


Held : as a breach of ihe agreement might 
occasion serious damage which it might be 
difficult to value exactly or ascertain before- 
hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 p(‘r 
acre, was not a penalty but liciuidated 
damages. — English Bop Growers v, Ber- 
ing, [1928] 2 K. B. 174 ; 97 L. J. K. B. 509 ; 
139 L. T. 70 ; 44 T. L. K. 443, C. A. 

455. Add, Annotation : — Refd. English Hop 

Growers v, Bering, [1928] 2 K. B. 174. 

461. Add, Annotation : — Refd. English Hop 

Growers v, Bering, [1928] 2 K. B. 174. 

506. Citation : — For “ on a^ipeal ” road “ subse- 
quent proceedinqs.'' 

Annotations: — l)(‘lote “ (Jmcrallu, Mentd. lie Hall (18(11), 

11 T,. T. 571).” 


sf. Leuse of racehorse to trainer for 
specified period — Owner talcing horse 
aivay before explraiton of period — Loss 
of prospective vnnnings recoverable .] — 
Howk V. Teefy (1927), 27 S. R. 
N. S. W. 301 ; 44 N. S. W. W. N. 102. 
— AUS. 

sg. Measure selected by plaintiff ,] — 

Bukkahd & Co., Ltd. v, Waulen 
(1928), 28 R. R. N. S. W. 607 ; 4.5 

N. S. W. W. N. 201.---AUS. 

PART V. SECT. 1, SUB-SECT. 2. 

414 ii. Revsd. on other fironnds, 
Q. R. 15 K. B. 11 : [1907] A. C. 454. 

414 viii. .] — Pafpard v, Cavotti, 

[19291 1 D. L. R. Ill ; 63 O. L. R, 171. 
—CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 

424 vii. .] — A rate of damogee 

provided for in a contract between a 
co-operative co. & a gi'owcr of fruits & 
vegetables, under which the latter 
agreed to deliver all his products to 
the co. to be marketed by it, for the 
breach thereof : — Held : to bo liqui- 
dated damages & not a penalty — 
Associated Groweks of British 
Columbia, Ltd. v. British Columbia 


KnmT Land, Ltd., 11925] 1 D. L. H. 
871; [1925] 1 W. W. R 505 ; 34 
B. C. R. 533.— CAN. 

424 viii. 1 — A contract hc'tween 

pltfs. & deft, provided that should deft, 
fail to deliver to pltfs. all tho wheat 
eovorod by tho contract, lui would pay 
to pltfs. as liquidated damages 25 cent.s 
per bushel for all wheat which he 
should have failed to deliver : — I/cld ' 
tho 25 cents per bushel w’as not a 
penalty but liquidated damages. — 
SASJiATCHEWAN CO-OPERATIVE WHEAT 
Producers, I^td. v. Zurowski (Sask.), 
11926] 3 3). L. R. 810; [192GJ 2 

W. W. R. 604.— CAN. 

424 ix. .] — Bougaut Bay Co., 

Ltd. V, The Commonwealth, [19271 
Argus L. R. 415.— AUS. 

PART VI. SECT. 1, SUB-SECT. 3. 

442 i. Onus of disproof,] 

—If the sum mentioned in a bond is 
expressed to ho a penalty, the onus of 
showing that it was intended as liqui- 
dated damages is on tho pcjrson assert- 
ing it. — R. (A.-G. OF Canada) v, 
London Guarantee & Accident Co., 
Ltd., [1920] 2 W. W. K. 83.- CAN. 

581 


448 iii. .]— Where a sum 

is stipulated to be paid as liquidated 
damages, &, is payable, not on the 
hapiienmg of a single event, but of 
one or more of a number of events, 
some of which might result in incon- 
siderable damage, the ct. may decline 
to construe tiie words ‘‘ Iniunlated 
damages ” according to their ordinary 
meaiimg & may treat such a sum as a 
penalty. — Shatilla v. Flinstlin, 
11923] 3 D.L. R. 1035; 1C Sask. L. K 
454 ; [1923] 1 W. W. R. 1471 —CAN. 

453 iv. .]-~HiId: hav.ng 

regard to tho languagi' m a elausii of a 
contract of service, fixing a sum ns 
liquidated damn,g<‘.s for moI.iIjou bv 
deft, of any or all of the provisions ol 
the contract, thr sum ti\<‘d \mi'. m>t. 
in the nature of a ]>enalty.-- Domi- 
nion Art Co., Ltd. r. IMrurHY (1923). 
54 O. L. U. 332.- - CAN. 

PART VI. SECT. 1, SUB-SECT. 5. 

471 ii, — .] — Tho sum 

mentioned in a bond given undei 
Canada Gram Aet by one licensed to 
operate a country ('It'valor : — Held: 
to be a Tx^nalty & only i-ecoverable to 



Cases 561— 612a. 


English and Empire Digest Supplement, 


Part VII. — Pleading, 

561. Add, A nvotalion : — Mentd. Agriculiural 
WhokiSfile S(»c. Jiiddulpii Distrifi 
Agricultural Soc., [1025] (Jli. 700. 

574<a. Contingent damages.] — Wlien a 

verdict is found for deft, upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent 
of deft. — Newton v, Harland (1840), 1 
Man. & G. 644 ; 1 Scott. N. R. 474 ; 2 Jur. 
350 ; 133 E. K. 490. 

AnnntaHmis : — Mentd. Harvey v. Bridgep (1645), 3 Dow. & L. 
50 ; Wriffht v, JJurroughos (1846), 3 C. 13. 686 ; Davis v, 
Burrell (1861), 10 C. B. 821 * Delaney i\ Fox (1856), 

1 C. B. N. S. 166 ; Carter v. Hughes (1868), 2 H. & N. 
714 ; Pollen v. Brower (1869), 1 L. T. 9 ; Accidental 
Death Insce. v. Mackenzie (1861), 6 B. T. 20 ; Blades v. 
Higga (1 801 ). 1 0 C. B. N. S. 71 3 ; Telford v. Laws (1874). 
31 L. T. 90 ; Beddall v. Maitland (1881), 17 Ch. D. 174; 
Jfidridgo V. Hawker (1881), 60 L. J. Ch. 577 ; Edwick i\ 
Hawkes (1881), 18 (!h. D. 199; Jones v. Foley (1891), 
60 L. J. 6. B. 464 ; Henimlngs v. Stoke I'ogcs Golf CJluh, 
[1920] 1 K. B. 720. 

576. After this case add “ In matrimonial 

causes.] — /Sec Husband & Wife, No. 4677a.” 

592a. .] — Where a jury has improperly 

awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirc'ct the jury ; Ik* has no power to enter 
judgment for tlie caijitalised amount of the 
annuity. — F oitrniek, CJanadian National 
R-y. Co., [1927] A. 0. 167 ; 95 L. J. P. C. 
177 ; 135 L. T. 009 ; 42 T. L. It. 629, P. C. 

594. Add. Annotation :■ — Refd. Martin v. Stout, 
[1925] A. C. 859. 

598, Annotation : — For “ Refd. 8 . 8 . Celia v. 8.8. | 
Volturno, [1921] 2 A. C. 544,” read ‘‘ Expld. 
8.8. Celia v. 8.8. Volturno, [1921] 2 A. C. 
544.” 


Proof and Assessment. 

601. Add. Annotation : — N.F. Peyrae v, Wilkinson, 
[1924] 2 K. B. 166. 

602. Add. Annotation : — Refd. Ellis’ Trustee v. 
Dixon- Johnson, [1024] 2 Ch. 451. 

604. Add. Annotaiions : — Refd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. Mentd. 
Richardson v. Richardson, [1927] P. 228. 

611. Add. Annotation: — Folld. Peyrae v. Wilkin- 
son, [1924] 2 K. B. 166. 

612. For the existing para^aph in original volume 
substitute the following paragraph ; — 

.] — In an action in this country 

for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became clue & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment. — Peyrae v. 
Wilkinson, [1924] 2 K. B. 166 ; 03 L. J. K. B. 
121 ; 130 L. T. 

612a. .] — Between 1903 & 1909 pltfs., 

Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable r —JETcZd ; judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due. — 
Buerger v. New York Life Assurance 
Co. (1027), 96 L. J. K. B. 930 ; 137 L. T. 
431 ; 43 T. L. R. 001, C. A. 

Annotation : — Refd. Perry v. Equitable J Jfo Assce. Sotsiety of 
U. S. A. (1929), 46 T. L. Jl. 468. 


the ext/ont of the actnuJ loss Hhown, 
there being no evidence t.o bIiow it 
was intended as liquidated damages, 
& because the cjondltions of the bond 
conslstAjd in the performance of many 
acts, some of which might be of groat 
others of trilling importance. — K, 
(A.-G. OF Canada) v. London Gha- 
RANTEF. & Accident Co., Ltd., [1920] 
2 W. W. H. 8,3— CAN. 

PART VI. SECT. 1, SUB-SECT. 6. 

pi. Agreement for share of profits 

under opium — Failure to take up option 
— lAqmdaied damages ] — Kennedy v. 
llAKUis (1912), 23 O. W. U. 179; 
4 (). W. N. 183; 7 1). L. R. 291.— 
CAN. 

PART VI. SECT. 1, SUB-SECT. 7. 

620 iii. .j — IMtf. gave deft. 

the exclusive agency for six months 
for the sale of certain land. Deft, 
covenanted that if lie failed to effect a 
sale of 1,000 ae.rcB in the first six 
months ho would pay os liquidated 
damo.ges an amount equal to $2 jier 
acre for each acre of the 1,000 acres 
unsold. Deft, failed to effect a sale : 

- -Held : not a penalty, but liquidated 
damages arising on proof of failure to 
make the sales, without ha ving to show 
actual loss. — Northern 3’uuhtr CJo. 

V. Rasmussen, [1924] 2 W. \V. R. 
1016.- CAN. 

PART VII. SECT. 1. 

549 XV. .] — To recover 

special damagt^s, a pltf. must expressly 
ehiiin them in his pleadings & prove 
them strictly at the trial. — C arroll 
u. Baer. [1924] 2 D. L. R. 452; 1 

W. W. JL 1249 ; 18 Sask. L. R. 292. 

- CAN. 

549 xvi. S. P. Burr v. Oshawa 

CoKCN., Wll.KTNHim r. CSHAWA (^ORPN., 


[1926] 4 D. L. R. 1138 ; 69 O. L. IL 
520.— CAN. 

649 xvli. .] — In an action 

for breach of covenant by delaying 
the completion of a railway crossing, 
which afforded the best road to pltf. *8 
saw mill : — -Held : evidence of special 
damage was not adinissiiilo, none being 
alleged in the declaration, & pltf. not 
having notified defts. at the time of the 
fact of his suffering the loss of profit, 
which constituted the alleged damages. 
— Shaver p. Great Western Ry. Co. 
(1857), 6 C. P. .321.— CAN. 

PART VII. SECT. 2. 

659 j. Necessity for proof of special 
damage. \ — ^On a claim for damages for 
personal injuries, pltf. cannot claim 
for special damages for nursing where 
ho fails to show that he has either 
paid or is under any logoi obligation 
to pay for the nursing done ; the fact 
that he int-ends l,o pay a sum to his 
nurse is not sufficient. — CAiiBoLL v. 
Baer, [1924] 2 D. L. R. 452 : 1 

W. W. R. 1249 ; 18 Sask. L. R. 292. 
—CAN, 

0 i. .] — Clausen v. Cana- 
dian Timber & Lands, Ltd. (1925), 
35 B. C. R. 461.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2. 

676 U. On same principles as 

jury.} — In assessing damages against, 
a member of the Winnipeg Grain 
Exchange for wrongfully closing out 
the aoooimt of a customer, a judge is 
not bound to take the highest peak os 
the measure thereof, but may base his 
assessment upon the principal adopted 
bv juries. — N blbon v, Baird & 
Botterbll (1916). 30 W. L. R. 822 ; 
8 W. W. R. 144 ; 25 Man. L. R. 244.— 
CAN. 

579 vi. .] — ^Whon i.bc writ in 


an action, under Wrongs Act, 1915, 
Part III., has been endorsed for trial 
with a jury, sect. 16 of that Act makes 
the jury the tribunal to assess thii 
damages. If interlocutory Judgment 
bo entered in default of appearance, 
Ord. XIII., r. 5, does not, in the absence 
of consent of the jiarties, enable the 
protbonotary to ascertain the damages, 
'rhe deft, is entitled to notice of the 
assessment of damages by the jury. — 
WALfln V. MoMichakl, [1928] V. L. R. 
345 ; [1928] Argus L. R. 195.— AVS. 

PART VII. SECT. 3, SUB-SECT. 3.— B. 

698 i, A mount due in foreign currency 
— Date of judgment sued on.] — ^Where 
deft, in a suit in Bombay ooutonded 
that the rate of exchange should be 
that on the day on which the ot. 
pronounced judgment: — Held.: the rate 
to be taken was that prevail] ng on the 
day judgment was given in the High 
Ct,. in England, which gave pltf. the 
oanse of action for the suit In Bombay. 
— Madhavji VtsHam V. Ramniklal 
Vadilal (1921), 1. L. R. 47 Bom. 
487.— IND. 

si. .1 — Held : 1,he rate for 

conversion of dividends payable in 
foreign currency was the rate ruling 
on tlio date when each dividend hecaine 
duo. — ^T he Gustodian v. Bluohkr, 
[1927] 3 D. L. R. 40; [1927] S. C. R. 
420.~ CAN. 

603 iii. .]— In cases of 

broach of contract, the date on which 
the rate of exchange is to bo taken for 
the purpose of converting one set of 
curwmoy into another is the date on 
which under the agreement the money 
was to be paid & on which a breach 
occurred by its not being paid. — 
Shakool & Co. V. Finlw Fleming 
& Oo. (1923), I. L. IL 1 Ran.* 339.— 
IND. 



Vol. XVn.— Damages. Oases 613— 882a. 


613. Citations : — ^Add “ 15 Asp. M. L. C. 570.*’ 
* Delete “ revsg, S. C. sub nom. Dreyfus & 

Co. V. Atlantic Shipping & Trading Co. 
(1921), 37 T. K R. 417, O. A.” 

Annotations : — Delete “ Mentd. Czarnikow 
V. Roth, Schmidt (1922), 92 L. J. K. B. 81 ; 
Ford V, Coinpagnie Furness (France), [1922] 
2 K. B. 797 ; Pinnock v, Lewis & Peat, 
[1923] 1 K. B. 690.” 

614. Add. Annotation : — Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 557. 

615. After this case add “ Sec, also, Insurance. 
Vol. XXIX., p. 389, No. 3104.” 

618. Add. Citations : — 93 L. J. Oh. 263 ; 130 

L. T. 109. 

A dd. Annotations : — As (1 ) Consd. Anderson 
V. Equitable Life Assce. Soc. of United States 
(1926), 134 L. T. 557 ; Buerger v. New York 
Life Assce. (1927), 96 L. J. K. B. 930. Gene- 
rally, Refd. Ellis’ Trustee v. Dixon- Johnson, 
[1924] 2 Oh. 451. 

625. Add. Annotations : — A.? to (2) Refd. Tolley 
V. Fry J. S. A. Sons (1929), 46 T. L. R. 108. 
Generally, Refd. Watt v. Longsdon (1929), 
98 L. J. K. B. 7 J J . Generally, Mentd. llardie 
tSc Lane v. Chiltern, |1928J 1 K. B. 663. 

626. Add. Annotations : — Refd. The Koursk, [1924] 
P. 140 ; Pirie v. Richardson, [1927] 1 K. B. 
448. Mentd. Cumberland v. Lanarkshire 
Tram. Co. (1927), 20 B. W. C. O. 780. 

638. Add. Annotation : — Consd. The Koursk, [1924] 
P. 140. 

648. Add. Annotations : — Consd. Wing Lee v. Lew, 
[19251 A. C. 819. Refd. Uobbs v. l^nling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1 . 


673. Add. Annotation : — Refd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

721a. .] — Tlie Ct. of Appeal may set aside the 

fissessment of damages by a jury where the 
amount assessed is so small or so large as 
that twelve sensible jurors could not reason- 
ably have given the verdict, or as to lead the 
ct. to the conclusion that the jury must have 
taken into consideration matter which they 
ought not to have considered, or that they 
have omitted to pay regard to matter which 
they ought to have considered. — Smith v. 
Schilling, [1928] 1 K. B. 429; 97 L. J*. 
K. B. 276 ; 138 L. T. 475 ; 44 T. L. R. 109, 
C. A. 

I 737. Add. A7 i notations : — Apld. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. Refd. Tollov v. Frv d. ^8. & Hons 
(1929), 46 T. L. K. 108. Meiitd. Williams r. 
Barton, [192712 C4i. 9. 

751. Add. Annotation : — Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

751a. .] — Smith v. Schilling, No, 721a, 

ante. 

753. Add. Annotation : — Mentd. Hearn v. Southern 
liy. (1925), 41 T. L. R. 305. 

764. Add. Annotation : — Refd. Hobbs v. ’PLuling, 
Ho}>bs V. Nottingham Journal, [1929] 2 

K. B. 1. 

784. Add. Annotation : — Refd. Smith v. Schilling, 
[1928] 1 K, B. 429. 

' 784a. .] — Smith v. Schilling, No. 721a, ante. 

830. After this Cfise add “ See, also, Juries, Vol. 
XXX., pp. 215, 246.” 

832a. .] — Smith v. Sc’Htt.ling, No. 721a, ante. 


PART VII. SECT. 3, SUB-SECT. 4. 

627 ii. ~~ — .] — Gat Co., Ltd. v. 
Trick, [I92U 1 D. L. H. 1091; 00 
O. L. R. 8.— CAN. 


PART VII. SECT. 3, SUB-SECT. 5. 

gl. Right of — Defendant not en- 

titled to examine plaintiJT urith view to 
assessment of daitiages .] — Fono Young 
V. Suing Wah, [19281 3 D. lu R. 481 ; 
62 O. L. R. 370.— CAN. 

St. When assessment must he by 
master.] — Hknnigar r. Hknnigar 
<N. B.), [1926] 1 D. L. R. 891.— CAN. 


PART VII. SECT. 4. SUB-SECT. 3.— A. 


661 X, .] — CoGHLiN V. La 

Fonukrie de Joliettb (1003), 34 
S. O. R. 153.— CAN. 


661 xi. .] — Where damag'es 

are claimed for the dopreoiatlon in 
valuo of an article, tho haniH of assess- 
ment is the dlHeroncje botwoon tho yalue 
of the article immodiatoly before It 
was damaged & Its value imtaediately 
afterwards. Where damages have been 
assessed on a wrong principle a new 
trial will bo ordered. — Drydkn v. Orr 
(1928), 28 S. R. N. S. W. 216 ; 45 
N. S. W. W. N. 44.— AUS. 


PART VII. SECT 4, SUB-SECT. 3.— 
B. (a). 

680 V a. .] — Held: although 

the damages wore excessive, tho ct. 
would not interfere npon that account. 
— MoMonagle V. Orton (1888), 5 
Man. L. R. 193.— CAN. 

680 xi. .] -Now trial granted on 

payment of costs on the ground of 
excessive damages. — Stock v. Great 
Western Ry. Go. (1858), 7 C.P. 52G. — 
CAN. 

689 i. — — Misconduct of jury .] — 
\Miert* an assessment of damages is 


not thought to be nncoiiscionablo but 
only excessive, it ought to bo set aside 
if tho piry took into account some- 
tlnng which they ought not to have 
taken into account & failed to take 
into afscouiit something whic-h l-hcy 
ought to have taken into aijcount — 
Cosgrove v. Canadian National 
Railways, [19231 4 1). L. R. 818; 
[1923] 3 W. W. R. 1152.— CAN. 

692 viii a. Whore 

the damages wore excessive : — Held : 
there should be a now trial, iiiikvss 
pltf. consented to reduce his verdict. — 
Clarke v. Murray (1877), I'emj). 
Wood, 127.— CAN. 

692 xviii. .] — In an 

action for damages f«)r breach of con- 
tract, the jury awarded pltf. £30 for 
special damages, inclmlmg law costs, 
£250 for loss of i)rofite, & £20 for 
general damag(‘.s. Deft, moved for a 
new trial upon tho gi’onntl that the 
award of anything more than a merely 
nominal sum as general damages was 
excessive : — Held : as uo substantial 
wrong or miscarriage of justice had 
boon occasioned, a now trial ought not 
to bo ordered, but the judgment should 
stand, subject to pltf. corisciiting to 
the elimination of the amount awarded 
as general damages. — Sticwart v. 
O’Brien, [1925J N. Z. L. R. 400.— 
N.Z. 

692 xix. .1 — Goldman 

V. Kirby & Sons, Ltd., [1927] S. R. S. 
68.— AUS. 

705 ii a. .]— In an action 

for work & labour, tho second trial 
being before a special Jury stmok by 
defts., & tho verdl(5t being larger than 
before, tho ct. declined to intorfero 
for exccsslvo damages. — Stock v. 
Great Western Ry. Co. (1858), 9 
C. r. 131.— CAN. 

705 iil. .] — ^Mason v. South 
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Norfolk Ry. Co. (1889), 19 0. R. 
132.— CAN. 


705 iv. - — Assr<^sment by jury in 
cceess of rlaim — Statement of claim 
amended by tnnl judgt .] — In an action 
of trcspcass to^ti coi'tuin lot of land & 
expulsion of pltf. therefrom, pltf. 
claimed $51)0, tho jury assessed the 
damages at $1,500, & the trial judge 
amended t,he statement of claim 
accordingly • — Held : tho damages were 
exeessivo, a nesw trial was granted. — ■ 
ROHIN90N V. Hall (1882), 1 O. R. 266. 
—CAN. 


705 V. Unless party agreed to 

reduction of damages .] — Sibbald v. 
Gram) ’ruuNK Ry. Co.. Tremaynk v. 
Grand ’fRUNK Ut. Co. (1890), 19 
0.»H. 161.— CAN. 

731 ix. .]— In an action to 

recover an amount duo under a contract 
for lairchase of an hoted, deft, sot up a 
])reach of warranty, but at the trial a 
plea of in isiH* presentation was sub- 
stituted. Tho jury were directed that 
the proper measure of damages recover- 
able by doft. would be that applicable 
in an action on a broach of warranty • — 
Held : there should be a new trial, for 
the purpose of assessing diunages upon 
tho basis of tho dilTiTonce between tho 
market price at tlu‘ date of tho contract 
& tho contract price. — Hardman -w. 
McLeod (1926), 26 rt. R. W. 

578 ; 43 N. S W. W. N. 194.— AUS. 


ART VII. SECT. 4, SUB-SECT. 3.— 
B. (c). 

748 i. Misinkc— Acting uiion wrong 
riacipZr.]— Wheiv a jury aascssed 
amages on n wiong principle :—-Held : 
;ie ct. would set, aside the verdict on 
[le ground of cxei'ssivc damage having 
ecn given. — Fe.vkuty v. Halifax 
OUNTV (18 “>S), 3 N. S. R. (2 Thom.i 
12.— CAN. 



Cases 2—581. 


English and Empire Digest Supplement. 


DEEDS AND OTHER INSTRUMENTS. 


Part I.- 

2. Add. Annotation : — Mentd. Tic Grovc-Gracly, 
PJowdori V, LawTericc, [H)29] ] Oh. 557. 

18. Add. Annotation : — Mentd. Milsted v. Hamp 
Koss & Glendinning (1927), 71 Sol. Jo. 845. 

57. Add. Anyioiaiion : — Refd. Messagor v. British 
Broadcasting Co. (1928), 97 L. .1. K. B. 251. 

74. Add. Annotation : — Refd. Importers Co. v 
Westminster Bank, [1927] 3 K. B. 809. 

149. Add. Annotation: — Mentd. Nagoremiill v 
^Yikm Inscc. (J921), 41 T. L. R. 108. 

166. Add. Annotation : — Refd. Humphrey 

Dermian v. Kavana.gh (3 925), 41 T. L. 31. 378. 

194. Add. Annotation: — Mentd. Tournier v. 
National Provincial & Union Bank of 
England, [3 924] 1 K. B. 403. 


-Deeds. 

262, Add. Annotation : — Mentd. Re Grove-Grad y, 
Plowden v. Lawrence, [3929J 3 Oh. 557. 

449. Add. Annotation : — Refd. Guildford Trust v, 
Pohl & Maritch (1928), ' 

457. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

464. Add, Annotation : — Apld. Re Clout & 
Frewer’s Contract, [1924] 2 Ch. 230. 

470. Add. Annotation : — Refd. Swift v. Board of 
Trade (3924), 93 L. J. K. B. 529. 

490. Add. Annotation : — Refd. In the Estate of 
Soiitherden, Adams v. Southorden, [1925] 
P. 177. 


Part II. — Instruments Under Hand — Non-Testamentary. 


527. Add. Annotation : — Mentd. Inche Noriali 
Binte Moliamed Tahir v. Shaik Alli(‘ Bin 
Omar Bin Abdullali Bahashuan, [3929] A. C. 
127. 

555. Add. Annotation : — Consd. Swift v. Board of 


Trade, [3925] A. C. 520. Refd. Maine & 
New 33runswick Eleetri(*al Power Co. r. Hart, 
11929] A. C. 031 ; SiTni>Ron ?;. Maurice's 
Exors. (1929), 45 T. L. R. 5SJ. 

557. Add. Annotation : — Mentd. Rye v. Purcell, 
[1920] 3 K. B. 440. 


Part III. — Interpretation of Deeds and Non-Testamentary 

Instruments. 

581. Add, Annotations Refd, Sharpe & Hohme I 367 ; British Thomson-Houston Co. v, Metro- 

Inc. V. Boots Pure Drug Co. (1927), 44 R, P. C. I polit an- Vickers ]^3ectrieal Co. (1928), 45 


PART I. SECT. 2, SUB-SECT. 1. 

17 ii. Whether gift fended ] — 

Wlici’C' a coiiTovamr or iiitpre. Ik 
uxiavKHrd 1o Ix' for vahinMe coiibidera- 
tion, hut llie fact 18 tliiit, none was ]»aid, 
notliiii^j: tint the dearest evidence i*aii 
avail ti) slioAN t.liat u prifl- was intended, 
-.louN Dkkrk J"j.o\v (]o.. Ltd. r. 
3*T'.Tin!s SroiiN, 111)28] ,'5 W. 'W . IJ. 
d8().— CAN. 

PART I. SECT. 5. SUB-SECT. 1.— -A. 

sa. Proof of c^rccuhon — Dccd^ vnihin 
ro7Wtp — 1) Viet. r. 34, ff. 7 .] — }»€ VOUK 
County Registrar (1847), 3 U. C. R. 

188.— CAN. 

PART I. SECT. 6, SUB-SECT. l.-E. 

183 iii. jlti( slat toil, req-iiired hy 

statute — Deed ijujjropcrly oitested— Kxe- 
cution admitted hy gruutor .] — Held : 
as tlio intj?e deed was not attested 
within Transfer of ITojanty Act, 
h. 5}), it was invalid In spite of the 
grantor’s admission.- — H ira Biri v. 
31am llARi Lal (11)23), h. B. 52 Ind. 
App. 3(52. — IND. 

sb. Certificate of — Snfllcievcy of — 
Absence of date.] — Jleld : the deed was 
Tiropcrly reeorded. — M cKek/ie i\ 
Lamont (1877), 11 N. S. It. (2 11. & C.) 
517.— CAN. 

PART I. SECT. 5, SUB-SECT. 2.~C. 
231 vii. - — - — .]— Huggard V. 

Sark \tcuf,wan JjANd 


CoRPN. (1008), 1 Sask. 3^. B. 52C : 0 
W. L. B. 04.5 ; 8 W. L. K. 86C.— CAN. 

PART I. SECT. 6, SUB-SECT. 4. 

h i. Land AH, 1888. s. 20.]. 

— ll.ioRi’n 17. Srutu (1897), 5 B. C. K. 
300— CAN. 

PART I. SECT. 6, SUB-SECT. 7.— A. 

e i. .] — Some of llie persons 

nanuul as joining in a covonanl cannot, 
bo bound, wdiero the others who are 
named, & wlioso concurrence is neces- 
sary 1 a) the accoinjilishment of tlio 
olijoct rociU'd m the deed, have not 
joined.— M oore v. Irwin, |1020] 4 
D. L. R. 1120 ; 59 O. L. R. 540.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

406 iv. .] — A deed under seal 

cannot bind a person who is not a 
party to the deed. — B ati'Le Creek 
Toasitcd Corn Flake Co. v. Kellogg 
Toasted Corn Flake Co., 11023] 
4 D. L. R. 543.— CAN. 

406 V. .] —Faulkner r. Faulk- 

ner (1893), 23 O. R. 252.-- CAN. 

PART I. SECT. 7. 

425 V. .] — Bennett v. 

Kidd. [1920] N. 60.— IR. 

PART I. SECT. 8, SUB-SECT. 3. 

b i. .] — Dynes r. Baler (1878), 

25 Gr. 593.— CAN. 

PART I. SECT. 8, SUB-SECT. 5. 

454 vi. ^.1 — Under an 
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ugK'emenl between pltf. & defts. for 
tiiC sale of a husmess the latter under- 
took to incoJT)orate a eo. & to awsume tc 
pay the amount due on a chattel mtge. 
In carrying out the agreement pltf. 
signed what he thought, was a mere 
transfer of the business t o the co., but 
which was m fact a new agi*eement 
■which expressly released defts. from 
its obligation to pay off tJic chalBd 
mtge. There was no evidenct^ of any- 
thing being said to or by pltf. with 
reBj)ect to such release, Sc the evidence 
us to wdiether he read the new agree- 
ment over before sigmng it was con- 
flictmg : — TJeld : t he I'elease had been 
fraudulently mserted, & pltf. was en- 
titled to be indimmifled by defts. 
against his liability on the mtge. — 
Jack r. Nanoose Wellington Col- 
LIERIER, Ltd.. [1925] 3 D. L. li. 398 ; 
11925] 2 W. W. R. 267 ; 36 B. C. R. 
295.— CAN. 


PART III. SECT. 1. 

sd. Parent tC' child Ixarmg same name 
— A o addiiion of** senior *’ or “ jujiior 
— Presumption in favour of parent .] — 
New Brunswick I^ower Co. v. I^rick 
Hatt<1924), 52 N. B. R. 1.— CAN. 


PART III. SECT. 2. 

576 X. .] — Inches i?. Fogg & 

Dowling (1870), 13 N. B. R. (2 Han.) 
149.— CAN. 



Vol. XVn.-Deeds. Cases 681-^900, 


R. P. C. 1. Mentd. Pope Appliance Corpn. 
V. Spanish River Pulp Paper Mills, [1929] 
A. C. 269. 

582. Add, Annotation : — Refd. Finlay v, N. V. 
Ivwik Iloo Tong 11 ancle] Maatsc;lia])pij, [1929] 
1 K. B. 400. 

587. Add, Annotations : — Refd. Toumier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461; livock v. Pearson (1928), 33 
Com. Cas. 188. 

592. After this case insert “ See, generally. Con- 
tract, Vol. XII,, pp. 79 cf 

697. Add, Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

617. Add, Annotation : — Mentd. Charles v, Cardiff 
Collieries (1928), 44 T. L. K. 448. 

622. Add, Annotations Apld. G. W. Ry. v. S.S.* 
Mostyn, [1928] A. 0. 57. Refd. Abrahams v, 
MacFlsheries [1925] 2 K. B. 18; British- 
American Tobacco Co. v, Jones (1925), 134 
L. T. 405 ; Dee Conservancy Board v, Mc- 
Connell, [1928] 2 K, B. 159. Mentd. ^The 
St. Nicolai (1925), 133 L. T. 640; Witham 
Outfall Board v, Boston Corpn. (1926), 136 
li. T. 756 ; Tolley v. Fry J. S. & Sons (1929), 
46 T. L. R. 108. 

627. Add. Annotation : — Refd. Greenhill v. Federal 
Insce, (1926), 95 L. J. K. B. 717. 

631. Add, Annotations : — Consd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
V, Murphy (1924), 41 T. L. R. 163. 

665. Add, Annotation : — Apld. Saunders v. Young’s 
Brewery (1925), 42 T. B. R. 136. 

679. Add, Annotation : — Mentd. Parr v, A.-G., 
[1926] A. C. 239. 

697. Add. Annotation : — Refd. Samuel v, Dumas, 
[1924] A. C. 431 

700. Add, Annotation : — Refd. Russell v. Russell, 
[1924] A. C. 687. 

701. Add. Annotation : — Refd. The Penelope, 

[1928] P. 180. 

743. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Cb. 794. 


750. Add. Annotations: — Refd. Re Hammond, Parry 
V. Hammond, [1924] 2 Ch. 276. Mentd. Re 
Hack, Beadman v. Headman, [1925] Ch. 633. 

786. Add. Annotation : — Refd. The Ruapehu, 
[1927] P. 47 ; Shaw v. Public Trust oo (1929), 
141 L. T. 465. 

792. Add. Annotation : — Consd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

801. Add. Annotation : — Mentd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

815a. Recurring words — Same construction.] — 
There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out ; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort 
to the device. — W atson v. Haggitt, [1928] 
A. C. 127 ; 97 L. J. P. C. 33 ; 138 L. T. 306 ; 
44 T. L. R. 90 ; 71 Sol. Jo. 963, P. C. 

822. Add. Annotation : — Mentd. Curtis Moffat v. 
Wl»eeler, [1929] 2 Cli. 224. 

825. Add. Annotations : — Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394. Refd. Phipps v, 
Rogers, [1925] 1 K. B. 14. 

842. Add. Annotation : — Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 

853. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

877. Add. Anyiotations : — Refd. Farnwoi’th ik Man- 
chester Corpn., [1929] 1 K. B. 533. Mentd. 
Edwards v. A'.-G. for Canada (1929), 46 

T. L. R. 4. 

882. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 

893. Add. Annotation : — Consd. Re Ell wood, [1 927] 
1 Ch. 455. 

895. Add. Annotation :■ — Refd. Wilston S.S. Co. v. 
Weir (1925), 31 Com. Cas. 111. 

900. Add. Annotations : — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730; 
A.-G. V. Blackpool Corpn. (1928), 92 J. P. 50. 
Mentd. Pailin v. Northern Employers’ Mutual 
Indemnity Co , [1925] 2 K. B. 73. 


PART III. SECT. 3, SUB-SECT. 3.— A. 

632 ii. .] — MANUT'Aormi- 

Kiis Life Insuraxck Co. v. S win net, 
L1925J 2 D. L. K. .503.— CAN. 

PART HI. SECT. 3, SUB-SECT. 3.- B. 

705 xi. .] — In de- 

ciding whether a given transaction is 
an out & out sale with a condition for 
re -purchase or a mtge. by conditional 
sale, it 18 the intention of the iiarties 
at the time of entering int/O the trauBac- 
tion which must be regarded. That 
intention mutit be gathered from the 
terms of the deed itself & the surround- 
ing circumstancos.^ — Biskawbad v. 
Mukamnad (1923), I. L. 11. 45 All. 
58.— -IND. 

705 xii. The in- 

tention of the parties to an instnimont 
must be colIccu»d from the language of 
the mstniment. &' may be elucidated 
l>y the conduct they have pursued. — 
MiuNAroKE Zamindari Co., Ltd. v, 
AlUKTAKKRUl PATRAXl (192G), 1. L. K. 
0 Pat. 51.— IND. 

PART III. SECT. 3. SUB-SECT. 4. 

716 xxi. .] — When a person 

agrees to purchase, he impliedly cove- 
nants to pay in the absence of terms 
exhibiting a different intx3ntion, but 
the whole document muet he con- 
strued & may show i.hat such implica- 
tion IS not to be drawn.— Grieve 


irii. , Ltd. V. Dome Lumber Co., 

Ltd. & Tiiomtson, [1923] 2 D. L. It. 
] 54 : 1 W. W. It. 989.- CAN. 

716 xxii. .1 — Bartf.d v. Beyl a 

(N. B.). [1920] 1 D. L. n. 1190.— CAN. 

716 xxiii. .] — When under th(‘ 

terms of a Kabiiliyat a rent in kind is 
reserved & its price is also mention imI 
the intention is to be gathered witli 
reference to expressions used in otlier 
parts of the <iocumcnt. — Jttram Man- 
dad V. Bam Manual (1927), 1, L. R. 
55 Calc. 808.— IND. 

PART III. SECT. 3, SUB-SECT. 8.— A. 

773 XXX. .] — Held : the woi-ds 

“ net iirocccds ” did not mean “ net 
profits.*" — Scott v. Montgomery, 
11920] 1 W. W. R. 140; 6(> D. L. R. 
394 ; 30 Man. L. R. 90.— CAN. 

d. Jtcad now “ 816a i.** 

815a ii. .]— JJeld : evi- 

dence to show that a word was used in 
a dill(;r(?nt sense in one sentence from 
that in which it was used in a preceding 
sentence, w'as rightly excluded. — 
McDonald v. Halifax Corpn. (1 895), 
28 N. S. R. (10 R. & G.) 84.— CAN. 

PART III. SECT. 3, SUB-SECT. 9. 

874 ii. .]— SiiUKiN u. Demosky 

(Sask.), [1927] 1 D. L. It. 049.— CAN. 

PART III. SECT. 3, SUB-SECT. 13.— 
B. (b). 

948 vi. .] — As soon as there is 
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an adequate & sufficient definition, 
with convenient certainty, of what is 
mumded to puss by a deed, any sub- 
seciuont erroneous addition will not 
vitiate it. — Dabapale, etc, v. Nazir 
(1923), I. L. R 50 Calc. 394.— IND. 

949 xvi. .] — Wilson u. R., [1920] 

Exch. C. R. 8.— CAN. 


PART III. SECT. 3, SUB-SECT. 14. 

951 ii. .] — Price Brothers N: 

Co., Ltd. V. R., [1920] 3 D. L. R. (M2. 

—CAN. 


PART III. SECT. 3, SUB-SECT. 15. 

1 i. Crown arants .] — Tlio doctrine 

of 07n.nia prcesumvntur nte esse acta 
should apply in its fullest extent in 
respect to the compliance w itli Hl>atiitory 
conditions in the obtaining of (-rown 
grants for pnrchaBii or prt'-oi option 
imder the Land Act, tliongh it 
may bo shown in a iiroper case that 
irregularity, error or deception have 
in fact led to the issunncit* of such a 
grant, yet before it can be attacked tho 
Crown must be, at least, a party to the 
proceedings & the issue will, in many 
cases, depend upon the ai.tltude taken 
by the Crowm. — North 1»acific 
Lumber Co. r. Saywaro, 119181 2 
W. W. It. 771 ; 21 It. C. R. 273. — CAN. 


PART III. SECT. 3, SUB-SECT. 16. 

J. i, _ Cvant oj easement — Refer- 



Oases 969-1171. English and Empire Digest Supplement, 


969. Add, Annotation : — Reid. Busby v. Avgherino, 
[1927] 2 Ch. 33. 

981. Add. Annotation: — Generally^ Reid. Berners 
r. Fleming, [1925] Ch. 264. 

992. Add. Aji notation : — Mentd. Uc Villiir, Publi<- 
Tinstec r. Villar, [1929.1 J Oh. 248. 

998. Add. Annotation : — Mentd. He Villar, Public 
Trustee v. Villar, [1029] 1 Oh. 243. 

1007. Add. Annotation : — ^Reld. Lowther v. Clifford 
(1926), 95 L. a. K. B. .576. 

1009. Add. Annotation : — Mentd. Re Keystone 
Knitting MUls Trade Mk. (1028), 97 L. J. Ch. 
316. 

1015. Add. Annotation : — Reid. Westminster Bank 
V. HUton (1926), 136 L. T. 316. 

1031. Add. Annotations: — ^Mentd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. B. 770. 

1065. Add. Annotation : — Consd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

1067. Add. Annotation : — Reid. Elder, Dempster 
V. Paterson, Zochonis, Griffiths I^wis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 

1081. Add. Annotation : — Reid. Edwards v. A.-G. 
for Canada (1929), 4r. T. L. K. 4. 

1093. Add. Annotation: — Consd. Aldridge v. 

Wright (1929), 98 L. J. K. B. 582. 

1098. Add, Annotation .*• — Reid. Gregg v. Richards, 
[1926] Ch. 521. 

1099. Add. Annotation : —Reid. Huinphery v. 
AVilson (1929), 1-11 L. T. B)9. 

1101. Add. Annotation: — Mentd Bradford v. 

Gammon, [1926] Ch. 132. 


1106. Add. Annotation : — ^Reld. Gregg v. Richards, 
[1926] Ch. 521. 

1107. Add. Annotations : — Reid. Gregg v. Richards, 
[1926] Ch. 521 ; Inland Revenue Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 
Mentd. Bradbury v, English Sewing Cotton 
Co. (1923), 8 Tax Cas. 481 ; AA^elan v. 
Henning (1924), 41 T. L. R. 141 ; Alianza 
Co. V. 1. R. Comrs., [1925] A. C. 644; 
Foulsham V. Pickles, [1926] A. C. 468 ; Swedish 
Central Ry. v. Thompson, [1925] A. C. 496 ; 
Whitney v. I. R. Comrs. (1925), 42 T. L. B. 
58; Archer-Shee v. Baker (1926), 95 L. J. 
K. B. 929 ; I. R. Comrs. v. Anderstrom (1927), 
13 Tax Cas. 482 ; I. R. Comrs. v. PaJtenham, 
I. R. Comrs. v. Longford (1927), 96 L. J. K. B. 
882 ; Proctor v. Ryall, Ryall v. Proctor 
(1928), 14 Tax Cas. 204 ; Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693 ; Leeming 
V. Jones (1929), 141 L. T. 472. 

1108. Add. Annotation : — ^Mentd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 

1109. Add. Annotations : — Refd. Reed v. Page & 
East (1926) 42 T. L. R. 744. Mentd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 522. 

1129. Add. Annotation : — Mentd. Bisset v. Wilkin- 
son (1026), 42 T. L. R. 727. 

1149. Add. Annotation : — Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1157a. ^]— Anon. (1849), 13 L. T. O. S. 325. 

1171. Add. Citation 109 L. T. 820. 


ence to plan — Plan omilied. ] — Held : 
whom there was no plan, parol ovldonoe 
was admissible to identify the land. — 
Banks Pjsninsitla IClectrto Power 
Board v. Akaroa Boroucui Council, 
11923] N. Z. h. It. 8«0.— N.Z. 

PART in. SECT. 3, SUB-SECT. 18.— A, 

988 vi. — ' — .] — Whore there are two 
poBNible interpretations of a contract 
& one would lead to an obvious absur- 
dity or Injustiee. the other lut-crpi'eta- 
tion is to be aeotijited. — 1 ’iiomi'hon v. 
Noriit Battleford, 11924] 1 D. L. R. 
ir>9 ; 1 W. W. R. 51.— CAN. 

988 vli. .] — Re Foiiu & TTardy 

(Ont.). [1926] 2 B. L. R. 749.— CAN. 

988 viii. .] — Canadian Steve- 
doring Co., Ltd. v. Robin Line S.S. 
Co.. Canadian Stevedoring Co., Ltd. 
V. Seas Shipping Co. (B. C.), [1927] 
4 1). L. R. 614; [1927] 2 W. W. R. 
737.— CAN. 

PART III. SECT. 3, SUB-SECT. 21. 

b i. Jvxird — Computation oj 

hours worked.] — An award made by the 
Commonwealth of Ccmclliatioii & 
Arbitration between the Seaman’s 
Union & various rosps., of whom deft. 
00 . was one, provided in rospect of 
deokhands that “ the time taken for 
meals partaken while the vessel is 
imder way shall not be included.” 
Deft. 00 . in rockonlng thir hours worked 
by an employee claimed to deduct the 
time ooeupied by him at meals while 
the vessel was in port : — Held : in 
the absence of a custom or usoko to 
support such a deduction, the luacKim 
expressio unitis est exclusw altenus 
applied, & the appeal was allowed. — 
The Federated seamen’s Union op 

AUBTRAI..ASIA V. THB HUON, CHANNEL 
& Peninsula Steamship Co., Ltd., 
[1925] Taa. L. R. 1.— AUS. 

PART III. SECT. 4. SUB-SECT. t. 

1144 X. Blanks in printed form 

not filled ill.] — Be Dempsev & Midland 


L. & S. Co.. [192.'] 4 D. L. R. 570.— 
CAN. 

1144 xi. .] — Canadian Col- 

lieries (Dunsmuir), Ltd. v. Duns- 
muir, Dunsmuir v. MauKenzie (1911 ), 
18 B. C. R. 538.— CAN. 

1144 xii. .] — Lachman Dab v. 

Ram Prasad (1927), I. L. R. 49 All. 
680,— IND. 

1144 xiii. — — .] — Parol evidence to 
vary a written Instruiuent rejected, 
although it was doubtful if it contuined 
all the agi’ccrnent between the T>artieH. 
— McAlpine V. How (1862), 9 Ur. 372. 
—CAN. 

h i. .] — ^Willard v. McNab 

(1851), 2 Gr. 601.— CAN. 

h il. .] — ^Papineau V. Guard 

(1851), 2 Gr. 512.— CAN. 

h Hi. .] — McGill v. McGlashan 

(18.57), 6 Gr. 324.— CAN. 

1174 i. Js to nature of iran^aetion — 
A hsol ide conveyance — lielai lonship of 
mortgaQor mortgagee.] — Whore a 

regist-ered instrument clearly shows a 
transaction between the parties to be 
a sale, oral evidence to show that it 
was intended to bo a mtgo. is inadmis- 
sible in evidence. — ^Mauno Shwe Phoo 
V. Mating Tun Shin (1927), I. L. R. 
5 Ran. 044.— IND. 

PART III. SECT. 4, SUB-SECT. 2. 

1176 xxviii. .] — ^Where parties 

to a contract have set out its terms &; 
conditions in writing, which is pre- 
sumably intended to be a record of 
the trousaotion, the law does not per- 
mit the introduction of other terms by 
means of oral evidence. — Stbine v. 
Mathieu, [19231 3 W. W. R. 493.— 
CAN. 

1176 xxix. .] — Where an ori- 

ginal agreement has oompUod with 
Stat. Frauds, evidence of an alleged 
parol variation of its tonne is inadmis- 
sible. — Hall v. Goldstone, [1923] 
N. Z. L. R. 916.— N.Z. 
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1176 XXX. .] — Kastkb V. 

Cowan, [1925] 2 D. L. R. 742 ; [1925] 

2 W. W. R. 1H() ; 21 Alta. L. R. 366 ; 
revsg., [J923] 4 D. L. R. 491 ; [1923] 

3 W, W. R. 610.— CAN. 

1176 xxxi. .] — Defts. excepted 

to a declaration on the ground that 
pltf. could not vary the terms of a 
written deed of transfer by evidence, 
of a prior agroemont, unless oi until he 
cxpnsRslv cln lined a cancellation, ratifi- 
cation, or n)formation of the deed of 
transfer : — Held : the exception should 
be up]i(*ld. — Adam v, Jhavaky (1925), 
‘16 N. L. R. 190.— S. AF. 

1176 xxxii. .] — Bar'iel v. Be- 

YEA (N. B.), 11920] 1 D. L. R. 1196.— 
CAN. 

1176 xxxiii. .]— Tyson v. Aber- 

crombie (J88S), 16 O. R. 98. — CAN. 

1176 xxxiv. .] — Lilly v. Pitt- 

man (1899), 8 Nfld. L. R. 170.— NFLD. 

1176 XXXV. .] — Whore an 

agreement signed by deft, was not 
accepted by pltf., & there was no 
momomndnm in vrlting of the agree- 
ment actually entered into between 
the parties : — Held : the rule pro- 
hibiting the introduction of oral 
evidence to vary the terms of a 
writing had no application. — Doret 
V. Gray (1908), 42 K S. R. 259.— CAN. 

1176 xxxvi. .] — The rule of law 

that extrinsic evidence la not, In 
general, admissible to contradict, vary 
or explain written instruments, must 
be enforced in cases that fairly come 
within it. — Forman v. Union Trust 
Co., Ltd., [1927] S. O. R. 1.— CAN. 

1176 xxxvii. .] — Kbewatin 

Power Co. v. Keewattn Flour Mills, 
Ltd., Keewatin Power Co. v. 
Lake op the Woods Milling Co., 
[1928] 1 D. L. R. 32 ; 61 O. L. R. 363. 
—CAN. 

1176 xxxviii. .] — Lake op the 

Woods Milling Co. v. Vincent, [1928] 
2 D. L. R. 145.— CAN. 
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1177a- .] — Davis v. Symonds (1787), 1 Cox 

Eq. Cas. 402 ; 29 E. R. 1221. 

1185. Add. Annotation : — Refd. Nowsholmc Bros. 
V. Road Transport Oonei al rnsco. t^o., [1929] 
2 K. B. 859. 

1192. Add. Annotation : — Refd. Kimbci* Coal Co. 
V. Stone & Rolfc, [1920] A. 0. 414. 

1205. Add. Annotations : — Consd. United States 
Shipping Board v. Bunge & Born (1924), 
41 T. L. R. 73. Refd. Frenkel r. Mac Andrews, 
[1929] A. C. 545. 

1224. Add. Annotation : — ^Mentd. Rye v. Purcell, 
[1926] 1 K. B. 440. 

1230. Add. Annotation : — ^Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Oh. 620. 

1233. Add. Annotation : — Mentd. Baldry v, Mar- 
shall, [1925] 1 K. B. 260. 

1235. Citations : — ^Por the existing citations sub- 
stitute “ Grevtijle V. Attkins (1829), as 
reported in 4 Man. & Ry. K. B. 372 at p. 
379.** 

1237. Add. Annotation : — Refd. Re Gardner, Ellis 
V. Ellis, [1924] 2 Ch. 243. 

1248. Add. Annotations: — Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. Mentd. Berners v. Fleming, 
[1925] Ch. 264. 

1262. Add. Annotation : — Mentd. Midland Bank 
V. I. R. Oomrs., [1927] 2 K. B. 465. 

1290. Add. Annotation : — Mentd. \"anderpant v. 
Mayfair Hotel (;o., 119801 1 Ch. 

1322. Add. Annotation : — Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 

1327. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1329a. .]'— Parol evidence is admissible 


to show that a party to a written agreement 
to purchase entered into it as agent to 
another. — ^Makston v. Rob d. Fox (1888), 
8 Ad. & El. J 4 ; 2 Nev. & P. K. B. 604 ; Will. 
Woll. & Dav. 712 ; 8 L. J. Ex. 293 ; 112 
E. K. 742, Ex. Ch. 

J nnolafinnft Consd. Israeli v. Kodoii (1839), 2 Moo. P. C. (*. 

.'1. Refd. Matson V. Ma^rrath (1819), 1 Hob. Eccl. 680. 
Mentd. I>or d. Evans v. Evans (1839), 2 I*er. & Dav. 378. 

1354. Add. Annotation : — Mentd. Performing Right 
Soc. V. MitcheU & Booker, 11924] 1KB. 762. 
1364. Add. Annotation : — Consd. Boot v. Uttoxeter 

U. D. C. (1924), 88 J. P. 118. 

1380. Add. Annotatwn : — Mentd. Ellesmere, Earl 

V. Wallace, [1929] 2 Ch, 1. 

1383. Add. Annotation : — Consd. Stumbh‘s v. 

Whitley (1929), 46 T. L. R. 37. 

1401. Add. Ajinotationa : ' — Refd. Sherwood v. 
Tucker, [1924] 2 Oh. 440. Mentd. Batchelor 
V. Murphy, [1925] Ch. 220. 

1410. Add. Annotations : — Mentd. Capel St. Mary, 
Suflolk V. Packard, [19271 1*. 289; Re 
Transferred Civil Servants (Ireland) Com- 
pensation, (1929] A. C. 242. 

1443. Add. Annotation: — Refd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

1451. Add. Annotation : — Refd. Reading Trust v. 

8i)ero (1929), 46 T. fj. U. 117. 

1459. Add. Annotation : — Refd. In ilu Estate of 
Musgrove, Davis v. Mayhew, [1927 J P. 264. 

I 1469. Add. Annotation : — Distd. Crediton Gas Co. 
V. Crediton U. C., [1928] Ch. 447. 

1471. Citations : — For the existing citations read 
“Mildmay’s Case (1584), 1 Co. Rep. 175 a; 
Jcnk. 247 ; 76 E. R. 379 ; sub nom. Mildmay v. 
Standish, Cro. Eliz. 34 ; Moore, K. B. 144.’* 
1485. Add. Annotation : — Refd. Bird v. I. R- 
Comrs. (1924), 12 Tax Cas. 785. 


1189 i. — JJeld : parol evi- 

dence was not adjuihsiblo to contradict 
a Btatemt*nt in a doiju incut as to owner- 
ship by showinK that a wife, in siffii- 
inff it, was acting* as agent of her 
husband. — Katzmajs v. Ownaitomk 
Hkaltv Co., [1924J 1 D. L. 11. 201 ; 
[1921] S. C. R. 18.— CAN. 

1222 iv. .]— Advanck 

HtTMTCLY TrmKHIIllR Co. i\ Manske, 
[1920] 3 W. W. li. 78.— €AN. 

1228 ii. Blakie v. 

McLennan (1901), 33 N. S. H. TkOS.— 
CAN. 

PART III. SECT. 4, SUB-SECT. 3. 


1237 V. — — .] — WhoiJ tlio ct. infers 
that a written document was not 
intend ed by the parties to contain the 
whole agreeinont, evidence of other 
terms not included in it may bo given 
if they anj not inconsistent witli what 
is written. This intent must be sought 
in the. conduct & language of the parties 
& t]ie surrounding clrcumstancep. — 
Connors v. McGreoor, [1924] 2 

D. L. R. 86 ; 2 W. W. R. 294 ; 20 
Alta. L. R. 289.— CAN. 


1237 Vi. ]. — Extrinsic evidence 

to add a condition to a concluded 
contract: — Held: not admissible. — 
Forman v Union Trust Co. (Can.). 
11927] 1 D. L. R. 68.— CAN. 


PART III. SECT. 4, SUB-SECT. 4. 

1265 xix. ] — ^A latent defect 

in a grant cannot be remedied by parol 
evidence. In order to correct on error 
in the descriptive part of a grant by 
parol evidence, the evidence must be 
such as to leave no doubt of the 
intention of the grantor. — Brennock 
V. Fraser (1853), 2 N. S. R. (James), 
178.— CAN. 


PART III. SECT. 4, SUB-SECT. 5.- A. 

m i. .] — Hi Id: oral evidence 

was admissible to explain the sur- 
roimdlng clrcums lances. — Schecter v. 
SOHNIKR, SCHNIEK V. SOHEOTlCIt (Man.), 
[19271 3 D. L. H. J167; [1927] 3 

VV. W. R. 111. -CAN. 

c i. .] — Herron v. Mayland 

(Alta.). [J927j 4 D. L. R. 171 ; [1927] 
2 W. W. K. 768 ; aj^d. [1928] 2 D. L. H. 
858 ; [1928] S. H. 225. — CAN. 

PART III. SECT. 4, SUB-SECT. 6.— B. 

1341 xiii. .] — Lewis & Sills 

V. Hughes (1906), 13 B. C. R. 228. — 

CAN. 

1341 xiv. .] — An agreement for 

the sale of land was evidenced by a 
rtxioipt, which did not specify the land : 
— Held : parol evidence was admlssihlc. 
In an action for spociiic performance 
of the agreement, to show what was 
the subjc‘ct-niatier. — Baxter v. Hollo 
(B. C.) (1912), 21 W, L. R. 892 ; 5 
D. L. R. 764 ; 2 W. W. li. 786.— CAN. 

sp. Account.] — Held : parol evidence 
was admissible, to show what an 
account referred to in an agreement 
was, & to iiidcniify such acK?ount. — 
Des Brisay V. Glencross (1850), 12 
N. B. li. (1 Hau.) 105.— CAN. 

PART III. SECT. 4, SUB-SECT. 7. 

g L “ Hiffht of way clearing .*’] — 

Held : extrinsic evidence was properly 
admitted to show that amongst railway 
contractors. & in railway construction 
work, the above words hod acquired 
a special & technical meaning, & applied 
only to land requiring to Ih) cleared 8c 
not to the full ar('a of the right of way. 
• — Latne V. Kennedy (1914), 43 
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N. B. H. 173.— CAN. 

g ii. “ Wood cutting voyagc.**\ — 

Where aii insurauce policy coutaiiuMl 
an exception tliat tlie ship was nol. 
covered if lost when engaged on a 
wood cutting voyage, thti ct. refused 
to allow parol evidence to ]»e given m 
explanation of tho word “wood.” — 
Thomas r. Marine Insurance Co. 
(1857), 4 Nlld. L. R. 173.— NFLD. 

PART III. SECT. 4. SUB-SECT. 8.— A. 

1396 X. — The 

doctrine of contemporanca exposUio is 
applied, speaking generally, only where 
the contract is ambiguous. — ^Myers v. 
Union Natural Gas Co. (1922), 63 

O. L. H. 88.— CAN. 

1396 xi. .] — Re 

Canadian Northern Ry. Oo. A. 
Ottawa, [1924J 4 D. L. R. 1217 , 56 
O. L. R. 163.— CAN. 

PART III. SECT. 4, SUB-SECT. 1 1.— D. 

•t. To prove illcgalilu of consideration 
— K vidence inadm iHidble . ] — J> a un i r n ek 
V . DAUrHlNEK (1924), 57 N. 8. H. 506.- 

CAN. 

PART III. SECT. 4, SUB-SECT. 11.— 
E. (a). 

1496 Iv. - — I- Avjcrbach V. 

Bloom & Dworkin (Can.), [1927] 3 
D. L. R. 721— CAN. 

1509 vi. — . I- Whore a party 

enters into a written agreement, under 
seal, for the sale for a certain sum of 
all his right, title, share & interest in 
a certain business, evldeuee Is inadmis- 
sible to prove a prior verbal oCToement 
for the sale of the goodwill of the 
[uiHiiiess for a sum in addition to the 



Cases 1618— 1735a. English and Empire Digest Supplement, 


1513« Add. Annotation : — Retd. Michael v. Phillips 
(1923), 130 L. T. 142. 

1534. Add. Annotation: — Retd. Smith, Hogg v. 

Bamberger (1928), 97 L. J. K. B. 725. 

1537. Add. Annotation : — Consd. .Tacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 
329. 

1542. Add. Annotaiion : — Mentd. Edwards * 
Porter (1924), 41 T. L. B. 57. 

1562. Add. Annotation: — Consd. Allen v. Boyal 
Bank of Canada (1926), 41 T. L. R. 025. 

1576. Add. Annotation : — Retd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

1582. Add. Annotations : — Consd. Jacobs v. 
Batavia &: General Plantations Trust (1924), 
93 L. J. Ch. 620. Retd. Michael v. Phillips 
(1923), 130 L. T. 142. 

1583. Add. Annotations : — Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 620. Retd. Michael v. Phillips 
(1923), 130 L. T. 142. 

1607. Add. Annotations : — Consd. United States 
Shipping Board v. Bunge y Born Limitada 
Sociedad (1925), 1 34 L. T. 303. Retd. Cunard 
S.8. Co. V. Buerger, (1926), 135 L. T. 494 ; 
Frenkel v. McAndrews & Co., [1929J A. C. 
545 ; Kaufmann v. British Surety Insce. Co. 
(1929), 45 T. L. R. 399. 

1628. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 

1638. Add. Annotation : — Mentd. Morris v. Harris, 
[1927] A. O. 252. 

1652. Add. Annotaiion : — Retd. Re Carnarvon’s 
Chesterfield S. K., Re Carnarvon’s Ilighclere 
S. E. (1926), 70 Sol. Jo. 977. 

1672. Add. Annotation: — Mentd. Samuel v. 
Dumas, [1924] A. C. 431. 

1675. Add. Annotation : — Refd. Excess Insce. v. 

Mathews (1925), 31 (’om. Cas. 43. 

1678a. Printed words deleted.] — Words deleted in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words. — Sassoon (M. A.) 


& Sons, Ltd. v. Internationa!. Banking 
CORPN., [1927] A. O. 711 ; 96 L. J. P. C. 153 ; 
137 L. T. 601, P. C. 

1694. Add. Annotation : — Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 

1709. Add. Annotation : — Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

1733. Add. Annotation : — Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [192C] Ch. 992. 

1735a. Incorporation of guarantee clause — Identity 
of clause uncertain — Clause not available.] — 

Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.’ 
letter was a printed notice, “ All offers are 
subject U) our usual strike & guarantee 
clauses, accidents, etc.” Pltfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners &. had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to ” our usual ” 
guarantee clause & that their guarantee 
clause provided (hder alia) that ” the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages liowsoever arising ” : — 
Held : as it was not (;lear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usufil engine agreement which was drawn to 
meet the case of engines being supplied to a 
shipowner & not to meet such a case as the 
present, k- as it was not proved that defts. 
had made it clear tliat they intended to 
limit their liability, pltfs. were entitled to 
recover. — Alison (J. Gordon) & Co., Ltd. 
V. Wallsend Slipway & Engineering Co., 
Ltd. (1927), 43 T. L. R. 323, C. A. 


amount 80 sjiooifuid m tlu; 
ajjrrecmcnt. In this case the prior 
collateral af?reement was not mterfored 
\vith by the KubBcquont wntteu a^yiuo- 
ment.. It was a parol ijonilltion on 
which the writ.t,en atireeiiient- depended. 
— Austin v. Boonk (ISUU), (5 N. S. K. 
(2 Old.) 14y.— CAN. 

1509 vii. .] — As between 

the actual parties to an ontri^fht 
conveyance u eontemiiorancoiiH oral 
agrreemeiit to allow repm’cliasi^ cannot 
be proved, but if the ]iarty who alleges 
the contcniporaiieons oral OKTocnient 
was not actually a party to the con- 
veyance, altliough th(5 conveyance was 
given on his behalf, he can prove that 
there was such an agri'enicnt.— JM a 
Mi V. Maunq Aun(j Dun (1928), 
I. L. R. 6 Ran. 376.— IND. 

PART in. SECT. 4, SUB-SECT. 11.— 
E. (b). 

1529 ii. .) — Held : the trial 

judge had been in error In conslniing 
a deed in the light of antecedent corre- 
spondence between the parties, it 
being well settled that even a formal 
antocodent contract cannot be looked 
at to control the R'rms of a conveyance. 
— ^Wadia V. Secretary of State for 
India (1928), L. R. 56 Ind. App. 51.— 
IND. 

PART III. SECT. 4, SUB-SECT. 11.— 
G. (a). 

h i. .3 — McLean v. .Tohnson. 


[15)231 4 1). L. R. 178; 32 B. C. R. 
495 ; [1923] 3 VV. W. R. 913.— CAN. 

h ii, — Coniemporary oral agree- 
went acted on hy parties .] — In an action 
for foreclosurt) & sale on default m 
payment of principal, according to the 
writtAJU terms of a mtgo. : — Held : 
an oral agrceincnt that payment 
would not be exacted until a subse- 
(lueut date could be proven & enforced. 
■ — Johnson Investments, Ltd. r. 
Paoritidk, [1923] 2 D. L. R. 985: 
[1923] 2 W. W. R. 736.— CAN. 

m i. Mortgage.] — Dicfc v. 

Suii^^ARTZ (Man.), [1926] 3 I). L. R. 
89L— CAN. 


PART III. SECT. 4. SUB-SECT. 11.— 
G. (b). 

1573 i. Kxndence admissible — Proof of 
consideration.] — Regard may be had to 
a coUatcroJ oral agreement to show 
that a deed Is in fact founded on 
a valuable consideration. — Kirk «. 
Greaves, [1924] N. Z. L. R. 260. — 
N.Z. 

m i. .] — Where a 

complete agreement was contained in 
a wntten contract & it satisfied Stat. 
Frauds : — Held : an oral arrangement 
as to remuneration was a separate 
collat.oral agreement. — P erry v. Es- 
PLEY, [1924] 4 D. L. R. 1280 ; 3 W. 
W\ R. 674.— CAN. 

m ii. .] — When the 


et. infers that a written document was 
not intended by the jiarties to contain 
the whole agreement, evidence of other 
terms not inelnded m it may he given 
if they are not. inconsistent with wliat 
is \Matten. — Connors v. McGrfgor, 
( 1 924 ] 2 D. L. ll. 86 ; 2 W. W. R. 294 ; 
20 Alta. L. R. 289.- CAN. 


PART III. SECT. 5, SUB-SECT. 4. 

r i. Meaning to words given 

ihmigh gramnmtical co'^istruction favlty. 
— lie Dempsey & Midland L. & S. 
Co., [1925] 4 D L. R. 570.— CAN. 

PART III. SECT. 6. 

t i. .] — The date mentioned 

in a deed is not conclusive, & the actual 
dat<^ of the execution may he shown. — 
Doe d. Conned v. Dickinson (1869), 
12 N. B. R. (1 Han.) 456.— CAN. 

PART III. SECT, 7, SUB-SECT. 2. 

sw, “ Ht cetera .*’ \ — The idiraso “ et 
cetera ** does not render a contract 
uncertain, if its application appears 
from the context. — Averbach v. 
Bloom & Dworktn (Can.), [1927] 3 
D. L. n. 721— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— 
A. (a). 

17371. General rvle.\~\f both the 



1744. Add. Annotation : — Hefd. Re Griffiths, Jones 
r. Jenkins, [1926] Ch. 1007. 

1869a. Curtilage, garden & adjoining close.] — 

Anon. (1531), Bro. N. C. 86 ; 73 E. R. 885. 

1910. Add. Annotation : — Mentd. Re Wait, [1927] 
1 Ch. 606. 

1913, Add. Annotation : — Apprvd. Public Trustee 
V. Lancaster Duchy, [1927] 1 K. B. 516. 
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1941. Add. Annotation : — Mentd. Hyman v. 

ilyman, Hughes v. Hughes (1928), 139 L. T. 
416. 

1944a. Limitation to commence after existing 
lease — Lease void.] — A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void. — 
Blackmore V. CuMBERFORD (1680), 1 Ereom. 
K. B. 527 ; 89 E. R. 395. 


Part IV. — Covenants and Provisoes. 


2001. Add. A^inotailon : — ^Mentd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

2037. Add. Ayinoiaiions : — Mentd. Re Harrington 
Motor Co., Ex p. Chaplin, [1928] Ch. 105; 
Hood’s Trustees v. Southern Union General 
Insce. Co. of Australasia, [1928] Ch. 793. 

2101. Add. Annotation : — Mentd. Civil Service 
Co-op. Soc. V. McGrigor’s Trustee, [1923] 2 
Ch. 347. 


2111. Add. Annotation : — Refd. Wise v. Whitburn, 
[1924] 1 Ch. 460. 

2125. Add. Ayinotation 'NietiXd. Rely-A-BeU 
Burglar & Eire Alarm Co. v. Eisler, [1926] 
Ch. 609. 

2131. Add. Annotation : — Consd. Everett v, Grif- 
fiths, [1924] 1 K. B. 941. 

2163. Add. Annotaiions : — ^Refd. Leeming v. Jones 
(1929), Hi L. T. 472. Mentd. Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 


rcHutals & the operative part of a de<!d 
aie clear U unaiiibigaouB, hut are in- 
coiibistxint with each other, the opt^ra- 
tive part muKt pi*evail. — Hussain v. 
Chin Chonu (1924), 1. L. K. 3 Kan. 
53.— IND. 

PART III. SECT. 10, SUB-SECT. 1.— D. 

t i. -Havison V, Benjamin 

(1874), 9 N. 8. K. (3 G. & O.) 474 — 

CAN. 

PART III. SECT. 10, SUB-SECT. 1.— E. 

1844 ii. .J — I’ltf. held a 

cortilicute of indefeasible title to lots 


1 Ac 2, part of the north-east qiiaitoi 
of a c<jrt.ain section of land, AL tL 
Crown Kraut, to his iiredecjesst)!* in title 
desorll)ed the land by reference to a 
plan aiiiiejLcd & nninbcred the north - 
aatii quarter of said section. Doft.’s 
tit le was as pnrcha,sei under the Krantijo 
from th<5 Crown of land, also described 
in tlie KTant by reference to a plan 
amiexed A: mmibered the south-east 
quarU'r of the sane section. Neither 
quart, i‘r was a full quuiiAU* section, Ac the 
j)lanH showed that pltf.'s land had for 
it,s southerly boundary a certain enn'k 
Ac, that said creek was tlie northerly 
boundary of deft.'s laud. Pltf. claimed 


I a smaU point of laud in possession of 
deft, which extended into t he creek At 
north of tlu' (juartor-Heeti(>n liini : — 
Ilrld while the quaiter sections were 
ri'forred to in words m the deeds, yet 
on t he triu' construction of them it was 
eleai that the plans were to Kovern. — 
Kipp r. Semj*son, 11928] 4 I). T^. U. 
421 ; 119281 3 W. W. K. 331.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2.— A. 

1990 i. General rule.] — Cls. always 
eoiistrue claust's in deeds as covenants 
rathiT than conditioiiH if t,hi‘y rtaison- 
aldy do so.- Wolfe r. Cnorr (N. 8.) 
(1911), 9 E. L. K. 402.— CAN. 
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Cases 3— 20a. 


English and Empire Digest Supplement. 


DEPENDENCIES. 

Including Dominions, Dependencies, Colonies and British Possessions. 

Part I.— In General. 


3. Add, A^inotaiion Refd. Sobhuza II. v. 

Miller, [1920] A. C, 518. 

7. Add, Annoiaiion : — Reid. Sobhuza IJ. v. 

Miller, [1920] A. C. 518. 

10a. .] — An extension of British juris- | 

diction in a British proteetiorate by Orders 
in Council may bo reierred to an exercise ot 
power by an act of Sta.to, unclialJengeable in 
any Britisli ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under whicli the jurisdi(;tion acquired by the • 
Ci-own in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, excex)t by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 13. 
South ^rican Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 


vention made in 1894 betwe(ui Cr(‘at Britain 
& the Republic. Tlic Convention provided 
for the preservation of nativ(‘ law, & the 
agricultural <fc grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland wc^ri; exiiropriated to the 
Crown, to tlie extinguishment of the use & 
occupation of them by natives under native 
law, certain lands being allott(*d exclusively 
to t he natives : — held : tbe Orders in Council 
were effective, even it they were not within 
the 1 lowers recognised by the Convention. — 
Sodhuza II. V . MiLLiou. [192()| A. C. 518 ; 95 
L. J. B. C. 137 ; 135 L. T. 215 ; 42 T. L. R. 
440, P. C. 

Add, Annotations : ■ — Refd. Netherlands- 
American Steam Navigation Co. v, Pro- 
curator-General (1925), 42 T. L. R. 81. 
Mentd. Commercial & Estates Co. of Egypt 
V , Board of Trade, [1925] 1 E. B. 271. 


Part II.— Colonial and Dominion Government. 


14. Add, Annotation : — Generally y Mentd. A.-G. 
for Ontario v. Reciprocal Insurers, [1924] 
A. C. 328. 

15. Add. Annotation : — Generally, Mentd. lie 
Transferred Civil Servants (Ireland) tVnn- 
Iiensation, [1929 J A. C. 242. 

20a. Power of expropriation in mandated territory.] 

— By the Mandate for Palestine, dated July 
24, 1922, tlie Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain tlie 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for “ safeguarding the civil 
& religious rights of the inliabitants of 
Palestine' irrespective of race & religion.” 
In 1923 an Order in Council authorised the 
High Comr. for Palestine to promulgai/C such 
ordinances as miglit be necessary for the 
peace, good order. &. government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
In an action by the owmers of the springs the 

PART II. SECT. 2, SUB-SECT. 1. — A. 

sa. Duiy to accept advice of Excouiive 
Conn HI — VeHMon by Governor -Oeneral 
in CmincU.y—'WhoTO a statute diroetw 
that a matter shall bo docldod by the 
Govornor-Genoral in Council, the 
Governor-General is bound to accept 
the advice of the Executive Council, 


Huprenn* Ct., sitting as a ct. of first instance, 
held that the ordinance was ultra vires, on 
the ground that it was incjonsistcnt with the 
Mandate in that tin* provisions for compen- 
sation wore inadequate. Special leave to 
appeal was granted, all questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
(>t. sitting as a Ct. of Appeal: — Held: (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the xireamble to Fc^reign Jurisdiction Act, 
1890 (c. 37) ; (2) it was the right & duty of 
the ct. to consider wdiothor the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued , &. the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumsta.nccs, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 


Governor-General porHonally, & there 
is no legral duty upon him to peruse 
documents placed before liim & make 
up Ills mind upon thorn. — ScniEunouT 
r. Union Govisrnmknt, [1927] App. J). 
94.-5. AF. 

t (p. 419) i. Proclamation fijring 

importation duties.p-The Goyemor- 


35 of 1922, s. 5, issued two proclama- 
tions, tbe first fixing an exchange duty 
for asbestos cement sboets imported 
from Belgium & the secoml confining 
the first to certain cheaper kinds of 
asbestos sheets i—Hcld : the proclama- 
tions were vrdra vires the Governor- 
General. — Customs Comr. v. Aibton 
Timber Co., Ltd., [1920] App. D. 1. — 

ft AIT 
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an ordinance was within those principles. 
Further, the -ordinance did make adequate 
provision for compensation. — Jebusalkm- 
Jaffa District Governor v. Suleiman 
Murra, [1926] A. G. 321 ; 95 L. J. P. C. 46 ; 
134 L. T. 609 ; 42 T. L. R. 299, P. C. 


23. Add. Annotation : — Consd. A.-G. i\ G. S. & 
W. By. of Ireland, [1925] A. C. 764. 

24a. Grant of proprietary right in river — 

Canada.] — By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of th.at province, applt. co. 
was incorporated for the purpose of carrying 
oh the business of producers of electricity, A 
with power to constmet & maintain dams in 
a river of the province within cei*tain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
purjiose. In 1928 applts. not having then 
constructed any works, the x)rovincial Govt, 
granted to resps. n lease of the. water power 
iS[. bed of the river within limits which over- 
lapped those referred to in applts.’ letters 
patent. Applts. brought an action against 
icsps., claiming a declaration that applts. 
had a vested right in the river to construct 
dams, A an injunction : — Held : the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any pai*t of the river or 
its bed. — United Manufacitjring Co. v. 
St. Maxtrice Power Co., [1920] A. C. 708 ; 
95L. J.P.C. 149 ; 135 L, T. 389 ; 42 T. L. K. 
495, P. a 

34. For “ (1774) ” read “ (1775) ”. 

Add. Annotation: — Refd. Tallack v. Tallack 
A Broekema, [1927] P. 211. 

52a. Legislative Council of Nova Scotia — Appoint- 
ment to,] — The Lieutenant-Governor of 
Nova Scotia, acting by A with the advice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 


52b. 


(a) exceed twenty -one or (6) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 3), s. 88. The 
membership of the Council is not limited in 
number. The tenure of olTfice of members 
of the Council appointed before May 7, 1925, 
is during the pleasure of Ilis Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by A with the advice of the Executive Council 


of Nova Scotia. — A.-G. for Nova Scotia v. 
Nova Scotia Legislative Council, [1928 
A. C. 107 ; 97 L. .T. P. C. 27 ; 138 L. T. 114 : 
44 T. L. R. 1 ; 71 Sol. Jo. 864, P. C. 


Membership of — Tenure of office.] — 

A.-G. for Nova Scotia v. Nova Scotia 
Legislative Council, No. 52a, ante. 


52c. Canadian Senate— Membership of— Who are 
qualified persons — Women.] — The wortls 

“ qualified persons ” in British North 


56a. 


America Act, 1867 (c. 3), s. 24, include women, 

A tlierefore women are eligible for membei'sliip 
of the Senate of Canada. — Edwards v. A.-G. 
for Canada (1929), 46 T. L. B. 4 ; 73 
Sol. .To. 711, P. C. 

Future exercise — Cannot be fettered.] — 

Acting within tlie constitution, the legislature 
of a self-gov(irning Colony or State is supreme, 
A no act of the executive Govt, can fetter 
in any legal stmse the futurci exercise of its 
]H)weis, or give to any person a title other 
tJian such as could be conferred under exist- 
ing legislation. 

Wiien New South Wales Consitution Act, 
1855, was enacted. Garden Island, in Port 
Jackson, was part of the waste lands of the 
Crown, <he entii*c management A cont.rol 
of which were vest(^d by sect. 2 of tliaf Act 
in the h‘gislaiiu*e of the (Colony. By notices 
pubJisht‘d in 1865 A 1866, piusuant to Crown 
Lands Alhmation Act, 1861 (N.S.W.), the 
island was dedicat(Ml as a naval depot. 
Jt continued to be so used by the Imperial 
naval authorities until 1913, but since that, 
(late it had been occupied by the tkiinmon- 
wealih naval authorities for tlie use ol ih(‘ 
naval iorces whicJi it provided A- maintiiined. 
An Imperial Order in Council made in 1899 
uiuhir Colonial Forth ications Act, 1877, 
recited an agivement by which the (rovern- 
ment of New South Wales v;ere to erect 
buildings A carry out works, partly on Garden 
Island, A th(i Imperial Goveinment agreed 
that when t he buildings A works were com- 
pleted A the sitt‘s “ conveyed, granted, or 
dedicat(^d in perpetuity for the use of ILei* 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial Government 
would suri*end(U‘ cc^rtain lands wJiich were not. 
within 1855 Act, s. 2 ; the Order then, in 
considera.tion of the agrcem«‘nt, vested the 
lands in the Government of New South Wales. 
Jn 1923 the Minister administering th(‘ 
Crown Lands (Consolidation Act, 1913 
(N.S.W.), acting under sect. 25 of that Act, 
i’(Woked the deiJication of Garden Island : — 
Held : the recital in the Order in Council 
of 1899 did not i)reclude the Mimster from 
j-evoking the dedication m the manruu* 
provided by the Act of 1913, A the revocation 
was cftoctual under sect. 25 of that Act, 
although the notice did not state tlie manner 
in which it was x^i'oposed to deal with the 
island. Judgment of the High (Jt. alhrmed, 
subject to the declaration made, that resp. 
State was entitled to possession of Gaicb'u 
Island, being varied to a declaration, m tlK‘ 
word s of Crown Land s Consolidation Act., 1913, 
s. 25, that by virtue of the revocaiion tJj<‘ 
island had become Crown lands within that 
Act, A liable to be dealt with in accordanc(^ 
therewith. — ^Australia Commonwealth v. 
New South Wales State, [1929J A. C. 431 ; 
98 L. J. P. C. 81 ; 140 L. T. 537 ; 15 T. L. B. 
216, P. C. 


PART II. SECT. 3, SUB-SECT. 2.— A. 

•£. Cannot suspend Habeas Corpus 
Act .] — The Imperial Parliament alone 
can suspend the above Act . — Re 
Blanshay (Quo.) (1918), 24 R. de J. 
678. — CAN. 

•1. Disqualified member voting — 
Liability to penaUiea.]— Since (jon- 
stltution Act, R. S. B. C., 1924 (o. 45), 
impoBOB but one penalty for each day 


on which a disqualided person sits & 
votes as a member of tho Lcgriblatlvo 
Aesombly, there is but one cause of 
aetion for each such day, &, where an 
action Is brougrht on such cause of 
action that penulty, if recovered, 
belongs to pltf. therein, who thoreby 
attaches or appropriates it to liimsoJf. 
Such action, oven though diBnilsseti. is 
a bar to a subsequent action lor th^^ 

591 


same penalty, uiilesb hiieli pjior Ui‘.tion 
was collusive. — Kiii.NK v. (Jollmy, 
11925)4 D.L. K.22y. [1925] 3 W. W. R. 
250.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— B. 

59 iv. - When an Act of tho 

Dominion I’aiiiament is in pai't 
r6i)Ugnant to an imperial Act, elTcct 
wul oe given to its enactments in so 



Cases 6Z -98b. 


English and Empirk Digest Supplement. 


62. Add. Annotatioyi : — Mentd. Falcon v. Famous 
Players FUm Co. (1925), 42 T. L. R. 91. 

68. Add. Annoiation : — Aa to (1) Re!d. The 
Fagernes, [1927] P. 311. 

70. Add. Annotation : — Mentd. Rc Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

72. A dd. Annotation : — Mentd. Rc Transferrt‘d 
(>ivil Servants (Ireland) Compensation, [1929 1 
A. C. 242. 

90. Add, Annotation : — Consd. Toronto Electric 
Comrs. V. Snider, [1925] A. C. 390. 

91a. Enactment preventing King in Council from 
granting leave to appeal — Criminal case.]- 

Sect. 1 025 of the Criminal Code of Canada, if i 
A- so far as it is intended to prevent the King ' 
in Council from giving effective leave to 
ax)peal against an order of a Canadian (d.. in 
a criminal case, is invalid. OMie legislative? 
authority of the Parliament of Canada as to 
criminal law procedure, under British 
North America Act, 1867 (c. 3), s. 91, is 
confined to action to be taken in Canada. 
Fui'ther, an enactment annulling the royal 
prerogative to grant siiecial leave to apjieal 
would be inconsistent with Judicial Com- 
mittee Acts, 1833 (c. 41) 1844 (c. 69), & 

would be invalid under Colonial I^aws 
Validity Act, 1805 (c. 03), s. 2. The royal 
assent to the Criminal Code could not give 
validity to an cmujtment which was void by 
Imperial statute ; exclusion of the iire- 
rogative could be accomplished only by an 
Imperial statute. 

According to the well -settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
&> grave injustice has been done. 

Api)lt. was convicted in Alberta of an 
offence under Govt- Liquor Control Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Camida, & of an 
offence under Canada Temperance Act, 
11. S. Can., 1906 (c. 152). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affiimed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Ai)plt. petitioned for special 
leave to apiDeal. The petitions were heard 
with the appeals: — Held: (1) each appeal 


was in a “ criminal case ” to which sect. 
1025 applied, so far as it was valid; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal : 

(3) sect. 1025 did not exclude the prerogative 
right to give leave to appeal ; (4) the cases 
were clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a criminal matter. — 
Nadan tJ. R., 1 1926] A. C. 482 ; 95 L. J. P. C. 
114 ; 134 L. T. 706 ; 42 T. L. R. 356 ; 28 
Cox, C. C. 167, P. C. 

96. Add. Annotation : — Refd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1925] 
A. C. 384. 

97. Add, Annotations : — Apld. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 328. 
Distd. ToronU) Electric Comrs. v. Snider, 
[1925] A. C. 396. 

98. For the paragraph in the original volume 
substitute the following i)aragraph : — 

Bona vacantia — Right of Crown in right of 
province.] — Bona, vacayitia are “ royalties ” 
within British Nortli America Act, 1867 
(c. 3), 8. 109, & accordingly belong to the 
province in which they are situate or arise, 
& not to the Dominion. The word “ royal- 
ties ” is used in the sect, as the equivalent 
of jura fcgalia. Its meaning is not limited 
by its association with the words “ lands, 
mines, minerals.” — R. v. A.-G. of British 
Columbia, [1924] A. C. 213 ; 93 L. J. P. C. 
76 ; 130 L. T. 231 ; 40 T. L. R. 13 ; 68 
Sol. Jo. 138, P. .C. 

98a. .] — (1) Land in Alberta granted 

by the Crown cithiT before or after Sept. 1, 
1905, when Alberta Act, 1905 (c. 3 Dom,), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion, 

(2) Effect of Land Titles Act, 1894 (c. 28 
Dom.), & Land Titles Act, 1906 (Alta.). 

(3) Meaning of “ royalties ” in .Mberta 
Act, s. 21 . 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication. 

(5) Dltimate Heir Act, R, S. A., 1922 

(c. 144), is ultm vires so far as it purported 
to affect real property. — ^A.-G. for Alberta 
V. A.-G. FOR Canada, [1928] A. C. 475 ; 97 
L. J. P. C. 106 ; 139 L. T. 532 ; 44 T. L R. 

651, P. C. 


far as they agree. — lie The IUrewell 
(1881). 7 Q. L. R. 380.— CAN. 

69 V. Transfer of schools — By Educa- 
tion Act (Nortfuim Ireland), 1023 (c. 21) 
— Whether repugnant to (Jorrruinenl of 
Ireland Act, 1920 (c. 67).] — Education 
Act (Northern irelaiid), 1923 (c. 21), 
which ndatefl to the transfer of sciiools, 
is not void Tintlcr (lovt. of Ireland Act, 
1920, c. 67, s. 0 . — London'Deuu^ 
County Coitncil v. M‘(1lade, [1929] 
N. T. 4 7.- IR. 

PART II. SECT. 3, SUB-SECT, 4.— 
A. (a). 

sn. Recital in preanible to private Act 
— B:ffect o/.] — A recital in the proauiblo 


to a special private Act enacted by the 
Parliament of Canada is not such a 
declaration as that contemplated by 
B. N. A. Act, 1867, s. 92 (10) (c), in 
order to bring the subject-matter of 
the U'gislation within the jurisdiction 
of Parliament. — Hewson v. Ontakio 
P oWEli Co. (1905), 36 S. C. R. 696.— 
CAN. 

sn. IncUicntal mhjeHs included .) — 
Benne'it V. Quebec l*nARMACETmoAi. 
Assoon. (1881), 1 D. C. A. 336 ; 2 
Cart. 250.- CAN. 

98 i. Bona vacantia — Right of Crown 
in right of Dominion — Saskatchewan.] 
— In 1916, H. domiciled in the pro- 
vince of S. died, leaving no heirs or 


other persons legally entitled to his 
estate. Both the Dominion & the 
province claimed the estate as hojia 
vacantia by right of escheat : — Held : 
as the province of S. was not at the 
date of its establishment owner of the 
lands, nor had any vested rights in 
any duties or revenues in respect to 
the lands from which the province was 
carved, differing in this respect from 
the origmal provinces of (jonfedora 
tion, B. N. A. Act, ss. 102, 109 did not 
apply, notwithstanding Saskatchewan 
Act, B. 3, & m any event, these sects, 
did not purpoit to transfer any “ pro- 
perty ** or rights to the provinces. — 
11. V. Western Trust Co., A.-G. 
OF Province of Saskatchewan & 
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99. Add, Annotation : — As to (2) Refd. A.-G. for , 
Canada v. A.-G. for British Columbia (1929), 
46 T. L. B. 1. 

101. Add, Annotations: — Consd. Toronto Electric 
Comrs. V, Snider, [1925] A. C. 396. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328. 

102. Add. Annotation : — Refd. A.-G. for Canada v. 

A.-G. for British Columbia (1929), 46 

T. L. R. 1. 

105. Add, Annotations : — ^Apld. A.-G. for Ontario 
V, Reciprocal Insurers, [1924] A. C. 328. 
Refd. Toronto Electric Comrs. v, Snider, 
[1925] A. C. 396. 

106. Add. Annotations : — Consd. Toronto Electric 
Comrs. V. Snider, [1925] A. C. 396. Refd. 

• A.-G. for Ontario v. Reciprocal Insurers, 

[19241 A. V>. .328 ; A.-C. forManiioba v. A.-G. 
for tVinada, |1929| A. C. 260; A.-G. for 

(Canada v. A.-G. for Britisli Columbia (1029), 
46T. L. H. 1. 

108. Add, Citations .•—93 L. J. P. C. 101 ; 130 
L. T. 101. 

Add, Annotation : — Distd. Toronto Electric 
Comrs. V. Snider, [1925] A. C. 390. 

108a. Question of substance, not of 

form.] — (1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects & for 
purposes exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
as to licences & other conditions ; & it was 
provided that actions in respect of such 
contracts might be maintained in the cts. 


of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. S. Can. 
1906, c. 146), sect. 608c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. : — Held : (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
& (b) although it might incidentally affect 
aliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance ; (3) the making & 
carrying out of contracts licensed punsuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 508c ; 
that sect, was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurancio contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the compccenco of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 <te 12 (1), whereby restrictions 
were i)laced upon aliens British cos. in the 
matter of carrying on insui'ance business in 
Canada ; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration. — A.-G. FOH Ontario v. Reciprocal 
Insurers, [1924] A. C. 328 ; 130 L. T. 738 ; 
68 Sol. Jo. 383 ; sub nom. A.-G. FOR Ontario 
• V, Reciprocal Insurers, Craiqon v. R., 
Ottb V. R., 93 L. J. P. C. 137 ; 40 T. L. R. 
273, P. C. 

Antudat ionff : — As io (1) Folld. Toronto Electric ComrH. v. 

Snider, [19251 A. C. 396. Refd. A.-G. for Alberta v. 

for Canada, [1928] A. C. 4 75. 


SHUJ.ZE (1921), 21 Exch. C. R. 1 ; 
59 D. L. R. 597.— CAN. 

sr. ** Royalties** — British North 
America Act, 1867, a. 109 — Construc- 
tion,\ — “ Royalties ** in this sect, does 
not embrace all kinds of royalties, but 
is limited in its moanlne: by the text to 
such as are connected with lands, 
mines & minerals ; such as {inter alia) 
the right to hona vacantia & of escheat 
arising by reason of a failure of heirs. 
— R. V. Western Trust Co., A.-G. 
OP Province of Saskatchewan & 
Shulze (1921), 21 Exch. C. R. 1 ; 59 
D. L. R. 597.— CAN. 


PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) i. 


h i. .] — R. V. Hanel, R. v, Yelli 

(Qne.) (1925), 45 Can. Grim. Cas. 381 

— CAN. 


h ii. .] — Provincial legislation 

repugnant to II. N. A. Act, 1867, s, 93 
(2), is “ absolutely void & inoperative,” 
& is not appealable under sub -sect. 3 to 
the Governor in Council. — Utrscii v. 
Montreal Protestant Board School 
Comrs., [1926] 2 D. L. R. 8 ; [1926] 
S. C. R. 246 ; varying, 31 R. de J. 440 ; 
on appeal [1928] A. C. 200, P. ( -CAN. 

h iii. .] — Any provincial legis- 
lation repugnant to B. N. A. Act, 
1867, R, 93 (1), is to the extent of such 
repugnancy absolutely void & in- 

J.B. 


operative. — T iny Separate School 
Trustees v. R. (1026), 59 O. L. R. 96. 

—CAN. 

k. For ” k. .] — ” subsUtute 

“ 101 ii. .] 

101 iii’ .1 — ^Whcrebolh the 

Dominion Parliament & a provincial 
legislature have legislated on the same 
subject & with the same object, & the 
legislation is within the powers of the 
Domimon l*arliamcnt, the provincial 
legislation is inoperative. — R. v. 
Shendan, [1924] 3 D. L. R. 339 ; 3 
W. W. R. 617 ; 34 B. G. R. 161.— 
CAN. 

106 i, Power to'rcpeMllocal Art.] — 

Rumsey v. Hare (1877), 3 R. & C. 4.— 

CAN. 

St. Creation of new province — 
Restriction of leffislative powers.] — In 
exercising the authority to establish 
new provinces given to it by B. N. A. 
Act, 1871, the Dominion Parliament 
had power to enact Alberta AcA, s. 1 7 
with its protective provisions restricting 
full legislative power as to education, 
notwithstanding that those provisions 
are a modification of B.N.A.Aot, 1867, 
B. 93. — R. (Brooks) v. Ulmer, [1923] 
1 D. L. R. 304 ; 1 W. W. R. 1 ; 38 
Can. Grim. Cas. 207 ; 19 Alta. L. R. 
12.— CAN. 

pv. Legislation inconsistent with pro- 
vincial rights — Powers conferred on 

593 


Board of Commerce .] — The Dominion 
Parliament cannot confer on the Board 
of Commerce juiisdiction that would 
restrict the liberty of the inhabitants 
of a province. — A.-G. for Ontario v. 
Canadian Wholesale Grocers 
Asrocn., [1923] 2 D. L. R. 6] 7 ; 39 
Can. Cnm. Cas. 272.~CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) ii. 

m (p. 431) i. - .] -Kinney v. 
Dudman (1876), 2 K. & C. 19; 2 
Cart. 412.— CAN. 

m (p. 431) ii. - .] Peek v. 
SiiTELDh (1881), 6 A. R. 639 , 3 Cart 
266.— CAN. 

o (p. 431) i. Bankruptcy Act, 

1920 (c. 34), 8. 11 (1) (10) — Intrn virrs.J 
— Belanger, etc. v. Royal Bank of 
Canada, [1926] 2 D. L. K. 929 ; [J926] 
S. C. R. 218, affd. suh nom. Royal 
Bank of Canada v. Larue, 1J928 
A. C. 187 : 139 L. 5(52. I*. C.- - CAN, 

sw. Building sonetir^'^ -- In Quehec — 
Liquidation oj — Ultra vtrrs.] — McClan- 
AGiiAN V. St. Ann’s Mutual Buildino 
Society (1880), 21 Jj. C. J. 162; 2 
Cart. 237.— CAN. 

sy. Cheese factories — Art to prevent 
fraud against — I'alid .] — R. v. Stone 
(1892). 23 O. R. 46.- -CAN. 

sz. Copyright.]- v. Bedford 
(1877), 1 A. R. 436 ; 1 Cart. 576.— CAN. 
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115. Add. Annotation : — Refd. for Manitoba 

?\ A.-G. for Canada, |1920j A. O. 2H0. 

116. Add. Annotation : — Refd. A.-G. for Quebec v. 
Nipissing Central By. A; A.-(3. for Canada, 
fJ926] A. C. 715. 

117. Add. Annotation's ; — Apld. A.-G. for ManiGiba 
r. A.-G. for C^anada, [1929] A. C. 260 ; Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328 ; Toronto Electric Comrs. 
V. Snider, [1925] A. C. 390. 

117a. .] — Sale of Shares Act, 1 924, & 

Municipal & Public Utility Board Act, 1926, 
both of Manitoba, are ^d^ra vires under 
British North America Act, 1867 (c. 3), s. 92. 
in so far as they pui’port to prohibit Dominion 
cos. from selling their own shares within the 
J^rovince without the consent of a Provincial 
Comr. or Board, since thereby they interfere, 
directly & substantially, with the status 
& capacity conferred on the cos. by Dominion 
legislation intra vire^ under British Norfh 
America Act, 1867 (c. 3), s. 91. — ^A.-G. pok 
Manitoba v. A.-G. por Canada, [1929] A. C. 
260 ; 98 L. J. P. C. 65 ; IdO L. T. 386 ; 45 
T. L. B. 146, P. C. 

119. Add, Annotations : — As to (1) Refd. Montreal 
Corpn. V. Montreal Harbour Comrs., Tetreault 
17. Montreal Harbour Comrs., A.-G. for 
Quebec v. A.-G. for Canada (1925), 42 T. L. B. 

J ; A.-G for Quebec t7. Nipissing Central By. • 
& A.-G. for Canada, [1926] A. C. 715. 

119 a. .] — (1) Fisheries Act, 1914. 

ss. 7a, 18, requiring persons who opcjrate for 
commercial ])urposes a fish cannery, & in 
Britisli Columbia a salmon cannery or salmon 
curing establishment, to obtain a licence 
fiDm the Canadian Minister of Fisheries ar(‘ 
ultra vire^s of the Parliament of Canada. 

(2) The Special Fishery Begula-tions made 
for British Columbia under sect. 45 of the 
siime Act do not give the Minister a discretion 
tu refuse an application by a properly qualified 
person for such a fishing licence as is required 
by those regulations. — ^A.-G. for Canada v. 
A.-G. FOR British Columbia (1929), 46 
T. L. B. 1, P. C. 

120. Add, Annotation: — Refd. The Fagernes, 
[1927] P. 311. 

121. Adxl. Annotation : — Refd. A.-G. for Quebec 
17. Nipissing Central By. & A.-G. for Canada, 
[1926] A. C. 715. 

121a. Safeguarding navigation of river 

obstructed by bridge included.] — British 
North America Act, 1867 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 


latures railways & other works extending 
beyond the limits of the province, any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to bo for the general 
advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception: — Held: (1) the right & power 
of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt, of New Brunswick had power to make* 
regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, & the change 
made being wholly consistent with the 
treaty. — A.-G. for New Brunswick v. 
Canadian Pacific By. Co., A.-G. for 
Canada Intervening (1925), 94 L. J. P. C. 
142 ; 133 L. T. 436, P. 0. 

122. Add. Annotation: — Refd. A.-G. for Quebec 
V. Nipissiug (ventral By. & A.-G. for Canada, 
[1926] A. C. 715. 

122a. Expropriation of provincial Crown 

lands.] — Railway Act, 1919 (c. 68), s. 189, 
which empowers any railway co., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
(Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 (10).— A.-G. FOR 
Quebec v. Nipissing Central By. Co. & 
A.-G. FOR Canada, [1926] A. C. 715; 95 
L. J. P. C. 221 ; 135 L. T. 520 ; 42 T. L. B. 
691, P. C. 

125a. Regulation of running rights.] — Applts. 

owned a short railway line in Alberta brandl- 
ing from a line which branched from the 
Canadian Northern Railway at a point- within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts,’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.’ 
line, with permission to construct a short 
track joining it : — Held : the Railway Board 
had power to grant the application, since 
applts.* line was part of a system of railways 
operated together, & connecting one province 


lib. Education.^ — 11 rid : Albert a Act 
(J).. 1005, o. 3), 8. 17, was wlthlu the 
powers of the Dominion Puvliamimt. — 
Me Albkrta Act, Section 17, [1027] 2 
D. L. R. 993 ; [1927] S. C. K. 

CAN. 

114 iv. .] — Part IV. added 

to Canada Temperance Act, prohibiting 
the importation of intoxicating Ininor 
into those provinces where its sale for 
beverage purposes is forbidden by jno- 
vincial law, is intra vires the Dommion 
Parliament. — Qoij) Seal, Ltd. v. 
Dominion Express Co. &. A.-G. for 
Alberta Province (1921), 62 D. L. R 
62 ; 62 S. C. R. 424 ; f 1 921 ] 3 W. W. R. 
710; affg. 68 D. L. U. .'>1; 34 Can. 


Cnni. Cas. 259; 16 Alta. L. R. 113.— 

CAN. 

116 m. By 45 Viet. c. 119— 

Valid.] — Re Quebec Timber Co. 
(1882), Gout. 43.— CAN, 


r (p. 432) i, RegiUaiions as to 

inland fisheries — Folia.]— Bayer v. 
Kaizer (1894), 26 N. S. R. 280.— CAN. 


) il. .] — ^The provisions 

of Fisheries Act, 1914 (c. 8) (Dom.), 
ss. 7a, 18, for the lloonsing Sc taxing 
of fish cannoilcs : — Held : ultra vires . — 
R. V. Somerville Cannery Co., Ltd. 
(B. C.), [1927] 4 D. L. R. 404 ; [1927] 
W. W.4R. 215 ; 49 Can. Oim. Cas. 
65.- - CAN. 


h (p. 432) i. Ovarding of cross- 

ings.] — Re Canadian Pacific Ry. Co. 
& COUNTY & TowNsrap OF York 
(1806), 27 O. R. 559.— CAN. 

y i. Dominion Insurance Act, 

88. 11, 12 (1), 71, 71a, 134, 134a— 
Ultra vires.] — Re Insurance Con- 
TRAcrrs, [1926] 2 D. L. R. 204; 68 
O. L. K. 404.— CAN. 

■d. Interest — Amount of — R. S. C., 
1886 (c. 127), 8. 7 — Intra vires.] — 
Bradburn 17. Edinburgh Life Assur- 
ance Co. (1903), 23 C. L. T. 199; 6 
O. L. R. 657 ; 2 O. W. R. 263.— CAN. 

o (p. 483). For substitute 

“ 128b i.” 


694 
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with another, & it was within the legislative 
authority of the Dominion imder British 
North America Act, 1 807 (c. 3), s. 92 (10) (a ), — 
Lttscab Collibries V, McDonald, [1927] 
A. O. 925 ; 97 L. .T, P. C. 21 ; 137 L. T. 779 ; 
43 T. D. R. 801, P. C. 

128a. Question of substance, not of form.] — 

A.-G. FOR Ontario v. Reciprocal Insurers, 

No. 108a, ante. 

128b. Power to Impose customs duty — ^Alcoholic 
liquor imported by province.] — Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt, of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c, 3), s. 91, heads 2 & 3, to impose 
duties upon the importation of goods into 
Canada is not limited by sect. 125, which 
exempts the “ property of a province from 
taxation. — A.-G. op British Columbia v. 
A.-G. OP Canada, [1924] A. C. 222 ; 130 
L. T. 267 ; 40 T. L R. 4 ; 68 Sol. Jo. 68, 

P. C. 

130a. “ Peace, order & good government of 
Canada ** — Whether trade disputes included.] 

— Toronto Electric; Comrs. v. Snider, No. 

179a, post. 

130b. Taxation — Income tax.] — (1) The Parlia- 
ment of Canada had power under British 


North America Act, 1867 (c. 8), s. 91, head 3, 
to enact Income War Tax, 1917, & the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax. 

(2) A minister uf the Govt, of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payable to liim under 
statutes of the province. — Caron v. R., 
[1924] A. C. 999 ; 94 L, J. P. C. 9 ; 132 L. T. 
218 ; 40 T. L. R. 874, P. C. 

130c. Salary of provincial ofllclal — Whether 

liable.] — Caron v. R., No. 130b, ante* 

130d. Navigation of river — Formerly considered as 
In provincial control — Ashburton Treaty.] — 
A.-G. FOR New Brunswick v. Canadian 
Pacific Ry. Co., A.-G- for Canada Intein 
v^ENiNO, No. 121a, ajite. 

131. Add. Ayinotatioii : — Refd. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. 

132. Add, Annotation : — Apld. Roya,l Bank of 
Canada??. Larne, [192S] A. C. 187. 

134. Add. Annotation : — Consd. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 328. 

135. Add, Annotations : — Refd. A.-G. for Manitoba 
V, A.-G. for Canada, [19251 A. (’. 5(iL ; Erii* 
Beach Co. i;. A.-G. for Ontario (1929), 10 
T. L. R, 33. Mentd. A.-(i. for* British 
Columbia r. (Unadian I*arilic Bv., [3}>271 
\. (\ 931. 


128b ii. Imposition of cuMxtional 

cAi-Htoms duties.] — Held : 53 Viet. c. 20, 
H. 10, was not ultra vires the Dominion 
Parliament. — A.-O. or Ca.na.da v, 
Foster (1892), 31 N. 13. R. 153.— CAN. 

sf. Migratory Birds Protection Act, 
1917 (r. 18) — How far wtra vires.] 
-— R. V. Stuart, [19251 1 I). L, R. 12 ; 
[1924] 3 W. W. R. 648.— CAN. 

sj. Soldier Settlement Act, ss, 33, 34 
— Intra vires.] — li. v. Powers, [1923] 
Exch. O. R. 131.— CAN. 

ftk. .Judges Act, H. S. C., 190G (c 
138), ss. 33-35.]— In so far os the 
above sects, attempt to disqualify or 
prohibit a judge of the King’s Btmch 
from acting os an arbitrator in matters 
lying wliolly within provincial e.outrol, 
ttiey are ultra 'nms.-— WiNxiCECJ OoRPN. 
V. Cross (Man.), 1 J926] 4 J), L. ii. 318 ; 
[192GJ 2 W. W. K. 8(18.— CAN. 

si. Live-stock d' lAvv-slork l^roducts 
Act, 1923, ct regulations innxle there- 
under — How far ultra I’/rt’Js.]— K. v. 
Collins, [1926] 4 D. L. H. 548 ; 46 
Can. Crlm. Cas. 282 : 59 O. L. ii. 453. 
—CAN. 

129 i. Pilotage.] — R. v. I’eters 
(1873), N. R. Dig. 138.— CAN. 

1 (p. 434) i. .]—//eld: Criminal 

Code, 1892, ss. 8G5 & 8GG, were intra vires 
tho Dominion Parliament. — Flick v. 
Brisbin (1895), 26 O. R. 423. — CAN. 


o (p. 434) i. .] — If an act pro- 
hibited by the Dominion l^arllainont 
is one that may bo considered a criminal 
matter, its prohibition Sc the subject of 
evidence establisliiug such act are 
within the powers of Parliament, even 
though the act is one that relates to 
property & civil rights. — K. v. I’out.in 
{Alta.), [1925] 1 D. L. R. 618; 11926] 
1 W. W. R. 16; 43 Can. Grim. Cas. 
242.— CAN. 


o (p. 434) ii. .] — OJrainal ClJode, 

8. 734 : — Held : intra vires. — D owsktt 
V. Edmunds (Alta.), [1926] 4 D. L. R. 
796 ; [1926] 3 W. W. R. 447 ; 46 Can. 
Crlm. Cas. 330.— CAN. 

o (p. 434) iii. Issue of certificate 

releasing from all further proceedings 
civil or criminal.]— Held : 32 tSc 
Viet. c. 20, 8. 45, is not ultra vires . — 


WiJ^ON V . Cod VUE (18GG), 2C N. B. R. 
51 (i.— CAN. 

q (p. 434) i. .] -O'Brien v. 

UovAL Oeohoe (]()., Ltd., 11921] 1 
W. W. IL 5r»9 ; 57 D. L. li. 301 : 16 
Alta. Jj. R. 373 ; 35 Can. Grim. Cas. 
22.— CAN. 

s (p. 434) i. Canada Grain 

Act, 1919, s. iio {ly --Whether ancillary 
to or necessary for operation of Domi- 
nion lav).] — The above Act is not in tho 
nat/ure of an ancillary provision which, 
whilst oncroachmg upon matters 
assigned to tlie provincial legislatures, 
is re(imred to prevent a scheme of a 
Dominion law being defealAsd ; nor is 
it a case where, in order l.o operate a 
validly enacted law, procedure must 
be adopted to make ellective that law 
even though it invades tho legislative 
Holds of the provinces in respect of 
property or civil rights. — R. v. 
Eastern Terminal Elevator Co., 
[1925] S. C. 11. 434.— CAN. 

s (p. 4.34) ii. .] - The pro- 

visions of the above Act-, retpiiring a 
primary grain-dealer to take out a 
llcenoc thereunder, & prescribing the 
form of contract to be used ou tho 
purchase of grain, are ultra vires. — 
Trimbi.e v. Caplino, [1927] 1 D. L. R. 
717 ; [1927] I W. W. R. 188 ; 22 Alta. 
L. R. 536.— CAN. 

s (p. 434) iii. War Icqislahon 

— Establishment of Canada Wheat 
Board.] — Held: tho legislation & 
Orders in Council establishing the 
Board were intra vires the Dominion 
Parliament as being either (a) legisla- 
tion arising out of war, or (b) regula- 
tion of trade & commerce.— A.-G. for 
Canada v. Alexander Brown Mill- 
ing & Elevator Co., [1923] 4 D. L. R. 
443 ; 53 O. L. li. 298.— CAN. 

dd i. Courts — Power to establish — 
Maritime court — Jurisdiction limited to 
Ontario — Valid.] — The Picton (1879), 
4 S. C. R. 648 ; 1 Cart. 567.— CAN. 

dd ii. — — Power to extend juris- 
diction — Court created by Imperial 
Act — Valid.] — A.-G. OF Canada v. 
Flint (1884), 16 S, C. R. 707 ; 4 
Cart. 288.— CAN. 
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dd ill. .] —Ueld: tho 

Dominion Parliament had powtT to 
(5onfer jurisdiction on a ct. to l,ry 
ofTonc^s against Inland Revenue Act, 
R. S. O. c. 34. — IC. V. Kennedy (1902), 
35 N. S. 11. 206.- CAN. 

sp. Appeal to Supreme Court of 
Canada — 42 Vict. c. 39, .s\ 6 — Ultra 
?>?>«,'».] —Grand Trunk Ry. Co. v. 
Credit Valle v Ry. Co. (1875-1908), 
1 Cout. Dig. 282.— CAN. 

8t. Jury — Selection of jurors — In 
criminal etwes.] — R. v, O’Rourke 
(1882), 32 C. P. 388 —CAN. 

sw. Op nuu d' Nareotu' Drug Aet.\ - 
The Dpiuui ik Narcotic Drug A(‘t, 1923, 
now it. S. 1927, <i 14 [, IS Ultra etre^. 
— K. r. Gordon. |I92SJ D. L. JI. 
315 II92SI I W. VV. It. (.78 , 49 Guii. 
Cnni. C'uH. 272.— CAN. 

sx. . I— t\ Wak.vrvvvmui, b. 

r. liORE Vli*. II928J D. L. JL 22G , 
[19281 1 W. W. J{. 187; 49 (’an. Crini. 
(’as. 392 ; 39 B. C. \i. 319— CAN. 

sy. Agriculture — Live Sforl^. I^edigree 
Jrf. |— “ Agriculture ” \Mthin Ik N. A. 
Act, s. 95, is not restrlcUid t,o tlie 
(mltivation of tlie Jjehls. The pm-posc 
of Live Stock IN'digree Act beint; to 
impi’ove t]i(‘ (piajity of live stock on the 
farms of tJio Doininion, it is infra rirc^ 
of tho Doininion niulor said soefiou. - - 
It. r. Da\ EN PORT, 1 1928] 2 D. ].. 11 
852 ; [1928] 1 W. W. Jt. S7G ; 59 (’ini. 
(’rim. Cas. 49.— CAN. 

sz. Gold d' SUvir ]ila/huif/ Art 

infra vires .] — llild : (»old iV SiIvit 
M arking Act, 7 &: 8 Edy. 7, c. 39, 
H. 16 (5), is intra vire<^ of the Junnnilon 
I’arliaiiumt. II. r. Lkl (1911;, JS 
(). W. 11. 845 , 2 () \V. N. 933; 23 
(). Ji. ii. 499; 18 (’rim. ('!as. 

[80. - CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) ill. 

w i. Nova Scotia Railway 

Arrangemenl Aci— Ultra vircji.] — Mur- 
doch V. Windsor & Annapolis Ry". 
Co. (1877), 3 Curt. 3C8.— CAN. 

w ii. Nova Scotia Winding-up 

Act— ’Valid.] -He Waia^aoe Hukstis 



Cases 135a— 141. 


English and Empire Digest Supplement. 


186a. Direct — What Is.] — A tax is not 

“ direct taxation ” within British North 
America Act, 3867 (c. 3), s. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who 
pays. 

In answer to questions referred by the 
Governor-General, namely : (1) whether 

the legislature of Manitoba had authority to 
enact c. 17 of its statutes for 1923, entitled 
“ An Act to provide for the collection of a 
tax from persons selling grain for future 
delivery,** & (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ultra vires : — Held : the Act was wholly 
ultra vires, since in many transactions to 
which it related the jierson paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form. — A.-G. for Manitoba v. A.-G. 
FOR Canada, [1925] A. C. 561 ; 94 L. J. P. C. 
146 ; 133 L. T. 193 ; 41 T. L. B. 409 ; 69 
Sol. Jo. 446, P. C. 

Annotaium : — CSonsd. A.*G. for British Columbia v, Canadian 
Pacific Ry., 11927J A. C. 934. 

135b. .] — ^A tax imposed by a 

provincial legislature, in respect of a com- 
modity, is an indirect tax, & ultra vires under 
British North America Act, 1867 (c. 3), 
s. 92 (2), if from the lerms of the Act there 
appears an expectation & intention that the 
erson required to pay the tax wdll indemnify 
imself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tax Act, B. S. B. C., 
1924 (c. 251 ), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is invalid. — A.-G. for British 

[19271 A. C. 934 ; 96 L. J. P. C. 149 ; 137 
L. T. '745 ; 43 T. L. B. 750 ; 71 Sol. Jo. 761, 
P. C. 

Annotation : — Consd. Krio Beach Co. v. A.-G. for Ontario 
(192(>). T. L. K. 33. 


136c. .] — The Halifax Corpn. 

charter provided that the owner of property 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, & should be assessed &> 
rated to business tax if the premises were 
used for business purposes : — Held : the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
s. 92 (2), was within the powers of the 
province. — Haufax Corpn. v. Fairbanks* 
Estate (1927), 44 T. L. B. 5 ; 71 Sol. Jo. 
946, P. C. 

Succession duty.] — See Nos. 

140-142a, post. 

135d. .] — Mine Owners Tax Act, 

1923 (c. 33), of Alberta, purported to impose 
upon every mineowner, as therein defined, 
a percentage tax upon the gross revenue of 
his mine during each preceding month : — 
Held : the tax was not (hrect taxation witliin 
British North America Act, 1867 (c. 3), 
s. 92 (2), & the Act was ultra vires. — B. v. 
Caledonian Collieries, [1928] A. C. 358 ; 
97 L. J. P. C. 94 ; 139 L. T. 525 ; 44 T. L. B. 
622, P. C. 

I 136. Add. Annotations : — Consd. Halifax Corpn. v. 
Fairbanks* Estate (1927), 44 T, L. B. 5; 
B. V. Caledonian Collieries, [1928] A. C. 358 ; 
Erie Beach Co. v. A.-G. for Ontario (1929), 
46 T. L. B. 33. Refd. Caron v. B., [1921] 
A. C. 999 ; A.-G. for Manitoba v. A.-G. for 
Canada. [1925] A. C. 561 ; A.-G. for British 
Columbia v. Canadian Pacific By., [1927] 
A. C. 931 ; A.-G. for Manitoba v. A.-G. for 
Canada, [1929 | A. C. 260. 

138. Add. Annotations .•’-'Retd. A.-G. for Manitoba 
V. A.-G. for Canada, [1925] A. C. 561 ; A.-G. 
for British Columbia v. Canadian Pacific Bv., 
[1927] A. C. 934. 

140. Add. Annotations : — Mentd. New York Life 
Insce. V. Public Trustee, [1934] 2 Ch. 101 ; 
Bichardson v. Bichardson. [1 927] P. 228. 

141. Add. Annotations : — Consd. A.-G. for Manitoba 
V. A.-G. for Canada, [1925] A. C. 561. Refd. 
Halifax Corpn. v. Fairbanks’ Estate (1927), 
44 T. L. B,. 5 ; Erie Beach (k).. Ltd. v. A.-(i. 
for Ontario (1929), 4() T. L. B-. 33. 


Grey Stone Co. GSSl), 3 Cart. 374. — 

CAN. 


a (p. 435). For “ a. Taxation — 
Direct — Power to impost . — ** sub- 
stitute “ 135a i. Taxation — Direct — 
What is .] — 


b (p. 436). 
' 135a ii.*’ 


For 

For 


substitute 

substitute 


0 (p. 435). 

” 136a iii.** 

Id6a iv. .]— City 

Act (Sask.), 8. 415a, which empowers 
the city council to enact a bye-law 
requiringr every person attending: a 
place of amusement to pay a tax upon 
each admission to such place, is intra 
vires, as it is a dii'oct tax & comes 
within the taxation powers of B. N. A. 
Act, 8. 92 (2). — Clarke r. Moose 
Jaw (City), [1923] 2 D. L. 11. 216 ; 
16 Sask. L. R. 332 ; [1923] 1 W. W. R. 
1126.— CAN, 


135a V. .] — A muni- 

cipal tax sougrht to be Imposed on a 
trustee on assessment under Ontario 
Assessment Act, R. S. O., 1914 (o. 195), 
8. 13 (3), as enacted by 1922 (c. 78), 
8. 12, in respect of income “not 
wholly distributed annually,*’ is on 
iijdlrt'ct tax ultra vires.— ^rry of 


Windsor Corpn. v. McLeod, [1926] 2 
D. L. R. 97 ; [1926] S. C. R. 450 ; 57 
(). L. R. 15.— CAN. 

e (p. 435) i. .y— 

Plummer Wagon Co. v. Wii-son 
(1885), 3 Man. L. R. 68.~CAN. 

141 iii. .]— The tax 

under Succession Duty Act (B. C.), as 
applied to “ movables ** outside the 
province bolonginK to a person who 
died domiciled within the province, is 
a direot tax & intra vires. — He In- 
VEUARiTY Estate. [1924] 1 D. L. R. 
1020 ; 1 W. W. R. 901 ; 33 B. C. R. 
318.— CAN. 

141 iv. .] — Succession 

Duty Act, R. S. O., 1914 (c. 24):— 

Hdd : intra vires. — ^A.-G. for Ontario 
V. Baby, fl926] 3 D. L. R. 928 ; 59 
O. L. R. 181.— CAN. 

141 V. .] — Succession 

Duty Act, 1915, s. 10 (6) :— field ; 
intra vires. — R. v. Donegal (Mab- 
cunoNESS) (1923), 61 N. B. R. 309 ; 
11924] 2 D.L. R. 1191.— CAN. 

j i. Exemption from.] — Held: 

tho power & authority to raise revenue 
for Dominion purposes was specially 
given to tho Pailiamcnt of Canada, & 
any legislation passed by the Old 
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Province of Canada, denying tho right 
to lax or exempting any subjtjct in 
Ontario to pay such tax, coidd not 
be valid after the jiassing of B. N. A. 
Act, 18G7. — lIoLMSTKAi) V. Minister 
OF Customs & Excise, [1927] Exoh. 

C. R. 68.— CAN. 

1 (p. 436) i. .] — Hawkers & 

Pedlors Act, R. S. S., 1920 (c. 147), 
applies to a Jiawker pedler acting as 
such as the agent of a Dominion co., 
even though its letters patent give it 
the power to sell & make knowm its 
products t.hrough “ salesmen &: agents 
going from house to house & displaying 
samples,” etc., the licence fee imposed 
by the Act not being an indirect tax, & 
not being made so by the fact that an 
employer pays it for his agents. — R. 
(Sinclair) v. Gebhabdt. [1926] 2 

D. L. R. 950 ; [1926] 2 W. W. R. 235 ; 
45 Can. Crim. Cas. 321 ; 20 Sask. L. R. 
485.— CAN. 

n (p. 436) i. Of Dominion notes 

forming part of hank reserve — Valid .] — 
Windsor v. Commercial Bank op 
Windsor (1882), 3 R. & Q. 420 ; 3 
Cart. 377.— CAN. 

q (p. 437) i. .] — Ontario Insur- 
ance Act, 1924, 88. 168, 180:— field; 
intra vires. — lie Insitrance Contracts, 



VoL XVII.— Dependencies. Cases 142— 162a. 


142. Add. Annotations : — Consd. A.-G. for Mani- 
toba V. A.-G. for Canada, [1925] A. C. 6G1 ; 
Erie Beach Co., Ltd. v. A.-G. for Ontario 
(1929), 46 T. L. B. 811. Refd. Brassard v. 
Smith, [1925] A. C. 481. 

l42a. •] — ^Co retain shares in applt. 

CO., which was registered in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. By Ontario 
Succession Duty Act, s. 10 (2), “ No property 
in Ontario belonging to any deceased person 
at the time of his deatii . . . whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
transferred . . . until the dui>y, if any, is 
liaid, or security given thei'cfor, <& any corpora- 
tion or person allowing such property to be 
so transferred . . . contrary to this sub- 
seition shall be liable for such duty ” : - 
Held : on the death of tlie shareholder, as tlie 
co.’s share register was requii'ed by law to be 
kejii. in Ontario as tin; shan's could th(U*(4ore 
be effectively dealt with only in Ontario, the 
shares were situates in Ontario ^ subject to 
succession duty there, & that as there was no 
jirovision for reimbursement of tlie co. the 
statute did not impose indirect taxation As was 
not ultra vires of th(i Provincial LegLslature. — 
Erie Beach Co., Ltd. v. A.-G. for. Ontario 
(1929), 46 T. I.. B. 88, P. C. 

144. Add. Annotation: — Refd. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 5. 


145. Add. Annotations : — Refd. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. 0. 328 ; 
Caron v. R., [1924] A. C. 999 ; Toronto 
Electric Comrs. v. Snider, [1925] A. C. 396 ; 
A.-G. for Manitoba v. A.-G. for Canada, [1929 J 
A. C. 260. 

145a. Construction of legislation — ^Limitation 

to provincial Jurisdiction.] — A.-G. fob 
Ontario v . Reciprocal Insurers, No. 108a, 
ante. 

I 148. Add. Ayinotalion : — Refd. A.-G. for Manitolia 
r. A.-G. for Camida, 11929J A. 0. 260. 

150. Add. Annotations : — Refd, Nadan v. R. 
[1926] A. C. 482. Mentd. R. v. Lincolnshire 
JJ., Exp. Brett, [1926] 2 K. B. 192. 

153, Add. Annotation : — Refd. The Fagernes, 
[i927]P.311. 

154a. No power to confirm transfer of federal 

railway.] — B ourgoin v. Compagnie du 
ClIEMIN DE FeR DK MONTRJi:AL, OTTAWA, 
ET Occidental (1880), 5 Apj^. Cas. 381 ; 49 
L. J. P. C. 68 ; 42 L. T. 414, P. C. 

159. Add. Annotation : — Refd. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 328. 

161. Add. Citations : — [1924] A. C. 203 ; 93 

L. J. P. C. 33 ; 130 L. T. 227. 

162a. Legislation incidentally affecting.] — 

A.-G. FOB Ontario v. Reciprocal Insurers, 
No. 108a. ante. 


[1026] 2 D. L. 11. 204 ; 58 O. L. R. 
404.— CAN, 

q (p. 487) ii. .]~neU: the riKht 

to empower tlie impositioo of llciouso 
foes on insurance cos. was irUra vires . — 
Halifax City Oorpn. v. Western 
Assurance Co, (1885), 18 N. S. H. 
(6 K. & G.) 387.— CAN. 

q (p. 437) iii. .]~Hcld : Ordi- 

nance incorporating City of Calgary 
(No. 33 of 1893), s. 117 (41), was intra 
vires . — English v. O’Neill (1899), 4 
Terr. L. 11. 74.— CAN. 

146 iii a. .] — Leptnk v. 

Laurent (1891), 17 Q. L. It. 226. — 
CAN. 

146 xii. — — .] — Govt. Liquor 

Act, 1921 (c. 30), wliicli vests in a 
Board of Control the exclusive sale of 
intoxicating liquor within the province, 
is inira vires. — 11. v. Ferguson (B.C.), 
[1922] 2 W. W. 11. 473 ; 69 D. L. R. 
153 : 37 Can. Crim. Cas. 89.— CAN. 


146 xiii. .] — q^ic imposi- 
tion by Govt. Liquor Act, 1921 (c. 30), 
8. 55, of a tax upon any liquor not pm’- 
chased from a venaor at a govt, 
liquor store, is inira vires the provmcial 
legislature. — LrrrLE v. A.-G. for 
British Columbia (B.C.). [1922] 2 
W. W. R. 359 ; 65 D. L. R. 297 ; 37 
Can. Crim. Cos. 189 ; arfa., (iO D. L. R. 
335 ; 30 B. C. R. 343.-^CAN. 


146 xiv. .) — Saskatchewan 

Temperance Act, R. S. S., 1920 (c. 194), 
8 . 11 (2), requiring every brewer, dis- 
tiller, & liquor exporter to make 
oertAin returns to the Commission is 
iTUra vires the provmcial legislature, 
even In respect to a liquor export oo. 
incorporated by the Dominion Par- 
liament. — R. V, Regina Wine & 
Spirit, Ltd., R. v. I^rairie Drug Co.. 
Ltd., [1922] ] W. W. R. 195; 65 
D. L. R. 258 ; 36 Can. (him. Cas. 348 • 
16 Sask. L. R. 1 00.— CAN. 


146 XV. Sitspension of 

Cajiada Temperance A ct. j — Sheehan 
V. Shaw, [1928] 2 D. L. R. 468 ; 49 
Can. Crim. Cas. 357. — CAN. 


146 xvi. .y-Held: reading 

sect. 141 of Liquor Control Act 


(Ontario), 1 7 Geo. 5, c. 70, in connection 
with sect. 72 (1), the latter must bo 
njgardcd as lumtcMl to cases over which 
the Ontario Jjcgislature had juris- 
diction. & not as an aiitompt to invade 
the liekl of Donuniou Legislature. — 
B. V. llUDDTCK, [1928] 3 D. L. R. 208 ; 
49 (Jan. (Viiu. CJas. 323 ; 62 O. L. R. 
218. CAN. 

t (p. 438) i. .]-- 

Keefe v. McLennan (1876), 2 R. & 0. 
5 ; 2 Cart. 100.— CAN. 

c (p, 438). For “ ; Prohihition 

Act - Vonpsvalori/ provisions ” read 

‘ ‘ ( hmfiscatory provisions — / To - 

hibition Act.** 

c (p. 438) i. — Act of 1886 

(c. 3), s. 55.1 — Held: the right to 
impose forfeiture under the above 
sect, of an ofTcuder’s goods as purush- 
meut w'as wTthin the powers of the 
provincial legislature. — R. v. Gardner 
(1892), 25 N. S. K. (13 R. & G.) 48.— 
CAN. 

d (p. 438) i. Alberta Liquor 

CoiUroL Act. 1924 (c. 14).] — Held: 

sect. 113 (3) of the above Act was 
ultra vires . — R. v. Fokhan (Alta.), 
119271 1 W. W. R. 689 ; 48 Can. Crim. 
Cas. 86. —CAN. 

f (p. 438) i. Restrictions on 

export.]— ThQ requirements m Sa.s- 
katchew'un Terai>oranco Act, that ali 
warehouses in wliich liquor is kept for 
export be located in cities having a 
population of 10,000, is intra vires. — 
Canada Drugs, Ltd. v. A.-G. for 
Saskatchewan (Sask.), [1922] 2 

W. W. R. 1089 ; 67 D. L. R. 3 ; 38 
Gan. CJrim. Ca.s. 69 ; 15 Sask. L. R. 
506 ; varying. CO D. L. R. 815 ; 37 
Can. Crim. Cas. 367.^ — CAN. 

k (p. 438) i. Creation of criminal 

offences. ]— Saskatolie wan Temperancjo 
Act, R. S. S., 1920 (o. 194), s. 68 (2). 
as amended, is uifra vires the provincial 
legislature, m so far as it professes to 
sot up certain acts as a criminal offence, 
namely, the obstraction of tho 
“ officer ** mentioned in sect. 2 (7a) in 
the execution of bis duties under the 
Act. — R. (^Wilbur) r. Magee (Sask.), 
[1923] 3 W. W. R. 66.— CAN. 


k (p. 438) ii. Imposition <£• 

recovery of fines <£• pcnaliiec — Valid .] — 

R. V. Mc'Mtllan (1873), 2 Pug. 110; 
2 Cai-t. 489.— CAN. 

k (p. 438) iii. S. 1\ R. v. Ronan 
(1891), 23 N. S. R. 421.— CAN. 

k (p. 438) iv. Amendment of 

Temperance Act. 1884 (a. 18) — Validity.] 
— CooEY V. Bhome Municipality 
(1877), 2 Cart. 385.— CAN. 

tbli. Barristers — Provision autho- 
rising remuneration by share of pro- 
ceeds of actum.] — It IS ultra vires a 
provincial Icgiolature to alter the law 
I'olatmg to champerty, authorising 
barristers & solrs. within the province 
to eontract with clients for payrnont for 
I»rofessionaJ services by way of a sham 
of tho proceeds of actions in lieu of the 
usual costs. — Taylor v. Mackintosh, 
[1924] 3 D. L. 11. 926 ; 3 W. W. R. 
97 : 34 B. C. R. 56.— CAN. 

151 ii. S. P. Re CoNSTi'runoNAL 
Questions DE'rEiusnNATiON Act, Re 
Legal I^rofessions Act (B. C.), 
[1927] 4 D. L. R. 195; [1927] 2 

W. W. R. 808 ; 48 Can. Crim. Cas. 
278.— CAN. 

o (p. 439) i. .]— It Is 

not competent to the legislature of the 
Province of Alberta to enact legislation 
authorising the construction & opera- 
tion of railw ays in such a manner as to 
interfere with the physical structure 
or with the operation of railways 
subject to the jurisdiction of the Par- 
liarnout of Canada. — Re Alberta 
Railway Legislation (1913), 24 

W. L. R. 630 ; 4 W. W. R. 608 ; 48 

S. C. R. 9 ; 12 D. L. R. 150 ; 15 Can. 
Ry. Cas. 213.— CAN. 

o (p. 439) ii. Nova Scotia Rail- 

way Arrangement Act — Valid.]— Re 
Windsor & Annapolis Ry. (Jo. (1 883), 
4 R. & G. 312 ; 3 Curt. 387. — CAN. 

ii. ^ 1— Coal Mines 

Regulation Art, a. 4, as amended by 
Coal Mines Begulation Amendment 
Act, 1890, s. 1, provides that “no 
Chinaman shall bo employed In, or 
allowed to be for the purpose of employ- 



Caaes 164, 164a. 


English and Empibe Digest Supplement, 


164. Add. Annotation : — Dlstd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1925] 
A. 0. 384. 

164a. .] — Lord's Day Act (R. S, Can., 1906, 

c. 153) made it a punishable oUence to run 
or conduct Sunday excursions “ except as 
provided by ^y provincial Act or law now 
or hereafter in force/* An Act passed by 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
jirovincc. Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 


by 61 Viet. c. 33 (Dorn.) : the 
Manitoba statute of 1923 being merely 
ermissive, & not dealing with a matter 
rought within the criminal law, was com- 
petent to the provincial legislature under 
British North America Act, 1867 (c. 3), 
8. 92, beads 13, 16 ; &, that being so, the 
Act was a provincial Act “ now or hereafter 
m force ** within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1923 could be justified as Dominion 
legislation by delegation or reference. — 
Lord’s Day Alliance ov Canada v. A.-G. 
FOB Manitoba, [1925] A. C. 384 : 94 

L. J. P. C. 84 ; 132 L. T. 678 ; 41 T. L. K. 
225. P. C. 


ment. in, any mine to wbicli thiH Act 
applIcH, l)olow ground,” is within th(j 
coiihtitutional power of tlic j»rovincial 
I^eftlslatnro as beluf^ n rejrulatoii of 
Coal iVbnoH, in not nlUa nrvfi an an 
interference with the Hnhjoct of aliens. 
— 7iV Coal Minks |{K(UfL \ rioN A]\u:ni)- 
MK\T Act, 1 «*.)() (JH9(}), 5 13. C. JI. :30« , 

1 M. AI. CiLH. IIG. -CAN, 

3 (p. 440) i, Chvncjsc Rvuulation 

, 1884, s. 14— Ultra inres.l — li. v. 
(ioLU Comb, op Viotobia Dihi'kici' 
(188G), 1 B. G. It. pt. 2, 2«0.— CAN. 

164 V. .] -II rid : Lord'h J)u.y 

(Jnliiianeo, b. 13, waw iiUravircH. — Fai.lih 
V . Daltjiaskb (1912), 21 W. L. B. 171 ; 

2 W. W. 11. 3:32 ; 4 1). h. K. 705 : 4 
Alta. L. 11. 301.— CAN. 

165 Vi. — — .J — Kkuley r. 

London & IjAKe Kbik IJy. tS; Tu4Ns- 
roRTATio.N Co. (lOJ.'i), 28 O. L. H. 
600 ; 4 O. AV. N. J 234.— CAN. 

166 vii. RrHiricLioiiAi on sale oj 

shares .] — Sale of Sharea Act, 11. S. S. 
(1920), 8. 4, lu BO far as it pui*ports to 
apply t.o the sale of its own aliaros 
by a Dominion co., is ultra xnres the 
provincial leKislatiire. — L ukev & A.*G. 
FOB Saskatchewan v. Kuthenian 
FABMK liS Elf.vatob Co., Ltd., [1924] 

1 D. L. II. 70(3; [1924] S. C. R. 56; 
1 W. W. 11. 577.— CAN. 

166 viii. .] — Sale of Securi- 

tioH Act, 1923 (N. B.), k. 4, bo far as 
it purports to apply to sales of shanks 
of Dominion eos., is xdtra inres the 
provincial legiKlature. — K. v. Hf.ndkr- 
BON, Ex p. (juEEN (1924), 51 N. B. R. 
346.— CAN. 

166 ix. .] — Sale of Shares 

Act, 1924 (o. 175) (Man.), & Municipal 
& Public Utility Board Act, 1920 
( 0 . 33) (Man.), so far as they iiurport 
to apply to the sale of Its own shares 
by a Dominion co. : — Held : ultra 
vires. — Re Sale of Shares Act & 
Municipai. & Public Utility Board 
Act, [1927] 2 W. W. R. 480 ; 30 Mon. 
L. R. 683.— CAN. 

i (p. 442) i. .]—Held: 

tbo Dominion Parliament had power 
under B. N. A. Act, 1871, to enact 
Alberta Act, r. 17 with its protective 
provisions reHtricJting full Icfflslativo 

S ower as to education, notwithstanding 
lat those provisions are a modification 
' of B. N. A. Act, 1807, s. 93, & School 
Attendance Act does not violate any of 
the protective provtsioiiB jireservcd by 
Alberta Act, s. 17. — R. (Bbooka) v. 
UmER, [1923] 1 D. L. R. 304; 38 

Can. Grim. Cos. 207: 19 Alta. L. R. 12; 
1923] 1 W. W. R. 1.— CAN. 

q (p. 442) i. .] — A local 

legislature can fix the number of grand 
Jurors who Khali compose the panel, but 
not the number of grand Jurors nijcessary 
to And a good bill of indietmiuil . - it. v. 
Cox (1898), 31 N. vS. R. 311.-^ -CAN. 

a (p. 442) i. Rermineratum of 

judges.] — Having regal'd to B. N. A 
Act, 1807, SB. 92 (14), 90-101, the 
matters dealt with in Judges Act, 
R. 8. C. 1906, B. 34 are within the 


ftxelueivo authority of the provmeial 
legislatures m so far as •the judges of 
the provincial cts. are conceined. — 
Re Judges Act, [1923] 2 D. L. R. 004 ; 
52 O. L. R. 105.— CAN. 

a (p. 442) ii. Appointment of 

commissioner with judicial powers .) — 
McLean Gold Mines, Ltd. v. A.»G., 
[1923] 1 D. L. R. 10; 54 O. L. R. 
573.- CAN. 

a (p. 412) iii. Alteration of con- 

siitutwn of court.] — An amendmont 
altering tlie (luorum of the Gt. of 
Ai»peal, making it unnecessary for the 
judge ordmary to sit as a momher of 
the ct. ; — Held: infra mrr.‘?.--KTN(5 v. 
King (1904), 37 N. B. Jl. 204.~CAN. 

a (ji. 442) iv. Power to rcsinci 

hringing of action.]— A local legislatme 
can enact that no civil action for 
damages shall be brouglit against any 
particular iiorson or porsons, inc-luding 
luembers of the legislature. — Thomas 
V. IIaliburton (1893), 26 N. B. R. 55.— 
CAN. 

a (p. 442) V, Pay men to debt by 

instalmcfrUs.] — An Act authorising the 
making of a judge's order for such a 
payment : — Held : intra vires.- —Gould 
V. liTAN (1894), 26 N. 8. K. 401.— CAN. 

a (p. 412) Vi. Imprisonment of 

fraudulent ixidgnient. debtors — Valid .) — 
Ex p. Elus (1878), 1 r. & B. 693 ; 
2 Cart. 527.— CAN. 

t (p. 443) i. .1-38 Viet. 

c. 88 : — Held : not ultra rires as being 
an interference with trade & eoininercjc. 
—Exp. Faiubairn (1878), 18 N, B. R. 
(2 1’. & B.) 4.— CAN. 

t (p. 443) ii. .]' - Jonas v. 

GmUERT (1881), 5 S. C. R. 350.- CAN. 

t (p. 443) iii. S. P. Jonas v. Mar- 
shall (1880), 20 N. B. K. 01.— CAN. 

a (p. 443) i. .] — Fortier v. 

Lambe (1895), 25 S. C. R. 422.— CAN. 

a (p. 443) ii. Company 

incorporated abroad .] — Halifax City 

V. Jones (1896), 28 N. S, R. 452.— CAN. 

m (p. 443) 1. .]— Female 

Employment Act, R. S. S. 1920, c. 185, 
is supportable only as a police regula- 
tion & not imder the Legislature’s 
pow'or of making laws with respect to 
lioences. — Yee Clunu.City of Regina, 
11925] 4 D. L. R. 1015; [1925] 3 

W. W. R. 714.— CAN. 

n (p. 443) i. Vancemver Island 

Settlers Rights Act, 1904 — Infra vires.] 
— ^McGregor v. Esquimai.t & Nana- 
imo Rt. Co., [1907] a. C. 462.— 43AN, 

o (p. 443) i. .] — 

Canadian Pacific Ry. Co. v. Ottawa 
Fere Insurance Co. (1907), 39 S. O. R. 
406.— CAN. 

o (p. 443) ii. Works wholly 

unihin province.] — R. r. Mohr (1881), 
7 Q. L. R. 183 ; 2 Cart. 257.— CAN. 

00 (p. 443) i. Penalties for 

fraudulent conveyances .] — Stat. 13 Ellz. 
c. 5, 8. 3, is not inforoe in Alberta. 1 3 
1 4 Goo. V, o. 6 (Alta.), s. 46, doclaringthis 
stat. to have been in force, could not 
have the effect of introducing s. 3. 
The Federal Parliament having made 


the commission of fraudulent acts n 
crime, the subject-matter is onmlnal 
law & beyond the oompotenco of the 
provincial legislature. — Connors v. 
Egli, [1924 j 2 D. L. K. 69 ; 1 W. W. R. 

1 050 20 AJta L. R. 205.— CAN. 

cc (p. 443) ii. Collection of freight 

tC* wharfage rf* warehouse charges — 
Ultra wres.]— E aspern Deveixipment 
C o. r. McKay (1888). 20 N. IS. R. (8 
11. & G.) 325.— CAN. 

dd (p. 443) i. — .]- Produce 

Marketing Act, 1920 27, c;. 54 (Jl. C.), 
IS mtra mrcs. Assuming that Criminal 
('ode, s. 498, is uiira vires, there is no 
real eoiifiict between it it said Act. — 
K. V. Chung Chuck. 11928] 4 D. L. R. 
0u9 ; [1928] 3 \V. R. R. 129 ; 50 Can. 
Criiu. Cas. 235.— CAN. 

dd (p. 443) ii. — .]— Produce 

Marketing Act, J 920-27, c. 54, with its 
amendments, is intra vires in so fai* as 
it applies to “ marketing ” within the 
province, cV it is not necessary to read 
it as iiit-endcd to opera txi extra. - 
provmoially. — R. v. Wong Kit, [1928] 

3 W. W. R. 401 ; 50 <3euL Crim. Cas. 
257.— CAN. 

dd (p. 443) iii. .]— A pro- 

vineial Legislatiiro has power to pro- 
hibit the carrying on of a particular 
business within the province os well as 
the power to jirohibit certain persons 
from carrying it on within the province : 
& it maj' autliorise a municipal c-onncil 
to pass bye-laws imposing such pro- 
hibitions wdthm the. mmiieipulity. 
Mi(!Ah r. A.-G. FOR .Sahkatchewan, 
11928] 3 W. W. R. 523.- CAN. 

d (p. 444) i. .] — ^Muknb v. 

Morrison (1882), 1 B. C. R. pt. 2. 
120.— CAN. 

p (p. 444) i. No jiotrer to limit juris- 
dictum, of courts.] — The rights of tlie 
ctb. to fiuKJtion cannot bo taken away 
by a Canadian Legislature. — Micas v. 
A.-G. FOR yASKATOHKW'AN, [1928] 3 
W. W. R. 523.- CAN. 

aa (p. 444) i. Power to authorise 
erection of booms.) — McMillan v. 
Southwest Boom Co. (1878), 17 

N. B. R. (1 P. & B.) 715 ; 2 Cart. 542.-- 

CAN. 

eg (p. 444) i. Jurisdiction — 

Power to define.) — The power given to 
provincial Govts, to legislate regarding 
the constitution, maintonanoe, &; 
organisation of provincial cts. includes 
the power to define the jurisdiction of 
such ote. territorially as well as in other 
respects, & also to define the juris- 
diction of the judges who constitute 
such acts . — Re County Courts of 
British Columbia (1892), 21 S. C. R. 
440 ; 5 Cart. 490.— CAN. 

1 (p. 445) i, No power to 

alter or amend.] — Held : Revised 
Statutes (3rd series), c. 16^ being part 
of tho criminal law of Canada, the 
legislature of Nova Scotia had no 
power to alter or amend any of its 
provisions. — R. v. Haufax Elbotrio 
Tramway Co. (1898), 30 N. S. R. 499. 
—CAN. 
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168. Add. Annotations : — Apld. A.-G. for Manitoba 
V. A.-G. for Canada, 1 1929J A. C. 260. Held. 
A.-G. for Ontario v. I^eciprocal Insurers, 
(1921J A. C. 328 ; (.^anon v. K., [1024J A. C. 
999. 

170a. Legislation Incidentally affecting.] — 

A.-G. POE Ontabio V . Reciprocal Insurers, 
No. 108a, ante. 

176a. Protection of denominational schools - 

Meaning of Protestant.]— The Quebee 
Jaturo in 1903 passed an Act, 3 Edw. 7, c. 16, 
which provided that persons pi*ofessing th(‘ 
.lowisli I'eligion should, for school pur])oses, 
bo treated as Protestants have the same 
rights & privileges ; that their children should 
liave the same right of education as Pro- 
t estant cliildi’en ; & that school taxes i)aid 
by them should go to tlie support of the 
Protestant schools. Linder statutes of bower 
Canada consolidated in 1861 by 21 Viet., 
c. lo, thor(i wei (‘ outside the eities of Qu(‘bt;e 
iV Montreal (the rural a.i‘ea) eominou seliools 
^ dissentient s(;hools, &. within ihos(i eities 
Homan t^atholie si^pajute seliotds fh'otiestant 
separato^ schools. Eritish North America 
Act, 1867, by s. 93, conferred on ProvineJal 
Legifllatui'cs exclusive power to make laws 
in relation to education, but, by proviso 1, 
jircscrvcd ‘‘ any right or privilege with respect 
to denominational sc^hools which any (dass 
<^>f })crsons had by law,” ^ by proviso 2 
enacted that privileges conferred by law on 
separate Roman (Catholic schools in Upper 
Canada should be extended to dissentient 
schools of Roman Catholics <,V Protestants in 
Quebec: — Held: (1) the word “Protestant” 
in the statutes consolidated in 1861 could not 
be construed as “ non-Cailiolic,” & so as 
iniduding Jews ; & llie Protestant com- 

niunity, though divided ior certain purposes 
into denominations, was itself a denomination 
^ capable of being rcga.r(led as “a class of 
persons” within British North America Act, 
1807 (c. 3), s. 93 (1) ; (2) having regard to 
the i)rovisions of the Act of 1861 as to man- 
agement & control, the dissentient schools in 
the I'ural area, the separate schools in the 
two cities, had rights & privileges within 
sect. 93, pi'oviso 1, but that tlui comtm)n 
schools in the rural area had not, as altliougli 
each school might in fact be controlled by 
persons of the faith t>f the majority, that was 
not a right or privilege which “ a class of 
persons had by law ” ; (3) the Act of 1861 
impliedly reserved the rig! it of attendance 
at dissentient schools in tlie rural area to 
cliildren of the i'eligion of tlie dissentients ; 
in any case sect. 93, proviso 2, of the Act 
of 1867 had that effect ; (4) the provisions 
as to the management & control of separates 
schools in the two cities gave thcjm a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 


of ii divergent faith ; (5) 3 Edw. 7, c. 16 
(Qu<‘b(‘c), although otherwise infra vires, was 
ultra vires so ffu- as it would enable persons 
professing the Jewish rehgion to be appointed 
to the Protestant. Board of School Comrs. in 
the cities of Quebec or Montreal or on any 
l*n)t estant Board of Examiners, or take part 

I witii Protestants in the establishment of a 
diss(*ntieut school outside those cities, & 
['xcept. so far as it would confer the right of 
atU‘iidance at dissentient schools outisdt* 
those cities upon persons of religious faith 
different from that of the dissentient 
minority ; ((>) it would be possible to fram<; 
legislation for estabhshing separate schools 
for non-tUiristians without infringing tht‘ 
rights of tile- two Christian communities, Ac 
that legislation so limited would be valid. — 
lIjRscH V. Montreal Hrotestant Sciiooi. 
(hMRS., [1928 I A. C^. 260 ; 97 L. J. P. 0. 40 ; 
138 L, T, 6.70 ; 41 T. E. R. 2S7 ; 72 Sol. Jo. 
137, P. 0. 

Annotntimi : (Jcncralltj, Refd. Koniau CJutliolK Soparato 

School Trust c(^H r. il., 111)28] ,\, C. .tOJi. 

177a. Separate schools Roman Catholic 

separate schools — Courses of study & grades 
of education in — Right to share In legislative 
grants.] — Roman Catholic Separate 

ScHooi. Trustees v. R„ [1928] A. C, 363 ; 
97 L. J. P. O. 69 ; 139 L. T. 493 ; 44T. L. R. 
611, P. O. 

177b. — — Act affecting Protestant or Roman 
Catholic minority — ^Appeal to Governor- 

General in Council.] — Brophy v. A.-G. of 
Manitoba, [1895] A. 0. 202 ; 64 L. J. P. C. 
70 ; 72 L. T. 163 ; 11 T. L. R. 198 ; 11 R. 
385, P. C. 

Amtotaiions : — Consd. Hirach v. Protestant School Comrs. of 
Montreal, [1928] A. C. 200 ; Homan Catholic Separate 
School Trustees r. H.. 11928] A. C. 363. Refd. Edwards v. 
A. -U. tor Canada (1929), 46 T. L. IL. 4. 

177c. .] — Roman Catholic 

Separate School Trustees v. R., [1928] 
A. 0. 363 ; 97 L. J. P. C. 69 ; 139 L. T. 493 ; 
44 T. L. R. 611, P. C. 

177d. Building & public health — Application to 
denominational schools.] — British North 

America Act, 1867 (c. 3), s. 93, docs not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from applying to denomina- 
tional schools. — T oronto Corpn. v. Roman 
Catholic Separate Schools Trustees, 
[1926] A. C. 81 ; 95 L. J. P. C. 12 ; 133 L. T. 
779 ; 41 T. L. R. 6.58, P. C. 

178. Add. Anyiotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

178a. Property & civU rights— Ultimate Heir Act, 
R. S. A., 1922 (c. 144)— Ultra vlres.l A.-G. 
FOR Alberta v. A.-G. for Canada, No. 98a, 
ante. 


m (p. 445) i. rvhai are-- 

Act to prevent fraud against ch 
Awtonea.]— R. v. Wason (1890), 
A. R. 221 ; 4 C^. 578. — CAN. 

m m. 445) ii. Not 

respecting appeals on proseevtiona 
enforce penaltiea & punish offer 
under provincial R. v. Waf 

(1890), 17 A. R. 221 ; 4 Cart. 578 
CAN. 

a (p. 445) 1. Powers of medi 

^unctl.} — Medical l^rofession A 
R. S. S., 1920 ( 0 . 135), 8. 40, is : 


ultra vires on the iri'ound that j 
infringes on the powers of the Qovemoi 
General imdcr B. N. A, Act, 3 861 
8. 9G.— Hunt v. Collkqp. of Ph\ 
SICIANS & SuIUJEONS OF SaHKATCHE 
WAN. [1925] 4 D. L. 11. 834 ; [1925 
3 W. W. K. 758. CAN. 

d (p. 445) i. .1 -A provlneia 

enactment altering the Jaw relating t 
champerty, by authuriKhigaolrs. withi] 
the province to contract with riient 
for payment for professional service 
by way of a share of the proceeds o 

RQQ 


actions in licju of the usual costs, is 
an Invasion of the legislative domain 
of the Doiniiiioii Parliainent relative 
to criminal law — '^I’avlok v. Mackin- 
tosh, [1924] 3 1). L. K. 9‘-i6 ; 3 

W. W. K 97 ; 31 B. C. H. 56.— CAN. 

178ai. 7 Vo/)r» Ifjci' nnlnuhtH — Closing 
disorderlg kousi.] 10 Geo. V., c. 81 
(Q.). aullioriHiug a judge to order 
the closing of a disorderly house, is 
intra vires the juovincial legislature, as 
it deals with matter of property & 
civil rights by providing for the sup- 
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179a, Trade disputes.] — Industrial Disputes In- 
vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a large 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement ; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After a reference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties : — Held : the Act ^as 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. .8) ; it clearly was in relation to 
Iiroperty & civil rights in the provinces, a 
subject reserved to the iirovincial legislatures 
by sect. 92 (13), & Wi\s not within any of the 
overriding powers of the Dominion Legis- 
lature specifically set out in sect. 91 ; the 
Act could not be justified under the general 
power in sect. 91 IjO make laws ** for the 
peace, order, & good government of Canada,” 
as it was not established that there existed 
in the matter any emergency which put the 


national life of Canada in anticipated peril. — 
Toronto Electric Comrs. v. Snider, [1025] 
A. C. 396 ; 94 L. J. P. C. 116 ; 132 L. T, 
738 ; 41 T. L. R. 238 ; 69"Sol. Jo. 326, P. C. 

181a. Appointment of Judges.] — Judicature Act, 
1924, of Ontario, s. 2 (2 — 6), & s. 4 (1) & (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., & also 
to designate, that is to say to appoint, ceit^n 
judges to hold the offices of Chief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 
Act, 1807 (c. 3), s. 96, under which the 
powers of appointment referred to are given 
to the Governor-General of Canada. Sect. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection. — ^A.-G. 
FOR Ontario v. A.-G. for Canada, [1925] 
A. C. 750 ; 94 L. J. P. C. 132 ; 133 L. T. 
434, P. C. 


prcHaion of u nuiHaiice & not with 
criminal law by aiming at tlio punish- 
ment of a crime. — Brdaud v. Dawson 
& A.-G. run Qukhkc, 4 D. h. IL 

21)3 ; 111123] S. C. R. G81 ; 3 W. W. R. 
412.— CAN. 

sb. Labour in industrial under- 
iahuiys.] — Tli(‘ maltei of labour in 
uidubt ruil undertakiuj?y ni Canada is 
jinniariJy uithin the eonipehaice of 
provincial legrislatnrcs, but Parhaincnt 
can leu:islatc as to labour in territories 
not yet oiwuiiscd into, or forming: 
part of, a pioviiice, as ti> labour ot 
servants of tlu' Dominion, if those are 
within the scope of t,Iie draft con- 
vention adopted by the International 
Lahour CJonferonec* of th(* Jjeapuo of 
Nations in Treaty of 

VKRMAILLKS, Itc IJOiruS of JiMlOUK, 
|lH2r»3 3 D. li. K. liU; 119251 S. C. R. 
50.').— CAN. 

sk. Marriaqe ] — Mariiasrc Act, R.S.O., 
1914 (e. 148), Hs. 15 & 3(5, as amended 
by Mai ridge Law Amend riienl Act, 1919 
(c. 35), hs. 2 & 4, arc within th(^ powers 
of the provincial hjgislatiirc. — Stewart 
V. Stewart, 11925] 1 D. L. R. 1 ; 56 
O. L. It. 57.— CAN. 

sm. .] — Marriage Act, R. S. ()., 

1914 (c. 148), & its amendments, are 
inlra vires the provincial legLslatiin*, 
in so far as they provide for dissolution 
or nullity of a marriage. — DoYUi: v. 
Dkady, 11925] 3 D. L. R. 317 ; 57 
O. L. R. 44.— CAN. 

sn. — — Jffeeliny status of hushaud 
d’ wife.] - A provincial htat-uh* w'hich 
puriiorts t/O give a married wauiian the 
right to sue her hushaud in tort is 
iittra vires oii the ground that it alters 
tlu' common Ja\v st.atus of hushaud & 
wife, a subject wiiieh midiT the Lirm 

marriage is assigned exclusivity 
to the Dominion Parliament.. — H ill v. 
HI1.L, [1928] 4 D. L. R. 161 ; [1928] 
3 W. W . R. 673.— CAN. 

so. Consent of parents .] — 

Mahquardt V. Uokr, [1929] 1 D. L. R. 
206.— CAN. 

sp. Wide Tire Act, 1889 (c. 22)— 
Zntra vires.] — R. v. Howe, MoNetl v. 
Howe (1890), 2 li. C. R. 36.- CAN. 

sq. Habeas corpus.] — The iiroviiicial 
statute known as “ An Act Respecting 
Habeas Corpus,** R. S. P. Q. 1925, 
c. 167, Is intra vires, & has general 


application to all judgments, iiTe- 
speetiv(‘ of the c-auso of detention. — 
Hx p. k'oNO, p. YoP, Ex p. Chali- 
FOUX. [19291 1 D. L. IL 223 ; 50 Can. 
(Yim. Cas. 213; .s?/5 imm. Moquin t\ 
PoNO, Q. R. 41 K. JL 476.— CAN. 

PART II. SECT. 3, SUB-SECT. 4.— 

A. (0). 

s i. .]—Iicld: 37 

Vict. c. 32, w’ds ttltra vires. — Severn 
V. R. (1878), 2 S. C. R. 70; 1 Cart. 
414.— CAN. 

a i. Lie/uor Act, 1902, s. 2.] — 

Held : although miusual, it, was well 
witlim the powem of the legislature. — 
R. v. Warsh (1903), 23 C. L. T. 186 ; 

5 O. L. R. 527 ; 2 O. W. R. 222 ; 3 
O. W. R. 31.— CAN. 

b i. — - It ’ight to apjtcal to Supreme 
Court of Canada — Restrictions (rn — 
Ultra inres .] — Clarkson v. Ryan 
( 1890), 17 S. C. K. 251 ; 4 Cart. 439.— 
CAN. 

d i. Retting Information Act, 

1923 (c. 6) — Vttravirco.]—U. v. Light 
MAN (1923), 42 Can. Grim. Cas. 1; 
54 O. L. R. 502.— CAN. 

1 i. Suxeesston Duties Act, 1914 

(c. 10) — Valid.] — Barthe t?. Suarpleb 
(1918), Q. R. 55 S. C. 301.- -CAN. 

PART II. SECT. 3, SUB-SECT. 4.— 

B. (a). 

o (p. 447) i. .1 — Customs Tariff 

(Industries Preservation) Act, 1921- 
1922, deals only with the Imposition of 
taxation, & does not infringe the first 
yiaragraph of sect. 55 of the Constitu- 
tion. Customs Tariff (Industries Pi-c- 
servation) Act, 1921-1922, b. 8, deals 
w’lth duties of customs only, & does not 
infringe the second paragrraph of 
sect. 55 of the Constitution. The tax 
imposed by sect. 8 is imposed by the 
Commonwealth Parliainont, & is not 
an infnngement of sect. 90 of the 
Constitution. — N oti' Brothers & Co., 
Ltd. V. Barklkt (1925), 36 C. L. R. 
20 ; 31 Argus L. R. 256. — AUS. 

o (p. 447) ii. .] — Held: neither 

Income Tax Assessment Act, 1922- 
1924, nor Income Tax Assessment 
Act, 1922-1925, nor either of Income 
Tax Acts which incorporated those 
Assessment Acts, was obnoxious to 
any of the provisions of sect. 55 of the 
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Constl tutiou. — Federal Taxati on 
CoMR. V. Munro, British Imperial 
Oil Co., T/td. v. Federal Taxation 
Comb. (1926), 38 C. L. R. 153.— AUS. 

o (p. 447) iii. .] -Held : War- 

time l^roflts Tax Asscssmont Act, 

1917- 1918, B. 14 (5). was not obnoxious 
to sect. 55 of the Constitution. — 
I’EDEHAL Taxation Comr. v. Hipb- 
LEYR, LTD. (1926), 38 O. L. R. 219.— 
AUS. 

e (p. 447) i. Commonweullh 

Shipping Act, 1923 — ValidityA — Com- 
monwealth & A.-G. FOR Common- 
wealth v. Australian (Common- 
wealth Shipping Board (1927), 39 
O. L. R. 1 ; [1927] Argus L. R. GL- 
AUS. 

h (p. 447) i. .]--Judiciary Act, 

1903-1920, s. 39 (2) (a) [as interpreted 
lu No. 605 i, post], is a valid exercise of 
the power conferred by sect. 77 (iii.) 
of the Constitution. — LiMERicii S.S. 
Co. v. Commonwealth of Aubtualia 
(1924), 25 S. R. N. S. W. 293; 35 

C. L. R. 69 ; 31 Argus L. R. 153.— 
AUS. 

h (p. 447) ii. S. P. The Common- 

WliALTH V. KREGLINQER & FERNAU, 
Ltd. & Bardsley (1926), 37 C. L R. 
393 ; [1926] V. L. R. 331 ; [1926] 

Argus L. R. 161.— AUS. 

o (p. 448) i. Election for Senate.] 

— Held : Commonwealth Electoral Act, 

1918- 1925, B. 128a (12), was a valid 
exorcise of the power conferred by 
sect. 9 of the Constitution upon the 
Coimnonwoalth Parliament to make 
law’s “ prescribing the method of 
choosing senators.** — Judd v. McKbon 
(1926), 38 C. L. R. 380.— AUS. 

St. Removal of proceedings to High 
Court.] — Judiciary Act, 1903-1920, 

B. 40, is a valid exorcise of the powers 
conferred by sects. 76 & 77 of the 
Constitution. — 12c Yates, Exp. Wai^h. 
Re Yates, Ex p. Johnson (1925), 37 

C. L. R. 30 ; [1926] Argus L. R. 46. — 
AUS. 

sv. .] — Judiciary Act, 1903- 

1920, 8. 40a, is a valid exorcise of the 
power conferred by sects. 77 (Ii) & 61 
Cxxxix) of the Constitution. — P irrie 
r. MoFarlanb (1925), 36 O. L. R. 170. 
—AUS. 

•w. Trading hy Commonwealth — 



Vol. XVn. — Dependencies. Cases 184a>~208. 


184<a. Power to compel British company to 

deduct income tax from dividends on shares 
situate in England.] — Pltfs., a British co., 
held shares in deft, co., which was a British 
CO., but which had its head office & board of 
directors in Australia, though it had a London 
committee for registering transfers of shares 
& issuing certificates. Deft. co. having 
declared a dividend, the Australian income 
tax authorities, acting under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 
due to pltf. CO. In an action claiming the 
amount so deducted : — Held : the debt 
created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 
on pltf. co. in respect of such debt, & the 
action succeeded. — London & South Ameri- 
can Investment Trust, Ltd. v. British To- 
bacco Co. (Australia), Ltd., [1927J 1 Ch. 107; 
00 L. J. Ch. 68; 70 Sol. Jo. 1024; sub nom. 
Pass v, British Tobacco Co. (Australia), 
Ltd. (1926), 42 T. L. K. 771. 

199. Add. Annotaiion : — Refd. Bhagchand Dag- 


dusa Grujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. K. 617. 

200a. Appointment — What constitutes.] — A.-G. 
FOR Ontario v. A.-G. for Canada, No. 181a, 
ante. 

200b. Rights of existing Judge — On constitu- 

tion of new court.] — Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed. Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled. — Sco'TT 
V. A.-G. FOR Canada (1923), 40 T. L. II. 6, 
P. C. 

I 201. Add. Annotaiion : — Mentd. Re Letters Patent 
No. 139,207 ; Re Carbonit Akt., [1924] 2 
Ch. 53. 

208. Add. Annoiatioii : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


Throuuh agciita — War PrccaatLons 
(Wool) Hegulaiions.] — During: the war 
& after the making of the above regu- 
lations, the Executive Govt, of the 
Commonwealth entered into agree- 
ments with a oo., engaged in the manu- 
facture & sale of wool tops. Each of 
these agreements was either an agree- 
ment to give consent to a sale of wool 
tops by the co. in return for a share 
of the prolits, called by the parties a 
“licence fee,” or an agixwimeut that the 
business of manufa(!turing wool tops 
should be carried on by the co. as agent 
in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these agreements : — Held : 
apart from any authority conferred by 
an Act of Parliament of the Common- 
wealth or by regulations thereunder, 
the Executive Govt, had no power to 
make or ratify any of the agreements. 
— Commonwealth & Central Wool 
C oMMrrrEK v. Colonial Co.miuno, 
Spinning & Weaving Co., lyrn, (11)22), 
31 C. L. R. 421.— AUS. 

sy. J*ou'cr to confer jndirud powers.] 
— The powers wliu;h Income Tax 
Assessment Act, 1922-1923, by ss. 44, 
r>() & f)!. purports to confer upon a 
Board of Apjieul created under the 
Act are part of the judicial power of 
the (Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in the High Ct. or a federal ct., 
& a Board of Appeal not being such a 
ct., the conferring of those powers is 
ultra vires the Commonwealth Parlia- 
ment. — Buitihh Imtektal Oil Co,, 
Ltd. V. Fedicral Comr. of Taxation 
(1925), 35 C. L. K. 422 ; 31 Argus L. R. 
129.— AUS. 

sz. Power to give appellate jurisdic- 
tion to Utah Court — Appeal from non- 
federal court.] — The Commonwealth 
I^arliauient may confer upon the High 
(^t. jurisdiction to entert-ain an appeal 
from a ct. established by the Parlia- 
ment m a torritorv. notwithstanding 
that the ct. HO established is not a 
federal ct. within sect. 71 of the Con- 
stitution : & jurisdiction to entertain 
an appeal from the Supreme Ct. of the 
Northern Territory is lawfullv con- 
ferred upon the High Ct. by Supi*enio 
Ct. Ordinance, 1911-1922, s. 21, & 
Northern Territory (Administration) 
Act, 1910, B. 13. — Porter v. R., Ex p. 
Chin Man Yee (1920), 37 C. L. R. 433. 
— AUS. 

sa. Discovery — Against State.] — Judi- 
clarv Act, 1903—1920, s. (>4, in so far as 
it gives pltf., resident of one State, in 
an action against another State, the 
right to obtain discovery of documents 


from, to administer mleiTogat.orieH 
to, defts., lb within th<’ legislative 
power of tho Commonwealth J*aiiia- 
ment. —Griffin v. Soxmi Australia 
State) (1924), 35 C. L.*R. 200 ; 31 
Argus L. K. 81. — AUS. 

sb. Immigration.] — Immigration Act, 
1901-1925, s. 8aa. is a valid exercise of 
the power conferred by sort. 51 (xxvii) 
of the Constitution. — Re Yateh, Ex p. 
Wad^h, lie Yattis, Ex p. Johnson 
(1925), 37 C. L. R. 30 ; 11920] Argus 
L. R. 40.— AUS. 

sc. .1 — Immigration Art, 1901- 

1925, s. 5 (3) (.3 a) (3b) . Held : valid. 

Williamson v . Ah On (1927), 39 
C. li. R. 95 ; tl927J Argus L. R. 13.— 

AUS. 

sd. Power to grant financial aid to 
States.] —UeM : Fedcu-al Aul Roails 
Acts, J920. was a valid exercise of the 
power conferred upon tho Common- 
wealth I'arliamont by sect. 90 of the 
Constitution, to grant financial assist- 
ance) to any State on such terms &, 
couditions as tho 1 Parliament might 
tliink fit. — State of Viutorta v . 
Commonwealth (1920), 38 C. L. R. 
399.— AUS. 

se. lianJcrnptcg — State Acts not 
'affected as to nuiiUrs not dealt untJt in 
(Commonwealth Art — Or as to pending 
proceedings.] — R< IPatcmonh (1928), 28 
S. R. N. S. W. 575 ; 4 5 N. S. AV. W. N. 
158.— AUS. 

PART II. SECT. 3, SUB-SECT. 4.— 
B. (b). 

Povjer to tmposc customs > 

excise duiie^s.] — Held : Taxation (Motor 
Spirit Vendors) Act. 1925 (S. A.), was 
invalid. — Commonwealth & Common- 
wealth Oil Refineries, Ltd. v. 
State of South AuaiTtALiA, Ltd. 
(1920), 38 C. L. H. 408, [1927] Argus 
L. R. 40.— AUS. 

r ii. .] — Held : Finance 

(Newspapers Taxation) Act, 1920 
(N. S. W.), & Finance (Taxation 
Management) Act, 1920 (N. S. W.), 
88. 2, 3, 5. 0 ifc 7, wort^ invalid. — Fair- 
fax (John) & Son, Ltd, & Smith’s 
NEW spArERS, Ltd. v. New Soirrii 
Wales State (1927), 39 C. L. R. 139 ; 
[1927] Argus L. R. 87.- AUS. 

t i. .1- Jaaikh V. 3’ HE Stvi'e of 

South Australia (1927), 10 C. L. R. 1. 
-AUS. 

sf. Power to alter Federal award .] — 
When an award has been made by tho 
Commonwealth Ct. of Conciliation .& 
Arbn. pursuant to Commonwealth 
Conciliation & Arbn. Act. 1904-1921, 


the Parliament of a State cannot alter 
the terms of the award, or confer or 
Impose on the parties to it rights or 
obligations whicli are inconsistent with 
such terms. — C l VDE Engineering Co , 
Ltd. v. CownuRN, Meiuters, Lti>. & 
LeVI-IR liROTHERfl, JjTD. V. IPiOKAKD 
(1920). 37 C. L. K. 400 ; [1920] Argus 
L. R. 214.— AUS. 

PART II. SECT. 3, SUB-SECT. 4.— C. 

sj. Samoa Act, 1921 — Valid.] — 
TaGVLOV V. InHUEOTOU OF POLlOE, 
FUATAGA INHI’ECTOR OF IPOLICE, 
[1927] N. Z. L. R. 883.--N. Z. 

PART II. SECT. 3, SUB-SECT. 4.— D. 

h i. Distribution of divi- 

dends .] — Tho tax imposed upon 
financial cos. by Transvaal Proviurial 
Ordinance 8 of 1923, s. 3, of one 
shilling for each pound of dividend 
diKtribulcd afli'r a ci'rtaiu date, is a 
direct tax itilra vires the I’rovmcial 
Council under South Africa Act, 
H. 85 (1). — Johan NESRUitG Consoli- 
dated iNVFSTMENT (F)., LTD. V. 
Transvaal I’kovincial Administra- 
tion, [1925] App. D. 477.— S. AF. 

h ii. Receipt of premiinns.] 

~ The tax imposed by Tax Onlinance 
of 1923 (Transvaal) upon insurance 
cos., on premiums received, is a direct 
tax intra vires tiio I’rovincial Council 
under South Africa Act, s. 85 (1). — 
Inland Revenue Comr. v. Royal 
Exchange Assurance Co., [1925] App. 
D. 223.— S. AF. 

h iii. Control of trading licences.] 

— Held : Transvaal IProvineial Ordi- 
nance 12 of 192C was ultra vires the 
i*rovlncial Council. — R eloomai, v. Re- 
ceiver OF Revenue, [1927] App. D. 
401.— S. AF. 

k i. Proclamation of local areas. ] 

— Natal Provincial Ordmance 7 of 
1923, which confere on tho Admimstra- 
tor power to proclaim local areas &. 
provides for the election of committees 
to function therein, such committees 
being established with the sole object 
of carrying out Public Health Act 30 
of 1919, & not of creating any form of 
local eelf-guvernmcrit, is ultra vires the 
Provisional Council under South Africa 
Act, 8. 85 (6).— IsirTN(;o Health Ca)M- 
Mrn’EF. v. Jadwat, [1920] App. D. 113. 
— S. AF. 

k ii. Municipal franchise .] — 

Ord. 19, 1924, s. 13 (1) : — Held: mtra 
vires. — ^Ahicailvm v. Durban Coufn. 
(1926), 47 N. L. K. 350.— S. AF. 

k ill. Enrolment of burgesses .] — 

Held: Natal Ordinance 19 of 1924, 
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Cases 234a— 283a. English and Empire Digest Supplement, 


234a. Court of civil Judge of Secunderabad — 
Limitation of action.] — Applt. sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
Hyderabad, in which the civil judge’s ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. Limitations, but, 


in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. Jud^ent of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad. — Rai Bahaduu 
Bansilal Abirchand V. Qhulan Mahbub 
Khan (1926), 42 T. L. R. 6, P. O. 


Part III. — Laws of the Colonies. 


288a. Rule of English law as to parliamentary 
control of revenue — Application in New 
Zealand.] — It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, tliat no money can be taken 
out of the Ooiisolidaied Fund into which the 
revenues of Uk* State have been paid, except 
under a distinct authorisation by Parliament 
itself ; a ])ayment mad(‘ without that 
authority is illegal & ultra vires, & the money, 
if it can be traced, can be recovered by the 
Govt. 

An agreement made in 1913 proyided 


{inter alia) that the Minister of Railways o 
New Zealand, representing the Crown, should 
pay to applts. £7,500 when applts. granted a 
lease to B. & Co. The making of the agree- 
ment had been autborised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the ag^i’eement. 
Owing to an alteration in the scheme to 
which the a^eement related, the Minister 
did not require applts. to grant the lease, & 
it was not granted. Nevertheless the £7,500 


fl. 13 (1), waH intra vires the J^rovinijlal 
Couijcil. — A buahatm u. Huuban Ooupn., 
11927] App. D. 441.— S. AF. 

■k. Hhodesia — Taxation of non-resi- 
dents carrying on business within 
territory .] — Under the power conferred 
upon the legislature of Southern 
Hhodesia by the Order in Council of 
1898, B. 35, it is intra vires for that 
Icgislaturo to levy a tax upon income 
accruing to a non-rcBideut from a 
Bouroo not within the territory, wheio 
such non-resident carries on business 
within the territory. — Hhodesia Rys. 
V . CoMR. OF Taxes, [192.5] App. D. 
438.— S. AF. 

b1. Transkeian Territories — Im- 
migration of Asialics.] — Held : I*ro- 
clamatlon 264 of 1904 was ultra vires. — 
ll. V. Barmania, [1927] App. D. 537.— 

S. AF. 

PART II. SECT. 3, SUB-SECT. 4.— E. 

sm. Crown grants.] — Crown Grants 
Act, XV. of 1895, which enacts that 
grants by the Crown of estates unknown 
to the law are not invalid, is not ultra 
inres tho Indian legislature. — S ecre- 
tary OF State for India v. ItAjA 
Pautmasauathy Ai’PA Hao (1926), 

I. L. P. 49 Mad. 349.— IND. 

sp. Taxation.] — Held : Income Tax 
Act, s. 67, was not ultra mres . — Dr. 
R. N. Stnoha V. Secretary of State 
FOR India in Council (1927), I. L. R, 

5 Ran. 82.5.— IND. 

8Q. Acts of local Legislatures — Extent 
of operaiion.] — The United ITovinoes 
Ct. of Wards, like the Acjts of many 
other local Lt'glslatures dealing with 
the local Ct. of Words, has no effect 
beyond the jurisdiction of its own 
Legislature. Civil Procedure Code 
(Act V. of 1908) gives a local Act 
local validity & special procedure 
validity in its own sphere. No local 
Legislature can prescribe prociedure for 
any ot. beyond its territorial juris- 
diction, & any Act passed by a local 
Loglslature for its own ctii. cannot be 
enioroed beyond those teriilories. 
CHIHAT'I’OO LaL MIHHER r. N M:\IND AS 

Bai.tnath Prasad (192S), J. L. i;. 
.56 Oale. 704- IND. 

PART II. SECT. 4, SUB-SECT. 1.— A. 

oi. Whether presumed — Com- 

missioneT toUh judicial poteers.] — To i 


appoint a oomr. under Mining Act 
(Out.), 8. 123, & then invest him with 
powers exercisable by a superior ct., 
as that term is to be understood in 
B. N. A. Act, is to enable the provincial 
authority in effect to appoint a judge 
of a superior ct., which is beyond its 
power; & It could not bo presumed 
that the Governor-General had given 
tho provincial appointee a patent 
designating him a judge of a superior 
ct. — He McLean Gold Mines, Ltd. v. 
A.-G., [1923] 1 D. L. R. 1 0 ; 64 O. L. It. 
573.— CAN. 

■t. Remuneration — Restrictions on.] 
— Held: Judges Act, R. S. C. 1906, 
8. 34, has no application to the re- 
munoration of a judge whoso appoint- 
ment to perform the duty or service 
was made before the onaotmeni of that 
sect. — He Judges Act, [1923] 2 D. L. R 
604 ; 52 O. L. R. 105.— €AN. 

PART 11. SECT. 4. SUB-SECT. 2.— A. 

sw. Canada — District cemrt.] — Except 
08 to matters for which particular 
statutory din)ctious provide other- 
wise, a district ct. has jurisdiction 
over persona & property throughout 
tho province & may entertain on action 
Irrospectivo of where within the pro- 
vince tho cause of action arose, the 
property is situated, or defts. reside. — 
Polar Aerated Water Works v. 
WINNIKOFF. [1921] 3 W. W. R. 370 ; 
62 D. L. R. 403 ; 17 Alto. L. R. 150.— 
CAN. 

sz. Prince Edward Island.] — The ct. 
of last resort in Prince Edward Island 
is tho Supreme Ct. in that province. — 
Kelly i*. Sullivan (1876), 1 S. O. R. 

1.— CAN. 

si Northern Ireland — Power to 
make order against *' neighbouring 
counties ’* — Limited to counties in 
Northern Ireland.] — Under Grand Jury 
(Ireland) Act, 1836, b. 140, tho 
expression “ neighbouifng emmtios ** 
must be taken to mean " neighbouring 
counties ** in Northern Ireland. The 
juiisdictions respectively set up by 
Govt, of Ireland Act. 1920, are mutually 
independent &; exclusive of each other 
within the respective areas. — Plumb & 
Urr r. Fermanagh County Council, 
[19231 2 I. R. 64.— IR, 

sm. High Court of AwAralia — Pro- 
ceedings involving the interpretation dt 
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application of Commonwealth of Aus- 
tralia (Constitution Act. s. 92.] — Tho 
gnestion of the validity of determina- 
tions made pursuant to the Dried 
Fruits Acts fixing tho gnantity of dried 
fruit<s which migiit be marketed within 
tho CJominon wealth raises an issue 
directly involving the interpretation 
& application of s. 92 of the Constitu- 
tion, & tho question of tiie vallditv 
of acquisitions of dried fruits pursuant 
to those Acts, also, raises an issuer 
dircKitly involving the interpretalJou of 
tho Constitution, & an action raising 
those qui‘stioii8 Is, therefore, within tho 
original jurisdiction of the High CM., 
conferred by Judleiary Act, 1903-1926, 
s. 30.- James v. The State of Sotmi 
Australia (1927), 40 C. L. B. 1.— 
AUS. 

an. To make order refused by 

court of co-ordinate jurisdiction .] — 
Jones v. Jones (I 92 S), 40 C. L. K. 
315; [1928] V. L. U. 112; [1928] 

Argus L. K. 45.— AUS. 

so. Proceedings Ijetwccn residents 

of different Slates— -One plaintiff d> 
defendant resident in same State.}— 
An action instituted in the High Ct. 
In which there is on each side of tho 
record a resident of the same State who 
is a necessary party to the action is not 
a matter between residents of different 
States within the Constitution, s. 76, 
& the High Ct. has no jurisdiction to 
euttirtaiu it. — Watson Godfrey v. 
Cameron (1928), 40 C. L. R. 446 ; 
[1928] Argus L. 11. 44.— AUS. 


PART II. SECT. 4, SUB-SECT. 2.— J. 

228 ii. “ Suit for land.*’]— 

HaTIMBHAT HASSANAIiLY V, EDUUEE 
Dinshaw (1927), I. L. R. 61 Bom. 
616.— IND. 

c i. At (Calcutta — To direct 

appellant to Privy Council to provide 
funds to enable minor to he rrprescw/cd.]— 
The High Ct. Is not entitled after tho 
final admission t>f a I’rlvy Council 
appeal to make an firder directing applt. 
in the Privy Council case to put the 
guardian of the minor reap, in funds 
to have tho case argutnl on behalf of the 
minor befortj i,he Judicial Committee." - 
BIR BlBHiAM Kisuore Manikya V. Ali 
Ahamad (1927), 1. L. R. 65 Colo. 758.— 
IND. 
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was paid by the Minister of Railways to 
appli^* in 1914 out of a vote included in the 
PudUc Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as being so payable : 
— Held : as the lease had not been granted 
the payment of the £7,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applis. — ^Auckland 
Haiiboub Board v. B., 11924] A. C. 318 ; 93 
L. J. P. C. 120 ; 130 L. T. 621, P. C. 

Annolaiion :—ReId. A.-G. v. G. S. & W. Uy. of Ireland, [1025] 
A. C. 754. 

241. Add, Annotation : — Consd. Arseculcratne v, 
Perera, [1928J A. C. 173. 

242. Add Annotations: — Refd. A.-G. for Alberta. 
tK Cook, [1926] A. (]. 444; Salvescn (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641. 

252a. Revenue laws.] — When a foreign (!olony ' 

becomes a Bj*itish ct)lony the British laws of 
revenue immediately attach. — 'P he Fiuend- 
SIIIP (1814), 1 Dods. 373 ; 165 E. It. 1316. 

263. Add. Annoialion lh‘it liia.uni(‘> r. 

Dastous (1929), 15 T. L. It. 697. 

265a. Recognition of existing proprietary rights— 
Effect of proclamation.}-— After a sovereign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inliabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 


force. The meaning of a general statement 
in a proclamation that existing rights will be 
recognised is that the Govt, will recognise 
such rights as upon investigation it finds 
existed. The Govt, does not thereby re- 
nounce its right to recognise only such titles 
as it considers should bo recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

• Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt, under a 
treaty : — Held : upon the facts, & applying 
the above principles, the suit faded. — 
VaJESINGJI JORAVARSINGJl V. SECRETARY OF 

State for India (1924), L. R. 51 Ind. App. 
357, P. C. 

271a. ■ — — .] — ^^'lJEVEWAUI>ENE V. Jaya- 

WARDENE (1924), 91 L. .T. P. 44 ; 132 E. 

161 ; 69 Sol. Jo. 

290. Add. Annotation : Refd. Nadan v. U., [1926] 
A. C. 482. 

315. Add. Annotation : — Mentd. Bristol Corpn. v. 
Virgin, |1928] 2 K. B. 622. 

315a. Limitation Act, 1623 (c. 16)— Extends 

to India.] — East India Co. v. Oditchttrn 
(1850), 7 Moo. P. C. C. 85; 5 Moo. Ind. App. 
43 ; 14 .Tur. 253 ; 13 E. K. 811, P. 0. 

Avrwtniioii^ • — Folld. ILuf^kmabove v. Motfrichiind (1853)» 
8 Moo. r. C. C. 1. Mentd. Urifjato U, O. v. Sutton 
District Water Co. fiyOH), 0 L. G. R. U:>(5 ; Spencer v. 
llommerde (1922), 91 L. J. K. B. 941. 

315b. S. P. Ruckmaboye v. Li;lloobhoy Mot- 
TICHUND (1853), 8 Moo. P. C. O. 1 ; 5 Moo. 
Ind. App. 234 ; 22 J.. T. O. S. 203 ; 14 E. It. 
2, P. C. 

318. Add. A)tnof((hon : — Mentd. Ellc.sinere (Earl) 
r. Wallace, 1 1929| 2 Ch. 1. 


Part V. — Extradition and Fugitive Offenders. 

365. Add. Annoiatio 7 is Mentd. Re Paget, Ex p. Official Receiver, [1927] 2 Ch. 85; Rr .Jovvi ti, 

1 (^h. 19S. 


PART III. SECT. 1, SUB-SECT. 1. 

239 i. Introduction of English law by 
colonial staiiUe.] — The custom whereby, 
when marine insurance was effected 
through a broker, the broker & not the 
assured was liable to the underwriter 
for the premium, while the underwriter 
was directly responsible to the assured 
for the loss, was not so firmly estab- 
lished as part of the law of England in 
1792 that It was to be deemed to have 
been introduced into Upper Canada by 
32 Geo. 3, c. 1. — O’Keefe & Lynch of 
Canada, Ltd. v. Toronto Insurance 
& Vessel Agency, Ltd., [1920] 4 
I). L. U. 477 ; 59 O. L. R. 235.— 
CAN. 

239 ii. .] — The rule in Shelleu*8 

Case is not part of the law of Alberta, 
since it\vas not “ applicable ” within 
North-West Territorltles Act, 1884, 
to the Territories. — Re Siajpson Estate 
' " * 817 ; [1927] 


PART III. SECT. 2, SUB-SECT. 1.— A. 

h i. Mode of exclusion — Subject- 
matter covered by colonial legislation .] — 
The provisions, relatiui; tofraudulont & 
preferential assignments, of Assitni- 
ments Act, 1907, repealed in 1921, 
re-enaotod In 1922, & consolidated in 
Fraudulent l^references Act, U. S. A. 


1922, (jonstitutod a compluto code upon 
the subject which had the effect of 
excluding Stat. 13 Eliz. o. 5, s. 3, as to 
a penal action. — Connors v. Eult, 
[1924] 2 1). L.R. 59, 1 W.W. R. 1050; 
20 Alta. L. R. 205.— CAN. 

PART III. SECT. 2, SUB-SECT. 1. B. 

w i. Forfeiture Act. 1870 (c. 23) — Not 
applicable to Saskatchewan.] — Re Noble 
(Hask.), [1927] 1 W. W. R. 9,38.— CAN. 

t (p. 464) i. Real Estate Charges Art, 
1867 (c. 69), s. 2 — Applicable to 

Saskatchewan. J — Re MAcDom^ALL, 

[1927] 3 1). L. II. 464 ; [1927] 1 

W. W. R. 012 ; 21 Bask. L. R. 397.— 
CAN. 

mm (p. 464) 1. Applicuhle to 

Alberta.]— hAMb v. Lamb, [1925] 4 
D. L. H. 526 ; [192.5] 3 W. W. R. 397. 
—CAN. 

b (p. 465) i. Applicable to 

India.] — The above Act extends to 
India, & applies to Hindoos & Mahome- 
dans as well os Europeans, in civil 
actions in the Supreme Ot,. — Ruckma- 
BOYK V. LULLOOBHOY MoTI’ICHUND 

(1853), 5 Moo. Ind. App. 234.— IND. 
PART IV. 

si.— — Riquisitcs oj cutivirsion to 
Hinduism.] In the Indian Sue- 


e,OHHion Act (XXXIX. of 1925), the 
term “ Hindu ” Is iisiid In a theological, 
jiH distinguished from a national or 
racial sense. A T)(‘i*sun of non-Hindu 
orijrin can become a Hindu by con- 
version. Membership of a caste is 
not a necessary pre-requisiU' for belnj? 
a Hindu. It is a question of facd in 
each case whether a jdveii person is a 
Hindu or not-. A European does not 
become a Hindu merely because h(5 
prohwses a theoretiiial allegiance t o tlic 
Jlindii faith, or is an ardent adnurer 
advoeate of Hinduism, &: its j)ractiees ; 
but if he residiJS long in India, abdicates 
his religion l)y a clear art of remm ela- 
tion, & adopts Hinduism bv midcr- 
going formal conversion, gives up, along 
with Christianity, his (Christian name 
deliberately assumes a Hindu n.iiiie, 
maiTies, in accordance witli Hindu 
religious rites, a person wlio is a Hindu 
by race & religion, cuts himself ot) 
from his old environments, &: takes to 
the Hindu mode of life, m sueb a case 
the Ct. may justly <Mtnie to the eouelu- 
sioTi that, be is .i llfndti wilbin Indian 
Siieeessiou \e1 A I'biropean who 
iKieomes a Hindn is governed liv Hindu 
law, the test, m siu b ease being not 
donilell. but. leliKiou Mou\RiI v. 

ADMJNlS'rirA'I'Olt-t J l'-\ KItAL (JK MADIIVH 

(l!t28), I. Ij. H. 52 Mad. 100.-- IND. 



Cases 366-^-391, 


English and Empire Digest Supplement. 


Part VI. — Conflict of Laws — Colonial Judgments. 

366. Add, Annotation Mentd. Employers’ Liability Assce. v. Sedgwick Collins (1926), 

95 L. j. K. B. 1016. 


Part VIII. — Property in Land. 


369. Add. Annotaiions : Refd. Edwards v. 

for Canada (1929), 49 T. L. R. 4. Mentd. 
Ontario & Minnesota I’ower (>o. v. R., [J925J 
A. i\ 199. 

371. Add. Annotation Mentd. Ontario & Minne- 
sota Power Co. v. R., [1925] A. C. 196. 

378a. Foreshore & bed of navigable river — 

St. Lawrence.] — The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation. — Monteeal. 
CoRPN. V. Montreal Harbour Comrs,, 
Tetreault V. Montreal Harbour Comrs., 
A.-G. FOR Quebec v. A.-G. for Canada, 
[1920], A. (L 299; 95 L. J. P. C. 60; 134 
L. T. 578 ; 42 T. L. R. 98, P. C. 

378b. Boundary between Canada & Newfound- 

land.] — The elTect of various Orders in 
Council, Proclamations, & Statutes being to 
give the Govt, of Newfoundland, not mere 
rights of inspection & rejuJation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being defined 
by metes & bounds : — Held : the boundary 


between Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador. — Re Boundary 
BETWEEN Canada & Newfoundland in 
Labrador Peninsui.a (1927), 137 L. T. 187 ; 
43 T. L. R. 289, P. C. 

381. Add. Annotationft : — Apld. A.-G. for Alberta 
V. A.-G. for Canada, [1928] A. C. 475. Mentd. 
Re Ellwood, [1927] 1 Ch. 455. 

381a. .] — ^A.-G. FOR Alberta v. 

A.-G. FOR Canada, No. 98a, ante. 

390a. - — Dedication as naval depot 

Revocation of dedication.! — A ustralia (^om- 
MoNwi^ALTii V. New Sf)iJTH Wales State, 
No. 5()a, ante. 

390b. Land held under Discharged Soldiers’ 

Settlement Acts — Eviction.] — If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers’ Settlement 
Act, 1 917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi- judicial inquiry. — Laffer 
V. Gillen, [1927] A. C. 886 ; 96 L. J. P. C. 
196 ; 137 L. T. 701 ; 43 T. L. R. 694, P. 0. 

391. Add. Annotations: — Apld. Sunmonu v. Disu 
Raphael, [1927] A. C. 881. Refd. Sobhuza II. 
r. Miller, |1929] A. i\ 518 ; Bakart* Ajakaiyo 
V. Southern Provinces Lieutenant-Gov ernoi*, 
[1929] A. C. 979. 


PART Vlll. SECT. 1. 

370 i. Canada — Respective rights of 
Dominion «('• Province — Terrdoru ceded 
to Indians -RrifisJi North Anurica Ad. 
1807 (c. 3).] - Uruvinck of yuEBEU 
V. DoMimoN OF Canada, Re Dominion 
OF Canada & J’rovinces of On'I’auio 
A" Quebec, Re Indian Ciaims (1898), 
.30 S. C. IL 151.— CAN. 

© i. Rights of Dominion 

private, person — Grant of land by pro- 
vince before confederation.] — Where pltf. 
olaimed under a grant issued by the 
provinoe, in 1857. prior to confedera- 
tion : — Held : the Crown, as ropre- 
sentod by the Dominion under B.N.A. 
Act, 1867, B. 91 (12), could not grant 
by Uoenoe power to erect a weir on 
private property.^ — D klap r. Havde.n 
[ 1924] 3 D. L. U. 11 ; 57 N. S. It. 31(i 
—CAN. 

© ii. Indian Reserves — Indians 

not entitled to alienate by lease or sale — 
Right of Crown to recover possession. ] — 
Tl. f. MoMaster, [1926] Exeb. C. R. 
68.— CAN. 

© iif. Boundaries — Whether 

e^rtended by acts of possession by 
Indians.] — R. r. Heisler (N. S.) (1913), 
13 E. L. R. 375.— CAN. 

e iv, Right to sell cordwood 

eiU on unsurrcndervAl reserve land.]— 
Feqan V. McLean (1869), 29 U. C. R. 
202.— CAN. 

© V. Indian la nds—Salc by I ndia n 

before receipt of Crown patent — Indian 
Act. R. B. C. 1906, c. 81, s. 102.]— 


Sanderkon V . Heap (1909), 1 1 W. L. K. 
2:iS. -CAN. 

379 i. Roulh Africa — Restriction of 
pr()s]}evtinii d’’ minino — Whether J*ro- 
damahon ultra rins.] — 1\. v. Nolte, 
LI 928 1 Ajip. D. 377.— S. AF. 

sp. India — Land held by East India 
Company.] — A village not permanently 
asHcssed was granted by 'the East 
India Co. in 1843 to the predecessor 
of pltf. with a condition rcstrainiiig its 
alienation without the Govt.’s previous 
sauction : — Held : though the formal 
assumption of sovereignty in India by 
the Crown was only in 1858, yet the 
possessions were, as provided by the 
previous Charter Acts, held by the 
East India Co. only as the delegates of 
& in trust for the Crown. — Secret Aur 
OF State for India v. Raja Pabtha- 
SARATHY Appa Rao (1926), 1. L. R. 49 
Mad. 349.— IND. 

PART VIII. SECT. 2. 

qi. Whether sale of ordnance 

land cancelled.] — ^Murphy v. R. (1892), 
3 Exch. C. R. 75.— CAN. 

q ii, Timber cut on Crown lands 

— Necessity for marking.]— H arhison 
Bat Co., Ltd. v. Gauthier (1925), 36 
B. C. R, 498.— CAN. 

q iii. Decision of Minister of 

Lands. Forests dr Mines — Effect of.] — 
The decision of the above Minister in 
favour of the issuing of a patent is 
merely an Intimation that he will 
recommend such issue ; it is not a 
final adjudication & does not bind tho 


Crown. — Fitzpatrick v. R., [1926] 4 
D. L. R. 239 ; 59 O. L. R. 331.— CAN. 

i-i, Canal Reserve. Ottawa .] — 

Held : legislation with respect to 
Ordnance lands vested in the Provmce 
of Canada the lands comprised in 19 
Vict. 0 . 45, Bched. 2, & any trust with 
which tho lands were inpressed was 
put an end to os to the lands under that 
schedule by such legislation, & 7 Vict. 
c. 11 gave power to sell any vacant 
land not required for military or canal 
purposes or for the Ordnance Dept. — 
Ottawa (City) v. Grand Trunk Ry. 
Co., Ottawa (City) v. Ottawa & New 
York Ry. Co. (1920), 64 D. L. R. 337 ; 
50 O. L. R. 239.— CAN. 

t i. S. P. R. V. CUDDIHY (1831), 2 
NUd. L. R. 8.— NFLD. 

t ii. P. R. w. Ryan (1831), 2 Nfld. 
L. R. 47.— NFLD. 

a i. Agreement to exchange — 

Necessity f(vr consent of Commissioner of 
Crown jAinds — Duty of transferor .] — 
May V. Dady, [1927] S. A. S. R, 428. — 

AUS. 

386 i. Australia — Right of New South 
Wales — To Garden Island.] — Hdd : 
New South Wales was entitled as 
against tho Commonwealth, which 
claimed in right of the Imperial Govt., 
to possession to Garden Island. — 
State op New South Wales v. 
Commonwealth (1926), 38 0. L. R. 
74.— AUS. 
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Part IX. — Judicial Committee of the Privy Council. 


394. Add. Annotation : — Refd. Nadan v. B., [1926] 
A. 0. 482. 

398a. Supreme Court ot Palestine — Sitting as court 
of first instance.] — Jerusalem- Jaffa Dis- 
trict Governor v. Suleiman Murra, No. 
20a, ante. 

401. Add. Annotation : — Refd. Nadan v. B., [1926] 
A. C. 482. 

405. Add. Annotations : — Consd. Re Transferred 
Civil Servants (Ireland) (Compensation, [1929] 
A. C. 242. Mentd. St. Magnus the Martyr, 
London Bridge (1924), 41 T. L. R. 3 ; <^apel 
St. Mary, Suffolk v. Packard, [1927] P. 2H9. 

406. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

445. Add. Annotation : — Refd. Nadan v. B., [1926] 
A. 0. 482. 

462a. Freedom of speech of members of 

legislature.] — Maeomed Abdul Cader v. 
Kaufman, [1928] W. N. 261 ; 6() L. .To. 

425, P. C. 

465. Add, Annotation: — ^Apld. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

466a. Patent cases.] — As no question 

of general importance usually arises in a. 
patent case, their Lordships deprecated the 
granting of special leave to appeal in cases of 
that nature in which th(*re were <;oncurreni 
judgments.— PoT*E Appliance Corpn. v. 
Spanish River Pulp Paper Mills, Ltd., 
[19291 A. C. 269; 98 L. J. P. C. 50; 140 
L. T. 409 ; 46 R. P. C. 23, P. 0. 

Annotations : — Mentd. Horic Street Foundry Enj?iricerimr 
CJo. V. India Rubber (Jutta Pere-ha T(ileKraf)li WorkH (U). 
(1929), 46 ll. P. C. 294 ; Canadian (xcnoral Electric C/O. r. 
Fada Radio (1929), 46 T. L. R. 18. 

486a. Directly or indirectly involved — Success- 


ful appeal rendering possible prosecution of 
claim for larger sum.] — Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner & Rs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a lit one for appeal to the 
Privy Council in that it would “ involve, 
directly or indirectly, some claim or question 
to or respecting property ** of Rs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 damages under 
the contract : — Re/d : without defining the 
meaning of “ property ” as used in sect. 110 
petitioner’s claim upon the -contract was too 
remote to be considered as being property 
inriirectly involved, & his petition should be 
dismissed. — Udoychand Pannalal v. Guz- 
DAR (P. E.) & Co. (1925), L. R. 52 Ind. App. 
207, P. C. 

490. Add. Annotations: — Mentd. Prager v. Blat' 
spiel, Stamp & Heacock, [1924] 1 K. B. 566 ; 
Poland V. Parr, [1927] 1 K. B. 236. 

501. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

525. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

526a. From Canadian court.] — Nadan v. R., 

No. 91a, ante, 

527. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 


PART IX. SECT. 4. SUB-SECT. 2.— A. 

448 i. General rule .\ — Special leave 
to appOiU should only be grranted where 
the case involves matUjra of public 
interest or some important question of 
law. — Richks V. City of Moosu Jaw, 
11925] 4 D. L. R. 326 ; ll92j) 3 W. W. 
R. 399.— CAN. 

466 i. Not ‘if important only to 

parties .] — Ordinarily none but- tlie 
parties to a litigration ore oonticrued 
with the result of a easii. Ju every 
such case, wlioro the valuation is less 
than the proscribed limit, there is no 
right of appeal to His Majesty m 
Connell. It is only when a case is of 
larger importance & tlio principle 
when finally decided by the ITivy 
Council wlU be of benefit, not only to 
the people who aro directly involved, 
in the litigation, but. to a considerable 
body of other people, that leave to 
appeal should be granted. — R xtchcua 
SAirnwAitt?. Hanhuani (1928), I. L. R. 
50 All. 640.— IND. 

468 V. .] — ^^Vhere in a petition 

for leave to appeal to His Majesty in 
Council the subject-matter of the suit 
is more than Rs. 10,000, & the High Ct. 
affirmed the decision of the trial ct., 
&, therefore, the only question to bo 
determined was whether there was a 
substantial question of law Involved 
in the case : — Held : the certificate for 
leave to appeal could not bo granted, 
as the question Involved, whether. If the 
marriage of the mother has been posi- 
tively disproved, the acknowledgment 
by the father is hulfloiont for the 
legitimation of a son, having been 
definitely settled bv their liordships of 


the Privy Council, was not a substantial 
question of law' within Civil IToccdiiro 
('ode, s. no. — Fekozk Din' Khan r. 
Naxvau Khan (1928), I. L. It. 9 J^ah. 
582. —IND. 

476 i. Leave grarUed on terms — By 
wliat court imposed.] — Whore leave to 
appeal to the iTivy Council is granted, 
the conditions attached to such leave, 
& the terms on which it Is allowed, 
should be left to the .Tudicial Ckim- 
mittoe. — Stkvenson v. Florant, [19261 
1 1). L. R. 601 ; [1926] S. C. R. 90.— 
CAN. 

477 i. Security — By whom 

allowed — Privy Council AppeeXs Act, 
B. S. O., 1914 (c. 64), s. 11.1— McBride 
V. Ontario Jockey Cunn, Ltd., [1926] 
1 D. L. R. 743 ; 58 O. L. R. 267.— 
CAN. 

PART IX. SECT. 4, SUB-SECT. 2.— 
B. (a). 

483 iv. Partnership suit .] — 

Where leave to appeal to the Privy 
Council was applied for, petitioner 
contending that the decree Involved 
a claim respecting property of Rs. 
10,000 within the meaning of Civil 
Procedure Code, 1908, s. 110(2):— 
Held: it was the value of applt.*s share 
in the partnership that must be looked 
to, & not the value of the whole of the 
partnership property. — Nariman Rus- 
TOMji Mehta v. Hasham Ismayal 
valad Haji Khamisa (1924), I. L. R. 
49 Bom. 149.— IND. 

483 v. — — “ Property ** — Loss of 
trade iS: goodwill .] — ^Where the result of 
a judgment was to destroy or prevent 
defts. from trading by depriving them 
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of goodwill & of trade names which 
they had hitherto used : — Held : these 
were “ property ” ; & as any of the 
matters in controversy was wort.h more 
than 14,000, the mutter was a 
“ pecuniary amount exceeding that 
sum withlu Priw Council Appeals Act, 
8. 2. — BA'rriJc Creek Toasted Corn 
Flake Co v Kellogg Toasted Corn 
Flaki<: Co.. [19241 2 D. L. R. 1238 , 54 

0. L. R. 629.— CAN. 

483 vi. .1 — In a suit for an ease- 
ment of light & air claimed by the 
owner of property A. against the ow’uer 
of property B., it is the value of the 
oas('Tneiit it not the value of property 
A. t-hat determbiOH the appealable valut' 
for leave to ap])eal to the Privy Ckmncil 
under (_'ivll Procedure Code, 1908, 
8. 110. — Lalldbhai PKAG.ri V. Bhimbai 
Dajibiiai (1929), I. L. R. 53 Bom. 552. 
- IND. 

h ii. .] — On an application 

for leave to appeal to tbe Privy 
Council mesne profits subsequent to 
the date of the High Ct. decree cannot 
be taken into accoimt m making an 
estimate of value under Civil Procedure 
Code, 1908, s. 110 (2). — Sesiioiri 

Shambhulingam r. Manjayya (1925), 

1. L. R. 50 Bom. 1 CO.— IND. 

8t. Not amount of penalty imposed 
hy fine or forfeiture under penal statute.] 
— R. V. Regina Wine & Spirit, Ltd. 
(No. 2), [1922J 2 W. W. R. 1166; 67 
D. L. R. 436.— CAN. 

PART IX. SECT. 4, SUB-SECT. 2.— 
B. (b). 

e i. Motion for iniunchon 

Passing-nff arlioti.] -Tliese were motions 



Cases 534—608, 


English and Empire Digest Supplement, 


534. Add, Annofaiion : — Retd. Nadan v. R., [1926] 
A. C, 482* 

538a. Question of jurisdiction of colonial court — 
To issue mandamus to inferior court.] — The 

Supreme Ci. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
full powers. 

Special leave to appeal to the Privy Council 
was granted upon a petition alleging two 
grounds : (1) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above ref'^rred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option ^ven by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground ; the question 
whether the appeal could be entertained was 
reserved ; — Held : the appeal should be 
dismissed, since the ground upon wliicli 
special leave was given failed, & the second 
ground was merely a question of procedure 
& was not one upon which an appeal would be 
entertained. — A.-G. for Ontario v, Daly, 
[1924] A. C. 1011 ; 94 L. J. P. C. 21 ; 132 
L. T. 210 ; 40 T. L. R. 814, P. C. 

Annotation ■ — Refd. Nadan v. R., [1926] A. C, 482. 

538b. Question of procedure.] — A.-G. for Ontario 
V. Daly, No. 538a, ante, 

642. Add, Annotaiiona : — Refd. Umxa r. R. (1924), 
41 T. L. R. 80; Nadan v. R., [1920] A. C. 
482; Kishan Singh v. R. (1928), 44 T, L. R. 
090. 

549. Add, Annotation Refd. Nadan v, R., [1920] 
A. C. 482. 

549a. •] — Nadan v, R., No. 9 1 a, aide. 


5491). Misinterpretation of statute.] — 

The contention that in a criminal case a ct. 
in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not necessarily tantamount to an allegation 
of substantial & grave iiyustice such as to 
induce the Privy Council to give special 
leave to appeal. — Umra v, R. (1924), 41 
T. L. R. 80, P. C. 

659. Add, Annotations : — As to (1) Consd. Umra v, 
R. (1924), 41 T. L. R. 86 ; Nadan v. R., [1920] 
A. C. 482. 

560. Add, Annotation : — Refd. Nadan v, R., [1920] 
A. C. 482. 

586a. Discretion of court below — Judicial Com- 
mittee will not interfere— Though members 
of court below disagree.] — Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of out- 
rage, ill-usage, or grievous insult ; & by 
art. 190 : “ The grievous nature & sufficiency 
of such outrage, ill-usage & insult, are left 
to the discretion of the ct., which, in appreci- 
ating them, must take into consideration the 
rank, condition & other circumstances of 
the parties.*’ In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice. — Baldwin 
V, Baldwin (1922), 91 L. J. P. C. 208 ; 128 
L. T. 10. P. C. 

598. Add, Annotations : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
63. 

606. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

608. Add. Annotation : — ^Refd. A.-G. of British 
Columbia v. A.-G. of Canada, [1924] A. C. 
222 . 


on behalf of rosps. for conditional Icavt^ 
to appeal to the Privy Council. Jb'Hjih. 
brought poHahig-oll’ actions against 
applts., to obtain an injunction against 
each of thorn to prc'Viuit tbcMu from 
keeping tliolr t^ixicabs painted in such 
a maiiuer as to bo oalculatod to dt'ccive 
the public juto thinking that tbeir cabs 
were those of n'sps. The actions came 
on for trial injunctions wore granted 
against both applts. Defts. uppoakid, 
& the Ct. of Appeal In Ajirll last allowed 
the appeals in both cases dissolved 
i.he Injunctions. Resps. moved foi* 
conditional leaAo to appeal to the 
Privy Council against tliis order 
HvM : proposed appeal did not directly 
or imlirootly involve a tdalm oi* question 
to or respecting a civil right of the value 
of £500, 8: ibe motion slionld aiscord- 
Ingly be dismissed. — Nioiioi^iox v. 
Blaok & White Cmir, J/rn., 110281 
N. Z. L. R. 610.— N.Z. 

PART IX. SECT. 4, SUB-SECT. 3.— A. 

532 i. Not a court of criminal appeal,] 
— The Judicial Committee will neither 
accept nor share the responsibility for 
the administration of criminal justloe 
in India, unless there has been some 
violation of the principles of justice or 
some disregard of legal principles. — 
Kustom V, R., IlANDiB Singh V. If., 
Taba Sinoh V, R„ Rhuda Baksh v, R. 
(1923), I. L. R. 48 Bom. 515.-~IND. 

532 ii. .] — The power of the 

Judici^ Committee to entertain appeals 
from a lower ct. is not that of a ct. of 
criminal appeal, but as the Privy 
Council advising the Sovereign with 
regard to the exercise of the preroga- 
tive, which is a remnant of the powers 
of the Crown to interfere with tribunals 


of justloe. wbiob do not exist in this 
country at all. There must be proof 
that there was no proper trial & that 
the forms of all judicial procedure 
were disregarded, not only according to 
local ordinancOB, but according to the 
unvarying character which is common 
to all. — H unmantkao v, R. (1924), 
1. L. R. 49 Bom. 465.— IND. 

PART IX. SECT. 4, SUB-SECT. 3.— 
B, (a). 

538 ii. R. V, ScoTT (No. 2) 

(1924), 57 N. S. R. 201.— CAN. 

638 iii. Evidence improperly 

admitted,] — Held : the use made in 
evidence of books & documents found 
in the library of a suspected person 
presented a question of ** groat general 
& public Importance.** — R. v McLach- 
LAN, [1924] 1 D. L. R. 1109 ; 42 Con. 
Crim. Cas. 86; 56 N. S. R. 649.— 
CAN. 

PART IX. SECT. 8. SUB-SECT. 1. 

606 1. Operation of 

Australian Judiciary Act, 1903.] — 
Judiclarj^ Act, 1903-1920, s. 39 (2) (a), 
excludes an appeal as of right to the 
Priyy Council from a decision of the 
Supieme Ct. exercising Federal Juris- 
aiotion, Sc gives to the High Ct. 
jurisdiction to entertain an appeal 
from such a decision. — Limerick S.S. 
Go. V. CORIMONWEALTH OF AUSTRALIA 
(1924), 36 C. L. R. 69 ; 25 S. R. N. S. W. 
293 ; 31 Argus L. R. 153.— AUS. 

PART IX. SECT. 8, SUB-SECT. 2. 

sb. Competency of appeal — From 
Divisional Court of Appdlaie Division,] 
— No appeal lies, unless the case falls 


within Privy Council Appeals Act, 
R. S. O., 1014 (c. 64), or unless hjavo 
to appeal is granted by the Judicial 
Committee. — Boland v, Canadian 
National Ry. Co., [1926] 1 D. L. R. 
420 ; 58 O. L. R. 225.— CAN. 

sd. - — From adinsory opinion — 
“ Final judgment,’*] — Whoi'e questions 
were roferred to the ct. for its consldora- 
tlon, & the matter was heard before 
a ct. composed of four judges who were 
equally divided in opinion : — Held : 
(1) for tho purpose of appeal to the 
Privy Council the opinion of the ct., 
although advisory only, could be 
treated as a final judgment between 
parties ; (2) the words “ final judg- 
ment ** in tho Privy (Council Rules 
mean that which is regarded as a 
final judgment under Canadian law. — 
He Nova Sooita Lbgihlativr CJounoil 
(No. 2) (1926), 69 N. S. R. 49.— CAN. 

sf. Order for trial hy jury ,] — 

Leave to appeal to the Privy Oounoil 
from an order refusing to set aside an 
order providing for a Jury trial of on 
action for damages for iiersonal i^nries, 
refused. — Bradshaw v, British 
(Columbia Rapid Transit Co., Ltd., 
[1927] 1 W. W. R. 425 ; 38 B. O. R. 
111.— CAN. 

q 1. Necessity for,] — Ever since 

34 Goo. 3. c. 2, 8. 36, now found, 
substantially unchanged, in Privy 
Council Appeals Act, K. S. O., 1914 
(c. 54), B. 2, the right of appeal in 
cases falling within its terms htM stood 
nnohallenged, & no leave to appeal, 
either to be given by the Jumcial 
Committee or by the ct. below, has 
been regarded as necessary. Although 
the Act is absolute in prohibiting an 



Vol. XVn. — Dependencies. Cases 621—6628. 


621. Add. Annotaiion ;~--Refd. Nadan v. R., [1926] 
A. C. 482. 

626. 4dd. Annotaiion Refd. Nadan v. R., [1926] 
A. 0. 482. ' 

640a. W merely advisory.] — Applta. 

claimed to deduct from the income on which 
they had beea nssessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was “ expenditure incurred 
for maldng profits in their business ** within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council : — Held : on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s. 51, was merely advisory & not final, 
& the appeal to His Majesty in Council was, 
therefore, incompetent. — Tata Iron & Steel 
Co. V. Bombay Chief Revenue Authority 


(1923), L. R. 50 Ind. App. 212 ; 39 T. L. R. 
288, P. C. 

640b. Order of High Court — On appeal from 

application to district judge to file award.] — 

An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ct, made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 
of the Code ; that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate judge. — Ramlal Habgopal v. Kis- 
HANCHAND (1923), L. R. 51 Ind. App. 72, P. C. 

662. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

662a. Appeal from deportation order made by 

Administration of Western Samoa.] — Nelson 
V. R., [1928] W. N. 197, P. C. 


appeal In cases which do not fall within 
it, this does not deprive his Majesty 
of the prerogrative right to grant leave 
to appeal in any case in which he sees 
lit to (ixcrolse that right. — McBruje 
V. Ontario Jockey Club, Ltd., [1926] 
1 D. L. R. 743; 58 O. L. R. 267.— 
GAN. 

t i, ,] — Applt. oo., having 

bo(m hold liable for approximat-ely 
$7,000, appealed giving security only 
for $500 for the costs of the appeal. 
The appeal having been disniiHScd, 
applts. applied for a stay of T)roceedmgs 
pending a projected appeal t>o the 
Judicial Committee of the I’rivy 
Council : — HcM : the ai)plieation as 
made tvould not bo granted. — Fidjolity 
J» iiENix Fire Inburance Co. of New 
York v. McPherson, 119251 3 I). L. R. 
131; [1925] S. C. R, 104.— CAN. 


f i. .] — ^An application for 

special leave to appeal to the l*rivy 
Council, & even the granting of such 
leave, do not ipso facto operate as a 
snsponslon of proceedings in execution 
of the judgment rendered by the 
Supremo Ct. of Canada. — Stfvenbon 
V. Florant, [1926] 1 P. L. R. 001 ; 
[1926] S. C. R. 90.— CAN. 

k (p. 498) i. .] — (1) Leave to 

appeal to the l*rlvy Council should not 
bo granted in a criminal case, but 
partii‘8 desiring to appeal should bo 
left to their remedy by application to 
the I’rlvy Counci] for such leave. 

(2) Assuming the ct. to have power 
to grant leave to appeal, such leave 
should be refused in any case not 
coming within the principles laid down 
in Re Dillet, No. 542, ante. — R. v. R. 
(1926), 46 Can Crlm. Ca‘». 367 ; 58 
N. S, R. 457,— CAN. 


6k. Appeals pending in Huprerne 
Court dt before Privy Council— f-Hay of 
proceedings in Canadian appeal .] — 
Where, A. & B. being co-defts., A. bad 
first inscribed an appeal for bearing in 
the Supremo C't. of Canada, & B. later 
on bad inscribed an appeal to the 
Judicial Committee of the Privy 
Council, upon motion on behalf of B. 
the proceedings on the first tti)peal w( 5 r (5 
stayed pending the decision of the 
Privy Council upon B.’s appeal. — 
AsnnRiDQE V. Shaver & Harrison, 
[1925] 4 D. L. R. 1048 ; [1925] S. C. R. 


PART IX. SECT. 8. SUB-SECT. 3. 

p 1. . .] — A judgment 


of the High Ct. on the Appellate Side, 
granting probate to a person, is a final 
deci*ee, from which an appeal lies to 
Hl‘< Majesty in Council. — Vellasawmy 
Servai V. L. SIVARAMAN Skkvai (1926), 
I. L. R. 5 Ran. 119.— IND. 

t i. — — - — .] — Syei) 

Khan v. Sykd Ebrahim (1927), 
I. L. R. 6 Ran. 169.— IND. 

ai. From interlocutory judg- 

ments.] — Appeals on inatteis inter- 
locutory in their nature should be 
allowed to be X)referred to His Majesty 
in Council only when their tlecision 
will practically x»ut an end to the litiga- 
tion ct finally decide the rights <>f the 
parties. — Bhagwati Dayal v. Dhan 
Kihtnwar (1925). I. L. R. 48 All. 329. 
—IND. 

639 ii. From order refusing to 

enrol legal pracHHimcr. ] — An order of the 
High Ct. refusing to enrol a person as 
a legal praotitioner under Ijegal 
Practitioners Acts, 1879, is not one 
from which the High Ct. has juris- 
diction to grant leave to appeal t o the 
Privy Council.— /fe Miss (1922), I. L. R. 
1 Pat. 590.— IND. 

b i. Valuation of property com- 

pulsorily acquired,] — In appeals in- 
volving the valuation of property in 
ln<iia, the Judicial Committee will 
entertain an appeal under Act XIX, 
1921, B. 2, as to the value of property 
compulsorily acquiied only upon 
questions of pnnoiple, including errors 
in apprtjciating or applying the rules of 
ovitienoe, or the judicial methods of 
weighing evidence. — Nowroji Rub- 
TOM.TI Wadi A v. Bombay Government 
(1925), I. L. R. 49 Bom. 700.— IND. 

f i. .] — The question of 

law involved need not bo of general 
imp(»rtance ; it is sulHciont if there is 
a substantial ejnestion of law betw'cen 
the partiiJH. — Raghunath Prasad 
Hingh V . Partabgash Deputy Comrs. 
(1927), 54 L. R. Ind. App. 126.— IND. 

f ii. -.] — Delhi Cloth & 

General Mills Co.. Ltd. v. Delhi 
Income Tax Comrs. (1927), 54 L. R. 
Ind. App. 421. — IND. 

f iii. .1 — ^Matoura, Kmun 

V. Jagdbo Singh (1927), I. L. R. 50 
All. 208.— IND. 

f iv. - — Order wade iciihoid 

jurisdiction.] -KlsilAN SiNGH v. 'rnK 


King Emperor (1928), L. R. 55 Ind. 
App. 390. — IND. 

f V. Matter of general import- 

ance.] — Held : a case was a fit one for 
appeal to the Privy Council, where the 
question in dispute was of general im- 
portance, as the execution of docu- 
ments with an option of re-purchase 
was very common & a considorabh^ 
amount of litigation come before the 
cts. in connection therewith. — Jivan- 
GiBi Guru Chamelquu v. Gajanan 
Narayan Patkak (1926), I. L. R. 60 
Bom. 753.— IND. 

651 i. Sum below appealable value — 
When appeal lies .] — Maung Ba. Than. 
V. Pegu DiSTRitrr Council (1927), 
1. L. R. 6 Ran. 43.— IND. 

si. Limitation of right to appeal— 
Letters Pafetd of Calcutta High Court 

1927.] - The ih^w (‘laiisi^ of the Letters 
Patent of the* (’alcutta High (Jt., 
pasH(3d 1927, takes away, in all second 
aj)poals decided by a single judge, 
without his giving a certificate that the 
case is a fit one for u])poal, the right 
to go to the IMvy rouncll under th(* 
tmlinary law, though the right of th(‘ 
.hidlcial CommJUec t.o gi\e sjiecial 
hi.»\o Is not of course allectcd. 'ria^ 
iicN\ Letters Patent cannot be ajjplicd 
to i»ciir]ing cus(‘s without taking away 
existing rights of apja^al. S\T)AR Am 
r. Dammuddtn (1928). I. L. R. 56 (’ale. 
512. IND. 


PART IX. SECT. 8, SUB-SECT. 4. 

k (p. 503) i. Judges 

eiiually dieided.] — Tlie Ct. of Ap]»cal 
granted leave to appeal to thi‘ Privy 
Council from a decision of the Ct. of 
Appeal reversing an order for a new 
trial, the veniici, of the jury being for 
more than £500, & the judges, including 
the trial judge, being equally divided. 
— Tremain V. Manawatee Drainage 
Board, [1926] N. Z. L. R. 416.— N.Z. 

sm. Irish Free State — Leave to apjwal 
— When granted.} — The general prin- 
ciples governing applications for hiu\e 
to appeal stated. — H ull v. McKenna, 
“ Freeman’s Journal ” v. I’ernhtrom 
& Traesliberi, [1926] 1. R. 402. — IR. 

sn. .] — Leave to 

appeal refused. — O’f C allaghan v. 
O’Sullivan, [1026] 1. R. 586.— IR. 

— — .] — See, also. No, 

715. 
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Cases 713 — 718. English and Empire Digest Supplement. 

Part XII. — Irish Free State. 


713. Add, Citation 21 L. G. R. 419, C. A. 

Add, Annotation : — Mentd. Campbell v, Poliak, 
[1927] A. C. 732. 

714. For the paragraph in the original volume 
substitute the following paragraph ; — 

Transference of liabilities of British 

Government to Irish Free State.] — ^By agree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt, undertaking to reinstate 
the lines after the conclusion of the war. 
In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Constitution 
Act, 1922 (session 2) (c. 1 ), were passed. At the 
date of the passing of these Acts the contracts 
with the Govt, were still executory : — Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt, 
to the Govt, of the Irish Free State. — ^A.-G. 
V, Great Southern & Western Ry. Co. 
OF Ireland, [1925] A. C. 754 ; 94 L. J. K. B. 
772 ; 133 L. T. 568 ; 41 T. L. R. 576 ; 69 
Sol. Jo. 744, U. L. ; revsg, S. C. suh nom. 
Great Souihern & Western Ry. Co. op 
Ireland v, R., [1924] 2 K. B. 450, C. A. 

714a. Effect of on Judgments Extension 

Act, 1868 (c. 54).] — The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), s. 1, art. 73 of the Schedule thereto. 


& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1), 
is that Judgments Extension Act, 1868, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free State. — Banpield v, Chester 
(1925), 94 L. J. K, B. 805 ; 133 L. T. 623 ; 
41 T. L. R. 663 ; 69 Sol. Jo. 692, C. A. 

-.] — See, also, No. 716. 

714b. Government of Ireland Act, 1920 (c. 67), 
s. 56 (6), Sched. VIll— Constitution of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78— Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.] — WiGU V, A.-G. OF Irish Free State, 
[1927] A. C. 674; 96 L. J. P. 0. 88; 137 
D. T. 460 ; 43 T. L. R. 457. P. C. 

Annotations: — FoUd. Re Transferred Civil Servants (Ireland) 
(Compensation, A. C. 242; Refd. Nixon v. A.-G. 

(1929), 46 T. L. li. ‘.U. 

714c. S,P, Re Transferred (hviL Servants 
(Ireland) Compensation, [1929] A. C. 242 ; 
Miib nom. Re Irish Civil Servants, 98 L. J. 
P. C. 39 ; 140 L. T. 254 ; sub nom. Rc 
Article X op Articles of Aorekmeni’ for 
Treaty bei’ween Great Britain ifc Ire- 
land, 45 T. L. R. 57, P. C. 

715. After this case add “ See, also, cases in Part 
IX., Sect. 8, sub-sect. 4^, ante. 

716. Add, Citations [1924] 1 K. B. 214 ; 93 
L. J. K. B. 331 ; 130 L. T. 269. 

Add. Annotation : — FoUd. Band eld v. Chester 
(1925), 94 L. J. K. B. 805. 


Notes on Canadian Constitutional Cases 

(Vol. XVII., p. 508). 

Cases coming under this head decided since the publication of the original volume have been 

included on pp. 514-521, ante. 


PART XII. 

714 i. Irish Free State Constitutimi 
Act, 1922 (session 2) (c. 1) — Transfer- 
ence of (tsaets of Tiniish Oovemment to 
Irish Free State.} — Held : a debt due 
to the Land Commission, although 
Incurred in 1922, was an *• asset ” that 
hod been transferred from the former 
Govt, of the Unltod Klmrdom of Great 
Britain & Imland to the Govt, of the 
Irish Free State . — Re Maloney, [1926] 
I. R. 202.— IR. 

714 ii. Effect on jurisdiction of 

existing courts — Pending eatahlishment 
of courts for Irish Free State.] — R. v. 
WICKLOW County Court Judge, 
[1924] 2 I. R. 139.— IR. 

714 m. PMc Safdg Art, 1927 

(c. 31 ) — Ordinary legi8latwn.]~A.-G. v. 
M‘Bride, [1928] 1. R. 451. IR. 


714 b i. Government of Ireland Act, 
1920 (c. 67), 83. .54, 55, Sched. VlIl— 
Constitution of Irish Free State (Saorstat 
Eireann) Act, 1922 (No. 1 of 1922), 
Sched. I, Art. 78 — Right of transferred 
civil servants to compensation on retire- 
ment in consequence of change of Govem- 
meiU.] — Lonsdale v. A.-G., [1928] 

I. R. IR. 

8t. Irish Free State (Agreement) 
Act. 1922 (c. 4) — EffcAit on Companies 
Acts .] — On petition by a shareholder 
for the compulsory wmdin^: up of a oo. 
as an unregistered co . ; — Held : not- 
withstanding the provisions of the above 
act &. of the Ovclors thereunder, the 
Cos. Acts remain in fnll force imtil 
revoked or altered by a competent 
legislature, & the cts. of Southern 
Ireland had no jurisdiction to make 
the order . — Re Pobtarlington Elec- 


tric Light & Power Co., Ltd., [1922] 
1 1. R. 100.— IR. 


8W. Power of Oireachtas.] — Within 
the whole area of the Irish Free State, 
the Oirtmehtos is a free & unfettered 
legwlature, & there is nothing in the 
treaty, the constitution, or the statute 
oonhnning them, to liniit the power of 
the Oireachtas to authonse the 
detention of untried persons. — R. 
(O’Connell) v. Hare Park Camp 
(Military Governor), [1924] 2 I. R. 
104.— IR. 


Bz. Public Safety (Powers of 

Arrest db DeUrUion) Temporary Act 
(I. F, S.), 1924 — Intra vires .] — R. 
(0’Connel».> V. Hare Park Camp 
(Military Governor), [1924] 2 I. R. 
104.— IR, 
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DESCENT AND DISTRIBUTION. 


Note. — ^For the references to Ijaw of Property Act, 1922 (c. 10), substitute references to 
Administration of Estates Act, 1925 (c. 23). 


Part III. — Devolution of Real and Personal Estate. 

9, Citations : — Delete “ C. A.*’ 1925.1 — See, now. Administration of Estates 

10. After this case add ** Death after Act, 1925 (c. 23), s. 9.” 


Part IV. — Descent of Real Estate. 


74. Add. Annotation : — Refd. Re Price, [1928] 
Ch. 579. 

102a. ]. — Phllpotts d. I*hii.potts v. 

James (1781 ), 3 Dou^. K . B. 425 ; 99 E. B. 730. 

Annotations : — Distd. Kc Sheppard, Sb(‘pT)ar(l v. MaDiiinp:* 
1 1897] 2 Ch. fi7. Expld. lie iTHimri, liiinati r. Inman* 
119091 1 Ch. 211. 

113a. Lease pur autre vie — To A. & his heirs — 
Heir special occupant.] — Phii.potts d. PinL- 
POTTS V. James (1784), 3 Doug. K. B. 425 ; 
99 E. 11. 730. 

Annotations : — Distd. Re Sheppard, Sheppard v. Manning:, 
[1897] 2 Ch. 67. Consd. lie Inman, Inman v, Inman, 
[1909] 1 Ch. 241. 

132a. .] — Bawlinson v. Montague 

(Duchess) (1710), 2 Vern. 067 ; 3 P. Wms. 
204, n. , 23 E. B. 1035. 

Annotation Consd. Ih'arpark v. Hutchinson (1830), 7 
Ilinp^. 178. 

133. After this case insert “ Liability to legacy 

duty.] — See Estate & Other Death Duties, 
Vol. XXI., p. 58, No. 377.” 

133a. S. P. Lock v. Lock (1710), 2 Vern. 000 ; 23 
B. 1035. 

134a. Construction of ancient customary — 
Nepos.”] — WiiiTEOCK V. Whitlock (1924), 
40 T. L. B. 560, D. C. 

144. Add. A n not (tiion : - - Mentd. lie Smalley, 
Smalley v. SeidJon, 11929] 2 Ch. 112. 

150a. Copyholds subject to custom of gavelkind — 
Enfranchisement by Law of Property Acts — 
Destruction of custom of gavelkind.) — T. 


died on .Tan. 28, 1926, without issue & with- 
out having confirmed or i*epuhlished his will 
which he had made on July 20, 1925. He 
was, before' Jan. 1, 1920, when the Law of 
Property Act, 1925, carnet into operation, 
tenant of one undivided ninth sha]*e in cus- 
tomary tail special by descent in land formerly 
of copyliold tenure subject to t he custom of 
gavelkind, but at that date by virtue of 
sect. ]28 <te Sched. 12, para. 1, suh-s. (a), of 
Law of Property Act, 1922 (c. 10), & sect. 202 
of the Law of Property Act, 1925 (c. 20), 
of freehold tenure, the entirety of the land 
which then became vested by virtue of 
Part IV. of Sched. I. para. 1, sub-para. 4 
of Law of Property Act, 1925 (c. 20), in the 
Public Trust(‘(i, having subsequently become 
v(5sted in trustees appointed iti his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1925 (c. 20) : — 
Scmble : in the absence of a statutory 
conversion of land inf o personal estate, the 
shai*e of T. in f Jie land on his death descended 
under the Inheritance Act to tlio heir at 
common law of the body of the last purchfiser 
& not to the lu'ir in gavelkind of fh(‘ last 
purchasiir ; the efCect of the enfranchisement 
having been to dcistroy the gavelkind custom. 
—Hs Prick, [1928] 1 Ch. .579 ; 97 L. ,T. Ch. 
423 ; 139 L. T. 339. 

Annotation .—Refd. He Kempthorne, Charles v. Kemptlioriio 
(19‘J9), 4 6 T. li. Ji. If). 


PART 1. 

a i. Meaning of “ legally represent ” 
<£' “ If gal representatives of” — Ontario 
Devolaiion of Estates Act, s. 30.] — Re 
Mackenzie, [19271 4 D. L. H. 825; 
61 O. L. K. 230.- CAN. 

sa. Mvrdercr—Not entitled to share 
in estate of victim.] — Re Medaini 
Estate. [1927] 4 D. L. R. 1137 ; [1927] 
2 W. W. R. 38 ; 38 B. C. R. 319.— CAN. 

sb. Marriage Ordinance, 1884. of 
Souttiern Nigeria, as. 38, 39 — Con- 
struction.] — Martins v. Fowler. [1926] 
A. C. 746 ; 95 L. J. P. C. 189; 135 
L. T. 582.— NIGERIA. 

PART III. SECT. 1. 

sd. “ Devolve ** — Local Registration 


of Title Act, 8. 84.] — M'Donnell v. 
Stenson, [1921] 1 1. R. 80. — IR. 

-.] — Collins r. Collins, 
[1924] 1 I. 11. 72.— IR. 


PART IV. SECT. 1 

h i. .] — ^Maclean & Graham v. 

Smith &. Mackintosh, [1927] N. 109. 

— IR. 

h ii. Who are.] — Lee v. Brans- 

COMBE (1925), 52 N. B. R. 239.— CAN. 


sj. Effect of Dominion Land Titles 
Act, 1894 (c. 28), ». 3.] — Re Jensen 
(AlLa.). [1927] 1 D. L. H. 76; [1926] 
3 W. W. R. 737.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (a). 

sk. Heir of half-blood — Onus of proof.] 
— Where a party claims os ouo of th(i 
heirs of the half-blood of an iiitest at 
it m his hill professes to set out ht>w 
his interest arises, it is necessary for 
him to nog:ativ(‘ tlu' facjt of the intestatts 
having: obtained the land by gnft or 
devise from his ancestor ; or, if ho did 
so obtain it, the claimant must sl)o\v 
tho,t he is of the blood of sueii aueestor. 
— Trvon V. Peer (1H67), 13 Gr. 311, — 
CAN. 

PART IV. SECT. 4, SUB-SECT. 2. 

h. Read now “ 113a i.” 

k. Read now “ 113a ii.” 

l. Read now ” 113a iii.” 


J.S, 


609 



Cases 161 -256. 


English and Empire Digest Supplement, 


Part V. — Distribution of Personal Estate. 


161. CUdiinn : -Kur “ vSkin. 212 ” road “ Skin. 

21S.'' 

165a. Subject to interest of posthumous child.] 

— Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child. — Edwards v. Freeman (1727), 2 
P. Wms. 435 ; 24 E. R. 803, L. C. 

Annoiaiio7is : — Folld. WalliH r. Hodson (1740), Barn. (vh. 
272. Re!d. Villar v. Glibcy. 11907] A. O. 139. Mentd- 
Evelyn v. Evolyn (1731), 2 P. Wms. 059 ; MoitIb v. 
Burroinfhs (1737), 1 Atk. 399 ; Green v. Ekins (1742), 2 
Atk. 473 ; Parsons r. ParsonR (1744), 9 Mod. Hep. 404 ; 
Elliot, V. Collier (1747), 3 Atk. 526 ; Boyd v. Boyd (1867), 
L. R. 4 K<j. 305 : Taylor v. Taylor (1875), L. H. 20 Eq. 
155 ; lie Blocklev, Blocklcy v. Blockley (1885), 29 Ch. D. 
250 ; lie Ford, Ford v. Ford (1901), 46 Sol. Jo. 51. 

166b. .] — J. W. died intestate in 1724, 

<& left issue T. W, who died within a week 
after his father, & his wife enceinte, &> on 
May 29 following pltf. was born ; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime.- “Wallis v. Uodson (1740), 
2 Atk. 114 ; Barn. Ch. 272 ; 26 E. R. 472, 
L. C. 

j77,no1ations — Folld. Bnniot v. Mann (1748), 1 Ves. Son. 
156; Tliolluflgon v. Woodford (1799), 4 Voh. 227. Refd. 
TJjoUubhod V. Woodford (1806), 1 Boh. & P. N. R. 357 , 
ViJJar V. Gilboy, (1907] A. C. 139. 

166c. .] — A child en ventre sa mt^re may 

take under the StAtute of Distribution. — 
Tiiellusson V. Woodford (1799). 4 Ves. 227 ; 
31 E. R. 117, L. C. affd. (1805), 1 Bos. & 
P. N. R. 357, U. L. 

Aniiotahoiis • — Refd. Blackburn v. Stables (1814), 2 Ves. & 
B. 367 ; lie Burrows, (]l<3prborD v. Bun’ows, (1895) 2 (Jh. 
497 ; He Wilnier'K Trusts, Moore v. Wingtleld, [1903 J 1 
Ch. 874 : Villar r. GlJbey, [1907] A. C. 139. Mentd. 
Godfrey v. Davis (1801), 6 Ves. 43 ; St. Paul’s v. Morris 
(1804), 9 Ves. 316 , UnderldiJ v. Horwood (1804), 10 Ves. 
209 ; Beard v. Westeott (1813), 5 Taunt. 393 ; South- 
ampton V. Hertford (1813), 2 Vos. & B, 54 ; Cadell v. 
Palmer (1833), 10 JJlnj?. 140 ; Doe d. 'W'iuter v. Porratt 
(1813), 6 Man. & Q. 314 ; Cooke v. Turner (1844), 14 Sim. 
218 ; Niglitirufale v Goulbourn (1848), 2 Ph. 594 : 
Efferton v. Brovvnlow ( 1 853), 8 State Tr. N . S. 1 93 ; Lan|?dale 
V. BriiTHTs (1856), 8 De G. M. & G. 391 ; Turvln r. Newcoine 
(1856), 3 K. & J. 16; Tbollusson v. Rondlesham (1859), 7 
H. L. Gas. 429; Eastern Counties, etc, Cos. v, Marrinpre 


(1860), 9 H. L. Cas. 32 ; Income Tax Special Purposes 
Gomrs. v. Pomsel, [1891] A. C. 531 ; He Stamford & 
Warringrton, Payne v. Grey, [1911] 1 Ch. 255; He Villar, 
Public Trustee r. Villar, [1929] 1 Ch. 243. 

See, now. Administration of Estates Act, 
1926 (c. 23), ss. 47 (1), 65 (2). 

173. Add. Annotation: — Consd. Ite Jones, Johnson 
V. A.-G., [1925] Ch. 340. 

180. Add. Annotation : — Refd. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

181. Add. Annotation: — Consd. Re Bower Willjams, 
Exp. Trustee, [1927] 1 Ch. 441. 

187. A dd. Annotation: — Consd. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

188a. Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (i) — Interest on sum charged — 
Payable out of corpus of estate.] — IJndtu- 
above sect, intei'ost becoming payable on the 
sum of £1,000, theniby charged on the estate 
of an intestate in favour of a surviving wife 
or husband is not a charge upon the income 
but upon i-he corpus of the estate. — Re 
Saunders, Public Trustee v. Saunders, 
[1929] J Ch. 674; 9S L. J. Ch. 303; 141 
L. T. 27 ; 45 T. L. R. 283. 

202a. Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (i) — Interest on sum charged 
— Payable out of corpus of estate .] — Re 

Saunders, TT^blk’ Trustee v. Saunders, 
No. 188a, ante. 

232. Add. Annotation : — N.F. Re Brooks, Public 
Trustee r. White, [1928] Ch. 214. 

234. In the cross-rcfcrence following this case for 
“ p. 148, No. 374,” read “ p. 374, No. 148.” 

239. For “ Mother, brothers & sisters — ^Mother 
takes half & brothers & sisters half — Subject to 
right of widow.] ’’ rt*ad “ Mother, brothers & 
sisters — Share moiety equally — Widow taking 
half.] ” 

256. Add. Annotation : — Consd. Re Merrall, 
Greener v. Merrall, [1924] 1 Ch. 46. 


PART V. SECT. 1. 

n i. As aTTiended by 17 Geo. 5, 

V. 35, s. 2 — Hjfeci of.] — He Shier, 
aide, not ovi*rruled, & the practioe 
adopted sinee that deejsion Tu»t altered. 
—He Alt.ibon, [1927] 4 D. L. R. 729 ; 
61 O L. R. 261.- CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

f i. l‘fori,s}on inadt for V'ldtm^ T^ess 
than ntnonni uremthLt on 'intestacy- — 
What rcliej yr(tnt('d.]— The discretion 
conferred on tlic et. in favour of the 
widow, who fipplics for relief imder 
Married Wonu'ii 's 1 lebef Act is restrleti'd 
by impUcotiou to the i»ortion of her 
deceased husband's est-ate which sh<^ 
wouhi have received on an intestacy. — 
MoBnATNioy r. McBnA^r\ic\ (1919), 59 
S. C. R. 550 ; [191913 \V. W. R. 1000 ; 
50 D. L, R. 132.— CAN. 

PART V. SECT. 3, SUB-SECT. 2. 

sk. Effect of charge.] — field: the 
widow is not entitled to any portion 
of the real estate In specie. — (’ unnino- 
11 \M V. CUNNIVOITAM, [1920] 1 J. R. 119- 
— IR. 

si. S 7M)T7NicANa. Dunican, [1920] 
1 1. R 212.— IR. 

PART V. SECT. 3, SUB-SECT. 3.— A. 

213 i. Cm'cnanf to secure payment of 
nnrn of money — Satisfaction pro taiUo. ] — 
F. on his inarriaicro ox(5cuted a bond, 


whereby, in the event of his death in 
the lifetime of his wife, a sum of money 
was to be paid t o two trustoes in trust 
for his wife. F. predeceased his wife, 
intesta te & witJiout issue : — Held : the 
sum secured by the bond was to be re- 
parded, in the absence of evidence of 
any other Intention, as satisfac'tion pro 
tanto of the widow’s share of her hus- 
band’s estate. — M atbicws v. Donegan 
& Cooke, [19251 1 I. R 201.— IR. 


PART V. SECT. 4, SUB-SECT. 1. 

229 V. .] — The words ** child or 

children of a deceased brother or 
sister ” in Intestate Successions Act, 
R. S. A., 1922 (c. 143). K. 7 (2), mean 
issue in the first greneration only, & do 
not include grandchildren or more 
remote descendants. — He Emslkt 
(Alta.), [1925] 1 W. W. R. 816.— CAN. 

a i. .}~ffeld : such child 

not entitled in Saskatchewan to share 
in the estate of the father dying 
intestate & domiciled in Saskatchewan 
before the coming into force of Adoption 
of Children Act, 1922. — Burntiel v. 
BURxriBL, [1926] 2 D. L. R. 129 ; 
[1926] 1 W. W. R. 657 ; 20 Sask. L. R. 
407.— CAN. 

a ii. .] — The word “ child ” 

in a will made in Saskatchewan by 
testator domiciled therein, who died 
before the coming into force of Adop- 
am 


lion of Children Act, 1922, hold not to 
Include an adojjtcd eliild, even though 
under the law of the foreign state where 
the child & its adopting parents were 
domiciled & in which it was adopted 
the effect of the adoption was to 
entitle It to all the rights of a child 
of its adopting father born in lawful 
wedlock.— He Donald Estate, Bald- 
win V. Moonei, 11928] 4 D. L. R. 181 ; 
119281 2 W. W. R. 636 ; suhscQuent jrro- 
cecdinya, [1928] 4. D. L. R. 771.- CAN. 

a iii. Child Welfare Act — liighis 

of 'inhcritanee .] — Child Welfare Act 
docs not create a new canon for the 
construction of wills. Therefore, whert^ 
the adopted daughter was the niece 
of the foster father’s wife & his will, 
after making provision for said adopted 
daughUT by name, gave part of the 
residue of his estate to his & his wife’s 
next-of-kin, said daughter took under 
the residuary bequest as his wife’s 
niece & not as the testator’s child. — 
He ScoiU’ Estate, [1928] 1 W. W. K. 
168.— CAN. 

PART V. SECT. 6. 

Bp. Not widow of only brother fire- 
deceasing intestate.] — He Henderson, 
[1926] 2 D. L. R. 536.— CAN. 

Bt. Brothers <£• sisters — Of infant 
dying after father who predeceased 
granidfather — Infant *8 share in grand- 
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Part VII. — Escheat and bona vacantia. 


Add, Anywtaiionfi :~ OonsA. A.-d. for Alboria 
r. A.-(t. for ( ’anada, [1928 1 A,i\ 475. Mentd. 
7i:^?Ellwood,[]027 | I Ch. 455. 

292. Add. Annotation: — Reid. Re Deloitte, 
Griffiths V. Deloitte, [1920] Ch. 66. 

306. Add. Annotations : — Mentd. The Carlgarth, 
The Otarama, [1927] P. 93 ; Lagan Naviga- 
tion Co. V. Lambeg Bleaching, Dyeing A 
Finishing Co., [1927] A. C. 220. 

311. Add. Citations 2 Ch. 19; 93 

L. J. Ch. 483 ; 130 L. T. 800 ; 68 Sol. Jo. 
419. 

315. After this ease add “ Land In Alberta granted 
by Crown.] — See Dependencikh, No. 98b.’’ 

329. Add. Annotation : — Refd. Re Cullum, Mercer 
v. Flood, [1924] 1 Ch. 640. 

330. After this case add “Property in Alberta.] — 
See Dependencies, No. 98b.” 

336a. .] — A lunatic, at the date of her 

death in 1798, was entitled to certain funds in 
ct. representing the residuary estate of ht‘r 
father. In 1794 the master had reported 
that the lunatic had no heir-at-law or next 
of kin. In 1798 & 1801 the Crown made 
ex gratid grants of the funds to certain persons 
A obtained an indemnity in respect of the 


grh.nts. In 1926 a petition was presented 
by y)ers()ns (daiming to be the next of kin 
f»f the lunatic for the payment to them of 
tlie whole of her personal estat;(». Tlie parties 
sought a determination of the following 
questions: (1) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his present Majesty or 
his nominees or givantees oi* was carried to 
the ConsolidaU'd Fund ; (2) whether the 

petition was barred by any Statute of Limita- 
tions ; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 5, suppliants could 
proceed without serving the petition upon the 
successors in title of the persons to whom the 
ex gratid grants had been made : — Held : the 
first qu(,‘stion must be answered in favour 
of suppliants. — Re Mason, [1928] Ch. 385 ; 
97 L. J. Oh. 321 ; 139 L. T. 477 ; 44 T. L. K. 
225 ; affd., [1929] 1 Ch. 1, C. A. 

337a. — — .] — Re Mason, No. 336a, ante. 

344. Add. Annotation : — Mentd. Ormond Invest- 
ment Co. V. Betts, 1 1928] A. (\ 143. 

345. Add. Annotation : — Mentd. A.-G. for Ontario 
V. McLean Gold Mines Co. (1 92t)). 95 L. J. P. C. 
217. 


father's estate — Devolution of 
Arty Ti. S. S.. 1920 (c. 7:i), ss. 18, 28.]— 
Jtf (iKOiKJKr Estates (rtahk ), [19281 
I 1). L. n. 290: [19271 3 W. VV. H. 
7G9.— CAN. 

PART V. SECT. 7. 

249 ii. .1 M. who 

was iiiniwirriod died intestate. Jle laid 
one Hister still living, it another KiHter 
who had predeceased liim. left one son 
living. ()D(‘ bri)th(‘r was still living. 
A second brother who had predeceased 


hlin loft throe children still hvmg, & 
a third brother (A.) w'ho had jive* 
deceased him hdt nine ehjhiren still 
liTing, it a tenth child (E.) who had 
prcdc<‘eaH(Ml M. left four children 
(grandelnidreii of M.) still living. On 
a i)i5(ition for directions : - rTeld : i lu' 
onc'ilftli share ol the estate to which 
the l»rother A would have lieen eiititli‘d 
should be divnhal inlo ten parts, & om^ 
of i.hc ten ]>aH.s should be divided 
cqiiullv amongst Edw'ord’s lour 
children. - 7ic JNJi'Kay (1927), 39 


U. U. ll. ol.— CAN. 

PART V. SECT. 8. 

h i. Unele tf* children of deceased 

uncles.]- Jtr Kroesinu Est\te, [1928 1 
1 1). L. I{. (513; 11928I1 W.W. 11.221. 
CAN. 

PART V. SECT. 9. 

273 iv a. S. P. Ite Jensen (Alta.), 
[19271 1 D.L R.7G; [ 1926] 3 W. W. 11 
737.— CAN. 



Cases 10- 238. 


English and Empire Digest Supplement, 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 

Part I. — In General. 

10. Add, Annotation : — ^Mentd. Lapish v. Braithwaite, [1925] 1 K. B. 474. 


Part II. — Discovery of Documents 


77a. Inquiry as to damages.] — There is no 

diff(‘rent principh" apj)]ieahle to an application 
lor discovery ol documents on an inquiry as 
to damag(‘s from that which prevails on an 
opplicution for discovf'ry where any otlier 
issue has to b(* tried between opposing 
partic's. — ^B ritish United Shoe Macuineky 
Co., Ltd. v. Laisibert FTowahth & Sons, 
T/pd. (I<d29), 40 It. P. 0. 215. 

86. Add. Annotation : — N.F. Wakefield v. Board 
(1928), 45 It. P. C. 261. 

87a. .] — Waicefieed & Co., I/td. v. 

Board (Trading as J. P. Board Co.) 
(1928), 45 It. P. C. 261. 

89. A d(1. A mwiathm : — Mentd. I )elahunt v. Moody 
(1927), 21 B. W. C. O. 588. 

99. Add. Annotation : — As to (2) Apld. Cavendish 
V. Cavendish (1925), 42 T. L. It. 134. 

126. Add, Annotation : — Folld. Seddon v. Com- 
mercial Salt Co. (1924), 69 Sol. Jo. 159. 

127. Add, Annotation : — Overd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

127a. .] — By an underlease lands & works 

were demised to the first defts. for the term 
of twenty-one years less one day. The under- 
lease contained a covenant by these defts. I 
that they would not assign, transfer or part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in case of the broach of such 
covenant it should be Lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
det<Tmine. Pltf., the purchaser of the 


reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/or the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. On a summons taken 
out by pltf. asking that the second defts. 
might be ordered to file a full & sufficient 
affidavit of documents, the judge, consider- 
ing himself bound by Powis {Earl) v. Negusy 
No. 127, made the order asked for : — Held : 
there was one issue only between i)ltf. & the 
three defts., namely, whether the under- 
lease, subject to which pltf. as he alleged 
derived his title to the possession of the 
land in question, was still subsisting or had 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second defts. must be discharged. 
Powis {Earl) v. Negusy No. 127, overd.- 
SEDDON V, COMMEHCIAE SALT CO., LtD., 

11925] Gh. 187; 94 L. J. Ch. 225 ; 132 
L. T. 437 ; 69 Sol. Jo. 159, C. A. 

171. Add. Annotations: — As to (2) Consd. Soviet 
Kepublics Union r. Belaiew (1925), 42 T. L. R. 
21 . Refd. Buff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

238. Add. Annotation: - Refd. Tecalemit v. Ex.- 
A-Gun (1926), 44 R. P. C. 62. 


PART I. SECT. 1. 

sa. Whvlhvr fjcprrvmcuts ordered — 

Noi lUTA unary for jjroper dHcrminniioii 
of isfnies 1— Nichoi>i v. T. T. O., ri»2Sl 
2 1). L. tJan. Py. Caw. 2r)2 ; 

G2 O. L. Jl. 121.— CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

130 iv. .] — BAILIB V. INGLTS & 

Co., Ltd. & Jamison, 11926] N. 63. — 

IR. 

130 V. .] — Deft. eo. son^^ht pro- 

duction of a diary whieli had i>«cn kept 
hv one of pJtfH.* solrH., & wliich, it. was 
alleged, recorded an interview betwoeu 
Bucii Holr. Sc a person other than pltfri. 
in the action, at which interview the 
preparation of a debenture w^as dis- 
cussed : — Held : the diary was the 
Holrs.* property, Sc as they were not 
parties to the aijtion, there wa*< no 
power in the present proceedings to 
order production Sc inspection of their 
diary. — Keep Bros. v. Birch & Brad- 
shaw, [1928] N. Z. L. R. 360.— N.Z. 

sb. Mivers* vnion — Defence filed 
ratsmo quenlum whether drfendmiin 
leaal entdih] —A luinerH’ union entered 
an appearance in an aetfoii, A' by 
Btateiuent of defcncA^ raised the olijee.- 


tion tiiat it w^as not shoTvn that deft, 
was a legal entity capable of being 
sued : — Held : deft, by so i>leading 
must be deemed, before the trial of the 
action, to be a corpn. for the purpose 
of the litigation, so compellable to 
make discovery. — Centre Star Min- 
ing Co., Ltd. v. Bosrland Miners* 
Union (1902), 9 B. C. Ji. 190.— CAN. 

PART II. SECT. 4, SUB-SECT. 2. 

a. CiUition:—¥ov ‘M1908] S. C. 
336 ”rcad“ [1909] S. C. 335.*’ 

PART II. SECT. 4, SUB-SECT. 4.— A. 

182 i. Whether next friend niay make 
affidavit.^ — The ct. will not order a 
party to an action who is of unsound 
mind, or his next friend or the J^nlilio 
Trustee administering such person’s 
estate under Mental Defectives Act, 
1911, 8. 100 {h), to make an aflOdavit 
of documents in compliance with an 
order for discovery under Rule 161 a ; 
& Buie 167 a does not apply to persons 
of unsound mind. — Tasker v. AiiOAR, 
[1928J N. Z. L. B. 629.- N.Z. 

PART II. SECT. 6, SUB-SECT. 1. 

se. Not till issues defined.^ — When 
it is necessary, before an order for 


discovery can be made, that oertam 
questions in the suit should first be 
decided, the proper order to make is 
that the suit should bo sot. down for the 
settlement of the issues. The judge 
will then be in a position to decide which 
of the issues are necessary to be deter- 
mined before the question of inspection 
or discovery can be decided. — Eagle 
Star & British Dominions Insurance 
Co. V. Dtnanath (1922), I. L. B.. 47 
Bom. 509.— IND. 

PART II. SECT. 5, SUB-SECT. 3. 

218 i. Not tdl after defence delivered - 
InUrJocutorj/ judgment signed.^ — After 
pltf. had signed interlocutory judgment 
against doft. in an action of tort, deft, 
sought to examine the pltf. for dis- 
covery, the action [>eiug about to come 
on at the assizes for assessment of 
damages. 11. 489 states that the 

examination of pltf. by deft, may take 
place at any time after smdx deft, has 
delivered his statement of defence : — 
Held : deft, could not examine pltf. — 
Ashley v. Brenton (1SS9), 13 B. 
98.— CAN. 

218 ii. — .] — Fong Young v. 

Siting Wah, [192H1 3 D. L. B. 481 ; 
62 U. L. 11. 370. CAN. . 
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242. Add, Annotation : — Consd. Godman v. Times 
PubUshing Co., [1926] 2 K. B. 273. 

254a. Liberty to apply reserved.] — Poisbon & 
Woods v. Robertson & Turvey (1902), 86 
Ir. T. 302 ; 50 W. R. 260 ; 46 Sol. Jo. RXi, 
C. A. 


Hmn\ 7. -GROUNDS FOR RESISTING. 

(Vol. XVIJI., i>. 71). 

For “ Sect. 3, sub-seet. 2, anU;^ read “ Part 
III., sect. 9, posiJ^ 

279. Citations : — ^Por “ Bitt. Prac. Cas. 1 ” read 
“ Bitt. Prac. Cas. 13.'^ 

324. Add, Annotation : — Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

373a. .] — The City of Baroda, No. 

874a, post, 

377. Add, Annotation : — Refd. Minter v. Priest, 
11920] 1 K. B. 655. 

378. Add, Annotations : — Mentd. Huyton & Roby 
Gas Co. V, Liverpool Corpn. (1925), 42 T. L. It. 
116; Conquer \\ Boot [1928] 2 K. B. 336. 

379. Add, Annotation: — Mentd. Parkinson v. 
College of Ambulance & Harrison [19251 
2 K. B. 1. 

382. Add. Annotation : — Apld. Reddaway v. 

Hartley (1928), 72 Sol. Jo. 502. 

389. Add, Aymotaiion: — to (1) Apld. Chowood 
V, Lyall, 1 1929] 2 Vh. 406. 


394. Add, Annotations: — As to (2) Folld. The 
HopperNo. 13, [1925] P.52. Apld. The City 
of Baroda (1920), 134 L. T. 576. 

405a. R. S. C., Ord. 31, r. 19A (3)— Effect of.]~ 

Reddaway (F.) & Co. v. Hartley (1928), 72 
Sol. Jo. 502 ; 45 R. P. C. 432. 

436a. .] — Astra - National Productions, 

Ltd. V. Neo-Art Productions, Ltd., [1928] 
W. N. 218. 

456. Add, CUations :~93 L. J. K. B. 109 ; 130 
L. T. 139 ; 16 Asp. M. L. C. 236. 

462a. Effect of.] — ^Where in an action 

on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party & prevent him preparing his 
case ; & on a taxation of costs it is for the 
taxing master to determine*, having regard 
to the stay & all other material factors, 
whethc'P the costs were; reasonably or pre- 
matm’ely incurred. — PfecHERiES Ostendaibes 
(8oc. Anon.) v. Merchants’ Marine Insur- 
ance Co., [1928] 1 K. B. 750 ; 97 L. J. K. B. 
445 ; 138 L. T. 532 ; 44 T. L. R. 270 ; 72 
Sol. .To. 102 ; 17 Asp. M. L. C. 401, C. A. 

Annotation : — Refd. Tho Charmel Oiiulmi. 1192S] P. 157. 

468. After this case add “ For form of order for 
production of ship’s i)a.pcrs, sec R. S C. 
(No. 1), 1915, r. 11.” 


PART II. SECT. 6. 

256 iii. .J — IJesj)., a inomher 

or tU(* l*ormauent DefcuKJc force of 
the* 1 1 moil & (iLschai’Kod therefrom us 
medically imfit, aT)T>U(}<l for an order 
on applt. to furnish him with a true 
copy of the medical cortillcat(5 issued 
uudCT Act 27 of 1023, s. 54. lio alleged 
he had sustained iiuiines in the dis- 
cfiargo of &: special ly at-tributable to 
hiH duties, that lu* was entitlcKl to 
receive comiieusation in manner pro- 
vided under the Bcct.. that he wiia 
desirous of briuging: an acition to obtain 
eompensation & that It was imperative, 
that a copy of the jircscrlbed medi(!iil 
ecrlihcaUj roferic'd to in sect. 54 should 
be disclosed to him befon*. any lejcal 
steps wore taken to enabli; him to 
det^ermine the form <jf relief to wlileh 
he was entitled. A ITovliicial Div. 
having gri’auted the application : — 
y/cfd : as the real dispute betweiiii 
the narties was whether resp.’s ill- 
health was occasioned in the dischargro 
of his oflaclal duties or not &, as it 
was only when the cause of his ill- 
health had been established in his 
favour as a fact, that the necessity for 
the lnsp(5ction of the certJilcato nught 
arise, the application was premature 
Bhoidd have boon refused. ™U^TON 
tiOVKKNMKNT MlNiHTEll OP DkfPNCI?: 

S AF^ App. D. i;n. — 

^iUeged partner Hhiv.] 


PART II. SECT. 9, SUB-SECT. 4. 

p 1 . “ Pleadings proceedings ” 

in specified action.] — Jsitt & Ibut v. 
Hammond ik . National llRaouitcsns 
8icc, Co. (1924), 34 B. C. It. 133.-- 

CAN. 


PART II. SECT. 9, SUB-SECT. 5. 

369 v. _ Van- 

(Tutvkk 'J'lro HovT Co., Ltd,. [192H) 
- L . IL 214; ri92Sl 1 W . \V. It. »0U , 
39 B. (\ ll. 179.— CAN. 

370 iii. .J— When in an alRdavil 

of discovery privilege is idaimed m 
respect of any document or doeumentb, 
such docjument or documents must be 
specified individually in tlie sehediile 
attached to the ailldavit of discovery, 
& not referred to as being included 
among others eontaiiied in a bundle. — 
ItndiiBHooKF. V. O'Sullivan He Uibkh- 
NiAN Fire Insurance Co,, Ltd., 1192C1 
I. R. 500 ; 59 1. L. T. 101.— IR. 

370 iv. .] — Where privilege is 

claimed with respect to docamonts 
deponent is not required to describe 
the documents in such a manner as 
would disclose the nature or parti- 
culars of such documents. “ A bundle 
of documents marked ‘ A ' & numbering 
1 to 160, all of which documents were 
initialled by this deponent, ” is a 
sufticieut idontlflcatioii of the docu- 
ments. — Campbell v. Woods, Irmie & 
The Canadian Tress (Alta.), [1920J 


2 D. L. R. 805 ; 11920] 2 W. W. R. 99. 

—CAN. 


PART II. SECT. 10. 


385 iv. .1 — Where deft. 

obtained an order for discovery, be in 
the affidavit of discovery it was sworn 
on behalf of pltf . that a document in Ins 
possession related solely to xiltf.’s case 
tv did net support deft.’s case, be the 
Siipi*emo Ct. had refused an applical len 
by deft, formspectieii of the document : 
— Held: on the evid(*iiee there was no 
substantial ground Ui>on which to ba.se 
a conclusion that the statement m the 
affidavit was made- erroneously or under 
a misconceidion of the character of the 
document, & the ajiiihcation was pro- 
perly i-efused. — Smith, etc. v. Sunday 
Times (1923), 31 C. L. R. 552.— AUS. 

388 i. Claim of privilege .] — 

Where an affidavit sets out positively be 
deflnil-ely that privilege is elaiin(*d for 
certain doe-uinenls, on the ground that 
they aroso out of nc'gotiations earru'd 
oil “ without iirejudice,” that btatc- 
incnt cannot be contradicted bv 
affidavits or material from the other 
side ; but it can bo attacked or 
impugned only by some admission or 
q iiallhcation coming from that side.- - 
Black v. Ocean A('cidf\t tN 
(guarantee Co. (Man.), 119201 2 

1). L R. 985 : 1192GJ 1 W. VV 11 8S.i — 
CAN. 
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Part Ml. — Production and Inspection. 


4-94. After this case add Receiver & manager 
appointed by debenture-holders — Liability to 
produce.] — See Companies, No. 50C7a, ante,” 

528a. Action on bill of exchange — Deed 

giving time to principal debtor.] — Where 
an action on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if at all, as a surety only i—Held : he was not 
entitled to the inspection of a deed in i>ltf.’s 
possession, by which it was suggested time 
had been given to the principal debtor, but 
to which deed the surety was no party. — 
Smith v. Winter (1838), 3 M. & W. 309 ; C 
Dowl. 380 ; 1 Horn. &; H. 45 ; 7 L. J. Ex. 
79 ; 150 E. R. 1162. 

539. Add, Annotation — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

539a. Action for slander.] — D ay v. Tuckktt 

(1846), 7 L. T. O. 8. 234. 

544. Add. AnnotatUm : — A.s /o (2) Apld. Cl i< mind 
V, Lyall, 11929J 2 Ch. 40(>. 

555a. .] — In an action of slander imitating 

to pltf. that he was tlie writer of a scjandalous 
letter reflecting upon deft., the latter in one 
of his pleas set forth the letter & justified the 
words spoken : — Held : pltf. should insx>ect 
the letter with witnesses, in order that he 
might be prepared at the trial tcj show that 
it was not in his handwriting.— Cuims v, 
Curtis (1833), 3 Moo. 8. 819. 

640a. Broker’s book,] — ^Browning v. Aylwin 

(1827), 7 B. & C. 204 ; 9 Dow. & Ry. K. B. 
801 ; 5 L. J. O. S. K. B. 320 ; 108 E. R. 699. 

Annoiaiiom : — Distd. Smith v. Winter (1838), 3 M. 8z W. 

303; Day v. Tuckett (1846). 10 J. P. Jo M.'iS. Refd. 

Mutter V. Eastom & Midland liy. (1888), 38 CJh. D. 32. 


650a. .] — ^R,oss V. Laughton (1813), 1 

Ves. & B. 319 ; 35 E. R. 136. 

Antioiaiions Consd. Griffitlis v. Griffiths (1843), 12 L. J. Ch'. 
397 ; SinunondH v, G. E. Ry. (1868), .3 Ch. App. 797 ; 
li-e HawkCM, Ackcrnian t?. Lockhart, li898J 2 Cb. 1 ; Z*’c 
Hapld Road Transit Co., [1909] 1 Ch. 96. Refd. Hozon 
V. Holland, Uusband v. Holland (1839), 4 My. & Ci', 304. 

651a. .] — Baker v. Henderson (1830), 

4 Sim. 27 ; 58 E. R. 11. 

Arj^taiionn : — Difltd. Warburton v. Edgr(5 (1839), 9 SJni. r»08. 
Refd. He Hawkes, Aokorinan v. Lockhart, [1898] 2 Ch. J. 

653. Add, Annotaiions Apld. Re Cameron’s 
Coalbrook, etc., Ry. (1859), 25 Beav. 1. Refd. 
Lockett V. Cary (1864), 3 New Rep. 405 ; 
Fowler v, Fowler (1881), 29 W. R. 800 ; He 
llawkcs, Ackerman v, Lockhart, [1898] 2 
Ch. 1. 

714. Add, Annotation : — As to (1) Distd. The City 
of Baroda (1926), 134 L. T. 576. 

736. Add. AnmdaLion : -Apld. Minter v. Jhit‘bt, 
119291 1 K. H. 655. 

740, Add. Annotalion ; — Apprvd. Mmtei* r. Ihh'st, 
I J 9291 1 K. B. 1)55. 

743. Add. Amiolallon : — Consd. JVl inter v. I’jhvst, 
I 1929! 1 iv- B. 655. 

754. Add. Anuidfdion : — A*- to (2) Refd. Minter r. 
Pri<‘s(, 11929] 1 K. B. 655. 

757. Add. A)motation : —Consd. Minter v. Priest, 
[1929J 1 K. B. 656. 

759. Add. Annotation : — Apprvd. Minter v. I’riest, 
[1929] 1 Jv. B. 655. 

763. Add. A nnotation : — Apld. Minter v. Prhist, 
1J929J 1 K. B. 656. 

305 ^. ,] — Completed drafts of documents 

[settled by counsel] in support of an applica^ 
tion for the fiat of the A.-G. to counterclaim 


PART III. SECT. 4, SUB-SECT. 7. 

•f. Deponent on application for svea- 
rity for costs — Prodvetion of fk)cuments 
rej erred to in College 

HitAND Clothks Co., Ltd. r. Brown 
& EmrATHlOK, 119528] 2 D. L. It. 002 ; 
[1928] 1 W. W. R. 778 ; 23 Alta. L. R. 
363.— CAN. 

PART III. SECT. 6, SUB-SECT. 1. 

525 ii. .] — Hamilton v. Street 

(1800), 1 Gr. 327.— CAN. 

525 iii. Duevunnts mpportiny 

case -Or repelling defendant's case.]— 
As ji, prenoral rule pltf, in equity is 
entltUni to a discovery, not only of that 
which constitutes his own title, but 
also of whatever Is material to iHqa'l 
the ease sot up b>' deft. ; ic, as a i»arl 
t>f that diHCovcry, to the production of 
such docnincuts as are material for tlui 
same purpose. — Lawlor v Mukohiso n 
(1802), 3 Gr. 0r»3.— CAN. 

r i. .] — In an action on a 

policy of insurance against liability for 
damagres, to recover the amount of a 
judfifinont which the insured had paid 
& which had bijcn recovered ugamst 
them in an action in which the insur- 
ance CO, had conducted the defence : — 
Held : pltfs. were entitled on dis- 
covery to know all that was done by 
the insurance co. in defending: the 
action & to see all papers & documents 
connected there witli, & also wci*e en- 
titled to the benetit of all investiga- 
tions made. & opirdous obtained, by the 
CO.— WiLLiAMH r. London Guarantee 
Sc Accident Co., Ltd., [1920] i 
W. W. R. 1023. - CAN. 

PART III. SECT. 5, SUB-SECT. 3. 

677 iii. . — Bradbury v. M - 


FATT & Carman (1884), 1 Man. L. K. 
92.— CAN. 

583 i. Possessiofi of agent — Agenvy 
invst he estahlishcd- -Pay-'in slips %n 
fuinds of hanker.] — A bank, retaining 
pay -ill slips which have accoinpaiiied 
jiayments into a customer’s account/, 
docs not liold them os the agent of 
the cjustonier, who, consequently, will 
not be ordered In an action to which 
he is a party to produce them as docu- 
ments in his possession or iiower. In 
such an action the ct. also declined 
to make any order relating to those 
documents under Evidence Act, 19Jr), 
H. 89. — JiKVER V. Maguire, 1 1928] 
V. L. R. 262 ; 11928] Argus L. ii. 169. 

-AUS. 

Bg. Documents 7iot prodwed at first 
hearing -Official records rweded to a.ssist 
court — I^uve granted to admit at later 
stoflre.]— Where a jiart-y has not pro- 
duced at the first hearing, as required 
by Grd. 13, r. 1, the documents in ins 
possession or power on which ho relies, 
the leave of the ct. under r. 2, admitting 
them at a lator sttige, should not 
ordinarily be refused if the documents 
ore official records of undoubted 
authenticity which may assist the ct. 
to di'cide rightly the issues before it. 
— GoriKA Raman Roy v. Atal 8ingti 
(1929), L. R. 56 Bid. App. 319.— IND. 

PART III. SECT. 6, SUB-SECT. 6.— F. 

sh. General ruU.] — In the case of 

f >ublic docuinents tliero is a common 
aw' right of inspection, but that right 
must necessarily be exercised wuthin 
certain limits. The right ought to 
be restricted to those persons who 
can prove themselves to be interested, 
& there are documents which, for 
reasons of State, ought not to be 


dis losed. — Re Eitogerald, [1925] 1 
I. li. 42.— IR. 

bJ lieg^isler of titles to land kept under 
Local RegistratUm of Title {Ireland) 
Act, 1891 (c. 06).] — The above register 
is a public reglst/Or, & tlic documents 
kept In the olhco for registration of 
titles are public documents. — Re Ei'i’z- 
GERALD, [1923] 1 I. R. 42.— IR. 

PART III. SECT. 6. 

o i. May be dispensed with .] — 

The master has jurisdiction to provide, 
in an order for directions which calls 
for the produefjon ot documents, tliat 
“ the service of a notice to preduce 
such documents be dispensed with & 
that the service of a copy of this order 
upon the solrs. of the respective parties 
shall have the same effect as the 
service of a notice to produce.** — 
Royal Trust Co. v. Canadian Pacific 
Ry. (Jo.. [1925] 4 D. L. R. 772 ; [1925] 
3 W. W. R. 571.— CAN. 

PART III. SECT. 9, SUB-SECT. 1.— A. 

r i. Letter dictated hy solicitor — 

reply thereto.] — Held : piivilogisd. — 
MERCHANT'S Bank v. Moffati (1876), 
6 P. R. 348.— CAN. 

r ii. Notes of evidence taken 

during arbitration.] — Held : not privi- 
leged frem discovery & inspection in 
a subsequent action between the same 
parties.'—EAST Tamari Co-oi’ERative 
Dairy Co. v. Nornkn, [1928] N. Z. 
h. R. 395.- N.Z. 

PART in. SECT. 9, SUB-SECT. 1,— 
C. (a). 

si. -.]- Keep Bros. 

Birch Sc Bradshaw, L1928]N.Z. L. K. 
360. —N.Z. 
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for revocation o£ a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs. — Viqneron- 
Daul (British & Colonial), I/td. v, Pettit 
(1925), 69 Sol. Jo. 693 ; 42 11. P. 0. 431. 

821. Add. Armotai ioti -tieM. Mintor v. Priest, 
L1929J 1 K. B. 655. 

823. Add. Annotation: — As (1) Apld. The City 

of Baroda (1926), 131 L. T. 576. 

874a. .] — Pltfs. claimed for short de- 

livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, third, <fc fourth officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 
of theft, which repc^rts were in due course 
obtained through defts.’ agents in China. 
Defts. claimed that these reports were 
privileged from discovery: — Held: (1) the 
reijorts were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ponent’s documents. — The City of Baroda 
(1926), 134 L. T. 576 ; 70 Sol. Jo. 1044 ; 17 
Asp. M. L. C. 27. 

891a. .] — In obedience to general instructions 

issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belonging to pltfs. The form was headed, 
“ Confidential report for the information 
of the Authority’s solr. . . .” The report 
was sent to the master’s superior officers, 
who passed it on to the manager of the 
Authority’s insurance department, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced : — Held : 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 


1 lands, it was made for the purpose of being 
put before the solrs. ; tJie report therefore 
comx_died with the tests laid down by 
Buckley, L.J., in Birmingham iSc Midland 
Motor Omnibus Co. v. London <&: North 
Western Ry. Co., No. 394, ante, & was privi- 
leged from production. — The Hopper No. 13, 
11925] P. 52 ; 94 L. J. P. 45 ; 132 L. T. 736 ; 
41 T. L. R. 189 ; 16 Asp. M. L. C. 473, D. C. 

Annotation. - -Distd. The City of lUroda (192G), 131 L. T. 
67G. 

905. Add. Annotation : — Refd. The Hopper No. 13, 
[1925] P. 52. 

933. Add. Annotation :- -Consd. Minter r. Ih icst, 
11929J 1 K. J5. 655. 

941. Add. Annotation : — Refd. Minter v. J’liest, 
[1929] 1 K. B. 655. 

1039a. .] — Greenwood v. Rothwell 

(1844), 7 Beav. 291 ; 13 L. J. Ch. 226; 2 
L. T. O. S. 496 ; 49 E. li. 1077. 

1087a. Deed pleaded.] -Penautu nARUouR, 

Dock ^ ilA. Co. v. Waterworks 

Co (18()0), 7 C. H. N. S. S16 ; 29 L. .1. C. P. 
230 ; 1 L. T. 551 ; (i Jur. N. S. 912 ; 8 W. R. 
215 ; 141 E. R. 1036. 

Annotation . — Consd. I'rit'c v. Harrison (1 800), 8 C. B. N. S. 
fUT. 

1090a. S. P. A.-G. op Prince of Wales v. Lamhe 
( 1848), 11 Heav. 213 ; 17 L. J. Ch. 154 ; 10 
L. T. O. S. 498 ; 12 Jur. 386 ; 50 E. R. 798. 

1144. Add. Citation : — 1 Leach, 300, n. 

Add. Annotation : — Refd. R. v. Elworthy 
(1867), 37 L. J. M. C. 3. 

1197. Add. Annotation : — Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198. Add. Annotation : — Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1212. Add. Annotation Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1218. Add. Annotation : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391 

1223. Add. Annotation : — As to (2) Refd. JJi'owti r. 
OagenhaTri Urban Distiict Council, [10291 1 
K. B, 737. 

1283a. Akt. f(Jr Autcxjene AmMiNruM 

ScuwEissuNG V. London Aluminium Co., 
Ltd. (No. 2) (1921), 3S R. P- C. 361. 

1285. Add. Annotation : — Mentd. Re Southerden, 
Adams v. Southerden, 11925] P. 177. 


PART III. SECT. 9, SUB-SECT. 1.— 
C. (b). 

807 ii. Letter included in — Not 

privileged.] — Moffatt v. Hangar, 
1923] N. Z. L. 11. 448.— N.Z. 


PART HI. SECT. 9. SUB-SECT. 1,— 
F. (a). 


856 I. No privilege — Litigation not 
contcmplcUcd.}~BMmi v. C. N. Ky. 
(Alto.). 11926] 2 D. L. R. 372.— CAN. 


8 Report of local manage 

— To head office of insurance company, 
■^ Held : pilvlleged.— G rain (jlaimi 
Bureau, Ltd. v. Canadian Sureti 
Co. (Man.). [1927] 4 I). L. R. 297 
H927J 2 W. W. R. 407.— CAN. 


PART III. SECT. 9, SUB-SECT. 1.— 
F. (b) ii. 

e i. S. P. Stepdenson v. E. D. & 
B. C. R. (Alta.), [1926] 2 D. L. R. 080.— 

CAN. 

e ii. Reports of clainin agent .] — 

Stephenson v. E. D. & B. O. R. 
(Alta.), 11920] 2 D. L. R. C80.~CAN. 

886 U. .] — Laurenson v. Wei- 

DiNOTON Crry Cokpn., [1927] N. Z. 
L. R. 510.— N.Z. 


PART Hi. SECT. 9, SUB-SECT. 1.— 
F. (o). 

a. Citation For '*11908] S. C. 
335 road “ [1909] S. C. 335.” 

PART III. SECT. 9, SUB-SECT. 1.— H. 

924 i. Privileged — Communication 
with view to compromise — Copy not 
retained by solidtnr. \-—lleld : althouKh 
til© occasion on which the document 
was written was not priviletfod. the 
document, owirijj to its nature & ellect, 
was privileffcd from T)roduction. — 
MoFFA'rr w. IEangar, [1923] N. Z. L. R. 
448.— N.Z. 

924 ii. Stipulat ton ni 

event of failure to agree.] — Negrotiations 
carried on “ without prejudice,” & 
with a view to tho settlomoiit of an 
action, & all lottijrs & communications 
arising out of such no^rotiations, are 
prlvileerod from production. — 

V. Ocean Accident Sc Guarantee Co. 
(Man.), (19201 2 I). L. R. 986 : [1920] 
1 W. W. R. 883.- CAN. 

PART III. SECT. 9, SUB-SECT. 4. 

1116 ii. — .] - Sydney Ciieemk i;: 
Buti'ER Factory Assocn. v. Bru\\ .n 
(1900), 19 P. K. 152.— CAN 


PART III. SECT. 9, SUB-SECT. 5. 

1132 i. Ohjertiofi nlUielu s to pro- 
diutuni not discovei y.\ — ;Milds r 
Mejk'EU Co., Ltd. (J8‘J3), J5 l\ H. 
270.- CAN. 

b i. A" of taken away by J Wirt a 

Evidence Art, R S .1., 1922 (r 87), 
HS. .3, 7.1 — CAMPIIELL 0. WOODH, lltMlE. 
Sc The Canadian Puesr (Aitn ), [19201 
2 I), li. U. 805 ; [1920] 2 W \V. B 
99.— CAN. 


PART III. SECT. 9, SUB-SECT. 8. 

f i. .]— Heldici’ V South 

African Railways & llAunouiid 
(1927), 48 N. L. It. 05.— S. AF. 

o. Citation • For ‘ 119081 S C 
335 ”iead” 1J9091 3:15.’ 

■k. Publication agaiiid puhlic policy 
— Objection by Jltorn* y-Crncral .] — 
Wtuu'e, in an action to a State is 

a party, tlic Stale ol>jcfts to produce 
for inspeetioti do( inociils [i are in 
iact Ststi* ]»npcr^, u '-t.oU‘nu*nt bv Ua* 
A.-G. for tliat SloK, tliut tlicir ]>r()- 
ductlon foi insp<'< turn would be pre- 
jndjenl to the pul)lic int(*ie-ls is con 
cJusjvc A an aiihwer l.o an application 
for an order ior inspection. — G riffin 



Cases 1314—1360. English and Empire Digest Supplement. 


Part IV. — Interrogatories. 

1314, Add. Annotation : — As to (1) Consd. Suther- 1345. Add. Annotation : — Mentd. Jarvis v. Surrey 
land V. British Dominions Land Settlmt. County Council, [1925] 1 K. B. 554. 

Corpn., [192(1] Ch. 746. 

1343. Add. Annotation : — Mentd. Jarvis v. Surrey 1360. Add. Annotation : — Mentd. Soviet Republics 
County Council, [1925] 1 K. B. 654. Union v. Belaiew (1925), 134 L. T. 64. 


r Staitc op South Australia (1925), 
ae C. L. R. 378.-~AUS. 

PART III. SECT. 12. 

o i. .] — The party who haH 

obtained an order for production of 
documents may insist on obedience to 
that part of the order which requires 
the documents produced to bo 
deposited with the prothonotary. — 
Bloompielt) V. Monaroh, etc., CJo. 
(No. 1), IJ927J 1 W. W. K. 140 ; ajQTd., 
[1927] 3 D. L. U. 33.0 ; [1927] 2 W. W. R. 
196 ; 36 Man. L. R. 603.— CAN. 

PART IV. SECT. 1. 

1314 vii, .] — With respect to the 

8Coj»e of an examination for discovery, 
the jiractice is now settled in favour 
of a full examination “ touching t-he 
matters in (luestion in the action,’’ & 
is not confiiH'd to mat-ters respecting 
which disco verj’^ might have been 
sought under tin* old C’hancery ]>ractice 
in England. — Hahvie v. (Uvadtan 
1‘ACiPic Ry. do. Hu«ht Kngtnkeu- 
ING tt Construction' do.. Ltd., [192H] 
1 D. L. R. 696 ; [1 928] 1 W. W. R. 1 87 ; 
22 Sask. L. R. 361.- CAN. 

ri. .] — Under r. 328 a 

foreign pltf. has not a primd facie right 
to be examined for discovery at his 
place of residence. The place & manner 
of his examination artJ matters to bo 
dotormlned by the ct., having regard 
to what is “ just He convenient.*’ — 
Sweeny v. Manufacturers Holding 
OORPN., [1924] 2 D. L. R. 296 ; 64 
O. L. R. 250.— CAN. 

j. ii^ Temporary absence — 

liulcs 270, 272, 275.] —Abramson v. 
United States Fire Insurance do., 
[1927] 1 B. L. K. 834; [1927] 1 

W. W. R. 252 ; 21 Sask. L. R. 372.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

si. Probate of iHlL] — Probate Rules, 
1916, r. 32. makes provision for dis- 
covery of documents but not for dis- 
covery by int^errogatories. — 1\ the 
Will op Denis, [1928] V. L. R. 266 ; 

1 1928] Argus L. H. 136.— CAN. 

PART IV. SECT. 3. 

f (p. 184) i. .]— Rule 267 (Sask). 

provides that a person for whoso 
immediate benefit an action is prose- 
outed or defended shall be regarded as 
a party for the pnrjiose of examination 
in discovery, but w'hero a party to the 
action wishes to avail himself of the rule 
& the pleadings do not disclose that the 
action has bt^cn brought for the 
immediate benefit of the person sought 
to be examined, the registrar is not in a 

B osition to say that the party socking 
le appointment is entitled to examine 
such person, & he should therefore not 
issue an appointment without an order 
of the ct. or a judge. — Johnson v. 
Hawkes, [1924] 3 D. L. R. 624 ; [1924] 
2 W. W. R. 965.— CAN. 

f (p. 184) U. .] — In order to 

obtain an order for the examination 
for discovery of a person who is not a 
party to the action, appet. must show 
that pltf. in whose name the action 
was brought is not really pltf., but 
that the person whose examination is 
asked for is the real pltf. & that the 
action is being prosecuted for his 
benefit. — Canadian Credit Men’s 
Trust Absoon. r. Morton, [1926] l 
W. W. R. 772.— CAN. 


f (p. 184) iii. .1— An order is 

necessary for the examination for dis- 
covery under rule 267 of a person for 
whose immediate benefit an action Is 
prosecuted . or defended. — I mperial 
LTTMBER Yards. Ltd. r. McManus, 
[1928] 2 D. L. R. 150; [1928] 1 W. W. R. 
409 ; 22 Saak. L. R. 278.— CAN. 

sm. Person far vjJiosc tmmediaie benefit 
a>cUon defended— -Beneficiary under unit 
— Action ayainst trusU'es.] — In an action 
against trustees under a will to rescind 
a contract for the sale of jiroperty of 
the ostal-c : — Held : a beneficiary who 
was entitled to the rents & profits of 
such property, whether sold or not, was 
not “a party for whose immediate 
benefit the action was defended,” & 
was not exammablo for discovery. — 
WOOLWORTH Co. V. POOLEY, [1925] 2 
W. W. R. 481.— CAN. 

g(p. 185)i. Co'defcndant not 

actively defending .] — Where pltfs. sued 

C. & G. to 1 ‘ecovor the balance of the 
purchase -price of land, & C. did not 
defend otherwise than by delivermg 
demand of notice, & G. alleged that C. 
shared in a secret commission paid by 
one of the pltfs. to procure G. to enttjr 
into the agreement of purchase : — 
Held : G. was not a person ** adverse 
in interest ** to C. so as to make C. 
examinable for discovery by Q. under 
r. 234. — Hkgler v. MacNab, [1924] 3 

D. L. R. 501 ; [1924] 2 W. W. R. 649. 
—CAN. 

m (p. 185) i. Counterclaim for balance 
of a '’■count — Assif/nnient from asmyi^rr 
of insolvent stockbroker.] — Held: the 
stockbroker was examinable, at the 
Instance of pltf., imder r. 285, O. J. 
Act. — Carnegie v. Cox (1886), 11 
P. n. 311.— CAN. 

8 (p. 186) i. Employee.] — In order to 
be examinable for disco\ery under 
r. 234 an employee of a party must 
have been directly connected witli the 
transaction in issue, not merely as 
a witness, but because of the cha- 
racter of his employment — Weiss v. 
SciilKBCEL (Alta.), [1926] 1 W. W. R. 
154.— CAN. 

s (p. 186) ii. Does not include 

minister of Crown.]~H. (Provincial 
Treasurer of Alberta) v. Smith, 
[1927] 2 D. L. R. 69 , [1927] 1 W. W. R. 
474 ; 22 Alta. L. R. 544.— CAN. 

o(p. 186)i. .] — Under County 

Ct, Ord. r. 17, an infant, a party to 
an action, may be examined by the 
opposite party for discovery before t,ho 
trial. — Lancaster V. Vaughan (1924), 
33 B. C. R. 159.— CAN. 

0 (p. 186) ii. .] — ^An infant pltf., 

who is com potent to testify at the 
trial, is subject t-o examination for 
discovery. — Watson v. Motor Livery 
Co. (Alta.), [1926] 1 W. W. R. 652.— 
CAN. 

1 (p. 186) i. .]— Deft., in an 

action by a corpn., has a right to select 
the officer of the corpn. whom ho will 
examine. — Trinity College v. Levin - 
TER, [19241 2 D. L. R. 584 ; 64 O. L. R. 
290.— CAN. 

1 (p. 186) ii, .] — In an 

action for libel against the publishers 
of a newspaper, wherein the only 
questions in issue were those of malice 
& damages, an order was made desig- 
nating an officer of deft. co. as its 
officer to be examined for discoveiT Rs 
to matters aflocting damages. — Kafi’ 


V. Star Publishing Co., [1925] 1 

W. W. R. 774.— CAN. 

e (p. 187) i. .]—Held : 

an officer of the railway co. — Gor- 
DANiER V. C. N. R. (1 904), 15 Man. L. R. 
1.— CAN. 

m (p. 187) i. Street fore- 

man.] — Held : not an officer examin- 
able for discovery. — ^WEBSTEii v. 
Toronto Coktn. (1892), 15 P. R. 21.— 

CAN. 

n (p. 187)i. Fire T/^ardcn.l 

— Held : an officer examinable for dis- 
(M)very. — K ing Lumreji v. 

Canadian Pacific Ry. Co. (1912), 19 
W. L. R. 950 ; 17 B. 0. R. 26; 2 
D. ]j. R. 345.— CAN. 

s (p. 1 88) i. — Wficther limited 

to ojiJirers employed when cause of action 
arises.] -The pltf. having examined for 
discuv(5ry, under rule 266, an oflaeer 
of each of the two di'ft. cos., applied for 
leave to examine, as servants, two other 
men who at the time of the accident 
in qu(‘stiOD \\ero employed by one d(5ft., 
a contracting co., & at the time of the 
ai)pJic!jtion were employed by the other 
deft., a railway eo. —field : the leave 
should ))(i given, but, in view of the 
facts diseloscd in the inat^^rial filed, 
I)ltf. should be allowed liy this order 
to examine only one of said sc'.rvants, 
hli(5 to elect \vhich one. Rul(' 266 
did not limit <-lie examination i.o offieiu's 
«S: servants who were employed liy the 
corpn, when the cause of action arose. — 
llARviE V. Canadian Pacific’ Ry. Co. 
6^ Httrht Engineering & Construc- 
tion Co., Ltd., 11928] 1 P. L. R. 696 ; 

1 1928] 1 W. W. R. 187 ; 22 Sask. L. R. 
361.— CAN. 

e (p. 18S)i. .]--An order 

may be madcs for the examination of a 
deft, corpn. by its officer outside t.hc 
jurisdiction. The question is one of 
convenience. — Caven v. Canadian 
Paoifio Ry. Co., [19241 2 D. L. R. 
1112 ; [1924] 2 W. W. R. 200.— CAN. 

f(p. 188)i. .] — In an action 

against a landlord for damages for 
illegal distress, the baihfl not, being a 
party to the action is not examinable 
for discovery. — Harvey v. Sylvia 
Court, Ltd., [1924] 3 W. W. R, 849. — 
CAN. 

sp. Minister of Crown.] — Held: not 
an officer within r. 250. — R. (Pro- 
vincial Treasurer of Alberta) v. 
Smith. [1927] 2 D. L. R. 69; 41927] 
1 W. W. R. 474 ; 22 Alta. L. R. 5 J4.— 
CAN. 

PART IV. SECT. 4. 

m i. .] — While a judge or master 

in chambers has jurisdiction to direct 
that a party shall not examine an 
opposite party for discovery until the 
examining party has himself made 
discovery of documents, snch juiis- 
diction should her exercised only under 
special circunistancos. — Miller v. 
Great West Natural Gab Corpn,, 
Page Herbky Iron Tube & Lead Co. 

V. Great West Natural Gas Corpn. 
(1923), 20 Alta. L. R. 379; [1924] 1 

W. W. R. 1100.— CAN. 

sr. After amendment of pleadings.] 
— If a party, after all discovery ordei-od 
has been made, desires to amend his 
pleadings & then desires to have a 
further examination for discovery, this 
can bo granted by a judge or master 
under r. 234. — Millfji v. Great West 
Natural Gas Corpn., Page Hersey 



Vtd. XVm. — Discovery. Cases 1420— 1890a. 


1422. Add. Annotalion : — Retd. Wakefield v. 
Board (1028), 45 R. P. 0. 261. 

1442a. .] — Deft., a shipowner, was sued by 

the cargo owners & charterers for non- 
delivery of the cargo. Peft. alleged that the 
non-delivery was caused by perils of the sea 
excepted in the charterparty & bill of lading : 
— Held : interrogatories asking pltfs. whether 
the cargo was insured, & if so, with whom, 
by whom, &; to what amount, were irrelevant 
& inadmissible. — ^Bolckow, Vaughan & Co. 
V, Young (1880), 42 L. T. 690 ; 4 Asp. 
M. L. C. 301. 

Add. Annotalion : — Consd. Sutherland v. 
British Dominions Land Settlmt. Oorpn., 
[1926] Ch. 746. 

1462a. .] — The owners of the 

steamship V., one of two ships found jointly 
to bliime in a collision action, limited their 
liability & paid the amount into ct. Claims 
against the fund were in due course filed by 
the owners of the N, & the ow'ners of the 
other ship, the S., & also by the owners of 
cargo on the i8. The same solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the S., who 
were not parties to the (‘.ollision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there I 
had been any assignment of the claim of the I 
owners, master, & crew of the S. ; A No. 4 ! 
asked by whom the particular solrs. were 
instructed to present the claim of the ovmers 
of the S. : — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within 11. S. C., Ord. 31, r. 2, ^ must be 
allowed. No. 4 was not pressed.- — The 
Nedenes (1924), 41 T. L. R. 243. 

1464, Add. Annotalion : — Refd. l^erlak Petroleum 
Maatschappij v. Deen (1923), 93 L. J. K. B. 
168. 

1465. Add. Citations : — 93 L. J. K. B. 158; 130 
L. T. 231. 

Add. Annotation : — Refd. La Radiotechnique 
V. Weinbaum, [1928J Ch. 1. 

1521. Add. Annotation : — Mentd. (’assidy Daily 
Mjitoj* Newspapers, | 1929| 2 K. B. 331. 


1531. Add. An7iolation : — Consd. Isaacs v. Cook, 
|192.*il 2 K. B. 391. 

1532. Add. Annotation: — Refd. Aga Khan v* 
Times Publishing Co., [1924] 1 K. B. 675. 

1549. Add. Annotation : — Refd. Tournier v. 
National Provincial <fc Union Bank of 
England, [1924] 1 K. B. 461. 

1555. Add. Annotations : — Refd. Aga Khan 

Times Publishing Ch., [1924] 1 K. B. 675. 
Mentd. Sutherland v. Stoi^es (1924), 41 
T. L. n. 106. 

1571. Add. Ayinotations : — Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 
Mentd. Sutherland v. Stox)es (1924), 41 
T. L. R. 106. 

1625a. .] — In an action for infringement 

of a patent, defts. alleged prior user by V., 
A i)rior publication by J. : — Held : (1 ) defts. 
alleging that the pj*ior us('r was by macliine, 
they ought to stale whetluT any such 
machine existed, A, if so, whether any sue4i 
machine was in tlieir possession, custody, 
or ])Ower, A the ]>ri‘S(‘nt address of V. ; 
(2) (lefts. alk‘ging that the prior i>ublicaiion 
was by document, they ought so to state 
A sullici(‘nily idcmiify the documcmt A the* 
prest'ut address of J . -CenekaTi Electric 
C\). (1900), Ltd. V. Safety LTr''r A Elevator 
Co. (1903), 21 R. P. C. 109. 

1626a. Prior publication.] — (Bcnehal Electric 
Co. (1900), Ltd. v. SAi-M^rrY Lifi^ A Elevator 
Co., No. 1625a, a7ifr. 

1631a. Chemical composition of infringing sub- 
stance.] — SuARpjo A Dojime, Incorporated 
Boots Pcre Drui; ('o., I^td. (1927), 44 
R. P. C. m. 

1631b. General question as to process used in manu- 
facturing infringing article.] dield : inad- 
rnissibhi. — Osram Lamp Works v. Pope’s 
Electric IjAMp Co., Ltd. (1914), 31 R. P. C. 
313, C. A. 

1677a. Ownership — Alleged fraudulent repre- 

sentations by seller.] — In an action against, 
an auctioiK^er tor the price of a liorse sold 
by him for pitf., deft.., who })leaded fi'aud, 
was not allow<Hl to ask whetl)(T the horse 
was pltf.’s A if so how did it become his. — 
SiviKR V. Harris (1876), Bitt. Prac. Cas. 08 ; 
2 Cliar. Cham. ('as. 54. 

1690a. As to ingredients of infringing articles.] — 


Iron Turk & Jjkad Co. v . (D!Rri.A'j' Wes 
Natural Gab Cokpn. (1923), 20 Alta 
CAN* ’ 11^241 1 W. W. II. 1100.- 


PART IV. SECT. 5, SUB-SECT. 6. 

1416 V. .] — A party cannot lx 

rcQuired to state what courBO lx 
proposes to adopt at the trial, or U 
disclose tlic names ot his infornianti 
or witncHscs. — Nemerovsky v . Me 
Bride (No. 2) (Man.), [1927] ; 

1). L. K. 148 ; [192G] 3 W. W. K. 436.- 
CAN. 


PART IV. SECT. 5, SUB-SECT. 7. 

1432 iii. .] — If the answers to 

an interrogatory can disclose anything 
which can be fairly said to be material 
to enable pltf. eith(‘r to maintain his 
own case, or to destroy that of his 
adversary, the interrogatory ought to 
be answered, but if the answers cannot 
be material for either of those purposes 
deft, ought not to be ordered to answer. 
— Heidner & Co. V. The Hanna 
Nielsen, [1926] 2 D. L. R. 1059 ; 


ri92()] 2 W. W. B. 397 ; 37 B. C. R 
207.— CAN. 

1434 iv. .]— Under r. 423 

import(‘d into county ct. proccdui-e. 
int(Trogatorie‘' must be din-rtly ant 

U) the matters in issue. — Di vlop Drug 
Depot v . Harti’ Boot &: Suok ("o. 
(Man.), [1926] 2 W. W. U, 92.— CAN. 

PART IV. SECT. 5, SUB-SECT. 9. 

1457 i. IIow far admissible.] — In a 
suit to set aside an agroemoiit on tUo 
ground of fraudulent mihi-cprescnta- 
tions ; — Held : deft, was eiilitksd to 
ask for the substance of the conversa- 
tions. — V^KBT V. Conway (1923). 23 
S. R. N. S. W. 344 ; 40 N. S. W. W. N. 
50.— AUS. 

1457 ii. — .]— Wedin v. RonEin- 

flON (1907), 7 \V. h. It. 72. -CAN. 

PART IV. SECT. 5. SUB-SECT. 12. 

1476 i. Material in 7 »arl.] — On 

an application to sot aside interroga- 
tories, on the* ground that they were 

S rolix, oppressive, & unnecessary : — 
leld : they should bo set aside as a 
«i n 


whole, even though some of them, 
lak«‘n by thernstdves, might lu* un- 
objeetiona])!^*.— LY'I'E v. Cukkkv, 
1 1 927] V. L. It. 4 72 ; 19 A. L. T. 47 ; 
[1927] Argus L. It. 3.')3.— AUS. 

PART IV. SECT. 5, SUB-SECT. 15.- F. 

1590 i. Dorinnoit in hands of thud 
jiorti /.] — On oxainmation Ru di.seo\('iy 
Lbe i»arty bc*ing examined eau i>e at.kffj 
t(> tell what are tbi* conUmts of a docu- 
ment not under his eontiol A' not pro- 
dueed to him.— IlAinasoN r. King, 
1192.')] 1 D. L. It 7 072. 119251 1 

W. W. It ()49 : 21 Aba. J.. R. 373.- 
CAN. 

PART IV. SECT. 5, SUB-SECT. 15.- G. 

1596 ii. .]— Hillman r. 1 mi*eiual 

Bank of Canada. [1926] 3 I). L. R. 
192; ri926J 2 W. W. ii. 276 ; 20 

8ask. L. R. .■>07 — CAN. 

PART IV. SECT. 5, SUB-SECT. 15.— I. 

1614 i. Partm*rs1iip accounts.] — 
Macdonald v. McArthur (1887), 4 
Man. L. It. .06.— CAN. 



Cases 1690a— 1817. English and Emvirk Digest Supplement. 


(^K:A (’ODA (^O. V, IJUCKWORTII & (>0. 

4r) 11. i\ c. :i25. 

1695. Add, AnvotaMon : — Mentd. Sharp & Dohrne 
Jnc. V, Boots Pure Drug Co. (1928), 45 
Jl. P. C. 155. 

1705a. Shares — Refusal of company to register 
transfer — Grounds for refusal.] — Art. 27 of a 
co.’s arts, of assocn. was as follows : “ The 
directors may without assigning any reason 
decline ^ register any transfer of shares not 
fully i)aid up made to any person not ap- 
proved by them or made by any member 
jointly or alone indebted or under any liability 
to the CO.” Pltf. was the holder of 10.000 
X>artly jiaid cumulative preference shares of 
£1 each in the co., in Dec. 1925, executed a 
transfer of 8,000 of these shares to a trans- 
feree. llegistration of the transfer was 
refused, &, pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfer & recti 11- 
cation of the co.’s register accordingly. 
Earlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 lireferencio 
shares register until the shares were fully 
paid any transfei* of any of them to any i)ro- 
posed transferee not approved by the trustees, 
& would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any mon(‘y 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 


(jretion under the arts., & that they had 
abdicated their discretion by entering intt) 
the above covenant with the trustees. 
Defts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pltf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the i)ower to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve ; (3) 
whether they said pltf. was in fact a person 
jointly or alone indebted to the co. ; (4) 

whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed : — Held: all the interrogatories wore 
proper to be allowed. Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 
r(;‘asons influenced them in exercising their 
discretion upon that ground. — SuTiiERiiAND 
(Duke) v. British Dominions Land Settle- 
ment OoRPN., Ltd., [1920] Ch. 740; 95 

L. J. Oh. 542 ; 135 L. T. 732. 

1710. Add. Ciiationa L. J. K. B. 158; 130 
L. T. 234. 

Add. Annotation : — Refd. La Radiotechnique 
V. Weinbaum (1927), 137 L. T. 638. 

1817. Add. Annotation: — Refd. Cavendish v. 
Cavendish (1925), 42 T. L. R. 134. 


PART IV. SECT. 6, SUB-SECT. 15.~R. 

1700 i. Agency — WheOter repreacnia- 
Hons made hy agent — Name of agent — 
Disallowed.] — West v. Conway (1023), 
23 S. It. N. S. W. 344 ; 40 N. S. W, 
W. N. 50.— AUS. 

1709 i. Wrongful dismissal —Acts 
justifying dismissal.] — Pltf., a doctor, 
sued dofts. for wrongful UisuiiHsal. 
He had been dismisHed on the ground 
tliat ho had recommended, as a snit- 
ahle pereon to be a nurse in defts.* 
hospital, a woman with whom ho had 
lived in adult^jry. Upon an applica- 
tion to compel idtf. to answer questions 
as to his relations witli tlie woman : — 
Held: he was bound t.o answer such 
as referred to his allegiMj adultery. — 
Jneb V. CALOAiiy Genehal Hospital. 
(1899), 4 Terr. L II. 58.— CAN. 

sa. Action for alienation of affections. ] 
— On exaniinatioii for discoYery In an 
action for alienation of affections, the 
wife having been deft.’s houfickeeper, 
he may be required to answer the 
question whether he ever heard from 
her of any objection by her husband to 
her working at his house. — Harrison 
V. Kino, [19251 1 D. h. 11. 1072 ; 11925] 
1 W. W. R. 649 ; 21 Alta. L. U. 373.— 
CAN. 

PART IV. SECT. 6, SUB-SECT. 1. 

sk. Under Marginal liulcs, n\ 344 (2). 
31<s.j — KSQU 1 MALT& Nanaimo Ry. Co. 
r. Granby Consolidated Mining, 
Smelting & Power Co. (B. C.), [1U2GJ 
3 W. W. R. 240.— CAN. 

PART IV. SECT. 8. SUB-SECT. 1. 

1732 xiv. .1 — The person 

examined must make full disclosure of 
Information which he has secured from 
others that has a bearing on the issue ; 
& ho must give his belief, if any, with 
reference to the matters In issue ; this 


belief may bo founded on information 
which he has secured from ol.hors, but 
ho must state what it is ; & he may also 
give his reasons therefor. — K ira- 
patriok V. Canadian J’AcrFir* Ry Co. 
(Sask.), [1926] 3 D. L. K. 542 ; [1926] 
2 W. W. II. 861.— CAN. 

1748 ix. .]- -Where a 

party is interrogated as to matters in 
issue done by liis agents or servants, or 
done or omitted in their presence in 
the course of their cmployiuont, he is 
bound to obtain the information they 
have, & <loOR not sufficiently answer 
by saying that he does not know A' has 
no information on the subject. — D un- 
Loi’ Drug Depot v. Hartj' Boot & 
SnoK Co. (Man.), [1926] 2 W. W. R. 
92.— CAN. 

1748 X. — A witriesH on 

his examination for discovery as an 
offieta* of a co. miisl- not only answer 
as to his individual knowledge, but 
must also inquire & got such informa- 
tion as he can from the other officers 
& servants of the co. who have personal 
knowledge of the facts. — G oodbun v. 
Mitchell, [1928] 3 D. L. R. 709 ; [1928] 
2 W. W. R. 594 ; 37 Man. L. R. 451.— 
CAN. 

1748 xi. .] — A party imder 

examination for discovery is bound to 
impart any information touching the 
matters in (luestion which at the time 
discovery is sought he has either of his 
owm knowledge or has actually reooived 
from tldrd persons. — C di.vbr & Culver 
V. Llo vdminsticr Town, [1928] 2 
D.L.R.93; 1 1928] 1 W. W. R. 406 ; 22 
Sask. L. R. 314.— CAN. 

1748 XU. - — .l-RoGKlw r. 

l{Kr.EV, 11928] 3 W. W. R. 584.- CAN. 

PART IV. SECT. 8, SUB-SECT. 3. 

1803 i. Officers acting as solicitor — 
Claim of prof essional privilege.] — Ueld : 
the fact that the chancellor of pltf. 


corpn was a member of the firm acting 
for the (5orpn. was not a reason for refus- 
ing to allow him to be examined : if he 
had as solr. mformation which pltf. 
corpn. had the privilege of preventing 
him from disolosing, the privilege could 
be uxorcisod when a question was put 
os to something which ho had learned 
in his professional capacity. — T rinity, 
College v. Levinter, [1924] 2 

D. L. R. 584 ; 54 O. L. R 290.— CAN. 

1806 1 . Officer* s iaforniation arifuircd 
in cour.HV of employment— Whether 
answers amount to admissions hy com- 
pany.] — Qu. : whether, when an offlciu* 
of a CO. has b(^en examined for dis- 
co verj’' under rule 266 (3), answera of 
his which are (luailflcd as being based 
on iiifonmition aeqmred by liiiu from 
the co.*H servants A other officers can 
1)0 read against t.he co. as an admission. 

-Anweiler V. G. T. P. R. Co., [1928] 

3 D. L. a. 626 ; [1928] 2 W. W. R. 
511. -CAN. 

q i. Equivalent to examination 

of corporation.] — Under the present 
Alberta rules as to examination for 
discovery, there is no room for making 
any distinction between individual 
parties & corjin. parties, & the examina- 
tion of a corpn. *8 officer, selected in 
accordance with r. 250, is the examina- 
tion of the corpn. — Caven v. Canadian 
Paoifio Ry. Co.. [1924] 2 D. L. R. 
1112; [1924] 2 W. W. R. 200.— CAN. 


PART IV. SECT. 8, SUB-SECT. 4.— B. 

1813 xii. .] — The provisions of 

Canada Evidence Act, R. S. C., 1906 
(c. 145), A Alberta Evidence Act, 
R. S. A., 1922 (c. 87), that a witness 
siiall not be excused from answering a 
question on the groimd that the answer 
may tend to criminate him, do not 
apply to an examination for discovery, 
but his common law right to refuse to 
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1855. Add, Annotation: — Reid. ^ Tournier v, 1895. Add. Annotation : — Reid. British Thomsoo- 
National Provincial & Union Bank of Houston Co. v. British Insulated & Helsby 

England, [1924] 1 K. B. 401 ; JVlinicTt^ Priest, Cables, [1924] 2 C'h. 100. 

[1929] 1 Jv. B. 055. 


jinawor ii quoHtion tending to cmnmatc 
doeh apply ; & ou discovery the person 
examined may on such gi’onnd refuse 
to answer the question whether he has 
committed adidkuy. — Uarrison v . 
King (No. 2), [1925] D. L. liQ.j , 
[1025] 2 W. W. R. 407 : 21 Alta, k U. 
3S1 ; revsg.» [1925] 2 D. L. R. 1111 . 
[1025] 2 W. W. R. 27t;.~-CAN. 

PART IV. SECT. 8, SUB-SECT. 4. - C. 

1847 i. Communication unth legal 
adviser or agents — Ctmtrc^ct of employ’ 
ment or agency not establishcji,]-- He 
U.S.A. V, Mammoth Oil Co., [1025] 2 
1). L. R. 066 ; 56 O. L. R. 635 ; ajjg.. 
[1025] 2 D. L. R. 66 ; 56 O. L. R. 307. 
—CAN. 

t i. .] — While member.*? of the 

Executive Council of the In.sh Free 
State, sued as corpn. solo, are liable to 
the ordinary orders for discovery by 


way of Interrogatories & disco v(‘rv of 
documents, & to orders foi Ixdtor 
discovery on liling Inadequate answer.^ 
to Intorrogatorioa, a claim to 
made by them on grounds of jiublic 
iutorost is concliisivo, & musl. l>e 
recognised as paramount, on the same 
prmciple as that underlying tdic 
recognition of a similar clu 
British Minister under l.he royal 
prerogative. — Leen v. 1*rehii)Ent oe 
TTTR Executive Cou.vcil, etc., jl92f;] 
1. R. 456.— IR. 

PART IV. SECT. 8, SUB-SECT. 4. D. 

st. Disclosure of narnr of person on 
whose behalf pnmlegc cUumnl.] — Privi- 
lege may he claimed without «lisclo.sing 
to the ct. 1h(' name of the client or 
I)Ci*Hoii on whoso behalf it claimed. — 
He U.S.A \K Mammoth Oil (Jo., [1925] 
2 U. L. It. 906 ; 56 O. L. R 635 ; uffg.. 


[1925] 2 1). L. R. 66: 56 O L. R. 
307. - CAN. 

PART IV, SECT. 9. 

I877iv. j — Where the only 

lue.stion which aiifict. for an order for 
rc-e\aminatiou lor discovery wished 
init was one which I he party to bt‘ 
.aniined was entitled to refuse to 
lusw'er, A his counsel stated that ho 
aoiild instruct him to i of use to answ'cr 
it, 1 hi‘ order was refused. — nAKiiisoN 
r Kr\G (No. 2h (1925] 3 1). L. H. 395 ; 
[1925] 2 \V R. 407 , 21 Alta. L. R. 
381.— CAN. 

PART V. SECT. 3. 

BW. ( 'mn/i/toas precedent to order- 
Jh eisvm that gut stions proprily pni 
refusal to anJU'rr (piestioiis on furttar 
e ranunaimv.] - U r. 

I/n> , 11925] 3 b. L. R. IbO - CAN. 



Cases 43— 424a. 


English and Empibe Digest Supplement, 


DISTRESS. 


Part li. — Distress for Rent. 


43. For the paragraph “ Defts. were partners in 
business . . . for his quiet tenantship ” sub- 
stitute ; — “ Defts. were partners in business 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due ‘to me.’ Pltf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf. : — Held : it was an illegal distiess 
because the rent was not due to the partner 
autliorising the distress but to the Boai*d of 
Ordnance.” 

Add. Annotations : — Refd. The Koursk, 
[1924] P. 140 ; Performing Right Soc. 

Mitcliell ct Booker, [1924] 1 K. B. 702. 
Mentd. Falcon Famou.s Players Film (b. 
(1925), 42 T. D. K. 91. 

63. Add. Annotation : — ^4.s to (1 ) Refd. Carrington 
Manufacturing ('o. v. Saldin (1925), 133 L. T. 
432. 

128. Add. Annotation : — Refd. Prout v. Hunter, 
[1924] 2 K. B. 730. 

175. Add. AnnoUition : — As to (1) Refd. C-onquor 
V. Boot, [1928] 2 K. B. 330. 

234. Add. (yiial'ion : — snh nom. ITudson v. 
SNKLnaAU, 2 Roll. Rep. 212. 

421a. Agreement with one of two joint 

tenants.] — Pj*emises were demised to two 
persons pimtly ; one of tliein hired from 
applts. a piano und(‘r a hire-purcduise agree- 
ment : — Held : tlic piano was liable to distress 
lor arrcuirs of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
«. 4 (1), although the other of the joint 
tenant.s had nf)t bc;cn a ))a.rty to the* hire- 


purchase agreement. — Gamage (A. W.), Ltd. 
V. Payne (1925), 134 L. T. 222 ; 90 J. P. 14 : 
42 T. L. B. 138, D. C. 

423. Add. Annotation : — Distd. Smart Bros., Ltd. 
V. Holt, [1929] 2 K. B. 303. 

424. Add. Annotation : — Distd. Smart Bros., Ltd. 
V. Holt, 11929] 2 K. B. 303. 

424a. .] — The tenant of a dwelling-house 

hired goods from pltfs. under a hirc'-purchase 
agreement, by which he agreed to pay 
punctually the instalments & also the I'ent 
of the j)remis(*s on which the goods might be. 
By a clause of the agreement, in case of any 
breach, the owners might, by written notices, 
forthwith dettiimine the agreement, & there- 
upon neither party thereaft^ir should have any 
I’ights under it. The instalments being in 
arrear, pltf. s<uved on th(^ hirer a notice 
tei'ininating the agreement, & claiming a 
1 ‘eturn of tlie goods. A distress was sub- 
s(‘(iuently levied on behalf of the landlord, 
A the goods the subje(;t of the hii‘e-purchase 
figretunent were seized. In an action by Hh‘ 
own<‘j‘s for illegal distress, the county ct. 
judge gave judgment for pltfs. : — Held: as 
soon as the notice terminating the agi'eement 
was given the right of the hirer to possession 
of the goods w^as at an end, A neither party to 
the {Agreement had any rights under it. When 
t/he distniss was levied there was therefore no 
lure-purchase agi*eement in force relating to 
t he goods, A they were not at that time “ corn- 
pi*is(Ml in any hire-purchase agreement ” 
within 1 ifiw of Distress AjiKUidment Act, 
1908 (c. 53), s. 4, A the distress was illegal. — 


PART II. SECT. 3, SUB-SECT. 2.--A. 

44 viii. -- .]— W'hon a new 

lease in subKtil ulod for an one, 

Ibo njrht of (listrt'Hs for rent due under 
the prior lease Is at an end. — (" hystat.l 
w. (Alta.), [1!127| 3 i). L. K. 

So ; [15)37] 3 W. W. II. 3r».--CAN. 

d i. All*' 0 <d /rssnrs unahh 

to enter inU^ — I hnnvnr paroled 

hodu.\ — c:an,\d\ lsI()UM\(i Nfavh, I/ru. 
r. Tuomcsow |I5)3S| 4 J). \u Jl. G38 , 
[J1)38J 3 W. W. n. 3:).— CAN. 


the onirlnul landlonl. — L anuton v. 
Bacon (1851)). 17 IJ. 0. K. 569.— CAN. 

PART II. SECT. 5, SUB-SECT. 3. 

261 li. .1 — Tho remedy of dis- 

t ruhs ih not available u^aiiiHt the C<iown, 
& the interest of the Crown cannot bo 
aiTeetcd liy any diptrchs made by the 
landlord. — A.-(l. rou Canada v. Gor- 
don, [1935] 1 D. I.. K. 654 ; 56 O. L. R. 
48.— CAN. 


PART II. SECT, 4. SUB-SECT. 7.— 
B. (a)i. 

160 vii. .] — A mtgec. of land 

who under an attornment clause 
distrains for aiToaT-s of interest or 
principal duo under bis mtpri'. can inako 
a valid distn'.ss only on the Koods & 
chattels of the mtproi. or his assierns, & 
the word “ aasi^rns ’* does not include 
a purchaser from the mt^ror. under an 
iixocutory contract, of sale of land, even 
though such purcliaser be aetuallv in 
possession. — Klenman r. Ibman. [1924] 
2 D. h. li. 146 ; 1 W. K. 883 ; 18 
Sask. L. R. 171. — CAN. 


160 viii. Art, li. S. A.. 

1932 (c. 97), 8. Q—Effert.] -H^nk of 
Montreal v. Lyon (Alta.), [1 9271 4 
D, L. R. 1012; [19271 3 tV. W. R. 
520.— CAN. 


PART 11. SECT. 5. SUB-SECT. 1. 

sb. Goods sold after seizure for taa-es 
ct- left in charge of city chandicrlain.] — 
Held : liable to seizure for rent duo to 


PART II. SECT, b, SUB-SECT. 4. -C. 

285 ii. .1 — L. was the tenant, 

of ileft,., it carried on a public tradi* 
of sak'sinan of motor suiiplics, ht* 
also acted as apent of pltf. eu., reeci\ lUf? 
K’oods manufaetuml ])v pltf. for sale 
or retm’ii, suluect to ec^rtain conditions. 
'rh<*sc /f^oods were delivered imdcT a 
memorandum, which on its face was a 
dehvt'ry noR*. to L. as a^fent. A c;on- 
siRunieiit auc-oimt was kept sliowinij: 
tlie {roods sold &, in stock. This was 
siimod by L. as eoiisljrnment aprent, & 
jriveu from time to time to pltf. L. 
fell Into arrears with his nmt, & 
secretly left the premises. Deft, dis- 
tramed on L.*s jiroperty on tho 
juises, ineludluir troods which had boon 
delivered by pltf. to L. on sale or 
return : — Held : under the memo- 

randum tho {roods delivortMl to L. by 
pltf., & unsold, remained the property 
of jiltf. : at t he time of distress L. was 
tenant of deft. & had custody of pltf.’s 
goods upon tho premises ; the goods 
were exempt from liability to distress. 
Sc deft, was ordered to deliver them to 


pltf.- Peudutau KuimER Co., Ltd. v . 
Sadek, L1928J S. R. Q. I M.— AUS. 

PART II. SECT. 5, SUB-SECT. 4.- D. 

Bd. Market — Goods in.] — Whore pltf. 
was not using premisi.'s as a market, 
but simply as a shop In which to offer, 
in the ordinary way, goods purchased 
to be sold for a profit : — Held : a 
claim for exemption, on the ground 
that tho goods seized were in a public 
market for sale, failed. — Bent v. 
McDougall (1881), 2 R. & G. 468 ; 
2 C. L. T. 262.— CAN. 


PART II. SECT. 5, SUB-SECT. 10. 

sf. Not grain rcTrwved <t sold under 
execution before claim for rent made .] — 
Douglas v. Carrington (1914), 29 
W. L. R. 90 ; 7 W. W. R. 59 : 7 Sask. 
L. R. 80 ; 20 D. L. R. 919.— CAN. 

PART II. SECT. 5, SUB-SECT. 11. 

hi. - - “ - .1 Bloemfontein 

Munu’ifalitv V . .Iaoksonh, Ltd., 
L1929J App. D. 266 - S. AF. 

q i. Goods assigned .] — Farr v. 

Annablk, [1926] 2 D. L. R. 127 ; 58 
O. L. R. 387.— CAN. 

PART II. SECT. 6, SUB-SECT. 12.— A. 

406 i. General rule — Goods not 
privileged .] — When a lessee sublets 

f > remises to a sub-lessee, the head land- 
ord may distrain upon the goods of 
the subdossee for all the rent owing by 
tho losHoo . — Re Chamberlain 8c Peer- 
less Bumper Sc Accessories, Ltd., 
[1924] 4 D. L. R. 298.— CAN. 
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435. 

517. 

523. 

524. 


Smart Bros., Ltd. v. Holt, [1929] 2 K. B. 
303 ; 98 L. J. K. B. 532 ; 141 L. T. 208 ; 
*45 T. L. B. 504. 

Add. Annotation : — ^Mentd. Oregg v. Bicbards, 
[1926] Ch. 521. 

Add. Annotation : — Mentd. AV’^eld v. 

119291 1 Ch. 33. 


Add. Annotation : — Consd. Drughom v. 
Moore, [1924] A. C. 53. 

Add. Annotation : — Refd. Tj-edogar Visroinil. 
Harwood, |1929] A. C. 72. 


581 . A dd. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

583. Add. Annotation: — As to (1) Refd. Allen v. 
Royal Bank of Canada (1925), 41 T. L. R. 025. 

623. Add, Annotation : -"Mentd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

054 a, Distress by landlord in per- 

son.] — There is nothing in the above Act 
to prevent an uncertili called landlord from 
distraining in person. — Jackson v. Bennan 
(1893), 37 Sol. Jo. 282. 

723. Add. Annotation : — Expld. Davies v. Pj-opeHy 
& Reversionary lnv<\stnients Corpn., Ltd., 
[1929] 2 K. B. 222. 

731. Add. Citation: — aft-er Ex. (3i. add revsg. 
S. C, svJb nom. Leyland v. Tanc’Hed (1850), 
10 Q. B. 004.” 


732. Add. Aymeiation : — As to (1) Folld. Davies v. 
Pro])(‘rty & Reversionary Investments Corpn., 
[19291 2 K. B. 222. 

735. Add. Annotation : — ^Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 

737a. .J — (1) A notice of distn^ss which 

spc'citically sets out (‘ach arti(;]e that lias been 
distrained, or which, while not s])(‘cilically 
Htdting them out, is to be interpreteil as ini'an- 
ing that all the goods on Hie jiii'mises have 
betm distrained, is good. 

(2) A notict^ which, a-ft er setting out- c,ertain 
specitie‘d articles, continued ‘‘ A all othiu’ 
goods upon tlu* iiremis(‘s (unless s])(‘cially 
exempt) suHicient t-o satisfy th(“ a-moimt- 
of this distress”: — JJeld : bad.— D wies v. 
Propekty a. ft eversion ary Invj-istments 
Corpn., |Bf29] 2 K. R. 222 ; 9cS I,. J. K. B. 
515; i41L. T. 25(>; 93J.P. JoT; 15T. Ji. R. 
434 ; 73 Sol. Jo. 2.52 ; 27 L. (h It. 500, ]). C, 

738. Add. Aymotation : — J.s to (2) Refd. Da-vics v. 
Property A. Reversionary Jnvest-meiits ( V)r])ti., 
[1929] 2 K. B. 222. 

739. Add. Annotation : — A.s* to (3) Refd. Da.vi(‘s r. 
Jh'ofierty tk. Revei*sionarv Investments (Vu’jin., 
[1929] 2 K. R. 222. 

923. Add. Ayntoiation : — Mentd. The Jij]jiter 

(No. 3) (1927), 137 L. T. 333. 


PART II. SECT. 5, SUB-SECT. 13. 

sj. Coruiitioiml Sales Act — Interest of 
sc Her vnder conditiuiuil sale .] — A land- 
lord iH not entitled to distrain on the 
interest of a seller in goods bought by 
the tenant under a (ionditional sale 
ligieenient, even though the above Act 
lias not been complied with. — Bell & 
SeiiiKSEL V. Jacobson & Wei'I’Zeti, 
2 1). L. 11. 393 ; [1925J 1 W. W, 
n, 913.— CAN. 


their right to take poaseBsion '.—Held : 1 
the lessor had no right to distrain. — It. 

V. Sullivan, [1924) 2 ' '' 

Can. Grim. Cas. 44.— CAN. | 

PART II. SECT. 12. SUB-SECT. 3. — A. | 

779 iv. .]— Maci)onatj 3 e. Cum- 

mings (1892). 8 Man. L. R. 40G.— CAN. 

PART II. SECT. 12. SUB-SECT. 3.— 

C. (e) 


PART II. SECT. 6, SUB-SECT. 1. 

440 iv. .] — Albert v. Storey, 

[1925] 4 D. L. K. 374.— CAN. 

440 V. — — . 1 — Th(5 nttomment elaiise 
in ciuestion herein, which was coutain(;d 
in ail agreement for the sale of land, 
held not to be affected by the aectdora- 
tioii clause m said agreement ; 
therefore, since there was no rent duo 
under the attornment clause at the 
lime tlie distress, with resiic'cl- to which 
this action was brought, was made, the 
distress was had & the purchaser 
entitled to damages t,h(Tefor — Bttruell 
V . Watt & Hardinge, [ 1928] 3. 1>. L. It. 
r>or) ; [19281 2 W. \\'. K. 482. CAN. 

PART II. SECT. 6, SUB-SECT. 5. 

456 iii. .] — A distress for 

rent, when made at night, is invalid 
even as against a third party, when the 
tenant has not waived the objection. — 
Roach v. Lappas, [1926] 1 D. L. R, 
391 ; [1926] 1 W. W. R. 74 ; 20 Sask. 
L. R. 246.— CAN. 

461 i. TVaiver of irregularity by tenant 
— Whether distress valid as against third 
party.] — Roach v. Lappas, [1926] 1 
D. L. R. 391 ; [1926] 1 W. W. R. 74 ; 
20 Sosk. L. R. 2464r-CAN. 

PART II. SECT. 7. 

496 i. General rule — Land out of which 
rent issues.] — The distress was void 
ab initio on the ground that it was not 
made on the premises in respect to 
which the rent was claimed. — Burrell 
V. Watt & IIardinge, [1928] 3 D. L. R. 
505 ; [1928] 2 W. W. R. 482.— CAN. 

PART II. SECT. 9, SUB-SECT. 3. 

666 iii. .3 — Where there was a 

crop payment lease, & prior to the 
lease there was a mtgo. over the 
property & the mtgeos. had exercised 


833 i. Effect of — Property seized vnder 
Absconding DebUrrs Act .] — iToiierty 
seized upon a warrant issued under the 
above Act is not liable to the landlord 
for a year’s i-cnt, though notice of lii.s 
claim IS given to tho sheriff licfoi-e the 
delivery of the propiTty to the trustees. 
— Stanton v. Jounhton (1858), 4 All. 
54.— CAN. 

PART II. SECT. 13, SUB-SECT. 2. 

880 i. Bar to action for rent — Goods 
insujjlcicnt to satisfy rini.] — The exist- 
ence of a distress is, until the sale, an 
answer to an u.ction for rent, regardlesH 
of whotlun* tho dis>tross be sufficient or 
not to satisfy the amount for which the 
levy is made.- — Fawell r. Andrew'. 
[1917] 2 W. W. R. 400; 34 I). L. R. 
12 ; 10 Sosk. L. R. 162.— CAN. 

PART II. SECT. 13, SUB-SECT. 10. 

si. On goods sold under comUhoual 
sale by wife to husband — Jiailiff’s sale 
a mere preiencc .] — Barlow v. Breeze 
(B. C.), [1917] 1 W. W. R. 270. - CAN 

PART II. SECT. 17. SUB-SECT. 1.— C. 

a i. .] — To entitle a landlord 

to follow & distrain &; sell goods which 
his tenant has removed from the 
demised promises it is noeesburj^ tnat 
tho rent should be actually due at the 
time of the tenant’s removal of the 
goods. If no rent is due at the date of 
removal, & the landlord follow’S & 
distrains & sells the goods for rent 
subsequently falling due, the distress 
& sole are illegal & tho landlord is 
liable in damages. — Zubouvinhkt v. 
Duke, [1924] 4 D. L. R. 326 ; 3 

W. W. R. 49.— CAN. 

e i. Neressity for.] — A landlord 

on becoming aware that his tenant 
who was in arrear with his iH^nt was 
removing the invecta et illata, prevented 


the tenant from doing so by force 
Without any applicalion to t4ie ct. for 
an attachment or interdict: — Held; 
the landlord ’b hypothec was inoperative 
until an ord(*r of attachment was 
obtuiiicd from the ct.. the landlord 
was not entitled to prevent forcibly 
the removal of the in recta ft illata.-- 
Reddy v. Johnson (1923). 4 4 N. L. R. 
190.— S. AF. 

PART II. SECT. 17, SUB-SECT. 1.— F. 

1000 iv. A lease to C. 

provided that in case tho lessee 
attempt, t‘d to abandon the premDes or 
to remove hie goods (k chattids so that 
there W’ould not, b(‘ a enffieaenl distress 
for thri'o months’ rmil, llie rent for the 
ciiiTimt & ensuing three months 
sliould immediately bceonu' duo. The 
premises were in fact occupied by a co., 
of which C. was a slini'cliolder & 
official, tliough no assigiiinent of the 
lease was made, 'ffhe co. proceeded to 
abandon the jiremihcs Se to remove its 
goods, A the lessor distrained '.-■'Held : 
this ciaiiHC did not just ify a seizure of 
the co.’s goods, upon which thciv W'as 
uo right to dist,ram for rent not m 
arrear. — C ryrtai., Ltd. v. Wu.laud 
Kitchen, Ltd.. [19211 2 D. L. R. 1051 ; 

2 W. W. R. 314.— CAN. 

PART II. SECT. 19, SUB-SECT. 3. 

m i. .] — A distress is exces- 

si\c Avhen the vahas of the gomis 
seized was unrijasonahly greater than 
the amount of rent, due, m such a 
<‘as(', nominal damages will be pre- 
snnicd.- -R()v\ AN i\ Oostkli.o, 1J92S] 

3 I). L. R. 744 ; [1928] 2 W. W. IL 313. 
-CAN. 

PART II. SECT. 19, SUB-SECT. 4.-- 
C. (a). 

t i. .] — Dicks r. Bakdour 

(P. K. I.), [1927] 4 1). L. R. 478.- CAN. 

PART II. SECT. 19. SUB-SECT. 4.- - 
E. (b). 

g i. .] — Held : a replevin bond 

with one surety was suffieiimt. — 
Taylor V. Buicpee (1861), 10 N. B. R. 
(5 All.) 191.— CAN. 

PART II. SECT 19, SUB-SECT. 4.— 
E. (0) i. 

si.- — — '.] — 1’. brought a re- 
plevin udtion, the goods were de- 



Cases 1268a — 1419a. English and Empire Digest Supplement, 


1266a. — — Evidence — Terms of tenancy.] — If a 

iiis landlord for a wrongful 
distress does not put in the agreement of 
teiiH.ncy, ii)e jury, as against him, may infer 
its terms from his own admission or his own 


evidence in the case. — Cowne v, Cobdery 
(1862), 10 W. B. 347. 

1271. Add. Annotation : — Refd. Elliott v. Boynton, 
[1924] 1 Ch. 236. 


Part III. — Distress for Rates. 


1378. Add. An^iotaiion J/Lentd* L. & N. E. By. 
V. Easington Union Assmt. Com. & Easington- 
with -Thorpe Parish Council (1925), 95 li. .T. 

K. B. 265. 

1379. Add. Annotation: — Mentd. L. & N. E. 
By. V. Easington Union Assmt. Com. ^ 
Easington -with-Thorpe Pari.sh Council (1925), 
95 1.. J. K. B. 255. 

1396. Add. AnnotafUm : — Refd. L. C. C. v. Hackney 
B. (I, L192S1 2 K. B. 588. 

1409. Add. Citation : — 2 B. B, A, 949. 

1412. Add. Citation B. R. A. 450. 

Add. Annotation : — Consd. L. (.^ C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

1413. A dd. Ayinotation : — Folld. L. C. i). v. Hackney 
B. (I, [1928] 2 K. B. 588. 

1413a. — .] — Where a rate, duly made 

confirmed, has been levied in respect of 
a vacant building, occupied by a cart'taker 
f>nly, not being held in readiness for use, & 
not being fitted for any use. & a distri^ss 
warrant has been issued by justices in enforce- 
ment of payment of such i*ate, an action 
of rc'plevin will not lii' ; the jurisdiction of the 
justices d(*pends simply on occupation within 
Hi(i parish, not on bc^neficdal occupation. — 
IjONDon County Council v. Hackney 
Borough Council, 11928] 2 K. B. 588; 97 

L. J. K. B. 094 ; 139 L, T. 407 ; 92 J. P. 
138 ; 44 T. L. K. 592 ; 20 L. (h B. 36(1. 


1414. Add. Citation : — 2 B. R. A. 919. 

Add. Annotations : — Refd. Kingston Mill, 
Stockport V. Owen (1928), 92 J. P. .lo. 782; 
L. C. C. V. Hackney B. C., [1928] 2 K. B. 
588. 

1419a. .] — The poor rate payable in 

respect of a dwelling-house of which pltf. 
was weekly tenant was £5 10,s. a year. A 
demand note for a half-year’s rate, namely 
£2 15s., was served on pltf., but he faUed 
to pay the money & a summons was issued 
against him. l*ltf. did not appi'ar before the 
justices, who refused to hear his landlord’s 
daughter on his behalf. Evidence having 
been given on the part of the overseers, the 
justices issu(‘d a distress warrant against 
pJtf.’s goods, although, before they signed the 
warrant, the landlord’s daughterhad addressed 
i;hem again A intimated that pltf. was a 
weekly tenant, a fact of which one of the 
juvstices was aware: — Held: although, if the 
full facts had been proved, it would hav<' 
been apT)arent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts knowm to them 
in tlieir judicial capach.y from materials 
j)roperly before them, & they had acted 
correctly in point of law on the evidence 
which had been so proved.- Palmer v. 
Crone, [1927] 1 K. B. 804 ; 96 L. J. K. B. 
604 ; 137 L. T. 88 ; 91 J. P. 67 ; 43 T. L. R. 
2(i5 ; 25 L. G. R. 161. 


livcitid to Ijiiii. The .ludjfuieiit iii lub 
favour was revorKcd, but return of tbe 
goods or iliuiiages for their detention 
was neither demanded nor adjudg(‘d : 
— Held : os t he obligees roiihl in tlio 
TOplevin aetion luive eJajnie(i & ob- 
tained an order for return ot the goods 
or for danuigfs, tliey eould not claim 
it In an action on the replevin bond. — 
UKTUIE V. ItiUKOUT, IJ920J I 1>. L. It. 
1078 ; [11)25] W. C. It. ol7. — CAN. 

a i. (Jonds tuihlr lo s< icurr.] 

Martin r. Passxrtni, 11928} 1 D. Jj. Jt. 
(i.'p; : 59 N. s. j:. 4 (»().— can. 


PART II. SECT. 19, SUB-SECT. 4.- 
F. (a). 

p (p. :}8(>) i. Tir/ach of covenant 

forfeiting rent claimed — Admissible .] — 
In an action of n'plevin by a sub-lessee 
against the b'snor, T>ltf. is entitled lo 
prove, on croHH-(‘xamlnation of the 
l(‘Ssor, that there laid hctm a breach 
of a covenant in the lease whieh for- 
f(‘jted the rent claimed, tlie sub-lcsHco 
being entitled to the benoflt of such 
covenant, though there has lieen no 
assignment of the lease in wnting. — 
ItTONUK'rTK r. Hebkut (1905), :i7 

N. B. 11. G8. CAN. 

St. Stay of proceedings When 
ordered .] — Bewhitrst a. 

(1870), 17 Gr. 572. CAN. 

PART II. SECT. 19. SUB-SECT. 4.— 
F. (e). 

a i. Kffecl of.] Alexani>kr v. 

CowiK (1880), 19 N. II. If. (8 U. A: B.) 
599. CAN. 


PART II. SECT. 19, SUB-SECT. 4.— 

F. (f). 

sd. J’Janiitff ordered to return goods.] 

— l^ltf. obtained possession of goods by 
virtu(‘ of an order for replevin & subse- 
(luenlly discontinued bis action: — 
Held : tlie et had power to order the 
return of the goods. — P as'iarini v. 
Mmitin, [1925] 2 13. L. K. 914; 58 
N. S. 1C. 121.— CAN. 

PART II. SECT. 19, SUB-SECT. 5.- - 
A. (a). 

1259 i. Against landlord — Pleading.] 

- Sfurn^ V. MrCvBE (1871), 31 TJ. C. It. 
220.- - CAN. 

bO. n tietlicr jiroof oj value of goods 
licet ssary--}' aha admitted by dtfvndani 
acet pted. ]— M a rtin v. I *ahh a uiki, [ 1 9 2 8 J 
1 1). L. JC. 630 : 59 N. S. It. 400.— CAN. 

sp. Agaiu.d bailiff <i> auctioneer- - 
Jhght of defendants to proiectitm of 
Magistrates Courts AeU 1908,] — M'here 
a 1)011111 aeting in good faith seizes goods 
belonging to A., under a distress 
warrant directed against B., & where 
an auctioneer at the request of the 
ballltr A in good faith sells such goods, 
both tlie )>ailifT & tla* aiictionei'r are 
entitled t,o the protection afforded by 
above Act.— K kweke v . Buciilaxd 
Sons, 11928] N. Z. L. B. 818.— N.Z. 

PART II. SECT. 10, SUB-SECT. 6.— 
A. (b). 

di. .]— Where a landlord 

foUow's & distrains & soUb goods for 
rent subsequently falling due, & the 
distress & sale are illegal : — Held : tbe 
guanium of damages is the full value 


of the goods lost to the tenant after 
allowing for depniciatlon, but exem- 
plary damages cannot be awarded 
where the landlord considered that he 
was acting wlthm his right-s & did not 
act in a wanton or insolent manner in 
making the seizure. — Zuroitvinski v. 
Duke, [1924J 4 D. L. R. 320 ; 3 

W. W. R. 49. -UAN. 

PART II. SECT. 19, SUB-SECT. 6.— 
C. (a). 

a i. .] — W hile It seems that 

an action for distraining for more rent 
than Is due cannot, be maintainetl 
Avithout a tender of tbe sum that Is 
actually due, this principle does not 
uTij'ly to an action for an excessive 
distress. Rowan v. Cobteelo, [1928] 
3 D. L. R. 74 I ; ]1928J 2 W. W. R. 343. 
—CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

p i. .] — Where a 

tenant .under a lease has covenanted 
to pay all municipal taxes, the landlord, 
against whom the taxes are assessed, 
is a person liable therefor with the 
tenant under Mercantile Law Amend- 
ment Act, 1866, B. 6, & payment by the 
landlord to the creditor, the city, is a 
prerequisite to the landlord becoming 
entitled to the seounties or to use the 
remedies of the city. But the city’s 
right of distress is not a seemity under 
the Act, nor is it a remedy which, upon 
payment, the landlord can use.- -Re 
HINGBTON-SMITH, Ex p. MAOl’nKRHOE 
Estate, [1924] 3 D. L. R. 844 ; 2 
W W. R. 1081 ; 34 Man. h. R. 312 ; 
5 C. B. K. 41.- CAN. 



Vol. XVm.— Distress. Cases 1420 — 1663. 


1420. Add. AnnoMion : — Retd. Gateshead Assess- 
ment Committee v, Rodheugh CoJliory, fl925] 

A. C. 309. 

1422. Add. Aiinotafior) :■ — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1423. Add. Anno/fif/?on Refd. Palmer v. Crone, ' 
[1927] 1 K. B. 804. 

1424. Add. Annotation : — Refd. Pigg v. Weardale 
Union Tow Law Overseers (1923), 22 L. G. R. 
17. 

1431. Add. Annotation - As to (2) Refd. R. v. 

North, Ex p. Oakey (1920), 43 T. L. R. 00. 
1438. Add. Annotation Aa to (1) Refd. L. C. C. 

V. Hackney B. C., [1928] 2 K. B. 588. 

1462. Add. Annotation :■ — Refd. l*aliner v. Crone, 
[1927] ] K. B. 804. 

1471. Add. Annotation: — As to (1) Consd. R. v. 
Norfolk ,TJ., Ex p. Porter (1920), 43 T. L. R. 
53. 

1472. Add. Annotation : — Folld. R. v. Norfolk JJ., 
Ex p. Porter (1920), 43 T. L. 11. 53. 

1484. Add. Annotation : — Refd. h. C. C. Hac^kney 

B. C., [1928] 2 K. B. 588. 

1489. Add. Annotation : — Refd. L. C. C. Hackney 
B. C., [1928] 2 K. B. 588. 

1491. Add. Annotations: — Consd. L. O. (■. v. 
Hackney B. C., [1928] 2 K. B. 588. Mentd. 


Kingston Union v. Metropolitan Water Board, 
[1920] A. 0. 331 ; Metropolitan Meat Industry 
Board V. Sheedy, [1927] A. C. 899. 

1506. Add. y\ n notation As to (1) Refd. Palmer 
V. Crone, 11927] 1 K. B. 804. 

1532. Add. Citation : — snh noni. Bletchingdon 
S uRVKYOB V. Band, 3 New Sess. Cas. 640. 

1542. Add. Citation 1 B. R.. A. 570. 

1548. Add. Annotation : — Refd. L. C. C. v. Hackney 
B. (\, [1928] 2 K. B. 5S8. 

1582. Add. Citation :~ sub nom. NiOAUEr. Wai.kkr, 
7 J. P. 143. 

1588a. Costs of distress — Power to levy.] — The 

power given to Comrs. of Sewers by Sewers 
Act, 1833 (c. 22), s. 55, to levy the costs of a 
distress is limited in th(‘ cases of distress for 
sums under £20 by Bistress (Cost/s) Acts, 
1817 (c. 93) 1827 (c. 17).— R. r. Norfolk 

.T.T., Ex p. PoRTi'.B (1926), 96 L. .T. K. B. 
158 ; 136 L. T. 327 ; 91 J. P. 14 ; 43 T. L. R. 
53 ; 70 Sol. ,Io. 1198 ; 25 L. G. R. 44, B. C. ; 
suh norn. R. r. Smttii, Ex p. Porter, [1927] 
1 K. B 478. 

1604. Add. Citation: K v IjINOsky, Parts of, 
Lincohishire, ,1.1., h^.v p. Ilowei, 107 L. T 170. 


Part IV. — Distress for Assessed Taxes. 

1607. Add. Annotations: Refd. R. Swansea | gan County Council v. Glassbrook, [1924] 1 

Income Tax Comrs., Ex p. English Crown I K. B. 879. 

Spelter Co., 1 1925] 2 K. B. 250. Mentd. Ingle j 1636. Add. Annotation : — Refd. Pickford r. Quirke 
V. Farrand, [1927] A. C. 417. j Pickford v. 1. R. Comrs. (1927), 138 L. 

1609. Add. Annotation : — As to (1) Refd. Glamor- j 500. 


Part V.— Distress for Tolls. 


1638. Add. Annotations : — Mentd. Layzell v. 

Thompson (1926), 43 T. L. K. 58, . , 

mouth-Swanage Motor Road A F(‘i*iy 

V. Harvey A Sons, [ 1929] 1 Cli. 086. 

1639. Add. Annotation : — Mentd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. 


I 1649. Add. Annotations: — Mentd. Aylott v. West 
Ham Gorpn., Sisson v. Same (1926), 95 
L. J. Ch. 533 ; I )eiin(‘i*lev r. Crest wic h 1 1. B. C. 
(1929), Ml 1j. T. 002. 

1653. Add. A7inotatio7i : — Mentd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. 


PART III. SECT. 1, SUB-SECT. 4.— A. 

1427 i. By lahom made — Collector .] — 
The riglit to serve notice the 
right to receive payment of municipal 
taxoH rest in the collector of taxes & 
not in the city, & the service of the 
notice IS not a remedy of the city which, 
upon payment, the landlord is entitled 
to use against his tenant . — Re Hino- 
ston-Smith, Ex p. MacPhekson 
Estate, [1924] 3 D. L. R. 844; 2 
W. W. R. 1081 ; 34 Man. L. R. 312 ; 
5 C. B. R. 41.— CAN. 

t» " Under Village Act, 

R, S. S., 1920 (c. 88).] — The duties of 
I'Up secretary -treasurer of a village under 
this Act do not include that of levjnLug 
dlstross. Where no person is appointed 
by the Act for such purpose, the village 
must appoint some person when 
necessary, & where distress has been 
levied by a person not authorised, the 
village may subsequently ratify & 
adopt his acts. — Manitoba Oil Pro- 

hANOENBURa VILLAGE, 
G923] 4 D. L. R. 200 ; 3 W. W. R. 308. 

— CAN. 


PART III. SECT. 1, SUB-SECT. 6.— 
A. (b). 

ik. Measure of damages.] — Tho 
seizure of goods, worth over 15,000 to 


satisfy a debt of $178 is an excessive 
seizure, & a villag<5 corpn. having made 
or ratified such ah unauthorised seizure, 
was found liable in damages ; & 

the irMuiHiire of damages was t.bt‘ 
difference between the full value of t he 
goods seized & tht' value of the goods 
necessary to be sold to realise the 
amount of the Iaxos & the incidental 
3tH.— M anitoba Oil Products, Ltd. 

. IjAnoenburg Village, [1923] 4 
D. L. R. 200 ; 3 W. W. R. 308.— CAN. 


PART IV. SECT. 1. 


g i, .] — ^AVhoro several 

quarter sections are separattily assessed, 
a seizure for taxes of goods belonging 
to a person otbe^r tbaii the person taxed 
or owner of the land in possession 
thereof can be madt* only for the taxes 
owing w'itb respetd t.o tlie particular 
quarter seetiJUi on wliieli the goods ai*e 
f<nmd. — SruiNGUANK Municipality v. 
Walker, [192.5] l I). L. K, 925 ; (1925] 
1 W. W. R. 097 ; 21 Alta. L. R. 344. — 
CAN. 


g ii, .] — Under Municipal 

Pistrict Act, R. 8. A., 1922 (c. 110), 
the right ti> seize »‘hot,b'lh lying on the 
laud taxed, but not belonging to the 
person taxi'd, is limited to the (;ose in 
which the iiersoii ah'^essed is in aetnul 


oeeu[)at,ion of t,hc land.— S cott v. 
Municipal DiyiiiicT of Woodford 
(Alta.), [1925] 4 J). L. R. 783 ; 11925] 
3 W. W. R. 727 ; nffg., [1925] 2 W. W. 
R. .578.— CAN. 


sm. RigfU of sheriff to sell land — 
Irisufjic-icnt distress.] — Doe d. Peel 
V, Kkaumoke (1831), 3 O. S. 243.- CAN. 


sn. .]- -Foley v. Muodie 

(1858), 10 U. C. R. 254.— CAN. 


sp. ,] — Frazer v. Maitu f 

(1800), 19 U. G, R. 150.— CAN. 

st. Sale of mortgaged land — PnrLlius< 
by nwrtuagce— Right of niorlgagcc—To 
surplus.] — Re Grant (1891), 7 Man. 
L. R. 408.— CAN. 


sv. V'o whole securitii.] 

— Farrow v. MAMHFY-llAimiy Co., 
Ltd., [1927] 3 D. L, Jt. 997 , [1927J 
2 W. W. R. 539 : 21 Sask. L. K. 010. 

CAN. 

sw. - ' — Validity Fait are to (nvc 
notice to “ persons intcrtsted .**] — 
STANDAIiD TIGTHTM Co. V. HiRAM 
MUNICII'ALITY, 119271 1 D. L. R. 1003 ; 
[19271 S. C. K 50. ~ CAN. 

sx. - - - — Notice to mortgagee of 

ap/dirfdion for title sent to wrong 
m/r/rrss- 1 - Howe v. KlPP, [1927] 3 
I). L K 1018, [19271 2 W. W. R. 
.522 , 21 Sask. L R. 037, CAN. 



Cases 1782a— 1870. English and Empire Digest Supplement, 


Part VII. — Distress 

1732a. .]— XlAitRiNGTON V, Busn 

(1709), 11 Mod. Jl(*p. 210 ; Fork's. Bep. 255 . 
Iloli, K. B. 23 ; 8S E. H. 1000. 


Damage Feasant. 

1732b. — — .]~“OswAY V. Bristow 

(1711), 10 Mod. Hep. 37 ; 88 PI. R. 015. 

1780. Add, Annotation : — Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


Part VIII. — Distress for other Purposes. 


1870. Add. Cilafiom :~-sul) now. B. v. Fordtiam, L. B. 8 Q. B. 501 ; 


PART VI. SECT. 3. SUB-SECT. 1. 

sa. Imposilion of hard labour — 
Vididitu — Crimirtal Codr, 8. 730 (2).l — 
K. V. lllLEY (N. 8.) (lUOrO, M Oau. 
Criin. Gas. 346. — CAN. 

PART Vn. SECT. 5. 

1782 i. Ffularr in maiiiiain jrnccs — 
Cattle strayinn on to land ] — JiOLTON v. 
MA(’I)o\au> 3 T(‘1T. L. \l. 269. 

—CAN. 

PART VII. SECT. 8, SUB-SECT. 1. - A. 

0 (p. 44r») i. Notice — Under 

Stray Arurnals Act .] — On an ni»poul 
from a Biunmary conviotaon undoi thu 
above Aofc for jlloffal impoimdmgr: — 
Held: th(! conviction should be quashed 
as the rccoid did not show that the 
notice required by s. 34 was f^iven to 
the poundkoepor. — S tahi^t r. J ’Kur Kur 
(1922), 70 D. L. It. 285; [J922J 2 

W. W. It. 835.— CAN. 

PART VII, SECT. 8. SUB-SECT. 1.— B. 

1818 i. .... 

— Under Stray AniiualH Act, 1920, 
ammalH impounded must bo placed m 
the pound provided by the niuiiunpal 
council under s. 9 ; & where a jxmnd- 
keeper placed Sc kept horses uiion a 
fenced quart<?r section owned by him 
tc separated liy a road allowance from 
the pound provided by tlie municipality 
& the fence bcmfi: broken down, the 
horses escaped or were driven oil : — 
tJeld : the municipality was liable 
under s. 9. os it must lie taken to have 
assumed the risk of placiiif^ & keepins: 
the horses in a place ol,her than an 
autlionsed Tuiund. — Sinwtck v. Euaios, 
119241 2 W. \V. K. 755.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1.— E. 

k 1. — Whei*e under Stray 

Animals Act, 191 5, s. 27 (1), the posting 
of notices of sub* of impounded animals 
were not comphed w’lth : — Held: the 
sale amounted to a coiiversfon & tlie 
pound -kei'per, A' the municipality 
ernployiutf him, weiv liable in dainagrcs, 
US (1) the postmt? of two notices withm 
thi' municipality A. one outside it was 
not a compliance with the Act ; 
(2) where animals are branded, the 
pound-kooper is gp^illt y of nt'prliReiice m 
failing to mention the brands in the 
notices. — Leach v. Mantauio Rural 
Municipality No, 262 A Moiu, (1921] 

1 W. W. R. 132 ; 5G D. L. R. 735 ; 14 
Saak. L. R. 25.— CAN. 

k ii. .] — Where there is 

nothing indicating the piesene<‘ of a 


brand on an imiiounded animal the 
pouudkeeper is not obliged 1o feel all 
over Its body in search of a possible 
brand, in order properly to dc'senbe 
the animal m the prescribed advertise- 
ment. 

The sale of an impounded horse by 
a poundkeepLT : — Held : defective be- 
cause notices of the impounding A of 
the sale had not been properly posted, 
A both the pound-keeper A the 
municipality which eraploj^ed him were 
liable in conversion for tho value of tluj 
horse at the time of sale.— Brown v. 
Rural MuNiCTf'ALiTY of St. Francois 
Xavikr a Hricland (Man.), [1925] 1 
W. W. U. 42.— CAN. 

1 i. .] — Where the' 

l)ost(‘d A puhlihlied notices of the* 
irniHumdiiig of an animal undiT Stray 
Animals Act, R. S. S., 1920, c. 121, 
t he owner of (.lie animal was uiiknowTi, 
(lid not. tlescnbe the brand correctly A 
the description of tho ammal was 
insufficient to satisfy the roqmronKUits 
of sect. 26 (1) of the Art, it. was held 
that, th(‘ sale was invalid, A that the 
mumeifuilttv A the pound keeper were 
Iiabl(‘ for the value of the animal, 
uluch ^s'as placed at the amount for 
winch it was sold at. said sale. - 
Miller and Mx^tctt v. Lorkhuhn and 
Kelly IiUral Municipality, fl928] 

\ D. L. It. 25 1 ; 1 19281 2 W. W. it. 66 ; 22 
Sask. L. It. 486.— CAN. 

sd. Payment of residue to owner — 
Dorru’Mic Animals Act, 1921 (c. 60) — 
Municipal District Act, 1911 (c. 3).) — 
The efloct of the amendment made by 
sb. 27, 28 of tho former Act exhuids tho 
period of twelve months provided by 
H. 213 of tho latt.pr Act, for applicjatiou 
for jiaymeiit to the owner of tho residue 
of t.he proceeds of sale of an impounded 
animal, to twenty-four months from 
the date of sale. — Gollan v, 8TERLiNa, 
11924] 3 W. W. It. 209.— CAN. 

PART VII. SECT. 8, SUB-SECT. 2. —A. 

1838 ii. — J*nyinent by iin- 

ccrtifted cheque.] — Tho delivery of an 
un certified cIrmiuo to t he poundkeepei* 
IS not. a “ deposit of tho amoimt claimed 
foi damages within Stray Animals 
\(!t, R. 8. S.. 1920, c. 124, s. 34 (1), 
even though tho poimdkoepcr tn'ats 
1 ho cheque as cash. What the Act 
eontemiuat^s is the payment of moiu'y. 
The deposit of the money is a condition 
precedent to the right of the owmor of 
the impounded animal, which Is released 
uuil(3r the sect., to institute proceedmgs 
against tin* iiorsou impoimdiug It.— 


42 L. J. M. 0. 153 ; 22 W. B. 85. 


WiLFV r. Bodkkk. [1928] 2 W. W. R. 
329.— CAN. 

PART VII. SECT. 9. 

Bf. Conviction — Under Stray Ani- 
mals Act, 1920 (c. 124).]— Where the 
evidence showed that accused had 
been wrongfully convic1x3d of an offence 
of unlawfully rescuing cattle under a 
provincial Act, in that he had merely 
made an attempt: — Held: (1) the 
offence, not bomg an indictable offence, 
could not be remitted to the magistrate 
t o convict of an attempt under Criminal 
(Jodo, 8. 949 ; (2) s. 49 (d) of the above 
Act did not apply to the portion of tho 
province within which the offence was 
cliarged to have been committed. — 
R. r. Guiwin (1922), 69 D. L. R. 191 : 
38 Can. Grim. Gas. 139 ; [1922] 3 

W. W. B. 540.— CAN. 

PART VII. SECT. 12. 

g i, Measure of damages.] 

— Uamagos were fixed on the basis of 
prices obtained at auction sales, for 
wliile it may be that prices paid at 
auction sales are not as largo as are 
usually obtained at private soles, still 
the prices obtained at auction sales very 
often have a grijat deal to do with 
fixing tho price of an animal in 
he community. — S in wick v. Elfros, 
[1921] 2 W. W. R. 755.— CAN. 

g ii. Allowance for pound- 

keeper's fees d'' expenses.] — In an action 
for damages for the conversion of 
animals illegally sold at a pound -sale, 
defts. have no right to an allowance 
for the pound-koeper’s fees or expenses. 
-Leach v. Mantarto Rural Munici- 
pality No. 262 A Moir,' [1921] 1 
W. W. 11. 132 ; 56 D. L. R. 735 ; 14 
Sask. L. R. 25.— CAN. 

k i. .]- Pltf. im- 

lioimdod with a poundkeeper cattle 
which had come on to his land through 
a wire fence & claimed damages. The 
poundkeeper, witliout obtaining pay- 
ment of the damages or security 
therefor, released the cattle to tho 
owner on receipt of tho latter’s cheque, 
payment of which was stopped. On 
appeal by tho owner the council of the 
municipality decided that the fence 
w’as not a lawful fence & that pltf. was 
not entitled to damages. Pltf. sued 
the poundkecpi'r & the municipality 
for the damages : — Held : jiltf. w^as 
entitled as against boUi defts. to tho 
damages claimed. — .Ioiinbon v. Muni- 
cipal District of Beaver Dam, [1926] 
4 D. L. R. 299 ; [1925] 3 W. W. R. 
369. -CAN. 
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EASEMENTS AND PROFITS A PRENDRE. 
Part I. — Nature and Characteristics of Easements. 


4. Add, Annotations: — As to (1) Refd. Sack v, 
Jones, [1925] Oh. 235. Generally, Mentd. 
Brooke v, Bool, [1928] 2 K, B. 578. 

25. For “ Distinguished from running powers over 

railway.] ” read “ .]” 

27. Add, Annotations : — Refd. Simpson v, Weber 
(1925), 133 L. T. d(> ; Aldridge v, Wright, 
11929] 2 K. B. 117 ; Vanderpani v, IVlayfair 
Hotel Co., [1930] 1 Oh. 138. 

48. Add, Annotations : — Refd. Back v, Daniels 


(192d), 09 Sol. .lo. 100 ; Hackney B, C. v. 
Metropolitan Asylums Board (1924), 131 
L. T. 130. 

60. Add. Annotation -J.v to (2) Refd. Aldridgti v, 
Wriglil., [1929] 1 K. B. 381. 

68. Add. Annotahon As to (1) Refd. Aldridge v. 

Wriglit, [1929] 2 Iv. B. J 17. 

69. Add. An})ofaiion :■ -Refd. Aldridge v. Wriglii, 
[1929] 2 K.n. 117. 


Part III. — Creation of Easements. 


89. Add, Annotation : — Refd. Lord Strathcona 
S.S. Co. V, Dominion Coal Co. [1920] A. C. 108. 

97. Add, Annotations: — Expld. & Distd. S. E. 
By. V, Cooper, [1924] 1 Ch. 211. Consd. 
York Corpn. v. I.c^etham, 11924] 1 Ch. 557. 
Refd. Birkdale District Electric Supply Co. tn 
Southport Corpn., [19201 A. C. 355. *Mentd. 
Crown V. Dagenham LI.D.C., [1-929] 1 K. B. 
737. 

98. Add, Annotations : — Consd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. Refd. Birkdale 
District Electric Supply Co. v, Southport 
Corpn., [1920] A. C. 355. 

112. Add. Annotation : — Generally, Mentd. S. E. 

By. V. Cooper, [1024] 1 Ch. 211. 

124. Annotations : — For “ Mentd. Poultonv. Moore 
(1913), 83 L. J. K. B. 875,’’ read ‘‘Consd. 
Poulton V, Moore (1913), 83 L. J, K. B. 875.” 
139. Add, A^^noiaiion : — As to (1) Distd. Aldridge 
V. Wright, [1929] 2 K. 13. 117. 

147a. According to Intention of parties — Common 
approach — Not effective until approach 

cleared.] — Swan v. Sinclair, No. 515, post, 
166. Add. Annotation :--As to (1) Expld. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

173. Add. Annotation : — Refd. Aldridge*, v. Wright 
(1929), 98 L. J. K. B. 582. 

178. Add. A^inotai'ion : — As to (2) Refd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 


181a. Right of way struck out of draft 

conveyance.] — Cjaric v. Barnijs, No. 190a, 
post, 

182. Add. Annotation : — Refd. Clark v, Barnes, 
[1929] 2 Ch. 308. 

183. Add. Annotations : — Consd. (xregg v. Richards 
(1920), 95 L. J. Ch. 209. Refd. Aldridge v. 
Wriglit, L192J)J 2 Jv. B. 117. 

185. Add. A nnotalion : — Consd. Aldridg(3 v, Wright, 
[1929] 2 K. B. 1 17. 

186a. — .]-- In the conveyance to pltf. of 

a house & land tlicre w as an exxu'css grant to 
licr of a way described as coloured griicn on 
the plan indorsed on the deed. Ilie i)art 
coloured green was lour lect wide & formed 
part of a wider roadway running along the 
back of the adjoining houses to the back 
premis(is of pltf.’s house. At the time oi tlie 
conveyance a right of access for veliicles to 
I)ltf.’s back i>remises over the whole roadway 
was enjoyed with tlie house conveyed. ’JTie 
habendum in the conveyance was “ to hold 
same with the benefit of all such easements ^ 
privileges in the nature of easements as are 
now subsisting in respect of the jiroiierty 
hereby conveyed.” Pltf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to lier 
back premises passed to her under her con- 
veyance : — Held : that the right claimed 


PART I. SECT. 2, SUB-SECT. 2. 

Ar '*’• i'iSH, [1927 

V. L. U. ^ ; 48 A. L. T. 101 ; [1927 
Argus L. R. 111.— A US. 


76 


PART II. 

i. Disiinauishcd from profits 


prendre .] — Rkatt v. TowNsmp 
Malden, [1927 J I D. L. H. mo ■ 
O. L. K. 102.— CAN. 


80 i. Distinguished from lieaice .] — 
Wiiipp V. Macke V. [1927] I. K. 372. — 


PART III. SECT. 1, SUB-SECT. 1. 
sa. Public right. ] — Though the publlo 
cannot acquire qwnorship of a land. 
It can acquire over it an easement 

J.6. 


by gi*ant. — U bsan Kabim Sait v. 
Secretary of State for India (1923), 
I, L. R. 47 Mad. 116.— IND. 


PART III. SECT. 1, SUB-SECT. 2.— A. 

98 i. Must not he ultra vires .] — A 
corpn. havmg agreed to grant an oase- 
ment to lay pipes over certain land : — 
Held : tho granting of such easement 
being (luiti^ consistent with the i)ui-- 
poses for which the corpn. was autho- 
rised to hold land, it was competent 
for tho corpn. to make such grant. — 
Banks Peninsula Electric Power 
Board v, Akaroa Borough Council, 
[1923] N. Z. L. R. 880.— N.Z. 

98 ii. Qvdiec Public Utility 

Commission.] — field : the above com- 

aon 


mission had no power to create 
a servitude, or any other ngiit, in 
Dioperty of a “ public utility-” — 
Montreal Tramways Co v. Mon- 
TRkAL-NoRD ViLLE, [1921] A. C. 991.- - 
CAN. 


PART III. SECT. 1, SUB-SECT. 6. 

sb. Devise of adjoining jdots to two 
drmsves — Cmidihon Jor nnnnininnve of 
right of wag.] Vansicklk r. Kelly 
(1877), -12 V. C. R. 271. - CAN. 

PART III. SECT. 1, SUB-SECT, 6.— A. 

n. For “ n ” substitute “ 147a i.” 

o. For “ o ” substitute “ 147a ii.” 
For ” P ” substitute ” 147a iii.” 

40 
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passed to pltf..by virtue of sect. 6 (2) of the 
above Act, there being no unequivocal ** con- 
trary intention ** expressed in the deed 
witliin sect. 6 (4), sufficient to negative the 
passing of such right. — Gregg v, Richards, 
11926] Cli. 521 ; 95 L. J. Ch. 209 ; 135 L. T. 
75 ; 70 Sol. Jo. 443, 0. A. 

190. Add, Annotation: — As to (1) Refd. Grejig v, 
Richards (1926), 95 L. J. Ch. 209. 

195. Add. Annotaiion : — As to (1) Distd. Aldridge 
r. Wright, [1929] 2 K. R. 117. 

196a. Right reputed to be enjoyed with land.] 

— at the date of the action was tlu* 
owner in fee simple of ceHain plots of land 
in the village of C. in the county of Sussex, 
numbered on the Ordnance Survey JMap 634, 
a portion of 635 & 63(5 ; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pltf., leading from the plot 034 
part of 635 to tht‘ high road running from 
C. to a common. Deft, became in Oct. 1926, 
tlie owner of other’ plots, numbered 652, 653, 
651 &. 618 in the same parish. Pltf. had 
))reviously purclias(Ml the strip (;oloured 
brown in 1925, the parcels being as follows: 

“ All that strip of land leading from W. 
Fields” — which were the plots 652 653 — 

“ to the high road running from the village 
of 0. to ... C. common in the parish of 
1*. . . ; the habendum being to pltf. in fee 

simple “ to the use that the vendor his heii’s 
successors in tithi owner or owners • • • i 
of iiie hereditaments coloured red” - -which | 
were the plots 634, (>53 <Sc 652 — “ . . . shall 
have full right & libeity ... to jrass A 
repass . . . over and along the jriece of land 
coloured brown on tlie said plan ...” Pltf. 
subseciueniJy, in Junes 1925, })urchased at 
an auction sale the plots refoiTed to above, 
634, part of 635, 652 & ()53 ; deft, also boughi- 
the plots numbers 018 (554. The jrhits 

purchased by pltf., being Lot 24 in tin? sah*, j 
were described as including a right of way I 
for* all pui’poses over the brown strip. By j 
that purchase pltf., having become the legal 
owner* of the dominant servient tene- 
ments, the right of way became merged. 
Pltf. subsequently contracted to sell plots 
653 & 652 to deft. In the draft conveyance 
submitted to pltf.’s solrs. by deft.’s solrs., 
a right of way was inscribed in favour of the 
purchaser (deft.) over pltf.’s land to the 
bif)wn strip. This was struck out by the 
solrs. for the vendor (pltf.) ; & no grant was 
shown in the conveyance ultimately executt‘d 
by the parties in Oct. 1926, of any right of 
way. l*ltf. found later that deft , was jiassing 
over* a track in plot 031 in order to make use 
of the brown strip for* the purpose of taking 
farm carts Irom his own land over pltf.’s 
piDperty to the high I’oad ; & he claimed a 
right of way. Pltf. sought a declaration that 
deft, was not. entitled to any such right of 
way as he claiuu'd, & further that the con- 
veyance to deft, of i»lots (i52 & 653 might be 
r ectified by the express exclusion therefrom 
of any implied right of way which might arise 
under Law of Property Act, 1925 (c. 20), 
6. 62 : — Held : though the right to use the 
trmk was one reputed to be enjoyed with the 

PART III. SECT. 2, SUB-SECT. 1.— A. 

{ i. .1 — ^Nantais V. Pazneb, 

UU‘-i(»l 4 D. L. R. 258 ; 69 O. L. R. 

318— CAN. 


land, that was plots 653 & 652, &> to tliat 
extent deft, was entitled to succeed, yet 
pltf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
))ltf. nor deft, intended that any such right 
should pass on the conveyance of plots 653 
& 652. The conveyance therefore would 
be rectified by the insertion therein of proper 
words limiting the implication of any right 
of w'ay which might arise under the I^aw of 
Property Act, 1925 (c. 20), s. 62. — Clark v, 
Barnes, 11929J 2 Oh. 368. 

204a. Intention of parties — No evidence of 

intention to determine status quo.] — Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 

deft, respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into pltf.’s wtill. 
The growth of the creeper had from time to 
time reached pltf.’s gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for tres^jass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses : — 
Held : both the growth of the creeper on 
pltf.’s wall & the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the < 
of an casement ; the implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, 
therefore an easement in each case was 
impliedly reserved ; there was, however, a 
duty on the part of the grantee to use. care 
that tlie grantor’s propeity was not unduly 
interfered with ; deft, in allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, & as to this pai*t of the case 
the award 4is to damages must stand. — 
Simpson v. Weber (1925), 133 L. T. 46 ; 41 
T. L. R. 302, D. 0. 

210a. “ ' - Matter of convenience & not 

necessity.) —Where real property is sevtved 
by the grant of a part of it, there can bo no 
impli(*d reservation, in favour of the propei’ty 
retained, of an easement of convenience ; but 
only of an easement of necessity. 

Two adjoining messuages in a terrace. 
Nos. 28 30, ill common owuersliip, were 

leased on a ninety-nine years’ lease, which, 
in 1896, was assigned to G., who in 1901 
assigned the lease of No. 30 to pltf.’s jire- 
deceasors in title, without reserving expressly 
in favour of No. 28, the property retained, 
any right of way across the garden of No. 30. 
In 1904 G. assigned the lease of No. 28 to 
deft.’s prcdect^ssor in title. Pltf. claimed in 
the county ct. an injunction restraining deft, 
from crossing on a path aci’oss the garden 
of No. 30 from a gate in the fence between the 
two properties, to a gate opposite, which led 


fii. .] — Edinbuboh Life Assuu- I ill. -1 — Lancaster v. Lloyd 

ANCE Co. v. Barnhart (1886), 17 C. P. (1927), 27 S. R. N. 8. W. 379 ; 44 
03.— CAN. N. S. W. W. N. 89.—AUS. 
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into a passage-way giving access to the road 
in front of the terrace. Deft, claimed a | 
riglit of footway across this path by reason 
of lier occupation of No. 28. The county ct. 
judge found that both at the time when there 
was unity of possession of Nos. 28 & 80, & 
from the time when the lease of No. 30 had 
been assigned, the jiath had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in c-oal, for no other 
purpose. But ho did not lind whether this 
user was by pltf.’s leave & com*tesy, or 
whether there was an apparent & con- 
tinuous easement from some certain time. 
Confusing the datf‘S & thinking that the lease 
of the alleged dominant tenement, No. 28, 
was lirst assigned, when in fact the lease of 
No. 30 was lirst assigned, he held that although 
deft, had no unrestricted right of way across 
the path, yet, in 1001, there was an implied 
griuit of an apparent quasi -easement enuring 
to deft, for the limited purpose of removing 
refuse & bringing in coal, <fc he made a declara- 
titin to that effect : — Held : there was no 
evidence that on the grant in 1901 to the 
pltf.’s pj’cdecessor in tit le whore was an implied 
l•eservation of a right of way in fav^our of 
deft. acitiSH the garden of pltf. for the removal 
of dust & refuse &. the delivery of coal.-- 
Aujktdge V. WmaiiT, 1 1929J 2 Iv. B. 117 ; 98 
L. J. K. B. 582 ; 141 L. T. 852, O. A. 

216. Add. Annotation: — As to (1) Consd. i\ldridge 
V. Wright, [1929J 2 K. B. 117. 

216. Add. Annotation: — As to (1) Refd. Aldridge 
V. Wright, [1029] 1 K. B. 381. 

223. Add. Annotations : — Refd. Sack v. Jones, [1925] 
Ch. 235 ; Aldridge v. Wright, [1929] 2 K. B. 
117 ; Vanderpant v. Mayfair Hotel Co., [ 1930] 

1 Ch. 138. 

226. Add, Annotation : — to [i) Consd. Aldridge 
V. Wright, [1929] 1 K. B. 881. 

229. Add. Annotations : — Apld. Sack v. Jones, 
[1925] Ch. 235. Refd. Simpson v, Weber 
(1925), 183 L. T. 40 ; Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930J 1 Ch. 138. 


250. Add. Annotation : — As to (3) Refd. Aldridge 
V. Wright (1929), 98 L. J. K. B. 285. 

253. Add. Annotations ; — As /o (1) Apld. Aldridge 
V. Wright. [1929] 2 K. B. 117. Refd. Simpson 
V. Weber (1925), 1 33 L. T. 40. As to (2) Consd. 
Aldridge r. Wright, [1929] 2 K. B. 117. 

261. Add. A nnotalion : — As to ((>) Refd. Aldridge v. 
Wright, [1929] K. B. 117. 

264. Add. Annotation:— Refd. O’C^cdar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

267. Add. Annotation : — Refd. Vandc'rpant v. May- 
fair Hotel Co., Ltd., [1930) 1 Ch. 138. 

271. Add. Annotation : — Refd. Aldridge v, Wright, 
[1929j 2 K. B. 117. 

274. Add. Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

278. Add. Annotation : — Consd. .^Vldridgc v. Wright, 
[1929] 2 K. B. 117. 

282. Add. Ayinotation: — As to (2) Apprvd. Gregg 
V. Bichards, 1 1920] Ch. 521. As to (3) Dlstd. 
Aldridge v. Wright, [1929] 2 K. B. 117. 

291. Add. Annotation: — As to (1) Refd. Simpson 
V. Weber (1925), 138 L. T. 40. 

299. In the last line of the first paragraph add the 
word “not” after the word “ouglit.” 

Add. Annotations : — Consd. Yorkshire East 
Riding County Council v. Selby Bridge Co., 
[1925] Ch. 841. Refd. Winstord Entertain- 
ments V. Winsford U. D C. (1924), 23 
L. G. E 254; Layzell v. Thompson (1920), 
43 T. L. li. 58 ; Boiumoinouth-Swanagc; 
Mofoi' Road A Ferry Co. v. Harvey A Sons, 
[1929] 1 Ch. 080. Mentd. Jaeger v. Jaegei* 
(1927), 44 R. P. C. 437. 

309. Add. Annotation : — Refd. Aldridge y. Wright, 
[1929] 2 K. B. 117. 

320. Add. Annotation : — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1920] A. C. 355. 

322. Add. Annotations : — Genrrally, Mentd. Verge 
V. Somerville, [1924] A. C. 190 ; He Gwyon, 
Public 'JVusteo v. A.-G. (1929), 40 T. L. R. 
90. 


PART III. SECT. 2, SUB-SECT. 1.— B. 

223 i. Whether reservation will be 
implied — Easement of necessity — Sup- 
port — Subsequent saU. by grantor.] — 
National Trust (.o. v. Western 
Trust Co. (1912), 21 W. L. 1C 571 ; 
2 W. W. K. 667 ; 4 1). L. Li. 455.— 
CAN. 


bounded by, a lano or right of way, is 
equivalent to a grant to the conveyet' 
or lessee of accoas to A fro over that, 
lane or right of way, if th(5 ownership 
of the same is vested in the convtivoi- 
or lessor. - Cowlisiiaw u. I’onhford 
(1928), 28 S. 1C N. 8. W. 331 ; 45 
N. S. W. WC N. 91.— AUS. 


PART III. SECT. 2, SUB-SECT. 1.— C. 

fir Land bounded by 

private road.] — Pltf., a loaaoe, clainied 
to bo entitled to a right of way over a 
private road existent at the time of 
the lease & maintained by the leaser, 
owner of adjoining lands, as one of the 
approaches from the highway to his 
own house, & permitted to be used 
“7 tenants In prior years without 
objeotion. The leased property as 
desoribod in the lease did not embrace 
this road, but the lessee claimed that 
he & prior oconpiers of the leased house 
had the use of it, &, as one of the named 
boundaries was the roadway, the lease 
impliedly gave him a right of way over 
it ; — Held : the lessee was not entitled to 
the right-of'way. — Bready v. McLen- 
nan (No. 2), [19241 3 W. W. K. 924 • 
33 B. C. R. 460.— CAN. 


g ii. Land hounded by 

lane,] — conveyance or lease of land 
described as abutting on, or bounded 
by, a lane or right of way, or a convey- 
ance by reference to a plan indicating 
that the laud in fact abuts on, or £ 


PART III. SECT. 2, SUB-SECT. 1.— D. 

k i. flight of umy reserved to some 

grantees only.]— M.A\nm\N v. Ca>soi 
(1884), 5 O. K. 518.— CAN. 

284 i. Conveyances not simuliarutoub 
— Right of way .] — I^hillips v. JIohh, 
[1926] 1 J). L. R. 606; 68 N 8. R. 
326.— CAN. 

PART III. SECT. 3. SUB-SECT. 2. 

sm. 2fie public.] — To a suit by a 
private person against the Govt, for a 
declaration of his owneR}hip of a land, 
tho acquisition of an easement over it 
by the public is no dofonciL Though 
the publio cannot acquire ownership of 
a land, it can acquire over it an easc- 
mont by prescription. — Ushan Kahtm 
Sait r. Seorpjtary of State for 
India (1923), 1. L. R. 47 Mad. 116.— 
IND. 

oi. In land of lessor.] — 

Although a tenant cannot acquire a 
prescriptive right of easement in land 
belonging to his lessor, he may claim 
a right of easement based on im- 


memorial user. — Tinkowri, eic. v. 
U\ivi, ETC. (1922), 1. L. li. 50 Calc. 
366.— IND. 

PART III. SECT. 3, SUB-SECT. 3. 

8 i. — — — In India a tenant fian 
establish his nght to irrigate his held 
from hiH landlord’s tank by proof oi 
open 6l continuous user from time 
immemorial. — Tinkowri, etc. v. Ram, 
ETC (1922), 1. L. R. 50 Calc. 356.— 
IND. 

8W. Not right to use railway .] — 
Meaoiier V. Canadian Pacific Rr 
Co. (1912), 42 N. B. 11. 46.— CAN. 

sz. Right to trap.] — Rici Lake Pur 
C 3o., Ltd. v. McAllister, 1 1925 1 2 
D. L. R. 506 ; 56 O. L. R. 440.— CAN. 


PART III. SECT. 3, SUB-SECT. 4.— A. 

326 X. .1 — Pltf. eluiiiied that 

be & bis pred(*(;e^sors m t-itle for 
20 years preceding tho eoiiunencemeut 
of the action had enjoyed of nght 
a way for themselves tV then sin’vunta 
on root & with liorsi's, carriages, 
vehicles, cattle, hlnsqi (»ther farming 
stock from th<^ [)nl)lie highway over 
deft.’s land to pltf.’s land N: from pltf.’s 
land to such pultluj highway & that 
deft, had wrongfully obstructed him in 
tile oniovmont of such right of way. 
iJoft. pleathMl that there had been no 
such user oi enjoyment of tho way 
claimed by pltf. as supported a pre- 



Cases 329—435. 


English and Empire Digest Supplement. 


329. Add, Annotation: — As to (1) Refd. Busby v, 
Avgherino, [1928] A. C. 290. 

346. Add. Annotatiom : — Generally, Refd. LayzeU 
?;. Thompson (1927), 187 L. T. lOG ; Bourne- 
mouth-Swamige Motor Koad & Ferry Co. v. 
Harvey & Sons, [1929] 1 Ch. 086. 

347. Add. Annotations : — Refd. Stoney v. East- 
bourne R. I). C., [1927] 1 Ch. 807 ; Hue v. 
Whitel(*y, [1929] 1 Ch. 440. Mentd. Moser 
V. Ambleside XJ. D. C. (1924), 89 J. P. 118 ; 
Trafford v. Thrower (1929), 45 T. L. K. 502. 


359. Add. Annotation : — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1920] A. C. 355. 

389. Add, Annotation: — As to (3) Refd. Slack v. 
Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 


435. Add. Annotation: — As to {1) Refd. Stoney v, 
Eastbourne R. C. & Devonshire (1920), 95 
L. J. Ch. 312. 


scrJi)tive right or claim thereto, & 
allegod {inter alia) that deft.’n ])rc- 
(leceasor In title had no knowledges of 
the alleged claim, & further, that jdtf. 
during the said jierlod of 20 years had 
himself edaimed thii ownership of j)art 
of the land over wliich the way was 
claimed to have been enjoyed: — IlrM : 
deft.’s predecessor in title in any event 
had had a reasonable opportunity of 
bee.ondng aware of the enjoyment by 
pltf. of a right over his land & for that 
reason tih(‘ einoymeiit, of the right of 
way could not be alleged to bo secret. — 
llouGTi V. Taylor, L1J)27] W. A. L. It. 
U7.— AUS. 

326 xi. .] — Held : where a person 

has possessory rights over a piece of 
land, the title to the land being vested 
in (iovt., another person may establish 
a right of access to a tomb erected on 
such land & to worship there. Such a 
right must have been openly enjoyed 
without leave, sti'alth, or force for a 
length of time whloii suggests originally 
an agreement or an usage that has 
become a customary law of the place 
in respect of the persons or things m 
which it lb conconiod. — D awhon c. 
JiOUiiAK ZAMANI BEdriM (PUlVCEas) 
(iy2«), 1. L. U. () Ban. IND. 

sa. User as one of pnhhc .] — To con* 
stit.ute a l(!gal i)OHsessi(ui of land, not 
only must there bo a corporeal 
detention, or tliat quasi -detention 
which, according to th(5 nature of the 
right, is equivalent theri'to, but, also, 
the intention to act, as owner of th(‘ 
land ; no legal possession is ac(piire<l 
by tlui excrcist; of a supposed right as 
one of the jni bile,. The rear portions of 
pltf.’s & deft.’s lands abutted on a 
public lane, a strlj) of land between 
the fence erected on dcft.*s land & the 
boundary of the lane being unenclosed. 
Pltf., for over 20 years, iiolicvliig this 
strip to be a part of the lane, had been 
acdistomcd to drive over It to get to 
ins stable, doing so in the exercise of 
a supposed right as one of the public, 
iS: nut as an eaBcment to his land : — 
TTcld : he had not acquired any right 
to UHC‘ the strip. — A dams v. Fair- 
WKATIIKR (11)00), 7 (). W. P. 785 ; 8 
O. W. R. 880 ; U 0. L. R. 490.— CAN. 


sb. Domiiumt d* seruieni tencrneTif in 
same orenpahon —Ocenpafion of servimt 
Uiieimnt nronufuL] — 'J’he time for 
acquisition of an easement by prescrip- 
tion does not. run while the' donunant 


^ servient tenements are in the occu- 
pation of t,h(‘same person, even thouglj 
the oe,cupation of the servunit tein*ment 
be wrongful & uitliout. the privity ol 
the true owner. — I n neb r. FERouHO^ 
(1894), 21 A. R. 82:i; affd. (1895) 
24 S. C. K. 703.— CAN. ^ 


PART III. SECT. 3, SUB-SECT. 4.— B. 
339 iv. Pltfs. & defts. 


occupy lands very near each other, the 
land of a third party inti'rvcning 
between. Defts. had been taking 
water, fitiwing through an artilicial 
channel, into their land, for t he puri)oso 
of irrigation, for nearly thirty-two or 
thirty -live years vilhont- interruption, 
every monsoon tliroiigh tlic land of 1 he 
thir<l Tierson, by cutting the ridge 
(ail) of a idot of land, belonging to 
pltis., in one place. Pltfs. sued for 
permanent iujmiction to r(‘st,rain defts. 
from cutting the ail • — Held : defts. 
had acquired a prescription light to take 
water by cuttmg the ail. — B ii’In 
Behaui Ghatak r. Ramnath Ghatak 
( 1929), I. L. R. 66 Calc. 161.— IND. 

BO. Conitinions user — Hiffht exercised 
from year to year.] — Held : where deft., 
in an action for trespass to land, claimed 
a. right of way by pr<‘scription over tlu* 
land, it was ncciissary for him to sliow 
(jont.iiuiouH user of a dellnltc way A 
exercise of the right from year t,o year. 

1‘ETIPAS V. MYEVI’E (1913), 12 

E. L. R. 537.— CAN. 

sd. Whether as of right or hg 

perinussion.] — Pltf. & deft, were the 
owners A occupiers of adjoining farms, 
& deft, claimed to have acquired, by 
prescription, a rigid of way over a 
road or track on pltf.’s jiropcrty. Tlui 
way over idtf.*H property had been UK(‘d 
by deft, wlionovor ho \vished to visit 
his brother or wlieiicvcr he wished 1o 
go past his brother’s house into tin* 
main road. Deft. use«l th(5 way for 
all the purposes for which he retjuired 
to use it in connection with his form, 
n’lus user commenced at a time when 

{ iltf.’s farm was owned hy deft.’s 
U'othor & continued through suhse- 
quent. changes of occupancy until & 
since pltf. became the owner tSc occuT)i(‘r 
of the farm. Pltf. alleged iS: deft, 
denied that peiTnission had hcen given 
to deft, to use the road, & that the use 
of the road by deft, was not as a right : 
— Held : deft.’s rigid, of way over tlie 
road had been established. — A ustin v. 
Wright, [19271 W. A. L. R. 55.— 
AUS. 

PART III. SECT. 3, SUB-SECT. 6.— A. 

346 i. Origin of doctrine.] — When en- 
joyment of a right of easement has con- 
tinued uninterrupted for a long scijcs 
of years, such enjoyment shou’d be 
attributed to a logoi origin, & the ct. 
should presume a gri*ant or an agree- 
ment. — T inkowri, etc. V. Ram, etc. 
(1922), I. L. R. 60 Calc. 356.— IND. 

PART III. SECT. 8, SUB-SECT. 6.~E. 

se. Proof of commencement of ten- 
ancy — User immemorial.] — Where 
the origin of a tenancy is known, but 
the origin of a right of easement has 
not been traced, the tenancy does not 
rebut the presumption of a grant which 
arises upon proof of immemorial user. 


— Tinkowth, etc. V. Ram. etc. (1922), 
I. L. K 50 Calc. 356.— IND. 

PART III. SECT. 3, SUB-SECT. 6.— 
C. (b) i. 

t i. S. P. Surra Rao v. Lakshmana 
Rao (1925), 1. L. R. 49 Mad. 820.— 

IND. 

t ii. .p- C arpet Import Co., 

Lit>. V. Beatii & Co., L'lT)., [1927] 

N. Z. L. R. 37.— N.Z. 

PART III. SECT. 3, SUB-SECT. 6.— 
C. (b) ii. 

413 i. Evidence that user not of right 
— Parol Licence granted dvring statutory 
period.] — Parol licence is of no moment 
unless it is applied for & giuided 
within the period of foity years pre- 
scribed by Limitations Act, R. S. O., 
1 91 4, s. 35, in which case it will npgati\ e 
the enjoyment of the easement as of 
right for forty years. — Boweh v. Retd, 
11924] 2 D. L. R. 399 ; 54 O. L. R. 
258.— CAN. 

PART III. SECT. 3. SUB-SECT. 6.— 

C. (b) iii. 

e i. If auA — Ferguson r. Lnnes 

(1895), 21 8. C. R. 703.— CAN. 

PART III. SECT. 8, SUB-SECT. 6.— 
C. (0) i. 

sf. Forty years — Whether conclu- 
sive.] — Limitatjons Act, R. S. O., 
1914, R. 35, makes a right which has 
bc(‘n enjoyed for the full period of 
forty years indefeasible, unless it 
aopears that it was enjoyed by virtue 
of some consent or agrx'ement expnissly 
given by deed or writing. — Bowks i>. 
Reid, 11924] 2 D. L. R. 399 ; 54 

O. L. R. 253.— CAN. 

433 i. Against whom time eomjmted — 
JVerersioner. I— Eisenhauer r. Wiix- 
NACHT (1902), 35 N. S. R. 295.- CAN. 

PART III. SECT. 5, SUB-SECT. 2. 

Bg, Pica of user — Hoad imthin urU- 
dijined limits — Slight variation of via 
trita — Sufficient.] — Bowes v. Reid, 
11924] 2 D. L. R. 399 ; 54 O. L. K. 
263.— CAN. 

PART IV. SECT. 1. 
sh. Whether assignable.] — In July, 
1916, deft. & another grauU'd to S. a 
right to lay down a tramway through 
deft.’s land for the purpose of removing 
S.’s timber. In 1919 S. asbigned his 
rights under the agreement to pltf,, 
wlio continued to uso the tramway. 
The assignment was known to deft., 
who raised no objection. Deft., in 
Aug. 1922, placed obstructions across 
the tramway. On a motion for an 
injunction, deft, contended that the 
oontracjt granting the tramline was not 
assignable ; — Held : the grant was not 
a personal one, & pltf. had an equitable 
interest by assignment from 8. in the 
easement. — Macdonald v. Peddle, 
[1923] N. Z. L. R. 987.— N.Z. 



Vol. XIX.— Easements. Cases 482—541. 


Part V. — Preservation and Repair of Easements. 

482. AM- Annolatim Sack v. Jones, I 483. Add. Anvoiaiion : — Refd. Metropolitan Water 

[192.';] Ch. 235. I Board v. L. & N, E. By. (1924), 131 L. T. 123. 


Part VI. — Extinguishment of Easements. 


487. Add. Arinotaihn : — Gencralhi, Refd. Aldridge 
V. Wright, [192<,)]2K. 71 117. 

493. Add. Annotations: — As io (1) Apld. Swan v, 
Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [19251 A. C. 227. 

494. Add. Annotation : — to (2) Refd. Swan v, 
Sinclair, [1925] A. C. 227. 

502. Add. Aiinotnhon : — Refd. Swan v. Sinclair, ^ 
[1925] A. C. 227. 

505. Add. Amwtatlon : — Refd. Swan v. Sinclair, 
A. C. 227. I 

511. Add. Annotation : — A.s to (1) Refd. Swan 
Sinclair, [1925] A. C. 227. 

515. For the paragraph in the original volume sub- 
stitute the following paragraph : — 

Acquiescence In obstruction of way.] — 

In 1870 a row of hous(3S was put up for sale 
by auction in eleven lots. One of the con- 
ditions was Oiat a strip of land fifteen feet in 
width, running the entire length of the lots 
& being the roar portions of the back gardens 
of the lioases, was intended to form a right 
of way from the back garden of each house 
into Church Road, which bounded the side 
of lot 1 on the south, & that the lots would 
he sold subject to & with the beneiit of such 
right of way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. Tliis condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots <& lots 2 & 3 with 
the bi'jiefit of & subject to the right of way. 
I'lie purchaser of lot 1 let it for a term of 
fifty years, which expired on June 15, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
ho purchased the fee simple of lots 2 & 3, 


with the benefit subject to the right of way. 
Deft, was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of ei‘ecting some stables 
in his back garden raised the surface of the 
strip of land at the end of 
of Church Road, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, proposed to build a 
garage on lots 2 & 3. With tiiat object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & erected gates there, he 
also raised the level of the rear portion of 
lot 2 ; & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft, blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 ^ 3 to enforce his right of way against 
the deft.: — Ueld : (1) until the land was 
cleared there could be no effectual creation 
of a riglit of way ; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent. — Swan 
V. Sinclair, [1925] A. C. 227 ; 94 L. J. Ch. 
104 ; 132 L. T. 577 ; 89 J. P. 38 ; 41 T. L. R. 
158 ; 22 L. G. R. 705, H. L. 

541. Add. Annotation : — Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K B. 516. 


PART VI. SECT. 2. SUB-SECT. 2.— B. 

507 i. Non-iLHcr alone an presumplion 
of abandonment — A bandonment qneMion 
of fact. ]~~\\hi\G more non -user is not 
sufhciont to amount to abamlonraeiit 
of a riprht of way, it is a fact to be taken 
into consideration, as it is from all 
such fact/H that the ot. has to decide 
whether or not a clear intention to 
abandon can bo inferred or is indicated. 
Where pltf. & his predecessors in title 
had faded to exorcise a rijrht ot way 
had fenced ott their laud, so as to 
shut oil the rnrht of way & had omitted 
any specilic mention of the rif^ht m 
various conveyances : — Held: an aban- 
donment was estublished. — Christo- 
pher r. CouEN (1924), 1. h. K. 2 Kan. 
534.— IND. 

508 V. .] — Non -user is not of 

itself evldonco of abandonment. — 


Naxtais V. Paznek, 119281 4 D. L. li. 
258 ; 59 O. L. K. 318.— CAN. 

508 vi. Onus of proof.] — Lim- 

coMBE r. MAuniiAN, 119281 3 I). L. U. 
;J97 ; 62 (). L. li. :{2H.™CAN. 

PART VI. SECT. 3. SUB-SECT. 1. 

1 i. .] — The unity of the dor- 
mant & servient estates in the same 
pornoii oxtiufruishes the casement 
appurtenant to the dominant estate. — 
Tinkowri, etc. V . Ram, etc. (1922), 
I. L. R. 50 Calc. 356.— IND. 

1 ii. EoAicment of support.] — 

Paokijs V. Smith (1880), 5 A. R. 341. 
- CAN. 

549 i. Unity of possession without 
unity of seisin — fiuspension of casement 
— Water.] — Tinkowri, etc. v. Ram, 
ETC. (1922), I. L. R. 50 Calc. 856.— 

IND. 


i, .j — easement may 

be revived after it has been ex 
tinguishod, by the union of the domm 
ant & servient touemimts in on 
owner, by their subsequent severance 
provided the easement is apparent 
continuous & essential to the enjoy 
ment of the dominant tenement.-" 
Tinkowrt, kto. V . IUm, ETC. (1922), 
I. L. R. 50 Calc. 356.— IND. 


PART VI. SECT. 4. 

ik. Sale of servient tenement for 
taxes under statutory pnirer .] — Under 
Calgary Charter a sale for taxes of the 
servient tenement does not extinguish 
a tnie oHmnent.— HinriiiNOM v. Camp- 
bell, WiLsov & Horne. Ltd., [19241 
2 D. L. R. 299 ; 1 W. W. K. 1070 ; 20 
Alta. L. R. 275.— CAN. 



Cases 681-795. 


English and Empibe Digest Supplement, 


Part VII. — Rights of Way. 


581. In the cross-references following this case for 
“ Church ways,] — See Highways,” substitute 
“ Church ways.] — See Ecclesiastical Law, 
p. 307, post” 

598. Annotation : — Refd. Taylor v, British 

Legal Life Assce. (1025), 94 L. J. Ch. 284. 

607. Add. Annotation : — Distd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

641. Add. Annotation : — Refd. Taylor v. British * 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

684. Add. Annotation: — Consd. S. E, By, v. 
Cooper, [1924] 1 Ch. 211. 

m. Add. Citations 1 Ch. 211; 130 

L. T. 273 ; 88 J. P. 37. 

Add. Annotations : — As to (2) Refd. Birkdale 


District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. Generally, Mentd. 
Kelly V. Barrett, [1924] 2 Ch. 379. 

721a. Includes motor cars.]— A.-G. v. Hodgson, 
[1922] 2 Ch. 429 ; 91 L. J. Ch. 426 ; 127 
L. T. 329 ; 87 J. P. 121 ; 38 T. L. 11. 601 ; 
66 Sol. Jo. 538 ; 20 L. G. R. 425. 

738. Add. Annotation : — Consd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

743. Add. Annotation : — Consd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

754. Add. Annotation : — Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 
284. 

795. Add. Annotation :■ — As to (1) Apld. Oldham v. 
Sheffield Corpn. (1927), 136.L. T. 681. 


PART VII. SECT. 1. 

666 li. Agreement hetu>een co' 

ow7ier8.] — Deft. & D.. eacli of wbnni 
owned one-half of a lot of land, onteied 
into an apn-ooniont for a n^tt of way 
to a biiildiiiif in the rear, each con- 
trlbutiup fr«)ni hiH half one foot nine 
incbcB, HO ap to make a riprht of way, 
three six uicIk'h in width ; — Held : 
the deed providmif for (lie cfltabliHh- 
rnent of the way iinipt be oonstrued an 
a mutual conveyarKJf' from each party 
to the other of an mloroHt in the land 
lUicobPary lo he ubed in common for 
the alleged right, of way, & not as an 
agreement to entabliHh a right of way 
by grant, or otherwiMo.— Travis In- 
VEHTMKNT Co. V. I’OWTCR, 1 

D. L. U. 2H2 : 67 N. S. K. 432.— CAN. 

r. For “ Badhanatii ” read Rad- 

IIANATU.” 

PART VII. SECT. 2, SUB-SECT. 6. 

602 i. Katerit of user of way — Grant 
subject p} existing obsirueiion .] — When 
a right of way ih granted ovi'r land on 
which thert^ oxistb an obHtruction at 
the date of tlie grant, it is a question 
of int<:*rj)rotuti()ii of tlu‘ grant whether 
tho eaKement is subjeel t,o the obstruc- 
tion or fre<^ from it,- Spear v. Bow- 
LAIT, [1024J N. Z. L. n. 801.~-N.Z. 

PART VII. SECT. 3, SUB-SECT. 2.— D. 

g i. .J— Fiklokr V. Bannister 

t]860). 8 Gr. 267. -CAN. 

PART VII. SECT. 6, SUB-SECT. 3.— 
B. (a). 

683 V. .]— Travis Investment 

Co. V. Power, 11112.6] 1 1). h. U. 232 ; 
57 N. S. R. 432.~-CAN. 

Bi. .1— VVbero there was a 

grant of way to & fi-oni claimant's 
waj'uhouse solely for the purpose of 
tuking goodh to & from the warehouse, 
& at tho time of the grant claimant 
had no building winch could be de- 
scribed as a wanjhoubt', but was then 
eontemplating tlie hiulding of one: — 
Held: when the giant was made the 
parties must have intended lo eieate 
a right of w^ay in connection with tho 
wai'chouso to be orect,<'d in the futuix*, 
& tho grant ought lo bo ho considered. 
—Paterson & Barr, Ltd. r. Otago 
University, [1926j N. Z. L. U. 191.— ■ 
N.Z. 


PART VII. SECT. 6. SUB-SECT. 3.— 
B. (b). 

690 i. Limited by user proved — Only 
when terminus ad quern of special 
nature.}— Tho only cases In which 
servitudes of way acquired by pre- 
scription are limited by reference to 
the purpoHos of the traffic canied by 
them are those cases in which there is 
some special foatm’e attacluid to the 
torminuH lo which the roadway leads, 
as 111 a. way to a null, kirk, or pool 
moHH. — C arstairs V. Spence, [1924] 
S. C. 380.— SCOT. 

PART VII. SECT. 6, SUB-SECT. 3.— 
B. (f). 

716 1. Whether way for general pur- 
yioses.]— Where proprietors of certain 
lands sought to interdict tho pro- 
prietor of adjoining lands from carting 
huildiiig matoiTals for dw^elling-houscs 
ov<5r a roadway or track which 
traversed their lands : — Held : durmg 
a period defenders bad acquired a 
servitude right of access for cart 
tradlc ; & the fact that tho carting 
had been for agricultural purjioses did 
not limit tho servitude to a right of 
passage for such purposes, but a right 
of access bv cart for all purposes, 
including the carting of building 
materials, had been acquired. — C ab* 
flTAins V. Si’ENOK, [1924] B. C. 380. — 
SCOT. 

716 ii. .] — ^Whero a dominant 

owTior, who has acquired a right of 
w'ay over the servient heritage for the 
agricultural uses of his land, seeks t.o 
use that right of. way for non- 
agricultural purposes, ho has a right 
to do so, provided that additional 
burden is not thereby imposed on 
the servient heritage. — M anchebsha 
SORAB-Tl V. VlliJlVALLABHDAS JKEI- 
eoNDAS (1926), L L. R. 60 Bom. 036. — 
IND. 

PART VII. SECT. 6, SUB-SECT. 3.— 
D. (a). 

764i. Method of— Whether 

rea-sondtde.] — Deft, leased to pitf. an 
island, btauding in a shallow lake, 
which in the dry season became a 
muddy marsh. Tho land Biurounding 
tho island belonged to deft., & the 
lease provided that pltf. should have u 
right of way across it, nothing being 
said os to the mode of exercising the 
right. Pltf. having built a trestle 


bridge from the island to the main 
land : — Held : pltf.’s mode of user was 
reasonable, & deft, was not justified in 
interfering w’ith the bridge. — B ittchart 
V. Doyle (1897), 24 A. R. 61 6.- CAN. 

si. Removal of existing obstruction 
— Way granted free of obstruction .] — 
Wh(5ro a right of way is granted over 
land on which there exists an obstruc- 
tion at, the date of the grant, but free 
from it, it is for the grantee to got rid 
of the obstruction by his own act. 
'J’he grantor is not under any obligation 
in the absence of a contract to that 
ellec.t.— Spear v. Rowlatt, [19241 
N. Z. L. R. 801.— N.Z. 

PART VII. SECT. 6, SUB-SECT. 3.- 
D. (b). 

7B9 i. Oenefal raff.] — Apart from 
special custom or express contract, the 
owner of a servient tenement is not 
bound to execute any repairs necessary 
to ensure the enjoyment of the ease- 
ment by the owner of the dominant 
timement.— Spear v. Rowlatt, [1024] 
N. Z. L. R. 801.— N.Z. 

PART VII. SECT. 8. 

p i. 1 — Deft, having, 

by grant, a right of way over a strip of 
land, the property of pltf. : — Held : 
pltf. was entitled to erect a fence 
upon the boundary between the strip 
&. doft.'s land, allowing deft, recunonablo 
accoHS by a gate or gates to the way. — 
Lewis v. Wakeling (1923), 64 0. L. R. 
647.— CAN. 

s i, No duty on dominant 

oumer to close.] — A landowner over 
whose holding an adjoining owner had 
a general nght of way erected a gate 
acrosa the passage over which tho right 
existed. There was no Intention on the 
part of tho servient owner to derogate 
from the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left tho gate open after he hod 
used the way. The servient owner, 
suing by civil hill, claimed damages 
for the failure & refusal by the dominant 
owner to close the gate. No actual 
damage was caused : — Held : the gate 
having been erected by the servient 
owner in the reasonable & proper 
exorcise of his rights in his own 
property, that an obligation was cast 
upon tho dominant owner to shut it.— 
Geoghegan V. Henry, [1922] 2 I. R . 1, 
— IR. 



VoL XK.— Basements. Cases 88a-12a6a. 


Part VIII.— Light. 


830. Add. Annotation: — As to (6) Consd. Slack 
V. Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 

831. Add. Annotation : — Mentd. Pontardawe 

B. D. C. V. Moore-Gwyn, [1929] 1 Ch. 056. 

850. In passage commencing "'Held : (3) in order 
to satisfy Prescription Act, 1832 (c. 71), s. 2,’’ 
for “ s. 2 ” read “ s. 3.” 

858. Add. Annotations : — Consd. Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. Mentd. Bye v, 
Purcell, [1926] 1 K. B. 446. 

896. Add. Annotation: — As to (1) Refd. Rye v. 
Purcell, [1926] 1 K. B. 446. 

898. Add. Annotation : — As to (1) Folld. Foster v. 
Lyons (1926), 70 Sol. Jo. 1182. 

898a. .] — A reservation in a lease 

emi>owering the lessor to build on adjoining 
land, notwithstanding such building might 
obstruct any lights on the demised land, 
prevents the lessee from acquiring a right to 
light under Prescription Act, 1832 (c. 71), 


s. 3. — Foster v. Lyons & Co., [1927] 1 Ch. 
219 ; 96 L. J. Ch. 79 ; 136 L. T. 372 ; 70 Sol. 
Jo. 1182. 

903. Add. Annotation : — Generally, Mentd. John- 
son V. Clarke, [1928] Ch. 847. 

934a. .] — The standard as to the amount of 

light required to be left so as to prevent 
a nuisance is an absolute one, & if an ob- 
struction to an ancient light renders a room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not cease to 
be actionable because the room is situated in 
a manufacturing town. — Horton’s Estate, 
Ltd. V. Beattie, Ltd., [1927] 1 Ch. 75; 96 
L. J. Ch. 15; 136 L. T. 218; 42 T. L. R. 
701 ; 70 Sol. Jo. 917. 

956. Add. Annotation : — Consd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 476. 

982. Add. Annotation: — to (1) Refd. Slack v. 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 475. 


Part IX. — Water. 


997a. Water from pond.] — A right to 

take water from the pond of another is a 
mere casement, &; not a profit d prendre . — 
Manning v. Wasdale (1830), 5 Ad. El. 
758 ; 2 Har. W. 431 ; 1 Nev. P. K. B. 
172 ; 6 L. J. K. B. 59 ; 111 E. R. 1353. 
Annotations : — Apld. Frankn v. QoiuHOO (1839). 2 Will. Woll. 
c'c IJ. .>8 . Paco V. Ward (1855), 4 E, & B. 702. 


1016. Add. Annotation: — Apld. Attwood v. Llay 
Main Collieries (1925), 70 Sol. Jo. 265. 

1117. Add. Annotations: — Consd. Ilford U. B. C. 
IK Beal & Judd, [1925] 1 K. B. 671. Refd. 
Noble V. Harrison, [1926] 2 K. B. 332. 


Part X.— 

1165. Add. Annotations: — Refd. Graigola Merthyr 
Co. V, Swansea Corpn., [1928] Ch. 31, Mentd. 
Martins v. Fowler, [1926] A. C. 746. 

1174. A (id. Annotation ;--Refd. Aldridge v. Wright, 
[1929] 2 K. B, 117. 

1193, Add. Annotation: — Consd. Ilford U. D. C. 
V. Beal & Judd, [1925] 1 K. B. 671. 

1195. Add. Annotation: — Generally, Mentd. 
Graigola Merthyr Co. v. Swansea Corpn., 
[1928] Ch. 235. 

1206. Add. Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


Support. 

1223. Add. Annotation : — Apld. Sack v. .Tones, 
[1925] Ch. 235. 

1226a. Whether party-wall entitled to support— 
From adjacent building.] — Pltf. & deft, were 
the owners of adjoining houses, separated by 
a party-wall, & with implied mutual rights of 
support. Pltf. alleged that owing to lack 
of repair & underpinning deft.’s house was 
subsiding, dragging the party-wall over, & 
thereby damaging pltf.’s house ; — Held : 
pltf.’s allegations had not been substantiated 
by the evidence. Semble : even if they had 
been substantiated pltf. would have had no 


PART IX. SECT. 2, SUB-SECT. 2.— C. 

1035 iii. .] — Carter v. Sudd art 

(Onk), [1927] 1 D. L. U. 812.— CAN. 


PART IX. SECT. 3. 


1133 iii. .] — Fortin v. Caron 

(Can.), [1927] 4 D. L. R. 936.— CAN. 


sm. Irrigation from tank — Prescrip- 
tion by lessee.] — In India, a tenant can 
establish his right to Irrigate his field 
from his landlord’s tank by proof of 
open & contimious user from time 
immemorial. — Tinkowbi, etc. v. Ram, 
ETC. (1922), I. L. R. 50 Calc. 356.— 
IND. 


PART IK. SECT. 4. 

sn. Unify of seisin for different 


estates — FJnjoj/ment of irrigaiion rights 
continued by tenant.] — Where the ten- 
ancy in execution of a rent decree was 
sold & purchased by the landlord, but 
the tenant continued In occupation in 
the undisturbed enjoyment of the right 
of irrigation & the rent was substan- 
tially enhanced — Hdd : in such olr- 
oumstanoes the right of irrigation was 
not extinguished, but momentarily 
suspended & revived. — Tinkowri, etc., 
V. Ram, etc. (1922), 1. L. R. 60 (jolc. 
366.— IND. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b). 

1143 1. General ruU — Support in 
natural state.] — A person must not 
excavate on his land so os to destroy 


tho lateral support sufD clout to main- 
tain the soil on Ws neighbour’s adjoin- 
ing land in its natural state. — Metro- 
politan Life Assurance Co. v. 
McQueen, [1924] 2 D. L. K. 942 ; 2 
W. W. R. 981.— CAN. 


\RT X. SECT. 1. SUB-SECT. 1.— 
B. (b). 

1189 i. Weight of building contribut- 
to Buhsidence .]— Whore a peison by 
1 excavation on his land causes sub- 
dence on his neighbour’s ^land. 
3 oause of tho added weight of a bi^d- 
ig thereon, he is not liable. The 
aighbour is not entitled to sufficient 
ipport to mamtain his building. — 
KTROrOLTTAN LIFE ASSURANCE Co. 
McQueen, [1924] 2 D. L. R. 912; 
w. w. R« 981.— CAN. 
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cause of action. — Sack v. Jones, [1925] Cb. 1231. Add. Annotation : — As to (2) Refd. Brooke 
235 ; 94 L. J. Ch. 229 ; 133 L. T. 129. v. Bool, [1928] 2 K. B. 678. 


Part XI. — Miscellaneous Easements. 


1270. Add. Annoial'km : — ^Refd. Vanderpant v. 

Mayfair Hotel do., Ltd., ( 1930] 1 Ch. 138. 

1282. Add. Annotations : — Consd. L. C. C. v. 
Hackney B. C., [1928] 2 K. B. 688. Refd. 
Back V. Daniels (1924), 69 Sol. Jo. 160; 
Hackney B. C. v. Metropolitan Asylums 
Board (1924), 131 L. T. 136. 


1302. Add. Annotation : — Mentd. OTedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

1322a. To attach creeper to wall.] — Simpson v. 
Weber, No. 204a, a7iie. 

1322b. To attach post to wall.] — Simpson v. Weber, 
No. 204a, ante. 


Part XII. — Disturbance of Easements. 


1330a. ^ .]- Pknwauden Cuing (1829), 

Mood. & M. 400 ; 17.3 E. It. 1203, N. P. 

Consd. lirvant r. Foot (]Hfi7), L. IL 2 Q. B. 

101 ; Dultoii V. Aiitcns (1881), (I App. Gas. 740. 

1352. Add. A^inotaiion : — As to (2) Consd. Free- 
born V. Leeniing, [1926] 1 K. B. 160. 

1356. Add. Annoialioyis : — As to (2) Consd. Slack v. 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 
475 ; Horton’s Estate v. Beatti(‘ (1926), 42 
T. L. It. 701. Refd. FarnwoHh Man- 
chester Ci(y Corpn., 1 19291 1 K. B. 533. 

1396. Add. A^inotaiion : — Refd. Slack v. Leeds 
Industrial Co-op. Soc., |1921J 2 Ch. 475. 

1399. For the paragivai)h in the original volume 
substitute the following paragraph : — 

.] — Chancery Amendment Act, 1858 

(c. 27), s. 2, confers on tlie Ct. of Ch. juris- 
diction to award d (images in lieu of an in- 
junction in tlie case of a threatened injury. 
Notwithstanding ilui repeal of that Act by 
Statutfj Law Bevision k, Civil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 
1873 (c. 66), R. 16, k Statute Law Revision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Aiiiondmont Act, 1858, s. 2. 

Whej’G tliereforc an action was brought in 
th(i Ch. Div. lor an injunction to restrain an 
obstruction of ancient lights, & the ct. found 
that dofts.’ buildings wlien (jompletcd would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken place : — Held : the ct. had jurisdiction 
to award damages in lieu of an injunction.— 
Leeds Industrial Co-operative Society, 
Ltd. V. Slack, [1924] A. C. 851 ; 93 L. J. Ch. 
436 ; 131 L. T. 710 ; 40 T. L. R. 745 ; 68 
Sol. Jo. 715, 11. L. ; revsg. S. C. fiuh norn. 
Slack v. Leiods Industrial Co-operative 
Society, Ltd., [1923] 1 Ch. 431, C. A. ; 
acquent proceedings, [1924] 2 Ch. 475, C, A. 

1399a. — .] — In an action brought by pltf. 

against deft. soc‘icty for an injunction k 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.’ 
buildings when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 


& he expressed the opinion that the interfer- 
ence with pltf.’s legal rights when the building 
was completed would be small, k could be 
adequately compensated by damages, but 
held, contrary to bis own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Guana Co. 
(1889), 43 Ch. I). 316, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, k he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision, k 
remitted the case to the Ct. of Appeal to 
deal with it on its merits : — Held : the 
findings of the judge brought the case within 
the good working rule ” suggested by A. L. 
Smith, Ij.J., in Shelfer v. City of London 
Electric Lighting Co., No. 1356, ante, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction ; that was still the rule to he 
adopted by the ct. as a guide & was not 
affected by anything that was decided in 
Colls V. llonie efc Colonial Stores, No. 830, 
ante ; therefore, there bcjing evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
— Slack v. Leeds Industrial Co-operative 
Society, Ltd., [1924] 2 Ch. 475 ; 94 L. J. Ch. 
46, C. A. 

1406a. Erection of building interfered with 

acquiesced in by defendant.] — Where pltf. k 
deft, held adjoining pieces of ground under a 
common landlord, k pltf., with the licence of 
the landlord, k without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft, so building as 
to obstnict the lights of pltf.’s manufactory 
pending trial. — Crook v, Wilson (1855), 3 
W. R. 378. 


PART XII. SECT. 2, SUB-SECT. 2.— 
B. (a). 

st. Mariaage/' — Though not in pos- 
s(‘siiiov.]-'-A nit 4 f(*c. of land, thougrh not 
in posx.esHion, hu8 a right to have his 


Kcourity left unimpaired, & if the owner 
of adjoining land excavates on the mort- 
gaged land, although the mtgee. may 
not bo entitled to maintain an action 
for trespass, ho has a right of action 
for injunction or damages, independent 


of any that the owner of the mortgaged 
land might have. — M etropolitan Life 
Assurance Co. v. McQueen, [1924] 
2 D. L. R. 942 ; 2 W. W. K. 981.— 

CAN. 



Vol. XIX.— Easements. Cases 1408—1589. 


1408. Add. Annotaiion: — As to (1) Consd. Slack 
V. Leeds Industrial Co-op. Soc. (1921), 94 
L. J. Ch. 40. 

1442a. Against lessee— Freeholder not party 

to action — Light.] — Barnes v. Allen (1927), 
64 L. Jo. 92 ; 101 L. T. .fo. 83. 


1444a. ,]-~Slack v. Leeds Industrial Co- 

operative Society, Ltd., No. 1399a, ante. 

1471. Arid. A nnoiahon :-~Fo\ld. TTortoii’s Estate 
V. B(‘a.ttie (1926), 42 T. L. 11. 701. 


Part XIII. — Profits a Prendre. 


1503. Add. Annotation : — Generally, Refd. Stonoy 
V. Eastbourne B. C. k, Devonshire (1926), 9*5 
L. J. K. B. 312. 

1570. Add. Annotation: — As to (2) Refd. Tlie 
Fagornes, [1920] P. 185. 

1573. Add. AnnoUd i on : -Generally, Mentd. The 


Carlgarth, M^Jio Otarama, [1927] V. 93; 
Lagan Navigation Co. v. Lambog Bleaching, 
Dyeing <fc Finishing Co., [1927] A. C. 22(». 

1589. Add. Annotations : - Refd. Abrahams v. Mac 
Fisheries, (19251 2 K. B. 18; Boer. Bussell, 
[1928J 2 K. B. 117. 


PART XII. SECT. 2. SUB-SECT. 2.-- 
D. (b) i. 

14-51 iii. ] — Under Speeifle 

Ilv'licf Act, 1877, the question of an 
injunction to restrain a r)arry from 
eivctiniT a limlding so as to interrere 
with his neifTh hour’s easomontH of Iiprht 
A: air presents itself in a dillcrout Iq^ht 
to what it d()(is 111 the Enghsii cts. ; & 
the ct. hag a discretion, & may issue 
an injunction where tlie injury is such 


that pecuniary compensation would 
not afford adequat-o relief. — Mahomko 
Aczam Ismail 11. .Iaoanatit .Iamnadab 
(1925), I. L. 11. 3 Kan. 230.— IND. 

PART XIII. SECT. 4, SUB-SECT. 1.— A. 

6W. Who man acfjuirc, — Public ] — 
Though the jnihlie cannot aeciiiiro 
ow'nershipofalandjif can acquire nrojilti 
d vrendre over it hy giant. — TT ssan 
IvASfiM Sait v. Srcrktary of Sta’I’i-: 


FOR IxniA (192.3). D L. K. 47 Mad. 
no.— IND. 

PART XIII. SECT. 4. SUB-SECT. 2.- B. 

1536 i. The public.] — 'j’hough tlio 
{uililic cannot acquire ownershij) of a 
lanii, it can ae-qmre profits d prendre 
ovei it by jiruseription.— IJssAN Kasim 
S\ iT r. SKeRF.rvRY of Statk for 
IVDIA (1923), I. L. K. 47 Mad. 110.- - 
IND. 
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ECCLESIASTICAL LAW. 


Part I. — 

la. Church Assembly — Legislative Committee.] — 

Neitlic^r the Ijegislativc. Ck)mmitiee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to a(;t in a 6. 
judicial capacity. — 11. v. Chukoh AssRMBiiY 


In General. 

IjEOISLATIVK COMMin’EE & ClIUECn 

Assembly, A’* p. Haynes Smith, [1928] 
1 K. H. 411 ; 97 L. .1. K. B. 222 ; 138 I,. T. 
399 ; 44 T. L. B. 08 ; 71 Sol. Jo. 947, D. G. 

Adirf. Annotation : — Mentd. Capcl St. Mai'y, 
Suffolk V. Packard, [1927] P. 289. 


Part III. — Constitution of the Church of England. 


16. Add. Annotation: — Generally^ Refd. 11. v. 

North, Ex p. Oakey (1920), 43 T. L. It. 00. 
36. Add. Annotations : — Generally ^ Mentd. Oapcl 
8t. Mary, Suffolk v. Packa.rd,* [1927] P. 289 ; 
Be Article X of Articles of Agreement for 
Treaty between Great Britain & Ireland 
(1928), 45 T. L. R. 67. 

70. Add. Ann of a lion : — As to (1) Refd. Re Mason 
(1928), 97 L. J. Ob. 321. 

135. Annotations : — For “ Re Letters Patent No. 
139,207, Be Carbonit Akt., [1923] 2 Ch. 504/^ 
read “ Re Letters Patent No. 139,207, Re 
Carbonit Akt., [19241 2 Ch. 53.’* 

Add. Annotation Generally. Mentd. Swift v. 
Board of Trade, [1920] 2 K. B. 131. 

186. Add. Annotation : — As* to (2) Consd. Vincent v. 

St. Magnus the Martyr, etc., [1925] P. 1. 

185a. — Former Royal chapel- Grant by Crown 

for use as parish church.] The ct. held that 
tJie ivctoi’ t'c. j)arish chui*cJi ol St. Mary, 
SiatToj'd, in the dioce.se of Lidilield, were 
sul)j(‘ct to i he ordinary episcopal jurisdiction, 
including the jight of\ isitation. — Lichfield 
(Bishop) v. Lambert (1929), ^10 T. L. R. 24. 
199. Add. Annotation : — As to (3) Consd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 
270. Add. Annotation - Yield, R. v. (church 
Assembly Legislative Committee ^ Church . 
Assembly, Ex p. Haynes Smith (1927), 44 | 
I . L. u. 08. I 

276. Add. Annotation As to (2) Refd. R. v. 
North, Ex p. Oakey (1920), 43 T. L. R. 00. 

292. Add. Citalions : —suh nom. Ayer v. Orme, 2 
Dyer 221b ; Ben. 129 ; sub nom. Anon., 
Dal. 63 ; 1 And. 9. 

Ad^. A7moiations : - Refd. Cromwol’s Case 
(1601) 2 Co. Rep. 09b ; Lyn v. Wyn (1005), 
O. Bridg. 122. 

806. Add. Annotation : — Mentd. Beaumont v. 

Jeffery (1924), 40 T. L. R. 790. 

356. Add. Annotation Mentd, Vauderpant v, 
Mayfair Hotels Co.. 1 1930) 1 Ch. 138. 


472. Add. Annotation : — Apld. Hauxfon Parochial 
(Miurch (^ouncil v. Stevens, [1929J P. 240. 

472a. Liability of lay-improprlatlon to seques- 

tration.] — ^Wai.wyn V. Awbebry, No. 2599a, 
post, 

472b. Personal liability.]- -Tlie impi-oprial or 

of an impropriate rectory in the receipt of 
the ])rotits thereof is personally liable for tlii‘ 
D‘pair of tlie chancel of the parish church, 
although at tlu‘ time of the c.onvcyance t-o 
him of t h(' lands forming y)art of tli(‘ rector>’ 
lie had no not ice* of the liability. — H auxton 
Parochial (hiciK^ii (k^UNe^ii/p. Stevens, 
[1929] P. 210. 

472c. No notice of liability - At time of con- 

veyance of lands.]- Hauxton J^arochial 
(^ iiURCH Council v. Stevens, No. 472b, aiitc. 

475. Add. A^inoiation ; -Refd. Hauxton Parochial 
Church (Vmncil v. Stewens, |1929] J*. 240. 

482a. — ,] — ^A teuiaiit of premises 

rated at £125, who sublet the gi’eater part A 
retained for his personal oeaaipation a poiHon 
which was over £40 in ratable value, but not 
separately ass(\ssed : — Held : qualified as a 
vestryman under Metropolis Management 
Acts, 1855 (c. 120), & 1850 (c. 112).— 
Gordon v. Williamson, |1892J 2 Q. B. 459 ; 
01 L. J. Q. B. 820 ; 67 L. T. 214 ; 57 J. P. 
160 ; 40 W. It. 092 ; 8 T. Ij. R. 
notation .—Reid. London &■ India Docks Co. v. Woolwich 
Borough (1902), 71 L. J. K. B. :S94. 

569. Add. Annotation : — A.s to (3) Refd. R. v. 
North, Ex p. Oakey (1920), 43 T. L. R. 00. 

627. After this case add : — • 

Right of presentation where patronage vested 
in parishioners.] — See No. 1981a, post. 

716. Add. Annotation : — Mentd. Hauxton Paro- 
chial Church Council v. Stevens, |1929] P. 
240. 

983. Add. Annotatio}i : — Refd. Edwards v. A.-G. 
for Canada (1929), 40 T. L. It. 4. 

1063. Add. Anyiotation : — As to (1) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 


PART 1. 

1 i. Church — HcLiuiovs anumumty — 
Schism — Whether Tp^mnded for hy rmt- 
stit'otion .] — Brp:ni)Zij v. Hatiuj, 
119271 1 1). L. H. 1051, 1J9271 1 

W. W. U. 301 ; 30 Man. L. H. 300. 
—CAN. 


1 ii. WTiat amounts 

Uk] — Buendzij V. Hajdu, [19273 1 
D. L. H. lO.^l; [1927J 1 W. W. R. 301 ; 
3(5 Man. L. R. 300.— CAN. 


atitution entttled to ^ise of church 
property . } — Bbendzijv. Hajdu, [19271 
1 D. L. R. 1051 ; [1927] 1 W. W. R. 
301 ; 36 Man. L. R. 300.— CAN. 

1 iv. S. P. Hrnnig V. Trat/tman 
(Alta.), [1926] 2 D. L. R. 280 ; [1926J 
1 W. W. R. 912.— CAN. 


1 iii. Effect of-- 

Afemlnn^a adJaring to original con- 
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Part IV. — Ecclesiastical Courts. 


1115. Add* Annotations: — As to (1) Folld. Oapel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Refd. Vincent V. St. Magnus the Martyr, etc., 
[1926] P. 1. 

1125. Add. Annotation : — Generally^ Mentd. Capcl 
St. Mary, Suffolk v. Packard, [1928] P. 69. 

1145. Add. Annotations: — As to (1) Consd. J^e 
Transferred (^vil Servants (Ireland) (Vnn- 
pensation, [1929] A. C. 248. As to (8) Consd. 
Vincent v. St. Magnus the Martyr, etc., 
11925] P. 1. Generally, Refd. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 

1146. Add. Annotations: — As to (1) Refd. Capel 
St. Mary, Suffolk v. Packard, [1927) P. 289. 
A.9 to (2 ) Consd. Re Transferred Civil Servants 
(Ireland) Compensation, [1929] A. C. 248. 

1148. Add. Annotation: — As to (2) Refd. It. v. 
North, Ex p. Oakey, [1927] 1 K. ii. 491. 

1149. Add. Annotation : — Consd. Rr Transferred 
Civil Servants (Ireland) (Compensation, 11929) 
A. C. 248. 

1171. Add. Annotation : — ^Mentd. P. v. North, 
Ex p. Oakey (192G), 48 T. L. R. 60. 

1280a. Alternative remedy.]- -l^rohibition 

will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
withstanding an apx)eal lie from such ord(ir 
to a higher ecclesiastical ct. & thence to the 
Privv Council. — R. v. North, Ex p. Oakey, 
[1927] 1 K. B. 491 ; 96 L .T. K. B. 77 ; 136 
L. T. 387 ; 48 T. L. R. 60 ; 70 Sol. Jo. 1181, 
C. A. 

1331. Add. Annotation:- Mentd. R. Health, 
Minister, Ex p. Davis (1929), 141 ]j. T. (J. 
1349. Add. Annotation : — Refd. R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. GO. 

1372. Add. Annotation : — As to {\) Refd. Raeburn 
V. Raeburn (1928), 188 L. T. 672. 

1400. Add. Annotation : — Refd. Caped St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

1413. Add. Annotation : — Mentd. Lankester v. 
Lankestor & Cooper, [1925] P. 114. 

1503. Add. Annotation : — Mentd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

1504. Add. Annotations : — Generally, Mentd. Tate 
& Lyle V. L. & N. E. Ry. & L. M. & S. Ry. 
(1926), 43 T. L. R. 49 ; Sheffield Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 

1549. Add. Annotations : — Mentd. Tate & Lyle v. 
L. & N. E. Ry. & L. M. & S. Ry. (1926), 43 
T. L. R. 49 ; Sheffield Corpn. v. Taixford, 
Same v. Morrell, [1929] 2 K. B. 180. 

1605. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

1641. Add. Annotations : — Mentd. Salvesen (or Von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641 ; Berthiaume v. I)ast^)us 
(1929), 45 T. L. R. 607. 

1721. Add. Annotations : — Refd. Eshugbayi Eleko 
V, Nigeria Government, [1928] A. C. 459. 
Mentd. Campbell v. Poliak, [1927] A. C. 732. 
1755. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 


1756. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

1768a. .] — Held : a faculty ought 

to issue for tlio removal of (1) a tixbomacle, 
(2) a saoring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 
the credonct‘ wliich had been used cere- 
monially, (5) a censer which had be(m used 
ceremonially, (0) th(‘ Stations of the Cross, 
(7) a second Holy Table introduced after 
a faculty for it had been refused, (8) an 
imago of the Blosstjd Virghi Mary with 
(jaudles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, a hanging 
lamx) in the (diancel used to denote the 
presence of tlie reserved Sacrament ; a 
faculty ought not to issue for the removal 
of (II) books ^ pamphlets displayed on 
tables in th(' churcli, (12) notices as to times 
when confessions could be hoard, (13) notices 
asking for prayers for deceased ^jersons, (1 4 ) a 
kneeling stool used by persons making their 
confessions, A. (15) tlu* rector’s books of 
devotion on the Holy 'J'ahle, hut these articles 
were not X)r()x>or su Injects for a < onhrmatory 
faculty ; a faculty ought not to issue for the 
removal of (16) a erucitix on the wall above 
Die kneeling st^ool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty till further order ought 
to issue in respect of it ; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the Holy Table which had been proved 
to have been the ohjeef- of veneration, the 
having nndert/aken not to genuflect 
to ii or cense it, i'i: not to allow any other 
officiating clergymen to do so, & a con- 
firmatory faculty till fuii-her ordei‘ (jught to 
issue in respect of it. 

(18) Memorials x>urj)orting to be si^ed by 
parishioners, as to which no evidence* is given 
in proof of the signatures or of the repre- 
sentations made to those who sign tiiem, arc* 
inadmissible in a facultv suit. — (’apek St. 
Mary, SuFFoiav (Rjoc’toh At. Church - 
AV ARDENS) V. PACKARD, [1927) P. 289; sub- 
sequent proceedings, [1928] I*. 69. 

1775a. — “Till further order.”] — (1) 

Where a cause of faculty has b(*en remit tod 
by the (^Jt. f)f Arch(*s to a consistory ct. to 
decree a faculty as directtal by the Ct. of 
Arches, a i)arty to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may a])peal to the t’t. of Ar(;lies by 
way of the ass(*rtionof a gri(*vance, A tlie (4 . of 
Arches may liear & determine tin* appeal 
without retaining the causci. 

(2) A condition in a contirmatcny faculty 
“ that if any of the articles included in the 
faculty are treated with superstitious rever- 
ence we reserA^e to ourselves tin' riglit to order 
their removal at any f in)e hereafier upon 
being satisfied hereon ” is an improjicT con- 
dition, & such a condition is nof, sulist.antially 
similar to, but wholly diflVrent from, a con- 


PART IV. SECT. 8. SUB-SECT. 2.— D. 

1217 i. InterpretcUion of statutes — 
Concemiiia spiritual matters .] — In an 


action involvingr the corihtruction of 
United Chnrch of Canada Act, ltt24 
(c. 100 ) : — Held : the eccleHiabt<ic;il < U. 


only Imd 

JJwYsn 

CAN. 
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dition that the faculty is granted till further 
order.” 

(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matters 
which are proper to be included in each. — 
Capel St. Mary, Suffolk (Rector & 
Churchwardens) v. Packard, [1928] P. 69. 


1784. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

1785. Add. Annotation : — ^Mentd. St. Nicholas 
Aeons, T.ondon v, L. C. C., [1928] P. 102. 

1789a. Cause remitted to decree faculty — Objection 
to condition proposed to be Inserted in faculty 
— Right of aggrieved party to appeal.] — Capel 
St. Mary, Suffolk (Rector & Church- 
wardens) V. Packard, No. 1775a, ante. 

1792. Add. Annotation : — Mentd. Bermondsey 
B. C. V. Mortimer, [1926] P. 87. 


Part V.- 

1821. For Who are exempt — ^Military Service 
Act, 1916 (c. 104), Sched. I. (4) — Lay member 
read Who are exempt — Military Service Act, 
1916 (c. 104), Sched. I. (4)~Lay reader.” 

1851. Add. Annoialion : — Apld. He Clerical Dis- 
abilities Act, 1870, Ex p. Cowan (1927), 71 
Sol. Jo. 272. 

1851a. S. P. Pc Clertcal Disabilities Act, 1870, 
Ex p. CowAii (1927), 1.37 L. T. 515 ; 71 Sol. 
Jo. 272. 

1862. Add. Annotation: — Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 

1896. Add. Annotation :--Mentd. Weld v. Petre 
97 L. J. Ch. 399. 

1981a. Patronage vested in parishioners —Transfer 
to parochial church council — Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 
s. 4 (1).] — Pc Licitfiei.d Cathedral Grant, 
Citapef.-en-le-Fritit Parochial Church 
(k)UNCiL V. Bahshaw (1929), 45 T. T^. 11. 583. 

2104a. Whether vendor bound to make marketable 
title — Whether stamp necessary.] — Wilmot 
V. Wilkinson (1827), 6 B. C. 506; 9 

Dow. & Ry. K. B. 620 ; 5 L. J. O. S. K. B. 
196; 108K. R. 538. 

Annotation : — Refd. Doogrood r. Rose (1850), 0 C. B. 1.12. 

2105a. Non-completion of purchase — Default 

of vendor.] — Weddall v. Nixon (1853), 17 
Beav. 100 ; 22 T.. J. Ch. 939 ; 21 1.. T. O. S. 
147 ; 17 Jur. 642 ; 51 E. R. 994. 

2437. Add. Citation 2 B. R. A. 932. 

2440. Add. Citation 2 B. R. A. 831. 

2443a. Grounds for approval or disapproval of 
scheme.] — Altliougli it may seem desirable 
on grounds of economy administration to 
unite two country benelices with small 
l)opulations, yet a scheme for such union will 


—Clergy. 

not be affirmed on special reference by the 
Judicial Committee of the Privy Council if 
th(U‘c is united opposition to it on the part 
of tlie inhabitants . — He Gussage All Saints 
Gussage St. Michael, Dorset, Parishes 
( 1925), 69 Sol. Jo. 493, P. C. 

2491. Add. Annotation : — Mentd. Re Wait, [1927] 
1 Ch. 006. 

2496. Add. Citation : — sub nom. Curlews v. 
Butts, 9 L. J. O. S. IC. B. 69. 

* 2509. Add. Annotation : — Mentd. Paterson t’. 
Ardrossan Harbour Co. (1926), 19 B. W. C. C. 
621. 

I 2539. Add. Annotation : — Refd. Jones v. Waring & 
GiUow, [1920] A. C. 670. 

2595. Add. Annotation: — An to (2) Consd. R. v. 

North, Ex p. Oakey (1926), 43 T. L. R. 60. 
2599a. Failure to repair chancel.] — ( 1 ) A justifi- 

cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel. — Wai.wyn v. Awberry (1677), 1 
Mod. Rep. 258 ; 2 Mod. Rep. 254 ; Freem. 
K. B. 230 ; 86 E. R. 866 ; sid) nom. Anon., 

I 2 Vent. 35 ; 3 Keb. 829. 

Annotations: — .D- to (2) Consd. IHnixton Parochial Church 
Council r. Sl-ciciis, P 2 Id. Generally ^ Mentd. 

Hardiiu? r. Hall (1842), 10 M. & W. 42. 

2607. Add. Annotation: — As to (1) Consd. R. v. 
North, p. Oakey (1926), 43 T. L. R. 60. 

2617. Add. Annotation : -—Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 


Part VI. — Public Worship and Church Ministrations 


2751. Add. Annotations: — Generally., Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Mentd. Pc Article X of Articles of Agree- 
ment for Treaty bi'tween Great Britain and 
Ireland (1928), 45 T. L. R. 57. 

2762. Add. Annotation : — As fo (1) Refd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

2764a. .] — Vincent V. St. Magnus 

THE Martyr, etc. (Rector & Church- 
wardens), No. 2831, post. 


2768. Add. Annotations: — As to (7) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (8) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. As to (9) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Gehcralhjt Refd. Capel St. Mary, Suffolk v. 
Packard, [1928] P. 09. 

2786. Add. Annotation : — 4,9 to (1) Refd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 
2797. Add. Annotation : — As to (3) Refd. St. 
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Margaret's, Toxteth Park (1924), 40 T. L. R. 
687. 

2801a. .] — Capel 8t. Mary, Suffolk (Rector 

& CHURCHWAlfcDP]NS) V. PACKARD, No. 1768a, 
ante, 

2809a. .] — Capel v, St. Mary, Suffolk 

(Rector & Chuik^ti wardens) v, Packard, 
No. 17G8a, ante. 

2812. Add. Annotatiori : — to (8) Folld. Cai)el St. 
Mary, Suffolk v. Packard, [1927] P, 289. 

2818a. On credence table.] — Capel St. 

Mary, Suffolk (Rector <fc Church- 
wardens) V. Packard, No. 1768a, ante. 

2824a. .] — Capel St. Mary, Suffoi^k (Rector 

Churchwardens) v. I'ackard. No. 1768a, 
ante. 

2825. For the paragraph in the originfd volume 
substitute the following paragraph : — 

As of course.] — Vincent v. St. Magnus 

THE IMartyr, etc. (Rector & Church- 
wardens), No. 2831, post. 

2831. For the paragraph in the original volume 
substitute the followmg paragraxih : — 

Approval of decorations & fittings.] 

— On the hearing in the Consistory Ct. of 
London of a petition as to the furniture & 
fittings of the Church of St. Magnus-the- 
Martyr, in the City of London, a hwHilty was 
granted for, amongst other things: (1) a 
second Uoly Table ; (2) an image of the 

Virgin & Holy Child placed behind the 
second Holy Table ; & (3) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near tlie pulpit. On appeal the C-t. 
of Arches dismissed the appeal as to (1) & (3), 
byt allowed it as to (2) : — Held : (1) the law 
was the same for every kind of sacred image 
in a church, including a crucifix or rood, ^ 
although such an image was not il legal 
q>er se^ it could not lawfully be placed in a 
cl lurch without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, it* the 
faculty be granted, there is or is not, in the 
particular case, a danger of Uie image being 
used for purjioses of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry : — Held : (2) there was a danger 
of the proposed image of the Virgin & Holy 
Child being so used ; (3) an image used for 
Xiurposos of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer ; (4) a faculty 

authorising the erection of an image in a 
(ihurch should not be absolute, but until 
further order. 

(5) The other matter of appeal is the 
second Holy Table. The church holds, or 
will hold, between three hundred & four 
hundred people, &; there are a large number 
of celebrations every week. In those cir- 
cumstiinces it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial &; 
services of this chm'ch. I am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor’s discretion in this part 
of the case. I think there ought to be full 
plans & particulars of the decorations &> 
littings of surrounding the second Holy 
Table, & these fittings ought to be subject 


to the approval of the learned Chancellor &> 
to be specifically included in the faculty (Sir 
Lewis Dibdin). — Vincent v. St. Magnus 
THE Martyr, etc. (Rk(^tor Church- 
wardens), [1925] P. 1 ; sub nom. St. Magnus 
THE Martyr, London Bridge, 41 T. L. R. 3. 
—(knvrallji. Refd. Cui>ol St. Maiy, SufiPolk v. 
Paokard, [11*27] P. 28t). 

2842. Add. Annotation Refd. Viiiceni v. 
Magnus tlie Martyr, etc., [1925] P. 1. 

2844. Add. Annotaiion : — Refd. Vincent 
Magnus the Martyr, etc., [1925] P. 1. 

2852. Add. AyinofMion : — Mentd. St. Nicholas 
Aeons, London v. L. C. C., 11928] P. 102. 

2859. Add. Annotation : — As to (3) Dbtd. Vincent 
V. St. Magnus the Martyr, etc., [1925 j P. 1. 

2861. Add. Annotation : — J.9 to (1) Refd. A'incent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

2862. Add. AnnolatUnt : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

'2871. Add. Armotalion : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2872. Add. Ayinotatlon : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2873. For the paragraph in the original volume 
substitute the following paragraph : — 

Ordinary rules as to images 

apply.] — Vincent v. St. Macinus the 
Martyr, etc. (Rector & Churctiw^uidens), 
No. 2831, ante. 

2874. Add. Annotation : — Refd. Vincent v. St. 
Magnus tlie Martyr, etc., [1895 | P, 1. 

2875. Add. A nnolatloit Held. Vincent v. St. 
Magnus the Martyr, etc., [1895] 1*. 1. 

2876. Add. Ayinotaiion : — Held. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2882. Add. Annotation Refd. Vincemi v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2883. Add. Annotaliojis : — Apld. (3ay)(*l St. Mary, 
Suffolk V. Packard, [1927] P. 2S9. Refd. Vin- 
cent V. St. Magnus' the Martyr, etc., [1925] 
P. 1. 

2888. Add. Annotation: — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2889. Add. A nnotation : -Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2892. Add. Annotation : — Generally ^ Refd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

2893. Add. Annotation: — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2896. For the jiaragraph in the original volume 
substitute the following paragraph 

-.] — Vincent v. St. Magnus 
THE Martyr, etc. (Rector & Church- 
wardens), No. 2831, ante. 

' 2899a. Above confessional stool — Whether 

permissible.] — Capej. St. Mary, Suffolk 
(Rector & Churchwardens) v. 1\v(’kard, 
No. 1768a, ante. 

2899b. Behind Holy Table — Whether per- 

missible.] — Capel St. Mary, Suffolk 
(Rector &; (Church vvajuiens) r. 1 *ackard, 
No. 1768a, ante. 

2900. Add. Anyiotations : — A.s* to (2) Consd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P, 1. 
As to (3) Folld. Ca-pel St. Mary, Suffolk v. 
Packard, [1927] P. 289. Generally, Mentd. 
lie Transferred (hvil S(‘rvants (Ireland) Com- 
pensation, [1929] A. C. 243. 

2903. Add. Annotations : — As to (3) Folld. Capel 
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St. Mary, Suffolk v, Packard, L1027] P. 
289. As to {^) FoUd. Capel St. Mary, Suffolk 
Packard, [1927] P. 289. As to (6) Folld. 
Capel St. Mary, Suffolk v, Packard, [1927] 
P. 289. As to (7) FoUd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. Generally, 
Refd. Capel St. Mary, Suffolk v, Packard, 
[1928] P. 09. 

2904a. .] — Capel St. Maky, Suffolk (Rector 

& CiruRcnwARDENS) V, 1‘ackard, No. 1768a, 
ante. 

2906. For the paragraph in the original volume 
substitute the following paragraph : — 

.] — Vincent v. St. Magnus tue Martyr, 

ETC. (Rector & Churchwardens), No. 2831, 
ante. 

2913. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V, Packard, [1927] P. 289. 

2915a. With candles & vases — Whether 

permissible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v. Packard, 
No. 1768a, ante. 

2916. For the paragraph in the original volume 
substitute the following paragraph : — 

The Virgin & Child — Probability of venera- 
tion.] — Vincent v. St. Magnus the Martyr, 
etc. (Rector & Churchwardens), No. 2831, 
ante. 

2924a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v. Packard, No. 1768a, 
ante. 

in) Lights (Vol. XIX., p. 449). 

Add the following cross-references : — 

Used in service of adoration of Sacrament.]— 

See No. 1708a, ante. 

To denote presence of reserved Sacrament.] — 

See No. 1708a, ante. 

2947a. Books & pamphlets displayed in church.] — 

Capel St. Mary, Suffolk (Rector & 


Part VII. — Property of 

3112. Add. Annotation : — Refd. Vincent v. St, 
Magnus the Martyr, etc., [1925] P. 1. 

3113a. Whether faculty absolute — Erection of 
image.] — Vincent v. St. Magnus the 
Martyr, etc. (Rector & Churchwardens), 
No. 2831, ante. 

3124. Add. Annotaiton : — ^Mentd. R. v. IR-alth 
Minister, ii’x p. Uavis, [1929] 1 K. 11. 019. 

3391a. Tlthable where landed.] — ^By 

custom, fish taken in the sea is tithable 
where landed. — A n ON (1632), Cro. Car. 264 ; 
79 E. R. 830, 

3406. Add. Annotation ; — As to (1) Refd. Busby v. 

Avgherino, [1928] A. C. 290. 

3416. Add. Annotaiioyis : — Generally, Mentd. R. v. 
Lincolnshire JJ., Ex p. Brett, [1926] 2 K. B. 
192 ; PaJmer v. Crone, [1927] 1 K. B. 804. 
3433. Add. Annotation .'-^Generally, Mentd. Under- 
wood V. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 

3449. Add. Citation : — West. Tithe Cas. 44, 

Add. Annotation : — Refd. Busby v. Avgherino, 
[1928] A. C. 290. 

3451. Add. Annotation : — As to (1) Refd. Busby v. 
Avgherino, [1928] A. C, 290. 


Churchwardens) v. Packard, No. 1768a, 
ante. 

2947b. Notices — ^Times for hearing of confessions.] 

— Capel St. Mary, Suffolk (Rector & 
Churchwardens) v. Packard, No. 1768a, 
ante. 

2947c. Asking for prayers for dead.] — Capel 

St. Mary, Suffolk (Rector Church- 
wardens) V. Packard, No. 1768a, ante. 

2947d. Confessional stool.] — Capel St. Mary, 
Suffolk (Rector & Churchwardens) v. 
Packard, No. 1768a, ante. 

2948. Add. Annotation: — As to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

2965a. Books of devotion — On Holy Table.] — 
Capel St. Mary, Suffolk (Rector & 
Churchwardens) v. Packard, No. 1768a, 
ante. 

2972a. .] — Capel St. Mary, Suffolk 

(RE(rroR &> Churchwardens) v. Packard, 
No. 1768a, ante. 

2975. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

2985. After this case, for 

“ Registration of baptism.] Registra- 

tion OF Hihimis, Marriages & Deaths,” 
read ‘‘ Registration of baptism.]- ~iSee Canon 70 
of 1603 ; Parochial Registers Act, 1812 (c. 140). 

Admissibility in evidence.] See Evi- 
dence, Vol. XXII., pp. 336, 337, Nos. 3358- 
3378.” 

3006. Add. Annotations : — Generally, Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Mentd. He Transferred (.’ivil Servants (Iw*- 
land) Compensation, [1929] A. C, 243. 

3015a. Sounding sacring gong — Whether per- 
missible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v. Packard, 
No. 1768a, ante. 


the Church of England. 

3454a. Whether premises exempted from pre- 

scribed rate — Onus of proof.] — ^By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2s. 9d. 
for every rent of 20s. by the year, “ & so 
above the rent of 20s. by the year by the 
rate aforesaid.” The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should bo exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act : — Held : (1 ) the onus was 
on defts. to prove that the tithe paid before 
1645 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. had not discharged the onius. — Busby 
17. Avgherino, [1928] A. C. 290 ; 97 L. J. Ch. 
291 ; 139 L. T. 170 ; 92 J. P. 129 ; 44 T. L. R. 

I 551 ; 26 L. G. R. 401, H. L. 

3465a. Whether payable on reserved or 
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improved rent.] — lease of premises was 
granted at the yearly rent of £102 lO.s. in 
consideration of the lessee expending £2,000 
in building tliereon. The improved annual 
value was £250 i — Held : tithes were payble 
upon the annual value, not on the rent 
reserved. — Vivian v. Cochhanb (1855), 4 
De G. M. & G. 818 ; 25 L. J. Ch. 553 ; 26 
L. T. O. S. 17 ; 19 J. P. 131 ; 1 Jur. N. 8. 
809 ; 3 W. It. 254 43 K. 11, 728, L. C. 

3455b. Whether non-payment a defence.] — 

Mere non-payment of tithes under the A(*t 
is not an answer. — S t. Paul’s Wardp:n, 
KTC. V , KE'rrLB (1813), 2 Ves. B. 1 ; 35 
E. K. 218, L. 0. 

An notations : — Refd. Payue v. Ewdalle (1888), 13 App. Cas. 

013 ; Busby v. Avt?horino, [1928] A C. 290, 

3455c. .] — Payne v , Esdailk, No. 3151, 

ante, 

3456. Add, AnnoUition : — Refd. Busby v, 

Avgherino, [1928] A. C. 290. 

3465a. What words operate to pass.] — A 

tithe rentcharge will not, upon a conve^yauce 
of land without more, pass to the pun'liastu' 
by virtue of Conveyancing Act, 1881 (c. 41), ' 
s. 03. Tithe rcntchargci is, like tithe, a 
hereditament separate from the land, 
express words are necessary to pass it.- - 
PiJBLio Trustee v , Lancaster Duciiy. 
[1927] 1 K. B. 510 ; 90 L. J. Iv. B. 188 ; 1.30 
L. T. 408 ; 43 T. L. II. 103 ; 71 Sol. Jo. 19, 0. A. 

3468. Add, Annotation : — As to (2) Refd. .Tones v. 
Waring Gillow, [1920] A. C. 070. 

3470. Add. Annolaiion : -Refd. Ilaiixloii I^aroi liial 
Church Council r. Stevens, | I92J[| P. 240. 

3475a. .] — University Colij^uk, 

Oxford (Master A; Fellows) v . Garton 
(1847), 10 Q. B. 700 ; 10 L. J. Q. B. 381 ; 9 
L. T. O. 8. 245 ; 11 Jur, 907 ; 110 E. 11. 289. 

Annotation : — Refd. I?, v. Euglaiul & Wales Tithe Corare. 

(3 852), 21 L. ,J. g. B. 208. 

3488. For “ Held : the ct. had jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption” read ''Held: (1) the ct. had 
jurisdiction to deal with tlie costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” 

Add, Annotations: — As to (1) Apprvd. Re 
Wartling Tithe Redemption, [1924] 2 Ch. 
123. As to (2) Overd. Re Wartling Tithe 
Redemption, [1924] 2 Ch. 123. 

3506. Add, Annotation : — Refd. R. v. Customs A 
Excise Comrs., [1928] A. C. 402. 

3513a. Mode of payment of compensation — At 
election of limited owner — Whether election 
revocable.] — Re Wartling Tithe Redemp- 
tion, No. 3513b, post. 

3513b. Cost of investment of redemption money— 
Compulsory redemption — Jurisdiction of court 
to deal with.] — ^By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 


life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes- of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 II. assigned liis life interest in the rent- 
charges to 0. In 1905 C. died, having by 
his will devised his real A personal estate to 
resps. A appointed them his exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (c. 54), s. 3, applied 
to the Ministry of Agriculture A Fisheries for 
the redemption of certain of these charges, 
amounting to £48 lO.s. Hd. A ^s. respectively, 
A for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1840 (c. 73), s. 9, signed a form of 
(consent which had been sent to them by the 
Ministry to the jiayment of the consideration 
money to the surviving trustee of the settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent A re- 
(piesting that the money might, be paid into 
ct. The Ministry thereupon wrott^ to applt. 
dir(*cting him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1923, 
i*esj>s. took out an originating summons for 
an order that the fund in ct. might be in- 
vested A the income tlierefrorn paid to resps. 
or the survivor ot them as A when r(u;eivod 
during the life of the tenant for liCe 
Held : (1) on an application to invest money 
l>aid into ct. representing comiiensation paiJl 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required the ct. to direct that tlie person 
exercising the compulsiuy powers under the 
Acts should bear the burden of the costas, 
but the costs were, under Jud. Act, 1890 
(c. 44), s. 5, in the discretion of the 
ct. entirely unfettered by any such general 
principle ; the ct. below ought to have 
exercised its discretion by holding that 
ajjplt., who had been brought before the ct. 
solely for the purpose of making him liable 
for (josts, was not so liable, A to have dis- 
missed the application as against him with 
costs. 

(2) Semhlc : there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1840, &. 9, to revoke or alter the 
exercise of it . — Re Wartling Tithi^ Re- 
demption, 11924] 2 Ch. 123; 93 L. J. Ch. 
502 ; 131 L. T. 185 ; 88 J. P. 133 ; 08 Sul. 
Jo. 518 ; 22 L. G. R. 349, C. A. 

Compare original volume, p. 492, No. 3488- 


PART VII. SECT. 5, SUB-SECT. 4. 

Bd. Nccesmty fur consent of Minii 
of Finance ,] — The estate of G., wh 
veatod in the Laud. I'hirchase Cc 
mission by Northern Ireland Land A 
1925, was subject to two ecclesiasti 
fitlie rentcharges. The vendor seiM 
notice of motion to redeem th 
I'haiws, & the redemption price ^ 
lixed by the .1 udicial Comr. at niiieti 
years’ purchase in each case, i 
Ministrj^ of Finance objected i—Hci 


ecclesiastical tithe rcMittdiurges cannot 
bo retieemed under Jjaud Pmx?hasc 
Acts without the consent of the Ministry 
of i’inance as represcntiiip: the Trt^asiiry . 
~ln the Fsf/ite of Gunning, 11929] 
N. 1. ()1.-IR. 


PART VII. SECT. 6, SUB-SECT. 3. 

3536 i. Proceeds of sale — Avplicalion 
— Church of Scotland (Proverty cC* En- 
daiomenta) Act, 1925 (c. 33), a. 30.] — 


Miuligan. Pjutjtionj.u, 11927] 8. C. 

692.— SCOT. 

d i. — “ Action lor fn‘.stiass.\ - 

Where l.iriil Rnmtcd to a church 
corpu. as a j.ilel)e, iN ti rector lion been 
duly it)dn(‘l{‘(l, lie lias tlie iiohs^smIoii, 

mi action of tresfuiss for enticing on 
tlio laud cV <‘uttintr down trees must be 
brought iTj bis name, & not in the name 
of the eorrm - St. Stephen JiEtTou i \ 
ToKTKixrr (1842), 1 Kerr, 537.— CAN. 
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3543. AU. CUaHons 1 K. B. 151; 93 

L. J. K. B. lie ; 130 L. T. 383 ; 88 J. P. 
33 ; 68 Sol. Jo. 541. 

3579a. What amounts to Incumbrance 

aHecting land.] — W kench i;. Lord (1837), 3 
Bmg. N. O. 072 ; 4 Scott, 381 ; 6 L. J. C. I*. 
193; 132E. K. 609. 

3614. Add, Citalionft : — 1 And. 47; 3 Dyer, 

338 b ; sub worn. Bedford v, Foord (1595), 
Oro. Eliz. 447 ; sub nom, Bktford v. Ford, 
Cro. Eliz. 472 ; sub nom, Foord’s Case, 
5 Co. Kep. 81 a. 

Add. Annotations: — Refd. Beteswortli v. St. 
Paul’s (Dean) (1726), Cas. temp. King 66. 
Mentd. St. Albans Corpn. v. Dobbins (1672), 
Freern. K. B. 30; Mirehouse v. llennell 
(1832), 8 Bing. 490. 

3615. Add, Cilai'iojis : — sub nom, Betpord v. 
Ford, Cro. Eliz. 472 ; sub nom, Foord’s 
Care, 5 Co. Kejj. 81 a ; sub nom. Anon. 
(1574), 1 And. 47 ; 3 Dyer, 338 b ; Ben. 238. 


Add, A^motaiions : — Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 60. 
Mentd. St. Albans Corpn. v, Dobbins (1672), 
Frcem. K. B. 36. 

3621. Add, Annotaiion : — Generally ^ Mentd. 

Everett v. Griffiths, [1924] 1 K. B. 941. 

3707. Add. Annotation : — Generally ^ Mentd. Kur- 
sell V. Timber Operators & Contractors, 
[1927] 1 K. B. 298. 

3798. Add, Aftnolaiion : — Mentd. Campbell v, 
Poliak, [1927] A. C. 732. 

3827. Add. Annotations : — Refd. R. v. Customs & 
Excise Conars., [1928] A. C. 402. Mentd. R. 
V, Customs &- Excise Comi’s., £x p. Pegler 
(1927), 90 L. J. K. B. 997. 

3893. Add. Annotaiion : — Mentd. Fox v. Fox, 
[1925] P. 157. 

3900. The ord6r of the cross-references following 
this case should be inverted. 

3916. Add. Annotation : — Mentd. Ormond Invest- 
ment Co. V, Betts, [1928] A. C. 143. 


Part VIII. — Religious Bodies other than the Church of 

England. 

3970. Add, Annotaiion : — Mentd. Everett v, 4027. Add, Anytotailon : Mentd. Houghton v, 
Griffiths, [1924] 1 K. B. 941. Notbard, Lowe & Wills (1927), 44 T. L. R. 

70. 


PART VII. SECT. 7, SUB-SECT. 2. -A. 

sk. Onlario Art of JSSO simnli fifing 
soles of profmrlg held in trust for Church 
of KngUind- KJfcrt of.] — 7»V St. .Toun’h 
Oiiuui’H, [11)271 3 I). L. It. 63.-); GO 
O. L. n. 41)1.— CAN. 

PART VII. SECT. 16, SUB-SECT. 1. 

sa. Spiritual curjioration aggregate 
— Power to borrow.]— An oc.ijlcsiaHl itjul 
corpn.. bomg n non -trad jiik corjiu., lias 
no implied power to borrow money, 
unloHH buch iiower ib expressly or im- 
pliedly pTivon by its constitution. 
AlthonjJrh an Act constituting bueh a 
corim. docb not expressly give power 
to borrow or to erect u cliurcb, but 
ilocH cxpivssly give jiowcr to mortgage, 
the powei to borrow for the purpose 
of erecting a church is implied, smeo 
the . m’ecliou of a cliurch 18 the 
principal reason for the incorpor- 
ation. — LiiONAiiu r . St. I'atuick'b 
Pakisu, 119221 ] W. W. K. (iOl ; 
6G D. L. it. 304 ; 17 Alta. L. It. 2G2. 
—CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

ti. .] — The canon law of the 

Roman Catholic (Uiurcb ih foreign la^\, 
wlilch must, be proved accordingly. — 
O’Callaoiian V . O’Sullivan, [1025] 
1 I. It. 1)0.— IR. 

a i. Power to remove 2 JCirish 

priest.] — Applt., a parish piiest, was 
removed from Ids parish by a decree 

removal issued by the bishoj) of the 
diocese in which the parish w as hitna t (‘d. 
Applt. claimed a declaration tJiat tJie 
decree was illegal & void on the grounds 
that (1 ) there wtis no power under the 
canon law to issue such a decr(*e unle.ss 
a “ citation ** had boon first served on 
him, & he had an opportunity 1(» meet 
the charges made against him : 
(2) altiTiiatively, if the canon law did 
not ro(iuu*e t-he service of a “ citation 
or the granting of a personal licaring, 
yet tJic making of the decree without 
notice to him was contrary to natural 
justice : — Held : the decree was not 


illegal on (‘itbcr ground. — 0’( Jall.vguan 

V. ()’SULL1\AN, 111)251 1 1. JL. 1)0. — IR. 

sb. CorporatUm — I'arish — Borrow- 
ing for churejt building.]- Dronaud w 
St. PATjtirK’H Parish, L11)22J 1 

W. W. li. GOl ; (>G D. L. U. 304 ; 17 
Alta. L. K. 202. -CAN. 

sd. liclatwn to cml law — Arch- 
bishop of KdmonUm — As to parishes in 
Calgary diocese.] — Lkonarh r. ST. 
Patuk’k’h Paihsh, 111)221 1 W. W. U. 
GOl : GO J). D. li, 304 ; 17 Alta. J.. li. 
202.— CAN 

PART VIII. SECT. 3. SUB-SECT. 3.— A. 

q i. — .] — Land W’^as coiivoyiMl 

to certain jiersons In trust for a religions 
bodv called tlio ITmted Rretlircii in 
(dirnt, At a congregation was organised 
A: a (dnirch built. Subsequently a 
division took j)Ja.e<* in the religious 
body, & it was held that the part,> 
to which the congregatiou m question 
adhered were bcceders. Tliis con- 
gregation contmued to use the church. 
&, some of the original trustees having 
(lied, appointed new truslAMJS to act 
with th(‘ survivors, & those trustees 
refusi'd to give up jiossesHion to the 
ropn’sentative of what had been 
di^clared to be the true body : — Held : 
the trustiMJH must be treated as being 
trnst(<es for tlu? true body, w’^ho worci 
entitled to enforce the trust & to havt? 
possession of the chui*ch, & it was not 
necessary to organise anotbor cou- 
giegatioii & appoint new trustees for 
that congregation under Religions 
Institutions Act. — Brewster v. Hen- 
DEKHUOT (1900), 27 A. H. 232.— CAN. 

sf. Union of religious bodies — Non- 
concurring Presbyterian congregaiion— - 
Property of,] — McLean v. Baixantyne, 
1192S] 4 D. L. R. 37 ; 62 O. L. R. 413. 
—CAN. 

sg. Transfer by trustees to ehureh 
eorpoi atom — lkepre..senMng denomination 
of original congregation.]— Pitts, claimed 
certain land & a church edifice thereon, 
the title to w^bicU was In defts. until 
they transferred it to the congregation 

640 


incorporated luider the name of ** I’he 
]<;vang(5hcal Lutheran ’i'nnity (Church 
of th(i Synod of IVIissouri, Ohio, &, other 
States at Neudorf, Saskatchewan ** : 
A: the question in dispute was, whether 
pltfs. or (h^fts. represented the con- 
gregation for which the land was bought 
A: the edifice erected : — Held : all the 
original members of the congregation 
belonged l.o the Missouri Synod of the 
Evangelical Lutheran Church in the 
Unit,cd States & Canada, & the church 
was built Ac dedicated as a mission 
church of the Missouri Synod, & not 
as an mdi'jamdent church, & the 
question in litigation should be decided 
in favour of (lefts., Ac it should bo 
declared that, it was no biHiaoh of trust 
on their part to transfer the nroiicrty 
to t,h(', above-mentioned ehm’cii corpn. 
— Steiv 0 . Hatther (1913), 2G W. L. It. 
4r,2 ; 5 W. W. R. 971 ; 15 I). L. R. 
223 ; 0 Sunk. L. R. 383.— CAN. 

sh. Church books — Right to retain — 
Clerk of sessions of Presbyterian church.] 
— Giuffithb V. Fraser, [1928J 2 

D. L. R. 540 ; 60 N. S. R. 71.— CAN. 

sj. Church records, correspondence, 
etc. — Right to inspect — Church member — 
Whether court will interfere.] — The 
principle that the ct,. will not interfc^re 
with the decision of the members of a 
voluntary ossocn., professing to act 
under their rules, where It Is not shown 
that there was mala fides in arriving at 
tlu^ decision, or that the rules were 
contnxry to natural justice, or that 
anything was done which was contrary 
to the rules themselves, was applied 
heroin to the decision of the board of 
directors of a local church, ratified by 
the cougi’egation, refusing to allow a 
member thereof to inspect all the 
records, correspondence Ac files of said 
local churoh. — W etmon v. Bayne, 
[1 928] 1 D. L. K. 848 ; [19281 1 W.W. R. 
519 ; 23 Alta. L. R. 446.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 3.— E. 

sk. Power to sell — WiXh consent of 
governing body — Contrari to sell by 
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4033a. .] — ^Dob d. Kibk v. Rob (1838), 

2 Jur. 946. 

4034. Add, Citation : — -syb nom, v, , 

3 Jur. 400. 

4034a. .] — Dob d. Smith v. Roe (1840), 

8 Dowl. 609 ; sab nom. Doe d. Smythb v. 
Rob, 4 Jur. 338. 


4055. After this case add the following new 
sections : — 

Sect. 9.— PRESBYTERIANS. 

See cases injra. 

Sect. 10.--GREEK CHURCH. 

See case infra. 


representative of conaregaticyn. — Invalid,] 
— Irving v, MoLaohlan (1866), 5 Gr. 
626.— CAN. 

PART VIII. SECT. 4. 

si. Aidhority of the yearly meeiing — 
Right to holdjproperty — Members refusing 
to accept hook of discipline ,] — The 
aupreme or ffovemlng body of the 
Society of raeadB, or Quakers, In 
Canada, as well in respect to matters of 
discipline os to the general govt, of 
the society, is the Canada yearly 
meeting. The Canada yearly meeting 
having adopted a book of discipline 
which certain members of the society 
refused to accept, these dissentient 
members, therefore, could not hold, 
nor exercise any right over, property 
granted to a subordinate branch of the 
society to which they had formerly 
belonged. — Jonii» v, Dorland (1886), 
14 S. C. R. 39.— CAN. 

PART VIII. SECT. 7. 

b i. Irregular rnarrUtge in 


presence of minister foliotoed by prayer — 
Minister not guilty of offence under 
Marriage Notice (Scotland) Act, 1878 
(c. 43), s. 12.] — ^Strathern v. Stuart, 
[1926] S. C. (J-) 114.— SCOT. 

sf. Minister's stipend — Obligation to 
provide ,] — Greenock (Provost) v, 
Peters, [1893] A. C. 258.— SCOT. 


PART VIII. SECT. 9. 

sm. Plan of co-operation adopted by 
Presbyterian <t Methodist congrega- 
tions — Whether unit for voting on church 
union.] — Re Conn Presbyterian 
CnmtCH (Ont.), [1926] 4 D. L. R. 385.— 
CAN. 

BO. Members — Who are — Name on 
roll .] — Rodney Cask (Ont.), [1926] 
2 D. L. R, 616.— CAN. 

sp. Name also on 

roll of another church.] — He Maple 
Valley Presbyterian Church (Ont.), 
[1926] 4 D. L. R. 378.— CAN. 


sq. Old roll.}— Re 

Burlington Presbyterian Church 
(Ont.), [1926] 4 D. L. B. 380.— CAN. 

sr. S. P. Re Dalhousib Miije 
Presbyterian Church (Ont.), [1926] 
4 1). L. R. 383.— CAN, 

8t. Reserve or 

appendix roll.] — WiOK Case (Ont.), 
[1926] 1 D. L. R. 829.— CAN. 

Richmond HillPresbyterian Church 
(Out.), [1926] 4 B. L. 11. 365.— CAN, 
Bw. Meetings — Calling — IIow regu^ 
lated.] — Cameron v. St. Luke's Salt 
Springs (Trustees), [1927] 2 D. L. R. 
760 ; 59 N. S. R. 272.— CAN. 

sy. Property — Statutory disposal of.] 
— Re United Church (P. E. I.), [1927] 
2 D. L. R. 1169.— CAN. 

PART VIII. SECT. 10. 

sz. Selection of priests — Right of 
majority of members.] — Dwirnichuk v. 
Zaichuk (Sask.), [1926] 3 W. W. R. 
508.— CAN. 
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EDUCATION. 

Part I. — In General. 

5. Add^ Annotaiion : — ^Refd. B, v. B., [1924] P. 176. 


Part II. — Central and Local 

13. Add. Annotation : — Aa to (2) Folld. liicTiard- 
Hon V, Abertillcry U. D. C., Thomas v. Same 
(1928), 44 T. L. K. 333. 

14a. .] — ^Pltfs., assistant teachers in the 

employ of deft, council, claimed injunctions 
to restrain the coimcil from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 

The council were in financial difficulties, & 
had ajiproached the Minister of Health with 
a view to obtaining a further loan. This had 
been refused, unless the finances were placed 
on a sound footing & expenses reduced. 

With a view to achieving this result they 
apiiointed a sub-committee with full powei*s 
to scrutinise expenditure & effect reductions 
& savings. This committee recommended 
that pltis., who were remunerated on the 
Bmnham scale, sliould have their (engage- 
ments determined by notice. Acting in 
pursuance thereof the committee passed the 
resolutions complained of, & notices were 


Education Authorities. 

sent out deteimining the contracts signed by 
their clerk : — Held : (1) it was clew that it 
had become necessary to practise strict 
economy, & judicial notice could be taken of 
the fact that at the time pltfs. were 
remunerated on the highest scale of the 
Burnham award. The council in considering 
these (luestions were acting in pursuance 
of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate under 1921 Act, 
s. 4 (2), & the committee had vested in them 
the duty of ascertaining how best savings 
could b(^ brought about. On their report 
the notices of dismissal had been prepared 
sent to pltfs., signed by the clerk of the 
council. That was a sufficient ratiff cation 
of what the committee had done, & pltfs.* 
claim failed. — Kichabdson v. Abbrtilleby 
Urban District Council, Thomas v. Same 
(1928), 138 L. T. 088 ; 92 J. P. 69 ; 44 T. L. R. 
333 ; 72 Sol. Jo. 226. 


Part IV. 

30. Add. Annotation : — Consd. Northern Theatres 
Co. V. ShiUito, [1926] 2 K. B. 100. 

32a. Provision of concrete paving in play- 

PART I. 


Elementary Schools. 

ground.] — ^A local education authority paid 
for the concrete paving & flagging of the 
playgrounds of two non-provided schools. 


sa. linjhi of child — To receive intdruc- 
tion.]—The KovemiiiK priiunplo of 
School Act, P. S. S. 1920, c. 110, Ih 

1 hat children hotwoeii the ajrt's rolorrcd 
to iu scot. 202 (2) (aa aiiioudod by 1928, 
o. 48, H. 18) have tho right to attend 
school iic rocoivo instmctioii. Tho right 
is the right of tho ohUd itself ; & it is 
not a inatlor left to tho disorotlou of 
its parents or tho sohool board. — 
Wilkinson v. Thom.\s (Sask.), 11928J 

2 W. W. n. 700.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

sb. School hoard — Election — Method 
of voting. } — Re Edmonton Scthood 
Board Election (Alta.), [1927] 1 
D. L. 11. 411.— CAN. 

so. EdueatUni Board — Distinct erUity 
frani Crown — Right of snh-cmitriu'tor— 
i^luirge on moivey due from board to 
eontracUir .] — The offoct of Education 
Act, 1924, 8. 24, is to oonstituU' an 
Education Board an entity separate & 
distinct from tho Ch*own, &, in conso- 
quenc-e a claim of charge can ho validly 
cstablishod by a sub -contractor upon 
moneys due to a contractor by an 
Education Board In respect of work 
done for the Board by such contractor. 
--McCallum V. Official Assignee of 
Sagar & Lusty, [1928] N. Z. L. li. 
292.— N.Z. 

•d. of truateea — To aummon 

meeting — Reiiuiaition by majority of 


ratepayerH — Rowers of inspector on 
refusal.] — If a rcqniBltioii is made to 
the trustees of schools, by a majority 
of the ratepayers of a district, to call 
a special meeting: for a purpose 
authorised by Coimnon School Ac.t, 
1871, it is tholr duty to call tho meeting: 
under sect. 28 t>f the Act ; & if they 
refuse, the inspector la authorised to 
appoint new trustees, under sect. 97 
of the Act . — Ex p. Gilbert (1873), 14 
N. B. li. (1 Pug.) 231.— CAN. 

se. To take * legal advice — In 

important matters of law.] — School 
trust/ces should not act with respect to 
important matters of law, such as the 
legal right of a child to receive instruc- 
tion in the school, without eonsulting 
their solr. & coimsei ; &, if they do so, 
it must be at tho risk of having to pay 
costs if they are wrong. — Wilkinson v. 
Thomas, 11928] 2 W. W. U. 700.— 
CAN. 

sf. Meeting not formally sum- 

moned — All trustees jirescnt — Necessity 
to record waiver of proper notice .] — 
Where all the members of a board of 
school trustees are present at a meetng 
thereof & tacitly waive the written 
notice eallod for by School Act, R. S. S. 
1920, c. 110, 8. 104 (1). the fact that 
theh* consent to the waiver is not 
roc^orded in tho miniitos & subscribed 
by each member of tho board is a mere 
informality. — ^Waterman-Watkrburt 
Mandfactturino Oo., Ltd. v. Slavanka 
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School DisTRicrr, 11928] 4 D. L. II. 
622 ; [1928] 3 W R. 16.— CAN. 

Bg. Contrnei — EornuilUies neces- 

sary — Executed contract.] — The con- 
tention that a contract iu the form 
prescribed by School Act, li. S. A. 
1922, c. 61, s. 194, between a school 
teacher & a school district was not 
bin(Rng on the latter beoauso not 
entered into pm'suant to a resolution 
of the board of trustees or adopted at 
a meeting of the board was hold not 
applicable to an executed cont/ract, 
iu any event, was completely met by 
School Act, R. S. A. 19‘22, c. 61, s. 195, 
which provides that “ The contract 
shall be deemed valid & binding if 
signed by the teacher & by the ohair- 
man on behalf of the board.” — Somers 

V. Liberty Sch. Dist., [1928] 2 D. L. R. 
334 ; [1928] 1 W. W. R. 884.— CAN. 

ah. Tenders not called 

for.] — The fact tliat before awarding 
a contract for the erection of a school - 
house tho board of trustees did not 
advertise for or obtain formal written 
tenders held to have been a mere 
informality in tho Internal manage- 
ment of the hoard which did not affect 
the flights of the coutraotor to whom the 
contract was awarded. — Waterman- 
Waterbury Manufacturing Co., 
Ltd. V. Slavanka School District, 
[1928] 4 D. L. R. 622 ; [1928] 3 

W. W. R. 16.— CAN. 

ik. Benefits of contract 
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The expejosos so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 
by them. On a case stated by the Minister 
of Health under Audit (Local Authorities) 

Act, 1927 (c. 31), s. 2 : — Held : the concrete 
paving or flagging of the playgi*ounds was 
not an alteration or improvement in the 
buildings, &; that therefore the obligation to 
pay for such work was not thrown upon the 47 . 
managers of the schools by Education Act, 

1021 (c. 51), s. 29 (2) (d), but the local educa- 


tion authority wcu*o bound to pay for such 
woi*k under their obligation to maintain Sc 
keep etTlcient all public elementary schools 
witliin their area whicli are necessary. — 
liANCASTisR (County Pai^atine) Council v. 
Cbowe (No. 1), [1929] 1 K. B. 587; 08 L. J. 
K. B. 353 ; 140 L. T. 554 ; 93 J. P. 38 ; 45 
T. L. R. 170; 73 Sol. Jo. 13; 27 L. G. R. 90, 
D. C. ; subsequent j)TOCcedin(js, 1 1929] 1 K. 13. 
004, 1). O. 

Add. AnnoUdion : — Refd. Sadder v. Sheffield 
Oorpn., Dyson e. Sheffield Corpn., [1924] 1 
Ch. 483. 


accepted.] — School Act, K. S. S. 1920, 
c. 110, a. 10r», in iiiiporativo ; & wbero 
it liatj not. boon complied with lu wjspect 
to a contract the contract is abuohitoly 
void ; & the fact that the work IniH 
been done ^ the benctitw thereof 
a(x*ci)tcd by the board docs not. entitle 
the contractor to recover fnjin the 
board an amonut duo thcromider.- - 

ATKRMAN-WATKllBUKy Mfc . ( 'o. , 

Lth. V. Soirnc Arooua Schooj. Dxht., 
[1928J 3 W. W. It. 600. -CAN. 

si. lietnoval of truateea — Hoard of 
Vomniissioncrs—Under Wi It. N., c. 32. )— 
Ifeld : where no vocaiuiy had (XHiiirred 
& no proof was prodm'cd of any lufusiil 
or neglect by & on the part of the 
trustees to act or perform their duties 
tvs such, their dismissal by the Hoard of 
Comrs. wtLSvUratdres — School Skction 
16 Trustkhs V. Cameron (1877), 11 
N. S. It. (2 U. & C.) 328. -CAN. 

sm. - - Improiicr dcahnus irdh 

trust funds -j-iri ton - U' lather Attonic if- 
(Ictural nevcHsary inirty ,] — In an action 
by an incorporated cducationai institute 
for the removal of one of the trustoes, 
who also acted as secivtary, for allcKod 
improi»er dealing with the corporate 
funds, judgment was given, but with- 
out any flnding of wilful misconduct, 
tlirecting such trustee’s removal, on the 
ground that so much doubt was cast 
upon his doaliuRS with the tiiist fmids 
that it would not be proper to allow 
him to remain a member of the board. 
8uch an action is maiiitamablo without 
making the A.-Q. a party. — Wiluer- 

FOltt’E EDUCAnONAU INSTITUTE V. 

Holden (1887), 17 O. It. 439. — CAN. 

»o. iNeglect’of duty — Proceedings 

for renunml informal— One applicant not 
rate I mycr.]— Although on an appeal 
by school trustees fi*om a judgment 
removing them from olllco the Ct. of 
Appeal agreed with the judgv! appealed 
from that apidts. had been guilty of 
a neglect of duty in disregarding 
School Act, R. S. S. 1920, c. 110, with 
respect to i)rocuring a new site for a 
school house, it was hold, nevertheless, 
that the appeal must be allowed on the 
grmmd, raised apparently for the first 
time in the notice of the appeal, that 
one of the fives persons by whom the 
proceedings for removal were com- 
menced was not at the time they were 
commenced on the last revised assess- 
ment roll for the district, &, therefore, 
was not a “ ratepayer within the 
meaning of sect. 124 of the Act. — 
, 11928] 


sq. Appointment of trustee — Whettu 
valid — Made at annual meeting of rati 
nayers—No notice of special husiness.]- 
Tho election of a trustee at the annul 
meeting of ratepayers In question here! 
to fill a vacancy on the board cause 
by resignation was held invalid, since b 
School Act, R. S. S. 1920, c. 110, s. 12( 
such a vacancy must bo filled at 
special meeting ; &, since seot. 92 (J 
requires the notice of a special moetin 
to set forth its purpose, & the notic 
of said annual meeting made n 
mention of the election of a trustee t 
fill the vacancy, it could not bo sal 


that the annual mei'ting was sucli a 
special meeting. -JjA<‘ouhhe v. McLei.- 
LAN & DeGuaw, 11928J 3 W. W. li. 
680. -CAN. 

Bt. — lieports not read ns 

directed in School Act.\ — An election 
of trustees under School Ael, R. S. S. 
1920, e. 110, Is not rendered invalid 
by the fact that the reports nderrtnl 1 o 
ni seed.. 70 were not road before lht‘> 
were eleci-eci. La(’OUUhe v. Mc Lellan 
^ T)K Gilvw, [1928 J .3 W. VV. R. 680. 
CAN. 

sv. Qualijication of trustees— “ ^Ible 
to read d’* irriic **-AVh€ther ** in the 
English language *’ wiphed. 1 - The 
words “ able to read &; write ” in 1‘ublie 
Schools Act, K. S. M. 1913, c. 165, 
s. 24 (2) (C. A. 1924, c. 165, s. 8), wliieli 
prescribes i.lie qualiflea.tionH of school 
trustees, ai“e not to bo reatl as if 
modified by the addition of this words 
“ill the EngUsh language.” — Ite 
Ma<’Zew'HKI, 11928] 2 W. W. R. 21.-- 
CAN. 

sw. School district — Annual nuieting — 
Coimnenced after time fixed by Schoid 
Act — Whether tvUid.] -The fact that 
the aimual mooting of a school district 
wivs not oommenced until after two 
o’clock in the afternoon, the hour 
appointed by School Act, R. S. S. 1920, 
c. 110, 8. 64, does not render the r>fo- 
fjcedlugs at such meeting invalid. — 
Ladourne r. MoLkllan & De 
Uraw, 11928 j 3. W.W. R. 680.— CAN. 


PART II. SECT. 2, SUB-SECT. 4. 

171. Negligence of education authority 
— Defective state of playground .] — 
Applts. planted a number of young 
trees upon a portion of the playground 
of a school under their control, & 
erected wooden stakes with sharp & 
jagged points round each tree. Theso 
stakes were pressed into the ground & 
brought together at the top in the 
form of a pyramid. The area coveiud 
by the ti*ecs had become overgrown 
with gi'a.ss, & in that area a hole had 
been dug, & the earth heaped up at the 
side of it, forming a mound two or 
throe feet in height. Resp.’s daughter, 
a ohild of six years, when playing fell 
on ono of the stakes, whloh pierced 
her eye : — Held : applts. had been 
negligent in not taking steps to obviato 
the danger. Sc were liable in damages. — 
Transvaal Pbovinoial Administoa- 
TioN V. Coley, [1925] App. D. 24. — 
S. AF. 


o i. Supervision of rifU’Shooting 

competition .] — A school board has a 
duty to see that the school premises arc 
not used in a manner dangerous to the 
children. If it authorises or permits 
a shooting competition with rifles in 
the oourso of school sports'on a holiday 
granted for such pru’pose, it must 
provide offlolent supervision, indadlug 
efficient inspection of the rifles used. 
Sc a breach of that duty will subject it 
to damages for injury to a boy caused 
through his having a defective rifle.-- 
Walton v. Vanoouvkb Board of 
SOROOL Trustees, [1924] 2 P. L. H. 
387 ; 2 W. W. R. 49 ; 34 B. O. R. 38. 
—CAN. 


PART IV. SEOT. 2, SUB-SECT. 2. 

26 i. Duty to ** maintain dt keep 
efficient *' — School transferred to local 
auWwrifj/.]— TnisU^os of a voluntary 
Episcopal school transferred it to the 
local oducatiou authority, the sohool 
thou being conducted os a primary 
sohool, with a supplementary course. 
Two years after the transfer, the 
oducatiou authority ultcrc<l tho system 
& began to C/onduet it lu sequcnco with 
a neighbouring Rchool. In an action 
against tho oducatlon authority at the 
mstonoo of tho former trustees : — 
Held: under Education (Scotland) 
Act, 1918, B. 18 (3), dofenderb were 
bound to hold, maintain. Sc manage 
tho transferred school as a public 
school of the same oharactor Sc status 
as at tho date of the transfer & providi^ 
similar iustruetion to that provided 
at that date.— Norfor r. Aberdeen- 
shire Edx/cation Authority, [1921] 
S. O. 690.— SCOT, 

26 ii. Performance of duty dis- 

piUeA — Jurisdiction of couH.] — Held: 
while questions as to due fulfllmout nr 
observance by the education authority 
of their statutory obligations woio 
quostionH of fact which fell to b(! detor- 
minod by the Eduoution Department 
under Education (Scotland) Act, 1918, 
8. 18 (4), where the question involved 
tho measure of those obligations, that 
was a question of law, with regard to 
which the jurisdiction of the ct. had 
not boon excluded. — Norfor v. Aber- 
deenshire Education Autiioiuty, 
[1923] S. C. 881.~45COT. 

PART IV. SECT. 2, SUB-SECT. 3. 

BO. Teachers — Employment of sisters 
of Order of Homan Catholic Church — 
Whether sectarian eAacation.] — RouEBS 
V. Bathurst School District No. 2 
(Trustees) (1896), 1 N. B. Eq. Rep. 266. 
— CAN. 

sd. Contracts vdth — Duty of 

trustees to confirm .] — Des Robiers v. 
Balmoral Sc Dalhousie School Dis- 
TRIUIH No. 1 (N. B.), [1927] 3 D. L. R. 
505.— CAN. 

PART IV. SECT. 6. 

■e. Contribution by one education 
authority to another — Parents not n - 
siding in area in which school situate j — 
Tho B. education authority granted 
bursarios to a number of cbildn'ii of 
persons resident in Arrau for the pur- 
pose of facilitating their sc( oiidary 
education. There was no secondary 
school in Arrau, Sc tlio children attended 
Ardrossan Academy, which is within 
the education authority. Except for 
two months m summer, the children 
left Arrau for Ardrossan on Monday 
mornings, & they were boarded dming 
tho week with persons resident in 
Ardrossan, with whom they lived in 
family. On Saturday they i*oturned 
home for tho week-end. Sc they spent 
their holidays at their homes in Amui. 
The A. eduoatiou authority claimed 
repayment of the cost of educating tho 
children at Ardrossan from the B. 
education authority : — Held : pursuers 
wei’e entitled to recover the cost of tlie 
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Part V. — School Attendance. 


62. Add, Annotation Apld. Woodward v. Old- 
field (1927), 96 L. J. K. B. 796. 

72. Add, Annotation : — As to (3) Consd. Thomas 
V, Hughes (1928), 139 L. T. 613. 

78. Add, Annotation : — N.F. Bednall v. Beamish 
(1926), 135 L. T. 156. 

78a. .] — ^Where an education authority 

has refused an application for exemption 
from school attendance on the ground of 
employment, the fact of such employment can 
be neither a “ reasonable excuse ** for non- i 
attendance, nor an extenuating circumstance i 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent. — Thomas v, 
lluoiiES, [1929J 1 K. B. 226; 98 L. 3, K, B. 
42 ; 139 L. T. 613 ; 92 J. P. 169 ; 44 T. L. R. 
818 ; 28 Cox, C, C, 542 ; 26 L, G. R. 545, 
I). C, 

79a. .] — Resp., a share-fisherman & the 

father of a boy of fourteen years of age & 
of six other children of school age, placed the 
boy out at work at 5,s. 6e/. a week, & applied 
to the local education authority to exempt 
the boy from school attendance. Exemption 
was refused, &, on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between five & fifteen 


years of age, to attend school, as required by 
the bye-laws of the education authority, the 
justices held that the fact of the boy’s having 
obtained regular employment of a beneficial 
nature was a reasonable excuse, & they dis- 
missed the information : — Held : the fact 
of the boy’s employment was not a reasonable 
excuse, & the case must be remitted to the 
justices. — Rednall v. Beamish (1926), 135 
L. T. 166 ; 90 J. P. 153 ; 42 T. L. R. 538 ; 
24 L. G. R. 391 ; 28 Cox, C. C. 246, D. C. 

82. Add, Annotation: — Distd. ij, (^. C. v, Maher, 
[1929J 2 K. B. 97. 

88a. .] — The words “ under efficient 

instruction in some other manner ** mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a -child for one 
hour a week for the pu^ose of attending 
rivate lessons in a subject not approved 
y the Board of Education for elementary 
schools. — Osborne v, Martin (1927), 138 
L. T. 268 ; 91 J. P. 197 ; 44 T. L. R. 38 ; 26 
L. G. R. 632 , 28 Cox, 0. 0. 466, D. C. 

96a. .] 1921 Act (c. 51), s. 49, provides that 

any of the three reasons theiein set out, 
which may be suirunarised as follows : 
(a) sickness ; (b) no school open within three 


children’s oducatioii from defonderH. 
Education (Scotland) Act, 11)18 (o. 48), 
B. 10, diHcuafiod. — AYnsHiitK Educa- 
tion Authokity V. llUTKsniuK Educa- 
tion AUTiioiUTY, lll)2G] 8. C. 169. — 
SCOT. 

PART IV. SECT. 6. 

•I. Atteration of school section 
boundaries — Sufficiency of notice,] — By 
a township byc-law, certain land was 
detached from one Bchool bccUou 
added to another. Notice of the pro- 
posed alteration had been given by 
tho township council by posting 
fourteen notices, seven in each of the 
Bootioiis, & publicity was given in tho 
public press, though not by advcrtisc- 
inont ooutalning the formal notice. 
On an application for a deolaratiou 
that tho byc-law was invalid : — Held : 
l^ublic Schools Act, 1920, s. 16 (J) (6), 
should bo construed as leaving the 
iioticHi to 1)0 given entirely t-o tbo dis- 
cretion of tho township council. — lie 
Hoyland & York (1923), 55 O. L. U. 
185.— CAN. 

sj. Alteration of school districts — 
By whom sanctioned — 7 Viet. c. 29, 
88, 14 , 24.] — ^McFkk V, Dundar (1860), 
10 0. P. 94.— CAN. 

sk. Auxird under Public Schools 

Act, 1896 (c. 70) {Oni.)—ValidUy.] - 
He ClUflSTKRVlLLK PUBLIC SCHOOL 
Board (1898), 29 O. 11. 321.— CAN. 

sm. Union of sections — 40 Vict. c. 16 
(Ont,)~~ Effect of.] — lie Ministkr of 
Education Petition (1877), 28 O. P. 
325.— CAN. 

80. liefvsal of some irusUts to join in 
transfer — Right of vuijoritg of trustees 
to require execution by vnnonlg.]— 
The managers &: a majority of the 
trustees of B. public elementary schools 
decided that the schools should be 
transferred to the County Council of 
L. under Education Act (Northern 
Ireland), 1923. Four trustees refused 
to join in the necessary deed of con- 
veyance : — Held : the majority of the 
trustees could require the minority 
to join in tho deed for the pumoso of 
transferring the schools under the Act. 


— IjONDONDKRUY C. C. < 

11929] N. 1. 47.— IR. 

8q. Under Education (Scotland) Act, 
1918 (c, 48). s. 18 (7)— Necessity for 
consent of Education Authority.] — The 
trustees of a Komau Catholic school, 
establlshoii after the passing of abovi* 
Act, obtained in 1926 the consent of 
ih(‘ Dept, to tbo transfer of the school 
to the Education Authority, & there- 
after they intimated to the Authority 
their intention to transfer the Hchool. 
The Authority refused to accept tho 
jironosed transfer, &, in an action of 
declarator brought by the trustees, 
maintained that Its consent was a 
condition precedent to a valid transfer : 
— Held : the determination of th<^ 
question whether the Education 
Authority was bomid to accept tbi* 
transfer depended upon the con- 
stnictiou to be given to above sub- 
Hcct. ; It did not expressly, or by 
necessary implicuiiion, iiiqiose any 
obligation on the Authority to accei)t 
u transfer against its will, even whore 
such transfer had been consented to by 
the Education Department, tlic ossiunp- 
tion being that tho transfer should 
have been agreed on by the transferor 
& tho transferoo before the Depart- 
ment was asked for its consent. — 
Bonnybridok Roman Catholic 
S c-nooL V. Stiklinoshibk Education 
Authority, [1928] S. C. (Ct. of Sess.) 
855.— SCOT. 

PART V. SECT. 1. SUB-SECT. 2. 

St. By whom taken.] — A father, 
charged with failure to provide 
effloient education for his child upon 
a complaint at the instance of ** the 
person appointed by the education 
authority for the county of Lanark to 

S rosecute,’* objected on the ground 
tiat the proper prosecutor was tho 
Bohool management committee for the 
area, or tho person appointed by them : 
— Held : the power, previously vested 
in Bohool boards, €o prosecute for 
education offences was included in the 
powers transferred to the education 
authority by 1618 Act, & had not been 
restricted by s. 3 (2) ; Sc the education 
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authority, or the person appointed by 
them, could competently proseente. — 
HiDDLKBTON V. WILSON, 11924] S. C. 
(J.) 62.— SOOT 

sb. Under Education (Scotland) Act, 
1872 (c. 62), 8. 70.] — Tho above sect, 
bos not been impliedly repealed by 
Education (Scotland) Act, 1908 (c. 63), 
B. 8, a prosecution under sect. 70 is 
competent, oven though tho real 
question at issue between the parent 
& the education authority is tho 
selection of the school which tho 
children are to attend. Semhle : pro- 
ceedings should not be taken under 
sect. 70 where there is a question of 
principle at issuo between the parties. 
— Calder V. Alexander, [1926] S. C. 
(J.) 51.— SCOT. 

PART V. SECT. 2. 

sd. To regulate age of admission of 
p^upUs to grade I — Power of town dis- 
trict trustees.] — The power wiilch School 
Act, It. S. S. 1920, c. no, 8. no (27), 
gives the trustees in tovm districts 
to determine in tho case of graded 
schools at what time pupils may bo 
admitted to grade I. is not conferred 
on tho trustees of districts which arc 
n<)t town districts.— Wilkinson v, 
Thomas, 11928J 2 W. W. R. 700.— 
CAN, 

PART V. SECT. 3. 

89 i. No school within three 

miles — Parents refusal of offer of 
travelling facilUics.] — A father was 
charged with failure to provide efficient 
education for Ids son aged twelve years, 
contrary to Education (Scotland) Act, 
1908 (c. 63), 8. 7 (1). Tho boy had 
passed out of tho primary school, 8c 
there was no secondary school within 
tlirco miles of his place of residence. 
I'he education authority offered to pay 
an allowance towards tho cost of con- 
veying the boy to a secondary scliool. 
The father refused the offer : — Held : 
tho father had a “ reasonable excuse ** 
for failure to provide educatlon-wlthln 
Education (Scotland) Act, 1883 (c. 56), 
B. 11. — ^Mackenzie v . Smith, [19271 
S. O. (J.) 47.— SCOT. 
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miles ; (c) efficient instruction in some other 
manner, shall be a reasonable excuse for not 
causing a child to attend school : — Held : 
those three reasons were not an exhaustive 
enumeration of what would be a reasonable 
excuse, but that if facts were established show- 
ing an excuse within one of the categories («), 
(b) & (c), the tribunal must accept the excust^ 
as being a reasonable excuse. If, however. 


parents sought to find a reasonable excuse 
outside the named categories (a), (6) & (c), 
the tribunal were not bound to accept it ; 
tlie tribunal must decide whether the facts, 
in their opinion, sliowed a reasonable excuse. 
— Lk^ndon County Council v. Maher, [1929] 
2 K. B. 97 ; 98 L. J. K. B. 492 ; 93 J. P. 178 ; 
45 T. L. R. 534 ; 73 8ol. .To. 269 ; 27 B. Cl. R. 
411, D. C. 


Part VI. — Blind, Deaf, Defective and Epileptic Children 


99a, Who is “parent.”] — The parent, 

whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1), 
i ;0 be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child ; & where the 


father of a defective child was a convict 
serving a term of penal servitude, & the cliild 
resided with its mother : — Held : the mother 
was the parent for the purposes of the sect. — 
Woodward v. Oldfield, [1928] 1 K. B. 204.; 
96 L. J. K. B. 796 ; 136 B. T. 731 ; 91 J. P. 
151 ; 43 T. L. R. 488 ; 25 L. G. R. 296 ; 28 
Cox, C. C. 363, 1). C. 


Part VII. — Higher Education. 

100. Add, Annotation : — Mentd. R. v. Health Minister, Ex p. Dore, [1927] 1 K. B. 765. 


PART VIII. 

105 i. Conveyance of children to 
school — DiUy of school trustcAis — Under 
School AcU R. S. N., 1920 (c. 110), 
ss. 188, 207 (1).] — Hidings v. Elm- 
hurst School District No. 36G5 
Board op Trustees (No. 2), [19271 

3 D. L. H. 173; [1927] 2 W. W. K. 
159; 21 S. C. R. 471.— CAN. 

sm. Lease by school tmstees — 
Vaiidity,] — Niagara Public School 
Board v. Qukknston Women’s 
Institute, [1920] 4 D. L. H. 1.3; 59 
O. L. H 21.3.— CAN. 

PART X. 

m i. Penalty for non-com- 

pluincr with School Act Whether 
appUcoiilr vihere schoolhmise' rebuilt 
on same site.] — VVateuman-Water- 
BURY MANUPAI’TUIUNG CO., LTD. V. 
.'^LAVANKA School District, [1928] 

4 D.L. H. 522 ; [1928] 3 W. W. 11. 16. 
—CAN. 

p 1. Power of trustees — Sale of 

old site.] — Under School Act, R.S.A.. 
1922, a board of trostoes has power to 
purchase a now site for a school Sc 
remove the school building to it, &. 
with the Minister's approval, to sell 
the old site. — Olstead v. Goal Valley 
School District No. 1053, [1924] 1 
W. W. R. 211.— CAN. 

1 (p. 574) i. Validitv of bye-law 

prohibilinoA — A bye-law passed by a 
city council under Municipal Act of 
Ontario, s. 399a, prohibiting in a 
certain district the erection of build- 
ings except for use as private rosideucos. 
is euforoeable in respect of a school 
erected by the trustees of a separate 
school under their statutory powers. — 
Toronto Oorpn. e. Roman Catholic 
Separate Schools Trustees, [1926] 
A. C. 81; 95 L. J. P. C. 12 ; 133 L. T. 
779; 41 T. L. R, 658.— CAN. 

PART XI. 

g 1. Annexation by urban 

municipality — Effect of,] — Windsor t>. 
Turner, (19251 2 D. L. R. 684 ; [1925] 


S. O. R. 413 ; revsg, 26 O. W. N. 221.— 

CAN. 

g ii. Asscasmeyit by- Whether 

property temporarily in distrxet liable .] — 
lie Edmonton, Dttnvegan & British 
Columbia Hy. (>>. & Mi'Lellan 

School District. /»v Man nix & Wal- 

OREN & McTiELLAN S(’HOOL DISTRICT, 
[19281 2 W. W. H. 684. -CAN. 

k i. - - F<w count pupils 

atteruUny urban eoUeyiate msliiideA — 
lie (iRiMSBY & Lincoln C-ountv, 1 1928 1 
A D. L. R. 589 ; 62 O. L. li, 470. CAN. 

p (p. 576) i. — Dcnutufl upon for 
money collected for erection of school — 
liesolulum of trustees tusuffirient — Snb- 
sequent bye-law invalid.] — He S vndwicii 
Town School Trustees Sc Sandwich 
Town (1864), 23 U. C. U. 639.— CAN. 

p (p. 576) ii. Demand upon for 

expenses oj conducting high school — 
Alleged irregidarity %n description of 
appUearUs, etc.]— Hr 1*ort Rowan 
lIiGH School Trustees & Waging - 
HAM Township Corpn. (1873), 23 (’. i*. 
11.— CAN. 

p (p. 570) iil. Money raised hy 

sale of debetvtures — For erection of school 
building — Highl to unexpended balance. ] 
— It is the duty of a muiiicipul coiiiioil 
to pay over to a school board or boards, 
from time to time, upon request, 
moneys raised by the sale of municipal 
debentures for the orectiou of a school 
building. The unexpended balance of 
such moneys is not tno property of the 
municipality in it.s own right, at most 
it is a trustee or custodian of the 
moneys for the boards. — Clarkson v. 
Alliston Corpn., [1928] 2 D. L. R. 
716 ; 62 O. L. R. 149.— CAN. 

p (p. 576) iv. Agreement exempt- 

ing taxpayer from taxes — Whether 
school taxes included.] — Exp. Bathurst 
Co., [1928] 4 D. L. R. 65.— CAN. 

p (p. 576) V. Appeal against 

equalised assessment — Didy of equaliser. ] 
— On an appeal against the equalised 
assessments made under Public Schools 
Act, B. 133, as amended by 1928, c. 48, 
s. 13, the only question for the judge 
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to decide is wliethor tlie equaliser has 
done what tlie statute as iimcmded 
requires him to do, i.e. made his 
eiiualisation on the basis of the 
cqualisatJou made hv Manitoba Tax 
CojnnilKsioii. — He Beaitse-toitr Sitiooj. 
District (Man.), [1928] 3 W. W. R. 
310.— CAN. 

sn. City board — School in adjoining 
rural section — Equalisation of assess- 
ment.] — An agreement was made in 
1917 between the trustees of a rural 
school section adjoining a city & the 
board of oduoatiou for the city for tlie 
erection 3c maintenance by the latter 
of a school house in the rural section, 
the pupils in the rural section to have 
the right to attend the school & the 
higher grade schools in the city, & the 
trostoes of the rural section agrreoiiig 
to pay a ftxed annual sum to bo raised 
by taxation : — Held : assuming the 
agreement was a valid one. School 
Law Amendment Act, 1922, s. 14, did 
not apply to the agreement, as it was 
not one for payment of any proportion 
of the cost of erecting & maintaining 
the school ; & a judgment restraming 
the city board 8c arbitrators appointed 
to equalise the assessment in respect 
of the school from proceeding to do so, 
was affirmed. — Y ork Public School 
Board v. Toronto Board of Educa- 
tion (1923), 54 O. L. R. 216.~CAN. 

BO. School board — Liability for cost of 
vocational training — He fused by school 
hoard — Granted by vocational hoard. | — 
Fredericton Schooi. Tkuhtkeh r. 
Kingsclear School Trustekh, [I92S] 
4 D. L. R. 13.— CAN. 

sp. Joint hoard of grammar cf* common 
school trustees- -Claim against district 
municipality — Jo'int hoard illegal.] — He 
Trenton Sctiool Trustees & Trenton 
Village C!okpn. (1807), 26 LI. O. H. 
353.— CAN. 

BQ. Hemittance to bank of county 

treasurer for. grammar school trustees — 
Failure of hank — Liabilitg of county 
treasurer.] — Caledonia Grammar 8c 
Common S('iiool Trustees v Farrell 
(1868), 27 U. C. R. 321.— CAN. 
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Part XII. — Reformatory and Industrial Schools. 


135. Add. Annotation : — Refd. L. 0. C. v. Wiltshire 
County Council (1927), 137 L. T. 626. 

137a. .] — youthful offender com- 

mitted an offence while on a temporary visit 
tro the place in W. where it was committed. 
Until about three weeks previously he had 
resided in L., but at the date of the offence 
had neither* home nor emjiloyment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 
& his place of residence was specified to be 
L. : — Held : as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 


Part XIV. — Universities 

176. Add. Annotation : — As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107. Oene^ 
rally Mentd. Brown v. Dagenham U. D. C., 
11929] I K. B. 737. 

178. Add. Annolaiion : — ^Expld. Ereaut v. Uirls’ 
Public Day School Trust, [1929] 2 K. B. 274. , 

tSO. Add. Annotation :• -Disid. Ereaut v. Girls’ 
Public Day School Trust, 11929] 2 K. B. 274. 

182. Add. Annotation : — Consd. Ereaut v. Girls’ 
Public Day School Trust, [1929] 2 K. B. 274. | 

182a. .] — ^Wii(‘rc a school is carried on by a 

CO. whos(‘ shareholders receive dividends not 
<‘xceeding a fix(‘(l rat<^ on ilHiir shares, the* 


been speciffed as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect, 
had not been successfully displaced. — ^London 
County CouncHi v. Wiltshire County 
Council (1927), 137 L. T. 626 ; 91 J. P. 122 ; 
43 T. L. R. 663 ; 26 L. G. R. 384 ; 28 Cox, 
C. C. 416, D. C. 

138. Add. CUationa [1924] 1 K. B. 248 ; 93 
L. J. K. B. 65 ; 130 L. T. 414 ; 27 Cox, C. C. 
581. 


and Public Schools. 

school, though otherwise possessing the 
essential characteristics of a public school, 
is not a pub lit; school so as to be entitled 
under Income Tax Act, 1918 (c. 40), 8ched. A., 
No. VI., r. 1 (c), to an allowance in respect 
of the assessment to income tax on the school 
buildings, for the existence of an element of 
profit-making for the private benefit of the 
founders & managers is fundamentally 
opposed to the conception of a public school. 
— ^Ereaut v. Girls’ Public Day School 
Trust, [1929] 2 K. B. 274 ; 98 L. J. K. B. 
475 ; 141 L. T. 481 ; 45 T. L. R. 557 ; 73 
Sol. Jo. 401 ; 9.3 J. P. .To. 449 ; 27 L. G. R. 
579, C. A. 


Part XV. — Educational Charities. 

222, AM. AmioMion .-—Mentd. Brown v. Da,gonli.T,in U. D. O., |1!»2»] 1 K. B. 737. 


Part XVII. — Schoolmasters and Teachers. 


273. Add. Annotation : — Consd. R. v. Newport 
(Salop) .Tustices, p. Wright, [1929] 2 

K. B. 416. 

276. Add. Annotation : — Apld. R. v. Newport- 
(Salop) .lustices, E.r. p. Wright (1929), 98 

L. J. K. B. 55.5. 

275a. .] — ^At- a school for boys there was 

a rule prohibiting smoking by pupils during 
the scliool term, whether on the school 


precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the sc.hool for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in question 


PART XII. SECT. 1. 

b i. .] — lie R. v. St. Peters 

(1927), 47 Con. Crlm. Oaa. 204; 69 
N. S. R. 198.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 4. 

n !. .] — When pltf. was 

appointed to a professorship in 1916, 
no doflnite term was fixed : — I/eW : 
the ordinary rule that such a contract 
of employment could be terminated 
by reasonable notice on either side 


would apply, unless the partioular 
nature of the contract or the ciroiun- 
stanoes in which it was made overrode 
the rule ; & an appointment to a 

professorship without limitation of 
time oould not be an appointment for 
life, subject only to erood behaviour Sc 
ability to perform his duties, as such 
a oontraot must be mutual. Sc oould 
be binding neither on the university nor 
on the professor. — Oraio v. Univebsitt 
OF Toronto (Governors) (1923), 53 
O. L. R. 312.— CAN. 


PART XV. SECT. 8, SUB-SECT. 2.— A. 

122 i. Modification of acheme — Powers 
under Educational Endowments (Scot^ 
land) Act, 1882 (c. 59).) — ^Where a 
scheme approved by the Education 
Department is submitted which is 
reasonable Sc consistent with the Act, 
It is not the function of the ot. to 
remodel -or alter it . — Re Campbell 
Endowment Trust, Aboyll Edu- 
cation Authority v. Campbei.town 
Corpn., 11928) S. C. 171.— SCOT. 
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was reasonable, that the father of the boy 
by sending him to the school authorised the 
schoolmaster to administer reasonable punish- 
ment to the boy for breach of a school rule, 
& that the punishment administered was 
reasonable ; & they dismissed the informa- 
tion. An order nm having been obtiiined 
calling upon the justices to show cause why 
they should not state a case on a question 
of law : — Held : the decision of the justices 
was right, that no question of law arose on 
which they could state a case, & that the order 
nisi should be discharged. — R. v, Newport 
(SA iiOp) Justices, Ex p. Wright, [1929] 2 
K. B. 416 ; 98 L. J. K. B. 555 ; 141 L. T. 
563 ; 93 J. P. 179 ; 45 T. L. R. 477 ; 73 
Sol. Jo. 384 ; 27 L. Q. R. 518. 1). C. 

288a. Right to withhold carry-over •• — 

Unsatisfactory service.] — Pltf. was appointed 
head teacher of a non-provided school in 
1904, & in 1921 the Burnham Report was 
adopted by the local education authority. 
The effect of the adoption of the report was 
that pltf. became entitled to an increase of 
salary, & it was agreed that the payment of 
the “ carry-over,*’ i.e, the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report by 


the local education authority, if throughout 
pltf.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment for the year 
ending Mar. 31, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfactory : 
— Held : the local education authority had 
no power, under the terms of the report, 
to withhold from a teacher any part of the 
“ carry-over ” by reason of unsatisfactory 
service after the date of the adoption of the 
report. — Witts v, Mackay (1927), 43 T. L. K. 
535 : 71 Sol. Jo. 666. D. 0. 

290. Add. Annotations : — As to (2) Refd. Short 
V. Poole Oorpn. (1925), 42 T. L. R. 107. 
Generally, Mentd. R. v. Roberta, Ex p, 
Scurr, [1924] 2 K. B. 695 ; Reitzes de 
Marienwert v. Administrator of Austrian 
Property, [1924] 2 Ch. 282 ; Roberts v. 
Hopwood, [1925] A. 0. 578 ; Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 

293a. Death gratuity granted to legal personal re- 
presentative of deceased teacher — Devolution 
on death of grantee.] — A death gratuity 
granted by the Board of Education under 
the 1 ^ 0 wer conferred by School Teachers 


PART XVII. SECT. 4, SUB-SECT. 1. 

Bt. Duty of teacher to obey order of 
school board to suspend pupU.l — If a 
toacber knows of no reason why a 
pupil bo suspended or expelled & heis 
received no complaint affainst the 
pupil, he is justified in refusing to obey 
an order of the school board to suspend 
such pupil. — Lbclero V. Perioorl) 
School District No. 850, Board of 
Trubtoes. [1925] 3 D. L. U. 578 ; 
[19251 2 W. W. R. 312 ; 19 Sask. L. R. 
435.— CAN. 

BV. Dtdy of master — Pupil guilty of 
“ wilful opposition to authority.*’}-— A 
pupil who remains away from school 
becanse he finds certain school work 
uninteresting, or because he does not 
like tho teacher’s manner of teaching, 
is guilty of ** wilful opposition to 
authority ” within School Act, R. S. A., 
1922 (c. 61), s. 202. & it is not only the 
teacher’s right, but Ills duty, to sus- 
pend him. — PiNLAYSON V. Powell, 
Tccker V. Powell, [1926] 2 D. L. R. 
383 ; [1926] 1 W. W. R. 939 ; 22 Alta. 
L. R. 171.— CAN. 


PART XVII. SECT. 4, SUB-SECT. 2, 

Bw. General rule.] — Where a child is 
sent by its parent or guardian to a 
school, they must bo held to have 
given an Implied consent to the in- 
lliction of such reasonable punishment 
os may bo necessary for the purpose of 
bohool discipline, & the purpose with 
which the parental authority is dele- 
gated to the schoolmaster must to 
some extent include authority over the 
child when it^is outside the school 
walls ; but when tho sohool is closed 
for any len^h of time for a period of 
regular holidays, tho child then returns 
to tho charge of Its parent or gmardian 
& the authority of the schoolmastor 
ceases. — R. v. Mauno Ba Thauno 
(1925), I. L. R. 3 Ran. 659.— IND. 

1 i. Moderate reasemabU ,} — 

A schoolteacher has tho right to infiiot 
corporal punishment on a pupil for 
violating the rales of the school, pro- 
vided the punishment is not exoesSve, 
the instrument with which it is inflicted 
is a proper one for the purpose &; there 
is no nmlioe or ill will on the part of the 
teacher. — R. v. Metcalfe (Sask.), 
[1927] 3 W. W. R. 194.— CAN. 

PART XVII. SECT. 6. 

q i. Night school teacher — 


Liability of school board.\ — A night 
sohool teacher may recover on his con- 
tract with a school board, although 
It is not in tho prescribed form or 
in writing. — Leclebo v. Prbiqord 
School District No. 850, Board of 
Trubtkks, [19251 3 D. L. R. 578; 
[1925] 2 W. W. R. 312 ; 19 Snek. L. R. 
435.— CAN. 

q ii. Computation of teaching 

period — Teacher prcvmicd from teach' 
ing.\ — Where a school board wrong- 
fully prevents a teacher from teaching, 
tho tiino during which he is thereby 
unable to teach will be counted in his 
favour in determining wheiher bo has 
been teaching continuously for the four 
months or more required to entitle 
him to tho benefits of School Act, 
R. S. S., 1920 (o. 110), s. 195 (1). 
Uolidays under sect. 177 of tho Act 
should not bo counted as actual 
teaoliiag days under sect. 195 (1). — 
Leclero V. Perioord School Dib- 
TRicrr No. 850, Board of Trubtkkb, 
[19251 3 D. L. R. 578 : [1925] 2 W. W. 
R. 312 19 Sask. L. R. 435.— CAN. 

q ill. School arbitrarily 

closed.] — Wlioro a school is closed 
arbitrarily by a school board, & a 
teacher , who is ready, willing & able 
to teaoh, is thereby prevented from 
teaching for tho full two hundred & 
ten days on which, under School Act, 
11. S. A.. 1922 (c. 51), 8. 199 (1), his 
salary is based, bo is entitled in a claim 
for salary to have tho days during 
which tho school was so closed credited 
to him as “ actual teaching days.” — 
Stephens v. Gem (X)nbolidated 
School District, No. 60, Trustees, 
[1025] 1 W. W. R. 745.— CAN. 

q iv. — Whether teacher 

erUmed to full year’s snlartf.] — School 
Act, R. S. A. 192*2, c. .51, does not 
guarantee to a teacjhor a full year’s 
salary in any event ; but bearing In 
mind the whole scheme of the Act, & 
more particularly the plan adojited for 
tho oalculation of salary, the statutory 
obligation of the school board to pro- 
vide teaching during every day which 
is not excepted, & the basis of a yearly 
period of hiring, there is a legal obliga- 
tion upon tho booi^ to place at the 
disposal of the teacher every available 
teaching day without deduction, except 
as provided by statute & tho contract, 
8c the teacher is entitled to be paid for 
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cvcr\ ailalib' teacililng day so long 
as tboro was no di fault on his pari-. - - 
Peterson r Yoi^nobtown School 
Dthtrict Tkumteeh, 11928] 1 D. L. li. 
3M ; ri92LSl 1. W. W. U. 128.— CAN. 

q V. Scale — Head teacher in 

secondary school. ] — As regards head 
teachers of secondary schools, the 
Craik scale is prescril>ed, until a defined 
& fixed scale of saiarles is Introduced. 
— Smart v. Pertitsiiire • Education 
Au^nioRiTY, [1927] S. C. (H. L.) 22. — 
SCOT. 

q vi. SchfH)l Ordinance y s. 155.1 — 

I’ORTER V FiJ^MINO SCHOOJ. DISTRICT 
(1900), 3 W. L. R. 186 ; 6 Terr. L. R. 
348.— CAN. 

q vii. Iteceipt for ** final payment" 

- -kffect o/ ] — A receipt given by a 
Bcliool tcaclicr to a scliool district for 
a payiiMMil of salary, which was ex- 
jm'ssed to bo t he “ final payment ” for 
tihi* term then ending, held not to be 
an answer to the teaclior’s claim for 
the amount rianaining due under lior 
contract wit-1 1 t-lie district, the document 
not being a release & there being 
nothing in the evidence to indicate 
that the payment was expressly 
acc-epted m satisfaction of the whole 
amount or that any now agreement 
was enteriid into at tho time. — 
Somers v. Liberty Sf^HOOL District, 
119281 2 1). L. R. 334 ; [1928] 1 

W. W. n. 884. CAN. 

BZ. Decrease of salary — Revision of 
scale — From what date operative.] — A 
revised scheme does not become opera- 
tive until It has received the Education 
Department’s approval. 

Tho Department has no power 
to sanction a revised sohemo retro- 
spectively BO os to affect a teacher’s 
controctnal right to his salary. — 
CouLL V. Fife Education Autitoritt 
[1925] S. C. 240.— SCOT. 

290 1. Differentiation of salaries — 
Graduate dt non~graduate teachers — 
Effect of admitting non-graduaie to 
graduate scale.] — The admission of a 
non-graduate master to the graduate 
scale of salary does not preclude an 
education authority from treating him 
as a non -graduate teacher on a revision 
of the scales of salaries. — OouLL w. Fife 
Education Authority, [1925] S. C. 
240.- SCOT. 
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Superannuation Act, 1018 (c. 66), s. 3, to 
the legal personal representative of a deceased 
teacher, who died intestate & insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate of 
the intestate, & be primarily applicable in 
payment of the intestate’s debts, & ought 
not to be held upon trust for his next of kin. — 
Re Hawkins, Hawkins v. Dew & Sons, 
[19261 Ch. 428 ; 95 L. J. Ch. 402 ; 136 L. T. 
89 ; 42 T. L. B. 286. 

293b. Liability to estate duty.] — The death 

fatuity which under Teachers (Superannua- 
tion) Act, 1925 (c. 69), s. 5, is payable to the 
legal pei*sonal representatives of a teacher 
in the circumstances thei'e specified is 
propei-ty passing on the death of the teacher 
within Finance Act, 1894 (c. 30), & is there- 
fore aggregable with the remainder of the 
teacher’s estate & chargeable with estate 
duty. — A.-G. V. Quixley (1929), 98 L. J. 
K. B. 652; 141 L. T. 288; 93 J. P. 227 ; 
45 T. L. B. 455 ; 27 L. G. B. 693, C. A. 

297. Add, Annotations : — As <o (1) Refd. Short v, 
Poole Corpn. (1925), 42 T. L. B. 107 ; Fennell 
V, East Ham Corpn., [1926] Ch. 641. 

299. Add. CUaiions .-—ISl L. T. 66 ; 68 Sol. Jo. 
403 ; 22 L. G. B. 138. 

Add. Annotations : — As to (2) Refd. Short v. 
Poole Corpn. (1926), 42 T. L. B. 107 Fennell 
V. East Ham Corpn., [1926] Ch. 641. 

302. Add, Annotation : — As to (4) Consd. Short v. 
Poole Corpn., [1926] Ch. 66. 

802a. Bond fide exercise of discretion.] 

— ^A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ground that, in the 
hond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time.—SHORT v. 
Poole Corpn., [1926] Oh. 66; 95 L. J. Ch. 
110; 134 L. T. 110; 90 J. P. 25; 42 T. L. B. 
107 ; 70 Sol. Jo. 246 ; 24 L. G. B. 14, C. A. 

Annotations : — Apld. Fennell v. East Ham County Borough 
Corpn. (192.'i), 8U J. P. Jo. 721. Consd. Hicharclson v. 
Abertillerv U. D. C., Thomas v. Same (1928). 138 L. T. 
r>88. Refd. Brown r. Dagenham U, D. C., [1929] 1 
K. B. 737. 

302b. Onus of proof.] — The 

council of deft, borough, as the local education 
authority, in pursuance of a recommendation 
of their education committee, made after 
exliaustive inquiries & discussion, resolved 
that the engagements of all married women 
teachers falling imder certain specified cate- 


gories should be terminated ; accordingly, 
notice was given to each of pltfs. to terminate 
her engagement. Pltfs., three married 
women, had for several years been engaged 
under contracts terminable by a month’s 
notice on either side, as assistant certificated 
teachers in some of defts.* schools, & were 
admittedly efficient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
sin^e women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the- interest of 
educational efficiency that teaching posts 
should be provided. In canying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances & duties of the married women 
teachers the earning capacity of their 
husbands. Pltfs. sought declarations that 
the notices of dismiss^ were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational efficiency, but acted with the 
illegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging married 
women teachers to confine themselves to 
home duties & of preventing those whose 
husbands were in regular employment from 
increasing the income of the joint home : — 
Held : (1) pltfs. failed to discharge the onus 
which lay upon them of showing that the 
policy adopted by the council of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, & the 
steps taken to carry it out, were in excess of 
their statutory powers or were adopted or 
taken in pursuance of some illegitimate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant from 
an educational standpoint, but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method of applying it ; (3) as defts. had 

acted bond fide & within their statutory 
powers, the action ought to be dismissed. — 
Fennell v . East Ham Corpn., [1926] Ch. 
641; 95 L. J. Ch. 119; 134 L. T. 276; 90 
J. P. 36; 70 Sol. Jo. 324; 24 L. G. B. 76. 

302c. .] — Bichardson v, Aber- 

TiLLERY Urban District Council, Thomas 
Same, v. No. 14a, ante. 


PART XVII. SECT. 6. 

la. Right of members of teaching staff 
of Education Department of Westerro 
Australia to superannuation allowances.] 
— Waiah V. R.. fl927] A. C. 337 ; 96 
L. J. P. O. 60 ; 136 L. T. 641.— AUS. 

PART XVII. SECT. 7. 

t i. Non-compliance with pro- 

visions as to termination — Teacher 
entitled to damages ,] — HirNT v. Biiant 
School District Trustees (Alta.), 
[1 926] 3 D. L. R. 288 ; [1926] 2 W. W. H. 
431.— CAN. 

t il. Form of contract prescribed 

by Minister of Education under School 
Act, R. S. A., 1922 (c. 61)— flow far 
provisions for determining contract 
binding.] — Tborkson v. Blairmore 
School District Trustees, [1927] 1 
D.L.R.1178; [1927] 1 W. W. K. 449: 


22 Alta. L. R. 415.— CAN. 

a i. One month — Or one month*8 

wages .] — A teacher engraged by the 
month is, in the absence of a special 
agreement, only entitled to one month’s 
notice for the termination of his con- 
tract. In lieu of notice, he is only 
entitled to one month’s wages, & not 
to six months’ salary. — Maung Thkin 
Pe V. Desouza (1929), I. L. R. 7 Ran. 
S03.— IND. 

PART XVII. SECT. 8. 

815 1. Injury to pupU — Allowed access 
to dangerous substance.!— A national 
school contained two class-rooms, one 
for the junior & one for the senior class. 
During the luncheon hour the Junior 
class were sent out-of-doors to the play- 
ground, & deft., who was the teacher 
of the senior class, used to allow the 
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junior class to come into his class-room 
& warm themselves at tne lire. H e was 
imder no obligation to allow the junior 
class into his room ; he merely did it 
out of kindness to the children, & so 
that they would not have to remain 
outside in the severe weather. On 
one occasion he temporarily removed 
the tiro screen which usually guarded 
the fire In his room, &, the junior class 
coming into his room as usual, & going 
to the fire, the clothes of one of them, 
a child of six years of age, caught 
fire, & she was severely burned : — 
Held: deft, was liable. — Bohans v. 
Driscoll, [19291 I. H. 428.— IR. 

PART XVIII. 

n i. .1 — Where the 

secretary of a school board, acting 
under its instructions, notifies in 



Vol. 3QX. — ^Education. Case 836. 


336. Add. AnnotaUons : — Aa to (3) Consd. Short v. ally, Mentd. 

Poole Oorpn., (1925) 42 T. L. B. 107. Oener- \ 1 02!)1 1 K. 


writing each of two or xnoro appcts. for 
a teaser's position that her applica- 
tion haa been accepted, but the board 
enters into the formal contract pre- 
scribed by statute with only one of 
thorn & notifloB the others that their 
services will not be required, each of 
the latter has a rifirht of action anrainst 
the board as a corpn. for damages, but 
not against the members thereof in- 
dividually or against the secretary. — 
Morrison v , Cassell Hill School 


District Trustees, [1925] 1 W. W. It. 
526.— CAN. 

n ii. Sigi}a4urc of caunfi/ 

superintendent — Whether party to the 
contrad.'l — A county superintendent 
of common schools, signing together 
with trustees, a contract with a teacher, 
will be considered to have signed the 
same only as approving of the appoint- 
ment, & in pursuance of the direction 
of the statute* & not as a party con- 


, Brown v. Dagenham U. D. C., 
B. 737. 


tracting with the teacher. — Campbell 
V. Elliott, Black, Moore & South - 
WICK (1847), 3 U. C. R. 241.— CAN. 

■f. Conviction for using words tending 
to impair discipline — Form of con- 
vicliun.] — R. v. Thorne, [1926] 2 

D. L. R. 587 ; 45 Con. Grim. Cas. 360 ; 
58 N. S. R. 449.— CAN. 

sk. Under Schools Act, 1922 (c. 5) 
(2V. B .).] — Kelly v . Grimmer S D. 25 
(N. B.), [1927] 3 D. L. R. 704.— CAN. 
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Cases 24— 146a. English and Empire Digest Supplement, 


ELECTIONS. 

Part II. — Male Franchise. 


Sect. 1.— PARLIAMENTARY 

(Vol. XX., p. 8). 

See^ now. Representation of the People 
(Rqual Franchise) Act, 1928 (c. 12), s. 1. 

24. Add, Annotation : — Refd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. K. 4. 

92. Add, Citaiion : — 13 L. T. 762. 

96a. Exclusive occupation of room by director 

— ^At yearly rent.] — ^J3y an agreement in 
writing a limited co. gave one of its directors 
the exclusive possession of a room in its 
premises at a yearly rent of £20. The director 
occupied the room solely for the purpose of 
carrying out his duties as director: — Held: 
(1) the room constituted “ i)remises ” within 
Reiiresentation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (3); 


(2) it was occupied by the director for the 
purpose of his business within the meaning 
of the same subsection, & he thereby had 
the requisite business premises qualification 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (1) (2), 
which entitled him to be on the register 
of voters. — ^Frost v, Caslon, Frost v, 
Wilkins, [1929] 2 K. B. 138 ; 98 L. J. K. B. 
523 ; 141 L. T. 281 ; 46 T. L. R. 417 ; 93 
.T. P. 192 ; 73 8ol. Jo. 333 ; 27 L. G. R. 480, 
C. A. 

Sect. 2.-~L0CAL GOVERNMENT FRANCHISE 

(Vol. XX., p. 18). 

See, n/)w. Representation of the P<»oplo 
(Equal Franchise) Act, 1928 (c. 12), s. 2. 


Part V. — Registration. 


146a. Sufficiency of — Christian name in full 

not necessary.] — R. v, Hartlepool Corpn. 
(1851), 2 L. M. & P. 660 ; 21 L. J, Q. B. 71 ; 
15 J. P. 835 ; 15 Jur. 1168 ; suh nom, R. 


V, Hartlepool Corpn., Ex p. Dobing, 18 

L. T. O. S. in. 

AMWtatums : — Apld. R. Avery (1852). 18 Q. B. 576. 


PART I. 

a I, Voters in township added to 

V. WIJ.SON (1888), 12 1*. R. 
540.~CAN. 

a li. Persons omitted from 

verified copy of coUector^s roU — Persons 
omitted from collector's roU.] — R. r. 
STKPmsNSON (1851), 1 C. L. CJh. 270. — 

CAN. 


PART II. SECT. 1. SUB-SECT. 1.— 
B. (n). 

sa. Local agent of corporation -No 
office nuiintained — Not permanentlg em- 
ployed — Whether “ chief resident 
officer.**] ~A local agent for a corpn. 
in a town whore It does not maintain 
an offlco of its own 8c who Is not- 
T>erinanenily employed tboroby or 
in receipt of a salary therefrom is not 
u “ chief resident offlcor ” of tlie corpn. 
who under Town Act, 1927 (Sask.), 
e. 24. s. 284, is entitled t.o volo on Its 
hehalC where' a vote is taken on a bye- 
law.— R. V. HoiJt, 11928) :i W. W. 11. 
80 ; 50 Can. Crim. Cas. 298.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— B. 

tb. Ownership — Proof of — liegisira- 
tion.] ~lu order to qualify as a voter 
at municipal elections under Municipal 
Elections Act, s. 6, os enacted oy 
Mtinieipal Kloctions Act Amendment 
Act, 1902, s. 2, with respect to real 


estate, it Is necessary that api)ft-. 
should be 1-he registered owner of such 
real esi>at<‘ imder Land Registry" Act, 
1900, o. 23, 8. 74.— /fe Ka 8LO MrJNi- 
nii’Ai, VoTEiw’ List (1907), 12 B. V. R. 
3C2. -CAN. 

so. — ■ — Of corporation as triudce.] ~ 
fiemblc : a corpn. acting as a trust-ee, 
exor. or administrator of an estate 
has not the right umler "J’own Act, 
1927 (Sask.), c. 24, to have its nan»e 
placed on the voters’ list with respect- 
to the property of an est-ate whien it 
represents.- -R. v. IIOLZ, 11928] 3 

W. W. R. 80 ; 60 CJau. Orim. Cas. 
298.— CAN. 

PART II. SECT. 2, SUB-SECT. 3.— B. 

sd. Gaoler — Living in county gaol 
rent frer. — Not a housdiolder within 
14 15 Viet. c. 109, Sched. A., No. 12.] 

— He Charles v. Lewis & McMahon 
(1851), 2 O. L. Ch. 171.— CAN. 

PART V, SECT. 2, SUB-SECT. 6. 

249 vil. For ** 1 D. L. R. 84 ” read 
“ 1 D. L. R. 265." & for " 22 Man. 
L. R. 597 " read " 22 Man. L. U. 16." 

PART V. SECT. 3, SUB-SECT. 5. 

f i. Non-compliance with statu- 

tory qualifications — Election Laws 
Amendment Act, 1920, s. 6 U), (2).] — 
Votes cast by persons whose names 


wero on the lists, but who had not been 
residents of the eleotoral district for 
throe months next preceding the day 
of polling : — Held : illegal. — M ercer 
V. Homuth (1924), 55 O. L. R. 245. — 
CAN. 

f U. Hegistcr lorongfully prepared 

- -Right of court to invemgate.]— There 
Ih in every ct. having jurisdiction in 
such matters an inherent power to hold 
a Btirutliiy for the purpose of Investi- 
gating the legality of the votes oast at 
an election. 

On a motion under Controverted 
Municipal Ejections Act, R. S. S. 1920, 
o. 91, 8. 19, to set aside an election, 
the ot. is not limited to ascertaining 
whether any violation of the Act has 
token place in the actual conduct of an 
oleotlon, 8c, therefore, it there has been 
an extraneous illegality which is 
shown to have a direct bearing on the 
result of the election, that is a fit subject 
for inquiry. The provisions of Village 
Act, R. S. S. 1920, o. 88, do not prevent 
such an inquiry being made. — R. v. 
JOHANSICK, 11928) 2 D. L. R. 913 ; 
[1928] 2 W. W. R. 316.— CAN. 


sf . Only when so declared by statute. 1 — 
A voters^liflt is final & conclusive only 
if made so by statute either expressly 
or by implication. — R. v. Johansick, 
119281 2 D. L. R. 913; [1928] 2 

W. W. R. 315.— CAN. 
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Vol. XX.— Elections. Cteaes 361 ar— 859. 


Part VI. — Parliamentary Election 


361a. Act involving persuasion of voters.]— Th<^ 
expression “ to get votes “ must be taken 
with some limitation, because in one sense 
all work whatsoever which is done for a 
candidate at an election is done to get votes, 

6 I think in this connection the words mean 
something in the natm*t' of canvassing, 
soliciting & persuading individual voters, 
though, of course, not necessai*ily one by one 
separately, to vote for a candidate (Tal- 
bot, J.).— Plymouth El^ic^tion Case (1929), 

7 O’M. & H. 101. 

390. Add, Annotation : — Aft In (8) Consd. Plymoutli 
Borough Case (1929), 7 O’M. & 11. 101. 

624a. .] — Pi.yjMOUTH El>:(.tjon Oa=?e 

(1929), 7 O’M. & H. 101. 

697. Add, Annotation Plymouth Election 

Case (1029), 7 O’M. & H. 101. 

F. Incurring of Expenses hy Person Other than 
Election Agent (Vol. XX., p. 98). 

Add the following case : — 


774a. What amounts to.] — Dming an election at 
wliich there were three candidates, Con- 
servative, Liberal & Ijabour respectively, 
applt., who was a Conservative in politics 
but disapproved of the existing Conservative 
(lovt. on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 
other candidates or either of them : — Held : 
applt. had acted in contravention of Repre- 
sentation Act, 1918, s. 34 (1). — R. v, Hail- 
wood, R. V, Hailwood & Ackroyd, Ltd., 
[1928] 2 K. B. 277 ; 97 L. J. K. B. 394 ; 138 
L. T. 495 ; 44 T. L. R. 343 ; 28 Cox, C. C. 
489 ; 20 Cr. App. Rep. 177, C. C. A. 

851. Add, Annotation : — Distd. Everett r. Ryder 
(1926), 135 L. T. 302. 

859. Add, Citation : — suh nom, Jones v, Picker- 
ing, 29 L. T. 210. 


I J, Qn counterfoil,} 

Where the deputy retuTDlng ofllccr 
did not initial the ballots in the manner 
proscribed by the statute, but initialled 
the oountorfoilB, which ho afterwards 
destroyed : — Held : this irregularity 
did not affect the election. — Mercer v, 
Homuth (1924), 65 O. L. 11. 245.— 
CAN. 

a (p. 110) i. Signed voting vaver,\ 

— Maple Valley Case (Out.), [1926] 
1 D. L. K. 808.— CAN. 

o(p. 110) i. .] — At adfeneral 

provincial election a plebiscite was also 
taken. Of twenty election ballots of 
absentee voters only nine wore encloHed 
ill envelopes bearing the affidavit 
required of such voters with n>«poct to 
the election, while the other eleven 
wore found in plebiscite envelopes 
boaring plobiscito affidavits. Thu 
affidavits required of such eleven 
dbsontoe voters in the election were not 
sent to the returning officer nor 
accounted for in any way, & there 
was no evidence to bIiovv from which 
onvolopos the votes for the respective 
candidates had been taken : — Held : 
in the absence of any evidence of fraud 
or collusion, the above facts were not 
grounds for declaring the election 
void. — Re Proyincjial Electionh Ait, 
Smith v, Catherwood, [19251 
D. L. R. 770 ; (19251 3 W. W. R. 54.— 
CAN. 

o (p. 110) li. Non-com- 

pliance by presiding officer,] — Absent 
voters* ballots, which have been on- 
cioBcd in envelopes on which the 
presiding officer has failed to affix, as 
required by Provincial Elections Act, 
8 . lOG (3), his official mark across the 
line where the envelope is closed, 
should be counted. — lie Dewdney 
EI 4 EOTION Appeal, Smith v. Cathkr- 
WOOD, [1924] 3 W. W. R. 947.- CAN. 

PART VI. SECT. 11, SUB-SECT. 3.—B. 

890 V. Alberta Election Act, 

1924 (c. 34), B, 82.] — The above sect, 
is mandatory Sc must bo substantially 
compliod with, & the use of the words, 
one, two, throe, etc.. Instead of the 
flguros, 1, 2, 3, ete., renders a ballot 
void ; but if it is clear that a flgrure 
can reasonably be said to have been 
honestly intended for the figure 1 , It 
is snffioient, even though it is not 
preoiscly the same form of the figure 
as that printed in the Act. — Re 
Alberta Election Act, Re Bow 


PART VI. SECT. 6. 

828 i. Who is a candidate,] — ^Where 
pltf. was selected as a candidate. Sc 
statements were published concerning 
him, Sc a writ in an action for libel was 
iMued before the Issue of the writ for 
^e election, but after the vacancy 
had occurred J7eW ; pltf. was a 
(^didato for a Parliamentary oon- 
stltnenoy when the Ubol was published. 

V, Stanley, [1926] I. R. 

73. — IR. 

sg. DejMsU payable --Return of— 
Svcc^fal wndidale eniUled to return 
nmeithstanding refusal to take pre- 
scribed with,] — O’Donoqhue V, Red- 
^ND Roche (1), [1927] I. R. 152.— 
In* 

PART VI. SECT. 7. 

480 i. Refusal of nomination by 
returning officer — Jurisdiction of court 
— To covnpel returning offleer to accept 
nomination Jb grant poU,] — Re Adding- 
ton Eusction, [1927] 1 D. L. R. 188 ; 
59 O. L. R. 670.— CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— 

A. (a) i. 

sh. To candidate — To induce wUh- 
drauKtl of candidature — What amounts 
*0*1 — South Bruok I^vtnoial 

V. MoCallum 
61 O. L. R. 392 ; 33 O. W. N. 

I caHcd [1928] I D. L. R. 101 ; 61 
O. h. R. 392.— CAN. 

T; — 'J — Fe North 

bruob Provinoial Election, Fenton 

«i : 

PART VI. SECT. 9. SUB-SECT. 1 — 

B. (a). 

881 iv. Sneech at 

picn^ instea d of hiring ^Z.]— Mrrger 
e. Homuth (1924). 55 O. L. H. ^4^ 
CAN. 

r(p. 91)i.-~ -.1— The act of an 

aront in treating on elector to a drink, 
without the knowledge or consent of the 
candidate. Sc at the emphatic request^ 
the elector : — Heid : not to have been 
a oormpt praotioe.— Adams t>. Huoir 

PART VI. SECT. 9. SUB-SEOT. 1,— 

B. ( 0 ). 

695 xlx. For ** 23 D. L. R. 578 ** read 
•• 26 D. L. R. 678.” 


,695 XXV. Entertainment d: 

picnic — At meeting of supporters for 
speech hy candidate — Expense of hiring 
hall saved,] — Payments wore made by 
resp., through his official agent, for 
the servioes of a band & an entertainer 
at a picnic, a gathering of members 
of the party organisation supporting 
w«p.*8 candidature, & at which he 
made a speech : — Held : these pay- 
ments, though they might be considered 
corrupt practices, were not mado with 
corrupt Intent, but with a belief in 
their propriety, as resp. by addressing 
the electors at tbo picnic was saved the 
expense of hiring halls, which would 
have been a legitimate expense. — 
Mercer v. Homuth (1924), .55 O. L. R. 
245.— CAN. 

‘ PART VI, SECT. 9, SUB-SECT. 8. 
b i. Band dr entertainment at picnic, ] 
— Mercer v. Homuth (1924), 66 

O. L. R. 246.— CAN. 

PART VI. SECT. 10, SUB-SECT. 7. 

n i. Presumption that duties pro- 

perly carried out,] — Re Provincial 
Elbctionb Act, Smith v. Oathkr- 
wooD, (19261 3 D. L. U 770 ; [1925] 
3 W. W. R. 54,— CAN. 

n ii. Breach of duties — Effect of.] 

— Breaches by a presiding officer of too 
rules of procedure prescribed for the 
performance of his duties do not 
necessarily render an election void. — 
Re Provincial Eleotionb Acrr, Smith 
V, Catherwood, [1925] 3 D. L. R. 
770 ; [1925] 3 W. W. R. 54.— CAN. 

PART VI. SECT. 11. SUB-SECT. 2. 

881 i. Name ivrongly inserted on 
register — Voter under age - Voter exercis- 
ing right innocently,] — A.-G. v. Cun- 
ningham. [1929] I. R. 187.— IR. 

PART VI. SECT. 11, SUB-SECT. 8.— A. 

d (p. 109) i. Counterfoil not wholly 
detached.] — Ballots, from which the 
counterfoil has not boon detached by 
the officer taking the ballot, should 
be counted on an election under Pro- 
vincial Elections Act, 1920. Ballots to 
which only a small portion of the 
counterfoil remained attached, snob 
portion furnishing no means of identi- 
fyl^ the voter, should bo counted. — 
Re Dbwdnby Election Appeal, Smith 
V . Catherwood, [19241 3 W. W. R. 
947.— CAN. 



Cases 923— 1088a. English and Empire Digest Supplement, 


923. Add, AnnoUtVwn : — Mentd. More v. Weaver 
(1028), 140 L. T. 15. 


967. Add, Annotation : — Refd. Plymouth Election 
Case (1929), 7 O’M. & H. 101. 


Part VII. — Municipal 

1012. Add. Annotation : — Dlstd. Baldwin v. Ellis, 
fl9291 1 K. B. 273. 

1021. Add. Annotation : — Apld. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 

1025a. Description as commonly 

understood.] — nomination paper at an 
election of town councillors was subscribed 
with the full & correct name of “ Charles 
Arthur Burman ” as an assenting burgess ; 
but his name was erroneously entered upon 
the burgess roll as “ Charles Burman ** only : 
— Held : the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 60), s. 241, the words “commonly j 
understood “ in that sect, meaning “ com- i 
monly understood by any person comparing 1 


and Other Elections. 

the nomination paper & the burgess roll.” — 
Moorhouse V. Linnet, Thorpe v. Linnet 
(1886), 16 Q. B. D. 273 ; 63 L. T. 343 ; 49 
J. P. 471 ; 33 W. B. 704 ; 1 T. L. B. 600, 
D. C. 

Annotaiions : — Distd. Bowden v, Besley (1888), 21 Q. B. !)• 
309 ; Gledhlll v, Crowther (1889), 23 Q. B. D. 136. 

1038a. From election address.] — ^An election 

address not exhibited for general display, 
but only circularised in envelopes by i)ost 
or by hand:-— HeZd: not a “ bill, poster or 
placard ” within Municipal Corrupt Practices 
Act, 1884 (c. 70). — Election op Common 
Councilmen for the Ward op Parringdon 
Without in the Citt op London (1925), 
161 L. T. Jo. 20, D. C. 


Valley Elbotton (Alta.), [1920] 4 

D. L. li, 117 ; [1926] 3 W. W. 11. 1.— 

CAN. 


a (T>. 1 22) i. S, P, Smiley v. Evans, 
[1927] 4 D. L. Ti. 629 ; 38 B. C. It. 
468.— CAN. 


PART VI. SECT. 12. 

916 X. VnQualifUd persona 

allowed to vote — IlUoal votes exceedino 
majority.] — Hosp. waa returned as 
olooted by a maiorlty of only 1 5 votes. 
The ovidenoo showed that 21 votes 
were oast by persons who had no rigrht 
to vote : — Held ; the election should 
be declared void, although it could not 
bo shown in whoso favour the illegal 
votes were cast. — M ercer v, IIomuth 
(1924), 66 O. L. R. 245.— CAN. 

916 xi. Ballot papers issited <t 

accepted in excess of voters on recruiter .] — 
Where in a polling sub-division 137 
ballots were found in the box & only 
134 names appeared in the poll -book ; 
— Held : an irregularity, whicli did 
not afloct the result of the election. — 
Mercer r. UoMtrrH (1924), 55 O. L. li. 
245.— CAN. 

PART VI. SECT. 13. 

m. For ** Power of Supreme 

Court to compel ** substitute Recount 
— Power of Supreme Court to compel.** 

m i. Under ManUolm EUction 

Act — Not applicable to election under 
proportional representation system .] — 
Re Manitoba Ei-eotion Act, Re 
WlNNIPKO Fieotoral Dlgn’RTCT, [1927] 
3 W. W. R. 92 : 37 Man. L. R. 87.™ 
CAN. 

PART VI. SECT. 16, SUB-SECT. 2.— B. 

964 i. Error in return — Liability of 
candidate to penalties — Not for accidental 
omission of one small item .] — McInnes 
t». Bird, [19261 N. Z. L. R. 638.— N.Z. 

PART VII, SECT. 1. 

b1. Place of election — Outside uxird — 
Election void.] — R. v. Preston (1851), 
2 0. L. Ch. 178.— CAN. 

•m. When election completed — Effect 
of declaration of returniny officer .] — 
The election of candidat><^8 takes place, 
not as a result of the declaration of the 
rotumlng officer, but by virtue of the 
methods prescribed by Village Act, 
1927 ; the declaration is merely a 
formal indication that the persons 
named have been elected under that 
Act.— R. V. Lount, [1928] 3 D. L. U. 
61 ; [1928] 2 W. W. R. 16.— CAN. 

PART VII. SECT. 8. 

f (p. 121) i. .]— R. V. 

Jackson, [1927] 2 D. L. R. 977; 60 
O. L. R. 264.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— C. 

D i, Casting vote given by 

lot.] — On an election for a councillor 
of a municipality, the votes cast 
showed a tie between the two candi- 
dates. The returning officer then 
prepared a number of slips which were 
put in a hat & mixed up. The return- 
ing officer asked a voter to draw, 
stating he would give the casting vote 
to the candidate whose ^ name firet 
appeared. On the petition of the 
unsuccessful candidate: — Held: the 
election was void & a now election 
ordered. — Re Municipal ELEcmoNs 
Act & Tomsbtt, [1924] 1 D. L. R 
921 ; 33 B. C. R. 377.— CAN. 

n ii. StriJcing out vote 

urongly entered.] — New election 
ordered. — R. i’. Rankin (1861), 2 
C. L. Ch. 161.— CAN. 

n iii. Improperly closing 

poll.] — New election ordered. — R. v. 
Marohani’ (1851), 2 C. L. Ch. 189. — 
CAN. 


PART VII. SECT. 6, SUB-SECT. 1.— D. 

t i. Onus of proving 

irregularity not material .] — The onus 
of showing that in an election undei* 
Jiural Municipality Act, R. S. S, 1920, 
c. 89, th(^ failure to comply with the 
roquiroments of the Act as to poating 
notices of the poll '* did not afreet tbo 
result of the election ” is on the person 
upholding the election. 

Under said Act the notice of poll is 
requiroil to bo posted in at least two 
widely separated conspicuous places 
in each division of the inimlolpality. 
In the present case no notice at all 
was posted in one of the dlvisionB, a 
numoor of voters in that division did 
not vote, & rosp. was declared elected 
by one vote : — Held : It could not bo 
said that the omission to post the notice 
did not affect the result, & the election 
was declared invalid & reap, unseated. 
— R. V. Reid, [1928] 3 D. L. li. 747 ; 
[1928] 2 W. W. R. 436 ; 22 Soak. L. K. 
595.— CAN. 


PART VII. SECT. 6, SUB-SECT. 1.— 

E. (a). 

sn. Withdrawal of nomination — 
Declaration of intention — Not made 
formally .] — A candidate cannot with- 
draw imder the Ontario Election Act 
by making a declaration of his intention 
to do so to a few persons . — Re South 
Bruoe Provincial Elbotion, John- 


ston V. McCallum, [1928] 1 D. L. R. 
104 ; 61 O. L. li. 392.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 

E. (b). 

1013 i. Delivery of— Time for — Paper 
returned for amendment — Power of 
returning officer to extend timc.l — Where 
a nomination paper when donvorod to 
the rotundng officer is so lucomploto 
as not to (constitute a valid nomination 
& it 18 Bubso(iuontly amended, it is 
“ received by the retiumlng officer 
wii(cn it is handed back to him in its 
amend (cd state. &, if then the time 
limited by statute for the receipt of 
nominations has expired the nomina- 
tion is bad. It 18 not within the dis- 
cretion of a rotoming officer at on 
election under Village Act, 1927, c. 54, 
to ro(;(‘ive a nomination paper after 
the time fixed by the statute nor has 
he power tf) say that a nomination paper 
delivered to him afUcr that time con- 
stitut-es a good nomination. — R. v. 
Lount, [1928] 3 D. L. li. 61 ; [1928] 
2 W.W. R. 15— CAN. 

BO. Rejection of - — Declaration of 
election by acclarnaiion — Txnic for 
nomination expired.] — The rejection 
of nomination papers & a declaration of 
election by acclamation may properly 
be mode by the i*etuming officer after 
the time limited for the nomination of 
(candidates. — K. v. Loitnt, [1928] 3 
1). ].. R. 61 ; [1928] 2 W. W. li. 15.— 
CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 

F. (a). 

Bp. Must he strictly proved.] — R. 
(Glover) v. Little & Armstrong, 
[1926] 2 D. L. R. 1050 ; 59 O. L. R. 
28.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 

G. (a). 

BQ. Copy of collector* s roll not furnished 
to returning officer.] — Held: an irregu- 
larity, for which the election might be 
avoided. — Re Charles v. Lewis & 
McMahon (1851), 2 O. L. Ch. 171.— 
CAN. 

q i. Ballot papers not initialled — 

Result of election affected.] — Under 
Rural Mmiiolpallty Act, R. S. S. 1920, 
o. 89, as amended, a ballot (^t at an 
eleotlon thereunder, which has not 
been marked on the back thereof with 
the initials of the deputy returning 
officer, must be relected by him, ik 
by the returning officer & by a judge 
conducting a recount. Where, how- 
ever, the result of the rejection of 
ballots on the above ground was that 
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1088b. False statements — Allegation that candidate 
is communist.] — Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists : — Held : the statements com- 
plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
— Burns v. Associated Newspapers, Ltd. 
(1926), 89 J. P. 206 ; 42 T. L. B. 37. 

1042. Add, Annotation : — to (2) Apld. Baldwin 
V, Ellis, [1929J 1 K. B. 278. 

1057. Add, Annotation : — As to (1) Refd. Edwards 
V, A.-G. for Canada (1929), 40 T. L. R. 4. 

1075. Add. CUaiion : — sub nom. Re Saffron 
Walden Election, Ex p. Robson, 51 J. P. 
199. 

1089. Add, Citation : — sub nom, R. v, Exeter 
(Mayor), 3 J. P. 49. 

1090. For the existing paragraph substitute the 
following paragraph : — 

S,P, — B. V. Gloucester (Mayor) (1838), 
2 J. P. 777. 

1103. After this case add “ See^ now^ Municipal 
Corporations Act, 1882 (c. 60), s. 34 (1). 

1145a. Omission of parish for which 

nominee qualified.] — The nomination papers 
of four persons nominated for election as 
rural district coumullors merely stilted in 
column 5, under the heading “ how qualified,” 
that the persons nominat ed were “ local 
government electois,” & did not state the 
name of the parish for which they wer<‘ 
(pialified as local government electors, as 
required by Rural Distrust ( -ouncillors 
Election Order, 1898, r. 4. 7he deputy 


returning officer rejected the nomination 
papers as being invalid, because the parish 
within tlie poor law union for which qualifica- 
tion was claimed was not stated. Upon an 
election petition: — Held: (1) the omission 
to state in the nomination paiier the name of 
the parish for which the person nominated 
W'as (jualitied as a local government elector 
was a non-compliance witli Rural District 
Councillors Election Order, 1898, r. 4 ; 
(2) that defect was not cured by Ballot Act, 
1872 (c. 33), s. 13, because that sect, only 
ax3plied to a case where there had been a 
wrongful admission of a nomination paper, 
A did not apiily to a case where a nomination 
paper had been rejected ; (3) neither was the 
omission an “ ina(M*urat (‘ description ” of the 
person nominated within r. 33 of the 1898 
Order, but was a non-compliance with the 
rtMiuireinents of r. 4 of tliat Order, & there- 
fore was iioly cured by r. 33. — ^Baldwin v . 
Ellis, (1929] I K. B. 273 ; 98 L. .1. Iv. B. 71 ; 
140 h. T. 278 ; 93 .T. P. 80 ; 27 L. G. R. 72, 
D. C. 

1146a. Rejection Whether Ballot Act, 1872 

(c. 33), s. 13, applies.] — B aldwin v , Ellis, 
No. ll45a, ante. 

1146b. Inaccurate description of nominee— 

What amounts to.]— Baldwin v , Ellts, 
No. 1115a, ante. 

1154a. .] — R. V, St. Mary Newington 

(Governors) (1848), 6 Dow. & L. 162 ; CUipps 
Church Cas. 117 ; 2 Saund. & C, 303; 17 
L. J. Q. B. 220 ; 11 L. T. O. S. 205 ; 12 Jur. 
918. 

1157. Add, Atmolathn Mentd. R. v. Ha. (^, 
h\r /L Swan A Edgar (1927) (1929), 141 L. T. 
590. 


Part IX. — Petitions. 


xuau. jCX%MJb. • XLO W \id J V/UtldU. v^ttui- 

bridge County Council Petn., Fordham v. 
Webber, [1925] 2 K. B. 740. 


vraiiuiuabc ioi uocittict- 

tion or nomination.] — ^An election for the 
office of county aldermen took place at a 


a candidate was elected who would not 
have been elected had It been possible 
to count the ballots not properly 
initialled, the ct. should declare the 
election invalid & the seat vacated. — 
P. V . Sluguett, [1928J 3 D. L. 11. 
702 ; [1928] 2 W. W. Jl. 431 ; 22 8ask. 
L. IL 551. —CAN. 

0 i. No right to vote — Except to 

give casting vote. 1 — Ex p, Tuitle (1800), 
4 All. 61 6.— CAN. 

Bt. Recount — Ballot not initialled by 
deputy returning officer must he C(mnted — 
Although required to be reject^ on counl 
by reluming officer.] — Re Rural 
Municipality Act, Re Carrot River, 
Rural Municipality, Minakeu v, 
Sanderson (Sask.), [1927] 1 VV. W. R. 
439.— CAN. 

PART VII. SECT. 6. SUB-SECT. 2.— A. 

k i. Failure to comply with — 

Nomination.] — Held : Town Act, 1927, 
c. 55, s. 221, requires a candidate to 
do what had not been required of him 
before. It must be read strictly ; & 

where two candidates’ acceptances of 
their nominations oniitt-ed all but one 
of the statcnujiits included in said 
form the acceptances & nominations 
were invalid A their election must be 
set aside. — K. v, 1’hiij.ips, [1928] 
2 W. W. R. 51.— CAN. 


PART VII. SECT. 6. SUB-SECT. 2.— C. 

sw. Secrecy of ballot — Necessity 
for.] — Whore at an election of n mayor 
& aldermen the provisions of Con- 
solidated Municipal Act, 1922, enjoin - 
ins secrecy of the ballot wore gronerally 
ignored ; — Held : the non-oompliance 
with the provisions of the Act had 
effected the result of the election, & 
a now election ordered. — R. (Jacques) 
V. Mitchell (1924), 55 O. L. R. 286. — 
CAN. 

PART VII. SECT. 6, SUB-SECT. 3.— C. 

BX. Secrecy of ballot — Necessity 
/or.]— Where at an election of alder- 
men of a city the provisions of Con- 
solidated Municipal Act, 1922, requir- 
ing secrecy of the ballot wore srenerally 
iffnorod : — Held : the election was 
invalid. — R. (Jacques) v. Mitchell 
(1924), 55 O. L. K. 286.— CAN. 

PART DC, SECT. 1, S1>B-SECT. 1. 

h i. .] — Held : it was not the 

duty of the ct. to pronounce upon the 
constitutional right of the executive 
to direct the Ifwue of a now writ. — 
Re Nipibsino Dominion Election, 
Klock V, Varin, 21 C. L. T. 258.— 
CAN. 


h ii. — To make preliminary order]. 
— Re North Huron Election, (1926J 
1 D. L. R. 590; 58 O. L. R. 197.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.-E. 

p i. .]-—HeU: Contro- 

verted Elections Act, U. S. S. 1920 
(c. 5), 8. 4 (c), had been complied with 
by a petition which alleged that resp. 
“ was guilty of, by himself & bis 
ogrents, corrupt practices within 
Saskatchewan Eiootlon Act, R. S. S. 
1920 (c. 3), 88. 247, 249, 251 & 252, 
& amendments thereto.” — Adams v. 
Huck, [1925J 3 W. W. H. 546.— CAN. 

sy. Proof of identity of petitioners 
execution of petition.] — The identity of 
petitioners & their exeemtiou of the 
petition should ho proved by rallinfi: 
each petitioner to prove his own 
identity A status. — Re Municipal Act. 
Heather r. Maddock, [19251 2 

W. W. R. 464.— CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— B. 

jn jProm dismissal before trial 

of petition for irregularity.] — Held : the 
Supreme Ct. of Canada had no juris- 
diction to entoi’taln such an appeal. — 
Valiantes V . Bell, [1927J 3 D. L, H. 
796 ; [19271 S. 0. R. 341.— CAN. 
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meeting of a county council, & voting papers 
were signed & personally delivered to reap., 
who was chairman of the county council &> 
of the meeting, & were openly produced & 
read by him. Amongst the voti^ papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
coimty alderman. Neither petitioner nor 
resp. had before the election declared himself 
to be a candidate at the election of county 
aldermen. Hesp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the election, presented a petition against 
the election of resp. : — Held : petitioner 
was not right in alleging himselt to have been 
a candidate at the election for county 


aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amoimt to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 60), s. 77, & he 
was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of question- 
ing the election of resp. — Cambridge County 
Council Case, Pordham v. Webber, fl926] 
2 K. B. 740 ; 94 I». J. K. B. 891 ; 80 J. P. 
181; 41 T. L. R. 634; 69 Sol. Jo. 779, 
D. C. 

1626. Add. Citation : — sub nom. He Hereford 
Municipal Elect’ion Petition, Ex p. 
Gabrold, 5 T. L. K. 411. 

1627a. .] — Pj.ymouth Election C-ase 

(1929), 7 O’M. & li. 191. 


Part X.— Criminal Law, Penal Actions, and Injunctions. 

1693. Add. Annotation : — Consd. Thomas v. Bolton (1928), 139 L. T. 397. 


PART IX. SECT. 1, SUB-SECT. 6.— E. 

k I. Failure to estahliah—Kffect.] 

— BUOKM ASTER V. Knicklb, [1926] 2 
D. L. R. 798 ; 58 N. S. R. 492.— CAN. 

PART IX. SECT. 2. SUB-SECT. 1. 

p i. United Provinces Muni' 

cipalUies Act, 1910.] — There is no ri^ht 
of appeal against the order of a comr. 
on an olootion petition presented to 
him under Unitod Provinces Muni- 
cipalities Act, 1910. — Abdur Rahman, 
SON OF Ismail, v, Abdur Rahman, 
RON OF Zahuri (1925), I. L. R. 47 All. 
513.— IND. 

■a. Jvrisdiclion of judge to fix time 
<S? place of trial — Notwithstanding 
absence of rales. ] —Tie Slogan Municipal 


Eleotion (1902), 9 B. O. R. 113.— CAN. 

cb. Whether civil action lies.] — A 
suit will not lie in a civil Ot. for a 
declaration that the result of a muni- 
cipal election has been wrongly 
declared & that pltf. is the person 
entitlod to bo doclored eloct.<‘d. — Abdur 
Rahman, son of Ismail v. Abdur 
Rahman, son op Zahuri (1925), 
I. L. R. 47 All. 513.— IND. 

PART IX. SECT. 2, SUB-SECT. 2. 

sd. Joinder of parties.] — Consoli- 
duted Municipal Act, 1922, s. 172 
(1 ) (a), docs not give power to join a 
city corpn. as an ** other person,** 
as a party to proceedings to avoid 
a municipal ©lection. — R. (Jacques) 


V. Mitchell (1924). 65 O. L. R. 286.— 

CAN 

PART X. SECT. 2, SUB-SECT. 1. 

»f. Against candidate -For corrupt 
pracl i ce — Proof required. I — Pc So i tti r 
Bruck Provincial Election, John- 
ston r. Mi’Cau.um, (19281 1 D. L. U. 
101 ; 61 O. L. li. 392.— CAN. 

8g. Against voter — Casting more votes 
than lawful — Mens rea.] — Tho doctrine 
of }ucuH rea aiJidios to tho case where 
a person is charged under *l’owu Act, 
1927 (Sank.), c. 24, s. 130, with having 
vot<*(l oftciicr than ho was entitled to 
do at a municipal (dectlon. -R. v. 
Holz, I1928J 3 W. W. II. 80 ; 50 Can. 
Crlm. Cas. 298.- CAN. 
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ELECTRIC LrGHTING AND POWER. 

Part I. — Powers of Board of Trade and Electricity 

Commissioners. 


Add. Annotatwns : — Apld. A.-G. v, London 3a. 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. Consd. U. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. Refd. R. v. Church 
Assembly Legislative Committee & Church 
Assembly, Ex p. Haynes Smith (1027), 44 
T. L. R. 68 ; R. v. Health Minister, Ex p. 
Davis, 11929] 1 K. R. (>19; R. v. ^^ortli 
Worcestorshii'c Assessment Committee, Ex n. 
Hadley, [1929] 2 K. B. 397. 


Amendment or revocation of special 

order.] — The power conferred by Electricity 
(Supply) Act, 1919 (c. 100), s. 26, to amend 
or revoke by special order any provisional 
order made under Electric Lighting Acts 
& confirmed by Parliament, does not include 
a power to amend or revoke a special order 
by another special order. — R. v. Tuansport 
M iNijyrER, Ex p. Leickstersuire & War- 
WKJKSHUiE Ei.ECTRIC POWER Co. (1928), 139 
L. T. 660 ; 92 J. P. 171 ; 44 T. 1.. R. 823 ; 26 
L. G. R. 572, 1). C. 


Part II. — Powers, Duties, and 

5. Add. Annotations: — As to {1) Folld. A.-G. v. 

County of London Electric Supply Co., [1926] 

Ch. 642. As to (2) Refd. A.-G. v. County ot 
liondon Electric Supply Co., [1926] Ch. 642. 

As to (3) Refd. A.-G. v. County of London 
Electric Supply Co., [1926] Ch. 542. 

6a. Abstraction of water — “ Other source.’’] — 

The King George Reservoir, belonging to thei 
Metropolitan Water Board, is a “ river, 
stream, canal, inland navigation or other 
source,” within Electricity (Supply) Act, 

1919 <c. 100), 8. 15 (1). — Metropolitan 10. 
Water Board v. Transport Minister 
(1925), 90 J. P. 62 ; 42 T. L. R. 165 ; 24 n 
L, G. R. 289. 

6b. Statutory authority incorporated by Electricity 12 . 
Commissioners — Power to promote bill for 
purposes of scheme — ^Extent of power.] — 

I)efts. were a statutory body incorporated 
on July 29, 1926, by the Electricity Commrs. 
under Electricity (Supply) Act, 1919 (c. 100), 

& a scheme made thereunder. This, scheme 25. 
strictly defined their district & gave them only 
some of the powers available under the 
Electricity (Supply) Acts ; but clause 10 
authorised them to promote ” any ” bill 38a. 
” for the purposes of this scheme ” : — Held : 
deRs., as a i)urely statutory body, were 
strictly bound by their scheme, & were 


Liabilities of Undertakers. 

neitJier expressly noj* imy)he(ily auUiojisi'd 
by their scheme or the Acts Ik) expend Ukmi* 
iunds in promoting a Bill for the improv't'- 
Jiioni of iheir scheme' by enlarging their 
district/, oi* by obtaimng additional powers 
omitted from their scheme, thoiigli 
adumbrated in the Acts. -A.-G. v. London 
A Nome (Bounties Joint Eleciiikitv 
Authorlty, [1929] 1 Gh. 513 ; 9S L. J. Gh. 
162; 140 L. T. .578; 93 .1. J’. 115; 15 

T. L. K. 235 ; 27 L. G. R. 337. 

Add. Annotation : — Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 512. 
Add. A7}H(}kdiori : — Refd. Farn worth r. Man- 
chester (k)rpn., 11929] 1 K. B. 533. 

Add. Annotation: — As to (1) Consd. Caer- 
philly U. D. C. 17. Griffin (1927), 44 T. L. K. 
132. 

Add. Annotation : — Refd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

Add. Annotations: — As to (1) Consd. St. 
Nicholas Aeons, London v. L. C. C., [1928] 
P. 102. Refd. St. Nicholas Aeons v. L. C. C., 
[1928] A. C. 460. 

General strike — Refusal to employ 

naval ratings — Agreement with union workers 
to abandon supply of power.] — I’ltfs., wlio 
carru*d on business in S., were entitled, by 


PART I, SECT. 2. 

— Not 8t. John Power Commissioners. 
— Ex p. New Brunswick Power Co 
(N. B.), 119261 1 D. L. R. 483.--^. 

r/h;; J^ndover d: Perth EleetH 

Ligh i CoTnim issitmers.y-^Eix p, Andovei 
& Perth Eleoteuo Light Comes 
(N. B.). [1926] 1 D. L. R. 569 


PART II. SECT. 9, SUB-SECT. 2. 

K i* — - Erection of hoIm.] — 
The Hydro-Electrio Power Ctommis- 
sion of Ontario has no right, either 
under Power Commission Act, 1915. 
B. or otherwise, without the oonsen£ 
of the mnnidpal oorpn. controlling 


a highway, to place poles & wir es 
upon the highway. — Hydro -Ei-eotrio 
Power Commission of Ontario v. 
Grst County (1924), 55 O. L. R. 339. 

—CAN, 

PART II. SECT. 9, SUB-SECT. 5. 

See case in Sect. 13, sub -sect. 2, post. 


PART II. SECT. 11, SUB-SECT. 2. 

1 i. Failure by default of 

u/nderiakeir .\ — In an action for damages 
for failure to supply eleotrio power 
under a contract mado in Not. 1912 
between the parties, it was admitted 
that defts. uad developed enough 
power in Jan. 1921, when the shortage 
occurred, to have supplied all require- 


ments of pltfs.. Sc that they did not 
grive them the power owing to the 
requirements of other customerB : — 
Held: dofts. could not set ui> the 
requirements of other customerB os 
modifying what on the face of tho 
contract with pltfH. made com- 
pliance with pltfs.* demands an 
absolute undertaking. — H ollingkr 
Consolidated Gold Mines, Ltd. v. 
Northern Canada Power Co., Ltd., 
[19231 4 D. L. R. 1205 ; 54 O. L. R. 
508.— CAN. 

1 ii. Under agreement wiih 

munidpaliiv— Construction of agree- 
ment .] — Maple IUdgb Oorpn. v. 
Western Power Co. of Canada, 
[1926] 2 D. L. R. 525 ; 37 B. C. R. 
252.— CAN. 
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statute & by contract, to receive from the 42a. Supply to premises partly outside area— 

8. borough council a supply of electrical P<jlnt of supply within area.] — Defts. were 

powci', but were deprived of this supply on authorised by the CJounty of !^ndon 

certain days in May, 1926, when the general (Northern Extensions) Electric Lighting 

strike was in operation. In respect of this Order, 1897, made under Electric Lighting 

deprivation of supply pltfs. sued defts., who Acts, 1882 (c. 66) & 1888 (c. 12), to supply 

were the members of the Electricity Supply electricity within an area adjoining the 

Committee of the S. borough council, to relators’ area of supply. Sect. 6 of the Order 

whom the coimcil had lawfully delegated the prohibited the supply of energy by defts. 

management of the electricity supply, alleging beyond their area of supply, & Electric 

that defts. had wrongfully & maliciously Lighting Act, 1909 (c. 34), s. 23, contains a 

conspired & combined among themselves & general prohibition against supplying energy 

with the London District Committee of the outside an authorised area. Defts. entered 

Electrical Trades Union to procure & induce into a contract to supply a firm having a 

the borough council, its servants & agents, small part ef its prermses within defts.’ area 

to discontinue the supply of electrical power of supply the remainder of the premises in 

to pltfs. The writ in the action was issued the relators* area of supply. For the purpose 

on Jan. 13, 1927. Defts. denied pltfs.’ of this contract defts. erected their apparatus 

allegations, & pleaded Public Authorities on the part of the premises of the firm within 

Protection Act, 1893 (c. 61). At the trial their area, & the consumers’ terminals, that is, 

it was proved that at the end of Apr. 1926, the point where the electricity was passed from 

when the general strike was threatened, tlie defts.’ service lines to the lines on the firm’s 

Govt, made preparations for the maintenance . premises owned & controlled by them, were 
of essential services & offered to provide naval also on that part of the premises. The use 

ratings to take the place of workers who of electricity on this part of the premises was 

might go on strike. The Govt, also issued an trivial. In the circumstances the A.-G. 

Emergency Order relieving the S. borough brought an action on the relation of the 

council from its obligation to supply the whole relators to restrain defts. from supplying 

of the previous requirements of consumers of energy to the firm outside their area ; — Held : 

power by 60 per cent. Defts. did not accept the point of supply was the consumers’ 

the Govt.’s offer of naval ratings to work the terminals, & as the firm’s terminals were 

electricity plant, considering it unwise to do within defts.’ area, defts. had not committed 

so in view of the likelihood of disorder in any breach of the prohibitions in their Order 

the borough ; but they discussed the position & the Act of 1909. — A.-G. v. County of 

with the Trades Union Council & eventually London Electric Supply Co., (1926] Ch. 

resolved that if the union workers would con- 542 ; 95 L. J. Ch. 367 ; 135 L. T. 601 ; 42 

tinue the supply of light they would abandon T. L. R. 328 : 70 Sol. Jo. 486. 

the supply of power. The resxdt of this was 47. Annotation .—As to (1) Refd. Crediton 

that the supply of power to pltfs., as to all (jas Co. v. Crediton U. 0., [1928] Oh. 447. 

other occupiers of premises in the borough, 

was discontinued, whereby pltfs. suffered 52. For the paragraph in the original volume 
damage. The jury found that defts. in mak- substitute the following paragraph — 

ing the agreement whereby power was not Not incompatible with performance of 

supplied to pltfs. were not acting in good statutory duties.] — ^By a Provisional Order 

faith & in the honest belief that they were of 1898 the B. Coimcil were constituted 

caiTying out their statutory duties,^ & that electricity undertakers in B. with power to 

they were actuated by an indirect motive to charge up to a certain maximum price, but 

injure pltfs. & to fuither the interests of with authority to make special agreements 

those taking part in the strike. Upon these with particular consumers as to price. By a 

findings judgment was entered for pltfs. transfer deed of Dec. 31, 1901, approved by 

Defts. appealed : — Held : there was no the Board of Trade, the B. Council trans- 
evidence to support the jury’s findings. — f erred the undertaking to defts. with a 

ScAMMELL G. & Nephew, Ltd. v. Hurley, provision for retransfer if defts. made default 

[1929J 1 K. B. 419 ; 98 L. J. K. B. 98 ; 140 in 'their obligations as undertakers. By a 

L. T. 236 ; 93 J. P. 99 ; 27 L. G. 11. 53, C. A. supplemental deed of same date, made 

without the approval of the Board of Trade, 

30a. Injunction to restrain supply by another defts. agreed with the B. Council not to 

person.] — Pltfs., a local authority empowered charge higher prices than those charged in 

to supi)ly electricity within a certain area, the adjoining borough of S. In 1911 the 

sought an injunction xmder Electric Lighting B. district & the contractusd rights of the 

Act, 1909 (c. 34), s. 23, to restrain deft, from B. Council were transferred to pltfs., the 

supplying electricity to certain consumers in S. Corpn., but defts. still remained electricity 

the area ; — Held : as the supply of electrical undertakers in B. Defts. having recently 

energy was not deft.’s primary business, the begun to charge higher prices than pltfs., 

action failed. — Caerphilly Urban District pltfs. brought an action to restrain their 

Council v, Griffin, [1928] Ch. 171 ; 97 breach of agreement. Defts. contended that 

L. J. Ch. 139; 138 L. T. 616; 92 J. P. 5; 44 their agreement was ultra vires both under 

T. L. R. 132; 26 L. G. R. 38. Electric Lighting Act,. 1882 (c. 66), s. 11, 

PART II. SECT. 11, SUB-SECT. 6. — A. muiiicipal plant for a definite period at the council are in a sense trustees 
, . . J « ^ fixed rate, held that such a contract for the public. — B boadvisw Town 

p i. At fixed rate for definite was uZfra vires, since it wiped out duringr v. Saskatchewan Co-operative 

penod — Whethertyalid,] — In the absence Its currency the statutory power of the Crbamekies, Ltd., [1928] 1 D. L. R. 
of an express or necessarily implied town to fix from time to time such rates 1119; [1928] 1 W.W. R. 324 ; 22 Bask, 
ffrant of power to pltf. town to contract as it may deem necessary in the proper L. R. 356. — CAN. 
to supply electric energy from its management of the utility, of which i 
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which prevented them from divesting them- 
selves of their statutory powers without the 
consent of the Board of Trade, & also under 
the general law aiiplicable to statutory under- 
takings : — Held : the agreement was a 
business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. & was not incompatible with the 
performance by them of their statutory 
duties, & was not therefore ultra mres , — 
Southport Corpn. v. Birkdale District 
Electric Supply Co., [1925] Ch. 794 ; 94 
L. J. Ch. 371 ; 133 L. T. 354 ; 89 J. P. 149 ; 
09 Sol. Jo. 523 ; 23 L. G. li. 490, C. A. ; affd. 
tfiih nom. Birkdale District Electric Supxily 
("o. V. Southport Corpn., [1926] A. C. 355 ; 95 
L. J. Ch. 587 ; 134 L. T. 673 ; 90 J. P. 77 ; 
42 T. L. B. 303 ; 24 L. G. It, 157, n. L. 

Jnnotnhoit Refd. Brown r. Dagenham Urban District 
Couneil, ID)29J 1 K. B. 7:n. 

64. Add, Annotation : — Refd. Graigola Merth^o* 
Co. V. Swansea Corpn. (1927), 138 L. T. 465. 

65a. Liability for —Under Electric Lighting (Clauses) 
Act, 1899 (c. 19).J — Pltf., who was a farmer, 
was the occupier of ])roperi/y m th(‘ neigh- 
bourhood of an electricity ]Jower station 
wliicli liad b(»en ereijted by deft, corpn. under 
l*arliamentary yjowers & wliicli emildiHl fumes 
hea^vdly <;harged witli sulphur Si sulpljur 
compounds S(» as to damiig(‘ the j)rox)er1y 
occupied by tlie pltf. In an fiction for a 
imisanc.e : /fc/d ; (1) above Act did not 


exi)rossly make defts. liable for a nui^nce, 
but (2) as defts. had not i)roved the nuisfxnco 
to be the in(‘vitable result of the exercise of 
thc*ir stat utory i)owors plt f. was entitled to iin 
injiinetion A. damages. — Man(^ukstkr ('orpn. 
r. Paun WORTH (1929), D) T. L. K. 85 ; 73 
Sol. .Jo. 818 ; 93 ,1. P. .lo. 7S() ; sub nom. 
Earn[worth V , Manchester Corpn., 27 
L. G. K. 709, II. L. 

67. Add. Annotations : — Refd. P;irn worth r. Man- 
chester City Corpn., 11929) 1 K. B. 
Mentd. Ilort-on's EstfiD* v. Befittie (192(i), 
42 T. L. U. 701. 

70a. Fumes — Injunction.] -Man( hester Corpn, 
V. Earn WORTH, No. 6.5a, ante. 

72. Add, Annotations : — Consd. Noble v. Harrison 
[1926] 2 K. B. 332. Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Refd. Ilford U. C. i>. Beal. [1925] 1 K. B. 671 ; 
Booth V. Thomas (1926). 95 L. .1. Ch. 160; 
Smith V, G. W. Ry. (1926), 135 L. T. 112; 
Glanville v. Sutton (1927), 44 T. L. R. 98: 
G. W. Ry. r. S.S. Mostyn, [1928] A. C. .57; 
Pfuitardawe 11. 1). r. Moore-Gwyn, [J!>291 
L (4i. 6r>t>. Mentd. llirn's r. Touslev (I92r»), 
95 L. .1. Iv. B. 773. 

73. Add, A n^iotalio?/ Refd. Manehe^l**!* (\u‘]>n. 
V, Parnworth (1929), 46 T, B. \{. So. 

76, Add, A }fnofai ton : -Apld, CcU*nwortli v. Man- 
ehester Corpn.. [19291 1 K. B. 533. 


Part IV. — Special Legislation — Power Acts. 


111. Add. Annotation: — Consd. Southport Corpn. 
V. Birkdale District Electric Supply Co., [1925] 
Ch. 794. 

111a. Act authorising application by another party 
for power to supply energy within area of 


supply — Consent of undertakers unnecessary.] 

- -U. 'V, Ele(’Tricity ( 'OMits., li'xp, Yorkshire 
Elec’tru^ Power Co. (1927), 138 L. T. 230; 
91 J. P. 191 ; 44T.L. B. 26 ; 25 L. G. R. 524, 
1). C. 


PART II. SECT. 11, SUB-SECT. 6.— B. 

sk. Whether eniUled to lien — Under 
Public Uhlities Act^ R. S. O., 1914 
(r. 204), 8. 27.] “WKL.LAND Crrr v. 
ELEcrrRic Stkkl & MKTAtfi (]o.. Ltd., 
[1027] 2 D. L. R, 1(58; 00 (). L. K. 
127.-^AN. 


SI. Sufjplu to tenants — 

7'enants nneted. ] — Held : (bu only nghi 
of the nnclortakers wrh to recovei 
(lamaf^oR for tho refusal of the oon 
8unioi*« to carry out thtJir contract. — 
Re MoKittriok Properties, Ltd. 
1 1 927 ] 2 D. J,. R. 93 ; CO (). L. R. 1 32.— 
CAN. 


PART II. SECT. 13, SUB-SECT. 2. 

St. FaUinq wires — CompenBotion .] — 
Damage to land or stock from falling 
wires, arising apart from unauthorised 
or ne.g]igent acta on the part of a power 
board for which claimants would have 
a remedy by action at law : — Held : 
improbable & too speculative to form 
n subject, of compensation. — W ood v, 
Taranaki ELEcrmio-PowER Board 
[1927] N. Z. L. R. 392.— N.Z. 


PART n. SECT. 13, SUB-SECT. 3. [ 

78 i. Limitation of ~ Statutorif j 

authority.] — Tho T>rinciple of Rylaiuls j 
V. Fletcher. No. 72, does not apply to 
IjersoiiH properly exoreising thtdr 
statutory powci*s. — Hancock v. Mid- 
land Junction Muntcipatjtv Oorpn. 
(1920), 28 W. A. L. R. 91. -AUS. 

PART II. SECT. 25. 

sa. Properly in apparatus on 
premises — Transformers, switches ct> 
bulbs ] —Held: the words “dynamos, 
I>olcH & wires “ in 3 Edw. 7, 1903, 
c. 45, b. 20, refer to tho equipment 
necessary to render electricity avail- 
able for tho ratepayers generally, as 
contrasted with equipment noce.ssnry 
to supply any individual ratepayer. 
The expression “ all other machinery “ 
construed ejusdem generis with the 
words “ dynamos, poles & wires “ 
does not include transformers, switches 
or electric bulbs in private houses or 
factories, & which would only benefit 
the individual ratepayers & not the 
general body of the ratepayers. — Ex p. 
Lewis, [1923] 1 D. L. R. 14(5; 50 
N. B. R. 446.— CAN. 


PART II. SECT. 27. 

sb. Whether compulsory- Agreement 
with provision for arbitration con- 
firmed by statute.] — 'An ugreoment 
iMJtweon a numiripiility A a co. for 
the supply of oJectric* light A: other 
8crvi(H5H to the cutizens of the muni- 
cipality contained a clause for tho 
adjustment of rates in future lietwecn 
tho parties with provision for arhn., 
6c an Ae-t was passed in 1906 
confirming it & declaring it binding 
ution the parties : — Held : the eilt^et 
of the Act was not to turn the clause 
in the agreement into a statutory 
obligation to go to arbn. but the 
Act only made valid & binding what 
without it might have boon an invalid 
agreement. — Red Deer ((hTV) e. 
Westf:rn Genera I. Electktc Co.. 
[1924] 2 n. L. R. 317 ; 1 W VV. R. 
1092 : 20 Alta. L R. 372 CAN. 

sd. Authority of cnutisel to refer 
dispute to arbitration Validity of eon- 
ae.qvent aimrd — Poiver Commission Act, 
R. S. O., 1914 (e. 39), s. 16.1— Beach v. 
Hydro Elfctric Powek Commission 
OF Ontario, [1927] 1 ib 1 j. Jl. 277 ; 
iJ9271 S. a. R. 2.»1.— CAN. 
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English and Empire Digest Supplement. 


EQUITY. 

Part I. — Nature and Purpose of Equity. 

2. Add, Annotation : — Mentd. Re Wait, [1927] 1 Oh. 000. 


Part II. — Equitable Maxims 


30. Add, Annotation ; - Refd. Tallack v, Tallack 
k, Biwkema, [1927] P. 211. 

31. Add, Annotation Re Boundary 

between Canada k Newfoundland in Labrador 
Peninsula (1927), 187 L. T. 187. 

44, Add, Annotations : — Refd. Wright o, Morgan 
11920] A. (\ IHH; A.-(l. v, (hxhhml (1929). 
98 L. .1. K. B. 718. 

59. Add, Annotation: — Refd. Charles v, Cardiff 
Collieries (1928), 44 T. L. B. 448. 

76. Add, Citation:— 1S2 L. T. 21. 

86. Add. Annotfftton : — As to (I) Apld. B(‘iTy v. 
B(‘iTy, 1 1929 1 2 K. B. 810. 

101. Add, Annotation : — Refd. Liggeti/ (laverpool) 
V, Barclays Bank, [1928] 1 K. B. 48. 

108. Add, Annotation : — Refd. Soviet Bepublics 
Union v. Belaiew (1925), 42 T. L R. 21. 

133. Add. AtmoidtioHs : - (tvncrallji, Refd. Maine 
k N(‘vv Brunswick Eleetiiciil Powit (k>.. 
14(1. r. Hart, |1929| A. (k 081 ; Siinjison r. 
lVlaurie(^'s Uxors. (1929), 45 T. B. B. 581. 

140a. S. P. Rich v. Sydenham (1071), 1 Cas. in 
(^h. 202 ; 8 Rep. Ch. 74 ; 21 E. R. 733. 

159. Add. Annotations : —As to (1) Consd. Re 
Wait, [1927] 1 Ch. 000. As to (2) Consd. Rc 
Wait, [1927] 1 Ch 000 

173. Add, Annotation: -Refd. Rc Wait, [1927] 
1 Ch. 000. 

177, Add, Annotation: — Consd. Rc Blaekwcdl, 
Blackwell v. Blackwell, |1929] A. C. 818. 


186. Add, Annotation : — Refd. Rc Blackwell, Black- 
well V. Black w(‘ll, [19291 A. (\ 818. 

193a. Purchase pendente lite.] — A 

purchase pendente lite, though without actual 
notice, & for a valuable consideration, shall 
be set aside. — SoRRELTi v. Carpenter (1728), 
2 P. Wms. 482 ; 24 E. R. 825, L. 0. 
Annofationa : — Consd. Bollamy r. Sabino (1857), 1 Do O. 
& J. ; Wlgram v. liuckloy, [1804] 3 Ch. 483. Refd. 
M(^tc>alfe V. Pulvertoft (1813), 2 Vee. & B. 200. 

233a. .] — Pltf. filed a bill to have a con- 

veyance set aside. Deft, had conveyed the 
estate to mtgees. Held : they, as pur- 
chasers for valuable consideration without 
noti(;e, could not bo interfered with.--- 
Bulley V. Bulley (1874), 9 Ch. App. 789; 
44 L. J. Ch. 79 ; 30 L. T. 848 ; 22 W. R. 779, 
L. JJ, 

239a. .J— llARitisoN r, P\)RTH (1()95), 

Bive. Vh, 51 ; 1 Eq. (kis. A hr. 881 ; 24 E. R. 
20. 

252. Annotatiojis : — Eor “ Refd. Stickn(iy v, Kei(3l)le 
[1915] A. C. 380 ” read “ Consd. Htickney v. 
Eeeble, [1915] A. C. 380.’^ 

Add Annotation : — Apld. Bernard v. Williams 
(1928), 139 L. T. 22. 

253. Add. Annotations : — Consd. Rc Sandw(*ll Park 
(V)lli(*ry (V)., Pield v, M^ie (k)., [19291 I (^h. 
277. Refd. Bernard v. Williams (1928), 

L. T. 22. 


PART II. SECT. 5, SUB-SECT. 1. 

97 1. Imposition of equitable terms — 
As condition of relief.] — A pornon who 
Boeks equity must do equity, & there- 
fore one who demands performance of 
an agreement to hold property in 
trust for him must bo content to have 
the agreement equitably construed. — 
He Bkoal l*HONOGKArn Co., Ex p. 
Tuustek, 11924] 1 D. L. 11. 047 ; 4 
C. B. 1L 41 8.- can. 

PART II. SECT. 6, SUB-SECT. 2. 

sa. Applicable to scJionl corporation.] 
— Niaoaha Public SonooL Board v, 

QUKKNSTO N \V O M EN ’8 I N8TITUTE, 

119261 4 D. L. K. 13 ; 59 O. L. U. 213. 
—CAN. 

PART II. SECT. 6. 

130 VI. .]— McOuirk V. 

PUOSSKR, 11925] 3 D. L. U 86G.— CAN. 

PART II. SECT. 7. 

c i. Executory nim'cmcut fur lea sc 

- Acts oj (unuershtp- Eject ua ni I 
AuiEi' r. .lApr N vTii M v.tumdmj (1928). 
1. L. B. .5.* (’air. 1990. IND. 


PART 11. SECT. 11. SUB-SECT. 1. 

192 iv. .1— In April, 1923, 

pltf. CO. entered into an agreonient 
ill writing with B. Rir a lease to the (jo. 
foi live years of eurUiin land. B. dunJ 
ill P('b. 1924. This motion was brought 
on Mav 20, 1924, against the exors. of 
B. ifc against G., to whom the exors. 
had, In May. 1924. agi’eed t.o sell the 
same land ; the M. co., t.o whlcih the 
land was (by dircH-tion of (1.) e(niv(*v('d 
by the exors. of B. on July 13, 1921, 
was added as a deft. Pltf. eo. claiineil 
speelflo porf(jrmanco of Its agreement 
wit-b B., a declaration that its rights 
were paramount to the rights of defts., 
ill the land, & in the alternative 
damages for delay in C4irrylng out the 
agr(iement & for broae-h thereof. A cei*- 
titicaH^of Iw pendens was registered on 
Mav 21 , 1924. On May 20, 1924, which 
was aft-or the making of the second 
ngreomont, but before its registration 
on that day, ilofts. received notice of 
the claim made by pltf. eo. Defts. 
G. & the M. CO. c'ontonded that thev 
wore purchasers in good faith without 
notice of pltf. co.’s claim & w'cre 
entitled to the benefit of tlio Registry 


Act, I{. S. (>. 1911, e. 124, ss. 71, 72, 73 
& 75 . -Held : sec.t,. 71 was applieulile 
to tlie facts of the case : at. the time of 
the ])urcliasi‘ these defts. had no actual 
notice of iiltf. co.’s claim or agreement, 
tS, ugrceiiient was registered before 
pltf. co.’s— in fact, the latter was never 
registered at all - - the provisions of tlie 
Act atfoi’ded tiiein a c.oinplete <lef(‘n(H;, 
hut, leaving aside tlui jirovisions of tln^ 
Registry A(*.t, defts. had the hottiT 
equity.— Paramount Theatres, IjTD. 
r. llRANDENBERGKR, |1928] 4 D. L. R. 
.573 ; 62 U. L. R. 579.- CAN. 

sb. Defence of pnreluise for value with- 
pvt ne)t\ce - Not pleaded — Itighi to raise 
on appeal.] TIrj plea of bond fide pur- 
chase for value Is one wlileh ought to 
1)0 Hpoeiftcally alleged & proved by 
those w'ho rely on it. Where, there- 
fore, defts. did not iilead that t,hey 
w^ere bond fide purchasers for value 
wltliout notice At no issue was raised 
on this ])oint, w^hich was for the first 
time t.ak(‘n in argument in the appellate 
ct. . Held: the d(‘fenr(‘ was not 
availalile to defts. at the appellate 
stage.— Murat Stngti v. Piteko Singh 
(1928), I. L. R. 7 Pat. 584. -IND. 



Vol. XX.— Equity. Cases 268a— 511, 


Part III. — Equitable Jurisdiction or Equitable Relief. 


258a. S, P. Dkewuy v. J3ai{,nks (1820), ^ lt.uss. ‘ 
94 ; 5 L. J. O. S. Ch. 47 ; 38 K. R. 511. 

AnruftcUions : — Mentd. A.-G. v. Poar.son (1846), 2 Coll. 581 ; 

Dolaruo v. Church (1851), 20 L. J. Ch. 183 ; Prostou v. 

Great Yarmouth Corpn. (1872), 7 Ch. App. 657, n. 

292a. Pleading.] — Sturton v. Richabd- 

SON (1844), 13 M. & W. 17 ; 2 Dow. & L. 
182 ; 13 L. J. Ex. 281 ; 8 .Tur. 476 ; 153 | 
E. R. 7 ; sub norn, Richardson v, Sturton, 

3 L. T. O. S. 164. 

Anrwtations : — Refd. Kason v. HondcrHOii (1848), 12 Q. P. 

986 ; Hewderson v, lOason (1851 ), 17 Q. H. 701. 

293a. One tenant In common locking gate 

& taking away grass.] — HM : the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a proceeding: for an 
account.— Jacobs r. Seward (1872), L. R. 

5 TI. L. 404 ; 41 E. J. C. P. 221 ; 27 E. T. 
185 ; 36 .E P. 771, 11. f.. 

Avmilatioii : Refd. Birkiii r. Smith, [1909] 2 K. B 112. 


WZ. Add. Annotation : -YieiCL. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 
21 . 

332. Add. Annotations : — Mentd. Ouellette v. 
Canadian Pacific Ry., [1925] A. C. 669 . 
Gilbert GiUxjrt &BouKher (1927), 96 L. J. P 

. Auchteroni v. Midland Rank, [1928] 
2 K. R. 294; J'illing-Stevens Motors v. Kent 
County (Vmncil & Transport Minister (1928), 
139 E. T. 265 ; SUotis Intn ('o. v, (’urran, 
[1929] A. C. 169. 

347. Add. Annotation : — Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 557. 

358. Add. Annotation : —'RM. Rc Rarratt, Na- 
tional Provincial Rank r Rarratt, [1925] 
Ch. 550. 


Part IV. — Exercise of Equitable Jurisdiction by the 

High Court. 


475. Add. Annotation Mentd. Id(*nl Films r. 
Richards, [1927] 1 K. R. 37E 

482. Add. Annotation : — OcncraV \j^ Mentd. ^J'he City 
of Raroda (1926), 131 E. T. 576. 

484. Add. Annotation . -Mentd. Puriudl v. RcK-he, 
11927] 2 Ch. 142 

497a. - Variation of specialty by parol agree- 

ment.]- -Since by .hid. A<d-, 1873 (c. (»6), 
s. 25 (11), as re-enacted by Supn*UM‘ (Vuirt 
of Judicature ((/oiusolidation) Act-, 1925 (c. 19), 
H. 44, in f.h(» (!aso of a conflict l)ctw<‘tMi flu* 
rule's of law &; the i*u1(*h of equity f lic luli's 


(d (‘(juiiy ar(* t<> ium'vjuI, ii confrncl under si'iil 
ina-y i)c varied by a su])se(jiicnt parol agi<*«‘- 
ineiit. — R errt Rerrv, |lf)29| 2 K. R. 316; 
98 K.E K.R. 718; 111 E. KG ; 1.5 h. IE 
.521, I). (’. 

501. Add. Annotation: — Refd. Hym/in v. Hyman, 
Hughes V. Hughes (1928), 139 E. T. 116. 

504. Add. Annotation : — .l.s to (2) Refd. Re Wait*, 
[1927] 1 Ch. 606. 

506. Add. Annotation Rc Mason (1928), 
97 E. J. (’h. 321. 


Part VI. — Priority. 


509a. ,] — Anon. (H>7.5), 2 Cas. in <1i. 2us 

22 E. IE * 


511. Add. Annoiatkms : -Apld. Commonwealt.h 
Trust V. Akotey, f 1 926] A. C. 72. Refd. J ones 
V. Waring & Gillow, [1926] A. C 670. 


PART 111. SECT. 3, SUB-SECT. 1. 

so. U) matniani ncfLoti- — Dit 

puitd ((ilrgttfifniM raisnl hg ph’iulhius 
WkHhvr prvJitnimiru pmnU rnma.] 

1 ’ijf • iu«: brought an action atralne 

for an ac‘(!ount of moiicj'S reci‘iv(5 
by (loft., an order m as inatle in ohainbcr 
for an acc(»unt under the Rules of th 
Huprejiic C^t., J 000, Ord. 1 5, r. 1. ITio 
to thf‘ order beini? made j)leadingrs hai 
been deliverod, & in his defence defi 
made ctn*taln allef?ationH uhleh wei 
disputed by pltf. '.—Held : thes 
allopratioiiH did not raise prelbiilnar 
points to he decided before tiw^ takin 
of the accounts, but points which woiil 
arise upon t.ho takint? of tlie accoiiiiti: 

-Le Mehitrter r. (Jonnoic, [1927 
W. A. L. K. 66. -AUS. 


PART 111. SECT. 3, SUB-SECT. 8.— 
B. (a). 

■d. Maieriality of error — Parties 
in flduiciary relationship.] — The eta. 
will grrant pormlasion to rijopeu an 
account that has been settled for 
erroi's loss cousiderable than usual 


whore tho parties stand in a liduciary 
relationship. —R ahim v. Low (10‘Jl), 
1. L. R. 3 Ran. E— IND. 

PART 111. SECT. 3, SUB-SECT. 8.— 
B. (b). 

318 iv. .] — Where a sin^de 

fraudulent error is discovered in settloil 
accounts, the proper order for tho ct. 
to make is for the reopcninp: of the 
whole account. — Rahim v. IjOW (1024), 
T. L. II. 3 Ran. 1.— IND. 

PART III. SECT. 3, SUB-SECT. 8.--C. 

362 ii. For whac mist alee <i,] — 

Wiiei*e an error of import unee ha^ bcei' 
proved m an account staled, thougrh 
such error may not be important 
criouifh to justify the opening of the 
settled accounts, t.h(‘ et. should permit 
the accounts to lie surcharged & 
falsiiied generally. — Rahim v. liOW 
(1024), I. L. n. 3 Ran. 1.— IND. 

362 iii. Parties in fid u(Ti ary 

relationship.] — I'lie cts. will grant per- 
mission to surcharge & falsify an 
account that has been settled for 


errors less considerable than usuul 
whore the parties stand in a tiduciary 
riiiationship. — Rahim v. Low (J021), 
I. L. R. 3 Itari. 1.— IND. 

366 i. Overcharge — Acquiesced la.] — 
Whore an ovei’chargo has been jiaid l)v 
a pnnrir»al witli knowledge of the 
overcharge & without protest., lie 
cannot be permitted to qiKJstJon such 
pavmont after the accounts have he(*n 
settled.— Rahim v. Low (1024). 1. L. 1:. 

3 Ran. 1. — IND. 

PART IV. SECT. 2. 

si. In Ontario —DeproHtlton of right 
In present claim to Department of Croum 
Lands.] — Johnston v. STEAcn’, [10261 

4 D. L. R. 002 ; 50 O. L. K. 475.— CAN. 

PART VI. SECT. 2. SUB-SECT. 2.— A. 

614 i. Time alone insufficient to g-ive 
priority.] — A widow & administratrix 
had cari’ied on the Imsincss of deceased, 
& appointed her sou to act as manager, 
giving him ciieiiiies blank as to tho 
amount, i>c signed on behalf of the 
trading co. With this money the son 
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Part VII. — Notice. 


649a. .]-~The doctrine of constructive notice 

operates advei'sely to a person who neglects 
1.0 inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed. — Houghton 
& Co. V, Notitard, Lowe & Wills, [1927] 

1 K. B. 246 ; 96 L. J. K. B. 25 ; 136 L. T. 
140, 0. A. ; affd., [1928] A. 0. 1, H. L. 

Annotations: — Refd. NrwHholnic Bros. r. Load Transport 
k General Insce. ('o., J.td., [J9‘20J 2 K. B. Mentd. 
Kredlthank Cassol 0. m. b. H. v. Schenkers* [11)27] 1 K. B. 
826 ; Liffgctt (Liverpool) v. Barclays Bank (1927), 137 
L. T. 443. 

652. Add, Annotation -Mentd. Public Trustee v. 

Lancaster Duchy, [1927] 1 K. B. 516. 

659. Add. Annotations Apld. Greer v. Downs 
Supply Co., [1927] 2 K, B. 2S. Refd. News- 
holme Bros. V, Road Transport & General 
Insce. (V)., [1929] 2 K. B. 356. 

661a. .] — As a general rule the equitable 

doctrines of constructive notice are not to be 
extended to purely commercial transactions. 
— Greer v. Downs Supply Co., [1927] 2 
K. B. 28 ; 96 L. J. K. B. 534 ; 137 L. T. 174, 
C. A. 

686. Add. Annotation : — Generally, Refd. Man- 
chester A County Bank v. Monk (1929), 73 
Sol. ,lo. 465. 

687. Add. Annotation: — As to (1) Refd. Kredit- 
bank Cassel G.m.b. H. v. Schenkers, [1926] 

2 K. B. 450. 

699. Add, Annotation Held. Torbay Hotel r. 
Jenkins, [1927] 2 Ch. 225. 

719a. .] — Hall v. Smith (1808), 14 

Ves. 426 ; 33 E, R. 584. 

Annoiatiom : — Consd. Pope v. Garland (1811), 4 Y. & C. Ex. 
394 ; JJryHdale r. Mace (18^)4), 2 Sm. & G. 225 ; GroHVonor 

V. Gwm'U (1858), 28 L. J. Oh. 1 73 ,* PliJllips v. Miller (1875;, 
L. R. 10 C. P. 420. Refd. AdaniB v, Lambert (1838), 2 
Jur. 1078 ; Carroll v, Keayn, Keays v. (Jarroll (1873), 22 

W. Li. 243. 


727. Add. Annotation : — Apld. Melzak v. Lilienfeld, 
[1926] Ch. 480. 

735. Add. Annotation: — Mentd. Hardie & Lane 
V. Chiltern (1927), 96 L. J. K. B. 773. 

746. Add. Annotation: — ^Refd. Be Des Reaux k 
Setchfield^s Contract, [1926] Ch. 178. 

755a. Stock standing in joint names — Whether 
notice of trust.] -The fact that stock or 
share.s fire standing in the names of joint 
owners is not notice to persons buying, or 
lending money on the stock or sliares that the 
owners are trustees, nor does it put on such 
p<ir8oTiH the duty of inquiring whether the 
property is hold in trust. — Kaemena v. 
Central Bank of London, Ltd. (1888), 
4 T. L. R. 657. 

759. For “ (1836) ” read “ (1839).” 

760a. Notice of mortgage— After payment of pur- 
chase*money countermanded — Countermand 
withdrawn.] — An owner of a house mortgaged 
to lirst, second k third mtgees. He then sold 
it. subject to the lirst two incumbrances only, 
to a purcl laser who paid for it k took the 
assignment, but owing to misgivings he 
(jouritermanded payment of the cheque, k 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpey., he 
withdrew his countermand, & the cheque was 
paid i—IIeld : he was not a purchaser for 
value without notice.- -Tildesley v. Lodge 
(1857), 3 Sm. k G. 543 ; 30 L. T. 0. S. 29 ; 
3 Jur. N. S. 1000 ; 65 E. R. 772. 

760b. Notice of second mortgage — After first 
mortgage discharged & pmchase-money paid 
but before assignment of term.] — Meynell 
V. Garraway (1662), Nels. 63 ; 21 E. R. 790. 


Part VIII. — Equitable Assignments. 

770. Add, Annotations : — Distd. Kursell v. Timber | Consd. Re Wait, [1927] 1 Ch. 606. Refd. Re 

Operators k Contractors, [1927] 1 K. B. 298. | Smith, Franklin v. Smith, [1928] Ch. 10. 


purohaeod varlouB Becurities which he 
lodged with the bank to Bocure over- 
drafts for himHflf & for the oo. The 
next of kin Bought a doolaration that 
the Boouritios were assets of dooeased, 
& were hold by the bank in trust for 
them : — Held : the equitable estato of 
the bank took precedence over the 
o(inity of the next of km in Bplte of 
the latter*8 priority of time.— Scott 
r. Scott (1924), 68 I. L. T. 137.— IR. 


PART VII. SECT. 3, SUB-SECT. 1. 

648 i. Nature of doctrine.] — Hender- 
son V. Graves (1856), 2 E. & A. 9. — 

CAN. 

PART VII. SECT. 3, SUB-SECT. 2. 

669 i. Commercial transactions — 
Doctrine not appltcahle.] — Attention 
drawn to Greer v. Downs Supply Co., 
No. 661a, supra.— 11. v. McPherson 
& QciGLEV & Union Bank of Canada 


(Alta.), [1927] 4 D. L. R. 937 ; 3 
W. W. R. 416.— CAN. 


PART VII. SECT. 3, SUB-SECT. 6. 

730 iv. — — PoflflCflsion is In itself 
notice of the title under which such 
possesBlon is retained which any one 
dealing with the property («innot, 
without risk, ignore.— N ational Bank 
OF Auhtrat^hia, Ltd. v. Joseph, [1921] 
1 W. W. R. 379.— CAN. 
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Part IX. — Conversion and Reconversion. 


776a. — Money was to be laid out in | 

Jand, to be settled to the Inisband for lih^ ; 
remainder to raise portions for young children; 
the money was aftei'wards invested, by 
direction of the husband, in S.S. annuities ; 
afterwards by will he devised generally all Ids 
manors, etc. to certain uses ; the money in 
the funds must be laid out in land. — Hickman 
r. Bacon (1793), 1 Bjo. O. 333 ; 29 E. it. 
920, B. O. 

803. Add, Annotation : — Refd. Rc Carnarvon’s 
Chesterfield S. E., Rc Carnarvon’s Highclere 
S. E. (1920), 70 Sol. Jo. 977. 

807. Add, Annotation: — Refd. Re Calow, Calow 
V, Calow, [1928J Cli. 710. 

815a. Fines & Recoveries Act, 1833 (c. 74), 

S. 71.] — Testator, who died in 1875, speci- 
fically devised an undivided share in freeholds 
to his son P. for life with remainders which 
never took effect devised the residue of 
his real estate upon liiidtations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
Sales of Settled Estates Act, 1856 (c. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the side W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed Mith the consent 
of P. as the protector of the settlement. VV. 
died in the lifetime of P. having by his will 
devised his residuary real estate to ajiplt. & 
bequeathed his personal estate to rosps. At 
the death of P. in 1920 applt. i)etitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as residuary 
devisee of W. : — Held: the money retained 
the character of real estate inasmut!h as 
Pines & Recoveries Act, 1833, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as pei’sonal estate 
for the purpose of the form of a disentailing 
deed. — Re Dickson’s Settled Estates, 
[1921] 2 Ch. 108 ; 90 L. J. Ch. 453 ; 125 
L. T. 528 ; 65 Sol. Jo. 632. C. A. 

817a. Law of Property Act, 1925 (c. 20), 

Sched. I., Part IV.] — A testator, who died in 
1928, devised to ai>plt. all his freehold A 
cox^yhold property A gave all his leasehold 
property A personalty to trustees on certain 
trusts. Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father A to one-fourth jiart of 
c.ertain mines A minerals i—Hcld : as a result 
of Law of J’roperty Act, 1925 (c. 20), Sched. 1., 
Part IV., A sect. 35, the real jjroperty became 
subject to a trust for sale, with the result- 
that testator’s interest became, on the 
passing of the Act. personal property by 
reason of the conversion so effected. A, there- 
fore, passed under the gift of personal estate 
A not to the devisee. — Re Kemptiiorne, 
Charles v, Kempthorne (1929), 46 T. L. R. 
15, C. A. 


820a. — ^ — .] — Conversion out- A out of real into 
personal estate, in a will, only arises where 
a test ator, by a will duly executed to pass real 
estate, directs that t he produce of the real 
estate shall be treated at his death as if it 
had in all respee.ts the quality of personal 
estate. — ^W hyi^ali. x\ Kay (1833), 2 My. A K. 
765 ; 3 L. J. Ch. 94 ; 39 E. R. 1136. 

AnnoUitLon : — Mentd. Swift v . Nash (1837), C L. J. Cli. 3(»3. 

859. Add. Annotations : — Refd. 72c Con<[uest, Royal 
Exchange Assce. v. (’onqut;si, [1929J 2 Oh. 
353 ; Re Whitaker, Rooke v. Whitaker, [1929 1 
1 Oh. 662. Mentd. Re Gray, l^ublic Trustee 
V. Wodehouse (1926), 70 Sol. Jo. 1112 ; lie 
Robins, Holland i;. Gillam, [1928 | Oh. 721 . 

871. Add. A nnoiation : — Consd. Re White, Pit man 
V. Wliit(j (1929), 46 T. L. R. 30. 

914a. .J — (Vu.LiNGWouD V. Wallis 

(1727), 1 Eq. Oas. Ahr. 395 ; 21 E. R. 1128, 
L. O. 

915. Add. Annotations: — Refd. Ormond Invest- 
ment Oo. V. Betts, [1 927] 2 K. B. 320. Mentd. 
Ormond Investment Co. v. Betts, [1928] A. C. 
143. 

937a. Specific devise of land subject to con- 

tract for sale.] — Testator in 1925 devised all 
liis freehold property situate at D. to trust-tjes 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, A gave A bequeathed Ids residuary 
real A pei*sonal estate? to other persons. 
Testator possessed at the date of his will an 
undivided moiety in some thii'ty-seven acres 
of frt'ehold land at D., ten A a half acres of 
which he had, in 1921, contracted to sell, 
lie died in 1925, before the yjurchase had been 
completed, A owing to difficulties of title 
completion did not take place until Dec. 
1925 : — Held : the will having been made 
after the dat(i of the contract ft)r sale, A 
with full knowledge of that contract, indicated 
an intention, as shown by the reference to 
proceeds of sale, to pass whatever estate 
testator had in the property, tliough it was 
only part of his freehold land at D., to the 
specific devisees. — Re Calow, Calow v. 
Calow, [19281 Ch. 710; 97 L. J. Ch. 253; 
139 L. T. 235 ; 72 Sol. Jo. 437. 

956. Add. Annotation Apld. Re Calow, Calow r. 
Calow, [1928] Ch. 710. 

962. Add. Annotation Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 

964. Add. Annotation Apld. Re Calow, Calow v, 
Calow, [192SJ Ch. 710. 

970. Add. Citation : — 1 Coll. 80, n. 

992. Add. Annotation : — Refd. Rc Silva. Silva r. 
Silva, [1929J 2 Ch. 198. 

1006. Add. Annotation : — Consd. Rc Silva, Silva r. 
Silva, [1929J 2 Ch. 198. 

1007a. .J— In 1921, by an 

order of the Ch. Div. funds in ct. belonging 
to S., a person of unsound mind not so found, 
were invested in a freehold house as a 
residence for 8. The ord(‘r did not say 
whether the house was to b(‘ regardt^d as real 
or personal (istate. ’rh(‘ houst* was sold, 
pursuant U) an order o1 the master in lunacy, 
in 1927, A the procetAs of sale were invested 
in 3J per cent. Conversion Stock. S. died 
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in 1 928 a widower without issue : — Held : 
the freehold liouse becaine the real estate of 
8., & that the pro(;eeds of sale i*etaiiied tlu* 
character of I’eal estate, passed to the heir 
at law . — He Silva, Silva i\ Silva, [1929] 

2 Ch. 198 ; 98 L. J. Ch. 459 ; 141 L. T. 452. 

1008. Add. Annotation : — Folld. Re Silva, Silva v. 
Silva, [19291 2 Ch. 198. 

1034. Add. Annotation : — Apld. Re Price, [1928] 
Ch. 679. 

1037. Add. Annotation : — Consd. Re Jlurid, (Vuik- 
shaiik V. Willis, 11929J 2 (^h. 455. 

1040a. .] — A husband by his will, 

directinl the remainder of tin* produce of his 
real A personal estate to be i)laced out a.t 
int<‘rest, & the dividentls & imiduce therooJ 
t-o be i)aid to liis wife during her life : — Held : 
sh(‘ was entitled to liave all tlie property ol 
testator, including the revc^rsionary interest 
in the annuity, treated as converted at the 
time of t(*stato] ’s death.- Johnson v . Kouth 
(1857), 27 h. J. Ch. :i()5 ; 0 W. It. 0. 

A'nrntUi1}u}i : -Eefd. Jlnrriiij;ioii ((NmnteMH) r. Albert ou 
(18(M), 1 New Jtep. 2l)iL 

1049a. ' — .J -Tt*stat-or <levised lus real 

pei'sonal <‘state to trust<‘es, charging them not 
to sell, if t hey ccuild avoid it, the real property 
t-ill the t‘nd of nineteen years ; but if tlu^y 1 
shouhl sell part, to ap})ly tlie pioetieds to 
pay oil his mortgagi* debts, A to hold th<‘ 
rc^sidue till the end of the nineteen years, 
when the proceeds were to be x‘idd to his 
children. A., B. C. in certain shares. Uh(‘ 
tnistees declined to acce^d- the trust. All 
th(‘ eeMiiUi cjue trust then executed a d(*e<l 
t)f trust-, by wliieli they agn‘(‘d to divide* th<- 
lu’ojierty into two classes. (Jass 1 was to b<‘ 
fcHild iinmediat<*ly, to pay testator’s debts. 
(Jass 2 was to be held by the trustees named, 
in trust for tlu^ pinpos(‘s of the will, s(» far 
as not inconsistent with the trust deed, to 
jiay tin* lente accruing tt» the jiarties as entit led 
under the will, A with iiowcu* t-o a majority 
of t he t rustees to sell even within the nineteen | 
yeai-s, at- tin* end of which jieriod, htiwever, 
the })ropt'rty was t-o be sold absolutely\ A. 
the proce*eds divided as the will dii'ected. 
B. died belori* the (‘nd of the nineteen years : 
— Held: (I) under the trust deed there was 
a conversion out A- out ol class 1 from l-ht* 
<lat(* of that di*ed ; but that there was a con- 
Aersion of class 2 oidy at the end ol the 
nin<‘-teen yeais, or, if sold before that peiiod, 
then at the time of such sale ; A- the intei*- 
niediate rents ol the jiart remaining unsold 
went- t-o those entitled to the real estate ; 
(2) semblc ; undei' t-he will taken by itself, 
th(*re‘ was no conversion till the end of the 
nineteen yea-]‘s of that i)art of the l eal property 
whicli was then unsold, any conversion 
pOBsibh3 before that period being only for 
a ceitain hmil(‘d pui 7 )ose, that is, to pay 
debts of t (‘st.it or. — Fkkiiie v . Atherton 
(1852), 20 L. T. O. S. 170, H. L. 

1061a. Discretion to sell Immediately for 

limited purpose. j~ Ferrie v . Atherton, No. 
1049a, ante. 


1068a. .] — When property is given by will 

on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustees, 
interest should be calculated at the rate of 
2 jxT cent. — RowLLS v. Bebb, Re RowLLs, 
Walters v . Treasury Solicitor, [1900J 
2 Ch. 107 ; 69 L. J. Ch. 562 ; 82 L. T. 633 ; 
48 W. R. 562 ; 44 Sol. Jo. 448, C. A. 

Amwtalimis : ' Consd. lie Woods, Gabellini v. Woods, [1904] 
2 Cb. 4 ; He Baluir, Baker ??. rublic Trusl-ec*, [19241 2 Cb. 
271. Befd. He lIa.rffroav('H, HarpriJaves r. Harpn-eavi's 
(1902), 80 L. T. A'A ; He. Wliiteford, Inglis v. Whiteford, 
ri9():ij 1 Cb. 889 ; He Boeeb, Saint r. Boccli, 11920] 1 Ch. 
40. 

1268. Add. Annotation : — Refd. A.-G. for Alberta 
V. A.-G. for Canada, [1928] A. C. 475. 

1283a. Reconversion by foreclosure Effect of 
Conveyancing Act, 1911 (c 37), s. 9 — 
Intention to accept reconversion.] — Testator, 
who di(‘cl in 1861, d(‘vised his leal estate in 
strict- settlement & emi)()W(3r(*d the trustees, 
with the consent of the tenant lor life, to scJl 
t he sami* or any part- tluu'eof, ^ duected them 
with such consent to invest the luoceeds of 
sah*- in the puivliase of freehold land or in the 
jniblic tunds or on real securities to b<‘ 
i c‘spee-lively settled & held to & upon such 
uses A trusts corresponding as nearly as 
might- be with the uses <te trusts therein 
diviared concerning the land sold, with power 
J’oi- the trustees from time U> time with 
the like c;onsent to vary such investments. 
In the events wdach happened tJic* material 
limitations of ih(* will rtisulted as follows: 
To the use of E., T. A .1. suec(*ssjvely foj* life 
in t he oj'der named, with l emainder to the use 
pf E., T. A- J. as temant-s in common in tail 
geiiej'al, with cross-remaindtirs between tliem 
in tail gen(‘iaJ, with remainders over. In 
1867 jiart of the laud was sold tJ)e p]‘o(;i*edK 
invested in mtge. of freehold land. In 
1871 E. died leaving an only daughter. In 
1881 T. died a bachelor. In 1898 the sui- 
viving trustee foreclosed, &. in 1899, by a 
deed appointing a new trustee to which J. 
was party, the foreclosed land was con- 
veyed to the uses upon the trusts of the 
will as if the same had been thereby specifically 
devised. On the death of J. in 1916 without 
issue, liis executrix, who was also executrix 
of T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 37), s. 9, <& that she was entitled to two- 
thirds of the proceeds. The only daughter 
of E. claimed the foreclosed land as tenant 


PART IX. SECT. 2, SUB-SECT. 3.— A. 

925 iii. — — ^]M. liaving: 
fipecillcally devised certain land , eiil eicd 
lnt<* an ajrreement with the tenant- of 
portion of tlio land that. In the event 
of the Iribh Land Commission ad vane- 
Iuk: ii^500 Guaranteed Laud Stock to 


the tenant, the tenant would purchase, 
& he would soil, for that sum, & the 
agri*eemeiit provided that tho parties 
would execute the formal Ijond Ooni- 
mission agreement for sale on the terms 
of tho agreement. M. died, & his oxors. 
entered into a formal agreement with tho 
tenant lor sale at £500, & the sale was 


carried out : — Held : tho land stock 
passed under the residuary clause in 
the will as personalty as & from the 
date on which tho Laud Commission 
agreed to advance the purchase money. 
— Miley V. Cartv & Milbt, [1927] 
I. R. 641.~IR. 



VoL XX.— Equity. Cases 1283a— 1438a. 


in tail under the limitations of the will, E., 
T. & J. never having? disentailed ; — ITcId : 
(1) owing to the power to vary investments, 
tJie crucial time for determining the charactei* 
of each investment was the death of J., the 
surviving tenant for life, & that the mtges. 
having been then foreclosed the mere fore- 
closure operated as a reconvei*sion ot tJie 
pioperty into malty, &; that there was no 
e(j[uity on the part of any cestui que trust under 
11) will to have the personal character of tlie 
investment restored to it ; (2) by the d(ied 
of 1899, to which all the parties able to con- 
tj’ol the charactej* of the investment of th(‘ 
trust fund were parties, thti foj enclosed land 
A\'as duly adopted as real estate settled to 
th(‘ uses of the will ; (2) although Conveyanc- 
ing Act, 1911 (c. Jl7), s. 9 (5), may apply to 
land foreclosed Ixdore the coTiimenccment 
of th(i Act & remaining at the })assing of tin* 
Act in the condition determined by the for(‘- 
closure, it would be unreasonable^ tf> extend 
tJi<‘ retrospective oi)eration t)f the sec.tion i-o 
a case like the ja esent wluae pT‘<‘viously i h(‘ 
I'ommencement. of the A<*t the foreclosed laial 
Jiad b(M‘n delinitely a.c<*eiiled A st‘ttl(‘d as land 
A lights acquired therc'by ; (4) even if, by 
virtue of sub-sect. 5, Conveyaiiuing Act, 1911 
(c. il7), s. 9, was to Ixi deemed to apply to 
foreclosed lands as from the date of lore- 
closure, the terms of boih sub-sects. 3 1 

had in the present case betiii comidied with 
sulliciently to prevent tlie reconvea-sion of th<‘ 
laiifl into money under suh-s(‘cts 1 <fc 2 ; (5) 
Uio foreclosed land had hec^omc l<‘gally vest(‘d • 
in the daughter of E. in tail as tiio iieir in 


tail of E. — lie Eogg, Allison v. Paice, [1917], 
2 (^h. 289 ; 86 L. J. Ch. 536 ; 116 L. T. 714. 

Annotaiton (JciicroUu, Refd. Twopeny, Moiir(> v. 

Twopciiy KiO L. T. HIO. 

1316a. Contingent reversionary interest — In 
personalty.] — Testator, who was entitled 
in reversion expectant upon the determination 
of his wife’s interest contingently upon no 
issue of the marriage living to attain a vested 
intt'rest, t<o the proceeds of sale of certain 
real estate conveyed by him, upon liis 
marriage in 1880, to trustees upon trust for 
sale, (lied in 1886 in his wife’s lifetime, 
having devised the real est.ate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
limitations in strict settlement. There was 
no issue of the marriage. Th(i real estate 
was not sold in the lifetime of the wife, who 
acce])ted the Ixmefits under her husband’s 
will & died in 1921 : — Held : inasmuch as 
at. his death bistator’s interest was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no i)ostliumous 
cliild l)(*ing born who miglit attain a vested 
int<‘rest, r(‘ versionary because it W7is 
exjK'ctant upon his wif(;’s life interest, 
testator W’as not competent to effect a 
rec(jnvcrsion by his will, because he never 
became entitled to an absolute interest in 
the property before his death, the i)roperty 
passed im(l(‘r his will as personalty . — Be 
Stuiit, De Bunsen v, Uajidinge, [1922] 
1 Oh. 416 ; 91 J. Ch. 289 ; 126 L. T. 460 ; 
66 8oJ. Jo. 236. 

1410. Add. Annotation .'-—Consd. He Silva, Silva v. 
Silva, [1929] 2 Oh. 198. 


Part X. — Election. 


1424a. Legacy to heir-at-law — Will In- 

operative to pass real estate.] — C., by his 
will, gave all he should leave in the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
& as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
will, it descended to the heir-at-law ; — Held : 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate. — Farqu- 
iiARSON V. Colville (Lord) (1772), Korn. 
129, L. C. 


1428a. -.| - (iiAiNEit r. Cunvncuiam 

(1750), I Bli. 27, FI. ; I E. It. 10, L 
A nnotntion : Consd. Kci r. Wuuctiopo (181U), I lili. J. 

1438a. .1- 'Where by h(^r will a wib'. 

expres.sly refrained from exercising a x>Gwei’ 
of appointment, which she had, but abstained 
from extinguishing it ik, confin(‘.d the opera- 
tion of htir will to lier own property, & there 
was iiotliing in the husband’s will which 
either put th(i wib^ to her election or put her 
in the position of seeking at the same time to 
approbate to r(q>robate its provisions : — 
Held : sh(^ was in no way precluded from 
exercising her power of aiipointment by a 
subsequent will.- - Gray v. I'erpioti/ai. 


PART IX. SECT. 9, SUB-SECT. 2.- A. 

1284 i. Election by verson absolutely 
entitled .] — Although thoro may he a 
trust for convorslou, the benehclaileu 
may. If absolutely entitled, elect to 
take the property in its actual state. — 
CuAWFOiu) V. Lundy (187(>), 23 Gr. 
244.— CAN. 


PART IX. SECT. 9, SUB-SECT. 2.~ 
E. (c). 

1349 i. Elect Lun on hefuUfof infant- 
liy court.] — VVhei'e cirtuimstances make 
It liiglily udvaiitageouu for an infant 
devifcjee, an order wlH lie mode on his 
behalf granting election, to take 
property in it« actual state before its 


(MUi version dr facto where the 
directs conversion, - Itv <3ann (li 
34 VV. L. li. 290 ; 10 W. W. li. 147 ; 
2« Man. L. JL 28r).~-CAN. 


PART X. SECT. 2, SUB-SECT. 1. - 
B. (e). 

80 . Ifuvitu- of r. state left to midow by 
I rill for life- W uloiv's proyrriy left ajtcr 
her death to son by eodieil —lueoutr 
reel iced by traitor Itll trill cC* codicil 
'prored - -Liability oj a idotr on tlcetaai 
against will.] Testator l»v Ills will l(‘fl. 
the ineoino of his estate to his wife for 
life, & direet/od that after lier death It 
should be disposed of as sot out In a 
codicil, not to he opened mitil after 
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hf*r (loath. J’ly the coriieil he dispoHed 
of all lus estate among his children, 
giving to two of them, after the death 
of Ids wife, a cc^rtain ])rn(K*rt\ , vvhic*h in 
reality belonged t,o Jici-. ills \miIow. 
without proving t he will, lusimved all 
the income of t-lu* e.stale tor live >ears, 
after the ItipniJ of which the will ik. 
codicil were jiroved She thisi elected 
against the will Itdd. her eleijtion 
related hai k to, she was liahlo to 
Jieeonnt troni, tht‘ diih* of testator*s 
deatii ; I>n1 , -'ll** wn.s not called upon 

to elect until this jietion was hrought, 
she should not hr charged with Interest. 
Ill the ineantiine. -Davih v. Davih 
(1^80), 27 O. II. G32. — CAN. 



Cases 1438a — 1873. English and Empire Digest Supplement. 


Trustek Co., [1928] A. C. 391 ; 97 L. J. 
r. C. 85 ; 139 L. T. 409 ; 44 T. L. U. 654, 

P. C. 

1439. Add, Annotation : — Mentd. lie Field, Sander- 
son V, Young, [1925] Ch. 036. 

1552a. Provision for forfeiture in case of dispute — 
Election.] — Ur Wiiitwell, Senior?;. Wilson, 
[1890] W. N. 171. 

AmwUitum : Refd. Haines r. Fobt.er, flOOlJ 1 Ch. Sfil. 

1578a. .] — Where successive irrevocable 

appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
a})pears to be the intention of the donee of 
the power, A- the person in whose favour the 
ap])ointrru‘nts are made will be comj)elled 
to elect between them. — England v, IjAVERS 
(1866), L. H, 3 Eq. 63 ; 15 W. R. 51. 

Expld. J^e Tancrod’s Scttlmt., Soinorvlllc v. 
Tanned, Re Church v, 'I’ancred, 11903] 1 Ch. 715. 

Reid. Rr Eardlcy’H Will, Siiiujon v. Frocmantlo, 11920] 
1 Ch. 397. 

1580a. Appointment to object within extent of 
power — No object In fact in existence — No 
election.] — Rulwer r. Hoare (1825), 3 

L. J. O. S. Ch. 227. 

1581a. Invalid delegation of power — Gifts conferred 
on persons entitled under appointment 
exercised under delegated power — No election.] 

—lie Stevens (1912), 134 L. T. Jo. 83. 


1582. Add, Annotation} : — Mentd. He Villar, Public 
Trustee v. Villar, [1929 | 1 Ch. 243. 

1619a. Marriage settlement — Husband not 

entitled to elect against interests of other 
parties to marriage settlement.] — Croker v. 
Martin (1827), 1 Bli. N. S. 573 ; 1 Dow. & Cl. 
15 ; 4 E. R. 987, H. L. 

— . ; — Consd. Aiistcy v, Nowman (1870), 39 L. J. Ch. 

»769. 

1637a. .] — Testator having directed 

his exors. to sell what/ever real estates he 
might die possessed of, & having given 
benefits to liis heir-at-law, afterwards ac- 
quired other lands : — Held : the heir was not 
bound to elect. — Back v, Kett (1822), Jac. 
534 ; 37 E. R. 952. 

Annotations: — Consd. Churchman v. Ire]and (1831), 1 Russ. 

& M. 250. Refd. Schroder v. Schroder (1864), 3 Eq. Rep. 

97 ; Harice v. Truwhitl (18C2), 2 John. & H. 216. 

1643a. Bequest of debt to mortgagor — Devise of 
reversion in property mortgaged.] — Testator 
having a debt secured on lands, gives th(' 
rntge. inoriey to the mtgor., & desires tliat he 
will give a revei-sionary interest therein to a 
third p(‘rson. The mtgor. selling the estate 
shall bi'ing the mtge. money into ct., for the 
use of the devisee, subjtHit to th(i life estate. — 
J.EW18 V. King (1789), 2 Bro. C. C. 600 ; 29 
E. R. 330, L. C, 

luiototion Consd. Whittaker r. Whittaker (1792), 4 liro. 

C. C. 31. 


Part XI. — Satisfaction and Ademption. 


1753. Add. Annotation : — FoUd. Rc Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 091. 
1769. Add. Annotation : — As to {\) Apld. Rr Ifiims, 
Ihiblie Trustee Ingle, 1 1929 | 1 Ch. (»77. 

1772a. .| — Walpolep. Conway (Lokt)) (17 JO), 

Barn. (Mi. 153 ; 27 E. R. 593, L. C. 

Ainatiatioas : -Distd. 'I’oIhou v. C^oUins (1799), 1 Vch. 4H3 
Apld. Doui?las r. AVillcs (1819), 7 Hnrc, 318, Refd. 

Ivirklium i Smitl* (1719), 1 Vi's. Sen. 25H. Mentd. 


Cuuujni?h.iiTi ?'. Moody (1748), J Vcs. Seu. 171; I)iu‘ d. 
Wilhs r. Martin (1799), 4 Term Rep. 39 ; Doc d. Tauuer 
r. Dor\ell (J79I), 5 Term Re]). 518 ; Smith v. Camelford, 
liord (1 79,')), 2 Yes. 698 , J’liipps r. Ackern (1812), 9 Cl. ic 
Em. 583. 

1840. Add. Annotation : Distd. Jir Binns, Thjb]i(; 
Trust<*e r. Ingl(*, [19291 I ('h. 677. 

1873. Add. Annotation Apld. Rc Ware, Rc 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 


PART X. SECT. 3, SUB-SECT. 9. 

sp. IV via w takina different interests 

luuler will.]- Under H.’s will ins widow 
took absoluRdy thirty -four acres 
devised to her worth 51,000; she also 
took foi life his house & lot garden 
worth about $1,500, but subject to a 
son’s A' a daughter's right “ to have a 
home ” thei’c “ us hing as they are 
single.” ’J’ho sou took absolutely the 
re.st of te.sLator’8> land nortli about 
83,500, & at the widow’s death took 
*‘ the house A lot & garden ” also : — 
Held • the widow was not put to her 
eleetioii. — Re Si'XMMrm (1925), 57 

O. L. R 283 —CAN. 

sq. Gift oflegacu tl* maintenance to son 

Gift of mortijaut' debt to inortgauor — 

Mortnaue debt iwcviovslu assioned to son. ] 
- lloHUonoiTOH r. St. Andukw’n 
(’ iirneii. Tine Thustkkh of (1917), 55 
S. C. R. 360 ; 38 D. J.. H. 119. - CAN. 

PART X. SECT. 7, SUB-SECT. 2. 

1691 ii. .]— P. in Feb. 1921. 

conveyed certain lands to a trust eo., 
A by n declaration of trust of even date, 
aceeiited by the trust (U)., declared 
certain trusts upon which the lands 
wore to he held. Ik’s wife was to have) 
a life interest in three of the pareids 
conveyed, A certain other benelits, 
A at. her death the property was to be 
ilistrlbuted among P.’s children ; this 
life interest was to bo in lieu of dower 
in all P.’s lands. On Feb. 21, 1921, 

P. , by letter, requested the trust co. 


to sign a declaration of trust to the 
c licet t.hat it ludd one of the parcels 
of laud conveyed to it, in wlucdi the 
wife was given a life interest, in trust., 
for payment to an investment sorieti 
of $7,500 ” which pays off the loan on 
stock for that, amount, held by my wife,” 
A this the trust eo. did. Ry Ik's will, 
made on tlie dato of the execution of the 
( oiiveyance A declaration, he appomted 
tlie trust. 1 * 0 . his ex or. A trustee. The 
wife took nothing under the will. P. 
died In July, 1921. In Jan. 1923. 
the trust co. made a mtge. in favour of 
an assurance eo. upon three of the 
properties m which the widow^ edaimod 
a. life estate, to seeiire rejiavnitMit. of 
a ]arg(* siiiii of money w'hitdi was 
advaiKied to the trust c*e. A whiidi thi‘ 
trust CO. applied in paying off loans 
made to P. In an action by the widow 
against the assurance co. for a declara- 
tion as to her rights under th(* trust, 
lieed A declaration A for other relief ' 
Held : pltf. having taken A eontinued 
ill ])oss«*sKion of the proi»ertios in whhdi 
she claltiied to have u life interest, had 
elected to take t.ho benoflt« given to 
her by the trust deed A declaration, A 
was, therefore, tenant for life of the 
thi*ee properties referred to. — P i kdori 
V. Northeun Lr'E Ass’ce Co. of 
Canada, 11928] 4 D. L. R. 679; 63 
O. L. R. 12.— CAN. 

PART XI. SECT. 1. 

1743 i. Satisfaction defined.] — Satis- 


faction is the donation of n thing, wdtli 
the mtcTition, cither expressed or 
lmi)lied, that it ih to be taken, either 
w holly or in jiart, in extinguishment of 
some prior claim of tht) donee. The 
doctrine has no application to c.aH(*s 
w'hcre the prior portion has actually 
been transferrod or paid. 

(.ine whose life wti-s insured assigned 
to his son a portion of tlie insurance 
moneys $1,000, in consideration of an 
undertaking by the son to advance 
from time to time moneys necessary to 
pay parts of the premiums. Siibse- 
qneiitly the insured made his will by 
w'hich ho gavei to his son $1,000 ” out 
of t he money payable at iny death out 
of my life insurance policy ” : — Held- : 
the $1,000 given by the will could not 
be regarded as a satisfaction of the 
$1,000 assigned to the son . — Re Marks 
(1921), 64 D. L. R. 516 ; 50 O. L. K. 
473. —CAN. 


PART XI. SECT. 3. SUB-SECT. 2. - 
A. (a). 

sr. Bif jjayments to legatee -In 
tl stator* s lifetnne.] — Held: a sum of 
money paid by testator to persons to 
whom he had bequeathed one-half 
of his effects, was an anticipated pay- 
ment of their provision, A not a 
donation. — B uchanan v. Crawford 
(Mollison) (1824)» 2 Sh. Sc. App. 445. 
— SCOT. 



VoL XX. — Equity. Cases 1873a — 2266. 


1873a .] — There is no such obligation, 

according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father ; &, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement ; in 
such a case the intention to advance is a 
question of evidence.- -Ben NF/r v. Bennkt 
(1879), 10 Ch. D. 474 ; 40 L. T. 378 ; 27 
W. R. 673. 

An7iotalicm, Refd. lie Orme, Evuiib v. Maxwell (1883). 

50 L. T. 51. 

1873b. .] — (1) No presumi)tion arises in 

cases of dispositions in favour of children by 
a mother unless she lias placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, &. subsequently on the daughter’s 
marriage covenanted in her daughter’s mai*- 
riage settlement to i>ay a similar amount to 
the trustees thereof, later by codicil 
J'ecited the appointment of a cei*tain sum by 
the will : — Held : the provision in the 
marriage settlement was by way t)f satis- 
faction or ademption of the powers made by 
the will, & the codicil was not inconsistent 
with such a view. — Rc Ware, Re Rouse, 
Ware v. Bouse (1920), 70 Sol. Jo. 091. 

1878. Add. A7i7wf(dUm : — ^.16* to (3) Refd. Re Hjims, 
Public 4Vust(*e v. Ingh;, [1929J I (']). 077. 

1918a. .] — If a father devises to a daughter a 

portion equal or greater than what sh(‘ is 
entitled to out of his land by settlenjcnt, 
that is a satisfaction, but the da ughter may 
have her election. — Bridges v. IIaeks (1729), 
Mos. 108 ; 25 E. B. 298, L. C. 

1920a, — -.]— Bridges v. Hades, No. 1918a, 
ante. 

2006a. ,]— Tht‘ jirincijile dcducible from tin* 

dictum of the C’t. of Ai)])cal pressed in Rc 
ScotU Langlon v. >sVo//, i^o. 1810, at pag(‘ 9, 
namely tliat, in the dist ribution of a testator’s 
(‘sta.t(; amongst his children cV: th(‘ childrim 
of deceased children, child fen claiming to take 
by substitution the share of their deceased 
parent must bring intu account an advance- 
ment made by tesiat .or, in his lifetiiiui to tlndr 
parent, is not applicable to the case of a 
parent’s indebtedness to 'testator ; so that, 


where a testator gave his residuary estate in 
trust- for his children living at the period of 
distribution 6^ the children of any child then 
dead, grandchildren are not liable, upon 
clain dug their deceased parents’ share, to 
bring into atjcount a debt owing by the parent 
to tt^stator’s estate . — Rc Binns, Public 
Trustee v. Ingle, [1929] 1 Oh. 077 ; 98 
J.. J. Oh. 307 ; 141 L. T. 91. 

2012, Add. Annotation : — Mentd. Chaney v. 
Maclow (1928), 97 L. J. Ch. 315. 

2030a. .] — Rc Ware, Re Bouse, Ware v . 

Rouse, No. 1873b, ante. 

2046a. Although interest unpaid at date of 

death.] — A person, who borrowed iilOO 
carrying intertist- at 5 jier cent, per annuirtt 
by his will left a legacy of 1^100 free of duty 
to his creditor. Th(^ will did not contain 
any divcndion to jjay debts. At the dat(‘ of 
tlie debl-or’s death there was mturest due A 
unpaid jn respect of the debt, ^’’lie exors. of 
tlie deceased paid tlK‘ creditor the amount 
of the ](‘gacy iSc, interest on llu* debt, uj) to the 
dale of payment. The crc*ditor then sued foi* 
lh(‘ amount of the dcht : -Held : the rule, 
1 hat a J(‘gacy to a. ei editor of an amount equal 
to or gr(“aU‘r than the dedt owed by the 
testa.t-oi* to thi‘ cri‘ditor (.)])<‘i*ated as a satis- 
faction of the debt, a])plied notwithstanding 
tliat there* was iiit eu’est duci A unj)aid in respect 
of the debt at the date of t(*stator’s death. — 
PlTZGERALD V. NATIONAL BaNK, LTD., [1929J 

1 K. B. 391 ; 98 L. 3. K. B. 382 ; 140 L. T. 
100 . 

2047a. — Bequest antecedent to debt, i — R oberts 
V. Rennet (1090), 2 Vei n. 130 ; 23 E. R. 095. 

Annolntum : —Refd. Nerlticoic Nortlusoto (17(I*J), Callch 
287, tJ. L. 

2057a. — Although Interest unpaid at date of 
death.] Eitz(jkrali) r. National Bank, 
IjTD., No. 2010a, aide. 

2075a. .] — Re Siiafto, Eawcett v. Shafto 

(1903), 48 kSoI. Jo. 08, C. A. 

2101. Add. Annotation : — Mentd. Be Pennington 
& Owen, [1925] Ch. 825. 

2102a. .] -lJf>HBS V. Taite (1738), West 

Icmp. Hard. 582 ; 25 E. It. 1090, R. C. 

t Htiofat ton .'--Oonsd. Walluc(‘ v. iNunfrcl (1805), II Ves. 

2138. Add. Citation : -li Bro. C. O. 242. 

2188a. - -.] —Kemp (Rady) v. Kemp (1671), 

2 Jiep. Ch. 63 ; 21 E. R. 017. 


Part XII. — Performance. 

2266. Add. Annotation : — Mentd. /2c Grove-Crady, Plowden c. Rawremee, [1929] 1 Ch. .^>,17. 


PART XI.— SECT. 3, SUB-SECT. 3. — 
C. 

1902 i. Iti respect of realty.] — Doo. d 
Shokk V. SAQM)F.Rri (184 2), 2 Kerr, 18 

— CAN. 


PART XI. SECT. 4, SUB-SECT. 3. ~B. 

2069 i. Addtttnn to arminly.]— CAyJAi 

V. Cole (1838), 5 O. S. 741. -CAN. 
PART XII. SECT. 3, SUB-SECT. 2. 

sk. Failure to pay eotilrihuftoiib— 


Joint vent art Whetlnr ahaudonment.] 

DADSON V. (iKKST \ GKKST, ( 1028 ] 

] D. L. H. 170; (10281 1 W. W. R. 
280; 22 8uhk. L. R 253. — CAN. 



Cases 3367a— 2554. English and Empire Digest Supplement. 


Part XIV. — Merger of 

2367a. .] — Norfolk v. Gifford (1690), 

2 Vern. 208 ; 23 B. R. 735. 

2373a. AVhere under a marriage seille- 

meni the ti‘usts of tlie wife’s property 
for llie wife for h(ir lifti iVt after her deatJi 
for tiie Imsband for liis life, witli a common 
foim ijrotected life intercist proviso in resi)eet 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with a gift over 
in d('fault of issue, which event happened, as 
the wife should by d(‘ed or will apj)oint with | 
an ultimate trusts for n(*xt of kin, & the wife 
died & her will op(‘rated as an exc'rcisci of the 
])ower of a])i)ointment in tlui husband's 


Estates and Charges. 

favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of his interests: — Held: 
there had been no merger of the husband’s 
life estate in the reversion, because the two 
estates were not coterminous, an estate 
might come into oxist(uice on an alienatiiiii 
of his life estate in favour of possible childi’cn 
on a re-marriage . — Jir (Chance’s Settlement 
Trusts, Chance r. Billing (1918), 62 Sol. Jo. 
349. 

2395. Add. Aimoiaihin : — As io (2) Distd. lie Silva, 
Silva V. Silva, Ll^OI 2 C^h. 198. 


Part XV. — Subrogation. 

2424. Add. A }ni()t(d ion : — Refd. l*uge v» Scottish Insce. ( orpn. (192J)), il8 L. J. K. B. 


Part XVIII. — Equitable Defences 


2481. Add. A7inoiatio7i : — Mentd. Salvescn (or von 
Lorang) v. Austrian l^roi)erty Administrator, 
11927JA. C. 041. 

2483. Add. Annoiaiion : — Apld. K. r. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 475. 

2489a. .] — WiiALi-EY r. Wjiallev (1860), 2 

De G. P. J. 310 ; 15 E. II. 041, L. JJ. 

2490. Citations : — For “ 3 Bro. C. C. 640 ” read 
** 3 Bro. C. C. 039, n.” 

Add, Annotation : — As to (2) Consd. Weld v. 
Petre (1928), 97 L. J. (^h. 399. 

2497. Add. Armotation : — As to {I ) Refd. Weld v. 

Petre (1928), 97 L. J. Ch. 399. 

2512. Add, Annotations: — As to (4) Consd. Weld 


V. Petre (1928), 97 L. J. Oh. 399. Refd. 
Anchor Trust Go. v, Bell, [1920J Oh. 805. 
2513. CilaUo 7 is -For “ L. II. 5 C. P. 221 ” read 
“ L. II. 5 P. C. 221.” 

Add. Annotations :-~As io (2) Apld. Wild v. 
Petre (1928), 97 L. J. Oh. 399. Refd. Anchor 
Trust Oo. V. Bell, [1920] Oh. 805. 

2527. Add. Annotation Refd. Jones v. Waring & 
Gillow, [1920J A. 0. 070. 

I 2541. Add. Annotation Mentd. The St. George, 
[1920] P. 217. 

2552. Add. Annoiaiion : -Refd. Douglass v. Eloyds 
Bank, Ltd. (1929), 31 (V.m. Cas. 203. 

2554, Add. Annotation : Refd. Douglassv. JJoyds 
Bank, Ltd. (1929), 34 Com. (^is. 203. 


PART XIII. SECT. 3. 

sv. General ruk.]-“lu oi*dcr to 
marshal, not only juust there be two 
creditors of the samo yierson, hut 
of them must have two funds belongiTU? 
to the same person to which he can 
resort.— Koval Bank of Canada v, 
IsUfiN, 11921] 2 W. W. K. 929.— CAN. 

PART XV. 

2424 i. DefinitLoii.] — As a general 
rule the doctrine of subrogation does 
not apply in favour of a party who has 
not paid nioiu'v or given something in 
satisfaction or extinguislmient of a 
security, (daim, or demand, or partly 
so, or who has nol paid something by 
way of getting in a seemity, or the like. 
— -COURSOLLBS V. Fookbh (1889), 16 
O. R. 691.— CAN, 

PART XVI. SECT. 1, SUB-SECT. 2.— A. 

2428 i. What is a penaliu — Goods 
delivered under hire-purchase agreement 
— Right to seize goods ou failure to pag 
instalment.] — A hire-purchnse agree- 
ment relating to a motor truck ])ro\ ided 
for payment in nine nionthl.\ instal- 
ment>s. The Jiirer eouhl boeouie tiu' 
owner of the truck on payment m full 


of tlie instalmeiit-s it a rupee extra. 
On failure on i>art of the hirer to pay 
any instalment as it became duis the 
owner was entitled to seize the truck 

credit its value os against the omoimt 
due, but subject to a condition that the 
owner in no case would credit the hirer 
with more than the amoimt still dm* 
on the contract : — Held : the clause 
of the agreement which enabled the 
owner to seize the truck, & keep it 
without making any payment to the 
hirer even though the value of the 
truck may bo very greatly in excess 
of the amount <luo imder the agree- 
ment, was a stiimlatlon ]>y way of 
penalty wliieh the ct. can relieve 
n gainst under Contract Act, s. 74. — 
Maung Ba Oh V. Motor HouriK Go. 
(1929), I. L. K, 7 Ran. 431.— IND. 

PART XVI. SECT. 1, SUB-SECT. 2.— C. 

sw. Discount for prompt payment .] — 
Hidd : a penalty, & relief gi’onted. — 
CoLGROVB V. Gundy (1914), 28 W. L. R. 
731 : 17 D. L. R. 45.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2.— D. 

1 i. .] — In the case of a 

sale when the conditions are that the 


purchaser shall forfeit the money 
which ho has paid if he makes default 
m any future payment, the ct. will 
relUwe the purchaser from forfeiture 
where the non-payment has been the 
result of the deliberate misi-cpreseula- 
tiouB of the vendor, in order to expose 
the purchaser to forfeiture. — Re Htan- 
LBY & Bunting, [1924] 3 D. L. R. 
699 ; 5 C. B. R. 18.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 3. 

sz. Penalty being reservaiion orUy of 
e-xisitng legal right— Relief not granted. \ 
— Boland v. MoCarroll (1876). 38 
U. C. R. 487.— CAN. 


ART XVIIl. SECT. 4, SUB-SECT. 4.— 
B. 

2579 i. Rescission on ground, of 
.aud .] — Where deft, raises a defence 
f fraud & misrepresentation, the ct. 
dll not grant him relief if he has been 
uilty of laches. On discovering the 
raud or misrepresentation it is the 
uty of deft, to repudiate the trans- 
otion Immediately.— Mkiklkjohn v. 
lUGO. [19241 1 D. L. R. 272.— CAN. 
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Part XIX. — Ne exeat regno. 


2637a. .]— A.-(t. v. Mucklow (1815), 1 

Pi-ice, 289 ; 145 E. K. 1405. 

2667a. Not residuary legatee.] — A residuary l(*galt*e 


Part XX.— Quia 

2702a. Nature of action.] — A quia timet action, is 
a proceeding by which the ct. is enabled to pre- 
vent its jurisdiction from being stultified. — 
Re Anderson-Berry, Harris v. Griffith, 
[1928] Ch. 290 ; 97 L. J. Oh. Ill , 138 L. T. 
354, C. A. 

2703. Add. Annoiaiion : — Refd. Re Anderson- 
Berry, narris v. Oriflith, [1928] <lli. 290. | 

2705. Add, Annotation : — Consd. Graigola Mcrili>T 
C/O. V, Swansea Oori)n., (1928] Cii. 235. 

2705a. Threatened injury to property by water- 
works.] — It is ox)en to the owners c»f i)ro- 
perty threatened with injury by authorised 


cannot' have a writ of nc twcai rcqno a.gaiiist 
a debtoj* of tt'stator, on the ground that 
colludt's witii tlu' exoi*. — (H ravpis v, Griffith 
(1820), 1 Jac. A W. (>i(i ; 37 E. U. 514, L. 0. 


Timet Actions. 

waterworks tf» biing a qiila timet action to 
resti*ain the undertakers fi*om doing an act 
which threatens to injure such propert»y. — 
Graigola Miorthyr Co., Ltd. v, Swansea 
(^ORPN., [1028] CJi. 31; 07 L. J. Ch. 129; 
43 T. L. n. ()()0 ; 71 Sol. .To. fiSl ; affd. on 
aiiotlier ])oint, 11028) (3i. 235, C. \ ; [1020] 

A. C. 311, II. ij. 

2112, Add. Annotation : — Consd. Re Andcrson- 
Berry, Harris v. Grillith, [1928] (fii. 200. 

2713. Add. Annohttiom :~Retd, Re Harrington 
Motor Co., Ke p. Chaplin, [1028] Oh. 10^- * 
Hood’s Trnstei's v. Southern Union General 
Insce. Co. of Australasia, [1028J Ch. 793. 
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ESTATE AND OTHER DEATH DUTIES. 
Part I. — In General. 

1. Add. AnnoMion .-—As io (2) Refd. A.-G. v. Bt-lilios, [1028] 1 K. B. 708. 


Part II. — Estate Duty 


22a. Testator bequeathed “ B. 

Bouse contents ” the stables held there- 
with, the leases of which would ex])ire in 
1905, to trustees upon trust to allow C. to 
have the use & enjoyment thereof for libs 
& after her death ujion the like trust for the 
benefit of L. for life. Testator directed “ the 
rent, outgoings, rates taxes for the time 
being jiayable in respect of the messuage & 
premises, & keeping siime & the contents 
thereof insured against fire & burglary & in 
a proTicr state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.” C. having died, 
was succeeded as tenant for life by L. : - 
Held: (1) on the death of C., the x>n)perty 
which passed was the right to enjoy the 
b(*nefit of the annual sum. & the case fell 
within 1894 Act, s. 1 ; (2) the principal value I 
of the pi’operty should be ascertaimul under 
sect. 7 (5) (8), the special facts of the case 
bt‘ing taken into considerath^n by tlie coiiirs. ; 

(2) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance be borne by residue, which should 
be recou})ed by a policy on the life of L. to 
be vested in the trustees whi(;h at her death 
would yiroducc a sum equal to the duty, & 
the interest on tlie duty & the polit;y premiums 
should be retained & paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 39. 


— Re Cassel, Publics Trustee v. Mount- 
batten, [1927] 2 Ch. 275 ; 96 L. J. Ch. 483 ; 
137 L. T. 785 ; 43 T. L. K. 743 ; 71 Sol. Jo. 
804. 

AvnoUttion : -Consd. 7iV Northcliffe, Arnholz v. HucIkoii, 
IliCiU] 1 Ch. :{27. 

27. Add. Annotations: — As to {!) Apld.I^ Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
275. Refd. Parr v. A.-G., [1926] A. C. 239. 
As to (5) Consd. Parr v. A.-G., [1926] A. C. 
239. (ieneraUif. Refd. He N'orthcliffe, Arnholz 
V. Hudson, [1929] 1 Ch. 327. 

33a. Death gratuity payable to representatives of 
teacher.] -Estate duty is payable on a death 
gratuity grant;ed undei* Teachers (Super- 
'annuation) Act, 1925 (c. 59), s. 5 (1), by the 
Board of Education to the personal repre- 
sentatives of a deceased intestate teachei* as 
property passing on the death of the teacher, 
sucli gratuity being })roi>erty of which the 
deceased was at the time of her death com- 
petent to dispose within Finance Act, 1894 
(c. 30), SB. 2 (1) (a), 22 (2) (a) as deceased 
liad an authority (enabling her to appoint 
or dispose of the grat uity as she thought fit, 
whether (*xercised by instrument, inter vivos, 
or by wdll, or by both. — A.-G. v. QuiXEKY 
(1 929), 98 L. J. K. B. 652 ; 141 L. T, 288 ; 93 
.r. P. 227 ; 45 T. E. B-. 455 ; 27 L. G. R. 693, 
C. A. 

Add. Citation : — 132 L. T. 704. 


PART II. SECT. 3, SUB-SECT. 1.- A. 

sa. hivenve — tC* interest tv livensed 
premises ] The IntercHt of a doocused 

lersoii 111 llio ImhiiicRS carried ou in 
icciised pivniiHi^s leased from him it 
in the license 1 hereof is “ pro]ierty ” 
withDi Death Duties Act, lilOh, s, 5, 
on llie value of which ins estati* is 
liable for i>ayment of estate dutv over 
& above the amount of the valuation 
made under Valuation of Lund Act, 
1908. — lie Gilmkk, PcuLir Tuuhtek 
V. Stamp Duties Comu., [19291 
N. Z. L. K. Ol.—N.Z. 

sb. Provincial hovAs vj-empt from 

succession duty. 1 — Alberta provlueial 
houds, exempt from hucijossIou duty, 
niUBt be Included in the net. valium of au 
estate In order to arrive at tlio per- 
centagre of duty payable hv any 
beneflclary, but sueb inclusion does not 
make the amount of thi' liomis subject 
to suceoHsion duty. - - lie Estate, 

11928] 3 D. L. li. 10(> ; [1928] 2 AV. W. 
IL 65 ; 23 Alta. L. K. 521. —CAN. 

PART II. SECT. 3, SUB-SECT. 2. 

D. (b). 

so. Gift made within three years before 
dioth — Money spent on improving house 
— Whether gift to unfe.] — A husband it 
wife, with their children, lived together 
in a house which belonged to the wife ; 
each enjoyed a separate income. The 
husband paid to a builder with whom 


lie had made contracts about £2,000 
for improvements ifc repau-s tt) llui 
house. A few months later ho died at 
the age of fifty -three. It was found 
that th(' ti'ansaetion was not entered 
into witli intent to dimmish the value 
of thtj hiisliaiid’s estuU), hut that the 
object was simply to imjiroA’^e the 
family homo in accordance with their 
means & station in life ; & that- there 
was no reason to bedievo that- the 
husband would not enjoy the normal 
Bjian of life, or that he would necessailly 
predecease his wife : — Held : the i)ay- 
ments did not constitute a gift to the 
wife of the deceased within Death 
Duties Act, 1921, of New Zealand, 
SH. 38, 39, so as to be deemed to be 
jiart of the husliand’s estati' for the 
piu’posos of tliat Act. — Finch v. 
Stamp Duties Comr., [1929] A. C. 
4 27.— N.Z. 


PART II. SECT. 3, SUB-SECT. 2.— E- 

sd. JUiservation of life inter esi to settlor 
—On surviving vnfe.] — By a marriage 
settlement made in 1876, £30,000 was 
settled uptm trust- to pay the income 
to the settlor’s wife for life, after her 
death to the settlor for life, & after 
the death of the survivor upon trust 
for the (’hildren or remoter Issue as they 
should by deed jointly appoint, or 
in the absence of a Joint appointment 


as the survivor should by ^vill or deed 
ajjpomt, & III default of appointment 
for the children as therein provided. 
The settlorjdied in 1925, without having 
(‘xerciscjd the joint pow'er of appoint- 
uumt, leaving his wife & children him 
siu'vivlng. I'or the pni'pose of death 
duty mider the Stamp Duties Act, 
1920-1924, of N. S. W. i—IIeld: as 
the settlement contained a trust to 
take effect “ after the death ” of the 
deceased settlor & in reference thereto, 
his jiropcrty w’as to be “ deemed to 
iuelude ” the property sulijeot to the 
trust, without deducting the value of 
his widow’s life interest therein. — 
Kabett V. Stamp Duties Comb., [1929] 
A. C. 444.— AUS. 

86. Jointly with wife.] — In 1890 

a husband settled property in N. S. W., 
directing that the income therefrom 
should be paid to his wife during their 
joint lives, & upon the death of either 
of them to their daughters equally 
for their respective lives. The settlor 
died in 1914, & was survived by his 
wife : — Held : the settlement contained 
a trust “ to t-a-ke effect after iiis ” (the 
s(‘ttlor*s) “ death ” within Stamp 
Duties Act, 1898, of New South Wales, 
H. 58, & acjoordlngly upon the death of 
the settlor duty uiidor that sect, became 
payable. — Thomson v. Stamp Duties 
Comr.. [1929] A. C. 450.-— AUS. 
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61. Add, Annotation : — Refd. Bird v. I. R. Comis. 
(1924), 12 Tax Cas. 785. 

68. Add. Annotation : — Generally, Mentd. Ormond 
Investment Co. v. Betts, [1928] A. C. 148. 

72. Add. Annotation : — As to (2) Refd. lie Wilkin- 
son, Page V. Public Trustee, [1920] Cli. 842. | 

75. Add. Citations .*—94 L. J. K. B. 139 ; 132 
L. T. 717. 

90a. Trust established In England.] — 

By his will, made in English form, testator, 
who declared that the instrument was to take 
effect according to the law of Hong Kong 
where he was domiciled, devised bequeathed 
his property, which was situate out of the 
United Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wife, to pay certain liigacies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during their 
or his lives or life, & on the deatli of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money at the reejuest 
of the lenders, he appointed, in England, 
four new trustees of the will, three of whom 
were resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of tlu; 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Hiv. 
& the orders made therein. The trust pro- 
pei*ty was situate abroad : — Held : the suc- 
cession of the infants to testator’s residuary 
esUite was at his death a succession by virtue 
of Ilong Kong law & to Hong Kong property, 
& it had never lost that chaiacter or fallen 
within 1853 Act, s. 2, & the property was not 
liable to estate duty under 1894 A(;t, s. 2 (2). 
— A.-G. V. Bkliijos. [1928] 1 K. B. 798; 97 
L. J. K. B. 139 ; 138 L. T. 294 *44 T. I.. R, 
214; 72 Sol. Jo. 49, C. A. 

94. Add. Annotation : — Apld. A.-G. v. Howe 
(1925), 94 L. J. K. B. 540. 

96a. Shares.] — Testator, a German 

subject, was, at the outbreak of the European 
War, entitled to stocks, shares, & securities 
in English, South African, & American cos. 
The certificates were in all cases situate in 
London, & the securities themselves were 
transferable in London at the outbreak of 


war, & at the date of .testator’s death. 
Testator died in 1915, in Berlin, being 
domiciled in Germany. By his will three- 
fifths of his property were - bequeathed to 
German & Austrian beneficiaries, & two- 
fifths to British & Polish beneficiaries. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administration in England was made to pltf. 
By virtue of Treaty of Peace Orders, the 
whole of the interests of the German & 
Austrian beneficiaries became charged with 
& subject to the claims of the CusU>dian of 
Enemy Property. In 1922 all the South 
Afri(;an securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Afriiia to administer 
testator’s South African estate, & estate duty 
in South Africa was paid by him in respect 
thereof. Some of the American securities were 
transferred to the American Alien Property 
Custodian, administration of testator’s Ameri- 
can estate was granted in America, & the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
the remaining American securities, with the 
exception of a small balance, were released 
to pltf. by the English Custodian. In May, 
1924, pltf. fihid a corrective .affidavit, including 
therein those of the American securities 
which h.ad been released to him at that date, 
&. he paid estate duty & interest in respect 
thereof: — Held: (1) all the shares were 
locally situate in England <& the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death. — Re Abcdrott, Clib^’ON 
r. Rtrauss, [1927] 1 Ch. 313 ; 9G L. J. Ch. 
205. 

99. Add. Annotation : — As to (4) Refd. Be 
Bateman, [1925] 2 K. B. 429. 

107a. .] — ^By settlements made in 

1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, &; the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements : — Held : ( 1 ) 


PART II. SECT. 4, SUB-SECT. 1. 

s i. iS. P. Holmes v. Stamp Duties 
COMR., [19271 N. Z. L. R. 753.— N. Z. 

Diaduirge by son o> 

— A father grranted a bond for £30,000 
in implement of an undertaking by him 
in his second son's marriage contract. 
In contemplation of the son's marriage, 
Ac In consideration of a conveyance 
executed by the son's intended wife 
for behoof of the spouses. In the 
marriage contract the son accepted the 
obligations therein contracted by his 
father as in full satisfaction in any 
event of all legal claims for legitim 
or otherwise he might have upon his 
father’s estate. At the date of the 
marriage contract Sc of the bond the 
only claim to legitim possible to the 
son was in the event of his elder 
brtither predeceasing his father. That 
event hapi>ened. Sc at the father's 


death the amount of legitim to which 
the second son would have had a claim, 
had he not dischai’ged it, was £25,000 : 
— HeM : the bond could not be 
regarded as a debt incurred by the 
father for full ccmsldoration In money 
or money’s worth wholly for deceased’s 
own use Sc benefit in the sense of 
1894 Act, 8. 7 (1). & did not form a 
proper deduction in detormining the 
value of his estate for the purposes of 
estate duty.- -Lord Apvooate v. 
WARRENUEtt'e Trubteeh (1906), 8 

F. (Ct. of Sess.) 371.— SCOT. 

PART II. SECT. 4. SUB-SECT. 2. 

sa. “ Interest in business ” — What is 
— 1914 Act. 8. 16.J — A father & two 
of his sons carried on business in 
partnership. By a re-arrangement of 
the partnershij) ndations the father 
accepted £124,646 in full of his whole 

RflQ 


rights in the old firm Sc its asHclH, Sc 
agreed to allow this sum to remam as 
a loan to the new firm at 4 per cent, 
interest, on condition that, if culled 
up by him, or In any event on his 
death, it was to be repaid by ton yearly 
instalments. The father contnbuU*d 
no capital to the new firm apart from 
the loan, but had an interest in the 
profits to the extent of a one-tenth 
share. He died in 1922, leaving a wili 
by which he bequeathed the residue of 
ms estate, iucliiding the loan, to bis 
family. Sc estate duty was duly paid 
thoreon. The two sons came to an 
arrangement with their father’s exors , 
under which the sons agreed to repay 
the loan at once in return for a certain 
discount ; & in settling with the exors., 
they retained in the busiiioss the 
respective shares of the loan falling 
to them, by crediting themselves with 
the umuimts in the books of the firm. 
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the iranBaction was a bond fide sale between 
mother & son, & no succession duty was 
payable ; (2) as to the claim for estate duty, 
there had been a “ purchase for partial 
consideration *’ within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life ; (3) partial 
consideration,** in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller. — He Bateman (Baroness), 
[1025] 2 K. B. 429; 95 L. J. K. B. 199; sub 
nom. Re Bateman (Baroness), A.-G. v, 
Wrepord -Brown, 134 L. T. 153. 

121. Add. Annotation : — As to (2) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 

128. Add. Annotations: — Refd. Re Exmouth’s 
Annuity, [1925] Cli. 280 ; Re Drake, Drake v. 
Wilson, [1920] Ch. 559. 

128a. “ Land & chattels r— What are 

“ chattels.*’]— By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1892 the redemption of the annuity for a 
smn of £55,890 was agreed upon, & that 
amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscoimt E. 
died in Aug. 1922, & the sixth Viscount in 
Feb. 1923. Questions having arisen as to 
the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (b) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (5) to 
be treated as an estate by itself : — Held : 
“ chattels ** in collocation with settled lands 
in 1894 Act, s. 5 (5), did not suggest i^ersonalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not “ chattels *’ 
within the sub-sect., &; must be aggregated 
with the other property for the purpose of 
paying estate duty. — Re Exmouth’s Annuity, 
[1925] Ch. 280 ; 94 L. J. Ch. 208 ; 133 L. T. 
39 ; 09 Sol. Jo. 411. 

129a. Where duty commuted — Not aggre- 

gated with unsettled property.] — Where 
estate duty has been commuted under 1894 
Act, s. 12, the i^roperty in respect of which the 


commutation has been made is not 
on which “ estate duty is leviable 
s. 4 of that Act & is not to be aggregated 
with other property of the same person on 
which estate duty is leviable. — ^A.-G. v. 
Howe (Earl) (1925), 94 L. J. K. B. 640 ; 

133 L. T. 801 ; 41 T. L. B. 610 ; 69 Sol. Jo. 
791, C. A. 

131. Add. Citations : — affd. sub nom. Parr v. 
A.-G., [1926] A. C. 239 ; 95 L. J. K. B. 417 ; 

134 L. T. 321 ; 42 T. L. B. 217, H. L. 

136a. Shares .] — Re Aschrott, Clifton v. 

Strauss, No. 96a, ante. 

136b. How ascertained — Special facts to be 

considered.] — Re Cassel, Public Trustee v. 
Mountbatten, No. 22a, ante. 

137a. Bequests of shares of residue — ^ Accruer clause 
— Calculation of value of Interest of deceased 
beneficiary.] — Viscount N. by his will & thre(» 
codicils thereto disposed by clause 6 of his will 
of 74 J hundredths of the income of his n'- 
siduary estate. By sub-clause 28 ho provided 
t hat on the death of any of the legatees, his or 
her share should ac(;rue to the survivors. 
By sub-clause 29 ho provided for the applica- 
tion of the remaining income in payment of 
other legacies, these being paid the remainder 
was U> be applied in the same manner as tin' 
74J hundredths. By clause 10 it was direcjt^ed 
that^ the (!ai)ital should go in moieties to 
charities. By an order made on July 28, 
1924, th(i income was divided into one 
hundred (te thii'ds. 1*wo of the income bene- 
iiciaries had now died. On a summons takerj 
out in these circumstances asking whether 
the estate duty payable by reason of the death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
pi*eviously enjoyed by such person or upon 
the like proportion of the actuarial capital 
value of the income during the respective 
lives of the several persons entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was ])ayable : — Held : (1) the projiert/y which 
passed on the death of any such person must 
be taken to be a share of capital in the 
residuary trust fund, & that estate duty must 
be paid on the value of such share ; (2) the 
duty payable on any such death was a first- 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate. — Rf' 


property 

within 


Within two years of the father’s death 
one of the sons died. & estat^j duly 
became payable on bin eHtate. His 
exor. bavmg claimed a reduction, 
under the above sect., of the estate 
duty payable on the sum ci'editod to 
the son in tho firm's books in respect 
of his share of his father’s loan : — 
Held : tho father's Hght to repayment 
of the loan was not an “ interebt in the 
business ” within the sect., & the sum 
standing in tbe son's name in the books 
of the firm was an interest in the assets 
of the firm. & was not identical with 
his father’s interest in the jus credit 
of tho loan. — Glen v. Inland 
Revenue. [19261 S. C. 44.— SCOT. 

sc. — .] — The proprietor 

of a wine A spirit business, by his 
tnist-disimsitloji A’ setMcment, directed 
his t-nistees to eonvoy the residue of 
his estat(‘ to his onJ> daughter on her 


attaining twenty-five years of age, 
with a destination over In tho event 
of her iirodeceasing the period of con- 
veyance, & to pay her tho income of 
t,ho icsiduo imtil that date. He 
directed his trustees to sell the business. 
1’he (iaughtcr died eight days after 
testator, under tho agc‘ of twenty -five. 
& before the fllrection to sell had been 
implemented. The trustees having 
(daiined a reduction, imder Finance 
Act, 1914, B. 15, of the estate-duty 
])ayable on the daughter's death, in so 
far as assessable on the value of tho 
Imsiiioss, the Conirs. of Inland Revenue 
refused the claim: — Held: sect. 15 
applied. In respect that tho beneficial 
possessioTi &. enjoyment of tbe residue, 
including the business, had passed to 
the daughter on testator’s death, & 
had again passed on her death ; & 
the trustees were, accordingly, entitled 


t-o the relief claimed. — W autien’h 
Tuubtekh v. Inland Revenue, 11928J 

S. C. 806.— SCOT. 

PART II. SECT. 4, SUB-SECT. 4. 

d. For “ CJiaritahle purposes — i?i 
Australia dt abroad.** read " Charit- 
able purposes — In Australia — dt 
abroad.** 

d i. .] — By Estate Duty 

Assessment Act, 1914, s. 8 (5), estate 
duty is not to be assesBed upon so 
much of the estate as is bequeathed 
for religious, scientific, charitable or 
public educational purposes *' : — Held : 
as no contrary intention appeared, the 
word “ oharitable " was to be con- 
strued in its legal &, not its popular 
sense. — O hesterman v. Federal 

OoMR. OF Taxation, [1926) A. C. 128: 
95 L. J. P. C. .39; 134 L. T. 360; 42 

T. L. R. 121.— AUS. 
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NoRTiirLTPFE, Arnttolz V. ITunsoN, [1929] 

1 Ch. 327 ; 98 .T. (^h. (>5 ; 140 L. T. 300. 

147a. Payment by instalments — Real property - 
Land held in undivided shares Effect of 
Law of Property Act, 1925 (c. 20), Sched. L, 
Part IV.J - Wn KBLiou, Jameson v . (Vn-mt, 
No. 209o, 'post. 

147b. — .] A.-(t. V. ruBLKJ 

Trostke Tu(^iv, No. 209(1, pofft. 

155. Add. Annotations: — .4s to (1) Expld. He 
Portman (No. 2), [1925] Ch. 294; Dlstd. Re 
I )rako, Dmkft v. Wilson, 1 1 920] Cli. 559 ; AV 
Ijoiikm', Public Tnis1.(M‘ v. \"ictoJ*ia. Ilosj)il.al 
loi* Children, [1929] 1 Ch. 7:1 1. Refd. Hr 
Norllicliflic, Arnliolz r. Hudson, j 1929] 1 (3u 
327. 

161. Add. Annotations ; — Folld. Re Portman 
(No. 2), [1926] Oh. 294. Dlstd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. 

161a. .] — A rentcharge of £50,000 per 

annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
1^., for life with remainder to the use of his 
eldest son during his life, to commence from 
then* respective successions to the title &. to 
be paid without any deduction except for 
death duties, & a similar rentcharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscoimt succeeding 
liO the title, to the use of tlie sons of such 
(ddest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons {Re Portman {Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty. 


which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50, 000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, &> it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued : — 
Held: the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
& in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act ; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment ; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment. — 
He Portman (Viscount) (No. 2), [1926] Ch. 
294 ; 94 L. J. Ch. 329 ; 133 L. T. 389. 

170a. AV NoRTiicj.iFFE, ARNHojiZ c. Hud- 

son, No. 137a, ante. 

209a. Effect of Law of Property Act, 1925 (c. 20), 

s. 16 (5). I AV Me LUSK, (U.Aitic r. Buciian- 

nan( 1927), cit (‘(l in|l929J2 K. B. at p. 82, u. 

Anntthtfioss : Folld. A.-({. V. Public TniHt.ee &. Tuck, 1JH2J)] 
2 K. It. 77 ; liv WlKiielci', .lauicnori r. (’ottor, [J 1)21)1 2 
K. It. Hi, 11 . Distd. ffc Ivcni]>thorn(‘, Charles v. Kcmi)- 
l.honui (11)21)). I(> 'P. L. II. !.■>. 

209b. .] — The above sub-sect, preserves the 

liability of real estate to pay its own duties.- - 
He Morris, Skinner v. Sanders (1927), 71 
Sol. Jo. 472. 

209c. Land held in undivided shares — Effect of Law 
of Property Act, 1925 (c. 20), Sched. I., 
Part IV.J "Wh<*r(* an utuiividiHl slian^ in land 
dispos(*d of by will has bocom(i siibiect t-o a 
statiitfU'y trust, t-Iu* incidtuuu* of (‘slate (lut.> 
remains unchanged A wJiere t!i(* exors. in 


PART II. SECT. 6. 

sd. JJpgrec of rvlahovship -Calculation 
oj — Beyoml third di'yrpc .] — The words 
“ not beyond the third degree ” 
occurring in Deeoaw'd PcraoriH’ EstatcK 
UntiGR Act, 11)2], Sehed. (2), I’art I!., 
para. 2, refer t.o the method of eulcnla- 
tiou according to the civil law, in which 
the degrccH were cale.iilated up to the 
eoiiiinou anocator, & then down to the 
bcuelieiar\" m qiu'Htion \—Jfeld : a won 
of a first cousin of Pistatrlx was beyond 
tho third degree of relationship to 
ti'slMrix, & the Conir. of Taxes had 
rightly assessed tlie duty payable in 
respect of the benefit he took under h( 5 r 
will, in aocordanoe with Sched. (2), 
l^art II., para. If, of tho said Av;^..~He 
(JooK (11)2.')), 21 Tas. L. K. ]1. — AUS. 

se. — — Selected class of relatives .] — 
Th(^ benefit of Estate Duty Assoss- 
mciit Acjt, 1914-1922, b. 8 (6), extends 
to all property whloh by force of the 
Mill, or hy tho law as to the distribution 
of the estates of intestates, passes 
directly from testator or intestate to a 
member of the selected class, provided 
in the case of a ^vlll that on tne death 
of testator It can be shown, from tho 
terms of the w'ill & by reference to the 
state of his family, that the property 
must go directly from him to persons 


ivithin the class that in no eoiie(‘i va blr 
(WOTit (!an It juiss from th(' testator 
to any p(‘rsoii uiio is (Hitside t.li(‘ class. 
— Smith v. Tiik Ekhkual (Jomu. of 
T\XATT(>n (I92H), 40 C . Jj. K. 407 ; 
1 1 928 J Argus L. 11. 189.— AUS. 

PART 11. SECT. 7, SUB-SECT. 2. 

b i. — — Secured on home fon tan 
assets —Foreiun assets alone suffirient 
secnrity.] iiie (‘state of a deceased 
Tiersoii consisted of proi>ertv in N. S. W. 
& of pi*op(‘rt.v outside the State. 
Amongst other d(‘bts there' uas one of 
i:.‘52,279 which was secured hy mlge. 
or (diarge ov<*r a jiaii of his home ass(;ts 
ifc, also, over eorljim <»f his foreign assets 
which were valiu'd at A‘83,427 '.-—Held : 
the case fell Mitliiii Stamp Duties Act, 
1920, s. 109 (3). lo asH(^Hsiug death 
duty on the estate no allowances should 
be made for the delit or ariv jiaiM. 
thereof. -Sollas v. Si’amf Dirnr^M 
c\mn. (1928), 28 S. R. N. S. VV. 207 ; 
4.0 N. S. VV. W. N. .02. -AUS. 

PART II. SECT. 9, SUB-SECT. 1.— B. 

a i. ,] — By his will testator 

directed that all his debts tie funeral & 
teBtamentary expoiiBes should be paid 
as convenlciit.Iy as might be after his 
decease, & thereafter proceeded by his 


will to devise & beeiueath all Ids resal & 
personal property not otherwise dis- 
[)Osod of . — Held : (1) estate duty was 
under t.ho direction payable actual Iv 
out of the residuary estates ; (2) in the 
event of the residuary estate being 
insufficient to pay tlie estate duty, 
tlie life interests wore not liable for a 
portion of tho deficiency, but th(» 
annuitants & specific dovlsoos of real 
estate should Jointly contribute to tlio 
doflclenoy. — Caldwell, etc. v. Flem- 
ing, 11927] N. Z. L. it. 145.— N.Z. 

PART II. SECT. 9, SUB-SECT. 3. 

sf. Aggreoaiion of settled funds — 
Whole estate subject to dutu at higher 
rate.] — Deceased made a aettleuK'nl of 
j)i‘oper(<y on her m/iniuge, A on her 
death left a will TIuj rati! at which 
duty was assessed was (Jj pin* cent., 
& if tho valui* of tin* settled jiroperty 
had not bc^eu included m tin* final 
balance, the rate woidd have been 
4) per cent,. I’he exors. claimed that 
the trustees of the setthmiont W(‘re 
liable to bear tho difference : — Held : 
the incidoncse of the duty was governed 
by Death Duties Act, 1909, s. 31 (4). 
& the exors.* claim could not he sus- 
tained. — Beown V. Brown, [1924] 
N. Z. L. R. 127.— N.Z. 
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such a case have, as exors,, paid the estate 
duty on the share as a testament^ary exi>ense, 
the amount so paid is repayable to them by 
tlie devisee of the share, ic the repayment 
may, at his oj)tion, b(‘ by instalments.- 
*WiiEET.ER, .Jameson v. ('orrEii, (19291, 
2 K. B. SI, n. ; 141 L. T. .‘122. 

AnnoUlhims : FoUd. A.-G. V, l^ubllc Trustee & Tuck, ri»29] 
2 K. B. 77. Distd. lie Kemptherne, (ylmrloH r. Kcinp- 
thome (1929), 46 T. L. ll. 15. 

209d. .] — Notwithsl^anding the pro- 

visions of Ij{iw of Property Act, 192.5 (c. 20), 
which abolish tenancies in ciommon of land 
& dii'<‘ct such land to be held by certain 
persons as trustees for Siile upon statutory 
trusts, tbe clefith duty to be paid on freehold 
land which just before tlie eommtmccunent of 
Baw of Property Act, 1925 (c. 20), was held 
in undivided shares, & in resp(*ct of whi(di 
tliere liave been no dc^alings since the com- 
mencement of that Act, is, even where the 
duty only became i)ayable after the <*om- 
mencement of that Act, deemed to be duty 
due upon an m*.count of real pi*operty ” 
within Finance Act, 1894 (c. 20), s. 0 (8), &. 
under t/liat- sub-sect, as amended by Finance 
Act, 1890 (c. 28), s. 18, & Finance Act, 1919 
(c. .22), s. 20, the duty may be paid by instal- 
ments extending over a. jauiod of eiglit- yt‘ars 
with Intercast at 4 per cent, qter mimim as 
therein provided.- — A.-G. r. PuBUC Trustee 
k. Tuck, (1929] 2 K. B. 77 ; 98 B. .1. K. B. 
402 ; 14 1 B. T. 298 ; 72 Sol. Jo. 299. 

220. Add. Annotation: — Generally^ Consd. lie 
Oassel, Public Trustee v, Mountbatten, [1927J 
2 Ch. 275. 

226. Add. Annotation: — A.9 to (1) Refd. Re 
Sarson, Public Trustee v, Sarson, [1925] 
Ch. 31. 

220. Add, Annotation : — As fo (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 

233. Add. Annofa^ion :-^As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 21. 

234. Add. Annotation : — Refd. Re Sarson, Public 
Trustee v. Sarson, [1925] Ch. 31. 

234a. Bequest to pay duties — Duties payable at 
death of testator.] — Testator wlio died in 1912 
gave, by clause 7 of his will, certain shares 
to his exor. “ u})on trust t-o sell so many of 
such shares as shall be sullicient to pay all 
my debts & funeral k testamentary expenses 
. . . &. all dutitis of every deserix3tioii, 
including settl(*ment estat^^ duty where pay- 
able, to whi(ih iny < ‘states, both real k 
personal, or any ]>art thereot, sliall be liable, 
iV, subject to sucli paymients, in trust foi* iny 
son G. absolutely : k he devised k 

becpieathed his residuary i-eal k personal 
estate to liis trustee free of all duties upon 
trust- to pay tlK‘ income thereof to his wife 
during her life, tV: after her death in trust 
for his two dauglit-ers for their lives, with 
remainders over. Tlie question having been 
raised whether the duties jiayable on the 
deaths of testator’s daught-(‘rs under Finance 
Act, 1914 (c. 10), s. 14, were cliarged under 
or by virtue of edause 7 of the will on the 
sliares bequeathed by that clause : — Held : 
what testator contcmxila-t ed by clause 7 
was an immediate prex’ess under which the 
shaies were to be sold k applied in paying 
duties which were presently i)ayable, k 
under whicli, after those duties had been 
paid, the r(‘sidue of the slian^s or the iiroceeds 


were to be handed over to G. — Re Fenwick, 
Lloyd’s Bank, Ltd. r. Fenwick, (1922] 2 
Ch. 775 ; 92 L. ,T. Oh. 97 ; 128 L. T. 191 ; 06 
Sol. .To. 631. 

Annotation : — Refd. He Suthorland (] )ukc), Cliapliu v. LcvtiHoii 
Gower. [1922] 2 (!h. 782. 

238. Add, Annotaiions : — Apld. Re Forder, Forder 
V. Forder (1927), 137 L. T. 538. Refd. Re 
Sarson, Public Trustee v. Sarson, [1925] Oh. 
31. 

238a. .] — Re Jones, Lambert v. Col- 

bourn, [1928] W. N. 227. 

239. Add, CUations 94 B. J, Ch. 155 ; 132 L. T. 
339. 

244a. .] — An assi^ee for value of a 

sum of £10,000 to be paid “ absolutely & free 
from incumbrances,” being part of a portions 
fund of £15,000 charged on settled land : — 
Held : in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne & payable 
l)y the portions fund ux^on the death of the 
tenant ff)r life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the pei*son who 
has paid estate duty in respect of property 
passing on death, k the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements. — He Drake, Drake v, Wil- 
son, [1920] Oh. 559 ; 95 L. J. Ch. 380 ; 134 
L. T. 302, C. A. 

246. Add, Annotation : — -Refd. Re Portman (No. 2), 
[1925] Ch. 294. 

249. Add, Citation : — 132 L. T. 440. 

' 254a. Beneflciary & residue — Equitable terms.] — 

Re Cassel, Public Trustee v. Mount- 
batten, No. 22a, ayde, 

261. Add, AnnotaUon : — As to {2) Refd. Re Aberga- 
venny 8. E., Abergavenny v, Nevill, [1926] 
Oh. 465. 

262. Add, Annotation : — Consd. Re Drake, Drake 
V, Wilson, [1926] Ch. 559. 

264. Add, Annotations: — As to (1) Refd. Re Drake, 
Drake v, Wilson, [1926] Ch. 559 ; Re Reeves, 
Reeves v, Pawson. [1928] Ch. 351. Generally, 
Mentd. Re Ilardyman, Teesdalo v, McClintock, 
[1925] Ch. 287. 

265a. Bequests to several charities successively — 
Intention to exonerate earlier charities.] — ^By 

his will dated 1911 a testa toi* devised k 
bequeathed his residuary real k x^ei'sonal 
estate to his exors., the Public Trustee k 
another, ux)on trust for sale k conversion <&, 
after x>^J^yuient of his dcibts k funeral k 
testamentary (*xpenscs, he desired the balance 
(called his residuary iTust fund) to be placed 
with the Public Trustee k th(‘ income paid 
to his wife for life. Testator then directed 
that after his wife’s death four capital sums 
amounting to £10,000, free of estate duty & 
settlement estate duty but not free of legacy 
duty, sliould be set apart & the respective 
income paid to certain life tenants respec- 
tively. By clause 9 f^stator directed that 
on the cesser of the respective life tenancies 
the respective capital sums should be paid to 
thirteen charities thereinafter named “ in 
the order of jjriority in whicli the namc^s 
axipear in this my will as far as the money 
will go, no. 1 b(‘iug first paid ; no. 2 next k 
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SO on, that is to say : ** Testator then 
enumerated thirteen consecutive charities, 
giving nos. 1 to 10 £500 apiece ; no. 11, 
£1,000 ; & nos. 12 Ki £2,000 apiece, thereby 
exha-usting the £10,000. The residue, after 
providing for the setih'd £10,000 was given to 
a daughter. Testator died on June 11, 1914, 
before Finance Act, 1914 (c. 10), s. 14, 
abolisiiing settJemcnt estat>e duty & the reliel 
tlicroby conferred, was passed. The estate 
was cleared <fc the residuary tiust fund paid 
1.0 the Public 4'rustee, wlio j)aid the income 
to the wife tOl lujr death on July 1, 1928, & 
then set apart the £L0,000 scuttled legacies. 
One of tlu‘s<*> was immediately distributable, 
without fiwther i>ayment of estate duty, 
owing to the life tenant, liaving predeceasi'd 
the wife ; but on the cesser of subsequent 
lile tenancies estate duty would be payable, 
A the Public Trustee therefore issued a 1 
summons to detennine how it was to be bormi, 
as between the sucetissivti charities : — Held : 
clause 9 (ionferriMl an absolute priority a.s 
betwe^en the successive charities, was 
sutruuerit a.s between the earlier & the later 
charities to exempt the former from their 
prund jacic statutory liability to contribute 
to the estate duty under Finance Act, 1894 
(c. 29), s. 8 (4). — Me Lomjek, Public Thustek 
V. Vk.'TUHIA llOSPlTAT. FOH CllILDKEN, [1929] 

1 Ch, 7;u ; 98 L. J. C^h. 201 ; 140 L. T. 087. 
265b. Devise with option to sell to specified person 
— Purchaser to pay annuities & road charges — 
No reference to death duties.]— Testator, by 
his will, devised land to P. subject to the 
])ay merit c>f certain annuities, of roa.d-making 
(diargos for vdiicli t/(;stator was liable, & of 
(‘state <Sc other (h‘ath duties, subject also to 
tlie jiroviso that if within twenty-years of 
testator’s death P. should desire to sell tln^ 
land, lie was to give the Governors of the N. 
Grammar School the option of purchasing tlie 
land at the prk^e of £800 an acre, such offer 
G) be subject to the paymciut by the Governors 
of the said annuities road charges, ^ accept- 
ance to be notili(‘(l witJiin throe months. 
The land, of about 22 acres in area, was in 
fact worth £070 an acre at the date of the 
t(‘stator’s d(‘atl]. In accordance with the 
condition P. offered it. to the School Governors 
at £800 an a(a(‘, A tlui offer was duly accepted 
A lht‘ land sold A conveyed to the Governors 
fur £0,088. The value of the land for the 
purpose ‘s of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether tlie Governors wtjre liable 
to pay a rateable jiroportion of the estate A 
succession duties levied upon the value of the 
property : — Held : that the Governors having 


acquired the land, not under any disposition 
by testator, but by the voluntary act of P. 
in selling instead of retaining the property, 
took no bene I it under tesGitor’s will, A 
they acquired the land expressly subject to 
annuities A road-making charges, but 
impliedly freii from any charge for death 
duties. — Re Oockeiiill, Maci^aj^ess v. Per- 
ciVAL, [19291 2 Oh. 131 ; 98 L. J. Ch. 281 ; 
141 L. T. 198. 

271a. By devisee — Estate duty on undivided 

moiety of land paid out of residuary estate.] — 

He Mellish, Clark r. Buciiannan (1927), 
cited in |1929] 2 K. B. at p. 82, n. 

Annotations ;--Folld. Whoolor, Jameson v. Cotter, [1929] 

2 K. B. 81, n. Befd. A.-G. v. Tiujk, Public Trustoo, [1929J 
2 K. B. 77 ; He Kempthorno, Churlea v, Kompthorno 
(1929). 4(5 T. L. K. 15. 

271b. .] — Re Wheeler, Jameson 

V. CoTOER, No. 209c, ante. 

274a. Out of corpus —Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Wliere the 
formal assessment ol estate duty on an 
inalienable estate S(‘ttlcd by Act of l^arlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although suflicLeiit 
money has before the passing of the Act been 
paid over to the Inland Bevenue, the duty 
18 still unpaid within sect. 44 ol tlu^ Act A, 
at the oi)tion of tiie tenant in tail in pos- 
session, may be raised A paid out of the 
corpus of the settled estate. A person en- 
titled to a rentcharge on such an estate under 
a jirivate Act of Parliament which gives the 
owner for the time being of the estate the 
right to creat(‘ a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself. — 
/tJc Abergavenny SETrLEO Instates, Aberga- 
venny (MAH(.iUTs) p. Nkvill, [1920] Ch. 405 ; 
95 L. J. Ch. 289 ; 184 L. T. 002 ; 70 Sol. Jo. 
081. 

277a. Deduction of income tax.] — In 

accordance with 1890 Act, s. 18 (1), 

trustees paid to the Crown certain suras of 
interest on unpaid estate duty without 
deduction of income tax : — Held : lor the 
purposes of assessment to income tax under 
Income Tax Act, 1918 (c. 40), sched. D, 
Ciise III., in respect of untaxed interest 
received by the truste(is, they wore not en- 
titled to any deduction tluTofrom in respect 
of the interest on estate duty paid by 
them, — Inverclyde’s (Lord) Trustees v. 
Miliar, [1924] A. C. 580 ; 9 Tax Cas. 14 ; 
sub nom. Inverclyde’s (Ixird) Trustees p. 
Inland Revenue Oomrs., 93 L. J. P. 0. 200 ; 
181 L. T. 739, H. L. 


Part III. — Settlement Estate Duty. 

287. Add, Annotation : — Refd. Ormond Invest- Mentd. Dewhurstv. Salford Grdns., [1925] Ch. 

raent Co. v, Betts, [1928] A. C. 143. 055. 

288. Add. Annotations : — Refd. 72c Ryder & Stead- 2^2* Add. Annotation : - As to (1) Consd. Re 

man’s Contract, [1927] 2 Ch. 62; Ormond Alington & L. C. C.’s Contract, [1927] 2 Ch. 

Investment Co. v. Betts, [1928] A. C. 143. 253. 
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English and Empire Digest Supplement. 


Part IV. — Legacy Duty 


327. Add, A^inotation : — ^Mentd. Tie Grove-Grady, 
Plowden V, liawrcnce, [1929] 1 Ch. 657. 

345. Add, Annotation ;• — Refd. Jones v, Wright 
(1927), 44 T. L. B. 128. 

349. Add, Annotation : — Refd. Jones v, Wright 
[1928] A. C. 143. 

359. Add. Annotation: — As to (1) Refd. Ormond 
Investment Co. v. Betts, [1928] A. 0. 143. 

384a. Gift of equitable life interest In personalty — 
Absolute Interest on payment of debts in life- 
time of life tenant— Beneficiary legatee.] — 

Testal/or by his will conveyed to trustees aU 
his pei’sonalty in Scotland, & after i)roviding 
for tlie payment of his debts, directed the 
trustees t>o make an inventory of the col- 
lection of “ marbles, bronzes, objects of 
vertu, buhl, pictures, ornamental china, A. 
the library,” in his house, which were to 
remain vested in the trustees as part of the 
trust estat.(% the life-rent use thereof being 
given to his son 1)., whom failing to the h(‘ir 
of (‘iitail entitled to succeed to the estat>e. 
lie fmther provided that, if all his debts were 
paid in the lifetime of D., the timstees should 
convey the whole of the personalty by deed 
to B. The debts were paid in the lifetime of 
D., but the art collection was never conveyed 
by the tmste(*s to him, but was held by them 


during his life : — Held : the collection had 
vested in D. as beneficial owner, & that his 
estate was liable to pay duty thereon. — 
Hamilton (Duke) v. Lord Advocate (1892), 
68 L. T. 94 ; 1 R. 70, H. L. 

405. Add, Annotation : — Refd. Fleming v. Horn!- 
man (1928), 138 L. T. 669. 

413. Add. Annotation : — Apld. A.-G. v. Belilios, 
[1928 1 K. B. 798. 

414. Add. Annotations: — As to (2)Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641 

448. Add. Annotation: — Apld. A.-G. v. Budge, 
[1928] 2 K. B. 615. 

462a. Settled articles not yielding income.] — For 

the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator. — A.-G. v. Budge, [1928] 2 K. B. 
516; 97 L. .T. K. B. 710; 140 L. T. 536 ; 
44 T. L. B. 708 ; 72 Sol. Jo. 487. 

576a. Direction to pay legacies free of duty.] - 

Me Tanqueray, Sewell v. Woodpiejd, 
[1924] W. N. 142 ; 59 L. Jo. 252 ; 157 L. T. 
Jo. 324. 

577. Add. Annotation :-'D\sta. Me Tanqueray, 
Sewell r. Woodfield, |1924] W. N. 142. 


Part V. — Succession Duty 


591. Add. Annotation : — A.s to (3) Refd. Jackson’s 
Trustees v. Lord Advocate (1926), 10 Tax 
Cas. 460. 

602. Add. Annotation: — As to {I ) Consd. A.-G. v. 

Belilios, [1928] 1 K. B. 798. 

622. Add. Annotation : — Generally, Refd. Parr v. 
A.-G., [1926] A. C. 239. 

632. Add. Annotaiwn : — As to (2) Refd. Tilling. 
Stevens Motors v, Kent Comity Council & 


Transport Minister (1928), 97 L. J. Oh. 371 ; 
Inland Revenue Comrs. v. Lalgety & Co. 
(1929), 98 L. J. K. B. 542. 

660. Add. Annotation: — As to (5) Refd. A.-G, v 
Belilios, [1928] 1 K. B. 798. 

662. Add. Annotation : — Refd. Parr v. A.-G., 
[1926] A. C. 239. 

666. Add. CUation -132 L. T. 699. 


PART IV. SECT. 3. 

c i. Noi rcfdrictrd to purposes in 

Prorinrr.] -ApplicalKMi by exors. for 
determination of cortain questions 
arising inuler a A\ill v\herei)y testatrix 
bequeathed “ uuto the society (;allod 
the British llnion for the abolition of 
vivisoritioii $7 A, 000 free of IcK’aoy 
duty*’: — Held : Kdw. 7, c. 12, 

8. 6 (2), absolviiip: from snocesslon 
duties “ property devised or beejueathed 
for religious, charitable or educational 
purposes to be carried ont m Ont-ano,” 
only applied to objects \Nlneh must of 
necessity be carried out in Ontario, 
not to those which might be carried out 
in Ontoi’lo without occasioning a broach 
of trust. — Rt Gwynne (1012), 22 
O. W. K. 405 ; 3 O. W. N. 1428; 5 
D. li. K. 713.— CAN. 

PART V. SECT. 1. 

Bg. JJistincf> from estate d> prohate 
duty — A iJ plication of doctrine of niohUui 
sequuntur personam .] — Ontario Suc- 
cession Duty Act is a succession duty 
Act, & not an estata & probate duty 
Act ; the duty is imposed on the 
succession, & the doctrine of mohilia 


scquuhtvr personam applies. — Erie 
Beach Co. r. A.-G. for Ontario, 
11928] ] D.L. 11.739 ; 61 O.L.R. 507. 
—CAN. 


PART V. SECT. 2, SUB-SECT. 1. 

699 i. Property ** — Transfer of 
stock, etc., to vnfe — Dividends paid to 
htisband.] — Held ; deceased retained 
an interest in the gift to his wife to tho 
extent of the dividends to be derived 
thei-efrom, & the stock, etc., werti 
subject to succession duty. — Fowkeb 
V. MINISTER OF FINANCE, [1927] 2 
D. 1.. 11. 717 ; 38 B. C. R. 395.— CAN. 


PART V. SECT. 2, SUB-SECT. 2.— A. 

g i. .] — Re Littridge (B. C.), 

[1927] 3 D. L. R. 250.— CAN. 


PART V. SECT. 2, SUB-SECT. 2.— B. 

624 i. Wfien succession cuicrues .] — 
Stamp Duties Comr. (Queensland) 
V. Donaldson (1927), 39 C. L. R. 539. 


PART V. SECT. 2, SUB-SECT. 4. 

hi. Person entitled after death 

674 


of successor before property paid over.] 
When' a share in a residuary estate 
was not paid to tho residuary devisee 
during her lifetime but passed under 
her will, her death occurring eighteen 
months after that of testator : — Held : 
the Crown was entitled to Buoeession 
duty thereon, although succession 
duty had been paid by tho exors. 
under the first will on the rcsiduai-y 
estate . — Re Lunn Estate (B. C.), 
[1925] 2 W. W. R. 608.— CAN. 


h ii. Residuary gift in trust for 

Presbyterian Church of Neiv Zmlana - — 
Par purpose of assisting foreign mis- 
sionary work.] — Held: tho Presby- 
terian chuToh was a “ successor *' under 
Death Duties Act, 1021, s. 16. — 
Pfjipetual Trustees, Estate & 
Agency Co., Ltd., of New Zealand v. 
Stamp Duties Comb., [1927] N. Z. 
L. R. 714.— N. Z. 


PART V. SECT. 2, SUB-SECT. 6.— A. 

670 iv. Donor of trust fund — 

Succession Duties Ad, H, S. A., 1922 
(c. 28). s. 6.1 — A.-G. OF Alberta v. 
Cowan, [1926] 1 D. L R. 29 ; [1926] 
S. C. R. 142.— CAN. 
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694. Add, Annotation: — A<i to (8) Retd. Parr v. 
A.-G., [1926] A. C. 239. 

714. Add, Annotation: — Distd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

718. Add, Annotation: — -Distd. A.-G. v, Belilios, 
[1928] 1 K, B. 798. 

719. Add, Annotation : — Distd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

724. Add, Annotation: — Consd. A.-G. v, Belilios, 
[1928] 1 K, B. 798. 


725. Add, Annotation: — Retd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

726. Add. Annotation : — Consd. A.-G. v, Belilios, 
1 1928] 1 K. B. 798. 

732. Add. Annotation : — Distd. A.-G. v, Belilios, 
11928] 1 Jv. B. 798. 

755a. .] — Re Bateman (Baroness), No. 107a, 

ante. 

765. Add, Annotation : — Consd. Re Bateman, 
ri925] 2 K. B. 429. 


PART V. SECT. 2, SUB-SECT. 5.- 
B. (b). 

sC. Siwcession Duty Act, 1915 (c. 27) 
(iV. li .) — Ahmlute power of appoint- 

went J PllOVlN<’lAI. Sret’ltKTATlY-TUKA- 

SlJItEB V . ScnOFIELT) (N. B.), [1923J 2 
J). L. R. 1144.— CAN. 

PART V. SECT. 2, SUB-SECT. 7.— A. 

p i. Bonds issued by Dominioii 

(tomrn merit to testator resident in pro- 
vince. \ — Oertain bonds were issiK'd to a. 
testator resident in Alberta l)V the 
Govt, of Canada under statuton 
authority, & on Ids deatli his e\oi*h 
raised tlu' question whether snexiCMHHion 
dul.ies witli resiMM'X to the bonds uero 
assessable by the Province of Alberto, 
under Sueeossion Duties Aet of Mlierta, 
K. 27, wldcb provided that “ all pro- 
jiertv of the owner thereof sitiia,t(‘ 
within t.he ProviiK^e A' passlnjr on the 
(loath shall be subject to pnccession 
duties.” The bonds i)ass(*d on the 
death of testator. 'I’lu' reiiCistcr of 
bondholders was at Ottawa in Ontario * 
-Held : as th(' bonds eousl-ltnted a 
statutory oblijjration they were <lebts 
bv Kp(*ejalty A llierefore In point of 
liablhy to taxation had tlieii local 
situatum at l.he testator's jilaei' of 
residence In Allierta & were subject, 
to the duties in question. — Povin 
'ITiuht Co. V . A.-O. fou Alueuta 
(l‘)29), 40 T. L. 11. 25.— CAN. 


PART V. SECT. 2, SUB-SECT. 7.— B. 

718 i. Realty outside province — 
Devised under trust for sale — Testator 
domUdled in jyroirincc.]— -Where by the 
will of testator, who died domiolled 
in British Columbia, land outsidt^ t,h(5 
jirovlnce Js devised to a trustee under 
direction to convert it into money, 
it is not, while at least it is yet unsold, 
subject to duty under Succession Duty 
A(X, R. S. B. C., 1921 (c. 244).— 
Alexandeii r. A.-G., [1927] 1 D. R. 
002; 11927] 1 W. W. R. 143; 38 

B. (] li. 28. —CAN. 


q i. Agreement for sale,] 

— resident & domiciled in U.S.A., 
agreed by writing under seal to sell 
land owned by him in the province of 
Alberta, the pui*chaser going into 
possession. The purchase -money was 
to be paid, with interest, in U.S.A. At 

V. ’s death in U.S.A , there was a 
balance owing him under the agree- 
moiit : — Held: V., at his death, was 
the owner of property situated in 
Alberta or of an interest in the land, 
liable to duty m Alberta under Suc- 
cession Duties Act, 1914 (o. 5). the 
question not being determined by the 
locality of the debt, but by the nature 
of the interest hold by deceased in the 
Alberta land. — V aughx v. A.-G. for 
Alberta, ri924J 3 D. L. R. 467 : 2 

W. W. R. 821 ; 20 Alta. L. R. 424.— CAN. 

sk. Mortgagee on land outside pro- 
vince — Owner domicxled within province. ] 
— Held : subject to duty under 

Suect^sion Duty Act, R. y. B. C 
1924 (c. 244). — He Parker, [1926] 
1 D. L. R. 78.3 ; [1926J 1 W. W. R 
1105 ; 60 B. C. R.— CAN. 


PART V. SECT. 2. SUB-SECT. 7.— C. 

b 1. Shares held in company 

incorporated in jrrovince.] — Shares in a 
(io. incorporat;ed in Ontario, which were 


reeordtul in the name of h foi-elgner 
domleiled in tin* Stale of Alieliigtin, who 
di(’(i there, were lndd not liable to 
sU(!e(‘ssion dnt.\ In Ontario lOiUE 
Keacu Co. r A.-G. Fon OVTvnro, 
11928) 1 D. \j. K. 739 ; 61 O. L. P. .‘.07. 

CAN. 

k i. — - I eld : subject to 

duty under Snecossion Duty Aet, 
R. S. B. C.. 1921 to. 241) Hie Siu - 
CEsaioN DtTTY A(?t, A.-G. for Bui tihii 
Columbia i\ Wilhov (B. ('.), fl92()l I 
4 D. L. R. 139; [1927] 1 W. W. \L | 
265.— CAN. 

k ii. .] — Testator, whoso 

domicil was in Ontario, possesstMl 
secnrities, which were in a safety | 
deposit box ill a bank in Michigan : — 
Held : the securities ivore subject to 
duty under Suctiession Duty Act., 
R. y. O., J914 (c. 24).--^ -A.-G. i-ou 

Ontario v. Baby, 119271 1 D. L. R. 
1105 ; 60 O. L. R. 1. — CAN. 

k iii. — .] Di'bcntuw* stock 

of a city in Nova Scotia, transferabh) 

redeemable at the olHi'.e of the city 
treasurer, & money in a bank at the 
saim‘ city, bedonging t.o tevstotor 
domiciled m Now Brunswick:-- Held: 
not. liable to duty under Succession 
Duty Aet, C. S., 1903 (c. 17).-- 

Receiveu (tenehvl oi' New Bkuns- 
w lOK V. RosnoRouaii ( J 915 ), 43 N. B. R. 
258.— CAN. 

n i. Specially dchl .\ — A mt.ge- 

debt duo in New Brunswick at tJie time 
of the fcjreign ci’editor's death is pro- 
perty of the creditor’s estate wnieh 
may be liable t,o duty under Succession 
Duty Act, 1915 . — Royal Trust Co. 
V. Provincial .Secret AR i , TRicASUiiER 
of New Brunswick, (1925J 2 D. \j. ]l. 
49; [19251 S. C. R. 94; revsg. 52 

N. 11. R. 21.— CAN. 

. ]— Specialty dtdits 

secured by bond & mtge. of real estate 
situate in Nova Scotia, tlici bonds & 
mtges. being in the possession of 
testator in New llruiiswiek at. the tiino 
of his death : — Held : liable to duty 
imder Suceesslon Jtuty Act, C. S., 1903 
(c. 17). — Receiver General of New 
Brunswick v. KosnoRoaoH (1915), 
43 N. B n. 258.— CAN. 

o I. Registered outside 

province.'l — A bank mg co., with a head 
office at Montreal in the Province of 
Quebec, had power by statuUi to main- 
tain in any province a registry office 
at which alone shares held by rtisi- 
dents in that province were to be regis- 
tered & could validly bo transferred. 
A. resided at Halifax in the Province 
of Nova Scotia, & died there, owning 
shares registered at an office of the 
00 . at Halifax under the above sta- 
tutory power. Under Suijcosslon Duty 
Act ( Que. ), 1 909, art. 1370, duty was im- 
posed upon ** property actually situate 
within the proviiu^o, whether the trans- 
mission takes place within or without 
the province ” : — Held : as the owner- 
ship of the shares could bo effectively 
dealt with only m Nova Scotia, they 
were not property situate in Quebec, 
Sc the claim could not ho maintained. 
— Brassard v. Smith, [1925] A. C. 
371 ; 94 L. J. P. O. 81 ; 132 L. T. 647 ; 
41 T. L. R. 203.— CAN. 

p. For the paragraph in the original 
volume substitute the following para- 
graph : — 


Owner not domiciled within 

province -Recognitum of status of 
** wives .*'] — If a person domiciled in a 
country whose laws permit poly- 
gamous marriages is married there to 
two wivtjs, & dies while still domiciled 
there though temporarily residing m 
Bi’itish Columbia, t.he status of the 
wives will be recognised by the cts. 
of Britisli Columbia for the purpose 
of tlxmg the succession duty payable 
on property in British Columbia gomg 
under docT^abod’s will to each of tho 
wives. — Yew r. A.-G. for British 
Ct'iLUMBiA, [1921] 1 1). D. R. 1166; 1 
W. W. R. 753 ; 33 B. C. R. 109; 

g. S. C. sub norn. lie Lee Cheono, 
[1923] 1 W. W. R. 867.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

si. Declaration of trust several ycar.'i 
bejnre dcath.\—-’VcA\ years before his 
deatb an owner of iJelH^iitures executed 
11 declaration of Inist whereby in* 
(leelared that he held liu m in trust for 
hiK ehddnm A, deposited tJie debentures 
A the d(‘elarotion in a bank where they 
remained until his death. He never 
received any benefit from the 
(h^bentures. Sc there was no evidence 
of any scheme or reservation whereby 
he retained any beneficial interest. 
No part of tho income was paid to the 
beuoflciarios. but th(‘ tiiistee invested 
it in trust or T>iaced it to the credit of 
a t-rust account in the same bunk when' 
It accumulated until ho died ; — Held : 
tlie fund was not liable' to succession 
duues under Succi'ssion Duties Act, 
R. S. A. 1922 (e. 28). — Cowan v. A.-G., 
119251 2 D. L. R. 647 ; [1925] 1 

W. W. R. 993 ; 21 Alta. L. R. 241 ; 
revsd., [1920] I D L. R. 29.— CAN. 

PART V. SECT. 3. SUB-SECT. 7. 

oi. - raZidtf//.] - ’Phore is notbing 
in Succession Duty Ac3t, 1923 (c. J3). 
or other stiitutes of Saskatchewan 
to prevent a testator from directing 
that logueies bi' paid fri'c from sne- 
e,ession duty.— Anderson Hhtatk, 
(Canada Pekmanem' Trust Co. r. 
McAdam, 11928] 4 1). b. R. 51 ; 119281 2 
W. W. R. 305 ; 22 Sask. L. U. 610. 
CAN. 

sm. Legacy subject to payment of all 
succession duty payable on estate — 
JMtoU Irguey nu'luded tn estate in debr- 
nnning rate of duty - Port ion of Icgaei/ 
ujifihed in payment of duty i leinpi from 
duty.\ ' Stamp Duties Comh. v. bws- 
DOWNE (1927), 40 C. Ji. P. JI5.- AUS. 

PART V. SECT. 4. 

BO. Provincial duty — Assets in 
province forming part of larger estate— 
Deceased domiciled outside prmnncji.]- 
Deceased, domiciled outside British 
Columbia, left personal property of 
$1,000,000 of which $10,000 was in 
BiiLish Columbia : — Held : under 

R. S. B. C., Acts 1911 (c. 217) & 1921 
(0. 58), the duty payable on tho ncL 
amount should be H per cent, on tho 
first $100,000, 24 per cent, on the 
second $100,000 & 5 per cent, on 
tho balance ; of the sum thus ascer- 
tained tho $10,000 withm tho province 
was charged with its proportion which 
was taken by the province . — Re Suc- 
cession Duty Act, Re IIkcht, [1924] 
1 W. W. H. 1153 33 B. C. R. 154.— 

CAN. 
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Cases 796 —914. 


English and Empiee Digest Supplement, 


796. Add, Annotations : — Consd. A.-G. v. Bedford, 
[1926] 2 K. B. 184. Refd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

796a. Finance Act, 1925 (c. 36), s. 24.] — 

Circumstances {see No. 90a, ante) in which : — 
Held : succession duty was not payable, 
since the above sect, was not retrospective. — 
A.-G. V. Beijtjos [1927] 2 K. B. 439 ; 43 
L. R. 669 ; revsd, without affecting this 
point, [1928] 1 K. B. 798, C. A. 

799a. .] — Where a person, who has succeeded 

to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases fall in, the 


increased value of the succession for the 
piu^ose of succession duty is to be calculated 
by reference to the age of the successor at 
the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, & not to the value ol the property when 
the succession first arose, less the ground 
rents. — A.-G. v. Bedford (Duke), [1926] 2 
K. B. 184 ; 95 L. J. K. B. 517 ; 135 L. T. 
541 ; 42 T. L. B. 340 ; 70 Sol. Jo. 465. 

824. Add, Annotation : — Refd. Ormond Invest- 
ment Co. V, Betts, [1928] A. C. 143. 

853, Add, Annotation : — Refd. Be Drake, Drake v, 
Wilson, [1926] Ch. 559. 

861. For citation read “ No. 268, ante.'' 


Part VI. — Probate Duty. 


894. Add, Annotation : — Refd. Be Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

899. Add. Annotation : — Generally^ Mentd. Ormond 
Investment Co. v, Betts, 11928] A. C. 143. 


902. Add. Annotation: — As to (1) Refd. Royal 
Trust Co. A.-G. for Alberta (1929), 46 
T. L. R. 25. 

914. Add. Annotations : — Apprvd. Brassard v. 


PART V. SECT. 6. SUB-SECT. 1. 

d i. /SVmrrs.l — Held : with 

respect to a. very larj?o block of sbarcs 
iu a imniiif? <5o., the “ fair market 
value could not, bo said to be the 
price which probalily would have been 
obtained had the whole block of shares 
been put on the market at once, iti 
view of the number of shares & the 
limited market, that course would 
undoubtedly have depressed the mai’ket 
price, & the exors. were not bound to 
olYer the shares for sale at one time 
or at all ; nor slniuld said value bo 
fixed at the price which w'ould probably 
have been obtained from underwrit(?rH 
had a sale en bloc been made to them 
at the time of the death. — U nter- 
MEYER Estate v. A.-(t. for Brii’isii 
(k)LUMBiA. I1U281 3 J). Ji. R. 311 ; 
|]i>28J 2 W. W. R. 20U ; 39 B. C. R. 
r>33.— CAN. 


h i. .1 — Althoiitfh exors., 

when applying for ancillary letters 
patunt in British Columbia, had placed 
a value on the estate in tho province 
for the purriose of succession duty &, 
being accepted by tho Crown, had given 
a bond to scciiro payment of the duty, 
they are not bound by such valuation 
& i't,H aowiptanco by the Crown ; hut 
th('y have still the right to present a 
petition under Biicoession Duty Act, 
s. 43, to a judge of tho Supremo Ct. 
of the province who has jurisdiedion 
to determine what property of the 
estate is liable to duty & the amount 
duo. — Blackman v. R , [1 J>24 1 4 D. L. R. 
123 ; [1924] S. C. R. 40B.— CAN. 


h ii. .] — In an action on 

a bond to secure payment of duties 
under Succession Duties Act, R. S. A., 
1922 (c. 28), wherein the defence was 
that the true value of tlie estate did 
not exceed $6,000 & no duty was pay- 
able : — Held : the quastion of value 
was concluded by the values sworn to 
in the affidavits filed for the purpose 
of obtaining the letters probate, which 
values had been accepted os satis- 
factory by the Crtiwn. — R. v. London 
& Lancashire Guarantee & Accident 
Co. (Alta.). [19261 4 D. L. R. 874 ; 
[1926] 3 W. W. R. 461.-~CAN. 


h iii. .] — The essential 

precedent to the jurisdiction of the ct. 
under SuccchrIou Duties Act, 1922, 
e. 28, s. 38, Is that there is property 
the lialiUity of Mhieli to duly is in 
qiiCHlion & has to b(‘ defennmed by 


the judge. Therefore, when an ox or. 
on applying for probate plaeod a 
valuation on the estate for the inu'pose 
of succession duty & this valuation was 
accepted by the Oowm, the ct. cannot 
grant relief under said section . — lie 
Spence Estate, [1928] 1 I). L. U. 
644 ; [1928] 1 W. W. R. 71 ; 23 A11,a. 
L. R. 199.— CAN. 

sp. Agffreoate value — t^uccessUm Duty 
Act, (\ S., 1903 (c. 17).]- -Receiver 
General op New Brunswick r. 
Rosborough (1 91 5 ), 43 N. B. K. 2 . 68 . — 

CAN. 

PART V. SECT. 5, SUB-SECT. 2. 

st. “ Net value — Mode of calculation 
— Aggregate value including life insur- 
ance money.] — R. V. Mjcibach, [I927J 2 
D. L. H. 1020 ; [19271 1 W. W. R. 981 ; 
22 Alta. L. R. 482. -€AN. 

PART V. SECT. 6. SUB-SECT. 1. 

8W. Valuation of estate acceptance 
by Croum of surety bond — Eight of 
executor to distribute estate — Succession 
Duty Act, R. S. H, C., 1911 (r. 217).]— 
Minister of Finance v. Caledonian 
Insurance Co., Uc Land Registry 
Act JliGGi.NSON, [1923] 4 D. L. R. 
439 ; [19231 3 W. W. R. 925.— CAN. 

PART V. SECT. 6, SUB-SECT. 2. 

sa. Postponement — Disputed claim 
against estate.] — Where dece,aHed’B es- 
tate is subject to a claim, not admitted, 
on notes made as surety for another, 
while it is right to postpone the final 
settlement of tho exor.’s liability for 
succession duty as to tho sum repre- 
sented by such alleged indebtednebs, 
an ordei dealing with the matter should 
postpone the date of payment to a 
time oortain, & should contain a term 
diixjctmg payment of duty upon the 
sum should it be determined that tho 
estate is not liable for the claim, & 
a further term that. If the estate is 
liable, the exor. should pay duty upon 
his claim against tho principal debtor. 
— Re Succession Ditty Act & 
Sproule, [1924] 2 W. W. R. 1087 ; 
34 B. C. R. no.— CAN. 

PART V. SECT. 6, SUB-SECT. 3.— A. 

sb. ** Sister ** of deceased — Succession 
Duly Act Amendment Act, 1899, s. 2 (4) 
— Includes half -sister. Y ~Rc. Oliver 
(1901), 8 B. C. R. 91.— CAN. 
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PART V. SECT. 8. SUB-SECT. 1. 

sd. From what dale payable — Suc- 
cession Duty Act, R. 8. U. C\, 1924 
(e. 244).] — Re Oldfield Estate, 
Re Succession Dtrry Act (B. C.), 
[19271 4 L). L. R. 711; [1927] 3 

W. W. R. 361.— CAN. 

sf. .] -Where under Suc- 

cession Duty Act, R. S. B. (1 1924, 
c. 244, the exors. elect to pay the duty 
on a contingent eslaLMwit.hin two years 
from the death of tho deceased, & a 
time is fixed by the Lieutenant- 
Governor in Gouncil for the payment 
thereof, no interest on said duty Is 
ebargeablo except from tho date so 
fixed. - Wilson i’. M inister of Finance, 
[J 928] 3 D. L. R. 253 ; [1928] 2 W. W. R. 
.685.— CAN. 

sg. Extension of date from which 
interest runs — Application for — 2'inie 
for making.] — Held : such an applica- 
tion might he made after the expira- 
tion of the six months during which, 
if payment were then made, no Interest 
was chargeable. — Re Farmer, [1926] 
1 D L. R. 894 ; [1926] 1 W. W. R. 
366 ; 36 B. C. R. 334.— CAN. 

PART V. SECT. 8, SUB-SECT. 3. 

sj. Hearing of summons under 
Succession Duty Act, R. S. B. C. 1924 
(e. 244 ), 8. 34 — Must be before judge who 
issued summons.] — Re Clapham, 
Minister of Finance v. Burkf.- 
Roche (B. C.), [1925] 4 D. L. It. 325; 
on appeal sub nom. R. v. BuuKic-RocnE 
(1926), 37 B. C. R. 313.— CAN. 

PART V. SECT. 9. 

sl. When rcjmyment carries interest .] — 
Suceossiou Duties Act, 1893, s. 34 (2), 
relating to the jiaymont of interest on 
BuccoBBion duty repaid applies only to 
the repayments of succession dut y 
assessed under sect. 31 (1). — Re Knox 
(1927), S. A. S. R. 26J.— AUS. 

PART VI. SECT. 2, SUB-SECT. 1 — B. 

886 i. Not liable to duty — Under 
Probate Duty Act, R S. B. C., 1924 
(c. 202).] — Bowman v. A.-G. (B. C.), 
[1926] 4 D. L. R. 834.— CAN. 

PART VI. SECT. 3. 

a i. Deed of gift.] — Staau'S 

Gomr. V. Skinner (1926), 29 W. A. 
L. K. 58.- AUS. 



Vol. XXI. — ^Estate and Other Death Duties. Cases 914 — 943. 


Smith, [1925] A. C. 371. ApW. Baelz v. Public 
Trustee. [1926] Ch. 863; Pass v. British 
Tobacco Oo. (Australia) (1926), 42 T. L. R. 
771. Consd. Erie Beach Co., Ltd. r. A.-G. for 
Ontario, [ 1 929] 4() T. L. R. 33. Refd. A.-G. v, 
Sudeley, [1896] 1 Q. B. 354; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 205; Re 
Aschrott, Clifton v. Strauss, [1927] 1 Ch. 313 ; 
London & South American Investment Trust 
V. British Tobacco Co. (Australia), [1927] 1 Ch. 
107. Mentd. In the Goods of Ewing (1881), 
6 P. D. 19. 

917. Add, Annotations : — As to (1) Consd. Baker 


V. Archer-Shee, [1927] A. C. 844. Refd. Herbert 
V, I. R. Comrs., I. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 593; A.-G. Belilios, [1928] 
1 K. B. 79S ; Daw Inland Rtj venue Comrs., 
DufC-Dunbar v. Inland Revenue Comrs. (1928), 
14 Tax Cas. 58. Generally, Mentd. Brassai’d 
V, Smith, [1925] A. C. 371. 

919. Add, Citation: — Subsequent jiroceedings 
(1883), S. B. & Ad. 78. 

943. Add. Annotation : — Mentd. He Bowei 

Williams, Bx j). Trustee, [1927] 1 Ch. 441. 
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Cases 5—1538. 


English and Empiee Digest Supplement. 


ESTOPPEL 

Part I. — Nature and Classification. 


6. Add, Annotation : — As to (li) Refd. IT. v. II., 
[1028] P. 200. 

7. Add. Amioiaiion : — Refd. H. v, H., [1028] 
P. 206. 

8. Add. Annotations : — Refd. liyman v. 

Hyman, lluj?hes v. Hughes (1928), 130 L. T. 
416. Mentd. Statham v. Htatham, [1920] 
P. 131. 

9. Add. Annotation: — Refd. H. v. H., [1928] 
P. 206. 

10. Add. Annotations : — Refd. Pag(‘ r. Hcottish 
Inscc. Porpn. (1020), 08 L. J. K. B. 308. 


Mentd. The Jupiter (No. 2), [1025] P. 60 ; 
Employers’ Liability Assce. Corpn. v. Sedg- 
wick, Collins, [1927] A. C. 95 ; The Jupitei* 
(No. 3) (1927), 1.37 L. T. 333. 

10a. .] — Estoppel is a rule of evidence, & not 

a bar to the jurisdiction. — H. v. H., [1028] 
P. 206 ; 97 L. .1. P. 116 ; 139 L. T. 412 ; 41 
T. L. R. 711 ; 72 Sol. .To. 598. 

11. Add. Annotation : — Refd. H. v. H., [1028] 
P. 206. 

28. Add. Annotation /—-Refd. Anderson v. Equit- 
able Assco. Soc. of the United States (1020), 
134 L. T. 557. 


Part II. — Estoppel by Matter of Record. 


52. Add. Amiotai'ions Apld. Morriss v. Winter 
(1929), 45 T. L. R. 043. Mentd. Ereeborn v. 
Leeming, [1026] 1 K. B. 160. 

63. Add. Annotation : — Consd. Selby v. Atkins 
(1926), 135 L. T. 45. 

96. Add. Annotation : — Distd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

103a. .] — ^Money-lenders Act, 1900 (c. 51), 

s. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft, borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect. — Cohen 
V. JONESCO, [1920] 1 K. B. 1 1 9 ; 95 L. J . K. B. 
100 ; 90 J. P. 18 ; 42 T. L. R. 41 ; 70 Sol. Jo. 
138 ; revsd. on other grounds, [1926] 2 K. B. 
1 ; 95 L. J. K. B. 467; 134 L. T. 690; 90 
.1. P. 74; 70 Sol. Jo. 386; 42 T. L. R. 294, 
C. A. 

104a. .] — All order by consent is binding 

unless A until it has been set aside in pro- 
(u*(‘(liugs constituted for that purpose. Pltf. 
in an action based upon charges which he has 
withdrawn by a consent order in a x^i*evious 
action between the parties is estopped by 
the order, cannot effectively jilead in reply 


that his consent was induced by fraudulent 
concealment;. — K inch v. Wai.cott, 119201 
A. C. 482 ; 98 L. J. P. 0. 129 ; 141 L. T. 102, 
P. C. 

114. Add. Annotation : -Consd. Pai)adopoulos v. 
Papadopoiilob (1920), 4(y T. L. It. 41. 

122. Add. Annotation : — Refd. King v. 'Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 

141. Add. Amiotation : — Mentd. Rc A Debtor, 
[1027] 1 Ch. 410. 

148. Add. Annotation : — Consd. (-onqiuT v. Boot, 
[1928] 2 K. B. 336. 

151. TVfter tliis case add “ Decree for restitu- 
tion of conjugal rights.] — See Husband & 
Wife, No. 4707a.” 

153a. Re-registration of birth of Illegitimate child.] 

' -The re-registra1;ion, as providcMl h)r in the 
Kch(‘dul(3 to Legitimacy Act, I92t) (o. (iO), of 
the birth of a child originally illegitimate, 
the cliild liaving become legitimate by virtue 
of th(‘ provisions of that Act, is not a record 
of a }>inding decision. In authorising 11 le 
re-registration the Registrai*-Ci eneral does not 
act 111 a judicial cai)acity the r(*-registi*a- 
tion of tla* birtli does not create a rrs indirala. 
--.Tonus v. .Ionus (1929), 98 L. J . V . 71 ; 
110 L. T. 617 ; 15 T. L. R. 292 ; 73 Sol. Jo. 
192. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 

■a. Irregularities in procedure.] - 'YhG 
(lismiHRul of prior luotioue for 
irregrularitios in proccdui-c does not 
prevent a i adjudication on a subse- 
quent proper & rogrulor motion. — 
He Doty & Marks. [1925] 4 D. L. K. 
740.— CAN. 

tb. Action on immoral coiUract.] — On 
the trial of an action the judge came to 
the conclusion that the evidence dis- 
closed an illegal contract under which 
defts. were to receive part of the 


money obtained by pltf. while engaged 
in prostitution, & that the action 
was of an indecent character & unfit 
to bo dealt with, &: lie dibnussed it, 
the formal judgment stating that “ this 
ct. does of Its own motion & without 
adjudicating as between pltf. & defts. 
on the matters in dispute between 
them, order that this action be dis- 
missed out of this ct., with costs ** : — 
Ucld : the order precluded pltf. from 
again suing in respect of any of the 
causes of action included in the state- 
ment of claim. — Guilbault v. 
Brothier (1904). 24 C. L. T. 342 ; 
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10 B. C. R. 449.— CAN. 

PART II. SECT. 2. SUB-SECT. 1.— 
B. (a) iv. 

104 i. .] — Where an order 

was made at ohambers by consent of 
the parties, & an appeal was subse- 
quently taken by the solr. for one of 
the parties that at the time of the 
making of the order he was under a 
misapprehension os to the effect of 
tw o judgments of the Supreme Ct. ; — 
Held : the consent order operated as 
an estoppel . — Re Klink, [1924] 1 
D. L. R. 295 ; 5G N. S. R. 389.— CAN. 



190. After this case add “ .] — See^ also, 

Insurance, Vol. XXIX., pp. 122, 182-184, 
Nos. 752, 1404-6, 1408, 1409. 1420, 1422.*’ 

204a. For deduction of costs — Not res Judicata.] 

— Pltf., who had been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit & this 
balance of £490 payable to the vendor on 
completion & instructed deft, to pay the 
balance to the vendor when completion took 
place. Completion did not take place, & 
pltf- demanded the above balance from deft. 
& brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft, 
not to pay over that sum to pltf. Deft, 
thereupon issued an interpleader summons 
in respect of the £100, & the master directed 
an issue, & ordered that deft, should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor’s claim was dismissed. 
Pltf. then obtained leave to sign judgment 
for £390, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft, contended that the master’s order 
allowing deft, to deduct his costs was final : — 
Held : the master’s order allowing the deduc- 
tion of costs was not res judicata^ but merely 
relieved deft, from paying the full £100 until 
the decision of the inteipleador issue & the 
result of the action, & pltf. was entitled to 
recover the full £100. — AiiLNUTT r. Mills 
(1925), 42 T. L. R. 68. 

209. To the cross-reference following this case 

add **In proceedings before RaUway & Canal 
Commission — Under Mines (Working Facilities 
& Support) Act, 1923 (c. 20).] — See Meneh, 
Vol. XXXIV., pp. 635, 636, No. 325.” 

213. Add. Annotaiioyis : — As to (4) Refd. .lacobson 
V. Frachon (1927), 138 L. T. 386. Generally y 


VoL XXI.— Estoppel. Cases 190—232. 

Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 

214a. .] — A previous decision on a matter in 

dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised tSc controverted before that tribunal & 
was clearly &; finally decided by it. — East- 
wood & Holt v. Btudek (1926), 31 Com. 
Cas. 251. 

215. Add. Annotation : — ^4.^ to (2) Refd. Eastwood 
& Holt V. Studer (1926), 31 Com. Cas. 251. 

222a. .] — In July & Aug. 1920, the share- 

holders of a CO. carrying on the business of 
whiskey distilling passed resolutions for its 
voluntary winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distilling up to Mar. 31, 
1921 , but not after, <& pending the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1921-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special (3omrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comrs., & that 
they were bound to follow his decision : — 
Held : the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment. — Edwards v. “ Old Bush- 
mills ” DiSTiiiLBRY Co., Ltd. (In Liquida- 
tion) (1926), 10 Tax Cas. 285, H. L. 

232. Add. Annotations Apld. Jaeger Co., Ltd. 
V. Jaeger (1929), 46 R. F. C. 336. Refd. 


part II. sect. 2, sub-sect. 1. 

B. (a) V. 

h i. - — -.J — Atkins r. Plain (18rtr»), 
II Or. 212. -CAN. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (0). 

201 i. In administration suit — 
Origmaiing summons against adminis- 
traior — Subsequent probate action by 
administrator.] — D.*h father was be- 
lieved to have died iut-estate, & D. 
took out a grant of letters of adminis- 
tration de bonis non. Bubsoqnently 
a sister of D. issued an originating 
summons, an order for administration 
was made, &; also an order that four 
payments should bo made to four 
sisters of D. out of the funds in ct. to 
the credit of the matter. D. was 
represented by counsel at the hearing 
of the summons upon which this last 
order was made. Subsequently D. 
was advised by his solr. that a will 
which he know his father had made, 
& which had been burned by his father’s 
directions, was not legally revoked, & 
D. instituted an action to revoke tho 
grant of letters of administration de 
bonis non to himself, & to prove tho 
will in solemn form : — Heba : being 
an originating summons by a next- 
of-kin for administration against D. 
as administrator, it was not open to 
D. to challenge in those proceedings 
the fact that he was an administrator, 
& D. was not estopped by the above 
orders. — Dooley v. Dooley. [19271 
I. R. 190.— IR. ^ 

204 i. .] — An interlocutory Judg- 


ment, which dellnitely decides a ques- 
tion of law, & from which no ai)i)oal 
is taken, may be res judicata when the 
question is niised between the same 
partiee, even m the same action. — 
Diamond v. Wkstebn Readty Co., 
[19241 2 D. L. R. 922 ; [1924J S. C. 11 . 
508.— U AN. 

sf. Order striking out guardian ad 
litem' 8 name from record,}~Ileld : not 
to operate as res judicata — Kitma u 
Ganganand Singh e. Mahauajah Sir 
Ramrshwar Singh Bahadur (1927), 

I. L. R. 6 Pat. 388.— IND. 

PART II. SECT. 3, SUB-SECT. 1.— A. 

213 X. .1 —Village oe Hager8- 

VILLE V. Hambleton, [1927] 4 D. L. R. 
1044 ; G1 O. L. R. 327. —CAN. 

PART II. SECT. 3. SUB-SECT. 1.— 
B. (b). 

sk. Agency.] — Where a Jiulgmout for 
indemnity has been pronounced between 
two parties, on tho ground that one 
was the principal & the other the 
agent, the Judgment is conclusive as 
to that fact. — 1*lu»ib v. MacDonald 
(W. C.) Registered, Latimer v. 

Foster Tobacco Co., Ltd., [1920] 

1 D. L. R. 899 ; 58 O. L. R. 322. — CAN. 

il. Decided hg jury in ejectment 
action.] — Tho judgmeut in an action 
of ojootment is only an estiippol between 
the nartlea as to the statutory Issue 
whether the claimant was entitled to 
possession ou the dav named in th 
writ, & not as to any facts decided by 
the jury in such action — Burnham 
V. Carroll Musgrovk Theatres, Ltd. ' 
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& Victoria Arcade, Ltd. (1927), 28 
S. R. N. S. W. 169 ; 45 N. S. W. W. N. 
23.— AUS. 

PART II. SECT. 3. SUB-SECT. 1.— 
B. (0). 

225 i. General rule.] — Where the 
cause of action is dllleront from what 
it was lu the lirst action, the matter is 
not res judicata. — Branigan v. Saba. 
[1924] N. Z. L. R. 481.— N.Z. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (d). 

230 xvii. .] — Kesp. claimed to 

deduct £1,000 in eomimtiug the prollts 
for tho year ending Mar. 31, 1921, & 
tho recorder allowed tb(5 d(}diic,t.i<u» 
claimed. Tho question cauu) again 
before the Special Coini*M. by wav of an 
appeal from an assessment for 1922-23 
— Held : the recorder’s doeihion on 
the assessment for 1921-22 was bind- 
ing, & the miestioii w'as res judicata — 
Alymer V. Maiiai'Fey, 1 1923] N. 167 ; 
10 Tax. Cas. 594.— IR. 

230 xviii. — -Wii/son v. 
Cameron (1842), 1 Kerr, 542.— CAN. 

230 XiX. .1 — CilAMBERH V. DOL- 

LAR & Stf,venson (1870), 2!> U. 0. R. 

599.— CAN. 

230 XX. .]— JoNKs V. City of 

St. John (1901), 31 S. O. K. 320.— 

CAN. 

230 xxi. - — .1 — Fosi'EJi V. Readme, 
[1926J 1 D. L. R. 102 4 ; 60 O. L. R. 
63.— CAN. 



Cases 232—366. 


English and Empire Digest Supplement. 


H<)ystead v. Taxation Comr., [1926] A. C. 
155. 

253. Add. Annotation : — Refd. Green r. Weatherill, 
[1929] 2 Ch. 213. 

256a. .] — Applts.* mine was worked during 

the years 1919, 1920, & 1921 during two 
hundred & five days only owing to strikes 
& the low price obtainable for ore, though 
maintenance was continued during the whole 
period : — Held : the question of average 
annual value was not res judicata by a de- 
cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year. — ^Broken Hill Proprietary Co. v. 
Broken Hill Municipal Council, [1926] 

A. C. 94 ; 95 L. J . P. C. 33 ; 134 L. T. 335, P. C. 

267. Add, Annotation : — Distd. Hoystcad v. Taxa- 
tion Comr., [1926] A. C. 155. | 

265a. Decision that patent valid — Subsequent action 
for Infringement — Whether defendant estopped 
from disputing validity of patent.] — In an 
action for infringement of a patent deft, 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge &> prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the i)atent. In a 
'I)reviouB action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. & V., & the issue of 
infringement had not been contested. In 
that act/ion the patent had been held to be 
valid. It was contended by deft, that the ct. 
was bound by the prior decision only as to 
construction of the specification &- not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims : — Held : the ct. was not strictly 
bound by a prior decision as to anticipation, 
<to it was open to deft, to prove anticipation 
by documents not before the ct. in the pre- 
vious action. — H igginson & Arundel v. 
PYM.AN, Same v. Same (1926), 43 li. P. C. 
291, C. A. 

Annotation — Mentd. Tie UiggmBon & AnindePt? Patent 
(1J)27). 44 K. P. C. 430. 


276. Add. Annotations: — As to (3) Apprvd. Hoy- 
stcad V. Taxation Comr., [1926] A. C. 155. 
Apld. Green v. Weatherill, [1929] 2 Ch. 213. 
Refd. Pickford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 44 T. L. R. 15. 

291. Add. Annotation : — Generally, Refd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

294. Add. Annotation: — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

296a. Admission.] — Under a will the annufil in- 
come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in resjicet of the 
share of each daughter, & a case was stated 
for the opinion of the Full Ct. of the High 
Ct. ui)on the questions: (1) whether tbe 
shares of the joint owners, or of any & which 
of them, in the land were original shares 
within sect. 38 ; (2) how many deductions 
of £5,000 resp. should make. The Full Ct. 
answered these questions as follows : (1 ) tlie 
shares of the six children surviving at the 
date of the assessment : (2) six. Upon the 
assessment for 1919—1920 the (;omr. allowed 
only one deduction of £5,000, contending 
iliat the beneficiaries were not joint owners 
within the Act. U])on a case stated the Full 
C’t. upheld that view, lield that the^ comr. 
W'as not estox)ped by the i)rcvious decision : — 
Held : the comr. was estopped, since althoiigh 
in the previous litigation no exx)ress decision 
had been given wh(‘ther the beneficiaries were 
joint owners, it being assumed & admitted 
that they were, the matter so admitted was 
fundamental to the decision then given. — 
Hoystead v. Taxation Comr.. [1926] A. 0. 
155 ; 94 L. J. P. C. 79 ; 134 L. T. 354 ; 42 
T. L. R. 207, P. C. 

Annoinlions ComA. I’iokford r. Qiiirkc, l‘ickford v. I. K. 
(Jomrs. (1927), 44 T. L. K. 16. Refd. Greon v. Wcatlioiill, 
[1929] 2 Ch. 21.3. 

334. Add. Annotation: — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. 0. 155. 

366. Add. Annotation : — Refd. Mackenzie-Kennedy 
V. Air Council, [1927] 2 K. B. 517. 


PART II. SECT. 3. SUB-SECT. 1.— 
B. (e). 

264 xi. .] -CFiAMBEits V. Unger 

(1876), 2.'> C. 1’. 180.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 

B. (I). 

274 ix. .] — lie Globe Wine Co. 

(Sask.), [1926] 1 D. L. K. 213.— CAN. 

274 X. — — .1— OASsrny v. In- 
GOLDSBY (1875), 36 U. C. R. 339.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (g). 

276 if. .] — An acjtion wnjs brought 

by a CO. to remove two of it« tnistocH 
for refusing to obey an order of the 
ct. made In a previous action dii*octing 
them to join with the other trustee 
in assoasing certain shares : — Br/d : 
deft, trustees were estopped by l.he 
judgment in the previous action from 
objecting to the status of directors 
who had ordered the assessment of the 
stock, as that was a question which 
should have been raised In that action. 
■ -Fraser River Mining Co. v. 


Gallagher (1896). 5 D. C. R. 82.— 

CAN. 

276 iii. .1 -Forsyth r. Bury 

(1887-8), 15 S. C. R. 543.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (i). 

303 i. General rule A — Carpenter v. 
Commercial Bank of Canada (1862), 
2 E. & A. 111.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (a) i. 

329 xxvil. Co-defendants.] — If 

the relief given to pltf. does not require 
or Involve a decision of any case 
between co-defts., they will not be 
bound as botwt^en each other by any 
proceeding which may be necessary 
only to the decree pltf. obtains. — 
Ma Pan Nyun v. Maung Sit Pitaung 
(1928), I. h. R. 6 Ran. 575.— IND. 

329 xxviii. .] — A judgment was 

obtained against A. & two others 
without service of process on A. or 
his having any knowledge of the suit; 
an attorney retained by the other defts. 
having appeared for A. also. Ho was 
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afterwards arrested on a ca, sa. issued 
on the judgment, & was discharged by 
a judge’s order on an affidavit denying 
laiowledgc of the suit & of any authority 
to the attorney to ay>i>ear for him. 
In an action for falsi' imprisonment 
against pltf. in that suit : — Held : A. 
was not esl,opped by the judgment 
from denying nis liability. — Sums r. 
Ferguson (1861), 10 N. B. 11. (5 All.) 
J 10.— CAN. 


PART II. SECT. 3. SUB-SECT. 1.— 

C. (b). 

346 ii. Korception to — Actimi 

on covenant of indemnity .] — An action 
on a covenant of indemnity Is an 
exception to the general rule that an 
estoppel is binding only on privies — 
London Guaranitje & Accident Co. 
V. Davidson, [19261 1 D. L. R. 66 ; 
[1926] 1 W. W. R. 148 ; 36 B. C. R. 
301.— CAN. 

g- i. One 'plaintiff president of 

company deftmdant in other jirocecdinga.] 
—London Loan & Savings Co.^r. 
Osborn, [19281 3 D.L.R. 258 ; [19281 
S. C. 11. 461.— CAN. 


381. Add. Annotation : — Mentd. More v. Weaver, 
[1928] 2 K. B. 520. 

382a. .] — Knight v. Legh (1828), 4 Bing. 

589 ; 1 Moo. & P. 528 ; 6 L. J. O. S. C. P. 
128 ; 130 E. R. 895. 

385a. .] — ^Pltfs.* steamer stranded in the 

Black Sea, <fc deft. L. agreed to try to salve 
her on the terms {i}iter alia) that security 
for payment of his remuneration should be 
arranged in London & that he would not 
arrest the ship unless there was an attempt 
to remove her before the security had been 
given. Security was given in London in 
accordance with the salvage contract, & the 
ship was refloated & taken to Constantinople 
for temporary repairs. Before she was ready 
to leave, the deft. L. brouglit an action 
against the master in the Turkish ct. on the 
ground that the ship was about to be removed 
without security having been given. By order 
of the Turkish ct. the ship was arrested, &, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
secimty had not been given, the Tm*kish 
ct., awarded L. £23,890. L. tlien disiiosed of 
the ship, & pltfs. brought this action, {a) for 
damages for breach of contract, (b) for a 
declaration tliat the Turkisli judgment was 
invalid, & (c) for an injunctujn to prevent 
tlie Turkish judgment from being enforced : — > 
Held : as pltfs. were not parties to the 
Turkish proceedings the doctrine of res 
judicata could not ai)])ly to the question of 
breach of contract. — Elleiiman Janes, Ltd. 
V. Read (1927), 44 T. L. R. 7 ; on apj^eal, 
[1928] 2 K. B. 144, 0. A. 

405. Add. Annotation : Wilson v. Maiile 
Mill (1925), 95 L. .T. K. B. (36(5. 

417. Add. Annoiatio)i : — ^Mentd. A.-G. v. Hornsey 
B. C. (1926), 43 T. L. R. 92. 

422. Add. Annotations .' -Heid. Ingeiiohl v. Wing 
On (Slianghai) (1927), 44 R. P. 0. 343; 
8alvesen (or \on Lorang) v. Austrian I’roperty 
Administrator, [1927] A. C. 641. Mentd. 
The Goulandris, [1927] P. 182. 

432. Add. Annotation Refd. A.-G. v. Denby, 
[1925] Ch. 596. 


Vol. XXI.— Estoppel. Cases 381— 498a. 

447a. .] — To sustain a second action on the 

same contract or the same facts there must 
be a distinct/ cause of action, not merely 
diff(‘rent damages. — Conquer v. Boot, [1928] 
2 K. B. 330 ; 97 L. .T. K. B. 452 ; 139 L. T. 
38 ; 44 T. I.. R. 486, 1). C. 

457. Add. Annotation : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

460. Add. Annotation: Mentd. The Goulandris, 
[1927] P. 182. 

461. Add. Annotation : — Mentd. Burrell v. Levon 
(1926), 42 T. L. R. 407. 

464. Add. A7niofatinn Refd. Berry v. Berry, 
(1929] 2 K. B. 316. 

473. Add. Annotatio7i : — Refd. Mackenzie-Kenned y 
V. Air Council, [19271 2 K. B 517. 

477. Add. Annotation : Mentd. The Goulandris, 
11927] P. 182. 

478. Add. Annotation : Gencralhj, Mentd. The 
V>ctis, (19291 P. 201. 

480. Add. Annotations : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. Refd. Debenham v. Per- 
kins (1925), 133 L. T. 252. 

^S2. Add. Ajinohdion Reid. Palmer v. Crone, 
[1927] 1 K. B. 804. 

483. Add. Annotation : Refd. (\)nquer v. Boot, 
[1928] 2 K. B. 336. 

492. Add. Annotation : — As to {!) Refd. Eastwood 
& Holt V. Studer (1926), 31 Com. Cas. 
251. 

498a. .] — TJetd : a statement of claim should 

be struck out, A the action dismissed, on the 
ground that, t h(‘ nuitter was res judicata by 
a previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
def(*nce, which has (dther been already 
(iecided in previous ))roceeding8, against the 
party raisiiig it, or might, have been raised 
m a i^revious j)roc(*eding in which the facts 
THH;essary to raise it have been decided against 
the person who d(isires to raise them 

(Sc’KUTTON, L..T.). MArKENZIE-IvENNEDY V. 

Air CoiTNC’iL, [1927] 2 K. B. 517 ; 96 L. .7. 
K. B. 1145 ; 43 T. L. R. 733 ; 71 Sol. Jo. 
633, C. A. 


PART II. SECT. 3, SUB-SECT. 1.— 
C. (c). 

sm. Action hy revemioner — How far 
hiiidniy on other reversioners.] — Held : 
it ia well settled that a suit tor a 
(leclaratiou by a reversioner to contest 
an alienation made hy a widow in pos- 
session, 18 a representative suit on 
behalf of all the rcverslonei’s, & a decree 
fairly & properly obtained against the 
reversioner In such a suit binds not 
only him but the whole body of 
reversioners on the one hand, & the 
alienee or his representatives on the 
other. — Tiiakaksincti v. Uttamkaub 
(192»), I. L. 11. 10 Lab. 613.— IND. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (d). 

374 ii. .1— SONACHALAM PlLLAI 

V. Kumakavklu Chettiar (1927), 
I. L. It. 51 Mad. 128.— IND. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (K). 

BO. Ejectment — Fictitious lessee party 
to first action — Second action against 
lessor.] — At the trial of an ejectment, 
xmder 14 & 15 Viet. c. 114, recovery 
was proved In favour of John Doe, on 
the demise of the now deft, agrainst the 
now pltf. ; & it appeared that the 
question there decided, being: one of 
boundary, was precisely the same as 


that agraiii brougrht up In this case . — 
Held : clearly no ostoppol, for that 
judgment was between diftei*<‘nt parties, 
Hk, under the old pracjtiee.'—Ch.xmiNK v. 
McMullen- (1854), 11 U. C. It. 250.— 
CAN. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

a i. -.] — Where aii ai»plica- 

tion for a writ of poshossioii was dis- 
missed because no notice of det ermina- 
tion of the lease had been given . - - 
Held : the landlord was not thereby 
barred from making another ajiplica- 
tion after giving such notice.— /2r 
Ernewein’ & Welch, 119281 4 D. L. It. 
498 ; [1928] 2 W. W. II. 628.— CAN. 

PART IL SECT. 3, SUB-SECT. 2.— 
B. (a) i. 

g i, — .1 — Jones v. Htder, 

[1928] 3 D. L. It. 301 ; [1928] 2 W. W. K. 
302 ; 39 B. C. It. 547.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
B, (a) 11 . . ^ 

465 i. Lease — Unsuccessful action for 
breach of covenant against sidjleUing — 
Action for ejectment on conviction under 
licensing laws.] — Applt., lessee from 
resp. & lieensee of an hotel, was con- 
victed of an offence under Liquor Act, 
1912(N. S. W.). After the conviot ion, 
by a writ issued on the same day, resp, 
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brought an actmn for ejectment against 
applt. claiming to be entitled to 
posstis^ion on the ground of a breach 
bv api)lt. of hiw covenant not to assign 
or bublet without resp.’s le^ivc, & 
judgment was entered for applt.. By a 
writ issued about a yeai after the issue 
of the writ in the llrst aotion, resp. 
brought another action for ejectment 
against ajiplt., claiming to be entitled 
to possession on the ground of the 
conviction: — Held: resp. was not 
debarred from relying on the conviction 
l)y n'ason of the fact that in the Hist 
action ho might have asserted the right 
(»f re-(5ntry which it gave him. — 
Cohen v. Lapin (1924), 35 C. L. R. 
247 ; 25 S It N. S. W. 291 ; 42 

N. S. W. W. N. 7.— AUS. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (b). 

496 iii. .1 — Williams & Sears 

V. Richards (1918), 25 B. C. K. 19. — 

CAN. 

496 iv. .] -rile chief test of res 

judicata is Kbmtitv of issm;. The 
issue raised in th<i present motion for 
an extmision of tiiiic for serving the 
stateiuoiit of claim hehl not to be 
identical with auv isHuo that had been 
adjudicated m the earlier proceedings 
in this matter. — G oodbun v. Mitchell, 
[1928] 2 W. W. Ii. 12.— CAN. 



Cases 508a— 559, English ani> Empire Digest Supplement. 


508a, .] — Mackenzie - Kennedy v. Air 

Council, No. 498a, ante, 

510. Add, Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

511, Add, Annotation : — to (2) Consd. Conquer 
V, Boot, [1928] 2 K. B. 336. 

520. Add. Annotation : — Refd, Green v, WeatherUl, 
[1929] 2 Ch. 213. 

521a. Proceedings in respect of registered trade 
mark — Former proceedings before registra- 
tion.] — ^Pltfs. commenced an action for 
infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement & 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off had been already adjudicated upon or 
were subsequent to the issue of the writ in the 
pi’esent action. The judge held that there 
was a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts. appealed : — Held : the reasons for the 
decision of the judge were right. — JAEGEii Co., 
Ltd. V. Jaeger (1929), 46 R. P. C. 336, C. A. 

528* Add* Annotation : — Mentd. Fishwick v, 
Gyani, [1925] 1 K. B. 617. 

529a. Judgment against separate estate of married 
woman — Action to obtain payment Into court.] 
— Where tlie c;t. in giving judgment against 
a married woman who is a defaulting trustee 
orders that the judgment be satislied out of 
her sei)arate estat<» execution proves use- 
less it js not open to pltf. in a new action 
to obtain against her judgment in a different 
form for payment of the moneys into ct. As 
against her the matter is rea judicata. But 
if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transferee as constructive trustee. Pltf. 
obtained against the first deft, a married 
woman judgment- for payment out- of her 
seijarate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 
jiaited with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 


in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft, had paid the money to 
the second deft, in order to defeat any judg- 
ment for pltf., & that the second deft, received 
the money as constructive trustee : — Held : 
in regard to the first deft, the matter was res 
judicata, as pltf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against her another form of judgment for 
payment of the moneys into ct. — Green v. 
Weatherill, [1929] 2 Ch. 213 ; 98 L. J. Ch. 
369 ; 45 T. L. R. 491. 

538. Add. Annotations: — As to {I ) Refd. Firm of 
R. M. K. R. M. r. Firm of M. R. M. V. L., 
B. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197 ; Pirie r. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanark- 
sliire Tram Co. (1927), 20 B. W. C. C. 780. 
Generally, Refd. Jenkins v. Jenkins, [1928] 2 

K. B. 501. 

540. Add, Annotations : — Apld. Pirie v Richard- 
son, [1927] 1 K. B. 448. Refd. Re Pennington 
& Owen, [1925] Ch. 825 ; Bennett v. White- 
head (1926), 90 L. J. K. B. 268; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773. 
546. Add, Annotation : — Refd. Pirie v. Richard- 
son, [1927] 1 K. B. 448. 

550. In the last line for “ case of the law ” read 
case out of the law.” 

Add. Annotations : — Refd. Pirie v. Richard- 
son, [1927] 1 K. B. 448; Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. C. C. 
780. 

After this case add “ Compare Contract, 
No. lC3a.” 

555a. -Barker v. Martin (1647), Sty. 20 ; 

82 E. R. 498. 

556. Add. Annotation :• -Generally, Refd. Cumber- 
land V. Lanarkshire Tram. Co. (1927), 20 
B. VV. C. C. 780. 

557. Add, .Annotation : - As to (1) Refd. Clark v. 
Urtiuhart, Stracey v. Urquhart (1929), 141 

L. T. 641. 

559. Add. Annotations: — As fo (1) Apld. Brooke v. 
Bool, [1928] 2 K. B. 578. Refd. Debenham 
V. Perkins (1925), 133 L. T. 252. 


PART 11. SECT. 3, SUB-SECT. 2.— 
B. (d). 

507 vi. .] — Where a cautje of 

tictiou is shown & the claim is dofeiideU, 
tried & decided, or where the ixjal issue 
hetwocn the parties, althou^rh not set 
out in the statement of claim, is tried 
& decided, it is not open to pltf., by 
a subsequent action i-elatloK to the 
same matters involved in tho earlier 
proceedings, to put forward a claim 
or plea which he had an opportunity 
of putting forward in the earlier pro- 
coediugs but which ho either omitted 
or ohoso not to put forward at that 
time. Such claim or plea is res 
judicata . — Wahl v. Nugent, [1924] 
a D. L. R. 679 ; [1924 J 2 W. W. li, 
1138; 18 Sask. L. R. 592: revsn., 
[192412 D.L.R.97 ; [19241 1 W. W. R. 
939.— CAN. 

607 vii. .] — suit is not barred 

by rea judicata where, though the 
matter wliioh forms the ground of 
attack might have been made a ground 
of attank In the former suit, pltfs. 
were not bound to do so. — Abuj-Ud- 
Din V. Bishabat, Ail. BTO., Raoof- 
Un-Din, KTC. (1927), I. L. R. 8 Lab. 
308.— mD. 


607 viii. — .] — SOKOLOSKI v, 
WiNTSKi, [1927] 2 D. L. R. 1029; 
[1927] 1 W. W. Li. 972 ; 21 Sask. h, R. 
455.— CAN. 

607 ix. .1— Winter v. Dewar 

& Co., [1928] 3 D. L. U. 631.- CAN. 

PART n. SECT. 3, SUB-SECT. 2.— 

B. (f). 

d i. Auxird of damages for delay — 
Sufisequcnt 'proceedings for com'pensa* 
tion for furVier delay,] — ^Whoi*o there 
was only one cause of action, & it was 
pltf.*b right to have his damages 
assessed once for all : — Held : the 
finding that pltf. could recover no 
damages after commencement of a 
subsequent action was binding npon 
both parties & was not, though 
erroneous, open to dispute. The Jud^ 
ment had not been appealed from k 
the question was res judicata betwoon 
tho parties. — McIntosh t>. Parent, 
[19241 4 D. L. R. 420; 66 O. L. R. 
652.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (g). 

■a. Action for rent — Eviction pleaded 
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by tenant — lieduction of rent granted- 
Itight tn bring addon for trespass,]— ■ 
If a tenant defends an action for rent, 
& a reduction is made on the amoimt 
oluiinod on tho ground that he has boon 
evicted iiy the landlord from part of 
tho premises, he cannot afterwards 
maintain trespass against tho landlord 
for tho same action which he relied 
on as an eviction in the former action. 
— Rourke V. McCullough (1859), 9 
N. B. R. (4 All.) 361.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
C. (c) 

672 i. Unsatisfied judgment .] — The 
fact that a decree has been obtained 
against one of a number of joint & 
several obligauts does not preclude a 
fresh action being brought against the 
others, if satisfaction has not been got 
under the decree already obtained. — 
Stkvkn V, Bboady Nobman & Co., 
[1928] S. 0. 361.— SCOT. 

PART II. SECT. 8. SUB-SECT. 2.— 
C. (d) I. 

n i. .] — ^Whore it had not been 

established that in oontraoting to pay 
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573. Add* Annotation: — As to (2) Retd. Firm of , 
R. M. K. B. M. V. Firm of M. B. M. V. L., 
[1926] A. C. 761. 

575a. Power to set aside Judgment.] 

— A judgment in Penang against deft., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name of 
the firm’s local representative, is a judgment 
against th(' local representative personally, 
whether he is a partner in, or merely an 
agent for, the 11 rm. A substjquent suit for the 
same debt against the linn itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
.judgment on the ground that pltf. was 
ignorant of its effect in law. — Fium of 
K. M. K. B. M. V. Firm of M. B. M. V. L., 
|102()] A. C. 761 ; 135 L. T. 64.5 ; S7fh nom. 
Firm of B.. M. K. B. M. v. Firm of M. B. M. 
V. L., B. M. K. B. M. SOMAHTJNUARAM 
Ohetty V. M. B. M. V. L. Supramanian 
CuE'rrv, 95 L. J. P. C. 197 ; 42 T. L. B. G80, 
P. C. 

/ luioUition -Folld. KiniJh / .Walcott, [1U2',)] A. C. IS2. 

577. Add. Annotatioyis : — Consd. Bennett v, White- 
head, [1926] 2 K. B. 380. Refd. Anderson v. 
Equitable Assce. Soc. of United States (1926), 
134 L. T. 557. 

577a. Action against partner— Subsequent 

action against firm.] — Firm of B. M. K. B. M. 
V. Firm of M. B. M. V. L., No, 575a, ante, 

579. Add. Annotations : — As to (2) Refd. Deben- 
ham V. Perkins (1925), 133 L. T. 252 ; Bennett 
V. Whitehead, [1926] 2 K. B. 380; Firm of 
B. M. K, B. M. V. Firm of M. B. M. V. L., 
B. M. K. B. M. Somasundararn (Uietty v. 
M. B. M V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

580. Add. Annotation : — Distd. Debenham v. 
Perkins (1925), 133 L. T. 252. 

581a. Judgment for debt incurred 

after separation.] — Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certmn date, on the ground that since 
that date she has been acting as principal 


by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgrnemt on the whole or part 
of one undivided debt.- -D ebenh AM’s, Ltd. 
V. Periuns (1925), 133 L. T. 252, D. C. 

590. Add. Aanolathm : — Apld. Donnorley v. Prest- 
wich TJ. I). C. (1929), 141 h. T. 602. 

593. Add. Annotations: — Apld. Dexters v. Hill 
Orest Qh Co. (Bradford), [1926] 1 K. B. 348. 
Refd. Anderson v. Equitabh' Assce. Soc. of the 
United States (1926), 131 L. T. 557. 

597a. — — Meaning of “ forthwith 

“ Forthwitli ” means, fortliwilh upon demand 
by the person (»ntitli‘d to the eentilicate, 
not furtliwitli upon the dismissal of tlui com- 
plaint. A certificate was applied for by thi‘ 
])erson entitled, five days after Dio complaint 
had been dismissed, A. granted two days 
after the* application, but dated as of the day 
upon whieii thii complaint was made : -Held : 
to have been made out “ fort hwitli ” within 
Offences Against the Person Ae.t, 1828 (c. 31), 
s. 27, to be a good defence, under sect . 28, 
to a Hubsecpieiit action for the same assault. — 
Costar. v. JIetherlnoton (1859), 1 E. & E. 
802 ; S CV>x, C. C. 175 ; 28 L. .T. M. C. 198 ; 
33 L. T. O. S. 105 ; 23 J. P. 663 ; 5 Jur. N. S. 
985 ; 7 W. B. 413 ; 120 E. K. 1111. 

599a. What amounts to conviction.] 

— an action for an assault deft, iileaded 
that, before action brought, plif. caused deft, 
to be summoned before a magistrate to answer 
a complaint in resi>ect of the assault, & th«at 
the magistrate “ adjudged det/errnined the 
said complaint & charg(\ & then ordered 
deft, then to pay, k, ilieii convicted him, 
deft., in the costs as well ol the said comyilaint 
A. charge as of the hearing thereof, but did 
not fm’tlier order or convict deft.” Tlie 
magistrate had decided only that deft, should 
enter into recognisances to keep the peace A- 
pay the costs thereof, A such costs only had 
been paid. No roc;ord of a conviction was 
produced, but the magistrate’s clerk sf^ated 
that it was not the practice to draw up a 


a commission, deft, had been acting 
as the agent of H. & that pltf. had 
elected to look to H , for payment : — 
Held : a Judgment by default recovered 
by pltf. against H. did not lender 
pltf. *8 claim against deft, res judicata, 
smee the cause of action against deft-, 
which it was admitted pltf. had before 
he sued H., did not exist against the 
latter & was not affected by the judg- 
ment. — W illiams v. Rodgers, [1921] 
2 W. W. R. 185 ; 56 D. L, R. 691 ; 
60 8. C. R. 664.— CAN. 

PART II. SECT. 3, SUB-SECT. 2, — 

C. (e). 

686 iv. — ,] — Abdur Rahim v. 
Mahomed Rarkat Ali (1927), 65 
L. R. Ind. App. 96.— IND. 

PART II. SECT. 3, SUB-SECT. 2.— E. 

694 i. Summons for assault — Dismissal 
— Subsequent action for same assault .] — 
In an action for assault & battery, deft, 
pleaded that an Information had boon 
made against him tiy pltf. before a 
magistrate in respect to the trespass 
declared on, imdor Dominion Act, 
32 & 33 Viot. c. 20. s. 43. & that the 
magistrate, after hearing, dismissed 
the information Sc gave deft, a certlfl- 


eat(* of dismissal, whereby & by force 
of the statute lie was released from the 
action: — Held: the plea was m- 
sufflcient in not stating that the com- 
plainant had prayed the magistrate 
to proceed summjirily. — W ilsux v. 
CODYKE (1866), 26 N. I). R. 516.— CAN. 


sc. yirqaiUal on cJiarfje of murder ~ 
Sutfsequent rharffe of assault occasiojiinq 
actual bodily harm.\ After l)eing 
a{i(iulttcd oil a trial for murder the 
accused w^ore eiuirged witli assault & 
battery occasioning actual bodily harm 
to the man Avhom they had betm 
acqulttiri of murdering. They pleaded 
res judicata Held : Hiiico tho fact 
of the assault iii question was involved 
in the alleged iiiiirdor, i.c. if tliorc was 
a murdt.T it could only be beeause there 
was the assault. Sc, therefore, it must 
have been considered & directly 
adjudicated on by tho jury, the 
acquittal on tho charge of murder 
rendered the matter of the assault 
res judicata as between the Crown Sc 
l.he accused. Sc was a bar to the second 
charge. — R. v. Gosbelim, [19281 1 
W. W. R. 134 ; 50 Can. Grim. Cas. 287. 
—CAN. 


598 ill. Necessity for 
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('(rtificate of co/unriMm.]— JUDE v. 
AuoiiEii 5c Goodman, [1924] 1 D. L. 11. 
448 ; 119241 1 W. \V. R. 279 ; 41 Can. 
Crim. Cas. 289 ; 1 8 Sask. L. R. 32. - CAN. 

g i. -■ — - Sulfscquetit conciction for 
sanu^ (}ffe7}ce — Whether aypral in aelton 
constituted ^'further ‘proccedinys.'‘'\- - 
Pltf. sued deft, by civil bill for 1:20 
damages for assaiiit. The Jvceortler 
held in pltf.’s favoiu*, & gave a d(‘ereo 
for i:i4 5«. Deft, appealed from ti)(; 
decree. Sc entered into a reeogiiiMMJce 
as i)rovidod by 45 Sc 4i> Viet. c. 29, s. b. 
After the case had been at hearing 
before the judge of Assizi? for a sliort 
time, deft, admitted the assault tS: the 
reasouableness of t he dauiages awarded. 
Sc raised a uew' deli‘rie«‘ whicli had not 
t)eeii available to him in the county 
et. ifc Deft, rolit'd ui»ou O lie ik •( s Against 
tho Person Act, ISfJI, c. 1 ^^9’, J’* 

Sc it w^as eontend(‘d oii his l)ehan that 
deft.’s convietion coi]])l(;d with the 
liuyinent ol tht» ]»enalty operatt^d as a 
release from “ all turther or other 
proceedings,” including the re-hearlng 
of the civil blD on aiq)t‘aJ : — Held : the 
appeal did not constitute ” further or 
other proceedhigs within Offences 
Against the Person Act, 1861, s. 45. — 
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formal conviction in such cases: — Held: 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), s. 45, <fc taking it as it stood it was 
not proved. — Hartley v, Hindmarsh (1866), 
L. R. 1 C. P. 553 ; Uar. & Ruth. 607 ; 3.5 
L. J. M. C. 255 ; 14 L. T. 795 ; 12 Jur. N. S. 
502 ; 14 W. R, 862. 

Annotations : — Expld. Jt. v. Milos (1890), 24 Q. B. D. 423. 
Befd. Police (-omr. for the Metropolis r. Ponovau (1903), 
52 W. li. 14. 


610. Add. Annotation : — Generally, Mentd. R. v. 
Hertfordshire JJ., Ex p. Larsen, [1926] 1 
K. R. 191. 

647. Add. AnnotaUon :—As lo (1) Consd. Pirie v. 
Bichardson, [1927] 1 K. B. 448. 

659. Add. Annolalion : — As to (2) Apld. The Point 
Breeze, [1928] P. 135. 

After this case add “ See, also, Adm;iiiai,ty, 
No. 700b.” 


Part III. — Estoppel Quasi of Record. 

672. Add. Annolafiun ; — Refd. Hyman v. Hyman, i 687. Add. Annotation : — Refd. York Glass Co. v, 
[1929] A. C. 001. Jubb (1925), 134 L. T. 36. 

677. Add. Annotation: — Mentd. Saklat v. Bella 


(1925), 42 T. L. R. 25. 692 . Add. Annotation : — ^Mentd. Browning r. 

686. Add. Annotalion : — Distd. Re Stollery, Weir Orumlin Valley Collieries, [1926] 1 K. B. 522. 

V. Treasury Solicitor, [1926] Ch. 284. 


Part V. — Estoppel by Deed. 


701. Add. Ayinoiation 8 .‘--Mentd. Palmolive Co. (of 
Hngland) v. Freedman (1927), 44 T. L. R. 86; 
Englisli Hop Growers v. Bering, [1928] 2 
3v. B. 171. 

734. Add. AnnoUition : Refd. Torbay Hotel v. 

Jenkins, [1927] 2 Oh. 225. 

776. Add. Annotation : — As to (1) Reid. Parr v. 
A.-G., [1926] A. C. 239. 

786a. .] — The recdtal, in a deed, of a former 

deed between the same parties, i)roves, as 
between the parties, so mu(;li of the former 
deed as is recited, but no more. — GiLLE'rr v. 
Abbott (1838), 7 Ad. & El. 783 ; 3 Nev. 
& P. K. B. 24 ; 1 Will. Woll. &; 11. pi ; 7 
L. J. Q. B. 61 ; 2 Jur. 300 ; 112 E. R. 665. 
Annotation : — Refd. FiHlirijoiig’ci’w Mystery Wardens & 
Commonalty r. Hohci'tsoii & SLuncs (1818), 18 L. J. C. P. 
55. 


916. Add. Citatio7L : — 94 L. J. Ch. 159. 

Add. Annotations : — ^Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355 ; Brown v. Dagenham Dis- 
trict Council, [1929] 1 K. B. 737. 

965. Add. AjiHoiation : — Refd. A.-G. v. Glen Lin(‘ 
& Liverpool A London AVur Rivsks Inset;. 
Assocn. (1929), 34 Com. Cas. 309. 

993a. S. r. Seabourne v. Power (1680), 2 Vern. 
11 ; 23 E. B. 619. 

Annoiaiicm, Smith v. Osborne (1857), 6 H. L. Cas. 

375. 

9936. .1 — Clayton v. Newcastle (Duke) 

(1682), 2 Cas. in Ch. 112 ; 22 E. B. 871, L. V,. 

Annotation : — Reid. Moi’so v. Paulkiicr (1792), 3 Swan. 
429, II. 


Macke v. Stokey, 119291 N. I. 134. — 

IR. 

PART II. SECT. 4, SUB-SECT. 3. 

623 i. General rale.] — Lack of juriH- 
diction ill the ct, deprives a judgment 
of any effect whether by estoppel or 
otherwise, even though the party 
alleged to be estopped sought the 
asaistance of the ct. whoso jurisdiction 
IS impugned. — MelNTOBn v. Pahknt, 
[1924] 4 D. L. It. 4 20 , 55 O. L. 11. 
552.— CAN. 

PART II. SECT. 6. SUB-SECT. 1. 

638 X. .] — JOURNEAY r. ItATh- 

WAY Passengers Assurance Co., 
[1924] 1 D. L. R. 308 ; 50 N. B. R. 
501.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. 

St. Should not be pleaded in atatC’ 
ment of claxm.] — Victoria Lumber & 
Manufacturing Co., Ltd. v. Thoalskx 
& Clark (13. C,), [1926] 4 P. L. R. 
971 ; [19261 3 W. W. K. 459.— CAN. 

sa. Slunild not he pleaded in cminter- 
claim 1 — Victoria Lumber & Manu- 
FAtnuRiNQ Co., Ltd. v. Thomsen & 
Clark (B. C.), [1926] 4 D. L. R.. 971 ; 
[1926] 3 W. W. R. 459.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

Bb. LecLsc null dt void — Lessor under 
dtsaMliiy.] — ^Whore the Nawab of M. 
executed a lease of certain immovable 
property for a term of 21 years in 
consideration of the sum or rupees 
5 lacs as advance of the total rent 


payable for & during the. said terni 
of 2J vears, on a suit being brought 
by th(' NawTib for recovery of 
possession: — Held: as the lease con- 
travened condition (1) of the Mursinda- 
bad Act it was null & void & the 
Na^vab was entitled lo rccov(‘i‘ 
poBHCHsion of the demised 3>roi)orty. 
The Nawab was not estoj>pcd from 
denying the validity of the lease by 
reason «if the Act as he w'as a jjcrsoii 
under disability. — ^Muiwhij>abad Na- 
wab V. Bilas Roy Chocdhuiu (1928), 
1. L. R. 56 Colo. 252. -IND. 

PART V. SECT. 2, SUB-SECT. 2. 

709 i. General rule.] — T., to* whom a 
patent of laud issued, by deed jiull 
made prior thereto, sold the land to L. : 
— JtJchl: in obtaining the patent T. 
W'as estopped by the deed from sotting 
up title in himself under the patent. — 
IwOBERTSON u. Dalky (1886), 11 O. R. 
352.— CAN. 


PART V. SECT. 2, SUB-SECT. 3. 

sc. T>ii nominee of Crmon to convey 
land — SuhscQuent grant to stranger .] — • 
Where the nominee of the Crown gave 
a bond for a deed of the laud to be made 
when the pateut siiould issue, & in 
the same ]>ond conveyed & covenanted 
to guarantee the title Held : on 
ejectment by a grantee of the nominee 
under a deed executed after the patent 
issued, this bond gave to the obligee 
no title by estoppel. — Doe d. McGill 
V. Shea (1846), 2 U. G. R. 483.— CAN. 


PART V. SECT. 5. 

sd. Transfer under Heal Property 
Act — Without special covenants — Pquil- 
(it)lc interest sxdfseyuently acquired by 
transferor .] — A transfer of land, in the 
furjii provided in the Ileal Property 
Act, made by the registered owner 
w'ithoiit any special covenants or 
recitals, docs not operate as an cstopjMd 
vS:;’does not vest in the transferee an 
equitable interest suhsequenty acquired 
by the transferor in l.he absence of auy 
fraud or misrepreHenl.ation by the 
latter. —BENNETT’ v. Giltmour (1906), 
16 Man. L. R. 304.— CAN. 

se. Deed of adoption — Accompanied 
by all necessary rrrmiOTiir.s.]— Wliore an 
adoption hud taken place with great 
publicity & with due performance of 
all the necessary ceremonies, & a 
formal deed of adoption had been 
extjcuted & registered & the adopted 
son had been received int.o the family 
of his adoptive father, & whore, further, 
the adoption W'us not challenged for 
several years : — Held : an estoppel 
W'as created whereby the adoptive 
mother was precluded from afterwards 
(llsputirig the adoption. — Dharam 
Pbakabh V. Kalawatt Deri (1928), 
1. L. R. 50 All. 885.-”IND. 

PART V. SECT. 8, SUB-SECT. 3.— C. 

993 vii. .] — Doe d. Tiffany v. 

MoEwan (1837), 5 O. S. 598.— CAN. 

PART V. SECT. 9. 

See cases in Part II., Sect. 6, sub- 
seot. 2, ante. 
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Part VI. — Estoppel in Pais. 


1021. Add» Annotations : — As to {2) Refd. Jones v. 
Waring & Gillow, [1 926] A. C. 670. GeneraUy, 
Refd. Commonwealth Trust v, Akotey (1925), 
94 L. J. P. C. 167. 

1036. Add, Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

1036a. .] — If a man misrepresents a fact, to 

that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage. — B eattie 
V, Ebuby (Loud) (1874), L. R. 7 H. L. 102 ; 
44 L. J. Ch. 20 ; 30 L. T. 581 ; 38 J. P. .564 ; 
22 W. R. 897, n. L. ; affg, (1872), 7 Ch. App. 
777, L. JJ. 

Aniwiatinns : — Mentd. Weekn r. Proport (187;H). L. K. 8 C. P. 
427 ; MoCollin r. (Gilpin (18S0). 5 Q. B. D .'JIlO ; York- 
siilrc Ky. Waptron Ho. v. Mooluro & CJomwall Min<‘ralH Bn . 
(1881), 45 L. T. 747 ; Wost Lonrloii Comracroial Bank r. 
Kitsou (1881), V.i Q. B. IJ. 3G() ; Poboi-tsoii r. Harris, 
11900] 2 0. B. 117 ; Halbot r. Lens, [19011 1 Ch. 311: 
(llivor 7\ Bank of Enprbinrt, 11901 | 1 Oh. (»(>2 ; Ilainford i*. 
K(‘ith it Blackinau Co., I190.H 1 Cii. 296. 

1038. Add. Citation : — 132 L. T. 22. 

1040. Add. Annotation Apld. IluddersOeld Pine 
Worsteds r. Todd (1925), 134 L. T. 82. 

1043. Add, Annotation : — Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. Ju R. 76. 

1065. In the twelfth line on p. 297, after the word 
“ agreement,” insert “ defts. pleaded that 
the agreement,” 

1066. Add. Annotations : — Consd. Kreditbank (Vi.s- 
.sel G. m. b. II. v, Schenkers, [192()] 2 K. B. 450. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 13‘7 L. T 443 Refd. Houghton r. 
Nothard, Lowe Sc Wills, [1927] 1 K. B 216 


1068. Add. Annotations : — Refd. Houghton v. 
Nothard, lx>we & Wills, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) r, Barehays Bank (1927), 
137 L. T. 443. 

1108. Add. Annotations : — Apld. Silver v. Ocean 
8.S. Co. (1929), 46 T. L. R. 78. Refd. Evans 
V. Webster (1928), 45 T. L. R. 136. 

1111. Add, Annotations : — Distd, Reckitt v. Bar- 
nett, Pembroke & Slater (1927), 44 T L. R. 
63. Refd. Jones v. Waring Sc Gillow, [1926] 
A. C. ()70; British & North European Bank 
V. Zalzsiein, [1927] 2 K. B. 92; Home & 
Colonial Insce. v. Ijondon Guarantee & 
Accident Co. (1928), 45 T. L. R. 134. 

1130. Add. Annotation : —Mentd. lie Wait, [1927] 
1 Ch. 606. 

1147. Add. Annotation : — Refd. Laurie & More- 
wood V. Hudin, [1926] 1 K. B. 223. 

1148a. .] — Defts., warehousemen Sc whar- 

fingers, held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to W. & 
Co , who sold thorn to pltfs., giving to the 
latter a delivery note, which they lodged 
w'ith defts. DeiXs. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 
delh ery. It was contended that on the sale 
to W. Sc Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no api3ropriation 
of the 200 quarters liad taken place : — Held : 
(1) pltfs. had no claim to the maize ; (2) defts. 
Sc> A. were not estopped from denying that 


PART VI. SECT. 3. SUB-SECT. l.~A. 

1032 i. How estoppel arises,] — 
Estoppel arises where a man is pre- 
(ihi(i(‘d from denying the truth of any- 
thing which he has represcuted to be 
a fact, though it ts not a fact.- lie 
MONTOOMKUY r. l)IAMONI», DIAMOND 

V. MoNToovfF.RV, 11 925 J 4 D. L. B, I 
736.- -CAN. 

1040 i. Where all parties know the, 
truth — No representation.] — A tenant 
aft-er the expiry of his origmal lease 
received from his landlord notice to 
quit at the end of the following month. 
In reply, he Nvrote a letter which con- 
tained {mter aha) an admission that ho 
was a montlily tenant. At the hearing 
of a suit in ejectment the tenant 
contended that his original loose being 
for manufacturing purposes he had 
a tenancy from year to year, & was 
entitled to six months* notice : — IlcUi : 
he was not estopped from so con- 
tendmg as the facts affecting tho 
tenancy were within the knowledge 
of both parties. — Jacks & Co. v, 
JoosAB Mahomed (1923), I. L, R. 
48 Bom. 38.— IND. 

PART VI. SECT. 3, SUB-SECT. 1.— 

B. (a). 

1041 xiv. .1 — In 1894 applt. 

trrani-ed a lease of land “ from year to 
year *’ to reaps. In 1903 rosps. wished 
to build a house on tho l^ind & applt. 
wrote that the lease was a permanent, 
one, though tho rent was liable to 
enhancement. Resps. built a house 
& applt. received a bonus In respect of 
it. In 1916 applt. sought to eject 
rosps. : — Held : whether tho lease was 
a permanent one under tho agree- 
ment, applt. *s statement in the letter 
that it was so was a representation of 
fact & not an expression of opinion, 
& he was estopped from denying it. — 


Foiibes V. Rallt (192.5), L. R. 52 i 
Jnd. App. 178.— IND. ' 

10441. .] — In order to | 

found an estoppel a reprosentatiou i 
must be of an (‘xisting fact, not of a | 
mere intention, & a promise whu'h | 
mere stat.ement of an intention 
to do something in the future is not 
sntlKuont.- — Kazanhoffu. Buounstein, 
[1921] 2 J). D. R. 1170; 2 W. W. R. 
500.— CAN. 

1044 ii. S. P. Dntauio Kquitahle 
JjAvv i;: Accident Insuhance Co. ii. 
Baker, 11926 1 2 D. J.. R. 289 ; [1926 J 
S. C. R. 297.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

1096 xviii. .] — If a poi*sou sel.H 

up estoppel ho must show that ho lias 
altered his position to his prejudice 
owing to tho conduct of the other 
party wlioiii ho claims is estopped. — 
St. John County Hosittal v. Peck, 
11924] 2 D. L. Ji. 163; 51 N. B. R. 
324.— CAN. 

1096 xix. .1 — A tenant in reply 

to a month’s notice to quit wrote a 
lt5tter containing {inier aim) an admis- 
sion that ho was a monthly tenant. At 
the hearing of a suit in eject, meut, he 
contended that ho was entitled to six 
months' notiwi : — Held : ho was not 
estopped from so contending, as the 
landlord having already given notice 
to qmt had not shown that ho had 
altered his position by reason of the 
admission. — Jacks & Co. v. Joosaii 
Mahomed (1923), I. L. R. 48 Bom. 
38.— IND. 

1096 XX. .] — In order to 

create an estoxipol in pats it must be 
shown tliat he who desii-es to take 
advantage of it bos acted upon the 
untrue representation as true, not 
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knowing it to be untrue, thereby 
altering lus position to his prejudice. — 
Hut-T’Man 0. Bosh (1925), 57 O. L. R. 
32‘b CAN. 

1096 xxi. .J — Where a person, in 

reliance on the statement of a third 
person, pa vs over monev Nvliich he has 
a legal right to got back, it is not true, 
as a genera] proposition, that in order 
to estalilisb prejudice siifhcicnt to 
sniiport an cstopijel against such third 
jierHon ho lUUbt show that tho payee is 
iiiHolvont. — BovI'.h a. Borley, [1928] 
4 J). J.. R. 302; [1928] 3 W. W. B. 69. 
—CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— A. 

1144 xl. - .] — -Pltf. was induced 

to buy certain lots of land at B. by 
the representations of the vendor’s 
agent that a near-by block of land was 
a publi(5 park to tht* free user of which, 
as a liathlng beach & recreation ground, 
nltf. A" his family would ])C entitled. 
Th(‘ vendor, who owned said block, 
afterw'imls fenced it off A demandisl 
a fee from pltf. & othci’s for admission 
to it : — Held : on the gi-ound of 
estop x)ol, pltf. w'as entitled to a <leclo ra- 
tion that ho &■ all persons claiming 
througli or imdiT him were entitled 
to froo iiassagc to A free use of said 
block at all times as though it wert* a 
public i)ark, & to an innmetum restrain- 
ing vendor from doing anytldng to 

E revoiit such passage A use. — TTuim v. 

lOW, [19281 4 1). L. B. 315 ; [1928] 2 
W. W. B. 710.— CAN. 

sd. As to fault for accident ) — The 
fact that pltf., the driver of a vehicle 
wldcb eame into collision with a motor 
car, hBiBhI immediately after tho 
accident that lie inHudgod tho dis- 
tance of the motor car '—Held: not to 
raise any estoppel.— H unt v. Morgan 
(A lta.), [1926] 3 W. W. R. 804; [1927 1 
] 1). L. n. 267.— CAN. 
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pltfs. were the owners of the 200 quarters of 
maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transferred (Sankey, J.). — 
Laurie & Morewood v, Dudin (John) & 
Sons, [1925] 2 K. B. 383 ; 94 L. J. K. B. 
928 ; 30 Com. Cas. 280 ; affd,, [1920] 1 K. B. 
223 ; 96 L. J. K. B. 191 ; 134 L. T. 309 ; 42 
T. L. R. 149 ; 31 Com. Cas. 96, C. A. 

AnnQtahon: — As to {!) Apld. He Walt, [1927 J 1 Ch. 600. 

1154. Add, Annotatiun : — Mentd. .Tones v. Waring 
& Gillow, [1926] A. C. 670. 

1209. Add, Avnolation : - Mentd. Brown v, 
IJarrison (1927), 90 L. J. K. B. 1025. 

1213. Add, Annotation : — As to (2) Refd. Anderson 
V, Equitable Assce. Soc. of the United States 
(1926), 134 L T. 557. 

1219. Add, Ciiatimt : — J B, R. A. 210. 

Add, Annotation : — Afi to (1) Expld. & Distd. 
Gateshead Union Assrnt. Com. v, Redheugh 
Colliery, [1925] A. C. 309. 

1223. Ar/iZ. Annotation I.,oiidon Hole- 

proof Hosiery Co. v, ]\*idrnore (1928), 44 
T. L. R. 499. 

1221, Add, Annotation Consd, Hougliton r. 
Nothard, Lowe A- Wills (1927), 44 T. L. R. 76. 


1228a. As to performance of statutory duty or 
exercise of statutory discretion.] — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can arise 
in such a case. — Sunderland Corpn. v, 
Priestman, [1927] 2 Ch. 107 ; 96 L. J. Ch. 
441 ; 1.37 L. T. 688; 26 L. G. R. 64. 

1238. Add, Annotations : — Consd. Hyman v, Hy- 
man, [1929] A. C. 601. Refd. May v, Mav 
(1929), 98 L. .]. K, B. 770. 

1247. Add, Citaiiona 94 L. J. P. C. 93 ; 132 
L. T. 511. 

I 1257. Add, Annotations : — Consd. Huddersfield 
Pine Worsteds v. Todd (1925), 42 T. L. R. 
52. Mentd. Re EUis, [1926] Ch. 604. 

1259. Add, Citation : — 132 L. T. 99. 

Add. A7}7totaiions Page v, Scott isJi 

Jnse(‘. Corpn. (1929), 98 li. J. K. 13. 308. 
Mentd. The .lupitor (No. 2), [1925] P. 6tl ; 
Employers’ Liability Assco. (Wpn. v, Sedg- 
wiek, tbllins, [1927] A. V, 95. 

1265. Add, Annotations : — Refd. A.-G. v, Denby, 
[1925] Ch. 596. Mentd. The Jupiter (No. 3) 
(1927), 137 L. T. 333. 


PART VI. SECT. 3. SUB-SECT. 2.- 
B. ^a). 

: tli« kuIUtk W(»r(’ not. (^stopped 
from jjrovjnfir thoir ownership of tli(‘ 
safe. — W alktcu r. Hyman (1877), 1 
A. n, 3 tr).~'CAN. 

Held : tliere was ovideuco of an 
estoppel.—WEST V. O’Lkauy (1894), 
32 N. B. K. 28G.— CAN. 

PART VI. SECT, 3, SUB-SECT. 2.— 
B. (c). 

1173 iv. AJlfffatiov of 

prfvious judgment- Made by attorney 
ad — Aequiosceiice in a judgment 

cannot he prcsninod ninsl he uii- 
eciuivocfil : it must lie made hy the 
party himsolf or by ids attoriH'.y 
specially authorised & It is not biudiuK 
upon the priiiciijal if made by an 
at.torii(3y ad litem acting imdcr his 
general mandate. — D lbik' v. Corpn. 
Dk Mmihton, 11928] 1 D. L. R. 225 ; 
[1927] S. C. K. 526.— CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (e). 

sf. Dovvnient evulcncing — 

Where deft, executed a doeiuuont 
evidencing a loan ref^olved by him from 
applt. & ooijHtltnl.mg an order, for the 
amount of tlm advarujc; niuni a eo. 
about to bo fonruul for the purpose 
of acquiring it eondnetlng resp.’s 
bnainess ; the document eon- 

stltuted an estoppel which i)r(;oluded 
resp. from giving evidence to eontradiet 
or vary the terms thei'eof, & the money 
advanced, not having been paid by the 
eo. to applt., resp. w'as personally 
liable on the contract.— HKAmENSTAix 
Bkos., Ltd. v. PoTTT.flON (1928), 22 
Q. J. P. R. 156.— AUS. 

PART VI. SECT. 3, SUB-SECT. 3.— A. 

1221 i. (General rule.] — Demingr r. 
Bf.df.ll. [1925] 3 D. L. R. 1063.— can. 

1221 ii. .]— Patterson ilSmith 

(1877), 42 U. C. R. 1.— CAN. 

1221 iii. .] — Where pltf. induced 

th<* ct. to gi'ant him a judgment 
rtieognislng deft.*s right to timber: — 
//eld : he was estopp(^d from after- 
wards cont^mding that deft, had no 
right to dispoH(' of timlier. — M anlkv 


r. O'Brien, He MArraNTosn (1901), 
22 (.. J.. T. 74 ; 8 B. C. R. 280.- CAN. 

1221 iv, .] — Baker v. Baker 

(1904), 40 N. S. R. 470.— CAN. 

1226 i. As to posUiofi of party 
estopped,] — A party is not disabled by 
law from explaining a matter of evi- 
dence, only because bis explanation 
consisl s of circumstances wiiicli include 
wrongdoing on Ills part. PRFi^s v. 
Matiifaw, [1927] V. J.. R. 326; 48 
A. L. T. 183; [1927] Argus. L. R. 197— 
AUS. 

PART VI. SECT. 3. SUB-SEd^. 3.— B. 

1233 ii. .] — The fact tliat a 

person, who has recovered a judgment, 
l.akCR part in a reforouce directed 
thoridiy, does not bring liim witlim 
( hi5 I’ule that a person, who after 
recovering a judgment puts it into 
clleet & accepts benelits under it. is 
estojipod from appealing therefrom. — 
Mainfboid r. Mainfroid (Alto.), 
[1926] 4 D. L. R. 1060 ; [1926] 3 

W. W. R. 617.— CAN. 

1241 i. /*ropcrty afterwards 

elaimed under avot/ier litlt,.] — Connork 
V. Myait (1915), 49 N. S. R. 139. — 
CAN. 

1243 i Title mihsequentl y acquired 

ft// possc.ss'm?/.]— S mith r, Hmitti (1884), 
5 O. R. 690. - CAN. 

? i. Sale of reversionary iniercst.] 

’LEMING V. West (1881), 14 N. S R. 
(2 R. & G.) 294 ; 1 C. L. T. 709.— CAN^ 

a i. Acceptance of credit from ww- 
aut/iorised agent.] — A co., knowing a 
vendor of goods was giving it credit 
in a case wnere the person buying on 
its behalf has no proper authority so 
to do, IS estopped aftcrwai'ds from 
disputing liability on the ground of 
want of authoiity. — G reat West 
Saddlery Co. v. Ca.nadian Ingot 
Iron Co.. 11924] 4 D. L. R. 881.— 
CAN. 

PART VI. SECT. 3, SUB-SECT. 8.— 

C. (a). 

1260 1V. .1 — Estoiipol by ac- 

quiesceiico connotes that the person 
estopped has represented to the person 
wlio IS infringing his right that he is 
not entitled to complain. Sc that the 
other party relying upon this repre- 
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senl.atlon has altered his position to his 
detriment. — Gobinda ItAMANUJ Dah 
Motianta V. Ram Charan Das (1925), 
1. L. R. 52 Calc. 748.— IND, 

1260 V. .] — 111 order that the 

protoction of the equitable doctrme of 
acqiuesccneo may be successfully 
claimed, the following circumstonccs 
must subsist. The party claiming the 
benefit of the doctrine must have mad(‘ 
a mistoke as to his legal rights & must, 
have expended some money or done 
some act on the faith of his mistaken 
belief ; Sc the possessor of the legal 
right must have known of the existence 
of his own right which is inconsistent 
with the light claimed by the other 
party, he must have known of the 
other party's nuustakeii belief in his 
own rights, & he must have encouraged 
the other party m his expenditure of 
money, or in the other acts which ho 
has done, either directly or bv abstain- 
ing from asserting his legal right. — 
.Iai Nauain V. .Iafar Beg (1926), 
1. L. H. 48 AU. 353.— IND. 

1260 vi. .] —Crocker v. Hut- 

chinson (1861), 10 N. B. R. (5 All.) 
1 39. — CAN- 

1260 vii. .] — Naugler V. 

Jenkins (1899), 32 N. S. R. 33J.— CAN. 

1268 ii. Or ultra vires.] — Ac- 

quiescence cannot rehabilitate or 
render valid a transaction w^hich is 
ultra wires or illegal. — Gobinda 
Ramanuj Das Mohanta v. R.am 
Charan Das (1925), I. L. R. 53 Cole. 
748.— IND. 

PART VI. SECT. 3, SUB-SECT. 3.— 
0. (b)i. 

1270 vi. .] — Where under u con- 

tract between pitfs., U.S. citizens. Sc 
defts., a Canadian co., payments had 
been made in dillcrent currencies at 
different times ; — /ELeld : as under the 
contract payments should be in Cana- 
dian currency, payments made in 

U. S. currency cotud not operate as an 
estoppel, as they were made under 
misapprehension of rights — Myehh 

V. Union Natural Gas Co. (1922), 
53 O. L. R. 88.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

0 . ( 0 ). 

fm. dssent to sale of yofs/s-Ac- 



VoL XXI.-— Estoppel. Cases 1285a— 1486a. 


1285a. Acquiescence by trustees — In proceedings 
for administration of trust.] — DoYiiB v. Doyle 
( 1860), 12 Beav. 471 ; 10 L. .T. Ch. 246 ; 15 
L. T. O. S. 498 ; 50 E. K. 1141. 

1294. Add, Annotations : — Refd. Jones v. Waring & 
Gillow, [1926] A. 0. (570; British & North 
European Bank r. Zalzstein, [1927] 2 K. B. 92. 

1297a. Preparation of deed by solicitor.] — A con- 
veyance was made by L. to his son for the 
purpose of giving tlie latter a colorable 
qualification to kill game Held : the solr. 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
& himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it. — L oud v. Wardle 
( 1837), 3 Bing. N. 0. 680 ; 4 Scot t. 402 ; 
1 Jur. 382 ; 132 E. R-. 572. 

1311. Add, Annotation : — Mentd. Riversdale Mill 
Co. V. Dart (1926), 43 T. L. K. 73. 

1318a. Payment of rent not due.] — The 

predecessors in title of defts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land to pltfs.' predecessors by a 
deed which contained an exception &> reserva- 
tion of all mines & veins of coal in or under 
the land. Defts. & their predecessors worked 
the coal mines under the land & made an 
underground road which was not confined 
to the scams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtiiined from mines beyond the 
limits of the land convoyed to pltfs.' pre- 
decessora. Defts. & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 


a licence from pltfs. : — Held: (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance. — Batten Pooll v. 
Kennedy, [1907] 1 Ch. 256 ; 76 L. J. Ch. 
162. 

1319a. Objections to account stated not pressed.] — 
Burrough’s Adding Machine, Ltd. v. 
Aspinaix (1925), 41 T. L. R. 276, C. A. 

1326. Add. Aymotations : — Consd. Weld v, Petre 
(1928), 97 L. J. Ch. 399. Refd. Anchor Trust 
Co. r. Bell, [1926] Ch. 805 

' 1330. Add. Anyiotation : — Mentd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

1345. Add. AmndaUnn : - Apld. CU)plovitcli v. 

Williams (1929), 73 Sol. .fo. 484. 

1347. Add. Annoiaiton : — Mentd. Inclie Noriah 
Binie Mohamed Tahir v. Shaik Allie Bin 
Omar Bin Abdullah Bahashiian, [1929] A. C. 
127. 

1380. Add. Annolaiiori : — Refd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

1395. Add. A nnotation : — As to (2) Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 
1402. Add. Annotations :-~D\std. Reckitt v. 
Barnett, Pembroke & Slater [1929] A. C. 176. 
Refd. IJoyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 1^. .1. 
K. B. 609. 

1435a. .] — Laurie & Morbwood v. Dudin 

(John) &; Sons, No. 1148a, ante. 


Quiescence in condition of goods .] — 
In an action to recover for work & 
labour in pressing a quantity of 
straw, evidence showed tbfit deft, was 
of opinion that the straw was not in 
a tit condition to be pressed, & that 
lie only consented to have tins work 
done on pltf. offering to buy the straw, 
& that pltf. Bubsoquently made a sale 
of the straw which was delivered at 
his request : — Held : pltf. was pre- 
cluded from sottinpr iil> the unmerchant- 
able condition of the straw In answer 
to deft. '8 counterclaim for the price 
ayrreod to be paid. — P epi’ard v. Wood, 
l^KPrARD V. Cameron (1924), 67 

N S. R. 222.--CAN. 

PART VI. SECT. 8, SUB-SECT. 3.— 

E. (a). 

m i. .] — Miller v. U., fl927] 

Exch.C. R.52 ; affd. 1192SJ S. R. :n8. 

—CAN. 

sn. Applicahon of doctrine-^ Gva- 
rantee induced by fraud — Delay in 
repudiation .] — A. was induced to tfua- 
rantee a debt by fraud of debtor. 
On learning of the fraud from the 
creditor he did not repudiate the 
guarantee : — Held : it was afterwards 
too late to set a defence based on the 
fraud. — Mantle Lamp Co. of America 
V. Nixon, tl924J 3 D. L, R. 1073.— 


PART VI. SECT. 8. SUB-SECT. 3.— 
E. (b) ii. 

■o. Delay in taking security — 
Creditor estopped from relying on agree- 
ment by debtor to give security.j^Re 
McIntyre, Trustee v. Canada Metal 
Co., [1925] 2 D. L. R. 889 ; 6 C. B. R. 
620.— CAN. 

tp, Delay by vender in giving notice 
that goods not paid for by agent — Agent's 
drafts on principal duly Tnet ] — In an 


action by pltf. co. against deft. co. 
for tbe price of goods : — Held : the 
latter had accepted the London 
agiuicy’s <1 rafts for the goods In the 
belief that tbe amounts due In respect 
thereof bad been paid to pltf. co. & 
pltf. CO. had by its conduct Induced 
deft. co. to believe that such w'as the 
cast', A' was not entitled t-o recover. — 
SODWTTH Aviation & Enoinebring 
(J o., JjTd. r. Magnttr Motors, Ltd., 
L1U28] N. Z. L. K. 433.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— 
F. (a). 

8 i, Adoption of one of two 

alternative rrmed^es.] - llurnnsON i\ 
Paxton, 11928] 4 1). L. K. .704 : 63 
O. L. H. 74.- CAN. 

PART VI. SECT. 3, SUB-SECT. 3. 

F. (b). 

sq. Hpectal contract, denied — Not avail - 
ahl< to defeat claims.] —Stock v. CnBAT 
Western Ut. Co. (1868), 7 V. i*. .'i26.— 

CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 

F. (o). 

h 1. .]—Iie Keabnet’s Estate, 

Whitehurst, Appellant (1927), 27 
S. R. N. S. W. 386 ; 44 N. S. W. W. N. 
117.— AUS. 

h ii. .] — Where a vendor, on 

default of paymtuit of an Instalment of 
the purchase price of land, takes out 
an order nisi for foreclosure, ho 
cannot afterwards proceed by way of 
execution against the purchaser.- — 
Standard Trust Co. v. Little (1915), 
31 W. L. R. 769. -CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

G, (b). 

sr. Naiutnahty of party.] — W ben* 


pltf. was ignorant when be made a 
contract that deft, was a person of 
enemy origm & that under War 
Legislation & Statute Law Amend- 
ment Act, 1918, B. 6, tho contract was 
Illegal : — dicld : in an action for 
breach of contract, deft, would be 
estopped frou alleging that the con- 
tract was void on accoimt of bis 
enemy origm sint;o tbe deft, well 
knew that fact. — Rranigan v. Saba, 
11924] N. Z. L. R. 481.- N.Z. 


PART VI. SECT. 3. SUB-SECT. 3.— 

G. (0). 

h i. .] — ^Wellrand V . Waugcr 

(Man.) (1911), 16 W. L. R. 408.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

H. (a.) 

1438 1. A form of acguiescence .] — 
Gobinda Ramanuj Dab Mohanta r. 
Ram Chaban Das (1925), I. L. R. 52 
Colo. 748.— IND. 

t i. .]— llUTCmNBON 

Brothers & Co., Ltd. v . I'EiticiNs 

(B. C.) (1908), 8 W. L. R. 16.— CAN. 

St. Claim to distinritre colour dfstgn— 
Objection not raised in jircvious pro- 
ceedings.] — I’ltf. CO., wdiicli iiad adopted 
a certain design of coid, ranting blac^k 
& white (;oioui*H for the lannting of Its 
cabs, dissiinilur to any iireviously In 
use in tbe city in which it conducted 
Its operations, sought Ln Injunction to 
restrain defts. from using cabs )jaintod 
a similar design of contrasting blue & 
white, on the ground that, although the 
resTieetive cabs might readily be dis- 
tinguished in davllglit, those of defts. 
were ho got up as t-o be calculated, at 
night, to tieei'ivo people into believing 
them pltfs.' cabs. No instance ot 
actual deception on defts.’ jtuii was 




Cases ’ 1489 — 1610 a. English and Empire Digest Supplement, 


1439. Add, Annotation : — Refd. Re Wait, [1927] 

1 Ch. 606. 

1507. Add, Annotation : — Mentd. LoA\^lier v, 
Harris, [1927] 1 K. B. 393. 

1537. Add, Amioiation -Refd. R. v. Essex .T,T., 
Ex V. Perkins, [1927] 2 K. B. 475. 

1540. Add, Annotation : — Mentd. Grant v, Der- 
went, 140 L. T. 330. 

1542. Add. Annotation : — Mentd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

1549. Add. Annotation : -Refd. Bernard v, 
Williams (1928), 139 B. T. 22. 

1550. Add, Annotation : — Refd. Huddersfield Fine 
Worsteds v. Todd (1925), 42 T. L. R. 52 

1556. Add. Annotation: — Refd. Sowerby v. lind- 
say (1928), 44 T. L. R. 501. 

1557. Add, Annotation : — Refd. Macaura v. North- 
ern Assce., [1925] A. C. 619. 

1559. Add, Annotation : — Mentd. Tarn v. Scanlan, 
Neilstm, Anderson v, Collins, Muller (Ix)ndon) 
V. Lethem, Muller (London) v, I. K. Comrs. 
(1927), 44 T. L. R. 63. 

1561. Add. Annotation : — Refd. Alb(‘marle 8ui)ply 
Co. V. Hind, [1928] 1 K. B. 307. 

1601. Add, Annotations : — Mentd. Ouellette v. 
Canadian Pacific Ry., [1925] A. C. 509 ; 
Gilberts. Gilbert & Rougher (1927), 96 L. J. P 
137 ; Auchteroni v. Midland Bank, [1928] 2 
K. B. 294 ; Tilling-Stevens Motors v. Kent 
County Council Transport Minister (1928), 
139 L. T. 265 ; Shot is Iron Co. v. Cairran, 
11929] A. C. 409. 

1602. Add. Annotation : — Refd. Guildford Trust * 
V. Goss (1927), 136 L. T. 725. 

1604. Add. Annotations: — Refd. Australian Bank 


of Commerce v. Perel, [1926] A. C. 737 ; 
Jones V. Waring & Gillow, [1926] A. C. 
670 ; Fenton Textile Assocn. v, Thomas 
(1929), 45 T. L. R. 264. Mentd. Lloyds Bank 
V. Chartered Bank ol India, Australia & 
China (1928), 97 L. .T. K. B. 009 ; Reckitt 
V. Barnett, Pembroke & Slater, [1928J 2 
XV. B. 244. 

1605. Add. Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
[1928] 97 L. J. K. B. 609. 

1610a. .] — Defts. received a consignment of 

wheat & issued a delivery order for it, which 
came into the hands of B. XJpon this 
delivery ordei^ B. obtained advances from 
pltfs. Shortly afterwards defts, issued a 
second delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
(consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 
signments of wheat. B. having afterwards 
become insolvent : — Held : defts. having 
been guilty of culpable negligence, & such 
negligence ha\ing been the proximate cause 
of pltfs. loss, were estojjped from alleging 
that the two delivery orders related to the 
same consignment of wheat, & were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B. — 
COVENTKY V. CRiEAT EASTERN R-Y. CO. 
(1883), 11 Q. B. i). 776 ; 52 L. J. Q. B. 694 ; 
49 L. T. 641, C. A. 

ation : Apld. Seton v. Lafoiie (1887). 19 Q. B. D. C8. 


prov(‘(l, nor was any fraudulent, 
int,eiiti<)n of their part to mislead the 
public ostablishod : — IIHd : pltf. hav- 
ing, in previous proceedings, ooncurr(‘(l 
in the pahiting of deft-s.’ cjabs in a 
j)art,icidar design colcuir now had 
no ground for complaint. — B lai’K 
White Caps, Ltd. v. NiruoLsoN, 
Ntchotxon V. Bi.ack A: White (Jabs, 
l.TD., 11928] N. Z. L. l\. 273.— N.Z. 


PART VI. SECT. 3, SUB-SECT. S. - 
H. (b). 

D 1 . .] — The equitable princiido 

prohibiting a party from lying by & 
reaping the benefit of the expeiiditui'c 
of anotlier’e money on his property, 
applied. — P ublic 1*ropeutv Trustees 
r. (liLLTS (1881), 14 N. S. 11. (2 K. & Q.) 
2G2.— CAN. 

1465 i. Works exended hy local 
atdhority.] — Sanduinwiam Citi (Jort'x. 
r. Payment (1928), to r. L. K. r»10 ; 
11928] V. L. 11. 312 ; [1928] Argus L. It. 
173.— AUS. 

1466 ii. .]— A municipal council 

prepared plans, specitleations & 
esthnates for the construction of a 
street formed or set out on private 
property. Before the notice tt> jiro- 
perty ownoi*s provided for hy the 
Local Govt. Act, 1916, had been sent 
out, a contract for the work had been 
entered into by the council & t,he work 
commenoed. In an action by one of 
the property owners for a declaration 
that the municipality was not entitled 
to a charge on his land for the pro- 
portion of tlie cost of making the said 
street alleged to be due by him . — 
Held : pltf. had not by conduct waived 
compUaiice with the statutory pro- 
visions nor was ho by conduct estopped 
from asserting his rights. — Dunn v. 
.Shire of Bicaybrook, 1 1928] V. L. R. 
454 ; 11928] Agus 1.. P. 286.— AUS. 


PART VI. SECT. 3. SUB-SECT. 3.— 

H. (e). 

sw. Acquiescence of offCMt — Holding 
goods as agent for sah — Goods seized in 
execution.] — Dtdl-., having obtained an 
order in a ct. of petty sessions against 
jiltf, ’s son, informed tli(^ police in e.harge 
of a distress warrant tliat the judgment 
debtor had a motor lorry at L.’s 
premises ; that ho did not know its 
registered number, but that L. would 
point out the lorry to the constable 
executing the warrant. The lorry was 
seized on L.’s prornisos. Jt was the 
property of pltf., & was in tht5 pos- 
session of 1 j. as ills ag(uit for sale. L. 
did not inform the jioliee of pltf.’s 
claim, & r(‘fruined from giving any 
information of the seizme to pltf. until 
afl-er the lorry had been sold. In 
an action hy pltf, for conversion of the 
lorry : — Held : pltf. was uot estopped 
hy Ids agent’s silence or eondutjt from 
asserting that lie was 1 he owmor of the 
lorry. — Mokt B\rneh, 11928] 

V. L. K. 56.— AUS. 

PART VI. SECT, 3. SUB-SECT. 3.— 

I. (b) ii. 

m (p. 387) Citntion : — For “ Aoiu- 
CULTTUiAL InHITHANPE CO. OF WATER - 
TOWN V. An8ij?y ” read “ Anslky v. 
Watertown Insuranue Co.” 


PART VI. SECT. 3, SUB-SECT. 3. — 
1. (b) iii. 

1 i. To nature of goods delivered.] 

— Heid : the purchasers were estopped 
from alleging that the goods were not 
as contracted for. — J, I, Case Titresh- 
iNQ Machine Co. v. Mitten (Sask.), 
[1919] 3 W. W. 11. 601 ; 49 D. L. R. 
30.— CAN. 

PART VI. SECT. 3. SUB-SECT. 4.~ A. 
1596 X. .] — Deft, wished to 
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puJ ohase a piece of land & approached 
S. for a loan of the amount w’hioh he 
required to make up the pritse. 8., 
without the knowledge of deft., obtained 
,from pltf. the money which deft. 
needed, &, presented a mtge. in pltf.’s 
favour to diift. to sign. Deft, never 
read the mtge,, hut understood from 
the representations of S. that the 
writing which he signed w'as merely 
an acknowledgment of tlie receipt of 
the money from S. who, ho thought, 
was advancing it : — Held * the mtge. 
was not the deed of deft. &: he was not 
estopped from alleging that, it was not. 
— Cooil V. Ci^arkron, [1925] 2 D. L. li. 
493 : |192r.l 1 W. W. IL 1094; 35 
B. C. R. 308.— CAN. 

1605 vi. .] — ^Whero taxes were 

paid to a municipal employee who 
had no authority to receive them : — 
Held : the fact that the municipality 
kept ils tax -receipt books, cashier’s 
stamp & tax roll in such a manner that 
the employee was enabled to get 
possession of the books, etc., & give 
a receipt for the taxes, did not estop 
the municipality from showing his 
lack of authority, even if it amoimted 
to nogligen(5c, since such ncgllgeuoo 
did not occur in the transaction itself 
& was not the proximate cause of the 
taxpayer’s payment of his taxes to 
the employee. — UiriiES v. City or 
Moose Jaw, [1925] 3 D L. R. 1176; 
[1925] 3 W. W. R. 127.— CAN. 


PART VI. SECT. 6. 

1619 xii. .] — The facts relied 

upon to establish an estoppel of any 
kind should be pleaded in any case 
in which it is intended to rely upon It. — 
Hughes v. J. H. Watkins 8c Co.. 
[1927] 3 D. L. R. 302 ; 60 O. L. R. 
448; affd. [1928] 2 D. L. R. 170; 
61 0. L. R. 587-— CAN. 



VoL XXI.— Cases 2^556a. 


EXECUTION 


Part II. — Matters Common to 

22. Add, Annotation : — Refd. Weld v. Pcti*e 
(1928), 97 L. J. Oh. 399. 

60. Add, Annotations : — Refd. Capron v, Capron, 
[1927] P. 243 ; Burrowes v, Burrowes (1929), 

141 L. T. 201. 

• 

61. Add. Annotation : — Refd. Kay ley v. Hother- 
sail, [1925] 1 K. B. 607. 

63. Add. Citation [1925] 1 K. B. 607. 

88a. Against co-surety — Judgment debt paid by 
surety.] — ^Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 5, he must obtain 
the leave of the ct. under R. S. C., Ord. 42, 
r. 23, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt. — K ayley v, Hothersall, 
[1925] 1 K. B. 607 ; 94 L. J. K. B. 348 ; 132 
L. T. 468 ; 69 Sol. Jo. 310, 0. A. 

146a. Omission to claim costs.] — Where, 

at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
pltf. SiouJd issue one writ of execution for 
the amount of the damages & costs. Where 
deft, had been arrested under a ca, sa. for 


all Modes of Execution. 

the damages only, & had paid them, & been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca. sa. for the 
costs. — Smith v. Dickinson (1844), 5 Q. B. 
602 ; Dav. & Mer. 468 ; 13 L. J. Q. B. 151 ; 
2 L. T. O. S. 368 ; 8 Jur. 123 ; 114 B. K. 
1376. 

260. Add. Annotation : — Refd. lU' A Debtor, No. 
549 of 192S, [19291 1 Cli. L70. 

313. Add. Annotation : — Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

318. Add. Annotation Refd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 

380. Add. Citation : — suh norn. Wai.teb v. Davies, 
Ex p. Glamorgan (former Sheriff), 31 
L. T. O. S. 109. 

417a. Service of writ— On clerk in court.] — Held: 
not good. — Ellison v. Pickering (1803), 8 
Vcs. 319; 32E. R. 3771 

Aivnotaiion Refd. Ward r. Arch (183U), 8 h. J. Ch. 2.'5r>. 

417b. Sheriff’s officer remaining in house — Until 
money paid.] — ^Moore v. Beamont (1795), 6 
Term Rep. 137 ; 101 B. R. 470. 


Part III. — Particular Forms of Execution. 


512. Add. Annotation Generally, Refd. The 
Point Breeze, [1928] P. 135. 


556a. .]~lIoDGES V. Marks (1018), Cro. Jac. 

485 ; 79 E. R. 414. 

AmwtaiimLfi : — Mentd. Laytour. Grindall(1709), 2 Salk. 643 ; 
Hooper V. Lane (i867), 6 H. L. Cas. 443. 


PART II. SECT. 3. 

17 iii. .] — CtiLLEN V. 

Cullen (1866), 2 Cli. Ch. 94.— CAN. 

17 iv. .]— MoLelan 

(B. C.), [1926] 1 W. W. n. 198.— CAN. 

sb. Judgment on promissory note 
taken for “ cash ’* payment on agree- 
7ncnt for sale of land — Jssue of execution 
on note before sale of land — Valid .] — 
CorroN V. Dempster (Alta.), [1925] 
1 W. VV. li. 954.— CAN. 

PART II. SECT. 4. 

BC. Extension of time for filing 
renewal — Right of master in chambers 
to grant.] — Re Renewaj. op a certain 
Execution. [19171 1 W. W. li. 113.— 


PART II. SECT. 8, SUB-SECT. 1. — 

C. (c). 

o i* — The asulgrneo of a jude- 

ment ueot can enforce execution only 
after obtaining leave under K. B. 
Rule 451, even though the aRslgnment 
c^resaly purports to assign the execu- 
Uon Issued by the judgment creditor. 


PART II. SECT. 8, SUB-SECT. 2. 

»d. Affi^vit in support — Attachment 
of property of absconding debtor -Con- 
4 ^*. 1 .- T Moore (1 883). 


part II. SECT. 11. 

if. Prior proceedings under Absconding 
Debtors Act.] — Held : a subsequent 
execution was defeated. — EL bbr v 


J.B. 


SooviL (1870), 13 N. B. R. (2 Han.) 16. 

—CAN. 

PART II. SECT. 15. SUB-SECT. 4.— 
B. (a) i. 

315 iii. .] — In the absence 

of special clrouinstanceb, & whore it 
was unlikely that leave to appeal 
would be granted by the Privy Council, 
tho Appellate Div. refused to stay 
execution of a judgment for £2,801 
damages & £1,414 costs pending an 
application to the Privy Council for 
special leave to appeal ^ refused also 
to order that sccjurlty de restitvendo 
should be pdven by the party levying exe- 
cution. — Fismeb V. Thornton, [1929] 
App. D. 17. -S. AF, 

PART II. SECT. 15, SUB-SECT. 4.— 
B. (a) ii. 

k i. Stay permitted only as 

to amount involved in miit pending .] — 
SOUILLI V. PlanTA (1928), 39 B. C. R. 
450.— CAN. 

PART II. SECT. 16. SUB-SECT. 6. 

sj. Protection of successful party* s 
irUerests.] — Upon motion by defts. for 
stay pending appeal : — Held : tho ct. 
had inherent jurisdiction to stay pro- 
ceedings, but a stay should not be 
granted unless delta, could devise a 
scheme by which pltfs. would be 
adequately protected. — Battle Creek 
Toasted Corn Flake Co. v. Kellooo 
Toasted Corn Flake Co. (1924), 55 
O. L. R. 127.— CAN. 

PART II. SECT. 20, SUB-SECT. 1. — 
A. (a). 

-.) — McDonald 

AfiQ 


Mitchell (1878), 12 N. S. R. (3 R. 
C.) 274.— CAN. 


PART II. SECT. 20, SUB-SECT. 4.— 
A. (a). 

459 i. In action by third party .] — 

Whert^ a third party brings an action 
against tho slicrifP for seizure of goods 
under an execution & establishes a 
primd facie, case of title as against th() 
execution debtor, the sheriff must prove 
a judgment as well as an execution. — 
Ktrchhoffek V. Clement (1897), 11 
Man. L. R. 400.— CAN. 


PART II. SECT. 20, SUB-SECT. 4.— 
B. (a). 

q i, Onus of proof on 

sheriff — To j ustify seizure. ] — J ohnso n 
V. Buotianan (1896), 29 N. 8. R. (17 
R. & G.) 27.— CAN. 


PART II. SECT. 21. 

494 i. When ordered.] - Hakt v. 
RuvrAN (1874), 23 C. P. 013.— CAN. 

PART III. SECT. 1. SUB-SECT 1. 

606 1. In reapext of what judgment or 
order — Judgment for instalments of pur ^ 
chase money.] — Worth v. Davie, 
[1917] 1 W. W. R. 615 ; 11 Alta. L. R. 
461. -CAN. 

PART HI. SECT. 1. SUB-SECT. 4.— 
B. (b). 

532 iii a. S. P . Howard v. High 
River Trading Co. (1899), 4 Terr. 
L. R. 109.— CAN. 

532 V. — .] — Snarr V. Wad- 

dell (1864), 24 U. O. R. 165. — GAN. 
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Cases 574a— 680. 


English and Emwhe Digest Supelemeni’. 


574a. .J— Anon. (1704), (I Mod. Bop. 

10.5 ; 87 E. B. 864. 

574b. — — .]-~Bukdett v. Abbot (1811), 14 

Bast, 1 ; 104 E. K. 501 ; affd, sub nom, 
BuitDETi' V, Abbot, Burdett v. Colman 
(1817), 5 Dow. 165, II. L. 

AmioiaiionH : — Consd. Harvey v. Harvey (1884), 26 Ch. T). 
644. Mentd. Launock v. Brown (1819), 2 B. &; Aid. 592 ; 
Ji. 7\ Hobhoiwo (1820), 2 Chit. 207 ; Betiivechund 
ElphlDHtnno (1831), 2 State Tr. N. S. 379; Wollealcy r. 
Beaufort, Loner Wellesley V Case (1831), 2 Kush. & M. 6.39 ; 
Beaumont v. Barrett (1836), I Moo. B. C. O. 59 ; Stockdale 
r. Hansard (1839), 9 Ad, & El. 1 ; Middlesex Sherilt’s 
Case (1840). 11 Ad. & El. 273 ; Rc Clarke (1842), 2 Q. B. 
619 ; Kiolley v. Carson (1843), 4 Moo. B. C. C. 63 ; Howard 
V. Cosset (1845), 10 Q. B. 359; lie Martin, Rjr p. Van 
Sandau (1845), 4 L. T. O. S. 309 ; Howard v, Gossett, 
Gossett V. Howard (1847), 6 State Tr. N. 8. 319 ; Fenton 
V. Hampton (1858), 11 Moo. l^ C. C. 347; Re Fernaiidi's 
(1861), 6 II. & N. 717 ; Rx p. Fernandez (1861), 10 C. B. 
N. S. 3 * Dill V. Murphy (1864), 1 Moo. I‘. C. C. N. S. 487 ; 

A. -G. of New S«)uth Wales v. Mnepherson (1870), L. 11. 3 

B. C. 268 ; 11. r. Carden (J879), 5 Q. B. D. 1 ; BradlauKh 


r. Ensklnc (1883), 47 L. T. 618; Bradlauifh r. Gossfitt 
(1884), 12 Q. B. D. 271 ; Barton v. Taylor (1886), 2 T. L, il. 
382 ; Fieldiner v. Thomas, [1896] A. G. 600 ; Heddon v. 
Evans (1919), 35 T. L. K. 642 ; Pitchci-s v, Surrey County 
Comicil, [19231 2 K. B. 57. 

582a. — - Original entry unjustifiable.] — J^arkbi 
A Peucival V. Evans (1615), llob. 62; 80 
E. R. 211. 

Aunolalunus : — Refd. Leo v. Gansel (1774), 1 Cowp. 1; 
Sandon i\ Jervis (1859), E. B. & E. 942. 

614. Add. Annotation: — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

615. Add. Annotation: — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

680. Add. Citation : — sub nom. Dickinson v. 
Kitchen, 8 E. & B. 789 ; 120 E. R. 293. 
Add. Annotations : — Refd. The Peronia (1868), 
D. U. 2 A. & E. 65 ; Keith v. Burrows (1876), 
1 C. r. 1). 722. 


532 vi. — - - — Karim ur-ii vof 
renewed within year.] — Bank uf Mon- 
TKEAL V. Taylor (1864), 15 C. P. 107. 

CAN. 

g i. .] — Hamilton Pko- 

vtdent & Loan Society v. C^ampreli- 
(1881), 12 A. B. 250. -CAN. 

PART III. SECT. 1, SUB-SECT. 4. - 
E. (b). 

f i. S. P. Hinoks V. SowEUBV (1879), 
4 A. H. 113.— CAN. 

PART HI. SECT. 1, SUB-SECT. 4.— 
E. (e) ii. 

si. Not last cow.] — MoLkan v. 
Watson (1858), 2 Thom. 406. — CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
£. (e) iii. 

sn. Seisin in f(x.] — Held: not sale- 
able under an (jxecution against goods. 

' UoE d. Keooii n. Cauioun (1843), 
1 D.C. 11. 157.— CAN. 

Bp. Interest of assionee of leasehold 
jiropcrty in team .] — Held : not saleable 
muier an (ixeeutlon against goods. — 
Doe d. Simpson v. Brivat (1848), 5 
1). G. 11. 215.- CAN. 

8t. Interest in land churged for main- 
tenance.]- -Held : saleable under execu- 
tion. — RaTHRTJN V. Ctn.BERl’SON (1875), 
22 Gr. 465.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (e) iv. 

607 i. General rwie.]— Doe d. Ai/safAN 
V. Mintuornk (1840), 3 U. O, R. 423. — 

CAN. 

608 iii. .1— On^BERT v. Jarvis 

(1869), 16 Gr. 265.— CAN. 

sv. Purchasers inierest in land under 
agreement to buy.] — A purchaser’s 
interest in laud which ho has agrecul 
to buy is not bound by an execution 
against him. unless he has become the 
registered owner. — H udson’s Bay Co. 

V, Bullook Farms, Ltd., [1925] 2 

W. W. 11. 559.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 

E. (e) V. 

o i. On. homestead trans- 

ferred to wife.] — Where a husband 
transfers his homestead to Ms wife, 
w’^ho becomes the real manager of the 
farming operations with lilm as her 
assistant, the crops grown by her are 
not exigible under an execution, even 
though she admits that the farm has 
been managed in such way because of 
the exlsteuot) of the execution. — 
Standard Trusi’S Co. v. Briggs, 
[1926] 2 D. L. R. 379 ; [1926] 1 
W. W. 11. 832 ; 22 Alta. L. R. 113.— 
CAN. 

o ii. On wife*s farm worked 

hg debtor. ] —Held : In the clroumstanc^s 
(ho croi) belonged to the husband & 
could b(‘ seized in execution. — ^P aren- 


PEAU V. Harris (1884), 3 Man. Jj. R. 
329.— CAN. 

o iii. S . P . Slingekland v. Mahsey 
MANUFACTURINtl Go. (1894), 10 Mail. 
L. R. 21.— CAN. 

PART 111. SECT. 1, SUB-SECT. 4.- 
E. (e) vii. 

t i. Interest in shares.] — Sayre 

L*. Gilfoy, [19251 1 W. W. U. 992.— 

CAN. 

eii.“ — Inicixstofvendorofland.] — 
A vendor who has retained the hjgal 
title as security for payment of his 
purchaHO money, has, until full pay- 
ment has boon made, a benohcial 
interest lu tlie land which, coupled witli 
the legal title, may be seized & sold 
under execution. —W kidm an v. 

Mr(U.ARY, [19171 2 W. W. R. 210; 33 
D. L. R. 672. CAN. 

e iii. .J — The provisioiuB of Land 

Titles Act (Al(-a.) are snob, that a 
legal execution against land cannot 
bind an e(|Uitable interest in lands 
registered in the name of a person 
other than an (‘xecution debtor, sfune 
form of equitable ox(‘Ciition is necessary 
for the j»uriioHe.— Seay v. ’1’tie Som- 
MEitviLLE Hardware (’o.. Ltd., [1917 
1 W. W. R. 1497 ; 33 D. L. R. 5UH. — 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) viii, 

sa. Article claimed as JUturr by third 
party- Interpleadtr issue directed — 
Effect of.] — Whore an article seized 
under a w^t of execution against/ goods 
Is claimed by a third person as a fixture 
the directing of an int.t*r]»loader issue 
with respect to it in no way decides 
that It is a chattel. —Findlay^ v. 
MENZ1F.S, [1928] 1 W. W. R. 457. — 
CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (e) X. 

n i. Paid to debtor’s solicitor — 

For payment of costs of action.] — Held : 
not liable to attachment. — Re Forj' 
Frances Pulp & Paper Co. v. Tele- 
gram Brintino Oo.. Bhillipps & 
SoARTH V. London Guarantee & 
Accident Co.. Ltd., [1925] 4 D. L. R. 
204.— CAN. 

f i. In name of wife & son . ] 

— Robert Dollar Co. v. Walker 
(1926), 36 B. C. R. 405.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) xiii. 

f i. .] — KAsaop V. Evans (1900), 

8 Nfld, L. R. 396.- -NFLD. 

f ii. ~ — Not ship sold under 
Admiralty judgment.] — VanEvery v. 
Grant (1802), 21 U. C. U. 542.- -CAN. 

PART HI. SECT. 1, SUB-SECT. 4.— 
E. (e) XV 

q i. .] — In order to be entitled 


to an exemption from execution witli 
respect to the tools or imi)lemeuts of his 
t rade, debtor must have beeu actually 
following the trade at the time of the 
soizure. — ^McLeod v. Qirvin Central 
Telephone Ajssocn. (Sask.), [1926] 
1 V. L. R. 216 ; [1926] 1 W. W. R. 38. 
—CAN. 

s i. AutouwMlr used exclusively for 
master’s business. I — The judgment/ 
debtoi, the salaried manager of a 
bulUiing co., claimed exemption for an 
automobile widish ho used exclusivelv 

(jontmuously in superintending th(‘ 
(iroction of houses by his co. in dllTorenti 
parts of the city. The contract, 
between him & the co. did not requii’c 
him to Hup}>ly an automobile, & did 
not define his duties or thi* me(/hod to 
be followed in i)orf()rming tliom : — 
Held : the automobile w^as not exempt 
mnicr Exemptions Act, R. vS. M. 1913, 
c. 06, 8. 29 (/), as amended by 1925 
Act, c. 20. — GoLDSMmi V. Harklm, 
119281 3 1).L.R. 478; [19281 2 W.W. R. 
401 ; 37 Man. L. R. 389.— CAN. 

PART 111. SECT. 1, SUB-SECT. 4.— 
E. (6) xvi. 

0 (p. 493) i. Part of proceeds 

consisting of mortgage.] — Held : not 
exempt. — Massey - Harris Co. v. 
Sohram (1902), 6 Terr. L. R. 338. — 

CAN. 

0 (p, 493) ii. Whether pro- 

ceeds exempt.] — Buruy v. CoLton 
(1908), 1 Sask. L. R. 288 ; 7 W. L. R. 
820.— CAN. 

d (p. 493) i. .J- Maskey r. 

Ml’Cj.elland, Baker v. McCleliand 
(1895), 2 Terr. L. R. 179.— CAN. 

d (p. 493) ii, S. P. Bm z v. Spiller 
( 1906), 6 Terr. L. R. 225 ; 1 W. L. R. 
366 ; 2 W. L. R. 280.— CAN. 

h (p. 493) i. .1 — A motion 

for final judgment for the sale of land 
tinder a registered (jortifleate of judg- 
ment will not be granted unless pltf. 
has pleaded in his statement of claim 
or shown by affidavit that the land Is 
not exempt as the homestead of the 
dcl)tor. Where a transfer ttf a home- 
stead IS colourable only & the title is 
held upon a secret trust for thii 
transferor, it does not deprive him of 
his right of exemption. — Dayholoh v. 
Kuniec, [1928] 1 W. W. H. 691.— CAN. 

k (p. 493) i. intf. brought 

tlds acition for a dec*laration that 
executions registered by deft. In the 
execution register in a land titles office, 
agamst the lands of pltf., w^ere not 
a charge or lien on certain land 
described, wliich pltf. claimed as his 
homestead, & for the removal t>f the 
(‘xccutlons from the regisU^r : — Held : 
if ifitf. had CHtahUshed tliat the land 
described was his “ homestead,” within 
lOxemptlous Grdinanc^e, it was so only 
for the time that it was occupied by 
the debtor k. bis faudly ; there might 
be a change ; & any declaration would 
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718a. Debtor’s goods sold by public auction — 
Debtor remaining in possession — ^Execution 
creditor present at sale.] — Held : tho goods 
could not be taken in execution by such 
execution creditor. — Wooderman v. Bai..- 
nocK (1819), 8 Taunt. 67tt ; 3 Moore, C. T. 
11 ; 129B. R. 547. 

dnuotations : — ^Befd. Aldred v. Constable (1844), 3 L. T. 

O. a. 299 ; Hickman v, Cox (1857), 30 L. T. O. S. 279 ; 

Barker t\ Furlong, [1801] 2 Ch. 172. 

750. Add. Citation: — previouH proceedings^ 3 C. A:- 
P. 524, N. P. 


783a. .1 — Furber v. Sturmey (1869), 32 

L. T. O. 8. 259 ; 23 J. P. 88 ; 6 Jui*. N. S. 
45 ; 7 W. li. 162. 

Add. Annotation :~-Reld. Bosworthick v. 
Boswoi’thick (1926), 136 L. T. 211. 

817a. .]— Tocociv v. IIonyman (1602), Yelv. 

0 ; 80 E. R. 5. 

Annotation H : — Refd. Merifcon v. Stevoua (1741), Wllles 
271 ; Uilcb V. Grover (1832). 9 Bing. 128. 

835. For “ & ftnally ” read “ 

Not finally.*’ 


tljply only at the particular moment 
rt'hou made. — G ilmore u. Caluek 
1911), 10 W. L. R. 54r».-~CAN. 

k (p. 403) U. .]— intf. applied to 

bave taken off the register of tho titles 
'if land transferred to her by her 
husband, a certain execution (obtained 
igainst her husband, on tho ground that 
xt the time of such transfer the land 
was her husband’s homestead ^ as 
such exempt under Exfiiriptlons 
Ordinance. On tho facts • — livid : the 
land was, at the time of the transfer to 
nltf., her husband’s homestead, &, 
therefore, exempt from Hclzure. -Hakt 
t\ Hye (1914). 27 W. L. K. 9. -CAN. 

k (p. 493) iii. .1 — A homcHtcad 

under Homestt'ads Act (Sask.) nieans 
the home of the debtor, th(5 actual 
residence of himself & his famih^ ^ 
iiicliidos the lot upon which the 
dwelling-house Is situate, according to 
tho registered 7 >lan of the same; - 
Held: Exemptions Act, s. 2 (10), 
axipliod. — Overton v. Gerrity (191()), 
34 W. L. II. 875.— CAN. 

k (p. 493) Iv. Whether exemption 

extenatf to members of famil}/,]-- 
Mbunier V. Doray (1905), 0 Terr. 
L. R. 194.— CAN. 

1 1. .] — When debtor is in actual 

residence on certain property belong- 
ing to him, such property is pnnid 
facie exempt under Exemptions Act, 
R. S. S., 1920, & the fact that the wife 
of debtor happens to own a house 
that had been previously used as tho 
family homo cannot deprive debtor 
of the light to claim the exemption. — 
Salter & Arnold, Ltd w. Dillman, 
[19241 2 W. W. R. 1225.— CAN 

m (p. 493) 1. .] — 

Baker r. Gillum (1908), 1 Sask. L. R, 
498 ; 9 W. L. R. 436. — CAN. 

q i. .) — McLatciiie V. 

Mc^jKOD (1890), 6 Man. L. R. 452.— 
CAN. 

q ii. Exemptions Act, AUa . — 

Not applicable against Crown.] — R. 
V. O’Brien, [1924] 1 D. L. R. 222 ; 
[1924J 1 W. W. R. 104.— CAN. 


q iii. Rents c£* profits of.] — The 

exemption of a homestead from seizure 
under execution does not extend to 
the rents & profits thereof, beyond the 
personal property specified. — W ilkins 
V. Miner (Alta.), [19271 1 D. L. R. 286; 
[1926] 3 W. W. R. 778.— CAN. 

1 (p. 493) i. Goods of business — Carried 
on tn name of wife — Managed entirely 
— me AKIN V. Samson 
(1878), 28 C. P. 355. — CAN. 


of trust fund.]' 
Deft. 8 father deviscHl his estate t 
trustees upon the trust, among other 
to pay my son A. [deft.] the Inter© 
of the sum of 1800 annually durlr 
the term of his natural life.” An ord( 
was made by the master In chambei 
directing the trustees to pay over tl 
Interest, from time to time anoruin 
to pitf., who was a judgment credit( 
of tke son.— L lo^ v. Wallace (188S 

third par 

mdAect to landlord*s lien .) — Whore go()< 
poionglng to a third paiiiy are subje 
to a landlord’s lien such goods a 
Uabje to execution in respect of 
xnagistete’s ot. judgment for arroi 


rent, without a Heparat(‘ act-ion agtnusl. 
the owner of such goods.- C’-olumhia 
FURNIrilllNti Co. V. Goj.dblatt, [1929] 
App. D. 27. -S. AF. 

k (p. 494) i. .1 — Byers v. 

Murphy (1893), 3 Terr. L. K. 169. — 
CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) i. 

710 iU. .1 — Re Bank of Mont- 

real V. Tannak, 'J’annab V. Bank 
OF Montreal, [1925] 3 D. L. R. 1079. 

- 'CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) ii. 

p i. Sale — No change of 'pos- 

session.] — Judgment in favour cd the 
execution creditor allirrmid. - Pk/iti- 
OREW V. Thomas (1885), 12 A. U. 577. — 

CAN. 

p ii. Of land.] — Wlierci an 

agiiicment for tho sale of land iirovides 
that In case the vendor becomciH out I tied 
to cancol the contract, he shall have the 1 
right to ent<‘r into & iiossohh any 
improvements on the land, & to api>ly 
the net receipts therefrom upon tiie 
contract, tiie taking posstission by the 
vendor will prevent the goods so 
possessed from being exigible under 
writs of execution against tho pur- 
cha8<‘r. — Re Canadian I’actfio By. 
Co., Crown Lumber Co. v. MoKenzie 
(1916), 10 W. W. R. 1370.— CAN. 

PART III. SECT. 1. SUB-SECT. 4. - 
E. (f) iii. 

b i. .] — The fact that goods 

exempt from seizure under execution 
are included in a chattel mtge. made 
by the debtor does not deprive the 
debtor of his right of exemptlun.— 
Findlay v. Menzies, [19281 1 W. W. R. 
457.— CAN. 

0 1. Not in possession, of debtor — 

Onus of proof.] — On an interiileader 
issue between an execution creditor 
& a claimant of goods wliloh, at the 
time of their seizure under tho 
execution, were not In the possession 
of the execution debtor, the onus is 
ou the execution creditor of showing 
that the exccnition dtditor was the 
owner ot the goods or had an intorest 
therein capable of being seized under 
the execution ; & ho must make out 
a pritnd facie case before the claimant 
can be imt to proof of his ease.- - 
Stewart v. Currie, Canadian I’actfio 
Ry. Co. V. Stewart, [1928] 1 D. L. R. 
842 ; [1928] 1 W. W. R. 296 ; 22 Sask. 
L. R. 351.- CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) X. 

g i. <sr. p. Kilbride v. Cameron 
(1867), 17 C. P. 373.— CAN. 

g ii. S. P. Massey -Harris v. Moore 
1905), 6 Terr. L. R. 75.— CAN. 

k i. Transfer of jjroperty to trustee — 
In fraud of credtlnrs — Attachment sus- 
tained.] — Thomi^son V. Ellis (1883), 
10 N. S. R. (4 R. & G.) 307.— CAN. 

PART III. SECT. 1, SUB-SECT. 4. — 
E. (f) xi. 

sd. Jjroperty of husbandr Standing 
in name of wife.] — In an action against 
a man & Ms wife, brought by an execu- 
tion creditor of tho man, for a declara- 

/•rki 


tioii that certain proiierty standing 
in tho name of the wife was exigible 
under tho execution against tho hus- 
band : — Held : tlio facts & olrcum- 
stancos adduced in evidence did not 
wairant tbe Juforeuco that the husband 
intended to tlcfraud creditors. Fraudu- 
lent Intent should not be found except 
upon substantial grounds & up(»n clear 
evidence. — Robkktson v. Robinson, 

1 1928] 2 D. L. R. 343 ; 62 O. L. R. 12.— 
CAN. 

PART III. SECT. 1. SUB-SECT. 4.-- 
E. (f) xii. 

sx. Execution against hirer — Equitable 
interest of third party ui goods.] — Cir- 
cumstances in which such interest was 
I)riifciTt^d to the execution crcilitor’s 
claim to the i)roceods of tli<? goofis. — 
Black r. Duouillard (1877) 28 C. P. 
107.— CAN. 

PART III. SECT. 1. SUB-SECT. 4. — 
E. (f) xiv, 

m i. — — Fixtures affixed to 

mortgaged freehold.]— v. Simp- 
son (1891), 25 O. R. 385.— CAN. 

n i. .] — Ferrie V. Cleoiiorn 

(I860), 19 U. C. R. 211.— CAN. 

n ii. C. >S. U. C. e. 45, s. 3— 

Effect o/.l- Ross V. Simpson (1876). 23 
Gr. 552.— CAN. 

n iii. .) — Smith, Ltd. v. Van- 

roin^ER Cremation SooiF/rv (1914), 
29 W. L. R. 150 ; 20 D. L. R. 214.— 

CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) XV. 

p i. .1 — Gurney o. James (1860), 

10 U. G. R. 156.— CAN. 


PART HI. SECT. 1, SUB-SECT. 4.— 
E. (f) xvi. 

8 i. Assets in fuluro.] — An 

execution on a ludgment of assets 
in futuro la Invalid if issued ^vlthout 
leave after application made under 
r. 451. — Re Smith’s Estate, Cana- 
dian Guarantee Trust Co. v. 
Delirle, [19241 4 D. L. R. 1288 ; 

[1924] 3 W. W. K. 815.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (g) ii. 

817 i. Properly still renmin.<i in debtor.] 
— Russkjx V. Reid, [1928] 1 D. L. R. 
628.— CAN. 

sy. Attachment under AbHcondirig 
Debtors Act .] — Starr o. Munckv (1845), 
3 N. S. R. (2 Thom.) 244.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.- 
F. (a). 

t i, .] -Rapeljk 

(Sheriff) v. I’inoh (1S^>«\ 14 U. C. R. 
249.— CAN. 


y 1. Right to place husband or wife of 
debtor in possession.] —Though Act 32 
of 1917, Ord. 25, r. 5, (lt>eM not expressly 
forbid the apiiointment of the husband 
or wife of a debt or m n person in whose 
charge lU'OT’erty attached may bo left 
by the meHKoiig<?i‘, a hnsliarid who is a 
man of tio stamlliig & worth nothing 
Is not a sujtaiile pemon to placc» In 
chai*ge of pioperty attached in respec't 
of a debt of his wife. — Kotze v. John- 
son, [1928] App. D. 313. — ^S. AF. 
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881a. May be compeUed to sell.]— Anon. (1702), 7 
Mod. Hep. 118 ; 87 E. B. 1135. 

883a. .] — Bottomley v , Heywaed (1862), 7 

H. & N. 562 ; 31 L. J. Ex. 500 ; 7 L. T. 44 ; 
158 E. H. 595 ; avb nom, Bothamley v. 
Heyward, 8 Jur. N. S. 1156. 

924. Add, Annotation : — Mentd. Lowther r. Hams. 
[1927] 1 K. B. 393. 

954. Add, Annotations: — As to (3) Refd. British 
American Continental Bank v, British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 
Generally, Mentd. Jones v. Waring & Gillow, 
[1926] A. C. 670. 

1043. Add, Annotation : — Dlstd. lie P>ederickc & 
Whitworth, Exp, Hibbard, [1927] 1 Ch. 253. 


1069. Add, Annotation : — Refd. lie Forder, Forder 
V, Forder, [1927] 2 Ch. 291. 

1231a. What amounts to.] — Where, 

under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded : — Held : not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
make the execution creditor personally 
liable. — Cronshaw v. Chapman (1862), 7 
H. & N. 911 ; 31 L. J. Ex. 277 ; 6 L. T. 54 ; 
10 W. R. 323 ; 158 E. H. 738. 


PART III. SECT. 1, SUB-SECT. 4.— 
F. (0). 

6 i. — — .] — Where execu- 

uon hoH been levied upon goods, 
the sherifE ia not bound to leave an 
officer continuously In posHcsalon, &, 
the absence of such officer, if satie- 
foctorlly explained, docB not amount 
to such on abandonment of possession 
as will entitle other persona claiming 
Uie goods to take poBseasiou of them. — 
Re Murphy (1927), 27 S. R. N. S. W. 
503 ; 44 N. S. W. W. N. 189.— AUS. 


PART III. SECT. 1, SUB-SECT. 4, — 
H. (a). 

sz. PUtcc of sale, A ahorlfl cannot 
lawfully sell goods on deft.'s premises 
without his permission, & any person 
going on the pitimises to purchase may 
bo treated as a trospassor. — McMasteu 
V. McPherson (1839), 0 O. S. 16. — 


sa. l*avnient — WHai amounts to ,} — 
Oarrall V, Montreal Bank (1801), 
21 IJ. C. n. 18.— CAN. 


ib. netting aside sale — After con- 
firmation ,] — In the absence of fraud 
or collusion, a sale in execution, which 
hfcw once been conlirmed, cannot be sot 
aside bocauHO the decree under which 
It was hold was at first incorrectly 
drawn up, & has since been amended. — 
Aoha HUSAIN V. Qasim Au (1925), 
1. L. R. 48 All. 94.— IND. 


PART III. SECT, 1, SUB-SECT. 4.— 
H. (b). 

sd. Notvnth stand mg notice of alleged 
defect in execution .] — MuPhaii. v, 
McKinnon (1868), 7 N. S. R. 168. — 
CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
H. (i) ii. 

916 vii. .] — An execution 

credit or can take only the precise 
inUirest, & no more, which the debtor 
possesses in the property seized. — 
Overby v, McLean, |1928] 4 D. L. R. 
917 ; tl928J 3 W. W. R. 328 ; 37 Man. 
L. R. 625.— CAN. 

at. Purchaser estopped from claiming 
goods as his own .] — Ruttan v. Weller 
(1855), 14 U. C. R. 44.— CAN. 


PART III. SECT. 1, SUB-SECT. 6.— A. 

o i, Street v. Olass 

(1840), 3 N. B. R. (1 Kerr) 165.— CAN. 

966 ii. .] — Hart v. Rey- 

nolds (1863), 13 C. P. 501. — CAN. 

967 i. In respect of what good,s — Not 
property seized under Absconding 
Debtors Act,] — Stanton v. Johnston 
(1868), 9 N. B. R. (4 All.) 64.- CAN. 

967 ii. Not goods of third party.] 

— Robinson v. McIntosh (1899), 4 
Terr. L. R. 102.— CAN. 

a i. Right of sheriff to inquire 

into claim .] — ^Where a landlord makes 
a claim for rent to bo deducted out of 
the proceeds of an execution, the 
shorifif is entitled to a reasonable time 
to inquire mto the demand ; &. where 
the tenant hud denied that any rent 
was duo, & the landlord refused to 
allow the sheriff time to make the 
inquiry, the ct. refused the cost of an 
application to compol the sheriff to 
pay the rent. — Nowlin v. Anderson 
(1849), 6 N. B. R. (1 AU.) 497.— CAN. 

PART III. SECT. 1, SUB-SECT. 7. 

Q i, .]- -Mahon Crowe 

(1896), 28 N.S. R. (16 R. & G.) 260.— 

CAN. 

q ii. Sale bond fide .] — On 

an interpleader issue between a buyer 
of goods from an execution de])tor 
au execution creditor whose execution 
was in the hands of the sheriff jirior to 
the sale ; — Held : the sale was bond fide, 
it, was followed by “ an actual & con- 
tinued change of possession *’ sufficient 
to satisfy Executions Act, R. S. S. 1920, 
c. 62, 8. 2, &, the buyer's absence of 
knowledge of the execution having been 
established, the buyer was entitled to 
the goods imder the proviso in said 
sect. — ^Wilhon V , MATTflEwsoN Bros. 
& Magernin, [19281 3 I). L. R. 276 ; 
[1928J 2 W. W. R. 136; 22 Sask. L. R. 
543.— CAN. 

si. Assignee — Assignment not filed .] — 
Held : the execution prevailed. — 

Carscallen V. Moodie (1866), 15 
U. C. R. 92.— CAN. 

sm. Want of notice of writ — 

Onus of proof.] — Boss v. Oreighi’on 
(1890), 40 N. S. R. 131.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
H. (j). 

940 iv. .] — Macfie V. 

Hunter (1882), 9 P. R. 149.— CAN. 

sj. Proceeds not exceedintf amount 
of landlord* 8 clatm .] — ^Where the sheriff 
sells goods for a sum not exceeding 
the landlord’s claim, & the execution 
creditor olaiins the money, it is a 
sufficient answer to show that the laud- 
loi-d has a good claim to the money, 
although it has not boon paid over to 
him. — Lambert v. Clement (1897), 
11 Man. L. R. 519.— CAN. 

sk. Payment of preference claim for 
wages — When waoe-eamer entUled to 
iwe/erewce.}— C ampbell v , Clbuoh 
(1920), 28 B. O, R. 862.— <3AN. 


PART III. SECT. 1, SUB-SECT. 9. 

sp. Creditors* Relief Act, R, S. A., 
1922 (c. 88), 8, 30, not applicable .] — 
Terminal Grain Co. v. Soderbkru, 
[1925] 1 D. L. R. 313; [1925] 1 

W. W. R. 9,— CAN. 

PART III. SECT, t, SUB-SECT. 10.— A. 

1020 i. Return as evidence — Con- 
clusive against sureties ,] — Shuter v. 
Graham (1848), 2 U. C. R. 164.— CAN. 

1 i. Prisoner not deprived of 

supersedeas .] — The issuing of a fi. fa., 
which is not returned, will not deprive 
a prisoner of a supersedeas. — Jackson 
V. Black, Bainbrjdue v. Black, 
Carvill V. Black (1858), 9 N. B. B. 
(4 AU.) 79.— CAN. 


■r. Indorsement of writ .] — It is 
a oondition precedent to an action 
under Cos. Act, s. 56, that an execution 
against a co. is returned unsatisfied 
in whole or in part ; &, to enable the 
action to be brought, oven where the 
co. has become bkpt., a return is not 
sufficient unless it is indorsed on the 
writ as required by r. C29, & a eortiflcato 
is filed as roqmred by r. 632. — 
Crowder v. Coleman, [1924] 1 D. L. R. 
849 ; 1 W. W. R. 374 ; 20 Alta. L. R. 
1.— CAN. 


PART III. SECT. 1, SUB-SECT. 11, 

d i. Conflicting claims .] — The ct. 

wiU not grant a rule nisi to compel 
a sheriff t,o pay over money collected 
imder exiK'ution uheiu tbcic are con- 
liicting claims to the fund, but will 
leave the parties to their remedy by 
action.- - Scorr v. Angus (1854), 2 
N. S. R (James) 183. — CAN. 


© i For money realised by 

bailiff — Onus of proof .] — A sheriff is 
responsible for all money realised by a 
bailiff In executing a 11. fa., where the 
bailiff was appointed by ^ paid by 
the sheriff, & in an acstion against a 
sheriff for money realised on a fi, fu, 
by Ids bailiff & not accounted for, the 
burden is on the sheriff to prove that tho 
bailiff was appointed by the Lieutenant- 
Governor in Council. — Ross v. Pibkt, 
[1926] 3 D. L. R. 289 ; [1926] 2 

W. W. R. 422 ; 20 Sask. L. R. 653.— 
CAN. 

e ii. Time for bringing — Public 

Officers Protection Act, 1923 (c. li)).] 
— Holden v. Milburn (Sask.), 
[1927] 1 D. L. H. 271 ; [1926] 3 

W. W. R. 701.— CAN. 


PART III. SECT. 1, SUB-SECT. 12.— C. 

r i. .]— May v. Howland, 

Fitch & Webb (1859), 1 U IJ. C. R. 66.— 

CAN. 

1230 V. .] — A., after 

delivering an exixjution to a constable, 
took him down upon land owned by 
B., siiowod him hay owned by B., & 
said it was the property of C. The 
constal)le having seized the iiay 
imdor on execution in a suit to which 
B. was not a party ; — Held : A. was 
answerable for the consequence of 
what the constable did in obeying his 
instructions. — Graves v. Sprague 
(N. B.) (1920), 63 D. L. R. 337.— CAN. 

1230 vi. .] — Deft., having 

obtained an order in a ct. of petty 
sessions against pitf.'s son, informed 
the poUce In chaige of a distress warrant 
that the judgment debtor had a motor 
lorry at L.’s premises ; that he did not 
know its reentered number, but that 
L. would point out the lorry to the 
constable executing the warrant. The 
lorry was seized on L.'s premises. It 
was the property of pltf., & was in the 

E ossession of L. as his agent for sale. 

I. did not inform the police of pitf.'s 
claim, & refralneM from giving any 
information of the seizure to piti. 
imtil after the lorry had been sold. 
In an action by pltf. for conversion of 
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1243. Add. Annotation : — Reid. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1250. Add. Citations : — 1 New Pract. Cas. 476 ; 
sid) nom. Rolls v. Senior, 7 L. T. O. S. 60. 

1281a. Sale without order of court — Sale not con- 
Armed.l — R. v. Blunt (1828), 2 Y. &; J. 120 : 
148 E. R. 857. 

1334a. Appeal from — Lies to Court of Appeal.l 

— Smith v. Tsakyris, ( 1929] W. N. 39, C. A*. 


1358. Add. Annotations : — Mentd. British- American 
Tobacco Co. v. Jones (1925), 134 L. T. 405; 
Stumbles v. Whitley (1929), 40 T. L. R, 37. 

1380a. .] — Smith v. Tsakyris, [1929] 

Tr. ... ^9, C. A. 

1405. Add. Annotation : — Mentd. Paterson v. 
Ardrossan Harbour Co. (1920), 19 B. W. C. C. 
021 . 

1506. Add. Annotation : — Refd. Campbell v. Poliak 
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the lorry : — Ildd : deft, had bo 
intermeddled in the distress as to be 
liable for convorKion. — Moitrv. Barnes, 
119281 V. L. ]{. fiG.— AUS. 

1243 i. Ratification hy creditor — 
Whether ffiving rise to Ixahility — Wron(f- 
f'ul seizure.] — Whore a BherilT oetinpr 
under a valid writ, by the command, & 
as the servant, of the et., BeizoB the 
wrong person’s goodR, a Hubfleqmmt 
declaration by t.ho CTrocution creditor 
ratifying & approving the taking can- 
not alt-er its character & make it a 
wrongful taking by the creditor. — 
Ballantyne 1’. McCulloch & Co. & 
Sims (B. C.), 11927] 4 1). L. R. 525: 
[19271 3 W. W. K. 148.— CAN. 

PART HI. SECT. 1, SUB-SECT. 13.— A. 

o i. After receipt of attachment..] 

— lirld : the sale could nob bo UT)hold, 
R the attachment muKt 7)rovail. — 
liiLEY V. Niagara District Bank 
(ISGG), 2G U. C. K. 21.- CAN. 

PART HI. SECT. 2, SUB-SECT. 2. 

st. Not after debt treated by creditor 
os satisfied.] — Bank of Upper Cvnaua 
r. Murphy (ISoO), 7 U. C. K. 328. — 

CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

sv. Delivery ofxvrit —Ijtrui bound from 
time of delivery. 1 —Doe d. Nehmitii v. 
WiLLisroN (1844), 4 N. It. 11. (2 Ken*) 
4r>9.— CAN. 

sw. Proof of.] — The sheriff’s 

deed is primd facie evidence that the 
\vrit was delivered to th<i sheriff A: 
the land Hoized & sold under it. — 
Mitchell v. Greenwood (1854), 3 
C. V. 4G5.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— C. 

1340 i. False return.] — YoUNO v. 
Bary (Sheriff) (1855), 4 C. i\ 537.— 

CAN. 

PART III. SECT. 2, SUB-SECT. 6.— A. 

f i. l^nd of patentee of free yrani.] 

— An execution ugainst tlw? lands of a 
patent-ee under tlie Free Grants & 
Homesteads Act, It. S. O. 1887, c. 25, 
on a 3 udgment olitained for a del>t 
incurred before loeatKiU of the lands, 
does not. ojierafee os a charge against 
the lands when sold by his dovlsee, 
even after tht* expiry of twenty years 
from the date of the location, —Re 
Beatty it Finlayson (ISOG), 27 O. R. 

G 4 2.— CAN. 

1356 i. TM.nd held under joint tenancy.] 
— Lands were conveyed to a man & his 
wife as joint tenants & uot as tenants 
in common ; — Held : estates by entire - 
ties haviirg been abolished, the joint 
estate was severable, & the interest of 
one joint tenant could be sold under 
execution.— iila Oraig, [19291 1 D. L. K. 
142; 63 O. L. R. 192. —CAN. 

gx. Land held hy tenant in common — 
Claim by other tenants in common for 
rent received in excess.] — McPherson v. 
McPherson (1883), 10 P. R. 140. — 
CAN. 

sy. .1 — Under a judgment 

obtained against a person in a district 
ct. the recrlstrar of the (Jt., In executing 
such judgment, may seize & take under 
a writ of execution the interests of such 
person in lands os a tenant in common 
& upon the writ being forwarded to the 


Registrar-General, it is his duty to 
note It on the folium of the register 
which cxirtlflos the title of the registered 
proprietor as a tenant in common. — 
Jn re Guss (1927), 28 S. R. N. 8. W. 
22G ; 45 N. S. W. W. N. 32.— AUS. 

sz. Land held hy debtor at time of 
death — On judgment against repre- 
sentative.] — Lands & tenements held 
in f 0(5 simple by a debtor at the time 
of his decease, may be legally taken in 
execution on a judgment against his 
ever, or administrator. —Forsyth v. 
Hall (1830), Dra. 301.— CAN. 

sb. Kstutc %n hands of executor — 
Jtidgment against debtor.] —In the Estati 
of CAUTF.R, AR(’0T TIMUER CO. I’TV., 
Ltd. V. Oautkr, 1 1928 1 V. L. R. 290 , 
[1928J Argus L. R. 199.— AUS. 

g i. . ]— R ussELL V. Russell 

(1881), 28 Gr. 419.— CAN. 

g ii. — .] — Parke v. Rii.ey, 

3 F. & A. 215.— CAN. 

g iii. Ry heir or devisee — Before 

execution issued. I- -Held : a bond fide 
purchaser for value would have a good 
title as agraiust creditors. — Retd y. 
Miller (18G5), 24 U. C. R. GIO.— CAN. 

sc. Land registered in name of debtor 

— Owncrsfnp vested in third parly .] — 
Held: not executable. — Union 

Government (Minister of Justice) 

V. Bolam, [1927J App, D. 467.— S. AF. 

PART III. SECT. 2, SUB-SECT. 6.-^. 

g i. .1 — After a mtge. 

In fee has boeoine foifeltod by non- 
payment of the mtge. money, the 
rritgee ’s Interest in the premises can- 
not bo sold under an execution against 
land.— Doe d. Campbell v. Thompson 
(1843), 2 Out. Dig. 2610,— CAN. 

g ii. — ■ Right of dower in equity of 
rdemption.] — Canadian Bank ofCom- 
MER(JE V. RoKston (1902), 22 C. L. T. 
232 ; 4 O, L. R. 106 ; 1 O. W. R. 

351 . —CAN. 

k I. Interest of unpaid vendor.] — 
The interest of an unpaid vendor of 
land made exigible under on execution 
against him by Land Titles Act, 
H. S. A., 1022, 8. 112, includes the 
legal estate os affected by the contract 
together with the rights of the vendor 
under the contract ; & ft is that estate 
& those rights which are bound by the 
writ & may be sold by the sheriff. — 
Morton & Cowell v. Hoffert, 
[19241 3 D. L. R. 16; [1924J 2 

W. W. R. 529.— CAN. 

k ii. Assignee of purchaser under con- 
tract of sa/c.] — The equitable interest 
of an assigncie from the purchaser of a 
contract for the sale of land Is exigible 
under a writ of ft. fa. against the land 
of «auch iLsslgnec. — Ward v. Archer 
(1894), 21 O. R. 650.— CAN. 

sd. Debtor interested in land held by 
wife — Interest suffidtmi to discharge 
debt.] — Macdonai.d & Co. v. Teasdale 
(1913), 24 O. W. R. 534.— CAN. 

sf. What interests may he seized — 
Under amendment to Land Titles Act. 
s. 125.1— Foss v. Sterling Loan 
(1915), 8 W. W. K. 569 ; 23 D. L. R. 
540 ; 8 Sask. L. R. 289.— CAN. 

PART III. SECT. 2, SUB-SECT. 6.— G. 

ag. Timber.] — ^Whero the owner of 
land sells the timber after a writ against 
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his land is placed in the sheriff’s hands, 
& the purchaser outs down & removes 
the timber before an injunction la 
obtained, ho is aecoimtablo to the 
execution creditor for such timber. — 
Brown v. Sage (1865), 11 Gr. 239.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

u i. Where prior assifpiment 

for benefit of creditors. \ — B. made an 
assignmeut to C. for benefit of his 
creditors. Various executions wore 
Issued against B.’s lands & notice 
thereof tiled with ilio Registrar of 
Titles. C. applied for a cjcrtiflcaU) 
of title to B.’s lands : — Held: registrar 
must issuo the cdljiieate without 
endorsing thereon the exccmtlous of 
which lie has received notice. — Re 
Brooics (1900), 12 W. L. It. 303.— CAN. 

a i. Effect as against assigmmmt 

for benefit of creditors.] — McIntyre v. 
Shaw (1866), 12 Gr. 295.— CAN. 

a ii. Effext as against unrecorded 

deed.] — Grindley v. Blakie (1880), 
19 N. S. R. (7 R. & G.) 27 ; 7 C. L. T. 
50.— CAN. 

o i, Effect on Judgment mort- 

gage. I —Held : a judgment mtge. did 
not obtain priority over a judgment 
registered under 3 & 4 Viet. c. 105, 
but uot re-roglsterod within five years 
next before the registration of the 
Judgment mtge. — Reid v. Miller, 
[19281 N. I. 151.— IR. 

e i. Judgment for alimony.] — 

Whore, at the time a judgment for 
alimony is registered against the hus- 
band’s interest in certain land held by 
him under an uncompleted agreement 
for sale, ho is in a position to compel 
specific perfornianco of the agreement, 
the judgment is a charge ou the hus- 
band’s interest : & if, subsequently 

to the registration of the judgment, & 
with knowledge of it. the vendor 
accepts from the husband a quit- 
claim deed of all of the latter’s estate 
& interest in the land, the vendor 
holds that intAirest subject to the charge 
until the charge is extineruished. — 
Briggs v. Carson, [1924] 4 D. L. R. 
774 ; [19241 3 W. W. R. 465 ; 19 

Saak. L. R. 59.— CAN. 

e ii. How far binding — Defendant 

mere conduit pipe to convey title from 
vendor to third party. ] — Owen v. Lynch 
(1877), 11 N. S. R. (2 R. & C.) 406.— 
CAN. 

e iii. 5 R. S. c. 84, s. 21— 

Effect of.\ — Loisburg Land Co. v. 
Tutty (1884), 16 N. S. R. (4 R. & G.) 
401.— CAN. 

ah. Duty of registrar — With notice of 
writ of execution — Patent not issued for 
lands entered as homestead. 1 — Re 
Cr^AXTON (1890), 1 Terr. L. R. 282. — 

CAN. 

sj. Judgment not registered- —Priority 
of mortgage.] — Mineral Products Co. 
V. Continental Trust Co. (190G), 37 
S., 0. R. 517.— CAN. 

• (p. 571) i. .1 — As between the 

execution creditors of a vendor, & 
the assignee of his interest under an 
agreement of sale, whoso assignmeiit 
was acquired subsequently to registra- 
tion of the exocutlous ; — Held : the 
Instalment of purchase-money paid 
into ot. should belong to the execution 
creditors, but as the money had been 



Oases 1524— 1678s. English and Empire Digest Supplement, 


1524. Add. Annotation : — Mentd. Re Quintin Dick, 
Oloncurry v. Fenton, [1926] Ch. 992. 

1552a. Equitable interest — ^Amendment — 

Costs.] — K idd v. Tallbntibe, [1877] W. N. 
21. 

1564a. Issue into county palatine — Indorsement 
lor less than £50 .] — ^Bbown v. M‘Millan 
(1840), 7 M. & W. 196 ; 10 L. J. Fx. 147 : 
151 E. R. 736 ; sith nom. Bbown v. MacMil- 
lan, Same v. MacPherson, 8 Dowl. 852 ; 
H. & W. 46 ; 4 Jur. 1090. 


1669. Add—Axioif. (1774), Lofft, 390. 

1576a. When completed.] — Owen v. Owen (1831), 
2 B. & Ad. 805 ; 109 E. R. 1341. 

1577a. Whether defendant discharged.] — 

Hodgson v. Towning (1837), Will. WoU. & 
Dav. 53 ; auih nom. Anon., 1 Jur. 84. 

AnnotcUion : — Consd. Aga Knrboolie MatLomed v. R, (1843), 
4 Moo. P. 0. C. 239. 

1578a. Right to break outer doors.] — Malbvebeb 


obtained under execution, it should 
be treated as money realised from the 
sale of the vendor’s interest, & being in 
the sberifT’s hands should be subieot to 
distrtbutiqn under Creditors* Relief 
Act. — Morton & Cowell v. Hofkert, 
(19241 3 D. L. R. 16; 2 W. W. R. 
629.— CAN. 

PART III. SECT. 2, SUB-SECT. 8. — A. 

1459 i. Right to possession — As against 
third parties in posaessUm — Not asserting 
title through debtor, ] — Edwards v. Ben- 
nett (1809), 5 P. R. 101.— CAN. 

1469 ii. Possessum taken 

forcibly .] — Doe d. Pkok v. Roe (1845), 

2 U. C. R. 27.— CAN. 

sm. Thdy of sheriff to retain .] — Doe 
d. Crew??. Clarke U841), 1 Ont. Dig. 
233.— CAN. 

PART in. SECT. 2, SUB-SECT. 10.— A. 

a (p, 570) !. Mortgage not 

rcjTistrml.]— Moffat v. Grover (1855), 

4 C. P. 402.— CAN. 

a (p. .570) il. In hands of 

receiver.] — A judgnicni. creditor can 
sell propertlos In the bands of a recoivor 
of the ot. in execution of a mtge. dooroe, 
although the receiver, who was 
appointed subsequently to the institu- 
tion of the mtge. suit, was not made 
a party to the suit. — Toomey v. 
Bhupendha Nath Bose (1928), 1. L. It. | 
7 Pat. 520.— IND, 

h (p. 570) i. .1 — Jones v. Jones 

(1868), 16 Gr. 40.— €AN. 

bb (p. 576) i. Proof of~In 

ejectment on sheriff *8 deed .] — Moran v. 
Patton (1853), 10 U. C. R. 640.— CAN. 

bb (p. 576) ii. .]— 

Deusle V. Dewitt (1859), 18 U. C. R. 
155.— CAN. 

bb (p. 676) iii. .]— 

Low V. Hicks (1870), 21 C. P. 113.— 

CAN. 

bb (p. 576) iv. Relation hack.] — 

The tiUe conveyed by a sberill’s deed 
to land, sold under an excoutjon issued 
upon a judgment reoiivered in an action 
brought on a former judgment in the 
same ct., does not relate back to the 
time of signing the first judgment, so 
as to defeat a conveyance made 
between the times of signing the first 
& second judgments.— Doe d. Peabody 
V. MoKnioht (1838), 2 N. B. R. (Ber.) 
667.— CAN. 

bb (p. 676) V, To day of 

sale.] — Although a sherlfl's deed relates 
back to the day of sale, for the purpose 
of defeating intermediate conveyances, 
the vendee cannot bring ejectment 
until the execution thereof. — Qavili.br 
r. Beaton (1862), 12 C, P. 519.— CAN. 

00 (p. 570) i. Into debtor* s 

tiUe.] — A purchaser of lands on an 
execution, is entitled to re(;over In 
ejectment against the debtor or his 
representative, without proof of the 
delitor’s title, or that he was in 
possession of the premises. — Moran v. 
Patton (1853), 10 U.O. R. 640.— CAN. 

CO (p. 676) ii. To growing crops 

on land sold.] — Crops growing at the 
time of the confirmation of a sheriff 's 
sale of the land under an execution 
pass with tho land to the purchaser. — 
Anderson v. Stasiuk [19261 l 


D. L. R. 347 ; [1926] 1 W. W. R. 107 ; 
20 Sask. L. R. 269.— CAN. 

CO (p. 576) Iii. Right to claim 

partition.] — An order made on the 
aiijiln. of purchaser at a sheriff’s 
sale of the interest of o, husi^and, 
holding as joint tenant, for partition or 
sale was affirmed. — lU' Craig. 11929J 
1 D. L. R. 142 ; 63 O. L. K. 192.— CAN. 

t (p. 577) f. No issue for 

two weeks.] — Abell Engine &: Machine 
WOBKH Oo. V. SCO'TT (1907), 6 Terr, 
li. H. 302 : 6 W. L. R. 272.— CAN. 

g (p. 677) i. Land held adversely 

by third party.] — ^A sherill selling under 
execution is not within tho class of 
cases which apply to a person selling 
land held twivorsely by another. — 
1)0 ULL V. Keefe (1901), 34 N. S. R. 
15.— CAN. 

h (p. 577) i. Error in judg- 

ment.] —lleid : the sherlfi’e deed could 
give no title. — Varey v. Mutriiead 
(1831), Dra. 486.— CAN. 

h (p. 577) ii. Too much 

sold.] — Held : no ground for invalidat- 
ing the sale. — Doe d. Haqbrman v. 
Strong (1848), 4 U. C. R. 510.— CAN. 

b (p. 577) iii. Sale in 

separate lots.] — Held : permissible. — 
Doe d. Roberts v. Watson (1850), C 
N. B. R. (1 All.) 675.— CAN. ! 

•h (p. 577) iv. Part only 

sold — Huty of sheriff to designate, portion 
offered for sale.] — Knaggb v Led yard 
(1860), 12 Gr. 320.--CAN. 

h (p. 577) v. Sale of un- 

divided interest in tovmship lots .] — 
Rathbun V. Culbertson (1875), 22 
Gr. 465.— CAN. 

h (p. 577) vi. Time of sale.] 

— I1<M : the sheriff might sell at any 
time between the hours named in 27 
Geo. 3, 0 . 12. — Dob d. Roberts v. 
Watson (1850), 6 N. B. R. (1 All.) 
675.— CAN. 

h (p. 677) vii. Sheriff dis- 

rejgaraing judgment credUor's insinic- 
— Bidding at once full amount 
instead of bidding graduaUy.] — Held : 
the judgment creditor had no ground 
of action against the sheriff. — Marklk 
V. Thomas (Sheriff) (1866), 13 U. C. R. 
321.— CAN. 

h (p. 577) viii. Proof of .] — 

Roe V. McNeil (1863), 13 C. P. 189.— 

CAN. 

h (p. 577) ix. .]— 

Fields v. Livingston & Wightman 
(1866), 17 C. P. 16.— CAN. 

h (p. 577) X. Purchaser 

chopped from disputing validity .] — 
Ferguson v, i^RGUSON (1869), 16 Gr. 
309.— CAN. 

(p. 577) xi. Effect of — Sale of 

eguity of redemption — I^rchase by 
assignee from execution creditor — Sub- 
sequent eonvcifance to debtor.] — Chiittok 
V. Lowery (1903), 24 C. L. T. 15 ; 6 
O. L, R. 647 ; 2 O. W. R. 967.— CAN. 

h (p. 677) xil. Covenants.] 

— Tho implied covenants between 
vendor & purchaser, including those 
implied by Land Titles Act. R. S. S., 
1920 ( 0 . 67), B. 64 (2), do not come into 
existence where land is sold by the 
sheriff under execution. — ^Anderson v. 
Stasiuk (No. 3), [1927] 1 1). L. R. 


529 ; [1927] 1 W. W. R. 49 ; 21 Sask. 
L. R. 27 6.- -CAN. 

h (p. 577) xiiL Right to proceeds 

— Two writs lodged with registrar .] — 
Re The Massey Manufacturing Co. 

V. Hunt, The McCormick Harvest- 
ing Machine Co. v. Hunt (1895), 2 
Terr. L. R. 84.— CAN. 

h (p. 577) xiv. Under urit of 

execution lodged, prior to agreement for 
ftale to third party — Priorities — Affidavits 
in support of confirmation of sale 
irregular.]--Re Price (1912), 21 W. L. R. 
299.- CAN. 

dd (I). 577) i. Lands sold aulijeci to 

incumbrances**- -Whether subject to 
subseguent executions.] — Ghiehe r. 
Walker (1913), 23 W. L. U. 709 ; 4 

W. W. R. 77.— CAN. 

sa. Conffrmation of sale — Right of 
appeal.] — A local master, in con- 
firming a sale of laud sold under 
execution, is not acting In a matter or 
an action in ct. but as persona designata 
under Land Titles Act, R. S. S., 1920, 
c. 67, & the only app<Md is to the Ct- 
of Appeal. — Ethier v. Nolle, [1924 J 

I W. W. R. 493.— CAN. 

sb. Distribution of proceeds of sale .] — 

The proceeils of a sale ot land under 
execution when paid over to the 
registrar of tho ct. are distributable 
by him as if they wen^ money in the 
hands of the sheriff distributable under 
CreditorH’ Relief Act. An appeal lies 
to a judge from the registrar’s scheme 
of distribution. — Caudwell v. George, 
119251 2 D. L. R. 229 ; [1925] 1 

W. W. K. 579 ; 35 B. C. R. 134.— CAN. 

80 . Right to sell — To realise judgment 
of county court.] — Queen’s Bench Act, 
1895, rr. 804 to 806, do not authorise 
proceedings to be taken in a summary 
way under them for the purpose of 
realising a registered judgment of a 
county ot. by sale of land, such rules 
being applicable only to judgments in 
tho Q. B. — Proctor v. Parker (1897), 

II Man. L. R. 485.— CAN. 

8d. Affidavit of execution of transfer — 
Sworn before unauthorised person .] — 
John Abell Engine & Machine 
W oRKB Co. V. Scott (1907), 6 W. L. R. 
272 ; 6 Terr. L. R. 302.— CAN. 

sf. Proceedings to confirm sale — Row 
intituled.]— Abell Engine & 

; Machine Workh Co. v. Scott (1907), 
6 W. L. R. 272 ; 6 Terr. L. R. 302.— 
CAN. 


PART III. SECT 2. SUB-SECT. 11. 

1667 i. Order of court — When court will 
set aside sale — On equUable grounds .] — 
Wood v. Leeming (1827), Tay. 463. — 
CAN. 

1667 ii. .] — Campbell 

V. Smith (1863), 10 Gr. 206.— CAN. 

1667 iii. Notice of motion 

not given to purchaser,! — Hdd : the ot. 
would not interfere. — ^McGillis v. 
McDonald (1839), 2 Ont. Dig. 2662.— 
CAN. 


PART III. SECT. 3, SUB-SECT. 3.— A. 

8 g. proceedings after surrender — Set 
aside.] — Ward v. Stocking (1825), 
Tay. 216.— CAN. 




Vol. XXI.— ExecQtlon. Oases 1578ar-a081. 


V, Spinke (1637), 1 Dyer, 35 b ; 73 E. R. 
79. 

Annotations : — Hentd. Russel v, Giilwol (1599), Cro. EUz. 
657 ; Lasington*a Case (1600), Cro. Elk. 750 ; Mouse's 
Case (1608), 12 Co. Rep. 63 ; Case of Parliament In Ireland 
(1613), 12 Co. Rod. IIC ; Liford’s Case (1614), 11 Co. Rep. 
46b; Sechovorel v. Dale (1626), Poph. 193 ; Simmons v. 
Nortnn (iSSl), 9 L. J. O. S. C. P. 185 ; Cope «. Sharpe. 
[1910] 1 K. B. 168 ; Coper. Sharpe (No. 2), [1912] 1 K. B. 
496. 

1578b. After escape of prisoner.] — Anon. 

(1774), Lofft, 390 ; 98 E. R. 709. 

1578c. .] — Hopkins v. Nightingale (1794), 

1 Bsp. 99 ; 170 B. R. 292, N. P. 

1570a. Opening of door obtained by trick.] — 

Held : an unlawful entry. — Parke & Per- 
ciVAL V. Evans (1615), Hob. 62 ; 80 E. R. 
211 . 

Annotations: — ^Reld. Leo r. Qansol (1774), 1 Cowp. 1; 
Sandon v, Jervis (1859), E. B. &. E. 942. 

1579b. .]~Anon. (1695), 12 Mod. Rep. 73; 

88 E. R. 1172. 

1580a. What is outer door — Whether hole in 

wall.] — ^Where it was proved that a hole in 
the outer wall of a house was not intended 
to have cither a door or window put into it, 
but was to remain open, so that the place 
should be used as a conservatory ; — Held : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that tlie outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house. — Whallev v, Williamson 
(1886), 7 0. &; P. 294 ; 173 E. R. 130. 

1581a. .]— Ring v. Hyde (1850), 14 L. T. 

O. S. Sl7. 

1584a. .] — Held: valid. — Anon. (1702), 

7 Mod. Rep. 8 ; 87 E. R. 1060. 

Annotation Apld. Sandou v. Jervis (1858), E. B. & E. 935. 

1584b., Window broken to take into custody.] 

—Held : valid. — Lloyd v, Sandi lands 
(1818), 8 Taunt. 250 ; 2 Mooi'e, C. P. 207 ; 
129 F. R. 379. 

1615. Add. Annotation ;—Mentd. Cumberland v. 
Lanarkshire Tram, Co. (1927), 20 B, W. C. (’. 
780. 

1658a. More than amount of rent due — Re- 

delivery of surplus] — Several crops having 
been taken under an habere facias possessionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft, after deducting the amount of 
rent due. — Doe d. Upton v. Witheuwtck 


(1825), 3 Bing. 11 ; 10 Moore, 0. P. 267 ; 
8 L. .T. O. S. 0. P. 126 ; 130 E. R. 417. 

Annotation Refd. KoUy v. Webber (1860), 3 L. T. 124. 

1704. Add. Annotation : — ^Folld. Employers' Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
11927] A. C. 95. 

1706a. — — Payment of rent — How rent 

calculated.] — Upon a motion to set aside an 
ejectment &; restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing. — D oe d. Habcoubt v, 

I Bom (1813), 4 Taunt. 883 ; 128 R. B. 679. 

1720. Add. Annotaiions .—Apld. Burrowes. v. Bur- 
rowes (1929), 141 L. T. 201. Refd. Capron v. 
Capron, [1927] P. 248. 

1753. Add. Amiotaiions : — Refd. Capron v. Capron, 
[1927] P. 248; Burrowes u. BuiTowes (1929), 
141 L. T. 201. 

1754. Add. Annotations: — Refd. Capron v. Capron, 
(1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754a. .] — Semblc: arrears of alimony accrued 

due come within the scope of R. S. C., Ord. 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time. — Capron v. Capron, [1927] P. 
248 ; 96 L. J. P. 151 ; 137 L. T. 568 ; 43 
T. L. R. 667 ; 71 Sol. Jo. 711. 

1758, Add. Annotation : — ^Refd. lie Nelson, Norris 
V. Nelson, [1928] Ch. 920, n. 

1769. Add. Annotations : — Refd. Engelke v. Mus- 
mann, [1028] A. C. 438. Mentd. Diekinsonv. 
Del Solar (1929), 45 T. L. R. 687. 

1847. Add, Annotation : — Refd. Capron v. Capron, 
[1927] P. 248. 

1855. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 248. 

1882a. S. P. Re Rush (1870), L. R. 10 Bq. 442 ; 
39 L. J. Ch. 759. 

1900* Add. Annotation : — ^MenM. Lloyd's 


1912. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 248. 

1944. Add. Citations : — suh nom. Kirlew v. Butts, 
2 B. & Ad. 736, n. ; 109 E. R. 1318. 

Add. Annotations : — Apld. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland v. 
Watkin (1832), 2 Moo. &: S. 174; Cole- 
brooke v. Layton (1833), 1 Nev. & M. K. B. 


Part V. — Analogous Proceedings. 

2046. In the cross-rcferencc before this case, for 2081. Add. Annotation: — ^Mentd. Akt. Ocean v. 
Metropolis" read "Mayor’s & City op Harding, [1928] 2 K. B. 371. 

London Court.' 


PART III. SECT 3, SUB-SECT. 6 . — A. 

a i*, ^ By mistake — Second writ 
'. Lonby (1842), 

a ii. Where proof of no intention 
^ Jw*ouiTic6 — Ownership of property 

mjflcicnt to satisfy debt.]— T oolk v. 
Hbnnkbkrby, [1928] 3 D. L. R. 38.™ 

CAN. 

sk. Not granted — Debtor having 
mterest in Uindjnot svhjcct to cxeeiiiion.l 
Roar, Exp. Geldkri’ 
(1899). 34 N. B. R. 612. CAN. 


PART in. SECT. 5, SUB-SECT. 3. 

. .. By whom signed & issued- 
By cleric of court <€• not by judge .] — 
ALliKNAOH V. DfsBhibay (1866), N. B. 
Dig. 493.-'€AN. 

PART V. SECT. 1 , SUB-SECT. 2.— A. 

si. Magistrate's order for maintenance 
of deserted wife — Affirmed by county 
— Held: a judgment onforoeable 
l)y the attachment of a debt due to the 
husband.- “ Brown v. Brown, [1927] 4 
D. L. U. 314 ; [1927] 3 W. W. R. 172 ; 


38 B. 0. R. 473.— CAN. 

sm. Judgment by comenl — Not to be 
entered till subsequent date .] — Whew a 
oonaent judgment i)rovideB that It 
Bhall not be entered until a Hubsequent 
date the party for whom the judgment 
Ib riven caimot in the meantime truth- 
fufly make the affidavit required by 
King's Bent] I Act, s. 759, for the 
obtaining of a gariiiBhoe order. — 
Hopgins V. Harris Investors, Ltd., 
[1929] 1 1). h. B. 189; [1928] 3 

W. W. |{. 540. -CAN. 
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2084a. Person out of Jurisdiction.] — R. S. C., 

Ord. 45, r. 1, contemplates both a garnishee 
Ac a debt recoverable within the jurisdiction. 

A judgment debtor had a balance in an 
English bank with foreign branches where 
foreign currency was in use. It was claimed 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances to the credit of the judgment debtor 
at its foreign branches : — Held : the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order. — Richardson v. 
Richardson, [1927] f. 228 ; 96 L. J. P. 
125 ; 137 L. T. 492 ; 43 T. L. R. 631 ; 71 
8ol. Jo. 695. 


2086a. .] — ^Passnidge v. Flint & Son (1892), 

8 T. L. R. 213. 

2107. Add. Annotation : — ^Refd. Be Pinto Leite & 
Nephews, Ex p. Visconde Des Olivaes, [1929] 
1 Ch. 221. 

2108. Add, Annotation : — Expld. Be Clark, Clark 
V. Clark, [1926] Ch. 833. 

2121. Add. Annotation: — ^Refd. Richardson v. 
Richardson, [1927] P. 228. 

2124a. Must be recoverable within Jurisdiction.] — 

Richardson v. Richardson, No. 2084a, ante. 

2156. Add. Annotation : — Aft to (1 ) Refd. Re Pinto 
Leite & Nephews, Ex p. Visconde Des Olivaes, 
[1929] 1 Ch. 221. 


PART V. SECT. 1, SUB-SECT. 2.— B. 

n i. Making assignmnnt in bank- 

n/p/cjy.] — Whore after rocoveringr a 
judgrment the judgment cn^dit-or makes 
an assignment in bkpoy., & there has 
been no re-aHsignment of the judgment 
to him, a garnishee summons Issued by 
him, on an affidavit wliich states that 
the judgment debtor is indebted to him 
in resjioct of such judgment, is a nullity 

cannot bo cured by actiuiescence, 
particularly in thci absence of knowledge 
on the part of the garnishi^e. — Lanin 
r. Zawislak & Demosky (Sask.), f 11)27] 

2 W. W. K. 71.— CAN. 

PART V. felECT. 1, SUB-SECT. 2.— C. 

2077 ii. .] — An appllca- 

tlon to sot aside a garnishee smnmons, 
on the ground that the money attached 
is trust money & does not belong to 
appet., will not be entertained. — 
Thompson v. Fraser (Sask.), [1920] 

3 W. W. K. 251.— CAN. 

k. Read now “ 2084a i. Peraon ont 
of jurisdictiim/* 

l. Read now “ 2084a ii.’* 

m. Read now “ 2084a iii.” 

n. Re^ad now “ 2084a iv.** 

o. Read now “ 2084a v.” 

so. Debtor out of jurisdiction -Writ 
obtained ex parte — Leave to execute ,} — 
Jones v. Jones, (1928J V. L. R. 24. — 

AUS. 

sq. Company in liquidation,} — When 
a GO. is in liquidation its funds are not 
subject to garnishment. — Rttdhell 
Grain Guower.s Ass’n., Ltd. v. 
Cdjsator & Kahkatohewan Co-oi*era- 
nvE Elevator Co., Ltd., [1928] 1 
W. W. R. 222.— CAN. 

PART V. SECT. 1, SUB-SECT. 3.-~A. 

r (p. 021) i. .]~Mon('y paid 

into ct. cannot be attached by garnish- 
ing the clerk of the ct. — Royal Bank 
OF Canada v . Van Burkn & McKay 
(Alla.). (1927] 1 W. W. R. 268.— CAN. 

r (p. 621 ) ii. .] — Money paid 

into ct. as compensation due to the 
dependants of a deceased workman 
under Workmen’s Compensation Act, 
1925 (c. 81), is not buhject to arrest- 
ment. — William Baird & Co. v. 
Campbell, [1928] S. C. :n4.— «COT. 

r (p. 621) iii. Money deposited 

with resuming officer ] — Held : not 
attachable. — Oreaoh v, Sutherland 
& Heaoe (1895), 3 Terr. L. R. 30 :l — 
CAN. 

k (p. 622) i. .]— lliME V, 

Coulthard (1910), 15 W. L. R. 288 ; 
20 Man. L. R. 164.— CAN. 

k (p. 622) ii. For destruction 

of exempt property,] — Whore a claim for 
damiigos for the destruction of exempt 
property has been converted into a 
debt, the amotmt thereof is not exempt 
from garnishment. — Ross v. Rogers 
& Canadian National Bys. (Sask.), 
[1927] 3 W. W. R. 169.— CAN. 

1 (p. 624) i. Deposit paid under 

agreement to purctoe.] — Judgment 
debtor by memorandum in writing 


agreed to purchase from apiilts. 
(garnishees) land on which a house 
was to be erected. He agreed to pay 
& paid to applts. £100 deposit & 
“ balance ” purchase-money when 
house Is completed. No price was 
specified. It waw not clear on th(^ 
evidonco whether the price had been 
suljHOQuently agreed or not, but, on 
an account being rendered to debtor 
for £1,150, he said ho would consider 
the matter, & continued to negotiate 
either as to tho price or arraugoinonts 
for payment until ho was served with 
the garnishee order nisi., when he 
agreed to take tho land for £1,150 : — 
HeUl : the amount of the deposit was 
neither a debt owing or accruing from 
the garnishoofl to judgment debtor, 
tho deposit was intended to remain 
with applts. unf41 it was certain tha-t 
negotiations for the contract had failed, 
& was not subject to attachment. - 
May WALD V. Riedel, [1927] S A. S. U. 
345.— AUS. 

m (p. 624). Revsd., [1924] 1 D L. K. 
1154; [1924] 1 W. W. R. 707 ; 18 
Sask. L. R. 158. 

m (p. 624) !. The 

balance of purchase -money owing 
under an agreement of sale of land, 
tliougli all overdue, & assuming that 
the vendor is able & willing to convey 
& that tho contract contains the usual 
provisions as to transfer, free from 
encumbrances on payment of the 
urehaso-money, but wuiere no tro-nsfer 
as been given or tendered, is not 
attachable by garnishment, as the 
debt is not a liorfectod & unconditional 
one. — R eed v , Renton & PErriNGER, 
[1924] 2 W. W. R. 223. — CAN. 

m (i>. 024) ii. Halanccof payment 

to mortgagee under policy taken out by 
mortgagor ,} — A bail -insurance policy 
taken out by a nitgor. on a crop 
growing on tho mortgaged land pro- 
vided that all loss thereunder should 
bo payable to the mtgocs., “ os their 
interests may appear ” & that the 
policy was hold as collateral security 
to the mtge. On a loss occurring, 
the amount thereof was paid by the 
insurance co. to the mtgoes., who 
applied part of it in payment of arrears 
then due on the mtro. & entered tho 
surplus in their books ** to tho credit 
of the mtge. accoimt.** On being 
served with a garnishee order tho 
mtgees. paid the amount claimed 
into ct . : — Held • tho money In ct. 
should be paid to the garnishing 
creditor. — Royal Bank op Canada 
V. Kknward. [1925] 4 D. L. R, 905 ; 
[1925] 3 W. W. R. 549.— CAN. 

m (p. 624) Iii. Purchasc-mon&y 

deposited in escrow,] — Tho purchase 
price of land deposited in escrow pend- 
ing the showi^ of proper title & 
delivery of the conveyance : — Held : 
gamishable, where there was no sug- 
gestion that there was any defect of 
title, or that there would bo any obstacle 
to the execution & delivery of the 
conveyance. — Hankey & Co., Ltd. v . 
Vernon, [1926] 1 D. L. R. 684 ; [1926] 


1 W. W. R. 375 ; 36 B. C. R. 401.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 3.— B. 

sj. Must be at time of is.suc of sum- 
mons .] — Thoreson V. Blairmore 
School Disi’rict Trustees (Alta.), 
[1927] 3 D. L. R. 641 ; [1927] 2 W. W. R. 
439.— CAN. 

sk. Claim by dismissed servant .} — 
Where the debt alleged to be due from 
tho gamishec' to deft, was based on an 
oral agreement of service for one year, 
& deft, had b(5cn dismis.sed by the 
garnishee &: had retained a solr., who 
wrote stating that deft, intended to 
hold the garnishee to his contract & 
throatoning legal proceedings, hut no 
writ had been issued at the time of 
the service of the garnishee summons : 

- -Held : there was no debt due or 
accruing due from the garnishee to 
deft. — Mason v. McLeod & Foster, 
[1925] 1 D. L. R. 752 ; [19251 1 

W. W. R. 165 ; 10 Sask. L. R. 221.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 3.— E. 

2124 ii. .] — I’arker v. MnlLWAiN 

1896), 17 P. R. 84.— CAN. 

PART V. SECT. 1, SUB-SECT. 3.— F. 

2131 ii. .1 — Garnishee 

orders take olloot only os against that 
which debtor can properly, & without 
violation of any ottier rights of any 
one else, grant. — Campbell v. Gem- 
MELL (1890), 6 Man. L. R. 355.— CAN. 

t i. Debt due to judgment debtor in 
hands of co-defendant.} — Held : not 
attachable. — G ilchrist v. Wiley 
(1881), 28 Gr. 425.— CAN. 

b1. Debt due from one partnership to 
debtor of another partnership — One 

B t common to both firms .} — 
rmick V. Park (1859), 9 C. P. 
330.— CAN. 

so. Money lodged by candidate for 
election — Before election held.} — Moneys 
lodged by a candidate for election 
under Local Government Act, 1915, 
8. 127, are not, before the election has 
taken place, attachable as a debt due 
by the returning officer to the candi- 
date. — Hunt v. Balfour, [1928] 
V. L. R. 488 ; [1928] A. L. R. 313.— 
AUS. 

PART V. SECT. 1, SUB-SECT. 3.— H. 

p i. Assignment of earnings of farm 
implement.} — An assignment of 26 
Per cent, of the earnings of a farm 
Implement in favour of the vendor 
takes priority over a garnishee order 
attaching such earnings, even though 
the notice required to be given by the 
vendor was not served until after the 
service of the gamlshoe order. — 
Turners. Waterloo Manupactubing 
Co., [1926] 2 D. L. R. 706 ; [1926] 
1 W. W. R. 949 ; 35 Man. L. R. 472.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 3.— I. 
2142 iv. .] — The word “ debts,” 
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2169. Add. Annotations : — Refd. Employers’ 
Liability Assce. Corpn. v. Sedgwick, Coilins, 
[1927] A. C. 95; Richardson v, Richardson. 
[1927] P. 228. 

2170. Add. Annotations Folld. Employers’ lia- 
bility Assce. Corpn. v, Sedgwick, Collins, 
[1927] A. C. 95. Refd. Richardson v. Richard- 
son, [1927] P. 228. 

2170a. .] — ^Pltfs. had brought an 

action & had signed a judgment against a 
Russian co. in default of appearance. Service 
of the writ had been elTected by leaving a 
true copy of the writ of summons with one 
C., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 09), s. 274. The 
CO. had been liquidated in Russia but this 
liquidation took no account of debts due to 
the co. by English debtors or by the co. to 
English creditors, & an order had since been 
made to wind up the co. in l^ngland. The 
English liquidator decided not to attack 


the judgment. C. had endeavoured without 
success to have his name removed from the 
register : — Held : the judgment creditors 
were entitled to a garnishee order attaching 
money due to the Russian co. from a debtor 
of that co. in this country. — Sedgwick 
Collins & Go. v. Rossta iNstrawcii: Co. op 
Petroqrad, [J 920] 1 K. B. 1 ; 95 L. .1. K. B. 
7; 133 L. T. 808 ; 41 T. L. R. 603, C. A.; 
affd. sub nom. Employers’ Liabiijty As- 
suRANHE Corpn. v. Sedgwick, Collins & Co., 
[1927] A. C. 95 ; suh nom. Sedgwick, Collins 
& Co , Ltd. v. Rossi a Insurance Co. of 
Petrograd, 136 L T. 72. H. L. 

AnuMfUions : — Refd. Tlu* Jiipitnr (No. 3) (1927), 137 L. T. 
333 : Sabatlor v. Tradinpr Co., [1927] 1 Ch. 4‘L5; First 
RnHsian Irisce. t>. London & Lanf^a^hire Insce., [1928J Ch. 
922. 

2188. Add. Annotations : —Refd. Richardson v. 
Richanlson. [1927] P. 228; Douglass v. 
Movds Ihink (1929), 31 Com. Cas. 263. 

2210a. Not necessary to make judgment 

debtor a party.] — L kvi^ne v. Maton (1907), 
51 Sol. ,1(). 532. 


as uscid in Code of Civil Pro(;pdm*c, 
8. 60, aT)pli(is only to debts aetimllv 
duo ; it (jannot include debts, c.{j. 
rent, whie-b nmy bceoino due in the 
future. Rent which lias not yet, 
become due eannot be attar'bed oith(;r 
as a debt- or as an acd-ionable elaim. — 
LA(’rnsiAN r. .lAnBVNi»H\N (1927), 
1. L. IL r.O All. 507. —IND. 

PART V. SECT, 1, SUB-SECT. 3,- J. 

c(p. 633)i, — Amount of exempt t,<m 
— Not affe^'icAi by poymetiis made on 
nccouni.] —Continextal Guaua vrv 
Corpn. or Canada, Ltd. v. Houo 
DY siao & Canmore Coal Co., Ltd. 
(Alta.), 11927] I W. W, IL 401.- CAN. 

d (p. 633) i. — — Deputy sheriff <r* 
0<wler.] — Kr Bowes (189(5), 34 

N. JL R. 76.— CAN. 

d (p. 633) ii. Wnrlfmnp- -Dura- 

tion of employment.] — Dominion Lom- 
REU & Fuel Oo. r. Knapp, 11928] 2 
W. W. D. 257 ; 37 Man. L. II. 353 - 
CAN. 

e (p. 633) i. .1— On the 

proper construction of Dried FniitK 
Aet, 1924, in aequirini? under that Aet 
dried friiit-H on behalf of II is Majesty 
the MiiiiHtcr of Aprncultiirc act-H merelv 
as the instmrnont of the (h’own. Th(‘ 
obbtcation to pav for the fruits Is upon 
the Crown & not ujiou tJio Minister as 
such, & therefore is not subject to 
attachment bv prariush(‘e proceodlnjfs. 

- -Mtldura Co-operative Fruti’ (Jo., 
Ltd. 1?. Noyce, Re Noyce, Ex p. 
Minister of AURiauLTUiiE, 11928) 
V. L. TL 390 ; [1928] Arjjrus L. R. 234. 

AUS. 


r (p. 634) i. .1— Tho rule, 

whereby the remuneration of the 
liolders of public offices is exempt from 
arrestment, a-pplioH to the wapres of an 
ordinary workman in the employment 
a Covt. Department. — Mut-venna 
r. The Admiralty, [1926] S. C. 842.— 


c I Undo 

Sebool Act. R. S. A., 1922 (c. 51), i 
teacher s salary is not a debt accniini 
due from day to day. — Thoreson v 
Blairmore SonooL District Trusteei 


f (p. 634) I, Army surgeon .] — 

of an aasistant-surfireon, 
attuned to a British regiment serving 
in India, is not liable to attachment in 
execution of a decree of a civii ct. — 
(1925), I. L. 


PART V. SECT. 1, SUB-SECT. 4. 

»n. To what court — Court of division 


whxrc gamishex. resides.] — Re .Sayori» 
V. DE8.TARmN8, [1927] 1 D. L. R. 541 ; 
59 O. L. R. 645.— CAN. 

s. Rev.sd.. 17 Alta. L. R. 109. 

d (p. 637) i. — .1— In an 

affidavit in support of a ijarnishee 
summons, deponent must swear 
positively to tho indebtedness & the 
amount thiireof, & if his alflrmatioii 
as to tho amount is upon information 
& belief only his previous positjvent‘Hb 
as to the IndobtednosR is thereby 
qualified ; & as to a judgrment debt the 
aflldavit must show not only the exist- 
ing indebtedness, but also tbo amount 
for which judffirient was recovered. — 
Frost V. Rochon & Verhelst, [1924] 
3 W. W. R. 422.— CAN. 

d (p. 637) ii. .3 — An 

affidavit in support of a garnishee 
summons with respect to a judgment 
debt, need not stale tho original 
amount of tho judgmimt, but only tho 
amount still due thereon. — P ontius r. 
Smith & Connauoiitv, [19251 3 

D. L. R. 513 ; [1925] 2 W. W. II. 293 ; 
19 Sask. L. R. 497.— CAN. 

d (p. 637) ill. -.1— An 

affidavit for a garnishee order is not 
Rulflcient, unless it states that it is 
founded upon information & belief, 
or that deponent has knowledge of the 
faots.— TiLLiruM Athletic Club v. 
Buricr [19251 3 W. W. R. 368.— CAN. 

d (p. 637) iv. .1 —Where the 

affidavit In support of a garDisliing 
order states that iiho garnishee is a 
certain named bank, it describes tho 
garnishee sufficiently. — V an Wab- 
benaeb V. Adams, [19 27] 3 D. L. R. 
180; [19271 2 W. W. R. 287 ; 38 

B C. R. 275.— CAN. 

d (p. 637) V. .1— An affi- 

davit for garnishing order before judg- 
ment must state shortly 8c concisely 
the cause of action in common & plain 
language, & a garnishing order issued 
where the affidavit filed Is defective 
in this respect will be set aside. — 
Huhn V. BooACil, [1928] 3 W. W. K. 
422.— CAN. 

h (p. 037) i. Time for swearing.] 

— The fact that the aflldavit in support 
of a garnishee summons wus sworn 
before the action was begun, although 
on tho same day on which the state- 
ment of claim was issued, is ground for 
setting the garnishee .summons a^Jidc. — 
McParland r. Seymour. [1925] 4 
D. L. R. 944 : [19251 3 W, W. R. 666 ; 
revsQ.. [19251 4 D, L. R. 325 ; [1925] 
3 W. W. R. 256.--CAN. 

PART V. SECT. 1, SUB-SECT. 5. — B. 

q i. .] — Service of a garnlsboo 


summons sot aside, tho copy served 
not having been a true cony. — 
Liveroant V. Capital Jobbers, Ltd., 
[1925] 3 W. W- LI. 719 —CAN. 

PART V. SECT. 1. SUB-SECT. 6.— 
B. (a). 

2206 i. (Uaini hy Umd party — Duty 
of eoari — Uiyhf'^ of third party.] — Held : 
when it Is suggosR'd by tho garnishee 
on the r(‘tiirn of uu order nf.'ii for the 
altaclimeni of a debt that there is a. 
(’iaiTii bv a third person in ri'spect of 
that, debt tho justKies should, in accord- 
ance with Justices Act, 1915, s. 3 31, 
duvet such tiiini person to ayipoar & 
Ht^ato the nature 8c particulars of his 
claim ; & whore such third person 

aiipcars, & his claim is disregarded by 
the jiwticcs, be has a right to be heard 
tSc is entitled to review an order of the 
justices as a “ person wdio feels 
aggrieved ” within sect. 150 of tho same 
Aet. — Hunt v. Balfoitr, [19281 

V. L. R. 48H; [1928] Argus L. R. 313. 
-AUS. 

h i. Affidavit of denial — Cross- 

ejramination on — What questions must 
be answered .] — Wilson v. JB^lemino 
(1900). 19 P. R. 203.— CAN. 

h ii. Attaehment of Debts Act .] — 

"i’hore is strong authority for holding 
that a gamialiee has not the right to 
have a garnishee summons sot aside 
on an applUwitlon based merely on the 
ground i.hat there Is no debt duo from 
tile garnishee to deft., since Attach- 
ment of Debts Act, s. 8, makes iiro- 
vision for determining such an issue. — 
Simonson v. Simonbon, [1928] 3 D. L. 
TL3] ; 11928] I W.W.R. 863 ; 22 Sask. 
L. R. 481.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 

B. (b). 

sp. Onus of proof.] — Adolph r. 
Hilton & Stephens (1907), 7 Terr. 
L. Li. 407 ; 6 W. L. U. 119.— CAN. 

PART V. SECT. 1. SUB-SECT. 6.— 

C. (b). 

t i. .Jurisdirtion of district court 

judge to set aside.] — Rabinovitoii v. 
Ffist, [1027] 3 D. L. U. 892; [19271 
2 W. W. R. 673 , 21 Sask. L. R, 582. — 

CAN. 

8t. Debt not liable to be garnisheed — 
Indian Act, H. S. C. 1906, ss. 99, 102.1 
— ARMSTRONO GBOWEliS’ ASSOCN. V. 

Harris. 119241 1 D. L. R. 1043 ; 1 

W. W. R. 729 ; 33 B. C. R. 285. — CAN. 
sv. Error in form.] — Armstrong 

Growers’ Abhoon. v. Harris, [1924] 
1 I). L. K. 1043 ; ] W. W. R. 729 ; 
33 B. C. R. 285.— CAN. 



Cases 2279- 2628. English and Empire Digest Supplement. 


2279. Ad(h Annotation : — Refd. C. L. v. C. F. W., 
[J928] P. 223. 

2280. Add, Annotation : — Refd. 0. L. v. 0. P. W., 


2360. After the word “ Held ’’ add “ (Erle, J., 
diss,) " 


innotations : — ^Por the annotations in the 
original volume substitute as follows : — 


annotations :—'DUL Beavan v. Oxford (1866), 6 De G. M 
^ prefer the opinion of Erlb, J., to that of the 
otlior three Judges (Tukneb, L.J.). N.P. Kinderley v. 
Jei^iH (1856). 22 Beav. 1; Scott v. Hastings (1858), 
J K. 8: J 683. Oonsd. Nicholls d. Rosewame (1859), 
6 C. B. N. S. 480. N.P. Bonham v. Keane (1861), 1 John, 
r Iv ^Dbtd. Pickering v. Ilfracombe Ry. (1868). 
L. U. 3 C. P. 23.5 ; Robinson v. Nesbitt (1868), L. R. 3 
0. P. 264. The opinion of the majority of the ct. In that 
case is no longer Jaw (Bovill, C.J.). N.F. Gill n. Con- 
diicntal Onion Gas Co. (1872), L. R. 7 Exch. 3.32. Dbtd. 
Punchard v. Tomkins (1882), 31 W. R. 286. The case of 
Watta V. Porter is Itself unsound law, but Erlk, J.‘h 


construction of Judgments Act, 1838 (c. 110), Is now held 
to be the law (Chitty, J.). N.P. Re General Horticultural 
Co.. Exp, Whilehouse (1886), 32 Gh. D. 51 2 ; Re Leavesley, 
[1891] 2 Ch. 1 ; Vacuum Oil Co. r. Ellis, [1914] 1 K. B. 
693. Refd. Hlrsch v, Coates (1856), 18 0. B. 757 : Croft 
V. Lumlcy (1858), 6 H. L. Cas. 672 ; Baker v. Tynte 
(1860). 2 E. & E. 807. Meutd. Whistler t?. Forster (1863), 
14 C. B. N. S. 248. 


2454. Add, Annotation : — Refd. Ideal Films 
Richards, [1927] 1 K. B. 374. 

2463. Add, Annotation : — Refd. Re Bueb, [1927] 
W. N. 299. 

2465. Add, Annotation : — Refd. Re Buob, [1927] 
W. N. 299. 

2502. Add. Annotation: — Refd. Ideal Films v, 
Richards, [1927] 1 K. B. 374. 

2526. Add. Annotation : — Refd. Guatemala (Re- 
publica de) v. Nunez (1926), 96 L. J. K. B. 
955. 


sw. Who rmy apply .] — A “ person 
claiming to bo interested in the money 
attached,*’ withm Attachment of 
Debts Act, R. S. S. 1920 (c. 59). s. 7, 
18 some person, other than pltf., deft, 
or ganiishee, wlio claims some interest 
in the money atl aehod bv the garnishee 
HummonH.-— P ontius v. Siuth & Con- 
NAUOHTY, [1925] 3 D. L. 11. 513: 
[19251 2 W. W. R. 293 ; 19 Sosk. L. R. 
497.— CAN 

^ — Boyd & Elgie v. Kkrsey 

(B. C.), [1927] 2 D. J. R. 679; [1927] 1 
W. W. R. 665; 38 B C. R. 342.— CAN. 


PART V. SECT. 1, SUB-SECT. 7. 

i. Against prior assignment — 
Vaiidity of assignment — Trial of issue 
to determine — Power to or<fer. ]—Paquet 
Co., Ltd. v, Wiese & Krani^ (Alta.), 
[1927] 1 W. W. R. 685.— can. 

t ii. — Creditors Relief Act, R, S. 
B. €., 1924 (c, 59).] — Vernon Hard- 
ware Co. V. Reid & Reinhard (B. C.), 
I192712W. W.K.1J7.— CAN. 

PART V. SECT. 1, SUB-SECT. 8. 

2242 ii. — .] — Buethour v. 

Tayi/iu &, Bank oi’ Montreal (B. C.), 
L1927] 3 W. W. K. 166.— CAN. 

2242 iii. AfttT notice of 

nssiyumeni of rniersinn.] — I'oulds r. 
Citamrers (1896). 11 Man. L. K. 300.- - 
CAN. 

sa. By judgment debtor -To 

sheriff.] — Held : payment by the Judg- 
ment debtor to the shcrllf of the amount 
of the execution did not entitle him 
w haye the gamlshees discharged. — 
Koijiga t). Gknber (Man.) (1912), 22 
W. L. R. 197 ; 6 D. L. R. 18^ - CAN. 

f i. JHstribuHon — Under 

Creditors Relief Act.] — Ward (Robert) 
& Co., Ltd. v. Wilson (1907). 7 
W. L. 1(. 37 ; 13 B. C. R. 273.— CAN. 


PART V. SECT. 2, SUB-SECT. 6.— A. 

2289 i. Fund in court — Paid under 
garnishee proceedings. ] — J >rat v. Hitch - 
oocK, Jonah v. Hitchcock, [1925] 3 

D. L. R. 1142.— CAN. 


PART V. SECT. 2, SUB-SECT. 6.- -A. 

sb. Costs of obtuiuLiig orders — 
On winding-^ip <tf company — By 
whom payable,] — Re Saskxtchkwan 
Co-operative Elevator co., j/ri)., 
Davidson v, Swanson (S.), [1928] 2 
W, W. R. 256.— CAN. 


PART V. SECT. 3, SUB-SECT. 2. - D. 
2393 i. Right of assignor to fund.]-- 


Re Davidson &; Smiih, Ex p, London 
Guarantee & Accident Co.. [1925] 
2 D. L. R. 433.— CAN. 

PART V. SECT. 3, SUB-SECT. 4. 

e i. Compensation for dependants 

of deceased workman .] — Money paid 
into ct. as compensation due to thi^ 
dejiOTidants of a deceased workman 
under the Workmen's Compensation 
Act, 1925, is not subject to arrest- 
ment.— William Baird &; Co., Ltd. 
V. Campbell, [1928] S. C. 314.-SCOT. 

PART V. SECT. 3. SUB-SECT. 6. 

sc. Order obtained without notice of 
prior assignment — Notice of assignment 
entered in accovntanVs office. | — CoT- 
TINOHAM V. OoriTNOHAM (1886), 11 
O. R. 294.— CAN. 

PART V. SECT. 6. SUB-SECT. 1. 

2448 i. Not execution but eeruitaWc 
rehef. 1 — Equitable execution is a moans 
of fi'ceing exigible assets from impedi- 
inciits in the way of execution & 
reaching them when such impcdmienth 

S revciit them from being taken m 
10 ordinary course ; it will not be 
awarded unless it is reasonably clear 
that beucilt will bo derived from the 
appointment of a receiver.— Strang 
V. Beal, [1923] 3 D. L. It. 1141 ; 62 
O.L K. 208.— CAN. 

PART V. SECT. 5, SUB-SECT. 2. 

sd. Of master .] — The master of tlie 
High Ct. has no jurisdiction to 
make an order appointing a receiver 
1)V way of equitable execution. — 
Baird v. Mmu’HV, [1928 j 1. R. 125. — 
IR. 

se. Effect of County Courts Act, 
H. S. M,, 1913, s. 67 ,] — under the above 
sect, county ct. judges in Mamtoba 
have no jurisdiction to make an order 
for the appointment of a receiver if 
the order is, in effect, an injunction 
against deft, restraining him from 
receiving the moneys therein referred 
to. — MoFarlanb. t7, Franklin, [1924] 
3 D. L. R. 605 ; 2 W. W. R. 1036 ; 
34 Mon. L. R. 293.— CAN. 

sf. Action commenced in one judicial 
district — Appointment of receivei' — Laml 
in another district .] — International 
H\rve8ter ('o.. Ltd. v, Kirk, [1928J 
1 W, W. R. 303 ; 22 Sosk. L. R. 486.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 8.— 
A. (a). 

2468 V. .] — ^A pltf. who holds 

a judgment on which ho is entitled 


to issue a writ of execution against 
goods only, & who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show {inter alia) 
that ho is entitled to have the goods 
seized, but that it is impossible owmg 
to some impediment m law of deft.’8 
interest. — Langstaff v, Squirrell, 
[1 924] 2 D. L. R. 930 ; [1 921 [ 1 W.W. R. 
1265; 18 Sask. L. R. 250.— CAN. 

2453 vi. .]— The appointment 

of a rofwiver by way of cijuitablo 
execution will not as a general rule 
be made, unless there cxisls some 
special diflioulty or legal impediment 
to obtaining execution m the ordinary 
course by garnishment of the debt 
due to the execution debtor. — Royal 
Trust Co. v. Kritzwiser, [1924] 3 
D. L. R. 596 ; [1921] 2 W.W. R. 760.— 
CAN. 

2453 vii. .] — Before a receiver 

by way of equitable execution can 
bo appointed, there must bo a legal 
right, in the crodit.or to be paid out of 
the particular asset, which he cannot 
reach unless aided by the ct. ; but 
the criiditor cannot by this piocess 
roach a kind of asset not exigible 
under l(5gal execution. — Eaton v, 
Brant (1924). 55 0. L. R. 346.— CAN. 

2453 viii. .] — Thomson v, Cush- 

ing (1889), 30 0. R. 123.— CAN. 

2453 ix. — — .]— Nova Scotia Min- 
ing Co. V. Greener (1898), 31 N. S. R. 
(19 R. & G.) 189.~CAN. 

sk. Whether granted as of right .] — 
It is erroneous to assume that because 
property of a judgment debtor is not 
liable to the ordinary procoBses of 
execution, the judgment oi'oditor must 
be able successfully to invoke the 
equitable jurisdlcliou of the ct. to 
obtain realisation of the property.- - 
MArrHEwsoN v. Stredtcke, [1924] 
3 D. L. R. 1085 ; 2 W. W. R. 1099.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 8.— C. 

ni. Legal estate in remainder .] — A 
vested interest in land subject to 
another pm’soh’s life estate does not 
consUtuto a sufficient present interest 
in land to justify tho appomtment of 
a receiver with a view to realisation.— 
MArrHEWsoN v, Strbdioke, [1924] 3 
D. L. R. 1085; 2 W. W. H. 1099.- 
CAN. 


qi. .] — Barnes v. Sharfk, 

[1924] 2 D. L. K. 1119 ; 2 W. W K. 
462.— CAN. 
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Part VI. — Discovery in Aid of Execution. 

2547a. On foreign debtor —Temporarily within Jurisdiction— Form of order.] — ^Pkactice Note, 

[1928] W. N. 200. 


PART VI. 

h 1 . .] — Where an order 

under Rule 478 (1) for the examination 
of a jud^ent debtor orders his attend- 
ance for examination, It Is not necessary 
to servo him with a snjU)pcma imder 
Rule 480 ; the service of the order 
& appointment on him with payment 
of conduct money is sufficient. But 
if such order pro'^^dos only that he be 
orally examined & docs not order him 
to attend for examination or to produce 
his books or documents, it Is then 
necessary to serve a mbpa^na, to compel 
his attendance or t.o produce such 
hooks & documents as may be remilred. 
— Great West Life Asrce. Co. v, 
Wbioiit, [1928] 4 D. L. R. 144 ; [1928] 2 
W. W. R. 94 ; 22 Sosk. L. R. 409,— CAN. 

f i. Mortgagor — Although 

exeatUio7t stayed.] — l^ltANco-BEixJinM 
Investment Co. v. McNamara (Alta.), 
tl918J 2 W. W. R. 929.— CAN. 

a i. .] — Order made for 

examination, where it was disclosed 
that judgment debtor had purchased 
& put in hifl wife's name certain land 
& had paid out money on accoimt of 
the purchase price & for interest & 
taxes. — Beau Monde Ladies’ Tailor- 
ing Co. V. Garrett, [192.0] 3 D. L. R 
957 ; 67 O. L. R. 250.— CAN. 

a ii. Mother-in-law of judgment 

debtor.] — Order ma<le for oxarainatlou, 


where it was disclosod that judgment 
debtor had made payments to his 
mother-in-law of biudb which it was 
alleged she had lent him. — Beau 
Monde Ladies' Tailoring Co. v. 
Garrett, [19251 .3 D. L. R. 957 ; 57 
O. L. R. 256.— CAN. 

b 1. Transferee of land, in another 

Province.] — CniuciBLE Steel Co. v. 
Fpolkks (1912), 21 O. W. R. 302 ; 
3 O. W. N. 750 ; 1 D. L. R. 381.— CAN. 

2562 1. Nature of exemvinaiion .] — 
The questions should be limited to the 
scope of the order for examination. — 
Flanagan v. England, [1926] 3 

D. L. R. 360 : [1926] 2 W. W. R. 428 ; 
20 Sask. L. R. 579.— CAN. 

2552 ii. Judgment on contract 

readjusting earlier contraete.] — On 
examination for discovery in aid of 
execution on a judgment recovered 
on a C/Outract, debtor may be required 
to answer questions relating to his 
property & his dealings with It prior 
to the date of the contract sued on, 
where it is shown, even by evidence 
adduced on an applica.tion to a judge 
to comiiel debtor to answer the 
questions, that the contract had 
replaced earlier oontiucts between the 
same parties & was merely a readjust- 
ment of a liability incurred prior to 
its date. — Standard Trust Co. v. 
Walter, [1926] 1 D. L. R. 86 ; [1926] 


1 W. W. R. 16 ; 22 Alta. L. K. 176.— 
CAN. 

Bt. liefusal to attend.] — K. B. 
Rules (Sask.), Ord. 33, contains no 
provision for oompoUing the attend- 
ance of a person ordered to attend for 
examination other than that contained 
in r. 480. — Saskatoon Hardware 
Co. V. McManus, [1924] 3 D. L. R. 
344 ; 2 W. W. R. 809.— CAN. 

sz. Non-attendance on previous 

day waiiyed.] — Whore non-attondano© 
on the day fixed by an order for deft. *8 
attendanco for examination as a judg- 
ment debtor is waived by pltf., deft, 
cannot be committed for failure to 
attend upon a subsequent day, the 
effect of the order being spent. — 
Hyatt v. Owens, [1927] 3 D. L. R. 
563 ; 60 O. L. H. 489.— CAN. 

sa. Scope of examinedion — Evidence 
admissible as proof of ability to pay .] — 
On an application under King’s Bench 
Act, K. 51 (a), the ct. has no jurisdiction 
to adjudicate upon the> question of a 
fraudulent conveyance, yet the cir- 
eumstauces under which the debtor 
has transferred his proT)erty may be 
cotLsi derod for the purpose of assisting 
the ct. in coneludini, whether the 
de]>tor’s failure to pav his debts was 
duo to Inability or unwillingness to pay. 
- Bell v. Long, [1928] 3 W. W. Jt. 
208.— CAN. 



Cases 2 — 118, 


English and Empire Digest Supplement. 


EVIDENCE. 


Part I. — General Principles. 


2. Add, Annotation : — Generally, Mentd. Lake 
V, Simmons (1926), 95 L. J. K. B. 580. 

4. Add, Annotation : — Mentd. The Sheaf Brook, 
[1926] P. 61. 

30. Add, Annotation : — Mentd. British Oxygen 
Co. V, Liquid Air, [1926] Ch. 383. 

31a. Interview — Dictaphone record.] — The dicta- 
phone record of an interview may be accepted 
in evidence. — Buxton v. Cumatino (1927), 71 
Sol. Jo. 232. 

5a. .] — At the close* of pltf.’s case, deft. 

applied for a nonsuit, on tlie giound that 
there was no evidencie given of such negligence 
as to render deft, liable. Tlio judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. : — Held : (1) when at the close of pltf.’s 
(;ase there was no evidence upon which the 
jury could reasonably & proi)crly find a 
v^erdict, tlui judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury tla^re is a preliminary question 
for the judge, not whether thej*e is literally 
any evidence, but whether there is any 
evidence ui)on whicdi a jury can iiroperly 
jjrocecd to find a verdict for the party pro- 
ducing it, uj)on whom the onm of proof is 
imposed. — CIiblin v, McMullen (1869), 
L. It. 2 P. C. 317 ; 5 Moo. [\ C, O. N. S. 434 ; 
38 L. J. P. O. 25 ; 21 T.. T. 211 ; 17 W. R. 
445 ; 16 E. R. 578, P. C. 

Annotations : — Ocnerally, Mentd. Ue Uuitod Service Co., 
Johnston’s Claim (1871), 6 Cli. App. 212 ; Leeee v. Martin 
(1873), L. R, 17 Eq. 224 ; Lagrunas Nitrate Co. u. Lagunas 
Syndicate, 11899] 2 Ch. 392 ; He National Rank of Wales, 
f 18991 2 Oh. C29 ; Bulleii v. Swan Electric Engraving Co. 
(190«), 22 T. L. R. 275 ; Banbury v. Bank of Montreal, 
[1917] 1 K. B. 409. 

55b. .] — Where pltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct accordingly. — Daniel v. Metro- 
politan Ry. Co. (1871), L. R. 5 U. L. 45 ; 
40 L. J. C. P. 121 ; 24 I.. T. 815 ; 35 J. P. 
708 ; 20 W. R. 37, II. L. 

Annotations : — Refd. Williams v. G. W. Ry. (1874), L. R. 
9 Exeb. 157. Mentd. The Secret (1872), 28 L. T. G70; 
The Maid of the Mist (1873), 21 W. H. 310 ; Sinison v. 
London General Omnibus Co. (1873), 21 W. R. 595 ; 
Wright V, Mid. Ry. (1873), 42 L. J. Ex. 89 ; Cohen v. 
Mot. Ry. (1890), 0 T. L. R. 146 ; Pounder v. N. E. Ry., 
[1892] 1 Q. B 385. 

56c. Power of judge to change ruling.] — In 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 


having heard the whole case, disagree^ : — 
Held, : the judge was entitled to enter judg- 
ment for deft. — P eters v. Perry & Co. 
(1894), 10 T. L. R. 366. 

Annotation : — Consd. Skeate v. Slaters, [1914] 2 K. B. 429. 

66d. .] — Shears v, Mendblofp (1914), 

30 T. L. R. 342. 

55e. -“.] — In an action tried with a jury 

the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that x>ltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground & also upon 
the ground that ui>on all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. : — Held : 
(1) a judge at the trial had power to enter 
judgment for deft, if upon the case as a whole 
the evidence of j>ltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if ho is then of opinion 
that i>ltf .’s evidence fails to disclose any cause 
of action against deft. — Skeate v. Slaters, 
Ltd., [1914] 2 K. B. 429 ; 83 L. J. K. B. 676 ; 
110 L. T. 604 ; 30 T. L. R. 290, C. A. 

Annotations: — As to (1) Consd. Wintorbotliarn, Gurney v. 

Sibtborp & Cox, [19181 1 K. B. 625. Reid. Everett v. 

Griffiths, [19211 1 A. C. 631. As to (2) Reid. Cooke t;. 

Wilson (1915), 85 L. J. K. B. 888. Generally, Reid. 

GaHcoiffne v. Gascoigne (1917), 87 L. J. K, B. 333. 

69a. .] — Giblin v , Mcmullen, No. 55a, 

ante, 

70. Add, Annotation : — Mentd. Akt. Reidar v, 
Arcos (1926), 42 T. L. R. 737. 

101. Add, Annotation: — FoUd. Isaacs v.* Cook, 
[1925] 2 K. B. 391. 

116. Add, Annotation : — Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1920), 
95 L. J. P. 145. 

117. Add, Annotation : — Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 

118. Add, Annotation : — ^Mentd. Hale v, Coombes, 
(1925), 42 R. P. C. 328. 


PART I. SECT. 1. 

1 i. Civil dt criminal trials dis- 
tinyuished .] — Where the question to 
be determined in a civil action is 
whether or not a criminal offence has 
been committed, but this question 
does not arise directly upon the 
pleadings, the ct.. In deciding whether 
or not an offence has been committed, 
should apply the ordinary civil rule 
as to the suffleieney of proof, & not 
the rule wliich prevails in a ot. of 


criminal lurisdlction that the ct. must 
be satisfied beyond reasonable doubt 
tliat the crime alleged has been com- 
mitted. — ^M otohall V. Masboud, 
[1926] V. L. R, 273 ; [1926] Argus 

L. R. 271.— AUS. 

• 

PART I. SECT. 3. SUB-SECT. 1 

5 iv. .1 — Consolidated Wafer 

Co.. Ltd. v. International Cone Co., 
Ltd., [1926] 4 D. L. R. 74 ; 69 O. L. R. 
205.— CAN. 


PART I. SECT. 4, SUB-SECT. 2. 

55 ix. ,] — Robinson v, Assini- 

BOiA Town, [1927] 3 D. L. R. .614 ; 
[19271 2 W. W. R. 499 ; 21 Sask. L. R. 
658.— CAN. 

n i. .] — Doe d. Petit v. Renaud 

(1850), 6 U. C. R. 501.—CAN. 

n ii. .] — ^Montreal Trust Co. v, 

Canadian Pacific Ry. (3o., [1927] 4 
D. L. R. 373 ; 61 O. L. R. 137.— CAN. 
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125. Add* Annotation: — Mentd. Crediton Gas Co. 
V* Crediton U. C., [1928] Ch. 447. 

155. Add. Annotation : — ^Mentd. Sharpe v. South- 
ern By., [1926] 2 K. B. 311. 


167. Add. Annotatiorui : — Mentd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692 ; Buerger 
V. New York Life Assce. (1927), 96 L. J. K.B. 
930 ; Re Boss, Boss v. Waterfield (1929), 46 
T. L. B. 61. 


Part II. — Admissibility of Evidence. 


301a. Ellect of letter written by plaintiff’s solicitor.] 

— A letter written by pltf.’s attorney, 
demanding i)ayment of an inclosed bill, does 
not confine pltf. from going into evidence of 
other matters not included in the bill so 
inclosed. — Shout v. Edwards (1795), 1 Esp. 
373 ; 170 E. B. 390, N. P. 

812. For Letters from agent — Forming part of 

contract ” substitute “ Letters from 

agent — Forming part of contract.” 

In the cross-reference following this case, for 

After contract complete ” substitute 

After contract complete.” 

343. Add. Annotation : — Refd. MancliesttT Coriui. 
V. Parnworth (1929), 46 T. L. B. 85. 

370. Add. Annotation : — Refd. Short v. Poole 
Corpn. (1925), 42 T. L. B. 107. 


374. Add. Aiiiiotalion : — Mentd. Baines r. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 
395. Add. Annotation : — Apld. Tiiompson v. 

London, Midland & Scottish By. (1929), 98 
L. .1. K. B. 615. 

397. Add. Annotation : — Ah to {1) Refd. Koskas v. 
Standard Marine Insec. (1926), 42 T. L. B. 
692. 

417. Add. Citation :--132 L. T. 229. 

418. Add. Anyuitation .*- Mentd. Rc Clavton’s 
Petn. (1927), 43 T. L. B. 659. 

419. Add. Annotations : — Mentd. Holland v. Hol- 
land, [1925] P. 101 ; Warren v. Warren, 
[1925] P. 107; Mart v. Mart, [1920] P. 24; 
Selby V. Atkins (1920), 135 L. T. 45; S. v. 
S. & P. (1927), 44 T. L. B. 52 

421a. .]— Smith v. Wilkins (1833), 0 C. & P. 

180 ; 172 E. B. 1198, N. P. 


PART I. SECT. 6, SUB-SECT. 1.— A. 

119 XXV. PaymerU.] — Brond- 

soN V. Nortiigkavks (Susk.), [1925] 

3 W. W. II. 45C.— CAN. 

119 xxvi. Loan not rviiaid.] — 

M’o establish a ‘•slaini for itiouoy Itmt 
pltf. inuat allejjo & prove uoii-payiiient. 
On tho hearing of a complaint m a ct. 
of potty seHKions for money lent, evi- 
dence was given by deft, t/hat he had 
reiiaid the money, bi, by tho eom- 
plamaiit denying the rejiayment. Tlu? 
justices, being unable to decide whether 
or not renaymont of tho lodii had liecn 
made, (lismlsscd the complaint * — 
Held : as tho complainant had not 
ostabllahed his caac, the niKtices were 
right in dlKmlHsing the complaint. — 
Nelsov V. CAjvrruELL, [1928] V. L. K. 
361 ; 11928) Ai'gus L. K. 221. -AUS. 

PART I. SECT. 7, SUB-SECT. 1. 

q i. Where practicjally 

aU the corrospondonco betweson tho 
parties save one letter, had been 
nlaced in evidence : — Held : the way 
had been opened, & the entire con*e- 
spohdeueo was properly admissible. — 
Eagles v. Canadian Bank of Com- 
merce (1920), 47 N. B. K. 480.-- CAN. 

266 ii. .] — ^Whero there was no 

unfairness to accused in admitting os 
evidence only a portion of a statement : 
— Held : the judge was not bound to 
admit the whole statement. — R. v. 
Schwarz, (1923 j S. A. S. R. 347.— 
AUS. 

PART II. SECT. 1. 

h (p. 54) i. Evidence of absence 

of prewous accident .] — In an action for 
damages for injuries resulting from a 
fall sustained by the female pltf. when 
entering deft.'s hotel on a viMt to one 
of tho sample rooms, evidence of the 
hotel manager that during the ten 
years he had been manager he had never 
heard of any accident at or complaint 
of the entrance lii question was hold 
admissible. — Way v. Leland Hotel 
Co., Ltd., [1928] 2 D. L. R. 235 ; [1927] 
3 W. W. R. 224.— CAN. 

>g. In action for breach of contract — 
Correspondence irrelevant to issue — 


Affeclni 4 j conduct of parties before <1> 
at trial .] — Bitrkard (Jo., Ltd. r. 

Wadlen (1928), 28 S. II. N. S. W. 607 ; 
45 N. S. W. W. N. 201.— AUS. 

sj. By consent — Emdcncc otherwise 
inadmissible .] — Evidence not other- 
wise admissible, or which would have 
been liable to rejection if any objection 
were taken to it, may be perfectly 
good evidence if admitted by tho 
consent of the parties. — Radii a Kishan 
V. Kedar Natit (1924), I. L. 11. 46 All. 
815,— IND. 


PART II. SECT. 3, SUB-SECT. 2.— A. 

306 i. (Hrcanistanccs of case .] — 

A promissory iioIa) was discoimted 
with piivalo funds advanced by a 
bank manager as agent for tho hmder. 
In an action against the original maker 
& another party, who signed the note 
as a maker, at the request ol the 
manager, before its matuiity, but 
several montlis after it was discounted , 
& while It was in the bank for collec- 
tion : — Held : evidence of tho con- 
versation between the managcir & such 
party at tho time tho latter signed was 
tulmissible on his defence of want of 
consideration as part of the res geslce . — 
Rogers. V. Weir (Alta.), [1927] 4 
D. L. H. 445 ; [1927] 3 W. W. R. 177.— 
CAN. 

Telephone conversation — 

Proof of authority of agent. ] — Held : 
telephone convewsation was admissible, 
where evidence <‘xisted from which 
it could be inferred that the telephone 
conversation took place with a person 
authorised to ong^c in such a con- 
versation . — He Dreyfus (Louis) & 
South Australian Milling & Trad- 
ing Co., [1923J S. A. S. R. 75.— AUS. 


PART II. SECT. 3, SUB-SECT. 2.— 
D. (b). 

sn. Report by agent to principal .] — 
Held : a telegram & a letter dispatched 
shortly after a sale of goods by the 
seller agent to his employers record- 
ing his version of the transaction may 
competently be referred to for the 
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purpose of testing his credibility. — 
(liBsoN V. National Cash Register 
Co., [1925] S. C. 600.— SCOT. 

PART II. SECT. 8, SUB-SECT. 6.— C. 

r i. Of defendant ,] — In an action 

under Customs Act to recover unpaid 
customs duties & penalties : — tield : 
evidence of a conversation between 
deft. & a customs olUcial subsequent 
to tho transactions In issue was 
admissible, since It tended to show that 
deft, was again proposing to defraud 
tho customs In practically tho same 
manner in which ho was alleged to 
have done so in the case at bar. — R. 
V. Zizu Natanaon (No. 1), [1927] 3 
D. L, U. 591 ; [1927] 2 W. W. R. 139 ; 
48 Can. urim. Cas. 194 ; 21 Sask. L. R. 
518.— CAN. 

PART II. SECT. 3, SUB-SECT. 8.— A. 

jj Indecent assault .] — In an 

action for damages for indecent assault 
evidence of the general reputation for 
unciiastity of pltf. is admissiiile, but 
evidence of specific acts of impropriety 
is not.” C ross v. Brodrecht (1897), 
24 A. R. 687.— CAN. 

n i. .] — Edwards v. OrrAWA 

River Navigation Co. (1876), 39 
U. C. R. 264.— CAN. 

so. Sparks from engine causing fire — ■ 
Previous fires caused by engine. f—Ileld : 
admissible. — C anada (Central Ry. 
Co. V. McLaren (1883), 8 A. R. 561. — 
CAN. 


PART II. SECT. 4, SUB-SECT. 1.— C. 

ni. .] — Deveberv. Roof (1876), 

16 N. B. 11. (3 Pug.) 295.— CAN. 


PART II. SECT. 4, SUB-SECT. 2.— A. 

485 ii. 1 AdmlSHlons in civil 

cases should be considered, made use 
of, be interpreted in the same way as 
confessions in ciimJual cases. — Rogers 
V. Weir (Alta.), [1927] 4 D. L. R. 445 ; 
[1927] 3 W. W. R. 177.— CAN, 

496 ii. .] — Large t». Perkins 

(1823), Tay. 62. — CAN. 
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525. Add, Annotation: — Mentd. Sharp & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 45 R. P. C. 
153. 

535a. Admissions ** without prejudice.”] — At the 

trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pltfs. as to admissions 
alleged to have been made by a representative 
of defts. Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be “ without prejudice,” were such that 
they would be regarded as having been 
made “ without prejudice,” & that the 
examination was inadmissible ; — Held : the 
examination was inadmissible. — Scott Paper 
Co. V, Drayton Paper Works, Ltd. (1927), 
44 R. P. C. 161 ; on appeal, 44 R. P. 0. 529, 
C. A. 

537. Add, Annotation : — Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

544. Add, Annotation : — Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

580a. Admission by author — As to copyright.] — 

Falcon v. Famous Players Film Co., Ltd., 
No. 624a, j)ost, 

595. A dd. Annotation : — Refd. Warren v, Warren, 
[1925] P. 107. 

624a. Agent of predecessor in title — ‘Licensee of 
copyright.] — (1 ) By an agreement in writing 
dated June 30, 1898, one G., the author & 
solo proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first performed 
in Great Britain on a certain date & at a 
certain place ; — Held : a copy of the letter 
of Sept. 22, 1898, the ori^nal having been 
lost, was admissible as evidence in a copy- 
right action between pltf. & third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.’s agent, 
it constituted an a(£nission by G., a person 
who, although not named on the record, had 
a 8ubstanti£d interest in the result ; & (5) it 
constituted an admission by defts.’ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners* Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
primd fade proof of a right to produce or 
reproduce the play to which it relates, but 


it can be regarded by the ct. as corroboration 
of other evidence of title. — Falcon v. Famous 
Players Film Co., Ltd., [1926] 1 K. B. 393 ; 
96 L. J. K. B. 148 ; 134 L. T. 246 ; 42 T. L. R. 
91 ; affd„ [1926] 2 K. B. 474; 96 L. J. K, B. 
88; 135 L. T. 650; 42 T. L. R. 666; 70 Sol. 
Jo. 756, C. A. 

Annotations: — GemeraUy, Mentd. Messager v. British Broad- 
casting Co., [19271 2 K. B. ; English Hop Growers v. 
Dering, [1928] 2 K. B. 174. 

633. Add, Annotations : — Mentd. Auchteroni v. 
Midland Bank, [1928] 2 K, B. 294 ; Reckitt 
V, Barnett, Pembroke & Slater, [1928] 2 

K. B. 244. 

653. A dd. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

669. Add, Annotation : — Generally, Mentd. Rye v. 

Purcell, [1926] 1 K. B. 446. 

725. Add. Ayinotations : — Generally, Refd. R. v, 
Moscovitch (1927), 138 L. T. 183. Mentd. 
Buerger v. New York Life Assce. (1927), 96 

L. J. K. B. 930. 

745. Add, Annotation : — ^PoUd. Republica de Gua- 
temala V. Nunez (1926), 135 L. T. 436. 

775. Add, Annotation : — Refd. Republica de Gua- 
temala V. Nunez (1926), 135 L. T. 436. 

816. Add, Annotation : — Refd. Jones v, Cory 
(1926), 20 B. W. C. C. 251. 

867. Add, Annotation : — ^Mentd. Great Western 
Ry. V, Monmouthshire County Council (1929), 
93 J. P. 142. 

871. Add, Annotation: — Refd. Jones v, Cory 
(1926), 20 B. W. C. C. 251. 

968. Add, Annotation : — Generally, Refd. R. v, 
Copestake, Ex p, Wilkinson (1926), 00 J. P. 
191. 

969. Add, Annotation: — Refd. 11, v, Copestake, 
Ex p, Wilkinson (1926), 90 J. P. 191. 

1004. Add, Annotation : — Refd. Stoney v, East- 
bourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 

1024. Add, Annotations : — Consd. Stoney v, East- 
bourne R. C. & Devonshire (1026), 95 L. J. Ch. 
312 ; Hue v, Whiteley, [1929] 1 Ch. 440. 
Refd. Trafford v, Trafford (1929), 45 T. L. R. 
502. Mentd. Moser v, Amblcsido U. D. C. 
(1925), 89 J. P. 118. 

1026. Add, Annotation: — Refd. Stoney v, East- 
bourne R. C. & Devonshire (1026), 95 L. J. 
K. B. 312. 

1033. Add, Annotation: — ^Mentd. Muscroft v, 
Stewarts & Lloyds (1928), 140 L. T. 64. 

1034. Add, Annotation : — Mentd. He Chemische 
Fabrik auf Actien (Vorm E. Schering) Patent 
Appln. (1928), 45 R. P. C. 403. 

1040. Add, Annotation: — Consd. Tolley v. Fry 
J. S. & Sons (1929), 46 T. L. R. 108. 

1086. Add, Annotation: — Mentd. Jebara v, Otto- 
man Bank, [1927] 2 K. B. 254. 


PART II. SECT. 6, SUB-SECT. 1. 

684 i. As corroborative coniencc ,] — 
Statomeutb made by deceased after the 
execution of her will are admisBible 
to corroborate a witness who has 
deposed to the execution with all the 
proscribed formalities. — Ho with v 
McFari^nk, [1926] 2 D. L. R. 395 ; 
56 O. L. R. 376.— CAN. 

sp. Most be statemeni of fact .] — 
Evidence of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that be hoped 


accused would not get into any trouble 
with the police over it as it was not 
his fault: — Held: inadmissible, as the 
words only amounted to an expression 
of hope & opinion. — R. v, Sohwabz, 
11923] S. A. S. R. 347.— AU8. 

PART II. SECT. 6, SUB-SECT. 2.— 
E. (b). 

762 ii. .] — In so far as words 

used by deceased were statements of 
facts ; — Held : they were inadmissible, 
08 there was nothing to show that 


deceased know them to be contrary to 
his pecuniary or proprietary interests 
when bo made them ; &; in no far as 
they related to opinion on what was 
in acoused’s mind they were not 
admissible, as they were not statements 
of fact. — R. V. Schwarz, [1923] 
S. A. S. R. 347.— AUS. 

PART H. SECT. 10, SUB-SECT. 1. 

m i. .] — Court v, Holland, 

Ex p, Holland & Walsh (1879), 
8 P. R. 219.— CAN. 
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Part III. — Modes of Proof 

1088. Add* Annotation : — /o (1) Re£d. Muscrofi 
V* Stewarts & Lloyds (J928), 110 L. T. 04. 

1114. Add* Annotation : — Mentd. Hyman v. 

Hyman, Hughes v* Hughes (1929), P. I. 

1164. Add. Annotation : — Mentd. Green v. 

Weath(‘Hll, [1929 J 2 Ch. 213. 

1200a. .] — ^All statutes which concern 

the King are general laws, of which the judges 
will take notice without pleading. — Orom- 
wtell’s (Lord) Case (157S), 4 Co. Hep. 12, b. ; 
70 E. LI* 877. 

J tnwiations Mentd. Birohloy’H Caso (1585), A Co. Uop. 
IGa. : Davis v. Gar<lincr (15P3), 4 Co. Hop. 1Gb. ; Shrows- 
bury V. Stauhop (1504). I’opb. GG ; Ri‘ittridff('’KCaBo(lG02), 

4 Co. lUip. 18b. ; Frost, r. Kyro (1G16), ‘A Bulsl-. 265 ; 
Wright. V. (h'lTard (1G18), Jlol>. iPJG ; Say & Seal r. 
Stephen.s (1628), Cro. 1G.5 ; Tiav<‘i*he r. Daws (167H), 
Froein. K. li. 324 , Barnardiston r. Soaine (1G71). 6 State 
Tr. 10G3 ; Shaftsbury v. Digby (1G7G), Freem. K. B. 421) ; 
Townsend v. Hughes (1G7G), Freein. K. B. 222; Ilov' v. 
]^nn (1702), 7 Mod. Itep. 107 ; Oldroyd v. Crainpton 
(1837), 7 L. J. C. J*. 57 ; Edsall v. Itiihsell (1842), 4 Man. 
iS: G. 101)0 : Bi-emridge v. Latimer (1864), 4 New Hep. 285. 

1209. Add. Annotation: — Mentd. South Stafford- 
shire Mines Drainage Comrs. i\ El well (1927), 
91 J. P. 153. 

1229. Add. Annotation : —Mentd. More v* Weaver, 
[1928 J 2 K. B. 520. 

1260. Add. Annoiaiions : — Refd. Hain S.8. Co. v. 
Board of Trade, [1928] 2 K. B. 531. Mentd. 
Oayzer, Irvine p. Buai'd of 9’'i*ade, {J927J 1 
K, B. 2(59; Clan Jdne Steamers v. Board of 
Trade, [1929] A. C. 514. 

1264a. f ] — It is the settled practice of ' 

the ct. to take judicial notice of the status 
of any foreign Govt., &> for that purpose, 
in any case of uncertainty, to seek information 
from a Secretary of State, & the information 
so received is conclusive. — Duff Develop- 
ment Co. V. Kelantan Government, [1924] 
A. C. 797 ; 93 L. J. Ch. 343 ; 131 L. T. 076 ; 
40 T. L. R. 500 ; 08 Sol. Jo. 559, H. L. 

Aminluiti'us . — Apld. EugelJvi* r. MuMnuiiii, [11)28] A. C. 433. 
Mentd. Dickinson v. Del Solar (1929), 15 'P. L. It. G37. 

1267. Add. Atmotaiions As to (1) Consd. The 
Jupiter (No. 3) (1927), 137 L. T. 333. 
Generally* Mentd. Miismann v. Engelke (1927), 
43 T. L. K.085. 


and Weight of Evidence. 

1269. Add. Annotation : — Refd. The Fagerncs, 
[1927] P.311. 

1270. Add. Annolatio)t : - -Consd. Musmann v. 
Engelke (1927), 90 L. J. K. B. 824. 

1273. Add. Annotation : — ^Mentd. The Jupiter 
(No. 2), [1925] P. 69. 

1282. Add. Annotation Mentd. Manchester 

Corpn. V. Audenshaw & Denton U. D. Coimcils 
(1928), 139 L. T. 509. 

1301. Add. Annotation : — Refd. Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1306. Add. Annotation : .l.s* to (1) Refd. Addie 

(It.) Sons (Culli('ries) Dumbrock, [1929j 
A. C. 3.58. 

1319. Add. Annoialion : — Refd. Lawrenc<‘ v- 
Matthews (1921). Ltd. (1928), 97 1.. ,L K. B. 
758. 

1338. Add. Citations :--^[1925] 1 K. B. 399 ; 94 
L. J. K. B. 497 ; 132 L. T. 207 ; 17 B. W. 
C. C. 221. 

Add. Annotations : — Refd. Welsh Navigation 
Steani Coal Co. v. Evans, [1927] A. C. 831 ; 
Nugent?'. Londonderry Collioih's (1929), 111 
L. T. ()19. Mentd. Young v. Ijoiidonderry 
(\»llieries (1924), 17 B. W. i\ V. 215 ; Kemu‘dy 
V. Jh)j*(len (^>lli(‘ri(*s, Bamford v. Charlaw i. 
Saenston (V)IIieries, Bevan v. Joicc'V, [1925] 
2 K. B. 438. 

1382a. .] — Halffax's (Lord) ('ase (undated), 

cited in Bull. N. l\ at p. 298a. 

Aimotniwn Consd. WilllaniB v. East India Co. (1802), 3 
1 1 ) 2 . 

Add. Annolaiioyi : — Expld. Lai Chand Mar- 
wari V. Mahant Ramrup Gir (1925), 42 
T. L. R. 159. 

1418a. - — .] —in the Goods of SERGEANT 

(1872), 26 L. T. 069 ; 36 J. P. 69(5 ; sub 7iom. 
In the Goods of Serjeant, 20 W. R. 872. 

1421a. .J — (1) If a person has not boon 

iKjard of for a term of not less than seven 
years, there is a presumption of law that he 
is dead. (2) The onns of proving the death 
of tlie person at any particular date must rest 
with the ])erson to whose title that fact is 
essential. — Lal Chand Marwari v. Mahant 
Ramruf Gir (1925), 42 T. L. K. 159, P. C. 


PART III. SECT. 5, SUB-SECT. 2.~E. 

St. Native law, cuatanis tk: usages .] — 
NfiOOBO V. Ntiuono, [1929] App. D. 
233.— S. AP. 

PART III. SECT. 5, SUB-SECT. 6.- B. 

e i. .] — Judicial notice cannot 

be taken of the fact that a particular 
]>lucu Ib within a certain judicial district 
c)r of the distance of one place from 
another or of the Identity of a place 
referred to in one document with that 
of a place referred to in another docu- 
ment, even though the names be the 
bame.— Hvnes v. Alton, [1928] 3 
W. W. It. 201.— CAN. 

PART III. SECT. 6, SUB-SECT. 7. ~D. 

h i. Bar-room — Place where liquor 
kept,] — On the description of a room 
as a bar-room of licensed premises, 
judicial notice is to be taken that this 
is a room whem alcoholic liquor is 
kept. — FKANCJi V. HuMPiUiEVs, [1926] 
S. A. 8. 11. 214. -AUS. 

PART III. SECT. 6, SUB-SECT. 7.— G. 

q i. B P, — R. V. McPhkrson (1916), 


33 W. L. It. 21 ; 9 W. W. ft. 013 ; 8 
Sask. L. It. 412.— CAN. 

q li. Home-brew — Intoxiaitivg liqiior.] 
— The ct. Will not take Judicial notice 
of the fact that home-bri‘W is an 
intoxicalmg llqvior. — 11. v. Marsha li„ 
11 926 1 1 D L, It. 1132 ; 43 Can. Grim. 
Cos. 253; [J921] 3 W. W. K. 805.— 
CAN. 

8 i. Mode of conducting traffic - Stop- 
ping -places for trams.]- -Held : the ct. 
could take judicial notice of the mode 
of conducting trafllc on an esln-blishcd 
system of tramways in a city & its 
suburbs, including the fact that there 
were recognised Htopping-ploccs for 
trams, — He Bye-Law made by Pro8- 
i*EOT District Council, Ex p. Hill, 
[192G] 8. A. 8. K. 326.- AUS. 


PART III. SECT. 6, SUB-SECT. 6. - A. 

sv, Evhlencc of — Whether Public 
AdmiuiMrutor requires same as court of 
law .] — /fp T.7KRHTKOM (1905), I W. L. IL 
385.— CAN. 


PART HI, SECT. 6, SUB-SECT. 6.— B. 

1410 xviii. .] — lie JeU'S, 

[1926] 1 W. W. R. 735.— CAN. 

1410 xix. .] — He De Mille 

(Alta.), [1926] 3 D. L. R. 140 ; [1926] 
2 W. W. R. 148.— CAN. 

1410 XX. .] — Ti< Hic'iCKi, 

Dwyer v. Hickey, [1925] V. L. ii. 
270 ; 31 Argus L. li. 261.— AUS. 

sw. Death of writer of old letters.] - 
Where papers about 45 yearn old arc 
produced before a ct. it may presume, 
in the absence of tuideuce to the con- 
trary, tbai^ the writer was dead at the 
time they wore produced.— .Iabbar 
AJJ SARDAli r. MoNMOUAM 1*ANJ)EY 
(1928), 1. L. It. 55 Calc. 12ir..— IND. 

1418 V. — .] — He Tomes 

(Man.), [1927] 2 1). L li. 8G4 ; [1927] 
1 W. W. It. 429. -CAN. 

1413 vi. - - — Strong 

incentive to disappear — Death not pre- 
auwwjd.]— O’Donnell v . North Ameri- 
can Life Ahhuranoe Co.. [1927] 3 
D. L. It. H2 ; GO O. L. R. 502.— CAN. 
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Cases 1446a— 1933a. English and Empiee Digest Supplement 


1445a. On party to whose title fact essential.] — 
liAL Chand Marwari V . Mauant Ramrup 
Gib, No. 1421a, ante, 

1459a. .] — Doe d. France v. Andrews ' 

(1850), 15 Q. B. 756 ; 117 E. K. 644. 

Annotations :—Con8d, Prudonhial Assce. v. Edmonds (1877), 

2 App. CJas. 487 ; Lyell v. Konuody (1887), 50 L. T. 04 7 ; 
Re StoUory, Wolrv. Treasury Solicitor, [1926] Oh. 284. 

1489a. — There is no presumption of law as 

to survivorship among persons whose death 
is occasioned by one (fc the same cause. The 
question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined. — Re Nightingai^e, Hargreaves 
V . Shuttl-eworth (1927), 71 Sol. Jo. 542. 

1505. Add, Annotations : — Refd. Re Deloitte, 
Griffiths V , Deloitte, fl926] Ch. 56; I. R. 
Comrs. V , Bone (1927), 13 Tax Cas. 20. 


1526a. .] — ^Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotation Consd. Williams v. East India Co. (1802), 
3 East, 192. 

1531. Add, Annotation: — Refd. Busby v. 

Avgherino, [1928] A. C. 290. 

1545. Add, Annotation : — Mentd. Manchester 
Corpn. V , Farnworth (1929), 46 T. L. R. 85. 

1581. Add, Annotation : — Mentd. Jones & Attwood 
V , National Radiator Co. (1928), 45 R. P. O. 
71. 

1584. Add, Annotation : — ^Mentd. Smith’s Potato 
Crisps V , Paige’s Potato Crisps (1928), 45 
R. P. C. 132. 

1586. Add, Annotation : — Apld. Re Davis’s Trade 
Marks, Davis v, Sussex Rubber Co,, [1927 J 
2 Ch. 345. 


Part IV. — Documentary Evidence. 


1633a. Entry In marriage register.] — Wyatt v. 
Bochfokt (1837), 1 .Tur. 592, N. P. 

1664a. .] — K. V. McCartney Hansen 

(1928), 20 C]*. App. Rep. 179, C. C. A. 

1708. Add, Annotation : — Mentd. Wing Lee v. 
Lew, [1925] A. C. 819. 

1829a. .] — Wliere an order is given 

verbally for goods, & the person to whom it 
is given puts down tlie terms of it in writing, 
as a memorandum, but it is not signed by the 
}>(‘rson ordering the goods, the terms of the 
order may be given in evidence, without 
jiroducing the written memorandum. — Dali- 


soN V , Stark (1802), 4 Esp. 163 ; 170 E. R. 
677, N. P. 

Annotation : — Refd. R. v. Wrangle (1835), 1 Har. &; W. 41. 

189^. Add, Annotation : — Mantd. Berners v, 
Fleming, [1925] Oh. 264. 

I 1895. Add, Annotation : — Mentd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 

T. L. K. 99. 

1933a. .] — ^Where pltfs. called dofts.’ sob*. : — 

Held : he could state whether he had a lease 
in his possession, but as he knew nothing 
about it except as attorney for defts., he 
could not be (jailed upon to give any evidence 
about it. — R oupell v . Haws (1863), 3 
F. & F. 784, N. P. 


PART III. SECT. 6, SUB-SECT. 6.— 
C. (a). 

1423 ii. .]-“Umiur Indian Evi- 

duiico Act, 1872, s. 108, when the ct. 
has to determine the date of the death 
of a peraon who hob nut been ht'urd of 
for a period of more than noven >ears, 
there Jh no prc.suinption tliat he died 
at the end of the first seven years, or 
at any parlicjular date.— Lal Chani> 
Mauwari V. Ramrup Gir (1925), 53 
L. K. Iiid. App. 24.— IND. 

PART III. SECT. 6, SUB-SECT. 6.~D. 

t i. .] — Rc Forhytii (N. 8.), 

[1927] 2 D. L. R. 72.— CAN. 

PART III. SECT. 6, SUB-SECT. 6. -F. 

1497 i. Whether presumption exisia.^ 
— Although death will, in a proper case, 
bo ni*osumed, there is no presumption 
that the iierson died without issue. — 
Re Saunders, Park r. Austin, [1928] 
N. Z. L. K. 391.- -N.Z. 

PART III. SECT. 6, SUB-SECT. 7. 

f i. .] — Macrae t \ Walsh (1027), 

27 S. R. N. S. W. 200 ; 44 N. S. W. 

W. N. 71.— AUS. 

PART III. SECT. 6. SUB-SECT. 8. 

1626 ii. .]— R. r. O’Hara (N. 15.) 

(1927), 48 Con. Crim. Cas. 231.— CAN. 

f (p. 178) i. to deUvery of ptackaqe 
hy common carrier to consignee. ] — Where 
a package is delivered to a railway or 
oxpi*ess CO., or other sindlar common 
carrier, for transportation to a named 
consignee, & the consignee receives 
a package answering the description 
of that sent by the consignor. It will 
be held, in the absence of proof to the 


contrary, that the package sent was 
identical with that received ; & where 
a package has been so delivered to such 
a common carrier for transportation, 
it will be held that it was received by 
the consigm'C in due course, unJess Inhere 
is proof to the contrary. — R. v. Pinno, 
[1925] 1 W. W. R. 737.— CAN. 

r (p. 179) i. -,4s to party being adminis- 
trator,] — Smith v. McLean (1868), 7 
N. S. R. (1 G. & O.) 310.— CAN. 

PART III. SECT. 7, SUB-SECT. 1. 

t i. .] — Reily fj. London 

OoRPN. 1891), 14 P. R. 171.— CAN. 

t ii. .]” Clouse v, Coleman 

(1895), 16 P. R, 541.— CAN. 

PART III. SECT. 8. 

1593 X. Nature cf: applicaiion of 

rule.] — The principle that the evidence 
of a witness who testifies affirmatively 
that a conversation took place is more 
valuable than the evidence of one 
equally trustworthy who denies the 
conversation, is not a rule of law, & 
should only bo used with a due regard 
to the circumstances of each case & 
should not be resorted to imtil other 
means of testing credibility have 
failed ; & it should not be applied in 
a case wherein the conversation In 
question constitutes the particular 
matter at issue between the parties. — 
Monarch Lumber CJo., Ltd. v. Perry 
(Sask.), [19271 3 D. L. R. 861 ; [1927J 
3 W. W. H. 71.— CAN. 

1696 i. Telephone conversation 

overheard hy bystander,] — Held : the 
nature of the testimony, the possibility 
of dishonesty & the connection of the 
witness with the matter, wore circum- 
stances to determine the weight of 
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testimony, but were not valid gioimds 
tor rejecting the evidence so long as it 
was not hearsay. — W arren Gzowski 
fc Co. V. Fokht & Co. (1912), 23 

U. W. R. 311 ; 46 S. C. R. 642.— CAN. 

PART IV. SECT. 2, SUB-SECT. 10. 
1762 ii. - — .] — Fouldh v. Rowler 
(1908), 8 W. L. R. 189.— CAN. 

PART IV. SECT. 5, SUB-SECT. 2. B. 

si. Witl filed in office of Surro- 

gate-General of another province .] — 
SetJondary evidence of a will devising 
real estatt' in this province, the original 
will being filed in the office of the 
Smrogate-Geueral of Nova Scotia, is 
not adbmissible, there being no^ evidence 
of biiy law of Nova Scotia prohibiting 
the removal of the will. — Doe <1. 
Gilmourv. Whitney (1838), 2 N. S. 11. 
(Bor.) 514.— CAN. 

PART IV. SECT. 6, SUB-SECT. 3.— A. 

b i. .] — Smith v. Nevilles 

(1859), 18 U. C. R. 473.— CAN. 

b ii. .]— Glen Bain Rural 

Municipality a. Haley (Sask.), [1927 J 
3 D. L. R. 474.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— C. 

1941 i. Duplicate originals.] — Deft, 
let laud to pltf., & a lease having been 
written, A. affixed seals & signed their 
names to it. It weis then agreed that 
A. should make a copy of the lease Sc 
execute it for them m the same manner ; 
he did so. &; afterwards, in the presence 
of both parties, delivered one copy to 
pltf. Sc the other to deft. : — Held : they 
were duplicate originals. Sc either of 
them was primary ovidonco. — Leonard 

V, Young (1868), 4 All. 111.— CAN. 



Vol. XXn.— Evidence. Cases 2048—2689. 


2048. Add, A nnotaiion Mentd. Lala lutlar 
Prfisad V. Lala Jagrriohan Das (1027), 43 
T. L. R. 530. 

2120a. .] — Copies cannot be put in of 

letters of which notice to produce ought to 
be given.— R. v. Morgan, [1925] 1 K. B. 
762 ; 94 L. J. K. B. 672 ; 133 L. T. 94 ; 89 
J. P. 135 ; 28 Cox, C. 0. 1 ; 18 Cr. App. Rep. 
180, C. C. A. 

2304. Add. Annotations : — Mentd. Rodwell v. 
•Wade (1924), 23 L. G. R. 174 ; Keeling v. 
Wirral R. D. 0. (1926), 23 L. G. R. 201. 

2345a. .] — Dorrktt v. Meux (1854), 15 

C. B. 142 ; 2 O. li. R. 807 ; 23 1.. .T. C. P. 221 ; 
23 L. T. O. S. 144 ; 2 W. R. 480 ; 139 E. R. 
374. 

2475a. .] — Doe d. St. John v 

(1799), 2 Esp. 721 ; 170 K. R. 510, N. P. 

2476a. .I-Walliss r. Buoadbent 

(1836), 4 Ad.^& Kl. 877 ; 2 liar. ^ \V. 40 ; 
0 L. J. K. B. 209 ; 111 E. R. 1014. 

2477a. — ,] — CiiEVELEY (1S53), 

13 0. B. 122 ; 1 W. R. 152 ; 138 E. R. 1113 ; 
sub nom. Fuller v. Ciieveley, Sauud. k. JM. 
101 ; 20 L. T. O. S. 278 ; 17 J. P. 105 ; 17 
Jur. 730 

2480a. .] — IlARHis V. Chapman (1808), 

17 L. T. 517, N. P. 

2486a. Though receipt for penalty erased.] 

Apothecaries’ Co. r. FERNyiiounn (1820), 2 
O. & P. 438 ; 172 E. R. 199, N. P. 

Annotation : -*-Refd. IL r. 1 ToHtoii ( 1 8‘{4 ), IJ N t* v. M. Iv . ii. r> 1 . 
2501. Add, Aininiaf ion : —Mentd, Ladi<‘s’ Hosiery 
k TTnd(?rwear v. PaikcT (1929), 10 T, L. R. 13. 
2513a. To prove amount originally claimed.] — 
WickEkS V. Tanner (1848), lo L. T, O. S. 
504, N. P. 


2533. Add. Annotations: — Mentd. Ellesmere, Earl 
V. Wallace, 1 3 929] 2 Ch. 1 ; Kennedy v. Thomas- 
sen, [1929] 1 Ch. 420; Weddle, Bock v, 
llackett, [1929] 1 K. B. 321. 

2544. Add, Annotation : — Mentd. Ellesmere, Earl 
P. Wallace, [1929] 2 Ch. 1. 

2544a. .] — One paper containing 

two diffc^rent contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred : — Held : sufficient to legalise 
ih(‘ evidence of siK^h contract. — PowELL v, 
Edmunds (1810), 12 East, 0 ; 104 B. R. 3. 

A iinotnlions : Befd. O^cilvio v, Foljaaiho (1817), 3 Mcr. 53 ; 
Bradshaw r. Jloiinoit (1831), 5 C. & P. 48; Shelton r. 
laviiiH (1832). 2 CV. 6c .1. 411 ; Bartlett v. Pornell (183«), 
2 lJur. A' W. D) ; Evans r. l*ratt (1842), 3 Man. & G. 759 ; 
Eden V. Blako (I8ir.), 13 M. & \V. 614 ; Brett v. Olowser 
(1880), 5 C. P. D. 376. 

2570. Add. Annotations : — Refd. Nagoremull v. 
Triton Insco. (1924), 41 T. L. H. 168; He 
National Benefit Assce. (1927), 71 Sol Jo. 880. 

2583a. — — Objection doubtful.] — An objection 
that/ a docuinient requires a stamp will not be 
given (iffect to if Uk? point is doubtful. — 
VVe.stlake r. Adams (1858), 1 F. k F. 183, 
N. P. 

12587. Add. Annotatioji : — Refd. Nagoremull 
Triton Insce. (1924), 41 T. L. R. 168. 

2603. Acid. AnnoLation : — Refd. Koechlin v, 

K(‘sienbaum, [1927] 1 K. B. 889. 

2614. Add. Annotation: — Mentd. Gregg v. 

Riciiards, [1926] Ch. 521. 

2639. Add. Annotations: — Refd. R. v. Lincolnshire 
JJ Ex p. Brett, [1 926] 2 K. B. 192. Mentd. 
Palmer t;. Crone, [1927] 1 K. B. 804. 


PART IV. SECT. 6, SUB-SECT. 6.— A. 

o i. .] — Gough v. McBridk 

(1860), 10 C. P. 106.— CAN. 

q 1. Reconstructed cash 

hook.] — A lire in the offico of tlu‘ 
weerotary -treasurer of the pltf. uimilci- 
pality having destroyed most of the 
j)ltf.’8 records therein, inchidiiiy: the 
record of payment of taxe.s made since 
the last audit, the secretary-treasurer, 
under the authority of the council, 
employed an office assistant & can- 
vassers, who compiled from the sur- 
viving records & from receipts, cheques 
& other evidence in the hands of 
taxpayers a stattjuieut called “ the 
reconstructed cash hook,” showing the 
amounts paid by them during two 
months of 1921. In an action against 
the secretary -treasurer to recover an 
amount alleged to have been mis- 
appropriated by him during 1921, 
pltf. sought to charge him with the 
receipt of the sum which was shown by 
said “ reconstructed cash hook ” as 
received & said hook was submitted 
ill evidence : — Held ; said book was not 
admissible against deft. ; its contents 
wore not obtained in the manner con- 
templated by liural Mimicipality Act 
&, therefore, it did not, even if It had 
boon wholly compiled by deft., con- 
stitute an acknowledgment by him, as 
the entries in the origdnal cosh book 
would have done ; he had not so 
rocognised or acted upon it as to make 
its contents evidence against him ; it 
was not secondary evidence of the 
destroyed cash hook ; &rthe necessary 
foundation not having been laid for the 
purpose, it was not admissible as 
secondary evidence of the taxpayers* 
receipts & cheques. — Glen Bain 
Rural Municipality v. Haley, [1928] 
3 D. L. K. 306 ; [1928] 2 W. W. R. 184, 
288 ; 22 Bask. L. R. 659.— CAN. 


PART IV. SECT. 5, SUB-SECT. 6.— [ 

D. (c). I 

sr. Affidavit (>f petitioner — Ahsener of 

particulars of search made,] — lie Bell 
(1871), 3 Ch. Ch. 239.— CAN. 

PART IV. SECT. 6. SUB-SECT. 5.— 

E. (a). 

2058 iv. .] — ^^Tauvin v. 

Curtis (1857), 6 C. P. 212.— CAN. 

2058 V. KHdcncc of snh- 

scribino nntness.] — In eiectmcnt by 
trustees of a Wesleyan Methodist con- 
gregation for the parsonage property, 
a searcli for iSc tho loss of the doou from 
the patentfio to the trustees at tlie 
parsonage homo having boon proved ; 
— Held : tho evidence of the sub- 
scribing witness as to the execution 
of the deed A: memorial, with a copy 
of tho memorial certifled by tho 
registrar, was clearly sufficient secon- 
dary ovldeTKJC. — ^Atnj.eyvillk Trustee 
Wesleyan Methodist CiiURfm v. 
Grewer (1874), 23 C. l\ 533.— CAN. 

2063 i. Written declaration hy testator 
— Lost will.] — A lost mil may ho proved 
by secondary evidence. U’he evidence 
of a single witness, though iuterosted, 
whoso veracity & comimtcncy is un- 
iiniieochablo. Is sufficient, & probate 
will be granted to suc;h an extent as 
he is able to pmve it. Declarations 
rclatlvo to tiio will became secondary 
evidence if it is lost. — Re 1*ike’s Will 
(1882), 6 Nild. L. R. 415.— NFLD. 

st. Lost deed — Memorandum made hy 
predecessor in title.] — In seeking to 
prove the existence & contents of a 
lost deed, a memorandum made in a 
book, by a person through whom 
petitioner claimtJdT was held not to 
be evidence in favour of petitioner. — 
Re Bell (1871), 3 Ch. Ch. 239.— CAN. 
iv. Copy produced from cus- 


tody of successors of grantee — With 
indorsement signed hy three predecessors 
in title.] — Seethayya v. Subramanya 
SOMAYA.TULU (1929), L. R. 56 Ind. 
App. 146.— IND. 

PART IV. SECT. 9, SUB-SECT. 8.— A. 

sw. Of power of attorney — Proof 
of contents of original only.] — Where an 
office copy of a power of attorney, 
purporting to have been executed, 
was put in evidence : — Held : Con- 
veyancing & Law of Property Act, 
1881, s. 48 (4), merely obviates the 
neoessity for production of an original 
Instrument by enacting that an office 
copy of an instrument deposited as 
therein provided shall, without further 
proof, be sufficient ovidenoo of its 
contents, but the soot, does not make 
«uch copy evidence either of the truth 
of the contents or of the identity of the 
person by whom the original was made. 
— 0 *Kane V. Mullan, [1925] N. 1. 1. 
— IR. 

PART IV. SECT. 9, SUB-SECT. 5.— A. 

I, Revsd. on other grounds, 18 A. K. 
135. 

PART IV. SECT. 11, SUB-SECT. 2. 

2634 ii. .] — Where, in 

an action for wages & overtime, based 
on the award of the Commonwealth 
Ct. of Conciliation & Arbn.. the only 
evidence of tho award was a printed 
document purporting to be a copy of 
the award bearing the imprint By 
authority : H. J. Green, Govt. Printer, 
Melbourne ** : — Held : the award was 
not proved, — ^Mid -North Eleotrioity 
Co., Ltd. V. Rutherford, [1927] 
9. A. 9. R. 273.— AUS. 

PART IV. SECT. 11, SUB-SECT. 4. — A. 

2667 i. Res infer alios acta — 


J.S. 
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Cases 2683— 3166a. English and Empire Digest Supplement. 


2683. Add. Annotation : — ^Mentd. A.-G. v. Hornsey 
B. C. (1926), 43 T. L. B. 92. 

2685. Add, Annotations : — Mentd, A.-G v. Hornsey 
B. C. (1926), 43 T. L. R. 92; Reigate Corpn. 
V. Surrey County Council, [1928] Ch. 369. 

2693. Add. Atinotation : — Mentd, Boumemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, 1*1929] 1 Ch. 080. 

2707a. Davies v. Lowndes (1835), 1 Bing. 

N. C. 597; 1 Hodg. 125; 2 Scott, 71; 4 
L. J. C. P. 214 ; 131 E. R. 1247 ; on appeal 
(1838), 4 Bing. N. C. 478, Ex. Ch. 

Annotations: — Mentd. Cowloy v. Cowley, [19011 A. C. 450 ; 

Re Qpoenwood, Qoodhart v. Woodhoad, [1902J 2 Ch. 198. 

2709. Add. Annotation : — Folid. Little v. Little, 
[1927] P. 224. 

After this case add, See, also. Husband & 
Wipe, No. 2703a 

2722. Add. Annotation : — Consd. Partington v. 
Partington & Atkinson, [1925] P. 84. 

2723. Add. Annotation : — Consd. Partington v. 
Partington & Atkinson, [1925] P. 34. 

2733. Add. A?inotatio7i : — Gciierally, Mentd. Mars- 
land V. Taggart, [1928] 2 K. B. 447. 

2757a. .] — In a suit for restitution of 

conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
— ^Vbbnby V . Veeney (1920), 36 T. L. B. 203. 

2825. Add. Annotations : — Mentd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
V. Barnett, Pembroke &; Slater, [1928] 2 
K. B. 244. 

2880. Add. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] I K. B. 737. 

2971. Add. Annotation : — Mentd. Gilbey v. Gilbey, 
[1927] P. 197. 

3036. Add. Annotation : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45. 

3107. Add. Amiofation : — -Mentd. lie Transferred 
Civil Servants (Ireland) Compensation, [1929 1 
A. C. 243. 

3122a. .] — In proceedings in the cts. 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 


communication from the Crown therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by docu- 
ments which are appended to it. — Duff 
Development Co. v. Kblantan Govbbn- 
MBNT, [1923] 1 Ch. 885 ; 92 L. J. Ch. 273 ; 
129 L. T. 290 ; 89 T. L. B. 187 ; 67 Sol. Jo. 
260, C. A. 

Annotation : — Apld. Engelke v. Musmann, [1928] A. 0. 433. 

8122b. .] — ^Duff Development Co. v. 

Helantan Gk>VEBNMENT, No. 1264a, ante. 

3125. Add. Annotations : — Consd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. Mentd. 
Dickinson v. Del Solar (1929), 45 T. L. B. 637. 

3157. Add. Annotation : — Consd. Be StoUery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3158. Add. Annotation : — Overd. Be StoUery, Weir 
V. Treasury SoUcitor, [1926] Ch. 284. 

3159. Add. Annotation : — Folid. Be StoUery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3163. Add. Annotation : — ^Folld. Be StoUery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3164. Add. Annotation : — ^Folld. Be StoUery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3165a. Marriage of parents.] — In an action 

brought by pltfs., who claimed to be two of 
the next of km of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the determination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were primd 
facie or any evidence of the lawful marriage 
of the parents : — Held : the certificates were 
admissible, but not alone sufficient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Be Wintle, No. 3158, overd. — 


Co7iviction for murder.] — On an applica- 
tion by a hiiBband, vvlio liaH killed bis 
wife, or his attorney for a grant of 
administration a oertblod copy of the 
con V lotion is admissible , not merely 
as proof of the conviction, but also as 
presumptive proof of the oomudssion 
of the crime. —He Noble (Husk.), [19271 
1 W. W. R. 938. -CAN. 

PART IV. SECT. 11, SUB-SECT. 4.— C. 

2690 i. Evidcnc'c of commission of 
crime — Presumptive evidence.] — Re 

Noble, No. 2667 1. CAN. 

PART IV. SECT. 11, SUB-SECT. 6.— 
A. (a). 

2789 i. No opportunity to cross- 
examine.] — Held: the evidence was 
inadmissible. — Johnson v. R. (Ont.) 
(1911), 13 Exch. C. R. 389.— CAN. 

PART IV, SECT. 11, SUB-SECT. 12. 

8004 i. How proved — Production of 
copy printed in Stationery Office .] — 
The District Ct. Rules are rules made 
by a miuistei' witbin Documentary 
Evidence Act, 1925, s. 4, & the produc- 
tion of a copy of the rules, prmted in 


the Stationery Office, is primd facie 
evideuoe that the rules have been 
validly made. — Tangnkt v. District 
Justice for County op Kerry, [1928] 
I. K. 358.— IR. 

PART IV. SECT. 11. SUB-SECT. 16.— 
A. 

sx. Proof — Writ of execution .] — 
Stuart v. Andrews (1827), N. B. Dig. 
332.— CAN. 

»y, .] — Dob d. Stocking 

V. Watts (1842), 2 Ont. Dig. 2666.— 
CAN. 

PART IV. SECT. 12, SUB-SECT. 10.— 
A. (b). 

sa. British consul abroad — Certificate 
on point of law.] — A British consul may 
prove by his certificate a point of 
foreign law which he is competent to 
prove by affidavit. — Re Bergman 
Estate, [1928] 1 W. W. R. 601.— CAN. 


Medical College, Bombay, as to certain 
bones submitted to him for examinatioD, 
is not per se admissible in evidence, 
but must be proved by calling the 
professor as a witness. — R. v. Ahilya 
( 1922), I. L. R. 47 Bom. 74.— IND. 


PART IV. SECT. 12. SUB-SECT. 14. 

BO, Regulation of Minister of Croum— 
In possession of prosecuting counsel — 
Whether amounts to production.] — The 
fact that counsel for the prosecution 
has a copy of a regulation made by a 
Minister of the Crown in his possession 
at the trial & available lor the perusal 
of the justice hearing the case, does not 
amount to its ** production within 
Canada Evidence Act, s. 21, at least 
when no opportunity is given the 
cux;used*s counsel to peruse it or object 
to it. — R, V. Yee Clun & Ybb Low 
(Sask.), [1929] 1 D. L. R. 194 ; 50 
Can. Crlm. Cas. 440; [1928] 3 W. W. 
R. 668.— CAN. 


PART IV. SECT. 12, SUB-SECT. 10 — 
A. (d). 

sb. Certificate of professor of 
anatomy. 1— A certitioato from the 
professor of anatomy at the Qrant 
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PART IV. SECT. 12, SUB-SECT 16.— 
A. (a). 

1 i. Value as evidence .) — Heath 

V. Portage La Prairib Corpn. (1909), 
18 Man. L. K. 693.— GAN. 



VoL xm— Evidence. Cases 8186a-«860a. 


Re Stollbry, Wkib v. Treasury Solicitor, 
[1926] Ch. 284 ; 96 L. J. Ch. 259 ; 134 L. T. 
430 ; 90 J. P. 90 ; 42 T. L. B. 253 ; 70 Sol. 
Jo. 385 ; 24 L. G. R. 173, 0. A. 

3177a. Marriage of parents of deceased.] — 

Be Stollery, Weir v. Treasury Solicitor, 
No. 3165a, ante, 

3179. Add. Annotation : — ^Distd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

8287* Add, Annotations : — ^Apprvd. Hendon Paper 
Works Co. V, Sunderland Assmt. Com., 
[1916] 1 K. B. 763. FoUd. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. V, Bedheugh Colliery, [1925] A. C. 
309. 

3288. Add, Citati(m:—1 B. R. A. 210. 

Add. Annotations : — Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. V. Bedheugh Colliery, [1925] A. C. 
309. Refd. Davis v. Pontypridd Union Assmt. 
Com., Bhondda Overseers & Bhondda U. C. 
(1916), 85 L. J. K. B, 1545. 

3289. Add, Citation 2 B. B. A. 592. 


Add, Annotation : — Expld. & Distd. Gates- 
head Union Assmt. Com. v. Bedheugh 
Colliery, [1925] A. C. 309. 

3349. Add, Annotation : — Consd. Busby v. 

Avgherino, [1927J 2 Ch. 33. 

3371. Add, Annotation Refd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3376. Add. Annotation : — ^Mentd. Warren v. War- 
ren, [1926] P. 107. 

3377. Add, Annotation : — Consd. Re Stolleiy, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3388. Add. Annotation : — Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3389. Add, Annotation : — Consd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Oh. 284. 

3419a. S. P, Money v. Money & Turner (1927), 
71 Sol. Jo. 666. 


3422a. .] — ^As Jersey is in the 

diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey. — ^Pritchard 
V. Pritchard (1920), 37 T. L. B. 104. 


3437a. 


B.) V. L. (1919), 36 T. L 
225. 


-.]— L. 
.. B. 148 


(otherwise 
; 64 Sol. Jo. 


3466. Add, Annotation: — Refd. R. v, Moscovitch 
(1927), 138 L. T. 183. 

3483a. .] — Held : the production of the 

register from the custom house was con- 
clusive evidence of ownership. — Marsh v. 
Robinson (1802), 4 Esp. 98 ; 170 B. R. 666, 
N. P. 

3503. Add, Annotation : — Mentd. Juggi Lal-Kam- 
lapat & Juggilal-Kamlapat Mills of Cawnpore 
V, SwadestS Co. (1928), 46 R. P. C. 74. 

3518a. Stationers* Hall register— Of first per- 
formances of dramatic productions.]— Falcon 
V. Famous Players Film Co., Ltd., No. 
624a, arUe, 

3539. Add. Annotation : — Mentd. Foster v, Driscoll, 
J-jindsay v, Attfleld, Lindsay v. Driscoll, [1929] 

. IC. B. 470. 

3543. Add. Annotations : — As to (2) Consd. Falcon 
V. Famous Players Film Co. (1926), 135 L. T. 
650. Apld. Re Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 

3547. Add. Annotation : — Refd. Stoney v. East- 
bourne R. D. C., [1927] 1 Ch. 367. 

3572. Add. Annotation : — Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3580. Add. Annotation : — Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3584. Add. Annotation : — Refd. Sloncy v. East- 
bourne B. C. & Devonshire (1926), 135 L. T. 
281. 

3589. Add. Annotation : — Refd. Busby v, Avghe- 
rino, [1928] A. C. 290. 

3686. Add. Annotation: — As to (2) Consd. Busby 
V, Avgherino, [1927] 2 Ch. 33, 

3784. Add. Citation : — 2 B. R. A. 582. 

3790. Add. Annotation : — Mentd. Lord St ratli- 
cona S.S. Co. v. Dominion Coal Co., [1926] 
A. C. 108. 

3802a. .] — ^Haynes v. Hayton (1828), 6 

L. J. O. S. K. B. 231. 

Annotations: — Consd. Bessey v. Windham (1844), 6 Q. B. 

166 ; White v. Morris (1852). 11 C. B. 1015. 

3834. Add. Annotation : — ^Mentd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3837. Add. Annotation: — Mentd. Bernard v. 
Williams (1928), 139 L. T. 22. 

3850a. Following letters.] — Letters following 

a letter written “ without prejudice ” should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 


PART IV. SECT. 12, SUB-SECT. 19.— 
C. (d) iii. 

sy. Certificaie of baptism, — Admis- 
siMe.l — Sutherland v. Younq (1884), 
1 Man. L. R. 38. — CAN. 

PART IV. SECT. 12, SUB-SECT. 19.— G. 

K. Re^Uter of tUles to land kept 
under Local Registration of Title 
{Ireland) Act, 1891 (c. 66).] — The above 
register is a pubJio roister & the 
doooments kept in the office for registra- 
tion of titles are pnbUo documents. — 
Re FlTzasRALD, [1925] 1 I. R. 42. — 
IR. 

PART IV. SECT. 12, SUB-SECT. 21. 

• i. How proved.} — The contents 

m a statute of any province wltliln the 
King’s dominions may bo proved by 
the production of a copy purporting 
to bo p^ted under the authority of 
the Legislature of that province. — 
CO- »• McLkan, 
(1926] 3 D. L. n. 93 ; 58 O. L. It. 683.— 
CAN. 


PART IV. SECT. 12, SUB-SECT. 22. 

sa. Records of secretary of jjrovincc — 
Entry as to delivery of patent — In 
secretary's handwriting —Whether proof 
of possession of patent.} — Qu. : whether 
tuo evidence of the secretary of tlic 
province, that it appears by an entry 
in his own handwriting, m a book kept 
for such entries, that a patent was 
delivered to A., & that he therefore 
felt sure that it was delivered to A. 
or his servant, but has no recollection 
of it, is sufficient to charge A. in trover 
with the possession of such patent. — 
Haaipson V. Boulton (1836), 5 O. S. 
23.— CAN. 

PART IV. SECT. 13, SUB-SECT. 2.— B. 

sb. To prove to whom credit given.] — 
WmTE V. Miller (1888), 27 N. B. li. 

143.— CAN. 

PART IV. SECT. 13, SUB-SECT. 4. 

•0. Books of raihmy cmnpanies — 
Repair hoofc.]— C anada Central Ry. 
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Co. V. McLaren (1883), 8 A. R. 561. — 

CAN. 

PART IV. SECT. 13, SUB-SECT. 5. 

d i. .] — A book main- 

tained by members of a family of 
hereditary bards, oontaiulng entries 
of domestio events occurring in the 
family to which they rond(5rod service, 
the events recorded being such os are 
usually known to a family bard in 
oonneotion with his calling : — Held : 
admissible as ovidonco concerning the 
relationship of the members of the 
family, wnose history was entered 
therein. — ^A nandi v. Nand Lal (1924), 
I. L. R. 46 AU. 665.— IND. 


PART IV. SECT. 13, SUB-SECT. 7.— B. 

3843 li. S Merry r. Mauhin 
(1926), 47 N. L. R. 236.— S. AP. 

PART IV. SECT. 13, SUB-SECT. 11. 
3870 i. Adviissibility.] — Held : 



Cases 3850s— 4161a. English and Empire Digest Supplement. 


«,re open. — India Rubber, Gutta Percila 
Telegraph Works Co., Ltd. v. Chapman 
(192C), 20 B. W. C. C. 184, C. A. 

3860. Add. Annotations : — Refd. Hobbs v. Tiiiling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. Mentd. Wing Lee v. Lew, [1925] 
A. C. 819. 

3902. Add. Annotation : — Refd. Layzcll v. Thomp- 
son (1927), 137 L. T. 106. 

3907. Add. Annotation: — As to (3) Refd. Moser 
V. Ambleside U. B. 0. (1926), 89 J. P. 118. 

3909. Add. Annotation : — Mentd. (ireat Wostorn 
X^y. V. Monmouthshire County Council (1929), 
93 9. P.142. 

3911. Add. Annotations : — Consd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 


.312 ; UYafford v. Thrower (1929), 45 T. X.. R. 
502. Refd. Hue v. Whiteley, fl929J 1 Ch. 
440. Mentd. Moser v. Ambleside U. D. C. 
(1924), 89 J. P. 118. 

3914. After this case add “ See, also, Highways, 
Nos. 355a, 355b." » 

3919a. To prove state of premises.] — Doe d. 

Fenton v. Butcher (1847), 9 L. T. O. S. 82. 

3946. Add. Annotations : — ^Mentd. Capcl St. Mary, 
Suffolk V. Packard, [1927] P. 289 ; Re 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. 

3947. Add. Aimolatioyis : — ^Mentd. Capel St. Mary, 
Suffolk V. J Packard, [1927] P. 289 ; Rc 
TransfeiT(Hl Civil Servants (Ireland) Com- 
pensation, [1929J A. C. 213. 

3959. Add. Citation 130 L. T. 445. 


Part V. — Witnesses. 


3975a. .] — A judge cannot exclude a child- i 

witness from the box on the ground that the j 
case is unfit for him or her to be concerned 
in ; bis power is limited to the usual inquiry 
about the child’s underetanding of an oath or 
of the duty of telling the truth. — R. v. 
Mosoovitcu (1924), 18 Cr. App. Rep. 37, 
C. C. A. 

4027. Add. Amioialion : — Refd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

4029. Add. Annotation : — Apld, Isaacs v. Cook, 
[1925] 2 K. B. 391. 

4053. Add. Amiotaiion : — Mentd. R. v. Central 
Criminal Coui’t JJ., Ex p. L. 0. C., [1025] 

2 K. B. 43. 


4077. Add. Anmdalions : Apprvd. k. Apld. 1\c 
Paget, Rxp. Onicial Receiver, [1927] 2(31.85. 
Refd. Ue .Jawett, [1929] 1 Ch. 108. 

4130. Add. Annotation : — ^Refd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685. 

4148. Add. A tmoialion Refd. Minter v. Priest, 

1 1929 1 1 IC. B. 655 

4161a. Acting for partner.] — A., a solr., being 

engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on his partner, 
k made certain statements to him : — Held : 
the relation of solr. & client existed between 
them, &; the communications were privileged. 
— Beamish v. Owens (1846), 7 L. T. O. S. 60. 


lolcgrain received hy pi If. from 
doceaHod ^^as not admissible iu evideiic(5 
without lUHiof tliat deceased had seiil 
a tcicifiam in those terms, & that the 
oripfiiial telejirrain, sigiied l>y deceased, 
had been destroyed or lost.— Adamson 
V. Vauhon (Sask.) (1912), 22 W. L. 11. 
49 J.— CAN. 


PART IV. SECT. 13. SUB-SECT. 12. 

q i. .]— Will prov(‘d before 

a. notary jmblic, & recorded durmK 
the lifetime of testator, properly 
a<lndtt^)d lu evidence. — MuKiLAV v. 
Duff (189r.), 33 N. B. K. 351.'-CAN. 

sd. Ncccimity for production of .^ — 
Where plt.f.'s counsol lu opening his 
case stiated It as a question of legiti- 
macy, Sc that deft, claimed under a 
will, & the defonec was conducted 
ivithoiit the production of the will, 
»a If the si,atement of the comisol had 
fcndcn'd that unnecesBary -11 eld : It 
night to have boon produced. — D ok 
i. Buicakky V. Brkakky (1S46), 2 

U. C. 11. 319.— CAN. 

PART IV. SECT. 18, SUB-SECT. 2. 
3958 i. Surveyor* 8 report.] — Held: 
not admlBsiblo to prove the extent of 
tho lands he was employed to siuvoy. — 
11. V. Price Brothers & Co., [1925] 
3 D. L. H. 595 ; reosg.. [1924] 3 D. L. R. 
81 7.— CAN. 

PART IV. SECT. 20. 

80. Certifixiatcofwcighinaster.] — Held : 
primd fexie evldonco only of weight at 
the time of weighing. — Tknold & 
Tannas V. Canadian Pacific Ry. Co., 
119271 3 D. L. R. 695; [1927] 2 

W. W. R. 491 ; 33 Can. Ry. Cas. 86 ; 
21 Subk. L. R. 065.— CAN. 


PART V. SECT. 1, SUB-SECT. 1.— 

A. (a). 

3974 lii. .] — New trial ordered 

In a.n action for negligence, on the 
ground that the trial judge had not 
exprosBly directed tho jury that the 
law requirt5d that thi^ case Khould not 
be decided on the testimony of the 
infant pltf., seven years old, who was 
not sworn, utdess it was corroborated 
by some other niatcrial evidence ; 
although he had warned the jury to 
consider her testimony very cai*efully, 
--Uouinbon V. Burns & Co., Ltd. Sc 
Chukctt, [1928] 1 D. L. R. 610 : [192S] 1 
W. W. K. 76; 23 Alta. L. K. 170.— 
CAN. 

3974 iv. .] — ** Other materia] 

evidence within tho requirement of 
Alberta Evidence Act, s. 19. that the 
unsworn testimony of a child of tender 
years must be corroborated, means 
ovidoneo material to tbe issue which 
must bo sustained by the party on 
whoso b(*half tbe chlkPs evidence is 
adduced ; therefore, where that issue 
is negligence, it means evidence relating 
to the al leged iiegUgoncc. Tho evidenc*e 
relied on as corroborative in the prcse.nt 
case did not go so far as to touch tho 
question of negligence. — Cuthbrri'Ron 

V. Lethbridge, [1928] 2 D. L. R. 562 ; 
[1928] 1 W. W. R. 815.— CAN. 

3976 ii, .] — A child of ten said, 

“ I know I have got to tell the truth, 
I know where you go when you don’t 
tell the truth, to gaol '* ; — Held : this 
answer was not inconsistent with an 
understanding of the nature & quality 
of an oath, although showing no 
appreciation of reward & pimlshment 
in a future state. — ^Spooner v. Taylor, 
[1926] S. A. S. R. 396.— AUS. 

7nft 


3979 iv. Canada Evidence 

Acty 6. 16.] — Sanket V. R., [1927] 4 
D. L. R. 245 ; [1927] S. G. R. 436 ; 
48 Con. Grim. Cas. 97.— CAN. 


PART V. SECT. 1, SUB-SECT. 1.— B. 

g (p. 390) i. Agent conducting 

case. 1 — An agent conducting a case in 
the Burgh police ct. is a coiftpotcnt 
witness in tho cause. — Campbell v. 
Cochrane, [1928J S. C. (J.) 25.— SCOT. 


p (p. 391 ) i. .] — A prosecutor who 

has conducted a preparatory examina- 
tion iiua magistrate’s ct. is a competent 
witness for the Crown at tho tii^. — R. 
V. Becker, [1929] App. D. 167.— S. AF. 


Bg. Juryman in first aclion — On 
hearing of new trial.y— At tho hearing 
of a now trial, a juryman iu tho first 
action was called to give ovidenco us 
to wiiat he saw whilst on a view with 
bis fellow^ jurymen. Ills evidence was 
rejected on the ground that having 
been a juryman in tho first action ho 
was not (!Oinpetont to give evidence 
at the new trial : — Held : the witness 
was competent to give ovidenco of 
what he actually saw & observed 
provided tho evidence was otherwise 
admissible. — Maokay v. Elias (1928), 
28 8. K. N. a W. 340 ; 45 N. S. W. 

W. N. 86.— AUS. 


4001 i. Solidiiyr .] — A solr. is 

a competent witness for his client, &, 
when he is not also acting as an 
advo(*.ate, there is nothing reprehensible 
in Ills being a witness. While an 
advocate can testify for a party whose 
cause he is conducting, tiio praotico 
is highly objectionalno. — Parry v. 
Parry, [1926] 3 D. L. R. 95 ; [19261 
2 W. W. R. 185 ; 20 Sask. L. R. 474.— 
CAN. 



Vol. XXII.— Evidence. Cases 4190—4477. 


4190. Add, Annotatioji : — Consd. Minter v. Priest, 
[1920J 1 K. B. 655. 

4192. Add, Amwtatum : — Apprvd. Minter v, Pj'iost, 
[1929] 1 K. B. 655. 

4199. Add. Annotation : — ^Apld. Mint or v, Priosl., 
[1929] 1 K. B. 655. 

4201. Add, Annotation : — Apprvd. Minter v. Priesl-, 
[1929] 1 K. B. 655. 

4213a. .] — (1) Communications 

pacing between a solr. & a prospective client 
with a view to the client retaining the solr. 
on professional business are privileged from 
disclosure, even if the solr. does not accept 
the retainer. 

(2) Conversations between a solr. & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

8. & T. interviewed a solr. with a view to 
obtaining a loan for the deposit on a con- I 
templated purchase of a house &: with the 
intention, if he could find the money, of 
employing him to carry out tiie purchase ; 
but the solr. refused to find the money, tc 
in stating liis reasons slandered the vendor c)f 
the house, with whom ho iiad had previous 
dealings. In an action by the vendor against 
the solr. T. claimed privilege from diseJosing 
what passed at the interview : — IIM : as 
8. & T. had gone to liim in his professional 
capacity on business witliin the ordmaiy 
scope of his business «as a solr., the cii*cum- 
stances in wiiich & tlie purpose for which • 
they interviewed the solr. showed that T.’s 
claim to iirivilege ought to have been upheld 
& his e\idence of tlie defamatory statements 
ought not to have been admitted. — Minteh 
V, Priest. [1929] 1 K. B. 655 ; 98 L. . 1 , K. B. 
661 ; U1 L. T. IdO ; 45 T. L. H, 392 ; 73 
8ol. Jo. 529, C. A, 

4217. Add, Anyiotalioyi : — Refd. Minter v. Priest, 
[1929] 1 K, B. 655. 

4218a. .] — Minter v. PiaE.sT, No. 4213a, 

ante, 

4228a. .] — ^Pltf., who had been 

employed by deft, to take care of his house, 
but wlio had subsequently left it, brought an 
action against him for breach of promise of 


marriage. Deft, had threatened to proceed 
<-riminalIy against her on a cliarge of taking 
away somi^ of liis property fi*om the house. 
TJie ct». refused to compel ))ltf.’s attorney to 
disclose her place of residence, as deft, know 
wlio slu* was, had avow(‘d that he sought 
tJu* information with the view of effecting 
her arrest on the criminal charge'.— IT arris v, 
Hollpjr (1849), 19 I;. J. Q. B. 62. 

Av nofaf ion "Retd, Cox v. Rockutt (18{»5), IS C. 13. N. S. 

239. 

4230. Add, Annotallon : — Ginicrally, Mentd. Tl. v 
Southampton County Confirming Committee, 
E,v p, Slade, [19291 i K. B. 263. 

4259. Add. Annotation Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4275. Add. Annotation : — ^Refd. Minter v. l*riest, 
[1929] 1 K. B. 655. 

4286. The first line of the text of the paragraph 
should read “ Where at law the party 
calls.’’ 

4299. Add. A nnolation : Mentd. Salveson (or von 
Torang) v. Austrian Property Administrator, 
fL927]A. C. 041. 

4428a. Application to set aside — Whether 

“ in ” action.] — Held : an application by a 
a person, who had been served by one of 
the parties to an action wiili a siibptmia duces 
tecum, to set the subpoen.i aside was an 
application “ in ” the action within 11. 8. C., 
Ord. 52, r. 2, although appet. w as not a jiarty 
to the action, & the application could not be 
heard. — ii, v. Inntsstorr’ Review, TjTd., 
Ex p, Wheeler, [1928] 2 K, B. 044 ; 97 
B. .1. K. B. 802 ; 140 1j, T. 43 ; 14 T. ‘ 

724 ; 72 Sol. Jo. 570, 1). C. 

4455. Add, Annotation : — Mentd. Bushy v. 

Avgherino, [1927] 2 Ch. 33. 

4461a. .] — The possession of a solr. is, for the 

purpose of a subpoena duces tecum. th(‘ 
jiossession of the client. — .Iordan v. ItouiORTS 
(1862), 7 L. T. 68. 

4472a. Court not entitled to impound.] — 

Re Till, Ex p. Parsons (1871), 19 W. R. 325. 

4477. Add. Annotations : — Hefd. Re Cameron’s 
Coalbrook, etc. Ry. (1859), 25 Jleav. 1 ; 
Liockett V. C.’ary (1864), 3 New Rej). 405 ; 
Powler 17. Fowler (1881), 29 W. R. 800 : Re 
Uawkes, Ack<'rman v. lx)ckliart, 11898] 2 
Ch. 1. 


PART V. SECT. 2, SUB-SECT. 4.— 
B. (a). 

4060 xxi. .] — Under Canada 

Temporauco Act, 1878, h. 123, accusod 
is not bound to criminuto himself.— 11, i*. 
Ualpin (1880), 12 U. U. 330.— CAN. 

4060 xxii. .] — The refusal “ to 

answer any question touelung l,ho 
case*' in Liquor Lnseiiso Aet, s. 115, 
means any question which may be 
lawfully put, which the AVituess is 
otherwise bound to ansAver. — Jie Ask- 
WITH (1899). 31 O. K. 150.— CAN. 

PART V. SECT. 2, SUB-SECT. 4.-C. 

4105 i. Wfio niay take objection — N^ot 
counsel.] — The claim for protection 
aeainst innrimiuatiugr questions is a 
personal one & must bo made by the 
party himself &; under oath. Tho 
objection of his counsel will not do. — 
R. tl. McIntyre (1909), 7 K. L. R. 50. 
—CAN. 

PART V. SECT. 2, SUB-SECT. 10. 

sk. Whether Ad, of 1 690, c. 25, applies 
in questions hetioeen,] — Ualloway v. 
(Jallowat, [1929] S. O. 1G0.--SCOT. 

PART V. SECT. 3, SUB-SECT. 3.— 
B. (d). 

•a. Notes made by police ojjlccr .] — 


Notes made by a polmc ollicer for Ihe 
purpose of making a report to Ins 
suT)ei'ior officer are conlldcntial, & 
their production cannot bo insisted on 
by aecused. — HiNaiiKi.w^oou v. Attld, 
[192G1 B. C. (J.) 4.— SCOT. 

PART V. SECT. 3, SUB-SECT. 5.— A. 

4493 in. Ejcperl vntness.] — Ileht: 

a medical witness could not i*cfust; to 
give evidence because his fees liad not 
l)een paid. — R. r. Uublkv (N. 8.), 
11925] 1 D. L. U. 491 ; 43 Can. Cnm 
i Cas. 208.— CAN. 

PART V. SECT. 3, SUB-SECT. 6. ~ 
D. (a). 

4548 V. .] — ^Whero there 

was suflleient evidence before the trial 
judge to warrant him in finding that 
deft, came from Cuba to St. John, not 
merely because ho was a neoossary 
witness & wished to testify at a trial 
on his own behalf, but that he would 
have come as ho did had there been 
no trial of tho cause expected : — Held : 
deft, was not entitled to be paid 
travelling Cixpenses under such con- 
ditions. — Purity Ick Cream Co. v. 
O'CONNETJ. (1024), 52 N. R. H. 422. ~ 
CAN. 


1 i. Whether applicaJjle to Royal 

Com.mis(¥ion .] — Tho right of a witnesi- 
in a tjivil ])roeocding to prepayment of 
conduct money & expenses U) & from 
whore he is Ordered to l)e in at, tendance' 
is well settled, tho same principle 
which applies to a civil jirocecding in 
one of H.M. Superior cts. of record must 
a fortiori apply to a ItoA^al ("om- 
inission in the absence of express 
statutory power. — R. v McAdam 
( 1927), 50 Can. Crlm. Cas. 31 ; 39 

B.C. K. 101.— CAN. 


PART V. SECT. 3, SUB-SECT. 5.— F. 

b i. Award silent as to fees of 

witnesses — Power to yrant fees vested 
in arbitrator .] — Under Public Works 
Act, R. S. H. 1924, e. 211, H. 24, 
tlio arbitrators only are vested with 
authority to grant or withhold witness 
fotjs in the case of any particular 
witness, at any rate to th© extent of 
deciding whether such fees should be 
included in the bill of costs for taxa- 
tion or not, & what amoimt of pre- 
p.aration was reasonably nooeasary.— 
Re Calt Bros. & Burnaby (1928), 
39 B. O. R. 470 ; [1928] J W. W. li. 
798. -CAN. 





Cases 4621a— 6107. English and Empire Digest Supplement. 


4521a. Put In witness-box but not examined. 

— Held : his costs of travelling & attending 
the trial ought to be allowed. — ^P jx^web v. 
Gardner (1857), 3 O. B. N. S. 185; 27 
L. J. C. P. 50 ; 30 L. T. O. S. 135 ; 140 E. R. 
710. 

4586. Add, Annotation : — ^Refd. The Massilia, 
[1926] P. 180. 

4504a. Witness not called.] — ^Where a charge 

for the attendance of such witness was 
allowed, because counsel in advising on 
evidence thought that the witness was 
necessary : — Held : that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought not 
to bo founded. — T he Lord Strathcona 
(No. 3), [1926] W. N. 270, C. A. 

4649. For “ {circa, 1660) ” read “ (c^irca, 1670).” 

4722. Add, Annotation : — ^Refd. R. v, Huntingdon 
Confirming Authority, [1929] 1 K, B. 698. 

4729a. Whether obligations of oath understood — 
When witness may be asked.] — ^A judge is 
entitled to question a witness at any stage 
of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
oath. — R. V, Wilson (1924), 18 Cr. App. Rep. 
108, C. O. A. 

4734. Add, Annotation : — Consd. Lala Indar 
Prasad v, Lala Jagmohan Das (1927), 43 
T. L. R. 536. 

4816. Add, Annotations: — As to (2) Consd. More 
V, Weaver, [1928] 2 K. B. 520. Expld. Minier 
V. Priest, [1929] 1 K, B. 655. 

4829. Add, Annotation: — Mentd. Buerger v. New 

^rk Life Assce. (1927), 96 L. J. K. B. 930. 


4848. Add, Annotation: — ^Mentd. Smith’s Potato 
Cri^s V. Paige’s Potato Crisps (1928), 45 
R. P. 0. 132. 

4849. Add, Annotation: — ^Mentd. La Radio- 

technique V, Weinbaum (1927), 137 L. T. 638. 

’ 4859. Add, Annotation : — Apld. Grinham v, Davies, 
[1929] 2 K. B. 249. 

I 4875. Add, Annotation : — ^Dlstd. R. v, Harris, 
[1927] 2 K. B. 587. 

4974. Add, Annotation : — ^Mentd. Royal Exchange 
Assce. V, Hope, [1928] Ch. 179. 

4997. Add, Annotations : — Reid. Jacobson v, 
Frachon (1927), 138 L. T. 380. Mentd. 
Salvesen (or von Lorang) v, Austrian Property 
Administrator, [1927] A. C. 641. 

5022. Add, Annotaiion : — Refd. R. v, Copestake, 
Ex p, Wilkinson (1926h 90 J. P. 191. 

5027. Add, Annotaiion : — Consd. R. v, Copestake, 
Ex p, Wilkinson (1926), 90 J. P. 191. 

5045. Add, Annotation : — Generally, Mentd. Mellor 
V Beardmore (1927), 44 R. P. C. 175. 

5048. Add. Annotations : — ^Mentd. Dotzauer v. 
Dotzauer (1925), 41 T. L. R. 289 ; Lankester 
V, Lankester & Cooper, [1925] P. 114 ; Preger 
(otherwise Prager) v. Preger (otherwise Prager) 
(1926), 134 L. T. 670. 

5067. Add, Annotation : — ^Mentd. Roberts v. Hop- 
wood, [1926] A. C. 678. 

5092. Add, Annotation : — Mentd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

5099. Add, Annotations : — Refd. R. v, Liddle 
(1928), 21 Cr. App. Rep. 3. Mentd. R. v, 
Harris, [1927] 2 K. B. 587. 

5107. The second line of this paragraph should 


PART V. SECT. 8, SUB-SECT. 7.— 
A. (c) i. 

4645 i. General rule — Clear case must 
be made out .] — DEsuocHmis Quebec 
Liquok Commission & Simabd (1922), 
37 Can. Crira. Cas. 17 ; 23 Q. P. li, 
427.— CAN. 

4649 iv. .]— A witness, sum- 
moned by the High Ct. to give evidence, 
left the jurisdiction without being 
discharged as a witness & without the 
permission of the ct., in order to avoid 
giving evidence : — I/eld : such con- 
duct amoimted to contempt, &. the 
High Ct. had inhoi'ont jurisdiction to 

S unish for that contempt. — Ebkaiiim 
[AMOOJEE Pabbku V, li. (1926), 
1. L. li. 4 Han. 267.— IND. 


PART V. SECT. 6. SUB-SECT. 2. 

4769 ii. 2'wo plaintiffs 

witnesses.] — Semhlc : when there are 
tw'o pltfs. & both are witnesses, deft, 
has not tho right to insist that while 
one of them is giving his testimony 
the other shall be excluded. — MoIntyrb 
V. McIntyre, 11925] 2 W. W. R. 681. — 
CAN. 


PART V. SECT. 6, SUB-SECT. 1.— A. 

sb. Evidence of foreign witness — 
When interpreter allowed .] — While it 
is desirable that a foreigner should not 
be allowed to give his testimony through 
an interpreter if he really understands 
English, yet where a witness persists 
In stating his ignorance of English & 
that he does not understand the 
questions put to him, Sc there is no 
evidence that ho is not speaking the 
truth, he should not be forced to testify 
in English, especially where the result 
is a mass of unintelllgiblo evidence. — 
PONOMOROFP V, PONOMOBOFF, [1925] 
3 W. W. R. 673.— CAN. 


criminal trials,] — See 

Criminal Law, Vol. XIV., p. 264. 


PART V. SECT. 8, SUB-SEOT. 2.— B, 
4830 i. Other defendant db his 


urUncsses .] — On tho trial of a civil 
action, other than for divorce, against 
more than one deft., when defts. have 
pleaded separately, but there is no 
substantial difference in their interests, 
the judge may refuse to allow separate 
cross-examination of co-deft.'s wit- 
nesses : In other circumstances separate 
connsel may bo allowed to be heard, 
with the consequential right to cross- 
oxamino co-doft. or liis witnesses. — 
Millar v. B. C. Rapid Transit Co., 
Ltd., [1926] 1 D. L. R. 1171 ; [1926] 
1 W. W. R. 643 ; 3G B. C. R. 345.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 4. 

4874 iii. .] — Re Hayes Williams 

(192G), 20 S. H. N. S. W. 383 ; 43 
N. a W. W. N. 101.— AUS. 


PART V. SECT. 6, SUB-SECT. 7.— D. 

4966 iii. Although inadmissible — 

Because produced too laic .] — Jew an 
Lal Dag a v. Nilmani Ciiaudhuri 
(1927), L. R. 65 Ind. App. 107.— IND. 


PART V. SECT. 6, SUB-SECT. 7.— E. 

B 1. .] — Before a witness is 

allowed to refresh his memory of a 
statement made by another by 
reference to a memorandum of it made 
at the time, he must bo able to state 
that such statement was truly & 
correctly entered in the memorandum. 
Sc where a copy of the memorandum is 
sought to be used the witness must be 
able to show that while the entry was 
fresh in his mind he compared the 
copy with the original entiy, & that 
he foimd the copy correct. — R. v. 
Elder, [1926] 3 D. L. R. 447 ; [1926] 
2 W. W. R. 545 : 44 Can. Grim. Cas. 
75; 35 Man. L. R. 161.— CAN. 


PART V. SECT. 6, SUB-SECT. 7.— G. 

5012 I. By jury ,] — O’Brien v, 

O’Brien (1888), Cout. Dig. 654, 992 ; 
Cam. Cas. 282.— CAN. 

rn A 


BO. Whether document admissible as 
mrfe7ice.]—The fact that a witness is 
allowed to refresh his memory, by 
nfferring to a memorandum made by 
lilm, does not make such memorandiuu 
admissible as evidence in corrobora- 
tion of his testimony. — Young v. 
Denton, [1927] 1 D. L. R. 426 ; [1927] 
1 W. W. R. 75 ; 21 Sask. L. R. 319.— 
CAN. 


PART V. SECT. 6, SUB-SECT. 8. 

6020 i. Refusal to answer questions — 
Penalties — Punishment for contempt — 
Power of magistrate.}-— Re Ayotte 
(1905), 15 Man. L. B. 166.— CAN. 

6020 ii. Deft. 

was committed for contempt of ct., 
for not answering a question asked by 
the magistrate : — Held : tho magis- 
trate had power to commit deft. — 
R. V. Endt.er (1909), 7 E. L. R. 150, 
151, 152.— CAN. 


PART V. SECT. 7, SUB-SECT. 3.— A. 

5064 ii. .] — Sterling 

Trusts Corpn. v. Melneohuk (Sask.), 
[1927] 4 D. L. K. 621 ; [1927] 3 
W. W. R. 131.— CAN. 

5059 i. Whether party entitled to split 
evidence into two parts — As part of 
his case — dt partly as evidence in reply.] 
— Pltf. is not allowed in presenting 
evidence to divide his case, either by 
omitting to give ovldenoo originally 
upon a material point & offering such 
evidence In reply, or by giving some 
evidence upon a particular point in 
his original case Sc offering other evi- 
dence upon the same point in reply, — 
Harvey v. Canadian Paoifio Ry. Co. 
(1885), 3 Man. L. R. 266.— CAN. 


PART V. SECT. 8, SUB-SECT. 1.— A. 

6082 li. .] — The duty of 

determining whether a witness may be 
treated as adverse or hostile is one 
peouliarly within tho disoretion of the 
trial judge. — Mayfield Rural Muni- 
cipality, No. 400 v, IjONDon & 
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read “ out to be unfavourable to the party 
calling him is not.” 

5112. Add. Annotation : — Refd. R. v. Harris (1927), 
20 Or. App. Rep. 144. 

5140. Add, Annotation : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1029] 2 
K. B. 1. 

5182. Add. Annotation : — Consd. Hobbs v. Tinling, 


Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

5197. Add. Amiotatwn : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 

5199. Add. Ainiotation : — Refd* Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 K.B. 1. 


Part VI. — Expert Evidence. 


5403a. Limitation of volume of evidence.] — In 

cases involving expert evidence the exx)ert 
advisers of the parties, whetlier legal or 
scientific, are under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the hearing 
(Tomlin, J.). — Graigola Merthyr Oo.* 
Ltd. V. Swansea Oorpn., [1928] Ch. 31; 97 
L. J. Ch. 129 ; 43 T. L. R. 000 ; on appeal, 
[1928] Ch. 235, 0. A.; [1029] A. C. 314, 
U. L. 

54031). S. P. A.-G. V. Ringwood Rural District 
Council (1928), 92 J. P. 65 ; 26 L. G. R. 
174. 


5403c. Limitation of number of expert witnesses.] — 

In cases involving expert evidence only two 
experts are to bo heard on each side, unless 
the judge is satisfied that by reason of special 
circumstances justice cannot be done without 
lioaring furtJior expert evidence. This rule 
<loes not exclude either side frf)m calling any 
one to spe;hk to matters he has seen, even 
though an expert, but in such a case the 
<‘xairiinati(>n must bo confinf^d t.o matters of 
iact, such person must- not be irc'ated as an 
expert wxiiiess. (JRAKiOLA Merthyr. Co., 
Ltd. V. Swansea Corpn. (1926), 71 vSol. .To. 
142 ; md)tifqnc7it proceedings, [1928] Oh. 31. 


L^lncashhie Quahanty & Accident 
Go. OF Canada, [1927] 1 D. L. R. 403 ; 
[1927] 1 W. W. R. 67 ; 21 Sask. L. R. 
283.— CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 

0. (b). 

sd. StaUmentmadc on examincUion for 
discovery.] — Held : a “ previous *’ or 
“ former ** statement within Saskat- 
chewan Evldenco Act, R. S. S., 1920 
(C. 44), SB. 32-34. — MAYFIELD llUKAL 
Munioipality, No. 406 v. London He 
Lanoashirk Guakanty Sc Accident 
Co. OF Canada, [1927] 1 D. L. R. 403 ; 
[1927] 1 W. W. R. 67 ; 21 Sask. L. R. 
283.— CAN. 


PART V. SECT. 8, SUB-SECT. 2.— B. 

k i. Qiiesiiona tending to shov) 

had character — Directed, to prove isme 
'in msc,] — Evidenoo Amendment Act, 
]92r), s. 12 (rj, provides that a person 
charged Sc called as a witness in pur- 
Buaneo of this Act shall not he asked, Sc 
if asked, shall not bo required to answer, 
any question tending to show that he 
is of bad character : — Held : questions 
not directed to show an accused’s bad 
character, but to prove his guilty 
knowledge, which was one of issues, 
are not inadmissible, because they 
may also tend to show his bad cha- 
racter. — R. V. Baxter, [1927] S. A. 
S. R. 321.— AUS. 


PART V. SECT. 8. SUB-SECT. 2.— 
C. (a). 

n i. To shake evidence given hy 

loitnesa .] — Evidence of a previous state- 
ment inoonsistent with the testlmonv 
of a witness is not admissible os evl- 
denoe on the Issues to be decided in the 
action, hut can only be looked to to 
neutralise or out down the evidenoo 
given by the witness. — Hammer v. 
S. Hofpnung Sc CJo., Ltd. (192^, 28 
S. R. N. S. W. 280 ; 46 N. S. W. W. N. 
71.— AUS. 


PART V. SECT. 8, SUB-SECT. 2.— 
C. (b). 

6168 i. Letter wrUUn hy tvUneaa .] — 
Where a telegram & a letter were 
dispatched shortly after a sale of 
goods by the sellers* agent to his 
employers recording his version of the 


transaotion : — Held : not corrobora- 
tion of the agent’s oral testimony, 
although they might compotonlly be 
referred to for the purpose of testing 
his credibility. — Gibbon v. National 
Cash Register Co., [1925] S. C. 500. 
—SCOT. 

PART V. SECT. 9. SUB-SECT. 1. 

5209 1. Whether necessary.] — MoNab 
V. Coward, [1925] 4 1). L. R. 712; 
affg.. [1925] 1 D. L. R. 741.— CAN. 

5211 i. What constitutes corroboration 
— Whether letter written by witness — 
About time of event in question .] — 
Held : a telegram & a letter despatched 
shortly after a sale of goods by the 
sellers’ agent to hie employers recording 
his version of the transaction weix) not 
corroboration of the agent's oral 
testimony. — Gibson v. National Cash 
Register Co., [1925] S. C. 500.— 
SCOT. 

5211 ii. Evidence of fact essential 

to success of party .] — The corroboration 
required by Evidence Act, R. S. C). 
1914, 0. 76, 8. 12, must be of something 
essential to be shown before pltf. can, 
upon bis own evidencje, obtain a decision 
in his favom upon the cause of action 
he is setting up. Evidence which is 
consistent with two views oorrolioratos 
neither. The corroborating evidence 
must be of some fact osseutJal to the 
success of pltf., though It is not required 
tiiat all such facts be corroborated. — 
Elgin v. Stubbs, [1928] 2 D. L. R. 
838 ; 62 O. L. R. 128.— CAN. 

si. Of telephone conversation.] — A 
person who hears a telephone con- 
versation may give evideneo to corro- 
borate the person whom ho was with 
& who was tho actual speaker. — 
Hanson v. Gleaner, Ltd., [1925] 
3 D. L. R. 189.— CAN. 

PART V. SECT. 9. SUB-SECT. 4. 

0 (p. 494) i. .] — ^The rule, that 

clainiH against tho ^tato of a deceased 
person require to be oorroborated by 
other evidence than that of pltf., is a 
rule of practice rather than of law, Sc 
1b only applied where the onus of proof 
rests upon pltf., Sc has no application 
whore the onus of proof of the foots 
which determine the issue or issues 
Involved rests upon the representative 

71 ] 


of the deceased person. — Tamara Te 
Angiangi V. Treadwell, [1926] N. Z. 
L. R. 693.— N.Z. 

c (p. 494) ii. ,] liEPEK V. 

Zinkann (1927), 60 0. L. R. 443. — CAN. 

c (p. 491) iii. .1—9. made a 

(*laim agHinst tho estate of (u, deceased, 
for seivices rendered, which was 
allowed hy tho surrogate judge of 
probate Held : setting asldi^ tlie 
decision with costs, under R. S. o. 107, 
ibe ovjd<‘iice of B. was inadmissible 
in support of his elalm . — lie Condon 
Estate (1896), 28 N. 8. K. (16 R. ife G.) 
208.— CAN. 

c (p. 494) iv. .] — In re Mallows, 

FLimmEu V. Intestate Estates Cura- 
tor (J926), 29 W. A. L. R. 62.— AUS. 

o (p. 494) v. .] — Although a trial 

judge ought not to disallow a claim 
against tho estate of a deceased merely 
bt'oause the claimant’s evidenoo is not 
corroborated , uevortholess ho should 
examine such evidence with caro, Sc 
even susplcltui, & should not allow tht* 
claim unless completely satisfied of Its 
truth. — Johnson v. Berry, [1928] 4 
1). L. R. 286 ; [1928] 2 W. W. R. 410 ; 
22 Sask. L. R. 402.— CAN. 

0 (p. 494) vi. .]~Iic Lutz, [1928] 

1 D. L. it. 72.— CAN. 

f (p. 495) i, Claim mode up of 

separate items .] — Gerard v. Hudson, 
[1928] 1 D. L. R. 839.— CAN. 

PART V. SECT. 10, SUB-SECT. 2.— 
C. (a) iv. 

f i. .] — CUVILLTER V. TfllBODO 

(1849), 5 U. 0. R. 328.— CAN. 


PART VI. SECT. 1. 

m. Road now “ 6403c i.” 

n. Read now 6403o ii.” 


o. Read now ” 5403c iii.” 

S403o iv. Construction of Ontario 

EvUence Art, s. 10 l-BurmUM r. 
UDELL. [1925] 3 D. L. R. 45; 67 

O. L. R. 97.— CAN. 


B. For ” Ctm flirt of opinion ae to 
value ” read ” Conflict of opinion 
DiUy of court — Conflict of opinion as 
to valu(\** 

si. .] — Hay v. Bain, [1925 1 

2 D. L. R. 948.— CAN. 



Cases S407a— 6083a. English and Empire Digest Supplement, 


5407a. Only medical witnesses — Not research 

student In toxicology.] — Nightingale v, 
Bifpen, Hewitt v, Biffen (1925), 18 

B. W. C. C. 358, C. A. 

5433. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 


5476. Add. Annotation : — Mentd. He Olavton’s 
Petn. (1927), 43 T. L. 11. 659. 

5479. Add. Annotatioyis : — Consd. Buerger v. 
New York Life Assee. (1927), 96 L. J. 
K. B. 930. Refd. R. v. Moscovitch (1927), 
138 L. T. 183. 


Part VI 1. — Evidence by Affidavit. 


5493. Add. Citations 94 L. J. Ch. 73 ; 132 L. T. 
540. 

Add, Annotation : — ^Mentd. Re Drage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 765. 

5523a. Proceedings on which affidavit made 

no longer pending.] — Catholic Publishing 
& Bookselling Co., Ltd. v. Wyman (1803), 

1 New Rep. 468 ; 7 L. T. 849 ; 11 W. R. 399. 

5573. Add. Annotaiion : — Mentd. Re Rcddaw'ay’s | 
Appln., [1925] Ch. 693. I 

5676a. .] — Ex p. Stephens (1848), 11 L. T. 

O. S. 152. 

5873a. .] — The jurat of an airidavit of 

the due taking of an acknowledgment had 
an interlineation in the body of it, & an 
erasure in the jurat. The ct. refused to allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to gc't 
the defects remedied, the time for tlie return 
having expired . — Re Tiehney (1855), 15 
C. B. 761 ; 24 L. T. O. S. 260 ; 139 L. R. 
025. 

5880a. .] — He Tierney, No. 5873a, 

ante. 

5951a. In material part of affidavit- -Proof 

of time of erasure.] — The ct. allowed a cer- 
tificate of acknowledgment A affidavit of 
verification, taken in New South Wales, to 
be received & filed, notwithstanding an 
erasure in a material j^art of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment & affidavit were taken A 


sworn . — Re Bingle (1854), 15 C. B. 449 ; 
2 C. L. R. 1793 ; 23 L. T. O. S. 177 ; 139 
E. R. 500. 

6015. Add. Annotation : — ^Mentd. Moser v. Amble- 
side U. D. C. (1925), 89 J. P. 118. 

6052a. .] — Anon. (1839), No. 6108a, post. 

6053a. No commissioner available.] — Re 

Groom, No. 6066a, post. 

6056. Add. Annotation : — Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

6056a. .] —Re Eastern United Assur- 

ance Corpn. (1928), 72 Sol. .lo. 353. 

6066a. Notary public — No commissioner avail- 
able.] — The ct. allowed a certificate of 
acknowledgment under Fines & Recoveries 
Act, 1833 (c. 74), s. 84, to be filed under 
s. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland . — Re Groom (1869), 17 
W. R. 580. 

6081a. .l-Re Street (1845), 2 C. B. 304 ; 

135 E. R. 987. 

6081b. .]—Ex p. Stephens (1818), 11 L. T. 

O. S. 152. 

I 6083. Add. Annotaiion : — Folld. Re Eastern United 
Assce. Corpn. (1028), 72 Sol. .To. 353. 

6083a. 8. P. Re Eastern Unused Assurance 
Corpn. (1928), 72 Sol. Jo. 353. 


g ii, J — Whore a case 1 h 

complicated by the introduction of 
opinion evidence, particularly in oe«cs 
whore tiie testimony ie that of medical 
men, it is the duty of the iud^o to 
arrive at his ow’n conclusion after 
carefully considoriiig the evidence of 
the experts. & it is not enough for him 
to say, “ I doubt & cannot resolve 
the doubt because an expeit also 
doubts.** — BKNNKTr V. Pkatue (1025), 
57 O. L. R. 233.— can. 

Bh. Weight of cvideince.} — William 
Hamilton MANurAcrtniiNd Co, r. 
Victoria Lumbering & Manufactur- 
ing Co. (1890), 26 S. C. R. 06.— CAN. 

sj. .] — Guelph Worsted Spin- 

ning Co. V. Guelph Corpn,, Guelph 
Carpet Mills Co. v. Guelph Corpn. 
(1914), 30 O. L. R. 466 ; 18 D. L. R. 
73 ; 5 0. W. N. 761.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

5406 i. Whai vjUneasea may be heard 
— Nurse.}— A nurse *8 evidence, as to 
the physical condition of a child, & her 
opinion as to its snlferinfrs : — Held : 
admissible as an expert up to a certain 
point, — Hepbnstal v. Merritt (1895), 
33 N. B. R. 91.— CAN. 

a i. Distance at wJtich gun held.] 

— R. V. 1*REBPKR (1890), 22 N. S. R. 

174.— CAN. 


PART VII. SECT. 1. 

Bk. As proof of scitleinent of action .] — 
The qucHtion whether or not an action 
has been settled should not be disposed 
of on aflldavits, where the evidoncts 
Is conflicting. — ^Pulkrabek v. I^ulic- 
fl927] 4 I>. L. ll. 635 ; 
(19271 3 W. W. R. 230.— CAN. 


PART VII. SECT. 4, SUB-SECT. 1. 

r i. County Courts Act, H. S. Af., 

1913 (c. 44), s. 13S—Kffecf> o/.]— R. v. 
UUYOT, f 19271 1 D. L. R. 191 ; 36 
Man. L. R. 178 ; (1926] 3 W. W. R. 
584.— CAN. 


PART VII. SECT. 6. 

si. Affidavit on application for security 
for costs— Right to require produclion of 
documents — Relating to defence .] — On a 
cross-examination on an aflldavit in 
support of an application for security 
for costs, the deponent can be roqnlrod, 
without an order by a judge to do so, to 
produce dooumouts relating to the 
defence alleged in the aflfldavit, even 
though such cross-examination is held 
before the statement of defence is 
filed. — Ooli,eoe Brand Clothes Co., 
Ltd. V. Brown & Fitzpatrick, fl928] 
2 D. L. R. 502 ; (1928] 1 W. W. K. 778 ; 
23 Altu. L. R. 363.— CAN. 


PART VII. SECT. 11, SUB-SECT. 2.— 
A. 

sm. Affidacit filed on rule nisi — 
Intituled diffcre.nity from rule — Right 
to nmcrid .] — Whore the heading of an 
allidavit, on which a rule nisi was 
ol)tained, differed from the heading of 
the rule nisi, the ct. gave leave for the 
allidavit to be amended so as to agree 
AvitJi the rule nisi. — p. Higgs, Rc 
Smith’s New'spapers. Ltd. (1927), 28 
S. JL N. S. W. 85.— AUS. 

PART VII. SECT. 11, SUB-SECT. 7.— B. 

5904 i. Wimt is an interlocutory pro- 
ceeding — Not an application for pro- 
hibition .] — An application for pro- 
hibition is not an interlocutory motion ; 
hence, under K. B. Hnlo 392, statements 
made on information & belief in the 
affidavits filed thereon are not admis- 
sible. — Beauohknk & Peltier v. 
Gunson, [1928] 3 D. L. R. 692 ; (1928] 2 
W. W. it. 497 ; sub nom. Kx p. Beatt- 
ciiENE, 50 Can. Ciim. Cos. 57. — CAN, 

PART VII. SECT. 12, SUB-SECT. 1.— B. 

6022 iii. — .]— AflBdavite 

sworn before an attorney, who Is a 
artnor of coimsel engaged in the cause, 
ut not otherwise connected therewith, 
may he rood. — ^^VILDB v. Crow (1861), 
10 O. r. 406.— CAN. 



Vol. XXn.— Evidtoce. C^s 6092ft— 6743a. 


6092a. •] — Re Orawfohd (1847), 4 C. B. 

626 ; 130 E. R. 653. 

6096a. Italy — British minister.] ~Tlie ct. refused 
to direct the pro])er ofliccr under Mnes & 
Recoveries Act, 1833 (c. 74), to receive 
lile an acknowledgment, where the aiTi davit 
of verification was sworn before the Britisli 
minister at Florence, it not appearing tliat 
there was any difficulty in getting it sworn 
before some properly constituted authority 
at that place. — Re Dunsany (1849), 7 O. R. 
119 ; 137 E. R. 49. 

6108a. .] — The ct. refused to file 


tlie certificate of the acknowledgment of a 
deed by a married woman resident in America, 
verified by an affidavit made before a nota.ry 
public, without an affidavit that notaries 
]>ublic are tlie proper officers for taking 
affidavits in America, also as to the 
ideutitv of the comrs.- Anon. (1839), 3 Jur. 
125 . 

6143. Add. Annotalion : — Mentd. Charles v. Cardiff 
Collieries (1928), 44 T. I.. R. 448. 

6153. Add. Annotatio7i : — Mentd. llunter v. 
St^dtisclie Hochseefischcrei Gesellschaft, 
[1925] 2 K. B. 493. 


Part VIII. — Evidence out of Court. 


6201. Add. Annotation : — Consd. Woodrow v. 
Trawlers (White Sea) <fe Crimshy (1929), 1 11 
L. T. 676. 

6239. Add. Annotalion : — ^Mentd. Re Southerden, 
Adams v. Southerden, [1925] R. 177. 


6561a. .]-— hV TtKRNEY, No. 5873a, ante. 

6604. Add. Annotation : — Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 

6743a. Application after judgment entered.] — 

CoRRorii) r. GAiurRTT, [1929] W. N. 16. 


PART VIII. SECT. 1, SUB-SECT. 1. 

6176 X. .] — Kouri V. Neme- 

ROVSKT. 119271 4 D. L. R. 928 ; [J927] 
:J W. W. R. 357 ; 37 Man. L. R. 9.— 

CAN. 

sn. Application on motion in add 
defendant — No grounds shown for addi- 
tion .] — Rene v. Carlino Fxpoht 
Brew. & Malt Co., ri928] 1 D. b. It. 
(534 ; 61 O. L. R. 495.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 5 -E. 

6296 iii, .] — WLoro there is 

nothing to Bhow that deft, admlius- 
trator iw not law-fnllv be propcjrJv, 
according to his ordinary cuuthc* of 
life, entitled to ho away from 
Saskatchewan, ho may obtain nti orden* 
for his own examination dc beta esse 
in the foreign jiiriHiliction wherein he 
roBideH. — J acquem r. .Iacques, 11928] 

1 W. W. R. 447.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 5.— F. 

m i. .] — Williams & Williams 

V. Fraser (1925), 35 B. C. R. 481.-— 

CAN. 

a i. .] — lie Weinoarden, fl92.''i] 

2 D. L. U. 1036 ; 5 C. B. U. 606.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 5.- G. 

e i. .]— Burroughs v. Tntek- 

coixiNiAL Gold Min. Corpn. (N. S.), 
11927] 3 D. L. Li. 371.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 5.— H. 

6338 iv. Party.]— 

I’HANiNDA Krishna Doit v. Pka- 
MATITA Nath Malta (1927), I. L. 11. 
55 Calo. 748.— IND. 

1 i. Illness of plairUiff .] — Under 

Supremo Ct. Ord. 37, r. 5 (B. C.), 
pltf. may, on the grounds of serious 
illness, obtain leave to issue a wiit of 
commission to have his evidence taken 
for use on the trial before the time for 
^poaranco has elapsed. — K elly v. 
Kelly, [19251 1 W. W. R. 332.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— 
B. (a). 

r i. .] — The onus of establishing 

that an examination on commission 
of a party outsido the jurisd lotion is 
“ nocossaiT for the purpose's of 
jnstioo is on tho party applying for 
the order. —STAi'LEfl v. Miloi-’F (Man.) 
11927] 2 D. h. R. 817; [1927] 1 

W. W. R. 435.— CAN. 

PART VIII. SECT, i, SUB-SECT. 6. - 
B. (c). 

6408 i. Of necessity of craninvdion ~ 
liehef of depom nf .\ — Kvnicnec based on 
information bc'lief, if the gvoniaJs 
thereof are Kuffleient.lv stated, ih adnii.s- 
sililo on an apTiiieatioii for a eoinmi,-»Mon 
to examine witnesses ont of the jurisdic- 
tion of the ot. — S ydney Feiuues. iyri). 
r.S.S, Tahiti (192H), 28 S. IL N. S. W. 
307 ; 45 N. S. W. AV, N. 71.— AUS. 

PART VIII. SECT, 2, SUB-SECT. 1.— C. 

6523 i. What must he included — 
Names of witnesses.] — There is no rigid 
rule that such names must ho given in 
the order for the commission. — 
Watkins (J. R.) Co. r. Cafferky. 
[1925] 3 D. L. R. 805 ; [192.5] 2 
W. W. R. 588.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— D. 

6540 i. What must he inserted — 
Names of untnesses.] — Tluu'e is no rigid 
rule that such names miLst ho given in 
the commission. — W\TraN8 (J. 11.) 

Co. V. Cafitcrky, ri925J 3 1>. L. Ti. 
805 : 119251 2 W. W. R. 588.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.- A. 

6681 vi. .] Held: wiierea.-. in 

t.ho presiMit case cvldeiice had lieen 
taken on coniinission Ac no objection 
had l)Cen raised, Ac the Tiiatti'r to he 
proved was purely formal, the et. was 
ort.itlod to accept, thi' ovideneo as 
priwd /t/cie snffleient.- Sopwitii Avix- 

TTON be KNGT\EEIMN(1 ('<>., l/PD. C. 


Magmts Motors, I/pd., [19281 N. Z. 
I.. J{. 4:i3.— N.Z. 

so. May he put in by other side .] — 
Gainers v. Can/dian Northern Ky. 
Co., 1192.5] 3 I). L. It. 369 - CAN. 


PART VIII. SECT. 4. 

m i . For use of foreign co art. ] — Under 
Foreign Tribunals Evidence Act, 1856, 
tho ct. IS einpoweitid to order tho 
exam I nation of witiiesseH within its 
jurisdiction, whose examination is 
applied for by a ct. of competent 
junsdicstion in a foi'cign country. — 
Lord Advocate, The Petitioner, 
[1925] S. C. 5(58.— SCOT. 

PART VIII. SECT. 5. 

6739 i. Whether altowed to succe.ssful 
7 mrty -When order uhtabml by consent.] 
—A c*()mnn.s.sion to examino a witnoBs 
was granted of consent of parlies 
in a case in whicli jireof had been 
allowed iiy tlie sheriff -substitute. The 
allcwariee of proof was suhseipiontly 
reeallod by the shorill’, whose dcclHion 
was affirmed on appeal. While the 
ajUieal against the sheriff’s interlocutor 
w.is pending, the c-ommission was 
cxccutt'd '.—Held : in this particnlar 
case, tiio cxpi'iises of obtaining &. 
execMiting tho conuulssion fell to be 
aliowtid, in respect that it had been 
grant c«l of consent. - (JiLniuiMT v. 
National Cakij Kf.gi.stior Co., 1 19291 
S. (’ 272 - SCOT. 


PART IX. SECT. 2. 

sp. To prove iestamentory capacity— 
Will made before testator found nisanr.] 
-—A suit will lie at Die iiislancc of an 
insane testator in Ills liftdimc, to 
perpetuate testimonv as to Ins testa- 
inentary capacity at Ua* time t)f hia 
will, made before lx* \Nas found insane. 

llANKEN r. I'EAIKT^] (1927). 27 S. It. 

N. S. W. 11 0 . 44 N. .S \V. SV. N. 123 -- 
AUS. 



Cases 6861—6961. English and Empire Digest Supplement. 


Part XI. — Colonial 

6851. Add, Annotation: — ^Mentd. Bepublica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

6859. Add, Annotation : — Mentd. Tallack v, Tallack 
& Broekema, [1927] P. 211. 

6864. Add, Annotation : — Apld. B. v. Moscovitch 
(1927), 44 T. L. B. 4. 

6865. Add, Annotation : — Apld. B. v, Moscovitch 
(1927), 44 T. L. B. 4. 

6866. Add, Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add, Annotation:- Refd. Bepublica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

6872. Add, Annotations : — Refd. Re Annesley, 
Davidson v, Annesley, [1926] Ch. 692 ; Buerger 
V, New York Life Assce. n927), 96 L. J. K. B. 
9.30. Mentd. Re Bos.s, Bi>ss v, Watcrfield 
(1929), 46 T. ].. n, 61. 

6874. Add, Annotation : — Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6876a. .] — Pltf. divorced her husband in 

Prance & made a verbal agreement with 
him pending the divorce proceedings that 
she would not aek for alimony if he would 
promise to assist her when he should be in a 
position to do so, unless in the meantime she 
had married a wealthy man or had ceased to 
live a chaste life: — Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point ; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law. — 
Dennistoun V. Dennistoun (1925), 69 
Sol. Jo. 476. 

6887. Add. Annotation : -lAenXd, Bepublica de 
Guatemala?’. Nunez, [1927] 1 K. B. 669. 

6890. Add, Amiotation : — ^Mentd. N. V, Kwik Iloo 
Tong Handel Maatschappij v, Finlay, [1927] 
A. (). 604. 


and Foreign Law. 

6894. Add, Annotation : — ^Mentd. Jebara v, Otto- 
man Bank, [1927] 2 K. B. 254. 

6896. Add. Annotations : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v, Finlay, [1927] A. C. 604 ; 
Berthiaume v, Dastous (1929), 45 T. L. B. 
607. 

6900. Add, Annotation : — Apld. B. v, Moscovitch 
(1927), 44 T. L. B. 4. 

6901. Add, Annotation : — Refd. B. v. Moscovitch 
(1927), 138 L. T. 183. 

6906. Add, Annotation : — Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. B. 468. 

6907. Add, Annotations : — Refd. Be Visser, Holland 
V. Drukker, [1928] Ch. 877. Mentd. Bepublica 
de Guatem^a v, Nunez, [1927] 1 K. B. 069. 

6916. Add, Annotation : — Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6917. Add, Annotation : — Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. B. 468. 

6917a. As to law of Russia.] — Perry 

V, Equitable Life Assce. Society op United 
States op America (1929], 45 T. L. B. 408; 

6918. Add, Annotations: — As to (1) Refd. B. v. 
Moscovitch (1927), 138 L. T. 183. As to (2) 
Consd. Buerger v. New York Life Assce. 
(1927), 90 L. J. K. B. 930. 

6923. Add. Annotations: — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v, Finlay, [1927] A. C. 604. 

6928. Add, Annotation: — Refd. Buerger v. New 
York Life Assce. (1927), 90 L. J. K. B. 930. 

6951. Add. Annotation : — Mentd. Macaulay v. 
Guaranty Trust Co, of New York (1927), 44 
T. L. B. 99. 


PART XI. SECT. 1. 

■q. Jurisdiction to order.] — Held: 
oven if it was within tho iiowor of the 
ot. to examiuo foreign written law no 
as to aHcertaiu what that law was, it 
was always competent, if tho ct. con- 
sidered it necessary, to order a proof 
of foreign law, whether written or 
unwritten.-^HmoiNSv. Ewino’s Trus- 
tees, [1925] S. C. 440.— SCOT. 

PART XI. SECT. 2. 

n i. — .] -The Supreme Ct. 


rules as to proof of foreign law. The 
foreign law applicable to a case must 
be taken from the statement of tho 
expert witness as to what the law is, 
& not from text-books or codes 
referred to by him. — O ’Callaghan 
V, O’Sullivan, [1925] 1 1. R. 90. 
— IR. 


PART XI. SECT. 8, SUB-SECT. 1. 

6989 xi. .] — Tilton v. MoXat 

(1874), 24 C. P. 94.— CAN. 


of Canada is bound to take iudiclal 
notice of the laws of all tho provinces 
of the Dominion. — Canadian Paoieiu 
Hy. Co. V, Parent (1917), 86 L. J. 
P. C. 123.— CAN. 


PART XI. SECT. 8. 

6869 vi. .] — The canon 

law of the Roman Catholic Church is 
foreign law, which must be proved as 
n fact & by the testimony of expert 
witnesses according to the well -settled 
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EXECUTORS AND ADMINISTRATORS. 


Part I. — The Office of Executor or Administrator. 


-.] — In the Goods of Evans (1923), 128 
L. T. 669. 

17b. Appointment written In margin.] — ^An 

appointment of exors., written vertically in 
the margin of a will, excluded from the 
probate, there being no signature at the 
bottom of the clause in the margin. — In the 
Goods of Tookby (1847), 5 Notes of Cases, 
386. 

54a. S. P. In the Goods of Coles (1871), L. R. 2 
P. & D. 362 ; 41 E. J. P. & M. 21 ; 25 
L. T. 862 ; 36 J. P. 120 ; 20 W. R. 214. 

Anrwtaiion : — Refd. Foundling Hospital v. Crane (1911), 10r> 
L. T. 187. 

63a. .] — In the Goods of Way, 

[1901] P. 345 ; 71 L. J. P. 13 ; 85 L. T. 643 ; 
17 T. L. R. 758. 

150. Add. Annotation : — Refd. Jenkins v. .Tenkins, 
[1928] 2 K. B. 501. 

151. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

152. Add. Annotations Apld. Re Comberbach, 
Saunderson v. Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, [1928] 2 K. B. 501. 

153. Add. Annotation : — Generally, Refd. Jenkins 
V. Jenkins, [1928] 2 K. B, 601. 

154 a. Appointment of one of several makers of 

promissory note.] — During the lifetime of 
testator the exor. named in his will & three 


other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof : 
—Held : the action was not maintainable, 
inasmuch as the effect of pltf.^s appointment 
as exor. was (1) at (iommon law that the debt 
was discdiarged by release at the date of the 
deatli of testator, (2) in equity that it was 
discharged by payment at tlie date of probate, 
so that in either case the debt had ceased to 
exist before the action was brought. — 
.Tenions 1 ’. Jenkins, [192S] 2 Jv. B. 501 ; 97 
\j. .T. K. B. 100 ; 139 L. T. 119; 41 T. L. R. 
483 ; 72 Sol. Jo. 319, D. C. 

165a. Appointment of wife of debtor .] — Re 

Price, Price r. Prick. (1879), 1 1 (^h. 1). 103 ; 
18 B. J. Ch. 478 ; 40 P. T. mH ; 27 W. R. 
098, C. A. 

155 b. ,] — Jenkins V. Jenkins, No. 151a, ante. 

209a. S. P. Anon. (1800), 12 Ves. 4 ; 33 E. R. 2. 

Annotation ; — Refd. Browell v. Roid (1842), 11 Jj. J. Ch. 272. 

258. Add. Annotation : — As to {!) Refd. .Tenkins v. 
Jenkins, [1028] 2 K. B. 501. 

296. Add. Annotation : — Refd. Rc City Equitable 
Fire Insce., [1925] Ch. 407. 

427* Add. Citations : — Moore, K. B. 146 ; sub 
nom. Russel v. Prat, 1 And. 177 ; on appeal 
(1589), 1 Leon. 193, Ex. Ch. 


PART I. SECT. 1. 

sa. Nature of office.] — Tho oflaoe of 
exor. Is on admiulatratlve appointment, 
not a benefit. 6c a widow who has been 
appointed oxtrix. under her husband's 
will is not bound to elect between 
aooepting the office & claiming her 
legal rights. — Smart v. Smart. [1926] 
S. C. 392.— SOOT. 

PART I. SECT. 2, SUB-SECT. 1. 

sb. Public Trustee.] — Testator, domi- 
ciled in the Irish Free State, appointed 
the Public Trustee to be his exor & 
trustee : — Uetd : neither tho Irish 
Public Trustee nor tho English Public 
Trustee could aooept the appointment. 
— In the Goods of Lbeson, [19281 1. R. 
168.— IR. 


PART I. SECT. 3, SUB-SECT. 2.— 
A. (B). 

47 1 . S. P. He Maurat Estate 
(Saak.), (19271 3 W. W. R. 18.— CAN. 

PART 1. SECT. 8, SUB-SECT. 2.— 
A. (b). 

so. Vni^eraal legatee — Trust to divide 
between legatee dt oiftcrA.]— A will 
re^ng, “1 bequeath all my estate 

to Mrs. S. to be divided 

Mrs. S. & her brothers & sister ” ; — 
Held: not to constitute Mrs. S. an 
extrix. according to the tenor of the 
Y^.—Re McMillan, [1925 J 3 W. W. R. 
584. — CAN. 


PART I. SECT. 4, SUB-SECT. 1.— A. 

td. Appointment of executors for Neto 
Zealand property <t executors for English 
moperiy — Probate granted to New Zea- 
land executors.] — ^where testator dies 
domdl^ In England, leavlzyg property 
in New Zealand^ In E^la^ & having 
by his .will appointed separate exors. 


to deal with his New Zealand & his 
English property, a ot. in Now Zealand 
may grant probate to the Now Zealand 
exors. In respect of the property wltbbi 
the iudsdlGtlon, reserving leave to the 
English exors. to apply in England for 
probate in respect of the romaindor of 
the property. For the purpose of 
facilitating the latter appln. tlie New 
Zealand ct. may permit the removal 
from its file ot the original will upon 
condition that an exact copy of such 
will, certified by tho Registrar, ho left 
upon the file of the local ct, — He 
WRIGHTON, [1929] N. Z. L. K. 96.— 
N.Z. 


PART I. SECT. 9. 

202 i. Jurisdiction to release — Surro- 
gate court.] — ^A surrogate ct. Judgre has 
no power to make an order releasing 
exors. “ from their exorship.” — Re 
Denton Estate (Sask.), [1926] 3 
W. W, R. 186.— CAN. 

o i. .] — Under the discretionary 

power given him by Trustee Act, 
R. S. S., 1920 (o. 75), B. 71, the judge 
appoint^ a judicial trustee in place of 
an extrix. — Small v. Packard, [1925] 
1 W. W. R. 897.— CAN. 


1 (p. 46) i. Executor — Desiring 

to be released — Co-executor necessary 
party.] — When some of several co- 
exors. apply to be released from the 
trust, the ct. will require the other co- 
exors. to be brought before the ct. 
before they will refer It to a master to 
report on suitableness of persons to bo 
substituted. — He Tobin's Estate 
(1858), 3 N. S. R. (2 Thom.) 338.— CAN. 


1 (p. 46) ii. Conduct of co- 

executor prejudicial to trust property. ] — 
On the appln. of an exor. held that an 
order shomd go for the removal of his 


co-exor. on the ground that tlio latt-er’s 
conduct had been such as to 
onUangor the trust property, although 
nothing in tli(^ uatnro of fraud or dis- 
honesty was imputed against him. — 
Re Somerset Estate, [1928] 2 

W. W. n. 697.— CAN. 

so. Contested motion — Costs of .] — 
Tho costs of a contested motion, for 
the removal of an administrator & 
tho appointmoiit of another In liis place, 
should not ho taxed as between solr. 
& client. — Re Gammon Estaitc, Payne 
1). Gammon, [1927] 2 D. L. R. 605; 
[1927] 1 W. W. R. 506 ; 38 B. C. ll. 
153.— CAN. 

sf. Order for made upon originating 
notice — JHrection to pass accounts — 
cP replace trust fund.] — An order under 
Trustee Act, R. S. O. 1927, c. 150, s. .36, 
for the removal of an exor., may now 
be made summarily upon originating 
notice. An order removing an exor. 
& trustee directed him to pass his 
aocoimts. It was not denied that he 
was liable for the loss or jeopardy of a 
considerable sum of money, lie made 
a claim for the statutory compenHation 
for his services which was not admittf'd : 
& he was required, pending tho taking 
of the accounts, to replace the trust 
fund for which ho was not able to show 
any security in hand— I'A'nEnaoN, 
[1928] 3 J). L. R. 197 ; 62 O. L. R. 
265.— CAN. 

PART I. SECT. 10, SUB-SECT. 1.— C. 

274 ia. S. P. Public 'I’rustee v. 
RKaiSTRAR-GENERAL OF liAND, [1927] 

N. Z. L. R. 839.— N.Z. 


PART I. SECT. 12. 

Bg. What amounts to renunciation — 
Ri^t reserved to infant to come in d- 
7 )rore.]- I’rohate was granted to adult 



Cases 718a— 924a. English and Empire Digest Supplement, 


Part II. — Probate and Letters of Administration. 


718a. — — .] (JlIAMBKHLAlN V. A(iAH 

(1813), 2 Vos. & 259 ; 35 E. R. 317. 

Annotations : — ^Refd. v. Penny (1849), 8 Do G. & Sin. 

625. Mentd. lie James, Kjc p. Mudlo (1812), 0 Jiir. 1093. 

734a. .] — In the Goods of Sergeant 

(1872), 2(5 L.T.C69; 30 J. P. 690 ; svb nom. 
In the Goods o/ Serjeant, 20 W. R. 872. 

774a. S, P, In the Goods of Barber (1886), 11 
P.11.78; 50L. T. 894; 35 W. R. 80. 

784. Add, Annotation : — Refd. Lai Ghand Marwari 
V. Mahant Ramrup Gir (1925), 42 T. L. R. 
159. 

858. Citation For “ 34 Ch. D. 177 ” read “ 24 
Ch. D. IIIP 

884. For “ Will proved In France.]” 

read “ —Will proved In Prance.]” 

885. For “ .]*’ read “ 

-•]” 

909. Add. Annotation : — Mentd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


911a. Who is — Holder of office appointed 

executor.] — Whore the holder of an office has 
been api^ointed exor., the person entitled to 
probate is the holder of that office, not at 
the time when the will was executed, but at 
the date of testator’s death * — In the Estate of 
Jones (1927), 43 T. L. R. 324. 

924a. .]— Ct. of Probate Act, 1857 (c. 77), 

s. 73, confers wide powers on the ct. Under 
it an exor., not willing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Misfeasance on the 
part of an exor. with regard to the estate of 
liis testator is a ground for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled & neglected to 
prove the will, had made an agreement with 
the universal legatee that the will should not 


oxors., r(»8crvirig to infant oxor. a 
light to ho admitted to cxocutorahip 
upon a1.talnlng majority : — Held : as 
the infant exor. had not declined to 
prove the will, & his right to prove was 
reserved to him by the letters probate, 
his minority did not prevent his taking. 
—lie Guackv (1928), 03 O. L. R. 218.-— 
CAN. 

PART I. SECT. 13, SUB-SECT. 2. 

n i. The oxor. named 

In a will represents the estate of 
deceased for all purposes, even before 
probate of the will Is taken out. The 
takmg out of probate establishes the 
will from the date of the death of 
testator, & thereby all intermediate 
acte of the oxor. in connection with the 
estate are validated. — M kohraj v, 
KuifliiNA Chandra nuATTAcnARji 
(1923). 1. L. R. 46 All. 28G.—IND. 


PART I. SECT. 13, SUB-SECT. 8.-B. 

471 i. General rule.] — Although an 
exor., who elects to act, may be sued 
before probate, th<^ ct.. has no juris- 
diction over a pemon as exor., who has 
obtained a grant of probate in a foreign 
country, iinless there wen* assets of 
testator within tho jurisdiction at the 
timci of his death, in respect of which 
tho ct. may reasonably assume that the 
exor. will clothe himself in duo course 
with tho necessary representative 
character by an application for probate 
or the rescaling oi tho foreign probat«5. 
— Nagel v. Hougtt (1927), 27 S. R. 
N. S. W. 418; 44 N. S. W. W. N. 121.— 
AUS. 

PART I. SECT. 14. SUB-SECT. 3.— A. 

b i. .]— Letl/ors of administration 

relate bock to t/ho death of the intestate 
HO as to enable the administrator to 
bring action in respect of matters done 
between the death & his appointment. 
— Dok d. McKinlay V. Elliott (1851), 
3 Nfld. L. R. 180.— NFLD. 

PART I. SECT. 14, SUB-SECT. 3.— 
B. (b). 

sg. lAability on agreement —Entered 
into before grant.] — IjARBY v. Baker 
(1902), 7 Terr. L. R. 145.— CAN. 

PARTil. SECT. 16, SUB-SECT. 2. 

g i. — .]~Held: the sale of tho 
reversion in a term of years, under a 
fi. fa. on a judgment against an oxor. 
de son tori, was a valid sale as against 
the rightful administrator. — Bain v. 
McIntyre (1867), 17 C. V. 500.— CAN. 


PART II. SECT. 6, SUB-SECT. 5. 

ri. Will proved in Sweden.] 

— When n will has boon probated, or 
rofogniseil as a valid will, in a jiiris- 
diclion other than n British country 
or a State of tho United States of 
America, probate may be granted liy a 
Surrogate Ct. in Saskatcliewan upon 
production of a copy of tho wdll &: of 
the decree of probate or other act of 
ivcoguition thert^of , & without requiring 
furt-her evidence of it/S validity. The 
extract in question heroin, from the 
records of a Distric-t; (^t. in Sweden, 
t he swTirn translation thereof, quoted in 
the judgment, held admissible in evi- 
dence on an appln. for letters of 
administration ivith the will anncxiMt 
of tho estate of a husband who with his 
\\ife had executed a joint will in 
Sweden, — lie Bergman, 1192SJ J 
W. W. R. 001.— CAN. 

r ii. Will proved in Scot- 

lamh] — He Cla/.y, [1928] 2 D. L. IC 
971 ; [1928] 1 W. W. B. 974.- CAN. 

PART II. SECT. 6, SUB-SECT. 11. 

si. Where su-f^icion arises only as to 
particular jwoviMons.]- In all eases in 
which a will is prepared under circum- 
stances which raise the suspicion of th(‘ 
ct. that it docs not express tho mind 
of testator, it is for those who pro- 
pound tho will to remove that suspicion, 
& It is only when that has boon done 
that the onus is tlirown on those w’ho 
oppose the will to prove fraud or undue 
infincni*e. Where tho provision arises 
only us to one particular provision 
which is severable, & that suspicion 
is not removed the ct. can ailmlt tlie 
rest of the document to probate. — 
Sarat Kittwari Debi v. Sakhi Chand 
(1928), I. L. R. 8 Pat. 382.— IND. 

PART II. SECT. 6, SUB-SECT. 1.— A. 

n i. .] — Probate may be 

granted to an extrix., even though 
at the date of tostator's death Sc of the 
application she was resident out of the 
jurisdiction of the ct. — He Wallen, 
[1926] N. Z. L. R. 729.— N.Z. 

PART II. SECT. 6, SUB-SECT. 1.— C. 

r 1. Allegation of undue in- 

fiuence.] — An allegation that the ap- 
pointment of a person as exor. under a 
will is invalid k of no offoot because 
suoh person caused or procured tlie 
will to be written, is InsufUoiont to 
sustain a claim to set aside the appoint- 
ment. — S mith «. Bird (1024), 45 

N. L. R. 381.— S. AP. 


ih. On whom binding — Third party — 
Estoppel.] — Where a buyer of goods 
under a conditional sale agreement 
induces a buyer of tho same goods from 
him under a similar agreement to 
deliver up the goods to tho exor. dc 
son tort of tho original seller in settle- 
ment of his, the first buyer’s claim, he 
will not be allowed, in an action against 
such second buyer, to deny the 
authority of the exor. de son tort to 
take over the good-^. — Larson v. 
Coates (Sask.), [1926] 4 D. L. R. 561 ; 
[1926] 3 W. W. R. 397.— CAN. 

sk. Administrator of estate — 

Onus on administrator.] -'Doit, had 
bought three horses & other animals 
under a conditional sale agreement. 
The present action was brought by 
the administrator of the seller for the 
balance due under tho agreement. 
Deft, pleaded that tho exor. de son tort 
of the seller had taken the horses in 
satisfaction of the indebtedness out of 
tho possession of a man to whom deft, 
had sold them. Tho authority of the- 
exor. de son tort to take the chattels 
& so bind tho administrator was 
established by a prior decision in an 
action by the deft, herein against tho 
buyer from him. There was no (5vi- 
dence herein as to what tiu? exor. 
dc son tort did with the chatUds : — 
Held : tlio burden of proving that the 
exor. de son tort had complied with the 
t^rms of the agreement & of Conditional 
Hales Act as to retention of tho chattels 
& notice of their sale was on pltf. 
herein, the administrator. — National 
Tuuht Co., Ltd. v. Laiwon, 11928J 
3 W. W. R. 723.— CAN. 


PART I. SECT. 15, SUB-SECT. 4.— 
B. (a). 

m i. .1 —In an action by a 

creditor of a deceased against an exor. 
de son tort it is proper to suo deft, us 
executor as well as personally, & if 
pltf. establishes his claim the judprmont 
should be that the amount thereof be 
paid out of tho assets of docoasod, if 
deft, have so much, &, if not, then out 
of deft.’s personal assets. — Burns P. 
& Co. V. (JZERNU, [1928] 4 D. L. R. 
854 ; [1928] 3 W. W. R. 294.~ CAN. 

PART II. SECT. 1, SUB-SECT. 1.— 

A. (a). 

697 i. Construction of documents — 
Only for purposes of admission to pro- 
bate .] — NANDKISHORE LAL V. J^ASUI’ATI 
Nath Sahu (1928), I. L. R. 7 Pat. 396. 

-IND. 
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be proved. In passing? Uiein over the ct. 
ordered that a grant of administration should ' 
be made to a third person to be agi^eed upon 
by the oxors. & the legatee, or in default to 
be appointed by the ct, — In the Estate of 
POTI’ICARY, [1927] 1\ 202 ; 9(5 L. J. P. 91 ; 
137 L. T. 256. 

931. Add. Citation : — sub nom. In the Goods of 
Hett, 6 Jur. 350. 

931ti. Failure to prove will.] — In the 

Estate of POTTICARY, No. 924a, ante. 

931b. .] — Where property was left to an 

exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
liis interest was adverse, that he liad delayed 
obtaining probate that he was unlit, 
although he resided in England & apparently 
was competent <V; not unwilling t-o act. — 
In the Goods of Ray (1926), 96 L. J. P. 37 ; 
136 L. T. 610.' 

AiDiotation .-—Reid. In the Estate of I’otiicary, [1927] P. 202. 

938a. .] — (1) No rule of the common law 

as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document, & when the due execution 
of a no longer existing testamentary paper is 
established, & its contents are shown t»o have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. 

(2) Declarations of testator made after 
execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 
U) execution ; but they are admissible to 
prove the contents of a paiicr otherwise 
shown to have been properly executed, & 
no longer in existence. — Barkwell v. Bark- 
well, [1 928] P. 91 ; 44 T. L. R. 207 ; 72 
Sol. Jo. 69 ; sub nom. In the EsiaU of Bark- 
well, Barkwell v. Barkwell, 97 1.. J. P. 
53 ; 1,38 L. T. 526. 

970. Add. Ayinoiaiion : - -Consd. /r? the Estate oj 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

991. Add. Annotation: — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

992. Add. Annotation : — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

993a. .] — Where there is a defect in the 

attestation clause, the evidence of one 
witness is required. But where an affidavit 
is necessary to account for alterations, & 
where two witnesses are required to make 
an affidavit, & these join in one affidavit, 
both shall depose to the execution (Sir H. 
JENNm Fust). — In the Goods of Batten 
(1849), 2 Rob. Eccl. 124 ; 7 Notes of Oases, 
288 ; 163 E. R. 1264. 

Annotation : — Mentd. In the Goods of Miuty (isr>()), 7 Notes 
of Cases, 374. 

1011a. .] — In the Goods of Brining 

(1870), 22 L. T. 6.30 ; 34 J. P. 694. 


1016. Add, Annotation : — Refd. Barkwell v. Bark- 
well, [1928] P. 01. 

1017. Add. Annotation: — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1018. Add. Annotation : — As to {1) Refd. Barkwell 
V. Barkwell, [1928] P. 91. 

1019. Add, Annotations: — As to (1) Refd. Bark- 
well V. Barkwell, [1928] P. 91. Generally ^ 
Refd. In the Estate of Jessop (1924), 132 L. T. 
31. 

1022a. .] — Barkwell v. Barkwell. 

No. 938a, ante. 

1031a. Will gnawed by rats.] — A will torn 

in pieces with rats, if a stranger by laying 
the pieces together could make the devise 
appear, good ; if gnawed before the death, 
against the will. — Etiieringham v. Etoer- 
INGHAM (1646), Aleyn. 2 ; 82 E. R. 883. 

1031b. Belief that will useless.]— /ut/ic G^ooefo 

of Legg (1848), 6 Notes of Cases, 528. 

Annotation: — Distd. Wharram v. Wharrani (1864), 3 Sw. 
& Tr. 301. 

1031c. Accidental destruction.] — The ct. 

will not admit the draft of a will, which has 
becju inadvertently destroyed, to probate 
on motion . — In the Goods of Body (1866), 

4 Sw. k, Tr. 9 ; 34 E. J. P. M. k A. 55 ; 164 
E. R. 1418. 

Annotation : -Apld. lie Sainsbury (1806). Hi T. L. 11. 428. 

1031d. Destruction by third party — After 

testator’s death.] —A. devises lands to several 
jKTSoTis, k after his death, one who was a 
friend to the heir at law, snatches the will 
out of the exor.’s hands k tears it in pieces. 
The pieces b(‘ing gathered up, k stitched 
tog(‘ther, a bill was brought to establish the 
wdl, k decreed tlie devisees to hold & enjoy, 
k the heir to convey to them. — Uaines v. 
Datnks (1702), 2 Vern. 441 ; 23 E. R. 883 ; 
sub nom. IIaynp: v. IIayne, Dick. 18. 

Annotations / --Consd. DavicB v. Evans (1851). 4 Do G. & Sm. 
440. Refd. Cowgill v. Kbodos (1863), 33 lioav. 310. 

1031e. ,] — A will destroyed after 

death of testator, who had consented to its 
destruction before his death. A copy 
admitted to probate. — In the Goods of Carter 
(1843), 2 Notes of Cases, 105. 

AnmiUdions : — TiSBid.. Wharram v. Wharram (1864), 3 Sw. 
& Tr. 301. Refd. In the Goodie of Legg (1848), 6 Notes 
of Cases, 528. 

1031 f. — Without testator’s knowledge.]— 

A will destroyed in the lifetime of testator, 
but without his knowledge ; substantiated 
k admitted to proof. — Trevelyan v. Tre- 
velyan (1810), 1 Phillim. 149 ; 161 E. B. 
944. 

Annotations: — Distd. Wharram v. Wharram (1864), 3 Sw. 
& Tr. 30J. Refd. Lister v. Smith (1863), 3 Sw. & Tr. 282. 

1042. Add. Annotation: — As to (1) Consd. In the 
Estate o/Birkby (1929), 73 Sol. Jo. 556. 

1044. Add. Annotations: — As to (1) Apld. hi the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. As to (2) Apld. In the Estate of 

I Musgrove, Davis v. Mayhew, [1927] P. 264. 


PART II. SECT. 6, SUB-SECT. 3.~G. 

1002 i. Testator deaf dumb .] — 

Ciroumstanoes in which probate of an 
alleged will of a deaf & dumb person 
was refused. — Re Ewen (Deceased), 
[1927] N. Z. L. R. 881.~N.Z. 


PART II. SECT. 6, SUB-SECT. 6.-~B. 

1085 i. Proof of contents — Need of 
stringent proof,] — Re Perry. [1926] 1 
D. L. R. 930 ; 56 O. L. R. 278.— CAN. 


PART II. SECT. 6, SUB-SECT. 8. — A. 

sn. Nature of proof required.] — The 


proof necessary to establish a will is 
not an absolute or conclusive one, but 
such proof as would satisfy a prudent 
man. — Surendra Nath Chatterji 
V. Jahnavi Charan Mukhbrji (1928), 
I. L. 11. 66 Calc. 390.— IND. 


mentary capacity of testator at the 
time of the execution of a will lies upon 
Its propounder who has to explain away 
the suspicious circumstances appearing 
in the case. — Surendra Nath Chat- 
terji 17. Jahnavi Charan Mukherji 
(1928), I. L. R. 56 Calc. 390.— CAN. 


PART II.* SECT. 6, SUB-SECT. 8.— B. 

1053 1. Wherever ground for 

sustridem.] — Howie v. Chatterton, 
[19261 N. Z. L. R. 595.— N.Z. 

1053 ii. .] — The bm*don of 

proof us to the execution & the testa- 


PART II. SECT. 6, SUB-SECT. 9.— A. 

80. Non-complmnce with Wills Act, 
R. S., 1923 (c. 146), 8. 15.] — Application 
refused. — Re Cox, [1927] 1 D. L. R. 
441 ; 69 N. S. II. 103.— CAN. 



Cases 1120—1486. 
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1120. Add. Annotation : — ^Mentd. Be Boss, Boss v. 
Waterfield (1920), 46 T. L. B. 61. 

1164. Add. Annotation: — Consd. In the Estate o] 
Plant, Wild v. Plant, [1926] P. 139. 

1191. Add. Annotation Generally , Reid. Bobins 
V. National Trust Co., [1027] A. 0. 616. 

1247a. .] — Lamkin v. Babb (1752), 1 

Lee, 1 ; 161 E. B. 1. 

1271. Add. Annotation : — ^Refd. Bobins v. National 
Trust Co., [1927] A. C. 616. 

1294. Add. Annotations: — ^Reld. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264 ; 
Bobins v. National Trust Co., [1927] A. C. 
615. 

1301a. .] — Testatrix having directed the 

person whom she made her residuary legatee 
to prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed that three 
additional bequests should be inserted in the 
will, which the residuary legatee promised 
but neglected to do. The will was after- 
wards read over to testatrix by the residuary 
legatee, & having declared herself satisfied, 
she executed it : — Held : although the 
lesiduary legatee was aware at the time of 
the execution of the will by testatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate. — Mitchexl 
V. Gaud (1863), 3 Sw. & Tr. 75 ; 32 L. J. 
P. M. & A. 129 ; 8 L. T. 438 ; 27 J. P. 487 ; 
9 Jur. N. S. 673 ; 11 W. B. 773 ; 164 E. B. 
1280. 

Annotation : — Refd. Guardhouso v. Blackburn (1866), 35 
L. J. (P. & M.) 116. 

1304. Add. Annotations : — Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
Refd. Robins v. National Tmst Co., [1927] 
A. C. 615. 

1310. Add. Annotation : — Reid. lie Beiliss, Poison 
V. Pairatt (1929), 141 L. T. 245. 

1317. Add. Annotation: — As to (3) Refd. In the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. 

1318. Add. Annotation : — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1367. Add. Annotation: — Distd. In the Estate of 
Caie, In the Estate of Davis (1927), 71 Sol. 
Jo. 898. 

1369a. .] — The ct. directed that 

certain non-testamentary words of an offen- 
sive nature should be omitted from the probate 
of a will, but declined to ordei* their expimge- 
ment from the will itself. — Re Maxwell 
(1929), 140 L. T. 471 ; 45 T. L. B. 215; svb 
nom. In the Estate of Maxwell, 73 Sol. Jo. 169. 


1371a. .]— In the Estate of Caie (1927), 

43 T. L. B. 697 ; svib nom. In the Estate of 
Caie, In the Estate of Davis, 71 Sol. Jo. 898. 

1875a* Betflement — Identical bequests.] — Where 

a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
require the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequests. — In the Goods of Garbbt (1869), 
33 J. P. 792 ; 21 L. T. 366. 

1383* Add. Annotaiion : — Consd. In the Estate of 
Todd, [1926] P. 173. 

1388a. •] — In the Estate of Todd, No. 

1398a, jiost. 

1398a. Wills not Independent.] — If testa- 

menta^ papers are independent, one deali^ 
exclusively with property within the juris- 
diction & the other with property outside it, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American ; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be “ probated ** in America : — 
Held: (1) the two wills & a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Be^stry as evidence of the 
testamentary act of making the American 
will should be an examined & sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
■ — In the Estate of Todd, [1926] P. 173 ; 96 
L. J. P. 106 ; 136 L. T. 381 ; 42 T. L. B. 
545 ; 70 Sol. Jo. 671. 

1410a. .] — In the Estate of Todd, No. 1398a, 

ante. 

1431a. Where minority interest.] — Be Herbert, 
No. 1883a, post. 

1431b. .] — Under Jud. (Consolidation) Act, 

1925 (c. 49), ss. 160 (1) & 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest. — Be White, 
[1928] P. 75 ; 96 L. J. P. 167 ; 138 L. T. 68 ; 
43 T. L. B. 729 ; 71 Sol. Jo. 603, C. A. 

1474. Add. Annotation: — Refd. Be Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Ch. 441. 

1485. Add. Annotaiion: — ^Refd. Ormond Invest- 
ment Co. V. Betts, [1928] A. C. 143. 


PART II. SECT. 8. 

1238 i. Double grants — Discouraged.] 
— When a will api>olnts one exor. for 
sreneral purposes & another one for 
limited purposes, only one srrant should 
be loade. & the respective powers of 
the two exors. should be distinguished 
therein. The ot. should discourage 
double grants, & upon the application 
for probate made by either exor.. the 
other one should be cited . — Re Maukat 
Estate (Sask.), [1927 J 3 W. W. R. 18. 
—CAN. 

PART II. SECT. 9, SUB-SECT. 5.— A. 

1244 1. Exercise of influence viuai be 
proved .] — MuKliAY v. Haylow, [19271 
3 D. L. It. 1036 ; 60 U. L. R. 629.— 

CAN. 


PART II, SECT. 10, SUB-SECT. 4.— B. 

1869 i. Objectionable matter — Uncon- 
nected with testamentary dispositions — 
Scandataus or defamatory matter .] — 
The Supreme Ct. has iuiisdictlon. to 
be exerolsed with neat care, to order 
that words in a will, which are scanda- 
lous or defamatory & in no way 
germane to the dispositionB of the wiU, 
he omitted from the probate. 

Testator stated; “I make no pro- 
vision for my wife on aooount of 
her intemperate habits & other mls- 
oonduot." The ct. refused to order 
ihoso words ho omitted from the pro- 
bate. — Re O'Reilly's Will, [1927] 
V. L. H. 533 ; [19271 Argus L. R. 396. 
— AUS. 


PART II. SECT. 11, SUB-SECT. 4.— B . 

sp. To attorney of executors.] — 
Re Btjllen (Dbobabbi>) (1926), 37 
B. C. R. 240.— CAN. 


PART II. SECT. 11, SUB-SEOT. 4.— 0. 

1447 U. .] — ^In the absence 

of special olronmstanoes, a sole 
administrator should be appointed to 
the estate of deceased, rather than 
joint administrators, even when the 
olaimants are equal in degree of 
kindred to deceased. — S tonby v. 
8TONBY (1923), I. L. R. 2 Pat. 608.— 
IND. 
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1502. Add* Annotation : — Mentd. Salvesen (or von 
Lorang) v* Austrian Property Administrator, 
[1927] A. 0. 641. 

1508. Add. Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1509. Add. Annotation Refd. A.-G. .for Alberta 
V. Cook, [1926] A. C. 444. 

1510. For Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 
(c. 89) — Whether citation of husband neces- 
sary ** read “ Separation order under 

Summary Jurisdiction (Married Women) Act, 
1895 (c. 39) — ^Whether citation of husband 
necessary.” 

1566. Add* Annotaiion : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1653. Add. Annotation : — As to (2) Consd. Ee 
Mason (1928), 97 L. J. Ch. 321. 

1656. Add. Annotation ; — Refd. A.-G. for Ontario 

* V. McLean Gold Mines, [1927] A. C. 185. 

1772a. Remainderman — Settlement determined on 
death of life tenant.] — Where a woman died 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in tlie personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
— In the Estate of Bordass, [1929] P. 107 ; 
98 L. J. P. 65 ; 140 L. T. 120 ; 45 T. L. II. 
52 ; 72 Sol. Jo. 826. 

Afuiotation : — Distd. In the IJsteite of Taylor, [1920] P. 2C0. 

1772b. .] — In the Estate o/ B irch, [1929] 

P. 164 ; 98 L. J. P. 66 ; 141 L. T. 32 ; 73 
Sol. Jo. 221. 

Anivotation: — ^Distd. In the Estate o/ Taylor, [1929] P. 260. 

1774. Add. Annotaiion: — Refd. Ee Wiite, [1928] 
P. 76. 

1785. Add. Annotaiioyi : — Refd. In the Estate of 
Potticary, [1927] P. 202. 

1883a. During minority.] — Jud. (Consolida- 

tion) Act, 1925 (c. 49), s. 160 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested ; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the case of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect, it is competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), s. 73.— Herbert, [1926] P. 109 ; 


aieb nom. In the Goods of Herbert, 96 
L. J. P. 53 ; 136 L. T. 123 ; 42 T. L. R. 469. 

Avmilntions lie White (1927), 43 T. L. R. 729. 
Dbtd. lie White, [1928] P. 75. 

2056a. .] — Testator made his will leaving all 

his money to A. There was no appointment of 
an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application : — Held : 
in the circumstances the application failed, 
the persons entitled in intestacy taking the 
grant in priority to a legatee or devisee under 
Non-contentious Rules, r. 119, operating 
since Jan. 1, 1926, in the case of an estate not 
wholly disposed of. — In the Goods of Gates, 
[1928] P. 128 ; 97 L. J. P. 76 ; 138 L. T. 
714 ; 44 T. L. R. 353 ; 72 Sol. Jo. 172 ; 
varied, [1928] P. 178, C. A. 

Aniu)latian - Mentd. Jie Uatfs, Gates r. Cabell, [1929] 2 
(.’h. 420. 

2436. Add. Annotation : — Refd. lie Acliillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 

2440. Add. Annoiution : — Refd. He, Acliillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 

2441a. — ^ — .] — Where administration is taken out 
in tills country by the attorney of a foreign 
principal in n^spect of English assets belonging 
to a foreign testator, & the foreign principal 
is not by the law of the clomieil an exor., 
but by virtue of his interest und( 0 ‘ th(^ foreign 
will is charged by the law of the domicil witli 
the duties which under English Jaw are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities tSc all foreign liabilities of which 
he has noticts to liand over the surplus in his 
hands to the foreign principal, wJiose receipt 
will bo a good sufficient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for Uk; payment of foreign debts. 
— lie Aciiillopouj.os, Johnson v. Mav- 
ROMlCHALT, [1928] Ch. 433 ; 97 L. J. Ch. 246 ; 
139 L. T. 62. 

2585a. Trust estate vested in tenant ior life — 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. & devised to her for life all his 
real estate with remainder to B. in fee simple 
absolutely, & A. died in Feb. 1920, intestate 
& a widow, leaving no statutory next of kin 
&- no trustees for the purposes of the above 
Act were ever appointed : — Held : B. was 
entitled under Jud. (Consolidation) Act, 
1925 (c. 49), s. 155 (1), to a grant of limited 
administration in resi)ect of such real estate. 
— iSe Dalley (1926), 136 L. T. 223 ; 70 Sol. 
Jo. 839. 


PART II, SECT. 11, SUB-SECT. 4.— 
H. 

■t. Preferred to official admmistrator-— 
Though resident oiU of jurisdiction — 
Agent managing estate.] — Ee Lelaiue 
(1903). 9 B. C. R. 429.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.— 
K. (a). 

•V. Creditor with judfnncnt against 
debtor — Eight to file bill against real 
rfpreaentahve— Before suing out exeat’ 
tion .] — Duffy v. Gkauam (1869), 15 
Or. 647.— CAN. 


PART II. SECT. 11, SUB-SECT. 4.— M. 

«m. Ex-convict .] — A person who has 
been oonvioted of felony, & has served 
his Bontenoe, is in the same position 
as if pardoned, &; can bo appointed 
administrator . — In the Goods of Cole- 
man, [1926] I. R. 327.— IR. 

PART II. SECT. 11, SUB-SECT. 5.— 
D. (0). 

1834 i. Conuiction for killing in- 
testator .] — A husband, wiio has Iwou 
cionvicted of kiliim; his wife, who died 
intestate, has no ^aim to her estate, 
& uoithor he nor bis attorney is entitled 


to administer it. — Ee Noble 
[1927] 1 W. W. 11. 938.— CAN. 


PART H. SECT. 12. SUB-SECT. 1.— 

B. (h). 

2155 i. Where estate insolvent — 
Assets assigned before death to executrix 
— Executrix neither ‘proving nor re- 
VAiuncing. ] — Held : letters of a<l ministra- 
tion witli a c'opy of the will annexed 
should be granted to a duly api)ointod 
syadiOof the creditor, wiio might be one 
of its offlcpis. — Ee Randall, [19271 
V. L. R. 5;;5 ; 49 A. L. T. 89 ; [1927] 
Argus h. li. 395.— AUS. 



Cases 2685b— 31278. E^iglish and Emfibn Digest Supplement, 


2585b. Property subject to life tenancy— Settled 
Land Act, 1925 (c. 18), s. 20 (1) — Law of 
Property Act, 1925 (c. 20), Sched. I., Part II., 
para. 6 (c).] — In the Estate of James (1926), 
102 L. T. Jo. 498. 

2585c. Settled land.] — Grants of probate to special 
exors. are not to be confined to tliose persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 80 (1), & the effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (g. 28), 
ss. 1, 18 & 22. — In the Estate of Gibbings, 
[1928] P. 28 ; 97 L. J. P. 4 ; 138 L. T. 272 ; 
44 T. L. R. 230 ; 71 Sol. Jo. 911. 

2603a. .] — A will duly executed was on 

the death of testator in the custody of the 
sohi exor., tSo universal legatee named in it. 
it was never i)roved, there not being at that 
tim(i any property which could pass under 
it, Ac was subse(j[uently lost or mislaid. ‘No 
tlraft or copy of it was forthcoming. The ct. 
granted administration of the effects of 
deceased, limited until the will, or an 
authentic copy of it, shall be brought into the 
probate registry. — In the Goods of Johnson 
(1865), 11 Jur. N, S. 184. 

2744a. Threatened breach — Surety entitled to apply 
to court — For relief by way of Indemnity 
against liability under bond.] — lie Anderson- 
Berby, Harris v. Griffith, [1928] Ch. 290; 
97 L. J. Ch. Ill ; 138 L. T. 354, C. A. 

2777a. .] — Thompson v. Ji/dge (1854), 

2 Drew. 414 ; 61 E. R. 780 ; suh nom. 

Tomson V. Judge, 2 Eq. Ref). 1141 ; 23 
L. J. Oh. 929 ; 23 li. T. U. S. 217 ; 2 W. R. 
574. 

2833. Add, Annotation : — Mentd. lie Ross, Ross v, 
Waterfield (1929), 40 T. L. R. OJ. 

2838. Add, Annotation : — Mentd. In the Goods of 
Gates, [1928] P. 128. 

2877. A dd. Annotations : — Refd. Ormond Invest- 
ment Co. V, Betts, [1927] 2 K. B. 326. Mentd. 


Ormond Investment Co. v, Betts, [1928] A. C. 
143. 

2911. Add. Annotations : — Refd. Hoystead v. Taxa- 
tion Comr., [1920] A. C. 155 ; Jaeger Co., Ltd. 
V. Jaeger (1929), 46 R. P. C. 336. 

2979a. Twenty years after death of testator.] — 

Administration revoked. — In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264 ; 
96 L. J. P. 140 ; 137 L. T. 012 ; 43 T. L. R. 
648 ; 71 Sol. Jo. 542, C. A. 

3011. Add. Annotation : — ^Refd. Re Ross, Boss v. 
Waterfield (1929), 46 T. L. R. 61. 

3074. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 37l. 

3111. Add. Annotation Apld. Re llowdcn & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a. Sale of English real estate.] — 

Scottish exors. with a confirmation resealod 
imder Jud. (Consolidation) Act, 1925 (c. 49), 
8. 168, can make a good title to English real' 
estate without the necessity of any separate 
gi*ant in respect thereof. — Re Howden Ac 
Hyslop’s Contract, [1928] Ch. 479 ; 97 
L. J. Ch. 313 ; 139 L. T. 309 ; 72 Sol. Jo. 
400. 

3125. Add. Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3126. Add. Annotation Apld. In the Estate of 
Plant, Wild V. Plant, [1926] P. 139. 

3127. Add. Annotations : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. Refd. 
Thomas v. Jones, [1928] P. 162. 

3127a. .] — The proviso to R. S. C., Ord. 65, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted oi* carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 


PART II. SECT. 13, SUB-SECT. 7. - 
B. (b). 

sw. UUiM of sureties— Anticipat’d 
traste hu administrator — Injunctio'ii A' 
rvreircr.] -Jn the Estate of Huntkk 

45 N. 8. W. VV. N. 170.— AUS. 

PART II. SECT. 16, SUB-SECT. 2.— A. 

sx. Foreign will — Incorrect translation 
annexed, j — Where letteru ef adiiiiiiiHtra- 
tion, curn testanicnto annexo, have been 
nrrauted with uji incorrect translation 
of a foreijjm will annexed thereto, the 
ct. will, npon (evidence to its satis- 
faction, order tlie substitution of a 
correct translation in lion of the incor- 
rect oue.— Jic Kleinsang (No. 2) 
(1928), 28 S. H. N. H. W. 559 ; 45 

N. 8. W. W. N. 150.— AUS. 

PART II. SECT. 16, SUB-SECT. 2.— 
B. (c). 

n 1. .] — Probate Is conclusive 

roof of the duo execution of the will 
y testator. — C handrbshwab IhiASAD 
Nabain Singh v. Bisheshwar Pratap 
Nabain Singh (1920). I. L. li. 5 Pat. 
777.— IND. 

PART II. SECT. 16, SUB-SECT. 2.— 
B. (e). 

p. Pevsd. on other grounds. 37 

O. L. li. 498. 

PART II. SECT. 16, SUB-SECT. 4.— C. 

8t. As to title to land.] — Held : pro- 
bate was not sufficient. — Sutherland 
V. Young (1884), 1 Mon. L. R. 38. — 

CAN. 


PART II. SECT. 16, SUB-SECT. 2.— C. 

sb. to person entitled — Advocate 
consenting wiihout instructions. ] — Where 
an advocate for one of the parties under 
a misapprehension consented to the 
other party being granted the letters : 
— Held : if such consent was given )>y 
the advocate without instructions, the 
client might withdraw the coubont at 
any time prior to the actual issue of 
letlerH. — Kyone Hok Tsee v. Kyon 
Soon Sun (1925), I. L. R. 3 lian. 261. 
—IND. 

PART II. SECT. 16, SUB-SECT. 2. -J. 

sd. Validity of will not proved .] — 
Odynak V. Feschuk (Alta.), [1927] 
3 U. L. 11. 842; 11927] 3 W. W. R. 
61; n uAd. [19281 1 D.L. Ji.423; [1928] 
1 W. W. R. 113 ; 23 Alta. L. H. 263. 
—CAN. 

PART II. SECT. 16, SUB-SECT. 8.— H. 

3065 iii. .]— On an applica- 

tion to revoke a grant of probate on 
the grounds that persons who ought to 
have been cited were not cited, & 
that the will was a forgery, if the flret 
ground Is established the onus is upon 
the opposite party to prove that the 
will is genuine. — Ramauandi Kuer v. 
Kalawati Kukr (1927), 65 L. R. Ind. 
App. 18.— IND, 

PART II. SECT. 18, SUB-SECT. 3. 

Bf. Grounds for granting or refusing 
application for residing.] — The ct. has 
the right, on an applioation under 
Alberta Rules, r. 945 (24), for resealing, 
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to Inquire os to the original appoint- 
ment of the administrator. Sc should 
refuse the application, whore the exors. 
have the light & duty to apply in 
Alberta for probate. — Re Blagrurn 
Estate, [1927] 1 W. W. R. 716 ; ajfd.f 
[1927] 2 W. W. R. 206.— CAN. 

PART II. SECT. 19. 

c i. .] — An extrix., to whom 

probate of a will had been granted 
in England, appointed appet. as 
attorney under power in Victoria to 
procure the resealing of the probate 
in Victoria ; — Held : appet. was 
authorised to produce the probate & 
obtain the sealing thereof under 
Administration & Probate Act, 1915, s. 
61, that being the proper procedure for 
him to adopt in order to procure him- 
self to bo constituted the legal ropre- 
sontativo of testator in Victoria . — Re 
Fairer’s Will, [1927] V. L. R. 580, 
[1927] Argus L. R. 462.— AUS. 

Bg. Duty of registrar — Supreme Couit 
of New Zealand,] — Where letters of 
administration have been duly granted 
In England Sc are produced to the 
registrar of the Supreme Ct. of New 
Zealand, Sc a copy thereof left with 
him, the registrar is bound under 
Administration Act, 1908, s. 43, to 
resoal letters of administration, Sc 
tliero is no need of an application to 
the ct„ for the ct. has no discretion in 
the matter. In the absonoe of fraud in 
the will or by the administrator the 
OL. nas no power to set aside such 
roseoling. — Re Willoox, [1925] N. Z. 
L. R. 526.— N.Z. 
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pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The i)osition of such exors. 
differs from that of persons named as exors. 
in a testamentary paper wliicli they un- 
successfully pro])ound. Having established 
the validity of the will, & made good their 
jiosition as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between si>lr. it edient, can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct.. notwithstanding 
Jud. Act, 1873 (c. (5(5), s. 49, repealed & re- 
enacted by ,Tud. (Consol id a.tion) Act, 1925 
(c. 49), s. 31 (1) (h), an appeal lies without 
leave from an order c.ondernning them in 
costs or depriving them of costs out of the 
estate. — In the Estate of Plant, Wild v. 
Plant, [192GJ P. 139 ; sitb nom, lie Plant, 
Wild v. Plant, 95 L. .T. P. 87 ; J35 Ij. T. 

238 ; 42 T. L. R. 443; 70 Sol. do. G05, C. A. 

Annotation : — Reid. 'J’lioirias v. Jonon, 119281 1*. 1G2. 

3127b. .] — Th(‘ principle of the d(‘cision in 

In the Estate of Plants tld v. Plants No. 
3127a, an/c, that (‘xors. who have established 
the validity of tlaur will ar(‘ (‘ntitl(‘d to their 
whole cost.s of tiie litigation, although they 
fail in cstablLshmg a codicil, docs not- (^xt-end 
in all cas(^s t-o costs incurred by them by 
reason of their insisting uiion j>roba.te not 
only of claus(*s in a. will (‘xpressing the 
testamentary mind of their testator, hut' also 
of a clause which is found n(»t t-o b(‘ liis 
t'(‘st.ani<‘ntary act. If a. rc'siduary gift is 
excluded from ])robate on tlie ground of want 
of capacity the (question still arises wlndher 
the costs so incurred by the exors. are due 
to their “ violation or culpabh^ iH‘gl(‘ct of 
duty.” If th(‘ ct-. tiiids on this i.ssuc* that an 
exor. is a Avrongdoer, Ids piuaid Jcuyie right to 
receive out of tiu* c‘st-at(‘ costs not- otherwise 
provid(*d for is dis])laced.- Thomas v . Jones, 
ri928] P. 1G2 ; 139 Ji. T. 2 I 1 ; 41 T. L. K. 


4G7 ; 72 Sol. Jo. 255 ; syh nom. In the Estate 
of Jones, Thomas v. Jones, 97 L. J. P. 81* 

3163. Add. Annotation : — Apld. In the Estate of 
Plant, Wild r. Plant, [192GJ P. 139. 

3164. Add. Annotation In the Estate oj 

Plant, Wild V. Plant, [192G! V. 139. 

3171a. - - - - .] —'jdierc is no authority for 

allowing costs out of the estati' in a probate 
action to an unsuccessful jiaii-y Avlio merely 
seeks t-o provc‘, in the case of a Avill executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that party would take a large part of 
testator’s t‘st-at-e in o]>posit-ion to his wishes. 
The costs should follow the evemt in such a 
ease. — Fleminh v . Hornjman (1928), 138 
J.. T. G()9 ; 44 T. U. 11. 315. 

3175. Add. A'tniotation : — ApJd. In the Estate of 
Plant, Wild r. Plant. 11 929] P. 139. 

3181. Add. Annotation: — Refd. In the Estate of 
Southerden, Adams v. Southerden, [1925] 
P. 177. 

3303. Add. Annotation : — Refd. In the Estate of 
Plant, Wild v. Plant, 1192(>] 1*. 139. 

3312. Add. An7wtation : — Consd. In the Estate of 
Plant, Wild r. Plant, [J92G] P. 139. 

3315. Add. Annotation: — Distd. In the Estate oJ 
Plant, Wild Phint, 1192G1 P. IM). 

3384. Add. Ayinotation : — Mentd. MacsGeld v. 
liobinscm, 11928] 2 K. ih 353. 

3478a. For purpose of lawsuit out of the 

jurisdiction.] — There is no powc*r m the 
ITohate 01-. to allow a A\'ill a.dmi(t(*d to 
probate in England to g(» out- of the juris- 
diction, (‘vcm ni the custcKly of an ofUcial, 
for th(‘ jiurposes of a lawsuit, in a Pritish 
Pornimon or elseA\hc‘re abroad . — Pc (tREEU 
(1929), 45 T. J.. U. 3(52 ; 73 Sol. Jo. 319. 

AtuKtiolion - F6lld. Tn the KsUtir of (UUnoo (1020), 73 Sol. 
,lo. 5(50. 

3478b. .] — In the Estate of Guinee 

(1929), 73 Sol. Jo. 5G9. 

3487. Add. Annotation Refd. Oa.]e‘on v. Oapnm, 
11927] P. 243. 


3509. Add. Annotation :■ 

[1926] 2 K. B. 30. 

3517a. Right of selection under will.] — Tc\stator 
bec|ueathed to his wife sucli articles as she 
should wdtliin two months select from the , 
artiedes in etal-a-in rooms in a. house. FHe 1 
days after his death liis AAife died witliout- j 
having tnadt^ any scdection : — Held : the right 
of sc'lect ion did not pass to the wife’s exors.— 
Re Madge, Pbidie v . Bellamy (1928), 41 


I5ELLAMY, 72 Sol. Jo. 281. 

3518a. Loan posted to but not received by deceased.] 

— On the receipt of a signed })romissory note 
a, money-lender forward (*d an agreed sum to 
the boiTowt*!* througJi th(^ post. l)oiTo\v(‘r, 

the secretary t-o a co., died b<*tween th<‘ tiin(‘.s 
of the posting <fc d(divery of tli(‘ 1(4 tta*. The 
joint act-ing sen-etary of the co. liaving not ic(* 
of t-he s(icr(^tary’s d(*ath, oj)(*ne(l tht‘ money- 


Part Mi. — Interest of Representative in Deceased’s Property. 


-Refd. Toates v. Toat-os, 


T. Tj. K. 372 ; sub nom. Re Madge, Pudke v. 


PART 11. SECT. 20, SUB-SECT. 3.— 
A. (b) 

3187 iv. -.] — TeBtttlor 87 yearn 

old, executed a will, &, probate wuh 
opposed on the grounds of want of 
wstamentary capacity & undue in- 
nuoncje. The ct. pronounced in 
favour of the will, but only after much 
consideration. Much of the evidence 
was not available to the caveators, & 
F considered they were amply 

lUBUfied in opposmg the will : — Held : 

should be relieved of the 
1 ublio Trustee’s costs, but should not 


be irranted costs out of the estate.--- 
lie Paterson (Deceased), [1924] N. 

Z. L, 11, 441.— N.Z. 


PART II. SECT. 20, SUB-SECT. 4.— B. 

sj, Tajralton.] — Pe Moren, [19271 1 
T). L. II. (548 ; 50 N. S. Tt. 58.— CAN. 

PART II. SECT. 21. SUB-SECT. 10. 

sk. Jurisdiction of court — 7’o alter 
premous order .] — In addition to its 
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powers under Suceession Act, h. 231, 
& Probate & Adinmihlratioii Art, 
B. 60, the ct. has power m review to 
alter its previous order in contested 
proceedings for the grant of probale 
or letters of admiinstration. — Kyone 
Hoe Tsee v. Kyon Soon Sun (1925;, 
I. Ij. li 3 Kan. 2(51. — IND. 

si. Thdif to sell — tl’ pay beneficiary 
share of proceeds.] — Jic Montgomery, 
Lumbers v. AIontgomeuv (1912), 22 
W. h. K. (534 ; 22 Man. L. R. 735. - 

CAN. 
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lendor^B letter & retained possession of the 
enclosed money until such time as he could 
band it over to the personal representatives 
of the borrower. In an action by the , 
money-lender to recover the sum lent from I 
the joint acting secretary : — jffeld : deft, 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives. — ^MicnAELfiON t\ Crisp 

(1927), 71 Sol. Jo. 982. 

3543. Add. Annotation -As to (2) Refd. Rc 
Mathieson, [1927] 1 Ch. 283. 


3687a. -j — ^Appleton v. Doily (1609), Yelv. 

135 ; 80 E. B. 91. 

Annotations SliuttloworHi v. Garnett (1688). 

Cartii. 90 ; Hudson v. Jones (1706), 1 Salk. 90. 

3691. Add. Annotation : — Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 


3692. Add. Annotations: — .4s to (1) Refd. Roe v. 
Russell, [1928] 2 K. B. 117; Rovibond (J.) 
& Hons V. Vincent, [ 1929] 1 K. B. 687. 

3699. Add. Annotation : — Refd. Rc Bower Wil- 
liams, Exp. Trustee, [1927] 1 Ch. 441. 


3702. Add. Annotation : — FoUd. Re Bower 

Williams, Ex p. Trustcie, [1927] 1 Ch. 441. 


3553. Add. Annotation : — Consd. Riley v. Brf)wn 
(1929), 98 L. J. K. B. 739. 

3572a. .] — Noble v. Cass (1828), 2 

Sim. 343 ; 57 E. R. 817. 

Annotations: — Refd. Kiohardis v. A.-O. of Jamaica (1848), 
C Moo. P. C. C. 381 ; lie Francis, Barrett v. Fisher (1905), 
74 L. J. CJh. 198; lie Lacon’a Settlmt., Lacon v. Lacoii. 
11911] 2 Ch. 17. 

3575, Add. Annotation : — Mentd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

3605. Add. Annotation : — Refd. Rilej^ v. Brown 
(1929), 98 L. J. K. B. 739. 

3611. Add. Annotation : — Mentd. Savil v. Roberts 
(1698), 1 Salk. 13. 

3611a. — .]— Anon. (1457), Y. B. 36 

Hen. 6, fo. 7, pi. 4 ; 7 Jur. 494, n. 

Annotaiions : — Apld. Tbarpo v. Stallwood (1843), 5 Man. & 
G. 760. Refd. VVangford v, Wangford (1704), 11 Mod. 
Kcp. 38. Mentd. Bedlngheld’s Case (1586), 9 Co. Rep. 
15b ; Leyfleld’s Case (1611), 10 Co. Rep. 88a. 

3611b. .] — East v. Newman (1601), 

Couldsb. 152 ; 75 E. R. 1059 ; tiuh notYi, 
Eason v. Newman, Cro. Eliz. 495. 


3732a. .1 — Batho v. Fulton (1824), 2 L. J. 

O. S. Ch. 196. 

3766a. .] — Curling v. Austin (1862), 2 

Drew. At Sm. 129 ; 10 W. R. 682 ; 62 E. R. 
570. 

Annotaiions: — Refd. Lawrio v. Lees (1881), 7 App. Gas. 19. 

Mentd. ITpporton v. Nickolsou (1871), 6 Ch. App. 436 ; 

McGrory v. Aldordalo Esate Co., [1918] A. C. 50.3. 

3786. Add. Annotation : — ^Mentd. Rr Sandwell 
Park Colliery CU). Field v. The Co., [1929] 
I Ch. 277. 

3818a. .] — The effect of Land Transfer Act, 

1897 (c. 65), ss. 1 & 2, is to impose an “ express 
trust ” within Jud. Act, 1873 (c. 66), s. 25 (2), 
on the personal i*epresentativos of deceased 
in respect of real estate, <te so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
running in their favour. — Toates v. Toates, 
[19261 2 K. B. 30 ; 95 L. J. K. B. 526 ; 135 
L. T. 25 ; 90 J. P. 103, D. 0. 

Sub-sect. 4. —In case of Persons dying 
SINCE 1925 (Vol. XXIII., p. 317). 


Annotation: — Mentd. Oxford University Case (1613), 10 
Co. Rep. .03 b. 

3611c. .] — Bear v. Soper (1759), 2 

Keny. 441 ; 96 E. R. 1238. 

3617. Add. Citations : — sub nom. Mason A; Davy 
V. Dixon, liaich 167 ; Noy 87. 

Add. Annotations: — Refd. Saunders v. Plum- 
mer (1662), O. Bridg. 223 ; Finlay Chirney 
(1888), 57 L.J.Q.B. 247. 

3655. Add. Annotation : — Refd. Re Portman (No. 
2), [1925] Ch 294. 

3658. Add. Annotations : — Refd. Price v. Corpn. 
d’Energie de Montmagny, [1927] A. C. 863. 
Mentd. Lord Strathcona S.S. Co, v. Dominion 
Coal Co. (1925), 42 T. L. R. 86. 


Add the following case : — 

3819a. Settled land — Termination of settlement on 
death of tenant for life.] — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of tlie tenant for life, & tiis 
exor. when constituted can sell, & he is not 
deemed to have appointed the sole surviving 
trustee of the settlement as his special exor. 
j)ursuant to such secl^. — Re Bridgett & 
Hayes’ Contract, [1928] Ch. 163; 97 

L. .T. Ch. 33 ; 138 L. T. 106 ; 44 T. L. R. 
222 ; 71 Sol. Jo. 910. 

Annotation : — Distd. In the Estate of Taylor, 11929] P. 260. 

3810b. .] — In the Estate of Bordass, 

No. 1772a, ante. 


PART III. SECT. 1, SUB-SECT. 2.- 
1. (a) V. 

p I, .] — An option to pur- 

chase contained in a will Is prinid Jade 
not purely personal, but is assignable 
by the optionee & transmissible by him 
to his personal representatives. — 
Perpetual Trustee Go. v. Union 
Trustee Go. (1927), 28 S. K. N. 8. W. 
222 ; 45 N. S. W. W. N. 30.— AUS. 

PART III. SECT. 1, SUB-SECT. 2.— 
I. (b) 1. 

3617 i. Application ofrvle — Detinue.) 
— The administrator of the estate of a 
deceased person cannot recover dam- 
ages, in respoot of a chattel belonging 
to the deceased, for its detention or 
seizure during his lifetime, or prior to 
the issue of the letters of administra- 
tion, milesB there is evidence to show 
that the chattel was damaged, or that 
the estate of the deceased was 
depreciated by the seizure or detention 
in that period. The administrator, 
however, is entitled to recover for the 


estate damages for being deprived of 
the use & possession of the chattel after 
the issue of the letters of admiuistra- 
Jlon.— Bat v. Horton (1913), 26 
W. L. H. 72 ; 5 W. Wj* R. 751 ; 14 
D. L. R. 763 ; 23 Man. L. R. 623.— 


PART III. SECT. 1, SUB-SECT. 2.~ 
I. (b) lii. 

an. Whether right continues in personal 
repreaentxitive.y--\}a&CT the provisions 
of R. S. c. 113, 8. 1, the right to main- 
tain or to Institute an action for an 
injury to land, committed within six 
months of the death of tlie owner, 
survives to his personal representative. 
The clear & reasonable moaning of the 
statute is that the exor. or adminis- 
trator may oonunenoe an action or carry 
on an action instituted by testator or 
intestate. — Miller v. Corkum (1899), 
32 N. S. R. 358.— CAN. 


so. .] — In an action for trespass 

to land brought In 1896, the statement 


of claim included a claim for erecting 
& maintaining fences & depasturing 
cattle. Pltf. died In 1897, & his extrix. 
was made a party in 1898: — Held: 
R. S. c. 113, B. 21, In relation to a con- 
tinuing cause of action, applied.- ■ 
Grant v. Wolfe (1899), 32 N, S. R. 
444.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 
I. (b) iv. 

sq. Whether right continues in repre- 
sentative.) — In case of tort, for alleged 
negligence resulting in the death of the 
person injured, the right to maintain 
an action dies with the person. — 
Hawley v. Wright (1904), 37 N. S. R. 
77.— CAN. 

sr. .] — An action for injury to 

the person now survives to the exor. 
of pltf., who can. In case of his death, 
pendente lite on entering a suggestion 
of the death & obtaining an order of 
revivor, continue the action. — ^Mason 
V. Peterborough Town (1893), 20 
A. R. 683. -CAN. 
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3819c. .1 — In t/ie Estate ofBtROHi [1929] 

P. 164 ; 98 L. J. P. 66 ; 141 L. T. 32 ; 73 
Sol. Jo. 221. 

Annotation Distd. In the Estate of Taylor, [1929] V. 2G0. 

3819d. Grant of probate to tenant for life as 

special executor.] — Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 
H. C. who was the right heir of II., by his 
will appointed the applicant T. exor. & 
trustee & devised his lands to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passmg 
under the wills of H, & C. remained subject 
to the settlement created by the will of H., 
&, in the event of the termination of the 
limited ownership under the will, also subject 
to the settlement created by the will of C. 
On the same date 3 . was tenant for life under 


the will of H. By a vesting deed dated 
Apr. 16, 1926, the lands were declared to be 
vested in J. in fee upon the trusts operating 
Irom time to time under the will of H. or 
otherwise. J. diet! Apr. 27, 1928. General 
])robate of his will including the settled land 
wa.s grant «.*d to his I'xors. in the first place. 
Later tlu" gi’ant was amended limiting it 
“ save i't exce])t- tlu' sealed land vested in 
lt‘sta.tor sidXled previously to his death & 
r<‘maming settled notwithstanding his 
death.” J. having dii'd without issue appet. 
T. then bt‘(;ame tenant for life in possession 
under the settlement created by the will 
of C\ as well as the trust(M‘ of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. liinitc^d t o tlie settled land was 
directi'd t-o issiui to the appet. as special 
exor. of 3.~~J}t the EsUiiv of Tayt^or, (1929] 
V, 2(H) ; 9S L. J. V\ 115 ; i’ll L. T. 200 ; 45 
T. L. H. 181 ; 73 Sol. Jo. 385. 


Part IV. — Duties of 

3899. Add, Annotation : — As to (2) Consd. Be City 
Equitable Fire Insce., [1925] Ch. 407. 

3959a. .] — Exor. charged with 

interest on dividends of stock received by 
him, & kept at his banker’s with liis own 
money for a number of years, instead of being 
invested to accumulate. — Goodcuild v, 
Fenton (1829), 8 Y. & J. 481 ; 148 E. K. 
1269. 

3999a. .] — Hudson v, Martin (1720), 

2 Eq. Oas. Abr. 461 ; 22 E. K. 

4021. Add, Annotation: — As to (2) Refd. lie 
Mathieson, [1927] 1 Ch. 283. 

4086a. Devise in trust to pay debts — Until son 
attain twenty-one — Death under twenty-one 
— Debts unpaid.] — Devise of the rents A 
• jirofits of lands till his son attain twenty-one, 


Representative. 

towards payment of debts ; A if my son die 
before twenty-one, my debts being paid, 
then to A., A the son dies before Wenty-one ; 
yet the rents A profits not only till he would 
havf‘ attained twenty-one, but also beyond, 
till the debts b(‘ paid, shall be applied for that 
])urpose. — Martin r. Woodgate (1691), Free. 
Ch. 31 ; 21 K. R. IS. 

4089a. Foreign estate —Produce in transit at time 
of death.] — Cliffe r. Gibbons (1714), 2 
Ld. Raym. 1321 ; 92 K. R. 364, L, C. 

I Annotations: — Refd. (.Joodtitle d. llarl ti. Knot (1774), 1 
Cowp. 43. Mentd. j)ciiu d. Mc'llor o. Moor (1796), 1 

I iiob. 1*. .0.5H. 

I Solicitor entitled to payment of testa- 

mentary charges not paid by deceased 
executor,] — Tanner v. Carter (1856), 25 
L. J. Ch. 661 ; 27 Ju '\\ O. S. 196 ; 2 Jur. 
N. 8. 413 ; 4 W. R. 533. 


PART IV. SECT. 1. SUB-SECT. 3.~^A. 

3891 1 . Duty to yet in debts — Liability 
for neyleei.] — lie Johnston, Johnston 
r. Hogg (1877), 25 Or. 261.— CAN. 

PART IV. SECT. 1, SUB-SECT. 3.— 

B. (e). 

ti i. .] — Where a will directs 

that the proceods of Bales of proiierty 
of the estate shall be dcposilcil iu a 
chartered bank, such proceeds cannot 
be otherwise invested except by con- 
sent of oil persons Interested. — JUe 
Waiters, [1926] 2 W. W. K. 557.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

St. Claim dispuied — Effect of service 
of notice of appointment for passing 
accounts on claxmani.] — The act of au 
administrator in serving claimants 
against the estate with orders A 
appointments for passing accounts 
both with, & subsequent to, the servloe 
upon them of notice of dispute, held 
to have estopped him from sett^ up 
said notice as a bar to such claims. — 
Re Kurylo Estate, [1922] 2 W. W. R. 
815 ; 68 D. L. K. 784 ; 15 Sask. L. R. 
463.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

•V. Undisposed of realty dt personalty 
— Before personal esUUe charged with 
naymerU.y—Tn the administration of the 


estate of testator, who has died (^istate 
as to some asHots & Intestate us to 
others, t.ho primary fund for paymeut 
of Ins debts, funeral & testamentarv 
expenses, in the absence of a contrai y 
intention expressed in the will, is that 
constituted by both tho real & porsoufil 
estate of which testator has di(MJ 
intestate & is in priority to persoTwil 
estate, charged wltli their payment. 
Public Trubtek v. Lettcu (1928), 2S 
S. R. N. S. W. 313 : 1.5 N. S. W. W. N. 
85.— AUS. 

PART IV. SECT. 2, SUB-SECT. 2. ~ 

C. (b) i. 

sn. Under 5 (Jeo, 2, c. 7.J — Held : 
laud wab assetK in tiio hands of exors. 
tor the payment of imlifiiildatod 
damages in an action of coxronaiit. - 
SrCKLKfl V. AssuLaiTNK (1853), 10 

U. C. R. 203.— CAN. 


or by nieaiiH of a l)reach of duty os 
a trustee, affords no ground for giving 
such elimn a preference over other 
eivMlitors of the estate ; as, under 
l*ro])ei'ty & Trusts Act, K. S. O. 1877, 
c. 107, H. 30, tlie olaimaiit can only 
rank jian 'itassu with other creditors. — 
Bkock r. Cameron (1878), 25 Gr. 369. 
—CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— B. 

4162 i. Simple contract debt due to the 
Crown — PrioAty over specialty simple 
contract debts due to subject .] — A debt 
incurred by tho purchase of wheat 
from the Minister of Agriculture, 
under Wheat Marketing Acts, is a 
Crown debt, & should be paid in priority 
to aU other debts of intestate. — Re 
McMahon, Lawson r. Intestate 
Estates Curator, [1921] V. L. R, 
549.— AUS. 


PART IV. SECT. 2, SUB-SECT. 3.— A. 

p 1, Preferred to mortgagee of 

property devised beneficially to executor,] 
— Re Soulthorpe (Ont.), [1926] 2 

D. L. R. 739 ; 7 0. B. K. 605.— CAN. 

BO. Widow's right to money payable 
under marrUige contract .] — O’Uetlly 
V. O’Reilly (1910), 16 o. W. IL 75; 
21 O. L. R. 201.— CAN. 

BP. Claim for breach of trust .] — The 
fac£ that a claim against the estate of 
a deceased person ai'ose iu consequence 


PART IV. SECT. 2, SUB-SECT. 3.— 

C. (a). 


4167 i. Priority over specialty <t 
mple conirari debts .] — In the adinini-' 
ration of assets, a judgment obt^ed 
yainst deo(*asod is eutitiod to priority 
^■er simple contraot & specialty 
lulitors, but It Is essential to tho 
Ldgmeiit that it should have been 
jckotod.— -I’R ontknac Loan Co. v. 


CAN. 

4178 i. Drones of (oioritd lUtween 



Cases 4210a— 4763a. English and Empire Digest Supplement, 


4210a. .] — judgment was sifjned 

in 1854, but was not registered till after the 
death of the judgment debtor in 1862 : — 
Held : the judgment had no preference over 
simple (jontrtwd; debts against the estate of 
the judgment debtor. —Kemp v. Waddinc^- 
HAM (1866), L. R. 1 Q. R. 355 ; 7 B. 8. 301 ; 
35 li. J. Q. J3. 114 ; 13 L. T. 709 ; 14 W. R. 
390. 

4225. Delete the cross-reference immediately pre- 
ceding this case. 

4546. Add, Annotation: — Generally, Mentd. 7iV 
Wait, [1927] 1 Ch. 006. 

4591. Add. Annotation : — Consd. Ke Quintin Dic.k, 
Cloncurry v. Fenton, [192GJ Ch. 002. 

4630. Add. Annotation : — Consd. Rc City Equit- 
able Fire Insce., [1925] Ch. 407. 

4653. Add. Annotations : — Refd. Herbert v. I. R. 
Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593 ; Daw v. Inland Itevenue ('omrs., 
Duff-Dumbar v. Inland Revenue Cionirs. 
(1928), 14 Tax. Cas. 58. Mentd. 1. R. Comrs. 
V. Hawley, (1928] 1 K. B. 57S. 


4661. For “ (1844) ” read “ (1842).” 

4664a. Incomplete gift inter vivos — Completion by 
appointment as executor— No necessity for 
assent .] — Re Coisiberbaoh, Saundeeson v. 
Jvckso'n (1929), 73 Sol. Jo. 103. 

4687a. Advances by co-legatees barred by 

Statute of Limitations — Not interest on such 
advances.] — Poole v. Poole (1871), 7 Ch. 
App. 17 ; 25 L. T. 771 ; 20 W. R. 133, L. JJ. 

An7ioUitiovs : — Consd. Jie. Uccb, Pees v. Georfare (1881). 17 
Ch. 1). 701. Rrad. He Millies, Milnes v. Sherwiii (1885), 
53 L. T. 531. 

4712a. .] — Fryer v. Buttar (1837), 8 

Sim. 442 ; 59 E. R. 175. 

A 7 nu)lations : — Consd. Jic Parr>% Scott, v. Leak (1889), 42 
Ch. ]). 570. Refd. Harbin v. Mastorman [189C] 1 Ch. 351. 

4738a. .] -Horner v. Sayner (1838), 

Coop. Pr. Cas. KkS ; 47 E. R. 450, L. C. 

4753. After this case add “ Sale of legacy lo 
executor — In return for annuity — Validity of 
transaction .] — Sre Fraitduleni’ & Voidable 
CONVICYANCES, No. S95a, 'post.” 

4763a. .]—[ic Lyman’s Trust & 

3'iuistee Relief Amendment A(rr, 1860 
(1860), 2 L. T. 662. 


^udffment creditors — .Tudfrnicnf fur 
balance of legaeu charged on really — 
Jvdgment by creditor secured by rnort’ 
gage .] — Cami'Ron r. TTarpeii (1892), 
21 S. C. K. 273.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— 
C. (c). 

4206 i. Against deceased.] — I'ronte- 
NAO Loan Co. v. Morice, No. 41(57 i., 
ante. — CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

A. (c) i. 

d i. /S'. P. Watkins v. Wahttrltrn 
(1846), 2 U. C. li. 291.— CAN. 

sq. Hy executor de son lori.] — An 
exor. de son tort cannot give a new 
Btarting point to Stat. Limitations as 
against the rightful administrator, or 
the parties bonollclally interested in 
the estate. — Grant v. McDonald 
(1860), 8 Gr. 468.— CAN. 

PART IV. SECT. 2, SUB-SECT. 5.— A. 

st. Claim for wages by mamiger of 
iirUestatc^s farm. — Claiin by exeention 
creditor.] — Gilmoitrv. Gilmoxtr (189*1), 
3 B. C. IL 397.— CAN, 

PART IV. SECT, 3, SUB-SECT. 1. 

sv. Future liability coiitingeiit — 
Rights of executor to distribute residue.] 
— The father of a pauper lunatic 
daughter, who had become chargeable 
to the parish council, admitted his 
liability to aliment her, & dicid in- 
testate. The son, os oxor,, divided 
the estate, which was movable, 
equally between himself & his sister. 
At the date of division the daughter’s 
share had not boon exhausted by tbe 
cost of her maintenance since his 
death : — Held : os any claim there 
might bo against the rest of tbe estate 
for aliment was merely contingent, the 
exor. was not bound to ri'tain the 
remaining share of the estate to meet 
that claim. — Edinburgh Parish 
Council t>. Coupkr, [1924] S. C. 139. — 
SCOT. 

PART IV. SECT. 5, SUB-SECT. 1.— B. 

4548 i. What arc — Bequest of stock — 
Testator possessing no such stock at 
death.]~Re Millar, [1927] 3 D. L. il. 
270 ; 60 O. L. 11. 434.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— C. 

n i. No power to impose terms as 

condition precedent to immediate pay- 
ment.] — Beddy e. Smith (1845), i 
h. T. O. S. 390.— IR. 


sw. Discretion given by will.] — A will 
contained a bequest (para. 5) to i»ltl. 
of $300 per annum during his life- 
time, “ 1-0 be paid as soon as the 
finances of iny I'state will peimit my 
exoi's, to do so.” By poia. 7 testatrix 
diro«'ted that ” it shall not bo incum- 
bent to jiav any iK’que^it until three 
years after my decease, 8: tny husband, 

any other exois. after his death, 
shall decide when th(5 amounts shall be 
paid &. in what amounts Irom time to 
time ” By jiara. 12 testatrix autlio- 
rised h(‘r exois. ” at any time to with- 
hold any iwivment of lega(*y or beiiiiisst 
until such time as they mav consider 
it advisable to make same ” : — Held : 
nothing in paras. 5 7 auttioris(‘d deft.. 

to withhold paviuent of pll.f.’s legacy ; 
& the dis<;retiori given by para. 12 did 
not put deft, in a position to violate 
<iel)boratPlv tbe txTUis of the will. 
The discretion was one to be reasonably 
exercised. — S kymour v. I’rait (1925), 
57 O. L. R. 278.— CAN. 

sx. Before letters of administration — 
Legacy very small.] — Koks v. lt(>8B 
(1872), 1 Ch. Ch. 27.— CAN. 


PART IV. SECT. 5. SUB-SECT. 4.— D. 

4683 i. Out of what funds payable.]— 
Testator by bis wull directed his exors. 
” to liny to the legatees iiientioned in 
the will of my late wufe amounting in 
all to $20,000, which sum is reiire- 
Konted by bonds in a ” certain bank ” 
in a paixiol separatt^ from my own 
Hocurities ” : — Held : tho legacies were 
t.o bo tixiated as legacies from testator, 
jiayable out of tliat portion of his estate 
earmarked in t,he wav indicated . — Re 
Labiiau (1924), 50 U. L. 11. 137.— 
CAN. 


PART IV. SECT. 5, SUB-SECT. 4.— 
E. (a). 

4703 i. Direction for po.sljtoueincnt or 
accuiiiulatwn — When legatee may require 
payment .] — Where testator gives a 
legatee an absolute vested interest in 
a defined fund, tbe ct. wtU order pay- 
ment on his attaining twenty -one, 
notwithstanding that by tbe terms of 
1 he will payment is postpomui to a 
subsequent period. — Gopf v. Strohm 
(1897), 28 O. II. 653.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— 
E. (b). 

sy. Annuity charged on land — Duty 
of representative on transferring land 
I to devisees — Land Titles Act.] — Rc 


CiiEiST Estate 41914), 7 W. W. II . 
611 ; 19 D. L. 11. 190.— CAN. 

PART IV. SECT. 6. SUB-SECT. 5.— 
B. (a). 

4765 vii. .] — Be Daly. 

[192(5] 1 D. L. II. 822 ; 58 O. L. K. 
301.— CAN. 

4765 viii. ,] — Testator died 

in 1888, it legacii's became payable m 
1 890. His (‘State w'as heavily Insolvent. 
& the last of tho debts w'os not finally 
discharged until 1 9 1 9. From that dato 
the trustees accmnulated funds until 
1924, when they brought an action of 
mnltiplepolnding & exoneration for 
distribution of the estate : — Held : 
(1) while os a general rule mtcTost- was 
allowed upon higacios from the death 
of testator or from tho presciihcd date 
of iiaymcnt, thero wiis no absolute 
nile coiupclllng the ct. in all cases to 
allow such iuter(‘st, tho general rule 
being disiilaeed if ciitnimstaiicos showed 
It to bo inapplicable ; (2) tbe general 
legatees were not entitled to iutei’ost 
on their legacies fiom 1890 to 1919, 
in respect that, owing to the insolvency 
of tho estate during that period, there 
w’as no asset realisable to meet the 
legacies nor any interest-bearing sub- 
ject ; (3) there was no absoluU^ rule 
to the effect that the rate of legal 
interest should bo 5 per cent., tho rate 
of interest Ixdng in every case for the 
discretion of tho ct. in the jiarticular 
Cl rcu instances. — W addell’b Trustees 
V. CitAWi^oRD, [19261 S. C. 654. — SCOT. 

PART IV. SECT. 5. SUB-SECT. 5.— 
B. (d). 

4827 iii. .1 — In determining 

tho right of legatees to interest upon 
legacies the payment of w'hich is post - 
poned for a definite period by the will, 
the more direction of such postpone- 
ment will not of itself alter the dato 
from w'Ulch interest is to run, & 
testator’s I'casons for such postpone- 
ment mav be taken into <‘onsideration. 
If payment was delayed in order 
thereby to benefit a re«»iduary legatee, 
then, m tho absence of a direction to 
tlio contrary, no interest upon snob 
postponed legacies would be payable 
before the expiration of the prescribed 
period. But where the postponement 
was intended primarily to enable the 
exors. to collect & realise the assets, 
the postponed legacies would carry 
mtcrost from such a time after tho end 
of the ” exors.* year ** as tho exors. 
bad in hand realised assets which 
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4869a. •] — ^Tho ct. baa power where 

realisation has been postponed for the benefit 
of the residuary legatees to direct tliat a 
legatee should be paid, not £4 per cent, under 
R. S. C., Ord. ()5, r. ()4, but £5 per cent, as 
from one year from the death of testator 
upon the legacy moneys. — He Buinton, 
Buinton V, PuEKN (11)28), 07 Sol. Jo. 
704. 

4895a. .1 — I'estatrix gave 

legacies of £100 to each of her exors. & 
trustees & then bequeathed all her plate, 
jewellery, ornaments, china, cK:. other liouse- 
liold effects to two specific legatees absolutely. 
The whole of her residuary property of t'very 
kind she devised, bequealihed apiJointcd to 
her trustees upon trust to sell & out of the 
I)roceeds, first, to i)ay lua* funeral cVj testa- 
mentary expenses, debts, & the legacy duty ; 
secondly, to apijropriatc* it s(‘t a-i)ari two sums 
of £4,000 £2,000 to he held ujkhi (*<‘rtain 

trusts for life Ai tluiu over ; & thirdly, to 

pay a number of pecuniary l(‘gacies, including 
one of £000. Ti'statrix declared that should 
her residuary personal estate be insullieient 
to pay all the legaeiiis tlien the legacy ol tOOO 
should b(‘ ri'duced to £500 ; evei'y h'gacy 
k annuity was bequeathed fr(‘o ot legacy 
duty. Th(‘re was a delicK'iuy in the estate : 
— Held : (1) tlicre were sufficient indications 
in the w’ill that the testatrix intended the dis- 
tribution of her estate t^o bo m accordance 
with the priorities mentioned, k the settled 
legacies must he [laid in full l)efo!*e all the 
other j)(*eutuary legacies ; (2) the legacy of 
£000 must be reduced to £500 k this reduced 
legacy, plus the duty, must, abate 7 >rn ntla 
with the other postponed l<‘gac*i(*s, including 
tijoso to the exors.; (8) the costs of jiackmg 
k dehvering specific legacies must be borne 
by the specific legate(*s. — 7iV LI':ac'U, Mii.nk r. 
Baubeny, [1028 J 1 Ch. 101 ; 02 L. .1. Ch. 225 ; 
128 L. T. 525 ; 07 Sol. Jo. lOS. 

4910. Add. Annotation Refd. Jones r. Wiiglit 
(1027), 180 L. T. 48. 

4953. Add. Annotation : -Refd. He Wlutrod, Bur- 
rows V. Base, [1020] Ch. 118. 


5065. Add. Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

5072. Add. Annotation: — As to (1) Refd. Re 
Pennington k Owen, [1925] Ch. 825. 

5079. Add. Annotation : — Dlstd. Re Pennington k 
Owen, [1925] Ch. 825. 

5110a. .] — Lloyd v. Stoddart (1752), Amb. 

152 ; 27 E. R. 100, L. C. 

5139. Add. Annotation : — Mentd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. • 

5160a. .] — Wilson v, Leslie (1857), 5 

W. R. 815. 

Amtoialinu : — Dbtd. Ik Dacrc, Whitaker v. Dacre (1916), ST) 
L. J. (U 

5202. Add. Annotation : — Refd. Re Griffiths, Jones 
V. .Terikins, [1920] Ch. 1007. 

5206. After this case add See, also, Conflict 
OP Laws, No. 548a, ante."' 

5240a. — ~.J —Testator bequeathed sums 

of stock to Ills grandchildren, to be jiaid to 
thmu on attaining twenty-one, with benefit 
of survivorshij) t^o those attaining that age, 
but in case tlu'y should all die under twenty- 
one, tlu'u he willed tlui interest arising from 
such sums to th(4r father for life, with 
remainder ovim- : — Held : the grandchildren 
we re entitled during their minoiity to have 
the interest arising from their legacies applied 
towards theur maintenance. — BODDY v. 
Dawes (1880), 1 Keen, 302 ; 0 L. J. Ch. 145 ; 
48 E. R. 840. 

Annolafiotis . - Refd. Kestiug: v. Alien (1844), r> Hare, 573 ; 
Dimdas v. Wolfo Murray (1803), 1 ilom. &: M. 425 ; Re 
Judkijj’s Trusts (J88J), 50 L. T. 200. 

5246. Add. Annotation : — Apld. Ho Raine, Tyer- 
rriari v. Siansfield, [1929] 1 Ch. 710. 

5249. Add. A n notation : — ^ts* to (4) Refd. He Raiiio, 
Tyermaii v. Stansfield, [19291 1 Ch. 710. 

5250. Add. Annotation : — ^Apld. He Raine, Tyer- 
inan r. Stansfield, [1929J 1 C-h. 710. 

5251 a. -- .J — A contingent or future 

pi'cuniaiy legacy payable to an infant upon 
attaimng twenty-one does not carry inter- 
inediatii income under Law of Property Act, 
1925 (c. 20), s. 175, k there is no power under 


could riphtfnlly bo Rpi»lied to the pay- 
ment of such legacies. — Morpeth c. 
Williamson, [lO'-iOJ N. Z. L. Jt. 39. — 

N.Z. 

PART IV. SECT. 5, SUB-SECT. 5.— C. 

4868 i. When more than 4 per cent, 
allowed — Special CLrcurmtancea .] — 
W iDDELL’s Trustees Crawtori), 
No. 4765 viii, ante. — SCOT. 

PART IV. SECT. 5, SUB-SECT. 6.— A. 

4883 iv. .]— A. by bis 

vvill directed that (jcrtam pecuidarv 
hjgaeies, amounting in all to the suiii 
‘>f li710, should bo paid “ ^viih k (Jut 
of the proceeds ” t)f the sale of his 
mvcbt months (joiriprisiiig stocks & shares. 
The InvestmontH realised the sum of 
£487 Os. 4fZ. At the date when the will 
was made they were worth approxi- 
mately the sum of £181 1 2s. (id. There 
was a further direction tiiat; the legates 
were to be paid free of all Crown duties. 
Testator further dealt with the residue 
of his property item by item. On a 
summons raising the Question whether 
the balance of the legacies was payable 
out of the general r<!Kidno of the estate : 

-Held : the balance was not payable 
& as the fund specified by testator for 
their payment was Insufllcient to pay 
them in full, they must abate ratably 


oihr sc. — Tk lU>Yi> E.sj'ATE, Bovn v. 
Boiu, 11928] N. 1. 11.— IR. 

PART IV. SECT. 5, SUB-SECT. 6.— D. 

4961 ii. — Boyj) V. liovn, 

[1928] N. 1. 11.— IR. 

PART IV. SECT. 5, SUB-SECT. 8. 

sa .fudument for balance of legacij — 
Priority over creditors ] — Uarper v. 
llAUPEit (1890), 2 U. O. K. 15.— CAN. 

PART IV, SECT. 5, SUB-SECT. 13.— 
A. (al. 

5111 V. — - Appoint nwni by codicil 
of new ejLCutor.'i — Provision in coduiil 
for remiincrahon of exec ulors.\~-H eld : 
the evoi’S. wore entitle<l only to the 
commission mentioned m the codicil, 
notwithstanding a provision in the 
codicil that the will should be coustniod 
as if tht» njim(‘s of tin exors. were 
inserted throughout in place of those 
of the original c5XOi*s. -~Rc Bohsi (1897), 
5 B. C. li. 446.— CAN. 

5111 vi. 1 -Where bihtator gives 

a legacy 1o an executor or trustoc, 
stating that it n given lor Ins services 
in that capacity, particularly where 
testator declares it to ho iti lieu of 
commission or remuneration, such exor. 
or trust**o, if Iio accepts the trust, 
is not entitled to auytiilng more than 


he is given liy the will, unless under 
excej>tionaI circumstances, such os the 
gift iii'ing so small as to be illusory ; & 
the mere inadoiiuacy of tlie remunera- 
tion given by tho will is not of itself 
a, su Hie lent reason for departing from 
tliat practice. — Re Murphy (1928), 
S. B. y. 1.— AUS. 

PART IV. SECT. 5, SUB-SECT. 14.— C. 

5189 i. Parent.] — An exor. can- 
not discharge himself by paying a 
legacy given to an infant to the father, 
or mother, as guardian, unless the 
ct. allows it in special circumstances. — 
Re Nakauoht Estate, [1927] 3 D. L. K. 
1087 ; [1927] 2 W. W. R. 607 ; 21 
8ask. L. R. 673— CAN. 

sb. Payment into court — Estate in 
Australia — Infant legatee d' guardian 
domiciled in England.] — My his will 
testator, domiciled in Oaliforriia, be- 
queathed money on di*pt>sit in banks 
in Australia, amounting to about 
£12,000, to the infant daughters of 
E., k aiipoiiit^d E. as guardian of the 
estate ot his daughters, k appointed 
two residents of Brisliane as exors, of 
till' testator’s estate in Australia. E. 
k his two daughters were domiciled 
in England : — Held : in the circum- 
stances the exors. should pay tho 
legacies into ot., leaving E. to make 
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Tinistee Act, 1925 (c. 19), s. 31, to apply 
the interest, or intermediate income thereof, 
when invested, for the infant’s maintenance, 
unless testator is the parent of or in loco 
•parentis to the infant, or has indicated 
an intention by his will that the infant should 
be maintained out of the income, or has 
directed the legacy to be appropriated & 
invested for the benefit of the infant. — 
Re Raine, Tyeiiman v, SI^ansfieed, [1929 J 
1 Ch. 710 ; 98 L. J. Ch. 244 ; 111 L. T. 25. 

5273. Add, Annotations : — Folld. Re Stokes, Bowen 
V. Davidson, 1 1 928 | Cfi. 710. Expld. Re Raine, 
Tyerrnan v. Stansfield, 11929J 1 (Ui. 710. 

5273a. .] — Where a legacy given i-o an infant 

is cleai-ly indicated by the will to be intended 
for the sujjport of the infant, interest on such 
legacy will run from the dc^atli of testator, 
as the support of the infant must begin 
immediately upon such death ; & where such 
legacy is one of two or more lega<ies all in 
the same category & all given in the same 
group to the Irusteos of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest from the dat(^ of 
testator’s death. — Re Stokes, Bowen v. 
Davidson, [1928] Ch. 71U; 97 L. J. Ch. 
273 ; 139 L. T. 331 ; 72 Sol. Jo. 384. 

Annotation ; — ^Diltd. Re Kaliu*, M’yerman r. Stansliold, \ I DL’Oj 
1 Ch. 7JC. 

5273b. Whether infant entitled to whole of income.] 

— Testator, standing in loco parentis,, gave 
to trustees a legaciy of £4, 000, on trust to 
pay it to A., on his attaining twenty-one. 
He authorised them to raise it by mtge. of 
liis real estatcas, & out of the money tliereby 
bequea-thed, to raise su<5h sum, not exceeding 
the interest at 4 per cent. the expt'ciant 
portion, as to them should seem sufficient 
for maintenance : — Held : the h^gatee, during 
minority, w’as entitled to maintenance only, 
ik not to the wdiole tiiiiount of int erest on the 
legacy. — Ritduk v. Winnall (1849), 12 Beav. 
357 ; 18 L. J. Ch. 409 ; 11 L. T. O. 8. 325 ; 
13 ,lur. 737 ; 50 E. R. 1098. 

AnnoUiHons Re PoiiHc’y Estate 9 Haro. 649. 

Mentd. Re House, Evans v. VVUliamson (1H80), 17 Ch. D. 
696. 

5287. Add, Annotation : — Dlstd. Re Raine, Tyor- 
maii V, Stansfield, [1929] 1 Ch. 710. 

5320. Add, Annotation : — Refd. Re King, Public 
Trustee v. Aldridge, [1928] Ch. 330. 

5322. Add, Annotation : — Apld. Rc Maher, Ward 
V. Maher, [1928] Ch. 88. 


5331. Add. Annotation : — Refd. Be Whitrod, Bur- 
rows V, Base, [1926] Ch. 118. 

5334. Add. Annotation : — ^Refd. Be Whltrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5335. Add. Annotation : — Apld. Be Whitrod, Bur- 
rows V. Bax (1926), 70 Sol. Jo. 209. 

5387. Add. Annotation : — Refd. Be Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5340a. — — .] — Testator left his property on trust 
for sale ’& realisation, & thereafter gave & 
bequeathed one-tenth paii to A., two-tenth 
parts to O.’b children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares ’’ : — Held : the will must be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 
remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, & there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator. — Be Whitrod, Bur- 
rows V. Base, [1926] Ch. 118; 95 L. J. Ch. 
205 ; 134 L. T. 627 ; 70 Sol. Jo. 209. 

5341. Add. Annotation : — ^Refd. Be Wliitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5352a. After payment of all debts.] — ^Applt. 

on attaining the age of twenty-five became 
entitled .to a quarter share in the capital 
& income of the residue of his father’s estate, 
which consisted mainly of real property 
heavily mortgaged. The will provided that 
the property was to be divided when the 
yoimgest child attained twenty-five, which 
happened in 1916, & not before, & that 
until then the exors. &> trustees should apply 
the ST^lus income, after payment of legacies, 
annuities, etc., in reduction of the mtge. 
debts. In fact the exors. did not divide the 
property & continued, from 1916 to 1925, 
to apply the surplus income to reducing the 
mtges. All testator’s debts other than the 
mtge. debts had been paid off before Mar., 
1919, & payment of certain legacies & 
annuities was begun in Dec. 1919, but no 
payment was made to the residuary leg.atecs 
until 1921, after which small annual payments 
were made. The delivery of a residuary 
account was not necessary in this case as 
no legacy duty was payable on the residue. 
Assessments to super- tax for the years 
1920-21 to 1925-26 were made upon applt. 
to include one-fourth of the income from the 


appropriate application for payment 
out to him. — Re Tenon, [1928J S. H. Q. 

299.— AUS. 

PART IV. SECT. 6, SUB-SECT. 1.— A. 

■k. Law-agent*8 business books ] — 
A law-a^ont directed his exors. to 
convey tno residue of his estate to a 
residuary legatee. The exors. con- 
veyed the residue, with the exception 
of deceased’s business books, which 
they retained on the ground that it 
would be a breach of coufidontiality 
towards deceased’s cUents If they uere 
to hand them over. In an action l)y 
the residuary legatee for dcliveiy of 
the books : — Held : pursuer was en- 
titled to delivery. — Robertson v. 
Robertson’s Executors, [1925] S. C. 
606.— SCOT. 

PART IV. SECT. 6, SUB-SECT. 1.— B. 

sm. Mistake as to value of assets-^ 


New distribution ordered,^, — Clarke v. 
HawivE (1865). 11 Gr. 527.— CAN. 

PART IV. SECT. 6, SUB-SECT. 3. 

sn. Duty of administrator — To dis- 
tj’ibute under Devolution of Estates Act,] 
- Rc Bower (1905). 5 O. W. R. 383 ; 
9 O. h. R. 199.— CAN. 

PART IV, SECT. 6, SUB-SECT. 4.— 
A. (b). 

5382 i. Whether intention for cTecutor 
to takt benefidalli/ apparetU by will — 
Construction of t/ntt.]— Testator by his 
will gave certain legacies & devised 
certain land to his ^dow for life, or 
widowhood, & upon her death, or 
marriage, this land to go to the children 
of bifi Bister. The residue of his estate 
ho devised & bequeathed to ** my 
exors.” Ill the next clause he 
appointed three of his nephews his 


exors. One of these was at the date 
r)f the will an infant of tender years, 
& was only 13 years old at the time of 
testator's death. I’robate was granted 
to the adult exors. reserving to the 
infant a right to be admitted to oxer- 
ship upon attaining majority : — Held : 
the change made in the law of the 
Imperial Act of 1830, known as 
Sugden’s Act, ad^ted in this Province, 
& now found in Trustee Act, R. *S. O. 
1927, o. 160, 8. 63, does not apply to 
oases in wnioh testator himself has 
given the property to his exors., the 
Act applies only to oases where there 
is a bare appointment of exors., so that 
the implication of law has to be resorted 
to in order to see whether the estate of 
testator not otherwise disposed of 
vests in them beneficially virtute 
officii ; &, as nothing in the will 

Indicated a contrary intention, the 
exors. took beneficially. — Re Gracey 
(1028), 63 O. L. R. 218.— CAN. 
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property, less annual charges but without 
deduction for repayment of mtges. Applt. 
contended that the estate was still in course 
of administration, that the residue had not 
been ascertained, tiiat there had been no 
appropriation to the beneficiaries, ifc that no 
part) of the income of the estate was his 
income for super- tax purposes. The Crown 
contended that applt. at any time after 191(5 
could have compelled tin* exors. to convey to 
him his share of the residuary estate subject 
to charges, that the residue was both ascer- 
tainable & ascertained, & that the income 
from applt. ’s share of the residue was his 
income for super-tax purposes. The assess- 
ments were confirmed by the Special Comrs. 
on appeal : — Held : so hjng as the mtge. or 
other debts remained unpaid the exors. were 
entitled tt) retain any assets coming to their 
hands, the applt. did not enforce conveyance 
to himself of his shar*e of the residue, & tliere- 
fore the income aiising from his share was not 
his income for super- tax x>urp(jses. — Daw v. 
Inland Revenue Comrs., Duff-D unbar v. 
Inland Revenue Comrs. (1028), 14. Tax. Cas. 
58. 

5353a. .] — Rc Cope’s Trusts (1877), 3(5 

L. T. 437. 

5354. Add. Annotatio'ns : — Consd.* Baker v. Archer- 
Shee, [1927] A. C. 844. Refd. Herbert v. 
I. R. Comi’s., 1. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 593; A.-G. v. Belilios, [1928] 1 
K. B. 798 ; Daw v. Inland Revenue Comrs., 
Dull-Dunbarv. Inland Revenue Comrs, (1928), 
14 Tax. Cas. 58. 

5358. Add. Annotation : — Rcfd. Re Oldliam, Old- 
ham v. Myles (1927), 71 Sol. Jo. 491. 

5360a. .] — The interim interest 

from a fund set ai)art to meet future vested 
legacies, wliich do not carry interest in the 
meantime, is capital not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 
for life of the residuary estate. The rule 
adopted m Allhusen v. Whvttell, No. 5358, 
ante, in reference to contingent legacies, has 
no application to vested legacies. — Re White- 
head, Peacock v. Lucas, fl894J 1 Ch. (578 ; 
63 L. J. Ch. 229 ; 70 L. T. 122 ; 42 W. R. 
491 ; 38 Sol, Jo. 183 ; 8 R. 142. 

Annotation : — Distd. Re Hawkins, White v. White, [1916] 
2 Ch. 570. 

5363a. Gross or net amount.] — In 

applying the rule in Allhicsen v. WhiUell, 
No. 5358, ante, the income of the estate 
should be calculated, not on the basis of the 


gross amount received, but at the net amount 
after deduction of tax . — Re Oldham, Oldham 
V. Myles (1927), 71 Sol. Jo. 491. 

5373. Add. Annotations ; — Consd. Be Barratt 
National Provincial Bank v. Barratt, [1926] 
Ch. 550 ; Re Corelli (1925), 69 Sol. Jo. 625; 
Re Sullivan, Dunklev v. Sullivan (1929), 45 
T. L. R. 590. Apid. Re Trollope’s Will 
Trusts, Public Trusttje v. Trollope, [1927] 

1 Ch. 596. N.F. Re Brooker, Brooker v. 
Brooker (1926), 70 Sol. Jo. 526. 

For the cross-reference following this case 
substitute “ .] — Sec, further, SETTLE- 

MENTS, Vol. XL., pp. 672-674 ; Wills.” 

5407. Add. Ayinotation : — Apld. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medici Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. 

5411. Add. Annotation : — Refd. Rc Jones, Johnson 
V. A.-G. (1925), 133 L. T. 601. 

5423a. .] — By his will dated Jan. 27, 1913, 

testator appointed his wife M. & pltf. J. to be 
his exors., after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate &; effects, real & 
personal, which he might die possessed of, to 
his wife M. absolutely. M. predeceased testa- 
tor & died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real & personal pro- 
perty, but no heir-at-law or next of kin : — 
Held : there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. Ho 
was in the position of a trustee, & on failure 
of a cestui que trust the benelicial interest in 
the personal estate vested in the Crown as 
hona vacantia. — Re Jones, Johnson r. A.-G., 
[1925] Ch. 340 ; 94 L. J. Ch. 341; 133 

L. T. 601 ; 69 Sol. Jo. 460. 

5440. Add. Annotation : — Mentd. Re Cassch Public 
Trustee v. Mountbatten, [1926] Ch. 358, 

5442a. .] — Rc SiVEWRrGHT, Law v. Fen- 

wick (1922), 128 L. T. 416 ; 67 Sol. Jo. 168. 

Annotation : — Folld. lie Leacli, Milne v. Daubeny, 11923] 

1 Ch. KJJ. 

5442b. .] — Re Leach, Milne v. Dau- 

beny. No. 4895a, aide. 

5448a. .] — Re Clemow, Yeo v. Clemow, [1900] 

2 Ch. 182 ; 69 L. J. Ch. 522 ; 82 L. T. 550 ; 
48 W. R. 541 ; 44 Sol. Jo. 428. 

A nnotations Refd. Re Troasuro, Wild v. Stanbam, flOOO] 

2 Ch. 648 ; Re Shannan, Wrigrht v. Shamian, [19011 2 Ch. 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (a). 

6425 V. .]—l». by hiK will 

directed that his real property, not 
soecifloally devised, should bo sold & 
all the remainder of his pnipcrty 
realised. Ho also directed tiiat his 
debts, funeral & testamentary ex- 
penses should be paid, an annuity 

{ irovided for his sister, k that certain 
egaeies, all charitahle save one, should 
be paid : — Held : testator not having 
directed that the proc<‘cdb of sale of 
his realty & iicrsonalty should form a 
mixed fund, the primary fund out of 
which the debts, funeral & testa- 
mentary expenses, the annuity, & the 
logaoies should be paid was the pure 
personalty, & the realty was only 
charged In aid of the pure personalty 
m so far as It nroved insufficient for the 


payment of all charges, except the 
charitable legacies which lapsed as far 
as the pure personalty proved in- 
Huffieient. — Tte Fatton, Cauohicy v, 
COPKLAND, flU25I N. 206.— IR. 

sc. Payment of decMi dutie.^ — Kxemp- 
iion hy statuU — Pull effect to be yiven j — 
Rc A 1 FINS, I192S] 2 D. L. 11. 415 ; 62 
O. ]j. K. 33,— CAN. 

PART IV. SECT. 7. SUB-SECT. 1,— 
A. (b). 

5462 i . Specific leyacy - Of incumbered 
chaiiel .] — As between a specillo legatee 
of an incumbered chattel & other 
specific legatees & devisees, the former 
must bear the burden of tho incum- 
liranco, & a general direction that 
debts shall be paid will not alter this. — 
Re Simpson, [1927] 2 D. L. R. 1043 ; 
60 O. L. R. 310.— CAN. 


PART IV. SECT. 7. SUB-SECT. 1.— 
A. (e) ii. 

5511 i. Whether mixed fund primarily 
h’ohlc. h— Where testator has devised 
his Kjal & personal estates to his exors., 
to sell or convert same ir»to money & 
oiit of the proceeds to pay his debts & 
legacies, he has created a iiuxed fund 
for tho purpose. — Gfiayhon v. Walsh, 
fl9261 1 D. L. K. 206; [1926] 1 

W. W, R. 125 : 20 Sask. L. R. 288.— 
CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— 
C. (a). 

5540 vi. - — .] — RrcKEU r. Riokeu 
(1868), 14 (ir. 261.— CAN. 

6540 vii. .1 — Scorr v. Supplk 

(1893). 23 O. R. 393.— CAN. 

5646 i. Personal estate insujfflcient .] — 
Lappv. Lapp (1869), 16 Or. 159.— CAN. 
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^''oamsides, Baiaes r. Chadwick, [1900] 1 Ch. 250 ; i 
7»V’ King, Travers v. Kelly, I1904J 1 Oh. 300 ; Re Sponoer 
CooT»er, Pot v. Spencer Cooper, 11908] 1 Cli. 130; Porto 
7. Wihiams, [1911] 1 Ch. 188 ; O’Grady v, Wllinot, 11910] 

2 A. C. 231 ; Re Massey, Pam v. Massey (1920), 90 
L. J. Ch. 40. 

544<9a. Costs ot probate action .] — Rc Cu^mow, ' 
Yko V. Clemow, No. 544.8a, ante. 

5452. Add. Citation : — 'previous proceedings, [1892] 

1 Ch. 450. 

5466. A dd. Annotation : — Consd. Re Forder, Forder 
V. Forder (1927), 187 L. T. 588. 

5483a. — — .] —Dixon v. Dutfield, No. 

0014b, post. 

5540. Add Mejj.ersii v. Bridgeh, Smith v. 
Bimix^er (1858), 17 Jur. 908. 

5556. Add. Annotations: — Apld. Re Beeves, 

Beeves v. Bawson, [1928J Ch. 851. Mentd. Re 
IJardytnan, TcesdaJe v. McClinto(^k, [1925] 
(]h. 287. 

5594. Add. Annotation : -Apld. He Fo^a,!!, Fegan 
0 . Fegan, [1928] Ch. 45. 

5594a. Direction In will for payment of “ money 
secured on mortgage ** out of residue — Balance 
of unpaid purchase-money.] — Testator, who 
at tlie dat-e of his will in 1912 was the owner 
of S(‘veral frecdiold properties, one of which 
was subieet to a mtge. A. of leasehold As other 
personal estate, gave & bequeathed all the 
Ireeliold A leasehold lU’operties of which he 
might die possessed upon trusts in favour of 
certain of his grandchildren tSc great-grand- 
children, 4fc the residue of his estate upon 
trust for sale (Conversion ; he then directed i 
that^ his -trustees should out of the money 
t/hereby ]>roduced pay [inter alia) his debts 
legacies, should out of the residue ot such 
money pay discharge “ any sum of money 
securi'd on mtge. ol .any of my freehold 
jiroperl-ies,” should stand poss(iSsed of the 
lesidue of such money in trust to divide same 
as therein mentioned. After the date of his 
will 1-estator paid oil th(^ mtge. Ac t(Xik a 
j*econveyanc(.‘ of the nujitgaged property. 
Shortly before his death, m June <& Oct. 
1917, testator contracted to purchase certain 
Ireehold pro])erties in resj)ect of which he 
paid deposits, leaving balances of the 
]Jurchase-nioney owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
hnal codicil, by wliich, after revoking the 
apiiointment oi one of his exors. A bequ(*ath- 
ing a legacy, he confirmed his will in all other 
resp(^cts. dVstator di(j(l on Dec,. 2(i, 1917, 
without having completed the purchases or j 
])aid the balances ol the purchase-mom'y, & | 
shortly after his death his exors. completed 
the purcliases j)aid the balances of the 
I)urchase-money ; whereupon the question 
arose wludher, as between the persons claim- 
ing under ttjst-ator’s will, those balances 
ought to be borne by the freehold properties 
of testator in respect of which same were 
IDayable, or ouglit to be satisfied out of his 
residuary estate ; — Held : (1) inasmuch as a 
vendor’s lien for un})aid purchase-money 
differs essentially from a mtge., even in the 
modern & wider sense ot that tenn, upon the 


true construction of the will in the absence of 
any context enlarging the meaning of the 
term “ mtge.,” the balances of the unpaid 
purchase-money owing at testator’s death 
were not ” sums of money secured on mtge.,” 
& no contrary intention was signified by the 
direction in the will to pay & (iischarge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1854 Act, which 
by virtue of 1807 Act, s. 2, extends to a 
vendor’s lien for unpaid i)urchase-money ; 
with the result that the balances in question 
ought to be borne by <fe satisfied out of the 
freehold properties in respect of which same 
were payable, the devisees thereof were 
not entitled to have those balances dischfirged 
out of test.ato!‘’s residuary estate ; (2) the 

(confirmation of the will by the last codicil 
thereto, .although executed after the mtge. 
on testator’s freehold property'^ had been 
paid off after the vendor’s li(ui iiad arisen, 
had not tlic effect of extending the meaning 
of the words ” any sums of money secured 
on mtg(‘. of .any of my treeliold hias(^hold 
properties,” so as to include the balances of 
unp.aid purchase-money in (iiK'Stion. — Re 
Beirnstein. Barnett v. Beirnstein, 11925] 
Ch. 12 ; 91 L. .1. Ch. 02 ; 182 T.. T. 251 ; sub 
nom. Re Bernstein, Barnett v. Bernstein, 
09 Sol. Jo. 88. 

(c) After 1925 (Vol. XXIII., p. 495). 

Add the following (aise - 

5620a. Special fund for payment of debts - 
“ Contrary or other intention ’’ — Administra- 
tion of Estates Act, 1925 (c. 23), s. 35.J —The 
provision by test^ator in his will of a si)ecial 
fund, not being any of tlie funds mentioned 
in sect. 85 (2) of th(‘ above Act, for payment 
ot his dcjbts operates as the expression of .a 
” (jontraiy or other intention ” witJiin the 
sect., so as to ejxonerate, as between the 
different persons (daiming througli testator, 
a person.alty fund which at testator’s deatli 
was subject to a mtg('. fimn tlie primary 
liability to discharge it ; hut the fund is 
only (exonerated to the extent that tlie 
special fund is available for discharging the 
mtge. debt, &, in so far as it is inadequate, 
the morl/gaged i^roperty remains primarily 
liable,- -Be FE(iAN, Fegan v. Fegan, [1928] 
J Ch. 45 ; 97 L. J. Ch. 86; 138 L. T. 265; 
71 Sol. Jo. 866. 

5641a. .] — March (Lady) v. Foavke (1679), 

Cas. temp. Finch, 414 ; 28 F. B. 226, L. C. 

5654a. To revert to residue on death of 

legatee.] — By his will, test^ator bequeathed a 
legacy of £16,000 to trustees for his daughter 
A. during her life As after her death directed 
that the legacy should revert to & be added 
to his general residuary personal estate As 
go as the same was bequeathed by his will. 
Testator then gave his general residuary 
personal estatci to B. Testator devised his 
estates in certain places to other trustees as 
a fund for the dischai‘ge of his debts, funeral 
As testamcntaiy expenses As his pecuniary 
legacies in aid of his personal estate, with 


PART IV. SECT. 7. SUB-SECT. 1. 1 

C. (b) iii. 

5561 ii, . ] — Where land is devised 

which testator held as a pui’chaser 
subject to a vendor’s lien, unless u 
eontraiy intention appears, it is 


pinnarily liable for the unpaid pur* 
ebase-inonoy . — Re Maot)OT?(JAI.i., [1927 ] 
T). L. H. 404 ; [1927] 1 W. W. R. 
612 ; 21 Sask. L. H. 397.— CAN. 

5561 iii. .}—Re Nagel, [1928] 3 

1). L. R. 30.— CAN. 

728 


PART IV. SECT. 7, SUB-SECT. 2.— A. 

k i. .] — Lands are assets 

for the satisfaction of delits in the hands 
of an exor., under 5 Goo. 2, c. 7 ; He 
to a plea of plena administramt, pltf. may 
reply lands. — Gardiner v. Gardiner 
(1832), 2 O. S. 554.— CAN. 
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power to his trustees, if they thought it 
expedient or necessary either before or after 
his residuary personal estate should be 
exhausted to raise money for those purposes 
by sale or mortgage & subject thereto upon 
trust for J3., m fee. The personal estate of 
testator was insullicient for the payment of 
his debts & legacies, B. supplied such 
deficiency, including the annual payments to 
A. in respect of her legacy. A. survived both 
testator & B. On the death of B., the question 
ai^ose whether, as testator’s personalty 
was insufficient for the payments before 
mentioned, testator intended that the corpus 
of tlie legacy should be raised out of the real 
testate devised to B. for the benefit of B., 
who was testator’s residuary legatee : — Held : 
the words “ rewert to be added to my general 
residuary esf^ate ” m the will, showed that the 
testator meant the legacy to be restoi*ed to 
f he funds from which it. was taken ; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting tJie personal 
1 ‘state. — Rc *S()Merskt (Duke), Thynne v. 
St. Maur (ISSO), 55 L. 753. 

5692. Add. Annotation : — Mentd. Rc Porter, Porter 1 
V. Porter, [1925] Ch. 746. 

5697a. .]-~Byle.s v. Cary (1687), 1 Vern. 

457 ; 23 E. B. 583. 

, -Dbtd. Mallison o. Middleton 1 K(|. Caa. 

Abr. 19H. II. 

5697b. .] — Bowdler v. Smith (1706), Prec. 

Oh. 261 ; 2 Eq. Ca. Ahr. 371 ; 24 E. B. 128. 

5697c. -.]— Parker v. Wilcox (1723), 2 Eq. 

Cas. Abr. 371 ; 22 E. It. 31(). 

5697d. .] '--WiLLAN V. Lancaster (1826), 3 

Buss. lOS ; 38 E. B. 51(}. 

5723a. .] —Testatrix, wlio had power, 

under Jier brother’s will, to appoint real & 
personal estati', gave the real estate to 
trusf>ees to raise £1,000, & pay the amount as 
legacies to various persons & subject thereto 
for P. & Ills heii's. She then gave several 
legacies, jiayablo out of her own personal 
estati;, & ot-lier l(*gacies payable out of an 
uua])poiTited moiety of her brother's iiersonal 
estaUi, after the decease of his widow, & she 
directed the duty on all the foregoing legacies 
to bo jiaid out of her personal estate, & if 
deficient for full payment either of duty 
or legacies, such deficiency w\as to bo made 
good out of the ri*al estate, on wliich she 
fdiarged same. By two codicils, testatrix 
left othcir legacies, <fc directed that the sums 
bequeathed out of her brother’s estate should 
h(» paid, with the other legacies, immediately 
after her decease : — Held : tb(i liigacies given 
by the codicils were charged on the real 
estate. — Williams v. Uughes (1857), 24 
Bcav. 474 ; 27 L. J. Ch. 218 ; 30 L. T. O. S. 
215 ; 4 Jur. N. 8. 42 ; 6 W. B. 94 ; 53 E. B. 
441. 

5734. Add. Citations : — suh noni. Nyssen v. 
Gretton, 2 Y. C. Ex. 222 ; 160 E. B. 
378. 


5737a. .] — "Testator directed his debts & 

funeral & testamentary expenses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold, & the 
proceeds, after deducting costs, to be deemed 
part of the residue of his personal estate, & 
to be subject to the dispositions thereinafter 
maile of the same. Testator then gave a 
legacy t)f £1,000 upon certain trusts, & finally 
dhected all the rest & residue of his personal 
estate to go to his wife fur life, remainder 
over. The pure personal estate being in* 
suliicient to pay all the debts & legacies : — 
Held : the legacy of £1,000 ought to be paid 
out of the moneys arising from the sale of the 
real estate. — Re Woollard’s Trust (1854), 
18 Jut. 1012. 

5839a. — — -.] — A general charge of debts cS: 
legacies upon fill the iv-*al estates of tcsiatoi* 
not annulled by a subsequent ijower to sell 
a particular estate only & apply the produce 
to the same purpose : but that estate was 
first applied. — CoxE v. Basset (1796), 3 
Vcs. 155 ; 30 E. B. 945. 

Annoiainm : — Consd. Wrigloy v. Sykes (IS.VG), 21 Hoav. 337. 

5864a. .] — ^Waterhouse v. Clout, Ex p. 

Booker (1871), 41 L. J. Ch. 223 : 20 W. B. 
277. 

5917a. — — Administration of 

Estates Act, 1925 (c. 23), Sched. 1., Part II.J— 

A share of residuary estate which lajiscs owing 
to the piirson who would have been entitled 
to it under the will of a testator predeceasing 
tcistator is “ x> roper ty undisposed of by will” 
witliin clause 1 of above l^art, Ac therefore 
under sect. 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of funeral 
testamentary expenses, debts Ac legacies. — 
Re Lamb, Vipond v. Lamb, [1929J 1 Ch .722 ; 9S 
J .. J. Ch. 305 ; ] 41 L. T. 60 ; 45 T. L. B. 190 ; 
73 Sol. Jo. 77. 

— Distd. lie I’otty, Holliday r. I'ctty, Ll',>29J 

1 Ch. 72G. 

5917b. Contrary in^ 

tention of testator.] — Testator devised Ac 
bequeathed his residuary real Ac personal 
estate uj-Jori trust for sale Ac conversion, Ac 
after directing payment of his debts, etc., 
out of that mixed fund gave the residue 
thereof thereinafter referred t/O as the 
residuary trust fund, as to orie-half to his 
wife Ac as to the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, hei* 
moiety lapsed Ac passed as on an mtestacy : — 
Held : the order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. 1., Part II., being under 
sects. 33 (7), 34 (3), Ac Sched. I., Part II., 
para. 8 (a), expressly subject to variation by 
tiie provisions of the will, wdiich in this case 
clearly threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, Ac not 


PART IV. SECT. 7, SUB-SECT. 2. - 

C. (c) i. 


P i. .1 WlilGHT V. 

[UJ28J N. Z. L. R. 3;{1.— N.Z. 


WinuiiT, 


r i. Balance of v^oceeda of sale 

of land sold hi/ mortgagee treated as land . ) 
— Armson V. THom»sr)N (1877), 25 

Gr. 138.— CAN. 


r ii. .] — I’ustator (loviaod to hlH 1 

daughter a lot of laud charjyed with a i 
legrtu^y. The daughter jiredeceaHcd 
toHtattir, leaving two children, to whom 
the lot descended. On an appln. hy 
the oxers, at the instance of the official 
guardian : — Held : it was the duty 
of the exors. to sell the land & pay the 
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legacy . — He Eddik (18y2), 22 O. R. 
55U.— CAN. 


PART IV. SECT. 7, SUB-SECT. 4. 

5874 i. Before specific legacies.] — He 
Hunt, [1921] 3 W. W. R. 241.— CAN. 
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primarily out of the lapsed moiety . — Re 5919a. As property undisposed ol by will — 

l^ETTY, Holliday v. Petty, [1929] 1 Oh. 720 ; Contrary intention o£ testator.] — Re Atkin- 

9« L. J. Ch. 207 ; 141 L. T. 31. son, Webstbh v. Walter, [1929] W. N. 189. 


Part V. — Powers and Rights of Representative. 


6014a. — .] — Testator devised & be- 

queathed to trustees estate A. & also all & 
singular his freehold & leasehold estates & 
effects in H. & W. together with the steam 
engines A machinery, money in hand, etc., 
together with all smgular other his real &; 
personal estates & effects, upon trust, that 
his trustees, etc., should carry on his cotton 
manufactory in the best &; most proper 
manner they possibly could & he empowered 
them to retain as much ready money, as a 
capital in the business, as by them might be 
considered necessary, with full power to 
carry on the same, to keep the whole in 
good repail*, A to i*enew the machinery : 
A directed that at the end of every twelve 
months next afte*r liis decease, provided his 
daughters \j. A E. were living, the profits, 
if any, A the surplus income from his H. A 
W. estate's, after paying certain annuities, 
after retaining a sufficient capital to carry 
on the manufatjtory, should be equally 
divided between his two daughters, share A 
share alike ; but if his trustees were not 
inclined to carry on the cotton manufactory, 
he empowered them to let the same, when he 
dnected i he reserved capital to be immediately 
divided between his two daughters L. A E. 
shai'c A share alike : A he further directed 
tliat the surplus rents of his 11. A W. estates, 
after paying the annuities, were to be equally 
divided ever> lywelvt' months after liis decease 
between such tivo dauglitei's, sliare A share 
alike. He du*(*cied liis trust/ees to alkw his 
daughter E. to receive ail the rents, etc., of 
his estate A. for her life A declared that at 
her death her issue were to be (*ntilled to 
such estates, but if she left no issue then 
such estates wei-e to go to his daughter L. 
A if she should then he dead, havmg left issue, 
such issue w^ere to take ; lie then gave to 
L. an annuity of i^tiOO dming her life, A charged 
the same on all his real A personal estates 
in 11. A W. A bequeathed the same at her 
death to Jier issue equally : A, if she should 
die without leaving lawful issue, liis daughter 
E. if she should he living, w^as to take the 
annuity of £600 A tlie w^hole of the surplus 
rents, etc., of his H. A W. estates, both real 
A personal ; A if neitlicr of liis daughters left 
issue, the whole of his estates, both real 
A peisonal, were to go to R. H, for life, wdth 
remainder to his issue, remainder to liis heir 
at law. L. A E. sui*vived testator ; E. A L. 
both died without issue : — Held : (i) the 


representatives of L. A E. were absolutely 
entitled, in equal shares, to all such personal 
estate as was situate in 11. A W. A which was 
not retained by the trustees as capital for 
carrying on the manufactory ; (2) on the 

death of the survivor of E. A L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in H. A 
W. consisting of his leasehold estate A the 
manufactory, A the capital retained by the 
ti^ustees for carrying on the bipincss, were 
subject to the trusts declared in favour of 
R. H. ; (3) R. H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. A W. A to the income of the capital 
retained A employed by the trustees in carry- 
ing on the business. — Horsefiei^d v. Ashton 
(1856), 26 L. T. O. 8. 300 ; 2 Jur. N. 8. 193, 
L. C. A Ij. JJ. ; affirmed) svh nom, Ashton 
V. HoRSFIELD, HoRSPIELD V. SiDEBOTHAM 

(1800), 2 L. T. 1 ; 6 Jur. N. 8. 355, H. L. 

Annotations : — Generally » Refd. Tyrone Earl v. Waterford 
MarquiB (1860), 1 De (i. F. A J. 613 ; Guthrie r. Walrond 
(1883), 22 Ch. D. 573. 

6014b. .] -Testator dhected that his 

business should be carried on for the benefit 
of his widow or until her second marriage, 
with very full powers to the trustees to can*y 
on the same, A “to increase or abridge 
liis said business, A his capital, stock A imple- 
ments therein,” A generally to act “ as most 
advantageous A mostly for the benefit of the 
}>ersons claiming under his will.” He also 
directed that all his debts, funeral A t-csta- 
mentary expenses, A the “ costs, charges A 
expenses of carrying into (effect the trusts 
of his said will,” should be paid out of tlie 
capital of said business; — Held: (1) the 
widow was entitled for life or until her second 
marriage, to the whole of the i^rofits made by 
such business after testator's death ; the 
cash at the banker’s A the trade debts being 
assets or pai't of the capital of such business ; 
(2) the debts, funeral A testamentary 
expenses, A the costs of suit, etc., should be 
borne out of the capital of such business ; 
testator having exonerated his residuary 
estate from any such or similar charges. — 
Dixon v. Dutfield (1802), 5 L. T. 741. 

6053a. Effect of Administration of Estates Act, 
1925 (c. 23), s. 39.] — Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, 
[1927] 1 Ch. 596 ; 96 L. J. Ch. 340 ; 137 
L. T. 375 ; 71 Sol. Jo. 310. 


PART IV. SECT. 7, SUB-SECT. 9. —A. 

t L .] — Tentator, mIiobc 

estate was eubsoquontly Boquestrated 
on the petition ai hiB evors., A who 
had ellectoil several whole life policieB 
of asHuranee upon his own life witli the 
AuHti*alian JVlntual Provident Society, 
in respect of which the total amuimt 
payable at his death wah £1,628 18s. 3d., 
A which were protected under Aus- 
tralian Mutual Provident Society’s Act, 
1867, s. It, to the extent of either 


£1,500 or £1,780 Is. 9d., had during 
his lifetime u.ssigued the policies in 
question to the Society by way of mtge. 
as collateral hocurlty for the repayment 
of certaiu advances totalling £3,500, 
in respect of which advances the amount 
of £3,500 12s. 3d. was due at the date 
of his death : — Held : the equitable 
doctrine of iiiarshalling applied, A the 
mtgeo. must resoi*t primarily to the 
proteoted fund to satisfy the mtge. 
debt, so as to leave the unprotected 
portion of the policy moneys available 


for the unsecured creditors, with tho 
result that tho protection afforded by 
tho Act was entirely destroyed . — He 
Holland, Ex jt. Holland (1928), 28 
S. IL N. S. W. 369 ; 46 N. S. W. W. N. 
88.— AUS. 

PART V. SECT. 2, SUB-SECT. 1. 

to. Before death duties paid — 
Where security for payment given ,} — 
R. V. Caledonian Insubanob Co., 
11924] 2 D. L. 11.1549 ; [1924] S. C. R. 
207.— CAN. 
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6062. Add. Annotation : — Apld. Johnson v. Clarke, 
[1928] Oh. 847. 

6074a. To pay specialty debt — Mortgage valid 

as against bond — Executor without notice of 
bond.] — Waterloo Insurance Co. v. Hind 
(1862), 1 New Kcp. 64. 

6138a. Effect of Administration of Estates Act, 
1926 (c. 23), s. 39.] — Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, 
[1927] 1 Ch. 506 ; 96 L. J. Ch. 340 ; 137 
L. T. 375 ; 71 Sol. Jo. 310. 

6267a. .] — Re Keade-Kevelt., Crellin 

V . Melling, [1929] W. N. 218. 

6281a. .] — Testator, who died on May 17, 

1916, by his will api)ointed appcts. exors. & 
trustees, & bequeathed a number of absolute 
& settled pecuniary legacies. Testator gave 
aU his estate whatsoever unto appcts. upon 
trust for sale & conversion at such time & 
manner a,s they should think fit, with power 
discretion to postpone sale & conversion 
charged the moneys to arise with the legacies 
bequeathed by his will. Testator’s will con- 
tained a residuary becxuest, investmc^nt clause 
in wide terms, ^ a power to appcts. to 
appropriate any part of the estate in its actual 


condition in satisfaction of any legacy. The 
principal asset of testator’s estate was a sum 
of nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, & the 
estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 
£151,411 & in the int/Crests of the estate it was 
inexpedient to realise it at once. Appcts, 
having (caused to be prepared a scheme of 
apportionment, appropriation & abatement 
among A; between the legacies, applied by an 
origmating summons issued on June 27, 1917, 
to the ct. for its sanction ; — Held : appcts. 
could exercise the discretionary power of 
appropriation notwit listanding tlie fact that 
some of the legacies were settled by U^stator’s 
will. — Re Daniels, London City & Midiand 
Executor Trustee Co., I/m. v. Daniels 
(1918), 87 I.. J. Ch. 601 ; 118 L. T. 435. 

6341. Add, Ayinolalion Consd. .lones v. Wright 
(1927), 139 L. T. 43. 

6341a. Charges for work in execution of 

statutory trusts.] — By his will testator 
directed that his trustees should stand 
possessed of certain hereditaments upon 


PART V. SECT. 2, SUB-SECT. 3.-- 

B. (a) i. 

r (p. 577) i. — .] -WhciHi 

teetator ohargrod Ids dobts on his laud : 
— Held : tlio mere failure of toHlator 
to enumorato all his land did not detract, 
from tho conclusion that all the land 
was so changed, the diivctlon that 
his debts should be paid by liis exors. 
conferred an implied power of salt) 
upon them for the purpose of jjayini? 
the debts out of tho proceeds.- Yost 
V. Adams (188G), 13 A. 11. 129.— CAN. 

t (p. 577) i. Where ejrcru- 

tnr's power coupled vdth interest.] — 
Wesset/i V. Causcallen (1800), 10 

C. P. 215.— CAN. 

bb (p. 577) i. Legal r state in 

cxecuiors .] — A doMsc of land to exors., 
in trust for tln^ r)iU’poKc of sellingr the 
lauds, passes the lepal estate & the 
beneficiaries take an eqiiital)lc interest.. 

TOOMEi V. PnUIT.NDItA N A I'll J30.SE 

(1928), 1. L. It. 7 Pat. .520.— IND. 

t (p. 578) i. .3— Where 

testator directed his t.rustces to hold 
property for twenty-one yeans, & then 
sell It -Held : there was no power to 
sell contrary to the express provisions 
of tho will, except perhaps in a case of 
emergency. — DomiEL r. Loudoun, 
11920J N. Z. L. R. 131.— N.Z. 

b (p. 578) i. — Under Devnln- 

tion of Estates Act.] — lie JiOGAN, 1 1 927] 
4 D. L. R. 1074 ; 61 O. L. R. 323.— 
CAN. 

h (p. 578) i. Interference by 

court — Whether court will restrain execu- 
tor from selling .] — SAMUEmoN v. 
WonwANDT, ri927] 3D. L. R. 565; 

[1927] 1 W. W. H. 620 ; 21 Sask. L. R. 
341.— CAN. 

h (p. 578) ii. Sale rmi necessary 

for administratuyn, purposes — IHile of 
bond fide purchaser.]- -Au. exor. or 
administrator has no ai>8oliite power 
te dispose of the property of deceased 
if it Is not iieocHsary for tho pnrposo of 
administration of the estate, but a 
bond fide purchaser may bo protected 
in coiiiain cases where a transfer is not 
for that purpose. — T arake.swar Dar 
Gupta v. Ambica C^uauan Bhatta- 
charjee (1927). 1. L. R. 55 Calc. 892.— 
CAN. 

PART V. SECT. 2. SUB-SECT. 3.— 

B. (a) ii. 

1 i, N, P. McCurdy v. McDaniel 
(1868), 7 N. S. R. (1 G. & O.) 267.— CAN. 


PART V. SECT. 2, SUB-SECT. 3. - 
B. (b). 

6146 ii. .]~UeM: althougrh 

there was no cxpi’ess dovlso of realty 
to tho exors., a dovlso was implied by 
tlio terms of the will, &, there belnj? 
a general charge of debts, the exons, 
had full power to give a mtge. — 
BaNQUE ritOVlNCIALE DU CANADA V. 
C\pital Trust Coupn., [19271 3 

D. L. R. 199 ; 60 O. L. R. 452.— CAN. 


PART V, SECT. 2. SUB-SECT. 3.-- 

B. (c). 

sp. Power to rcserm benefit to one 
h( tuficiary — Out of lands dnnsed to 
another beneficiary.] — ^McKenzie v. 
Grant (1856). 13 U. C. IL 180.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 

C. (a). 

h i. Sale under licence of Probate 
Court — Whether licence conclusive - — 
Licence obtained, improperly .] — DoK v. 
Thompson (i860), 9 N. B. R. (4 All.) 
483.™ CAN. 

h ii. Sufficient, personal 

property for payment of dcMs.] Doe d. 
,SITI.LIVAN V. CURRF.1 (1872), 14 

N, 13. R. (1 Pug.) 175.— CAN. 

St. Conveyance inoperative .] — Teahon 
V. Leamky (1861), 21 U. C. R. 216. ~ 

CAN. 


PART V. SECT. 3, SUB-SECT. 1. 

sa. Power to reduce debt — execute 
quit-claim deed.] — ^W'^here testator had 
agreed to sell laud to K.. & tho exors. 
reduced tho purchase price in order to 
keep K. on tho land, & later gave T., 
from whom testator had bought the 
land, a quit-claim deed of all their 
interest In the land: — Held: (1) the 
action of the exors. in reducing the 
price payable by K. was reasonable & 
proper ; (2) they should not have 

executed the quit-claim deed without 
applying, under Trustee Act, R. S. S., 
1920 (o. 75), s. 64, to a judge of the 
King’s Bench for advice, but, since 
they had acted honestly & in what 
they considered to he the best interests 
of tho estate, their failure to do so 
should bo excused under sect. 44, — 
Lemokb V. Newlovk (Sask.), [1926] 
4 D. L. R. 293 : [1926] 2 W. W. R. 
830; varied [19271 2 D. L. R. 1049; 
S. C. R. 389.— CAN. 
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PART V. SECT. 6, SUB-SECT. 1. 

1 (p. 601) i. Under Trustee Act, 

U. S. Li. C., 1924 (c. 262), s. 80— 
Amount limited to 5 per cent, of gross 
valve of estate.] — lie Beckman’S Estate 
(1925), 37 13. 0. R. 41.— CAN. 

t q>. 601) i. Rr Buson, 

[1927] 2 D. L. R. 34 4 ; 59 N. S. 11. 
254.— CAN. 

g (p. 602) i. Not after estate 

properly administered cfe* accounts 
passed.] — lie Oxenuam, [1925] 2 

D. L. R. 6G2.— CAN. 

sb. inability fur — Benefieiary entitled 
to speci/iL hequist benejUed by work of 
executor.] — I’horc is no jurisdiction in 
tiu* ct. to ordiT that the rcrauuoiution 
of an exor. bo paid out of a specific 
l)cqupHt on accmuit ()f its benefiting 
[)y thr^ work of the exor . — In the Estate 
of Ratubone, [1929] N. Z. L. JL 123. — 
N.Z. 


PART V. SECT. 7, SUB-SECT. 1. 

n i. .] — Story v. Dunlop (1867), 

13 Gr. 375.— CAN. 

n ii. .]— fte WiLlAAMS (1895). 22 

A. R. 1 96. — CAN. 


PART V. SECT. 7, SUB-SECT. 2.— A. 

r i. Jn respect of guarantee 

— Distribution of estate in iipiarance of 
guarantee.] — Saudky v. Hampton, 
[1927 I N. Z. L. R. 673.— N.Z. 


r ii. In respect, of dthf 

contracted far estate —Eight of rrrditoi 
to benefit of representative’s right to 
imlemnification.] — ^"WhcM-c an exor. con- 
tracts a. debt on behalf of ibe estate 
tho creditor Is in eqiiitv entitled to the 
lieneflt of the cxor.’s right to bt' 
indemnified out of th(' assets of the 
estate in the hands of tlie lioTK'fieianes, 
— Netherlands 1 wemi'tmt' xt Co. r. 
DehBrihav, 11928] 1 I>. L. R. 

[1928] 1 VV. W. Jh 461 ; 23 Alta. Ij.li. 
291.- CAN. 


PART V. SECT. 7, SUB-SECT. 3. 

80 , Jiepresentfdire not authorised by 
luill — JieiteJicianes elainiing profits oj 
hvMncss— Ptght of reprcsentcdive to be 
indemnified. 1 — M ‘ Gin i-ey v. G al- 
LAaiiER, 1 1929] T. R. 307, — IR. 
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certain trusts, & declared that any exor. 
or trustee of Jiis will, who was a solr. .or a 
person enjj:apred in any i)rofession or business, 
might individually, or through his lirm, ac t 
in the course of his profession oi* business on 
behalf of the exors. <5^ trust(!es, 6^ charge for 
so doing : — Held : as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 
solr. or a i>erson engaged in a ])rofession or 
business, was entitled, under the will, lo 
cliarge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on bt‘]ialf 


of the exors. trustees.— 

Wallace v. Wallace, [1927] 2 Ch. 168 ; 
90 L. .T. Ch. 438 ; 137 L. T. 636 ; 71 Sol. Jo. 
583. 

6370. Add. Annotation : — Refd. Re Anderson- 
Bcrry, Harris v. Griffith, [1928] Oh. 290. 

6388a. .] — Leasehold property belonging 

to testator, who was original lessee, having 
been directed to be sold & tlie proceeds 
divided: — Held: the exors. were entitled 
to be indemnified out of the i)roceeds. — 
Smith v. Smith (1854), 2 Eq. Kep. 727. 


Part VI.-- Liability 

6446a. — - — Sale of goodwill of business — i 

Solicitation of customers.] - - The ruh' in 
Trvtjo V. Hunt, [18961 A. C. 7, extends to a 
vendor’s exor. completing a contract for the | 
sahi of the goodwill of a business, the exor. 
will be restrained at the suit (>f the purchaser 
from soliciting customers of the business. — 
Boorne V. Wicker, [1027] 1 Ch. 667 ; 96 
L, J. Ch. 361 ; 137 L. T. 409 ; itub nom. 
Borne v. Wicker, 71 Sol. Jo. 310. 

Annotation Refd. Earey r. Cooper, [l‘J27] 2 K. B. r.84. 

6505. Add. Annotation : — Mentd. Burrell v. Leven 
(1926), 42 T. L. It. 407. 

6526. Add. Annotations : — Mentd. Kawlinson v. 
Ames, [1925] Ch. 96; Houghton v. Nothard, 
Lowe & Wills, [1928] A. C. 1. 

6544. Add. Amiotalion: — Mentd. Riclimond v. ’ 
Savill, [1926] 2 K. B. 530. 

6547. Add. Annotation : — Generally, Mentd. Bont> - 
pridd Grdns. v. Drew, [1926] 1 K. B. 567. | 

6600. Add. Annotation: — FoUd. Eiruian v. Royal. 
[1925] 1 K. B. 681. 

6602. Add. Annotation : — Generally, Mentd. 
Brocklebank v. R., [1925] 1 K. B. 52. 

6610. Ad.d. Annotation : — Generally, Refd. Re 
Field, Sanderson v. Young, [1925] Ch. 636. 

6611. Add. Annoialion :- — Refd. tie W(*l(l-Uliind(‘11 

Estate, Mowbray (Lord) v. Blundell 

(1929), 73 Sol. Jo. 585. 

6667a. Non-repair by representative.] — In 

dt‘bt for rent against an a.dministTator, as 
assignee of the intestate, deft, pleaded, in 
discharge of his liability otlicrwisc than as 
administrator, that the intestate underlet, 


of Representative. 

for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent ; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft, had paid to pltf., & part towards 
the expense of a party-wall ; that, before the 
rent became due, deft, offered to surrender 
all his interest in the premises to pltf., who 
refused to aceei>t them ; & that he had fuUy 
adminisi^ered, etc. Replication ; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of tlie value of 
the rent ; & thai deft, did not offer to 

surrender, etc. Issue thereon ; — Held : (1) 
the real value of the premises, as against deft., 
must bo taken to be that w’hich it would have 
been if he had not himself co 
of a covenant to repair in the original lease ; 
(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
f.(mant, whose lease also contained a covenant 
to rei)air with a proviso of re-entry for breach 
^ for non-payment of rent. — Hornidge v. 
Wilson (184U), 11 Ad. & El. 645 ; 3 Per. & 
Dav. 641 ; 9 L. J. Q. B. 72 ; 113 E. R. 569. 

Annotations: — As to (1) Consd. lie Bowes, Strathmore v. 
Vane, Norcliffo’a Claim (1887), 37 Ch. D. 128. Refd. 
Reudall v. Andreoo (1892), G1 L. J. Q. B. 630. Oenerally, 
Mentd. Ilopwood v. Whaley (1848), 6 C. B. 744. 

6712. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

6713. Add. Annoialion : — Ai* to (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

6713a. .] — An action for damages 

for breach of promise of marriage abates on 
the death of the alleged promisor & cannot be 


PART V. SECT. 8. 

sf. To receive pa^rnient of lump sum 
for which pension commuted by (LecLasedA 
— R. V. McCorribton, [1026] 1 D . L. 11. 
1086.— CAN. 

sj. To bririQ action—To set asidi ia.c 
sale of laiut belongmy to estate A — 
ItoDOER V. Moran (1806), 28 O. JL 
275.— CAN. 

PART V. SECT. 9. 

6426 i. Power of executor to hind 

— VO'CxcaaiorA — Held: a Hottleraent 
made by an exor. precluded tiie eo. 
exor. & ccstvis que trust from oi)eninj^ 
up the estate so settled. — lie Bath’s 
Estate (1879), 12 N. kS. R. (3 R. CtC.), 
601.— CAN. 

PART V. SECT. 10. 

6438 iii. .] — Be Hewett r. 

Jbrmtn (1898). 29 0. R. 383.— CAN. 


PART VI. SECT. 2, SUB-SECT. 3. 

6501 i. Covenant to pay debt — Under 
moityayc.] — Jri a will, tlio only i)ro- 
vlhloii for the i>;j.yment of debts, was 
the usual oiic', that all testator’s fli'st 
(Jel)tH should ])e paid by his exors. 
At the time of his death, a parcel of 
hind was held iu joint tenancy by 
testator bis wife, sulijoct to a nitgo. : 
— Iltld : the wife on deuxth of testator, 
became owner sul»joi*t to the mtge., & 
as betwet'n her & ieshitor’s estate, she 
w as not. entitled to c,all upon the estate 
to pay the intge. ; but if nitgee. could 
r<'(;oYcr trom tesi.ator’8 I'state upon a 
covenant by testator for payment, 
dissolution of testator’s interest could 
not deprive mtgeii. of that right. — 
Re GUACEY (1925), 63 O. L. R. 218.— 
CAN. 


PART VI. SECT. 2, SUB-SECT. 6. 

6521 ii. ]. — ^Whyatt v. Marbu 

(1848), 4 U. C. R. 485.— CAN. 

g. Add. Citation : — revsd. sub nom. 
M‘Gugan V. yjnXH, 21 8. C. R. 263. 

g i. .] — ^MiniDOCH V. West 

(1895), 24 S. C. R. 305.— CAN. 

g ii. .] — Gray v. Johnston, 

[1928J S. a 659.— SCOT. 

PART VI. SECT. 2, SUB-SECT. 10.— D. 

6595 i. Matrimonial causes — 

Order for costa against hushand.\ — A 
wife, whose husband had died after a 
decree nisi for divorce & before the 
date when it could have been made 
absolute : — Held: not entitled, there 
being no funds in ot., to costs against 
his estate, — J arvis v. Jarvis, (1925] 
8 D. L. R. 416 ; [1925] 1 W. W. R. 
247.— CAN. 
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continued against the exoi’s. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the )>arti(*s 
to the breach must relate to matters within \ 
the contemplation of the parties at ti)e time 
the alleged promise was made. — v. 
Brown (1929), 98 L. J. K. B. 789 ; 15 T. J^. B. 
613 ; 73 Sol. Jo. 499. 

6723. Add. Annotation : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

6729. Add. Annotation: — Mentd. Collins v. 

Associated Greyhounds Racecourses, Ltd. 
(1929), 141 L. T. 529. 

6762. Add. Annotation : — Refd. Be Field, Sander- 
son V. Young, [1925] Ch. 636. 

6835. Add. Annotation : — Refd. Hardie &. Lane v. \ 
Chilton, [1928] 2 K. B. 306. I 

6840. Add. Annotation : — Refd. Royal Exchange I 
Assce. V. Hope, [1928] Ch. 179. 

6861a. .] — ^Beaumont?;. Grover (1701), 

1 Eq. Cas. Abr. 8 ; 21 E. R. 833. 

6861b. .] — Kemish v. Bet.son (1732), 

Kel. W. 74 ; 25 E. R. 497. 

6911. Add. Annotation : — Apld. B,c Munton, 
Munton v. West, [1927J 1 Ch. 262. 

6922. Add. Annotation : — Consd. Be CUty Equit- 
able Fire Insce., [1925] Ch. 407. 

7059. Add. Annotation: — Refd. Be Munton, 
Munton v. West, [1927] 1 Ch. 262. 


7163. Add. Annotation: — Consd. Manley v. 
Sartori, [1927] 1 (^h. 157. 

7169a. .■] — FlocivTon v. Running (1868), 8 

Vh. App. 323, n. 

7190a. ' -E\ors. must Ix' allowed a reason- 

'i.hh‘ time for lM‘(‘aking up testa-tor’s domestic 
<‘stablislmi(«nt cV disi'harging liis servants. 
Two monttis : — Held : not to be an unreason- 
abhi delay , liaving I’egard to the circum- 
stances. — ^F iei.t) V. Peckett (No. 3) (1861), 
29 Beav. 576 ; 9 W. R. 525 ; 54 E. R. 751. 

7190b. .j -Browne v. Colijns, No. 6308, 

(mfr. 

7219. \(Jd Annotation : — Consd. /»V Mason (1928), 
97 L. .1. CU. 321. 

7225a. Assets improperly obtained.] - When' two 
exors. obtained part t»f the assets imiiroperly, 
by signing joint i-cxaupts in favour of each 
i,.wi 1.1 balances in 

hands i*t‘spoctiv(‘Iy, the ct. gave interest on 
thosr sums at five jxt cent, against both 
oxors. -Bu'ic MoTur.Y (1S35), 2 My. & K. 
2.12 ; 39 E. It. 9()2 ; sub nom. Bec k v. Motley' 
4 .1. Ch. 63. 

t^Dxjd.. --- .]— Where Ihere is a dir('ciAon in the 

wall ti> accumulate a residin', with which the 
oxor. does not- comjdy, he must pay interest 
from the expiration of one year alter testator’s 
doc(‘ase ui> to tlu‘ date of iiling the answx'r. — 
Amiss v . ITat.l (1857), 3 Jui. N. S. 581. 

' Aioiofnlion — Dbtd. Ji(' K'nirict’s Eslatc, Enuiut i\ Emmet 
(ISSl ). 17 Ch. 1). Jlii. 

7256a. .] Exor. cliarged watli int(*rest 


PART VI. SECT. 3, SUB-SECT. 1. 

6726 i. General rule — Ifcpresenlatiecs 
mil liable.] — Coxnolly r, Survics ( J 879), 

1 8 N. n. K. t;06.— CAN. 

6726 ii. .]— Leslie v. 

Calvin (1885), 0 O. K. 207.— CAN. 

J. i, To neffUoencc in rruinaacmenl 

of ship.] — Cameron v. Millov (1872), 
22 C. P. 331.— CAN. 

PART VI. SECT. 4. SUB-SECT. 2.— A. 

c i, .1 — A contract mado ty an 

exor. or adminiritrator on behalf of the 
estate , but not relating to an obligation 
incurrtid by testator or intestate, 
renders him personally liable, oven 
though it 1 b expresstui to be made “ as 
exor,’* or as administrator.” — Walch 
V. Nordquist, [1926J 4 1). L. K. 126 ; 
[1926] 2 W. W. R. 854 ; 36 Man. L. R. 
46.— CAN. 

d i. Administrator guiUy of 

fraud.] — Doe d. Dobie v. Vanderup 
(1836), 5 O. S. 85.— CAN. 

PART VI. SECT. 4, SUB-SECT. 5. — 

A. (a). 

6851 i. Sale of testator’s estate — Below 
proper valw.] — Defts., as exors. of a 
will, were directed by the mil to sell 
lands of testatrix, & distribute the 
proceeds among her cblldrtm & a gi'aiid- 
ehild. In this imtion, i)ltfs., two of the 
childi’en, alleged that defts., exors., had 
committed a broach of trust by soiling 
the lands at a gross undervalue. Pltfs. 
gave a notice for trial by jury, & the 
action was tried with a jury, & 
judgment entered upon Its findings 
in favour of pltfs. for the recovery 
of damages : — Held : the evidence 
established no negligence on the part 
of defts., tc no breach of tnwt.— 
Davies v. Nelson, [1928] 1 D. L. It. 
254 ; 61 O. L. R. 457.— CAN. 

PART VI. SECT. 4, SUB-SECT. 6.— 
A. (c). 

6906 i. Insurance of property.] Tn 


niitario exors. are bound to iiisui'i'. 
against lire, buildings forming i».n*t of 
the estate m their hands. A art' habit' 
on a deeastu} n if llit'y fail 1o insm'e. - - 
Be Gamble. 119251 1 D. L. R. 768 ; 57 
(). L. R. 501. -CAN 

PART VI. SECT. 4, SUB-SECT. 5.— 
A. (d). 

69131. Misappropriation — By auenl — 
Agent previously emplnged by (hvias<(t.\ 

- -Exors., rt'Iying in good laitli on tlio 
htatoment of their testator’s solr. that 
lie had in his hanils securities snflicKait- 
t o aixswcr a fund they W'ore dirt eted 
by the will to iiivt'st ftir an annuitant, 
distnlnited the estate. Suhsenuoiitly 
it was ftnmd that before testator’s death 
the soil', liad ndsapi»ropriatetl t-he 
money given tt> him hy testator tp 
invest, &: had, in fact, at tliti time 
of the reprc'sciitatioii, im seenrities or 
money m his hands : — Held • the exors. 
w'cro jirtitected by Trustee Limitation 
Act, R. 8. O. 1897, c. 129, s. 32. -- 
(h.ARKio V. Bellamy (1900), 27 A. R. 
435.— CAN. 


PART VI. SECT. 4, SUB-SECT. 5.— 
C. (a). 

6979 i. Bar to enforcement of remedy — 
Conduct of party injured — Delay .] — 
Meacham r. Draper (1851), 2 Gr. 316. 
— CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 

sd. Jurisdu'tion of court — 7’o call upon 
executors to account .] — The 8iuTogat,e 
Gt. has jurisdiction tt) call uyion an 
oxor. to aeeount even bi'fore the 
expiration of tho two years jirovidod 
for in his letters probate. — Re Nord- 
TOMAIE E.STATE, U928J 3 W. W. R. 
290.— CAN. 


PART VI. SECT. 6, SUB-SECT. 2.— 

B. (b). 

sm. Not where administration granted 
on appUcaiicm of party interested 
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adversely to executor .] — HIURISON v. 
M('Glv8 UAN (1859), 7 Ur. 531.— CAN. 


PART VI. SECT. 6, SUB-SECT. 6.— B. 

yn. Counsel's fee -For general viork 
tC advice — Not allowed.] — Re DoiiUK 
Estate, 119251 1 D. L. R. 1140 ; 119251 

1 \V. W. R. 770 — CAN. 

sp. Unless e^state 

difficult to vuinage or solicitor re^quired 
to remler services by imy of business 
man/igemenf.] — Re Roemer (Sask.), 
119271 W. W. R. 603 ; varied sub. 
now. Re Boemer Estate, Re Mott v. 
i;c)EMEU, (192S1 3 I). L. R. 860; [19281 

2 W. W. L. 506. -CAN. 

PART VI. SECT. 6, SUB-SECT. 5.— 

C. (a). 

7200 i. Under special circumstances.] 
— Where the circiimstanees of tho case 
render it reasonable that they should 
do so exors. ani tuiUtled to employ’' 
tho services of such agents as may be 
necessary. — Re JjEVel Estate, [1927 J 
1 1). L. B. 900; [19271 1 W. W. B. 
1000 ; 38 B. C. R. 211.— CAN. 

PART VI. SECT. 6, SUB-SECT. 5. - 

D. (a). 

sq. Increased fee to counsel — Necessity 
of notice to parties interested.] — In a 
proper case, an increased coiinsol fee 
should be allowed the solr. of the exor. 
as botweon solr. &: client. It is Im- 
possible to lay dowTi any fixed rub' 
governing such amounts. Tho in- 
creased fee should not be applied for 
or granted without notice to the parties 
Interested ; but in tho present case, 
since the parties were all before the 
ct. 8c had argiKJd the point, an increased 
counsel fee on the jiassliig of accounts 
w^as allowed to save further expense, 
although notice that It would be 
applied for had not boon given. — 
Macdovalp, Estate, [19281 2 D. L. It. 
338 ; [1928] 1 W. W. U. 652 ; 22 Sask. 
L. K. 288.— CAN. 
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on divdends of stock received by him, & 
kept at his banker's with his own money 
for a number of years, instead of being 
invested to accumulate. — Goodchild v, 
Fenton (1829), 3 Y. & JT. 481 ; 148 E. R. 
1269, Ex. Ch. 

7273a. .] — Gilroy v, Stephens, No. 

7268, atitc. 

7276a. — To authorise maintenance.] — Ohabl- 1 


TON V, Saden (1836), Donnelly, 36 ; 47 E. R. 

210 . 

7311a. Who may re-open.] — ^A., entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 
on C., a volunteer : — Held : C. could not, 
against the will of A., open the settlement of 
accounts with the exors. — Parker v. Bloxam 
(1855), 20 Beav. 295 ; 52 E. R. 616. 


Part VII. — Actions by and 

7439a. In whose name — ^Deceased’s property assigned 
to assignees before death.] — The property of 
an intvestate was assigned to assignees previous 
to his death ; pltf. .adirdnistei'ed, & applied 
i o deft, for payment for goods sold him by the 
intestate, in the name of the assignees, & 
afterwards brought an action in his character 
of admini^tratoi ' : — Held : such action was 
well brought.™ Brandt v. Heatxg (1818), 2 
Moore, 0. P. 184. 

7402a. Suit for account of testator’s estate.] 


against Representative. 

Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an account of 
his exor.’s testator’s estate taken, with a 
view to ascertain such exor.’s liabilities as an 
accounting party. — ^Smith v. O’Grady (1870), 
L. R. 3 P. 0. .SI 1 ; 7 Moo. P. 0. 0. N. S. 106 ; 
39 L. J. P. C. 63 ; 23 L. T. 476 ; 19 W. R. 
22 ; 17 E. R. 41, P. C. 

7584. Add. Annotation : — Refd. Rc Forder, Forder 
P. Forder, [1927J 2 Ch. 291. 


PART VI. SECT. 6, SUB-SECT. 7.™ A. 

sr. Jurisdiction of registrar — Should 
not pass upon his oum aocoants.] ~]te 
Dent, tl927J 1 D. L. E. .^02 ; r>l) 
N. S. R. 107.— CAN. 

7296 i. Passing accounts — Costs - 
Form of order.} — lie Haslett. 
McKenna v. HASLiriT, ri927] V. Ji. K. 
21; 48 A. L. T. 126; 11927] Argue 
L. R. 12.— AUS. 


PART VII. SECT. 1, SUB-SECT. 7. 

1 i. — Evideiu'c of oppomlc 

or interested party. 1 — Taylou u. Kegib 
(1895), 26 O. R. 483.- CAN. 

PART VII. SECT. 1, SUB-SECT. 9.— A. 

St. General ruLc .] — In litigating with 
third persons, oxoi's. ai'e, with rcspoct 
te costs, in the saniu position as parties 
who litigate In their own right. — 
Great Western Ry. Co. v. Jones 
( 1867), 13 Gr. 356.— CAN. 

sv. Liability on failure of appeal — 
Appeal unthout merit or sabsUince .} — 
I'he costs of an appeal without merit 
or Bubstanco taken by a personal 
represontutive : — Held : to bo payable 
by such representative in his inoividual 
capacity. —Streijoff v. First Na- 
tional Bank of Jouet, [1926) 2 
W. W. K. 5 01. —CAN. 

PART VII. SECT. 2, SUB-SECT. 5.™ 
B. (a). 

sw. Appointmf'ut by foreign court .] — 
An exor. or administrator cannot, as a 
general nilo, bo sued os such In the cts. 
of any State or country other than 
that in which he received his appoint- 


ment — OooDBuv V. Mitchell, [1926) | 

uj ^ vv . . iw. u I , I 

CAN. I 

PART VII. SECT. 2, SUB-SECT. 5.— 
B. (c) ii. 

8X. To action by widow — TJndtr 
Widow's Jielief Act — Sir months after 
death of husband. | — Krogman r. Dick* 
HON, 11928] 2 1). L. R. 948.™ CAN. 

PART VII. SECT. 2, SUB-SECT. 6— A. 

p i. Claim for deceased's board 

during lifetime.] — He Tnom’SON (1926), 
58 N. S. R. 489.™ CAN. 

PART VII. SECT. 2, SUB-SECT. 8.™ A. 

a i. .] — The proper 

form of Judgment against exors. or 
administrators in respect of a liability 
of deceased Is for payment In due 
course of administration, unless there 
is on their part a distinct aifinnative 
admission or assets sulUciont to pay all 
creditors ; upon a judgment for tbt> 
amount recovtirod to be paid In due 
couise of administration it is imjiropor 
to issue execution. — lie Hextall 
Estate, [1921] 1 W. W. R. 118; 66 
D. L. R. 710.--CAN. 

PART VII. SECT. 2, SUB-SECT. 8.™ C. 

d i. Judgment against defendant 

administrator of estate.] — coi'tiiicate 
of a county ct. judgment against 
“A. B., administrator of the estate 
of X.,” charges A. B. personally & 
not tiie estate . — He .Toy(;k & ycARR'i 
I (1889), 6 Man. L. R. 281.™ CAN. 

f i. Contribution from devisees. ] — 

Emerson v. Canniff (1878), 26 Gr. 
149.— CAN. 


PART VII. SECT. 2, SUB-SECT. 9.— A. 

s i, Widow's costs of application 

for relief under Devolution of Estates 
Act. It. S. S.. 1920 (c. 73), s. 24. J— 
He Mowchiunko, [1926] 1 D. L. R. 
265 ; [19261 1 W. W. R. 130 ; 20 Sask. 
L. 11. 279.™ CAN. 

s ii. Litigation caused by legatee.] 

— O’SCLIAVAN r Hartt (1885), 11 
S. O. R. 322.— CAN. 

PART VII. SECT. 2, SUB-SECT. 10.™ A. 

7763 i. Garnishee proceedings — Decree 
in administration suit — Damages re- 
covered by administratrix under Fatal 
Accidents Act — Garnishee summons set 
aside.] — McEwan v. Speckt (N. W. T.) 
(1906), 4 W. L. R. 325.™ CAN. 

PART VII. SECT. 2, SUB -SECT. 10.™ 
B. (a). 

sy. Priority of exeeution — Over pur- 
chaser from executor.] — Henry v. Sharp 
(1871), 18 Gr. 16.— CAN. 


PART VII. SECT. 2, SUB-SECT. 10.— 
B. (b). 

li. .] — Held: land & tenements, 

hold in fee simjile by debtor at the time 
of his decease, might' be taken in exeou- 
I'ion on a jiidgmont against his exor. 
or administrator. — Forsyth & Rioh- 
AUDSONi;. Hali.( 1830), Dra. 304. — CAN. 

sz. Judgment by default — Notwith- 
standing insufficient personal assets .] — 
Held : the exor. was not entitled to 
an Injunction against proceedings on 
the judgment. — Doner v. Ross (1872), 
19 Gr. 229.— CAN. 
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Part VIII. — Administration by Court. 


7867. Add, Annotatio7i : — ^Retd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. 

7987. Add, Annotation : — ^Mentd. Weld v, Petre, 
[1929] 1 Ch. 33. 

7990. Add, Annotation : — Refd. Me Robertson’s 
Application (1929), 46 T. L. R. 17. 

7993. Add, Annotation : — Refd. Haskell v, Marlow, 
[1928] 2 K. B. 45, 

8014. Add, Annotation : — As to (1) Refd. Re Ross, 
Ross V, Waterfield (1929), 40 T. L. R. 01. 

8018. Add. Annotation : — Refd. Hunter v. Stadt- 
ische Hochseefischerei Gesselschaft, [1925] 2 
K. B. 493. 

8228. Add. Annotation : — ^Mentd. Grant v. Boos, 
[1926] A. C. 781. 

8270a. Separate sets of trustees of settled 

shares.] — Re Scott, Scott v, Scott (1926), 
71 Sol. Jo. 430. 

8280a. Power of court to order— Ancillary to order 
relating to management of property — R. S. C. 

Ord. 15, r. 2 (13).] — Wlien, in an administra- 
tion action upon a summoris connect('a with 
the management of the property, under above 
sub-rule, a judge of the Ch. Div. sittmg in 
chambers makes an order sanctioning the 
expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jimsdiction under that sub-rule, by tiic 
same order, to give full practical effect thereto 
by further directing i)aymont of the sum so 
authorised out of a fund of whai.evcir amount 
standing in ct. to the general credit of the 
action. — Rc Terry, Terry v, Terry, [1929j 
2 Oh. 412 ; 98 L. J. Ch. 436 ; 141 L. T. 536 ; 
45 T. L. R. 539. 

8337. Add. Annotation: — Consd. (rroen r. 

Weathorill, 11929] 2 Ch. 213. 


8342a. Action against representative —Payment into 
court — Subsequent action by creditors — 

Whether creditors entitled to fund in court,] — 

A bill was filed by a cestui que trust against a 
suj'viving trustee & the rcpi*esentative of B., 
a defaulting trustee, to obhain a proper 
investment of the trust fimd. B.’s repre- 
sentative did not admit assets, but admitted 
that he had in his hands part of B.’s estate, 
which he paid into court under the order of 
the ct. A decree was obtained, by which B.’s 
estat(* was declared liable to make good the 
trust fund, accounts were ordered to be 
taken of B.’s estate. A creditors’ suit was 
instituted for th(» administration of B.’s 
estate', tSc the common decree obtained : — 
Held : the decree in the first suit did not 
entitle pltfs. therein to the whole fund paid 
into ct. in that suit, but only to a proportional 
Xiart of it witli the otlier creditors of B. — 
SMrni V. BiRem (1810), 3 Beav. 10 ; 9 L. J. Ch. 
349 ; Jur. 670 ; 49 E. R. 

I AmwtaUoii : — - Re!d. Tturiliij r. Tomlin (1811), 1 Jlaro, 236. 

8349. Add. Annolailon : — Refd. Douglass v, Lloyds 
Bank (1929), 31 Com. Cas. 263'. 

8358. Add, Annotation : — Mentd- English Insce. 
V. National Benefit Assoe., 11929J A. C. 114. 

8371. Add, Annotation : — Refd. Re Anderson- 
Berry, Harris v. Crifhth, [1928] Ch. 290. 

8484a. Valuation of annuity payable under 

payment included.] — In order to qualify an 
annuitant, to wliom a pei*S()D who died in 
1922 was liable under a judgment, by consent 
to pay th(! arinuif.y, to })i‘ove tor the value 
thereof in the a.dnunisti'ation by the ct. of 
the deceased person’s esi-ate, it is suOicient for 
the annuitant to ])rove, as a fact, that if the 
annuity continues for the pei-iod normally to 
be expected, the estate will not sullic.e to meet 
the debts k , the annuity in lull.- He Pink, 
Ei.vin V. Nkiiitinuaee, [1927] 1 Ch. 237 ; 


PART VIII. SECT. 1, SUB-SECT. 4, 

b i. Cannot entertain claim for 

balance on nwrtgage by exccidors to pay 
debts tfe- legacies.] — lie lUonAUDSox’s 
Estate (18U0), 22 N. S. 11. 1 16.— CAN. 

g i. Application for directions — 

Previous decree to deliver property in 
sul)-court.] — Where a deeree was 
obtained by a legatee against the exor. 
for delivery of the property in a suit 
in a Bub-court, & subsequently the exor. 
Hied a petition in the High Ct. under 
Indian Succession Act, XXXIX of 
i92r), 8. .302, for directions as to the 
fund relating to a charity mentioned 
in the will hut not dealt with by the 
decree of the lower ct., tiie High Ct. 
had jurisdiction to give directions, as 
the inatt43r was not adjudicated in tlie 
suit, but would not give diroetioris 
whore the matter had been definitely 
settled in a properly oonstitutcsd suit. — 
Akkayya V. Vanama Lakhhamma 
( 1027), I. L. 11. 51 Mad. 849.— IND. 


PART VIII. SECT. 2, SUB-SECT. 1. 

sa. Share of next of kin — Mortgagee 
of.} — Held : entitled to bring pro- 
ceodingB. — Sweeney v. Oaulaoheb 
(1888), 22 I. L. T. 82.— IR, 

sb. Assignee of.] — Held: en- 

titled to bring proceedings. — Tevlin 
V . Qiusknan (1901). 36 I. L. T. 35. 


PART VIII. SECT. 3, SUB-SECT. 2.— B. 

7987 ii. .1 — SoiiBV r. 1 ‘ahkeu 

(1920), 52 D. J.. K. 692.— CAN. 

sd. Not question vdiclher property part 
of estate .] — Colons, f 1 927 1 1 D. L. K. 
770 ; 61 O. L. R 225.— CAN. 

86. Question whether ea'ceutors might 
act ivithoiit consent of named person.] — 
Be JloGERS, 11929] 1 ]). L. ll. 110, 
63 O. J.. R. 180.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1. 

n i. .] — Qilbekt V, Jakvib 

(1869), 16 Gr, 265.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3. -G. 

8199 ii. Where personal 

estate svlflment if properly administfred 
— Limit of time for application for sale.] 
— l*EorLK’s Bank v. Marrow (1825- 
1897), N. B. Dig. 312.— CAN. 

PART VIII. SECT. 5. SUB-SECT. 3.— 
H. (b). 

h i. Balance on bond — After 

foreclosure A: sale by mortgagee.] — Rc 
Chandler’s Estate (1884), 5 R. & G. 
78.— CAN. 

h ii. Not debt arising out of 

illegal Iran^action.] — Re Ghee, Ex p. 
Lowe Kino, Public Trustee v. Lowe 
Kino, [1928] N. Z. L. R. 266. -N.Z. 
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8228 I. Mortgage debt — Purchase 

of land by deceased— Paymeni of mart- 
yaye as part of purchase price.] — Held : 
the nitgoe. was eutillod to prove for 
t he halanee of the mlge. debt against 
tlie gouernl estate of tlic purchaser. — 
Rc CoZfKK, I'ARKEU V. GLOVER (1877), 
24 Gr. 537.— CAN. 


PART VIII. SECT. 5, SUB-SECT. 3.— 
H. (d). 

sf. Parol evulenee.] —Held: tin* 

master had properly received parol 
evidence to establish the widow’s 
claim in question. — Ross r. Mason 
(1862), 9 Gr. 568.— CAN. 


PART VIII. SECT. 5, SUB-SECT. 4.— C. 

n i. Disposal of assets.] — Whore. 

a creditor or one of the next of kin in- 
stitutes an admirustratiou suit against 
au exor. the iuHtitnUon of the action 
or the obtaining of a decree will not 
bring the (Joctriue of lis pendens into 
operation, & does not deprive the exor. 
of the power to dispose of assets, 
unless pltC. has obtained an order 
appointing a receiver or an injunction 
restramiiig the exor. from exercising 
the powers vested in him. — L ee Lim 
Ma Hock v. Saw Ma Hone (1923). 
I. L. R. 2 Itan. 4. — IND. 



Cases 8484a— 9014. English and Empire Digest Supplement, 


90 L. J. Ch. 202 ; 136 L. T. 399 ; 70 Sol. Jo. 
1090. 

8494. Add. Annotation : — Mentd. Re City Life 
Aj^sce. (1925), 42 T. L. R. 45. 

8520a. Rate of interest.] — Whore an intestate dies 
insolvent proof can be made in respect of 
interest claimed by a creditor at the rate 
of 7 per cent, per annum calculated down to 
the date of payment, & Bkpey. Act, 1914 
(c. 59), s. 60, does not apply to such a case. — 
lie Wells, [1929] 2 Ch. 269 ; 98 L. J. Ch. 
407 ; 141 L. Tj 328. 

8750. Add. Annotation : — Mentd. Re Hardyman, 
Teesdale v. McClintock, [1925] Ch. 287. 

8790a. .] — A bill was filed for the administra- 

tion of the real & j)ersonal estate. A part 
of the real estate was specifically devised, & 
p^ave rise to questions of construction ; other 
part was devised to charities, whicli devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir, & the residuary personal estate was 
undisposed of, k, went to the next of kin - 


Held : the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 
k that those relating to the execution of the* 
trusts of the personal estate out of t/he 
residuarv personal estate. — Sanders v. 
Miller (1858), 25 Heav. 154 ; 53 E. R. 595 ; 
itiib nom. Saunders v. Miller, 0 W. R. 454. 

Annotations : — Consd. Re MiddletoD, Thompson v. Harris 
(] 882), 1 9 Ch. 1). 552. Refd. Handllcld r. Paiidfiold (1 863). 
32 L. J. Ch. 668 ; Patching v. liarnett (1881), 51 J.. .1. Ch. 
74. 

8793. Add. Annotation : — Generally, Mentd. Re 
Beimstein, Barnett v. Beimstein, [1925] Ch. 12. 

8802. Add, Annotation: — As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 

8841a. .] — Re Potts, IIooi.ey v. 

Eottntain, [1884] W. N. 106. 

8866. A dd. Annotation : — Refd. Re Porter, Porter 
V. Poi-ter, [1925] Ch. 746. 

8891. Add, Annotation : — Consd. 7n the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

9014. Add, Annotation : — As to (4) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] 1\ 139. 


PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (b). 

sy. Jnmirance police/ — Protected "for 
payment of debts — Under Life Insurance 
Act, 1908, 8, 65.1 — Where an insolvent 
estate inclndoH the proceeds of an in- 
surance policy protected for deceased’s 
debts by the above Act, the policy 
moneys arc liable for all testamentary 
expenses arising in the administration 
& realisation thereof ; funeral & the 
other testamentary expenses arc borne 
by the protected jiolicy moneys & the 
remainder of the estate in jiroiiortion 
to their value. — Maiti.and v, 1’ublic 
Trustee, 11924] N. Z. L. it. 840. — 
N.Z. 


PART VIII. SECT. 7. SUB-SECT. 2.— 
B. (0). 

sz. Overpaymerd — -Liability of ere- 
rutor. ] — Taylor v, Brodie (1874), 21 
Gr. 607. -CAN. 

PART VIII. SECT. 8, SUB-SECT. 1 .—A. 

8559 ii. Costs of mortgayee’s 

action to realise security <£* for adminis- 
tration ,] — Leonard v. KELLErr (1891 ), 
27 L. R. Ir. 418.— IR. 

PART VIII. SECT. 8. SUB-SECT. 2.— A. 

f i. Rstahlishing claim as such.] — 

N<‘xt of km who are succassrul in 
(‘stahllshing tlieir claims as such i)cfor(< 
the clii(5f dork are entitled to Im* paid 


then* costs incurred in so doing out of 
the estate of the intestate . — Re 
Gkazeurook, Chase r. Layton (No. 2), 
1192SJ V. L. it. 212.— A US. 

PART VIII. SECT. 8, SUB-SECT. 2. C. 

8771 i. Legatee cf* assignee — Whether 
1rgaf<r's costs only all owed . ] — Orders 
for costs, in administration suits, should 
’•e made in sucii a form tliat a person 
/ho has not encnmlicrcd his share will 
to relieved as far as possible in the 
rnat-ter of costs created by the faet< t/hat 
iinother (50*sliarer has assigned or 
■ncnmbciT'd lus share. — National In- 
HrmANT'E (k)., Jjti). w Nissim a UK ah a ai 
(Jtthbw (J928b I. L. K. Calc. 4 17. - 
IND. 
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VoL XXIV.— Cas»s 87—160. 


EXTRADITION AND FUGITIVE OFFENDERS. 


Part I. — Extradition to Foreign Countries. 


37, Add, Annotations: — As to (1) Refd. R. v. 
Beebo (1025), 133 L. T. 736. Generally, Mentd. 
Statham v. Statham, [1029] P. 181. 

126. Add, Annotation: — As to (1) Refd. R. v. 


Brixton Prison, Ex p. Shore, [1926] 1 K. B. 
127. 

127. Add, Annotation : — Consd. R. v, Brixton 
Prison, Ex p. Shore, [1926] 1 K. B. 127. 


Part III. — Surrender between British Dominions inter se 

and the United Kingdom. 

Add, Annotation : — fo (1) Apprvd. Sobhuza Official Receiver, [1927] 2 Ch. 85. Refd. 

II. V, Miller, [1926] A. C. 518. Re Jaweti, [1929] 1 Ch. 108. 

160. Add. Annotation : — Refd. Campbell v, Poliak, 
169. Add. Annotations Apld. Re Pa^et, Ex p, [1927] A. C. 782. 


PART I. SECT. 2, SUB-SECT. 2.— B. 

sa. Obtaining by false pretences — 
ISxtradiiable offence.] — Re Martin (No. 
2) (1897), 2 Terr. L. K. 304.— CAN. 

sb. Procuring ai)orlion.] — Tlio pro- 
(juiluff abortion held extraditable on 
the demand of the State of Alabama. — 
Re O’Connor, 11928J I D. L. R. 558; 
[1928] 1 W. \V. R. 65 ; 39 B. 0. R. 
271; s\ib nom. Ex p. O’Connor, 49 
Can. Grim. Cas. 151. — CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

39 iv. Application by French 

Repvblic — Extradition to Saar Rasui 
of Germany.] lie Incampe, [1928 1 3 
D. L. R. 240 ; 49 Can. Grim. Gas. 386.— 

CAN. 

t i. .] — Extradition T>roceedings 

need not originate In the foreign 
country. — Re O’Connor, [1928] i 
D. L. R. .558; [1928] 1 W. W. K. 65 ; 39 
U. C. R. 271 ; sub nom. Exp. O’Connor, 
49 Can. Crlm. Cas. 151. — CAN. 

PART I. SECT. 3. SUB-SECT. 3.™ 
C. (a) i. 

68 i. Identity of accused.] — Evidence 
which under Canadian law may Tae 
inadmissible on a trial because the 
prisoner had not been properly warned 


of the possible consequences of the 
making of a statement or giving answers 
a policeman’s question is at least 
admissible on extradition proceedings 
to f)rovo the identity of the person 
arrested with the person charged. — 
Rc O’Connor, [1928] 1 D. L. R. 658 ; 
[1928] 1 W. W. R. 65; 39 B. C. R. 271 ; 
sub nom. Ex p. O’Connor, 49 Con. 
Grim. Cas. 151. — CAN. 


PART I. SECT. 3, SUB-SECT. 3.— 
C (a) ii. 

83 iv. .1 — While the imputed 

offence must be shown to be a crime 
under the law of the demanding State, 
yet, in determining whether there is 
such evidence of criminality as accord- 
ing to Canadian law would Justify a 
commitment if the crime had been 
committed in Canada, regard is to bo 
had t o the essence of the act charged, 
& oxtnidition is permitted if thoi-o 
exists the oloraents of the imputed 
offence according to Canadian law. — 
Wariiinoton State v. Fletcher, 
[1926] 3 D. L. R. 426; [1926] 2 

W. W. R. 508 ; 46 Can. Grim. Cos. 
226 ; 20 Saak. L. R. 575.— CAN. 

c i, Whether admissible as proof 

of lair of demanding SUiR. ] — He Wagner 


[1928] 4 D. L. R. 615 ; 50 Can. Crlm. 
Gas. 254.— CAN. 

■1. Foreign law — Mode of proof.]— 
Utah State v. Jones (1925), 44 Can. 
Grim. Cas. 355 ; [1925] 3 W W. R. 
750.— CAN. 


PART I. SECT. 3, SUB-SECT. 8.— E. 

b i. .]— /er Martin (No. 2) 

(1897), 2 Toit. L. R. 304.— CAN. 


PART III. SECT. 1, SUB-SECT. 3. 

sk. Not absconding from jail .] — 
Jatpal Bhagat r. R. (1921), I. L. R. 
1 Pat. 67.— IND. 

PART III. SECT. 2, SUB-SECT. 1. 

8t. OancelUihon of warrant — Juris- 
diction of High OoT/rf.]— Although Ex- 
tradition Act, 1903, s. 15, empowers 
the Govt, of India & the local Govt, to 
stay proceedings taken under chap. Ill 
of the Act & to direct any warrnnt to be 
cancelled & accused released, this does 
not oust the jiu’iadiction of the High 
Ct. to interfere where action has not 
been taken under a valid warrant. — 
Jaipal Bhagat v. R. (1921), I. L. R. 
1 Pat. 57.—IND. 
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FACTORIES AND SHOPS. 

Part I. — Classification and Definitions. 

8. Add. Annotation : — Aa to (1) Consd. Mumby 36a. Need not be by owner of building.] — 

V. Volp (1920), 141 L. T. 663. Mumby v. Volp, No. 98a, post. 

28. Cifution:—¥oT “ 2 B. & S. 153 ” read “ 8 B. & 

S. 163.” 40. Add, Annotation : — ^Refd. Skinner v. Breach, 

29. Add, Annotation: — Refd. Skinner v. Breach, [1P27] 2 K. B. 220. 

[1927] 2 K. B. 220. 


Part III. — ^Accidents. 


62. Add. Annotation: — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

68* Add. Annotation : — Generally^ Refd. Atkinson 
V. L. & N. E. Ry. (1926), 42 T. L. R. 79. 

68a. .] — Reaps., the occupiers of a 

factory, provided adequate guards for 
securely fencing the mill-gearing, &; exhibited 
a notice prohibiting workmen from removing 
any guard without special instruotions. The 
worl^en removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
onlv eight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was dragged into the coupling 
gear & was killed. An information against 
resps. under 1901 Act, s. 136, for neglecting 
to observe the provision of sect. 10 (1) (c) 
that the mill-gearing must be securely fenced, 
was disnodssed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident : — Held : under sect. 10 it was 
the duty of reaps, not merely to provide 
guards, but to fence the machinery securely, 
& as they had not performed this duty, the 
justices ought to have convicted them. — 
Thomas v. Bolton (Thomas) & Son, Ltd. 
(1928), 139 L. T. 397; 92 ,T. P. 147; 44 
T. L. R. 640 ; 26 L. G. R. 459 ; 28 Oox, 
C. C. 629, D. C. 

71. Add. Annotation : — Refd. Atkinson v. L. & 
N. B. Ry. (1926), 42 T. L. R. 79. 

«ua. jifAauuiuaijr oi|uaiij saie xouueu wr UU" ) 


fenced — Overhead shaft.] — Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed paJi of the mill gearing. The 
driving belt slipped off the pulley & an 
employee of resps. attempted to put it back 
whue the shaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on tlie belt the workman stood on a beam 
about seven feet from the floor, & was acting 
contrary to resps.* instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case ; — Held : the finding of 
the justices was not equivalent to a finding 
that the shaft was “ in such position or of 
such construction as to be equally safe to 
every person employed or working In the 
factory as it would be if it were securely 
fenced,” which was the requirement of 1901 
Act, s. 10 (1) (c), & there would have been no 
evidence to support the latter finding.— 
Atkinson v. London & North Eastern Ry. 
Co., [1926] 1 K. B. 313; 95 L. J. K. B. 266; 
134 L. T. 217; 90 J. P. 17; 42 T. L. R. 79 ; 
23 L. G. R. 702 ; 28 Cox, 0. C. 112, D. 0. 

Add, Annotations : — Aa to (1) Consd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 
628. Generally y Mentd. Scammell & Nephew 

V. jaui'iuy, X AV. AJ. -xxv. 


PART 1. SECT. 1, SUB-SECT. 1. 

■a. Flour miU.] — Held : a“ factory ** 
within Factories Act, 1894. — Sei.by v. 
Banniqan (1901), 3 S. A. L. K. 21.— 

AUS. 

m I. .] — Held : a drying yard, 

situate about five or six yards from 
a factory, was part of the factory. — 
Ramanatham V. R. (1926), I. L. R. 
50 Mad. 834.— IND. 

PART III. SECT. 1, SUB-SECT. 1.— A. 

70 iii. .1 — A CO. was 

charge^d under 1901 Act, s. 10 (1) (c), 
with falling to keep Its factory in con- 
formity with that Act, In respect that 
a dangerous part of the machinery, the 
cutter of a horizontal milling machine, 
was not either securely fenced, or In 
such a position or of such constmetion 
as to ho equally safe to every person 
employed or .working in the factory 
aa it would have been if it had 
been securely fenced: — Held: (l)tho 
question whether a part of the 
machinery was *' dangerous within 
tile Aot was one of degree, He the 
risk involved In the use of the cutter 
did not reach a degree suffloleut to 
Justify that part being classiflod as 
'* dangerous *’ ; (2) in any event, to 


secure a conviction, facts must ho 
established to support the second 
branch of the complaint, on the 
facts, the charge was not proven. — 
Laudek V. Barr & Stroud, [1927] 
S. C. (J.) 21.— SCOT. 

76 a i. .] — Defta. were 

tlie occupiers of a factory. A workman 
in tlieir employment, following his 
dailv duties, climbed up a ladder to the 
shafting in the dye-house to flx a belt 
on a pulley, & was caught in the 
shafting, whirled round & killed. No 
one actually saw the occurrence, but, 
as portions of deceased’s clothing were 
on the shaft, they probably got caught 
In it. An information against defts. 
charged that, contrary to Factory 
& Workshop Act, 1901, s. 10 (1) (c), 
a part of the mill gearing, namely, 
a line of shafting, was neither socurcly 
fenced nor in such a position nor of 
such construction as to be equally as 
safe to every person employed or work- 
ing in the factory as if It had been 
securely fenced. The justices dismissed 
the information, hut stated a case for 
the opinion of the K. B. D. : — Held : 
defts., In failing to fence the line of 
shafting, had contravened Factory & 
Workshop Act, 1901, s. 10 (1) (c), & 


should bo convicted. — M inistry of 
Labour for Nortbbrn Ireland v. 
CowDY & Sons, [1929] N. I. 110.— 

IR. 

81 iii. .] — In an 

action by tho widow of a deceased 
omplovee against his employer pltf. 
alleged that deft, in contravention of 
Factories & Shops Act, 1912 (N.8.W.), 
neglected He omitted securely or at all 
to fence the demgorous parts of a 
machine whereby deceased was injured 
He died. The jury returned a general 
verdict for deft. : — Held : in the par- 
ticular circumstances there should be 
a new trial, there having been a mis- 
direotlon on tho question of contribu- 
tory negligence upon which the Jury 
might have acted. — Cofield v. Water- 
loo Case Co., Ltd. (1924), 34 C. L. R. 
363.— AUS. 

81 iv, — — - -~““.]— “Con- 

tributory negligenoe is not a defence to 
an action to recover damages for 
personal injury, caused by a breach 
of on absolute statutory duty imposed 
for the benefit of a class of persons, of 
which pltf. is a member. — Bourkb t*. 
BurrERPiELD He Lewis, Ltd. (1927), 
38 O. L. R. 854 ; 27 S. R. N. S. W. 
339 : [1927] Argus L. R. 3.— AUS. 



Vol. XXIV.— Factories and Shops. Cases 91— 206a. 


91. Add. Annotation : — Aa to (2) Consd. & Expld. 
Mumby v. Volp (1029), 141 L. T. 003. 

92. For “ 69 L. T. 622 ” read “ 79 L. T. 622.” 

98a. Duty to keep in repair & free from obstruction 
—Part of factory in occupation of lessee.] — The 

supply of mechanical power referred to in 
Factory & Workshop Act, 1901 (c. 22), 

8, 149 (1), is not limited to the case of supply 
by the owner of the building, & there is no 
reason to read into the sub-sect, after the 
word “ supplied ” the words “ by the owner.” 

X. owned a building which was a factory 
where more than forty persons were employed, 

& carried on business as a shirt manufacturer 
in the basement & on the ground & first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 

Part IV. — Dangerous and 

118. Add. Annotations: — ^Refd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. | 
Same, Timmins v. Same (1926), 96 L. J. K. B. 

295 ; Lewis v. Guest, Keen ^ Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
CrawsHay (1927), 96 L. J. K. B. 664; Bevan 
V. Nixon’s Navigation Co., [1929] A. C. 44. 

129. Add. Annotation: — Generally ^ Mentd. Bennett 
V. Whitehead, [1926] 2 K. B. 380. 

153. Add. Annotation : — Refd. Sti’oud v. Bath Gas 
Light & Coke Co. (1927), 137 L. T. 623. 

153a. Temporarily used — Machinery not 

in actual use,] — ^By Factory k, Workshop 
Act, 1901 (c. 22), s. 79, the Secretary of Stat^ 
may make regulations in respect ot dangerous 
machinery. By sect. 105 the provisions of 
the Acts with resjject {inter alia) to flrios in 
respect of death or injury are applicable as if 
any premises on which machinery worked by 
steam, water, or other mechanical power is 
temporarily used for the purpose of the con- 
struction of a building or any structuial work 
in connection with a building were included 
in the word “ factory,” & as if the person 
who by himself, his agents or workmen, 
temporarily uses any such machinery for the 
before-mentioned purpose were the occupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 

Part V. — Conditions as to 

192. Add. Annotation: — As to {!) Consd. lluther- 
ford V. Trust Houses, [1926] 1 K. B. 321. 

193. Add. Annotation : — As to (2) Distd. Ruther- 
ford V. Trust Houses (1925), 89 J. P. Jo. 
682. 

206a. Shops Act, 1913 (c. 24), s. 1. — 

Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 

PART V. SECT. 3, SUB-SECT. 1. 

ik, Medt-times — IrdervaX for rneala — 

Whether part of hours of employmera — 

Shops .4cl,19l 2 (c. 3). s. 1 (3 ) <£• Sched, /. 1 

— Two omployees in a shop began 

work at 7 a.m. & stopped work at 


persons. The factory of X. & that of Y. 
were respectively worked by separate & 
distinct electric motors, driven by electricity 
generated & supplied by the electricity 
undertaking of a municipal corpn. k each 
factory had a seiiarate meter. Without this 
supply of electricity the electric motors could 
not be driven \—Ueld : mechanical power, 
namely, elect.rical current, was supplied to 
different parts of the same building witliin 
sect. 149 (1). Accordingly, as the building 
was a tenement factory, etc., the owner, 
was responsible under sect. 14 (6), (7) of the 
Act that the means of escape in case of Are 
provided tlu'oughout the factory, including 
the two floors t>ccuj)it*d by Y., should be 
maintained in good condition k free from 
obstruction. — Mitmby ik V'olp (1929), 141 
L. T. 663 ; 93 J. P. 197 ; 27 \t. G. H. 594, 
1). C. 

Unhealthy Industries. 

of fencing floor-openings with a suitable guard 
rail k toe board or other oiriciont means ; 
Held, : (1 ) the words “ tijrnijorarily used ” are 
not conlined the actual riKuncuit when the 
machinery is in use, but extend to the whole 
period during which the luachincM'y »s available 
for us(‘ in tlie consirucUonal work, k there- 
fore that i3crs(>ns who had brought such 
machinery upon tlui promisi‘S were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an unfencinl shaft at a time when 
the mechanical lioist for wliKdi the shaft was 
made was not in use ; (2) the words 

‘‘ employers of workmen ” imposed upon 
sub-contractors, engaged m laying floors in 
a. building in courstj of ori'ction, liability in 
respect of the death of one of theh' workmen 
who fell through an unguarded well hole which 
tht‘ sub-contractors had left for a staircase in 
the construction of which the sub -contractors 
were not concerned. — Barnett v. Caxton 
Floors, Ltd., Butler v. Kleine Patent 
Fire Resisting Flooring Syndicate, Ltd. 
(1928), 110 L. T. 138 ; 93 J. P. 59 ; 45 T. L. R. 
141 ; 27 J..G.R.27; 28 Cox, C. C. 558, D. C. 

180a. Regulations binding on “ employer o! 

workman ” — Liability of sub-contractor.] — 
Barnett v. Caxton Floors, Ltd., Butler 
V. Kleine 1 Latent Fire Resisting Flooring 
Syndicate], Ltd., No. 153a, ante. 

Employment and Wages. 

sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the pi’o visions of 
sect. 1 (i) (a), (b), (c) k (d) of the above Act 
shall apply to shop assistants imipioyed on 
the premises wholly or mainly in connection 
with the sale of intoxicjating liquors or re- 
freshments for consumption on the piemises, 
he must be taken to elci^t to adopt the 
extended definition of shop assistant in 

ment includod thoflo hourH, Sc thoir 
employer had contravonod the above 
Act by not allowing them an interval 
of throe-quarters of an hour between 
those hours. — UirrcHisoN v. CuMTVfiNO, 
[1926] 8. O. (J.) 110.— SCOT. 


6.45 p.in. One ot them was allowed 
away for dinner from 10.46 a.m. 
until 11.45 a.m.. the other from 
2 p.m. to 3 p.m., approximately; — 
; although each of the employees 
was away during part of the period 
11.30 to 2.30, their hours of employ- 
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sect. 1 (5) of the above Act, namely, that 
“ shop assistant ” includes ** all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,** & he cannot 
afterwards be heard to say that any i)erson 
so employed is not a shop assistant. — 
Rutherford v. Trust Houses, Ltd., [1926] 
1 K. B. 321 ; 95 L. J. K. B. 371 ; 134 L. T. 
630; 90 J. P. 62; 42 T. L. R. 148; 24 
L. G. R. 246 ; 28 Cox, C. C. 161, D. C. 

233. Add, Citation : — previous proceedings, sub 
nom, Sharman v. Union Iron Works Co. 
(1852), 3 Car. & Kir. 298, N. P. 

236. Add, Annotation : — Refd. Pritchard v. James 
Clay (Wellington) (1926), 42 T. L. R. 139. 

261. Add, Annotation : — Refd. lliversdale Mill Co. 
V, Hart (1926), 43 T. L. R. 73. 

263. Add, Annotations .—Apld. Jones V, Harris 
(1926), 43 T. L. R. 1. Consd. Hart v, Rivers- 
dale Mill Co., [1928] 1 K. B. 176. 

264a. .] — Applt. was employed by resps. as a 

moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
6fd. for a complete pipe free from defects, & 
other & smaller agreed prices for pipes de- 
fective in specified ways, c,g,, 5 id. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applt. *8 employment. 
No notices containing the terms of the agree- 
ment were kept by resps. as required by 
Truck Act, 1896 (c. 44), & no particulars in 
writing were supplied to applt. as required 
by that Act : — Held : the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 


length & free from defects, & in paying the 
smaller prices for defective pipes resps. were 
making deductions “ for or in respect of bad 
or negligent work or injury to the materials 
or other property of the employer.** — 
Pritchard v. Jambs Cday (Wellington), 
Tyro., [1926] 1 K. B . 238 ; 95 L. J. K. B. 107 ; 
134 L. T. 244 ; 90 J. P. 15 ; 42 T. L. R. 139 ; 

70 Sol. Jo. 266 ; 28 Cox, C. C. 122, D. C. 

Annotation : — Distd. Hlversdale Mill Co. v. Hart, [1927] 
1 K, B. C24. 

264b. — ^By order dated Mar. 3, 1897, the 

Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
“ standard list ** rates of wages which had 
been agreed between the employers* & 
workers* organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages : — Held : this deduction 
was not illegal as being in contravention of 
the Truck Acts. — Hart v, Riversdale Mill 
Co., [1928] 1 K. B. 176; 96 L. J. K.B. 691; 
137 L. T. 364 ; 91 J. P. 135 ; 43 T. L. R. 396 ; 

71 Sol. Jo. 407, C. A. ; affg, S. C. sub nom, 
Riversdale Mill Co. v. Hart, [1927] 1 K, B. 
624, D. C. 

276. Add, Annotalion : — Apld. Hart v, Riversdale 
Mill Co., [1928] 1 K. B. 176. 

277. Add, Annotation : — Consd. Hart v, Riversdale 
Mill Co., [1928] 1 K. B. 176. 


Part VI. — Administration and Penalties. 

299. Add, Annotation : — Refd. Atkinson v, L. & N. E. Ry. (1925), 42 T. L. R. 79. 


PART V. SECT. 3, SUB-SECT. 2. -A. 

211 i. Customer in shop before closing 
haur — failure to complete purchase in 
time — Shops {Early Closing) Act, 1920 
(c. 68). Sched. i. Art 2 (1).]— An 
auctioneer, who had closed his premises 


to the public at the appoiiiiotl hoiu*. 
but contlnuod after that hour to con- 
duct retail sales by auction to pereons 
who were already collected within the 
jiremisos, was held rightly convicted, 
in respect that, while an auctioneer 
might complete any transaction which 


was in progress at the time of closing 
for the benefit of those then present, 
he was not entitled thereafter to put 
up further articles to auction.— 
Gordon V. Somerville, [1928] S. C. (J.) 
46.— SCOT. 
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FAMILY ARRANGEMENTS. 


Part II. — Validity and Effect. 


58. Add. Annotation : — Mentd. Jagger v. Jagger, 
[1926] P. 93. 

114. Add. Annotation : — ^Mentd. Rc Barratt, 
National Provincial Bank v. Barratt, [1925] 
Oh. 650. 


164. Add, Annotation : — Refd. Parr v. A.-G., 
[1920] A. C. 239. 

165. Add, Annotation : — Consd. Re Oarnarvon’s 
C'hosterfield S. TL, Rc Carnarvon’s Highclere 
S. E., [1927] 1 Oh. 138. 


PART I. SECT. 3. 

32 ii. .] — In tho usual type of 

family arrangement, unless any item 
of property which is admitted hy all 
the naitlos to belong to one of them 
IS allotted to another there is no 
“ exchange ** or other transfer of owner- 
ship. 

A binding family arrangement of 
this type can be made orally, & if 
made orally, no question of registration 
arises. If sueh arrangement is fol- 
lowed by a writing containing reference 
to it, then the question is whether 
l.heroby tho terms of the arrangement 
have been “ reduced to the form of a 
document,** i.e, formally recorded in 
a document with the purpose that they 


should be evidenced by that document, 
& that is a question of fact, in each 
ease to be detennined upon a considera- 
tion of tho nature &: phraseology of the 
writing & tho circumstances in whiijh 
& the purpose wdtb which it is written. 
— Ram Gopaj^ v. Tunsm Ram (1928), 
1. L. 11. 51 All. 79.— IND. 


PART II. SECT. 1. 

n i. .] — SinH Gopal r. RiriAUi 

Lal (1927), I. L. R. 50 All. 284. -IND. 


PART II. SECT. 7. 

136 ii. .1 -IlAlMvlNK V. 

Aglassingek, fl928J 4 1). L. R. 188. — 

CAN. 


PART II. SECT. 8. SUB-SECT. 1. 

sa. Coin promise hrtivccn hnahand 
w\fv —liitsiH’cimq irifCs properfy — (7ori- 
cralmnif of fart hy hnshainh] — Specific, 
porformanco decreed of an agreement 
in the English form made between 
husband lV wife, Armenian Christians, 
in the nature of a family compromise 
respecting the wife’s 8('T»arate property. 
In the answer of the wife It was 
alleged that propiirt.y purchased by 
the Imsband liad been concealed by 
him from hiu* w'hen she cxccnt<;d the 
agreement ; — TTrld : under the cir- 
cumstances, tliat fact even if proved, 
was not Ruffleient to entitle tlu* wife 
t o treat tho agreement as h nullity.- - 
Gkkgory v. Coohrank (1800^, 8 Moo. 
Ind. App. 2 7 5.- -IND. 
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FERRIES. 

Part I. — Definition and Nature of Ferries. 


6. Add, Amiolaiiou : — Bournemouth - Swanage 
Motor Koad <fc F(‘rry (-o. v. Harvey & Sons, 
[1929] 1 Ch. (386. 

8 * For the paragraph in the original volume sub- 
stitute the following paragraph : — 

.] — Defts., under a statute of 1791, built 

a toll- bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of tlio bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. denied pltfs.* 
right to free access to the school over the ap- 
proach : — Held: as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by wliich adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded. — Yorkshire, East Riding, 
County Council v, Selby Bridge Co. op 


34-. Add. A'HHotedloiis : — As to (2) Expld. Bom'ne- 
inouth-Swanage Motor Road A Ferry Co. v. 
Harvey & Sons, [1929] 1 Ch. 08G. As to (3) 
Refd. Layzell v, Thompson (192(5), 43 T. H. K. 
58. As to (6) Consd. Boumemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 
[1929] 1 Ch. (580. 

35. Add. Any^otaiioTis : — Consd. Bournemouth- 
Swanage Motor Road A Ferry Co. v. Harvey 
A Sons, [1929] 1 Ch. 086. Refd. LayzeU v. 
Thompson (1920), 43 T. L. R. 58. 

35a. .] — IjA yz:ell v, Thompson, No. 13a, 

ayiie. 

51. Add. Annotation : — As to (2) Refd. Layzell v. 
Thompson (1920), 43 T. L. R. 68. 

55a. Extent of right — Whether exclusive right of 
ferry — Construction of Act.]— By a private 
Act pltfs. were empowered to make & main- 
tain a motor road from South Haven Point 
in the parish of Studland in the county of 
Dorset to a public road leading from Studland 
to Swanage. By sect. 50 of the Act they 
were empowered to establish, maintain, work 
use a ferry service for passengers, animals 
vehicles <& goods between the Sandbanks & 
South H aven Point within Poole Harbour. By 
sect. 02, passed for the protection of the Poole 
Harbour Comrs., pltfs. were required to 
establish or acquire & thereafter continuously 


Proprietors, [1926] Ch. 841 ; 95 L. J. Ch. 
86 ; 133 L. T. 628 ; 41 T. L. R. 602 ; 69 
Sol. Jo. 776 ; 28 L. G. B. 647. 

13a. Persons able to cross on foot 

at low water.] — (1) Held: a franchise ferry 
between South Benfleet & Canvey Island had 
been granted to pltfs.* predecessors in title. 

(2) The case is unique in one respect 
because at low water the tidal creek can be 
traversed on foot (Bomer, J.). — Layzell v. 
Thompson (1926), 91 J. P. 89 ; 43 T. L. B. 68 ; 
affd. (1927), 96 L. J. Ch. 332, C. A. 

31a. .] — The landing stage constructed 

in Poole Harbour at South Haven Point by 
the Bournemouth-Swanage Motor Road & 
Ferry Co. under their private Act of 1923 
is the private property of the co., & they are 
entitled to prevent any one from using it 
except in connection with their ferry & on 
payment of the appropriate tolls. — ^Bourne- 
mouth -Swanage Motor Road At Ferry Co. 
V. Harvey At Sons (1929), 46 T. L. R. 698 ; 
93 J. P. Jo. 496 ; 27 L. G. B. 633. 


Transfer of Ferries. 

work the ferry by means of a vessel propelled 
by steam on a chain cable system, At by sects. 
02, 97, passed for the benefit of certain land- 
owmers, they were requiied to provide from 
seven o’clock in the forenoon when summer 
time should be in forc(‘ At from eight o’clock 
in tlie forenoon at aU other times of the year 
until one hour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects, contained provisions 
enabling Poole Harbour Comrs. At the land- 
owmers respectively to exercise certain powers 
At rights in case pltfs. should cease working 
the ferry or fail to work it continuously & 
clficiently. They established a feny service 
in accordance with these provisions : — Held : 
the Act did not confer on pltfs. an exclusive 
riglit of ferry, At that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act had in fact carried 
passengers between the Sandbanks Afc South 
Haven Point without claiming any franchise 
entitling them to do so, from carrying 
passengeis bicycles At goods across the mouth 
of Poole Harbour within or near the lirnii® 
of pltfs.’ said ferry. — ^Bournemouth-Swan- 
AGF. Motor Road At Ferry Co. v. Harvey 
At Sons, [1929] 1 Ch. 686 ; 98 L. J. Ch. 118 ; 
140 L. T. 415 ; 93 J. P. 129 ; 45 T. L. B. 189 ; 
27 L. G. R. 264, C. A. 


Part li. — Creation and 
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Part III. — Rights, Duties and 

G’B. Add, Annotations : — ^Retd. Layzell v, Thonap- 
son (1926), 43 T. L. R. 68 ; Bournemouth - 
Swanage Motor Road & Ferry Co. v. Harvey 
4fe Sons, [1929] 1 Ch. 686. 

66. Add, Annotations: — As to {\) Consd. Bourne- 
mouth-Swanago Motor Road & Ferry Go. 

V, Harvey & Sons, [1929] 1 Ch. 686. Generally , 


Liabilities of Ferry Owner. 

Reid. Winsford Entertainments v, Winsford 
U. D. C. (1924), 23 L. G. R. 264 ; Yorkshire 
East Riding County Council v, Selby Bridge 
Co., [1925] Ch. 841. Mentd. Jaeger v, Jaeger 
Co. (1927), 44 R. P. C. 437. 

87. Add, Annotation : — As to (2) Reid. Bourne- 
mouth -Swanage Motor Road & Ferry Co. v. 
Harvey Sons, [1929] 1 Ch. 686. 


Part IV. — Disturbance of Ferries and Remedies Therefor. 


109. Add, Annotation : — Generally, Reid. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v, 
Harvey & Sons, [1929 1 1 Ch. 686. 

150. Add. Annotations : — As to {\) Held. Metcalfe 
V, Boyce, [1027] 1 K. B. 758. As to (3) Consd. 
Bournemouth-Swanage Motor Road & Ferry 


Co. V, Harvey Ac Sons, [1929] 1 Ch. 686, 
Generally, Reid. Layzell v, Thompson (1926), 
43 T. L. R. 58. 

161a. — ^ — .] — Layzell v. Thompson, No. 

13a, ante. 


PART IV. SECT. 2, SUB-SECT. 3.— B. 

sb. Proof of cLcquisition of termini 
sut^ent — Proof of origin unnecessary.] 
—In an action by a railway co. to 
interdict defender from conveying 
passengers for hire across a ferry : — 
tield : conveyances from tbe owners 
of the lands on either side of tbe ferry 
of their whole rights gave pursuers, 


in the abRCuco of any rival title in 
favour of defender, a primd facie titl(» 
to sue, without the nccesHlty of 
averring on what their author’s titles 
were founded. — L ondon, Midland & 
Scottish Ry. Co. v. McDonald, [1924] 
S. C. 835.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 4. 

•d. Right of ferry exercised by 


others.] — In an action by a railway oo. 
to interdict defender from conveying 
passengers for hire across a ferry : — 
Held : a defence that pursuers had not 
exercised an exclusive right of ferry, 
in respect that other persons had, 
without protest, ferried passengers for 
hire, was irrelevant. — L ondon, Mid- 
land & Scottish Ry. Co. v .McDonald, 
[1924] S. C. 835.— SOOT. 
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FISHERIES. 


Part II. — Public Fisheries. 


9. Add, Annotation : — Generally, Mentd. The 
Fagernes, [1927] P. 311. 

29. Add. Annotation : — Ae to (2) Refd. The Fager- 
nes, [1926] P. 185. 


50. Add. Annotation : — ^Refd. The Harkaway, 
[1928] P. 199. 

67. Add. Annotation : — Reid. South Staffordshire 
Mines Drainage Comrs. v. Elwell (1927), 91 

J. P. 153. 


Part III. — Private Fisheries. 

176. Add. Annotations : — Refd. Abrahams v. Mac- 353a. .] — In May At Oct. 1922, some dead 

Fisheries, [1925] 2 K. B. 18; Roe v. Russell, fish were observed in a river, at a spot below 


[1928] 2 K. B. 117. 

176a. Order for renewal of lease under Landlord & 
Tenant Act, 1927 (c. 36) — Includes fishing 
rights.] — Where a hotel is let with fishing 
rights & where on the termination of the 
tenancy the grant of a new tenancy is ordered 
by the tribunal under above Act, the tenant 
is entitled to have the fishing rights included 
in the new lease. — Stumbles r. Whitley 
(1929), 46 T. L. R. 37 ; 73 Sol. Jo. 782, C. A. 

262. Add. Annotation : — ^Mentd. Rc Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 

331. Add. Annotation : — Generally, Mentd. Farn- 
worth V. Manchester City Corpn., [1929] 1 

K. B. 533. 


that from which a di'ain-piije leading from 
certain gasworks entered the river. Samples 
of the efiQuent from this pipe were taken on 
each occasion, which, on analysis, were found * 
to contain matter highly poisonous to fish. 
The owner of the fishing rights over that part 
of the river affected commenced an action 
for an injunction & damages against the 
owners of the gjisworks : — Held : it was 
satisfactorily proved that the effluent from 
the gasworks was, on each occasion, the 
cause of the death of the fish, & pltf. was 
entitled to an injunction & damages. — 
Granby (Marquis) v. BAKEWELii Urban 
District Council \l92*6) 87 J. P. 105 ; 21 

L. G. R. 329. 


PART II. SECT. 1, SUB-SECT. l.—A. 

9 iii. Whether right to 

interfere with obstruction.] — 'Jliougli 
every Hubject has a cominen of 

fishery in the sea, a piTsou in po.sHCSHion 
of a weir imilt Ih*1ow low water mark 
may maintiaJn trcBT)aHS against a wrong- 
doer who int/erferes with ins poHRossion, 
though, 08 against the (>rown, the \veir 
was wrongfully there.— Wio^on r. 
CODYUK & Altjngham (1S88), 27 

N. B. K. 320.— CAN. 

20 i. Between high <£• low water 

mark — Effect of grant of .soil.] — The 
fact that the soil hetweou higli & low 
water marks has hoeii granted doeH-not 
Interfere with the public right of 
fishery. — Wii>jon v. Codvue & Atjjng- 
HAM (1888), 27 N. B. 11. 320.— CAN. 

PART III, SECT. 1, SUB-SECT. 1. B. 

109 ii. Whether prescrip- 

tive right of fishing from old banks 
exercisable from new banks.] -Where 
the right of salmon-fishing had been 
exercised from banks on the bed of a 
river for more than forty ycurs, hut, 
from changes in the river, new banks 
had been formed, one of which had 
existed for less than that period •— 
Held : the possession of the fishings 
from this new bank was only an exer- 
cise of the right of fishing previously 
exercised from the former banks, the 
substantial right of fishing being the 
matter to be regarded A' not the par- 
ticular stations from which the right 
was exercised. — Earl of Zetland v. 
Tennbnt’s Trustees (1873), 11 Maeph. 
(Ct. of Sobs.) 469 ; 45 Se. Jur. 311.— 
SCOT. 

PART HI. SECT. 1, SUB-SECT. 5. 

ISO I. Inland non-tidal lake — Land 
vested in Crown — Rights of owner or 
lessee of land extending to lake .] — 
McDonald v. Linton (N. B.), [1926] 
3 D. L. R. 779.--CAN. 

PART III. SECT. 8, SUB-SECT. l.—A. 

k I. .] — ^By the charter of the 


City of St. John, all the lands & 
waters within certain defined limits, 
bounded by low water mark, were 
granted by the Crown to the city, 
uni-h all the lights & privileges 
appurtenant thereto, including fishing ; 
& to the freemen & inhabitants of tlio 
city was granted the sole & exclusive 
privllogo of fishing, & erecting weirs 
between high & low water marks : — 
Held : the exclusive right of fishing 
granted b5’’ the charter did not extend 
to any part of the sea shore beyond the 
hounds of t.ho city, though It was 
within the harbour of St. John. — 
WlLHON V. CODYRK & ALLINGIIAM 
(1888), 27 N. B. 11. 320.— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— B. 

164 xi. .] — Litfle V. 

Moylett, [1929] I. II. 439.— IR. 

168 U. .]— Defts. denied 

the validity of the documentary title 
relied on, & further contended that, 
hy the provisions of Magna Carta, 
the Oown was prohibited from gi’ant- 
Ing a several or sole & exclusive fishery 
in the locus in quo in case such was not 
existing in or before the year 1189, 
& any grant by the Crown contrary to 
the provisions aforesaid was null 8c 
void ; that a several or sole & exclusive 
fishery in the locus in quo in or before 
the year 1189 did not in fact exist, 
& was not historically possible ; & 

that the said documents of title & the 
historical evidence riven showed that 
the claim to a several or sole & exclusive 
fishery in the locus in quo was modem 
in origin, & dated at the earliest from 
the times of Queen Elizabeth & King 
James I. : — Held: there was nothing 
in the terms of Magna Carta, o. 16, or 
the writings of ancient lawyers, or the 
judgments in modern cases to support 
the proposition that, whether the 
several fishery was actually in the 
hands of the Crown at the time of the 
death of Henry 11., or in the hands of 
on assignee or feudatory of the Crown, 
or even of an intruder, the original 
act of appropriation must have been 


effected by the Crown itself. — M oork 
V. A.-G., 11929J I. B. 191.— IR. 

PART III. SECT. 8, SUB-SECT. 2. 

sb. Right of lessee to cut bushes along 
bank necessary for fishing.] — Pltf. by 
indenture under seal, leased to deft, 
for a term of years, with the right to 
renew, pltf.’s land on the E. River, 
G. County, for flshmg purposes, with 
the riglit to enter & use the same in 
such a way os might be necessary for 
fishing in said river. Damages claimed 
by were for cutting bushes along 
the bank of the river : — Held : tluj 
burden of proof was upon i>ltf., & the 
right to fish from the bank of the 
river involved the right to do such 
cutting OB was necessary for that 
purpose. — McKeen v. Pattiu.o (1927), 
59 N. B. R. 452.— CAN. 

PART III. SECT. 3. SUB-SECT. 4. 

d i. Extent of rights acquired.] — 

Held : the right which may he acquired 
hy iiossessioii of forty years on a ^ant 
of salmon -fishings pertaining to lands 
situated on one side of a river (a) is not 
limited to the fishings in that part of 
the river which is ex adverso of the 
lands ; & (b) may extend to fishings 
beyond the medium filum of the river. — 
Earl of Zetland v. Tennent’s 
Trustees (1873), 11 Maeph. (Ct. of 
Sess.) 469 ; 45 Be. Jur. 311.— SCOT. 

PART III. SECT. 4, SUB-SECT. 2. 

sd. Ownership of land abutting on 
river — Tenant at will.] — A person in 
possession of land bordering on a non- 
tidal river, os a tenant at will of the 
owner, is entitled to bo treated as a 
riparian owner, so far as regards the 
right of fishing. — Phair v. Venning 
(1882), 22 N. B. R. 362.— CAN. 

PART HI. SECT. 6, SUB-SECT. l.—A. 

m i. .] — Little r. 

Moyi^ETT, [19291 I. U. 439.— IR. 

PART HI. SECT. 6, SUB-SECT. 2.— C. 

0 1. Centuries.] — Moore v. 

A.-G., [1929] I. K. 191.— IR. 



Vol. XXV.— Fisheries. Cases 366—628, 


Part IV. — Fisheries in 

356. Add, Annotations: — As to (2) Held. The 
Carigarth, The Otarama, [1^27] P. 93. 
Generally^ Mentd. Lagan Navigation Go. v. 
Lamoeg Bleaching, Dyeing & Mnishing Co., 
ri927] A. C. 226. 


relation to Navigation. 

366. Add. Annotation : — Refd. Tlie Carigarth, The 
Otarama, [1927] P. 93. 

368. Add. Annotation: — As to (2) Refd. Ilie 
Carigarth, The Otarama, [1927] P. 93. 


Part VI. — Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 

485. Add. Aiinoiofion Kvcrton r. Walker (1927), 137 L. T. 59d. 


Part VIII. — Jurisdiction of Justices relating to Fishery 

Offences. 

523. Add. Atmoiaiioii — Mentd. IVlaclean v. Workers’ Union, [1929] 1 Ch. 002. 


PART V. SECT. 1. SUB-SECT. 2. 

0 i. Power to restrict fishxna for 

salmon — Riparian ovmers on non- 
tidal river.] — Phaih v. Venning (1882), 

22 N. B. K. 362.— CAN. 

0 ii. Riparian owners on 

rstuarif — Titles acquired prior to July, 
1867.1— Delaney v. McDonald (1883), 

23 N. 13. R. 139.— CAN. 

PART V. SECT. 6. SUB-SECT. 1.— 

D (a). 

sk. Within two hundred yards of weir 
— Weir used for siipplyxnq water to mills, 
factories, or for miuigation — Fisheries 
Ur.) Act, 1850 (c. 88), s. 37.]— Ireland 
r. Quibke, [1928] I. R. 231,— IR. 

PART V. SECT. 6, SUB-SECT. 3. 

n I. .] — The ownora of a 

bagf-not flHhory duly removed the 
leaders of their bog-nets during the 
weekly close time. In spite of this, 
they caught 165 salmon during eleven 
successive weekly close : — Held : 

the owners wore guilty of a con- 
travention of Salmon Fishorios (Scot- 
land) Act, 1868 (o. 123), s. 15 (2), 


in respect that compliance with bye- 
laws did not avoid the dutv of observing 
the statutory prohibition against 
fishing for or taking salmon during the 
weekly close time. — Aberdeen Har- 
bour CoMRS. V. Stott, [1927] S. C. (J.) 
35.— SCOT. 

PART VI. SECT. 2, SUB-SECT. 1.— A. 

sm. Prohihilion against use of nets — 
Accused charged as ** master or person 
in charge *’ — No evidence that accused 
on hoard.] — Held : as there was no 
statutory provision making the master 
of a vessel liable, as sucli, for a con- 
travention of the bye-law, &, as the 
byo-law might be contravened by 
“ any person,” the prosecutor was 
bound to prove that the accjused was on 
board the vessel at the time. — Sttiacii 
V. Fakquhar, 11U29J S. C. (.T.) 88.— 
SCOT 

PART VI. SECT. 2, SUB-SECT. 1.— C. 

■o Prohilntion against use of crayfish 
pots — Condemnation of boat c& appur- 
tenances — Failure to summon joint 
owners, ] — FisiiKBiES CoMRs. v. Button 
(1925), 21 Tas. L R. 8. -AUS. 


PART VI. SECT. 4, SUB-SECT. 4. 

sp. Bounty — Time of service on ship — 
Regulations of December 10, 1897.] — 
Snow v. R. (1907), 11 Fxch. C. R. 164. 
— CAN. 

PART VII. SECT. 2. 

b i. Division of proceeds— Ship- 

wTcekcd sailors on hoard seeder .] — 
Connell v. Rorke (1859), 4 Nfld. 
L. R. 394.— NFLD. 

PART VIII. SECT. 1. 

a i. .] — Deft, was convicted 

by a district justice of an olleuco under 
Fisheries A(;t>, 1924, but the district 
justice omil-ted to order a forfeltm’o 
of the fish as required by the Act : — 
Held : the omission invalidated the 
conviction. — Tanqney v. Kerry 
County District Justice, [1928] 
1. R. 358.— IR. 

PART VIII. SECT. 6. 

626 i. General rule — Jurisdiction 
ousted.] — R. (Moore) v. O'Hanbahan, 
[19271 I. R. 406.— IR. 

m i. .] — R.v. IIarran (1912), 21 

O. W. R. 951; 3 O. W. N. 1107: 3 
D. L. R. 753.— CAN. 
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Cases 7»-^. 


English and Emfibe Digest Supplement. 


FOOD AND DRUGS. 

Part II. — Adulteration and Impoverishment. 


76. Add, Annotation: — ^FoUd. Bowker v, Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 750. 

78. Add, Annotation : — As to (2) Apld. Bowker v, 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 9(5 L. J. K. B. 750. 

78a. ■ — — .] — (1) Where a person is charged 

with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to a minimum below which the aiticle must 
be regarded as dcficient- 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding ^ abetting a retailer, if the 
wliolesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of the article. — Bowker v, Woodropfb, 
Bowker v. Premier Drug Co., [1928] 1 

K, B. 217; 96 L. J. K. B. 750 ; 137 L. T. 
347; 91 J. P. 118; 43 T. L. E. 516; 25 

L. G. E. 306 ; 28 Cox, C. C. 397, D. C. 
Annotation: — Ah to (3) Befd. Gough v, Rees (1929), 46 

T. L. li. 103. 

98a. Liability of wholesaler — Sale by retailer.] — 

Bowker v, Woodropfb, Bowker v. Premier 
Drug Co., No. 78a, ante, 

136. Add, CUations 23 L. G. E. 16 ; 27 Cox, 
C. 0. 672. 

140. Add, CUations 23 L. G. E. 22 ; 27 Cox, 
C. O. 678, D. C. 

Add, Annotation : — As to (2) Reid. Preston 
V. Grant (1924), 94 L. J. K, B. 125. 

147. Add, Annotation : — As to {!) Refd. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K.B. 750. 


148. Add, Annotation: — ^Refd. Bowker v, Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 
96 Li. j. K. B. 760. 

160. Add, Annotation: — As to (1) Consd. Bowker 
V, Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

150a. Absenqe of recognised standard.] — 

Bowker v, Woodropfb, Bowker v. Premier 
Drug Co., No. 78a, ante, 

174. Add, Annotation : — ^Folld. Bridges v, Griffin, 
[1925] 2 K. B. 233. 

187. After this case insert Addition of colouring 
matter to milk.] — No. 218a, post,** 

218a. Milk adulterated with colouring matter.] 

— The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), 8. 4, which neither includes such a 
defence nor contains any provision that it 
is to be read with any Act containing such 
a defence. — Eeeman v, Knapp (1926), 134 
L. T. 224 ; 90 J. P. 7 ; 42 T. L. E. 131 ; 24 
L. G. E. 42 ; 28 Cox, C. C. 117, D. C. 

243a. What amounts to.] — ^Applts., who manu- 
factured an article c^ed “ E.’s rum & 
butter toffee,** supplied it to a confectioner 
with a warranty, & on analysis it was found 
to contain rum & butter, & coconut fat. 
On a summons against applts. for giving a 
false warranty there was evidence that 
toffee made pakily with coconut fat had been 
sold for years as “ rum & butter toffee.** 
The justices convicted applts. : — Held : the 
description “ butter toffee ** implied that no 
fat, except butter, was used in the manu- 
facture, & the conviction must be affirmed. — 
Eiiey Brothers Halifax, Ltd. v, Hallt- 
MOND (1927), 44 T. L. E. 238, D. C. 

283. Add, Annotation : — As to (3) Refd. Conn v, 
TurnbuU (1926), 89 J. P. Jo. 300. 


Part III. — Sale of Unwholesome Food. 

358. Add, Annotation : — Refd. Frome United Breweries Co. v, Bath JJ., [1926] A. C. 686. 


PART II. SECT. 3, SUB-SECT. 3.— 
C. (a). 

110 iii. Whether property passed 

— Food <C* Drugs Act, 1908, ss. 6, 22.] — 
Walters v. Miiton, [1926] S. A. S. R. 
261.— AUS. 


PART II. SECT. 3, SUB-SECT. 3,— 
C. (b) iv. 

142 i. Notice not seen by jmr- 

ahaser — Onvs of proof ,] — Where an 
article of food exposed for sale bears a 
label indicating that it does not con- 
fonn to the statutory standard of 
genuineness : — Held : the seller must 
prove that the contents of the label 
were brou^t to the notice of the pur- 
chaser. — Patterson v, Findlay, 
[1926] S. C. (J.) 63.-~SCOT. 


PART II. SECT. 3, SUB-SECT. 3.— 
D. (b). 

sd. Coffee.] — K. having asked accused 
for coffee, received a mixture containing 
at least 67 per cent, of chicory. When 
he asked for coffee K. expected to get 
an addition of chicory according to 
commercial usage : — Held : what K. 
got was substantially chico^ contain* 
lug an addition of some coffee, & tho 
commodity was not of tho nature, 
substance & quality demanded. — 
Moodley V. R. (1927), 48 N. L. R. 
396.-~S. AF. 

PART II. SECT. 6, SUB-SECT. 4.— A. 

si. When returnable — Under Health 
Act, 1919, 8, 262 (d).l — The provision 
in above section, that where any 
proseoution or proceeding under 
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Part XII. of tho Act relates to any 
food, drug or substance, the summons 
** shall not be made returnable in less 
than fourteen days from the day on 
which It is served,** means that such 
summons is to be “ returnable In not 
less than fourteen clear days ’* from 
such date. — Downes v, Frkshney, 
[1928] V. L. R. 64 ; [1928] Argus L. R. 
6.— AUS. 

PART 111. SECT. 2, SUB-SECT. 1.— D. 

sg. Article sold — Mena rea — Whether 
knowledge of disease necesaary ,] — Held 
there was no evidence on whloh the 
magistrate could find that deft, sold 
meat affected by tuberouloais, knowing 
at the time that it was so affected, oc 
the conylotion should be quashed. — 
Dixon v, Seiler, Ex p, Sbilbb, [1928] 
S, R. Q. 93.— -AUS. 



VoL XZV.— Food sod Drags. Cases 414a — 672. 


Part V. — Particular Articles of Food. 


414a. Exposure for sale — What amounts to.] — A 
baker was delivering bread from an open car ; 
after completing his round, while he was on 
his way back to the bakehouse, he was 
stopped by an inspector, who weighed the 
remaining loaves & found a deficiency : — 
Held : there was both an offering & an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it wa« 
uncertain which, if any, loaves would remain 
unsold, & they were taken for the purx>o8e of 
being sold if customers required them. — 
Keating v. Horwood (1926), 135 L. T. 29 ; 
90 J. P. 141 ; 42 T. L. K. 472 ; 24 L. G. B. 
362 ; 28 Cox, C. C. 198, D. C. 

447. Add. Annotation : — Refd. Preston v. Grant, 
[1926] 1 K. B. 177. 

465. Add. Citation .•—27 Cox, C. C. 637. 

475. Add. Annotation : — ^Distd. Burrows v. Bapson 
(1927), 25 L. G. R. 397. 

475a. Grocer occasionally selling bottled 

milk.] — Applt. carried on business as a 
general grocer. Ue purchased for resale 
sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 


or purveyor of milk: — Held : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered. — 
Borrows v. Bapson (1927), 25 L. G. R. 397, 
I). C. 

476. Add. A'miotaiion : — ^Refd. Easington Rural 
District Council v. Gilson (1929), 46 T. L. R. 
107. 

476a. Necessity for registration in every 

district where business carried on.] — A person 
carrymg on business as purveyor of milk 
must be registered under art. 0 of the Milk & 
Dairies Order, 1926, with the sanitary 
authority of each district in which he carries 
on business. It is not sunicient that he is 
registered with the sanitary autlHU’ity of the 
district where his cowsheds & dairy are 
situated if he also carries on business in other 
districts where he has a rt'gular milk round. — 
Easington Rural District Council v. 
G 1 J.SON (1920), 46 T. L. R. 107 ; 93 J. P. Jo. 
780. 

495. Add. Annotation : — Reid. Bridges v. Griffin, 
[1925] 2 K. B. 233. 

508. Add. Citation : — 28 Cox, C. C. 7. 


Part VI. — Control in Wartime. 


519. Add. Annotation : — FoUd. Brocklebank v. 
R., [1926] 1 K. B. 62. 

555. Add. Annotation : — Generally. Mentd. France 
Fenwick v. R., [1927] 1 K. B. 458. 

568. Add. Annotation: — Generally. Mentd. Ingle- 
wood Pulp & I*apc*r Co. v. New Brunswick 
Electric Power Commission, [1928] A. C. 492. 

558a. .] — The Food Controller, act- 

ing under powers conferred by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, & at the same time, acting 
under powers conferred by reg. 2F. re- 


(juisitioned all bacon landed after such date : 
— Held : in assessing the corapensaiion to 
be paid for the bacon requisitioned under 
reg. 2F. the arbitrator was entitled to take 
into consideration the fact that the Food 
Controller was already in i)t)ssession of large 
stocks of bacon requisitioned under reg. 2B. 
— vSwiFT & Co. V. Board of Trade, [1926] 
2 K. B. 131 ; 95 D. J. K. B. 834 ; 135 D. T. 
391 ; 42 T. L. R. 461, O. A. ; previoas jno- 
ceedings, [1025] A. C. 520, H. D. 

572. Add. Annotation : — Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 
710. 


PART V. SECT. 3, SUB-SECT. 4.— B. 

9 i, Words descriptive of 

article sold .] — Where margarine was 
sold in a wrapper which bore, in large 
type, the words ** Charmo Margarine,” 
below which. In smaller type, were the 
words ** containing a email quantity 
of butter,” & the name ” Charmo ” 
was a duly approved addition to the 
word ** margarmo,” & the seller, con- 
victed under Butter & Margarine Act, 
1007, B. 8, appealed: — Held: the 
words ” oontaining a small quantity 
of butter,” were merely descriptive of 
the article sold, & did not form part of 
a fancy or descriptive name which had 
not been approved ; & conviction 

qnashed. — Somerville & Barb, Ltd. 
V. Chalmers, [1025] S. C. (J.) 70. — 
SCOT. 

PART V. SECT. 4, SUB-SECT. 8. 

508 iii. .1— A 


dairyman was convicted of selling 
sweet milk which was not genuine, In 
respect that it contained less than 3 
Iicr cent, of milk fat. The alleged 
deficiency in fat was established, but 
it w'ae also proved that the milk had 
not been tampered with in any way, 
the deficiency being duo to the milk 
having stood for some time in the can, 
& to the sample having lieen drawn 
from a tap at the bottom after the 
cream had risen. No evidence was 
led as to the possibility or impossibility 
of redistributing the constituents of the 
milk in the can by stirring or otherwise : 
— Held : accused had failed to rebut 
the statutory presumption that the 
milk was not genuine, & tho conviction 
was light. — M‘Callum v. Brooks, 
[1926] S. C. (J.) 39.— SCOT. 

PART V. SECT. 4, SUB-SECT. 4. 

■p. Sale by driver of cart — Name of 


defendant on carl — Whether evidence of 
sale, by defendani.] — On the hearing of an 
infonnatlon against rosp. co. for selling 
adulterated milk tlic evidence showed 
that an Inspector saw in the street a 
milk -cart bearing the same name & 
address as those of the co., & purchased 
from the ilrlver of tho cart milk which 
was adulterated: — Held: tlie evidence 
was insufficient to estaidish, oven primd 
facie, that tho milk -cart uas the cart 
of the CO. or used in its business, or that 
there was any relationship between the 
diivor of the cart & the co. — Uouston 
V. Wittner’h I'TY., Ltd., [1928] 
V. L. li. 539 ; [1928] Argus L. R. 356. 
— AUS. 

PART V. SECT. 6. 

•t. Flour — Sale in unmarked barrels — 
Seller rud liable — Manufacturer or 
packer liable.^ — R. v. Beekman (1844), 
2 U. O. R. 57.— CAN. 
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Cases 126-252, 


English and Empire Digest Supplement. 


FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part I. — Conveyances Impeachable by Creditors under 

Statute. 


126, Add, Annotation : — Apld. Re Wethered, Ex p. 

Salaman, [1926] Ch. 167. 

133. Add. Annotation : — As to (4) Consd. Re 
Lloyd’s Furniture Palace, Evans v. The Co., 
[1925] Ch. 863. 


145. Add. Annotation : — ^Mentd. Re Debtor, [1929J 
1 Ch. 862. 

252. Add. Annotation : — Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1926] Ch. 
863. 


PART I. 

ta. Homestead .] — Mkunier v. Doray 
(1905), 6 Terr. L. li. 194.— CAN. 

Bb, Transfer prior to Land Titles 

Act, 1917.}— -13 Kliz. c. 5, which is 
practically re-enacted by it. S. S. 1920, 
c. 204, 8. 1, does not apply to property 
which at the time of the alleged 
fraudulent conveyance wa8 not Hiibject 
to the payment of the grantor’s debts 
or liable to be 1>ahon in excentjon. So 
where a transfer of a liomesUiad was 
completed before Land Titles Act. 
1917, w’hich altered the law with 
regard to executions against land , came 
into force, & was, })ecauHo of the above 
rule, unimxieachable at the time of tlie 
transaction, it cannot be all'ccL;d 
retrospectively bs*^ said change in the 
law'. — l»AriiAL V. IMarkham, [1922] 1 
W. W. K. 818; 03 1>. I^. It. 97 ; 16 
Sash. L. II. 308.— CAN. 

PART 1. SECT. 2, SUB-SECT. 1. 

a i. .] — Deft, provided a houfle 

for her father in which to live rent free 
for the rest of his life, in consideration 
of which he transferred a business 
block to her with the object of securing 
her for the rental value of the house & 
the cost of upkeep. Execution credi- 
tors of the father attacked the transfer 
under 13 Eliz. c. 5, & Fraudulent 
Pnjferenccs Act, 11. S. S., 1920 (c. 204) : 
— Held : deft, held the title to the 
business block os trustee for her father, 
subject to a charge in her favour for 
the rent & upkeep of the house, & 
subject to doft.’s Hen for such amount 
on her father’s oquity the jiropcrty 
should be available for his creditors. — 
CoixiNiAL Investment & liOAN Co. r 
Hush, [19251 4 D. L. R. 108 ; [19251 
3 W. W. R. 157.— CAN. 

d i. .1 — Keenleystde v. 

Partridge, [1925 J 3 1). L. R. 901. — 
CAN. 

n i. Saskatchevmn.] — 13 Eliz. 

c. 5, is in force in Saskatchewan. — 
Bank of Montreal v . Rets, [192.')] 3 
D. L. R. 125 ; [1925] 2 \V. W. R. 1C9 ; 
19 Soak. L. R. 423.— CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

sd. Assignment to cover money taken 
from trust account.] — Held : it could 
not be attacked by a creditor of the 
assignor. — B ank of Hamilton v. 
Black: (1918), 37 D. L. R. 801 ; 24 
B. O. R. 394.— CAN. 

PART I. SECT. 3, SUB-SECT. 2.— B. (b). 

M. Bond fide sale in course of trade — 
In consideration of debt due to buyer 
oVier creditors.] — The sale of wheat in 
question herein, the consideration 
for which was an indebtedness of the 
seller to the buyer & the payment by 
the buyer of certain other creditors 
of the seller, held to be protected us 
against attack under S’randulcnt Pre- 
ferencos Act, s. 4, by sect. 7 thereof, 
which provides that the prior pro- 
visions of the Act shall not apply to a 
?)ond fide sale made in the ordinary 
course of trade or oalHng to innocent 
purchasers or parties. The proceeds 
of the wheat amounted to more than 
the amount of the consideration 
expressed in the bill of sale, but this 


could not be foreseen at the tinie of 
the transaction, & it was hold that the 
excess was not largo enough to be 
regarded as an element of fraud. — 
IJehjardink V. Callison, [19281 3 
U. L. 11. 147; [1928J 2 W. W. R. 250. 
—CAN. 

PART I. SECT. 3, SUB-SECT. 2.— C. 

136 ii. .] — Circumstances 

in which the purchaser was estxipped 
from setting up consideration. — 
MrCAUTY V. McMumtAY (1871), 18 Gr. 
604.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— B. 

157 ii. .P -Mulhol- 

LAND V. Williamson (1868), 11 Gr. 
291.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) i. 

177 i. Exceptions to general rule — 
Settlement supported by other considera- 
tion — Agreem(mt to separate — Followed 
by immediate separation.] — Hill v. 
Hill (Man.), [1926] 4 D. L. R. 588.— 
CAN. 

PART I. SECT. 3, SUB-SECT. 3.— E. 

204 ii. Partition by father on 

remarriage — Allegation by settlor that 
conveyance in fraud of creditors — Onus 
of proof.] — In 1904 a Bnnnan executed 
on his remarriage a deed of partition 
by which he purjiorted to convey to 
his daughter, the only child of his 
first marriage & then eight years of 
age, immovable property a.s her one- 
quarter share of the jomt property of 
that marriage, & he appointed his 
owm mother to take care of it. Ho 
remained in possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of the conveyance the father 
was con.siderably indebted, & his 
creditors, finding that they could not 
attach tlie projierty, settled with him 
upon easy terms. In 1915 the father 
promised his daught(*r & her maternal 
nncle that the property would be 
restored to her. in 1925 the daughter 
sued for possession. The father jileaded 
that the conveyance vras in fraud of 
his creditors, & that the suit was barred 
by limitation : — Held : upon the whole 
facts the father had failed to discharge 
the burden, which was heavily upon 
liim of proving that the conveyance 
was in fraud of his orodJtors, & not a 
genuine conveyance of his daughter’s 
share, possibly liberally calculated ; & 
consequently his possession was not 
adverse to his daughter, but on her 
behalf. — ^Ma Nowb Naing v . Maunq 
Tha Maung (1928), I. L. R. 7 Ran. 4.— 
IND. 

PART I. SECT. 4, SUB-SECT. 1. 

209 xix. .] — Halifax Banking 

Co. V. Matthew (1888). 16 S. O. R. 
721.— CAN. 

sf. Plan to bring property into 
crwfcnce — FaZid.]— K eabl v. Wonna- 
ewr (Alta.), [19271 4 D. L. R. 1051 ; 
[19271 3 W. W. R. 693.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— A. 

224 ii. .] — Dob d. Steel v. 

McGill (1842), 2 Ont. Dig. 2918.— 
CAN. 


PART 1. SECT. 4, SUB-SECT. 2.— C. 

q i. j — Schubert v. Koch, 

[1928] 3 W. W. R. 623.— CAN. 

t i. .] — The transfer of hLs 

homestead from a husband to his wife, 
when he was insolvent & in order to 
prevent his creditors from satiefy- 
ing their olaims therefrom : — Held : 
fraudulent. — B arrett v. Baron, [1925] 
1 D. L. R. 474 ; [1925] 1 W. W. R. 87 ; 
19 Sask. L. R. 207 ; 5 C. B. R. 448.— 
CAN. 

t ii. .1 — The transfer by a 

husband to his wife of his homestead, 
which Is exempt from seizure under 
exeention, caimot be set aside for the 
benefit of the husband’s creditors. — 
Russian Mercantile Co.. Ltd. v. 
Sloboda & Sloboda (Alta.), [1927] 4 
I). L. R. 931 ; [1927] 3 W. W. R. 451.— 
CAN. 

a i, Husband trustee for wife of 

property conveyed.] — Gray v. Ford, 
[1925] 1 W. W. R. 943 ; 34 B. C. R. 
617.— CAN. 

a ii. Goods purchased with wife’s 

money — goods of husband exempt 
from seizure for debt.] — Revelstoble 
Sawmill Co., Ltd. v. Stratford, 

1 1928] 4 D. L. R. 772 ; [1928] 3 W. W. R. 
260.— CAN. 


PART I. SECT. 4, SUB-SECT. 2.— D. 

Bg. Conveyance by husband to wife — 
Proof of validity against creditors — 
Affidavits necessary.] — Where property 
is claimed by or on behalf of a wife 
under a conveyance to her during 
coverture, an explanation of the trans- 
action should be given on oath to show 
that it was bond fide, & good os against 
the husband’s creditors ; the affidavits 
for this purpose should l>o by the 
petitioners, & shonld be satisfactorily 
corroborated by disinterested persons 
of known credlbilltT. — Ex p. Lyons 
(1809), 2 Ch. Ch. 357.— CAN. 

sk. Reconveyance by wife to husband — 
Land held by wife on trust for husband.] 
— Windsor Auto Sales Agency v . 
Martin (1915), 7 O. W. N. 471; 8 
O. W. N. 130, 252 ; 25 D. L. R. 549 ; 
33 O. L. R. 354.— CAN. 

si. Voluntary conveyance — To person 
of same name as owner — Necessity for 
explanation.] — Ex p. Wright (1869), 
2 Oh. Oh. 355.— CAN. 

Bm. Family arrangement — Without 
consideration,] — Hawkins v. Aglas- 
SINGER, [1928] 4 D. L. R. 188.— CAN. 


PART I. SECT. 4, SUB-SECT. 8. 

n i. Payment of charges & incum 

hranccs .] — The promlae of a transferee 
to pay the charges & incumbrances 
against the property transferred Is not 
a sufficient consideration to support 
the transaction as against the oredftorH 
of the ti'ansferor. The question 
whether a transfer was a vohmtary 
one OP not for good consideration is 
only important as against creditors 
where It was made bond fide . — Bludopf 
V. OSACHOFP. [1928] 3 D. L. R. 170; 
[1928] 2 W. W. R. 150 ; 22 Sask. L. R. 
533.— CAN. 



Vd. XXV.— Fraadulent and Voidable Cionveyanoes. Oases 298— 428a. 


293. Add. Annotation : — Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

339a. Subsequent sale to third party - 

Purchaser from sheriff entitled to recover.]- ~ 

Kidd v. Rawlinson (1800), 2 Bos. & P. 59 ; 
126 E. R. 1155. 

Annotations : — Consd. Arundoll v. Phipps & Taimtoti (1804), 
10 Ves. 139. Apld. Watkins v, Birch (1813), 4 Taunt. 
823 ; Latimer u. Batson (1825). 7 Dow. & Ky. K. B. 10«. 
Consd. Cook v. Walker (18.55), 25 L. T. O. S. 51. Refd. 
Jezeph V. Ingram (1817), 1 Moore. G. P. 189 ; Cromack 
V. Heathcoto (1820), 4 Moore, C. P. 357 ; Steward v. 
Lombe (1820), 1 Brod. & Bing. 50G. 

377. Add* Annotation : — Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Cli. 
853. 

395. Add, Annotation: — Consd. Jaggcr v, J agger, 
[1926] P. 93. 

396, Add. Annotation : — Consd. Jagger v. Jaggcr, 
[1926] P. 93. 

422a. .] — Re Lloyd’s Furniture Palace, 

Ltd., Evans v. The Co., No. 428a, post. 


428a. Issue of debentures to one creditor — 

Issue postponed for benefit of company.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not 
voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 
authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (Romer, 
J.). — Re Lloyd’s Furniture Palace, Ltd., 
Evans v. The Co., [1925] Ch. 853 ; 95 L. J. Ch. 
140 ; 134 L. T. 241 ; [1926] B. & 0. R. 29. 


PART I. SECT. 4, SUB-SECT. 5.— A. 

264 iii. .] — Galiheut v. 

SOCIETE D’ADMINISTOATION OlCNEKALK 
& Banqde N ATIONALE & (kK. (jENERAL 
U’ENTREPKISES PUBLIOUES, [1925] 3 
D. L. R. 1206 ; [1925] S. C. R. 683.— 
CAN. 

264 iv. .] — Cummings & 

Eixis V. O’Flynn (1924), 34 B. C. R 
275.— CAN. 

264 V. .] — A sale by a &on 

to his father, made when the sou was 
m Insolvent circumfitonoes with the 
common intent & effect of giving a 
prefemnee : — Held : void. — Hunter v. 
Lawrie, [1925] 1 D. L. n. 65S ; [192o] 
I W. W. 11. 411 ; 35 Man. L. 11. 126.— 
CAN. 

264 vi. .] — Enfielp 

Realty Co. v, 1’eteiwon (Soak.), 
[19261 2 D. L. R. 1005.~CAN. 

264 vii. .] — Canadian 

Oil Co., Ltd. v. JAmr^oN (Sask.), 
[1926] 2 D. L. R. 1046.— CAN. 


PART I. SECT. 4, SUB-SECT. 5.- C. 

sd . Under gnaran tee — V ol nniary con- 
veyance set aside.] — Ontario Wind 
Engine & Pump Co. v. Bono (Alta.;, 
[1926] 1 D. L. R. 57 ; [1926] 1 W, W. H. 
45.— CAN. 

PART I. SECT. 4. SUB-SECT. 6.- A. 

se. Under sale, hy parol.] — Held : tlie 
sale was void as against siibsoiiuent 
ciTsditors. — Williams v. Rapelje 
(1880), 8 C. P. 186.— CAN. 

PART I. SECT. 4, SUB-SECT. 7. 

sf. Conveyance to wife — Onus of 
proof — Disciiarge of onus.] — If land is 
transferred by a hosband to his wife, 
who bond fide works the land on her 
own account, a person alleging t.hat the 
whole transaction, including the work- 
ing of the land, is colourable only must 
satisfy the“ct. by showing facts & 
olroumstances which go beyond raising 
a more suspioion. — Johnstone Lumber 
Co. V. Hager, [1924] 1 D. L. R. 693 ; 
1 W. W. R. 389 ; 20 Alta. L. R. 286.— 
CAN. 


PART I. SECT. 4, SUB-SECT. 11. 

418 i a. .) — The assignment of a 

lease by the lessee to a trustee, for a 
bond fide creditor of the assignor, with 
the intention of thereby evading tho 
creditors of the lessee, is not a fraudu- 
lent assignment. — Doe d. Btggakd v. 
Millard (1839), 1 Ont. Dig. 480.— 


418 xiii. .] — Shaver v. Qold- 

liAB, [1925] 2 D. L. R. 1216.— CAN. 

418 xiv. .1— Btce, [1928] 

2 D. L. E. 96.— CAN. 


a i. .] — Security given by 

an iiiKolvent debtor to a creditor with 
intent to give him a preference over 
other creditors is void : but t he 
existence of the intent may be 
negatived by showing that tJie debtor 
yielded to the Importunity f)f tho 
prt'ferred creditor, & niav also lie 
negatived hv proof of tho cxistcncie of 
some other motive which may not have 
liad its origin in th(3 creditor, c.g. when 
property is (jonveyed as the result of 
fear of a criminal prosecution or where 
tho transaetlon has Its origin in the 
roc/ognition of a morol obligation to 
rc'storo property improTUTly converted. 
— Goldman v. IIahiukon, [19281 3 
1). L. R. 73 ; 62 O. L. B. 291.— CAN. 

sj. Mortgage to obtain loan to pay 
creditor — HresumjAion that nwrtgage 
void .] — Miller r. Osier, [1925] 4 
D. L. K. 692.— CAN. 

8k. What constitutes preference — 
Security given to crrxlitor — DcMor in- 
solvent.] — W., secretary -treasurer of 
pltf. municipality, inusapprojiriated 
funds. At his roipieBt deft, sent him 
a cheque to pay off a mtgo., & in re- 
payment sent deft, his own cheiiue, 
which wa« refused by the hank, lie 
also received from dofl. a cheque to 
imrchase an interest in land, which he 
deposited to the credit of tho munici- 
pality, Ue notified deft. & assigned 
him securities to cover tho two cheques. 
Within sixty days of the assignments 
pltf. began action to set them aside as 
preferential : — HeM : under Assign- 
ments Act, R. S. S. 1 909, then m force, 
the assignments to deft, were void as 
against pltf. & should be .set aside. — 
Mount Hope Rural Municipality v. 
Findlay (1922), 66 D. L. R. 660 ; 15 
Sosk. L. R. 40; [J921] 3 W. W. U. 
658.- CAN. 

si. Who is a “ creditor *’ — Agent 
making advance out of fuTids of principal 
— No prcssufc by principal for se^curity.] 
— Mount Uoi*e Rural Municipality 
V. Findlay (1922), (»6 D. L. R. 660 ; 
15 Sask. L. R. 40 ; [1921 ] 3 W. W. R. 
658.— CAN. 


PART I. SECT. 5. SUB-SECT. 1. 

o. Delete this case. 

t i. . On crops raised by vendee.] 

— If land is transferred by a husband 
to his wife, w'bo bond fide works the 
land on her own account, oven if the 
transfer is one that oh against creditors 
can bo sot aside, the wife is entitled to 
tho crops raised under her operations. 
— Johnstone Lumber Co. v. Hager. 
[192411 I).L.K.693 ; 1 W. W. R. 389; 
20 Alta. L. R. 286.— CAN. 

t ii. .] — The fact that a 

sale of land Is found to bo fraudulent 
voidable us against execution 
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creditors of the vendor, docs not 
entitle them to seize crops grown 
thereon by tho vendee, although tho 
rule is otherwise if the transaction is 
sliown to bo a mere sham. — Banque 
Canadiennf. Nation ale v. Tenoha, 
[1927] 4 D. L. R. 665.— CAN. 

PART I. SECT. 5. SUB-SECT. 2.— A. 

sn. Not receiver of company — Alleged 
frauflulent preference' made before re- 
ceiver appointed.] — Fox v. Nipissing 
Ry. Co., Gooderham v. Nipissing Ry. 
Co. (1881), 29 Gr. 11.--0AN. 

PART I. SECT. 6, SUB-SECT. 2.— 
D. (a). 

sp. Secured creditor.] — If tho so- 
cniity of a Hocurod creditor Is sufiloieut 
to satisfy his claim in full ho cannot 
bring action imder Fraudulent Bre- 
101*011068 Act, U. S. S., 1920 (c. 204).— 
Barrf/it 1). Baron, [1925] 1 D. L. R. 
474 : 11925] 1 W. W. R. 87 ; 19 Sask. 
L. R. 207 ; 5 C. B. R. 448.— CAN. 

sq. S. P. McLean v. Ratektn 
(Sask.), [1926] 4 D. L. R. 174 ; [1926J 
2 W. W. R. 671.— CAN. 

8t. Not creditor adnising conveyance.] 
— Blackley v. Kenny (1889), 16 

A. K. 522.— CAN. 


PART I. SECT. 6, SUB-SECT. 2.— 
D. (c). 

m i. .] — Pltf. suing for a tort, 

such as slander or malicious prosecu- 
tion, is not a creditor of deft, imtll 
ho has recovered judgment In the 
action, & has no status to impeach a 
conveyance as fraudulent against him, 
even though It was made because of 
tho threatened action. — F isher v. 
Kowslowski (1913), 25 W. L. R. 417 ; 

5 W. W. R. 91 ; 13 D. L. R. 785 ; 23 
Man. L. R. 769.— CAN. 

m ii. .] — A judgment creditor 

may In his own name maintain on 
action to set aside a conveyance as 
fraudulent & void, without having 
a lion by virtuo of an execution in the 
hands of the shorilT. — B rown v. Weil, 
[1927] 4 D. L. R. 218 ; 61 O. L. H. 55.— 
CAN. 

sw. Judgment for alimony.] — ^Where 
a wile, having obtained a judgment for 
permanent allinony, brought an action 
to have a release executed by the 
husband set aside & tho transaction 
declared proforeutiul, fraudulent, & 
void, under Fraudulent Conveyances 
Act, R. 8. O., 1914 (c. 106);— Held; 
even if pltf. was not her husband’s 
creditor she could nevertheless bring 
an action, for under sect. 3 ** creditors 

6 othcra ” were protected. — S hephard 
r. Shephard, [1925] 2 D. L. R. 897; 



Cases 647— 844a. 


English and Empirb Digest Supplement. 


Part II. — Conveyances Impeachable by Subsequent 
Purchasers under Statute. 


547. Add, Annotation : — ^Mentd. Oayzer, Irvine v. 

Board o£ Trade, [1927] 1 K. B. 269. 

561. Add. Annotation : — Mentd. Jones v. Waring 
& Gillow, [1920] A. C. G70. 

594. Add. Annotation: — As to (1) Refd. Bird v. ' 
I. R. Comrs. (1924), 12 Tax Cas. 785. 

604a. Settlement with uses In remainder.] — Held : 


fraudulent against a purchaser. — Anon. 
(1606), Lane, 22 ; 145 E. R. 267. 

610a. .] — Hbisier v. Clarke (1709), 2 Bq 

Cas. Abr. 46 ; 22 E. B. 41, L. C. 

780. Add. Annotation : — ^Mentd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Part III.— Conveyances Impeachable from Position 

of Parties. 


807a. .J~A conveyance by a weak man for a 

small consideration set aside. — Clarkson v. 
llANWAY (172S), 2 P. Wms. 203 ; 24 E. R. 
700, L. C. 

AnnotalioriH : — Gonsd, Cray v. Mansflold (17.50), 1 Vos. Bon. 
,‘i79. Refd. Hawes v. Wyatt (1790), 2 Cox, Eq. Cas. 263 ; 
lUoohford \\ Christian (1829), 1 Knapp. 73. 

831a. Deed not fully explained to donor.] — 

PniLLiPSON V. Kerry (1863), 82 Beav. 628 ; 
9 L. T. 40 ; 11 W. li. 1034 ; 55 E. B. 247. 

Annotation .— Apld. Ellis v. Ellis (1909), 26 T. L. 11. 166. 

g34a. .] — A voluntary gift will be set aside 

when the relations between the donor* & the 
donee have at, or shortly before, th(» execution 
of the gift been such as to raise a pi^esumption 
that the donee had influence ov(jr the donor, 
unless the donee discharges tlie onus of prov- 
ing that the gift was the spontaneous act 
of the donor, acting und(T circumstances 


which enabled the exercise of an independent 
will. Independent legal advice is not the 
only way in which the presumption can be 
rebutti^d ; <Sc the presumption may be 
rebutted even if the advice, when given, 
was not taken. — Incjhe Noriah v. Shatk 
Allie Bin Omar, [1929) A. C. 127; 98 
L. J. P. C. 1 ; 140 Ta T. 12J ; 15 T. L. R. 1, 
P. V. 

844. Add. Annotation: — Consd. Inche Noriah 
V. Shaik Allie Biu Omar, [1929] A. C. 127. 

844a. .] — Greenlaw v. Kino (1841), 10 

L. J. Ch. 129 ; 5 Jur. 18, L. C. 

AnnotaiionH : — Refd. LlewidljTi v. liadcloy (18d2), 1 Hare, 
627 ; WalHltiKhaiii v. Goodrioko (1843), 3 Hare. 122; 
Beaden v. King (1862), 9 Hart', 499; Boyd v. Barker 
(1859), 28 L. J. Ch. 4 45 ; Quest v. Bmythc (1870), 5 Ch. 
App. 653. 11 .; Fomicr v. L. & 8. E. lly. (1872), L. K. 7 
Q. B. 767. 


56 O. L. 11. 655 ; affff., [1924] 3 
D. L. B. 566.— CAN. 

PART I. SECT. 6, SUB-SECT. 2.— B. 

d (p. 220) I. Unless cjrecuHnn 

creditor.] —An execution creditor, who 
sues to Bot aside a transfer by his 
debtor on the ground that it is fraudu- 
lent against creditors, is not obliged to 
sue on behalf of all other creditors of 
debtor as well as hiraself. Origin of 
the distinction in tills rosT>ect between 
execution crodltoi's & simple contract 
creditors reviewed. — S t, Gukoor Mtuit 
OANTTLK Co. V. HALBACH & BANK OF 
MONIIIKAL. [1927] 1 D. L. R. 701 ; 
[1927] 1 W. W. R. 247 ; 21 Sask. L. R. 
315.— CAN. 

PART I. SECT. 6. SUB-SECT. 2.~ D. 

h i. — .] — Semhle : in an 

action under Fraudulent Prc^fcrences 
Act, R. S. S., 1920 (c. 204), the onus 
Is always on pltf. of proving debtor’s 
insolvency. — McLean v. Rai*ekin 
(Sask.), [1927] 4 D. L. R. 7.39 ; [1927] 
3 W. W. R. 444 ; qffd.. [1928] 4 D. L. 11. 
18; [1928] 2 W.W. R.421 ; 22 S. L. K. 
633 ; 10 C. B. K. 156.— CAN. 

o (p. 223) i. .] — In an 

action to set aside as fraudulent against 
creditors a transfer between sisters : — 
Held : the corroborative evidence 

necessary to meet the primd facie case 
which pltf. established by showing a 
transfer between near relatives In cir- 
cumstances of suspicion, had boon 
snpplied. — L undquibt t>. Pum, [1925] 


3 D. L. R. 84; [1925] 1 W. W. R. 
834.— CAN. 

0 (p. 223) u. — .]— Kubhner 

V. Yasinka (Sask.), [1927] 4 D. L. R. 
697 ; [1927] 3 W. W. R. 328.— CAN. 

a (p. 223) i. .] — Knox v. 

Shaw, [1927] 3 D. L. R. 1185 ; [1927] 
2 W. W. R. 494 , 31 Sask. Jj. R. 593.— 

CAN. 

s (p. 223) ii. .]— Brown v. 

Weil, [1927] 4 D. L. R. 218; 61 

O. L. R. 55.— CAN. 

s (p. 223) iii. .]— KUSHNER 

V. Yasinka (Sask,), [1927] 4 D. L. R. 
697 ; [1927] 3 W. W. R. 328.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— 
B. (a). 

672 i. Necessity for valuable considera- 
tion.] — Dok Proudfoot V. McCrae 
(1842), 6 O. S. 502.— CAN. 

PART III. SECT. 1. 

1 i. Grantor tvUfwui business 

expcrieiiee.] — Held : the lustrmnontH 
were void in equity. — Edinburoh Life 
Assurance Co. v. Allen (1871), 18 
Gr. 425.— CAN. 

p I, Orard in consideration of 

maintenance for life.] — A woman, 69 
years old, transferred land to defts. in 
considoratiou of her maintenance for 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 
procured by undue influence : — Held : 
the transaction was properly set aside. 
—Watkins v. Coombes (1922), 30 
O. L. R. 180.— AUS. 

750 


p ii. dy illiterate.] — Conveyances 

set aside on gi’ounds of improvldonoe, 
& want of proper prohissional swivice. — 
SIIANAOAN V. SiTANAOAN (1884), 7 

O. R. 209. — CAN. 

J. i, Deaf ifr illUerate — Onus of 

proof.] — Action to set aside a con- 
veyanc.e obtained from an old woman 
who was deaf & unable to write, & 
who had no relatives or friends, by 
the reeve of the township in which 
she lived, & who was well known as 
a justice of the peace, & an active, 
shrewd business man, engaged In many 
enterprises : — Held : the onus was not 
on (loft., & pltf. must prove her case. — 
McEw^an V. Milne (1884), 5 O. R. 100. 
—CAN. 

t i. Onus of prooU] — The foot 

that deft., who had set up the defence 
of fraud to an action on a guarantee, 
prov<id that he could not read or write 
the English language, that in which 
the guarantee was written, was held 
not to 1)0 sufficient of itself in the 
present caso to raise such a primd facie 
presumption of fi*aud as to justify the 
trial judge in placing on pltf. the 
burden of proving affirmatively that 
that portion of the document, which 
deft, attacked, was in fact read over 
to him & that ho understood the same. 
— Labby V. Johnson, [1928] 4 D. L. R. 
956 ; [1928] 3 W. W. R. 447.— CAN. 

PART III. SECT. 2, SUB-SECT. 1. 

e (p. 259) i. .] — ^Plaetzbr v. 

Raymond (Ont.), [1927] 2 D. L. R. 
389 ; 8 C. B. R. 181.— CAN. 



VoL XXV.— FrandaleBt and Voidable ConveFanoes. Cases 845 — 964a. 


845. Add, Annotation : — Consd. Inche Noriah 
V, Shark Allie Bin Omar, [1929] A. C. 127. 

895a. .] — If a legatee agrees to sell to the 

exor. of the will his legacy for an annuity^ 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction. — 
Be Biel’s Estate, Gray v, Warner (1873), 
L. R. 16 Eq. 677; 42 L. J, Oh. 656; 28 
L.T.835; 21 W. R. 808. 

Jnnotation : — Beld. Harloe v, Harloe (1875), 44 L. J. Ch. 512. 


900a. .] — Deane v, Rastron (1792), 1 Anst. 

64 ; 146 B. R. 801. 


964a. Purchase by devisee — Representation that 
defective will duly executed.] — Broderick v, 
Broderick (1713), 1 P. Wms. 239 ; 24 

E. R. 369, L. C. 

Annotations: — Refd. Baugh v. Price (1752), 1 Wlls. 320. 
Mentd. Clifton v. Cockbum (1834), 3 My. & K. 76. 


PART in. SECT. 2, SUB-SECT. 2.--B. 

sx. Onus of proof — On party alleging 
fairness of transaction — SaXe by parent to 
son»] — In an action by a father against 
his son to sot aside a transfer on tho 
ground of fraud, where admittedly no 
pecuniary oonsideration passed at the 
time, the father oouJa not speak 
English, tho solr. who drew the transfer 
spoke only English, & the document 
waa in English, & the father was 
entirely dependent on the son for 
information as to what was said & 
done, the burden of proof was hold to 
be upon tho son that his father knew 
well the nature & effect of tho instru- 
ment. — IWANCnUK W. IWANGHUK 
(Alta.), [19101 3 W. W. 11. 363 ; 48 
D. L. R. 881.— CAN. 


PART in. SECT. 2, SUB-SECT. 2.— F. 

sy. When presumed — Husband in 
imjjaired physical dh ment/il condition — 
Wife wtth tmsiness ability.] — MoCap- 
FRBY V, McCaffrey (1891), 18 A. R. 
599.— CAN. 

PART III. SECT. 2, SUB-SECT. 2. — ^M. 

8Z. Fianci^e fianct^*8 father .] — ^Where 
shortly after the death of assured the 
heneflclary, his fiancee, assigned to 
his father, without consideration, all 
her interest in tho policy & the benefits 
thereof : — Held : m the circumstances 


she should be declared entitled to tho 
insurance money. — Redmond v. Bodey 
(Man.). [19271 1 D.L.B. 1057 ; [1927] 
1 W. W. R. 386 ; affd.> [19281 4 D. L. U. 
806 ; [19281 3 W. W. R. 34."> ; 37 Man. 
L. R. 468.— CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

r 1. .1 — Pltf. purchased land from 

deft. Subsequently pltf.’s husband 
having been oonvioted of a crime & 
sentenced to tmprisoimient, deft, 
induced pltf. to retransfer thti land to 
him : — HeM : pltf. having been imposed 
on, & having conveyed the land for 
loss than the real value thereof & 
without independent advice, the trans- 
fer should bo set aside. — Colp v. 
Hunter (1911), 1 W. W. H. 314.— CAN. 

028 iii. .] — ^^IoEachern r. 

Somerville. MoEaohebn v. White 
(1876), 37 U. C. R. 609.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— A. 

035 i. Principles of relief — Preemp- 
tion of incapacity .] — Expectant heirs 
& Djversioners need to be protected 
against the consequences of their own 
iniprovidonco in dealing with designing 
men. — Morey v, Totten (1857), 6 Gr, 
176.— CAN. 

PART III. SECT. 4. SUB-SECT. 3. 

c i. .1 — ^Pltf. a person of 


little or no business ability, who was 
possessed of a life interest in a capital 
sum of considerable amount, had been 
adjudicated bkpt., & under throat of 
his creditors to realise the life interest, 
had approached deft., a money -lender, 
for assistance. Notwithstaiidlng the 
business ignorance of pltf. & tbo 
financial straits in which he was placed, 
of urhlch deft., by reason of previous 
trausactious with him, must have been 
well aware, & without pltf., being 
indepcndontlv advised, a sale of th<' 
life interest to deft,, was arranged at 
a figure considerably under its real 
value. In an action brought some 
eleven years later to have the trans- 
action Kti aside : — Held : although 
inadequacy of consideration for a 
transaction is not of itself sufficient to 
give rise to a presumption of undue 
influence, the surrounding clrcum- 
HianctiH in llie nreH(‘nt case were 
sufficient to show that pltf. was in the 
hands of deft. the subsequent delaj-^ 
in bringing action, & the conduct i)y 
pltf., in cliecting further insurance In 
pursiianco of the transaction having 
taken plao-e, w^hilo pltf. yet remained in 
ignorance of its impeaohahlo nal.nre, 
did not amount to a conflrinatlon & 
same should he set aside. — Hapuis r. 
Richardhon, [19291 N. Z. L. It. 668. — 
N.Z. 
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Cases 17— 175b. English and Empire Digest Supplement. 


FRIENDLY SOCIETIES. 

Part III. — Unregistered Societies. 

17. Add. Annotation : — As to (3) Refd. Greenberg v. Cooporstein, [1926] Ch. 657. 


Part IV.— Collecting Societies. 


36. Add. Annotation : — Apld. Bell v. Barker 
(1927), 91 J. P. 189. 

35a. .] — Industrial Assurance Act, 1923 (c. 8), 

B. 26 (1 ), applies whether the transaction 
involves transfer of the whole membership 
or interest of the assured, or of only one I 


Part XII.- 

109a. Agent — Termination of employment — Under 
amended rules.] — Pltf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office BO long as their conduct was satisfactory. 
After pltf. readied the age of sixty-five defts. 
altKjred their rules, by providing that agents 


policy out of several, & whether the trans- 
feree is or is not already a member of, or a 
person assured with, the new society. — 
Bell v. Hakker, [1928] 1 K. B. 368 ; 97 
L. .T. K. B. 155 ; 138 L. T. 226 ; 91 ,T. P. 189 ; 
44 T. L. R. 33 ; 25 L. G. R. 506 ; 28 Cox C. C. 
461, D. C. 


Officers. 

should be comx>ulsorily retired at the age of 
sixty-five, & defts. terminated pltf.’s employ- 
ment : — Held : as the rules, on the face of 
them, were alterable, pltf. w^s not entitled to 
a declaration that defts. were not entitled to 
terminate his employment. — P age v . Liver- 
pool Victoria Friendly Society (1927), 
43 T. L. R. 712, C. A. 


Part XIII.- 

188. Add. Annotation : — Apld. R. v. Lancashire 
JJ.. Ex p. Tyrer, [1926] 1 K. B. 200. 

155a. What must be disclosed to directors.] — 

On the construction of Geo, 3, c. Ixxiii., by 
which the Customs’ Annuity & Benevolent 
Fund was established, & of the rules made 
under the authority of that Act : — Held : 
(1) in appointing a “ nominee ” of a sub- 
scriber’s interest in the fund the directors 
ought to be informed for what purpose the 
nominee is appointed & to whom money is 
to be paid. This may be done by the 
instrument appointing the nominee or by 
some other instrument signed by the sub- 
scriber, or by his will ; (2) Sernble : a 
“ nominee ” may be a person who is intended 
to take as a trust;ee for others. — Urquhart v. 
Butterfield (1887), 37 Ch. D. 357; 57 
L. ,1. Ch. 521 ; 57 L. T. 780 ; 36 W. R. 376 ; 
4 T. L. K. 161, C. A. 

155b. Who may be nominee — Trustee.] - 

Urquhart v. Butterfield, No. 155a, ante. 

175a. Insurance o! child for more than statutory 
amount.] — Resps., an industrial assurance 
CO., issued three policies of insurance 
in respect of the life of a child, for 
sums wWch aggregated more than the 
statutory maximum, though each was for 
a sum less than that maximum. Each 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such payments exceeded 
the statutory maximum. On a charge of 
having committed an offence within 


Membership. 

Industrial Assurance Act, 1923 (c. 8), 

8. 39 (2) : — Held : (1) the words in sect. 4 (1) 
“ relating to payments on the death of 
childi'en ” were merely descriptive of the 
group of sects, in the 1896 Act headed “ Pay- 
ments on death of children,” & did not limit 
those sects, in thtir application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
provision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the co. did not insure for moi‘e than the 
statutory amount ; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance co. did not insure from the time only 
when the policies were taken out, but (Lord 
Hewart, C.J.) cither insured on every 
occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force. — Barker v. 
Britannic Assurance Co., Ltd., [1928] 
1 K. B. 766 ; 97 L. J. K. B. 359 ; 138 L. T. 
395; 91 J. P. 51; 44 T. L. R. 243; 72 
Sol. Jo. 121 ; 26 L. G. R. 136 ; 28 Cox, C. C. 
475, D. C. 

Annotation: — As to (2) Distd. Hirst v. Liverpool Victoria 

Friendly Society, Clark v. London & Manchester Assce. 

Co. (1929), 73 Sol. Jo. 832. 

175b. Proviso in policy limiting sum assured.] 

— BmsT V. Liverpool Victoria Friendly 
Society, Clark v. London & Manchester 
Assurance Co. (1929), 73 Sol. Jo. 832 ; 93 
J. P. Jo. 796^ C. A. ; reversing S. 0, sub nom. 
Re Birst & Liverpool Victoria Friendly 
Society, 73 Sol. Jo, 748. 


PART XIII. SECT. 4, SUB-SECT. 2.- C. 
fta. Benevolent associedioninoorporated 


under Charitable Associations Act, v. Winnipbo Musicians Assoon., 
li. 8. M., 1913 (c. iiy—VcdidUv of [19271 1 D. L. R. 57 : 36 Man. L. R. 
hye-law as to nomination .] — Theobald 163 ; [1926] 3 W. W. R, 337. — CAN, 



Vol. XXV.— Friendly Societies. Cases 224a— 430. 


Part XVIII. — Disputes. 


224a. .] — V. Williams (1842), 3 Q. B. 

413 ; 2 Gal. & Dav. 021 ; 11 L. J. Q. B. 210 ; 
0 J. P. 685 ; 0 Jur. 1012 ; 114 E. R. 505. 
Annotations: — Mentd. MavruuH v. Hull (1843), 8 J. P. 71 ; 
Er p. Payne (1849), 18 L. J. Q. B. 197. 


277. Add. Annotation Palirier v. Cront*, 

[1927] 1 K. B. 8 


Part XIX. — Offences, Penalties and Proceedings. 

322. Add. Annotation : — Consd. Mshwick r. Gyani, [J925J 1 Iv. B. 017. 


Part XXII. — Dissolution. 


430. Add. Annotations: — As to (1) Refd. T. R. 
Comrs.y. Soc. for Relief of Widows & Orphans 
of Medical Mon, I. R. Comrs. v. Medical 


Charitable Soc. for W(\st Biding of Yorkshire 
(1920), 42 T. L. R. 012 ; I. R. Corrii*s. r. Y"ork- 
shire Agricultural Soc., [192S] 1 Iv. B. 011. 


PART XIX. SECT. 3, SUB-SECT. 1.— 
A. (a). 

sb. Action for libel — Whclhcr proof 
of special damaqe neccssaru.] — Held: 
lUtfs. wore (sutithid to maluhiin an 
notion to recover dama^rcH for defama- 
tion of the Boeiety aw sueh ; it wan 
uimoc-oasary. In the case of a trading 
eorpii., society or partnership, to alletfo 
eSc prove special dainajces wiiere 
defamatory words wore spoken or 
written of the corpn., society or partner- 
ship, m relation to its trade or biini- 
ness ; ifc dainapres limited to tlie injury 
doiui to the joint adventure might be 
awarded withotit proof of special 
tlamage. — -luiSH Peoples As.sck. (k>, 
V. Dublin Cttv Assce. Co., fl929J 
1. IL ‘Jfi.— IR. 

PART XX. SECT. 3. 

sc. liiuhl to scwdc.] — In the absence 
of statutory provisions tiiore is no 
power in a branch lodge of a friendly 


hocicty to Bccodo from the order to 
which it belongs, unless the power is 
expressly conferred by the rules of the 
society. Semble : even if the rules 
give a right to secede, there is no 
jiractical method of doing so, unless 
machinery Is provided for the inirpose. 
— Independent Obdek of Oddfel- 
lows V, Independent Obdek of 
Oddt'T2L1/>ws Bon Accobd Lodge 
No. 11. fl9()l-3J S. A. L. U.C2.— AUS. 

sd. Etfexit of secession — On propertp 
cC* fun/j[s.]—~A mere right to secede 
doe« nut confer a power in the si'cediug 
lodge to take away the funds con- 
stituted under the rules of the onler. 
A rule of a friendly society providing 
that a lodge which is expelled shall 
forfeit its riropertv to the ruling 
authority of the society is not ultra 
lurcs.— I ndependent Obdeu of Odd- 
fellows V. Independent Oudkb of 
Oddfellow'S Bon Accobd Lodge 
No. n,J190l-3J S. A. L. U. G2.— -AUS. 


sf. Se-ccssion bp S(otti3k branch of 
Enplish sodcty — liefus i1 to trrnnt cer- 
tificate. of sccessLoti — J iirisdietion of 
Srotlish courts.] — The y<;ot,tiHh liraneh 
of a friendly society, whose registo)*ed 
otilco was in ICngland but whose rules 
had been nu'orded in iSeotland, ivsolvod 
to secede from the parent body, 
aj) plied to the seiaetary of the society 
for a certificate of secession in order 
that the branch might bo registered as 
a separate society in Scotland. The 
certillcate having bei'ii refused, the 
bmnch brought a petition, under Ct. of 
Session (Sootlainl) Act, 1808 (c. 100), 
8. 91, for an ord»T on th(* society to 
grant a cjortifieate : — Held : tlio ct, 
bad jurisdiction l-o ontmtam the peti- 
tion, & procedure by w'liy of a summary 
petition under sect. 9 1 was a convenient. 
tSr practical method of invoking the aid 
of the ct. — Sons of Tkmpekanok 
Friendly Society, [1920] S. C. 418. — 
SCOT. 
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GAME. 

Part IV. — Persons having Rights over Game. 

76. Add, Annotation : — Refd. Swayne v, Ilowells (1920), 43 T. L. R. 14. 


Part VI. — Remedies for 

142. Add. Annotation : — Refd. Andrews ih Carlton 
(1928). 9:5 .7. r. 05. 

247a. Summing up — Necessary contents.] -- Tliere 
must be a careful direction to the jury on the 
natu!*e of common (‘uterprise in the case of 


Infringement of Rights. 

poachei's charged with violence. -U. v. 
P15AJICE (1929), 21 Cr. App. Hop. 79, C. C. A. 

299. Add, Annotation : — Consd. Farcy v, Welch; 
[1929] 1 K. B. 388. 


Part VII. — Gamekeepers. 

354. Add, Annoiaiion : — Refd. Barnard v. Evans, [1926] 2 K. B. 794* 


Part VIII. — Licences. 

387. Add. Annotation : — Refd. Clai*k v. Westaway, [1927] 2 K. B. 597, 

PART IV. SECT. 4. 

f i. — .]— K. V. SrLmor, [1029] 1 I). L. H. .'{07 ; 50 Can. Orim. Cas. 389.— CAN. 
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GAMING AND WAGERING. 


Part I. — Gaming and Wagering Contracts Generally 


1. Add, Citation : — 69 Sol. Jo. 824. 

2. Add, Annotations : — ^Apld. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1 ; Weddle, Beck v. 
Hackett, [1929] 1 K. B. 321. Reid. Kennedy 
V, Thomassen, [1929] 1 Ch. 426. 

5. Add, Annoiatioyi : — Consd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

7. Add, Annotation : — Consd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

13. Add, Annotations : — Folld. Barnett v, Sankcr 
(1926), 41 T. L. E. 660. Consd. Ironmonger 
V, Dyne (1928), 44 T. Tj. li. 497 ; Ellesmere v, 
Wallace, [1929] 2 Ch, 1. Refd. Cooper v. 
Stubbs, [1925] 2 K. B. 753 ; Weddle, 

Beck V. Hackett, [1929] 1 K. B. 321. 

15. Add, Annotation : — Consd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

15a. Limited to two parties.] — Ellesmeiie (Eaulj 
V, Wallace, No. 15c, post, 

15b. Agreement to refer betting disputes to arbitra- 

tion.]~Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral i^art of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable. — J oe Lee, Ltd. v , Dalmeny 
(Lord), Same v . Ta'itersall’s Committee, 
(1927] 1 Ch. 300 ; 96 L. J. Ch. 174 ; 136 L. T. 

375; 43 T. L. E. 119; 71 Sol. Jo. 20. 

15c. Contract between Jockey Club & racehorse 
owner.] — (Is) At the invitation of the Jockey 
Club, which was issued subject to the Club’s 
Eules of Racing, deft, nominated a horse for 
two races, namely, (a) the Peel Handicap, 

<& (2) a long course Selling Plate of 200 
sovereigns. The horse did not run in eitlier 
race. In an action by E. on behalf of him- 
self & the other members of the (^lub, the 
trustees of the Club <& W. <&; Sons as stake- 
holders, to enforce payment by tlie deft, 
of the entrance fees or the i)ai*t of them agreed 64. 
to be forfeited : — Held : the contracts for the 


two races, which were between the Club & 
deft. & not between the various entrants 
inter se, wei’e in neither case by way of gaming 
or wagering within Gaming Act, 1845 (c. 109), 
8. 18, & the Club were entitled to recover 
from deft, the amount of the fees agreed to 
be forfeited m the two races. 

(2) There cannot be more than two parties 
or -two sides to a bet (Eushbll, L.J.). — 
Etj.esmere (Earl) v, Wallace. [1929] 2 
Ch. 1 ; 98 L. J. Ch. 177 ; 140 J.. T. 628 ; 45 
T. iu R. 238 ; 73 Sol. Jo. 143. 0. A. 

15d. Transactions in foreign currencies. — Iron- 
MONOER & Co. V, Dyne (1928), 44 T. L. E. 
497, C. A. 

Annotation : — CoDSd. Weddle, Beck v. Hackett (1928), 45 
T. L. K. 67. 

26. Add. Annotation : — Mentd. James v. British 
General Insce., [1927] 2 K. B. 311. 

47. Add, Annotation : — ^Dlstd. Ellesmere v, Wal- 
lace, [1929] 2 Cl). 1. 

51. Add. Annotation: — ^Distd. Ellesmere v. Wal- 

lace, [1929] 2 Ch. 1. 

52. Add, Annotation : — Distd. Ellesmere v. Wallace, 

[1929] 2 Ch. 1. 

63. Add, Annotation : — ^Dlstd. Ellesmere v. Wallace, 

1 1929] 2 Cli. 1. 

55. Add, Annotation : — ^Dlstd. Burrell v. Leven 
(1926), 42 T. L. E. 407. 

58. Add, Annotations : — Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407. Refd. Eichardson 
V, MoncriefCe (1926), 43 T. L. E. 32. 

62a. .] — An agi'eement by debtor to pay 

a debt resulting from a betting transaction ; — 
Held : to be enforceable, although obtained 
under the threat that, notwithstanding ct. 
proceedings were pending, he would be 
report(3d to Tattersall’s. — Buxton v . Oum- 
MINO (1927), 71 Sol. Jo. 232. 

Add, Annotation: — DIftd. Hyde v, Tyler 
(1926), 42 T. L. E. 442. 


PART I. SECT. 1. 

1 i. Distinguished from speoulaiive 
transactions. \ — The more fact that a 
traneaction is epeciilatlvo does not 
make it a wagering one. — K ajtwak 
Bhan-Sukha Nand V , Gani'at ItAI- 
Ram Jiwan (1926), I. L. R. 7 Lah. 
442.— IND. 

10 i, Seoerable eofUract,] — ^Pltf. & 
deft, entered into an agreement 
whereby pltf. was to tram doft.’s 
hoxsee for trotting, & deft, was to i>ay 
^ per week for ewsh horse, give pltf. 
one-fourth of stakes won, & further, 
when a horse was in a race & had 
a reasonable chance of winning, deft, 
was to put £5 on the totalisator & pay 
to pltf. any dividend received ; — Held : 
(1)^ agreement by an owner to pay 
to his tcainer one-fourth of the stakes 
won was valid 8c enforoeable ; (2) tho 
tenn of the contract whereby invest* 
waa to be made on the totalisator 
/ ^ toterost was unlawful ; 

the whole oontraot was not rendered 
pnmwful thereby, the promises being 
u^pendeat, 8c the lawful promises 
capableof enforoement. — ^W ilson 
V. Hogarth, [1927] N. Z. L. IL 332.— 


d i. .] — Wilson v. HoGAimi, 

No. 10 i, ante. — N.Z. 

ta. Agreement for jwtymerU of 
differcnces—Arimng out of ir agering 
contract.] — Where a forward contract 
for tho purchase & sale of goods is void 
on the ground of wagoring under Con- 
tract Act, 8. 30, a subsequent cross 
contract, as a result of which the 
differences payable under tho original 
wagering contract ai*o settled, is void 
under Bombay Act XII. 186.0, s. 1. — 
JiVANCHAND GAMBHIRftfAL, ETO. V, 
Laxminaravan Ganeshram (1025a 
I. L. R. 49 Bom. 689.— IND. 

sb; Agreement hy racehorse owner to 
pay trainer share of stakes won .] — . 
WiLfiON V. Hogarth, No. 10 i, ante. — 
N.Z. 

so. Contract to 1/uy & sell on margin — 
Onus on defenda/nt to prove illegal.] — 
Defts., Toronto merchants, engaged 
pltfs., Chicago brokers, to bny & sell 
grato in Chicago on margin, which the 
latter did. advancing them money tor 
which they sued. Defts. having refused 
to settle for losses sustained : — Held : 
assailing the Btate law to be that If 
tho contract was to deal in such a 

756 


way that only tho differences In prices 
should be settled acoordlng to the rise 
8c full of the market, & no grain be 
either delivered or accented, the con- 
trad. would be a gambling contract & 
illegal, it lay upon defts. to establisli 
cUiurly that suon was the oharocter of 
tho dealing. — R ick v. Gunn (1881), 4 
O. R. 679.— CAN. 


PART I. SECT. 8, SUB-SECT. 1.— C. 

85 I. Forbearance to post as 

defaulter .] — wagering contract under 
Indian Contract Act is void to tho 
extent that no ct. will enforce such a 
contract, but it is not illegal. A col- 
lateral agreement, therefore, based n{)on 
a transaction which was originally a 
wagering transaction, is not on that 
account illegal. 

A cheque aiislng out of a betHog 
transaction, but given in oonsideratton 
of a person's promise to refrain flrom 
posting the drawer of the cheque 
before the Turf Club, & having birp 
declared a defaulter, is valid, & for 
good consideration. — Banvarp v. 
MOOIJ.A (1928), 1. L. R. 7 'Kan. 263.— 
IND. 
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64a. .] — Pltl. backed a horse with deft. 

for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
or at 33 to 1. The parties agreed to refer the 
question to TattersaU’s Committee. The 
Committee decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft, had agreed to 
abide by the decision of the Committee : — 
Held : as the parties only referred to Tatter- 
sail’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft, for good 
(consideration to pay sucli sum as the Com- 
mittee might finci to be payable, the action 
failed. — Hyde v, Tyler (1926), 42 T. L. R. 
662 ; 70 Sol. Jo. 856, C. A. 

70. Add* Annotation : — ^Apld. Hyde v. Tyler 
(1926), 42 T. L. R. 442. 

70a. Agreement to compromise action.] — A 

mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action | 
on the agreement. — ^Burrell & Son v» 
Leven (1926), 42 T. L. R. 407. 

76. Add, Annotation: — As to (1) Consd. Ellesmere 
V. Wallace, [1929] 2 Ch. 1. 

83. Add. Annotation : — Distd. Ellesmere v. Wal- 
lace, 11929] 2 Ch. 1. 

94. Add. Annotation : — Refd. Ellesmere v, Wallace, 
[1929] 2 Ch. 1. 

98. Add. Annotation : — Refd. Ellesmere v. Wallace, 
[1929] 2 Ch. 1. 

107. Add. Annotation : — ^Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

130. Add. Annotation : — Mentd. Campbell v. 
Poliak, [1927] A. C. 732. 

131. Add. Annotation: — Mentd. Campbell v. 
Poliak, [1927] A. C. 732. 

152. Add. Annotation : — Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

164. Add. Annotation: — As to (1) Consd. Hum- 
phery v. Wilson (1929), 141 L. T. 469. 

171. Add. Annotations : — Refd. Ramdutt Rarnkis- 
sen Dass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. C. 58. Mentd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 

181. Add. Annotation : — Consd. Cailton Hall Club 
V. Laurence, [1929] 2 K. B. 153. 

182. Add. Annotation : — Consd. Carlton Hall Club 
V. I.aurence, [1929] 2 K. B. 163. 

185. For “ Gaming Act, 1838 ” read “ Gaming 
Act, 1738.” 

Add Annotation : — As to (1) Refd. Foster i*. 
Driscoll, Lindsay v. Attlicld, Lindsay v. 
DriscoU, [1929] 1 K. B. 470. 

188a. Loan to bookmaker for general pur- 

poses of business.] — A loan to a firm of 
bookmakers for the general purposes of the 


business & charged by deed on the assets of 
the partnership in the absence of proof that 
the money was requii*ed for the purpose of 
making bets, is not illegal as being for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ” witliin 
Gaming Acts, 1710 & 1835. — Humphery v. 
Wilson (1929), 141 L. T. 469 ; 45 T. L. R. 
535, C. A. 

188b. .] — Money lent in England on a feecmity 

with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an English Ct. — 
Carlton Hall Club v. Laurence, [1929] 2 

K. B. 153 ; 98 L. J. Iv. B. 305 ; 140 L. T. 
534 ; 45 T. li. R. 195 ; 73 Sol. Jo. 127, D. C. 

189. Add. Annotations : — ^Refd. Hill v. Fox (1858), 
31 L. T. O. S. 118 ; Foster v. Driscoll, Lindsay 
V. Attfield, Lindsay v. Driscoll, [1929] 1 K. B. 
470. 

191 . Add. Annotation : — ^Apld. Humphery v. Wilson 
(1929), 141 L. T. 469. 

192. Add. Annotation : — As to (2) Apld. HumiDhery 
V. Wilson (1929), 141 L. T. 469. 

203. Add. AnnotaiioTts : — to (1) Consd. Elles- 
mere, Earl V. Wallace, (1929] 2 Ch. 1. As 
to (2) Apld. Carlton Hall Club, Lid. v. 
Laurence, [1929] 2 K. B. 153. Consd. 
Humphery v. Wilson (1929), 141 L. T. 469. 

205a. .] — Pltf. & other players of 

chemin de fer took it in turn to be croupier 
oi; banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £500, he gave a cheque for that 
amount to pltf. in payment of what ho had 
lost to pltf. &/or other persons. In an action 
on the cheque : — Held : a payment to a 
winner at gaming, or to a person who accepted 
payment tor winners, in the form of a cheque 
was void & unenforceable, & the action failed. 
— Richardson v Moncrieppe (1926), 43 
T. L. R. 32. 

213, Add. Annotation^ : — Consd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 

224. Add. Annotation : — As to {\) Refd. Re Wilson, 
Ex p. Salaman v. Keith, Prowse (1925), 133 

L. T. 814. 

226. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

229. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

239. Add Annotations : — Folld. Soc. Anon, des 
Grands Etablisscments de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. I^aurence, [1929] 
2 K. B. 153. 

240. Add. Annotations : — ^Apld. Cailton Hall Club 
V. Laurence, [1929] 2 K. B. 153. Refd. Hoc. 
Anon, des Grands Etablisscments de Touquet 
Paris-Plage v. Baumgart (1927), 96 L. J. K, B. 
789. 

243. Add. Annotations : — Folld. Soc. Anon, des 


PART 1. SECT. 4, SUB SECT. 2. 

h i. .] — ^Where doft. sold for 

pltf. horses won by pltf. at a radio, & 
received the purchase money : — Held : 
he could not refiise to pay It over, on 
the grouncl that pltf. him obtained the 
horses by gambling. — Jamieson v. 
Sherwood (1856), 14 U. C. R. 282. — 
GAN. 

PART I. SECT. 6, SUB-SECT. 1. 

181 iii. .] — Where during a 


game of dice cheques are given by one 
player to another player for money 
advanced to enable the former to 
continue the gaiue, such cheques will 
bo doomed to have been given for an 
illegal consideration. 

If in an action brought on such 
cheques the evidence discloses the 
illegal consideration the trial judge 
should dismiss the action, even though 
the illegality has not been pleaded. — 
Qo(}gin8 V. Morrison, [1925] 2 D. L. H. 
1203 ; [1925] 2 W. W. R. 75.— CAN. 


PART I. SECT. 7, SUB-SECT. 3. 

B i. Contract to buy dt sell on 

margin .] — Pearson v. Carpenter & 
Son (1904), 35 S. C. K. 380.— CAN. 


» TMTt specluaiivc 

transaction on vart of plaintiff.}^ 
Woodward & Co., Ltd. v. Koefoed 
(1921), 62 D. L. R. 431 ; 37 Can.Crim. 
Cas. 329 ; 31 Man. L. R. 286 ; [1921] 
3 W. W. R. 232.— CAN. 
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Grands Stablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Jjtd. v, Laurence, 

1 1 929 1 2 K. B. 15;i. 

24*5. Add. Annotations : - Folld. 8oc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. J^aurence, [19291 
2 K. B. 158. 

245a. — .] — Where money is lent in 


a foreign country for the purposes of gaming 
& gaming in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
sue as for money lent to deft. — SocillTfe 
Anonvmk dks Guands Etablissements de 
Touquet Pauis-Plage r. Baumgart (1927), 
96 !.. .7. K. Jh 789; 186 L. T. 799; 43 
T. L. K. 278. 

AiinoiatUm : — Consd. Charlton Hall Chib r. Laurence, [1929] 
2 K. li. 


Part II. — Games, Gaming and Gaming Houses. 


247. Add. Annotation : — Consd. Ellesmere r. 
Wallace, [1929] 2 Ch. 1. 

251. Add. Annotation: — Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

252. Add. Annotation: — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

253. Add. Annotation : — Consd. Ellesmere r, Wal- 
lace, [1929] 2 Ch. 1. 

254. Add. Annotation : — As in (2) Consd. R. v. 
Kirby, Parker & Patrick (1927), 20 Cr. App. 
Rep. 12 ; R. ik O. K. Social &. Whist Club, 
Ltd. (1929), 4.5 T. 1.. R. 570. 

255a. — -.] —The qu(vstions whether 

a house is used for unlawful gaming within 
sect. 4 of the above; Act, & wheth(*r a game 
is unlawful within Betting Act, 1858 (c. 119), 
s, 3, arc for the judge, ^ not the jury. — 
R. V. Kuiby, Parker Patrick (1927), 20 
Cr, Ai)p. Rep. 12, C. C. A. 

260. Add. Annotations -As to (4) Refd, Richard- 


son V. Moncrieffe (1926), 43 T. L. R. 32. 
Generally, Refd. R. v. Berg, Britt, Carr4 & 
Liimmies (1927), 20 Cr. App. Rep. 38 ; R. v. 
O. K. Social & Whist Club, J.td. (1929), 45 
T. L. R. 570. 

261. Add. Annotation : — Refd. Richardson v. Mon- 
criellc (1926), 48 T. L. R. 82. 

267a. :] — Progressive whist, where the 

I)artners are shuffled as well as the cards, is 
not a game of skill, &, if playc^l for money 
])rizes, is an unlawful game. — R. v. O. K. 
SociAJ. ik Whist Club, Ltd. (1929). 45 
8’. Jj. R. 570 ; 73 Sol. Jo. 451 ; 21 App. 
Rep. 119, C. C. A. 

275. Add. Annotation : —Folld. Bennett v. Ewens, 
[1928] 2 K. B. 510. 

278. Add. Annotations : — As to {!) Folld. Bennett 
V. Ewens, [1928] 2 K. B. 510. As to (2) 
Consd. R. V. Kirby, Parker & l^itrick (1927), 
20 Cr. App. Rep. 12. 


r/\Ki 11. bUiCi. 1, bUtn-biiiCi. 1. 

252 i. Prizes provided out of 

admission money .] — A person hired a 
hall for one iiigrht, & another hall for 
tw{> uigrhts, & atlvortised that whist 
drives, open to the public on paynwmt 
of one shilling for adiuIsKion, would 
be held in the halls on those nights. 
A large number of people attended, & 
prizes were awarded to the successful 
]>layer8. The jmrehnse of the prizes 
was defrayed out of the admission 
money, any balance over being retained 
by the promoter: — Field: (1) the 
playing of progressive whist was 
gaming, In view of the facts that the 
element of chance pnjdominat/ed in 
the game, & that theprizos \vuro derived 
from the admission money, & it was 
immaterial whether the proceedings 
were or were not detrimental to the 
morals of the community ; (2) accused 
had managed, conducted, or carried 
on gaming in the premises, although 
his operatious had been restricted to 
three isolated occasions. — Bunton v. 
Miller, [19261 S. C. (J.) 120.— SCOT. 


PART II. SECT. 1, SUB-SECT. 2.— E. 

b i. — — .1 — K. V. Arnold, [1927] 4 
H. L. K. 206 ; 48 Can. Crlm. Cas. 101 ; 
60 O. L. R. 082.— CAN. 

f i, .] — Held: a machine 

known as the “ Caille Victory Vendor ” 
was one to whi(;h the prohibition in 
Gaming Machines (Scotland) Act, 
1917 (c. 23), s. 1 (1), applied. — Ulivi 
V. Miller, [1927] S. C. (J.) 87.— SCOT. 

276 i. Whether dominant element of 
sknU.) — Deft, kept for use by the public 
on his premises a number of machines, 
known by the name of ** Dlddler.** 
Any one wishing to use one of those 
machines purchased from deft, discs 
at the price of seven for 6d. He 
nsertod one disc in a slot & pulled a 
bundle, which /;aused three rollers to 


a miijib(;r of device's, such as cheiTicH, 
roses, etc. If certain combinations 
of thoH(j dovie.es stopped opposite a 
pointer on the face of the machine, 
the player won a c-ortaln number of 
discs. With those he could pundiasc 
on the jiremisos certain goods. The 
winning combinations & the odds for 
each were printed on tlio front of the 
machine in view of the idayer. If 
nono^ of these (combinations stoppiid 
opposite the poinUsr, the jdayor lost 
his disc. The machine was fitted with 
a control, by whmh the playiir could 
stop the rollers, one at a time, & so 
eTuleavoiu* to obtain a winning com- 
iilnation. There w('.re 15 machines on 
the premises. Deft, was iirosccuted 
under Gaming Houses Act, 1854, s. 4, 
that he, b('mg the o(;cuplcr of the 
premises, did use them for the purpose 
of unlawful gaming. Th(; jmstiee Avas 
satisfied on the; evidence that the 
majority of the p(;rHoiis who used the 
machine would be players of less than 
average skill, &, tborefore, held that 
the game was on(5 in which the chanties 
were not favourable alike to all players, 
intiluding tht; owner of the macldno, 
& accordingly (jonvieted the deft. : — 
Held: the conviction was right.— 
Gordon r. Dunlevy, [1928] J. U. 595. 
— IR. 

276 ii. .1 — R. V. Lii*'moT, [1928] 

3 W. W. IC. 60 ; 50 Can. Crim. Cas. 
244.— CAN. 

276 ili. ^.1 — The operation of the 

slot machine in ciuostion herein, when, 
at least, it is exposed for use with the 
object of gain to the proprietor, & 
operated by his customers, h(;ld to be 
a “ mixed game of chance & skill 
laithln Criminal Code, s. 226 (a). — 
R. V. Canada Mint Co.. .(1928J 4 
D.L. R.539 :[1 9281.3 W.W.R. 195; 50 
Can. Crim. Cas. 384. — CAN. 
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lo IV. , J — jv. I'. uj.i* u,, 

4 J). b. R. 941 ; [19281 2 W.W. 11.689; 
50 (/'an. Crim. Cas. 189. — CAN 

PART II. SECT. 2, SUB-SECT. 1 

sd. (Jeneral rule .] — Where a game as 
playtul on promises encjoui-ages an 
indulgence in all classes of the eom- 
mimity of the propensity to gamble, & 
is injurious to public morals Ac a common 
law nuisance, the premiso.s are a 
common gaming house. — Dawson v. 
SINCJ.AIU, [1926] N. Z. L. R. 721.-- 
N.2. 


284 i. Proprietary club — Need not hr 
open to public.] — A common gaming 
house is one m which a large number of 
persons are invited habitually to con- 
gregate for the purpose of gaming, & 
it makes no dlltereiice that its use is 
i*ostricted to subscribers & merab(;i*s 
of a club. & it is not open to all pei-soiis 
dosirouH of using it. — He Ciiinniah 
(1923), I. L. It. 47 Mad. 426.— IND. 

284 ii. 7 n which poker played. ] — 

An inconiorated co., the proprietor of 
a ** club ** in which membersliip was 
secured by payment of a jieriodioal 
fee, Ac where stud poker was jilayiid, 
the players lieing required to buy cards 
from the “ club " & gum, fruit, candy 
or soft drinks being supplied on each 
sale of cards; — Held: to have been 
properly convicted for keeping a 
common gaming house. — R. v. Train- 
men’s Club (1926), 45 Can. Crim. Cas, 
231 ; 20 Sask. L. R. 461 ; [19261 

1 W. W. R. 830.— CAN. 

c i. Place or office Icejti for making 
contracts for sale of stocks dt goods on 
differences.] — K. v. Harknkss (1906), 
6 O. W. R. 219 ; 10 O. L. R. 555.- 

GAN. 

0 i. .] —On a prosecution 

for keeping a common gaming house : 



Cam 280 — Mia, English and Empire Digest Supplement. 


286. Add, Annoiation: — Apld. R. v. Berg, Britt, 
Carr4 & Lummies (1927), 20 Or. App. Rep. 
38. 


304. Add, A nhotation : — ^Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 

305. Add, Annoiation : — ^Refd. Allen v, Whitehead 
(1929), 45 T. L. R. 665. 


Part III. — Betting and Betting Houses. 


310. After this case add " Agreement to collect 
betting debts — Contrary to public policy.] — See 
Action, p. 9, No. 599a, ante,'^ 

326. Add, Annotation : — Refd. Everton v. Walker 
(1927), 187 L. T. 594. 

330. Add, Annotation : — Consd. Everton v. Walker 
(1927), 137 L. T. 694. 

368. Add, Annotations : — As to (4) Refd. Clark v, 
Wcstaway, [1927] 2 K, B. 697. As to (5) 
Refd. Clark v, Westaway, [1927] 2 K, B. 597. 


Generally^ Refd. Schneiders v, Abrahams, 
[1925] 1 K. B. 301. 

401a. Holding whist drive.] — ^Whist drives, where 
an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1853 (c. 119), 
s. 1. — Bennett v, Ewens, [1928] 2 K. B. 
510 ; 97 L. J. K. B. 801 ; 139 L. T. 335 ; 
92 J. P. 120 ; 44 T. E. R. 545 ; 72 Sol. .To. 
.3.54 ; 28 Cox, C. C. 622 ; 26 L. G, R. 396, 
D. C. 


— Held ; premiBee on which were found 
cards, poker chips, dice, a round 
cloth -covered table & a “ punch 
board,*’ were “ provided with any 
means or oontrivance for unlawful 
betting: or f^aminff ** within Criminal 
Code. s. 986.— R. v. OoY, [1925] 3 
W. W. R. 638 ; 44 Can. Crlm. Caa. 
119.— CAN. 

multiseller ** for gain : — Held: to 
render the place In which It was kept 
& where it was played ** by persons 
resorting thereto, a common gaming: 
house. — R. V. Elasz (1926), 4 5 Can. 
Crim. Cas. 257 ; 20 Sosk. L. R. 605 ; 
[19261 2 W. W. R. 368.— CAN. 

■f. Under Gaming Ad, 1908, s. 4.1 — 
Weathered v, ITtzoibbon, [1925] 
N. Z. L. R. 331.— N.Z. 

PART II. SECT. 2, SUB-SECT. 2. 

h i. Acting as ** hanker ” 

hni not residing in common gaming 
ho^ise,] — Held : not to justify a con- 
viction as keeper of the house. — R. v, 
Mark (1924), 43 Can. Crim. Cos. 368. — 
CAN. 

h ii. Under Gaming Act, 

1908. 8. 4.1 — Weathered v. Fitz- 
OIBBON, [1925] N. Z. L. R. 331.— N.Z. 

h ill. Trading in sale 

purchase of cotton — On payment of 
rf<jOrcrcne<»s.}— Emperor v. Tiiavarmal 
RtrpcMAND (1928), I. L. R. 63 Bom. 
307.— IND. 

r i. .] — R. V. CTiarlie 

Sam; [1929] 1 D. L. R. 166 ; 60 Can. 
Crim. Cos, 364 ; [1928] 3 W. W. R. 
424.— CAN. 

PART II. SECT. 2, SUB-SECT. 3. 

g i. .] — Conviction for allowing 

gambling on premises for which there 
was a retail liquor licence quashed, the 
holder of the lioenco not having know- 
ledge of the gambling. — R. v. Whela n 
(1908). 9 W. L. R. 424.— CAN. 

PART II. SECT. 2, SUB-SECT. 4. 

■ i. Effect of inaccuracy .] — 

Held : as the Inaccuracy was not so 
material or substantial os to mislead a 
stranger if one wore to go to the 
locality Sc attempt t>o ilnd the place 
intended to be raided with the help 
of the warrant, it did not amount to 
more than a misdescription & was not 
of a nature to vitiate the warrant. — 
Emperor v. Thavarmal Rupcitand 
(1928), I. L. R. 53 Bom. 367.— IND. 

a i. Invalid — Effect ,] — A con- 

viction for keeping a common gaming 
house may be sustained, even though 
the search warrant, imder which entry 
was made, was defective. — R. v, 
PiDOBOw (1926), 46 Can. Grim. Cos. 
238 : 37 B. 0. R. 800 ; 11926] 3 
W. W. R. 765.— CAN. 


sg. Witness — Required to he examined 
— Right to oeriiflrate of freedom,] — R. 
V. Scott, Ex p, Scott, [1927] S. A. 
S. R. 492.— AUS. 


PART III. SECT. 1. 

810 i. Betting or betting business — 
Not illegal ipso /arto.]— Neither in 
India nor in England has the legislature 
gone so far as to enact in express terms 
that betting transactions arc illegal, 
but It is clear that in both countries 
the legislature regards it os undeshable 
in the public interest that any assist- 
ance should bo afforded by cts. of law 
to enforce obligations which have been 
created in connection with betting 
or wagering transimtions. — Mitchell 
V, Tennent (1925), I. L. R. 52 Calc. 
677.— IND. 

PART III. SECT. 2, SUB-SECT. 1. 

sk. Pathway — Sole access to three 
houses.] — A pathway leading from 
public land to three separate dwolling- 
bouses, to which It iirovldcd the only 
means of access, was entered from the 
lane t.hroi^h a gate which was never 
locked : — Jleld : the pathway was a 
“ public passage,** « a *‘ stieet ** 
withm Street Betting Act, 1906 (c. 43), 
s. 1. — ^Mackie V, Cbombie, [1926] 
S. C. (J.) 29.— SCOT. 

PART III. SECT. 2, SUB-SECT. 3. 

f 1. Investment received elsewhere 

than at totalisaior itself.] — During the 
progress of a trotting club’s meeting, 
tetalisator tickets having been sold at 
the members’ & stewards* stands from 
boxes not situated In the totallsator 
building, appit., a servant of the club, 
was convicted of the offence of per- 
mitting an investment on the totallsator 
to be received elsewhere than at the 
totallsator itself : — Held : an invest- 
ment reoidved in an entirely separate 
building with no connection & no 
attempt at synchronising with the main 
totallsator is a payment made elsewhere 
than at the totallsator itself, 8c appit. 
was rightly convicted under Gaming 
Act, 1908, 8. 30 (3). — Googin v. Young, 
[1928] N. Z. L. R. 753.— N.Z. 

p i. Paraphernalia for conducting 
betting house.]—!!, v, Brennan & 
Newlands (1928), 49 Can. Crim. Cas. 
354.— CAN. 

PART III. SECT. 4. SUB-SECT. 1.— A. 

m (p. 438) i. .1 — A person 

standing stationary in a public street 
for a oonsiderable period is not thereby 
guilty of the offeooe of loitering under 
Lottery & Gaming Act, 1917, s. 40, 
although he has been requested by a 
police constable to cease from loitorii^. 
— Mattin v, Ourbib, [1927] S. A. S. R. 
459.— AUS. 


k (p. 439) i. S. P. Muhammad Khan 
V. R. (1927), I. L. R. 9 Lah. 265.— IND. 

t (p. 440) i. .] — 

Where certain persons rented an en- 
oloBun’i, part of a larger enclosure 
abutting on a public road, & invited 
others to come there 8c make bets : — 
Held : any person found betting there 
was rightly convicted of gambling In a 
public place. — R. v. Tulshi Das 
(1924), I. L. R. 46 All. 787.— IND. 

si. Shed. — Used, by toorkmen for meals.] 
— At the trial of a workman, who was 
charged uith using a idace for the 
purpose of betting it was proved that 
on five dates Jibellod, between the hours 
of 12 noon & 1 p.m., he had engaged in 
ready -money betting with follow-work- 
men In a shed In the employers* pre- 
mises. The workmen were allowed to 
use the shed for the purpose of taking 
their meals, but the accused’s betting 
transactions wore carried on without 
the i)ermi8sion or knowledge of his 
employers : — Held : the shed was a 
“ place ** used by the accused for the 
pm’pose of betting. — Y oung v, Darrah, 
[1929] S. C. (J.) 17.— SCOT. 

PART III. SECT. 4, SUB-SECT. 1.— B. 

g i. .] — Deft, assocn. was incor- 

porated as a CO. by letters patent, 
which were amended by adding certain 
objects & purposes, viz., to encourage 
horse-racing, to construct, maintain, 
8c operate rac€>'CourseB, 8c other like 
objects & purposes. The co. estab- 
lished a race-course & held race- 
moot inga, at which betting on the races 
was permitted, & was convicted under 
(Criminal Code, ss* 228, 235, of the 
offences of keeping a common betting 
house, & recording Sc registering bets, 
etc. : — Held : the oo. was not protected 
by sect. 235 (2). — R. v. Long Branch 
Racing Assocn., [1925] 2 D. L. R. 
40; 43 Can. Crim. Cas. 283 ; 66 

O. L. R. 303.— CAN. 


PART III. SECT. 4, SUB-SECT. 2.— A. 


363 i. What persons liable to penalties 
— Persons ** keeping ** — Servant in sole 
charge.] — Any person, whether servant 
or agent, or on his own account, who 
has for the time being the exclusive 
charge of premises, & who uses those 
premises for the purpose of betting, is 
guilty of keeping or osing the premises 
as a common gaming house under 
Gaming Act, 1908, s. 4, even though 
he is not the owner, & the owner is 
ignorant of the use to which the 
promises were put, & though the 
premises so used are only part of the 
premises of the owner. — D avib v, 
Nuttall, [1924] N. Z. L. R. 65. — N.Z. 


368 ii. Licensee of hotel — Permu- 

ting others to use premises for bettiiM 
purposes.] — Deelby v, Dick, 11928] 
V. L. E. 121; [1928] A. L. B. 02.— 

AUS. 
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415a. .] — ^Applts. were the responsible 

proprietors of a four-page weekly newspaper, 
which was sold at 6<f. a copy, & which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a ** Fre© Football Competition ** with 
a coupon giving particulars of f\iture foot- 
ball matches^ & a column for the competitors 
to fill in their forecast of the results, a prize 
of £160 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Applts. were 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect, 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that applts. 
had circulated coupons of a ready-money 
football betting business, & they convicted 
applts. : — Held : the case was typical of the 
mischief aimed at by the Act, & the justices’ 
decision must be affirmed. — SUTTT4K v. Cress- 
WEix, [1926] 1 K. B. 264 ; 95 L. J. K. B. 367 ; 
134 L. T. 144 ; 90 J. P. 3 ; 42 T. 1j. R. 75 ; 
23 L. G. B. 695 ; 28 Cox, C. 0. 94, D. C. 

Annotations: — Apld. Tmf PubliHhera v. Davies, [1927] W. N. 
190. Ezpld. Jienp: (Shelllehi Tolet^iaph) v. Silhtoe, |1929] 
1 K. B. Sfid. 

415b. .] — Turf Publishers, Ltd. v. 

Davies, [1927] W. N. 190, D. C. 

Annotation: — Apld. Leng (Sheffield Telegraph) v. SlIlKoc, 
[1929] 1 K. B. 866. 

415c. .] — Wliere a daily newspaper con- 

tained as one among its various features 
coupons in which the names of football teams 
were set out, ,the public wt‘r<^ invited to 
forecast the winners of matches in which 


the teams were shortly to be engaged, the 
person who most nearly got the correct results 
j’ecciving a prize: — Held: the proprietors 
Ac publishei*s of the newspaper were guilty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of tlie coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
newspaper. — Sir W. 0. Leng & Co. 
(Sheffield Tetegraph), Ltd. v, Sillitoe, 
[1929] 1 K. B. 366 ; 9S L. .7. K. B. 262 ; 140 
J.. T. 500 ; 93 J. V. 26> ; 45 T. L. K. 94 ; 72 
Sol. Jo. 810, 1). C. 

423. Add. Annotation : — As to (1) Refd. Pointon 
V. Cox (1920), 136 L. T. 506. 

424a. Information under Licensing Consolida- 

tion Act, 1910 (c. 24) — Form of conviction.] — 

An information was preferred against applt. 
under sect. 79 (1) (/>) of the above Act for 
that he, being the holder of a justices^ licence, 
sufferi'd his xuvinises to be used in con- 
travention of Betting Act, 1853 (c. 119). 
Applt. was convicted, &; ax>pealed to quarter 
sessions, wlio allow'iid tlui appeal, on the 
ground that ih(‘ conviction was bad on the 
face of it because it did not specify what 
eontrav(‘ntion of Betting Act/, 1853 (c. 119), 
was alleg(‘d : — Held : ax>l)lt'- was entitled to 
the precise information to which he would 
have been entitli^d if hi* had lieeri prosi'cuted 
under Betting Act, 1853 (c. 119), & the 
decision of quarter sessions was right. — 
Pointon r. Cox (192(i), 13(> L. T, 506; 91 
.1. P. 33 ; 13 T. L. U. 17.5 ; 25 I;. G. R. 101 ; 
28 Cox, C. C. 308, I). C. 


Part IV. — Lotteries. 

434. Add. Annotations : — Refd. Kerslake v. Knight (1929), 1 11 L. T. 512. Refd. Kerslake v. 

(1925), 133 L. T. 606 Knight (1925), 133 T. OOti. 

443. Adfl. Annotations : — Apld. llowgate r. Ralph 449. Add. Citations: — 94 L. J. K, B. 919; 188 


PART III. SECT. 6. 

415 i. •* tenting or knmoingly cir- 
cvXating coupons ” — Construction of 
Football Betting Act, 1920 (c. .52), ss. 1, 
2.1 — Commission agents issued a 
printed nubllcation containing coupons 
for use m predicting results of football 
matches & offering money prizes. 
Apart from the coupons & matters 
connected therewith the paper con- 
tained very little reading matter. & 
the majority of purchasers bought it 
for the sake of tho coupons. The com- 
mission agents wore convicted of 
knowingly printing & oiroulating cir- 
oulars or coupons of a ready-money 
football betting business : — Held : the 
paper was a circular or coupon of the 
business of applts., & conviotion sus- 
tained. — Jameson v. Sinclair, [1925] 
S. C. (J.) 1.— SCOT. 

■n. ** Readv-money football betting 
business ** — Newsagents settling witJi 
publishers monthly. \ — Commission 
agents issued a printed publication 
containing coupons for use in pre- 
dicting results of football matches & 
offering money prizes. It was Issued 
to wholesale newsagents, & distributed 
by them to retail newsagents, who sold 
it to tho public. The wholesale & 
retail newsagents settled their accounts 


weekly ; tho wholesale nowsagenis ran 
monthly accounts with tho commiRsion 
agents, who paid the prizewinners. 
The prize money was paid, although 
tho monthly accounts had not been 
settled : — Held : there was evidence 
on which tho magistrates might hold 
that applts.' business was a ready - 
money football betting businoss. — 
Jameson v. Sinclair, [1925] B. C. (J.) 
1.— SCOT, 

PART III. SECT. 7. 

b i. lAiitery & Gaming Act 

Amendment Act, 1921, s. 14.] — Holmes 
V. Allchukch, [1926] S. A. S. R. 255. — 

AUS. 

b ii. .] — Lampard v. West, 

[1926] S. A. S. R. 298.— AUS. 

b iii. Similar transaotions on 

other days — A dmissible . " — Pi nohbeck 
V. Gleeson, [1926] S. A. S. R. 379.— 
AUS. 

c i. .1 — Paterson v. 

Macpherson, [1924] S. C. (J.) 38. — 
SCOT. 

0 ii. Right to open 

closed envclopes.\ — Held : the special 
warrant under Betting Act, 1853, s. 11, 
entitled tho police to open postal or 
other communications found on tho 
premises, although contained in closed 
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envelopes, for tho purpose of ascertain- 
ing whetber they containtsd documents 
relating to betting. — S toathern r. 
Benson, [1925] S. C. (,i.) 40.— SCOT. 

h i. Joint complaint — One. 

defendant calling no evidence, tmt wish- 
ing to give emdcncc for co-defendant- ~ 
Modc oftrial .\ — Hojjvies v. ALLCiiURcn, 
[1926] H. A. 8. R. 255.— AUS. 

sp. Appeal — Principles on which 
court oefa.] — R. v. Smith (1926), 87 
B. C. R. 248.— CAN. 


PART IV. SECT. 1. 

d i. .] — Power v. Cannii<t 

(1859), 18 U. G. R. 403.— CAN. 

d ii. .]— Lloyt> V. Clark 

(1862), 12 C. P. 320. -CAN. 

h i. .1 — Ttie accused, who 

was tho agent of u cigarette co. at 
Belfast, published a pampliJct advertis- 
ing a prize of Rs.5 wliich could be 
aiitomatlcully obtained purchasers 
of Park Drive cigarettes. Accused sent 
ten currenc'y notes of Rs.5 each to the 
manufactiu-ers of I^ark Drive cigarettes 
at Belfast, who put each note in a 
packet of cigarettes, mixed thoso 
packets with other packets which 
contained no notes, sent them out to 
accused in India. On a iirosecution 



Oases 449— 464b. 


English and Empire Digest Supplement, 


L. T. 606 ; 89 J. P. 142 ; 23 L. G. B. 674 ; 
28 Cox, C. C. 27. 

464<. Add, Annotaiion Apld. Ranson v. Rurjj^css 
(1927), 137 L. T. 630. 

464a. .] — A printer printed & sold to a 

purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further kiterest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set : — Held : 
the printer was properly convicted of publish- 
ing a proposal or scheme foi‘ the sale of tickets 
()r chances in a lottery contrary to the above 
sect. — Ranson v, Burgess (1927), 137 L». T. 
530; 91 J. P. 1.33; 43 T. L. R. .561 ; 25 
B. G. R. 378 ; 28 Oox, C. C. 425, 1). C. 

464b. Distribution of circulars advertising 

lottery.] — Kesp. employed canvassers to call 
from ijouse to house, invilJng i^ersons to 
undertake to buy tea from her regularly. 
I^ach week the canvassei's carried with them 
handbills wliich declared that : “ To advei- 

tise our famous tea we will distribute among 
om customers cfish gifts of £3 £0,” as the 

jjurchaser bought one or two packets of tea 
per week. The circular continued : “ Each 
customer’s name is entered in rotation in 


our ledger & cash gifts are paid out accord- 
ingly.** The names & addresses of new cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser’s customers on his return 
to the oflice being completely entered before 
that of the next was begun. Resp. awarded 
her bonus each week to the next customer 
whose name was on the list after that of the 
customer last to receive a bonus, provided 
that the customer was still regularly buying 
the tea. The names of customers who ceased 
to buy the tea weekly were struck out of 
the list, thus advancing the names of 
customers below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,920 by way of bonus gifts. Applt., 
a superintendent of police, preferred an 
information against resp., charging her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed th(^ 
information holding that resp. had not 
published a i)roposal or scheme for the sale 
of chances in a lottery : — Held : there were 
no materials to justify the magistrate in so 
holding. The case must be remitted to him 
with the direction to convict. — Howgate v. 
Ralph (1929), 141 L. T. 512 ; 93 J. P. 127 ; 
45 T. Ti. R. 426 ; 73 Sol. Jo. 253 ; 27 L. G. R. 
432, I). C. 


of aesrusod under Rewind part of Indian 
l^onal Code, s. 294 a: — I/dd : the 
schonie published by accuHod for die- 
tribulion of prizes iiy lot or chanee 
amount^id t,o a lottery. — E mi’KROU u. 
Vazirally (1928), T. L. H. fui Bom. r.7. 
- IND. 

n i. Bonds in scrips — Paymcnl 

not dependent on krwwledoe or skill .] — 
Jn a prosecution for a. contravimtion 
4)f Lotteries Act, 1 829, it was establiKheil 
Idiat the prornoterH had formed & juit 
into execution a Hchenic for the sale 
of lionds, eaidi of which entitled tlie 
lioldiT on certain conditions to £lf)0. 
To qualify for lids sum a participant 
had lirst to obtain a lumd at the cost 
of 1 a‘, cither from tlio promoters or 
from a friend. 'J'liis was tiie parent 
of a family of lionds which was brought 
into cxistcnw^ bv a process of sub- 
saloH. holder of the parent bond 

iiad to buy from the promoters four 
bonds for 3s. & to sell them to four 
friends for Is. eac;h. Tliesc four bonds 
were the lirst generation, & tiaoh of the 
four holders of thorn had to ri^peat the 
same prooesb, thus bringmj? the second 
greneration of sixteen lionds into 
cxist(*nee. The procoss had t.o ho 
repeated until the sixth generation 
of 4090) bonds had come into oxisUmce, 
making:, for the complot-e scrieB, 64G1 
bonds. On the occurrence of tliis event 
the holder of t,lio parent bond became 
entitled to £130. Not only was each 
Individual bond a member of a family 
of bonds, hut it could itself become the 
X>arent of a new family, & the holder 
of it was entitled to £150 os soon as its 
sixth generation was completed : — 
Held : the scheme was a lottery, in 
resjioct that the occurrence of the event 
upon which payment fell to be made 
could neither be approximately pre- 
dicted nor materialiy influenced by the 


exereiHo of any knowledge, experience, 
ai’t, or skill on the part of the holder 
of the parent bond. — Baunes v. 
Stixatukrn, [1929] S. C. (J.) 41. - 
SCOT. 

p i. — Not dependent on 

skill alone.]— The chance, which the 
prohibition in Criminal Code atcaiust 
lotteries & othi'i* specjcs of gamldinjf, 
has in contemplation is the chance or 
risk which the competitor is taking. 
Therefore, in a case where he is required 
to estimate a nmiiher, the proliibitioii 
applies luilesH the correct numlicr vm\ 
be ascertAmed by skill alone witiiout 
any element of chance, even thouf^rh 
the number to bo estimated is an 
act,ually existing number at the time 
tlie estimate is made. — B. v. Irwin, 
B. e. Long, 1 1928] 4 D. L. K. «25; [1928] 
2 \V. W. B, .'>97 ; .'iO Can. Grim. Cas. 
159 ; 23 Alta. L. B. 506.— CAN. 

b (p. 454) i. Conducting ** srnt 

clvhs.*"]— Held : a violation of Criminal 
Code, s. 236 (c) (d). — U. v. A. D. 
Murray Tailoring, Ltd,, [1925] 3 
W. W. n. 483 ; 44 Can. Grim. Cos. 346. 
—CAN. 

b (p. 454) ii. Club dUtribuiina 

“ chances ** for prizes vnth mehbership 
cards.] — Held : a violation of Criminal 
Code, 8. 236.— B. v. Qratton (Ont.) 
(1920), 46 Can. Grim. Cus. 41.— CAN. 

b (p. 454) iii. Oiving purchasers 

of goods tickets for cluh^Cluh dis- 
tributing prizes.] — Held : a violation of 
Criminal Code, s. 236. — R. v. Kodgrick 
(Out.) (1926), 45 Can. Grim. Cos. 110.— 
CAN. 

b (p. 454) iv. .] — R. v. United 

Profit Sharing System, Ltd. (Ont.), 
[1927] 4 D. L. R. 619 ; 48 Can. Grim. 
Gas. 154.— CAN. 

sq. Conducting loUerg — Sufficiency of 
evidence — Finding of tickets para- 


phernalia .] — Where a charge is laid 
under Criminal Code, b. 230, evidence 
that tickets & other jiaraphemuha. 
suitable for lottery purposes were 
found on the premises of the accused 
does not amount to a pnmd facie case. 
— B. V. Wong Sim, [1929] 1 I). L. R. 
240; 50 Can. Crun. Cas. 231; [19281 
3. W. W. B. 492.— CAN, 


PART IV. SECT. 3. 

Bt. Art unions — Whether exempt urider 
Criminal Code, s, 236.] — R. v. LeBlanc 
(O nt.) (1926), 46 Can. Grim. Cas. 38.— 
CAN. 


PART IV. SECT. 5, SUB-SECT. 1. 

q i, .] — Defts. conducted in 

public, a scries of games kiiow’ii as 
“ diggers’ bagatelle.*' Bystanders wen* 
invited to take part in each game on 
payment of threepence to defts. The 
winner of a game received from defts. 
the sum of nincpence, & hecanic 
entitled to join in the next game with- 
out charge: — Held: defts. did not 
thereby “ dispose ** of any “ property *’ 
within Police Offences Act, 1915, 
H. 88 (5). — Deelet V. McEvoy, [1928] 
V. L. K. 117 ; [1928] Argus L. R. 47.— 
AUS. 

gw. SaU of gambling device.] — vio- 
lation of Criminal Code, s. 236 (b), may 
he proved, although there is no evidence 
t,hat at the time of the sale of the devise 
in question, e.g., a punch board, there 
was a conscious arrangement between 
the buyer & seller that some property 
would bo disposed of by chance by 
means of the device. The essential 
inquiry is, what is the purpoRe or 
known intended use of the device. — 
R. V. Rkise, [1926] 1 D. L. R. 60; 
[1925] 3 W. W. U. 724.— CAN. 
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Vol. XXV. — Graining and Wagering. Cases 472 — 506, 


Part V. — Races and Racecourses. 

472. Add. Annotation : — Reid. Wcddlo, Beck v. 483. Add. AnnolaLioii .-—Reid. Ellesmere v. Wal- 
Hackett, 1 K. B. 321. lace, |lt)29] 2 Ch. 1. 

479. Add. Annotation; — ^Distd. Ellesinere w. Wal- 484. Add. Annotation : — Reid. Ellesmere r. Wal- 
lace, [1920] 2 Ch. 1. lace, | U)2!l] 2 Ch. 1. 


Part VI. — Competitions. 


496. Add. Annotation : — Distd. Siittle v, Cresswell 
(1926), 42 T. Jj. n. 75. 

497. Add. Annotation : — Refd. Siitile v. Cresswell 
(1925), 42 T. L. R. 75. 

498. Add. Annotation: — Apld. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

501. Add. Annotation : — Refd. Sutile v. Cresswell 
(1925), 42 T. L. R. 75. 

502. Add. Annotation : — As to (3) Refd. Greenberg 
V. Cooperstcin, [19261 Ch. 657. 

504a. Determination of order of popularity of 

specified articles.] — ''PIk* propri(‘tors of a. 
number of (JomrriodiGes organ is(‘(b for adver- 
tisement purposes, a (competition m whicdi 
customers were*, asked to ]dae(* thiidecm named 
articles in tdie order of tlieir popuUu'ity as 
shown by the actual \oting of the entrants 
tliemselves. A mmiber of inon(‘y A (.>tlier 


l>rizes v/ere ofi'ered to t ho.se wliosi? lists most 
nearly agre(‘d with t-liaf- shown ^)y the voting 
as a whole. No entrance fee was chargecl, 
but each ('iiti'ancc' form bad to t)e ac'c.om- 
]>ani(*d by ])art. of a bag or wra])])er from one 
of the named articles:- Held: since the 
eom]>et itors wi'rc' not ask(‘d to jndg(‘ the real 
merits ol the arlieles but to guess how other 
]»eop](“ would gui‘ss at tlieir po])ulanty, tber(‘ 
was material on vliieli a magistrate was 
justifa'd in linding tliat the ri'sult depi'iuled 
entirely on e]ian(‘.e A in eonviet-ing the 
advertising manager of tlu; proniot(‘rs of an 
>ib‘nce under Lott eri(‘s Act. 1S23 (c. (JO), s. 41. 
-Ifoims V. Ward (1929), 99 J. 1*. 169 ; 45 
9\ L. R. 97.i ; 27 J.. (b R. 119, 1). (9 

505. Add. AnnotaHinf : — Apld. llold)s r. W’aid 
(1929). 99 .7. l\ n).9. 

606. -1 (7(7. Annotation : — Distd. Ifobbs c. Wai-d 
(1929), 99 ,1. V. 169. 


PART V. SECT. 1, SUB-SECT. 3. 

sy. Cmirainu — Vse of mrvhnnicnl htar 
— H^hethrr within (ramtnu <f’ Jkittnq 
Act. 1912, s. 7.1 — Jiosp. attoiided a 
licensed racecoiir.so on winch a hiiert 
coiiHiHtinjf of the purHuit; of a iiiccUaiiicii 1 
bare by do{;s was bold, it made bets 
on several of the do^’s. He was eba-r«:ed 
before a. mafyistratc with an otbaiee 
under above seet., & ibo niapristrate 
held, as a. matter of law, on tlie evidence* 
before him, that the par^uit of a 
ineebariical bai*e bv doprs was “ cours- 
ing within aliove sect., is: diRmissed 
the information: — TTchi : the pinsiut 
of a incchameal tiare hv dogs an as not 
“coursing” NNithin uhovi* sect.. &: 
the deterniinatioii of t.he magistrate 
was eiToTKHiuH in iioiiit of law. — 
Keixo v . JMcJ; v(’iirAN (]92S), 2S 
S It. N. S. W. 510 ; 45 N. S. W, W. N. 
1 13.— AUS. 


PART V. SECT. 3. 

484 i. Finality of drrtsion Jhsnar 
of final dfci.smn. 1 — Wher<‘ a ehalleiige 
eiip, to be won m a bicycle nici' bet\Neen 
<*onipetmg chibs, was lield by trustees 
under an instrument of trust,, b> NNhieh 
all arrangi'ments iiertalning to the 
course, race, piotcsts & matters “ con- 
nected witli the welfare of tlie cup ” 
Nvere to be decided by the trustees 
according to certain rules, the ct.. 


upon tlr^ nu‘i(‘ allegation of fraud, 
liefore any decision of the trustees, 
refused to ('\(*i( ise jurisdiction K'sliMin- 
ing llu* trustees from jiarlnm with the 
cup t,o an alleged winner under protest, 
upon the ground thtd- one of the nmji- 
iiing riders <lid not go round the course*, 
tliat l)(‘iiig a iiiat,t(*r of fact for tlie 
<h*(*ision of the truste(*s - Ross r. Onu 
(1S91), 25 (). R. 595 CAN. 

484 ii. Avvral to vomnntin' itf 

Tnrf ('tuh- Fouers e/ aminnUt'cA 
JMontuomkkv ?. JjKi!. Sria.KE (192(5), 
29 \V. A. b. R. 70.-- AUS. 


PART VI. SECT. 1. 

d i. Fi’Vi'Hit of nioiay Kith 

coupons — Whether offinre vmler Streit 
netting Jet,] In a eoinplaiut under 
Street Itettmg Act, 190(», it was preived 
ttiat aceus(*(i received in t,he street 
from various pe*i*sens a large niimbeT of 
slips accompanied hj sums of inoncv. 
'J’lie slips were oeid pi<*ces of paper, 
upon caili of NNhieh nviu'c NNrit.teii the 
names of at, U*ast> oiu* grouji of eight 
foothall teams, to which Nvas added u 
name, number or other svmhol, foi 
ideutif>iiig tin* scnd(*r of the ^ip* 
Ai'ciised did not submit, li^ts ol iuothall 
teams foi* the jmrpose of seleetiou, 
the names of siieli ti'ams being sc'lected 
by the S(*nder.s of the slips from lists 


of ti‘ams adNerlis<*d oi* ri'ported in t,he 
public pi’c.ss to play on thi^ Saturday 
tollovviug the dat,i* on whieh the Hh]is 
NV('r(‘ r(*(*eiv(‘d h\ ueeiised. 'I'lie tcaius 
s(*Ii*cti*d NNore those nnIiicIi the simdcrs 
>f the slijis pri‘diet,ed NN’oukl h(* winning 
t(*,i)us on that Saturday. Along with 
eai h sli]) Nvas sent, l.s., the understanding 
being t ha,t,, al’tei the results of tlie 
matches Nveri* published, accused would 
('vainiiu* the torocasts madi*, lS: theie- 
attei Nvould deduct, from the luoiiev 
received a sum in name of eoraniission, 
liand oN,er the balunee to t,li(* jierson 
s('nding m the correct forecast if oiiU 
oiii* lorecust Nvas eerrc(*t , or, if mori* 
than out* foi coast was correct, an «*iiual 
shall* of such balance to each of the 
si'iiders of correet loreeasts. If no 
correct selection Nvas sent m, th(*ie 
N\as no distribution, \ the wlioh* 
emit nbiil ions Nvere (*!irrj(*(l forvNard to 
till* ni'xt week; Nvhich pioeeduro Nvas 
r(*]K'at,(*d until a corieet, forecast Nias 
made, or until the end of the football 
BiTi.smi arrived, Nvh(*n if thi'ri* hud been 
no corrc'-L selection r(*e(*iNed, the 
money in hand, less a cumimissimi to t he 
acciist*d, Nvas distributed among those 
NNho had sent it .' Held : accused N\as 
engaged in betting transactions A. was 
guilt V of ail oil'eiici* under Sliect 
Retting Act, 1 909 - ^ M i; vim r. 
Mrtjrii.KiK, I192SJ ) ‘'b - 

SCOT. 
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Cases. 10 — 62. 
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GAS. 

Part II. — Lands and Works. 


10. Add, Citations 94 L. J. Ch. 382 ; 133 L. T. 
566 ; 89 J. P. 177 ; 23 L. G. K. 626. 

15a. Country road.] — The word 

“ street/* as used in Gasworks Clauses Act, 
1847 (c. 16), s. 6, is not necessarily confined 
to what is ordinarily known as a street, & 


over which there is a public right of way. 
A country lane with certain residences 
abutting upon it may be a street, although 
it has not been dedicated to the public & no 
public right of way exists. — Davies v, Ripon 
CORPN., [1928] Ch. 884 ; 97 L. J. Ch. 479 ; 
139 li. T. 636 ; 92 J. P. 153 ; 26 L. G. B. 630. 


Part Hi. — Supply of Gas 


31. Add. Annotation : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

37. Add. Annotation : — Refd. R. v. Electricity 
(Jomrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

48. Add. Annotation : — Mentd. Rc Quintin Dick, 
Cnoncurry v. Fenton, [1926] Ch. 992. 

51a. Duration of agreement to supply— Power to 
terminate.] — In 1906 a co. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited co., & by sect. 7 the 
statutory co. took the benefit of all contracts 
& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agi’eement under seal with 
the council in whicli it was recited that before 
the passing of the Act “ it was agreed by & 
between the predecessors of the gas co. the 
council that the agreement then in force for 
public lighting should continue to remain in 
force <te be binding on both parties until 
tlio council should determine the same,** & 
that “ it has been deemed desirable by f he 
said parties hereto that, the terms of the said 
agreement for tlie public lighting shall be 
set out as hereinafter mentioned.” By the 


operative part of the agreement the co. 
agreed to light all the public lamps within 
the district “ from & after the fii-sf- day in 
Sept, in every year u]> to the following first 
day of May inclusive *’ on certain terms ; & 
provisions were made for increasing the 
number of lamps. There was no provision as 
f ;0 the j)eriod for which the agreement was 
to run. or giving either party a right to 
determine it*. By a supplemental agreement 
dated June 30, 1921, the times of lighting & 
tile charges w'ere varied, & clause 1 (c) 
provided that new lanterns supplied by the 
co. should become' the property of the council 
without payment after fifteen years if the- 
agreements continued for so long, “ & if 
the said agreements be determined before 
the expiration of such period ” the council 
were to pay for them. On Apr. 30, 3 927, the 
council gave notice to determine the agree- 
ment on Aug. 31, 1927: — Held: having 
regard to the recitals in the original agree- 
ment & clause 1 (c) of the supplementary 
agreement «fc to the nature of the contracts 
they were determinable by notice. — Crediton 
Gas Co. v. Crediton Urban District 
Council, 11928] Ch. 447 ; 97 D. J. Ch. 184 ; 
138 L. T. 723 ; 92 J. V. 76 ; 44 T. L. R. 369 : 
72 8ol. Jo. 225 ; 26 D. G. R. 325, C. A. 


Part IV. — Protection of Property of Undertakers. 

62. Add. Annotation : — As to (2) Refd. Brooke v. Bool, [1928] 2 K. B. 578. 


PART III. SECT. 2. SUB-SECT. 6. 

sa. RcftLsal to pay incrcancd rates — 
liight to cut off gas.] — Held : Natural 
Gas Conservation Acts. 1921 (c. 17), 
& 1922 (c. 2:i), were valid. — Sandwich 
V. Union Natural Gas Co. (Out.), 
[I025M I). L. R. 795 ; affg., [lU2oj 2 
D. L. R. 707 ; 66 O. L. R. 399.— -CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

62 i. Oas main — Damage by sub’ 


sidence .] — A gas co. opened a street in 
a city Sz, laid down a gas main. The 
city coipn. construct^ an under- 
ground drain, &, by reason of a sub- 
sidence of the dram, the gas main was 
broken. The co. opened the street & 
repairt*d the gas main & the corpn. 
reinstated the drain & roadway. In an 
action bv which the corpn. sought to 
recover from the co. the cost of such 
reinstatement, the co. by counterclaim 
sought to recover from the <Jorpn. t-he 


cost of repairing the gas main : — Held : 
the liability of the corpn. for the 
damage to the gas main depended 
upon negligence in the exercise of its 
statutory powers causing unnecessary 
damage to the co., & the onus of proving 
such negligence had not been dis- 
charged by the co. — Metropolitan 
Gas Co. v. Melbourne Corpn., [1925] 
V. L. R. 132 ; 35 C. L. R. 186 : 31 
Argus L. R. 25.— AUS. 
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Vol. XXV.— Gas. Cases 9»— 126. 


Part V. — Neligence and Nuisance. — Liability of 

Undertakers. 

99. Adfh Amioiaiion : Sheifiold Corpn. v. Kitson, ( 1929] li K. H. 322. 


Part VIII. — Gas Supply in the Metropolis. 


114. Add. Annotation Consd. A.-G. v. County of 
Ixindon Electric Supply Co., [1926] Ch. 542. 
125. Add. Annotation: — As to (1) Consd. Salis- 


bury tSc Pordinpbridge District Drainage 
J3oardv. Southern Tanning Co. (1920), l..td., 
11927] 2 K. B. 500. 


PART V. SECT. 1, SUB-SECT. l.—B. 

Q. For “ Escape, of aasfrom fjas main ” 
read “ Escape of (fas — Erom gas main.** 


q i. During installatimi of gas 

connections — Destruction of truiUiings by 
fire following explosion.] — JJeUt : the 


ffttH CO. were linbh‘.-- Oonsitmehs’ Gas 
C o. r. R., ri‘.)27] 1 I). L. Ji. 564 ; f]{)26J 
S. C. H. 70‘.).--CAN. 
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GIFTS. 

Part II. — Capacity to Give and to Receive Gifts. 

20. Add. Annotation : — Refd. Deucbar v. Gas Light & Coke Co., [1925] A. 0. 691. 


Part III. — Gifts inter vivos. 


26a. Gift for public purposes — Whether formalities 
for compulsory acquisition apply.] — The 

formalities required for the exercise of the 
compulsory powers pven by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
gilt of land. — Michaud v. Montreal (City) 
(1923), 92 L. J. P. C. 161 ; 129 L. T. 417, 
P. C. 

54a. — — .] — Declarations by an intestat e, tliat he 
meant that a person witb whom he resided 
should have his furniture k effects for what 
he owed her : — Held : sufficient to entitle 
such person to take, k retain possession of 
the property.— Koyston v. Hankey (1833), 
3 Moo. k S. 381. 

69. Add. Citations : — snh nom.. Binfon t’. Stone, 
Frc'cm. Ch. J09 ; Nels. 68. 

73a. .]— Anon. (1067), Freem. Ch. 128 ; 

22 K. K. 1104. 

73b. .] — Shales v. Shales (1701), 

Freem. Ch. 252 ; 1 Eq. Cas. Abr. 382 ; 22 
E. H. 1191. 

83a. — .] — When a father purchases 

property with his own money, k takes a 
conveyance in th(^ name of his son, the 
law presumes it to be an advancement for the 


son, k not a trust for the father. Those who 
allege that it is a trust are bound to prove 
it, k the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous 
circumstances. Testator has transfen^ed pro- 
perty into the names of his sons : — Held : they 
were advancements, but there being doubts 
a.s to his solvency at tlie time, inquiries were 
directed on the point. — CimrSTY v. Courte]^ay 
(1849), 13 Beav. 96 ; 51 E. R. 38. 

Annotation : — Consd. Batstone v. Salter (1874), L. R. 19 Eq. 

260. 

103a. .] — Re Colltnson, Coltjnson v. 

COLI.INSON (1853), 3 Do G. M*. k G. 409 ; 21 
L. T. O. S. 234 ; 43 E. R. 160, L. C. 

Annotation : — Consd. Boiiuot v. Bennet (1879), 10 Ch. 1). 

474. 

108. Add. Annotation: — Refd. Gopeekrist Gosain 
w Gungapersaud Gosain (1854), 6 Moo. Ind. 
App. 53. 

128. Add. Annotation : — Mentd. Be Binns, Public 
Trustee v. Ingle, [1929J 1 Ch. 677. 

169a. — .] — Berkley v. Ryder 

(1752), 2 Vos. Sen. 533 ; 28 E. R. 340, L. C. 

Annotation ; —Mentd. Soltau d. De Held (1861), 2 Sim. N. S. 

133. 

171. Add. Annotation : — Consd. He Wilkinson, 
Page V. Public Trustee, [1926] Ch. 842. 


PART I. 

2 i. Easentials of gift — Transfer of 
property — Jntention alone tnsufficieni.] 
Jakvis V. Jauvis, [19261 3 D. L. 11. 
897.— CAN. 


PART III. SECT. 1. SUB-SECT. 1. 

b i. .] — Mc:Muuohy u. Stewart 

(Alta.), [1926] 3 D. L. II. 448 ; [1926] 
2 W. W. R. 463.— CAN. 

sb. Purchase by father for pupil 
daughters — Disposition d: registration 
in daughters' names.] — Held: the 
father hod made a complete & 
effective donation. — Linton v. Inland 
ItKVENUR CoMRR., [1928] S. C. 209 ; 
13 Tax CaR. 448. SCOT. 

PART III. SECT. 1, SUB-SECT. 2.— 
B. (a). 

f i. .] Dickson v. Ciiambku- 

LANl), [1927] 2 1>. L. R. 429 ; [1927] 
1 W. W. R. 79 J ; 22 Alta. L. R. 393.— 

CAN. 

sd. What amounts to — Conduct 
recognising right of (U^nce.] — Griffiths 
r. Carleton (1927), 30 VV. A. L. R. 1.— 

AUS. 

PART III. SECT. 1, SUB-SECT. 2.— 
B. (b). 

36 vi, . ] — In an action of trover 

brought to recover tho value of eight 
hundred HcalR alleged to have been 
wrongfully taken at tho Beal-fishory, 
it appeared that pltf. had found a 
quantity of seals j-‘»jined & flagged 


\ by one W., who had abandoned them 
hiiiiHclf, but had Hont a message to 
deft, that ho might take tb<i souls so 
left on the ice. Deft, proceeded to tlie 
locality where the seals wer(‘ found 
l,hat pltf. had taken some of tluMu on 
hoard his vessel, hud counted others oC 
the patch, & was in the act of leaking 
on hoard his vessel the remainder, his 
crew being then in charge. Deft, 
then took charge of tho remainder of 
the seals & had them lionveyed on 
hoard his own vessel, Ac refusoil to 
jMTmit pltf. to participate in the saiiu‘. 
in an action by pltf. for tho seals so 
taken the jury found for pltf. : on a 
rule nisi to set asi<le the verdict : — 
Jftid : there was a valid gift- from W. 
to deft, such as would cause a legal 
transfer of property ; &, further, it 

was in the power of W. to transfer 
pi’operty floating on the sea winch he 
bad himself tho power to secure. — 
Doyt.f r . Bartlkti’ (1872), 6 Ntld. 
].. K. 44.6 --NFLD. 

PART III. SECT. 1. SUB-SECT. 2.— 
B. (c). 

61 i. Whether immediate gift intended.] 
— Garland v. O’Reilly (1911), 44 
S. C. R. 197.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 
B. (0). 

n i. To hank manager.] — The 

payee of a promissory note payable on 
demand loft it with his hank for the 

f iurposo of having tho interest on it col- 
ected. Subsequently hO indorsed tho 
note tu his nephew & left it with the 
bank manager, telling him that ho 
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wishiid to collect tho interest on it whilt) 
he lived & to have the. note delivered to 
his nephtiw on his death, & the manager 
put the note into a largo envelope in 
the bank which hold documents 
belonging to the nephew : — Held : 
tliere had been a ciomplete gift inter 
vivos of the notcL — D iokbon v. 
CnAMBERLANi), [1926] 3 D. L. R. 766 ; 
11926] 2 W. W. R. 570 ; 22 Alta. L. R. 
270.— CAN. 

PART III. SECT. 3, SUB-SECT. 3. 

113 i. Contrary intention of donor — 
Investments as trustee for daughters .] — 
Held ; the ciiTumstances did not rebut 
tho presumption that tho money was 
intciidt'd as an advanceiiK'nt to the 
chlldivn. — J ones v. Kinnear (1882), 
16 N. S. R. (4 R. & G.) 1.— CAN. 

PART HI. SECT. 7, SUB-SECT. 1. 

sg. (lift subject to condition — Whether 
absolute gift d condition void —Or gift 
of life estate.] — Aivuad Khan v. Ashraf 
Khan (1929), 56 L. R. Ind. Apj). 213.— 

IND. 

PART III, SECT. 7, SUB-SECT. 2. 

172 V. .] — A present 

made by an engaged man to his flanc6o, 
in view of marriage. & intended for the 
use of both of them during their court- 
ship & after their marriage, is recover- 
able by his personal representative 
where he dies before the marriage Hz 
during the continuance of tho engage- 
ment. — S heppard v. Robinson, [1928J 
3 D. L. R. 317 ; [1928] 2 W. W. R. 235 : 
23 Alta. L. R. 461.- CAN. 



Vol. XXV.— Gifte. Cases 172— 294a. 


172. Add, Annotation :~-Consd, Cohen v. Sellar, 
[1926] 1 K, B. 536. 

173. Add. Annotation: — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

174. Add. Annotation Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

175. Add. Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

175a. .] — (1) If a man who has 

promised to marry a woman, & has given to 
her an engagement ring in contemplation of 
marriage, refuses without legal justilication 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semble : if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 


the gift & to carry out her pi*omise, she must 
return the ring. 

(3) Semble : if an engagement to mt^ry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other. — COUEN v. 
Sellau, [1026] 1 K. B. 536 ; 95 L. J. K. B. 
629 ; 135 B. T. 21 ; 42 T. L. R. 409 ; 70 
Sol. Jo. 505. 

191. Add. Annotation : — Refd. Coleshill v. Man- 
chester Oorpn., [10281 1 K. B. 776. 

192. Add. AnnoiaiioH'i : — Refd. Coleshill v. Man- 
chester Corpn., [102S] 1 K. B. 776. Menld. 
Oldham r. Sheffield Corpn. (1927), 136 B. T. 
681 ; Ad die R. Sons (Collieries) v. Uum- 
breck, [1020] A. C. 358. 


Parjt IV. — Incomplete Gifts. 


206. Add. Annotation : — Distd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

227. Add. Annotation : — Overd. He Swinburne, 
Sutton V. Feathericy (1925), 70 Sol. Jo. 64. 

228. For the paragraph in original volume sub- 
stitute the following paragraph ; — 

Non-payment due to suspicious signature 

— Subsequent death of donor.] — A lady, in her 
last illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, & the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 
resented : — Held : the cheque not having 
een paid, there was no valid & effectual gift 


of the money to the donee. — Re Swinburne, 
SuiTON V. Featuerbey, [1926] 1 Ch. 38; 
95 B. J. Ch. 101 ; 134 B. T. 121 ; 70 Sol. Jo. 
64, C. A. 

Compare original volume, p. 542, No. 292. 

259. Add. Annotation : — Distd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

268. Add. Annotations Apld. He Combcrbach, 
Saunderson v. Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, [ 1928 1 2 K. B. 501. 

269. Add. Annotation: — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

276a. Incomplete gift of real estate.] — Re 

(JOMBERBACII, Saundeiison V. Jackson (1929), 
73 Sol. Jo. 403. 


Part V. — Gifts mortis causa. 


292. Add. Annotation : — As to (1 ) Consd. Re 
Swinburne, Sutton v. Feathcrley (1925), 70 
Sol. Jo. 64. 

294a. .] — Semble : when testator, 

in his lifetime, hands over to a person a sum 
of money, & directs him, out of it, to pay the 


expenses consequent on his sickness, & in case 
of death, his funeral expenses, such money 
does not pass under the will. — In the Goods of 
Toomy (1861), 3 Sw. & Tr. 562; 34 B. J. 
P. M. iSi A. 3 ; 28 J. P. 824 ; 13 W. R. 106 ; 
164 E. \i. 1393. 


PART III. SECT. 8. 

187 i. Onus of proof on donee - Uranl 
]mr 2 )ortin.g to be for consideration .] — 
Where a conveyance or lotpe. is 
expressed to ho for valuable eonsidcra- 
but the fact is that none was ]jaid, 
nothing hut the clearest evidence can 
avail to show that a irift was intended. 
Where there is nothing but the instru- 
ment itself before the ct. from which 
to draw conclusions, it must bt; held 
to ho the exclusive & ct)nclusive evi- 
dence of the contract between the 
parties. — J ohn Dberb Plow Co., 
Ltd. V. Peters & SroiiN, [1928] 
3 W. W. R. 686.— CAN. 

PART III. SECT. 10, SUB-SECT. 2. 

sm. Gift of land subject to mortgaae .] — 
Where a father makes a gift of land to 
his son, the presumption Is that it is 
made subject to mt{?es. which then 
actually exist aRainst the land, includ- 
ing a mtgo. which had not been 


registered at the date of the gift. — 
OUENOZUK V. Dolinsky (Alta.), [1927] 
3 W. W. R. 596.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1. 

h i. .1 — Morton v, Hrighouse, 

[1927] 1 D. L. 11. 1009 ; [1927] S. C. K. 
118.— CAN. 

PART IV. SECT. 2. SUB-SECT. 1.— B. 

, *, Document not completed — 

Nor proved to he dorumerit made by 
doru)r. ] — Peilly v. Woodworth (1924), 
51 N. B. Jl. 153.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

t i. .] — Hovey V. 

Ferguson (1871), 18 Or. 498. — CAN. 

PART IV. SECT. 2. SUB-SECT. 3. 

-.1 — lie Jenicins & Brash i 
Vulcan Iron Works, Bray v. Vulcan 
Iron Works (B.C.), [1927] l D. L. R 
1099.— CAN. 


PART IV. SECT. 3. 

sp. Dom)r repossessing to mself ojtnin.s- 
Jer cl’ certificate of title — L'cjorc transfer 
registered.] — RcgisUired owner of land, 
with mtention of making a gift of jl. 
1-0 8., delivered to the father of S. a 
transfer of the laiul to S. & the duplicate 
certUlcato of title. Be 8iii)sc(|uently 
repossessed lilmself of the transfer Ac 
certificate before y. had an oi)j)ortunity 
to register tho transfer which ho 
destroyed : — Held : the mclioate gift 
to y. was clTeetually revoked Ac y. was 
not entitled to l)o recorded as owner 
of the land." yMiTii v. yanTii (1915), 
19 D. L. B. J92; 31 W. L. li. 607 ; 
8 W. W. 11. 1077.— CAN. 


PART V. SECT. 1. 

sr. Grounds for setting aside — Undue 
influence — Gift by 2mrishwner to parish 
priest.] — Bohan v. Walker, [1928] 
4 D. L. li. 630.— CAN. 
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827. Add, AnnotcUion : — Refd* Be Swinburne, 
Sutton V, Featherley (1925), 70 Sol. Jo. 
64. 

330a. — .] — Be While, Wilfobd v. While, 

[1928] W. N. 182. 

331. Add, Annotation : — ^Refd. Be Swinburne, 
Sutton V, Featherley (1925), 70 Sol. Jo. 64. 

337a. .] — Where testator, in his last illness, 

said be wanted to leave something to 0., & 
then directed her father to get mtge. de^s 
out of a box in his room, said he should 
give the deeds for C., & handed them over to 


her father x—Held : the gift was a good 
donatio mortis causd^ & the donee was 
entitled to the money secured by the deeds. — 
Be Patterson, Mitchell v. Smith (1864), 
10 L. T. 620 ; 10 Jur. N. S. 678 ; on appeal, 
4 De G. J. & Sm. 422. 

347. Add. Citations L. J. Ch. 204 ; 133 L. T. 
465. 

372. Add. Annotaiion : — ^Refd. Be Swinburne, 
Sutton V. Featherley, [1926] Ch. 38. 

300a. Donee with access to keys — Presumption 
of fraud.] — Simms v.Cox (1824), 3 L. J. O. S. 
K. B. 44. 


PART V. SECT. 2, SUB-SECT. 2.--A. 

9t. liecHpls isfnied to transferee of 
stock hi/ lianics of England <£• Ireland .} — 
Noitlier the receipt issued by the Bank 
of England to a transferee of India 
/)! per cent, stock, 11)32, which con- 
tained particulars of the consideration 
paid for the “ interest or share in the 
stock transferred,** nor the receipt 
issued by the Bank of Ireland to a 
transferee of 3 per cent, local loans 
stock, can bo the subject of a donatio 
mortis cansd. — Ec M'Wf.y, Hyan v. 
Cahhin & OosiTfiLLo, 11928] 1. 11. 486. — 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (b). 

311 xxiii. .] — A donatio 


mortis oausd may bo made by the donor 
placing money upon deposit receipt 
in the joint names of himBolf & the 
donee. The handing of the deposit 
receipt to the donee is sufficient de- 
livery. & a direction by the donor to the 
donee to mako certain naymonts out 
of the money does not invalidate the 
gift. — Faynk V. Martin (1924), 69 
1. L. T. 14.~IR. 


PART V. SECT. 2. SUB-SECT. 2.— 
B. (f). 

841 i. Life insurance policy — Docu~ 
ment delivered to third party for donee. >— 
Held : all the essential conditions of 
a valid & effectual donatio mortis causd 


had been established. — N elson v. 
Prudential Assurance Co., [1929] 
N. 1. 113.— IR. 


PART V. SECT. 8, SUB-SECT. 3.— B. 

374 V. .] — The delivery by 

a person in extremis of the keys of his 
safe, accompanied by the words, “ They 
lead to everything I have got, every- 
thing I have got is yours ** : — Held : to 
operate as a donatio mortis causd of the 
things in the safe other than the money 
in a bank represented by a pass book 
found in the safe. — Cusack v. Day, 
[19251 3 D. L. R. 1028 ; [1925] 2 

W. W. n. 716.— CAN. 
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VoL XXVI.— Cases 18-421. 


GUARANTEE AND INDEMNITY. 

Part I. — Characteristics of Guarantee. 

13. Add» Annotation: — Generally ^ Mentd. lie Harrington Motor Co. (1927), 44 T. L. R 58. 


Part II. — Requisites of Guarantee. 

41. Add. Annofafwn : — Dlstd. Haiilie & Lane v. 

Chilton, [1928] 2 K. B. 30(i. 134. Add.. AnnotaJlion Held. Hall c. 1. K. Coinrs. 

121. Add. Aniwiaiiov : — Refd. ITanlic & Lane v. (I92C), 135 L. T. 750. 

Chilton, [1928] 2 K. B. 30(i. 


Part ill. — Proof of Guarantee. 


185. Add, Annotation Mentd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 7C. 

257. Add, Annotation : — Refd. Royal Exchange* 
Assce. V. [1928] Ch. 179. * 

295. Add, Annoiaiion : — Apld. Farr, Hniith v, 
Messers (1927), 44 T. L. R. 48. 


323. Add, Annoiaiion Refd. Frauco-British Ship 
Store Co. v. (Viuipagme des Chargeurs 
Fran^aise fl92(S), 42 T. L. U. 735. 

345. Add. Annoialions : — Distd. Reckiti-r. Barnett, 
IVmbroke Ad Slater, 11029] A. i\ 170. Refd. 
Jjloyds Bank v. Chartered Rank of India, 
Australia Ad China, [1920] 1 Jv. B. 40. 


Part IV. — Interpretation. 

368. Add. Anitolation Mentd. Royal Exchange 

Assce. V, Hope, [1928] Ch. 179. 421. Add. Annotation jiVllen v. Royal 

407. Add. Annotation : — Mentd. Kimber Coal Co. Bank of Camida (1925), 95 L. J. P. C. 17. 


V. Stone & Rolfc, [1920] A. 

PART I. 

b j. Origvnal disltngulshcd 

from collateral contract.] — He Thomson, 
[1927] 2 D. L. K. 254 ; 00 O. L. U. 105. 

—CAN. 

13 i. .1- The mere fact that a 

e articular a^ecuient may terminate 
1 a liability for the debt of another 
does not make It a guarantee instead 
of an Indemnity where the former is 
not Its Imniodiato or main object. — 
McPherson v. Foulong, [19281 Z 
W. W. 11. 45 ; .37 Man. J., li. 508.— 
CAN. 

sa. IHstinffui^u’d from, direction to 
furnish goods on, credit of principal .] — 
GRASETT V. IlUTClUNSON (1800), 10 
C. P. 265.— CAN. 

PART II. SECT. 1. 

so. FidclUy guaranies; — Vrimarqt 
obligation of principal.] — R. v . Rlack 
(Ont.) (1899), 8 Kxch. C. R. 230.— CAN. 

PART II. SECT. 3, SUB-SECT. 2. 

44 ii. For benefit of third 

party.] — ^Where a married woman 
signs an instrument at the request of 
her husband, not for his benefit, but 
for the accommodation of a friend or 
relative of his, the evldenco necessary 
to prove that undue Influence was 
exerdsed by the husband must be 


C. 414. 


much Htr(mgcr than would be nccoBsary 
had the signaturu been obtained for 
the husband’s benefit. — ^W atkins 
(J. R.) Co. V. Nobebt (Alta.), [1920] 
1 D. L. R. 526 ; [1926] 1 W. W. R. 150. 
—CAN. 

Ji'or benefit of husbajid.] — 

Sec Husband & Wife, Nob. 1370 i, 
1370 ii, post. 

PART II. SECT. 4, SUB-SECT. 1. 

55 vj. .] — Campbeu. V. Mc’Ihaacj 

(1873), 9 N. S. R. (3 G. & O.) 287.— 

CAN. 

PART II. SECT. 4, SUB-SECT. 8.— A. 

sd. J grccmc'nt by bailee to deliver (foods 
to purchaser — J*romtse by vendor to 
indemnify bailee against loss if goods 
iwt ojccordmg to contract.] — Held: the 
agreement to deliver, 8: not the delivery 
itself, formed the consideration for 
the promise to Iridemjiify. — C unnard 
V. PLUftfTUER (1844), 4 N. B. li. (2 Kerr.) 
418.— CAN. 

PART III. SECT. 1, SUB-SECT. l.~A. 

se. Verbal agreement of guarantee 
or surety shiji.] — Held : unenforceable 
t>bcause of Stat. Frauds. — Doyle v. 
McKinnon, [1925J 3 D. L. R. 334 ; 57 
O. L. R. 104.- CAN. 


PART III. SECT, t, SUB-SECT. 1.— B. 

sf. Frmnise to guarante,e dividend cL' 
stock.] — Held : not a guarantee to 
wbleh Stat. Frauds, R. S. O.. 1914 
(c. 102), s. 6, applied. — Quance v. 
Brown, [1926] 2 D. L. U. 824 ; 58 
O. L. R. 578.— CAN. 

PART III. SECT. 1, SUB-SECT. 2. - A. 

196 iii. .] — Tui*j»eu v. Cuoue 

(1802), 15 N. H. R. (3 R. & G.) 201.— 

CAN. 

Bh. Representations mtihin C. S. V. C.. 
c. 40, s. 10 — As to solvency of trader — 
Necessity for icriting.] — JSIcJjEAN v. 
Dun (1877), 1 A. li. 153.— CAN. 


PART III. SECT. 2, SUB-SECT. 2. 

263 i. i *romise to stranger - Sartfy. 
guarantor or bail .] — A i)roiLiibc to 
mdemnlfy one who is a surety, 
guarantor or boil for a third person js 
not within Stat. Frauds.— M c Phekhon 
V. FORI.ONG. 11928 J 3 W. W. J{. 45; 
37 Man. L. R. 508.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

sj. To supply name of principal 
debtor — Not ad?WLsiM’5 Z/.J— Imperial 
Bank of Canada v. Njxon, [1920] 
4 D. L. R. 1052 ; 59 O. L. It. 538.— 

CAN. 
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Cases 479-913. 


English and Empire Digest Supplement, 


Part V.— Liability of the Surety. 


479. Add. Annotation : — Refd. vSmith v. Wood 
(1928), 139 L. T. 250. 

483. Add. Annoiaiioyi : — (^rcncrally^ Mentd. Deri- 
nerley v. Prestwich U. D. O. (1929), 141 1 j. T. 
002 . 

571. Add. Annotation: — As to (3) Refd. Royal 
Exchange Assce. v. Hope, [1928] (’!h. 179. 
574. Add. Citation:- Exeh. 023. 

587. After tliis case add “ Sufficiency of 


consideration.] — See Landlord Tenant, 
No. 4142a.” 

628. Add. Annotation Apld. lie lloulder, [1929] 
1 Ch. 205. 

631. Add. Annotation: — Distd. Houlder, [1929] 

1 Ch. 205. 

679. Add. Annotations Reckiti v. Barnett, 

Pembroke Slater, [1928] 2 K. B. 244. 
Mentd. Kreditbank Cassel (J. rn. b. 11. v. 
Schenkers, 11927] 1 K. B. 820. 


Part VI. — Surety’s Rights against Creditor. 

782a. .J — Bk(;icett r. Booth (1708), 2 824. Add. Annotation: — As to (2) Refd. Smith v, 

Eq. Cas. Abr. 595 ; 22 E. 11. 500, L. C. Wood (1928), 139 L. T. 250. 

809. Add. Annotation: — Refd. Smith v. Wood 849. Add. Annotation : — Apld. Re Boulder, [1929] 
(1928), 139 L. T. 250. 1 Ch. 205 

815. Add. Annotation : — A.v to (2) Apld. Smith V. 851. Add. Annotatioii .—Apld. Jic Houlder, [1929] 
Wood (192S), 139 L. T. 1 Oh. 20.'). 


Part VII. — Surety’s Rights against Principal Debtor. 

876. Add. Annotation .'—Mentd, Akt. l)ami)skibs 907. Add. Annotaiioyt : — Asfo(l)Refd.i2eAnder“ 
Steinstad V. Pearson (1927), 137 L. T. 533. son-Berry, Harris v. Griffith, [1928] Ch. 

898. Add. Annotation : — Refd. Jic Anderson -Berry, 290. 

Harris v. Griffith, [1928] Cli. 290. 

902. Add. Annotation Generally, Refd. Re Ander- Add. Annotation Refd. Re Anderson-Bcrry, 

son-Berry, Harris v. Griffith, [1928] Ch. 290. Harris v. Griffith, [1928] Ch. 290. 


PART V. SECT. 1. 

449 i. Disposition hy siirrfi/ of pro- 
perty — To evade hah tidy — Void.] — A 
fjrnoi’antorifiiiol.niore ni&tificiJ in jilacinn: 
the whole of his properi'v out of the 
reach of liabllit v t.o Tiay the debt than 
is the principal debtor. — liLimoi-’F r. 
OSACIIOFF, [1928] 1). Jj. K. 170; [1928] 

2 W. W. Jl. 150 ; 22 Susk. L. IL 
CAN. 

PART V. SECT. 2, SUB-SECT. 1. B. 

k i. Oirni for due iterfnrmaucc 

of duties hy inspeeior — Inspector liahlc 
for default of his deputy — Deputy also 
coven d hy auyiravUe.\ — 'VKKiiA'J'T v. 
McAi^eay (1881), 5 0. Jl. 3J3.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

sk. Under guarantee, for payment of 
vomjjensaiiiyn. for land compulsorily 
o.cQ'wircd.]— M ttriiay v. Thoiupson, 3 
Ont. Dig. 6953-4.— CAN. 

si. Under guarantee for price of goods.] 
— Ogilvib V. McLeod (1862), 11 C. P. 
348.— CAN. 

sm. .] — Heney Co., Ltd. v. 

Birmingham (1909), 7 E. L. 11. 1C3. — 

CAN. 

sn. Under guarantee for deliver)/ of 
goods.] — George v. Brayley (1873), 
N. B. Dig. 397-8.— CAN. 

so. .] — niGBY V. CnMAnNGS 

(1853), 10 IJ. C. n. 222.— CAN. 

sp. Under guarantee for payment of 
demurroi/c .] — Warren v. Nat’l Surety 
C o.. [1927] 1 D. L. R. 554.— CAN. 

sq. Notice by surety to creditor — A sh i ng 
for limitatio7i of liability to fired mm — 
Not acted upon hy creditor — Effect of.]~ 


I Watkins J. B. Co. v. Horertson, 
11928] 1 D. L. 11. 979.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— A. 

sr. Money received, h)/ sheriff .] — 1 
Summers v. Haaiidton (1840), 0 O. S. 
113.— CAN. 

St. Money received by dc facto 

sheriff colore, officii.] — Kent v. Mercer 
(1862), 12 G. P. 30.— CAN. 

PART V. SECT. 4, SUB-SECT. 1.— B. 

sv. Admissihildy of parol evidence— 
To show liabiUiy limited to specific 
transactions.] — The guarantee bonds 
m question bendn which w'eri^ given 
1)0 pltf. bank held to be on the face 
of thein continuing guaivintces, 
tborefore, parol evidence was not 

j adniissible to show that the liability 
i thereunder was intended to be limit od 
to certain specific transactions. — 
Canadian Bank of Commerce v. 
KoFFMAN ifcCtHERKY. |1928] 4 D. L. K. 
87 ; [1928] 2 W. W. K. 662.— CAN. 

PART V. SECT. 4, SUB-SECT. 2. 

sw. Insjjector — Default of deputy 
inspector.] — Held : the siuxity was 
liable, & the fact of there being a 
ri'inedy also on tho deputy inspector’s 
bond was no answer. — V erratt r. 
McAulay (1884), 5 O. R. 313.-— CAN. 

PART V. SECT. 7, SUB-SECT. 1. 

sx. After judgmc.nt hy default — 
Wheiher amendvient allowed.] — ScoiT 
V. McDonald (1841), 6 O. S. 238.— CAN. 

PART V. SECT. 7, SUB-SECT. 6. 

728 ii. .]—Iie Thom- 


son, [1926] 4 D. L. R. 755 ; 59 (). L. R, 
449.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3. 

775 ii. .] — Re VILLON 

WiioLKHALE, Ltd. V. NEmitSKV, [1926] 
2 1). L. U. 374 ; Ill'26] 2 W. W. U. 166 : 
7 C. B. R. 583. — CAN. 


PART VI. SECT. 4, SUB-SECT. 2. —A. 

782 iv. Against assignee of 

interest %n security.] — Garrett v. 
Johnstone (1867), 13 Gr. 36.— CAN. 

782 V. Rights of mortgagee 

of surety.] — Quay v. Sculthorpe 
(1869), 16 Gr. 449.™ CAN. 

782 vi. Further advarur. hy 

creditor to debtor.] — He Hamii.ton 
Trusth (1895), 10 Man. L. R. 573.— 

CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (c) ii. 

822 i. Assignment of judgment.] - - 
.Smith v. Burn (1880), 30 C. P. 630. — 

CAN. 

PART VII. SECT. 1. 

sz. Where land transferred as semrity.] 
— Schultz v. Can. Suiucty Co. (Alta.), 
[1927] 2 D. L. R. 580.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— A. 

g . .]— Sutton v. Hincti (1910), 

19 Man. L. R. 705.— CAN. 

PART VII. SECT. 4, SUB-SECT 3. 

937 iv. .] — Read v. 

McLean, [1925] 3 D. L. R. 716.— CAN. 
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VoL XXVI.— Guarantee and Indenmity. Cases 947 — 1800 a 


947. Add, Anyiotaiion : —Heit, (Liveii>ool) 

V. Barclays Bank (1927), 137 L. T. 443. 

996. Add, Annotation : — Mentd. Biddulph & Dis- 


trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1920), 95 L. J. Ch. 576. 


Part VIII. — Rights and Liabilities of Co-Sureties inter se. 

1116a. Form of order.]— Kent v. Abrahams, f 1938] W. N. 206 ; 06 L. Jo. 323. 


Part IX. — Determination of the Guarantee. 


1149. Add. Annolalion : — Reid. Albemarle Supply 
Co. V. Hind, [1028] 1 K. H. 307. 

1177. Add. Annotation : — ^Dlstd. He Houlder, [1929] 
1 Ch. 205. 

1186. Add. Annotation : — As to (3) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 

1200. Add. Annotation : — ^Dlstd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1200a. Hire-purchase agreement.] 

— Pltfs. were the assignees of the rights of 
the R. Co. under a liire-purchase agreement 
dated July 6, 1927, whereby the co., “the 
owners,” agreed to let to one T., “ the 
principal,” a motor car on the terms that he 
should be at liberty to pm’chase the car at a 
fixed price, paying as a lirst payment 
£22 6.s‘. Sd., & thereafter monthly payments 
of £14 3a*. 4d.f until the whole was paid. 
The payments by the principal under this 
agreement were guaranteed by deft, as surety 
under a document signed by her on July 6, 
1927. The luincipal afterwards f ell i n arrears 


in payment of the montlily instalments, A 
on Feb. 3. 192S, he wrote to the owners 
offering a cheijne for £20 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque & stipulating 
that the rest of the arreiii's should be paid 
within one month. The cheque* was sent to 
the ovv uers, but the arrears, which amounted 
to £79, were not paid within one month, & 
the owners tli(*n took baelw the* ear, acting 
upon tlieir powers undcT the*, l\ir(‘-purchase 
agreement. On S(*pt. 18, 1928, the owners 
assigniMl their rights unde*!* that agrei^ment 
to pltfs., who claimed £122 in all from debt, 
as surety: — Held: (1) there was a binding 
coritracJ by the ownt'rs to give tune to the 
principal debtor; (2) the liability for pay- 
ments und(u* the hire-purchase agreement 
was one indivisible, A deft, was entirely 
discharged from her suretyshii). — Mfdjano 
MoTOIi" SHOWHOOMS V. NE^VMAN, [1929] 2 
K. B. 256 ; 9S L. J. K. B. 490 ; 141 L. T. 
230 ; 45 T. L. R. 499, C. A. 


PART VII. SECT. 4, SUB-SECT. 4. 

964 i. liipMs after debtor discharued — 
Debt due before discharge — Paj/nicnt by 
s-urcty after.] K. was wiiroty for pay- 
iiuiiit ol a debt due by G. to I). G. 
applied to be declared iiiHolvent & m 
due course G. was discdiarged. 1). 
then sued K. A got a decree against 
im. Thereafter Jv. sued G. for 
ecovery of the amount which ho had 
been compelled to pay : — Held : the 
order of discharge was a ban to the 
suit. — Gancadhar V . Kanhai (1928), 
I. L. R. 30 All. 606.— IND. 

PART VII. SECT. 4, SUB-SECT. 6. 

sa. On dcbtor*s property — Agreed to 
he deposited in bank to w.eet surety's 
promissory notes — Property garnished 
by creditor.] — A surety having been 
called upon to pay the princijial’s 
debt, paid the creditor part of it m 
cash & gave him his promissory notes 
for the balance. The principal, who 
was selling his house, repaid the surety 
out of the proceeds the cash previously 
paid by him & promised to deposit the 
balance of the proceeds in a bank to 
the joint credit of the surety & himself. 
Instead of doing so, he deposited it in 
his own name & it was ganushed liy 
])ltf. when the notes given by the surety 
were not yet duo & were still unpaid. 
On an interpleader issue botw€?en the 
garnishor & the surety who contended 
that there had been an equitable 
assignment of the money so deposited : 
— Held : said promise was nothing 
more than a voluntary one, never 
carried to completion, &, therefore, 
unenforceable as against the claims 
of the prlncipars other creditors. — 


Hoffman & Hank of 
Montreal & HENHcriKL, (192H1 2 
1). L.R. 343 ; [1928]! W.W.R. 763.— 
CAN, 

PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (a). 

1058 iv. Tin- fact tbnt 

a settlement mode by some of a number 
of cu-sureties with their creditor hos 
not been agreed to by all the co-hurc1 ics 
or fixed by judgment does not prc'vout 
those who have made th<* H<‘ttlemcnt 
& paid theriMinder from eufoiciiig con- 
tributiou from the othon^, if the latte r, 
although notified of & invited to take 
part in the negotiations for settle iiieuit. 
did nothing ic made) no |»re)teHt with 
respect th(*rcto. — yTKWAiiT r. Braun, 
[1923] 2 D. L. R. 423 ; [19231 1 

W. W. R, 871.— CAN. 

1058 v. .1 — McNeill v. 

Short (Alta.), 11926J 4 I). L. R. 931.— 
CAN. 

1058 vi. .]- Cadwell r>. 

Cami'Eau (1912), 21 G. W. R. 263; 3 
O. W. N. 616 ; 3 D. L. R. 555.— CAN. 

1058 vii. .] — Tucker v. 

Benneit, [1927] 2 D. L. R. 42 ; 60 

O. L. R. 118.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. ~ 
B. (b). 

10681. Itcvsd., 35 C. L. R. 48. 

PART VIII. SECT. 2, SUB-SECT. 4.— B. 

1116 i. Application of Mercantile 
Laws Amendment Act, 1836 (c. 97), 
8. 5 — Assignment of judgment — Necessity 
for leuve to issue execution.] — Where a 
creditor takes judgment against two 
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or more sureties ik issue's execution 
agninst each, A emo of them jiavs tin 
iiidgment, the nuroty ho paying is 
emtitleel tf) starnl in the place of the 
ci’oditor it carry on, in his own name, 
any preiceeelmgH already takeh te» 
enforce tlie judgment against the other 
surety until lie^ receives the amount of 
t,he either’s contrihutive sbai*o, &. he 
is not required to obtain leave to issue 
execution in his own name. — F ast v. 
Zarciiekoff, [1926] 4 1). L. R. 353 ; 
1 1926 J 2 VV. W. R. 577 ; 20 Sosk. L. R. 
59G.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1.- A, 

1179 vii. .I-Nabh-Sim- 

TNOTON Go., Ltd. v. Thomas (Hask.), 
[1926] 2 1). L. R. 462.— CAN. 

ai .] — Held: the rtiiiety 

was not released from bis guarantee. — 
Dunn v. TniCKE'rr (Man.), 11923] 

W. W. R. 736.— CAN. 

a ii. — — -1 - Winslow v. 

Verner (1890), 30 N. H. R. 130.- - 
CAN. 


PART IX. SECT. 2. SUB-SECT. 1. 

C. (h). 

Bf. Suri'cnder of soim ehodels bought 
und(r hen note — A o d( trnneni to value of 
chattels.] — Held • tlie surely who signed 
the nolo was not i“iease(l. — i'oovKY 
V. Brock & JUmcK 1916], 34 W. L. R. 
973. CAN. 


sk. Sale, of goods exceeding stipulated 
amount.]— Held : the sureties were not 
liable. — T exas Co. (S. A.), Ltd. v. 
Webb & Tomijnhon (1927), 48 N. L. R. 
24.— S. AF. 
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Cases 1216 -1478. English and Empire Digest Supplement, 


1216. Add, Annoiahona : — As to [1) Apld. Smith 

Wood (1928), 139 L. T. 250. As to (2) 
Consd. Rc Darweii & Pearce, Associated I*ai>CT 
Mills V. Barnes (1926), 95 L. J*. Oh. 487. 

1217. Citaiioy\A$ : — Delete 9 Bing. 746 ; 3 Moo. & S. 
191 ; 131 E. K. 794. 

1222. Add. Annoialiona Apld. Re Darw'en k, 
Pearce, Associated I'aper IVlills v. Barnes 
(1926), 95 L. J. Ch. 487; Smith v. Wood 
(1928), 139 L. T. 250. Refd. Sassoon i;. 
InternationiU Banking Corpn, [1927 J A. O. 
711 ; Midland Motor Showrooms, Ltd. v. 
Newman, 11929] 2 K. B. 256. 

1223. Add. Amioiatio7i : — As to {!) Apld. Smith v. 
Wood (1928), 139 L. T. 250. 

1223a. Charge by several persons of properties — 
Release of deeds deposited by one.] — ^By a 

joint & several memorandum of charge 
twelve persons, including six reaps., deposited 
deeds with applt. as security to relieve applt. 
fi’om the entire burden of a guarantee given 
by him to a bank for the overdraft of S. & Oo., 
& they thereby i'e8i>ectively charged the 
hereditaments to which the deeds related 
with repayment of all money to become due 
from S. k Co. Applt., at the request of ()., 
fnie of the twelve persons, allowed her to 
take the deeds deposited by her away for 
th(^ pm'pose of raising a loan. S. & Oo. 
having gone into liquidation, the bank called 
upon applt. to make good his guarantee. 
Thereupon resps. brought an action claiming 
that they were entitled to have all the deeds 
deposited by Diem under the terms of the 
(’harge discharged from the debt to which 
Diey wore made liable to contribute under 
the charge;, on the ground that, by applt/. 
allowing (J. to withdraw the deeds deposited 
by her, their lisk had been increased : — 
Held : (1) there had been an alteration made 
in the jiosition of those* whoso properties 
r<*uiain(*d deposited as securities under the 
chaj‘g(; by reason of ax>plt. allowing t he with- 
drawal by 0. of the deeds dej^osited by her, 
& they not having consented to the alteration, 
their properties, the deeds of which they had 
deiiositcd, were discharged from all claims 


under the charge ; their right of marshalling 
had been affected by tlie withdrawal of the 
deeds of one of the parties, & the materiality 
of the alteration was a question to be decided 
by them ; (2) the same reasoning was applic;- 
able, whether what was contributed were 
securities or personal liability. — Smith v. 
Wood [1929], J Ch. 14 ; 98 1.. .1. Ch. 69 ; 139 
L. T. 260 ; 72 Sol. Jo. 617, C. A. 

1224a. Guarantee of call on shares — Forfeiture of 
shares — Discharge of surety.] — The forfeiture 
by a CO. of the shares of a j)rincipal debtor 
constitutes an interference with the rights 
of a surety who has guaranteed payment of 
instalments owing upon such shares, in that 
it substitutes a fresh k more onerous liability 
upon the surety than the liability under tin* 
original contract, k dex)rives him of his 
equitable right of lien upon the shares. A 
surety is, therefore, discharged by such for- 
feiture from his contract of suretyship.— Tic 
Dauwen & Peakce, [1927] 1 fh. 176; 95 
L. J. Oh. 487 ; 136 L. T. 124; 70 Sol. .To. 
965 ; [1926] B. k C. B-. 65. 

1258. Add. Amiotatioti : — Mentd. Brown v. Dagen- 
ham Urban District (huncil, [1929] 1 K. B. 
737. 

1329. Add. Annotation : — As (1 ) Consd. vSmith v. 

Wood (1928), 139 L. T. 250. 

1342. Add. Amiotationa Heid. He Darwen k 
Pearce, [1927) 1 Ch. 176; Smith v. Wood 
(1928), 189 L. T. 250. 

1343. Add. Annotation: — Consd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1345a. .] — Mtdtand Motor Showrooms v. 

Newtman, No. 1200a, ante. 

1357. Add. Annotation -Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 25(). 

1372. Add. Atmotation : — ^Apld. Midland Motor 
Showrooms v, Newman, [1929] 2 K. B. 256. 

1379a. .] — Midland Motor Showrooms v. 

Newman, No. 1200a, ante. 

1397. Add. Annotation : — Generally, Refd. Berry 
V. Berry, [1929] 2 K. B. 316. 

1478. Add. Anyiotation : — ^Distd. Smith v. Wood, 
[1929] 1 Ch. 14. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (i). 

Bm. Making principal debtor bank- 
nipt.] — Wlieiv a surety contended that, 
by making debtor bkpt., the creditor 
had HO prejudiced th(5 surety as to 
discharge liim from liability • — Held : 
no duty was owed by a creditor to a 
8urot\ cither to put debtor Into bkpey. 
or to refrain from doing so. — I mteiual 
Bank of Canada v. Alley, [1926J 
3 D. L. R. 80 ; 59 O. L. ll. 1.— CAN. 

sn. lictaling possession of chattels 

under conditional sale agrecpicnt .\ — 
field: Iho coniract (jonstituted a 
relfitionshlp of intgor. mtgeo. 

between vendor & i)urchaser, & the 
surety continued to be liable under the 
guarantee. — S tephen r. Black (1902), 
Oout. 217.— -CAN. 

PART IX. SECT. 2, SUB-SECT. 2.— A. 

so. Suretf/ not prejudiced — Onus of 
proving prejudice (m. w/retj/. ]~ -Close r. 
Stew art. [1928] 2 D. L. K. 445. CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

A. (a). 

e i. Held : it was not 

necessary to show that the surety w as 

E rejudloed by the giving time. — 
►ARLINQ V. MoLeon (1861)750 U. C. R. 
372.— CAN. 


PART IX. SECT. 2, SUB-SECT. 4.— 

A. (o). 

1322 lii. .l—OoRumAL v. 

BOTTT.TON (1898), 17 U. C. 11. 331.— 

CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

B. (d). 

sp. Alteration in number of instal- 
ments.] — Held : not made on a basis 
of extension of time, so as to release 
the surety from liability. — ^M alkin 
(M’’. H.) Co., Ltd. v. Sherman (1925), 
35 B. O. K. 445.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

C. (a). 

1364 XV. .] — Burnabd V. 

Lybnor, 11927] N. Z. L. R. 767.— N.Z. 

PART IX. SECT. 2, SUB-SECT. 7.— C. 

1448 iii. .] — There must bo 

some positive act done by the employer 
to the surety’s prejudice, or such 
degree of negligence as !.o imply con- 
nivance & amount to fmud. — L ondon 
Guarantee & Acoident Co., Li'd. v. 
City of Halifax, 11927) 1 D. L. R. 
1129 ; [1927] S. C. R. 1G5.— CAN. 

1451 1. Fraud of employee — Neylect 
of employer to supervise conduct — Neglect 
must be gross.] — Circumstances in 
which : — Hdd : gross negligence to 
checking accounts discharged the 


surety. — Fbaiier v. Waterford 
County Council, [1926] I. R. 505. — 

1456 i. Checking accounts.] 

— Fkaheb V. Waterford County 
Council, [1926] I. R. 605.— IR. 


PART IX. SECT. 2, SUB-SECT. 8.— A. 

st. General rule .] — If it is an express 
or implied condition of, or ooUaioral 
to, the arrangement for a guarantee, 
that an existing security, whether 
tochoate or complete, should bo made 
or kept effective by the creditor for the 
beneut of the parties as a counter- 
siHsurity, failure to observe that oon- 
dltlon discharges the surety absolutely, 
inasmuch as he has not got the contract 
he bargained for. 

If there is, to foot, in the possession 
of the creditor such a oountor-seouilty, 
it is the duty of the creditor, whether 
its existence is known to the surety 
or not, to exercise reasonable oar© to 
maintatoing It for the benefit of the 
surety, so as to be available, un- 
impaired by reason of any negUgeiioe, 
on the discharge of the debt. If he 
foils in this duty, the surety is entitled 
to credit against his liability for the 
damages suffered by such breach of 
duty by the creditor. — Northern 
Banking Co., Ltd. v. Newman & 
Calton. [19271 1. R. 520.— IR. 



Vol. XXVI.— Guarantee and Indemnity. Cases 1606 —1789. 


1506. Add. Annotation Mentd. A.-G. v. 
Pritchard (1928), 97 L. J. K. B. 501. 

1520. Add. Annotation : — Mentd. Ee Lister, Esc p. 
Bradford Overseers A: Bradford Corpn., 
[19261 Oh. 149 ; Leitch v. Emmott, [19291 
2 K. B. 236. 

1523, Add. Annotation : — Refd. IVl orris v. Ilarris, 
[1927 J:C. a. 252. 

1561. Add. Annotation : — Refd. .leiikiiis Jeiikins, 
[1928]2K:. B. 601. 

1570. Add. Annotations : — Refd. Firm of R,. M. 

K. R. J. V. Firm of M. 11. M. V. L. (1920), 95 

L. J. P. C. 197 ; Pirie v. Hidiardson (1920), 
70 Sol. Jo. 1023; CuTnberland v. Lanarkshire 
'LVam Co. (1927), 20 B. W. C. C. 780; .Icnkins 
V. Jenkins, [1928] 2 K. B. 501. 

1571. Add. Annotahons : — Mentd. Bennett v. ' 


I Whitehead, [1920] 2 Iv. B. 380; Firm of 
IL M. K. K. M. V. Firm of M. R. M. V. L., 
1192<)] A. C. 701 ; Pirie v. Biehardson (1926), 
70 Sol. Jo. 1023; Hardie & l^ano v. Chiltem 
(1927), 90 L. J. K. B. 773. 

1576. Add. Annotation : —Refd. Jenkins y. Jenkins, 

I [1928] 2 K. B. 501. 

J 1577. Add. A7i notation : — Refd. Jt*nkins v. Jenkins, 
[1928] 2 K. B. 501. 

1582. Irff7. Annotation :—As to (2) Consd. Smith v. 
Wood (1928), 130 L. T. 250. 

1608. Add. Annotation ; -'Refd. Re Darwen 

Pearce, Associated Paper Mills v. Barnes 
(1920), 95 L. J. Ch. 487. 

1643. Add. Annotation : — Mentd. Deimerley v. 
Prestwich U. L). C. (1929), MIL. T. 002. 


Part X. — Avoidance of the Guarantee. 

1739. Add. Annotation : — Mentd. JJong Eong & Shanghai Bank v. Lo Lt‘e Shi, [1928] A. 0. ISl, 


Part XII. -Indemnity. 

1745. Add. Annotation : — Refd. Wiggins v. Lavy i 1787. Add. Annotation : — Refd. Pontvp)ridd Grdns. 

(1928), 44 T. 3>. R. 721. I v. Drew, |1920J 1 K. B. 507. 

1784. Add. Annotatioyi lAexiid. H. i\ II., [1928] 1789. A dd. Annotation : — Refd. Pontypridd Ordns. 

P. 200. y. Drew (1920), 95 I.. J. K. B. 1030. 


PART IX. SECT. 2. SUB-SECT. 8, B. 

1480 i. Ucltasc of rnortoaac deht.] 
— Held : the Binvty was not liable 
under the giianinlce. — OiicinaTON v. 
SeiiLAErFEK, r 1 1 N. L It 117 0. — 
N.Z. 

PART IX. SECT. 2, SUB-SECT. 9. A. 

1499 i. 0 hni sioctu disrhunied — 
h'rliasr of drhior. \~ MiIjSF. r. Vojik- 
HiriKK tU’\U\NTJ:E iV SHUniJlITIKS 

coul'N. (pjor.), :i7 s. c. it. :\:u. -can. 

PART IX. SECT. 2, SUB-SECT. 9. - 
B. (a). 

sv. Saif of debtor's ff/aiii/ of redfunp- 
tion.] -Jlvld : not a relen&e of debtor, 
nor of bis surety. -Stewmit v. Olauk 

i;i o. v. 20 :;.— can. 

PART IX. SECT. 2. SUB-SECT. 9.™ 

B. (c). 

sw. lielmse of co-lessee — Surety dis~ 
charged ] — Isman^ r. Widen (Sask.), 
11926] 1 D. L. K. 247.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— 

C. (b). 

1561 iv. .1— Holliday v. 

Hooan (1893), 20 A. It. 298.— CAN. 

PART X. SECT. 4, SUB-SECT. 2.— C. 

1685 i. Character.] — An ollor, by an 
employer, who Las knowlodg’e of diw- 
hoiicsty on the party of hie employee, 
amounts to a reprosentution to one 
from whom he seeks or obtains, without 
disclosure, a fidelity gruarauty, that, 
so far as he is aware, the employee 
whose fidelity is to bo gmarauteed is 
not dshonest. If that reprosoiitation 
is untrue. It matters not that the 


oinployer’s failnie to disclose the true 
MtnaUon was not wilful, intcuitionul, 
r)r with a new to advaiilu 4 ?o lumseir.-- 
Ihn-hLAiN, liTD. V. MA'rriiEws, |192r»] 
2 D. L. It. 382 ; 5f> O. L. It. 383.— CAN. 

1685 u. Where an enipl«)yee 

IS required to furnish a fidelity bond, 
•Sc hiH tsmployor kriow^B that he has been 
dishonest in the otfieo or sinwico to 
w'lnch the bond Is to apply, but fails 
to disclose snob knowledgre to the suiet y 
who griYi'H tlio bond in if^norani’C of 
tlie former dishonesty of appet., such 
non-discloBure releases the surety.--' 
ItmiAL Municipality of Ciiukch- 
imiDUE No. 211 V. hONIlON Gttahantke 
& Accident Co.. Ltd., fl92r»] 3 1). L. It. 
341; [19251 2 W. W. 31. 334; 19 

Sask. L. n. 450.— CAN. 

1685 iii. S'. P. Mayfield ItuiiAL 
Mitnicipalitv, No. 406 n. London & 
Jjancasttike Guakantee & Accident 
Co. OF Canada, 11927] 1 1). L. It. 4 03 ; 
11927] 1 W. W. It. 67 ; 21 ,Sask. L. It. 
283.— CAN. 

gi. SlaUmeui mmie in ignorance 

cC* Without frond.] — I'o* tlie purpose of 
a renewal of a fidelity policy, pltfs. 
i-ertified to delis, that the employee 
“ is not at prcHcrit in arrears or 
default.*" "Pho employee was in fact 
ill arrears & default at the time, Imt 
the rertillcatii was made without 
knowledge of this he without fraud : — 
Held : pltfs. could iu>t recover under 
the policy. — Dominion of Canada 
Guauantee & Ai’ciijent Co., Ltd. v. 
Housino Commission of Citv of 
Halifax, [1927] 4 D. L. It. 161; 
11927] S. O. It. 492.— CAN. 

PART X. SECT, 4. SUB-SECT. 3. 

h i. — — • Separate obligations — Only 
one explained — Sureties ill iterate. ] — 
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Watktnh j. 1!. Co. V. Minke, [19281 
3 D. J.. J{. 557 . []928] S. C. D. il4.- - 

CAN. 

1713 i. As to tint are of transaction..]- - 
It is a good defence to an action on a 
piiaranLie that it was ex(*cut(*d by the 
surety in the belief, iuduecd by the 
f raudnleut misrepresentations of debtor, 
that it is a, document, of another nat nro. 
— Watkins (.1. R.) Co v. Hannah 
(Sask.), [19261 4 D. L. It. 93 ; 1 1926] 
2 W. W. It. 800. -CAN. 

PART X. SECT. 5. SUB-SECT. 2. 

1730 ii. .\—nchl: the 

ifitliniuee exerted liy the husliaud w’as 
not undue Inlliieneo, h( the wife 
executed the guarantoi' as tlie result 
of her oM'ii eonsnlored judgment of 
tlie ronHi‘quenees t.hiTt‘or. — C\ naDian 
Hank of Commeuce n. Fouemvn, 
[19271 2 T). L. It. 530; [1927] J 

W. W. U. 783 ; 22 Alta. L. K. 4i3. - 
CAN. 

PART XII. SECT. 1. 

1744 iii. /"cr.soa indcninUhd 

in.solocut.] — Where a person •‘ntiLlrd 
lo bo iiidemuitied is lu-ielvent - 
Scmhle. : the contract to indMamfy 
him has the same elfeet as if it vm'Jv a. 
guarantee to the pinieirial eriMlitoi of 
jiayment of t.he (J(d)t. — Pc VVjM>iN(;-T7p 
Act & Fuanco-Can AD iAN MonTf.AOK 
Co., Ltd., Pc li\Nk <»f iMoNTKjJAO 
lAlta.), 119271 1 W. W. li. 403, S 
C. II. II. 176. CAN. 

sy. />offs Hid ciUnd h/ doi tg unlawful 
acts.] -Itild tli(' fad of a muiiie.jpal 
eourieil having maiertaktMi tn indemnify 
an oflleer lor lawful acts done in Ids 
official e.ipac-it>, doi's not entitle liim 
to look to them ior ImJeinnitv against 
the couHi'quencoH of unlawful acts. — 
luwiN V. M\nn*osA Coiipn. (1872), 22 
O. P. 367.— CAN. 



Cases 1790—1889. 


English and Empire Digest Supplement. 


1790. Add, Annotation : — Overd. Pontypridd 

Grdns. v. Drew (1920), 95 L. J. K. B. l030. 

1790a. .] — Guardians who supply 

goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes^ No. 
1790, overd. — Pontypridd Union Drew, 

1 1 927] I K. B. 214 ; 95 L. J. K. B. 1030 ; 136 
L. T. 83 ; 90 J. P. 169 ; 42 T. L. R. 677 ; 70 
Sol. Jo. 795 ; 24 L. G. R. 405, C. A. 

See, farther^ Poor Law. 

1800. Add, Annotation : — Consd. Re Harrington 
Motor Co., Ex p, Chaplin, [1928] Ch. 105. 

1826a. Limited to claims by third parties.] — Pltfs. 
took a lease of premises from deft, railway 
CO., &, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
]>ortable gangway, whi(5h could be moved 
ov(*r certain of defts.’ raihvay lines. One of 
the terms was that pltfs. “ agree <fc undertake 
t/o indemnify the co. against all claims & 
demands or liability whatsoevei*, whether in I 
r(*s])ect of damage to person or ])roperty, 
aiising out of or in connection with the exist- 
ence or user of the gangway.” Wli€*n pltfs. 
were using tiie gangw'ay some trucks were 
shunted down tlie line, & the gangway was 
destroyed. In an aciion for damages for 
nogligfmce A/or breach ot duty defts. denied 


liability & pleaded the above term of the 
supplemental agreement : — Held : the under- 
taking was only one to hold defts. harmless 
against claims by third parties. — Great 
Western Ry. Co. v. Durnford (James) & 
Sons, Ltd. (1928), 139 L. T. 145 ; 44 T. L. R. 
415 ; 33 Com. Cas. 251, H. L. ; affg,, S. C. suh 
nom, Durnford (James) Sons, Ltd. v. 
Great Western Ry. Co. (1927), 138 L. T. 
137, C. A. 

Annotation: — Mentd. Bottomley v. Hurst & Blackett & 
Houston (1928), 44 T. L. K. 451. 

1830. Add, Annotation : — As to (2) Refd. Stoney v, 
Eastbourne R. D. C., [1927] 1 Ch. 367. 

1867. Add, Annotations : — Refd. He Harrington 
Motor Co. (1927), 44 T. L. R. 58; Hoods’ 
Trustees v. Southern Union General Insce. of 
Australasia, [1928] Ch. 793. 

1877. Add. Annotation : — Refd. Admiralty Comrs. 
V. S.S. Susquehanna, [1926] A. C. 655. 

I 1882. Add. Annotation : — Refd. Re Pinto Leite 

Nephews, Ex p. Des Olivaes (Viscondc), 
[3929] 1 Ch. 221. 

1885. Add, Annotation: — Mentd. Collins v. 

Associated Greyhounds Racecourses, Ltd. 
(1929), 141 L. T. 529. 

1889. Add. Annotation: — da to (2) Refd. Hyman 
r. Hyman, Hughes v, Hughes, [1929] X. C^. 
601 ; Generally, Refd. May v. May, [3 929] 
98 L. J. K. B. 770. 


PART XII. SECT. 6, SUB-SECT. 1.— A. 

1825 il. .1 — llUTllERFOUD V. 

Stovel (18(il), 12 C. P. 9.— CAN. 

1825 iii. .] — Grand Trunk 

Pacific Coast S.S. Co. v. Victokia- 
VaNOOUVER STBVBDOUINa Co. (1919), 
43 D. L. R. 231 —CAN. 


PART XII. SECT. 7. SUB-SECT. 1. 

b i. Claim hi/ liquidator of 

'indrmnificd party — livforr paynind of 
7inJ)tli1y.\--WhQVQ commission agents 
bad incurred liability on behalf of 
their iirinoipals, who had agreed to 
indommfy thorn, the agents having 
subsequently gone into liquidation, 


offloial liquidator sued the principals 
lor tb(} amount of liability : —Held : 
he could rec50ver the amount even 
though liu^ ageuts having gone into 
liquidation hud not aetuallv ludd their 
vendor — O sm\n Jamal it Sons r. 
GoPAL PURSHAITAM (1928), 1. L. R. 
56 Calc. 202.— IND. 
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HIGHWAYS, STREETS AND BRIDGES. 
Part I. — Definitions and Characteristics. 


5. Add, Annotation -As to (4) Refd. A.-G. &; 
Public Trustee v, Woolwich Metropolitan 
Porouffh Council (1929), 9:i J. P. 173. 

29a. .] — A.-G. V. Ta«ker, No. 2(i3a, pout, 

65. To the existing paragraph add as follows : — 

(3) The words “ annual payiiu;nt towards 
the cost of the maintenance & repair” m 
Local Govermnent Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of llie expenditure of the particular 
year, not a fixed sum to be arrivt'd at by 
taking the average expenditure over a series 
of years. 

Annotatinna: — (1) Consd. Matic-bcsU*!* Corf)n. v .Audon- 
shaw U. C. & Denton H. IJ!)2SI (Ui. TC:!. Apld. Keij^ale 
Cor]jn. V. Surrey C’^oniit} Council. [1928] CL. 

66. Add. Annotation : — /o (1) Consd. Peigate 


Corpn. V. Murrey County Council, [1928J Ch. 
359. 

79. Add.. Annotation : IIoward-Flanders 

V. Maldon Corpn. (1926), 135 L. T. 0. 

96. Add. Annotation: — Generally. Mentd. Thur 
rock Grays <& Tilbury Joint Sewerage Board 
V. Thames Land Co. (1925), 90 ,1. P. 1. 

137. Add. Annotation :— Apld. A.-C. & Public 
Trustee v. Woolwich Metropolitan Borough 
(kmncil (1929), 93 J. P. 173. 

137a. — .] - — A.-G. Si, E^ltblic Trustee 

??. Woolwich METHoroLiTAN Borough 
Council, No. 951a, 2>o.s/. 

146. Add. Annofafio7i Apld. A.-C;. Si. Public 
Tru.stec‘ v. Woolwich Met.ro])ohtaii Borough 
Council (1929), 93 .1. 1*. 173. 


Part III. — Origin and 

178. Add. Annotation : -As to (2) Refd. Mtoney v. 
Eastbourne R. 1). C. Si Dtwonshire (1925), 90 
J. P. 133. 

187. Add. Armotation : - 'Held. Mtoney r. East- 
bourne R. J). C. it Bevonshire (1925), 90 
J. P. 57. 

189. Add. Annotation : — A.*? to (J) Consd. A.-G. v. 

Tasker (1928), 92 J. V. 157. 

196. Add. Annotations :— As to (2) Refd.Layzell v. 
TAiompson (1920), 43 T. L. R. 58. Generally., 
Mentd. Bournemouth -vSwanag(‘ Med-or Road 
& Perry C/o. v. Harvey Si Sons, [1929J 1 Ch. 
080. 

216. Add. Annotation : — Consd. Mtoney v. East- I 
bourne R. 1). C. & Devonshire (1925), 90 
J. P. 133. 

219. Add. Annolalion : — A.*? to (1) Refd. Mtoney v. 
Eastbourne 11. Si Devonsliire (1920), 95 
L. J. Ch. 312. 

225. Add. Amwlaiion Mentd. Birkdale District | 
Electric Supply Co. r. Southport ('orpn., 
(1920J A. C. 355. 

226. Add. Annotation : — Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1920] A. C. 355. 

227. Add. Annotation : — Mentd. Birkdale Distiict 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 


Proof of Highways. 

236. Add. A^inoiation : — Generally, Mentd. Birk- 
dale Distried. Eh'ctric Supply Co. v. Southport 
Corpn., [1920] A. 355. 

241. Add. Annotation : — Mentd. Birkdale District 
El(‘ctric Supply C-o. v. SoutliX)ort Corpn., 
[1920] A. C. 355. 

251, ('itations: — For “li. R. 3 Excdi. 310” read 
“L. K. 2 Exch. 310.” 

Add. Artnoialions : — As to (1) Consd. Mtoney 
IK Eastbourne R. D. (y. & Devonshire (1925), 
90 J. P. 133. As to (2) Refd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B, 
159. Gencrallii, Refd. Mtoney v. Eastbourne 
±i. jl;. C. Si Devonshire (1925), 90 J. P. 57. 

263a. .] — Where nothing is known abtmt a 

way exeejit tliat \i is used, the origin of the 
way is to be found m the user ; Si in such a 
ease the user laises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the i:)ublic on foot Si on horseback as of 
right during the period of living memory Si 
that such right was reputed to exist thei-e- 
tofore back to the early part, of last century : 
— Held : the path was dedicated to the puhhe 
as a bridleway at or about the c©mm('ncenionf. 
of, or prior to the commencement of, last 
century. — A.-G. v. Tasker (1928), 92 J. P. 
157. 


PART I. SECT. 6, SUB-SECT. 2. 

sa. By Qovemment survey — Prevails 
against previous possession. \ — Moun'j- 
JOY V. R. (1861), 1 E. & A. 429.— 

CAN. 

PART III. SECT. 1. 

r i. .1 — Point Abino 

Ass’n. V. Beutir Township, 11927] 
4 D. L. R. 503 ; 61 O. L. R. 120 ; affd., 
11928] 2 D. L. R. 31 ; 61 O. L. R. 610. 

—CAN. 


PART III. SECT. 2. SUB-SECT. 2. 

206 vi. (^roivn patents issued in 

accorflance vnth plan showing highway. \ 
— Edmonton Town v. Brown & 
Curry (1893), 1 Terr. L. R. 454 —CAN. 

PART III. SECT. 2 , SUB-SECT. 3.— C. 

218 ii. .}—IIeld: no 

presiUTiptitm of dedication from user 
ijy the public could be made a+fuinst an 
owner who was in fact out of posHCHsion 
or control ; to justify such prcMimption 
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it must be shown that tliorf was sons; 

f )eriod dunn^r ^\hI(•l^ the owner could 
»a,vc tak(5ri action to exclude tij<' iniblu*. 
— A.-G. V. Dl \Kinv, 119291 N. Z. L. JL 
26J.— N.Z. 

PART III. SECT. 2, SUB-SECT. 4.— 
B. (c). 

sd. Lane less than prc.scribed minimmn 
vridth of private streets — No dedicaii/m 
inferred.] — Carpet Import Co., Ltd. 
V. Beatii cS: Co., Ltd., [19271 N. Z. 

L. R. 37.~N.Z. 



Cases 270a— 855b. 


English and Empire Digest Supplement. 


270a. Motive of user immaterial.] — Hite v, 
WiiiTELEY, No. 298a, 2^ost. 

274a. Reputed to exist for over one hundred 

years.] — A.-Ci. v. 'Pasker, No. 208a, aw/c. 

285. Add. Annofatio}is : — Af^ fo (1) Dlstd. Hue v. 
Wriiitcley, 1 1929 1 1 Ch. 440. Refd. Sioney v. 
Easiboiune 11. C. Devonshire (1920), 9.5 
T.. .J. Ch. 812. As to (2) Consd. Trafford v. 
Thrower (1929), 45 T. L. 11. 502. 

298. Add, Annotation: — Generally^ Refd. Boult- 
wood V, Paignton U. D. C. (1928), 92 J. P. 98. 

298a. Paths Joining existing high- 

ways.] — Evidence of long public user, as of 
right, of a pathway or roadway for the 
purpose of passing from one public place to 
anotlier, is not the less ground for inferring 
dedication because recreation may have 
been tlici sole motive of such user. 

H. Ac W. were neighbouring freeholders, Ac I 
Hie sites of their iiroperties originally formed 
part of the D. estate. Idie property of H. 
was originally let on a long lease in 1878 
to one C., together with a right of w'ay over 
a rough road, of tlie nature of a timber road, 
loading up from the London Hoad towards 
the jiroperty Ac. past the property to Box 
Hill. In 1910 H. acquired the freehold of 
the property, Ac took a conveyance of the 
roadway in 1924. W., without the consent • 

of H., opened a small gate for pedestrians in 
the boundary fence. In tlie action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of jiublic user between 
Box Hill & the London Hoad for purposes 
of pleasure : — Held : the evidence of public 
us(»r led to a presumption that the land had 
been dedicated. A: that Ihe motive of such 
user was irrelevant. — Hue v. Wiiiteley, 
[19291 1 Ch. 440; 98 L. J. Ch. 227; 140 
L. T. .531. 

311a, Footpath along sea clilT.] — Where there was 
evidence of the user by the public of a 
footpath along a sea cliff for some distance 
when its direction continued on a line slanting 
inland, & during the course of some twenty 
years, owing to erosion by the sea, the foot- 
path so used had receded about twenty or 
thirty feet inland, though the ct. was alw^ays 
slow to infer the dedication of a jiublic right 
of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact tliat part of the footpath did not run along 
the sea cliff, Ac no objection to its user had 
btien made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pltfs. having claimed that 
there was no public right of way over a strip 
of land Vindcr a portion of a fence removed 
by defts. : — Held : the public had w^andered 
from the original right of way over the land 
of pltfs. when it- was in the hands of their 
predecessor in title Ac was derelict, but the 
user of the new w ay by the public had never 


been acquiesced in, Ac .there had never been 
a dedication of it to the public use, & pltfs. 


Paignton Urban District Counciu (1928), 
92 .1. P. 98. 

322a. User by sufferance.] — Deft, council 

claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure awai'd of 1810 no such public 
footpath was set out, Ac since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over jjart of the carriage 
drive to the hall, Ac then tmned off through 
the park, leading to only three farms Ac three 
or four cottages, Ac by its use a distance of 
about sixty -four yards was saved. There 
was no evidence of dedication, At the evidence 
of user was by the occupants of the farms & 
cottages Ac their friends : — Held : the proof 
of uninterrupted user was no more than evi- 
dence from which the ct. could infer that 
at some time the owner of the soil had 
dedicated tlio path to the public of which 
there was no evidence, Ac the evidence of user 
was user by sufferance only since 1810, before 
which no such public footpath w as shown to 
exist. — Fenwick v. Huntingdon Rurae 
District Council (1928), 92 J. P. 4L 

329a. .] — Boultwood v, Paignton 

Urran District Council, No. 31 la, ante, 

355a. .] — The purchaser of land sold 

subject to rights of way,” after an un- 
suspected right of way had been established 
on behalf of the public, brought an action 
against the vendor for bi'each of the implied 
covenants exjiressed by his having conveyed 
as “ beneficial owmer.” The vendor’s cove- 
nant being qualilied, the question turned 
upon whether there had been dedication of 
the right suV:>sequently to 1782. the date of 
the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 k> 
1840, in neither of which w\as the right of 
way marked : — Held : the tithe maps were 
made for a special i)urpose. As not f(jr the pur- 
pose of showing public or private rights othiT 
than as regards tithe ; they were not, there- 
fore, ^yrimd facie evidence enabling i^ltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft, the ontts 
of proving that the dedication was prior to 
1782. — Stoney V. Eastbourne Rural 
Council, [19271 1 Ch. 367 ; 95 L. J. Ch. 312 ; 
135 L. T. 2S1 ; 90 .1. P. 173 ; 70 Sol. Jo. 690 ; 
24 L. G. R. 333, C. A. 

355b. .] — tithe map & award produ(5od 

from the proper custody may, in cases in 
which the question is whether a liighway was 
dedicated to the public before or after 
Mar. 20, 1830, be used in conjunction with 
evidence of uninferrupted public user 
throughout living memory as evidence. 


PART III. SECT. 2, SUB-SECT. 4.— 
B. (d). 

317 ii. .] — Where a person has 

))OHS(!8sory riglits over a piece of land, 
tJie title to the iHud boms vested in 
CJovt., another person may establiRli 
a riKlit of access to a tomb erected on 
such land A: to worship there. SiKdi 
a rhrht, must linvij been ojienly enjoyed 
without len\e, stealth, or force for a 


lenffth of time which siw^rests originally 
an agreement or usage that has become 
a customarA’^ law of the place in riispoet 
of the persons or things in which it is 
concerned. But tiie establishment of 
such riglit only does not meliide the 
riglit to I'root substantial structures 
over & round the tomb wdiich would 
bo an infringement of the possessory 
rights of its owmor. —Dawsom v. 
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Hounac Zamani Bkqum (Princess) 
(1928), I. L. 11. 6 Ran. 4/>6.— IND. 


PART III. SECT. 2. SUB-SECT. 4.— 
B. (e). 

se. Right to obstruct — Locus in, quo 
conveyed with adjoining property. \ - 
Leary v. Armstrong (1850), 12 

N. B. R. (1 Han.) 22.— CAN. 
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(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, & (2) of reputation that the way so 
shown had by the date of the award been 
dodicat(3d the public.— A.-G. (Fevers- 
ham’s (Earl) Trustees) v, Stokkslev Kural 
District Covm u. (192S), 2(1 L. G. Jl. 440. 


356. Add. Annointiori Refd. LayzelJ v. Th<»nip- 
son (1027), 137 L. T. 10(>. 

361. Add. Annoiatior} : — to (1) Consd. Great 
Westej-n Ry. v. Monmouthshire County 
Council (1029), 03 .1. P. 142. 


Part V. — Rights in Connection with Highways 


54*6, Add. Annotation : - Mentd. Foster v. Lyons 
(1026), 70 Sol. Jo. 1182. 

587. Add. Annotation : — Dlstd. Curtis v. Geeves 
(1020), 93 J. P. Jo. 812. 

588. Add. Annotation : — to (2) Consd. Grant v. 
Derwent, [1020] 1 Oh. 390. 

607. Add. Annotation Refd. Noble v. Harrison, 
[1920] 2 K. 13. 332. 

618. Add. Annotations : — ^Apld. A.-G. v. Hornsey 
B. C. (192f5), 43 T. L. R. 02. Refd. Grant r. 
Derwent, [1020] 1 Ch. 300. 

634*. Add. Annotation : — Mentd. Montrt‘al Ihty v. 


Montreal Harbour (5ouirs., Tetreault v. 
Montreal Harbour Comrs., [1020] A. C. 209. 

651. Add. An)iotatio7i As to {i) Refd. How^ard- 
Flanders r. Maldon Corpn. (1020), 135 
1j. T. 0 

657. Add. Annotation : — As to (2) Consd. Howard- 
FJandersi\ Maldon (Vu-jui. (1020), 135 L. T. 0. 

661. Add. A)ino1aiion : Dbtd. Witham Outfall 
Board v. Boston Corjm. (1020), K»0 Ti. T. 750. 

664. Add. Annotation : —(icneralhj^ Mentd. Light 
v. West, [1020J 2 K. H. 238. 

676. After this ease add “ - - Grant void for 
uncertainty.] — See ( loNsriTiiTroNAi. Law, 
Vol. XI., p. 504, No. 037.” 


Part VI. — Repair of Highways. 


786a. Increased burden of traffic.]-- 

A road was coastruct(‘d by pltf. corpn. under 
powers conferred by a private Act of 1875, 
which enacted that tlie j'oad should he eon- 
stnicted a-ccording to a ceiLiin specification 
tV that it should t/liereaft/(*r be niaiiitained fit 
j)ltfs.’ expense*. Tlie road was completed in 
1878 as a waterbound maca.da.nused road in 
accordance with the stat-uGjry r'cquirements, 
&L >yas fully maintained by them for many 
years, but ultimat ely it deteriorated owing to 
iho incr<'ase of trail lo of a, kind unknown in 
1878, & unless resort was had to tar-s}>raymg, 
or to some similar modern expedient, tin* 
existing trail hi would rapully destroy the 
road: — Held: (1) pltfs, were liable to 
maintain the road in the condition in whic-h 


it vvas coniideted in 1878, A (hat liability 
still continued, notwit-listaiiding the* change of 
cu’curnstances brought about by tin* increase 
of traffic ; (2) the obligation to maintain the 
road rested on pltfs. alone.- Mancjuesteb 
(V)RPN. V. Audenshaw' Cuban (kuTNc iL A 
Denton Urban Counc il, 11028] Ch. 703; 07 
L. ,1. Ch. 270; 130 L. T. 500; 02 .1. P. 163; 
44 T. L. II. 028 ; 72 Sol .lo. 452 ; 26 J.. G. R,. 
343, C. A. 

797. Add. Annotation : — A.s* to (1) Consd. Roigate 
Corpn. V. Hurrey CJounty Council, [1028] Ch. 
359. 

819. Add. Annotation : — As to {\) Refd. Palmer v. 
Crone, [1027] 1 K. B. 804. 


PART III. SECT. 2, SUB-SECT. 7. 

404 i. N^’Uscr hy public.] — BarTian 
OOLTTMHFA flop Co., LTI>. V. DISTRICT 
OF Kent, [1925] 3 D. L. 11. 171 ; 11925J 
2 W. W. K. 31.— CAN. 

PART III. SECT. 3. 

434 i. Compliance with statutory 
requ irements — Failure of commissioners 
to file, return of layxny out-^Laying out 
not invalidaicAi.] — IJrown v. McKekl 
( 1841), 1 Kerr. 311.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

si. — — — Hasan v. 

ZJmKS (1924), 41 T. L. R. 88.— IND. 

PART V. SECT. 2. SUB-SECT. 3. 

n i. Under Toum Ptanniug dJ* Develop- 
ment Act, 1920.] — A piece of land, 
comprihini? about 14,000 acres, situated 
in a laruiliit!: district. He within the 
boundaries of a district council area, 
was subdivided by the owner into 
twelve lotn. A plan was deposited 
In the Lauds Titles lte«tstration Otficc, 
ic showed oertein private roads whicli 
were j narked “ private roads to bt* 


veste(i in ’* the owner : — Held : 1 lie 

fee-MTiiple of these roads did in>l- 
vest by virtue of I'own IMaiiimip: A" 
T>ov(di)i)meat Act, 1920. iii t he dislriet 
council. — J jOXT( >N I UsTiucr 0 < utnu n i . r. 
Bruce, 11927 1 S. A. 8. U, 4 63.--AUS. 

PART V. SECT. 4. 

e i. _ - — . Crude of street 

lowered cuumng subsidence.] — Neif 
Westminster i'vr\ Corpn. i. lUiio- 
HOU8E (1S92), 20 S. C. It. 520.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

if. Power of IntemcUmnal Bridge 
Company- To regulate charges.] — 
Canada Southern Rv. Go. r. Inter- 
national Bkidue CJo. (1883), 8 App. 
Cas. 723.— CAN. 

PART VI. SECT. 1. 

789 i. lievsd.» 2C A. R. 43. 

789 ii. ErcTy portion of 

road .] — A municipality is liable in 
damages for an accidc'ut rcHulting from 
the br<*ach of its duty to keep every 
portion of a road in repair, that is, in 
a fit condition to bo travelled upon. — 
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Rea i\ I^lUNicirvLiTY of Minto, 
11925] 3 D. L. R 523; [1925] 2 

W. W. R. 6u7 ; 35 Man. L. R. 190.— 

CAN. 

789 in. — .] — Although 

every portion of a pulilic rond must 
bo k(U)t in r(‘pair by the municipality 
in which the road lies, the dnvei of a 
very heavy vehicle is not entitled (<> 
drive it to the extreme edge of a raised 
roa.d tmilt of earth m ahMoUit-i* reliance 
that it will not eruinhle — B lackie v. 
MUNICIl*ALrTV OF MlViO’J I1925J 4 
D. L. R. 1051; 11925J 3 VV. W. R. 
601.— CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

6g. Liabthiu of village - I'lllage Act, 
n. N. A. 1922 (C. 109), «. 88.]— Itefore 
a vUlag^ can he liold liable for dauiagi' 
resulting from a d( feet in a rotwl, it 
must Im* shoNAii that tiie »oad is wii-liln 
one of tlie classes of roads specified 
m the al)()ve sect.— (J reena WAV v. 
Canadian Paoifk’ L'y. Co., [1925] 
1 D. L 1.' 992; 11925] \ W. W. H 
G67 : 21 Alta. L. B. 331 ; vari/ing. 

119211 t l>. L. It. 977 : U9241 

W. W , K J9S CAN. 
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892. Add. Annotations: — to (1) Apld. A.-G. v. 
liornsey B. O. (U)2«). 48 T. L. H. 92. Refd. 
Beigato Corpn. v. Surrey County Council, 
[1928] Ch. 359. 

945. Add. Annotation : — Consd. Garnett v. Pratt, 
[1929J Vh. 897. 

951. Add. Annotation .•~Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

951a. .] — Relators were trustees of two 

wills, & as such owned lands abutting upon 
a certain road in the Metropolitan Borough 
of W. By notices dated Feb. 14, 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 ll.s*. 2d., being the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A.-G. 
claimed a declaration that those portions of 
the road were highways repairable by the 
inhabitants at large, relators as co-pltfs. 
claimed a declaration that those portions of 
the road were not “ new streets ” within 
Metropolis Management Acts, 1855 & 1802. 
Defts. contended that the road in question 
liad not been dedicated to the public before 
Mar. 20, 1880, & was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was m facit & in law 
a “ new street ” witliin Metropolis Manage- 
ment Acts, & that neither they nor their 
X)rodocessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of whicli the 
said portions of the road formed part : — 
Held : (1) on the evidence there was nothing 
to show that the road in question was any- 
thing else than a public highway repairable 
by the inhabitants at large. The fact that 


repairs had been done by private owners for 
their own benefit was no evidence of any 
liabihty on their part to repair ratione 
tenures ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a “ new street ” within Metropolis 
Management Acts. — A.-G. & Public Trustee 
V. Woolwich Metrobolitan Borough 
Council (1929), 93 J. P. 173 ; 27 L. G. R. 
700. 

997. Add. Annotation : — Refd. A.-G. v, Hornsey 
B. C. (1920), 43 T. L. K. 92. 

1002a. Walls & roof of tunnel.] — In 1823 a road 
was constructed as a private road by S., on, 
through, & under his own land. In order 
to make the road S. tunnelled under an 
existing footpath. In 1923 the road became 
a main road, pltfs.. S.’s successors in title to 
the soil thi'ough which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls roof of the 
tunnel : — Held : (1) the walls & roof of the 
tunnel cither formed part of the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within l^ocal 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 
payment; (2) (wen if S., having in 3 823 
tunnelled under an existing highway, became 
liable ratione nocumenti to repair the part of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under hoenl 
Govt. Act, 1888, s. 97, because pltfs. were not 
only S.’s successors in title but also a liigh- 
way authority. — Reigate Corpn. v. Surrey 
County Council, [1928] Ch. 359 ; 97 

L. ,T. Ch. 108 ; 138 L. T. 091 ; 92 J. P. 40 ; 
44 T. L. R. 308 ; 72 Sol. Jo. 154 ; 20 L. G. R. 
278. 


Part VII. — Enforcement of Duty to Repair. 

1053. Add. Anywlation : — Refd. A.-G. v. Hornsey B. C. (1926), 43 T. L. R. 92. 


Part VIII.- -Powers' Duties and Liabilities of Highway 

Authorities. • 


1146a. — - - Removal of footway.] — A municipal j 
corpn., in exercise of its powers as highway ' 
authority under Public Health Act, 1875 
(c. 55), s. 149, widened a narrow street in the 
town by entir(‘ly removing a raised & kerbed 
footway on one side, <S: throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house I 
&c premises, who was also owner of one-half 1 


of the soil of the road. The owner brought 
an action in tlie county ct. for a mandatoiy 
order to restore the footway, & for damages 
for injury to his i)roporty. It was proved 
that the access to Si> egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 


PART VII. SECT. 1. 

1006 ii. .] — Rc R. r. Lamhton 

(Ont.) (1U2C), 40 Can. Crlm. ClL. 13.— 
CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 

sk. Not fnispmdcd by provision of 
slatdtory remedy .] — It. v. Town of 
Pakih (1802), 12 C. r. 4-1.').— CAN. 


PART VII. SECT. 2, SUB-SECT. 8.— B. 

1107 i. Neglect to repair after con- 
viction — Writ de nocumento awovendo.] 
— R. r. I’OllTAGE LA PBAIRIE RURAL 
Municipality (1906), 2 W. L. R. 141 ; 
10 Can. Crlm. Cas. 125.— CAN. 

PART Vlll. SECT. 1, SUB-SECT. 1. 

b i. .J — Strong v. AKitAN. 

(1913), 28 O. L. R. 106: 4 O. W. N. 
765 ; 12 D. L. R. 44.— CAN. 
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•m. No power to alienate part of old 
road .] — Chappus v. La Salle, [1927] 
3 D. L. R. 764 : 60 O. L. R. 564 ; affd-, 
11928, 2 D. L. R. 3vS6 ; 62 O. L. R. 139. 
—CAN. 

PART VIII. SECT. 1, SUB-SECT. 2. 

f 1. IS Viet. c. 100.]— 

Quebec North Shore Turnpike 
Road Trustees v. Vezina (1884), 
Cass. Dig. (2nd od.) 758.— CAN. 
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the footway to a width of 1 ft. less than 
before : — Held : the eouniy ct. judge had 
rightly directed himself in law, & there was 
evidence upon which lie was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable <Sc arbitrary, & it was 
not sufficient for the action to be bond fide ; 
& the order was proper! v made. — Howard- 
Flanders Maldon Oorpn. ( 1920), 185 
I^. T. 0 ; 90 J. P. 97 ; 70 Sol. Jo. 544 ; 24 
L. O. R. 224, C. A. 

1164a. Duty to inspect trees — On private ground 
adjoining highway — Patent danger.] — M ackie 
V. Dumbartonshire (V>unty Council, 
Wp:stern District Committee (1927), 71 
Sol. Jo. 710 ; 91 J. P. Jo. 094, H. D. 

llQla. Obstruction during construction of 

new road.] — A coiim., in making a new road 
connecting two existing roads in the same 
straight lirici with a !)ridge acrc)ss a ravine 
dividing them, pulled down an old wall which 
closed a cul dr sac in which one of the roads 
terminated, partly eonstruc*Xed the new road 


& erected a wooden fence at the end, beyond 
wliicli w^as the ravine. Pltf. drove his car 
after dark down a public road leading straiglit 
into the new road under construction, & not 
seeing the fenc'e in time, which had no red 
lamp or otlier warning of danger upon it, & 
was not watched, drove through it & fell 
with his car into the ravine, sustaining serious 
personal injury & damage to the car ; — 
Held : the corpn. being in occupation of the 
land under construction as a new road, pltf. 
was not a trespasser upon i)nvate proj)erty, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances a concealed 
trap, it, ))llf. nol- being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence. — Ot.ditam v. Shef- 
field Cony'S. (1927), 180 L. T. HSl ; 91 J. P. 
(J9 ; 48 T. D. R. 222 ; 25 L. G. R. 94, C. A. 

Annotation: — Consd. Coloshlh v. MancbcRtcr Corpn., 

1 K. H. 77fi. 

1191b. Trench dug in unfinished road.] — 

Defts. in execut ion of fi. housing scheme were 


PART VIll. SECT. 1, SUB-SECT. 4. 

1164a i. Duty to xn^ipect trees.} — A 
ti*oe ])lanted in a city highway fell 
upon a motor car. The tree had long 
been in a decaying condition //eW • 
tlie city eoriin., having hy bye-law 
aHHumed the duty of caring for the trccR 
jdanted upon th(? highway, were liable 
for discharging that duty negligently. — 
Huestis V. City op Toronto, 11 920) 
3 D. L. 11. 142 ; 58 O. L. R. 648,— CAN. 


PART VIII. SECT. 1, SUB-SECT. 5. 

c i. S. P. I’fiEASKY r. Edmonton 
(Alta,), [1927] 2 W. W. ll. 445.- CAN. 

r (p. 389) i. .] — Pltf. Hlipped iV: 

foil when walking upon a granolithic 
Hidewalk tk. was injured. For live or 
Hix daya before this occurreuei', th<‘ 
Hidewalk at the point whiTo she fell 
was covered with glare ice 6c wan 
conaequently in a alippery & dangerous 
condition. Pltf.’H injury was not 
attributable to any lack of cam on her 
part. The city authorities had know- 
ledge of the dangiiroiLs condiiion foi 
11 VO or SIX days btsforc the aeculent A 
made no attenipi to remove the 
danger : — ZZeZd .* the city corpn. wore 
guilty of gross negligence within 
Consolidated Municipal Act, 1922, 
a, 460 3), & were liable. — (J okers v, 
Belleville, [1925] 2 I). L. Tl. 250 ; 
56 O. L. R. 451 : revsff., [1924] 2 
D. L. 11 333.~CAN. 


r (p. 389) ii. Dangerous condition 

Icnmon to 'pedestrian. ) — When* a person, 
who knows that a sidewalk is m a 
dangerous condition because of a pile 
of slippery snow thereon, deliberately 
mak<‘B use of it, inst-oad of walking 
on the road as he has previously done, 
& thereby sustams iniuries, the iuaxim 
volenti non fit injuria is applicable. — 
Robinson v. Assinibota Town, [1927] 
3 D. L. R. 514 ; [1927 J 2 W. W. R. 
499 ; 21 Sask. L. R. 658.— CAN, 

r (p. 389) iii, Depression caused 

hy perrtiiUing children to use sicU'walk 
as slide — (jfross negligence .} — Maitland 
V. Pembroke, [1929] 1 D. L. R. 191. — 
CAN. 


r (p. 389) iv. Exemption from 

liability except for gross iteghgencc.}— 
McKee v. Winnipeg City, [1929] 1 
D. L. R. 65 ; [1928] 3 W. W. li. 561.— 

CAN. 


BO. Method adopted temporarily 
dangerous — Whether gross negligemx .} — 
Where ice or icy snow covered the 
surface of a sidewalk in a city & the 
method of removing it used by men 
employed by the city corpn. was such 
as to make the sidewalk temporarily 
dangerous to pedestrians who (jhose to 


walk on it while the work of rmnoval 
was m progress, & an accident happened 
to a passer-by • — Tldd • t.hc5 adoption 


OrrAWA (JiTY. [19281 1 D. L. Jl. 171 ; 
61 O. L. R. 405.— CAN. 


PART Vin. SECT. 1, SUB-SECT. 7. 

o i. .] — A public road 

crosseil a stream by a bridgiN 7’h(5re 
w'as a fence between t-he road the 
land adjoining it. ereeteil by the 
pi*o])rieturs of iho latt-er. At a point, 
I innnedintely adjoining tJie brnigo there 
was a gap. 15 feet wide. In tfio fonet*. 
A pedestrian, on a dark night, mis- 
taking this ga]> for the road, walked 
through it & foil into the stream Ar 
was drowned. 1 n an action of damages 
against the profirietors of the land 
adjoining tlie road' — JJehl: there 
was no duty on such jiroprietors to 
fence a natural, as opposed to an 
artiflciallv created, danger on their 
lands, anv such duty, when* it existed, 
falling on the road authoritii's. — 
MORRTftON t\ L0N1>C>N MiI>L\N 1) & 
Sf^CTTiSH Ry. Co., 11929] S. C. 
SCOT. 

o ii. Defts. constructed 

a bridge across a navigable stream, 
having in it a draw or swing to enable 
vessels to ply on the river. There 
was not any gate or other protection 
to guard the approaches to the bridge 
when swung. A liorso l)elonglng to 
pitf. broko away from the ixTson m 
charge of him, oscapod out upon tdie 
public road, iS: ran a distance of about 
two miles to the bridge, roaebing it 
while the draw was open to allow a 
ves.5el to pass, & rushing into the gap 
was drow'iicd ; — Held : deft, munici- 
pality could not be made answerable 
for the loss of the horse. — Stetntioff 
V. Kent ConrN. (1887), 14 A. K. 12. — 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 8. 

sq. lit'sirxciion during repairs — What 
is sufficient uoaming of da-ngcr .} — The 
duty of those making repairs upon a 
travelled road, is to t,ako such reason- 
able care, by notice, lighting, guarding 
or otherwise, as may be reasonably 
necessary to prevent damages as the 
result of the tempcirary (iondition of 
the road. When this is done, & the 
condition of non -repair & of temporary 
danger is brought homo to a person 
using the highway, ho is called upon to 
use reasonable care on his part for his 
own safety. — Wire v. Toronto Trans - 
, portation Commission, [1928] 2 

I D. L. R. 557 ; 62 O. L. R. 120.— CAN. 
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PART vni. SECT. 1, SUB-SECT. 9. 

8d. street railway track adjacent to 
highway. \ — Plrfo. in a motor car 
attempted l,o cross the tracsks of a 
street railway, which Mere at that 
point not laid upon tin* travelled 
highway but upon laud owned by the 
city corpn. adjacent to tin* 1 ravelled 
highway. The place of crossing was 
in a dangerous condition, by reason of 
the traeks not Ixung ballasted but 
simply resting upon txxiosed slecjiers. 
'J’he ear was linprisoiK'd there run 
into by a street car, &. pltfs. wert^ 
injured & the ear ilamagi'd : — Held : 
tlio city coiTU. weie liable since, 
although no obligation to repair 
existed, there was a trap or concealed 
danger. — .Tames v. Toronto (1925), 57 
O. L. R. 322 ; affg 27 O. W. N. 233.— 
CAN. 


PART VIH. SECT. 1, SUB-SECT. 11.- 
A. 

1190 i. Lialnlity for failure to light — 
Statutory duty to light.} — A motor car 
driven at lught came Into collision 
with a tramway Island, Sc was damaged. 
Ill an action against defenders, as the 
local authority charged, under Edin- 
burgh Municipal & Police Act, 1879, 
with the lighting of the stroists, it was 
'proved that a red lamp situated on the 
island was not lit at the time of the 
aeeidont. It was also estoblished that 
defenders had not failed in their duty 
with respect either to the constmetion 
condition of the lamp, or to the 
prei^autions taken to ensure that it 
bliould remain alight during the hours 
of darkness : — Held : the standard of 

f ierformance could not be absoluto, 
nit must bo relative to the best avail- 
able means of achieving exact per- 
formance, Sc, lu thC' absence of evidence 
of any fallurt^ on the part of d« -fenders 
to take every reasonable means of 
carrying out their statutoiv obliga- 
tions, they fell to be assoilzied. — 
Keogh v. EDiNBimaii M miisi’kai-ks, 
[19261 S. C. 814.— SCOT. 

r i. .] — A cori>u. planted trees 

along one of its streets', & resp. sus- 
tained injuries through his motor car 
colliding with on(5 of the tnxjs on a 
dark night. There was a Rtreet-lamx> 
in the vicinity, but It had gone out : — 
Held : the corpn. having caused a 
dangerous obstnictinn on the street, it 
was its duty to light & keep lighted 
the obstruction, so as to make it visible 
to persons using the street. — O amaru 
(Mayor) v. Gierke, [1927] N. Z. L. R. 
464.— N.Z. 
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laying? out a new road running eastwards 
from a certain highway & closed at its eastern 
t'nd by a quickset hedge. Footpaths had 
already been laid out &; edged with kerb- 
stones ; houstjR wore being built on the 
northern side & heaps of earth & building 
matorials made the footpath on this side 
imxiassablc ; the footpath on the south side 
was still unfinishe<i, but was traversable ; 
it was bounded by a fence of wooden posts 
& bars ; the middle of the road was levelled 
but not metalled ; across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced & by night tmlighted. 
They did not prevent persons, whether 
intending occupiers of liouses or others, from 
walking down the new road. Pltf. on a 
8opt. evening, while there was still daylight, 
walked with a comiianion down the highway 
& into the new road along the southern 
footpath. Qiirough a gap in the fence they 
wont across ofiier land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, & pltf. 
fell int/O the trench & was injured : — Held : 
the trench being apparent to all, there was 
nothing in the nature of a concealed danger 
or traj), defts were not liable to pltf., who 
was a mere licensee. — Colehhill v. Man- 


chester COBPN., [19281 1 K. B. 776 ; 97 
L. J. K. B. 229 ; 138 L. T. 537 ; 92 J. P. 
37 ; 41 T. L. 11. 258 ; 20 L. G. li, 124, C. A. 
1197. Add, Annotation : — Refd. Oldham v, Sheffield 
Oorpn. (1927), 136 L. T. 681. 

1216. Add, Annotation : — Apld. Manchester Oorpn. 
V, Audenshaw XT. C. & Denton IT. C., [1928] 
Ch. 127. 

1228a. Amount of payment — How calculated — 
Local Government Act, 1888 (c. 41), s. 11 (2).] 

— Sandgate Urban District Council v, 
Kent County Council, No. 65, ante, 

1236. Add, Annotation : — ^Apld. A.-G. v, London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

1237. Add, Annotation ;~Apld. A.-G. V, London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 518. 

1268. Add. Annotation : — Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 

1272. Add, Annotation : — Generally^ Mentd. R. 
Copcstake, Ex p, Wilkinson (1926), 90 J. P. 
191. 

1278. Add, Annotation : — Refd. Oldham v. Sheffield 
Oorpn. (1927), 136 L. T. 681. 

1280. Add, Annotation : — Refd. Oldham v, Sheflield 
Corpn. (1927), 136 L. T. 681. 


Part IX. — Nuisances and Remedies. 


1330a. Enclosing highway.] — R. v, 

Ogden (1702), Fortes. Rep. 251 ; 7 Motl. Rep. 
92E, R. 839. 


1369a. Fireplug — Projection above pavement — 
Liability of water company,] — A tirejdug had 
been lawfully lixed in a footpath by defts. 


PART VIIX. SECT. 1, SUB-SECT. 11.— 
D. 

1210 i. JAahilUy of driver — Accidental 
injury.] — Held : the diiver of a liorso 
vajj, which was capsizorl ogalDSt a 
1 am ji -post hy u priiflt of wind, was not 
liabl(‘ iu damage’s under General I^olieo 
& Improvement (Scf»tland) Act, 18(>2 
(c. 101), s. 128, in respect that the 
hrealdntf of the lamp was not his act.— 
HoGU V. l^lACI’HKRSON, [1928] 8. C. ( J.) 
15.— SCOT. 


PART VIII. SECT. 5, SUB-SECT. 1.— A. 

1260 xxii. .) — GREKa v. 

Mulmur TowNSHm, [1926] 4 D. L. K. 
132 ; 59 O, L. U. 259.— CAN. 

1260 xxiii. Linoeell 

V. Stocks No. 363 Municji'AJ. DiH'iurrT 
(Alta.), [19271 3 D. L. R. 478; 11927J 2 

W. W. n. 313.— CAN. 

g (T>. 403) i. IHtch unihout 

(junras Walton 

York Cottnt’v Corpn. (1881), 6 A. R. 
181.-CAN. 


k (p. 404) i. Failure of traocller 

to see.] — Where a traycllrr failB to rco 
an obstruction which a person using 
ordinary care would have avoided, the 
statutory liability does not arise. — 
King v. Riijsy, [1925] 2 D. L. R. 21 8.— 
CAN. 


k (p. 401) ii. — — imheddrei wire .] — 
was Injuivd by tripplnj? over a 
wire imbedded In a street : — Held : 
defts. had not dischai’i^ed the onus 
of removlngr the pri'snmptiou that they 
had failed in their duty.- -Woodcock 

V. Vancouver (B. C.). [1927] 3 

W. W. R. 759. -CAN. 


k (p. 404) lii. l^njecHng iron 

covertn-g of excavation.]- -Vltt., while 
walkingr on a sidewalk, stumbled & 
fell as a result of the projoetlon over the 
cement part of the sidewalk of the iron 
eoNering of an excavation which the 


city had allowed the abutting owner to 
make :—HeM : the accident happened 
because of want of proiier repair of the 
aiiit^walk, the city had not showui 
that it hati done all tJiat eouJd 
reasonably he done to prevent the want 
of repair.— M oran v. Vancouver City, 
[1928] 3 W. W. R. 660.— CAN. 

k (p. 404) iv. Projecting slab 

of cottcrete.] — Held : the defect w^os one 
which, in such a location, sliould have 
been remedied : It wamld have been 
negUffenre to have there constructed 
the sidewalk with eucJi a rise, 8c 
deliberately to allow ii to remain was 
not less a fault. — JIennessy v. Toronto 
City, 11928] 4 i). L. 11. 378; 62 

O. h. R. 643.— CAN. 

00 i, .1 — Where an accident 

results from lack of repair of a load, 
a presumption arises, without evidence 
that the mimicipality responsible for 
the road had notice of Its condition, 
that the statutory duty to repair has 
been iiuprleoted. — Rea v. Municipality 
OF Minto, [19251 3 D. L. R. 623 ; 
[1925] W. W. K. 657 ; 35 Man. L. R. 
190.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (a). 

1289 I. Damage to adjoining 

owners — Cemstruction of road musing 
flood.] — Municipality : — Held : liable. 
— Meier v. Franklin, Limpreoht v. 
FRankun, Stkeioh V. Franklin 
(Man.), [1926] 3 D. L. R. 433 ; [1926] 
2 W. W. R. 330.— CAN. 

1289 il. Negligent construe- 

ion of dit ches causing flood. ] — Stadniok 
V. Hifrost Municipality, [1927] 4 
D. L. R. 61 ; [1927] 3 W. W. R. 49 ; 
37 Mon. L. R. 26.— CAN. 

1289 iii. Road materials 

carried into raceway by violent storm.] 
— Held ; defts. were not liable, — 
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Snook v. Brantford Town Council, 
(]8r)()), M U. 0. U. 25.5.— CAN. 

sk. Hoad under repair hy Minister of 
Highways.]— Held : os long as the 
work of construction or repair is heme: 
carried on, the higrliway is removed from 
the dii-oetiou, control A maniigement 
of the municipality, which is not liable 
to travellere for damages resulting 
from its state of repair until the high- 
way is again under iti? control & man- 
agement.-- Honan elp V. Cana Rural 
]M UNICIPALTTY No. 214, [1925] 2 

1). L. R. 874 ; [1925] 1 W. W. R. 

1067 : 19 Sssk. L. R. 378.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1,— A. 

k i. - — Obstruction on part not used 
by public.] ~T\. v. Bennett (1825), 
N. B. Dig. 400.— CAN. 

sn. Obstniclion permitted— -Duty of 
person, causing obstruction to provide, 
lights at night.]— Hkrvily v. Irench 
(1839), 4 Ont. Dig. 7433.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— D. 

80 . Areas Jorming part of side- 
walk — Left vncAwered.] — On a dark 
night one of pltfs., wife of her co- 
pltf., stepped into an area, one of 
several. In the sidewalk of a street 
in a town & was injured. The areas 
were constructed os part of a building 
atljocent to the sidewalk & were for 
tlie benefit of the owners or tenants 
of the building. No authorisation hy 
the town corjiii. for the construction 
of the areas was shown, but it appeared 
that, since the year 1900, the corpn. 
had lookeil after tho coveiings of the 
areas, Seating them as part of the side- 
walk. Before tho accident, the area 
into which pltf. stepped had been 
covered with a plank, hut on the night 
of the accident it was uneovered : — 
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Originally iho top of ilu* fireplug had been 
level with the pavement, but in consequence 
of th(^ ordinary wealing away of the foot- 
path th(' fireplug projected half an inch above , 
of the pavement. Hlie fireplug | 
itself was in ])eif(‘et- rc‘])air. Pltf., whilst 
passing along the footiicath, fell over the fire- 
plug & w’as hurt yfeW ; as the fireplug 
was in good repair, ct had been lawfully 
fixed in the footpath, no action by pltf. 
would lie against defts. — IVloouE v. Lajmup^tu 
Waterworks Oo. (188r»), 17 Q. 11. I). 102; 
r,r> L. J. Q. B. 304; L. T. 309; 50 
.1. P. 750 : 34 W. R. 559 ; 2 T. K R. 587, 
C. A. 

AnnMations : — Apld. ThompHonr. Brijfhton Coipii.. Oliver i\ 
Horsham L. B., [1894] 1 Q. B. 3.12. Consd. Uarlloy v. 
Boohdale Corpn.. [1908] 2 K. B. 594. Apld. O. C. Kv. J’. 
ll(’iw]ett, [1916] 2 A. O. 511. Befd. K. v. Poolo (.Wpii. 
(1887), 19 Q. B. D. (502 , SU)el v. Hartfora L. B. (1891). 
60 L. J. Q. Th 256 ; Dawson r. Binglcy U. D. C (191(0, 
75 J. 3\ 17 : Papworth r. Battersea B. C. (1911), 79 J. D. 
105. 

1372a. - — Liability of water company.] — 

A water co., at th(' request ^ expense of tlie 
owner of a house, laid dowui a s(‘rvice pipe j 
leading from their main imd(‘r the stnn't 
into the house, in wliicli tlioy phaced a stop- 
cock for the purpose of regulating the supply 
of water. This stop-cock was protecied by 
a cover or guard-box let into the pavement, 
which was provided with a lid or fiap. 
Owing to the hinge of the lid or flap being out 
of repair, it projected above the pavenunt. 
& pltf. while passing along the str(‘et tripped 
over it & sustained injury. 'Phe apparatus 
could not be ropaii*ed without being r(‘moved, 
or removt'd without bi'caking up the pav(‘- 
numt. The jury found ihat there was 
negligence on the part of those; who wer(‘ I 
liable for the repair of the ]iing<* : — Ucld : j 
i ho CO., wdio alone had xiower <o break up the 
street for the pur))ose of rc^pairing the giiard- 
box, were r^^sponsible for it.s ropaii\ & liabh* 
in respect of the injuries sustained by pltf. — 
(Chapman v. Fvi.de Waterworks Oo., 
[1894] 2 Q. B. 599 ; 04 L. J. Q. B. 15 ; 71 
L. T. 589 : 59 J. P. 5 ; 13 W. K. 1 ; 10 
T. L. R. 580 ; 38 Sol. Jo. 029 ; 9 K. 582, 
C. A. 

A unotation^ : — ConSd. (Jolriu Valk-y Water Co. r. Hall (1907), 
96 L. T. .39.5. Distd. Slaccy v. Gas Light Coke Co., 
Metropolitan Water Board & West End Tailoring C<». 
(1910), 9 L. C. R. 174. Consd. Batti\ Metropolitan W'ater 
Board, [1911] 2 K. B. 965. Refd. Grand .1 unction Water- 
works Co. V. Kodoeanachi, [1904] 2 K. B. 230. 

1380a. Overcrowded inn yard — Vehicles left in 
highway.] — An innkeeper had for some years, 
when his yard was full, placed the vehicles 
of his guests on a triangular x^iece of ^‘ound 
at the corner of two streets. This piece of 
ground having been ascertained to be part 
of the highway : — Held : deft, was rightly 
convicted of an obstruction under Highway 
Act, 1835 (c. 50), 8. 72. — Goring v. Bar- 
field (1864), 4 New Rep. 284. 

1381a. .] — A person placing a dangerous 

obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take aU necessary precautions to 
protect persons exercising their right of way ; 
& if he neglects to do so, is liable for tlu* 
consequences. — Clark v. Chambers (1878), 


3 Q. B. I). 327 ; 47 T.. J. Q. B. 427 ; 38 L. T. 
451 ; 42 J. P. 438 ; 26 W. K. 013. 
fiifions -Consd. Bull V. Shorotlilch Corpn. (1902), 67 

: [i9i:. . :: r , 

(Uasgdw CorpT). r Taylor. 11922] 1 A, C. 44. Reid. 
\ -G. r. T.»d-lloatly tk Browiingg (1879), 7(5 L. T. 174 ; 
'rollinuson v. Davios (188K). .59 L. 'W 436 ; MoDowall v. 
G. W Uv . 11002] I Iv. B (518; Tiathaiii r. .lohnson & 
Nojihou. [19131 1 K. B. 398. Mentd. Th(^ Boridna (2) 
(1807), i‘> p. I). ;>8 ; Coldrifk r. Partridge, Jones (1909). 
78 Ji. J. K. B. 452 ; Corv r. Franco, Feuwiok, [1911] 1 
K. B. 114 ; Wcld-Blmidcll r Stephens, [1920] A. C. 956; 
The San Onefro, (1922] 1\ ' ' 

1391. Add, AjL'Hoiaiums :■ — Refd. AVilliams v. Larscu 
(1928), 21 B. W. C. G. 339 ; Templeton i\ 
Parkin A Co. (1929), 1 10 L. T. 619. 

1397. Add. Amioiatiov : — Mentd. 8.S. Singleton 
Abbey V. S.S. Paludina, [19271 A. C. 16. 

1399. Add. Amxoiaiion : — Distd. Oldham v. 

Sheflicld Corpn. (1927), 136 L. T. 081. 

1435a. Street traders— Licence — Application to 

renew — Duties of borough council.] — (1) ''The 
remedy by appeal to iietty sessions given by 
Jiondon County C'ouncil (General Powers) 
Act, 1927 (c. xxii.),s. 35 (2), to a street trader 
who is tiggrieved by the refusal of the renewal 
of his licence as a street trader is equally 
beneiicial, conv euic;nt A effectual as mondmxms 
would be. M andavnjLs will therefore not lie 
t(^ a Metroiiolitan borough council to compel 
them to Jiear A determine a street trader’s 
application tor renewal of a Jicenci'. 

(2) In dt'cidmg such ap])lications, the 
council is an administrat ive body, not a 
judicial one ; it may tliereJore x>i’op(.‘rly take 
mt-o account a report of a eomrxiittce, A its 
d(‘cision will nol be invalidated merely by the 
fart that som(‘ members taking part in it 
were not present at an earlier meeting when 
the axipheant was heard. 

(3) Snnbfc : the Act do(‘S not contemx>late 
the calling of evkhmee before the council 
on such ai>plications ; but the justices at 
petty sessions wdiu hear an appeal can 
ronveni(^/itly hear such evid(‘nce as may be 
necessary. — R. v. IjEWIsbam CkmPN., J'J.c p. 
Jackson (1929), 93 3. P. 171 ; 73 Hoi. .lo. 
318 ; 27 L. G. R. 41(5, iK C. 

1435b. Refusal to renew- Appeal to 

petty sessions- Evidence.] — R. v. Lewushajm 
Corpn., Hx p. Jackson, No. 1435a, ante. 

1435c. — - Mandamus.]— R. v. I^ewi- 

SHAM Corpn., Ex p. Jackson, No. 1435a, ante. 

1435d. Removal of refuse — Liability for 

charges.] — The “ other services ” mentioned 
in London (kmnty Coun(;il (General Powers) 
Act, 1927 (c. xxii.), s. 37, are services cjit^^dem 
generic as the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their cliarges in respect of “ other 
services” rendered by them to resp., a 
licensed sired/ trader, being charges in 
respect of the general administration of 
J*art VI. of the Act dealing witii the I’cgula- 
tion of street trading : — Held : in the absence 
of evidence of the removal f)f refuse or of 
services cjvsdem generis as t}ic removal of 
refuse, applts. wert* not (entitled to recover. — 
Westminster C.’orpn. v. Armstrong, [I929J 
2 K. B. 451 ; 98 L. J. K. B. 7U7 ; 15 T. L. R. 
634 ; 93 J. P. Jo. 524; 27 L. O. R. 071, 
1). C. 


Held : the town corpn., having know- 
ledge of the condition, & having taken 
no steps to close the areas, or to see 
that they wero adequately proteot/Cd, 


wore liable to pltfa. — ^M cMiouaei, v . 
GoDEtueii Town, [1928] 4 D. L. II. 
536 : 62 G. L. K. 547. -CAN. 

sp. Lift forming part of pavement 
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n ell oj lilt mudeijuately fenced.] 
llAi AfAv r.(Tr^ PuopEKTy Investment 
Tucmt C’oKr‘N., 1/Ti)., [1 929] S. C. (H. L.) 
(*,5. SCOT. 
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1441. Add. Annotation: — Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1442. Add. Annotation : — Consd. VanderpAnt v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1443. Add. Annotatioyi : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G, R. 752. 

1447. Add. Annotations: — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. li. 752. 
Mcntd. Lowe v. Bentley (1928), 44 T. L. R. 388. 

1457a. Causing horse to shy.] — In an action 

for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth & refuse placed by 
defts. on their land adjoining the highway, 
& the cart was ujiset & pltf. injured. Evi- 
dence was tendered by pltf. to prove that 
other ])orses liad shied at the heap on the 
same day : — Hrld : if the heap was C)f such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance. — Biio\vn v. Eastern & Midjands 
Ry. Co. (1889), 22 Q. B. D. 391 ; 58 L. J. 
Q. B. 212 ; 00 L. T. 260 ; 53 .T. 1\ 342 ; 

T. L. R. 242, 1). C. ; on appeal, 22 Q. B. D., 
at p. 393, C. A. 

AniuMkm Refd. IfcatU’s Garage i\ IJodgos (lyif)), 14 
L. G. li. !!):>. 

1465. After this Cfise add “ See, also, Agriculture, 
Nos. 970a, 970b.” 

1473. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. li. 752. 

1475. Add. Annotation : — Apld. Vanderpant v. 
'* “ ‘ Hotel Co. (1929), 27 h. G. li. 752. 

1500. Add. Annotation: — Consd. Eastbourne 

County Borough v. Fuller & Sons (1928), 93 
J. P. 29. 

1509. Add. Citation 95 L. J. K. B. 81. 

1511. Add. Annotation : — Consd. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1513a. .] — When any one places a motor 

omnibus or other vehicle which is likely to 
skid upon the highway, such peisori may be 
liable for placing a nuisance upon the road, & 
for nc'gligent us(* of the liighway. — Wai.ton 
(Isaac) & Co., Ltd. v. Vanguard Motor 
Bus Co., Gibbons v. Vanguard Motor Bus 
Co. (1908), 72 .L J». 505 ; 25 T. L. Ik 13 ; 
,53 Sol. .lo. 82 ; 7 L. G. R. 340, I). C. 

Avnoiatiims : — Overd. Darken?. L. G. O. (1909), 101 L. T. 


623. Refd. Barnes U. D. C. v. L. G. O. Co. (1908). 7 
L. G. 71. 359 ; Wing v. L. G. O. Co., [1909] 2 K. B. 652. 

1514. Add. Annotation Generally, Refd. Britan- 
nia Hygienic Laundry Co. v. Thomycroft 
(1926), 135 L. T. 83. 

1519. Add. Annotations : — Distd. Noble v. Har- 
rison, [1926] 2 K. B. 332. Consd. Reigate 
Corpn. V. Surrey Countv Council, [1928] Ch. 
359. 

1546a. Heap of refuse — Horse frightened.] — Pltf.’s 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a jiublic highway on 
land belonging to them, personal injuries 
were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected : — Held : such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, & 
whatev(*r show(*d it to bo likely to cause 
horses to shy was cvid(‘nc(‘ for pltfs. — 
Brown v. Eastern & Midlands Ry. Co. 
(1889), 22 Q. B. H. 391 ; 58 L. J. Q. B. 212 ; 
5 T. L. R. 284, C. A. 

Amiolat'ion : — Refd. Heath’s Garage r. Hodges (1915), 11 
L. G. R. 195. 

1592. Add. Annotation : — Refd. Ijayzell v. Thomp- 
son (1926), 91 J. P. 89. 

1616. Add. Annotation: — Refd. Reigate Corpn. r, 
Surrey County Council, [1928] Ch. 359. 

1623. Add. Ayinotation : — Refd. Oldham v. 
Sheflield Corpn. (1927), 136 lu T. 081. 

1627. Add. Annotation : — Mentd. R. v. Cory, 
[1927] 1 K. B. 810. 

1634. Add. Annotation Refd. Hargrove v. Burn 
(1929), 46 T. L. R. ,59. 

1637. Add. Annotation.^: — ^Apld. Cooper v. Swad- 
ling (1929), 46 T. L. IL 73. Consd. Har- 
grove V. Burn (1929), d() L. R. 59. Refd. 
The Vectis, [1929] P. 201. 

1639. Add. Annoiniion .-—Mentd. Tjagan Naviga- 
tion Co. V. Lambeg Bleaching, Dyeing Ai. 
Finishing (^o., [1927] A. C. 226. 

1652. Add. Annotation : — Generally, Refd. Salis- 
bury 4& Fordingbridge District Drainage 
Btiard v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 


PART IX. SECT. 1, SUB-SECT. 1.— N. 

sq. Prickly bush protruding through 
fence..] — Where deft, peraiitted a gorae 
buah growing on hia land to project 
over a atreet, it pltf. waa injured by 
a thorn of the huah penetrating one 
of his oyea : — IJcld : doft. was liable. — 
Gull v . Gbkkn (1924), 27 W. A. L. 11. 
62.— AUS. 

sr. iSujfcring trees to grow- -Causing 
obstruction — Madras Locul Boards Act. I 
— The allowing of piickly-pear to 
spread on to a road used hv the publie 
is a public milsance within Indian 
Donal Code, s. 268. — Be Motaipi’A 
Gottndan (1928), I. L. li. 52 Mad. 79.— 
IND. 

PART IX. SECT. 1, SUB-SECT. 11. 

st. Encroachment on private street- — 
Authorised by Dean of Guild.] — Tho 
proprietors of a building adjoining 
a private street in G., who were, also, 
the owners of the snlmn of the street, 
applied to the Dean of Guild for 
authority to extend their building over 
part of the foot pavement of the street. 
The master of works lodged objections 
in the public interest, on the ground 


that, under Glasgow Police Acts, 1806 
to 1924, the Dean of Guild had no 
jurisdiction to Hunetion an encroaeli- 
ment on a private street : — Held : 
nothing in these Acts deprived tin? 
Doan of Guild of jurisdiction lo grant 
a limug for the erection of a building 
on 0 jirivate street within tho bnrgli. — 
Haxonk Siiok (’o.. Ltd. v . Somers, 
11929] S. C. 232.- -SCOT. 

PART IX. SECT. 1, SUB-SECT. 14. 

k i. Broken-dmim motor car — Not 
left on highway for unrea.8onahlc time — 
Owner not liable.] — ^I^kderson r. Pater- 
son (1916), 31 D. L. R. 368.— can. 

sv. House left in street at night — 
Street blocked — Person moving house 
liable.]— Sco'rr v. Calgarv & Riddock, 
[1 927] 2 D. 1.. R. 263 ; [1927 1 1 W. W. R. 
52 1 ; 22 Alta L. R. i67.-CAN. 

PART IX. SECT. 3, SUB-SECT. 3.— A. 

1670 V. .] — In an action 

for a mandatory injunction requiring 
d(‘ft. to remove a verandah & steps 
attached to her house, which en- 
croached upon a street in a village, & 
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caused inconvc*nlence to pltf. &: other 
persons using tlie street : — Held : the 
inconvenience was such only as was 
common to all pemons using the street, 
& pltf., wliose house was so situated 
that persons coming from it, in order 
to gain access to the prmcipal street 
of the village, had to make a detour 
by reason of the verandah & steps, 
sufl’ored no special damage or injury 
by reason of the nuisance, & w-as not 
entitled to tho relief claimed. 
Whaley v. Kelsey, [1928] 2 D. L. R. 
268 ; 61 O. L. R. 679.— CAN. 

1670 vi. .] — Ardesar 

Jivanji V. Aiaiai Kuvarji (1928), 
I. L, li. 53 Bom. 187.— IND. 

q i. .] — The owmer of an auto- 

mobile is not entitled to maintain an 
action against a immicipality for 
damages for non -repair of a highway, if 
he has not taken out a licence to 
permit him to operate his car. — 
S.AMP 80 N V. ROBER-rSON, [1925] 1 

D. L. R. 624 ; 57 N. S. R. 498.— CAN. 

q ii. Notice of claim.] — The 

absence of the notice required by 
City Act, li. S. S. 1920 (c. 86), s. 542, 
to be given the municipality Is a bar 



1677. Add. Annotation : — Generally ^ Mentd. 

Bournemouth-Swanage Motor Road & Ferry 
Co. V. Harvey & Sons, [1929] 1 Ch. 686. 

1680a. .] — Vanderpant v. ^ Mayfair 

Hotel Co., Ltd., [1929J W. N. 221 ; 27 
L. G. R. 752. 

1709. Add. Annotation: — As to (2) Held. Howard- 
Flanders v. Maldon Corpn. (1920), 135 L. T. 0. 
1711. Add. Annotation : — Dlstd. Howard-Flanders 
V. Maldon Corpn. (1926), 135 L. T. 6. 
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1717a. Remedy trespass not ejectment.] — Doe d. 

St. Julian Shrewsbury (Parish) v Cowley 
(1823), 1 C. & P. 123 ; 171 E. R. 1129, N. P. 
1737. Add. Annotation: — Mentd. Maclean v. 

Workers’ Union, [1929] 1 Ch. 602. 

1747. After this case add “ Compare Magistrates, 
Nos. 503a, 503b.” 

1760. Add. Annotation : — Refd. R. v. Newpoit 
Salop .Instices, Ex p. Wright, [1929] 2 K. B. 
410. 


Part X.— Interference with Highways under Statutory Powers. 


1761a. Duty of local authority — On request to 
exercise statutory powers.] — A local 
authority, requested to carry out in a “ street 
laid out but not dedicated ” constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must., in con- 
sidering whether comj)lianee with the rtMiuest 
will be a lawful exercise of the x^^^wers, have 
regard primarily to the physical conditions 


obtaining in t he area of the x^rox)t)sed opera- 
tions ; <fc those physical conditions will bo 
one of the [>rjncixial factors in determining 
whetlier relevant, statutory definitions are 
complied with. Tins axix>bes to iiowers con- 
f(Tred by eit her public gt'neral or ])rivate local 
status's. — Davies r. Ripon Corpn., [1928] 
Ch. 881 ; 97 L. .1. Cli. 479 ; 1.39 L. T. 036 ; 
92 ,T. P. 153 ; 20 li. G. R. 530. 


Part XI. — Excessive Weight 

1765. Add. Annotation Consd. Eastbourne i 
County Horoiigh v. Fuller A Sons (1928), | 
93 J. P. 29 

1771. Add. Annotation : — Distd. Eastbourne 

(k)unty Borough v. Fuller A Sons (1928), 9.3 
J. P. 29. 

1772. Add, Annotation : — A.*? to (1) Refd. East- 
bourne C<junty Borough v. J^^uller A Sons 
(1928), 93 ,T. P. 29. 

1775a. .] — Defts., wlio own(‘d A used traction 

engines for t.he purx)oses of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to pltfs,, 
who were the highway authority for the 
district. The highway, which had been 
constructed as a first class main road for the 
X)urpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exiDosed part of the highway, the driving 
wheels of these engines sank into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. Jdtfs. 
thereupon brought an action against defts. 
to recover extraordinary exijcnses, pursuant 
to Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Jjoco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by defts. & for nuisance & negli- 
gence : — Held : as agricultural traffic, includ- 
ing heavy traction engines, was adniittedly | 
part of the ordinary traffic, & the weights in ‘ 


and Extraordinary Traffic. 

the jiresent case w(T(‘ normal, no claim for 
excessive wciglit or for extraordinary traffic 
could arise under the Act of 1878 ; there was 
no excess whatever by defts. of the lawful usa 
of the highway no wrongful abuse of their 
rights of i)assing A repassing ; the injury 
to the highway was due to a iieculiar & 
unique conjunction of heat & of atmosidieric 
other conditions ; defts.’ vehicles did not 
constitute a nuisance, & there was no negli- 
gence on the i)art of defts. — Eastboui{NE 
Gounty Borough v. Fuller & Sons (1928), 
93 J. P. 29 ; 72 Sol. Jo. 702. 

1810. Add. Annotation : — Distd. Eastbourne 

Ckninty Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1841. After this case add “ See^ also. No. 1852, 
jiosf.” 

1844. To the existing paragrax>h add as follows : — 
The surveyor of a highway gave a certilieate 
under the above sect, to the effect that extra- 
ordinary expenses had been incurred by 
i-eason of extraordinary trallic caused by 
resp. in rei)airing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordiii.'ii y 
exiienses incui-red partly before & partly alter 
the date of the first certificate on a single road 
in one of the townships : — Held : the fir.st 
certificate was good, &, with legard to 
exx^enses incurred before it was made, the 
X)eriod of six months limited by Summary 


to an action for damages for infui’ies 
oansed by snow or ice on a sidewalk.— 
Hickman v. Moose Jaw City, 1 1925 1 
1 D. li. II. 115; [1924] 3 W. W. IL 
839.— CAN. 

PART IX. SECT. 3. SUB-SECT. 5. 

8W. Cost of fencing hank — Whether 
within Burgh Police (Scotland) Act. 
1892, s. 190.1— The magistrates of a 
bnrgh, founding upon the section, 


brought an action agaiiibt the owners 
of a steep natural bank, which sloped 
down from the side of a street to 
the sea shore, in order to rceovesr 
the cost of fencing the bonk ‘.— Held : 
the bcet. was iiiapplieabie, in respect 
that, in view of tl»eir ambiguity, the 
words any other niace ” fell to bo 
construcfi in the light of the context 
He of the heading of the group of sects, 
in which they occurred, &, so construed, 

781 


the T>Iaces to wJjudi the section I'efeiTcci 
were llmit(?(l to ])lat e.s rendered danger- 
ous by some artificial construction 
eouriec*tt5d with ])nildmgri or streets. — 
BITCKIE MaULS'I'KATEH V. SEAFIELU'fl 

( Dowaokk C or N’TEbs) Tiiustees, [ 1928] 
8. C. 525. - SCOT. 

PART IX. SECT. 3, SUB-SECT. 6. 

d i. .] — U. V. Fitz(?krai.i> 

(1870), 39 U. C. II. 297.— CAN. 
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Jurisdiction Act, 1848 (c. 43), s. 11, for 
recovering tiie amount began to run from the 
date of tlie first certificate. 

1852. After this case add “ Sec, also, No. 1841, 
ante.’^ 

1852a. Where more than one certlAcate ' 

given.] -WiHUAL Highway Board v. New- 
ell, No. 1844, ante. 


1858a. Where several contracts.] — Epsom 

Urban Council v. London County Council, 
No. 1818, ante. 

1872. Add. Annotation .'—Held. Eastbourne County 
Borough V. Fuller & Sons (1928), 93 J. P. 29. 

1876. Add. Annotation : — Reid. Eastbourne County 
Borough V. Fuller & Sons (1928), 93 J. P. 29. 


Part XII. — Stopping-up or 

1894a. Consent of owners of land abutting 

on highway — Condition precedent. |— By sect. 

59 of a local Act “ the corpn. may from 
time to time by order stop uj) wlioUy or 
partially any highway which in their opinion 
is unnecGssary on such terms as to the vesting 
of the soil & other matters as may be agi^eed 
on between the corpn. & the owners <& less(u‘s 
of buildings & lands abutting on the liighway 
& on any highway being so stopped up ail 
public & other rights of way & other rights 
in, over or upon the same shall be absolutely 
extinguished.” By sect. 117 : “ Any person 
deeming himself aggrieved by any order or 
detennination of the corpn. or by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of this Act 
may appeal ... to the next practicable ct. 
of quarter sessions under & according to Public 
Health Act, 1875 (c. 55), s. 209 ” ; — field : (1) 
it was a condition of the making of an order 
under sect. 59 that there should he an 
agreement between the corpn. & the owm^rs 
& lessees of buildings & lands abutting on the 
highway ; (2) the “ highway ” must mean the 


Diversion of Highways. 

whole highway & not any part thereof ; & 
the applt. was thei‘efoi*e a person aggrievi'd 
although his land did not abut on the part 
of the highway stopped up. — Linton v. 
Newcastle-upon-Tyne Corpn. (1929), 91 

J. P. 20 ; 27 L. G. R. 007, H. L. 

1894b. Meaning of highway — Not 

conAned to part of highway stopped up.] — 

Linton v. Newcastle-upon-Tyne Corpn., 
No. 1894a, ante. 

1897. Add. Annotation 'Retd. Oldham v. 
8heffi(4d Corpn. (1927), 130 L. T. 081. 

1922. Add. Annotation : — Apld. R. v. Postmaster- 
General, Ex V. Carmichael (1927), 90 L. J. 

K. B. 347. 

1968. Add. Annotation - Refd. Brown v. Harrison, 
Hourani v. Same (1927), 137 L. T. 649. 

1979a. Not costs of preparing for appeal ~ 

Order abandoned.] — R. v. Wing (3825), 4 
B. & C. 184 ; 0 Dow. & Ry. K. B, 323 ; 3 
Dow. & Ry. M. C. 184 ; 3 L. J. O. S. K. B. 
201 ; 107 E. R. 1028. 


Part XIII. — Streets. 

1997. Add. Annotations : — Consd. Howard -Flanders l 2203. 

V. Maldon Coipn. (1920), 135 L. T. 0. Mentd. I 
Graigula Merthyi* Co. v. Swansea Corpn., ' 

[1928] Ch. 235. 


2032. Add. Annotation : — As to (2) Consd. A.-G. v. 

Hornsey B. C. (1920), 43 T. L. K. 92. 

2039. Add. Afmolation : — As to (2) Consd. A.-G. & 
Public "JVustee v. Woolwich Metropolitan 
Borougli Council (1929), 93 J. V. 173. 

2044. Add. Annotation : — Apld. Dennorley v. 

I’restwich IJ. D. C. (1929), 141 L. T. 002. 

2075. Add. Av7??ofGf//o?7, — Apld. Dennerley 

Prestwich U. 1). C. (1929), 141 L. T. 002. 

2076. Add. Ajinofation : — Apprvd. Dennerley 
Prestwich U. L). C. (1929), 141 Ii. T. 002. 

2202. Add. Annotation Mentd. Hutton v. A.-G., 
[1927] 1 Oh. 427. 


Add. Annotation : — Apld. Ashby - de - la- 
Zouch Grdns. v. Summers, [1928] 2 K. B. 397. 

2204a. Recovery of expenses of repairing 

dangerous structure — London Building Act, 
1894, s. 116— Summary Jurisdiction Act, 1848 

(c. 43), s. 11,] — A building in the metropolis 
liaving been certiAed to be dangerous, the 
county council did the work necessary to 
make it safe, & on Sept. 16, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116 (1) of the above Act 
of 1804 to flx the amount of the expenses tSc 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 

Dowk County Council v. Stewart, 
No. 1 8721, ante.— IR. 

PART XII. SECT. 2, SUB-SECT. 1. 

sx. Necemitu for compliance with 
statutory formalities.] — Held : a public 
highway cannot be closed without 
complying with the statutory for- 
malities. — L abcher V. Sitdbury Town 
(1»]3), 24 O. W. R. 669 ; 4 O. W. N. 
1289 ; 11 D. h. 11. Ill,— CAN. 


PART XI. SECT. 4, SUB-SECT. 6. 

1872 i. General rule .] — It Is not tho 
total sum actually spent on repair that 
is recoverable by the road authojity, 
whether that i-epair involves recon- 
Hiructiou or not. Regard must be 
hud to all tho circjumstances of the 
cosi* ; the state of the roads when the 
extraordmaiy traffic (jommenoed, its 
general character & Bultabllity for tho 
traffic reasonably to be expected 


theiuon, tho amount of ordinary 
traffic whether of deft, or other persons, 
& the ('xtent & nature of tho repairs 
reasonably required, Deduotions 
I should also be made if roods when 
repaired are in a better condition than 
before extraordinary traffic com- 
menced. — Down County Council v. 
Stewart, U9271 N. 49. — IR. 

1881 I. Deductions allowances — 
Improvement of road due to repair .] — 
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period of six months limited by sect. 11 of 
the above Act of 1818 had elapsed between 
the time when the matter of the complaint 1 
arose & the date when the complaint was | 
made i — Held : the six months’ limitation of ! 
time applied to proceedings under sect. 116 (1 ) 
of the Act of 1894, & the time ran from 
the date 'of the demand, & the magistrate's 
decision must be affirmed. — London County 
Council v. Owner op 14, Lee-street 
Stepney (1920), 135 L. T. 182; 90 J. P. 
145 ; 42 T. L. B. 543 ; 24 L. G. R. 386, D. C. 

2220a. Part of premises fronting another street.] — 
Left, in 1903 purchased a house which 
~ on G. road. In 1907 a 

strip of land which she used to form a 
carriage drive to the house'. In 1904 her 
husband became the tenant of a field to 
the south of & adjoining the house A land. 
The field fronted on 13. road. In 1907 deft, 
purchased the field, but ent(Te‘d inf-o a tenan<‘,y 
agreement letting it to hcT husband, & from 
that time the field A the house & land had 
been separately assessed by the loc-al 

authority though in fact the tenancy agree- 
ment between deft. & her husband 
ceased to exist about 1918. In 1920 13. 
road was made up, tb(' usual coiu'se being 
followed under Public Health Act, 1875 
(c. 65), ss. 150 & 257, with tiie result tliat 
pltfs. claimed a charge, for the admitted 
proportion due from deft, of the ('xpenses 
incurr(*d in making up J3. road, on the whole 
of deft.’s property, including her house A 
grounds a-s well as the field, as fronting, 
adjoining or abutting on 13- road — Held : 
the house A gi’ounds A the field must be 
considered as being one close, A as such i he 
whole was liable t-o a charge for making up 
E. road as fronting, adjoining or abutling 
tl 1 ercon. — A ltki n cn am U rb an I )] strict 
Council V. O’Brien (1927), 91 J. V. 149 ; 25 
L. G. B. 369. 

2244a. .J — (1) A notice givtm to a 

frontager to mak<' u]) the iiortion of the 
street opposite*, to his premises under Publie* 
Health Act, 1875 (c. 55), s. 150, is not 
I'cndered inopei*ative because all the tront- 
agers on the street are not served, but he 
will be liable only for his propoi’tion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words “ the same ” contained in 
the form of notice given in the above Act 
refer to that poHion only of the street abutting 
on the premises of the owner on whom such 
notice is served, A not to the whole street. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect, is sufficient. — 
Sunderland Corpn. v. Gray, [1928] Ch. 
756; 97 L. J. Ch. 411 ; 136 L. T. 405 ; 91 
J. P. 52 ; 25 L. G. R. 139. 


2252a. “ The same.’’] — Sunderland Corpn. 

r. Gray, No. 2244a, ante. 

2254a.- - — — .] — Sunderland Corpn. v. 

Gray, No. 2244a, ante. 

2268. Add. An)wtat'io7i : — d.s’ to (2) N.F. Sunder- 
land Corpn. V. Gray (1926), 13() L. T. 405. 

2282a. Two streets repaired at same time.] — 

A kical autJiority which lias executed repairs 
to streets und(‘r Public Health Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account A 
apportion the combined ex])enses among the 
fi'ontagers of both streets. Nor have the 

seek to jvcover sucli expenses, any juris- 
diction t/O invest! gal e tlio accounts A separate 
t he ex]R‘nses of tlie two sti*e ^ts for the pur 
])ose of ' ‘ 

Nash v. 

\j. T. 352 ; 91 ,1. 1\ 19 ; 43 T. J.. B. 121 ; 25 
L. G. B. 66, H. C. 

2285a. Effect of agreement between frontagers — « 
Frontager not to be liable for maintenance of 
road until taken to by local authority — 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.] 

I — Moore v. Todd (1903), 68 J. P. 43; 19 

1 r. L. B. 612 ; 2 L. G. B. 376, C. A. 

I 2316. Add. Annotation : — Refd. Dt'tnu'rloy v. 

] Prestwicli U. D. C. (1929), 111 1 j. T. 602. 
j 2318. Add. A 7^ notations : — Reid. B. v. North 
Worc(*storshire Assessn‘eut C(anmiitee, Ex p. 

I I ladJev, 1 1 929 1 2 K . B. 397. Consd. Dt*un(*rlcy 
I V. Prestwicli U. I). C. (1929), UJ G. T. 602. 

2340. Add. ^ nnok/i km -Refd. Crediton Gas Co. 
V. (hvdiGin U. C., [19281 Ch. 447 . 

2351. After this case add the following new sub- 
section : — 

Other Cases. 

2351a. Action to recover expenses — Form of wrlt- 
I Names & addresses of owners not known.] ~ 

I’ltfs., being entitled under Public Health 
Acts to recover the expensfjs of making up 
a road from the owners of the lands n.butting 
on the roadway A being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, “A the owners of certain lands 
adjoining ” the road “ more particularly 
described in the indorsement ” on the writ, 
“ whose mimes A addresses are not known to 
pltfs.” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word “ owneis ” the words “ at 
the time of the completion of the woiks 
referred to in the indorsement hereon,” A 
they also asked tor leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective pi ernisc s : 

I — Held : the writ, in not giving Ihe names A 

j addresses of defts. other ilian A., did not 

‘ comply with the form of writ wliicJi had the 

I basis of statutory authority A was prescribed 

I by R. S. C., Ord. 2, r. 3, A Ap])en(lix A, 


PART XIII. SECT. 2, SUB-SECT. 2. 

sa. Purchase for wide7iing ct' improve' 
merit — What is due compensation.]-- 
Re Macdonaltj & Toronto Cori»\. 
(1912), 27 O. L. 11. J79 ; 4 O. W. N. 54 ; 
8D. L. U. 303.— CAN. 

sb. Potver to acquire land heyond 

quantity actually required.]— Held : 
under Municipal Corpus. Act, 1920. 
8. 192, a municipal corpn, is empowerod 


when widening a Hti-cct„ to 
not only vvliat land is ro<iuirod for that- 
purpose, but also to aciimrcj, if the 
corpn. dcoras it expedient, land 
additional thereto on either or botli 
sides of the street In qiieHtion, proviikMl 
land is required for the inirpoae of 
widening the street that the laud 

E ropoeed to be taken, is on either or 
otn 8idc.*8 of the street & whether or 
not the land is owned in part by one 
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owner X: in part by nriotiKT. -W kl- 
niNUTON (JOIM'N. V. i>l-.ALY, | 1929J 
N, Z. L. 11. N.Z, 

PART XIll- SECT. 2, SUB-SECT. 3. 

o 1 . .] — South Okimsuy Town- 

siiii* V. County ok Lincoln & North 
Gkimbhv ^J’owNsnu*, County of 
J jiNfOLN v. South Orimbuy Townshii* 
(1921), 19 U. W. N. 570 ; 58 D. L. li. 
599.— CAN. 
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Part 1 ; the writ, whether as originally issued 
or as proposed to be amended, was bad as 
against the persons so sought to be made 
defts., the words following A.’s name must 
be struck out. — Friern Barnet Urban 
Council v. Adams, [1927] 2 Ch. 25; 9b 
L. J. Ch. 145 ; 136 L. T. 649 ; 91 J. P. 60 

25 L. G. K. 75, C. A. 

2353. Add. Annotation: — As <o (1) Refd.' Sunder- 
land Corpn. V. Priestman, [1927] 2 Ch. 107. 

2357. Add. Annotations Apld. Bristol Corpn. v. 
Vii'gin, [1 928] 2 K. B. 622. Refd. Paddington 
B. C. V. Finucane, [1928] Ch. 567. 

2360. Add. Annotations : — Dlstd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Mentd. Kc Jauncey, Bird v. Arnold (1926), 
134 L. T. 728. 

2364<. Add. Annotations : — Apld. Paddington B. C. 
V. Finucane, [1928] Ch. 667. Refd. Bristol 
Corpn. V. Virgin, [1928] 2 K. B. 622. 

2366. Add. Annotation : — Refd. Friern Barnet 
U. C. V. Adams, [1927] 2 Ch. 26. 

2367a, Before expiry of time for summary 

proceedings.] — The two rfimedies conferred 
by Public Health Act, 1876 (c. 56), s. 257, 
are concurrent, & a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the sect. — 
Sunderland Corpn. v. Priestman, [1927] 
2 Ch. 107 ; 96 L. J. Ch. 441 ; 137 L. T. 688; 

26 L. G. H. 64. 

2405a. Burial ground “ attached ” to place of 
worship.] — The cx<‘mption from liability for 
the expenses of private street works given 
by Private Street Works Act, 1892 (c. 57), 
s. 16, to a burial groimd “ attach <id ” to a 
“ place appropriated to ijublic religious 
worship, which is lor the time being by 
law exciinpt from rates for the relief ol the 
poor,” extends only to a burial ground in 
hysical attachment or contiguity to the 
uilding, does not include a burial ground 
at a distance, ” attached ” to the place of 
worship in the functional sense tha.t it is 
owned & maintained by ttie congregation of 
the place of worship lor their m(*mbers. — 
Holy Law South Broughton Burial 
Board v. Fails worth Urban District 
Council, [1928] 1 K. B. 231 ; 96 L. J. K. B. 
713; 137 L. T. 483; 91 J. P. 104; 43 
T. L. R. 619 ; 25 L. G. R. 324, D. C. 

2409. Add. Annotation : — Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 65. 

2430a. After completion of works.] — When 

an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect. 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 
have no jurisdiction to deteimine an objection 
under sect. 7. — Faulkner Hythe Corpn., 
[1927] 1 K. B. 532 ; 96 L. J. K. B. 167 ; 136 
L. T. 329 ; 91 J. P. 22 ; 43 T. L. R. 55 ; 71 
Sol. Jo. 20 ; 25 L. G. R. 60, D. C. 

2432. Add. Annotation : — Reid. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 55. 

2436. Add. Annotation : — Refd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2439a. Sale by owner — Necessity for demand 


on purchaser — Limitation of action.] — Defts. 
being a local authority having duly made a 
final apportionment under Private Street 
Works Act, 1892 (c. 67), s. 12, of the expenses 
of certain privatfe street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abutting on the street thus 
made up. In 1927 the latter ^sold the land 
in question to pltf. without having satisfied 
defts.’ demand, pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the owners for the time being of the land 
in respect of the apportioned expenses, 
together with interest thereon : — Held : 
(1) although defts. might have lost their 
right to sue the original owner for the 
expenses they were not prevented from suing 
pltf. as a subsequent owner for the time 
being. A demand on such owner was 
necessary to complete the cause of action 
for such expenses Stat. Limitations did 
not begin to run until such demand had been 
made ; (2) on the footing that Real Property 
Limitation Act, 1874 (c. 67), s. 8, was 
applicable, that sect, did not apply to defeat 
a claim against j)ltf., the owner for the time 
being, because clefts, had no present right 
to receive the sum set oft* from pltf. until 
he became owner & twelve yeai*s from that 
date had not elapsed. — Dennerley v. Prkst- 
wic’H Urban District Council (1929), 141 
L. T. 602 ; 94 J. P. 34 ; 45 T. L. R. 659 ; 73 
Sol. Jo. 530 ; 27 L. G. R. 618, C. A. 

2443. Add. Annotation : — Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 55. 

2466a. Powers of magistrate.] — B. Corpn. 

proposed to execute certain i)rivate street 
works under Birmingham Corpn. (Con- 
solidation) Act, 1883, ss. 46-50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the formalities requhed & 
made a provisional apportionment on resps., 
the frontagers on the street, according to 
tluiir respective frontages. Resps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate &> ordered 
that one resp. should pay one-half & each 
other resp. two-thirds of the respective sums 
named in the pi'o visional apportionment : — 
Held : inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, he must consider & 
determine, upon evidence, whether the pro- 
posed works were in any, what, respect 
uimecessary, & must have regard to any 
alternative proposals, if resps. made any & 
supported them by evidence, & to the cost 
thereof. — BIRMINGHAM Corpn. v. Mother- 
General OF Convent of Sisters of Charity 
OF St. Paul (1927), 91 J. P. 186 ; 44 T. L. R. 
31 ; 25 L. G. R. 517, 1). C. 

2470a. Not mortgagee of pews &. vaults in &; 

under church.] — C hoblton upon Mbdlock 
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(Constables & Burgesses) v. Walker 
(1842), 10 M. & W. 742 ; 12 L. J. Ex. 88 ; 

7 J. P. 102 ; 152 E. R. 071. 

2523. Add. A7inotation As to (J) Consd. Salis- 
bury &- I<\>rdinj^bn(ig(> District Drainage 
Board v. Soutliern 'ranning Co. (1920), Jjid., 
[1927J2K.B. 500. 

2591a. Meaning of “ new building ” — Recon- • 
structed building not included. 1- Bali.ard | 


V. Horton’s Estate, Ltd. (1920), 24 L. G. B. 
499, D. C. 

2592a. Meaning of “ erections ” & “ obstruc- 
tions — Includes petrol pumps.] — Mackenzie 
V. Abbott (1920), 24 L. G. K. 444, D. C. 

2596. Add. Annoiaiion : — Ucnerally^ Refd. Salis- 
bury & Eordingbridgo District Drainage 
Hoard v. Southern 'J’atming Co. (1920), Ltd., 
(192712 K. B. 500. 


Part XIV. — Footpatlis. 

2619. Add. Annotation : — Apld. A.-G. & Public Trusl^-o v. WoolwicU Mcti-unolil an Borougb CJouncil 

(1929), 9:i J. P. 173. 


Part XV. — Bridges and Approaclies thereto. 


2630. Add. Ciiaiion : — 95 Tj. J. (^h. 80. 

2650. Add, Annotatio7i RelA. A.-G. v. Hornsey 
B. G. (1920), 43 T. L. R. 92. 

2661. Add. Annotation: -d.v to (1) cC (2) Consd. 
Great Western Ry. v. Moiirnouth.sliir(‘ CVuinty 
Council (1929), 93 .1. P. 112. 

2705. Add. Annotation Refd. Manchester Coipn. 
V. Audonsliaw k. Denton TT. D. Councils 
(1928), 139 L. T. 509. 

2112,* Add. Annotation : — Refd. ManchestcT Corpn. 
V. Audonshaw tV- Denton TT. D. (Vmneils 
(1928), 139 L. T. 509. 

2716. Add. Annotation : — Apld. Manchest(*r ( V>r]m. 
r. Audenshaw U. C. cV; Denton TT. C., [1928] 
Ch. 7(53. 

2717. Add. Annotation : Apld. Manchester Corpn. 
V. Audenshaw D. C. Denton C. [1928] 
Ch. 703. 

2719a. Damage by locomotive passing over 

bridge —Locomotive Act, 1861 (c. 70), s. 7.J — 

In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon the owner 


ol tht‘ locomotive' if he has the charge of it at- 
t he; material t^ime, but if some person other 
than the owner has the charge of it, the 
liability is upon that ])ersor.. The above 
sect, does not make the i)wn(‘r k, such other 
person jointly k, severally liable lor that 
damage. — Southern ItY. Co. v. Gosport 
Corpn., [1920] 2 K. B. 89 ; 95 L. J. K. B. 
.545 ; 90 .T. P. 101 ; 70 Sol. Jo. 051 ; varied, 
[1927] 1 K. B. 331, V. A. 

2750. Add. Annofalton : — Mentd. Republiea de 
Guatemala v. Nunez (192<5), 135 L. T. 430. 

2766a. Liability ol borough council — Bridge built 
since 1835— Public Health Act, 1875 (c. 55), 
s. 4-.] — In 1882 seven streets wei*e, in the 
course of the developrru'nt of an ('state, 
caiTied across a liver on iron girdiu* bridges. 
Qliese strec'ts subsequently bee.ame highways 
repairable by the inhabitants at large. An 
action was commenced by the A.-G. against 
the local authority for a de.chu'ation that they 
were liable to repair k keep in repair these 
S(iven bridges : — IIcM : having regard to the 
fact that the word “ street,” as declined by 
the above sect., includes, if this is not incon- 


PART XIII. SECT. 2, SUB-SECT. 6.— A. 

sd. Sinolc sclunne for several streets 
eomrntimcattim with one an other — Hxijht 
of autluirdy to recover cost front ttwru’rs.^ 
—A municipal council in I’l’ccocdiug’ 
under Local Govt. Act, li>2o, hh. 

.027, may properly adoi)t a Hpeelllcation, 
Ohtimate & scheme o£ distrihution of 
the cost of formmp:, Icvelliiuf, etc., 
several Htrecds commuiiicatlnyr with one 
anoth(ir He enforce payment of a 
proportional' part of the cost of the 
w'holo sehome ajfamst the owuu?r of 
premises adjoin] uy: or abuttliii? on 
one or more only of such streets. — 
MacGoww V. St. Ktlda City, [1028J 
V. L. 11. 1(52 ; 1192S] Arj-us L. It. 2,04. 

- AUS. 

86. Notief to property owners — 
Defective notice — For less than pre- 
scribed period.) — SwoKrvGiiAM City 
CORP.V. r. Uaymkvt (1928), 40 C. L. 11. 
.010; [1928] V. L. U. 312; I1928J 

Atkiia L. K. 173.— AUS. 

sf. Necessity for -Before works 

entered upon.] — Dttnn v. Uraybkook 
SniRE, [19281 V. L. 11. 4,01 ; [1928] 

Argus L. U. 28G. — AUS. 


PART XIII. SECT. 2, SUB-SECT. 6.— B. 

sh. Bye-Jaw authorisxny openiny of 
street — Before land acquired.] — A bye- 
law passed by the council of a town 
authorising the opening &: improving 
of a .stri'ct shown upon a rt'gist-ercjl 
plan, as a local improveriit'iit imdoi* 
Jjocal Improvement Act, Jl. S. G. 1927, 
c. 23o, was held not to bo invalid or 
illegal because the land for the stri'et 
had not boi'ii aoiiuired by the corpn. 
before the bye-law’ was passed.— /tO* 
(’iJAi'PUH & La Salle Town, [1928] 
2 D. L. li. 950, G2 G. L. U. 110, 
CAN. 

sk. Bye-taw provuhny for construction 
oj sidewalks — Street not opened — Ultra 
vires.]- Be (Uiaim'Ith La Salle 
Town, [1928] 2 1). L. li. 950 ; 62 

G. L. U. J 40.— CAN. 

si. Wulth of entrance to new street— 
FJjcistinfj entrance a narrow road --‘Over 
land of third party.] — Rose v. Syden- 
ham Local Admi.vistration & Health 
Hoard (1928), 49 N. L. U. 203. — S. AF. 

PART XIII. SECT. 2. SUB-SECT. 6. — D. 

b i. TjOts bordering on navigable 

785 


river.] -liund Registry A(‘t, c. 23 of 
190G, H. G8, dealing with the sub- 
division of land into town or otlnsr lots, 
pruvnles, inter alia, that, in ease a lot 
borders on the shores of any navigable 
w^ator, streets Uaiding to continuing 
to such water must, lx* shown at a not 
gi’eater distance apart than GOO feet - 
ffeld : the obioet of the sect-ion was 
to require laud abutting on navigable 
waters to be subdivided so as to 
provide straight iiz. continuous access 
to the water at intcr\als of not less 
than GOO feet. — Be Lovsdvlio Mstate 
(1907), 12 H. r,. ir. 3GG. CAN. 

PART XV. SECT. 2. SUB-SECT. 1.— 
A. (a). 

d i. — .] Be Sandusk: Creek 
Bridge (Out.), [19261 3 D. L. B. 353.- - 

CAN. 

PART XV. SECT. 2. SUB-SECT. 1. ~ 
A. (b). 

pi. 1 Caledonia 

& llM.DiiMVND (1912), 22 G. W. 11. 
9G1 . 3 G VV. N. 1651 : 6 D. L. R. 
267. - CAN. 


J.S. 
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Cases 2766a -2787. English and Empire Digest Supplement. 


sistent with the context, any bridge, not 136 L. T. 602 ; 91 J. P. 61 ; 43 T. L. R. 92 ; 

being a county bridge, pltf. was entitled to 70 Sol. Jo. 1197 ; 25 L. G. R. 260. 

the declaration.-A.-O.i;. Hornsey Borough 2787. Add, Annotation As to (3) Reid. A.-G. v, 
CouNciu, [1927] 1 Oh. 331 ; 96 L. J. Ch. 164; Hornsev B. O. (1926), 43 T. L. R. 92. 


PART XV. SECT. 2, SUB-SECT. 2~ 
B. (0). 

o i. Transfer of area, to muni- 

cipality.] — A railway (! 0 . couHtructed 
it maintained a bridge & apiiroaches 
by winch a road waw carried across 
tiioir railway. The area in which the 
bridjfo was situated was subsequently 
annexed to a burgh, & the bui'gh 
authorities called ui>on the co., as 
frontagers to a private stit‘Ct, to con- 
struct a paved footway along one side 
of the road ; — Held : assuitmig that 
tiio co wore frontagers to a iirivatc 
street, Burgii J^olice (Scotland) Act, 
1903 (c. 33), s. 16, had not, either 
expii'ssly or liy imjihcation, alU^red oi 


extended those obligations. — M agis- 
trates OF LJ5VKN 17. London & North 
EAH-ncRN IlY. Co., []i)2f.] S. C. 528.— 

SCOT. 


PART XV. SECT. 3. 

k f. Apportionment of cost — 

Bridye across railway.]— Vimijc High- 
ways Dept., Ontario v. Canadian 
I’ACIFIO Ky" Co. (Clatpison Bridok 
Case) (1924). 30 Can. Ky. Gas. 5.— 
CAN. 

k li. Bridyc, over boundary 

river.] — In order to give lurisdicLion 
to the Municipal Comr. to apportion 
the costs of building a bridge over a 


rivor or stream forming the boundary 
between two iminicipalitiee, the latter 
must previously have agreed to con- 
struct the bridge. 

The power of a muidoipality to con- 
tract ^th another municipality to 
build by joint action such a bridge 
must he exercised by bye-law. — 
ItUUAL MUNiriPAIITY' OF PORTAGE LA 

Prairie v. Rural Municipality of 
Cartier, 11925J 4 D. L. R. 103.5; 
[192.5 J S. C. R. 691 ; affg., [1924J 
4 1>. L. R. 601 ; [1924 J 3 W. W. R. 
244 ; 34 Man. L. R. 405 : revsg., 
[19241 1 1). L. R. 775 ; [1924J 1 

W. W. R. 225.-- CAN. 
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HUSBAND AND WIFE. 
Part I. — Contracts to Marry. 


20. Add. Annotation : — Refd. Skipp v. Kelly 
(1926), 42 T. L. B. 258. 

26. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

30. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

36. Add. Annotation : — ^Mentd. Never-Siop By. 
(Wembley) v. British Empire Exhibition 
(1924) Incorporated, [1926] Ch. 877. 

38. Add. Annotation : — ^Refd. Biley v. Brown 
(1929), 98 L. J. K. B. 739. 

39. Add. Annotations : — ^46? to (2) Apld. Biley v. 

Brown (1929), 98 h. J. K. B. 739. Chmeralln, 
Refd. Cohen v. Sellar, [1926] 1 K. B. 536. 

40. Add. Annotation : — As to (1) Consd. Biley v. 
Brown (1929), 98 L. J. K. B. 739. 

40a. An action for damages for 


breach of promise of marriage abates on the 
death of the alleged promisor & cannot be 
continued against the exoi’S. of the deceased 
unless special damage can be proved. Such 
special damage must arist‘ direcitly or naturally 
out of the transaction betwetm the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — Biley v. 
Brown (1929), 98 L. .1. K. B. 739 ; 45 T. L. B. 
613 ; 73 Sol. .To. 499. 

81. Add. Annotatio7L :—A$ to (3) Refd. Cohen v. 
Sellar, [1926] 1 K. B. 530. 

87. Add. AruioUiiions : — Refd. Cohen v. Scdlar, 
11926] 1. K. B. 536 ; Biley v. Brown (1929), 
9S li. J. K.‘B. 739. 

114. Add. Annotation Reid. Cohen v. Sellar, 
11926] 1 K. B. 536. 


Part II. — Marriage. 


127. Add. Annotations : -As to (2) Refd. Bepublic*a 
de Guatemala v. Nunez, [1927] I K. B. 669. 
Generally^ Refd. Sloggett v. Sloggett, [1928 j 
V. 148. 


217a. Husband of mother’s deceased Illegitimate 
sister.] — KE8TALL OTHERWISE BOVE V. 


Bkstall (1929), 45 T. L. B. 518 ; 73 Sol. Jo. 
386. 

219. After this case add 

.] — SeCi now^ Marriage Act, 1835 (c. 54), 

S.2. 

510. Add. Annotation : --Reid. Skipp v. Kelly 
(1926), 42 T. L. B. 258. 


PART I. SECT. 6, SUB-SECT. 1.— A. 

30 ii. .1 — Munn V. Haaiiti 

(1926), 37 B. 0. K. Tl.—CAN. 

PART I. SECT. 7, SUB-SECT. 1. 

sa. Not facts discovered siibseqitmi 
to breach.] — Swtripa v. Vaoitlchik 
(A lta.), 119261 3 W. W. R. 796.—CAN. 

PART I. SECT. 7, SUB-SECT. 5. 

89 ii. Nccessiiu to plead d; prove.] 

— The fact that in an action for breach 
of promise of marriae’c the trial 3ndg^5 
found that both parties had repeuited 
of their bargraiu held not to support 
the plea that the agi*pc*ment had been 
rtjstunded by iriutual consent before 
any broach ther(*of, there heiiigr no 
HUf 7 ffestlon in .such flndhif^ that they 
liad trauHlated theh* foolinifH into tiic 
performunco of any act or acts which 
would terminate the contract whether 
by mutual c.onsent or otherwise. 
Where in such an action deft, wjshcs 
to contend that pitf. was not roa(ly 
& willing to marry him, ho should lii 
his, defence plead that spccjtlcally as 
a condition precedent & ullogo its non- 
performance ; otherwise its due pei- 
formaune is iirosumed. — Lapavkutk v. 
ViGNOX, [19281 3 n. L. It. 613; [1928] 
2 W. W. H. .'iOe.— CAN. 

PART II. SECT. 3, SUB SECT. 8. 

142 i. General ruU .] — Kawaluk v. 
Kawaluk (Sosk.), [1927] 3 D. L. R. 
493.—OAN. 

PART II. SECT. 4, SUB-SECT. 6. 

177 i. Effect of— Marriage void .] — 
Where in an aotiuii for a decree of 
nullity of marriage it is proved that 
at the time of the marriage a person 
to whom deft, had been legally married 


was still alive & there is nothing to 
sIjow that this prior marritjgc had ever 
been dissolved, the decree wdll be 
granted. — K ncimhh v. Englihii, 11928] 

1 I). L. R. 419 : [1928] 1 W. W. R. 14. 
-CAN. 

PART II. SECT. 9. 

so. Marriage in foreign SUitc-- 
(Jelebration by person 7mth j)owrr to 
do so.] — Mellen V. Dobevko, [1927] 
4 D. L. R. 1128 ; 61 O. h. R. 340.— 

CAN. 

PART II. SECT. 10. 

b i . Marriage Act.U.fi. A. 

1922 (c. 213), 8. 20.]~Tbe above sect, 
cannot aiiply to an alleged marriage 
of which there was no solemnisation 
whatever, ()ther than the purchase of 
two wedding rhigs from an issuer of 
marriage licences & the placing of one 
of them on a finger of each of the 
parties, who did not belong to any sect 
or nationality whltih nicognises this 
proceeding as a valid marrlogti cere- 
mony. — T^ei'Schl V. Buoin (^ta.), 
11920] 4 J). L. R. 1185; [19261 3 

W. W. R. .'>98.— CAN. 

PART II. SECT. 11, SUB-SECT. 1. 

e i. ,) — The doctrine, that 

a person who goes througli a form of 
marriage must be presumed to have 
ucteA innocently & legally & that, 
until this presumption is rebutted, it 
must prevail over the prosumptlon 
that a first husband or wife whsoe 
death wa.s not proved, but who had 
not been heard of for over seven yeai*H 
before the sceond marriage, was alive 
at the time thorciof, fjan have no applica- 
tion where it is found that the person 
relying on such doctriuo did not act 
in Innocent good faith in going through 
the form of a second marriage. — 

787 


Irwin u.lttwrN (Man.), [1926 J 2 D.L. R. 
791 : [1926] 1 W. W. R. 849. -CAN. 

e ii. Compliance with Marnage 

Act, S. 2J (5).] -McUINN V. KLLhliTON, 
Eulerton V. Eij.ejiton, I1925J 2 

I). L. li. 1136: [192.'j| 1 W. \V. R. 
962. CAN. 

PART II. SECT. II, SUB-SECT. 2.- 
B. (a). 

478 i. Many j/rur.s.] — P.. a Natal 
native, fioia about 1S97 unt il just bolore 
her dtath in 191(1 cohab]P*d eon- 
limioijsly with A., a half-easte woman. 
When the eohabilatmn began A. had 
a husbaml, vvtn>wart still hving. There 
was evidence to show that J\ cV: A. 
had both said bef\»ve 1902 that they 
were not married, Ik. there' was iu> 
e.videue-ti of any reglstratum of a 
marriage t)etweon P. «Sc A. Tlioio 
was some evidence that 1’. «Sr A. uerc 
reputed to be man wife sIikm* tie* 
birth of their five children, all of 
v\hom had been brought up & e<lueat<'d 
by l*.’s brother C., who had tn'fit,ed 
t-hoin a« hib nephews A iiK'ees ‘ /hid • 
the evidence n.<ldiieed was not ‘'tiong 
enough to rebut the prcsiiuiplioii of 
marriage arising from tlu' It'Ugthy 
cobubitatiou of 1*. tS: A. Nyokana 
Nvokana (1925), 46 N. L. It. 227.-- 
S. AF. 

PART II. SECT. 11. SUB-SECT. 2.-- 

B. (0). 

621 iv. — .1- R. V. 

Proud, li926J 3 l>. L. R. 664 ; (1926] 
S. C. R. 599.- CAN. 


PART II. SECT. 11, SUB-SECT. 2.--E. 

553 li. __ -Daiij.bku(J V. Swan- 
son, IJ927] 3 D. L. R. 669 ; [1927] 1 
W W P. 6i7 , 21 Sask. U U. 388.— 


CAN. 



Cases 695a— 666. ENGLISH AND Empire Digest Supplement, 


Part III. — Personal Rights and Obligations arising from 

Marriage. 


595a. Bankruptcy of husband.] — The bkpcy. 

of a husband who has entered into a 
separation deed is an answer to any claim 
for the j)ayment of agreed sums under the 
deed, but docs not (Convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
tenance. Her right to that maintenance is 
not in contract but is an incident of matri- 
monial status at common law. An agree- 
ment under a separation deed to receive an 
allowance merely suspends, but does not 
annul, that right, which revives as soon as 
tlie agreement is terminated by bkpcy., 
notwithstanding the receipt of a dividend, 
l^he dividend is not a transaction between I 


husband & wife, but an incident in the 
bki)cy., &> its receij)t does not operate as a 
new bargain with the husband compounding 
the common law right of the wife. The 
separation agreement thus put an end to does 
not debar the wife from alleging the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 tf) 1925. — Dewe v, Dewe, Snowdon v. 
Snowdon, 11928] P. 118; 97 L. J. P. 65; 
138 L. T. 552 ; 92 J. P. 32 ; 44 T. L. R. 274 ; 
72 Sol. Jo. 69 ; 26 L. (1. R. 191. 

Add, Annotation : — Reid. Re Wilkinson, Page 
V, I*ublic Trustee, [1926] Ch. 842. 


Part IV. — Effect of Marriage with Regard to Wife’s Property. 

656. Add, Annoialion : — As to (1) Consd. Bower Williams, Ex p. Trustee, [1927] 1 Ch. 441. 


PART III. SECT. 1, SUB-SECT. 1. 

k(p. 7fi)i. 

of repeat of Jiidirature Art, 11)22, 
Itendtnie 1itf .\ — An uliniony action 
hojrnn before tlic coniinj? into force 
of Domestic PclatioTiH Act, 11)27, c. t}, 
8. 7r>, is ^roverned as to jdtf.’s rijrhts 
k dcft.*B lialiilifv by .Ind. Act, I{. S. A. 
11)22, c*. 72, h. 21, not\Mthr<t/andinj? its 
repeal bv sai<l sect. 7.''). -tUiAUM. r. 
Claukt.:. lll)2Si 1 D. L. Ji. 210 ; [11)27] 
3 W. N\ . II. 728.- CAN. 

s (p. 70) i. Pro- 

voked (>}/ irife't, rnisvotai'urt ] — Wettzel 
V. WEITZF.b, 111)28] 3 D. Ji. K. 201.— 
CAN. 

m (p. 77) i. — Invalid Up 

of vmrriaue.] — Held: jTltf. was not 
entitled to siiececnl on an alternative 
claim for a quantum meruit f<ir Jic'r 
Hcrviees as deft.’s liousidxceper - 
JloT.MEs V. Doi.mes (Alta.), [11)27] 2 
1). D. It 1)71) ; 111)27] 2 W. W. Jt. 203.— 
CAN. 

fl i. Liuhiliti/ for interim 

dtshursemenifi.] — The Supremo ('t. of 
Alberta bas the power in an alimony 
action to tyrant tlu* wife an order for 
payment of interim di.sburBemcntH. — 
DHEWin V. Drewky, [1928] 3 W. W. II. 
400.— CAN. 

hh i. TIvshand pur- 

posely denudino himself of fus pro/arfj/.] 
— LiGiiTiiEAirj’ i\ Liohtiieakt, (1927J 
1 D. L. ll. 380; [11)27] 1 W. W. IL 
393.— CAN. 

hh ii. Alimony 

provided for in prwr separation ayree- 
mrnt —Pawer of court to increase .] — 
Kawin V, Kawin, [1927] 3 D. L. it. 
383; [1927] 1 \V. W. D. 090; 21 

Sask. L. it. 41 T).- CAN. 

PART III. SECT. 2, SUB-SECT. 3.— B. 

f i. - - -,]— In an action by a wife 
apainst her husband ’s father for alienat- 


inp: t.ho affoctions of her husband, she 
alleged that, 8he was prevented from 
the companionship of her husband &. 
infant daughter by deft.’s conduct in 
keeping her husband away from her, 
so that she was compelled to support 
herself as host she coiihi. There was 
no allegation of making defamatory 
statements by deft., & there was no 
allegation of malice * — field : no 
reasonable oau.so of action was shown. 
— Talmage V. Tat.mage, [1928] 3 

1). li. R, lf> ; 02 O. D. R. 209. -CAN. 


PART IV. SECT. 1. 

n i. Aocfuired <£• disposed of 

through husband — Belong to husband.]- 
A number of hogs, either the progeny 
of twf» hogs acqmred by a wife as com- 
pensation for services performed by 
her for a ueighboui or bought with the 
proceeds of sale of such progeny, were 
raised, ao<imred & disposed of through 
the ellorts & the expense of her hus- 
liaiid : — field : they did not belong to 
the wife as against the husband’s 
creditors. — John Deere 1’i.ow Co. v. 
Bowen, [1925] 1 D. h. R. 7(i9 ; [19251 
1 . W. R. 357.— CAN. 

sd. Legacy to wife — Death before 
reduction into possession — Right of 
husband as representatwe of unfe ] — If 
a legacy is bequeathed to a marrii^d 
woman, who dies before any act done 
by husband to reduce it into possession, 
he can only maintain an action for it 
as tile representative of his wife, 
though ho may be benoflcially entitled 
to It.— Com^iNs V. Cahir (1850), 7 
N. B. R. (2 All.) 103.— CAN. 

se. Ilusbaml not cimslituted agent of 
wift by marriage .] — A husband is not 
primd facie an agent for his udfo by 
reason of their relationship . The onus 
is on the person alleging such agency 


to prove that he is her agent. — 
Millard v. Bevan LtiMnKR & Shingle 
Co., Ltd., [1928] 2 D. L, R. 367 ; 39 
B. C. R. 430.— CAN. 


PART IV. SECT. 2. 

Bf. Reversionary interest .] — Stan- 
dard Bank v. Boulton (1878), 3 

A. R. 93.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2. 

sg. A^ot business carried on in 
partnership unth husband.] — Corn v. 
Canary (B. C.), [1925] 4 D. L. R. 431 ; 
[19251 3 W. W. H. .357 ; revag., [1925] 
3 D. L. R. 223 ; [192.5] 2 W. \V. R. 
563.— CAN. 

sh. Crops grown by wife — On hus- 
hand's land— Strict proof necessary .] — 
Anderson v. John Deere 1*ia)w Oo., 
Ltd. (Siwk.), [1926] 4 D. L. R. 255 ; 
[1926] 2 W. W. R. 667.— CAN. 

sj. On unfe*8 land — Burden of 

proof ] — Banque Ganadienne Nation- 
ALEu. Tenoua (Can.), [1927] 4 D. L. R. 
665. — CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 

sk. Conveyance to husband cC* urife — 
Creates tenancy in common.] — At com- 
mon law, under a conveyanoo of land 
to husband & wife, they took an estate 
by entireties ; but the effect of Man’icd 
Women’s Property Act is to enable the 
wife to take as though she wore a 
feme sole & so the effect of the marital 
relationship is ended so far as real 
property is conoerned. Under Con- 
veyancing & Law of Proiierty Act, 
R. S. (). 1927, c. 137, s. 12, they now 
take as tenants in common. — -Spring 
V. Kinnek, [1928] 4 D. L. R. 723 ; 62 
O. L. R. 562.— CAN. 
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Vd. XXVn.— Husband and Wile. Cases 7B7a— 1286a. 


Part V. — Effect of Divorce or Separation with 

Wife’s Property. 


757a. Husband entitled to income of trust fund 
during separation.] — Duncan v. Campbell 
(1842), 12 Sim. 618 ; 6 Jur. 677 ; 59 E. R. 
1269. 

Annotation Avid, lie Barnard, Barnard v. White (1887), 56 

L. T. 9. 


786. Add, Annotation : — Refd. 
V. CJook, [1926] A. C. 444. 


787. Add, Annotation : — Refd. 
V. Cook, [1926] A. C. 444. 


Regard to 


A.-G. for Alberta 

A.-G. for Alberta 


Part VI. — Disposition of Property. 


809. Add. Annotation : — Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

906. Add. Citations : — revsd. sub nom. Public 
Trustee v. Wolf, (19231 A. C. 544; 92 
L. J. Ch. 520 ; 129 L. T. 738 ; 39 T. D. U. 
553 ; 67 Sol. Jo. 637, H. L. 

Add. Annotatioyi : — Mentd. Parr v, A.-G., 
[1926] A. C. 239. 

986. Add. Annotation: — Generally, Refd. ('apron 
V, Capron, [1927] P. 243. 

1001. Add. Annotation Reid. Bosworthick v. 

Bosworthick, [1926] P. 159. 

1036. Add. Annotation : — Refd. He Alington & 
L. C. C.’s Contract, [1927] 2 Cb. 253. 

1106. Add. Annotation : — Apid. lie Mathieson, 
[1927] 1 Ch. 283. 


1118. Add. Annotation : — Mentd. He Bold, Banks 
V. Hartland (1926), 95 L. J. Ch. 201. 

1203. Add. Citation : — S W. R. 333. 

1220. Add. A nnotalion Reid. Royal Exclumgo 
Assc<‘. V. Uoias [1928] Cli. 179. 

1225. Add. Annotation: — Apld. He Fleetwood’s 
Policy, [1926] Ch. 48. 

1226. Add. An)U)iaiions : Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. Mentd. 
.Tames V. Britisli General Insce., [1927] 2 
Iv. B. 311; Perrin v. Ihekson (1929), 98 

L. J. K. B. 683. 

1226a. If living at his death — Cash value 

of policy sought to be taken by insured during 


PART VI. SECT. 1, SUB-SECT. 5.— 
B. (a) i. 

911 i. Assignment nutpcraiive — Trans- 
fer to pay husband's debts .] — 

V. Dostie & Vaciton, [1027] 4 1). li. li. 
1139 ; [1927 J S. C. K. 563.— CAN. 


PART VI. SECT. 1, SUB-SECT. 5.— 
C. (a). 

951 V. .]— Union Bank 

V. Benedict, [1925] 4 D. L. K. 1057.— 

CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 

d i. Not on conveyance of 

equitable esUde.] —Adams r. IjOOMis 
(1875), 22 Ur. 99.— CAN. 

e i. .]— IlAItTLEY V. May- 

UOCK (1897), 28 O. K. 508. ^ CAN. 

k i. .] — Ellio'it V. Buown 

(1884), 11 A. Li. y28.— CAN. 

k ii. Sale as spinster — Convey- 

ance not impeachahlr on yrouml of non- 
compliance with statutory formalities.}— - 
Graham v. Mencllli (1869), 16 Gr. 
661.— CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 

c i. Conveyance by husband alone — ■ 
Effect .] — Waleis v. Burton (1855), 
5 Gr. 352.— CAN. 

0 ii- .] — Held : an eHectual 

tronfifor ot> Ida marital risrhta in the 
land conveyed. — A llan v. Levks- 
C30NTE (1857), 15 U. C. Ii. 9.- -CAN. 

o ill. . j — Tltld : a deed of 

gift executed by a Burmese Buddinst 
husband without bis wife’s consent of 
part of the joint property of the 
mari’iage is wholly void &; conveys n < 
title to the donee in respect of the 
l»roperty which it Tuirports to convey. — 
U. Po. U. V. Matok Gyi (1929), I. L. U. 

7 Ban. 374.— IND. 


si. Property used dt maintained by 
husband — No presumption of gift by 
wife .] — Calhoun v. Beid (Sask.), 
[1927] 4 D. L. K. 808; [1927] 3 

W. W. B. 429.-iCAN. 


i. .] — Semple v. Sharp, 

11927] 1 W. W. B. 965 ; 21 Sask. L. B. 
435.— CAN. 

1 il. Wife not examined — 

Certificate of examination fraudulently 


signed.] —Title sot aside, subject to 
fho rights of an IniKweiit purchaser 
Ironi the transferee to ol>tain the land 
on the terms of ins agreement witli the 
transferee. — Fhostad v. Lirek, [1927] 

3 I). L. li. 916; [1927] 2 W. W. B. 
550 ; 21 Sask. L. ll. 603. — CAN. 

1 iii. .]— Tlic fact that ilie 

liusbaiid makes his home on eertain 
land, in which lie tKr aiiotJier have each 
a one-iialf interest, brings it within 
lloiiK'steads Act, 1915 (c. 29). — 

McDouoall V. Mc’Dougall, [1919] 2 
W. W. B. 637 ; 12 Sask. L. li. 289.— 
CAN. 

1 iv. .]— After a homestead 

under llumesteadB Act has ceased to 
lie such owing to it, a permanent 
abaTid(»nmeut as a place of residence 
ttic wufe has no stetus under said Act 
to opjioHc* tlio validity of an assigriniont 
of the land executed by her iiusband 
prior to said date, although the assign- 
ment was not cxi'cnted, as the Ai‘t 
requires it to be, by her ; her husband 
is in no better i»osltif»n in this resp(»ct 
than she is. — Douglah v. At>die, [1 92H] 

4 1). L. B. 167 [1928J 3 W. VV. B. 37. 

—CAN. 

1 V. Order disjwnsing vnth con- 

sent of Vfije to disposition — When granted 
under Dower Act .] — Wliere a husband 
had refused, w'itboiit, lawrful reason 
therefor, to live with his wife or sup- 
port her & his treatment of her was 
found to have conduced to her adultery. 
It was held that It would not bo “ fair 
& reasonable imder the circumstances,” 
to grant an order under Dower Act, 
B. 8. A. 1922, c. 135, s. 8, dispensing 
with her consent to his disposition of 
his homestead within said Act. Under 
Dower Act, s. 3, as it now stands a 
disposition of tho homestead by the 
husband without the wife’s consent, 
when there is no order dispousirig 
with it, IS absolutely null void. He 
not so merely as it affects the wife’s 
interest therein . — lie Miller, 11929] 
1 D. L. U. 147 ; [1928J 3 W. W. B. 
643.— CAN. 

n i. Residence condition 

precedent^ -Pendleton v. Pbndlb- 

789 


TON. [1927] 2 \V. W. ii. 720 ; 21 Sask. 
L. IL 579.— CAN. 


PART VI. SECT. 8, SUB-SECT. 2.- A. 

e i. SejKirute estati . 1 — Tho in- 

terest of a wife in a policy elTceted by 
Ikt luisliand on his own life, iic whicli 
has been d(‘claj('id liy liim to lie for 
her bciU'HL, is hi'r separate (‘stale, 
A" may, in her husliand’s lih'tinu', bo 
assigned by Ikt. - Graham v. C’anada 
Lift*: Ashpranim-: (k)., I’uopior r. 
Graham (1894). 24 O. B. 607.— CAN. 


PART VI. SECT. 8, SUB-SECT. 2.— B. 

jii, IJaiikrnptcy of 

husband.]— i::^. olTeeted an inHUiaiice 
on Ills own life m favour of his wife 
under Mairieti Women’s Policies of 
Assurance (Scotland) Act, 1880. S.’s 
estati's were uflerwards himiiu'sI rated : 
—Held tlie policy vested m bkpt. as 
trustee for ms wife, ii: it formed no 
part of his estate & was not licibb* to 
tlicdiligenci'of Ins credit.oi'h.-- Stewart 
r. Hodge (1901), 8 S. L.T 436.- SCOT 


n i,. — .. ] Money due under 

a policy of insurance payable t(» tbo 
wife of the insured after his deatli forma 
part of the estate of the insnn'd. No 
trust, IS created in favour of the wife 
by a life policy expressed to be for 1 bt‘ 
benotlt of th(5 Avife of the assured.— 
Krlsiina Lal Sadhu r. Phamti,\ Mala 
Dasi (1928), I. L. ll. 55 Calc t:;!*).- 
IND. 


nhi. Whether assupuihlc.] — K 

policy of asbuiuiiee w'as ell'ecled by 
u husband for the lionetil of his wife 
under Married Wour'Ii’s Policies of 
AssuraiKKi (Scotland) Act, 1880. 'riieio 
was eoiupetiLion betw'een the widow ic 
an osfligpiee claiming under an assigiui- 
tioii which bore to have lieen executed 
with the eonsent & eoneiirrenee of the 
wife : — Held : the wufe hud uo power 
to discharge the trust in her favour 
created by the policy, &: the insuuiuce 
CO. ought to iiave known that the deed 
was one wdueh tho sjiouses wero dis- 
abled from granting. — SooTriSH Life 
Co. V. Donald (1901). 9 S. L. T. 200. — 
SCOT. 



Cases 1226 a— 1802 . English and Empire Digest Supplement. 


life.] — A husband took out an insurance 
policy for £500 oh his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was stiU living, 
he should have the right to exercise any of 
six specified options. Insured being then 
still living, he exercised an option to receive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £288 thus became 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & wife, & ultimately paid it infx) ct. : 

-Held: (1) the policy came within sect. 11 
of the above Act, & created a trust in favour 
of the wife in certain events ; (2) insured 


must be taken to have exercised the option 
for the benefit of the trust ; (3) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could bo ascertained by the death of either 
party who was entitled to it. — Ue Fleet- 
wood’s Policy, [1926] Oh, 48 ; 95 L. J. Ch. 
195 ; 135 L. T. 374. 

1228, Add. Citation 95 L. J. Ch. 24. 

1233a. Number of trustees Fund to be retained for 
infants — Single trustee not appointed.] —Be 

Howson’s Policy Trusts, [1885J W. N. 213. 

1234. Add. Annotations : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 250. 

1302. In second paragraph for “ on which ” read 
' or child.” 


PART VI. SECT. 9, SUB-SECT. 1.— A. 

-Wmitkukai> V , 

(J«87), 14 O. R. 621.— 

CAN. 

t ii. Mkll V. Bell, 

1192SJ 2 D. ].. Jl. ‘Ml. CAN. 

PART VI. SECT. 9, SUB-SECT. 2. - 
A. (a). 

1302 V. .]— Pltf., doR.’fi 

liUHbaud, bc'oainu oiititlo(i to a ron- 
vt‘yaur,n of cortaui land vo‘«t-ed m a 
flolr. By pltf *B lUrootion tbe aolr. 
conveyed the laud to deft. The cou- 
vcyaiico wat. dated Apr. 9, 1929, & 
waa not refribtonid iiutil the following 
Deo. Until niglstration tlie ilecd had 
not Ikmmi doliveivd, & deft ht.d birn 
told nothing about It . -IJcld : tliongli 
the jirt'sumnt ion of advariocirK'nt may 
be rebutted by evidence of actual 
intontioii, there wu,s cogent evidence of 
pltf. having ultimately made up hJe 
miud that his wife s-hould have tbe 
property.— IIaukinoton v. Harkino- 
TON. I192ru 2 1). L. K. 849 : 56 0. L. R. 
568.— CAN. 

1302 VI. . I— J)K BiuiY V. 

De Buui (199.1), 36 N. B. 1{. 37 ; 22 
C. h. T.18J. CAN. 

sm. drain dl* stock on land conveyed 
to vu,fc.] A bufibfliid ronveved lo lus 
wife half of a (uiartor section of land. 
Huabaud & wife lived t(»geUnT on, & 
farmcfl, the ijnarter beetion, tlio 
hUHbiiml worJted on the farm after the 
transfer in the same wav as before * 

Held : t.h(‘ husband was tbe owner 
of gram grown on, &: animals situaU* 
on, tbe quart(‘r «<ectK)n. — N ational 
Trust On. v Uouiwayoiiuk, [192.5] 
3 W. VV. R. 382.— CAN. 

sn. Pvrehase in husband's name — 
Subsequent transfer to wife — Fadure of 
ccm^'idfTafiou.]— Husband & wife pur- 
ohased a houflo in Oct. 1920. The 
house was in pltf.’s name until Jan. 
1022, when it was transferred to the 
wife. In Jun. 1924, the husband was 
ejected fixim tbe house, & he brought 
action against the wifi' for a declaration 
that his wife held the house as trustee 
for him. On tln‘ Inal the hubband 
stated that when b(‘ made the con* 
voyance to his wife be did so on her 
undertaking that tlio members of her 
family would vacate the house, & 
this was never carried out : — Held, : 
pltf. could not succeed, as the only 
claim he could set up would be that 
ho hud made a conveyance for a con- 
sideration that had failed, & his action 


woidd be either for specific performance 
or damages. — Body v. Body (1024), 
34 B. C. K. 315.— CAN. 

so. Conveyance by husband without 
ronsidcratiou — TIvsband solvent — Ccr- 
Ufvcaie oj title issued to wife.]— WliGre 
land was transferred, as a gift, to 
a married woman by her husband, 
diming the time that Married Woman*H 
Act, R. B. M. 1892. c. 95, was in 
force, the husband being then solvent, 
& a certificate of title therefor issued 
in her name under Manitoba Real 
IToperty Act* — Tfeld : the beneficial, 
as well as the legal, interest- in the 
land vested in her for her separate 
use, & neither the land nor its iiroccods 
could br^ taken in execution for debts 
of the husband subsequently Incimred, 
notwithstanding Married Woman’s 
Act, B. 2, respecting property received 
by a maiTlod woman from licr husband 
during coverture. — Fraser v. Douglas 
(1908), 40 S. C. R. 384.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 
A. (b). 

1337 iii. .]— The deposit 

by a Hindu of his own money in a bank 
in the joint names of lilinsclf & wife, 

on tbo terms that it is to be payable 
to either or the survivor, doiw not on 
his deatJi constitute a gift by liiui to 
hts wife, there being in India no 
prosimiptfon of an intended advance- 
ment In favour of a wife. — Guran 
Ditta V. Ram Diti’A (1928), 55 L. R. 
Iiid. App. 235. — IND. 

m i. .1- 7/fJd.* to raise a pre- 

sumption of joint tenancy. — Mathews 
V. National Trust Co. (Unt.), [19251 
4 D. h. 11. 774.— CAN. 

ip. Banking account in joint names.] 
— A wife & husband opened a joint 
account in a bank, & both signed a 
direction to the bank : *' All money 
w*hlch may be deposited by us or either 
of us to the account is onr joint pro- 
perty, but such money may bo with- 
drawn by either one of us, or tho 
survivor of us.” The money was all 
tbo husband’s, & was deposited to pay 
the expenses of the wife & her child, 
during the husband’s absence, dc to 
make payments In connection with his 
property : — Held : the wife was not 
entitled to half the money to the credit 
of the account, — SotriBBY v. Southbt 
(1917), 40 0. L. R. 429 ; 38 D. L. R. 
700.— CAN. 

Righi of wift as 8urvivor»y^ 

See Nos. 1335-1338. 


PART VI. SECT. 9, SUB-SECT. 3. - 
A. (a). 

1370 i. Wife ntd independently ad- 
vised — Guarantee for husband ,] — ^Waut 
of ludependont advice standing alone 
is insufftoloiit to justify relief, but 
whoiv there has boon undue influence 
by the husband k knowledge of its 
exercise or facts from which snob 
knowledge should bo inferred, & tho 
transaction is contrary to the wife’s 
inttuvsts, a sufficient case has been 
made out for the granting of relief. — 
Canadian Bank of Commerce v. 
Foreman (Alta.), [19261 4 1). L. R. 
844; [1926] 3 W. W. H. 486; revsd. 
on the tacts, 11927] 2 D. L. R. 530; 
11927] 1 W. W. R. 783; 22 Alta. L. R. 
443. CAN. 

1370 ii. .3— Bradley v. 

Imperial Bank of Canada, [1926] 
3 D. L. R. 38 ; 58 O. L. R. 650.— CAN. 

1370 iii. i^omissory note.] — 

Fryerh Ik Co., Ltd. v. Steeves (N. B.), 
[1927 J 4 D, L. it. 1077.— CAN. 

1382 iv. — .] — On an inter- 

pleader issue between an execution 
creditor & the wife of the debtor as to 
the ownership of a motor car, the wife 
& her husband testlfi(*d that the car 
had been bought with her money, 
which had como to her from the keeping 
of boarders & from tho sale of hc'r 
pro])erty. These moneys were all 
collected by the husband & loft by 
the wife in Ida hands to use ob he saw 
fit, & he placed them tn his own a<5count 
& used them indifferently with his 
own. He had never rendered her an 
account of them, nor had she ever 
called on him to do so. They had lived 
together in amity since their marriage 
& he had maintained her. The wife 
testified that she had an arrangement 
with the husband under which said 
moneys were to remain her property, 
but the circumstanceB under wliioh it 
was entered into were not disolosed, & 
its terms were indefinite : — Held : the 
moneys in question had become the 
husband’s by way of gift from his wife. 
— Peabbn V. Black & Armstrong, 
[1928] 3 D. L. R. 471 ; [1928] 2 W.W, R. 
98; 22 Sask. L. R. 502.— CAN. 


PART VI. SECT. 9, SUB-SECT. 4. 

d 1. ProMtiy purchased wUh 

rmn*8 money—Wman realising wo- 
perfy dt appropriating proceeds oracled 
to account .] — St. Bloi v. Eno (1925), 
36 B. C. R. 163.— CAN. 
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Part VIM. — Contracts of 

1469. Add. Annoiation : — Consd. Green v. I 

Weatherill, [19291 2 Ch. 213. | 

1498. Add. Annotations : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45. Mentd. Dewo v. Dewe, 
Snowdon v. Snowdon, [1928] P 113. 

1527. Add. Annotations Mentd. Bennett v. i 
Whitehead, [1926] 2 K. B. 380 ; Firm of 
B. M. K. R. M. V. Firm of M. R. M. V. L., 
R. M. K. R. M. Somasnndanim (3iotty v. 
M. R. M. V. L. Supramanian Chetty (1920), 
95 L. J. P. 0. 197. 

1576a. — — .] — Stone v. Walter (1019), O. Bridg. 
618 ; 124 E. R. 778. 

1656. Add. A7inotation : - -Reid. Dewo v. Oewe, 
Snowdon v. Snowdon, 11928] P. 1J3. 

1665. Add. Annotation : — Refd. Dewo v. Dowe. 1 
Snowdon v. Snowdon, [1928] 1*. 113. | 

1669. Add. Armotafion : — Refd. 1)(*avo i\ Dowe, 
Snowdon v. Snowdon, [1928] P. 113. | 

1680. Add. A7inotatio'n Dewo v. 

Snowdon v. Snowdon, [1928] P. 113. 

1717. Add. A7inotaiion8 : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45; Dcwe v. Dewo, 
Snowdon v. Snowdon, [1928] P. 113. 

1732. Add. Annotations : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45 ; Dewe v. Dewe, Snowdon 
V. Snowdon, [1928] P. 113. 

1739. Add. Annotatimi : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


Wife during Coverture. 

1741. Add. Citation :~2 C. P. 25, n. 

1748. Add. Annotation : — Refd. Dewo v. Dowe, 
Sno\vd(m v. Snowdon, [1928] P. 113. 

Refd. Wolton v. Wolton, 


1753. Add. Annoiaiio7t ; - Refd. W(‘l<.on r. Wfdton, 
11927] P. U>2. 

1755. Add. Annotation Consd. Solby v. Atkiihs 
(1926). 135 L. T. 45. 

1792a. Proceedings instituted against 

wife.] At oonnnon law^ a wdfo lias no 
aiitlioril-y to ])ledg<' Jiiisband’H crodit so 
as t^) rondel* Jiiin Habit' lot* b(*i* soli .’s co.sts in 
divoi*t*o ])i*oooodings in wliioh bt' lias obtained 
a. doorot'. tV in wbioli Iu*i’ sob*, has not obtained 
from the Divorot' (4-. an ordt*i* for security 
it)!* t*t)st.s. — AiiNoLD A Weaver r. Amart, 
,1928] I K. H. 584 ; 97 L. .1. K. B. 238 ; 138 
D. T. 591 ; 44 T. D. II. 221 ; 72 Sol. .lo. 
138. 

1800. Add. Annoialions : — Refd. Weltun r. Wolton, 
11927) P. 1()2 ; Arnold A Weaver v. Amari, 
[1928] 1 K. B. 584. 

1803a. .] — Withers, Bensons, ( 

Wflliams tSi Co. V. Caw^i’ON (1928), 72 
Sol. Jo. 191. 

1833. Add. A nnotatkm : — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


PART VIII. SECT. 1. SUB-SECT. 1. 

f i. -Held: a married 

woman, having nt^paraic real , 

waH nt)h fnilt.lfd to cuntraci dt'bts for 
its iiiiprovciriotit ho as to iiiakt* Imrsclf 
liable mdiviflually, or jointly with bt'i* 
hiiHband. — WmtaiT v. Harden (18()b), 
28 U. O. R. (m.- -CAN. 

1 i. Deft., 11 iiiarrifd 

woman, married to her prcHonl hutibaiitl 
in 1S77 or 1878, & carryiii}; on biismoss 
separate from liiiii b> I’ariniiip: one of 
her foriiiei* huHbaiul's farniM, in 188:i 
A 1884 contractotl the tlebt Hiitul tm. 
.She waH eutitleil to dower in the laiitls 
of her first huabantl, who died in ]S7.'i, 
which were Hold, rt'aHsinj^ a large snni, 
•Sc also to her Hliait? in bin jiorHonal 
estate, neither of which hIu; had 
received :—7/rZt/ ; the A(*t of 1884, 
47 Viet. (;. 11) (O.), had not the effect 
of repealliifi: the prior Actn, &; it w«h 
not nt^eessary to show that deft, had 
married t>r had acquired senaratc (‘Hl-alc 
Kiiiec the Act of 1884 came into foree : 
it waH sufflciently Hhowii that nhe was 
possessed of separate estate, & that 
she intended it should he bound. 
JlOHEKTOON V. LaUOCQUK (188a), 18 
O. K. 461).— CAN. 

Bt. Wife carrying on aeparcUe husineas 
— Signat^arcH by ivife atrccniest ofhuabanti 
— Lidtiility of v^ife.] — Where a married 
woman. In carrying on a business with 
the assistAuee of her husband, signs 
everything that ho asks her to sign & 
asks no cmestlons, she should be held 
responsible for her signature, in the 
absence of clear proof of undue 
influonoe, whether it turns out to he in 
her interest or otherwise. — ^W atkins 
(J. R.) Co. V. Nobbrt (Alta.), fl92fil 
1 D. L. U. rj20; [19261 1 W. W. R. 
156.— CAN. 

sv. Lease taken by wife — Liability 
of wife — For breach of lease.}— Held : 


the hiisliand was not liable, althoiigb 
bo lived m the prenases for about two 
uioiiths prior to the tiiiu' he eSc his 
famllv vacated it & twic-i* paid tlic rimt 
during that period ] -NvnovAi. 
SEiamiTiKs, Ltd. c. Dahi.inci (Alta.), 
[1927] 1 W. VV. 15. 413. — CAN. 

sw. Kntcred info iv warned name — 
A o refercnc( to husband — The, cilcct of 
Married Woinoii’s Act, R. S. A. J922. 
c. 2J4, IS that, a marnod woman Iuim 
full & complete freedom t.o bind borhclf 
by her own contracts as a man la 
A married woman who contracl-ed tor 
i4io purchase of goods in liei* ow n name. 
t.c. as Mrs. Med)oria!d. without 
iniorralug ttu’' sollcr or without bis 
knowing that slio was in fact ucflng 
as agent for lici* husband or that hIjc 
had a husband, held personallv liable. 
-Ueid- Welch Furniture Co. r. 
MacDonald, [1928 1 2 D. L. R, 608 : 
[1928J 1 W. W. R. 789 ; 2.3 Alta. L. R. 
317.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 4. 

1514 I. Wife acting under cj press 
auituiriiy uol disvUtscd- -Liability oi 
husbamt.] — Foulds r. (;itrtelkit 
(1871), 21 C. P. 368.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 5. 

BX. Credit gtoen to wife- -Goods 
purchased for wife's business — Managed 
by husband — Whrthei husband's creditors 
can take in execution .] — Dominion 
Savings & Investaienj* Society v. 
Kilroy (1888), 15 A. R. 487. - CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

B. (b). 

1642 i. Jewellery .] — A ring supplied 
to a working minor’s wife : — Held : 
not a nooossary. — 1’ianta v. Macrow & 
Sons Pty., Ltd. (1925), 27 VV. A. L. R. 
99.— AUS. 


sv. Far cortf.l — The question whetlior 
a fur cost is a ni'cessary is one of fact 
depending on tlio cirriiinHtaiices of 
(>M( b case.- -D ebbie FoRRiss'r v. 
Kerhiiaw*, 11927 1 3 D L. R. 156; 
1 1927 J 2 W. W. R. 166 ; 21 Su^k. L. R. 
489.— CAN. 

sz. Surgical operation.] — Fven if a. 
wife has inonov of her ow'n, sbe is 
probiimml to have authority to T»UMigu 
luM* husband ’h credit for iicecHsarieM, 
including surgical operatloiiH.- Seldon 
V. ZambovvsIvI, [1928] I D. L. R 638, 
{19281 1 W. VV. R. 630 . 39 Ji f ’. R 
205.- CAN. 

&a. him plognit nl of d<Uclive~To 
obtain evidiner for divorce pritcredings.] 
R ARN Err r. M ilner (1927), 49 N. Jj. R. 

S. AF. 


PART Vlli. SECT. 3, SUB-SECT. 2. - 
D. (a). 

1691 ii. Jievsd., 9 O. R. 198. 


PART VIll. SECT. 3. SUB-SECT. 2.— G. 

1774 i. For “ A husband is liable ” 
read “ A husband is not liable." 

BC. Purrhasi of husband's property by 
wife - r m iiro cements madi by husband 
after sale .] — A piirchaBc bv m wib' 
from her hiishand, the (‘onsidcral len 
being yiaid out of ber He])aratc (“^talc, 
was held to be inaintniiiabli agciinsi^ 
creditors of w'hose delits slic innl no 
notice. The husband, aftt'i tbc pnr- 
chawe, expended money in impiovmg 
the property. In a suit bv a indgmerit 
creditor of tiu* linhl)an(l to obtain tlie 
benellt of hucIi t'vpenditiire . Held: 
the wife was entitled to show tbat the 
debt for wdmdi the jiidgnicnt was 
recovered bad been satisfied f)eforo 
action brought -lliLJ. r. Tiiompf.on 
( 1870), 17 Hr. 115. - CAN. 


PART VIII. SECT. 5, SUB-SECT. 2. 

£i, — Siwunaiy application for 
lelivery up (*f titti deeds. \ — Meplor 
13. C.) (1905), 2 W. L. H. 17. — CAN. 
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Cases 1860a— 2089a. ENGJ.1SH and Empire Digest Supplement. 


Part OC. — Wrongs of Wife during Coverture. 

1860a. Liability ol husband —Goods delivered to 1807a. .]— Lanham v. Pibie (1857), 20 

husband & wife.]— Anon. (1304), Y. B. 38 L. T. O. S. 171 ; S Jur. N. S. 704 ; 6 W. B. 

Edw. 3, fol. lA. 640, L. 0. & L. JJ. 

Annoialitm : — Consd. iBaack a. Clark (1616), 2 Biilut. 306. 


Part XI.- -Contracts for Separation. 


1920. Add. Annotaiion : — Generally^ Refd. Hyman 
Hyman, Hughes v. Hughes (1928), 1.39 
L. T. 41G. 

1030. Add. Annotaiion, : — Refd. Hyman v. Hyman, 
[1929] A. C. GOl. 

1034. Add. Annoiation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 410. 

1035. Add. Annolaiion : — Refd. Hyman v. Hyman, 
Hughes r. Hughes (1928), 139 L. T. 416. 

1937. Add. Annoinfion : — -Refd. Papadojioulos v. 
PapadoiKjulos (1929), 40 T. L. P. 44. 

1030. Add. AnnoUtHoii : — Refd. llyrnan v. Hyman, 
Hughes V. Huglies (1928), 1.39 L. T41(i. 

1941 . Add. A nnolation : — Refd. Hvman v. Hyman, 
Hughes V. Hughes (1928), 139 H. T. 4i(*). 
1043. Add. Annoialkm : — Refd. Hyman r. Hym.an, 
Hughes V. Huglies (1928), 139 L. T. 4i0. 

1065. Add. AnnoiaUonfi : — Consd. Hyman v. 

Hyman, fl929| A. 0. (iOl. Refd.‘ J)ewe v. 
Hewe, Snowdon v. Snowdon, [1928] V. 113. 
1960. Add. AtnioiaHoyi “Refd. Hyman Hyman, 
HugJies V. Iluglics (1928), i;}9 L. T. 410. 

1989. Add. A mioiation.^ : — Refd. Hyman v. Hyman, 
Huglavs V. Hughes (1928), 139 L. T.' 410; 
May V. May (1929), 98 L. .7. K. H. 770. 
2010. Add. Ajtnofalioyis : — As fo (l)Refd Hyman, 
V. Hyman, Hughes v. Hughes (1928), 139 
Jj. 4 JO. As 1o (7) Refd. ITyman v. ITyman, 
lluglie.s V. Huglies (1928), 1,39 I^. T. 410. 

2038. Add. Annotations: — Consd. Hyman v. Hyman, 
llugh(\s r. Hughes (1928), *139 Lt. 3\ 410. 
Apld. May May, [19291 2 K. H. 380. 


2030. Add. Annotations : — Consd. Hyman v. 
Hyman, [1929] A. C. 601. Apld. May v. May, 
[1929] 2 K. B. 380. 

2030a. — — By a deed of separa- 

tion reciting that differences had arisen 
between a husband <te a wif(‘, it was agreed 
that the wife should during the life of the 
husband live separate & apai't from liim k 
free from his marital conti’ol & authority as 
if she were unmarried, Ac that the wife 
should rc‘tain as her separate property 
certain ariic-les which, if she should die in 
the lifetime of the liusband without having 
disposed of them, should devolve as if she 
liad died jiossessed thereof intestate & a 
widow. 3’'he husliand covimanted tliat lie 
would during the hie of the wife pay i/O her 
an annual sum of £()()(). Th(» wife was also 
t-o be entitled to certain furniture^ <fe effects 
for the use of herself during her life. 
Throughout the deed the paities were 
ref(*rred to as “ the hushand ” k “ the wife ” 
resiiectively. It was x^rt>vddcd that if the 
husband & the* wite should be reconciled to 
each oth(*r & return to cohabitation the deed 
siiould become void. Tlio husband subse- 
(jucntly committed adultery Ac tiic wife 
olitaiued a deer(‘e dissolving the marriage. 
He then made default in paying the full 
annual sum providc'd for by the deed, Ac she 
brought an action to recover the ai-rears : — 
Held : the deed was not subject to any 
inijilied term that it should only opi^rate so 
long as the mariiage relation continued to 
exist be4-we(‘n the xiarties, & pltf. was entitled 
to ree.over. — May r. May, [1929] 2 K. B. 
380 ; 98 L. J. K. B. 770 ; 141 L. T. 629, C. A. 


PART X. SECT. 2, SUB-SECT. 1. 

^ 1* — -.1 --A hnsLantl miiv 1 

niiulc jointly liable with bis wifi' fr 
her torts, imtwiUjst^iiuiinM: Marrit* 
Women’s Property Act, 15. S. M., IDl 
(c. 123). -pENovieir r. Hucal (Man. 
(19271 J 1). L. P. 879: [19271 

W. W. P. 179.— CAN. 


sd. Falsf rrprescnUitiou hu wif( —As 
to authority of hushand io order (foods 
— Whether roverturc (food defeure .\ — 
Deft, pleaded covert lire •- JJeld : plea 
fTood : Administration <»f Justice Act 
coiilci not assist pltf., 8: Mamed 
Woman's Act. P. S. O. 1877, c 12(1, 
Hs. (i, 20, did not creuk' any newv lia- 
mlitv apraiiLst, a imirriod woman for 
her torts or quaM. torts, lint merely 
allowt'd her to be sued aloue, wbere 
formerly she i-oiild have been siu'd 
with bi'r bnsbaud, &: the aiitbontieH 
sbow’cd that if so sued Die action would 
have failed.— Stone v. Knapp (1879), 
29 C. P. 69(1.— CAN. 


PART X. SECT. 2, SUB-SECT. 2. 

conversion hy hushand rf- infe 
of wife’s separate estate.] — 
Where pltf. proved a joint WTongfiil 


occupation &: conversion of the rents tV 
profits of bis laud bj a busbaud & 
wife • - Held • the husband wife 
WT're jointly batile to jdtf., & i)lt,f. was 
entitled to recover aprainst the separak* 
jiropeii V of the wife, for it could not be 
inferred t bat. the latter was acting under 
till' direction or coercion of lier husband 
so a.s to exempt her from liability. — 
Baukeu r. W^KSTovim (1882), 5 O. P. 
11(1.— CAN. 


PART X. SECT. 2, SUB-SECT. 4. 

Bg. Joint tre.sjiass by husband cP wife — 
Damage to adjoining property — Diw to 
arts of hushand — IjiaJnlity of wife.] 

In an action of trespass against hus- 
band wife for placing logs against 
pltf.’s building & causing (lamage, & 
for placing a H])oiit, by which the water 
from the roof of deft.’s house ran 
against kV injured idtf.’s building, the 
evidence showed that the propert.y was 
ow lied l)y the wife, but that she did not 
interfere with the management of it, 
or participate in the acts complained 
of : — Ilcld : the wife was not liable. — 
McDonald v. Lestkr (1890), 30 

N. B. R. 137.— CAN. 
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PART XI. SECT. 1, SUB-SECT. 3.— A. 

1928 ii. S. P. Woods v. W^oods, 
11927] 3 D. L. P. 323 ; 60 O. L. li. 
438. -CAN. 

PART XI. SECT. 3, SUB-SECT. 2. 

n i. - ' --.] — W'^bere a wife understood 
the agreement, bad independent advice, 
& was not misled or inllucnced by her 
hiLsband in regard to her legal rights 
or the mcamng & effect of the docu- 
ment : — Held ; it could not bo set 
aside for fraudulent misrepresentation 
A’ duress. — Thodison v. Thomson, 
[1927J 1 D. L. 11. Gr)3; 59 O. J,. P. 
661.— CAN. 

PART XI. SECT. 6, SUB-SECT. 7. 

f i. .]— Wbere a separa- 

tion agreement was not invalid on the 
ground that the father had therein 
waived his rights to the control ifc 
guardianship of the children: — Held: 
hofore the wife could ask for mainten- 
ance for them, she must show that she 
liad failed to perform those duties to 
them amounting to guai'dianship which 
she had a.6Bumod undtjr the agree- 
ment. — Holowachuk V. Holowachuk 
(Man.), [1927] 2 W. W. R. 470.—CAN. 



VoL XXVIl. — Husband and Wife. Cases 2040a~>2249. 


2040a. Bankruptcy of husband.] — Dewr v , 

Dewe, Snowdon r. Snowdon, No. 595a, ante. 

2049. Add, Annoiation : — Refd. Willis v, Willis 
(1927), 90 L. J. P. 177. 

2061a. Refusal of nominee to undertake 

custody — Effect on deed.] — Where the parties 
to a matrimonial suit had agreed to settle it, 
& a deed of separation had been approved to 
give effect to such settlement : — Held : the 
refusal of the liusband’s brother to undertake 
the custody of one of the children, as nominee 
of tlie husband, which custody had been 
agreed on between the husband & wife as 
one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from being carried into effect. — 
Willis v, Willis, [192S] P. 10 : 96 Ju J. P. 
177 ; 137 L. T. 621 ; 43 T. L. R. 657, 0. A. 

20B3, Add. Amiotaiion : — Apprvd. Hyman v. 
Hyman, fl929] A. C. 601. 

2084. Add. Annotation : — Apprvd. Hyman 
Hyman, [1929J A. C. 601. 

2085. Add. Annotation : — Overd. Plvrnau v. Hvman, 
[1929] A C. 601. 

2085a. .] — A woman who, in a deed of 

separation, covenants in consideratiem of 
certain benefits not to claim fr{)m her husband 
in the future maintenance or alimony, & is 
afterwards granted a decree absolute of 
divorcee, is not debarred from petitioning for 
maintenance aft(‘r the dissolution of marriage, 
notwithstanding that the deed contain(‘d nt) 


]>rovision for its termination on the marriage 
being dissolved. — H yman v. Hyman, [1929] 
A. 0. 601 ; 98 L. ,1. P. 81 ; 141 L. T. 329 ; 
93 J. P. 209 ; 45 T. L. R. 444 ; 73 Sol. Jo. 
317 ; 27 L. G. R. 379, H. L. 

Annofaftnna : — Expld. Mav r. Mav, [1929] 2 K. B. 386. 
Refd. Pai»a(lop()ulos v. Papadopoalos (1929), 46 T. L. U. 
44. 

2090. Add. Annotation : — Generally, Refd. Hyman 
V. Hyman, [1929] A. C. 601. 

2106. Add. Annolalion : — to (1) Refd. Hyman 
Hyman, [1929] A. C. 601. 

2111. Add. AnnolaUon U. v. H., [1928] 

P. 206. 

2144. Add. Annotation : — ^Refd. Hyman v. Hyman, 
[1929] A. C. 601. 

2151. Add. Annotation : — Refd. Hyman v. Hyman, 
[1929] A. C. 601. 

2174 \dd. Annotations : -Refd. Bosworthick v. 
Bosworthick, [1927] P. 64 ; Hyman v. Hyman, 
1929] A. C. 601. 

2176. Add. Annotations Refd. Bosworthick v. 
Boswortiuc.k, [ 1 927 ! P. 6 1 ; Hyman r. Hyman, 
Hughes V. Hughes (P)2S), 13[) \j. T. 416. 

2177. Add. Annotations : -Consd. Bos\^ ortliick v. 
Bosworthick (1926). \‘M\ h. T. 211. Apld. 
May V. May, [1929] 2 K. B. 386. Refd. 
Hyman v. Hyman, Hughes r. Hughes (1028), 
139B. T. 416. 

2179. Add. Annotation Consd. Hyman v. Hyman, 
[1929] A. V. 001. 


Part XII. -Legal Proceedings. 

2189a. — - ] — Phactice Note, [1926] i 2213. Add. ; Consd. Smith v. Schilling, 

W. N. 8. [192SJ I K. B. 429. 

2210. Add. Atmoiaiion : — Consd. Smith v. Schilling, | 2249. Add. Annolalion : — As to (2) Consd. Breen v. 
11928] 1 K. B. 429. 1 WeatluTill, 119291 2 Oh. 213. 


PART XI. SECT. 6, SUB-SECT. 11. 

2073 ii. — A seiiara- 

tion agreement, which ]»rovi(led fer 
the paymeut of a si«'cifio huiu by 
instalments to be .secured by a mtg<5., 
& which did not cimtaiii a dum m.sta 
(ilause —Held: enforceable by the 
wife, although there had been subae- 
quorit adultery bv her A' she had been 
(livoreed & had married again — 
JUJsr V. Bust, 11927] 2 D. Jj. B. 248 ; 
[1927] 1 W. W. B. 491 ; 22 Alta. L. R. 
430. —CAN. 


PART XI. SECT. 6, SUB-SECT. 12. 

2086 i. Conemint by wife not U 
claxni further mainteiiance — Subsequen 
judicial separation.] - -Where a potitlui 
for a decree of judicial separation oi 
the ground of the hu'^band’K adulterj 
was brought so that a potlUori fo: 
a[imoiiy might bo founded : — Held 
the peliUori must bo dismissed. — 
K. V. K.. 1 1925] 3 D. L. R. 872 ; [1925 
2 W. W. R. 04 i.— CAN. 


si. ('ot'cruini by wtfe not to claim 
nliniony Subsequent adultery of hus- 
band- irhether covenunt still binding — 
Right of court to aiiard muinUmince for 
chddrvn .] — Holtev v. Holtex, 11928] 
J I). L. JL .516.— CAN. 


PART XL SECT. 7, SUB-SECT. 2. -B. 

sx. Jurisdiction of court — King's 
Bench Act, s. 22.] — Damb v, Daves, 
[1920] 1 W. W. R 942 , 20 Sask. L. K. 
543.— CAN. 

2102 SI. Breach of condition — As 

to access to child — Reply alleging hus- 
band*s bad churncter.]-~A separation 
agreement provided that the wife 
should be given the custody of the son. 


but that Ins father should be allowed 
to see him with reaMoiiablo freiiueiiey 
A should be consulted as to, A satisbeii 
with, his uji-bringiug. To an action 
by the wife under the agreeiiieut for 
overdue instalraeutB breach of t,he 
eoijilitiou as to the sou was pleaded • — 
Held: a reply alleging the husband’s 
bad character was no excuse for a 
breach of the condition. — ^M c1jENN\n 
V. McLennan, [1925] 3 D. L. R. 281 ; 
11925] S. C. R. 279 ; affg., [1925] 1 
D L. R. 277 ; 67 N. S, R. 480.— CAN. 

2103 i. For arrears of annuity.] - 
Baulow V. Barlow (1927), 30 W. A. 
h. R. 8.— AUS. 

sy. For agreed sum for mninletianev— 
(Uivcnanf not to sue .] — By a 80 ])aratioii 
agre.emcnt it was provuled, inter aha, 
that the husband would pay the wife 
£150 for her mamtoiiaiice A: siipiinrt ; 
that the wife would keep the husband 
indemnihcd against her debts ; t-iiat 
the mfe w^mld not commence pro- 
ceed lugs for muintimance against tlie 
husband, & that she would nut molf'st 
him. CiLstody of, A the duty of 
maintaining, two ctiihlron of the 
marriage were conferred on the wife. 
The husband did not pay the £1.50 
m^'iitloned ; the wife sued for this 
sum : — Held : the wife was eiif-itled 
to recover. — Mezztne r. Mezzine, 
[1927] S. A. S. R. 167.- AUS. 

8z. .} — Bakeweel V. Bake- 

well (1927), 38 y. R. N. S. W. 94 ; 
46 N. S. W. W. N. 45.— AUS. 

PART XI. SECT. 7. SUB-SECT. 2. C. 

sa. Claim for— -Whether claim for 
alimony can he joined .] — A claim for 
specific performance of a separation 
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agretMoeur is nieonsistmit uith a claim 
for .ilimonv A so long as tlie fornuir 
cluim staiidh i1 is a bar t.o the olitamiiig 
alimony pendente htc or mteiitn costs — ■ 
llEMvK a. 1IE\KE, 11928] 1 D. 1. R. 
1090 ; [1928] 1 W. W. R 337 ; 22 Sask. 
L. B. 267.--* CAN. 

PART XI. SECT. 8. 

2166 iii. — .] — A separa- 

tum agreement moy have as a secondary 
object the elloetmg of a pcrmaueiit 
Hottlement of property, hut unless a 
bcparatiou agnwmout clearly indicates 
such pun>CHe the general rule, that the 
agremnent Is no longer enforceable 
after resumption of cohabitation, 
should be applied, —N ational Trcst 
C o., Ltd. V. Bell, [1925] 4 D. L. B. 
1029 : [1925] 3 W. W. B. 712.- CAN. 

sb. Agreement for - Failure of eon- 
suieration.] — ^Wakaruk v. Wakartuv 
(Alta.), [1926] 1 D. L. R. 493.— CAN. 

PART XII. SECT. 1. SUB-SECT. 1.— A. 

e (p. 249) i. — — .1- Tn an action 

by a purchaser for specific performance 
of an agreement for Ihe sah* of land, 
a motion by deft.’s wife t o be add(‘d as 
deft, on the groiiml that, under Dower 
Act, R. S. A. 1922 (e 13.5), she had an 
interest in the propiTty, wiu. refused.— 
Sampson v. Thomas, |1925] 1 W. W. R. 
1018.--CAN. 

PART XII. SECT. 1. SUB-SECT. 1.— 
F. 

2221 ii. .] “Under K. B. Rule 

755 an order for payment may bo 
obtained by a judgment creditor 
against a married woman. — B ishop 



Cases 2317- 2501. English and Empike Digest Supplement. 


Part XIII. -Matrimonial Causes. 


2317. Add. A ntudalion : ..d.s* to (2) Apld. Cavendish 

V. ( 'avendisii, P. ]0. 

2321. Add. AmioiationH Consd. H. v. U., fl928J 
J*. 206. Reid. A.-G. tor Alberta v. (Jook, 
f 1026J A. (J. 414 ; Jlaeburn v. Raeburn (1928), 
128 L. T. 072. 

2334. Add. Annotation .* -Refd. Halvesen (or von 
l^irang) v. Austrian Proi)eity Administrator, 
[1927] A. C. 641. 

2345. A dd. A n notation : — ^Folld. II. r. H. (other- 
wise N.) (1929), 45 T. L. R. 618. 

2345a. - - — .] — ^Wliere the ot. finds in a sail- 

for nullity of niari'iage tliat both the parties 
to the ceremony of maiTiag(i arc3 imj)oterit, 
each being inca}»able as regards the other, 
a. docr(?e jiihi may be granted to each of the 
parti(‘S A either may apply in due course 
for a decree absolute. — il. v. II. (othkr- 
wiSK N.) (1929), 98 1,. J. P. 155 ; 45 T. L. B. 
618. 

2484a. Persistent extravagance — Adequate allow- 
ance made.] — If a woman marry a man 
whose business or career (l(*mands bis residence 


out of England, & the wife by persistent 
extravagance makes it impossible for him 
to live with her in his country of residence 
without jeopardising his business position, 
his refusal to have her living with him in 
his country of residence is not desertion if he 
maintain her in England with a suitable 
allowance. Proof of such facts set up as an 
answer to a wife’s petition for restitution of 
conjugal rights would be a good defence in 
law so long as such circumstances continue 
to exist.— G. V. G. (1929), 46 T. L. R. 69. 

2490. Add. Annotaiiom : — A.s* to (2) Consd. Hyman 
V. Hyman, Hughes v, Hughes, [1929] P. 1. 

Refd. Hyman v. Hyman, [1929] 

A. C. 601. 

2492. Add. Annotation : — Consd. Hyman v. Hyman, 
[1929] A. 0. 601. 

2498. Add. Aivtiotaiioyi : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

2501. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 


V. Plack, 3 W. VV. II. 67ii.— 

CAN. 

PART XII. SECT. 1, SUB-SECT. 1. -I. 

sc. InnhiJity of husband — Parficipat- 
in,f; in litiyatuni.] — In an notion by a 
man‘H5(i woninn against a thii’d party ; 
-—Tfeld • notwithstanding Married 
Woiu«u*.s Property (Scotland) Act, 
1920 (c. G4), s. li ( 1 ), pnniucr’b husband, 
in rcHp<‘ot Ibnf ho had actively 
partieiF>at4ii(J in the litigation, foil to bo 
made jointly & weveiullv liable in 
cxiionscB along with bis vifo. — 
M'Mitj.an V . Mackinlay, 111)20] S. 0. 
073.- -SCOT. 

PART XII. SECT. 1, SUB-SECT. 2.— A. 

e i. J ntf’rfrrnicr with hasiticss 

earned on by — Tdlf., a uiaiTKul 

woman, carried on business as an hot('l- 
koeper, be ow'iied llie rdiattels in tho 
hotel. Deft., her hnsha.nd. interfered 
with X)]tf. in her husiness by taking 
the roceii)ts, giving orders to Hcrvants, 
& maltreating plt.f. An injunction 
was granted restraining d(dt. from 
int-erfei'iug in the bnslncss or with the 
fiijrvants or agenl^s, or ivmoving any 
of pltf.'s chatD‘ls.-- Donnelly v. Don- 
nelly (1885), y (). 11. Ii7:i.--CAN. 

PART XII. SECT. 1. SUB-SECT. 2.— B. 

2292 i. Actum t>y irij< ayainst husband 
-For neaHoence.] — Pltf., a marrietl 
woman, l)rought this action against 
her husband iV another for negllgtuice 
m the operation of a motor vehielo 
driven by her husband, in which she 
was a passenger, whereby she was 
injured, &; Bh<^ claimed damages for 
her injury. 'J^ho statement of claim 
contamed no allegation of auv express 
or implied contract -Tit Id : the 
action was for a tort witdun Married 
AVomon’s Property Act, 1026, s. 8, 
& was not niaintainablo against pltf.’s 
husband. — ( iOLDMAN v. Goi.dman, 
11928] 2 D. b. K. 152; 61 O. L. R. 
657.— CAN. 

2292 ii. — -.] A wife, who 

was being driven by her husband In his 
motor car, was injured In a collision 
between the motor oar & a motor lorry. 
She brought an action of damages 
against tho owner of tho lorry & 


against her husband * — Held : tho 
action against the busliand w^as incom- 
petent, in rcHpecl, that (a) at common 
law the relationship existing l)('tw(‘on 
husband & wife is of so intimate a 
charaetiM* that it is against public 
policy that the one should have a 
light of action against the other in 
i-ouHOQuenco of a wrong done, & 
(b) Married Women’s Property (Scot- 
lund) Act. 1920, has not alttired the 
law'^ in this respect. — II aiiper r. 
ilAiU'ER, 11929] 8. 0. (Ot. of SesH.) 
221) - SCOT. 

2292 iii. Married Women's Act, 

U S A. 1922, ,<j. 2. J— A provincial statute 
w hicli purports to give a married woman 
the light to sue her husband in tort is 
ultra iiiris, on the groimd that it alters 
tlie common law status of husband & 
wife, a subject wliich under the term 
“ marriage " is assigned exclusively 
t-o the, Domimtin l^arliamcnt. There- 
foixi, Manicd WohictPh Act, 11. S. A. 
1922, e. 214, s. 2, which provides, inter 
alia, that a married woman shall bo 
capable of suing & being sued In any 
form of action as if she were an un- 
married woman cannot be relied on 1 o 
support an action in tort by a wife 
against her husband. — Hill v. Hill, 
119281 4 D. L. K. 161; [1928] 3 

W. W. B. 1, 673.— CAN. 

PART XII. SECT. 1. SUB-SECT. 2.— D. 

sd. .Jurisdiction to decide on origbudina 
notici — Bight to direct an issue .] — 
Foster v. Foster, [1928] 3 W. W. B. 
573.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 1. 

m 1 . .] — A judge of 

the Supremo Ct., sitting in his ordmary 
capacity, has no jurisdiction to inter- 
fere with decrees pronounced by the 
ct. as a ct. for divorce & matrimonial 
cjausc^s under Matrimonial Causes Act, 
1857 (e. 8.5). — CLAM AN V. CLAMAN 

(1925), 35 B. C. B. 137.— CAN. 

ai. High Court — Bombay — 

To hear matrimonial suits between 
•Jews .] — The High Ct. of Bombay has 
jurisdiction to entertain a suit arising 
out of matrimonial disputes between 
Jews, & in deciding suon disputes, the 


.lewish law must be applied “ with such 
adaptations to the cii’cmnstanoi’s of the 
case as justice may roqiai'e.”— 11 rn- 
JAMIN V. Benjamin (1925), 1 L. B. 
50 Bom. 309.— IND. 

PART XIII. SECT. 1, SUB-SECT. 3. 

2320 i. Braclice of EcclcsiasticaJ 
Courts followed — /Proceedings in fomid 
pauperis in Manitoba.] — Coleridok v. 
COLF.RITJOE (Man.), 11920] 2 D. L. B. 
890 ; [1926] 1 W. W. R. 857.— CAN. 

PART XIII. SECT. 3. SUB-SECT. 1. 

p i. .] — Tlu^ fact that, at tho 

time of h(*r marriage, a wife has living 
a child born as a coiisequoncA) of illioit 
intereonrso with another man, of wdiich 
interc-ourse her husband had no know- 
ledge, does not entitle the latter to liave 
tho marriage set aside. — Stander v. 
Standkr, [19291 App. I). 349. — S. AF. 

PART XIII. SECT. 3, SUB-SECT. 2,— C. 

234.6 iii. .1— Where the 

husband w'os potent & there w^as no 
structural incapacity on the part of 
the wile, hut tho marriage had never 
been consummated owing to tho 
opposition of tho wife without any 
legitimate reason, tho ct. granted a 
decree of nullity of tho marriage on the 
ground that there was an invincible 
rcipugnance on the part of tho wife 
to the art of consummation resulting 
in paralysis of the will, which was 
consistent only with incapacity. — 
8. V. S. (1926), 29 W. A. L. R. 52. ~ 
AUS. 

PART XIII. SECT. 3, SUB-SECT. 2.— E. 

2397 i. Sufficiency of ,] — Hate v. Hate, 
[1927] 3 D. L. B. 481: [1927] 2 

W. W. R. 366 ; 22 Alta. L. B. 565— 
CAN. 

PART XIII. SECT. 5, SUB-SECT. 1.— E. 

24.62 ii. On a petition for 

restitution of conjugal rights petitioner 
must satisfy the ct. that he or she has 
a sincere desire for a real restitution 
of those rights &; a corresponding 
willlngnoBS to render them to the other 
spouse. — Woodlands v. Woodlands 
(1924), 35 0. L. H. 446.— -AUS. 
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2511. Add, Annotation : — Refd. Dewe v, Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2518a. .] — A husband & wife intermarried 

in Feb. 1922, Sc continued to cohabit until 
July, 1927, when the wife left the husband. 
(In Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her by 
the husband in Mar. 1922, & alleged acts 
of cruelty consisting of {a) acts of shameless 
uncleanness & invitations to repeat them, 
& (6) ordinary acts of cruelty, such as acts 
of ill-temper & abuse. 

At the trial the judge in summing up to 
the jury did not warn tlu* jury against finding 
that the sodomy alleged had been conunitted 
on the uncorroborated evidence of the wife, 
who was an accomplice ; nor did he clearly 
point out that before it could be held that 
there w<^ cruelty as regards the sexual 
malpractices it must be shown that they 
caused danger to life, limb or iicalth, bodily 
or mental, or a reasonable expectation of it-. 
The jury’s verdict was that sodomy had been 
committed as alleged ; that the husband had 
been guilty of cruelty of the class (a), & that 
he had not been guilty of cruelty of class (6). 
The judge then made a decree nisi for dis- 
solution of the marriage. On appeal : — 
Held : (1) the judge ought to have warned 
the jury that cogent evidence was required 
to overcome the presumption of innoceuc 
of sodomy, Sc that they should not convict 
on the wife’s uncorroborated e\idence ; 

(2) the ct. must take notice of tlie fact that 
there had been eon donation of the olYenee, 
even though the husband did not ])lead it ; 

(3) the judge had misdiiected the jury In 
saying that the sexual maJj)ractjces w(‘i*e 
cruelty in themselves, as there could not be 
legal cru(*lty without danger to life, limb, or 
health, jiliysical or mental, or reasonable 


apprehension of it ; & (4) instead of directing 
a new trial the ct. should dismiss the wife’s 
petition. 

(5) The wife ha\ ing on the evidence been 
a consenting party to the act of sodomy 
alleged to liavt^ been committed it wonhl 
be impossible hn* her to (detain a decree of 
divorce basi‘d solely on that act. 

(H) The rules with regard to dondonation 
&. connivance as a bar to a decree for divorce 
wore well ostahlislied in the practice of the 
I Etjclesiasl ical Cts. before the Act of 1867. 

In my judgment these rules apply to cases 
in which the ground alleged for divorce is 
sodomv ((iKKiuj, L.J.). — Statiiam V. 8ta- 
TiiAM, (1929] I*. 131 ; 98 L. J. P. 113; 140 
L. T. 292 ; 15 T. b. H. 127 ; 72 Hoi. Jo. 847, 
C. A. 

2554. Add, Annoiaiw)} : — Generally, Refd. Kae- 
hurn r. Kaeburn (1928), 138 L. T. 972. 

2648a. Unnatural oftences.] — Sta'J'uam v, Hta- 
TJTAM, No. 251Sa, anfr. 

2661. Add. AyuioUdions : ^ Apld. Htathain v. Ht a- 
tham, [1929] P. 131. Mentd. Weltoii v, 
Welton, [1927] W 192. 

2718a. .'I —An infection of resp. with “ crabs ” 

IS, in the absence* of prior misconduct or 
infection of ])etiti()nei', prirtid facie evidence 
that- res]), lias committed adultery.- -S tExVD 
i\ Stead (1927), 71 Sol. Jo. 39J. 

2733a. Hotel evidence.]- On the trial 

of an uiuhJendod pilit-ion lor divoree, on 
tin* ground of a-(lult.(*ry with a woman 
, unknown, tJjc ct. declared its intention of 

' reJnsing to sanction the* pract ice <9* rc'sorting 

1 t.o hotels t-u establish a. prnnd Jarir east* for 

! tlissolniion ot inaiTiage, At- dismissed t-ln* 

* )>etition. — A yj.wahd v. Aydwaiid (192S), 41 

I L. ]i. 4;.«. 


PART XIII. SECT. 5, SUB-SECT. 1 . 

F. (a). 

sd. PriitiAmrr (nnliu oj luluIhruA 

A huif for roHl-ituUon of conjugal nirht-H 
lioH iiiulcr JJiinucHc Buddhist law , but 
a husljaud wilJ not obtain such restitu- 
tion on account of hia inisconduct. — 
Mvthkin Nwk r. Mattnu Kiia (1929), 
1. h. R. 7 Ran. 451.— IND. 

se. Dcfendard in prismi.] — The ct. 
has no power to disjiense with the 
preliminary order of restitution in 
an action for restitution of conjugal 
rights falling w’hicdi a divorce on the 
ground of inaliclouK desertion. In 
such an action tlio mere fact that dofl,. 
is in prison is no bar to the granting 
of a restitution order. — A ldred v. 
Aiaihed, 11929] App. D. 350. — S. AF. 

PART XIH, SECT. 5, SUB- SECT. 1.— 
F. (b), 

sf. Petitioner sujjerino from veturral 
tease.]— Tiie fact that a husband is 
suffering from venereal disease is no 
bar to an action by him against his 
wife for restitution of conjugal rights 
faihng which a divorce. — A inbbury v. 
Ainhbuky, [1929] App. D. 109. — 
S. AF. 

PART XIII. SECT. 5. SUB-SECT. 2.— 
B. (a). 

2521 i. Qucitiion of fact dh deyrre .] — 
Cruelty is a matter of degree. — 
A. V. A., [1925] 2 D. L. R. 1195 ; [1925] 
2 W. W. R. 154 ; 19 Saak. L. R. 346.— 

CAN. 

2521 ii. .] — The miestion whether 

Itf. herein was actually afraid of her 
usband or not held not to affect the 


question wdu'l her his eonduet amounted 
to legal <;ruo]ty as dollnod in Pussrll 
V. IfvsHiU, N<». 2001. Demarkaim v. 
Desabhais, I1928J 3 J). L. R. 540 ; 
[1028] 2 W.W. R. 394; 22 ^ask. L. R. 
417.— CAN. 

2534 i. Cumulative effect of acta not 
cruelty per Ar.] — The acts constituting 
ormdt.y may be treuUsd us cumulative. 
—A. r. A., [1925] 2 D. B. R. 1195; 
[1925] 2 W. W. R. 154; 19 Hask. 

L. R. 340.— CAN. 

PART XIII. SECT. 5. SUB-SECT. 2.— 
B. (c). 

2560 ix. .] — A course of con- 
duct calculated to broak the spirit of 
the sufferer A, continued until health 
brcjaks doum, or is likely to break down, 
imder the strain. Is cruell y . — K auI'^ield 
t). Kaufield (Sank.), [1026] 1 W. W. R. 
159.— CAN. 

PART Xlll. SECT. 5. SUB-SECT. 2.— 
B. (h). 

sg. f^pendtng earnings on mistress — 
Telling wife of preference for mistress .] — 
Whore the conduct of a husband, in 
obliging his wife to earn her own livmg 
while ho spends his earnings on a 
mistress for whom bo openly indicates 
lus prefci’ence, so preys on the wife’s 
mind that, to his knowledge, it under- 
mines her health, it constitutes cruelty. 
— Jones v. Jones, [1925] 2 I). L. R. 
1144 ; [1926] 1 W. W, R. 419 ; 19 
Saak. L. R. 262.— CAN. 

PART XIII. SECT. 5. SUB-SECT. 2.— 

B. (1). 

Bh. Tlusband describing himself on 

796 


enlislmciii ut> indoircr— J)eserting u tji 
during pref/nancy.]— Ahusbaud destated 
hm wife on two oeoasioiis, on one of 
winch she had a baby tbree iiionthH 
old, A on the other wlicn she was about 
U) lie ooidinod. On joining the ajm> 
in 191 G the hubband stated that h(‘ vnub 
a widoW(‘r, & ti!cr(d)y the wife was 
caused eotisiderable pain A anxiety, A 
with uifhculty obtained an allowance 
out of Ins pay as his wife * — Held * 
I he liusharid’s conduct amounted to 
cruelty.- Stuart r. Stuart (1920), 
1. L. R. 53 Calc. 430. -IND. 


PART XIII. SECT. 5, SUB-SECT. 2. E. 

2683 111 . .] — Action bv a wift* 

for judicial separatioii on the giound of 
cruidtj'^ dismissed, where tin* violeiu'c 
complained of did not. injure tier liealtn 
oi* give her cause to fear injiuy tbcrt'to. 
A was the lesult of her conduit wulii 
another man wineli she eontmued 
knowing that it provoked deft. 
CONNDLLEY V. CoNNORLEV, [1925] 2 
W. W. R. 420.— CAN. 


ART XIII. SECT. 5, SUB-SECT. 3.— 
B. (b). 

2736 I. WhrUicr necessary to prorr 
irect fact — li'fun ojntortanify skoum to 
— ],etler from dejrnder admitting 
icklent.y Sauth v. Smith, [1929 1 
. 0. (Ct. of Sows.) 75. — SCOT, 
sj. Failure to deny evidence given by 
[her side.] Ildd : a strong oircum- 
:ancc to bo taken into account. — 
TACEY V. Stacey (Alta.), [1927] 2 
i. L. R. 854 ; [19271 1 W. W. R. 821.— 
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2737a. .] — ^Applt. in 1915 ceased to live 

■with resp. as his ■wife, though she joined him 
sometimes in America, Ix>ndon & Scotland, 
& letters passed between them of an 
affectionate nature. In 1919 applt, met D. 
in New York, who was living with her hus- 
band & two daughters on terms of affection 
up to the date of these proceedings, con- 
tinued to be on these terms with them. In 
Dec. 1920, with her husband’s consent, she 
went on a big game shooting expedition io 
Africa wdth applt. ; applt. ’s wife consented, 
though against her desire. Applt. & D. were 
drawn together through their mutual 
enthusiasm for sport. An expert j^hoto- 
graj)her was with them on the expedition but 
fell ill. Applt. I), were away on trips with 
no one but natives for several days & nights 
together. D. was, in 1920, forty-five years 

. of age, & there was no direct evidence of 
familiarity bet we(*n them : — Held : there 
W’as not sulllcient ground for the inference 
that adultery might reasonably be assumed 
as the lesult of an ojjportunity for its occur- 
reiKie. — Doss v. Ellison (or Doss) (1929), 
90 L. .7. P. C. 103 ; 141 L. T. 000, U. D. 

2743. Add. Ajinoiotmns Mart v. Mart, 

(1920] P. 24. Refd. Selby v. Atkins (1920), 
13r> J.. T. 4.5 ; S. S. & P. (1927), 44 T. L. H. 
52 ; lie A. B.’s. Petn., [1928] P. 25, 

2746. Add. Annotation .'— Held. Mart v. Mart, 
11920] P. 24. 

2747. Add. Citations ;~-[192G] P. 24 ; 95 L. J. P. 
29; 134L. T. 440. 

2753. Add. Annotation : — Refd. Sloggett v. 

SJogget.t, [1928] P. 148. 

2762. Add. Annotation : -'Fo\\d. Little v. Little, 
[1927] P. 224. 

2763a. .] — The adultery of a hus- 

band in his wife’s suit lor dissolution of 
marriag<‘ is suiTicicuitly established, subject, 
to iilentilication, by tlie prcKluction of the 
decree in a former suit, lipon which it appeals 
tliat damages have been assessed against him 
as co-resp. in respect of the same adultery, 
A tliat he has been ordered to pay sucJi 
damages, without tlie decree in question 
containing any express & separate linding 
that he couunitted the adultery in question. — 


Little v. Liotle, [1927] P. 224 ; 90 L. J. P. 
131 ; 137 L. T. 495 ; 71 Sol. Jo. 493. 

2765a. Conviction for perjury — In action in which 
immorality alleged.] — A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a linding that there had been such 
intercourse, & tiie certificate of conviction is 
admissible as priwjd facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is resp. — O’Toole v. O’T-oole (1926), 134 
L. T. 542 ; 42 T. L. B. 245. 

F. Remedies (Vol. XXVII., p. 304). 

Add the follow^ing case : — 

2813a. Petition for judicial separation — Whether 
petition brought only for collateral purpose.] — 

A wdfe petitioned for juiiiciul separation from 
her husband, on the ground of Ids adultery. 
Slie needed no j)rot(H*tion against interference 
from her husband, but she required orders 
for p(u*nian(‘nt inaintenaTUH* A for custody. 
The judge, following his usual cusi-ora, asked 
])etitioner why rIh‘ })rnyed for judicial separa- 
tion A not dissolution of the marriage. 
I’etitioner stated that she did not wish her 
husband to marry the woman wlio had ruined 
her home : — Held : ixu-manent maintenance 
A custody being, at any rates a part of the 
purpose for which the suit was brought, 
petitioner had a right to a decree of judicial 
separation. The ct. had a discr(dIon to 
rciuse such a dc^cree, l)nt not an unlindt/ed 
discretion, A that dis(U*(‘tion must be exercised 
upon some legal ground, such as the absolu<»e 
A iliscretionary bais A the ground that the 
suit was not brought bond fide, but only for 
some collateral purpose. It was not such a 
legal ground fiiat the ct. thoughi- it would 
be better that the reliei to be gi’anted should 
be dissolufJon, A not judicial seq)aration. — 
Blanchard v. Blanchari) (1928), 138 L. T. 
170 ; 44 T. L. B. 313 ; 72 Sol. Jo. 138. 

2829a. With her consent.] — Statiiam v. Sia- 

tham, No. 2518a, ante. 

2830. Add. Ajtnotaiion : — Apld. Statham v. Sta- 
tham, [1929] P. 131. 


PART XIII. SECT. 6, SUB-SECT. 3— 
B. (c). 

2743 i. 1 *r()()f of non -dvccss -Kvideme 
of either &7>oiAsr.]— 'J’ho rule of Russell 
V. Russell, No. 2713, does not apply 
so us to exclude evidence of uoii- 
uccess, >Nher(i there is uo jiossihdity 
of biistardiHinj' a child.— Kujjeuth v. 
Rouejito (Alta.), (192.S] 1 L). L. K. 
227 ; 11927] 3 W. W. U. G25.— CAN. 

2756 i. Statement by uHf< — As to 
illemtimacy of rhUd — Admissible to 
establish fact of wife’s adultery .] — 
Ih.EEKER V. IJUEEKER (1927), 48 

N. L. IL 133.— S. AF. 


PART XIII. SECT. 6. SUB-SECT. 3. - 
B. (d). 

li i. Jn regular course ofbusmess.] 

— Where a jicrsou, e.g. a tradesmau, 
physieiau, nieehaiiic or taxi-driver, is 
called to tlie house of a prostitute in 
the regular course of his busiiu'Hs, the 
lufercnco that lie committed adulU‘r> 
there should not be drawn against him 
m a divorce action in the absence of 
evidence in addition to that of the 
fact of such ■visits. — W right v. 
WiuGirr, [19281 1 D. L. R. 934 ; 
[1928] 1 W. W. li. 383.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 3.— 
B. (f) i. 

2770 i. Admission of adultery by u'^ife 
— Sufficiency of.] — In July, 1923, 
petitioner resp. entered into a separa- 
tion agreeiuent., & thereafU^r lived 
Boparatt' & ajiart. During the separa- 
tion resp., in May, 1924, gave birth to 
a child. The husband petitioned for 
divorce. U’he evidence of adultery 
csonslsted of admis.«iion8 by resp. 
Reid : this evidence was admissible. — 
Henley v. Henley, [1927] 8. A. S, R. 
3G1.— AUS. 

sk. Admissions hy^ respondent .] — 
Admissions, whether written or verbal, 
made by resp, in a suit for dissolution 
of marriage are not in themselves 
sulHcient proof of adultery ; but when 
other facts, tending to establish such 
adultery, have been adduced, the 
admissions are corroborated evidence 
of such facts so adduced. — W ilkie r. 
Wilkie, [1928] N. Z. L. R. 406.— N.Z. 

PART XIII. SECT. 6, SUB-SECT. 3.— 
B. (f) ii. 

2778 i. To petitioner* 8 solicitor.] 

— Semblc : a decree for divorce should 
not be granted on evidence merely of 


deft, ’s admissions of adultery, especially 
when mode to pltf.’s solr. or other 
officer of the ct. or on deft, ’s testimony 
admitting adultery. — Sanboun v. San- 
born, 1 1928] 1 D. L. R. 881 ; [1928] 
1 W.W\R. 78; 22 Sask. L. R. 168.— 
CAN. 

PART XIII. SECT. 5, SUB-SECT. 3.— 

E. (a). 

2802 i. Acts other than those charged- 
in jietition — Subse-Quent acts of adultery. ] 
- -kvidoueo of acts of adultery sub- 
seiiuent to the date of the petition can 
only be admitted whei*e preceded by 
some evidence upon which the jury, 
without mort‘, might Hud a charge of 
adultery, as alleged in the petition, 
to have been proved. — E llioit v. 
Ellioit, [1927] N. Z. L. R. 338.— N.Z. 

PART XIII. SECT. 5, SUB-SECT. 3.— 

F. (a). 

si. Divorce — Merc adultery on part 
of husband.] — Mere adultery on the 
part of the husband lioos not by Itself 
entitle a wife to a divorce according 
to Burmese Buddhist iawL — Mathein 
Nwe V. Maung Kha (1929), I. L. R 
7 Ran. 451.— IND. 
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2830a. .] — Statham v. Statham, No. 

2518a, ante, 

2833a. Whether amounting to cruelty.] — Sta- 
tham V, Statham, No. 2518a, a7ite, 

2833b. Condonation — Whether special plea neces- 
sary.] — Statham v. Statham, No. 2518a, ante. 

2940. Add. Annotation : — Refd. Diffcins v. Ditreins 
(1926), 43 T. L. R. 37. 

2960. Add. Annotations : — Consd. Statham v. 
Statham, [1929] P. 131. Refd. Welton v. 
Welton, [1927] P. 162. 

2995. Add. Annotations : — As to (1 ) Consd. Hyman 
V. Hyman, Hughes v. Hnghes (192S)‘ 139 
Ij. T. 416. Refd. Statham ?’. Statham, [1929] 

P. 131. 

2999a. -J — Under Summary Juris- 

diction (Married Women) Act, 1895 (c. 39), 
justices are empowered on tlic application 
of a wife to make an order containing a j)ro- 
vision that the applicant be no longer bound 
to cohabit with lier husband, iS: this provision 
while in force has i>he elToct in all respects 
of a decree of judicial sepiiration on the 
ground of cruelty. Rut where the wife’s 
application is based upon a charge of desertion 
only, such a chuise should not be inserted in 


the order, inasmuch as it prevents the 
continuance of desertion in strict law after 
the date of the order. In the present case 
the wife was granted a separation order 
on tlie gi\)und of desertion, &, the non- 
cohabitalion clause was inserted in the 
order: — //c/d: the justices were entitled 
to find as they did, but were wrong in allowing 
the non-cohabitation clause to be included 
in the order. In cases of cruelty it might 
be necessary for the protection of the wife, 
but that was not so in cases of desertion ; 
& the non-cohabitati*m clause was struck 
out. — Savers v. Sayers (1929), 93 J. P. 72 • 
27 L. a. R. 366, D. 0. 


3010a. False assertion of pregnancy.] 

On an application by a wife against her 
husband for an order for maintenance on the 
gi-ound of dese'rtion, the justices have no 
discretion t-o refuse an ordc'r on the gi’ound 
tliat the wife had decjciv^cd the husband 
int-o marrying her by an untrue statement 
tliat slie was pregnant . — Dawson v. Dawson 
(1929), 93 J. P. 187 ; 45 T. L. R. 397 ; 73 
Sol. Jo. 367 ; 27 D. (1. R. 368, D. O. 


3024. Add. Citaiions : — '' affa., [18921 J* 222* 
L.J. P.115.” 
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PART XIII. SECT. 5, SUB-SECT. 8. - 
B. (a). 

2844 ii. .] — In order to cstabliHh 

desertiou, proof of a refiiHal to aekiiow- 
Icdgfo the obligations of the married 
state may suffloe. 

Semble : the bringing of a prior 
suit, which was abandoned, for divorrci 
can be relied on as constituting 
desertion. — B ruce v. 1Jru(’e (Alta.), 
ri{J26J 4 D. L. K. 1117, 11926] o 

W. W, n. 605.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (b). 

2860 i. What avunmts to cohabitation — 
Parties living under same roof— JI un- 
hand not recognising or treating wife as 
such.] — Held: the husband was living 
apart from his wife without sufflcieut 
excuse in circumstances entitling her 
to restitution of conjugal rights. — 
blNlvHAUT V. LtNKIURT, [19*25) 2 

D. L. 11. 1180.— CAN. 


PART XIII. SECT. 5. SUB-SECT. 8.— 
B. (e) ii. 

n i. .] — Malicious denial of 

carnal intercourse persisted in for four 
years may oonstituto desertion, hut 
the standard of proof, both of the 
denial itself & of the absence of con- 
sent by the offended spouse, must be 
exacting. — Goold v. Qoold, [1927] 
S. O. 177.— SCOT. 

PART XIII. SECT. 5, SUB-SECT. 8. — 
B. (f). 

2933 ii. .] — Lee v. 

Lee, [1927] 1 D. L. 11. 94 ; 59 O. L. K. 
561.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 8. — 
B. (g). 

2940 ii. .] — A divorce refused, 

on the ground that a separation agree- 
ment prevented a finding of desertion. 

In an action for divorce the existence 
of a separation agreement is not to bo 
disregarded by the ct. merely because 
deft, does not set it up as a bar. — 
WAI.SH V. WAI.8H & Kirkland, [1925] 
2 D. L. R. 794 ; [1925] 1 W. W. R. 
951 ; 19 Sask. L. R. 509. — CAN. 

2941 ii. Deed not acted upon ,] — 

Proposition, that, when a deed of 
separation is treated -as a nullity or 
set at nought, & the spouse who 
repudiates it persists in leaving the 
other as if deserted, the former is from 
that time guilty of desertion, doubted. 


— HouGEiTtJ. Houge'it, [1926] V. L. R. 
505 ; 48 A. L. T. 62 ; [1926] Argus 
L. K. 330. -AUS. 

PART XIII. SECT. 5. SUB-SECT. 8.— 

D. (a). 

2964 i. From lime of intention to 
desert] — l*ctition by wife for dissolu- 
tion of marriage on the ground of the 
liusband's deseRion • — Held : desei’tion 
begins when the intent, ion to (h^.sert 
is complete, A" in tins ease there never 
was any int-iMition on tho part of Uk' 
liushaiid to desert his wife. — Jiirn-E v. 
Li'ITLE (1927), 30 W. A. L. R. 60. - 
AUS. 

PART XIII. SECT. 5, SUB-SECT. 8.— E. 

2975 i. During imprisonment — Mani- 
fest intentum to desert]— A husband, 
who was maiTiod m July, 1916, lived 
with his wife for six weeks, & tlioreafter 
did not live with her ogam for over 
throe years. In Nov. 1919, hi^ met her 
accidentally & lived wit,h her for a few 
days, & then ho went abroad to take 
up an appouitmeut. On the voyage 
out he W’lote informing her that the 
appointment had bei*n caneelled. 
Tlicreaftcr he never lived with his 
wif(‘ or coniiiiiiiiicated vvit.h her again. 
From Apr. 1920 till Juno 1923 ho 
w’as m prison, & in Oct. 1923 he was 
again imprisoned. In Oct. 192.5, after 
Ills release, he wrote to his wife's father 
stating that ho was about to go abroad, 
& ottering to supply material for 
divorce : — Held : pursuer had 

relevantly avornid dostjrtion com- 
menemg m Nov. 1919 & including tho 
perifids of defender’s incarceration, in 
respect that, when liberated from 
prison, defender had shown no dis- 
position to alter his intent, ion to persist 
in hiH desertion. — Parker v. Parker, 
[1926] S. C. 574. — SCOT. 

PART XIII. SECT. 5, SUB-SECT. 8.— 

F. (b). 

2981 i. Whether desertion terminated — 
Filing of petition.]- -Adey v, Adey, 
[1928] S. R. Q. 303.— AUS. 

PART XIII. SECT. 5. SUB-SECT. 8.— 

G. (c). 

3003 i. What is “ reasonable cause ” — 
Conduct falling short of matrimonial 
offence — Not mere frailty of temper <it 
habits ,] — Mere infirmity of temper 
accompanied by tho free use of a 
vulgar & abusive tongue, an occasional 

7Q7 


resort to jiby steal vjolen* e not dlri'cted 
aginnHt the person of licr husband & 
futile threats of IxMiiiv harm to him 
ar(‘ not sullicicut to jij,shfy a hiishaml's 
desertion of lus wih - (!i,ai{ke v 
(JJ.ARKE (Alta.), 119271 3 \V. W. It 
728.— CAN. 


A. (a). 

3026 i. Dissolution sail Pnrious 
suit.]- \ former suit for divorce 
brought, by pitf. was disinissCMl on ttie 
grouiKl tliat by his wilful neglect of 
his wife lie liad I'ondiieed to her 
■idultiMy. Ill a subsequent suit for 
divorce h(‘ proved that his wife 
co-rcHp. had, siiico the former suit, 
](‘ft the prov'^iMce & w'cre living as man 
& wife ill California ~ Tield : the dis- 
jiiihsal of the former suit was not a bar 
to the subsequent suit.- -Kkhlkiung 
V. Iv ES L I'ilt I \ ( J ( O ri I K R \\' I s E N EVERKA ) 
A Nkverka (Sask.), [19271 4 D. h. R. 
767 ; 11927 J 3 W. W. it.273.-- CAN. 


PART XIII. SECT. 7, SUB-SECT. 3 - - 
A. (b). 

3027 i. Suit for dissolution —Same 
cridenri as in former suit —For judicial 
se{tatution.\—A petitioner in tho 
u]»seiiee of any fn'sli matriinonial 
ottenee, is not eutiticd to a decree for 
dissolution of marriage upon precisely 
till' same grounds as those on which 
hh(‘ obtained iircvjoiislv jiidieial se]»a?‘a- 
tion.— (JoMjNs r. tVmijNs (1‘iiiS), 
1. J.. lb 56 (’ale J66 IND. 

sk. (Uiunlerelaini for judinttl separa- 
tion <(• alimony— Same (ridrnre us in 
Jormcr suit for same leluf J -Tn an 
action by a husband for .iiaJicial 
separation the wife coimlen laimcd foi 
judicial separation alimoii>, sidtmg 
U]), in substance, tli(‘ sanu' tacts as were 
alleged N: adduced in (‘vidence m a 
former aertion, m wlucli she, as iiitf., 
claimed the s.imi' I’clicf against the 
jiresent idtf., Imt, vvlucii was decided 
against her. 'J'bcrc was n(» subscipiciit 
icsiimption of mantal relations or 
other change m circiimstanci s : —TJeld : 
the husband was entitled to have 
the coimten'laim struck out on the 
ground of n h judicata, even if Domestic 
llelations Act, 1927, c. 5, s. 6 (2), 
which had been jiassod after the dis- 
missal ol t he lirst act ion, had a retro- 
spcetiv(‘ctl(“ct.— Dav ts-y. Davih, [1928] 
3 J). L ll 69 , [192K] 2 \V. VV. U. 130 ; 
23 Alta. L. R. 355.— CAN. 
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3042. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3044. Add. Annotation: — Consd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3047. Add. Ayinotatwn : — Refd. Hyman v. Hyman, 
ITuglies V. Hughes (1928), 139 L. T. 416. 

3064. Add. Annotation: — As to (1) Distd. Preger 1 
V. Proger (1926), 134 L T. 670. 

3066. Add. Annotation : — Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

3068. Add. Annotation : — Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

3069. Add. Annotatioyi : — Distd. Preger v. Preger 
(1926), 134 h. T. 670. 

3092a. Agreement between husband & co- 

respondent as to damages.] — Petitioner hied 
a petition lor divorce on the ground of his 
wifc^’s adultery with co-resp., ^ it was dis- 
closed to the ot. that petitioner & co-resp. 
had agreed that- co-rosj). should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
sliould claim no further damages from co- 
resp. & should put no obstacles in tlie way of 
a decree nisi being made absolute. The 
petition was dismissed on the gi'ound that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, & 
p(‘titioner, who had received tlie £1,750, 
})resent/ed a second petition against thc»m, 
complaining of the adultery since the date of • 
the fonruu* petition : -Held : petitioner had 
by the agreement irrevented himself from 
complaining oi any adultery whether past or 
fut-uie, he had connived at the adultery 
of whi(;li in his second petition he com- 
plained, <Si. the second petition must be dis- 
missed. — (ilB’FORl> V. (llFFORl) &. -FllEKMAN 
(1926), 43 T. L. K. 141. 

3093. Add. Annotation : — Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

3094. Add. Annotation : — Distd. I*reger v. Preger 
(1926), 134 L. T. 670, 

3122. Add. Citation : — 134 L. T. 670. 

3124a. .] — Townend v. Townend 

(1928), 72 Sol. Jo. 518. 

3143. Add. Anyiotaiion .*— Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 


3163a. Application of rules to condonation of 

sodomy.] — S tatham v. Statham, No. 2618a, 
ante. 

3166. Add. Annotation : — As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 

3171. Add. Annotation: — As to {I ) Refd. Staibam 
V. Statham, [1929] P. 131. 

3179a. .] — (1) Condonation hsis been defined 

as “ the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the. particular offence 
forgiven.” 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that slie was innocent : — Semble : such 
a belief would not be material if proved. — 
Sneyd v. Sneyd & Burgess, [1926] P. 27 ; 
95 L. J. P. 22 ; 135 L. T. 124 ; 42 T. L. R. 
247. 

3182a. .] — Sneyd v. Sneyd & Burgess, No. 

3179a, ante. 

3183a. Agreement for temporary separation after 
confession of adultery — Parties continuing to 
live apart for several years.] — ^After a wife’s 
confession of adultery she & her husband 
agreed to live apart for six months, she to 
receive an allowance, & it was agreed that 
at the end of that time their mutual position 
was to be reconsidered. After the six months 
they continued to live apart, & ten years 
after the admitted adultery the husband sued 
for divorce on that ground : — Held : the 
agreement was made by a man who was 
distraught by the domestic calamity. There 
was no condonation in the legal sense of 
complete reinstatement of the wife in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind. — Letbe v. Letbe & 
Whitehead (1928), 140 L. T. 199 ; 45 T. L. R. 
6 ; 72 Sol. Jo. 745. 

3196. Add. Annotation: — Refd. M. v. M., [1928] 
P. 123. 

3213. Add. Annotation : — As fo (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 

3223. Add. Citations [1926] P. 27 ; 95 L. J. P. 
22 ; 135 L. T. J24 ; 42 T. L. R. 247. 


PART XIII. SECT. 7, SUB-SECT. 8.— 

B. (b) iii. 

3081 i. JnvUalion to commit adultery.] 
— MoEwen V. MuKwbn (Man.), [192f)| 
3 D. li. II. 430.--CAN. 

PART XIII. SECT. 7, SUB-SECT. 3.— 

C. (b) i. 

3135 ii. - — .] — “ (Jollusioii ” iti a 
HpecieB of Btntutory franii on tlio 
et., &, like “fraud,” ih iiusapablo of 
exhaustive definition, 6c will over be 
widened -to prevent the iniachiof which 
the statute was irit^uided to prevent. 
Collusion is possible iu a pood case, 
t.c. although the ct. is convinced that 
matrimonial misconduct was proved, 
yet if evidence of collusion, too gross 6: 
palpable to admit of being overlooked or 
explained, appeared, no decree should 
bo made. . u ^ 

In the present case the ct., having 
concluded that there was an arrange* 
mont between the parties to obtain 
a divorce & uh to the testimony which 
should bo offered to support the claim 
therefor, & that the testimony given 
by the resp. was in accordance with this 
Hr lanrnlv iintTuc. refused 


admission as to tlio arrangement, the 
apiiearancos of collusion were too gross 
6: palpable to admit of being overlooked 
or exidainod, & that the arrangement 
itself was clearly collusive. — {Sanborn 
V. Sanborn, 11928] 1 D. L. 11. 881 ; 
[1928J 1 W.W. K. 78; 22 Sask. L. It. 
1C8.— CAN. 

si. AcIh rvgarded as unobjedionvablt 
by 8oUriUyi\] — Collusion cannot be 
imputed from ordinary acts of parties 
which a solr. would naturallj’^ regard as 
Inoffensive & unebjoctionuble. — JjINTON 
V. Gudkuian (1928), 1. 1^. R. 5(> Calc. 
53().~IND. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
C. (b) ii. 

3138 iii. .1— The fact that ' 

a husband’s suit for divorce has been 
brought at the request of a man, with 
whom deft, has been living for a 
number of years, & who has promised 
pltf. to pay all the costs in order that 
deft, may be made fro© to marry him, 
dotnj not constitute collusion. — Chrisi’- 

MAN90N V. ClimSTMANSON (Alta.), 
11027J 1 p. L.^R, 651; (1927] 1 


PART XIII. SECT. 7, SUB-SECT. 8.— 

C. (b) V. 

3159 i. Respondent assisting in 
identificaiion.] — The fact that deft, to 
a divorce action admitted to pltf.’s 
solr. bofore the trial that she had boon 
guilty of adultery with co-resp., & 
supplied the solr. with her photograph 
to be used for the purpose of identifica- 
tion, is not proof of collusion, where 
there is no evidence that pltf. ever 
had any arrangement with deft, that 
she should provide him with grounds 
for divorce. — Parry v. Parry, [1926 
.S D. L. R. 95 ; (19261 2 W. W. R. 185 ; 
20 Saak, L. R. 474.— CAN. 

PART Xni. SECT. 7, SUB-SECT. 3.— 
D. (a). 

sm. Is defence to suit for divorce on 
ground of hestiality.] — A. v. A., (1025] 
2 D. Ii. R. 1196 ; (1925] 2 W. W. R. 
154 ; 19 Sask. L. R. d46.~CAN. 

PART XIII, SECT. 7, SUB-SECT. 8.— 

D. (b) 1 . 

8169 iii. .] — Premchand Hira 

V. Bai Galal (1927), I. L. R. 51 Bom. 
man — TNn. 



Vol. XXVII— Husband and Wile. Cases 32a4a— 3667. 


3224a. .] — ^Howard v. Burtonwood (1742), 

Selwyn’s N. T. 13th edn., p. 9, n. 


Annniation : — Consd. Bernstein v. Bernstein, [1893] I*. 292. 
3234. Add, Annotation : — Consd. Hiatham v, Sta- 


tham, [1929] P. 131. 

3395. Add, Annotation : — ^Mentd. Blanchard v, 
Blancliard (1928), 138 L. T. 710. 


3433. Add, Annotation Refd. Welion v, Welton, 
[1927] P. 102. 

3436a. .] —Plows v. Plows (1928), 44 T. L. R. 

263. 

3449a. .] — Grayson v, Grayson (1927), 43 

T. L. R. 225. 

3470. Add Annotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 131) L. T. 410. 

3486. For “ Coupled with discretion ’’ read 
“ Coupled with desertion.” 

3533. Add, Amtoiaiion : — Refd. Sloggeti v. Slog- 
gett, [1928] P. 148. 

3537. Add, Annotation: — As to (1) Apld. O’Toolo 
V, O’Toole (1920), 134 L. T. 542. 

3539. Add. Anjiotations : — As to (2) Refd. Arnold 
&> Weaver v, Aniari, [1928] 1 K. H. 5S1. 
Generally^ Refd. Welton v. Welton, [19271 
P. 102. 


3540. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 162. 


3559. Add. Annotaiion : — Refd. Welton v. Welton, 
[1927] P. 102. 

3560. Add. Anyioiation : — Refd. Welton v. Welton, 
[19271 P. 102. 

3569. Add. Annotation - As to (1) Refd. Porter v. 
Porter (1928), 72 Sol. Jo. 820. 

Indorsement of Notice to A jyjtear 
(Vol. XXVII., i>. 375). 

Add the follomng case : — 

3635a. Form — Woman charged with aduitery 
named In petition.] — (1) On a wife’s petition 
for dissolution of marriage, which was unde- 
fended, a woman named in the petition as 
having committed adultery with il»e husband 
was ordertid to pay costs. 

(2) As the prayer in tlie petition eontaiu(*d 
a claim for costs against the woman named, 
in accordanc(‘ with an instruction of the 
senior registrar, dated June 4, 1927, the 
notice indorsed on the copy of the petition 
served t>n the woman was in the form set. out 
in Matrimonial (^aiises Rules, 1924, 
Ai)pcndi\: 1, iu ac(*orda.nee with r. 2 of those 
rules, & the woman’s name formed part of 
the titl(‘ oC the suit as resp.- -D.avis v. Davis 
isu Helbino (1928), 138 Ij. T. 023. 

3667. Add. Annotation Refd. Hyman v. H\ man, 
Hughes V. Hughes (1928), 139 Sj. 410. 


PART XIII. SECT. 7, SUB-SECT. 3. - 
D. (h) iii. 

8265 iii. ,]— Any matrimonial 

oilonco which In ItHclf is griouml for 
divomi but which Jias bc'cn condoned 
may be nmyod by snbs('quent 
commission of any other legally 
recognised matrirriomal oJicnee, e.g., 
cruelty. — A. v. A., [19*26] 2 L). L. Jt. 
119.6; [19261 2 W. \V. B. 164; J9 
Sask. L. 11. 346.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iv. 

3274 i. By desertion — For hw years 
ivithout reasonable excuse .] — Condoned 
adultery revived. — Spring v . SI’Ring 
(Alta.), [1926] 2 D. Ti. R. 893 ; [192G] 
2 W. W. R. 78.— CAN. 

1. For ** 1. Tiy desertion ** read 
‘ 3274 ii. 


PART XIII. SECT. 7, SUB-SECT. 4. - 

B. (d) i. 

3838 i. GenercU n/Zc.]-— L a(*iiance v. 
Rochon (Que.), 119271 1 1). L. R. 
1190.- CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

C. (a) i. 

3397 iii. .] Mi Na^lt v. 

McNally, [1927] 2 D. L. J{. 604 ; 69 
N. S. R. 268.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.- 
C. (a) iii. 

sn. Letter instigating adultery,] — 
(lALLACHKR V. (JaLLACRER, [1928] 
S. C. (Ot. of Sess.) 586. —SCOT. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

p. (a) h. 

3446 i. Principle on which court 
acts .] — There is nothing in Marriage 
Act, 1915, s. 131 (1), to indicate that 
the general rule Is that the discreijon 
of the ot. should be exercised against 
a petitioner who has himself been guilty 
of adultery, or that it should only be 
exercised In his favour in exceptional 
oircumstonces. The discretion of the 
ct., on the wording of the section, is 
quite open. If tuiything, the words 
would appear to indicate that ordinarily 
wisf would be granted not- 
witl^tandli^ the adultery of the 
petitioner, but that in such a casts the 
ct. is not bound to grant It. Under 


the section the ct. has an unfettered 
discretion, & it is neither desirable 
nor possiide to lay down detlmtc (S: 
rigid rules by which the ct. should be 
guided in all cases. The inert' nori' 
disclosuro in Ids affidavit by a i»eti(ionei 
of lilt* fact that ho has duiiiig the 
marriage comiidttod adulter ^ is not 
a sufficient ground for refusing a deta ts* 
7nst to which lie wtnild t»(,htT\\isc be 
entitled. — Arams r. Ai>\m.s, 1192S] 

V. Ij. n. 90; IJ928J A. L. il. 89.-- 
AUS. 

3448 i. Factors guvernmo eaernsc of.] 
— When ills admitted by petitioner that 
ho has been guilty of adulU)ry, the ct. 
will exercise Its diserotiori m his favour 
in a case that comes clearly witliin the 
piinciplcH laitl down in Wtlson v. 
Wilson, No. :1148 Laird r. Laird 
(1927), 38 B. C. K. 297.- CAN. 

3448 ii. .J — A wife A\bo \\a^ 

deserted by her liiisbaiid, having 
reason to btdiove he was tlead, iiiarntal 

second time. The first husband, 
turning up, iietitnuied for divorce. 
J(, ajipearcd from the evitlcnco that [ 
petitioner had been guilt v of 
infratdion of substantiully all l-li(‘ 
matters sot out lu Divorce M.itri- 
monial Uauses Act, s. 16, & that the 
W’ife was a very dc(q»ly injured w'omaii 
without a stain on her character • — 
Held: although there is power to 
refuse petitioner a decree, the judge' ’s 
diH(;rotioii is left unfettered ^ absolute* 
bv the legislature, & it is in the best 
iut^erestb of the wife, m the eircimi- 
stances, to be set. free ; the marriage 
will, therefore, bo dissolved on con- 
dition that i)ctitiom‘r gives security 
for the maiuleiiaiiee of resp. in the 
terms of sect. 17 of the statute. — 
Uarm.v V. Harney (1926), 39 B. C. It. 
275.— CAN. 

3448 iii. . I — Held : even if the 

evidence against the plt.f. justified 
the inference that he had commill.cd 
adulterj , tiie eireumstanccs of the ease, 
including the interests of pltf.’s child, 
waiTaiited the ct. In exercising its 
judicial discretion in Ids favour.— 
Wright v. Wkigut, 11928] 1 D. L. It. 
934 ; [1928J 1 W. W. K. 383.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

D. (a) V. 

3468 i. Whelhei conclusive in favour 
of petitioner .] — On a petition for 


dissoliit.ioii of marii<«g<“ under Divon’O 
A M.iti imomal ( :u usch AmeniliiK'nt Act, 
1920, ^ i. as amended l.v Jt>*Ji-22 Act. 
s. 2 (1), where rt'sp pro\e‘? to tlu* ct ’s 
satisfaction tliat the separation was due 
to potilnmei ’sadulterv, resp. is (‘nt.itled 
to relv on that a<lnlterv us a bar to 
petitioner’s claim for reliel, not wit, h- 
staiuling such adult ery was enndotu'd. 

Chapman v CnAPM\N, IJ926J N. Z. 
Ti It. 291. N.Z. 


PART Xin. SECT. 7, SUB-SECT. 4. - 
D. (a) Vi. 

3505 i. Desertion by respondent — No ex- 
cuse for 'jietihonei \s adultery — Jiigamous 
marriage ,.] — Bigamous adultery hy a 
husband, iu wholly inexcusable (‘Ir- 
eumstances : — Held : a liar to a diairee 
nisi, even though tho adultery did 
not oeeui until three ytuirs after tho 
wife’s desertion. & could not la' 
iigardod as eonducing to or exeiisiug 
that, desertion -Tiiomah r. Thom vk 
(N o. 2), [19261 V. li. n. 206; 47 

A.L T. 168 : [1926] Argus Jj. 11.186. 
AUS. 

3508 I. - - - Petitioner destitute.] - 
A wife was dest'rti'd hy lur husband 
for four veai-s & W’as forced hy ni'cessit v 
S: ciroumstanees to become uiu'haste 
— Held • her petition for divorxu' 

should be granted.— Reherio v 
Rebeiuo (1926), I. L. R. 54 Oalc. 80.— 
IND. 


PART XIII. SECT. 8, SUB-SECT. I . D. 

so. Jfoir suit comnoneed Xfrvss//// 
for lent of summons.] -CALLAM*r,R r 
C\rj.AM>Eit (Hask.), [1927 1 3 \\ . W. K. 
4 19.- -CAN. 


PART XIII. SECT. 8, SUB-SECT. 1. - 
F. (a). 

f i. Altcrvatire elauii foi tudictol 

separation.]— In a suit by u wife for 
divorce it is not, necessarv, or imhicd 
proper, to ask in hav(' a sepaiation 
agreement bctwaieii the parties set 
aside, or t,o include an alternative 
elaitu for judicial separation — Camrtu) 
V. Caairod (Sask ), [1927] 1 1>. L. It. 
365 ; [1927] 2 W . W. L. 769.— CAN. 


sp. By ctrunUrrlaim — In action for 
alimony.]- A claim f(»r divorce may be 
set up hy a eouiiterelaim to an action 
for ulimony -Sc’HEEREI! r. Soheerkr, 
[1928] 1 W. W. It. 306 ; 22 Sask. L. It. 
302.- -CAN. 



Cases 8776—4097. English and Empike Digest Supplement, 


3775. Add, Annotation : — Mentd. Blanchard v. 
Blanchard (1928), 138 I.. T. 716. 

3783a. Wife’s petition — Woman charged with 
adultery added as respondent with husband.] — 

Pepper v. Pepper & Baker, No. 4848a, post, 

3825a. When granted.]— Gleed v, Gleed 

(1927), 43 T. h, R. 678 ; 71 Sol. Jo. 729. 

3859. Add, Annotation : — Refd. McCausland v, 
McOausland (1927), 43 T. L. R. 592. 

3850a. .] — Where rcsp. is a minor, per- 

sonal service of the petition on resp. is good 
service, & the appointment of a guardian 
ad litem is not necessary. — McCausland 
McCausland (1927), 96 L, J. P. 149; 137 
L. T. 653 ; 43 T. L. R. 592 ; 71 Sol. Jo. 472. 

3866. Add, Annotation : — ^Mentd. Raeburn v. Rae- 
burn (1928), 13S L. T. 672. 

3867. Add, Armotations ; -Apld. Raeburn v, Rae- 
burn (1928), 138 L. T. 672. Consd. Johnstone 
V. JohnstoiKi, [1929] P. 165. 

3955. Add, Annotation : — ^Apprvd. Johnstone v, 
Johnstone, [1929] P. 165. 

4022. Add, AnnolMion : — Mentd. La Radiotech- 
nique %}, Weinbaum (1927), 137 L. T. 638. 

4028a. .]— Porter v. Porter (1928), 72 

Mol. Jo. 826. 

4063a. Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 190 (3).J— /idd : (1) the ellect of 


the above sub-sect, was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial separation ; (2 ) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her aduljiery, was a compett^nt suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its discretion, to 
award her alimony pendente Hie ; (3) as the 
means of the wife were insuflicient to support 
herself her two children, she was entitled to 
alimony pendente Hie, although the husband 
had contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, &. she had been able in some pre- 
carious fasliion to maintain herself. — W elton 
V, Welton, [1927] P. 3 62 ; 96 L. J. P. 75 ; 
136 L. T. 675 ; 43 T. L. R. 174 ; 71 Sol. Jo. 
121, O. A. 

4097. Add, Annotation : — Distd. Welton v. Welton, 
[1927] P. 162. 


PART Xin. SECT. 8. SUB-SECT. 2. 

sq. Non-disrlofnire of acts of adultery 
— A' or of ciremusUiiurs in which 
rcspimdent left petUiomr — Effect of .] — 
A hiiHbatid, wbo petitioued for divorce, 
on tbo ground of bis wife’s adultery, 
failed, in the affidavit m support of bis 
TK'titioii, to disclose certain acts of 
adulU'ry alleged by rcH[). against him, 
iV, also, failed to diselosc the cR- 
cumstanccH in wbudi resp. left bini : — 
JIdd : the non-disclosure in the 

affidavit of l-bese facts was, of itself, 
not a Hiiflleicnt gi*ound for dismissing 
ibc petition, but the petitioncjr should 
have lieen given an opi>ortnnlty of 
(‘xplainiiig, if be were able, bow the 
affidavit came to be drawn as it was. — 
y V. McKay. 1192»] V. L. It. fi.— 

AUS. 

Riffhf to cross-examine 

peidioner ns to — Evidence in disproof not 
already (riven. ]-- Petitioner having failed 
1.0 disclose, ill bis affidavit in 8U])port 
of bis petition, nets of adultery alleged 
by bis wife to have btMUi committed 
by liim, was crosh-examined to show 
that he bad eommittxid such adultery , 
--field: the vitucss, not having 

alriHidy given evidence in dlspn»of of 
ftueb alleged adultery, should not. by 
reason of Marriage Act, 192;i, s. b, 
have been askiul such questions at. 
that stage, unless iireviously warned 
that be was not lH»imd to answer them. 
—McKay r. McKay, f]928J V. L. Jl. 
fi.— AUS. 

PART XIII. SECT. 8, SUB-SECT. 4.— D. 

St. J,cmie to sue in formd pauperis— 
When grarded.] — Coleridok v. Cole- 
judge (Man.), [1926] 2 D. L. 11. 89fi ; 
[19261 1 W. W. R. 857.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 4. - 
E. (b) i. 

sv. Where uneorrobornUd affidavit of 
petitioner only evidence.] — 'Jiie et. wull 
not dispense with tlic co-respondent in 
a suit for dissolution of marriage on 
the uncorroborated affidavit of peti- 
tioner only.' “SPAHK15S r. Sparkes, 
[1928] N. Z. L. U. 750.--N.Z. 

PART XIII. SECT. 8. SUB-SECT. 4. - 
E. (c). 

3826 i. Where leave granted — 


PititiuH amended — Substituted service 
of notice of amendment — Advertisunent. ] 
— When, on a petition for divoreis, an 
order dispensing with the naming of a 
co-resp. has been made & for sub- 
stituted service, & subsoqueiil.ly an 
aitpln. to amend the jietltJon by adding 
a further charge of adultery was 
allowcjd, the ct. ordered that sub- 
stitut(5d service of the notice of 
amondmeut be served by registered 
post on an uncle of the jietitioner, bi. 
that, a notice that the petition had 
b(‘cn amendeil be advertised, & 
enlarged the time for appearance, but 
wen; of ojiinion that no further order 
was necessary for leave to iirocee.d 
w’ithout naming a co-resp.— Martin 

V. Martin, [1927J 8. A. 8. R. 363.— 
AUS. 

PART XIII. SECT. 8, SUB-SECT. 4.-- 

F. (a). 

3836 i. Position of intervener.]— Held : 
a “ party ” within K. B. Rule 901. — - 
Bussell r. Bussm.L & MuKenna 
(N o. 3), [1927] 3 W. W. R. 600.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 5.— B. 

3853 ii. .] — Substitutional sor- 

viee lu a divorcie action effected m 
accordance with an order therefor 
regularly made is oquivaleut, to personal 
service, 8: it is not necessary that actual 
notice of the proceedings should reach 
deft. —Partington v. Partington, 
[192.51 3 I). L. R. 1085 ; [1925] 2 

W. W. R. 723 ; revsg. 19 Soak. L. R. 
402 ; [1925] 1 W. W. R. 1039.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 5.— 
E. (o) ii. 

3909 i. Service complete on proof of 
receipt by respondent.] — Sheriff v. 
Sheriff, [1928] V. I.. R. 585.— AUS. 


PART XIII. SECT. 8. SUB-SECT. 5.— F. 

3917 ii. Suxim in England before 

commissioner for oaths — Admissibility.] 
— An affidavit, purporting to bo sworn 
in England before a person describing 
himself as a corar. for oaths, may ho 
received in evidence of the facts 
deiiosed to therein in proof of service 
of the petition & citation in a divorce 
suit.- Thomas v. Thomas, [1926] 


V. L. R. 188 ; 47 A. L. T. 157 ; [1926] 
Argus L. R. 137.— AUS. 


PART XIII. SECT. 8, SUB-SECT. 8. — B. 

sw. Further better parhcidars — 
When ordered.] — Petitioner for divorce 
ord(;red, on motion of co-n'sp., to 
deliver further & better particulars of 
tlie dates & places when & w'here the 
acts of odultcTj’ namtionod in the 
petition were coinTnitte,d. — (Iushowaty 
V. (lURHowATV' Jones, [1925] 3 
1 ). L. R. 436 ; 11925] 2 W. W. R. 238 ; 
35 Man. L. R. 134.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 11.— 
A. 

r i. Adultery by both parties .] — 

On t he heaniig of a T>ctition A cross - 
})etjti()n for divorce it apjieared that 
both the husband &: wife had i;omimtted 
adultery : — Held : the wife's petition 
should be dismissed, hut that the 
marriage should be dissolved on the 
husband’s cross-petition. — S, v. S. 
(1927), 30 W. A. L. R. 40.— AUS. 

PART XIII. SECT. 9. SUB-SECT, 1.— A. 

sy. Nut local master.] — In an action 
for judicial separation &; alimony 
a^ipUcations for interim alimony must 
made to a ludge in chambers ; a 
local master has no jurisdiction to 
enteirtaiii them 

Where an order for interim allmonv 
has been made by a local master, such 
order is a nullity, but a judge in 
chambers has no jurisdiction to set it 
aside wheix; the application to him is 
not by way of appeal, — Voliioffeb v. 
VoLlloFr’ER, [1925] 3 D. L. R. 552 ; 
[1925] 2 W. W. K. 301 ; 19 Sask. L. R. 
442.— CAN. 


PART XIII. SECT. 9, SUB-SECT. 1.— 
B. (c). 

4086 iv. .] — An order for pay- 

ment by deft, to pltf. in an action for 
alimony of interim alinionv & dis- 
bursements wa-s set aside, pltf. having 
moans of her otvn ample for the pur- 
pose of maintaining herself & bringing 
the action to trial. — (.tibbs v. (jibbb, 
[1925] 2 D. L. R. 880 ; 66 O. L. R. 
614.— CAN. 



Vol. X3CVn.— Husband and Wife. Cases 4098— 4354b. 


4098. Add, Annotation : — Distd. Welton v, Welton, 
[1927] P. 162. 

4098a. .] — Welton v. Welton, No. 4063a, 

ante, 

4111. Add. Annotation: — Generally, Refd. Qilbey 
V, Gilbey, [1927] P. 197. 

4131. Add. Annotations : — Refd. Capron v. Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

4156. Add. Annotation : — Consd. M. v. M., [1928] 
P. 123. 

4158. Add. Annotation : — Refd. Welton v. Welton 
(1926), 43 T. L. R. 161. 

4189a. In suit for judicial separation — Before decree 
nisi.] — The provision of alimony pendente 
lite is a privilege of the wife for her sub- 
sistence during tlie litigation ; & a wife who 
has obtained a decree of judicial separation 
is not entitled to an allotment of alimony 
pendente life, unless she has obtained an 
order for it before the decree, although she 
ma.y have commenced earlier 

in the suit to obtain it. — M. r. M., [1928] P. 
123 ; 97 K .T. P. 101 ; 138 L. T. 648 ; 44 
T. L. R. 299 ; 72 Sol. Jo. If, 5. 

4278. Add. Annotation : — As to (2) Apld. Williams 
V. Williams, (1929] P. 114. 

4278a. When appeal lies.] — The prin- 

ciple that the ct. will provide for the 
wife’s costs of a matrimonial suit originally 
arose from the fact that on her marriage her 
property passed to her husband, but it still 
obtains, though at the present day the 
. question is whether as a litigant slie has 
sullicient sepoi’ato estate wherewith to pay 
the costs of a solr. The power of a registrar 
under Matrimonial Causes Rules, 1924, r. 91, 
to provide for the wife’s costs is discretionary 
& not subject to review unless be has clearly 
proceeded on a basis which is wrong. He is 
entitled to lake into consideration the capital 
& income of both parties & the nature & 
availabihty of it in arriving at a conclusion 
as to the “ suflici(mt separate estate ” of the 
wife within the rule. Among other matters 
the amount of an allowance under an existing 
deed of separation is a factor, although partly 
& I)7*imarily intended as an alimentary j)ro- 
vision not as a fund for defraying costs. — 
WILLIAJVIS V. Williams, [1929] 1*. 114; 98 
L. J. P. 40 ; 140 L. T. 383 ; 45 T. L. R. 157 ; 
73 Sol. Jo. 77. 

4280a. .j - On a husband’s petitioning 

for divorce on the ground of his wife’s alleged 
adultery with a named co-resp., the paternity 
of a cliild being in dispute, the wife by her 
answer admitted the birth of the cliild, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. it was 
urged on behalf of petitioner that the plead- 
ings showed that the wife had not a good 
ground for her defence so as to justify an 
order against her husband to secure her 
costs. In accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct. — Re 

PART XIII. SECT. 9, SUB-SECT. 6.— A. 

sx. Whether court can grant interim 
costa to vnfe .] — There is no rule or 
practice Ih Alberta which permits the 
ijrranting of Interim coists to a wife in 
a divorce action. — JIousseau v, Rous- 
seau, [192H] 3 D. L. it. in.') ; [192H] 2 
W. W. K. 104 ; 23 Alta. L. R. 371.— CAN. 

J.S. 


A. B.’s Petition, [1928] P. 25 ; svh nom. 

S. V. S. & P., 97 L. J. P. 37 ; 138 L. T. 302 ; 
44 T. L. R. 52 ; 72 Sol. Jo. 31. 

4281a. .] — A husband cannot 

refuse to pay & give security for his wife’s 
costs of divorce suit or issuci as to domicil 
merely on the ground that he disputes the 
jurisdiction. A husband who appears under 
protest to a wife’s petition &; disputes the 
jurisdiction on the ground of his having a 
foreign domicil may be ordered to pay his 
wife’s costs of suit up to ihe setting down 
of the issue &: to give security for her costs 
attendant on the issue & down i-o tlie close 
of pleadings, on the ground per Lord Han- 
worth, M.R., & Lawrence, L.J., tliat the 
ct. had jurisdiction to make the order under 
Matrimonial Causes Rules, 1924, r. 91 ; per 
Greer, L.J., that the ct. liad inherent juris- 
diction derived from the practice of the old 
Ecclesiastical Cts. — Johnstone v. John- 
stone, (1929J P. 165; 98 L. J. P. 76; 140 
L. T. 451, C. A. 

4281b. Origin of principle.] — Williams v. 

Williams, No. 1278a, ante. 

4293a. What must be considered.] — 

Williams v. Williams, No. 1278a, ante. 

4296. Add. Aimoialions : — Refd. Welton v. Welton» 
[1927] P. 162; Arnold Weave r r. Amari, 
[1928] 1 K. B. 584. 

4305. Add. Annotation : — As to (3) Refd. Arnold 
& Weaver v. Amari, [I92S] 1 K. B. 584. 

4306. Add. A7inotaHon : — Refd. Fanshawe v. Fan- 
shawc, [1927] 1». 238. 

4307. Add. Annotation -As to (i) Refd. Baldwin 
Rai)er v. Baldwin Kai)er Metz (1920), 42 

T. L. R. 619. 

4313. Add. Citations 95 L. J. P. 18 ; 134 L. T. 
414. 

4342a. District registrar —Poor persons’ 

suit commenced in district registry.] — In a 

poor persons’ undefended nullity suit com- 
menced in a district registry it determined 
on assize m accordance with tlie Matrimonial 
Causes at Assizes Order, 1922, the district 
registrar has authority to afipoint medical 
inspectors in accordance with the jiractice 
of the Divorce Registry. — Stroud v. Stroud 
(otherwise Grantham) (1929), 45 T. L. R. 
248 ; 73 Sol. Jo. 221. 

4354a. “ Discretion cases ” — Adultery by 

petitioner— Insertion in defended list neces- 
sary.] — Howell v. Howell A Davidson 
(1926), 42 T. L. R. 497. 

4354b. Application to expedite trial — Grounds 

for refusing.] — The ct., on the ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on th(i ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be born as the r(*sult of 
resp.’s relations with that woman. — P. v. 1’. 
(1927), 44 T. L. R. 114 ; 71 Sol. Jo. 964. 


PART XIII. SECT. 10, SUB-SECT. 1.— 
A. 

4308 i. Against whom order made — 
Not infant intervener or ?as mxt friend.] 
— Russell r. Russell & McKenna 
(Man.), [19271 4 D. L. R. 403 ; [1927] 
3 W. VV. R. 144.— CAN. 

801 


PART XIII. SECT. 10, SUB-SECT. 1.— 
C. 

4325 i. What interrogatories allowed — 
liclating to charge of adulter g .] — On an 
examination for discovery, in an action 
for judicial separation & alimony, deft. 
Bhould not bi‘ rc<iuired to answer 
questions intended to fasten responsi- 

51 



Cases 4406a— 4837. English and Empire Digest Supplement, 


4406a. Substituted service of petition on 

respondent & co-respondent.]— T utt v, Tutt 

Wood (1928), 165 L. T. Jo. 55. 

4422. Add, Annotation : — Distd. Preger v. Preger 
(1920), KM L. T. 070. 

4427. Add, Citation 11 W. R. 85. 

4434. Add, Armotation : — Refd. Capron v, Capron, 
[1927JP. 2^0. I 

4439. Add, Annoiaiion : — ^Consd. Cavendish v. 
C-avendisli, [1920] 1*. 10, 

4442. Add, Annotation: — Reid. Bosworthick v. 
Bos wortj lick, 1 1927] P. 04. 

4447a. .] — In undefended petitions for divorce 

the ct. should not be asked to act on evidence 
idcnt/ilying resp. iiy photograph when per- 
sonal identiO cation by witnesses could easily 
have been effected. —P hacticb: Note (1925), 
159 L. T, Jo. 95. 

4636. Add, Annotation: — Refd. Sloggett v. 

Sloggett, [1928 1 P. 1J8. 

4650. Add, Annotation : — As to {!) Refd. Htathani 
r. Stathani, [1929] P. 131. 

4671. Add. Annotations : — ^Mentd. Welton v. Wcl- f 
ton, 1 1927 1 i\ 102: 8tathani v. Stathani, 
[192911*. 1.31. 

B. By Whom Assessed (Vol. XXVII., p. 452). 
After the cross-reference add as follows : — 

4677a. By court.] — The ct. has power to direct • 
that' damages alia.ll be asst^ssed by a judge 
alone, unless one of tlie parties apidies for 
trial by jury. The practice is now regulated 


by R. S. 0., Ord. 36, rr. 2-6, & Matrimonial 
Causes Rules, 1924, r. 30 (6). — Bedford v. 
Bedford & Powdrit^l (1926), 96 L. J. P. 
22 ; 136 L. T. 383. 

4746. Add. Annotation : — Generally ^ Refd. Bos- 
worthick V. Bosworthick, [1927] P. 64. 

4767a. Effect of — On status of parties.] — A 

decree for restitution of conjugal rights with 
the usual finding that the parties to the suit 
are husband & wife, though it may not 
directly affect their status, nevertheless 
proceeds upon the basis of their status being 
thus conclusively established inter paries. 
Resp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the jiarties. A subsequent suit 
for nullity of the marriage, in which bigamy 
is alleged to have been in fact committed by 
one of the parties to it, does not, after this 
finding of its validity as between them, 
afford any ex(;eption to the general rule of 
estoppel. — Woodland v. Woodland (other- 
wise Belin or Barton), [1928] P. 109 ; 97 
L. J. P. 92 ; 139 L. T. 263 ; 44 T. L. R. 495 
72 Sol. Jo. 303. 

4790. Add. Annotations : — ^Refd. Bosworthick v, 
Bosworthick, 1 1 927] P. 64 ; Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L, T. 416. 

4837. Add, Aymoiation : — As to (2) Refd. Darn- 
borough V, Darnborough & Smith, Clare 
Intervening (1926), 90 L. T. P. 24, 


bility on him for cortahi lottorfl, wliero 
Buoh toml to biliovv that h(*- has 

coninill.tod adiiltA^rv. — iiiOHTHEAiiT v. 
Lkhititkaut (Sa.sU.), 4 D. L It. 

885 ; [IU2CJ 3 W. W. It. 494. — CAN. 

PART XIII. SECT. 11, SUB-SECT. 1. 

sy, for prcnomUrativc of • 

evnlc nor Effect of declaration of no 
intention to remarry .] — In u divorce 
action tlie rule as to the prepondoranee 
of evidence In civil actions Hhould not 
ho weakened, Imt the cv idcnce ro(julrcd 
to (‘stablish pltf.’ri case should bo, if 
anyth liiK, stroiiurcr & more propoiidcrat- 
in{? than in other actioiis. Pltf. in a 
divorce action who proves a coho 
cntitlinf? him to a divorce is not pre- 
judiced or deprived of his rijcht to the 
divorce becaiiHC he declar(*H that if 
lie iJret.H it he does not intend to remarry. 
JiKIlOKOl'' V. JjKlJOlOlTF cV (tKllMAlN, 

I J 928 I 2 D. L j{. 23 ; (1928] 1 \V. W. 11. 
423; 23 Alta. J.. ll. 328.- CAN. 

P.ART Xlll. SECT. 11. SUB-SECT. 2. 
4376 i. 11 lulfier Jornial ttro(tf essadial 
— Suit for fitUMdiition— Daniayes (loinied 
ayoinHt ro-xxjiondeni .] — Whciv on a 
politioii foi divorce damiiKcs are 
cIimhumI airMinst id-i-esp. priind jacic 
proof of mari’ja'rTe, if not, rebiitled, is 
Hultlcient 1 o nu i't iln' strici nchs of proof 
reijjiiirod in (be orlmmal coiivci-sation 
phase of the pi (x ecdiinrs.— Ksn.HT v. 
KNKJnT & OW’KVS I 19251 2 l>. L. U. 
467 ; 1192.5] 1 At. W. ];. 821.— CAN. 

PART XIII. SECT. 11, SUB-SECT. 3.— 
B. (b). 

4384 i. “ Prorredina 'in.stitided m 
conser/uenee of advIUry ” — Sint for 
nullity. 1“ In a suit for nnllit v potitionor 
may be eomiiclled to answiT (luestions 
tA*ndinfi: to show that he has committed 
adnlterv.— W. r. \S ., [1926] S. A. S. K. 

4 2.5.— AUS. 

PART XIIl. SECT. 11, SUB-SECT. 8. 

h i. .] — In a suit liy a 

linsband for divorce, letters wrilt(*n 
hy t lie w ifc < o CO -resp., but not delivered 
to bini, are not made t'videnco of 


adultery admissible against co-resp. 
by Ceylon F.videnco Oi'dinance, 1895, 
s. 9. The fact that co-resp. ’s counsel 
has based (lucstioijs in cro'^s -examina- 
tion upon the coiitont-s of the letters, 
which had properly been adinitt.ed as 
evidence ugainsi. the wife, does not 
make the Jotters ovidence against co- I 
resp. — Gabriel v. Eliatamby, [1926] 
A. C, 133; 95 L. J, P. C. 9; 134 
L. T. 200.- CEYLON. 

h il. IjCtlerH to JinsOand from 

all( yed adulterers Taken from h ushn ud 's 
desk hy vnjt .] — TJdd : admissible. — 
LKJimrEART V. IJOIITHEART, [1927] 

] D, L. U. 386 ; 11927] 1 W. W. Jl. 
393 ; 21 Sask. L. Jl. 300.— CAN. 

m i, .] — I’ho pursuer in aji 

action of divorcse for aduJtAjry, instituted 
iu 1923, reclaimed against an Inter- 
looutor, pronounced in 1927, which 
assoilzied defender & co-defender. 
Jh'foro the case was put out for liearing 
iu the Inner House, pursuer presented a 
note, in which she asivcd leave to amend 
her leeord, & to lead evidence regartling 
certain incidents which occurred in 
1925, for the purpose of throwing light 
upon the relations of defender & co- 
defender prior to the date of the action. 
The ct. in the exercise of its discretion, 
granted the leave craved. — Itoss v. 
floss, [1928] S. C. (Ct. of Sesfl.) 600. — 
SCOT. 

sz. Admissions — Of adultery — By 
imfc — Bastardising offspring.] — Ad- 
nnssions by a wife, that the father of 
a cliild born to her during the marriage 
W71H not her husband : — Held : receiv- 
able In evidence, so far as they did not 
I'olate to non-access. — JusnoE v. 
JUBHOE, 119251 S. A. S. R. 278.— AUS. 

PART XIII. SECT. 11, SUB-SECT. 12. 

4456 ii. .1 — Dahlbero v. 

Swanson. |1927] 3 D. L. Jl. 069 ; 
11927] 1 W. W. R. 617 ; 21 Sask. L. 11. 
388.— CAN. 


PART XIII. SECT. 16, SUB-SECT. 2.— 
A. 

g i. — WUMrauxU at trial — Order 


directing husband, to pay interim cost): 
not affected.] v. Caairtti) 
(Sjisk.). [1927] 4 I). L. R. 365 ; [1927] 

2 W. W. R. 759.— CAN. 


PART XIII. SECT. 16, SUB-SECT. 5.— 
A. 

4676 i. General rule,] — The factors 
to be considered in granting damages 
against co-resp. are (1) the actual value 
of the wife to the husband ; (2) the 
injury to his feelings, the blow to his 
marital honour & the hurt to his 
matrimonial & family lifo. — Haynes 
V . IlAYNEB (Sask.), [1926] 4 D. 1.. R. 
473 ; [1926] 2 W. W. R. 720.— CAN. 


PART XIII. SECT. 16, SUB-SECT. 5. - 
B. 

sb. By jury.] — It is not th(^ law iu 
Saskatchowan that damages against 
co-resp. must be assessed by a jury. — 
Rider v. Rider, 11925] 3 1). L. Jl. 
370 ; [1925] 1 W. W. R. 1051; 19 

Sask. L. R. 334.— CAN. 


PART XIII. SECT. 16, SUB-SECT. 5.— 

D. (b). 

4685 i. Not punitive.] — Rider v. 
Rider, [1925] 3 D. L. R. 370 ; [1925] 
1 W. W. R. 1051 ; 19 Sask. L. R. 384. 
—CAN. 

4685 ii, .] — Tranter y. Tranter 

& Laaid, [1925] N. Z. L. R. 593.— N.Z. 


PART XIII. SECT. 16, SUB-SECT. 5.— 
D. (0). 

4690 i. Whether bar to claim for 
damages — Illicit relationship continued 
after knowledge. ] — Co-resp . ’s oonduet 
in continuing adulterous relations with 
resp. after he became aware that she 
was married : — Held : to deprive him 
of any protection with respect to 
Immunity from damages to which his 
prior ignorance of her married state 
might have entitled him. — H aynes v. 
Haynes (Sask.), [1926] 4 D. L. R. 
473 ; [1926] 2 W. W. R. 726.— CAN. 
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4845. Add* Annotation : — Refd. Capron v, Capron, 
[1927] P. 243. 

4848a. — Wife’s petition — Woman charged with 

adultery added as respondent.] If, in a wife’s | 
suit for divore(‘, the married woman witli 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against botii 
resps., but, as regards the married woman, 
limited to her separate estate. — Peppkii r. 
Pepper & Baker (1926), 90 L. J. P. 17 ; 130 
U T. 224 ; 43 T. L. R. 1. 

4848b. — .]— Davis v . Davis & 

Helbing, No. 3035a, ante. 

4866. For first catchword “ ” r(*ad Petition 

successful.” 

4873a. .]— P. V. P. (1929), 73 Sol. 

.To. 144. 

4882a. .] — Where a wife’s petition is dis- 

missed, the facts that security for the wife’s 
costs has been ordered, & that the conduct 
of the wife’s solr. is not open to censure, d<» | 
not dexuive the ct. of its discridlon to give 
costs or to refuse them to the wife or to give 
costs against the wile. — Bat.dwtn Raper. v, 
Baldwin Raper Metz, Baldwin Raper 
V. Baldwin Raper (1920), 42 O'. L. R. 019. 

4884. Add. Annolaiion : — A.s io (1) Refd. Welton 
V. Welton, [1927] P. 102. 

4909a. To secure wife’s costs - -Undefended 

petition by wife — Subsequent defence on i 
admission of adultery by wife.] — On the ; 
abandonment by a wife of her prayiT in I 
a petition for the dissolution of her marriage, | 
which petition was originally undefendtHl, j 
her husband, by h'ave, filed an aiiswt*r all(*ging 
adultery admitted by Ins wile as her reason 
for having her prayer struck out. The 
registrar refused to make an order for securing 
the wife’s costs on tli(‘ fact of the wife's 
admission being brought to his notice. At 
the trial of the suit r»ii the husband’s pi‘a>(‘r 
the (d. grani-ed the liusband a de<;ree rtlsi k, j 
made an order for the wile’s costs “ in the } 
ordinary way.” A ditliculty arose in the ' 
interpretation of the order, inasmuch as the | 
usual order for security had nt>t been made ; — | 
Held : though solrs. acting for a wile must. ! 


avail themselves of the rules in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
liusband, until his wife’s admission of adultery, 
had desirt'd the success of his wife’s suit, 
th(u*(‘fore t.he ct. direetod, in the exercise of 
its discretion, that the husband must pay 
his wife’s costs properly incurred up to 
service of th(i summons for leave to file an 
answer. — CIoddard v. Goddard (1929), 3 40 
L. T. 472 ; 45 T. L. R. 229 ; 73 Sol. .To. 174. 

4918. Add. Arnwfafion : — Consd. .Tohnstono v. 
Johnstuni', [1929] P. 165. 

4943. Add. Annotation : — Mentd. A. -G. for Alberta 
V. Cook, [1926] A. C. 411. 

4960. Add. Annolaiion :--Expia. P. r. P. (1929), 
73 Sol. Jo. Ml. 

4985. Add. Annotation,^: — A.9 to (2) Folld. Earl v. 
Earl A Kyle (192(;), 9(i L. J. I*. 23. Refd. 
ilorwood V. Siat ('small Publishing (V). (1929), 
9S E. .T. K. R. 450. 

4985a. — — — Where an order ha.s 

been made ” consolidating ” a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on tlie ground of the husband’s 
cruelty A .adultery, A tlie two suits have 
been tried i.ogether, the ct. has no power 
under .lud. (Consolula-tion) Act, 1925 (c. 49), 
s. 50, to order co-resp. to jiay the costs of 
th(‘ wife’s suit to which he was not a “ party.” 
— Earl v. Earl A Kyle, Earl v. Earl 
. P. 23 ; 136 Ji. T. 383. 

4985b. Cross charges by wife.] — If a wife makes 
cross charge's of cruelty A of adultery with a 
na.m('d woman against a husband in her 
answiT to his p(^.tition for dissolution (jf 
marriage' A the cross charges fail, the woman 
iiit(‘rvening being dismissed from the suit 
with costs A th(‘ liusband being granted a 
decr(‘e nisi, there is one proceeding only, A 
co-resp. can be e.ondemned in the whole of 
the costs, including those of the intervener. 
— Darnborottgii V. Darnborough a Smith 
(1926), 96 L. J. P. 21 ; 136 L. T. 384. 

5049a. Not cited — Same name as pelson cited.] 

— In this jx'titiun by a wife for divorce a 
woman intervened who liad not been served 
with tlu' jietition A against whom there 
was no charge, though her na-mo was the same 


PART XIII. SECT. 17, SUB-SECT. 2. 

a i. GranU'd when divorce decree 

Althouprh u claiiu for illvoroo 
is withdrawn at the trial, pltf. is eut.itlod 
to judicial si'paration where the evi- 
dence warrants tlie j^rautln^f of it A 
justifies the ct. iu disrcpcai'dini? a, 
Ht'paration agreement between the 
parties. — C amhud v. Camuud (Sask.), 
11927] 4 I). L. R. 305; [1927] 2 
W. W. R. 759.— CAN. 

e i. Nccessitu for service .] — A 

decree nisi in a. divorce action should 
he promptly isHiied & served, whether 
it contains any special terms or not. — 
Olivek V. Oltvek, [192«] 4 D. L. R. 
560 ; [1928] 3 W. W. K. 33.— CAN. 

PART XIII. SECT. 18, SUB-SECT. 3. — 
B. 

r i. .] — Although the 

question of costs is within the dis- 
cretion of the ct., it seems to bo a rule 
of practice that a wife found guilty 
of adultery who unsuccessfully appeals 
against the judgment shouhl not 
get her costs of such appeal unless 
she shows special circumstances.- - 
Wharton r. Wharton A Young, 
11928] S. R. Q. 251.- AUS. 


r ii. Dismissal of suit on ground 

of absence of }urisdivtion.\ — Held: it 
was not competent to a.ward expenses 
to a wife, wlw'ro the suit had hoi'ii dis- 
'lussed on the groimd that tlii' ct. had j 
no jurisdiction, Ac the husband had , 
not appeared to defend. — K kllv v. I 
Kelly. [1928] S. C. 43. SCOT. 


PART XIII. SECT. 18. SUB-SECT. 3.-- 
C. (b). 

t i. .] — Although a divorce 

pijtition by a husband is decided in liis 
favour, the wife is entitled to her costs, 
if she has had them secured A lier 
defence has been band fide. — Knight 
V. Knight A Owens. [1925] 2 D. L. R. 
4«7 ; [1925] 1 W. W. R. 824. — CAN. 

b i. Co.sts not secured.]— A wife 

wlio ]s unsuccessful in defending a 
divorce action Is not ontitleii to costs 
wdiere she has not had them securod. — 
Johnson v. .Toitnhon A Ehicksen, 
[1928] 3 W. W. K. 574.— CAN. 

PART XIII. SECT. 18, SUB-SECT. 3.- 
F. (c). 

4953 i. Petition by hushand -Wife 

Cif\n 


proved innocenl.y Held • K. li. lUile 
951 was not applicable, A fnll costs 
should be paid to the solr. of the 
successful wife. — 1‘uf.hton v, Prebton 
A Moxlky, [1925J 4 D. h. R. 1013.— 
CAN. 


PART XIII. SECT. 18. SUB-SECT. 4.— 
B. 

f. Read now “ 4964 i.” 

4964 ii. S. P. CuoHSE v. CnOi^HE A 
Heath (1926), 28 W. A. L. R. 10.— 

AUS, 


PART XIII. SECT. 18, SUB-SECT. 4.— 

C. (c) i. 

5020 i. Effect of knn tried tie - Inability 
of co-respondent for tehole costs.] — If 
co-resp. knew that the woman was 
married A a divorce is granted, ho is 
liable for all t costs of th(3 proceedings, 
including Umse which (he hnsliamJ 
has htHiii comp('lled to pay th«j wife.- 
K NIGHT V. Knight A uwenh, [1925] 
2 D. h. U. 467 ; [1925] 1 W. W. R. 
824. - CAN. 
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as that attributed in the petition to the 
woman actually cited. The ct. refused to 
allow the intervener her costs. — Darn- 
noiiOTJGH V, Darnborough (1929), 141 L. T. 
«10 ; 46 T. L. U. 603; 73 Sol. Jo. 514. 

5050a. Profit costs — When ordered.] — 

Gribble V. Gribblb (1929), 45 T. L. R. 192 ; 
73 Sol. Jo. 61 . 

5067. Add. Annotation : — Refd. Sloggett v. 
Sloggett, [1928] P. 148. 

5068. Add. Annotations : — Consd. Hyman v. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 
416. Refd. Statham v. Statham, [1929] 
P. 131. 

5068a. Time for investigations not limited.]*— 

Mackenzie v. Mackenzie (1928), 72 Sol. Jo. 
400. 

5070. Add. Annotation : — Consd. Sloggett v. 

Sloggett, [1928] P. 148. 

5071. Add. Annotation : — ^Mentd. A. -G. for Alberta 
V. Cook, [1926] A. C. 444. 

5074. Add. Annotations : — Refd. Sloggett v. Slog- 
gett, [1928] P. 148. Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
5076. Add. Annotation : — Refd. Sloggett v. 

Sloggett, [1928] P, 148. 

5076a. .] — 3'he intervention of &, if necessary, 

the calling of evidence by the King’s ProcUii*, 
snbjec.t- to the direction of the A.-G., in a suit 


for the dissolution of marriage, before decree 
nisi, is not limited to cases of suspected 
collusion. — S loggett v. Sloggett, [1928] P. 
148 ; 97 L. J. P. 71 ; 139 L. T. 238 ; 44 
T. L. B. 394 ; 72 Sol. Jo. 192. 

5112. Add. Annotation : — ^Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

5197. Add. Annotation: — Refd. Fletcher 

Fletcher, [1928] P. 20. 

5209. Add. Annotation : — ^Mentd. Hyman v. Hyman, 
[1929] A. C. 601. 

5236. Add. Annotation : — Refd. Woodland v. 
Woodland (otherwise Belin), [1928] P. 169. 

5271a. .] — Miller v. Miller (1928), 

72 Sol. Jo. 205. 

5271b. Who may apply — Respondent.] — Miller 
V. Miller (1928), 72 Sol. Jo. 205. 

5327. Add. Annotation : — Generally, Refd. Hyman 
V. llyman, [1929] A. C. 601. 

5332. Add. Annotations : — Consd. Gandy v. Gandy 
(1885), 30 Ch. D. 57. Dbtd. Hyman v. 
Hyman, [1 929] A. C. 601 . Refd. May v. May 
(1929), 98 L. J. K. B. 770. 

K. Enforcement of Order (Vol. XXVII.,p. 500). 

After “ Injunction — Restraining husband from 

receiving legacy]^’ add “ Restraining 

husband from receiving dividends.] — See 

No. 5995a, post.'' 


PART XIII. SECT. 20. SUB-SECT. 1. 

6093 i. King's Proetor .] — Tbo Kind’s 
l*rocl/()r can mtervonu in an action tor 
divorce in the Supreme Ct. of Alberta, 
iSc can so intervime on tlie ground of 
oolluhion or on th<‘ ground of material 
lactH not Liought before tb(‘ cl. — 
IOlkoweuh V. ELKOWKrn, [lJ)2ri] 4 
J>. li. K. 1037 ; |J92.')J 3 W. W. It. 700 ; 
'UjCTr/.. 1192.^1] 3 i). L. H. C7G; (1923] 
2 W. W. Jl. 483.— CAN. 

PART Xlll. SECT. 20, SUB-SECT. 3.— 

A. 

sd. Jiarcr ohlatnrd hu cvidtnce 
“ framed up ” between defendant tf’ dc- 
tective emvloyed ftp pclittoncr. \ — Held : 
t,bo decree Bboiild be reKcinded, even 
though neither petitioner nor her soli*. 
\\cre implicated in tlie “ framc-np.” — 
Buhskul V. llirHHKJJ, A' McKenna (No. 
2) (Man.), (1 927 J 3 W. W.IL 297.— CAN. 

PART XIII. SECT. 20, SUB-SECT. 4.— 
A. (g) ii. 

sf. Unsuccessful allegation of col- 
Insiniu] — If, on an intervention by the 
KingV I’roctor, l,he allegation of 
coJlusioii failH, the practiee in England, 
that the King’n I’roeLor la not entitled 
to cohtH, IS not necessarily applicable 
111 the Supreme Ct. of Alberta. — 
Elkowkcii V. Ei.koweoii, I1923J 4 
r>. L. II. 1037 ; 11923] 3 . W. B. 

703.— CAN. 

PART XIII. SECT. 21, SUB-SECT. 3.— 

B. (a). 

Bj. Refusal of trial judge to 
infer adultery.] Apiieal dismiHsecI. — 
Henoehhon r. Uendeiwon A IMoKay, 

1 1927 J 3 D. L. K. 813; (19271 2 

W\ W. K. 473 ; 21 Sask. J.. It. (173.— 
CAN. 

PART XIII. SECT. 21, SUB-SECT. 4. 

sk. Action for declaration that deirce 
void for want of jurisdiction,] — Action 
for a declaration that two doerecK 
ordering pnilcial separation & awarding 
Iiermaueiit alimony were null & void 
for lack of lun.sdiction, dismissed. — 
Claman V. Claman (No. 2) (1925), 
35 B. C. R. 141.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1. - 
A. 

sn. In deeree of judicial separation.y - 


An award of permanent alimony may 
be made in a decree of judicial separa- 
tion itself. — Wkdley v. Wedley, 
11925] 3 W. W. ll. 46.— CAN. 

sp. Effect of — Wife not debarred from 
filing caveat under Homesteads Act. 
R. S. S.. 1920 (c. 69).] — He Lonnkm 
Caveat. [1926] 1 D. L. R. 279 ; (19261 
1 W. W. R. 134 ; 20 Sask. L. R. 275.— 
CAN, 

St. Not defence to application for 

relief under Devolution of Estates Act. 
H. S. S., 1920 (c. 73).)— LONNEM 
Caveat, 11926) 1 D. L. R. 279 ; 11926] 
1 W. W. R. 134 ; 20 Sask. L. R. 276.— 
CAN. 


PART XIII. SECT. 22, SUB-SECT. 1,— 

C. 

6282 i. After decree of judicial 
sejjaratum — h‘j/ appUration in chambers. ] 
— Camkud V. CAivmuD (Sailk.), (1927] 
4 IL L. R. 363 ; 11927] 2 W. W. R. 
739.— CAN. 

PART XIII. SECT. 22. SUB-SECT. 1.— 

D. (a). 

c i. .] — On on application for 

permanent alimony the ct. should not 
roeognise any right in tlu^ husband l.o 
reduce his income by retaining unsale- 
able &r unproductive real estate & 
paving taxes & interest thorooii ; but 
It should be astute to frustrate on 
intention to make such payments the 
means of escaping payment of aUinony. 
— Newton v. Nkwton (Man.). (1927] 
1 1). L. R. 756 ; 11927) 1 \V. W. R. 106. 
—CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
D. (c). 

e i. ,] — Macintosh v. 

Macintosh (N. B.). 11927] 3 D. L. R. 
1190.— CAN. 

e ii. .] — Where tlie wife 

was a school teacher, the ct. awarded 
her one-half of the joint income less 
the amount of her salary. — Newton v. 
Newton (Man.), 11927] 1 I). L. R. 
736 ; 11927) 1 W. W. R. 106.— CAN. 

PART XIII. SECT. 22, SUB-SECT. l.-F. 

5325 ii. Facts discovered after 

trial.] —Amount of permanent alimony 


inemased on consideration of facts 
discovered after the trial. — Wedley 
V. Wedley, [1923] 3 W. W. R. 46.— 
CAN. 

5328 i. Reduction — Hu8band*s means 
reduced.] — Mackinnon v, Mackinnon 
(1924), 58 N. S. R. 220.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
G. 

5333 i. Payment of arrears — Whether 
enforced .] — J-^attekson v. Patterson, 
(1928J 4 1>. L. R. 793; 63 O. L. B. 
97.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
K. 

sv. Order for sale of husband's land — 
Amount recoverable.] -Pltf., in Feb. 
1924, recovered a judgment against 
deft, for alimony. Payments under 
the judgment being in arrear, jiltf., 
in 1928, applied for an order for leave 
to sell deft.'s int-erest m certain land 
in order to satisfy the arrears. It 
appeared that deft. & pltf. had lived 
together as man Sc wife for about a 
month at the end of 1927. Pltf. 
swore that deft, lived witji her during 
this month at her parent's home, ^left 
her early In Jan. 1928, & she bad not 
lived with him since. Deft, swore that 
his home had been & still was open tor 
her to return to at any time, & that 
it was at his home that they lived 
together for a month 77 ; jiltf. 
w^as entitled to an order for sale, but 
the amount roeov(*rable must be limit eil 
to the arrears that accrued nji to 
Doc. 1, 1927. — J’ATTERftON V. PAI’TEK- 
HON, 11928) 4 D. L. Li. 793 ; 63 O. L. R. 
97.— CAN. 


PART XIII. SECT. 22, SUB-SECT. 2.— 
B. 

5360 i. On dissolution of marriage — 
For guilt of wife.] — Divorce & Matri- 
monial Causes Act, 1908, s. 42, does 
not authorise the ct., where a decree 
for dissolution of marriage has been 
obtained by a husband against a wife, 
to make an order on the husband for 
the permanent mamtenaucc* of the 
wife. — H ariiis r. Harris, (1926) N. Z. 
L. R. 274.— N.Z. 
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5360a. On lunacy of husband.] — The jurisdiction 
in lunacy to appoint a roceivei* of the estate 
of a person of unsound mitid does not exclude 
other cts. from enforcing lawful claims against 
his estate, including claims arising in the 
Divorce Div. Although the primary duty 
of those concerned with the care of a person 
of unsound mind is t(^ apply his estate for his 
maintenance, & there is power under I^aw of 
Property Act, 1925 (c. 20), s. 171, to direct 
a. settlement of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty of providing for the 
permanent maintenance of a petitioning wif<‘ 
out of the estate of a husband of unsound 
mind. Wlien by an ordiir in lunacy a pro- 
vision has been diiected for the wife during 
the lifethne of the husband & pending his 
incapacity, ^ the Divorce Div. appi’ove the 
quantum of tlu^ order, the i>ropcr ctmrse, on 
application in that Div. by the wif(‘ for 
permanent maintenance, is to ordin* it to be 
secured to her at the ratci ordered in lunacy i 
so far as the husband’s means permit 
without prejudici' to any further order in 
lunacy, tin* security not to bo enforct‘abh* 
jxmding subsistence ol the order in lunacy, 

<V. tf?hould it subsist during the life of the hus- 
band not to be enforci'ahle till his dealh. — 
O. L. V. O. P. W., ri»28] 2 K. B. 228 ; 97 ' 
L. J. I*. 138. 

5364a. Delay.] — ^Tn aUotting 

maintenance one of the statutory duties 
of the ct, is to have regard “ to the conduct 
of the ])arties.” If a wife obtains a decree in 
an undefend(‘d case it does not necessarily 
follow that her conduct, for example, in tli(‘ 
matter of delay, was approved by the trial 
judge. Kvcai if the judge disapproved of 
the delay, he still hail a distindlon to pro- 
nounce the decree. In an undefended case, 
therefor(% on allegations of unreasonable 
delay being made in tlu* maintenance pro- 
(;(*edings, sullicient evudonce must be received 
to enabhi the (;t. ])roperly to deteriniru* 
whether the allegations are established tV,, 
if so, how if at- all the conduct in question | 
'lould affect the sum of money which the 
husband should be ordc^red to secure &/or 
to pay. — C hapfuk v. Ciiapple (1929), 9S 
D. J. P. 95 : 140 L. T. 699 ; 45 T. L. K. 273 ; 
73 Sol. Jo. 207. 

5373. Add. Ammiation : — Apprvd. llyman v. 
Hyman, [1929] A. C. 001. 

5374. Add. Amwtalion : — As to (1) Apprvd.jnyman 
V. llyman, [1929] A. C. 001. 

5375. Add. Ayinolalioii : — Refd. Hyman v. llyman, 
Hughes V. Hughes (1928), 139 L. T. 410. 

5382. Add, Annoiaiion : — Reid. Gilbev v. Gilbey, 
[1927] P.197. 

5382a. .] — Although the considerations 

which applied in the Ecclesiastical Cts. to 
awards of alimony must have due weight in 
determining the proper award of maintenance 
to a wife after a decree of divorce, the as.sump- 
tion of a fixed arithmetical rule an indis- 
jiensable process of appl>dng that rule is 
erroneous, & disregards the duty imposed on 
the ct. by Jud. (Consolidation) Act, 1925 
(c. 49), s. 100 (1 ) & (2). Where the husband’s 
v'hole income has been exjjendcd on the 
requirements of the matrimonial ’home, a 
third of his means may well be required for 
the wife’s maintenance ; but where, beyond 
everything called for bv such reauirements. 


the liusband possesses an ample fortune, the 
amount of his income affords no definite 
guidance as to the sum recjiiired to supply 
his sometime wif(‘ with the necessaries, 
comforts, A advantages incidental to lier 
stat ion m life. 

Where tli<" husband's "gi-oss income was 
C25,337 a year, derived mainly from bis 
intei-evst in a business cone(*rn, the registrar 
by his report submit t-(‘d that the husband 
should bt; ordered to secui’e to his wife, who 
had divorced liim, by way of permanent 
maintenance for her life, the annual sum of 
113,500 less tax, A- to pay to his wife during 
their joint lives the further annual sum of 
£500 h^sstax. Tin* et. c(>n(iriu(‘d the report. - 
Giuhey V. CUlbey, (1927] J*. 197; 90 

D. J. P. 55 ; 137 L. T. 31 ; 13 T. I.. K. 2S3. 

5382b. .] — Itesp., a liushand, who liad 

b(‘(‘n divoi*i*ed, re-niai-ritul, A by an ante- 
nuptial si'tthuiKuit settk‘d pro])erty, which 
inc4ud('d the uiatriiuonia,! Iiouk; A tht‘ chattels 
thertan A tin* major pa.rt ol his capital, on 
his wife in fidu.ro. IVt-itioiKU*, his former 
wife, had obtained an ord{*r for pt'rmanont 
mainteriance of £100 a year A of £100 for her 
son, wlien resp.’s annu.il income was about; 
£1,.500. Subsoquciit-ly, wIhui rt‘s]).’s income, 
not taking int-o account; the s(‘tt-icment, was 
about £4,500, petitioner a]U)lied for an 
increase in the amount- of tin* i>rd(u*, on the 
ground tha,t r(‘s]>.'s means had increased. 
The registrar increased the oi‘d(‘r foi* 
])ermaneiit malut-enancci from €100 to £1,200 
a yi'ar, J<\ss income tax, A fi*oin £100 to £150 
a year, fi*ee of income tax, foi* t-lu^ son : — 
Held: (1) J'esp.’s uun'Uis iiad increased, as 
by sba-ring the advantages of t-lu' matri- 
luonLil home as of right settled upon his wife, 
a. larger ]>or lion of t-h(* £1 ,500 unsd-tled income 
was left free to b(‘ d(;alt; with by him A by 
t he ct. ; (2) the order could not be made, 
disregarding the s(‘tt-lemont, which sub- 
sisted ; (3) an order for permanent maJn- 
tt'nance, or an increast‘ c)f it, should not be 
based on the income of the liusband during 
a >ear of exceptional prosperity ; (4 ) an order 
for ptjrrnanent maintenance in such a ease 
sfiould not bo based on tlie old practieij of the 
Ecclesiast-i(*al Ots. in th(‘ case of a decree 
a mctml. et ihoro, of granting to the wife oni'- 
tliird of the liusband’s available moans, as 
the conditions arising from the two decrees 
were not the same, petitioniu- A resp. being 
divorced, A free to marry again ; (5) in view 
of the increased means of the liiisbanil, having 
regal’d to the wife’s fortune, the ability of 
the husband A the conduct of the j)arties, the 
order for permantmt maintenance for th(* 
former wife should be increased from £190 
a year to £750 a y(*.ai*, less iTicom(* tax. — 
N. V. N. (1928), 138 L. T. 093 ; 44 T. L. 11. 
324 ; 72 Sol. Jo. 166. 

5384. Add. Citations [1926] P. 1 ; 95 L. J. P. 
30 ; 134 L. T. 24, 

Add. Annotations : — ^Apld. May v. May (1929), 
98 L. J. K. B. 770. Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 D. T. 410. 

5393. Add. Annotation Refd. Gilbey v. Gilbey, 
[1927] P. 197. 

5393 a. Wife owner of valuable 

jewellery.] — In fixing the amount of 
permanent maintenance^ for a wife who has 
obtained a decree of divorce, the registrar 
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is entitled to take into consideration the fact 
that she is the owner of valuable jewellery, 
which could be sold so as to produce an 
income. — LysAGiit v. Lysaght (1928), 44 
T. L. R. 723 ; 72 Sol. Jo. 546. . 

5396a. In discretion of court — No fixed principles.] 

— Sherwood v , Sherwood, No. 5d98a, post. 

5399a. .] “-Sherwood V. SiiEiiwooD, No. 

.519Sa, pusi. 

5403. Add. Annotation : — Refd. Fanshawe v, Fan- 
shawe, [1927] i\ 23S. 

5410a. To increase maintenance.] — The 

power to increase the amount provided by 
fin order for permanent miiintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals & re-enacts the power given by the 
foi-mer Act, is retrospective in its operation 
^ extends to dealing with orders made under 
the previous Act, namely, Matrimonial 
Causes Act, 1866 (c. 32). — Edmunds v. 
Edmunds, (1926] P. 202; 95 L. J. P. 151; 
136 L. T. 186. 

5414a. Increase In income caused by 

own acts.] — N. v. N., No. 5382b, ante. 

5446. Add. Annotation Refd. Panshawe v. Pan- 
shawe, [1927] P. 238. 

5447. Add. Annotation : — Refd. Panshawe v. Pan- 
shawe (1927), 43 T. L. R. 666. 

5449. Add. Afinotaiion : — Consd. Panshawe v. Pan- 
shawe, [19271 P. 238. 

5450. Add. Citations : 1926] V. 93 ; 95 L. J. P. 

83 ; 135 L. T. 1 ; 42 T. L. R. 413 ; 70 Sol. 
,lo. 503, C. A. 

Add. Annotations: — Refd. Panshawe v. Pan- 
shawe, [1927] P. 238; Gilbert v. Gilbert 
Boucher, [19281 P. 1. 

5477. Add. Annotation -Refd. Re N(*lson, NoItIh 
V. Nelson (1918), (1928] C^. 920, ii. 

5486. Add. Annotations : — A.s to (3) Consd. TiCgge 
in Legge (1928), 45 T. Ji. R. 157. As to 
(J) Expld. Legge v. Legge (1928), 45 T. L. R. 
157. 

5487a. ,J — Legge v. Legge (1928), 45 

T. L. R. 157 ; 73 Sol. Jo. 59, C. A. 


5493a. Time for — ^After decree absolute.] — 

Warwick v. Warwick (1928), 73 Sol. Jo. 12, 

C. A. 

5497a. Past & probable future earnings.]— 

Sherwood v. Sherwood, No. 5498a, post. 

5498. Add. Annotation : — Expld. Sherwood i?. SheJ * 
wood, [1929] P. 120. 

5498a. Amount of deduction.]— 

(1) In estimating the disposable income of 
a divorced husband after meeting bis lia- 
bility for taxes for the purpose of allotting 
permanent maintenance to his wife in future 
within the principle of Dayrelt-Steyning v. 
Dayrell-Steyning, No. 6498, the amount of 
deduction from his gross income in respect, 
of income tax super tax is the amount of 
those taxes chargeable on income received 
during the current year. 

(2) There is no fixed rule that the ct. will 
allow to t.he wife one-third of the husband’s 
disposable income as permanent maintenance. 
It is no more than a rough working rule A 
does not impose an absolute limit. Purther, 
in estimating the amount of the allowance i 
the ct. must not focus its attention only 
on the disposable income of the liusband in 
the year preceding the making of the order, 
but must have regard to his earnings in 
previous years & to his probable earmngs 
in the 

(3) In making an order for permanent 
maintenance the ct. is given a wide discretion 
by Supreme Ct. of Judicature (Consolidation) 
Act., 1925 (c. 49), s. 190 (1), with which the 
Ct. of Appeal will not readily interfere unless 
it is satisfied that the ct. below has proceeded 
on some wrong principle. — Sherwood v. 
8I1ERWOOD, [1929] P. 120 ; 98 L. J. P. 66 ; 
140 L. T. 230 ; 45 T. L. R. 53 ; 72 Sol. Jo. 
874, C. A. 

1 5499. Add. Annotations : -Apld. Warwick v. War- 
wick (1928), 73 Sol. Jo. 12. Refd. Gilbert i?. 
Gilbert & Bougher (1927), 96 L. J. P. 137 ; 
Skipwith i;. Skipwith (1928), 139 L. T. 317. 

5509. Add. Annotation : — Gemn'ally. Mentd. Gilbert 
e. Gfibert & Boucher, [1928] P. 1. 

5513a. Order securing to wife provision made by 
order in lunacy.] — C. L. v. C. F. W., No. 5360a, 
ante. 


PART XIII. SECT. 22, SUB-SECT. 2.- 
F. 

5410a 1 . Jurisdiction of court — To 
increase inaintciianccA — The ct. rui 
jiirisriiHion to incroaHc the jicrmancut i 
ulcr(‘d to be paid by a I 
liusband, on the i^roiind of cither iho 
mcrviaijed means of the huMbaud or the 
increaRed neeessitiOH of the wife. — 
Harkih r. HARRib, IIJVJGJ N Z. L. JL 
274.— N.Z. 

5410a ii. — . I — When api»lica- 

lioD is niatlo io the ct under Divorce 
iSr IMatrimonlal C^ansos Act , H>08, h. 46, 
for the ro vision of a di^Tco for 
pcrinaiicut mainteiiainu' in f.uour of 
a wife or children of tlu' mari’iatre. the 
et. may, in the ease of ehildren, either 
increase or reduce the onler : but t he 
et. has no power to iricreasiJ an ord(*r for 
permanent maintenaneo made m favour 
of the wife under sect. 4 2, thoiij^h it 
may rednee it. Burton r. IUirton, 
I102SI N Z. L. U. 406. N.Z. 

5411 ii. Ojler of home h// has- 

humi.\ —Where an oriliT Jias been 
iiiaiie for the maiiitonarice by a mouev 
payment of a destitute wife by )jer 
huhiiaiid, the fart that the husband 
18 subsequently ready & willluff to 
maintain the wife with himself in a 


amtable home does not afford Kullleu*nt 
ground under Destitute Persons Aet, 
i 881 , s. 1 J , for remitting the order w^hen 
tlie husband is abli^ to comply with the 
order for iiaymcut. ~Moll.oy r. Mol- 
nov, 11927] S. A. S. H. 403.--AUS. 

5416 i. Increase in unfc\s means 

— Dissohtfinn —Htanton n. New- 
ton, 11928] 8. R. Q. 192.— AUS. 


PART XIII. SECT. 22, SUB-SECT. 2.— 
J. 

sw. Effect of resamption of cohabita’ 
tion.] — An order lor maintenaneo 
having: boon made against a husband 
under Marriage Act, 1915. s. 84, the 
hiLsbatid & the wife subsequently 
agreed to make good their differences 
& live together. I’hey accordingly 
cohabited for t»*ii montlis, when they 
again separated : —i/e/d : the agree- 
ment to live together A resumption of 
cohabitnfion jinpliiul an agreement bv 
both parties that the husband should 
be released from his obligations undc*r 
tht‘ maiuteiianee ord(*r, A an informa- 
tion bv tin* wTfe against the husband 
for failure to comply with the order 
was rightly dismissed. — Stokes v. 
Stokes. U9281 V. L. Ii. 479; [1928] 
Argiis L. H. 3.51.— AUS. 


PART XIII. SECT. 22, SUB-SECT. 2.— 
L. 

Bx. Information for disobedienn of 
order — After order qimshed.\ — An order 
for maintenance made against deft, in 
1923 was quashed m Feb. 1928. in 
May, 1928, an information for dis- 
obedience of the mamtonanee order 
prior to the date of quashing was 
heal'd, A an order was then made that 
deft, be imprisoned until the main- 
tenance order should be complied 
with:— the maintenance order 
having boon quashed, the justices had 
no jurisdiction to inquire into any 
disobedience of the order alleged 
to have been committed before it w^as 
quashed, A cunsoqucntly the informa- 
tion ought to have boon dismissed. — 
G VLLOWAY V. Watson, 11928] V. L. R. 
308 ; [1928] Argus L. 11. 201. — AUS. 

PART XIII. SECT. 22, SUB-SECT. 5.— 
C. 

sy. Onlp circmnstances at or immedi- 
ately after dissolution of marriage. \- 
The ct. should not eonalder extraneous 
events subsequent to the dissolution 
as good ground for varyliifir a settle- 
ment. — Jackson v. Jackson, [1928] 
N. Z. L. R. 88.— N.Z. 
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5515. Add. Annotailon : — As to {i\) Consd. Allison j 5543c. 


V. Allison, [1927] P. 308. 


to 


5523a. .J — Under Jud. ((Consolidation) 

Act, 1925 (c. 49), s. 187 (2), a. reversionary 
interest of a husband is not an asset which 
can form part of the security to be ordcTcd 
for his periodical payments to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights.- -Allison v. Allison, 
[1927] P. 308 ; 90 L. J. P. 181 ; 137 L. T. 

' 823 ; 43 T. L. K. 823 ; 71 wSol. Jo. 082. 

5531a. Application — After decree for divorce 

— Mode of application.] — Upon the occ^asion 
of a wife’s petition for restitution of conjugal 
rights the ct. ordered the husband to make 
certain periodical payments to ht*r for herself 
& the children of the marriage. Later, the 
wife obtained a dec.ree tn.si for divorce, but 
as she, at the expiration of six inont hs, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Ac.t, 1925 (c 49), s. 19(>, to 
have the periodical payments suspend<‘d or 
dischargcMl : — Held : the husband could make 
the application by motion, A was not con- 
strained to apply by petition under Matri- 
monial Causes Rules, 1924, it. 03 & 70. — 
SiviPWiTH V, Skipwith, [1929] P. 93; 97 
L. J. P. 109 ; 139 L. T. 317, C. A. 

5537a. Application — After decree for divorce 

—Mode of application.] — Skipwith v. Skip- 
wiTH, No. 5531a, ante. 

5542a. To order settlement where wife not 

domiciled In England.] — (1) I’lie ju operty of a 
guilty wife, amenable, under J ud. (Consolida- 
tion) Act, 1925 (c. 49), s. 191, to the jurisdic- 
tion to order a settlenumt of it, is prbud facie 
the property of a woman in England A subject, 
to English juri8<licti()n. That jurisdiction can 
be invoked against a person not domiciled in 
England, A in respect of propci ty beyond the 
jurisdiction, only subject to the principle 
that English cts. will not infringe the 
authority of foreign tribunals in their 
domestic atfairs, or adjudicate with regard 
to property wlien their judgment will be 
inelTt'ctive. Apart from juiisdiction ovei- 
property, the exercise of jurisdiction In 
yersonarn in such a case depends upon the 
question whether the party to be aIlecU*d by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1857 (c. 85), s. 42, for service out ol the 
jurisdiction, apply to the service of the 
petition in a suit, A not to proceedings for a 
settlement. 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed 
by Divorce Rules, rr. 71 A 72, A (4) an 
aiipcarance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be rega.rded 
as a submission to that jurisdiction,- 
Tallack V. Tallack a Bboekkma, [J927 J P. 
211 ; 96 L. .1. K. B. 117 ; 137 L. T. 487 ; 43 

T. L. R. 4(57 ; 71 Sol. Jo. 521. 

5543. Add. Annotaiion : — Generally, Refd. Tallack 
V. Tallack A Broekema, [1927] P. 211. 

5543a. Petition for settlement — Service — Out ol 
Jurisdiction.]— Tallack v. Tallack A Huoe- 
KEMA, No. 5542a, ante. 

5543b. Appearance to — Practice.] — Tallack 

V. Tallack A Broekema, No. 5542a, ante. I 


Effect of— Whether submission 

jurisdiction.] — -Tallack v. Tallack 
BiiOKKEMA, No. r)ri42a, ante. 

5549. Add. Annotations : — to (1) Consd. Jauion 
r. .lamon (1926), [1929J P. 237, n. Refd. Uar- 
groaves a. ilargrea ves, [ I92(i| P. 42. -4..S to (2) 

Refd. Jagger r. Jagger, 1192(>] P. 93. 

5551. Add. A nnolation : — Consd. H<)swT)rthick r. 
Boswurthick (1926), 95 L. J. P. 171. 

5576. Add. A nnotation Refd. ’Pallack v. Tallaiik 
A Bi'orkema, 11927] P. 211. 

5579. Add. Annotation : -Retd. Tallack v. Tallack 
A Broekema, [1927] P. 211. 

5580a. — ■.] — PiirNSEP v. Pktnsep (1929), 

46 T. L. R. 29, C. A. 

Annofation — Refd. Alston v. [1029] P. lUl. 

5582. yidd. Annotation : -Reid. Panshawe r. Fari- 
shaw<‘, [19271 P. 238. 

5583a. .] — Art(*i‘ a decree nisi hn* dissolution 

of mari'iage tla^ et. lias no jiinsdudiou under 
Jud. ((kmsolidalion) Aet, 1925 (e. 49), s. 192, 
1-0 ent.(‘rtairi any a])pU(;ation for aii inquiry 
into, A variation of, sc'ttlc'UK'nts intil after 
the decree iias bt'tui made absolutH*. (liUiERT 
V. (4ILHEHT A BoiJciiEU, [19281 P. 1; 96 

U. J. P. 137; 137 L. T. 619; 43 T. L. R. 
589; 71 Sol. Jo. 582, (k A. 

5588. Add. Annotation : — N F. Webster u. Webster 
amson, [1926] P. 198. 

5588a. ~.'| — Although there is the* fiill(‘st 

powder to vary 8«*tt.lemont;S, the id-, w^ill rt'gard 
tin* interests oi the (Jnldreu as the important 
element for consideration in v arying a, siittle- 
ment. Whtire an a.nte-nnpt/ial settlement 
did not provide for the contingency of one 
oi the s])()uses dying A the sui’vivor marrying 
again, the ct., wdien varying the settlement 
alter dissolution of tl)e marriage, declined to 
insert in the settlement a provision t*nahling 
the husband to appoint a poition ot the trust 
funds to a futiirt' wdfe A iuture children. — 
Webster v. Webster A Wilia amson, [1920] 
P. 198 ; 95 L. J. P. 97 ; 135 L. T. 670. 

A nnotatifm : — 'DistiL. ScolUok v. S(;ollick, [1927] P. 20G. 

5588b. — .] — In varying a settlement tlie 

ct. will exercise th(‘ wide powers conferred 
upon it l)y Jud. (Consolidation) Act, 1925 
(c. 49), ff. 192, with regard to the facts of the 
case A the interests of children. If on the 
facts betore the ct. a child of a first marriagi^ 
may gain advantagt^s concurrently with tlie 
creation of a fresh power of appointment 
enabling children of a second marriage to 
share a settled fund with it, the ct. will ci-eate 
that powei’, although it is not originally 
existent in tlie setthuuent, A althougli its 
creation may ev(‘ntuall> involvci some 
ary sacri/ice on tliii part of the ciiild ol tho 
first marriage. — Scollick r. Soollk i^, [1927 | 

V. 205 ; 96' L. J. P. 96 ; 137 U. T. 485 ; 71 
Sol. Jo. 584. 

5596. Add. Annotaiion : -Retd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

5599. Add. Annotation As to (2) Refd. Webster 
V. Webster A Williamson, [1926] l^ !98. 

5600. Add. Annotation: — Refd. Webster v. Web- 
ster A WilUarrison, [ltl26| V. 198. 

5603. Add. Annotation:- Dlstd. Wehb o. Webb, 
11929] P. 159. 

5622. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 
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5623. Add, Annotation : — Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

5623a. Bond to secure annuity — Appointment ' 

of annuity.] — A post-nuptial provision lor 


5629. Add, Annotation As to (1) FoUd. Bos- 
worthick V. Bosworthick (1926), 95 L. J. P. 
171. 

5630. Add, Annotations : — Refd. Webster v, Web- 
ster (1926), 135 B.T.670; Scollick v. ScoUick 
(1927), 96 L. J, P. 96. 


his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon lier death, are post- 
nuptial settlements within Matrimonial 
Causes Act, 1859 (c. 61), s. 5, & Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, & give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements. — 
Bosworthick v, Bosworthick, [1927] P. 
64; 95 L..T.IM71; 136L.T.211; 42 T.L.B. 
719 ; 70 Sol. To. 857, C. A. 

5623b. Life policy — Contingent Interest In 

policy money.] — A life policy effected after 
marriage by one of the spouses on the life of 
the 8i)ouse (dTecting it, with a contingent 
interest of the other spouse in the policy 
money, is a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reh'rence to tlie application of 
the jiolicy money.— Gulbenkian v, Gul- 
BHNKIAN, (1927] P. 237 ; 96 L. J. P. 53; 
136 L. T. 800 ; 43 T. L. K. 267 ; 71 Sol. Jo. 
311. 

5624a. Settlement not made in contemplation 

of marriage.] — The expression “ante-nuptial 
or post-nuptial settlements,” in Jud. (Con- 
solidation) Act, 1925 (e. 49), s. 192, does not, 
as regards the part/i(*s whose marriage is the 
subject of thti decree, include a settlement 
of the projxaty of either sj)ouse not made in 
coutemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest, to any future wife or husband.- — 
Hargreaves v, Hargreaves, [1920] P. 42 ; 
95 L. J. P. 31 ; 134 L. T. 543 ; 42 T. L. 11. 
252. 

5625a. Questions for consideration.] — Janion 

V. Janion (1926), [1929] P. 237, n. ; 9S 
L. J. P. lll,n. ; 141 L. T. 226, n. ; 45 
T. L. It. 381, n. 

Anvoiations : — Folld. Priiisci» r . Priiiscp, llU2i)l P. 225. 

Consd. Alston r Alston, lli)2i>] P. 311. 

5625b. ,] — (1) In deciding whether a ! 

settlement comes within the meaning of 
“ post-nuptial settlement ” on the parties 
within the purview of Jud, Act, 1925 (c. 49), 
s. 192, the material question is whether the 
settlement in question is upon the husband 
in the cliaractcr of husband or on the wife 
in the character of wife or ui)on both in the 
charactcT of husband & wife. Mere form is 
immaterial. The settlement may be one in 
the strictest sense or it may be, for instance, 
a covenant to pay by one spouse to the 
other or by a thiid party to a spouse. What 
is material is that the settlement should 
provide financial benefit for one or other or 
both of the spouses as spouses & with reference 
to ilieir married state. (2) In dealing with 
a settlement under the powers conferred 
by sect. 192 the ct. will not be fettered in its 
application of the settled funds by remote & 
contingent interests therein of volunteers. — 
Prinsep V, Prinsep, [1929] P. 225 ; 98 ■ 

L. J. P. 105 ; 141 L. T. 220 ; 45 T. L. K. 
376 : 73 Sol. Jo. 429 ; subsequent 'proceedings, 
[1929] P. 265 ; varied, 46 T. L. K. 29, C. A. 

Annotation : — Consd. Alston v, Alston, [1929] P. 311. 


5643. Add, Avinoiation: — As /o (1) Consd. Hvman 
V, Hyman, [1929] A. C. 601. 

5650. Add, Annotations: — Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198; Scollick v. 
Scollick, [1927] P. 205. 

5653. Add, Annotation: — Refd. Webster v, Web- 
ster & Williamson, [1926] P. 198. 

5674. Add, Annotation: — Generally, Refd. Tallack 
V. Tallack Broekema, [1927] P. 211. 

5680a. .] — Alexander v. 

Alexander (1929), 45 T. L. ll, 193 ; 73 Sol. 
Jo. 127. 

5680b. Power In favour of after-taken 

spouse & issue of second marriage— Accelera- 
tion — Notwithstanding benefit to guilty party.] 

— The operation of a power in a marriage 
settlement for the resettlement of the trust 
funds of a surviving party to the marriagti 
upon Ills or her after-taken spouse & the 
children or issue of his or her subsequent 
marriage may be accelt^rated in the event 
of the dissolution of the marriage so far as l-o 
become effective without actual survivoi*shii) 
& during the lifetime of the other party. 
By varying the settlement accordingly the 
ct. may effect this accel citation for the 
benefit not merely of an innocent party but 
also for that of a ^ilty spouse on the basis 
{inter alia) of the interest of the children of 
the dissolved marriage, in the opinion of the 
ct. being adequately protected by the terms 
& conditions of the acceleration. — ^Alston v, 
Alston, [1929] P. 311 ; 98 L. J. P. 155 ; 141 
L. T. 542 ; 45 T. L. K. 642 ; 73 Sol. Jo. 544. 

5686. Add. Annotation: — Dlstd. Webb v, Webb, 
[1929] P. 159. 

5688. Add. Annotation: — Consd. Webb v, Webb, 
[1929] P. 159. 

5688a. .] — By a marriage settle- 

ment the settled fund of a wife who had 
obt-ained a dissolution of the marriage was 
held in the absence of issue in trust, if the 
husband survived her, to yield him a specified 
income for a term with an absolute interest 
in a part of the corpus & subject thereto for 
lier next of kin absolutely & if the wife sur- 
vived, for her absolutely. The ct. ex- 
tinguished the interest of the husband in his 
wife’s fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extinguish their 
interest. — Webb v. Webb, [1929] P. 159 ; 
98 L. J. P. 72 ; 140 L. T. 592 ; 45 T. L. li. 
223 ; 73 Sol. Jo. 174. 

5691. Add, Annotation: — Dlstd. Webb v, Webb, 
[1929] P. 159. 

5700. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

5718a. Interests of volunteers.] — Prinsep v, 

Prinsep, No. 5625b, ante, 

5730a. .] — Taylor v. Taylor (1926), 

161 L. T. Jo. 236. 

5752. Add. Annotation : — Refd. Tagger v. Tagger, 
[1926] P. 93. 

5760a. Hearing In camera — Whether ordered — 
Question involving legitimacy.! — Robertson 
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V , Robertson & Butt, Re Issue, Robertson 
V , Robertson (1928), 72 Sol. Jo. 585. 

5766. Add. Annotation : — FoUd. Gilbert v. Gilbert 
& Boucher (1927), 43 T. L. R. 589. 

5770, Add, Annotation : — Refd. Bosworthick v. 
Bosworthick (1920), 130 L. T. 211. 

5781a. Child born before marriage.] — In a divorce 
suit, to which only the husband & wife were 
I)arties : — Held : an order giving to the 
husband custody of the child of the parties 
born before tJie marriage must be refust'd, as 
the ct. was not competent to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act, 1920 
(c. 00 ). — Bednajj. V. BednalL Shivus- 
SAWA, [1927] P. 225; 90 L. J. P. 150; 137 
L. T. 032 ; 43 T. L. R. 599 ; 71 Sol. Jo. 453. 

AnTwtations: — Folld. Oreim v. Ureeii, 11929J P. 101. Refd. * 
.louea V. Jones (1029), »S L. J. P. 71. 

5781b. .] — The ct. has nc) jurisdiction to make 

an order for custody in divorce proceedings, 
in the case of a child of the parties w)io was 
born before th(dr marriage & liad not been 
declared legitiiriate, in aceordancci witJ» 
Legitimacy Act, 1920 (c. 00). The word 
“ (diildren ” in Jud. (Gonsolidation) Act, 
1925 (c. 49), s. 193, means legitimate cliildren. 

Petitioner was given th(i “ care &; control ” 
of the child by a direction of the ct., made 
under the genci'al jurisdiction of the High 
Gt. in respect of infants. — GitEEN r. Green, 
[1929] P. 101 ; 98 L. J. P. 58 ; 140 L. T. 93 ; 
sub nom. G. v. G., 45 T. L. R. 7 ; 73 8ol. Jo. 
111. 

Aimotalion Folld. Jones r. .Tones (1929), 98 L. ,T. 74. 

5781c. S. P. Jones v. Jones (1929), 98 L. J. P. 
74; 140 L. T. 047; 45 T. L. R. 292; 73 
Sol, Jo. 192. 

5781 d. To vary order of magistrate made under 
Guardianship of Infants Acts.] — Viuon 
VIOON Kitttner, [1929] P. 245; 141 

L. T. 293 ; 93 .T. J*. 1 12, n., C. A. ; subsequent 
proceedings, 141 L. T. 010. 

6781e. .] — Vtoon i\ Vigon <fc Kuttner (1929), 

141 L. T. 010 ; 45 T. L. ll. Oil ; 93 J. P. Jo. 
524 ; 27 li. G. K, 7()0 ; previous proceedings, 
[1929J P. 245, C. A. 

5792a. Father's disobedience to decree for 

restitution of conjugal rights.] — There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 


should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.— W. v. W., [1920] P. Ill; 95 
L. J. P. 50 ; 135 L. T. 383 ; 42 T. L. R. 470. 

5802a. Discharge of inchoate order .] — ^\^igon 

V . Vigon & Kuttner, [1929] P. 245 ; 141 
L. T. 293 ; 93 J. P. 1 12, n., C. A. ; subsequent 
proceedings, 141 L. T. 010. 

5957a. .] — Process of sequestration in 

the I)ivor(‘e Ct. is governed by Matrimonial 
Causes Rules. 1924, r. 79 (a), & not by 
R. S. C., Ord. 43, r. 0. According to the 
former a writ of sequestration is a remedy 
foi* non-payment of a sum of money at the 
lime a])pointed, & is appropriate to the case 
of non-payment of an instalmimt of alimony. 
If it IS contended tliat Uio issue of the writ 
would be futilt‘ or unreasonable by reason of 
the absen(‘e of available assets, th(‘ onus lies 
upon the p:u t->' ngainst whom r(*lief is sought 
to est,;».blisb tliat tact.- (^Al*HON v. C’apron, 
I1927J J'. 243 ; 90 L. J. P. 151 ; 137 L. T. 
508 ; 43 T. L. R. 007 ; 71 Sol. .To. 711. 

5959. After this case add 

“ . 1™ aSVc, also, Exe(U 3T10N, Vol. XXI., 

p. .591, Nos. 1751 -1758.” 

5968. Add. Annotalions : — A.s to (1) Refd. Allison 
AllisoTi, [1927 I P. .‘108 ; Hurrowes v. Bur- 
rowes (1929), 141 L. T. 2t)l . 

5980. Add. A imotafi on : ~ -Consd. Burrowes v, 
Burrowes (1929), 141 L. T. 201. 

5993. Add. Amiotaiion Refd. Panshawc v, Fan- 
shawe, [1927] P. 238. 

5995a. Restraint from receipt of dividends — 

Until payment of costs.]- -A wife was gi^anted 
a decree of judicial separation on the ground 
of her husband’s (a*uelty in an undefended 
pttitiori, & an order for permanent alimony 
for herself & her four children was made at 
the rate of ci^950 a yc^ar. The husband had 
capital of at least £40,000. When each 
instalin(‘nt of alimony became due he adopted 
au attitude of passive resistance, on tliree 
successive occasions she secured T)aymcnt 
only hy execution on her husband’s house- 
hold effects, & on one occasion she secured 
a charging order on certain of his securities 
for the y)aymcnt of a montldy iustahnent 
accrued due. Tbej’efur(‘ she applied for an 
order to secure, under the control of the ct. 
or of a receiver, sufficient of the husband’s 


PART Xlll. SECT. 22, SUB-SECT. 6. 

A. (a). 

sa. Children rnnmied from juris- 
dictUm—Order valid according to laiv 
of place of residence .] — Where the hus- 
band is domiciled in Alhcrta at the tinu? 
an action for divorce is begun, thtj 
Supreme (’t. of Alberta has jin’isdiotion 
In HU(jh action to make an order award- 
ing the custody of the children to the 
mother, even though they have b(;en 
removed by the father to a fonagri 
Stat,e & are residing therein at the 
time of tlu‘ applii. for the order ; will 
when' the merits warrant it make such 
an order provided it appears that 
under the laws of said State the order 
will be recognised as valid by the cts. 
thereof. — Goforth v. Goforth, [19291 
1 D. L. R. 58 ; 11928] 3 W. W. K. 483. 
—CAN. 

PART XIII. SECT. 22, SUB-SECT. 6.— 

A. (b). 

8b. OuiUy wife .] — Although in a 
husband’s action for divorce he was 
found entitled to a decree on the ground 


of adultery, the ^vife was, in view of all 
the circumstances, given the custody 
of the children & mainteiiarice for tljem 
& herself dam sola et casta vixerit. - 
Lillik V. Lillik, [192G] 1 J). L. U. 
8G« ; L19261 1 W. W. R. 298 ; 20 

Sask. L. R. 442.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 6.— 
A. ic). 

5791 i. JntcreMs of children -- d" 
parents .] — A wife obtained a decree of 
divorce for adulUiry in an action which 
also contained a conclusion for the 
custody of the two pupil ehildron of the 
marriage. The Lord Ordinal v, nigard- 
ing the question solely from the point 
of view of the children’s woifai*e, 
awarded the custody to the father: — 
field: (1) (4uaidianHhip of Infants Act, 
1925 (c. 45), s. 1, recognised & pro- 
ceeded upon th<’. existence of rights & 
prefereneob m tlie spouses to the cus- 
tody of their childn*n, & it>i ulledt was 
not to abolish those rights & pre- 
ferences, but to provide that they 
should not be enforced if the result 
would be adverse to the children 's 

AGO 


welfare ; (2) the wife, as innocent 

spouse, had a primary claim to the 
custody of the children ; (3) on the 
facts she was, from the point of view 
of the childi*en’8 welfare, as 8iilt.able 
a guardian as the father. — Humjs v. 
Hume, U92CJ S. C. 1008.— SCOT. 

PART XIII. SECT. 22, SUB-SECT. 6. - 
B. 

p i. .] — Adultery by a wife 

ought not to he regarded for all time 
6c under all circnnistanec's as suffleient 
to disentitle her t.o ac'eess to or even 
to the custody of the ehlldrc'i . The ct. 
will have regard to ibe particular cir- 
cumstaneos of each chsc, always bear- 
ing in mind that the beuefit X: the 
Hiti'rest of the infant is the paramount 
coriHideration. —Roi/roN v. liOLTON, 
[1928JN. Z. L R. 473. N.Z. 

PART XIII. SECT. 23, SUB-SECT. 3.— 
A. 

0 i. .] — An order for xnierim ali- 

mony may be enforced by execution. — 
McCluskv V . MoClusky, [1925] 2 

W. W. R. 649.— CAN. 
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capital from which payments of the montlily j 
instalments could be made to her as they 
became due. Tlie judge held that owing 
to a defect in the matrimonial law the ct. 
had no power to grant tlu^ relief asked for. 
The summons must be dismissed, but the 
husband would pay the wife’s costs : — Held : 
under the law as it now stood, the husband 
could not be treated as in contemiit with 
regal'd to fiiture payments, but as he was in 
contempt as regai'cls past payments & had 
expressed an intention to disobey the order 
for alimony as regards future payments, the 
ci , while not overstepping the proper 
limitations with regard to future payments, 
would make an older restraining him from 
receiving any dividends in respect of invest- 
ments to the extent of lOs. 8r7., being 

the amount of the arrears of alimony costs, 
directing that the solr. of resp. should rec^eive 
the dividends & pay the samt* to the 
petitioner, would give* liberty to apply in 
chambtu's in I'egard to fuhire arrears. JiTTn- 
JtowEK V. Bt7KBOWES (1929), 141 L. T. 201; 
4.5 T. L. B. 401, C. A.; rwcrshig 8. (\ f^nh 
ywm. B. V. B., 72 Sol. .To. 224. 

5995b. Until payment of alimony.J 

Burrowks i;. Buhrowes, No. 5995a, ante. 

6005. Add, AvnoUdion : - Refd. Fanshawe v, Fan- 
shawe, [1927] 1\ 238. 

6006. Add. Annoiaiion : — Refd. Fanshawe r. Fan- 
sha\M‘, [19271 B. 228. 

6006a. .] — The ct. will interfere by way 

of injunction to restrain a husband from 
dealing with his jiroperty so as t ;0 defeat an 
order for costs or alimony j)endcnie hie,, when 
th(' amount of the latter has betm fixed an 
instalment of it is alreiidy due in. in arrear, 
but will not so restrain him in respect of 
instalments of alimony to bocH)me due at 
a future date. — Fanshawe v . Fanshawe, 
[1927] P. 238; 90 L. ,1. P. 133; 137 B. T. 
490 ; 43 T. L. K. 006 ; 71 Sol. Jo. 702. 

6011. Add. AymoUition : — Refd. P’ansbav^e ik Fan- 
shawe, [1927] P. 238. 

6012a. .] — Fanshawe v . Fansihvwe, No. 

0000a, ante. 

6026a. .] — Petitioner, in 1919, went 

through a ceremony of marriage with resp. 
In 1923 resp. was convicted ol bigamy, she 
liaving bet'n lawfully married to A. on 
Dec. 20, 1902, which marriage was still 
subsisting. The ct. pronounced a decree 
'nisi of nullity, & under the powers conferred 
by Jiid. (Consolidation) Act, 1925 (c. 49), 
s. 182 (1), allowed petitioner to apidy for the 
decree to be made absolute alter tlie expira- 
tion of one month. — O sborn v. Osborn 
(otherwise Ivil.) (1920), 70 Sol. Jo. 388. 

6042a. — — Application for substitution of alterna- 
tive decree — Judicial separation.] — Circum- 
stances in which such application was granted. 
— Boch V. Roch (1920), 101 L. T. Jo. 395. 

PART XIII. SECT. 24, SUB-SECT. 1. 

6996 i. As to loJiat matters ffranted — • 

Restrmat from molefdaiimi.] -'J'he ct. 
has lurisdii'tiou, in an undefended suit 
l)rou^rht by a wife for judicial si^paratioii 
or alternatively for divorce, to arrant 
an injimction restrainiiifjresp., until the 
heariuR of the suit, from moicstiuji: 
petitioner by iroiuff to &: remalninK!: in 
jietltioner's house. — M ullens v. Mul- 
lens, [1928] V. L. U. 65; [1928] 

Algus L. 11. 6.— AUS. 


6080. Add. Amioiationa : — Mentd. Jacobson v. 
Frachon (1927), 138 L. T. 380; Salvesen (or 
von Jjorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 041. 

6081a. .| — R. V. liKREscuE (1887), 66 

L. .T. M. C. 135 ; 35 W. R. 805, D. C. 

6085a. Only one Justice present throughout hearing 
— Validity of proceedings.] — On the hearing 
by justices of an application by a wife under 
Summary Juiisdudion (Separation & Main- 
tenance) "Acts, 1 895 to 1925, for a maintenaric.e 
order, on the ground of her husband’s wilful 
n f 'gleet to provide lier with reasonable 
maint(‘nanee, therti was an adjournment, 
after four justices had heard evidence. At 
the resumed hearing there were two justices 
picsent-, only ont' of whom had been present 
at the first liearing, & they made an order 
against the Imsband : — Ifcld : the pro- 

ceedings wei'c rend('r(*d null ife. void by there 
being presimt throughout only one justice, & 
the matter must go back to tb(‘ justices. — 
Lewis v. Lewhs (1928), 92 J. 1*. 88 ; 72 Sol. Jo. 
209 ; 20 L. G. R. :’»22. 

6085b. Power to make applicant elect — Summons 
containing several grounds of complaint.]— 

Wliei'e a summons undc'r Summary Juris- 
diction (Separation A Maintenance) Acts, 
1895 to 1925, claiming an ordei* for main- 
tenance, non -cohabitation, &■ custody, con- 
tained two of the statutory grounds of 
ccnnplaint, namely, wilful neglect to provide 
reasonable maintenance tSt persistent cruelty, 
cither ot which, if established, would justify 
su(*h an order being nia.de, the justices liavc 
no right to put ajijict. to her election upon 
which ground only slie ^dlJ proceed. Both 
must be disposed of. -Tyrrell v. Tyrrell 
(1928). 138 L. T. 024; 92 J. P. 45; 20 
L. G. R. 188 ; 28 Cox, G. 0. 485, D. C. 

6088. Add. Annotation : — Refd. Diggins v. Diggins 
(1920), 42 T. L. R. 37. 

6094a. Traveller— Wife living with 

mother by consent.]— A wife, whoso husband 
was a f raveller, by the tacit consent of both 
of tlujin, lived with her mother. At the hear- 
ing of her summons on which she was granted 
a. maintenance order on the ground of her 
husband’s desertion, evidence was given to 
the effect that he had sent her money from 
time to time, & that for the six weeks pre- 
ceding the issue of the summons such money 
had in fact exceeded the 15.'?. a weeik ordered 
by the justices. Maiital relationship had 
also taken place shortly before the issue of 
the summons. On an appeal by the husband 
against the order ; — UcLd : there was no 
evidence of desertion, particularly in view 
of the tacit consent of both parties that the 
wife should hve with her mother, <& the 
justices were wrong in making the order 
they did make. — Graeff v. Graeff (1928), 
93 J. P. 48 ; 27 L. G. K. 6, D. C. 

6098. Add. Anyiotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

PART Xin. SECT. 27, SUB-SECT. 2. - 
B. 

6098 i. licfusal to cohabit -After 

temporury separation.]- -A hudbaud & 
vvifo uf^reed (« sopaiaLi immediately 
after their marriage until tlie husband, 
a constable in the Royal Ulster 
Constabulary , had suillcient length of 
service to permit him to suppoit his 
wife. When the agreement expired 
the husband refused to oohabit with 

hifl wife fir refiisAH itr *n 


PART XIII. SECT. 25, SUB-SECT. 4. 

sd. Decree in urutefended divorce 
action- -Decree in absence I'iaJble Ui srus- 
pension.] — Held: a decree in an un- 
defended ac!tIon of divorcse, was a 
decree in absenc;e to wliich t7t. of 
Session (No. 1) Act, ISSB, s. 5, applied, 
Ac it was, therefore, competent to bring 
a suspension of mich decree. — Cun- 
NiNoiiAM V. Cunningham, [1928] S. C, 
(Ct. of aess.) 790.— SOOT. 
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6099a. Occupation ol separate rooms.] — 

A wife who continued to live in the same 
house as her husband & to take meals with 
him, applied for a summons for alleged 
desertion on the grounds that he treated her 
as nothing more than a servant, & insisted 
on their having separate rooms, & had refused 
to cohabit with her. Tlie summons was dis- 
missed : — Held : the justices had rightly 
dismissed the summons.— STBViiNS v, Stevens 
( 1929), 93 J. r. 120 ; 27 I.. G. R. 302, D. C. 

6124a. Termination of separation agreement - 

On bankruptcy of husband.] — Dewe v, Dewe, 
Snowdon v, Snowdon, No. 595a, ante, 

6124b. Faiiure to continue payments under 

separation agreement.] — By an agreement of 
separation a husband undertook to pay his 
wife 17«. Od. a week by way of maintenance, 
4& tlie wife undci’took that she would not by 
any means whatsoever endeavour to coinptd 
the husband to allow her any alimony or 
maintenance other than the above sum of 
17s. Od. a week. On th(^ husband failing 
to continue jiayments under the agreement, 
the wife took out a summons under Summary 
Jurisdie.tion (Separation & Maintenance) | 
Acts, 1895 to 1925 for an order against her 
husband, on the ^ound that he had wilfully 
neglected to iirovide reasonable maintenance 
for her & her infant child. The justices 
dismissed the summons, holding their juris- 
diction was ousted by the undertaking of the I 
wife, & tlie proper forum for lier claim was I 
the county ct. : — Held : as the payments 
under the agreement Jiad not been main- 
tained by the husband, the justices had 
jurisdiction, &, if a case of i^ilful neglect were 
proved, to make an order, at any lute for an 
amoimt not exceeding 17.s*. Od. a W(jek. — 
McCreanney 17. McGreanney (1928), 138 
L. T. 671 ; 92 J. P. 11 ; 26 L. G. R. 185, 
D. C. 

6124c. .] -Fletchkh v, Fletcher (1928), 92 

J. P. 91 ; 26 L. G. R. 398, L). C. 

6124d. Must be neglect amounting to mis- 

conduct.] -lief ore; an ordej* for maintenamu* 
can be made by justices on the ground of 
wilful neglect to maintain, the husband must 
be i)roved to have been guilty of sucli wilful 
neglect as amounted to misconduct. — J ones 
r. Jones (1929), 16 T. L. R. 33 ; 93 J. P. Jo. 
678 ; 27 L. G. R. 771, 1). C. 

6147a. Refusal of wife to live with husband - 
Without good reason— Effect of.] — Under 
Summary Jurisdiction (Married Women) 
Acts, 1895 (c. 39), & 1925 (c. 51), the ct. wiU 
find great difiiculty in granting a wife’s 
application for maintenance where slie has 
disclaimed her jiroper obligations to her 


husband & has without good cause refused 
to live with liim. — Weatherley v, 
Wkatherlby (1929), 16 T. L. R. 28 ; 73 
Sol. Jo. 730 ; 03 J. P. Jo. 678, B. C. 

6161. Add. Annolat'Um : — Consd. Price v. Price 
(1927), 13 T. L. R. 609. 

6164a. — - - .] -A complaint by a wife 

against h(*r husband for wilful neglect to 
maintain her or her infant child need not, 
under Summary Jurisdiction Act, 1 848 (c. 43), 
s. 1 1 , be brought within six months from tlie 
time when by such neglect lie caused her to 
live sejiara-tidy A apart from him, inasmuch 
as by Summary Jurisdiction (Separation 
Maintenance) Act, 1925 (c. 51), s. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to l(;ave 
A live sejiarately <fc apart from him. — Price 
?;. Price (1927), 43 T. L. R. 609 ; 71 Sol. Jo. 
132, D. 0. 

6179a. .] — A wife’s right to claim it obtain 

an order for inaintemince from a bench of 
justices under Summary Jurisdiction (Sejiara- 
tion Maint(manc(') Ae.t, 1925 (c. 51), is not 
ne(;essarily barred by a dec'd of scjiaration 
which makes an allowance for her mainten- 
ance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right. — D iggins v, Digcuns, [1927] P. 88; 
96 \j. J. P. 14; 136 L. T. 221; 90 J. P. 208 ; 
43 T. L. R. 37, i). C. 

Annotation : — Refd. McCreannoy v. McL'reaniu‘> (11)28), 138 
L. T. G71. 

6188a. Power of magistrates To make applicant 
elect — Summons containing several grounds 
of complaint.] — Tyrrell v, Tyrrell, No. 
60851), ante, 

6191a. What amounts to — Cross- 

examination of husband.] -Where a wife 
seeks a s(;pfii*ation &> maintenance order on 
the ground of tua* husband’s desertion, & 
tlie only evidence giv(»ri is that of the husband 
the wife, then the husiuind’s evidence in 
cross-examination may be corroboration of 
her evidence so as to justify the justices 
in making an order. — WiiiLiAMS v. Williams 
(1928), 93 J. 1*. 32 ; 27 L. G. R. 1, D. 0. 

6192a. Statement by probation officer- 

otherwise than as witness.]— In a case in 
wliich a wife summoned her husband for 
desertion the justices adjourned the hearing 
with a view to the probation officer using 
his good offices to effect a reconciliation. At 
tlu; resumed hearing he informed the ct., not. 
as a witness, that his efforts had been fruit- 
less, & in the course of his statement expressed 
a favourable view as to the character of tin; 
husband. The justices refused to make; an 
order, on the wife’s appeal it was urg(‘d 


maiaiain her : — Held : the husband 
had deserted the wife. — Ttmoney v. 
Timonky, [19261 N. 75. — IR. 


PART XIII. SECT. 27, SUB-SECT. 2.— 
C. 

6121 i. Persistent cruelty — What 
amounts to.]- -A huriband who reflected 
on his wife’s chastity &, questioned 
the pateruity of their child, displayed 
mdifferen(;e to her physical wolfai-c, 
thrtjatened to put her out of the bouse 
8c to do her bodily harm & actually 
assaulted her, althoufirh not severely, 
on two isolated occasions: — Held: 
ffullty of persistent cruelty. — M cKibu- 
NAN 17. McKiebnan, [1926] 1 D. L. H. 


558 ; [19261 1 W. W. U. 199 ; 35 

Man. L. R. 412.— CAN. 

6121 ii. ~.J — U. V. Ga.rdne;r 

(Ont.) (1927), 47 Can. Crini. Cas. 180. — 
CAN. 

6121 iii. .J — -An order 

under Wives’ & Children’s Maiiitonanco 
& Protection Act, IL S. M. 1 91 3. C. 20(5, 
se. 8, 9, based on a UTidmir of “ per- 
sistent cruelty,” ujihcld. — N kilmon i 7. 
NFJTi^ON, [1928] 2 1). I.. n. 776 ; [1«28| 
1 W. W. 11. 833; 37 Man L. Jl 337.— 
CAN. 

PART XIII. SECT. 27, SUB-SECT. 2. - 
D. 

6126 i. Vausirig to leave <6* live apart — 
Husband* 8 failure to pay allowance 

Q1 1 


diiriny separation — Or provide home \ 
Aj)plt., the husband, bad. wJiilo 
intoxicated, threatened ins wile, sis* 
loft home, bemg in fear of him. 
sociuontly she wrote ree(»n- 

cibation, but tlie letters were nn- 
ausworecl. ’the liUHl)aiitl eontri bated 
nothin}; to her sn]*i»opt e\ei*pt u sum 
of 10s. &. her tram fare to Adelaide, cV, 
almost eiprbt, men tbs aft(‘r she liad 
left bim defimtelv refused to take her 
back »>r sup]MU*t luu. On These facts 
the mamstrate };iaut(Ml relief for ne};leet 
to inaintani, but- refused to };i‘anl. 
relief loi* d(‘sert-ion on tlu* ground 
mentioned above • —//rid ; desei-tion 
should ii<ive Ixaui found by the special 
magistrate. — M ouuan v. Morgan 

[1927] S. A. S. R. 140.— AUS. 
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that the justices* minds were biased in favour 
of the husband by the probation officer’s 
improper & unsolicited testimonial : — Held : 
the justices were entitled to come to their 
decision on the evidence. The note of the 
proceedings contained no reference to any 
observations by the probation officer & m 
extraneous evidence should be allowed in 
the Div. Ct. — P earc^e v, Pearce (1929), 

J. P. 04 ; 27 L. G. K. 364, D. 0. 

6217a. Adjourned hearing before different justices 
— Oniy one justice present throughout whole 
hearing — Validity of proceedings.] — Lewis v. 
Lewis, No. 0085a, ante, 

6230a. Attachment of husband’s income — 

Discharge of maintenance order.] — Where 
a maintenance order under Summary .Turis- 
dictiori (Married Women) Act, 1895 (c. 39), 
hi^ been discharged on the ground of the 
wife’s adull/ery, she may nevertheless enforce 
payment of arrears accrued due down to the 
date c»f discharge A obtain an order for the 
attachment of her husband’s income. Such 
an order is not an order “ under this Act ” 
within Summary Jurisdiction (Married 
Women) Act, 1895, s. 0 . — Outerbridge v, 
OUTERBRIDGE, [1927] 1 K. B. 308; 90 L. J. 
K B. 74; 130 L. T. 803; 90 J. P. 204 ; 4:5 
T. L. It. 33 ; 70 Sol. Jo. 1113; 28 Cox, C. C. 
281, D. C. 

6233a. Made in Dominion — Maintenance 

Orders (Facilities for Enforcement) Act, 1920 
(c. 33).] — A marri(*d woman obtained in a 
police ct. in Australia a maintenance order 
against her husband ordering him to pay 
U5 10«. per week for her & her cliild’s mainten- 
ance. An application ‘ was subsequently 
made by her to a ct, of summary jurisdiction 
in England under the above Act to conlirm 
that order as against her husband who was 
residt'nt in England. Upon that application 
no evident‘e was submitted to the justices on 
behalf of the husband. G’he justices con- 
firmed the order with the niodilication or 
variation of substituting £2 lO**. per week, 
t.c., £2 for the married woman & 10s. for the 
child, in lieu of £5 10s. per week, they being 
of oj)inion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39) : — JJeld : (1) the justices had power to 
state a case for the opinion of the K. B. Div. 
on the question whether they were right in so 
deciding ; (2) they wT.re wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders made under the above Act of 1895. 

(3) The expression “ Summary Jurisdiction 
Acts ** in sect. 7 of the above Act of 1920 
does not include Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39) (Avoky, 
J.). — Peagram V. Peagram, [1920] 2 K. B. 
105 ; 95 L. J. K. B. 819 ; 135 L. T. 48 ; 90 
J. P. 130 ; 42 T. L. 11, 530 ; 70 Sol. Jo. 
070 ; 28 Cox, C. C. 213, 1). C. 

6236. After’ this case add “ See, now. Criminal 
Justice Administration Act, 1914 (c. 58), 
8.32(1).” 

6241a. After this case add “ .1 — 

See, now. Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 61), s. 2 (2).” 


6242a. Effect of — On right to recover arrears 

of maintenance.] — Outerbridge v. Outer- 
bridge, No. 0230a, ante, 

6250. Add, Annotations : — As to (1) Apld. Outer- 
bridge V, Outerbridge (1920), 90 J. P. 204. 
Refd. Peagram v, Peagram, [1926] 2 K. B. 
105. 

‘ 6250a. .] — Observations upon the 

administration of the jurisdiction conferred 
on justices by Summary .Turisdiction (Married 
Women) Act, 1895 (c. 39), s. 7, as amended 
by Summary Jurisdiction (Sepaiation & 
Maintenance) Act, 1925 (c. 61), s. 2, to dis- 
charge a maintenance order on proof of the 
wife’s adultery. — Broadbent v, Broadbent 
(1927), 43 T. L. R. 180, D. C. 

6250b. Time for application.]- - 

A complaint under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), s. 7, that 
a married woman has committed adultery, 
is subject to the six months’ limilatiou im- 
posed by Summary Jurisdiction Act, 1818 
(c. 43), s. 11. 

A wife obtained an order for separation & 
an allow'ancc in 1922. In 1920 justices pur- 
I)orted to discharge the order by reason of 
adultery of the wife found by them to have 
been committed in 191 5 : — HeM : the justices 
had exceeded their jurisdiction.— W aller v. 
WAIJ.ER, [19271 P. 154 ; 90 L. J. P. 58 ; 130 
L. T. 512; 43 T. L. R. 285; 71 Sol. Jo. 
232 ; 28 Cox, C. C. 329, D. C 

AnnoialUm: — Refd. Dutch v. Dutch (1928), T. L. R. 33. 

6250c. .] — A husband, in 

seeking the restjission of a maintenance order 
on the ground of the wife’s subsequent 
adultery, must make his complaint within 
six months of the alleged act of adidteiy. or 
within six months of his knowledge, or Ijis 
means of acquiiing the knowledge, of the 
alleged act. — Dutch v, Dut(jh (1928), 98 
L. J. P. 44 ; 110 L. T. 90 ; 92 J. P. 197 ; 45 
T. L. R. 33 ; 72 Sol. Jo. 790. 

6250d. — Particulars of adultery.] — 

A wdCe had obtained an order under vSummary 
Jurisdiction (Sei)aration & Maintenance) 
Acts, 1895 to 1925, that her husband should 
pay her 30s. a week by way of maintenance. 
The order did not contain a non-cohabitation 
clause. Subsequently the husband took out 
a summc>ns asking that the order for main- 
tenance should be discharged, on the ground 
that the wife had committed adultery. The 
husband gave evidence that, since the date 
of the maintenance order, his wife had given 
birth to a child, & of non-access on his part. 
Tliis was the only evidence of adultery. 
The justices foimd that the wife had committed 
adultery, &. discharged the weekly order for 
maintenaniie : — Held : (1) the evidence of the 
husband of non-access to bastardise his child 
was not admissible, & the justices’ order dis- 
cliarging the maintenance order must be 
set ^ide ; (2) in proceedings under Summary 
.Jurisdiction (Separation & Maintenance) Acts, 
1895 to 1925, if there is a charge of adultery, 
the act or acts of adultery should be specified 
with particulars, if possible, of the place where, 
the time when, &, the name of the person with 
whom it is alleged the adultery has been 
committed. — Boston v, Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 26 L. G. R. 183. 

6251a. Revival of order.] — (1) A separation order 
granted to a wife, & made under Summary 
Jurisdiction (Married Women) Act. 1895 
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(c. 39), s. 5, upon cause being shown upon 
fresh evidence to the satisfaction of the ct., 
if the order has been discharged by the 
justices, may be revived by tliem under 
(Mminal Justice Administration Act, 1914 
(c. 58), s. 30 (3). (2) A finding of adultery 

against a wife by justices is not conclusive, 
whereas a subsequent finding by a judge of 
the High Ot., that the adultery alleged was 
not committed, is conclusive. Such a finding ^ 
by a judge of the High Ct. is a new fact, & | 
the nature of his finding is also a new fact, ' 
& both these facts are “ fresh evidence 
within the stfitutes. — Pi^att v. Pratt (1927), 
90 L. .T. P. 123 ; 137 H. T. 491 ; 43 T. L. R. 
523 ; 71 Sol. .To. 433 ; 28 Cox, C. C. 413. 

6252. AfJd, Annotations : —Refd. Colchester v. 
Peck (1926), 135 L. T. 32 ; K. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

6255. Add. Annotation.^ : — Refd. Colchester v. 
Peck, [1920] 2 K. H. 300 ; K. v. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 


6255a. .] — Prato v. Prato, No. 6261a, 

ante. 

6271. Add. Annotation : — Retd. Mart v. Mart, 
[1920] P. 24. 

6272. Add. Annotation : — Distd. Peagram v. Pea- 
gram, [1920] 2 K. B. 105. 

6275a. — Order made in Dominion.] — Pea- 

(JiiAM V. PEA(iRAM, No. ti233a, aide. 

6283a. .] — PEAiff’E n. Pearce, No. 0192a, 

ante. 

6300. Add. Atnioiaiion: — Distd. Fletcher v. 

Fletcher, [1928] P. 20. 

6300a. Wife’s appeal.]— A wife who has 

failed in her application before justices for a 
rnaintenaTurc ord(‘r on the ground of her 
husband’s desertion, is nof. tmtitled to an 
order against her husband for security of the 
costs of her appeal against the justices* 
decision. — Fj.E'PCiier. v. Fi.ETcnEi{ [1928] P. 
20; 97 1.. .T. P. 1; I3SL.T. 135; 91 J. P.208; 
44 T. B. B. 13 ; 71 Sol. Jo. 840. 
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INCOME TAX. 


Part I. — Administration. 


Sub-sect. ]. — In General (Vol. XXVIll., p. 5). 

Add the following case : — 

9a. Delivery of lists by person in receipt of income 
belonging to others — Duty of bank.] — A.-G. 

r. National Provincial Bank, I^td. (1928), 
44 T. L. K. 701. 

10. Add, Atmoialion : — Refd. Pickford v. Qiiirke, 
Pickford v, 1. R. Comrs. (1927), 138 L. T. 500. 

Sj^ct. J.- application OF SCHEDULE (Vol. 
XXVITI., p. 0). 

Add t/lu* following case : — 

11a. General rule.] — (1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits gains, the test 
in regard to liability to tax under Schedule A. 
is not wladhor the person tax(*d had an 
indt'pendent ownt^rship of the property, but 


whether he had profits & gains in respect of 
his occupation. 

(2) A person who by a will is given a right 
of residence in a house rent free so long as 
he wishes, & who is in residence during the 
year of assessment, is assessable to income 
tax for that year under Schedule A. in respect 
of his beneficial occupation ; &> the amount 
at which he is assessed must be included in 
a return of tlie total income for super tax 
purposes in the following year. 

(3) When the right of residence is given to 
f.wo persons jointly, it is for the Special Comrs. 
to fix 'the proportion of the total assessment 
applicable to each person, &, when such a 
finding has been made, it should be accepted 
in any higher cf.. — Shanks v. Inland 
Revenue Comrs., [1029 1 1 K. B. 342 ; OS 
L, J. K, B. 341 ; 140 L. T. 157 ; 73 Sol. Jo. 
70 ; 45 T. L. R. 28 ; 14 Tax Cas. 240, C. A. 

Annototimi : — Consd. Snt.ton Inland Kcvonne Comrs. 

(1929), 41. T. L. 11 . 


Part II. — Schedule A. 


13. Add, Aiwoial'iovs : — Generally, Refd. Glenboig 
Union Fireclay Co. v, I, R. Comrs. (1922), 12 
Tax Cas. 427; Naval C^ollieryCo. (1897), Ltd. 
r. I. R. Comrs. (1928), 138 L. T. 593 ; Ormond 
Investment Co. r. B(‘tts, [1928] A. C. 143. 

16. Add. Annotation : — ds (1 ) Consd. .Shanks v. 

J. R. (^)mrs., [19291 1 K. 15. 312. 

24a. Right of residence given to more than one 
person.] — Shanks v. Inland Revenue 
Comrs., No. 11a, ante. 

25a. Annual value House let in apartments.] — 

Where a house or tenement is let in different 
apartments or tenements A- occupied by two 
or more ]>ersons severally, tlie annual value, 
under 1918 Act, .Schedule A., No. VII,, 
r. S (c), is the aggregate of the hypothetical 
i*ack rents of the separate tenements, «& not 
a. hypothetical rack rent for the whole payable 
by one who would then sublet its separate 
ttimiinents for the sake of profit. — Williams 
Sanders, [1927]2K.B. 4 98 ; 96L. J.K.B. 
912; 137 L. T. 820; 43 T. L. R. (163; 11 
Tax Cas. (573. 

Anvotaiton -Refd. Embluton v. Norwich Uuion Lil’e Innce. 
Soc., Norwich Union Life Inbce. boc. tJ. Emhlcton (1927), 
]1 'J'ax du^. OfSl. 

25b. Blocks of flats.] — Certain premises con- 

sisted of a number of blocks or buildings, 
each containing a number of self-contained 
ilats wiiich liad separali* entrance dooi-s 
from the public stau’case. The rents pay- 


able by the tenants included the payment 
of rates & taxes & the maintenance, lighting 
& cleaning of staircases & the performance 
of various other services by the landlord ; 
Held: (1) in accordance with 1918 Act, 
Seh(‘dule A., No. VII., r. 8 (c), one assessment 
must be made in respect of each block or 
building, & not a sejiarate assessment in 
respect of each flat ; (2) the allowance for 
re])airs must also be madi' in respect of each 
building in accordance with Schedule A., 
No. V., r. 7 ; (3) the premises not being let 
at rack rent, in estimating the annual value 
tlie payments made by the owner for rates, 
etc., in the preceding year were to be 
excluded, as provided by .Schedide A., 
No. IV., r. 1. — Norwich Union Life 
Insurance Society v. Embleton, Embleton 
V, Norwich Union Life Insurance Society 
(1927), 137 L. T. 415 ; 11 Tax Cas. 681. 

Aniwtation : — Oenerally, Refd. WilliamB v. Sanders, 119271 
2 K. B. 498. 

25c. Premium paid for lease.] — Held: the 

comrs. were entitled, in determining the 
annual value of premises, the lease of which 
had been assigned to applt., to take into 
account the premium originally paid by the 
assignor for the lease, plus interest thereon. — 
Davies v. Abbott (1927), 11 Tax Cas. 575, 

I C. A. 

I 25d. Gross value —Whether property included in 


PART II. SECT. 2, SUB-SECT. 1. 

25 ii. - . 1 — The Umanee 

Ai'lh eon tain in eueii year, except in 
yeuvH of revuJiiution, u }irovlsion that 
ibe aniinnl value of i)r()pci’ty winch 
has been adopt (‘d for tlu' juirpose of 


Income tax under Sched. A. for one 
year shall be taken as the annual value 
of that property for the same purpose 
for the next yvar :-~IIcld : this pro- 
vision (loe.s not preclude an inen'asc' 
in the assessment tir au additional tirst 


asHOSsment under Income Tax Act, 
1918, K. 125, where the ori|?ltjal asess- 
mciit is found not to have mcluded the 
whole uiimial value.— Inland Eevknuk 
Comrs. r. Dickson, [19281 S. C. (Ct. 
of 8ess.) 752.— SCOT. 
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valuation list — Property In occupation of 
Crown — Computed annual value entered as 
ratable value in valuation list.] Lewis v, 

Elgy (1927), n Tax Law. 723. 

28. Add. Ajinotatioii Consd. Salisburv I Joust* 

Estate V. Fry (1929), 9S J,. J. K. B. 722. 

29. Add. Annotation ; -Refd. Glenboi^ Union 
Fireclay Co. v. 1. K. Comrs. (1922), 12 Tax 
Gas. 427. 

36a. — ; — .] — Resp. board, whic.h was con- | 

stituted for the repjulatitni & iinpi‘ovemt?rit I 
of the navigation of tlu* upjier portion of a 
Jirth, was authorised to levy shipping dues. I 
these dues were its sole revenue : — Held : I 
as the dues did not aiise from “ property in > 
lands, tenoTnents. hi*r(*djtaments, & herit- 
ages,” the board was not liable to be ass(*ss(‘d 
in respect of them to income tax und4*r 
1918 Act, Schedule A., No. III., r. 3.— 
Inland K^wknue (^omus. v. Fokth Con- 
fc5ERVANCY Bt)AUD, [1929] A. C. 213; 9S 
L. .1. P. C. 34 ; 149 i^. T. 251 ; 93 ,T. P. 97 : 

45 T. L. H. 83 ; 27 (h K. 197, 11. J.. 

37. Add. A n no/a/7 on ;---Distd. I. R. Oornrs. 

Forth t^mservancy Uosml, |1929J A. (\ 213. 

50a, Blocks of flats.] -Norwioh Union Life 

Insurance Society v. Emkt.eton, Embleton 59a. 
V. Norwich IInion Life Insurance Society, 

No. 25b, ante. 

51. Add. Annotations : — A** to (2) Apld. I. R. 
Gomi's. V. Glasgow Musical Festival Assocn. 
(1929), 11 Tax Gas. 154; Scottisb Woollen 
Technical Gollege, Galashiels ik I. R. (bmrs. 
(1929), 11 Tax Gas. 139. Consd. Ge(»logi.sls' 
Assocn. IK I. R. Comrs. (J92S), 11 Tax tbs. 

271. Refd. CUiest-erman v. Ibxation Fed<*ral 
Gomr., tR12()J A. (\ J2S. Ctencrally^ Refd. 

I. R. Comrs. 7 ;. Iblkirk Tempeianee (bfe 
Trust (1929), 11 Tax (Jas. 353 ; 1. R. Gornrs. 

V. Peeblesshire Nursing Assocn. (1929), 11 I 
Tax Gas. .335 ; 1. R. Comrs. v. Yoikshire * 

Agricultural Sot*. (1927), 14 L. R. 59 ; 
GentTal Medical (-ouncil v. I. R,. Comrs., 
Enghsh Bran(4i (Nnincil of Genoial Mt‘dieal 
(Jouncil V. Same (192S), 97 Ji. J. J\. R. 578. 
Mentd. Martin v. ijowiy, Martin c. 1. R.. 
Gornrs., 11929] J K. R. 550; Tie Williams, 

Public Trustee v. Williams, [1927 | 2 (h. 283 ; 
Adamson v. Melbourne k> Metropolitan Roard 
of Works, [J929J A. G. 142; lie Grove- 
Grady, Plowden v. Jjawrence, 11929] J Cli. 

557. I 

54. Add. Amiotailon : — to {\) Apld. Salisbury 
House Estate \\ Fry (1929), 98 Ji. J. K. li. 

722. 

58a. Convalescent home for members of 

friendly society.] — An unregistered friendly 


society, of which there were over two million 
members, had for its principal objects the 
relief of distressed members & the widows <te 
orphans of members, & the promotion of 
social int(‘reourse & recreation in its lodges. 
Members of the sochdy jiaid a small sub- 
scription, which was divided <fe allocated to 
various benevolent funds. A house 
grounds were bought/ by the society for use 
as a convalescent home by its mtjmbers. 
The purchase price was pai<l ])artly by the 
soedoty partly by contributions by its 
members. The home was maintained by tlie 
society A was furnislK'd t/O accommodate 
tvvt'nt-y cn‘ thirty memiiers No expense was 
incurred by a im'inber during Ids resid(»nce 
at the home, A medical men gave their 
services to it gratuitously : -Held : the liorne 
was a liospital within 1918 A(!t, Schedule A., 
No VI., r. J (c), A tiu* soidety was (*ntitled to 
bt* allowed the amount of tax charged in 
rc'Spect of tin* preniis(‘& of which the home was 
coni])osed. -Royal Antediluvian Order 
OF Ruffaloes V, Owens, [1928] 1 K. R. 44() ; 
97 L. .1. K. R. 219; 138 I,. T. 944; 41 
T. R. 122; 71 Sol. .To. 928 ; 13 Tax Gas. 
179. 

— — .] — A])pUs., a limited co., owned A. 

carried on a high-class secf»ndary school 
managtid by governors who wciv partly 
elected b\ the siiareliolders A partly 
nominated by the (Vovvn. IL tlu* co.’s 
arts, no ju’oJit was t-«> be div idl'd amongst 
members. Rriict/ically the wliolc of the* 
r(‘C(‘ipts of the co. arf>se ir<.>m lei's paid for 
pupils \--Ucld : tlu* elomi'iits ol j)enTianence 
connoted by tlie word ” l'oun(l;i.ti<m ” were 
part ol the essence of ;i, ))ubhc school, A as 
thest* (‘It'iiK'nts wt'iv absent/ ap]dts. were not 
(‘iititb'd to an allowa/iau' on tlie grouiul that 
the school was a public scho(»l. — Birkenhead 
Sriiooj., IjTD. 7’. Uring (1929), 13 T. Tj. R. 
48; 11 Tax Gas. 273. 

60. Add. Annotation : — Expld. Ereaut r. Girls’ 
Public Hay ScIjooI Trust, [1929| 2 K. R. 
274. 

62. Add. Annotation Distd. Eri'aut v. Girls' 
Public Day School Trust, [ 1929] 2 K. B. 271. 

62a. School carried on by company paying 

dividends.] — V'herc a school is (tarried on by 
a CO. whose* sharebohh'i's rt'ceive dividends 
not exceeding a lixed rale on tlieir share's, 
the school, though otherwise possessing the 
essential characteristie*s of a public school, is 
not a puhhe* schoed so as to be* entitled unde^r 
r 1 (c) e)f No. VI. eif 8e;iied. A. to an allow^ance 
in respeed/ of the assessment to inee>me tax 
on t/he school buildings, for the existe'nee* 


PART II. SECT. 2, SUB-SECT. 6. 

sa. Coriservancu hoard.] — A con 
servanoy board was e*,stabll8hed b; 
statute to keep a river in a navi^abl 
condition & to control the navigatioi 
therein. Wide powers were vestev 
in it to enable It to carry out its duties 
but it did not own any property froi 
which profits were derived. ‘Unele 
64 of its Act it levied dues upo 
all shipping entering the river with!] 
its pirisdiction. Having been assessei 
to Income tux nnder Schud. A. No. Ill, 
Rule 3, imon the balance of those dueg 
it appealed : — Held : the balance wa 
not a profit arising out of lands o 
Jieritagcs within the meaning o 
teched. A., & the board was not assess 
able under that 8chod. — Inlani 
Revenue Comkh. v. Forth Con 


SERVANCY Board, 11U29] S. O. (H. L.) J . 
— SCOT. 


PART II. SECT. 4, SUB-SECT. 1. 

sb. Covijtany for advancement of 
u'oolUn indiisirn .] — A limited co., 
membership of which was rcstiictod to 
persons engaged m the woollen in- 
dnstty in Scotland, was foriuod “ with 
a view to the advancement of the 
woollen iiidastiy in Scotland, to pro- 
mote by means of a colU*ge systematic 
education, Instmetion A study in all 
branches (d the industry.'* Its income 
& property wore dculicatcd to these 
objects, & rio profits could be distri- 
buted among its members. It owned 
& ocjcupiod a college at which classes 
were hold for instruction in the prln- 

S15 


ciples & practice of woolh'Ti A worsted 
cloth manufacture. Th(‘ st udents were 
fifteen years of age A iipwaiils. A, paid 
fees for the eourseH of justriiction *— 
Held: (1) the eollegc* was not a 

“ public school ”, (2) the eollcgo 

bnildhigs wvre ” iierjtagos ownetl A 
occupied by a chant iX the eo. was 
entitled to exemitthui imdei 1921 Act, 
s. 30 (1 ). — S(vvj''nsii W(if)i.ij';N 'I'eoh- 
NICAL CJOELEOE C. INLAND REVENUE 
CoMKS,, |192bJ S C- 034 , 11 Tax Cas. 
139.— SCOT. 


PART II. SECT. 4, SUB-SECT. 2. 

k i. Woollen technical college .] — 

Scorn SIT Woollen Technical Col- 
IJ5GE r Inland Revenue Comrs., 
ante. — SCOT. 
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of an element of profit-making for the private 69. 
benefit of the founders & managers is funda- 
mentally opposed to the conception of a 
public school. — Ehkaut v. Girls’ Public 74. 
Day School Trust, [1929] 2 K. B. 274 ; 

9S L. ,T. K. B. 475 ; 141 L. T. 481 ; 45 
T. L. R. 557 ; 73 Sol. Jo. 401 ; 93 J. P. Jo. 

449 ; 27 L. G. li. 579, C. A. 


Add, Annotation : — ^Mentd. Metropolitan Meat 
Industry Board v, Sheedy, [1927 J A. 0. 899. 

Add, Annotations ; — As to (3) Consd. Salis- 
bury House Estate v. Fry (1929), 98 L. J. 
K. B. 722. Generally, Refd. Huxham v, 
Johnson (1920), 136 L. T. 410. 


Part III. — Schedule B. 


77. Add, Citations 70 Sol. 3o. 586 ; 10 Tax Oas. 
340. 

Add, AnnoUdion : — Refd. Huxham v. Johnson 
(1920), 136 L. T. 410. 

79a. “ Dealer In milk ” —Land insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — Kesp. occupied a farm which • 
was charged to tax under Schedule B. on 
which he kept a number of cows for milking. I 
The soil was of such a poor quality that resp. 
had to expend considerable sums yearly on 
ftieding stuffs. The produce grown on the 
land represented only about thirty per cent, 
of the food required for the cows. Resp. 
sold his milk to regular customers in the 
district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they b('came dry. The genei^al 
comrs. held that resp. wfis not a dealer in 
milk, they discharged an assessment made 
upon him in accordance with 1918 Act, 


Schedule D., Case III., r. 4 : — Held : resp. 
was a dealer in milk wliose land was insuffi- 
cient for the keep of the cows within the 
rule, At the further question whether the 
assessable value ahorded no just estimate of 
the profits was for the comrs. to find, At the 
case must be remitted to them for that 
purpose. — Huxham v, Johnson (1926), 136 
L. T. 410 ; 11 Tax Cas. 266. 

Annotation: — Refd. StepbonBon v. Waller (1927), 13 Tav Cas. 

318. 

79b. “ Seller of milk ” — Land insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — ^A farmer may be a “ seller of 
milk ” witliin 1918 Act, Schedule D., Case 
HI., r. 4, even though he merely sells, by 
wholesak*, the milk produced on his farm ; 
At it is not necessary that, to come within the 
i*ule, he should own some outside trading 
organisation for the disposal of the milk. — 
Stkphenson V, Wallf:r (1927), 41 T. L. R. 
155 ; 72 Sol. Jo. 102 ; 13 Tax Cas. 318. 


Part V. — Schedule D. 


87. Add, Annotaimns : — Consd. Machon v. Shanks v, T. R. Comrs., [1929] 1 K. B. 342. 

McLoughlin (1926), 11 Tax Cas. 83. Expld. Retd, (irainger t?. Maxwell, [1926] 1 K.B.430; 


PART II. SECT. 5. 

sc. Under Taxation Art, 7?. S. B. C., 
1931 (r. 222), s. 15r> — Islot inconu of 
iion-rcRid€nts derived from mines ] - 
Kent v. U., [1924J 4 1). L. K. 77 ; 
11927] 8. C. li. 388.— CAN. 

sd. Arrears — J There land under con- 
trol of court — Liafnhlu of occupier .] — 
A receiver was appointed ovci’ eertain 
lands in 1 908. The oAvner of tlie lands, 
which were heinj? sold under the Land 
Acts, was in oceni)atiou of them under 
a et. lease up to the time of his death 
ill 1917. After his death the lands 
were Jot for priming under Court 
Crazing Agreements, were snhse- 
qiicutly lot under a Court Letting 
Agreement for a year. Arrears of 
income tax having heen elalmed by the 
Revenue Comrs., thi* reeiMver applied 
to the land judge for directions : — 
Held : the owner of the lands wljo 
had been in occupation was liable for 
the arrears of tax imder both Weliods. A. 
& R., up to the time of his death. — 
lie Fou5Y’s Estate, [1928] 1. R. fj76. — 
IR. 

PART III. 

77 i. Poultry farm .] — A 

poultry farm consisted of thirty-three 
acres of land, all of which was m grass 
except half an acre upon which green 
crops were grown for consumption 
by the poultry in winter along with 
other feeding stiilTs. A permanent 
stock of about one tiiousand head of 
poultry was kept, & in addition forty- 


six «heep were grazed on th<‘ land, & 
some of the grass was cut for hay * — 
Ueht : th(‘ land was oceiiiued for the 
purpose of hushaudry, in respeist l-liat 
the fruits of I he soil were UM‘d to a 
material extiait for the sustenance of 
the poultry, the poultry farmer \\ari 
entitled to be assessed on the prohtfl 
of the biLsiness under Schedule R.. & 
not under Seheduh^ I). — Lean v. 
Inland Rkvemt-]. 1192(J] S. C. 1.0 ; lu 
Tax Ca«. 311.— SCOT. 

se. Arrears — JAahUity of occupier .] — 
An occupier of lauds, even though ho 
ho the owner, is not, liable for arrears 
of income tax under Sched. H. of 
Jiieome Tax Act, J9J8, which should 
have been levied upon, 6: ultimatidy 
borne liy, the former occupier. - 
Dolan v. .Ioyck Kirwan, 11928] 
1. K. 059.— IR. 

PART V. SECT. 1, SUB-SECT. 1. 

sd. JJistribulLon of bonus— -No option 
to shareholders to take cash— Distribu- 
tion by company as capital.] — A co. 
resolved that its accumulated jiroflts 
should he distributed as a bonus 
amongst the shareholders, & that the 
directors sliuuld bo authorised to dis- 
tribute such number of uiiiasued sharos 
of £1 each jiaid up to 10s. as should bo 
equivalent to the amount to be 
capitiilvsed in satisfaction of such 
bonus ; & it was agreed that the co. 
should allot & issue to each share- 
holder his respective proportion of the 
unissued £l shai’cs each credited as 
paid iii» to 10s., that the shares should 
be erodited os paid up to lOs.. & that 


tlieshureH socrediU'd should be aeeepled 
in satisfaction of the bonus, in the 
books of the co. each shareholdtT was 
credited w’lth his jiroportion of the 
bonus m payment of lO.s. in losfieet of 
each of the shares eo allot leii & issued 
to him : — 11 (Id * the xtroiiortioii of the 
bonus so credited to each shareholder 
ivas “ prolits or bonus eri'dited to 
him w’lthin Income Tax Assessment 
Act, 191. 5-1 921, s. 14 (/>), &■ was pro- 
perly included m his income. — 
.James v. Ekdeual (Jomr. of Taxation 
(1924), 31 C. L. U. 404.- AUS. 

sf. Distribution of property on dis- 
continuance of business by company — 
What %s “ income.'' \ — A I’oserve made 
up of accretions to the value of leal 
eslMe & goodwill is not “ mconui ” 
within Income War Tax Act, 1917, 
s. 3 (9), hut a reserve made up to trading 
profits or that portion of a co.’s income 
w'hich has not been paid out is undis- 
tributed income of the co., unless 
before the distribution it has become 
eajiital. — Tie Anderson Estate, [1925] 
4 D. L. R. 116; [1925] 3 W. W. R. 
312; 35 Man. L. K. 279.— CAN. 

m i. .] — A money- 
lender, visiting Berlin on business, 
pm*chased a large consignment of toilet 
paper. Before delivery had been made, 
lie found a purchaser in London, to 
whom he ro-sold the whole consignment 
at a profit. The transaction was out- 
side the scope of his ordiuarj" business ; 

-Held : t he transaction, although 
isolated, was an adventure in the nature 
of trade, the profits of which were 
assessable to income tax under 
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Tolleinache v. I. R. Comrs. (1926), 136 L. T. i 
444 ; Ormond Investment Co. v. Betts, [1928] 
A. C. 143; TiUinK-Stevens Motors v. Kent 
County Council & Transport Minister (1928), 
97 L. J. Ch. 371 ; I. R. Comrs, v, DaJgoty & 
Co. (1929), 98 L. J. K. B. 642. 

90. Add. Annotations : — As to {!) Consd. Lecming 
t?. Jones (1929), 141 L. T. 472. Generally, 
Refd. Liverpool Com Trade Assocn. v. 
Monks, [1926J 2 K. B. 110. 

01. Add. Citations 2 K, B. 110; 95 

L. J. K. B. 519; 134 L. T. 756 ; 10 Tax Cas. 
442. 

93. Add, Annotation : — Consd. Ducker v. Rees 
Roturbo Development Syndicate, I. R. Comrs. 
V. Rees Roturbo Development Syndicate, 
[1928] A. C. 132. 

93a. Exchange transaction.] — Under an 

agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 
consignment of marble until tlie advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not 
till the autumn of 1921, the co. at once 
arranged for the conversion of the greater 
part of the £20,000 into lire at one hundred 
iSd three to the £, & a lira account was opened. 
In May, 1921, the lii*a had appreciated in 
value, as tlui money was nut yet required 
by the co., their nominee, without the co/s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy- 
two to the £ the lire realised a prolit of 
£6,707, whicli was received by the co. The 
lire were subsequently repurcliased for the 
purposes of the contract for £19,380, which 
was allowed as a deduction from the co.’s 
prolits for income tax purposes : — Held : in 
computing the co.’s prolits for the purposes 
of assessment to income tax for the year 
1922"23 the £6,707 was not a profit arising 
out of tlie contract for the supply of marble, 
but was mej*ely an appreciation of a tem- 
porary investment, <& was not assessable to 
income tax as pait of the prolits of the co.’s 
trade. — McKinlay v. Jenkins (H. T.) & 
Son, Ltd. (1926), 10 Tax Cas. 372. 

Annotation : — Distd. TliompHon r. I. R. Comrs., I. R. Comrs. 

V. Tliompf-on (1927), 12 Tax Cas. 1(K)1. 

95. Add. Annotation : — Refd. I. R. Comrs. v. 
Fislier’s Exors., [1926] A. C. 395. 

96. Add. Cilaiion : — affd. (1924), 12 Tax Cas. 
586, C. A. 

96a. Sale of patent rights.] — A syndicate formed 
to work & develop a group of English & 
foreign patents carried on business mainly 
by granting licences to manufacturers at 
royalties. Certain foreign manufacturers re- 
fused to take licences, unless they were also 
given an option of purcliase exercisable 
within a given period, & the syndicai< 


entered into a contract with an American 
CO. to grant them a licence to use & work the 
syndicate’s American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
syndicate a sum for the purchase of the 
American patents out & out, the Special 
Comrs. decjided that prolits on the sale of the 
patent s arose in the comse of the co’s. business 
were chargeable to income tax : — Jl cld : the 
Special Comrs. had not wrongly directed thom- 
selvt's, k. there was ample ovidemee to support 
their conclusion of fact. — Duckeh v. Rees 
Rotukbo Development Syndicate, Inland 
Revenue Comiis. v. Rees Roturbo Develop- 
ment Syndicate, [1928] A. C. 132; 97 
L. .T. K. B. 317; 138 E. T. 508; 44 T. L. R. 
307 ; 72 Sol. Jo. 171 ; suh noin. Rees Roturbo 
DEVET.OPMENT SYNDICATE, LTD. V. DUCKKR, 
Rees Roturbo Development Syndicate, 
Ltd. V. Inland Revenue Comrs., 13 Tax Cas. 
366, H. L. 


97. Add. Citation:- -affd. (1927), 43 T. L. R. 727, 
H. L. 

Add. Annotation : — FoUd. Mills v. Jones 
(1929), 46 T. L. R. 118. 


97a. S. P. Mills v. Jones (1929), 46 T. L. R. 118, 

H. L. 


97b. Payments for grant of shop rights of patented 
Invention.] — Applt. was managing director 
of a ct). engaged in the dyeing industry, & 
also carried on the business of selling yarn k 
machinery on his own account, lie had 
invented new apparatus for dyeing which 
was patented in the United Kingdom & 
America. He exploited this invention by 
providing selling tlui necessary machinery 
to firms in America, k he did not dispute that 
he was assessable to income tax, under Case I. 
of 8c bed. D., on the profits made on the 
machinery. Under the agreements made 
with these firms, however, in addition to the 
price paid for the machinery, ho was entitled 
to further payments for grant of “ shop 
rights,” i.c. the right of the purchasers 
to use the machinery k processes in their own 
mills or within a limited area. Applt. 
contended that these payments were for the 
acquisition of an exclusive licence to use the 
patented processes in a limited area, that 
they were payment for portions of the patent 
rights k therefore capita payments in respect 
of which ho was not assessable. The Special 
Comrs. found that the agreements were 
primarily for the sale of machinery & that 
the grant to the purchasers of ” shop rights ” 
was consequential on the sale ; k therefore 
that the payments for the ” shop rights ” 
must be included with the payments for the 
machinery in the receipts of applt. ’s busi- 
ness ; — Held : the Comrs. had decided rightly 
on the evidbnee before them. — Bbandwood 
V. Banker, Brandwood v. Inland Revenue 
Comrs. (1928), 14 Tax Cas. 44. 


Schod. D., Case I.— Rutledge v. 
Inland Revenue Comes., {1929] 
S. C. (Ci. of Sess.) 370.~SCOT. 

t i. .] — Morrison v. Minister 

OP Customs & Excise, 11928] 2 I). L. R. 
769 ; [1028] Exch. C. R. 75.— CAN. 

a i. .] — From tho date of 

incorporation to 1920 a co.*s profits 
were allowed to accumulate imtil G., 
the manager & owner of all tho shares, 


declared a dividend of 92 per ctsnt. 
amounting to $40,000 paid out of such 
accumulated prolits ; — Held : such 
dividend was not a return of capital, 
but iucome & subject to taxation. — 
Gagne v. Finance Minister, 11925] 
Exch. C. R. 10.— CAN. 


d i. 8. P. MACPHERSON V. TAXAT10^ 

COMK. (1927), 27 S. R. N. S. W. 105 
44 N. S. W. W. N. 33.— AUS. 
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sk. Jncoine of acadnulutcd fund — 
Under will for hvmfd of icMator's 
children after twentu-one yearn.] —Held : 
such income wsis taxalile undtT Income 
War Tax Act, 1917, us ameiidcjd by 
10 & 11 Geo. 6, c. 49, s. 41 . — McLkod 
V. Customs cV Excise AIrNiS'rER, [1926] 
Exch. C. R. 106 ; affd., [1 926] 3 D. L. R. 
631 ; [1926] S. C. K. 467. — CAN, 
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98. Add* Annotation : — Refd. Davis v. Harrison 

(1927), 11 Tax Gas. 707. 

99. Add* Citations : — sub norm* Jersey’s (Lord) 
Executors v. Bassom, Derby (Lord) v* 
Bassom, 136 L. T. 274 ; 10 Tax Cas. 357. 

99a. Repaid excess profits duty.] — Where a trader 
was assessed to income tax on the amount of 
excess profits duty repaid to him ; — Held : he 
had been rightly assessed.- v. Mathews 
(1926), 10 Tax Gas. 25. 

99b. Repayment after trading ceased.]- 

Held : liable to be assessed to income tax. — 
Kirke’s Trustees v* Inland Revenue 
COMRS. (1020), 136 L. T. 682 ; 11 Tax Cas. 
323, H. L. 

A tuLotution : — Apld. Olive & Partington i\ Roho (192S1), 7H 
Sol. .)o. 76(). 

99c. .] — Olive & Partington, Ltd. v Rose 

(1929), 73 Sol. Jo. 700. 

99d. P. Nesbitt (A. & W.), Ltd. v. Mitchell 
(1926), 11 Tax Gas. 211, 0. A. 

A niiotafion Apld. Olivo & Partiiifftun r Boro (1929). 7.*! 
Sol. Jo. 7(iri. 

99e. Profits made in illegal business.] — Income 
Tax Acts are not necessarily restricted, in 
their application to lawful businesses only. 
The question is one of construction of the 
jiarticular words used. "Canadian Minister 
OF Finance r. Smith (1926), 42 T. L. R. 734 ; 
70 Sol. Jo. 941 ; sub nom* Minister of 
Finance v. Smith, 95 L. J. P. 0. 193, P. C. 
Annotatioi} Mentd. Clark v. Weftaway, [19271 2 IC. B. f>97* 
99f Repayment of sum Illegally demanded by 
Food Controller for licence to purchase milk.J 
— Held : in the computation of liability to 
income tax the amount repaid must be 
treated as a receipt of the year in which it 
was originally j)aid to the Pood Contmller. — 


English Dairies, Ltd. d. Phillips, English 
Dairies, I^td. v* Inland Revenue Comrs. 
(1927), 11 Tax Cas. 697. 

100. Add, Annotations : — Consd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. 0. 213 ; 
Leeming v, Jones (1929), 141 L. T. 472. 

104. Add. AnnotaHona : — Consd* I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 
Refd. Brighton College v, Marriott, [1926] 
A. C. 192 : Salisbury House Estate v* Fry 
(1Q29), 98 L J. K. B. 722. 

112a. Company — Carrying on several businesses.] - 

A CO. may carry on more than one trade 
within 1918 Act, Schedule D., Case I. 
Whether the activities of ft co. constitute one 
business or two separate businesses is a 
question of fact. — Scales v, Thompson 
(George) & Co., Ltd. (1927), 138 L. T. 331 ; 
13 Tax Cas. 83. 

113. Add* Citation : — 10 Tax Cas. 20. 

Add* Annotations : — ^Expld. Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Re Bankruptcy 
Notice (No. 292 of 1928) (1928), 44 T. L. R. 
533; I. R. Comrs. v. Lysaght, [1928] A. C. 
234; Rees Roturbo Development Syndicate 
V. I. \i* Comrs., Rees Roturbo Development 
Syndicate v* Ducker (1928), 13 Tax Cas. 366. 

lU, Add. Citations : [1921] A. 0. 312; 96 
L. J. K* B. 379 ; 136 L. T. 680 ; 43 T. L. R. 
116; 71 Sol. Jo. 18 ; 11 Tax Cas. 297, H. L. ; 
[1926] 1 K. B. 650. 

Add* Annotations : — Refd. Kirke’s Trustees 
i;. I. R. Comrs. (1926), 136 L. T. 582 ; Nesbitt 
V. Mitchcl (1926), 11 Tax Cas. 211; Con- 
stantinesco v* R. (1927), 11 Tax Cas. 730; 
Devon Mutual Steamship Insce. Assocn. v* 
Ogg (1927), 13 Tax Cas. 184; I. R. Comrs. v. 


98 i. Compenmlion /or lorn of office .) — 

Where a oo. of managing agents 
obtained a certain sum of irionev as 
eompoiisution for the liciiiidution or tho 
jninripal co., the amount is a receipt 
arising from husinesh &, is, therefore, 
liable to bo assessed to Jncorae tax. — 
Re Mokuison A' Co., Ltd. 

(1028). J ].. B. .^6 Calc. 211.- IND. 

99 i. Slvd fec^A — A^iplt. was a farmer 
Si breeder of horses, & occupbsd three 
farms, in respect of which he was 
assessed to income tax under Schedule 
B. He was also the owner of a number 
of stallionH which ho used for the 
service of his own mares, &; in addition 
lie sold for fees their services to the 
marcs of other owners, the stallions 
travelling “ rounds *’ for this purpose 
in the care of his own Bt‘rvant8. Ho 
apt)ealed against assossruonts to income 
tax made upon him under Schodulo D. 
in roBpetil of stallion fees. Sc the comrs. 
decided that in regard to siaUiou fees 
l,he expenses n'qulred to make the 
profits from service to mares, plus any 
expenses of keeping up the stud to the 
number of stallioim earning foes should 
be allowed, Init the number of horses 
t-o be used for roplaeonicnt should not 
exceed one -third of thoM* earning foes ; 

Held : applt. was assessable to 

income tax \mder Schedule D. in 
respect of profits from stallion fees, in 
accordance with the principle laid 
down by the comrs.- -Marshal v. 
Twkkl)\ (1926), 11 Tax. C3as. 521. - 
SCOT. 

k. Bead now ** 99a i.'* 

sm. Money reniiUed from branch 
office.]- -Money remitted to the Iiead- 
fpiarters of a firm in British India, 
from a branch situated iu a foreign 
country, is presumed to he profits & 
not capital. Sc is assessable to income 
tax . — fie MuRUOAprA Chettiar (1925), 
1 . L. R. 49 Mad. 465.— IND 


•n. Gift of mcmey to jockey from race' 
horse owner after winniny race.] — Held : 
an emohnneut which aioso or acemed 
to the jockey by reason of his vocation 
as such. Sc liable to assessment for 
income tax. — W ing v. OXJonnell, 
[1927] I. R. 84.- IR. 


sp. Compensation for detention of 
ships requisitioned by Govemmerd.]- - 
Held : a trading receipt, & chargeable. 
Alliance & Dublin Co.vbumkrh’ 


Gv\h Co. V. M'Williams, [1928] 1. B. 1. 

- "in. 


St. Profff from sale of land at enhanced 
jir ICC’ ‘-Whether faxo/dt*.] -Stott v. In- 
land Revenue Comr. (1927h 4^ 
N. L. R. 471.— S. AF. 

8W. Profits of company — Maintaining 
ft* conducting club for benefit of members 
‘-Whether taxable.] — Re Dihrugarii 
District Club, Ltd. (1927), I. L. 11. 
55 Calc. 971.— IND. 

sy. Letting houses — Taxable ,] — 

Tie Commercial I^ropektiks, Ijtd. 
(1928), 1. L. R. 55 Calc. 1057,— IND. 

sz. Profits from unlawful enterprise — 
iiweejistakes.] — Broil ts derived from 
carrying out a swcjcpstake, being 
profits derived from a criminal enter- 
prise, are not assessable to Income tax. 



sa. Profits from sale of rights of co . — 
In pursuance of original seheme-- 
Whether capital or income.] — Resp. co. 
acquired in pursuance of Ite objects 
ccrtivin platimmi bearing properties 
from a vendor syndicate. The co. 
began dQVclopmont wwk on one of the 
properties, oiioning up some of the 
claims & sinking a shaft, but on en- 
eountiOring a strong flow of \vator 
stopped the work on the ground that 
it did not want to expend money on 
a pumping plant. In view of the more 


imporfaut work of purchasing all 
properties upon which the reef dis- 
covered by the co.’s tijchnlcaj advisor 
was found by liim to exist. 'The eo. 
thereupon imrchased certain fui'ther 
propiMtlos, thereby exhausting its 
cash resources. Thereafter one of t.l»o 
CO. ’s directors stated that the occurrence 
of platinum in the proiiertlcs required 
a large working capitul, & suggi'stod 
that a new powerful co. should bo 
foruK’d to take over the rights held 
by resp. co. The board of resp. co. 
appro v(!d of this Sc an agreement was 
arrived at whereby iu elfect resp. co. 
sold its properties to the now co., 
re«p. CO. having been assessed to pay 
income tax on the profits arising out 
of the sale : — Held : the profits result- 
ing from the sale to the new co. were 
obtained in an operation of business 
in a scheme for profit making & were 
therefore liicjorne & not accruals of a 
capital nature. — Inland Revenue 
Comrs. v. Leydenberg Blatinum, 
Ltd., [J929] App. D. 187.— S. AF. 

PART V. SECT. 1, sub-sect. 2. 

sb. Transmission of electricity d’ 
supply of air through pipes.]— ‘Held : 
the CO. did not carry on the business 
of “ manufacturer ’’ within Assessment 
Act, 8. 10 (1) id). — He Coleman Sc 
Non. Ont. Light Sc Bower Co. (1927), 
60 O. L. R. 405.— CAN. 

PART V. SECT. 2, SUB-SECT. 1.— A. 

110 i. Golf club — Charging visitors 
for use of links.] — Held : the manage- 
ment of the municipal golf courses 
w'as a trade or business the profits of 
which were assessable to income tax 
mider Sched. D., Case I. — Carnoustie 
Golf Course Commotee v. Inland 
Revenue Comrb., [1929] S. O. (Ct. of 
Sess.) 419.— SCOT. 
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Newcastle Breweries (1927), 12 Tax Cas. 927 ; 
Hees Roturbo Development Syndicate v. I . R. 
Comrs., Rees Roturbo Development Syndicate 
v. Ducker (1928), 13 Tax Cas. 306 ; ijeeming 
V, Jones (1929), 111 L. T. 472. 

114a. ** Turning over ” cotton mills.] — During 

the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as ‘ ‘ turning over * * 
a cotton mill, i.e. acquiring a controlling in- 
terest in the mill, organising its administra- 
tion & finances, & reselling it to a new co. 
The operation was successful & applt. joined 
other syndicates, composed partly of the 
same persons engaged in “ turning over ” 
three other mills. In each case a profit 
resulted to applt. On Mar. 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1919-20. 
The book was not delivered to the general 
comrs. until Apr. 18, 1923 ; notice was given 
to applt. on May 5, 1923, & the assessment 
was signed by the general comrs. on Sept. 5, 
1923: — Held: (1) though each adventure 
of “ turning over ” a mill, taken singly, was 
not a trade, but a capital transaction, yet 
the suce.cssion of such adventurt'S, in each of 
which applt. took part, might constitute the 
carrying on of a trade, <& the Special (^omrs., 
on an appeal against the ass(‘ssmcnt, were 
not estopped by theii* previous decisions 
from reconsidering the whole of the facts, 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax ; (2 ) the assessment was made in 
time, liaving been made vvlieu it was sigm*d 
by the additional comrs. within the tlinn* 
years allowed by 1918 Act, s. 125 (2), & the 
subsequent steps need not be within that 
time. — PicKPouD v. Quirkb, Pickpord v. 
Inland Revenue Comrs. (1927), 138 L. T. 
500 ; 44 T. L. R. 15 ; 13 Tax Cas. 251, C. A. 

114b. Isolated transaction — Assignment of 

option.] — L., on Aug. 10, 1025, entered into 
option agreements for the acquisition of 
rubber estati^s, & in Cct. 1925, transferred 
his right, making a net profit of £603 lO.s*. 
The transactions were carried out by an agent 
who consulted with L. from time to time. 


hut L. took no part in the negotiations for tlie 
purchase or sale of the rights. L. was 
assessed for the year ending Apr. 5, 1926, to 
income tax under Sched. D. of the Income 
Tax Act, 1918, in the sum of £603 10«. 
Held : as the transaction was found to be not 
a concern in the nature of a trade within the 
definition of “ trade *’ in 1918 Act, s. 237, & 
as the transaction was an isolated transaction, 
the profits resulting were not in the nature 
of income, but an accretion of capital value, 
& the case did not fall witliin the words of 
Case VI., “annual profits or gains.” To 
apply Case VI. it must be in respect of some- 
thing to which Sched. D. applied, something 
in the nature of profits or gains in con- 
tradistinction to a capital accreti(>n. — Lebm- 
iNo V, Jones (1929), 141 L. T. 472, C. A. 

116a. Company letting out offices — Profits from 
contracts for services.] — A co. owning a largo 
building let it out in parts for otficos at rents, 
& also coni raef ed witli th(i tenants for heating, 
lighting, & cleaning : — Held : the co. could 
not, in addition to the assessment on the gross 
recudpts under Sched. A., be assessed under 
Sched. D. on the amount of the total receipts 
arising from the contracts of tenancy & for 
services less the expenses, with a deduction 
of tlio amount of the assessment under 
Sched. A., & there was no legal justification 
for making such a deduction. The oo. was 
assessable under Sched. D. only in respect 
of the profits on the contracts for services. — 
SaLISBURV IJOUHE KsTATE, LtD. U. FRY 
(1929), 98 L. J. K. B. 722 ; 141 L. T. 498 ; 
45 T. L. R. 562, C. A. 

Annotatum : — FoUd. City of ]^oth1oti Itoal Property Co., Ltd. 
r. JoneH 45 '1\ Ij. R. 5<.‘L 

116b. S, P. City of London Real Property Co., 
Ltd. p. Jones (1929), 45 T. L. It. 573, C. A. 

118. Add. Annotation : — Consd. Looming o. Jones 
(1929), 141 L. T. 472. Refd. Jersey’s Bxors. 
V. Bassom, Derby v, Bassom (1926), 135 1 j. T. 
274; 1. R. Comrs. v. Lysaght, [1928] A. (h 
234. 

120. Add, Annotations -As to (2) Consd. Alabama 
Coal, Iron, T^nd & Colonization (’o. v, Mylam 
(1926), 11 Tax Cas. 232 ; Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Rees Roturbo 
Development Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v, Ducker 


119 i, Poultry farm.\ — 

Lean v. Inland IIbvknue, No. 77 1, 
atUc. — SCOT. 

sf. Difference in value of stock-in- 
trade on sale of husiriess.] — Itesp. & 
his partner tjold their buninoBS to a co. 
They treated their stock-in-trade as 
being of the value of 4!4:i,357, but iho 
oo. ti'eutod it as being worth £58,383 : 
^UcUi : the dlffercuce between the 
two sums was not a profit derived from 
the business of the partneifihip, Sc 
rosp. was not assessable for Income tax 
in respect of his share of snch dillerenee. 
— Dou^htt V , Comb, ok Taxes. 11997] 

A. C. 327 ; 96 L. .f. P. C. 45 ; 136 L. T. 
706; 43 T. L. 11. 207.— ^.Z. 

si. Sale hy lumber armpany of timber 
at woflt.] — Held : not a sale in the 
ordinary oonrse of trading by the oo., 
bat a of part of its capital OMSeta, 
dt the amount received was an s 

tlon of capital. — A.-O. for 

Columbia v. Standard Lumber Oo., 
Ltd., 11926 ] 2 W. W. li. 167 ; 36 

B. C. R. 481.— CAM. 

sn. Purchaae, conversion, dt: re-aaite 


of ship — Isolated transaction.] — A ship 
repaiier, a blacksmith, & a fish sales- 
maai’H omidoyee, who had not pre- 
viously boon coiiiieoted with each other 
In business, bought a cargo steamer, 
(•.onverted It, partly by their own 
labour, into a steam drifter, & sold it 
withlu four months of the date of 
purchase at a profit : — Held : the 
transaction, though isolated, was the 
carrying on of a trade, the profits of 
which were assesHahlc to income tax. — 
Inland Revenue Comrb. v . Living- 
ston. [1927] S. C. 251; 11 Tax Cas. 
638.— SOOT. 


so. Carrying on a trade --What 
amou'nis to~-Quesiion of law.] — The 
question whether a taxpayer in buying 
Sc selling land was carrying on the trade 
or business of a land jobber so as to 
make the proceeds of such sales part of 
hhi gross Income is a question of law. 
Sc an inference drawn by the {Special 
Income Tax Ct. from the facts found 
by It does not bind the ct. to which 
a case has been stated imder s. 60 of 
Act 40 of 1926 . — Inland Revenue 
Comr. u. Stott, [1928] App. D. 252. — 
S. AF*. 
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gp. AgrxcuUural land.] — Held : as 
the land had been bouglit as an 
investment of caydltil, the profit was 
an HccTotion to capital, & not tax- 
able. — Wright v. Dfc:RUTY Cumk. ok 
Taxes, [1927] S. A. 8. 11. 212. -A US. 


sq. Profits on re-sale of land .] — Held : 
the premises were bought witii the 
intention of being used in the Iiusiik ss 
of a tailor which applt. was tht‘ii 
carrying on, & not with a view to profit 
on rd-sale. The proyujr tost is whether 
the gain made was an enlargeiiieut of 
capital arising from the men' realisa- 
tion of property, or wa^^ a gain mud(‘ m 
business operations in the course of 
carrying on a scheme for profit making. 
— Brown v. Siate Taxation Comt. 
(1927), 30 W. A. L. R. 30.— AUS. 


sr. Licensed premises — Sale of interest 
— Sum recovered for gnodvxUl.] — The 
noimt of the corioidcralJon received 
r the sale of the goodwill of a hotel 
•opeHy held by the vendor as lessee 
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(1928), 13 Tax Cas. 36d. Generally ^ Retd. 
HaU v. I. R. Comrs. (1920), 135 L. T. 769. 

121, Add, Annotation: — Distd. Alabama Coal, 
Iron, Land Colonization Co. v, Mylam 
(1926), 11 Tax Cas. 232. 

122. Add. Annotation : — Retd. Rees Roturbo De- 
velopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v, Ducker 
(1928), 13 Tax Cas. 366. 

122a. Managing trust lands for benefit of 

holders of Alabama bonds.] — Held: a trading 
CO., & assessable on profits made in the 
realisation of such lands. — Aiabama Coal, 
Ikon, Land & Colonization Co., Ltd. v. 
Mylam (1926), 11 Tax Cas. 232. 

125. Add. Annotation : — Refd. I. R. Comrs. v. 
Yorkshire Agricultm'al Soc. (1927), 44 T. L. R. 
59. 

127. Add. Citations :—95 L. J. K. B. 356 ; 10 Tax 
Cas. 213. 

Add. Annotations : — Generally^ Refd. General 
Medical Council v. I. R. Comrs., English 
Branch Ocmncil of General Medical Council v. 
Same (1928), 97 L. J. K. B. 578 ; Ereaut v. 
Girls’ l*ublic Day School Trust, [1929] 2 
K. B. 274. 

128. Add. Annotation: — Refd. Levene v. I. R. 
Comrs., [1927] 2 K. B. 38. 

129. Add. Citation: — 10 Tax Cas. 424. 

Add. Annotation : — Refd. Ixivene v. I. R. 
Comrs., [1928] A. C. 217. 

130. Add. Annotation : — Consd. I. R. Comrs. v. 
Lysaght, [1928] A. C. 234. 

131. Add. Annotations : — As to (1) Consd. I. R. 
Comrs. V. Lysaght, [1928] A. C. 234 ; Proctor 
V. RyaU, Ryall v. Proctor (1928), 14 Tax Cas. 
204. As to (2) Refd. Fleming v. Wilkinson 
(1925), 10 Tax Cas. 416. Generally^ Refd. 
Levene v. I. R. Comrs., [1927] 2 K. B. 38. 

131a. .] — Applt. was em- 

ployed by a British co. as general manager of 
their sugar estates in Demcrara where he 
lived 4fc where his salary was wholly earned & 
paid. He was in England on leave from 
June to Sept. 1918, & during that time the 
CO., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 6, 1919, & an assessment to 
income tax was made upon him for the year 
1918-19 in respect of this sum under Schedule 
I)., Case V. His wife had been for several 
years, was throughout the year 1918-10, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1918, applt. 
lived for the most part in hotels & in fact 
spent only one niglit at the house. The 
Siiecial Comrs. having decided that apjdt. 
was resident in the United Kingdom during 


the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during that year from 
an employment abroad : — Held : inasmuch 
as applt. *s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him 
from abroad & as constituting income from 
a foreign possession chargeable under 
Schedule D., Case V. — Fleming v. Wilkinson 
(1925), 10 Tax Cas. 416, C. A. 

131b. .] — Consideration of tne meaning of the 

expressions “ resident ” & “ ordinarily resi- 
dent ’* in Income Tax Act, 1918 (c. 40). — 
T V. Inland Revenue Combs., [1928] 
A. C. 217 ; 97 L. J. K. B. 377 ; 139 L. T. 1 ; 
44 T. L. R. 374 ; 72 Sol. Jo. 270 ; 13 Tax Cas. 
486 H. L. 

AnmMuma : — Distd. I. B. Comrs. v. Lysaprlit, [1928] A. C* 
234. Consd. K. V. 8t. Marylebone Ixicorrio Tax Comrs., 
Ex p. Soblosinger (1928), 13 Tax Cas. 748; Fry v. Burma 
I Corpn. (1929), 98 L. J. K. B. 093. 

131c. -] — No special or technical meaning is 

attached to the terms “ resident ” 

“ ordinarily resident ” as used in 1918 Act ; 
accordingly the question whether a person 
is “ resident ” & “ ordinarily resident ” in 
the Unil^ed Kingdom for the purposes of the 
Act is essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a country 
for income tax pm*poses, if bis residence 
there is not casual or unceH^ain, but. is in the 
ordinaiy com*se of his life. — Inland Revenue 
Combs, v. Lysaght, [1028] A. C. 234 ; 97 
L. J. K. B. 385 ; 139 L. T. 6 ; 44 T. L. R. 
374 ; 72 Sol. Jo. 270 ; suh norn. Lysaght 
V. Inland Revenue Comrs., 13 Tax Cas. 
511, U. L. 

Annolationa : — Consd. Morlcy v. Lawford & Co. (1928), 140 
L. T. 125 ; Egyptian Delta Land & InvoKtmont ('o. v. 
Todd, 11929) A. C. 1. Apld. IL v. St. Marjduhonc Iticoinc 
Tax Comrs., Exp. Solilesingcr (1928), 13 Tax Can. 7H5. 

131 d. .] — INTA.ND Revenue Combs, v. Zorab 

(1926), 11 Tax Cas. 289. 

Annotation : — Refd. I. IL Comrs, v. Brown (1926), 11 Tax 
Cas. 292. 

131e. .] — Inland Revenue Combs, v. Bbown 

(1926), 11 Tax Cas. 292. 

132. Add. Annotation : — Refd. Muller (London) v. 
I^them, Muller (London) v. I. R. Comrs., 
[1927] 1 K. B. 780. 

136. Add. Annotations : — Apprvd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. C. 1. Refd. Baelz v. Public Trustee, [1926] 
Ch. 863. 

139. Add. Annotations : — As to (1) Distd. Noble v. 
Mitchell (1926), 43 T. J.. R. 102. Consd. 
lYy V. Burma Corpn. (1929), 98 L. J. K. B. 
693. Generally f Consd. Egyptian Delta Land 
& Investment Co. v. Todd, [1929] A. C. 1. 

141. Add. Annotation : — Refd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] A. C. 1 . 

142. Add. Annotations : — Consd. Fry v, Burma 
Corpn. (1929), 98 L. J. K. B. 693. Refd. 


PART V. SECT. 2, SUB-SECT. 2.~B. 

St. General rule .] — A partnership 
resides, for purposes of income tax, 
at the place whort) its real business is 
ean'ied on ; & the real business is 
carried on where the central manage- 
ment & control of the whole of its 
business actually abides. There may 


be two such places of residence, but the 
suggested second residence must not 
merely have a delegation of the manage- 
ment of some portion of the partner- 
ship business, however extensive, but 
a delegation of some portion of the 
management of the business as a whole. 
The question as to where the individual 


partners actually have their places 
of residence is a wholly irrelevant 
consideration in determining the place 
of residence of the firm. — M adras 
Income Tax CJomr. v. T. S. Firm, 
Tanjorb at Negapatam (1927), 
I. L. ll. 50 Mod. 847.— IND. 
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Proctor V. Byall, Ryall v, Proctor (1928), 
1 4 Tax Cas. 204 ; Egyptian Delta Land & 
Investment Co. v. Todd, [1929] A. C. 1. 

142a. By resident director under power 

of attorney— Profits retained abroad.]— Applts., 

insurance & reinsurance brokers & agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agents, & applts. In some cases 
represented the same cos. in London & in 
i^aris. A resident director of applts. had the 
solo conduct of the Paris business under a 
power of attorney. The results of the Paris 
business were incorporated in api)lts.’ balance- 
sheets, but no part (jf the French profits was 
remit4;ed to London : — Jleld : as Uie power 
of attorney did not, except as against third 
parti(\s, divest the directors in' London of 
their power of control over the French busi- 
ness, applts. were assessable to income tax 
on the whole of their profits, including those 
of the Paris office. — N oble (B. W.), Ltd. v, 
Mitchell (1926), 43 T. L. It. 102. 

144. Add. Annoialion.^ : — Expld. Egvptian Delta 
Land & Investment Co. v. Todd, [1929J 
A. C. 1. Refd. Baelz v. Public Trustee, 
[1926] Ch. 863. 

144a. .] — A co., which is registered in 

England but carries on its real business 
abroad, does not necessarily reside in 
England, so as to be liable to income tax, 
because it is obliged by law to perform in 
England certain duticis which cannot be 
‘ performed abroad, such as having a registered 
office & keeping a register of shareholders. 
For income; tax purposes a co. resides where 
its real businc^ss is carried on. — E gyptian 
Delta Land &; Investment Co., Ltd. v. 
Todd, [1929] A. C. 1 ; 98 L. .7. K. B. 1 ; 140 
L. T. 50 ; 44 T. L. B. 747 ; 72 Sol. Jo. 545 ; 
snh nom. Todd v. Egyptian Delta Land & 
Investment Co., Ltd., 14 Tax Oas. 119. 

H. L. 

145. Add. Annotation : — As to {\) Consd. Egyptian 
Delta Land & Investment Co. v. Todd, [1929] 

A. C. 1. 

153. Add. Annotation : — Refd. I. R. Oomrs. v. 
(/avan Central Co-op. Agricultural Dairy 
Soc. (1917), 12 Tax Cas. 1. 

155. Add. Annotat'ioih^ : — Apld. Egyptian Delta 
Land & Investment Co. v. Todd, [1929J A. C. 

I. Mentd. Baelz v. Public Trustee, [1926] 
Ch. 863. 

156. Add. Annoiatwn : — Consd. Michael Faraday, 
Bodgers & Eller v. Carter (1927), 11 Tax 
Cas.' 565. 

157. Add. Annotations : — As to (1) Refd. Rees 
Koturbo Development Syndicate v. T. R. 
Conars., Rees Roturbo Development Syndi- 


cate V. Ducker (1928), 13 Tax Cas. 366. As 
to (2) Consd. Egyptian Delta Land & Invest- 
ment Co. V. Todd, [1929] A. C. 1. Generally, 
Refd. I. R. Comrs. v. Cavan Central Co-op. 
Agiicultural & Dairy Soc. (1917), 12 Tax 
Cas. 1 ; Lysaght v. I. R. Comrs., [1927] 2 
K. B. 55. 

159. Add. Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 

A. C. 1. 

160. Add. Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 

A. C. 1. 

164. Add. Annotation : — Refd. Egyptian Delta 
Land & Investment Co. r. Todd, [1929] 
A. C. 1 . 

166. Add. Annotations : — Refd. Maclaine v. Eccott, 
[1926] A. C. 424 ; Nielsen, Andersen v. 
Collins, Tarn v. Scanl/in (1926), 135 L. T. 
744 ; Wlntney i;. I. U. Comrs., [1926] A. C. 37 ; 
Belfourv. Mace (1928), 138 L. T. 338; 1. R. 
Conn'S. V. 1‘akenham, 1. R. Comi’s. v. Long- 
ford, [1928] A. C. 252. 

168. Add. Annotations : — Consd. Maclaine v. 
Eccott, [1926] A. C. 424. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(lx)ndon) V. Tjelbem, Muller (lioiulon) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. Refd. Lysaght 
p. I. R. Comrs., [1927] 2 K. B. 55. 

168a. Foreign shipping company.]-- (1) With 

a view of avoiding delay in bringing before 
the ct. revenue ap})eals on cases stated by the 
Ceneral or Special Comrs., henceforward 
points of argument need not be delivered Ac 
the case may be set down by ('iiher party. 

(2) A Dahish co. & an English co. estabhshed 
a line of steamers between Copenhagen Ac 
Hull, Ac the English co. were appointed 
exclusive agents for the Danish co. at Bull. 
The English co. controlled the freights at 
this end, quoted rates, accepted consignments 
of g(^ods Ac put them on board the steamers of 
the Danish co. The bills of lading were 
signed “ for the master ” by one of the 
English co.’s clerks. The English co. col- 
lected the freights for outward bound goods 
Ac any other moneys due from the con- 
signors, Ac remitt-ed what was due to the 
Danish co. On an appeal against assess- 
ments to income tax for the four years ended 
Apr. 5, 1913-1916 of the English co. as 
agents for the Danish co. : — Held : on the 
princii)le of EricJiscn v. Last, No, 168, the 
Danish co. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Bull for 
carriage elsewhere, Ac this trade was carried 
on by the British co. as their regular agents. 
Therefore, the Danish co. were assc'ssablc to 
income tax in the name of the BriBsh co. for 


PART V. SECT. 2, SUB-SECT. 2.~ C. 

144 i. Retrist-ered ojfice in England — 
JlusinesH management abroad — 

Ueneral control by English office — Dual 
residence.] — A co. can carry on bnHint'.ss 
in moi-o placA;» than one, & in places 
where it doob not reside. 

Three railway cos. were incorporaU'd 
in England. A. co. owned a lino of 
railway situate wholly in Portuguoso 
East Africa. B. co. owned u lino 
situate wholly in Portuguese East 
Africa with the exception of six miles 
situate in Southern llhodosla, & C. co. 
owned a line situate wholly in Southern 


Ithodesia. C. co. had its head ofllce 
& general control in England, but also 
had offices m Bulnwayo, whore a 
general manager & staff conducted & 
managed the line. C. co. worked the 
lines of A. co. & B. co. as one with its 
own, & the three cos. shnivd the profits 
& losses of the joint venture upon a 
specified basis : — Held • A. co. & 
B. CO. were in partnemhip with C. co., 
& the partnerbhip business was carried 
on within Southern Rhodesian territory 
by the latter co. within Southern 
Rhodesia Income Tax Ordinance 20 of 
1915 . — Riiodksia Rys. V . Comb, of 
Taxkq, fl926J App. D. 438. — S. AF. 


PART V. SECT. 2, SUB-SECT. 3.— A. 

BX. Salary earned d' rereiced in 
Canada by person residing in foreign 
country.] — Held • snoli person was not 
assessable by tbe corpn. of the city 
where he? earned his saltiiy. — lox 
& WiNPaoK Coitr^N. (1925). 57 O. L. R. 
243.— CAN. 


ay. Hoyalt'ie^ received in Canada by 
patentee residing in foreign countrji .] — 
Held : the patentee was chargeable. — 
Re Pope Amjance Pori*., Ltd., [1926] 
4 D. L. R. 1152.— CAN. 


OOl 
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the three years ended Apr, 6, 1916, under 
1842 Act, s. 41, in respect of the profits 
arising from such trade, so far as regards 
freights collected by the British co. in respect 
of such goods, & for the year ended Apr. 6, 
1916, under 1842 Act, s. 41, as amended by 
Finance (No. 2) Act, 1915 (c. 89), s. 31, in 
respect of all the profits arising from such 
trade, whether the freights were collected 
by the British co. or not. 

(3) Two Dutch shipping companies owned 
four steamships known as the Batavier Line 
which traded regularly between Rotterdam 
& Don don. A Dutch firm, W. & Co., were 
the directors & had the management & con- 
trol of both companies, & were also the 
shipping agents of both companies. By an 
agi'eement in 1899 made between the Duteh 
firm & one of the companies the firm were 
authorised to appoint sub-agents, where 
tlioy deemed it necessary. In 1904, & again 
in 1916, the Dutch firm appointed applts. sole 
agents in I^ondon of the Batavier line & 
thereafter applts. did all that was required 
to be done in connection with the ships 
of the Bata^Ler Line in London. Assess- 
ments to income tax having been made on 
applts. as agents of the Dutch companies 
in respect of the profits of their business of I 
shipowners : — Held : the Dutch companies ' 
were exercising a trade in the United 
Kingdom, oven assuming that the Dutch 
firm, in appointing applts. as agents, acted 
as shipping agents & not as directors, they 
nevertheless constituted applts. direct agents 
of tJie two DutcJi companies in London. — 
Tajun V. ScANiAN, Nielsen, Andersen & 
Co. V, Collins, MriLLER (W. H.) & Co. 
(London) v, Letiiem, v. Inland 

Revenue Comes., [1928| A. C. 34 ; 97 L. 3, 

K. B. 267 ; 138 L. T. 241 ; 44 T. L. R. 63 ; 
71 Sol. Jo. 1002 ; 13 Tax Cas. 01, 120, H. L. 

AnnoUUum. field- Dolfoui' v, Maco (lyUH), 138 L. T. 338. 

169. Add. AnnotaUons : — 4^ fo (2) Btid. Whitney 
V, 1. R. CVimrs., fJ9261 A- C. 37; Belfour v, 
Mace (1928), 138 T. 338; I. R. (Jomrs. 
V. Pnkenhani, I. R, Comrs. v, Ixmgford, [1928] 
A. C. £iO£i. 

170. Add. Annotation: — Hefd. Belfour v. Mace 
(1928), 138 L. T. 338. 

m. Add. Citations A. O. 424; 95 

L. J, K. B. 610 ; 135 L. T. 60 ; 10 Tax Cas. 
481. 

Add. Annotations : — As to (2) Apld. Tam v. 
Scanlan, Neilsen, Anderson v. Collins, Mullc^r 
(London) v. Lethem, Muller (Ixmdon) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. Generally, 
Hefd. I, R. Comrs. v. Pakenham, I. R, Conus. 
V. Ixingford (1927), 96 L. J. K. B, 882. 

173. Add. Annoiahons : — As to {1) Reid. Nielsen, 
Andersen v. Collins, Tarn v, Scanlan (1926), 
136 L. T. 744; Muller (Ixindon) v. Lethem, 
Muller (London) v. I. R. Comrs., [1927] 1 
K. B. 780. As to (2) Apld. Gavazzi v. Mace, 
Gavazzi v. I. H. Comrs., Bovd v. Stephen 
n 926 ), 1 3.5 L. T. 634. Folld. Belfour v. Mace 
(1928), 138 L. T. 838. 
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178. Add. CUationa :—affd. <1928), 138 L. T, 338; 
13 Tax Cas. 539, 0. A. 

179. Add. CUatione : — stih nom. Gavazzi v. Mace, 
Gavazzi v. Inland Revenue Comrs., Boitd 
(T. L.) & Sons, Ltd. v. Stephen, 136 L. T. 
634 ; 10 Tax Cas. 698. 

Add. Annotation: — Consd. Belfour v. Mace 
(1928), 138 L. T. 338. 

180. Add. Annotation : — Refd. Muller (London) v. 
Lethem, Muller (lx>ndon) v, I. R. Comrs., 
[1927] 1 K. B. 780. 

181. Add. Citations [1920] A. C. 424 ; 96 

L. J. K. B. 610 ; 135 L. T. 66 ; 10 Tax Cas. 
481. 

Add. Annotations: — As to (2) Consd. I. R. 
Comrs. V Pakenham, I. R. Comrs. v. Longford 
(1927), 90 L. J. K. B. 882. Apld. Tam v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Ijethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

185. Add. Annotations: — As to il) Consd. Belfoiu 
V. Macc (1928), 138 L. T. 838 ; Tarn v. Scanlan, 
Nielsen, Andersen v. Collins, Muller (Tjondon) 
V. Ijethem, Same v. 1. R. Comrs,, [1928] A. C. 
34. Refd. Maclaine v. Eccott, [1926] A. C. 
424. As to (2) Consd. Scales v. Atalanta S.S. 
Co. of Copenhagen (1925), 134 L. T. 411. 

186. Add. Annotations ; — Consd. Maclaine v. 
Eccott, 11920] A. C. 424. Held. Nielsen, 
Andersen v. Collins, Tam v, Scanlan (1926), 
135 L. T. 744 ; I. R. Comrs. v. Pakenham, 
I. B. Comrs. v. Longford (1927). 96 L, J. K. B. 
882 ; Muller (London) v. iJethem, Muller 
(London) v. I. B. Comrs., [1927] 1 K. B, 780. 

186a, Agent appointed by agent of principal.] 

— Tarn v. Scanlan, Nielsen, Andersen &; 
Co, V. Collins, MuiJjER (W. H.) & Co. 
(London) v. Lethem, Same v. Iniand 
Revenue Combs,, No. 168a, ante. 

188. Add. Annotations : — Consd. Egyptian Delta 
Ijand & Investment Co. v. Todd, [1929] 
A. C. 1. Mentd. Baolz v. Public Trustee, 
[1920] Ch. 803. 

193a. .] — Tarn v. Scanlan, Nielsen, 

Andersen & Co. v. Collins, Muller (W. H.) 
^ (Ix)ndon) V. Lethem, Same v. 
Inland Revenue Comrs., No. 168a, ante. 

I 200a. Purchase of business within three years 

— No evidence pf vendor’s profits.] — Held: 
it was the comrs.’ duty to determine to. the 
best of their judgment the average profits 
of the business for the three yeara respectively 
preceding the years of assessment. — Ogilvie 
V. Barron (1925), 11 Tax Cas. 503. 

200b. Foreign corporation — Registered office 

transferred to England.] — A mining co. 
incorporated, having a registered office & 
carrying on business in Burma, decided to 
transfer its registered office & the control 
of its business to Liondon, which it did as 
from July 1, 1925, thereby becoming liable 
to be assessed to British income tax. An 
assessment was therefore made upon it for 
the year ending Apr. 5, 1920 ; — Held : the 
assessment should be under the rule applicable 


PART V. SECT. 2, SUB-SECT. 3.— B. 

193 i. AsnesimerU on agent — Foreign 
eMpping company — What . deductions 
alloired .] — In the n^^scflement of the 
income of a ehlpplnff co.. of which 
the principal piano of businew Is out 


sum which represents 10 per cent, of 
the amoimt parable to it in reHt>ect of 
the carriage of pas8en@rnr«i. etc., & upon 
which the agent of the oo. is liable to 
pay Income tax, no dednotion can be 
made of so much of the assessable 
income as is available for distribution 
Hr Ih difitribiitod to the members or 


Co. OP New Zealand, Ltd. v. Federal 
C oAiR. OP Taxation (1924), 85 O. L. R. 
209 ; 31 Argus L. R. 337.— AUS. 

PART V. SECT. 2, SUB-SECT. 4. 

sz. Under Assessment Act.] — lie 
1 Donald Mason & Go. (Ont.), [19271 
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to Case I. of Sched. D. in respect of its profit? 
“ upon a fair & just average of three years 
ending on that day of the year immediately 
preceding the year of assessment.*' The fact 
that the seat of the co.'s continuing business 
was transferred to England did not mean 
that at the date of transfer its trade was 
“ set up & commenced ** witliin the meaning 
of rule 1 (2) applicable to Cases I. ^ II., so as 
to make it liable to assessment upon the 
profits of its first year’s trading as a co. 
registered in England. — Fry v. Burma 
CoRPN. (1929), 98 L. J. K. B. «93 : 141 
L. T. 361, C. A. 

204a. Date when accounts “ usually ” made 

up— Effect of change of date.] — Borthwick 
(Thomas) & Sons, JjTD. v. Noldbr (1920), 11 
Tax Oas. 261. 

204b. Money recovered under Insurance policy — 
Stock destroyed by fire — Whether trade 
receipt.] — Held : the trader must bring the 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his profit & loss account as a 
trading receipt, in order to arrive at his 
profits for income tax purposes. — Gliksten .T. 
& Son, Ltd. v. Green, [1929] A. 0. 381 ; 98 
L. J. K. B. 363 ; 140 L. T. 625 ; 45 T. L. It. 
274, II. L. ; affg, S. C. auh nom. Green v, 
Gliksten (J.) ife Son, I/td., [J928J 2 K. B. 
193, C. A. 

204c. Ascertainment of profits where stocks under- 
valued.] — When the opening & closing stocks 
of a business are both undervalued, the real 
profits of the year cannot bo ascertained by 
merely raising the valuation of the closing 
stock & not taking into consideration the 
similar undervaluati()n of the opening stock. 
— ^Bombay Comr. op Income Tax \\ 
Ahmedabad New Cotton Mills Co., Ltd. 
(1929), 40 T. L. B. 68, P. C. 

208. Add, Annotations As to (3) Consd. Fry v, 
Burma Corpn. (1929), 98 L. J. K. B. 693. 
As to (4) Folld. Elliott r. Duchess Mill (1926), 
95 L. J. K. B. 963. Consd. Stewart & Young 
r. Walker (1920), 11 Tax Cas. 123. As to (5) 
Consd. Leitch v. Emmott (1929), 98 L. J. K. B. 
1.59. Refd. Martin v. Lowry, Martin v, I. H. 
Cornrs., [1920] 1 K. B. 550. Generally, Refd. 
Betts V, (Mare & Heyworth, [1920] 2 K. B. 289. 

210. Add Citaiiona :—revsd, [1926] 2 K. B. 289; 
95 L. J. K. B, 872; 135 L. T. 339; 42 
T. L, B. 479, C. A. ; revsd. auh nom, Clare & 


Heyworth v, Betts, [1927] A. O. 443 ; 96 
L. J. K. B. 646 ; 137 L. T. 306 ; 43 T. L. B. 
387 ; 11 Tax Cas. 469, H. L. 

Annotations :-^j8to (1) Overd. Kneoehaw v. Clay & Horsfall, 
[1929] I K. B 28r>. As to (2) CoDSd. Knoeshaw V, Clay & 
Horsfall, [19291 1 K. B. 285. 

210a. Partnership.] — By a deed dated 

Nov. 22, 1922, A. & B., partners in a firm, 
dissolved partnei*ship as from Apr. 1, 1922. 
Upon the dissolution of the partnership A. 
c;ontinued to carry on business at the firm’s 
address, but from Nov. 22, 1922, until his 
death in June, 1923, B. carried on, in his 
own name at his privale addi’ess,^a small 
amount of business previously done by the 
firm. By a deed dated Dec. 15, 1922, A. 
took C. into partnersliin as from Apr. 1, 1922. 
An assessment lia\4ng been made on the firm 
for 1922-23 upon the average of the profits 
for the tlm»e years ended Mar. 31, 1922, the 
comrs. found that thfi jjart^nersbip between A. 
& B. was not dissolved until Nov. 22, 1922, 
A that there had no discontinuance 

of Die business, but tliat A. had succeeded 
to tlie business of A. & B., & that A. & 0. 
bad succeeded to the busin(‘ss carried on by 
A. cafter the dissolution of his partnership 
with B. : — Held : there was evidence* upon 
w'hich the c.omrs. could come to their con- 
clusions, & they had not misdirected them- 
selves in law. Faraday, Boixiers & Eller 
V, (Barter (1927), 11 Tax Cas. 565, C. A. 

212. Add. Citations: — [1927] 1 K. B. 182; 95 
L. J. K. B. 903 ; 130 L. T. 51 ; 42 T. L. B. 
707 ; 70 Sol. Jo. 801 ; II Tax Cas. 56, 0. A. 
Add, Annotation : — Refd. Borthwick v, Nolder 
(1927), 11 Tax Can. 261. 

212a. ,] -Held : in e>rder to establish 

that there has been a falling short of the 
profits or gains of a trade within the exception 
to r. 11 of the Buies applicable to Cases J. 
& IT. of Sched. D., it has only to be shown 
that the profits or gains in tlie year of assess- 
ment have fallen short from some specific 
cause, & not that the aggregate profits or 
gains since the change have so fallen short ; 
& if the profits or gains in the year of assess- 
ment arc found to have fallen short from some 
specific cause, income tax is computed on the 
actual profits or gains of that year instead of 
on.the average of the tlireti preceding years. — 
Kneeshaw V. Clay & Uokseali., [1929] 1 
K. B. 285 ; 98 L. J. K. B. 325 ; 140 L. T. ISS ; 
72 Sol. Jo. 809 ; 14 Tax Cas. 295, C. A. 
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213 ii. .)— A Arm of mann- 

factuiinir oonfeotlonors. In- which 
ohanges of partnership had taken plaoo, 
claimed that a fallink short of profits 
was due to two speoiflo causes, (1) an 
increase in the price of sugar due to 
iutorferenoe with the Cuban supplies 
by the American Govt., the formation 
of a speculative ring in New York, & 
ourtaument of European supplies 
owing to tho French occupation of the 
Buhr, ac (2) an inoroase in bad debts 
caused by the failure of inexperienced 
venturers in the confectionery trade : — 
field: (1) the expression “ spoclflo 
cause ” denoted an exceptional circum- 
stance, which could be clearly identi- 
fl<id, & to which the shoita«o of profile 
could substantially be attributed ; 
(2) the causes of tho falling oil of profits 
alleged were not “ specific causes.** — 
Stkwart & Young v. Inland Revenue 
COMB8., [1926] S. C. 883 ; 11 Tax Cas. 
123.^C0T 


PART V. SECT. 2, SUB-SECT. 7.— A. ] 

0 i, Farm land — Expenses of 

fencing.] — -A farmer is entitled to 
deduct under Land & Income Tax 
Amendment Act, 1924, s. 31, expendi- 
ture for tho purchase & erection of 
vermin proof fencing. — Lindsay v. 
Taxation Oumr. (1927). 30 W. A. L, B. 
24.— AUS. 

o ii. Annuity.] — The payment 

of an annuity payable by a taxpayer & 
charged upon his land on which be 
carries on nis business os a pastoralist 
is not money “ wholly & exclusively 
laid out or expended for tho purposea 
of hla trade,*’ within Income Tax Act, 
1915, s. 19 (2) (a) (Viet.). &, therefore, 
may not be deducted from his gross 
Income. — Calvert v. Victtorta Taxes 
Comr. (1927), 40 O. L. R. 142.— AUS. 

o iii. Donations to public, social, 

charitable ecclesiaslical institutions.] 
— Held : donations made to public, 
soclal.chari table & ecclesiastical institu- 
tions, at the request of friends of such 


institutions, as well as amounts jniid 
in the office to casual visitors for 
tickets to j>crformance8, lottericn, etc., 
under au alleged commercial practice, 
with the object of benefiting applt.’s 
buslnoas, & not for charitable pur- 
poses, are not disburHiuncnts or 
expenses ** wholly, exclusively & 
necessarily laid out or exT)erided for 
the purposes of earning the iiu-ome,” 
& cannot be deducted from tbe profits 
8c gains of tho co. in arriving at Its 
taxable income.— o’J{killy & Be- 
langer, Ltd. V. Mimhter of National 
Revenue, [1928] Exch. C. R. «1. — 
GAN. 

o iv, Loan to cxpcnmental com^ 

pany .] — A firm of law agents from time 
to time made advances to one of their 
clients, an expcnmoTital limited co. 
which had been formed to manufacture 
a new metal alloy. It was Intended, 
after the busiuess had been established, 
to promote a large public co., & tho 
firm anticiiiated considerable legal 
work In this e.onnection. The advances 
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217a. Advances made to company by com- 

pany^s solicitors.] — A firm of writers to the 
signet advanced money from time to time 
without security & without any written 
acknowledgment to a limited co. for which 
they had acted as law agents since its 
inception. The co. failed, & the advances 
were irrecoverable. On an ajppeal to the 
General Comrs. from an assessment to income 
tax under Sched. D. the firm claimed that the 
amount of the advances was a permissible 
deduction in ascertaining their profits & 
gains as writers to the signet : — Held : the 
loss was not a permissible deduction, as it 
did not represent moneys wholly exclusively 
laid out or expended for the ijm'poses of the 
firm’s profession within r. 3 of the rules 
applicable to Cases I. & II. — Hagart & 
BiTUN-MuiiDocii V , Inland Revenuk Combs., 
[1929J A. C. 386 ; 98 L. J. P. C. 113 ; 141 
L. T. 97 ; 45 T. L. R. 338, H. L. 

222a. Company — Payment to director as induce- 
ment to retire.] — Held : a payment by a co. 
to a director in order to induce him to retire, 
in circumstances in whicli the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should r(‘tire, was a business expense de- 
ductible from the co.’s profits for purposes 
of income tax. — Mitchell v. Noble (B. W.), 
Ltd., [1927] 1 K. B. 719; 96 L. J. K. B. 484; 
137 L. T. 33 ; 43 T. L, R. 245 ; 71 Sol. Jo. 
175 ; sub 7107)1, Nobtj5 (B. W.), Ltd. v, 
Mitchell, Mitchell v. Noble (B. W.), IjTD., 
11 Tax Cas. 372, 0. A. 

Add, Annotation : — Refd. Morley v, Lawford 
(1928), 44 T. L. R. 716. 

224a. .] — Applt. co. was a member 

of the Cold Rolled Brass & Copj:)er Assocn., 
an unincorporated body having as its objects 
the fixing of prices for goods manufactured 
by its members, the provision of a common 
fund to be applied in the interejsts of its 
members. The common fund consisted of 
members’ entrance fees & monthly payments 
proportional to output tonnage, <& in the 
(^vent of the Association being wound up- 
was distributable between the members in 
pro])ortion to their contributions. In 1918 
the Ministry of Munitions had large surplus 
stochs of brass Ac copper & the Ass6cn. was 
specially authorised by its members to 
negotiate with the Ministry in regard to its 
disposal. As a result tlie Assocn. contracted 
to purchase the metal from the Ministry at 
fixed prices per ton, & this contract, Ac also 
the draft arrangement for the dispos^ of the 
metal to the Assocn. ’s members, were sub- 
sequently approved by the Assocn. in general 
meeting. By these arrangements members 
were given, firstly, an option of purchasing 
a quantity of the metal proportional to their 
monthly output, at prices scheduled by 
the Association varying according to quality 
& size, & secondly, an option to apply for 
any residue. The whole of the metal was 
thus disposed of by the Associatio^i at prices 
higher than those paid to the Ministry, & the 
profit ” was carried to the common fund. 


Applts. debited in their accounts the full 
cost of the metal purchased by them from 
the Assocn., & did not bring into the accounts 
their share in the “ profit.” They were 
assessed to income tax under Case I. of 
Sched. D, on the basis that they were entitled 
^ deduct only the net cost of the metal, 
i.e. the full cost less their share in the 
“profit”: — Held: applts. were able to 
share in the distribution of the metal only 
on payment of the prices scheduled by the 
Assocn. ; their share in the “ profit ” was in 
proportion, not to the price paid, but to the 
quantity taken ; the profit carried to the 
common fund could not be regarded as the 
individual members’ profit ; & in the cir- 
cumstances applts. were entitled to deduct 
as a business expense the price paid by them 
to the Assocn. — Clifford & Son, Ltd. v, 
Puttick, Clifford & Son, Ltd. v, Intand 
Revenue Combs. (1928), 14 Tax Cas. 189. 

4 Subscription to guarantee fund of British 
Empire Exhibition.] — Applts., asphalters, 
subscribed to the guarantee fund of the 
British Empire Exhibition at Wembley, 
solely, as the General Comrs. found, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exliibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade exi)ense. The General Comrs. 
held it was an allowable deduction : — Held : 
the question was one of fact, &, as there was 
evidence to support the finding of the General 
Comrs., their decision must be affirmed. — 
Mobley v. Lawix)Rd & Co. (1928), 140 L. T. 
125 ; 45 T. L. R. 30 ; 72 Sol. Jo. 825 ; 14 
Tax Cas. 229, C. A. 

Annoiation'i : — Distd. Hagart & Bam -Murdoch v. I. R. 
Comrs., [19291 A. C. 380. Refd. Bourne & Hollingsworth 
V. Oerdon (1929), 4r> T. L. K. 222. 

224c. Subscription to hospital — Where employee 
treated.] — ^Applts., who gave considerable 
subscriptions to a hospital at which their 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 {a) of the rules 
applicable to Cases I. & II. of Sched. D. : — 
Held : the question whether the subscriptions 
were given with the view of obtaining a staff 
that would earn profits, or whether they were 
given merely because the staff had in fact 
been treated at the hospital, was a question 
of fact for the Special Comrs., & their decision 
must be affirmed. — Bourne & Hollings- 
worth, IjTd. V. Ogden (1929), 45 T. L. R. 
222 ; 73 Sol. Jo. 127. 

226a. Liability to bank on loans to meet acceptances 
— Subsequent compromise of bank’s claim.]— 

Applt., who carried on business as an 
exporter of cloth, Iiabitually financed his ship- 
ments by drawing bills on the buyer in 
Shanghai & borrowing from a bank in London 
on the security of the bills & shipping 
documents. In 1920 a buyer became unable 


were not made by tho firm as faetors 
for the CO, The co. having failed, the 
loans became irrecoverable, & the firm 
claimed to deduct the loss thus incurred 
ill arriving at the profits of their pro- 
fession for income tax purposes : — 
Held : tho advances wore not monov 


“ wholly & exclusively laid out for 
purposes of business & the deduction 
of them was inadmissible. — Inland 
Reventte Comrs. v. A. & B., [1929] 
S. C. (II. L.) 70.— SCOT. 

o V, — Cost of reconstrucUon of 


Comrs., [1929] Q. C. (Ct. of Sess.) 384.— 
SCOT. 

o vi. Expenses of winter grazing 

of sheep .] — Inland Revenue Comrs. 
V. Marshall & MixciiEy:., [1929] S. C. 
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to meet his acceptances, & applt. found himself 
responsible to the bank for a large sum. In 
computing his assessable profits for the year 
ended Mar. 31, 1921, he was allowed to deduct 
a sum of £22,410, being the estimated amount 
of the bank’s claim against him, but subse- 
quently he advanced certain contentions 
against the bank & eventually, at th(i end of 
1922, the bank accepted £8,000 in settlement 
of its claim. Applt. objected to additional 
assessments made in order to bring into charge 
the difference between the £8,000 & the 
£22,410 previously allowed, contending that 
the sums advanced by the bank -were a 
liability for the year ended Mar. 31, 1921, & 
that the subsequent reduction of the debt 
was immaterial in determining his liability 
for that or any later year : — Held : applt. ’s 
transactions with the bank constituted part 
of his business & that the loss incurred was 
a trading loss ; & the computations for the 
purposes of income tax must be reopened & 
adjusted by reference to the actual amount 
of this loss.- — ^Bernhard v. Catian, Bern- 
hard V. Ineand Revenue Cojirs. (1928), 13 
Tax Cas. 723, C. A. 

227. Add. Annotation : — Refd. Naval Colliery Co. 
(1897), Ltd. v. I. R. Comrs. (1928), 138 L. T. 
593. 

229. Add. Amwtaiion : — Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 093. 

235. Add. Citation 12 Tax Cas. 227. 

Add. Annoiatio7i : — Consd. Moiley v. fiawford 
& Co. (1928), 140 L. T. 125. 

236. Add. Citation Tax Cas. 232. 

Add. Annotations : — Consd. Morley v, liaw- 
ford & Co. (1928), 140 Jj. T. 125. Refd. 
Finance Minister v. Smith (1926), 95 L. .1. 
V. C. 193. 


236a. Calls on shares in company formed to take 
over trading company’s buying agency.] — 
Held : not a trading loss, but a loss of 
capital & not a sxim that could be properly 
deducted.-- M. .Tacous Youno & Co., liTD. 
V. Haurts (192()), 11 Tax Cas. 221. 

238. Add. Annotatio7i : — Refd. Naval Colliery Co. 
(1897), Ltd. V. 1. R. Comrs. (1928), 138 L. T. 
593. 

239. Add. AnnotaHons : — yls to (\) Consd. Mallett 
V. Staveley Coal &. Iron Co., [1928] 2 K. B. 
405. Refd. I. R. C’omrs. r. Northfloct Coal 
& Ballast Co. (1927), 12 Tax Cas. 1102; 
Thompson v. T. R. Comrs., I. R. Comrs. v. 
Thompson (1027), 12 Tax Cas. 1091. 

240. Add. A^motaiion : — Refd. Eastman v. Shaw 
(1927), 43 T. L. R. 549. 

241a. Payment of liabilities of subsidiary com- 
pany.] — If eld: a loss of capital, & no de- 
duction could be allowcni.- -BajvEU v. Mabie 
Todd & Co., IjTd. (1927), 13 Tax (’as. 235. 

244. Add. Annotation : — Refd. Mallet r. Staveley 
Coal it Iron Co. (1927), 138 J.. T. 201. 

248a. Payment In consideration of surrender of 
lease ^ — Mining lease.] — Sinns paid by a 
collitiry co. to the l(‘Ssor in consideration of 
the surrender of a> poi*tion of the area demised 
by a mining leas(‘, <1^ for the release of the co. 
from the obligations undc^riakeu by th(^ l(*ase, 
are capital payments, k arc nol allowable 
deductions.- *M ai.lett v. Staveley Coal & 
Iron Co., 1/i’D., [1028] 2 K. H. 405 ; 97 
L. J. K. B. 475 ; 139 L. T. 211; 13 Tax Cas. 
772, C. A. 

Annotutifms : — Folld. Cowclicr v Milh (1927), 13 T»x (>aK. 
2i<L Refd. 1. K. ('OiarB. v. Norllificot Coal Sc linllast 
Co. (1927), 12 Tax Ciia. 1102. 

248b. .] — Rosps. carried on business at 

premises held on a lease expiring in 1923. 
in 1916 the business was (dosed down, & the 
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p i. .] — A CO. owned, & ocoiii)l(’d 

for the piu’poso of its trade, land Sc. 
hcritajrofc., whk-h wore “ mills, factories 
or Ollier siiriilur prciiiiMcs,” with in 
liuloH aiipluMhle to Cases 1. & II., 
r. 5 (2)’—Iftld: in estimating the 
jirollts or gfims of the e,o. for the 
jmrpose of usse^^sment to income tax 
imder Seliediilc D, the whole annual 
value of Its trading premises fell to he 
diidiieted, & not merely tlio amount 
at. which the premises wcie actually 
asies-^ed for the purpose of colleetion 
ot tax under Schedule A. — Inland 
Kkvknuk V. Scottish Ckntk/vl 

Klei'TKIc I'owEU Co., 1192S] S. C. 200. 
- -SCOT. 

PART V. SECT. 2, SUB-SECT. 7.— D. 

sa. Statutory company — Creation of 
reserve fund —Loss in realisation of 
invest inenis forming part of fund.] — 
Held : since the words of the Act 
authorising the creation of the reserve 
fund vert' permissive & <}nabling only, 
the exercise of the power was dis- 
cretionary, & the loss was not an 
allowable deduction. ScmLle: it would 
liave b<‘(‘ii otherwise, If the Act had 
imposed a duty on the co. to create a 
i-eserve fund. — Alliance & iDublin 
(J oNfliTMEBS’ Gas Co. v. Davii^s, [1926] 
I. K. 372.— IR. 

sb. Bank — Losses written off during 
year — Method of computation.] — Re 
Bank of Montreal Assessment 
(1909), 14 B. C. U. 282.— €AN. 

6C. Losses on sales of temporary 

investments in Government securities .] — 
field : such temporary investments 
could not be regarded as an invest- 
ment of capital ; the investment & 
realisation of such funds from time 


to time was merely part of the iiank’s | 
ordinary biisiness, & the loss ineinTod 
was a loss incurred In the production 
of income. — T axation Comr. v. Com- 
mercial B. 1 NKING Co. OF Sydney 
(1927), 27 S. K. N. S. W. 231; 44 

N. S. W. W. N. «5.— AUS. 


PART V. SECT. 2. SUB-SECT. 7. - 


197 ; [1924] 1 W. VV. IL 1017.— CAN. 

BO. Railway company —Expense of 
making deviations] — Held: sums cx- 
by a railway co. in making 
deviations in its line from tiuio to time 
well* e.xpcnditure of a capital no.ture. — 
Rhodesia Kyr. r. ('Jomr. of Taxes, 
fl92;)J App. D. 438.— S. AF. 


Bf. (Company owning one ship — Ship 

0 i. Loss <m trade branch .] — seized cl!- used, by enemy— Exfienditiire 

A trader having two branches in his on reconditimiiiiy ship.] — Held : not a 

trade (viz. a cloth business & a hanking proper deduction, in respect that tlio 

bUHincss) carried on both, eaeli with exiienses were not a nMuirrlrig main- 

borrowed capital ; Sc as the elotli biisl- tenance expenditure, but were of the 

ness ended in a loss, lie had to clohc it nature of capital outlay. — I nland 

in 1924 ; & all that portion of the IIevenite v. Gu\nite City S. S. Co., 

borrowed capital which was sunk ill the [1927 J 8. C. 705. — SCOT, 

cloth bu.sinoBH was lost before 1924. t i * p 

The trader having had to pay biter(!st< sh. Loss on converRiun of plant d* 
on that lost capital in 1924-25, the works — Ihuler arrangement unUi 

year of assessment, claimed lieduction Munster of Munitions.] — Held : a loss 

therefor from the assessable profits of of capital, Ac not admissible as a 

his remaining iianking business for the deduction for income tax pui'poses. 

yeai* 1924- 25 .* though the Lothian Chemical Co., Ltd. v. 

branches wore distmcl, the trade was Booers, Lothian Chemk al Co., Ltd. 

one, & though the lost capital was not r. Inland Kevenue tkiMus. (1920), 

available for use in the trade, viz. IX Tax. Cas. 508. — SCOT, 

the iiaiikmg business, in the year of , , , r i « 

assessment, the inUirest i>aid on it sj. Value of wool on backs oj sheep 
should bo deducted under Indian purchased with station.] — M ebstkr 

Income Tax Act, H. 10 (2) (lii). — Auu- v. Western Austualia I axation 

NAOHALAM CHK'rTY V. INCOME TaX DEPUTY (JOMR. (1927). 39 (v. L. H. 

Comrs. (1928), I. L. K. 52 Mad. 290.— 130 ; [1927] Argus L. II. 113.— AUS. 


sk. Cost of reeonslruct ion of «Aop.] 

PART V. SECT. 2, SUB-SECT. 7.— Htam o. Ini.ani> Ukvhnue Com*®., 
E. (b). lia29J S. C. ((Jt. ot Soss.) 381.— SCOT. 


246 ii. Instalment of purchase 

price — <£• costs of plant additions .] — 
Held : capital oxpenditui’e. — H ose- 
berry -Surprise Mining Co. v. H., 
[1924] S. O. 11. 445 ; [1924] 4 D. L. R. 


si. Consideration for right to 
material by carting 
Revenue Comrr. v, Adam (192o), 
Tax Cas. 34.— SCOT. 


deposit 

Inland 
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lessor a^eed to accept a stirrender of the lease 
in consideration of a sum to be paid by 
instalments of £260 a year, & resps. issued a 
debenture to the lessor securing the instal- 
'ments by a floating charge on all their assets. 
In 1921 the lessor accepted £600 from reaps, 
in satisfaction of all further liability under the 
debenture: — Held: the payment of £600 
was not an admissible deduction. — O owcher 
V, Mills Co., I^td. (1927), 13 Tax Cas. 
216, 

24'9. Add. Annotations : — Consd. British Insulated 
& Ilelsby Cables v. Atherton, [1926] A. C. 
205. Refd. Mitchell v. Noble (1926), 43 
T. L. B. 100. 

250. Add. Annotation Apld. Marsden v. I. K. 
Comrs. (1919), 12 Tax Cas. 217. 

251. Add. Aiinotntions : — Refd. Small v. Easson 
(1920), 12 Tax Cas. 351 ; British Insulated & 
Ilelsby enables v. Atherton, (1926] A. C. 205; 
Mitchell V. Noble, [1927] 1 K. B. 719. 

252. Add. Anyiotaiion : — Refd. Mallet v. Staveley 
Coal & Iron Co. (1927), 138 L. T. 201. 

252a. Difference between cost & proceeds of sale 
of fixtures of branch shops.] — A trading co., 
with a number of branch shops controlled 
by a head otflee, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of | 
profit or loss : — Held : the difference between 
the cost of new fixtures, fittings, & utensils 
for the new shops, tlie receipts from the 
sales of equivalent second hand fixtures, 
etc., from the shops that were closed, was a 
cax)ital exi)enditure, & was not a revenue 
exp(‘nditure which could be debited to the 
tiiiding account of the co. in ascertaining 
the profits which w(‘re assessable to income 
tax.— K astimans, Ltd. v. Shaw, EAS'rMANS, 
Ltd. V. Ini^and Bevenite Oomils. (1928), 45 
T. L. li. 12 ; 72 Sol. Jo. 744 ; 14 Tax das. 218, 
11. L. 

254. Add. Annotation : ---Refd. lioebank Printing ' 
Co., Ltd. V. 1. K. Coinrs. (1928), 13 Tax Cas. 
864. 

260. Add. Annotations : — As to {}) Refd. Small v. 
Easson (1920), 12 Tax Cas. 851 ; Mitchell v. 
Noble, 11927] 1 K. B. 719. As to (2) Dlstd. 
British Insulated & Ibdsbv Cables v. Ather- 
ton, [1926] A. C. 205; Mallett v. Staveley 
Coal Iron Co., [1928] 2 K. B. 405. 

PART V. SECT. 2, SUB-SECT. 7,— F. 

253 i. Loss on advances to gaw-rn tiler 
to secure supplies of timber — jidvatu'es 
VTitteu off as had debts on liQutdaiion of 
saw-milU‘r.\ — Held: tlie Ioks wjir pro- 
perly deducted. — Hooo & Co., Ltd. r. 

Oomi. OE Taxes, 1192.")] N. Z. J^. R. 

20(5.— N.Z. 

254 i. Limiied to iradtna debts — 

Whether debt of rnxmagtno diredor to 
company indvaed .] — A culioo j)rliitlDfi: 

00 . paid Its mana^ng: director in part 
by a oommission on profits. During 
the first year of tho arrangement the 
directors authorised him to draw two 
Bums ou account of his commisBlou, & 
in subsequent years he drew sums on 
this account without special authority 
hut with the knowledge of the directors. 

These sums wore debited to a c;om- 
inlsslon accoimt. During the year 
ending Dec. 31, 1923, he drew out 
£5,141 in sums varying between £150 
Sc £400. It was subsequently usoor- 
talned that no commission was due for 
that year, & the commission account 
showed a halauce duo by him to the co. 
of £3,391. In arriving at its profits 
for Income tax purposes the co. claimed 


282. Add. Annotaiions : — Distd. Mallett v. Staveley 
Coal & Iron Go., [1928] 2 K. B. 406. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 206; Mitchell v. Noble, [1927] 1 
K. B. 719; Morley v. T^awford (1928), 44 
T. L. K. 716; Bees Boturbo Development 
Syndicate v. I. B. Oomrs., Bees Boturbo 
Development Syndicate v. Ducker (1928), 13 
Tax Cas. 366. 

264. Add. Citation : — sub nom. Atheuton v. 
British Insulated & Helsby Cables, Ltd., 
10 Tax Cas. 165. 

Add. Annotations : — Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Consd. 
Morley v. Lawford (1928), 140 L. T. 125. 
Refd. Mitchell v. Noble, [1927] 1 K. B. 719. 

265. Add. Annotations : — Refd. British Insulated & 
Helsby Cables v. Atherton, 11920] A. 0. 205; 
Mallet V. Staveley Coal & Iron Co. (1927), 
138 L. T. 201. 

268a. Books used tor professional purposes — 

Solicitor.] — The word “ plant *’ in Finance Act, 
1925 (c. 36), 8. 16, does not include a solr.'s 
books which he consults for professional 
purposes. — Daphne v. Shaw (1926), 43 

T. L. R. 45; 71 Sol. Jo. 21; 11 Tax Cas. 
256. 

276a. Replacement of obsolete plant or machinery 
Meaning of obsolete — Question of fact for 
commissioners.] — South Metropolitan Gas 
Co. V. Dadd (1927), 13 Tax Cas. 205. 

278. Add. Annotation : — Refd. Brighton College 
V. Marriott, [1*926] A. C. 192. 

285. Add. Annotations: — Apld. Waldie v. I. B. 
Oomrs. (1919), 12 Tax Cas. 113. Distd. 
Hagai*t & Bum-Murdoch v. I. B. Comrs., 
[1929] A. 0. 386. Refd. Bourne & Hollings- 
worth V. I. B. Comrs. (1921), 12 Tax Cas. 
483 ; Baker v. Mabie Todd (1927), 13 Tax 
C^as. 

287. Add. Annotations : — Apld. Mallett v. Staveley 
Coal & Iron Go , [1928] 2 K. B. 405. Consd. 
Morley v. Lawford (1928^, 140 L. T. 125. 
Expld. llagart & Burn-Murdoch v. I. B. 
Comrs., [1929] A. C. 386. Distd. Salisbury 
House Estate v. Fry (1929), 98 L. J. K. B. 
722. Refd. Small v. Easson (1920), 12 Tax 
Cas. 351 ; Bourne & Hollingsworth v. I. B. 


of which ouly a small proportion earned 
fees, formed part of one undivided 
Htud. He waa osRessed to Income tax, 
on the profits of his general farming 
bnainess imdor Schedule B., & on the 
protitjs of his fee-earning stalliouB under 
Schedule D. As a method of fixing 
the amount of pi-ofits assessable under 
the latter Schedule, the oomrs. detor- 
rained to regard a coi*tain number of 
fltalliouR as exclusively used in earning 
fees, & to allow the deduction of the 
cost of their full upkeep & attendance, 
& to provide for replacements by allow- 
ing a similar deduction in respect of 
other stallions in the stud to the ext;ont 
of one-third of the number of travelling 
stalUontf. The farmer contended that 
his stallion-owning business should be 
ti*cated as entirely separate from hia 
farming business, 8c that the whole of 
the expenses &; losses connected with 
his stallions should ho set against tho 
revenue derived from them : — Held : 
it was primarily a question for the 
comrs. to determine, & no cause had 
been shown for disturbing their 
determination. — Mahshall v. Inland 
Revenue Comrs., 11927] S. O. 243. — 
SeXJT. 


to he entitled to deduct this loss : — 
Held : the loss was a ” loss not con- 
nected with or arising out of the 
trade.” — Koebank Printing Co., Ltd. 
V. Inland Revenue Comrs., [1928] 
S. C. (Ct. of Sess.) 701.— SCOT. 

PART V. SECT. 2, SUB-SECT. 7.-^ G. 

o i. Payment for qualification 

shares.} — Shapiro v. Inland llEVENtrE 
Comrs. (1028), 49 N. L. R. 436. — S. AF. 

PART V. SECT. 2, SUB-SECT. 7.- J. 

b i. Diminished value of rails d; 

sleepers.] — Held : a railway co. was not 
entitled to any deduction for such 
diminished value. — Rhodesia Kys. v. 
CJoMR. OF Taxes, [1926] App. D. 438. — 
S. AF. 

PART V. SECT. 2, SUB-SECT. 7.— L. 

p i. Separate assessments under 

Schedules B. dr D .] — ^A farmer bred 
horses &; cattle on a coualdorable scale. 
Ho used his stallions for his own horse- 
bre^eding purposes, & also earned fees 
by sending them on Journeys for tho 
sei-vlco of other owners* marcs. In 
this connection he kept a reserve of 
stallions to replace any which might 
become incapacitated. AU his stallions. 
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Oomrs. (1921), 12 Tax Cas. 483 ; British 
Insulated & Helsby Cables v. Atherton, [1926] 
A. C. 206 ; MitcheU v. Noble, [1927] 1 K. B. 
719 ; Green v, Gliksten (1928), 139 L. T. 12 ; 
Bees Roturbo Development Syndicate v, 
I. R. Oomrs., Rees Roturbo Development 
Syndicate v, Ducker (1928), 18 Tax Cas. 360. 
Mentd. Hart v. Riversdale MUl Co. (1927), 96 
L. J. K. B. 691. 

288. Add. Annotations : — Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 125. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1920] A. C. 205. 

290. Add. Annotations: — As to (1) Consd. Morley 
V. Lawford 4c Co. (1928), 140 L, T. 126. 
As to (2) Refd. Mitchell v. Noble, [1927J 
1 K. B. 719. Genrrally, Refd. Small v. 
Easson (1920), 12 Tax Cas. 351. 

291 . Add. Annotations : — Consd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691 ; Morley 
V. Lawford & Co. (1928), 140 L. T. 126. Refd. 
I. R. Comrs. v. Lysaglit, [1928] A. 0. 234 ; 
Salisbury House Estate v. Ery (1929), 98 
L. J. K. B. 722. 

292a. J — ^Youngs, Crawshay & Youngs, 

Ltd. V. Brooke (1912), 0 Tax Cas. 393. 

293. Add. Annotation: — Refd. Thomas v. Evans. 
Jones V. South-West T^ncasliire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 

294. Add. Annotation: — Refd. Collins v. I. R. 
Oomrs. (1924), 12 Tax Cas. 773. 

295. Add. Annotation : — Refd. Collins v. I. R. 
Comrs. (1924), 12 Tax Cas. 773. 

296. Add Citation:- -2 Tax Cas. 100. 

Add. Annotations: — As to (2) Consd. Thomas 
V. Evans, .Tones v, South-West Ijanc;ashire 
Coal -Owners’ Assocn. (1927), 11 Tax Cas. 
790. Generally. Refd, Pegg & Jones J.R. 
Comrs. (1919), 12 Tax Cas. 82; l.R. Comrs. 
V, Westleigh Estates Co., l.R. (/omrs. v. Houth 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 657. 

297. Add. Annotations: — Apld. Pegg & Jones v. 
I. U. Comi-s. (1019), 12 Tax Cas. 82. Consd. 
'riiomas V. lOvans, Jones v. Houth-West 
Ijancashiro Coal-Owners’ Assf'on. (1927), 11 
Tax Cas. 700. Refd. I. R. Comrs. v. West- 
leigh Estates Co., I. R. Comrs, v. South Behar 
Ry., 1. R. Comrs. v. Eccentric C4ub (1925), 12 
Tax Cas. 657. 

300. Add. Annotations : — Consd. I. R. Comi*s. v. 
Westleigh Estates Co., I. R. ('omrs. v. South 
Behar Ky., I. R. Comrs. v. Eccentric (Tub 
(1925), 12 Tax Cas. 657; Cornish Mutual 
Assce. V. I. R. Comrs., [192(5] A. C. 281. 
Dlstd. Liver|)ool C/om Trfide Assocn. v. Monks, 
[1926] 2 K. B. 110. Apld. Jones v. Soutli- 
West Lancashire Coal-Owners’ Assocn., [1927 J 
A. C. 827. 

301. Add. Annotation : — ^Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 U T. 328. 

302. Add. Annotations : — Refd. Britisli Insiilated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
A,-G, V. Metropolitan Water Board, [1928] 1 
K.B. 838. 

304. Add. Annotations : — Dlstd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 
306. Add. Annotations : — Dlstd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 
307a. Accident insurance — Mutual society.] — 
A mutual insurance assocn. was formed, its 


sole activity being the indemnity of its 
members, who were coal-owners, against 
liability for compensation in respect of fatal 
accidents to workmtm. The members of the 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
fund by making calls upon membci's propor- 
tionate to the wages i>aid in their works for 
the time being, & the balance of the ordinary 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
I)aid. A member, on retirement, was entitled 
to get bade in cash a proi>ortion of his shai*e 
in the above reserve fund, but, apart from 
this, members had no riglit at all to the cash 
in the reserve fund, though the interest 
accruing on the rosen ve fund could be used in 
diminution of members’ calls -Held : (1) 

the sums paid by the members U) the assocn. 
were admissibb? deciuctions in computing the 
profits made by a member for the purpf)se of 
assessment to income tax, as the money was 
laid out by the respective members ‘on a true 
insurance princix)le ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purxiose of enabling suhscrilung members 
to insure tliemselves.— Thomas v. Evans 
(Rk^hard) a (T)., Jones v. South-West 
Lancashire Coal Owners’ Asm»cn., [1927] 
1 K. B. 33 ; 95 L. J. K. B. 990 ; 135 L. T. 
673 ; 42 T. U K. 703 ; 11 Tax Cas. 7it0, C. A ; 
affd. svh. noni. JoNEs v. South-West Lan- 
cashire Coal Ownehs’ Assocn., [1927] A. O. 
827 ; 90 L. J. K. B. 891 ; 137 L. T. 737 ; 43 
T. L. K. 725 ; 71 Sol. Jo. 680. H. li. 

307b. Marine insurance company — Building ships 
-Cancellation of shipbuilding contracts.] — 

A marine insurance co., fiaving entered into 
contra(*Js for the building of four ships, 
acc-(‘ptcd delivery of two of the ships & 
then, owing to a slump in the shipx)ing trade, 
cancelled tlie contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new businc‘ss of dealing in shij>s 
had been begun by the co., <fe that tlie 
£70,000 was a i>rox)er deduction in arriving 
at its profits : -Jleld : the co. was not. carry- 
ing on any trade, from the i)rotits of which 
the .C70,0()0 was an admissible deduction-- 
Devon Mutual Steamship Insuran(’E 
Assocn. v. Ogg (1927), 13 Tax Cas. 184. 

309a. Loss on investments — What amounts to.] — 

Aiiplts., an insurance co., had investnumls 
in British railway stocks, & it was admitted 
by the Crown that any loss suffercid by applt s. 
on such investments was deductible fiom 
their profits for iruriioses of income tax. Tlr 
result of Railways Act, 1921 (c. 55), was 
that applts. received in exchange for lh(;if 
various railway holdings stocks in tin* four 
amalgamated railway cos. (;reated by that 
Act. The market value of thes(‘ n(‘W stocks 
was less tha-n the original cost to applts. of 
the old stocks, & they claimed tiiat tlie loss 
so occasioned to them should be allowed as 
a deduction from their i>rf)fits for 1 922 & 
1923 in computing their income tax liability : 
— Held : as the effect of what had happened 
was that the old investnicmts had lieen closed 
& realised, & new investmemts had been 
begun, applts. witc entitled to the deduction 
clmmed, — Royal Insurance Co., I^td. v. 


QOI 
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Sthehen (1928), 44 T. L. R. 630 ; 14 Tax Cas. 

22 . 

313a. Remuneration of solicitor-trustee under 

trust.] — A solr. -trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection with the ti*u8ts. By agreement 
between liimself, his co-trustees & the bene- 
ficiaries, liis remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax : — Held : this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D., 
Case II., as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Rules ai^plicablo to all Schedules, 
r. 19. — .Tonks V, WmoiiT (1927), 139 B. T. 
43 ; 44 T. I.. R. 128 ; 72 Sol. Jo. 86 ; 13 Tax 
Cas. 221. 

316. Add, Annotations : — As to (3) Apld. Whelan v. 
Henning, [1926] A. C. 293. Distd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 326. 
Refd. Kirke’s Trustees v, I. R. Comrs. (1926), 
136 B. T. 582 ; Turton r. Mitchell (1927), 138 
L. T. 365 ; Leeming v, Jones (1929), 141 
L. T. 472. Generally, Refd. Leitch v, Enimott, 
[1929J 2 K. B. 236. 

317. Add. Citations :—[l92Q] 1 K. B. 430; 10 
Tax Cas. 139. 

Add. Annotations Apld. Turton v. Mitchell 
(1927), 138 L. T. 365. Consd. Beeining v. 
Jones (1929), 141 L. T. 472. Refd. Ormond 
Investment Co. v. Betts, [1927J 2 K. B, 326. 

317a. Different holdings of War 

Loan.] — ^Applt., who owned £2,350 5 per cent. 
War Loan inscribed in the books of the Bank 
of England, in Juno 1924 converted tliis 
holding into 4^ per cent. Conversion Loan, 
the interest on which was payable under 
deduction of income tax. Applt., however, 
continued throughout the year 1925-26 io 
liold a small amount of 5 per cent. War Loan 
Post Oliico issue, to wliich he had succeeded 
on the death of his daughter, & which he was 
not aware he could convert : — Held : applt. 
continued throughout the year 1925-26 to 
hold the same som’ce of income, i.e., 5 per 
cent. War lx)an, & under Schedule T>., 
Case III., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
received from such War Loan in the preceding 
vear. — Turton v. Mitchell (1927), 138 L. T. 
365 ; 13 Tax Cas. 245. 

317b. Holdings of 

husband & wife.] — Where applt.’s wife, 
who was living with him, was in receipt 
of £9 16s. lOd. interest of War Loan in the 
year preceding the year of assessment, in 
which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 
from which he received interest amounting 
to £3,662 1 Os. : — Held : applt. had been in 
possession of the source of such interest in 
the previous year, & was assessable only in 
the sum of £9 16s. lOd. in respect of interest 


of War Loan. — ^Walker v. Howard (1927), 
138 L. T. 367 ; 13 Tax Cas. 313. 

AnnoUilinn : — Overd. Leitch v, Emmott, [1929] 2 K. B. 236. 
Compare No. 570a, post. 

321a. Surrender of Victory Bonds in payment of 
death duties — Unpaid Interest taken into 
account in valuation.] — Wliere Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds, 
the interest is not subject to income tax. — 
Monks v. Fox’s Executors, [1928] 1 K. B. 
351 ; 97 L. J. K. B. 241 ; 138 L. T. 203 ; 44 
T. L. R. 115 ; 72 Sol. Jo. 31 ; 13 Tax Cas. 171. 

336. Add. Annotations : — Consd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 683. Refd. Leeming 
V. .Tones (1929), 141 L. T. 472. 

337. Add. Aymotaiions : — Consd. Re Fitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
L. T. 556 ; Perrin v. Dickson (1929), 98 
L. J. K. B. 683. Refd. Glenboig Union Fire- 
clay Co. V. I. R. Comrs. (1922), 12 Tax Cas. 
427. 

345a. By insurance company — In considera- 

tion for annual payments.] — A contract with 
an insurance co., by which the assured, in 
consideration of annual payments, is to receive 
other annual payments at a later date, does 
not create an annuity chai'gcablc with income 
tax, except to the extent that the payments 
made by the co. consist of interest on those 
made to them by the assured. — ^Perrin r. 
Dickson (1929), 98 L. J. K. B. 683 ; 45 
T.L. R. 621, C. A. 

347. Add. Annotation : — Consd. Perrin v. Dickson, 
(1929), 98 L. J. K. B. 683. 

354. Add. Annotation : — Refd. Sherwood v. Sher- 
wood, [1929] P. 120. 

356. Add. Annotation : — Apld. South American 
Stores (Gath & Chaves) v. I. R. Comrs. 
(1926), 12 Tax Cas. 905. 

367a. Agreement to pay super-tax on wife’s 

income in excess of specified sum — Whether 
husband entitled to marshal wife’s income.] — 

A husband & wife lived apart upon the terms 
of a separation deed by which the husband 
covenanted dmlng the joint lives of himself 
^ his wife to pay to trustees for the benefit 
of the wife such a sum in each year as, after 
deducting income tax at the current rate, 
should amount to the sum of £3,000. 
Clause 1 1 of the deed was in these terms : 
“ In addition to all other payments by this 
indenture agreed to be made by the Inisband 
or his representatives after his decease he or 
they shall pay & discharge all super-tax which 
shall be payable in respect of the income of 
either the husband or the wife except any 
super- tax in respect of any income of the wife 
not coming to her under or by virtue of this 
indenture in excess of £1,400 for any year.” 
Apart from the deed the wife had an income 
exceeding £1,400 a year; — Held: in com- 
puting the super-tax payable by the husband 
in respect of the income of the wife, the 
husband was not entitled to marshal the 
component parts of the wife’s income so that 
one part, namely, the annual amount payable 


PART V. SECT. 4, SUB-SECT. 1. 

tl. Dividends received by l)roker — 
Deduction of interest on unpaid balance 


due to broker. — Held : the client was 
not asse»8al>le for income in rospeot 
of the whole amount of the dlvldendH 
received bv the broker & credited to 
hlB account, but only in roBpect of the 
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difference between the sum of the 
dividends & the sum charged for 
interest . — He Stout & Toronto City, 
[1927] 2 D. L. H. 1100; 60 O. L. R. 
313.— CAN. 
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under the deed plus £1,400, should be exempt 
from super-tax as to £2,000 thereof, & as 
to the balance should bear the lower rates 
of tax, & that the higher rate of tax should 
fall upon another part, namely, the excess 
of the wife’s total income over the first- 
mentioned part ; but clause 11 of the deed 
required that the whole super-tax payable 
in respect of the total income of the wife 
should be divided in the proportion which 
the amount of one of the above-mentioned 
parts of the wife’s income bore to the amount 
of the other, & that the husband should pay 
super-tax in the proportion which the first- 
mentioned part bore to that secondly 
mentioned. — Fu5ETWooD-HESKETn v, Fleet- 
woOD-ilESKETH, [1929] 2 K. B. 55 ; 98 

L. J. K. B. 417 ; 141 L. T. 317, C. A. 

369c. Payment of interest to debenture holders — 
Out of accumulated profits.] — Where a 
limited co. pays debenture intei*est, not out 
of the profits of the year in respect of which 
it is paid, but out of accumulated undivided 
profits which have been charged with tax in 
previous years, the co. is bound to deduct 
from the interest the amount of the tax 
& to account for it to the Crown. — T aji- 
paard’s Vlei Estate Gold Mining Co., 
I/TD. V. Inland Revenue Comrs. (1929), 46 
T. L. R. 42. 

375. Add, Annotation : — Consd. Martin v. Lowry, 
Martin v. 1. R. (\)mrs., [192()1 1 K. B. 550. 

378. Add, Annotation : — Refd. Re Jauncey, Bird v, 
Arnold, [19201 C’h. 471. 

392. Add, Amioiatioyis : — Consd. St(‘rling Tiaist 
V, 1. R. Comrs., 1. R. (/omrs. v. Sterling Trust 
(1925), 12 Tax (’as. 8(>8. Distd. Dickson 
r. Hampstead B. C. (1927), 91 J. P. 110. 
Apld. A. -G. V, Metropolitan Water Board, 
[1928] 1 K. B. 833. Consd. Birmingham 
Corpn. V, I. R. Comrs., [1929] 2 K.B. 187 ; 
T. R. Comrs. v, Dalgety <fc Co, (1929), 98 
L. J. K. B. 542 ; Shanks v, I. R. Comrs., 
[1929] 1 K.B. 842 ; Salisbury House Estate 
v. Fry (1929), 98 L. J. K. B, 722. Refd. 
Birt, Potter & Hughes v. I. R. Comrs. (1927), 
12 Tax Cas. 970 ; I. R. Comrs. v. Pakenham, 
I. R. Comrs. v, Longford, Gascoigne v, I. R. 
Comrs., [19271 1 K. B. 594. 

393. Add. Annotations Apld. Di(;kson v. Hamp- 
stead B. C. (1927), 91 J. P. 146. Consd. 
Birmingham Corpn. v. 1, R. Comrs., [1929] 
2 K. B. 187. Refd. 1. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford, Gascoigne v. I. R. 
Comrs. (1927), 130 L. T. 099 ; A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 833. 

393a. .J — Under Housing of the Working 

Classes Acts & Metropolis Management Act, 
1855 (c. 120), resps., a metropolitan borough 
council, assigned to the London County 
Council all rates authorised to b<^ raised by 
resps. under Metropolis Management Act, 
1855, or London Govt. Act, 1899 (c. 14), to 
secure money advanced by tlic Jiondon 
County Council. The moiK'y so raised was 
used by resps. in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc.. Act, 
1919 (c. 35), 8. 1. In making payments of 
interest on the sums advanced resps. deducted 
income tax under Rules applicable to all 


Schedules, r. 21. The interest was paid out 
of the general fund in the hands of resps., 
into whicli fund were paid all profits or gains, 
whether derived from a housing scheme or 
from elsewhere. Resps. had only one banking 
account, out of which all payments, imjluding 
the interest, were made <te into which all 
receipts, including the profits gains derived 
from resps.’ electricity undertaking, or 
otherwise, were paid. No special fund in 
respect of any housing scheme was main- 
tained. Resps. possessed profits or gains 
brought into charge to income tax sufficient 
for the payment of interest on the sums 
advanced, apart from any revenue derived 
under any housing scheme : — Held : as none 
of resps.’ profits & gains otlu^r than the 
receipts of the housing scheme' contributed 
tt) the payment, of the int(;rcst, A as resps. 
had an indemnity against loss on the scheme, 
resps. were liable to account for the amount 
of the deductions. — Dickson v. Hampstead 
Borough (Jouncil (1927), 91 .1. P. 140; 
13 T. L. R. 595 ; 25 L. G. R. 402; 11 Tax 
Cas. 091. 

Annotation Apprvd. Birmingham Corpn. v. I. K. Comrs., 
11929] 2 K. B. 187. 

393b. .] — The Birmingham Cori)n. undertook 

a Housing Scheme, under the provisions of 
the Town Planning Act, 1919 (c. 35), &, under 
the provisions of sect. 7, the Local Govt. 
Board undertook to, &> did, refund to them, 
by means of an Exchequer subsidy, the Joss 
thereby incuiTed. In order tr) finance the 
scheme, the corpn. issued housing bunds, 
when ]>aying interest upon them they 
deducted income tax. They alleged that 
that interest was iiaid out of their general 
borough fund, which was used in financing 
their markets, gas, electricity, tramways & 
other undertakings, that as the income in 
resp(‘(*.tof that fund A those undertakings h.ad 
already been brought inU) charge for income 
tax purposes, they were entitled to retain the 
amounts deducted : — Held: as the corpn. had 
an indemnity against loss on the hf)using 
scheme th(i interest so paid could not be re- 
gai’ded as a general payment out of prcifits 
brought into charge, A the corpn. must account 
to the Revtmue fur the tax sc) dcduct.ed under 
rule 21 of tlie rules applicable to all Scheds. 
— Birmingham Gorpn. v. Inland Revenue 
Comrs., ( 19291 2 K. B. 187 ; 98 L. J. K. B. 498 ; 
141 L. T. 339 ; 93 J. P. 210 ; 45 T. L. R. 
403; 27 L. G. R. .551, C. A. 

394. Add, Annotations: — Apld. Birmingham 
Corpn. V. J. R. Comrs., [1929] 2 K. B. 187. 
Reid. Sterling lYust v. I. R. Comrs., I. R. 
Comrs. V. Sttjrling Trust (1925), 12 Tax Cas. 
808. 

394a. .] — The profits of the Mc'ti opolitau 

Wattir Board were assessable utkBt 1918 Act, 
Schedule A., No. HI., r. 3, by reference to 
the profits of the year preceding tlie yc'ar of 
assessment. Tbei accounts of tlie Board for 
the year ending Mar. 31,1 922, showed a loss, 
A no assessment was made for the year 
ending Apr. 5, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
& debentures, deducting A retaining the 
income tax thereon. (5n an information 
claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
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Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
Buies applicable to all Schedules, r. 19, & 
was in fact paid out of the profits for 1922-23, 
& that, although the income tax for 1922-23 
was to be measured by the profits of the pre- 
ceding year, the profits for 1 922-23 had been 
broujmt into charge, & rule 21 did not apply : 
— Held : as the Board had been assessed at 
zero under Schedule A for 1922-23, the 
interest had not been paid out of profits 
brought into charge, Sfc the Crown was 
entitled to succeed. — A.-G. v. Mktiiopolitan 
Water Board, [1928] 1 K. B. 833; 97 
L. J. K. B. 214; 138 L. T. 346 ; 44 T. L. R. 
135 ; 72 Sol. Jo. 30 ; 13 Tax Gas. 294, C. A. 

AminUiiiort ; — Distd. Salisbury House Estate v. Fry (1929), 
98 L J. K. 15. 722. 

397. Add. Annoiaiions : — Consd. Sterling Trust 
V. I. R. Comrs., I. R. Oomrs. v. Sterling 
Trust (1925), 12 Tax Gas. 868. Apld. Dickson 
V. Hampstead B. G. (1927), 91 J. P. 146. 
Consd. A.-G. v. Metropolitan Water Board, 
[1928] 1 K. B. 833 ; Birmingham Gorpn. v. 
1. R. Gomra., [1929] 2 K. B. 187. Refd. I. R. 
Comrs. V. Dalgety & Co. (1929), 98 L. J. K. B. 
542. 

416a. Debentures.] — A co. Issued deben- 

tures, stating in the prospectus that the 
interest thereon would be payable “ free of 
English income tax.’* The debentures them- 
selves, <fe the trust deeds by which they were 
secured, provided for payment of interest 
at 5J per cent, per annum “ free of English 
income tax,” & the co. undertook, in addition 
to the interest, to pay or idemnify the owner 
of each coupon against the English income 
tax on the interest to which the coupon re- 
lated : — II eld : the contract was void, as regards 
the stipulation for payment of interest free 
of income tax. — South American Stores 
(Gath <& Chaves), Ltd. v. Inland Revenue 
Comrs. (1926), 12 Tax Gas. 905. 

425* Add, Armoiatio'ns : — Consd. I. R. Comrs. v, 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. Refd. Baker v. Archer- 
Shoe, [1927] A. G. 844. . 

427. Add. Annotation: — N.F. Manton’s Trustees! 
V. Steele, Steele v, Manton’s Trustees (1927), 
11 Tax Gas 549. 

428a. Securities in control of foreign custodian 

of enemy property — Payment of dividends by 
Anglo-German Mixed Arbitral Tribunal — 
When interest accrues.] — Befoi’e the war one 
K., who was a naturalised British subject 
ordinarily resident in the United Kingdom, 
deposited certain securities, stocks, & shares 
with a bank in Germany for safe custody, & 
the bank collected the interest & dividends 
& put them to the credit of K.’s account. 
From the outbreak of war in 1914 K, ceased 
to operate the account & he died in 1916. 
The bank, however, continued to credit the 
account with the interest & dividends imtil 
1917, when the German Govt, appointed a 
custodian to take over & administer enemies’ 
property in Germany, &: the bank then paid 
the interest & dividends to the custodian. 
K.’s last surviving exor. died in 1921, & resps., • 


the exors. of such survivor, recovered the 
interest & dividends, together with interest 
thereon, through the Anglo-German Mixed 
Arbitral Tribunal. Resps. were assessed to 
income tax in respect of these sums for the 
years 1922-23 to 1926-27 under Gases IV. 
& V. of Sched. D. on the ground that they 
were income arising to resps. in those years 
as they accrued only when received under the 
decree of the Tribunal : — Held : the dividends 
& interest accrued in the years when they 
were paid into the bank, & it was now too 
late to make assessments in respect of the 
years before K.’s death, & as to the years 
after his death assessments could be made 
only so far as the assessments were in time, 
the further sum paid as interest thereon 
under the decree of the Tribunal was not 
income but was compensation comparable 
to damages for detention of a chattel & there- 
fore was not assessable to income tax. — 
Simpson v. Maurice’s Exors. (1929), 45 
T. L. R. 581, G. A. 

428b. & interest thereon — Whether 

Interest income.] — Simpson v, Maurice’s 
Exors., No. 428a, ante. 

430. Add, Annoiaiions Apld. Manton’s Trustees 
V, Steele, Steele v, Manton’s Trustees (1927), 
1 1 Tax Gas. 549 ; Pry v. Burma Gorpn. (1929), 
98 L. J. K. B. 693. Refd. I. R. Gomis. v. 
Blackwell (1925), 134 L. T. 372 ; Baker v. 
AiTher-Shee, [1927] A. G. 844; I. R. Oomrs. 
V. Pakenham, J. R. Gomrs. v, Longford (1927), 
96 L. J. K. B. 882. 

430a. Foreign agreement for repayment by 

foreign company of loan with interest — Not a 
security.] — Manton’s (I-iOrd) Trustees v, 
Steeijs, STEEiJfi V, Manton’s (Lord) Trus- 
tees (1927), 11 Tax Gas. 549, G. A. 

430b. Company making investments on real 

estate abroad.] — A co. incorporated in the 
United Kingdom, & carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
Egypt, was assessed to income tax imtil 
Apr. 1, 1922, under Schedule D., Case I,, 
upon the profits of the co.’s business. As 
from Apr. 1, 1922, the entire control of the 
business was i^moved to Egypt. The trade 
of the CO. wholly consisted of the lenffing of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 8J per cent. 
No loans were entertained without good real 
seemity being given, &, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, ^ if it could not be sold immediately, 
the co. would go into possession : — Held : 
as from Apr. 1, 1922, the co., though it 
cairied on a trade or business, was properly 
assessed to income tax under Schedule D., 
Case IV., in respect of income arising from 
securities in a place out of the United 
Kingdom, & W4is to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
There was no evidence upon wMch the comrs. 
could find, as they had, that the taking of 
securities for the loans advanced was only 


PART V. SECT. 6. 

q Hemittance under 

foreign decree of divorce.] — Hdd : 


onnual reinittanoofi received by a 
woman in Scotland from her divorced 
husband in Sweden, under a Swedish 
deoree of divorce, fell to bo taxed under 
Cose V. In respect that possessions ** 


included not only oorporeal possessions 
but also incorporeal possessions. — 
Inland Rbvenub Comrs. v, Andrr- 
stbom^^18283 S. C. 224 ; 18 Tax. C&b, 
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“an incident “ in such business ; on the con- 
traiy it was an indispensable condition of the 
busmess. The case being one coming both 

u under Case IV. & Case V. the Crown had an 
option to tax the co. under either case. — 
Butler v. Mortgage Co. oe Egypt, Ltd. 
(1928), 189 L. T. 29 ; 13 Tax Cas. 803, C. A. 

431. Add. Annotation: — Refd. Ormond Invest- 
ment Co. V. Betts, [1928] A. C. 143. 

433. Add. Annotations: — As to (1) Consd. Pry v. 
Burma Corpn. (1929), 98 L. .T. K. B. 693 ; , 
1. R. Cornrs. v. Dalgety &> Co. (1929), 98 L. J. > 

K. B. 642. Refd. Whitney v. I. R. Comrs., 
[1926J A. C. 37 ; Archer-Shoe v. Baker 
(1927), n Tax Cas. 749 ; I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882 ; Proctor v. Ryall, Ryall v. 
Proctor (1928), 14 Tax Cas. 204. As to (2) 
Expld. Fry v. Burma Corpn. (1929), 98 

L. J. K. B. 693. GcMerally, Refd. liceming 
V. Jones (1929), 141 L. T. 472. Generally, 
Mentd. Gregg v. Richards, [1926] Ch. 621. 

437. Add, Annotation: — As to (1) Refd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 326. 

441. Add. Annotations: — Apld. Sutton v. L R. 
Comrs. (1929), 45 T. L. R. 320. Refd. 
Tollemaclic v, I. R. Comrs. (1926), 96 L. J. 
K. B. 706 ; I. R. Comrs. v. Pakenham, I. R. 
Comrs. V. Longford (1927), 96 L. J. K. B. 
882. 

442. For the existing paragrai)h substitute the 
following paragraph : — 

] — Testator, a citizen of 
the United States left the residue of his 
property in trust for his daughter during 
her life. The trustees, who had full i)ower 
over the investment of the trust lund, 
were a co. constituted under the law of 
the State of New York & resident therein. 
The trust fund consisted of foreign govt, 
securities, foreign stocks shares, other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses, to the order of the daughter at a 
bank in New ITork. No part of the income 
was remitt(jd to the 1) nited Kingdom. Resp. , 
the husband of testator’s daugliter & resident 
in the United Kingdom, was assessed under 
Schedule D., Case IV., in the full amount 
of the income of the trust: — Held: (1) the 
daughter was specifically entitled under the 
will in equity during her life to the interest 
& dividends of the securities, stocks, & shares 
comprised in the trust fund, & her husband 
was assessable under Case IV., r. 1 , & Case V., 
r. 1, to income tax in respect thereof, except 
such, if any, as were shown to be “ foreign 
possessions other tlian stocks, shares & 
rents,” whether such interest dividends 
were remitted to the United Kingdom or 
not; (2) the matter should be remitted 
to the comrs. to state which of thc‘ items of 


the trust fund were (a) “ securities ” within 
Case IV., r. 1, (h) “ stocks, shares or rents ” 
within (Jase V., r. 1, & (c) “possessions out 
of the United Kingdom other than stocks, 
shares or rents” within Case V., r. 2. — 
Baker v. Arciier-Shee, [1927] A. C. 844 ; 
96 L. J. K. B. 803; 137 L. T. 762; 43 
T. L. R. 758 ; 71 Sol Jo. 727, H. L. ; revsy. 
S. C. sub nom. Shee v. Baker, [1927] 1 K. B. 
109; sub nom. Archer-Shee v. Baker, 11 

Refd. Walker v. Howard (1927), 138 L. T. 367. 

444a. Includes interest paid under 

foreign agreement lor repayment by foreign 
company of loan with interest.] -Manton’s 
(Lord) Trustees v. Steele, Steeie v. 
M ANTON’S (Lord) Trustees (1927), 11 Tax 
(^as. 549, C. A. 

445. Add. Aymointions : — Dlstd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. Consd. 
Leitch V. Emmott, [1929] 2 K. B. 236. Refd, 
Egyptian Delta Land & Investment Co. v. 
Todd, [1929] A. C. 1 . Mentd. Baelz Public 
Trustee, [1926] Ch. 863. 

446a. — - Advance on account of 

salary paid into banking account in United 
Kingdom.] - Fleming v. Wilkinson, No. 
131 a, ante. 

460. Add. Citaiions L. J. K. B. 394; 10 

Tax Cas. 263, 11. L. 

Add. Annotations : — Apia. Grainger v. Max- 
well, [J926J 1 K. B. 4.30. Refd. T. R. Comrs. 
r. Drysdale Trustees (1928), 13 Tax Cas. 566. 

450. After this case add 

— .] — JSee, now, Finance Act, 1926 

(c. 22), H. 22. 

450a. Income received during less period than 

three years.] — An investment co. received 
during the first year of its exisUmce a 
divi(i(‘nd from fonugn shares & had no oiheu* 
income from foreign possessions. In assess- 
ing the CO. to income tax under Case V. - 
Held : (1) Rules applicable to Cases 1. II., 
r. 1 (2), had no application to tlie receipt of 
<lividends on foreign s(^curiiic*s, & the only 
i-elevant rule was the rule applicable to 
Case I. ; (2) Finance Act, 1924 (c. 21), s. 26, 
wdiich was founded upon an erroneous 
assumption as to the eftect of Case V., r. 1, 
could not be referred to for the purpose of 
interpreting that provision ; (3) the assess- 
ment for the first year should be nil, & for 
the second year one-third of the amount of 
the dividend. — Ormond Investment Co. v. 
Betts, [1928] A. C. 143 ; 97 L. J. K. B. 342 ; 
138 L. T. 600 ; 13 Tax Cas. 400, H. L. 

AniwtatUm • — GcnmiUy, Consd. Fry v. Burma Corpn. (192U), 
98 L. J. K. B. (393. 

452a. .]*-Leemtng v. Jones, No. nib, 

ante. 

453. Add, Annotations ~ FoVid. Lyons v. (Jowclier 
(1926), 10 Tax Cas. 438. Apprvd. Martin v. 


460 i. Aasessment — No iru'omc re- 
ceived duHna year of aaaesanient—Frnm 
one foreign poaacaaion — Each forviirn 
posaeasion to be treated aeparalely.}— 
ileBpg. were intoroHted as sleeping 

g artners In a llrm, & as shareholders 
i a limited co., both of wliich carried 
on business & were controlled in 
Australia. The company regularly 
paid dividends, & resps. wore assessed 
for the year 1923-^4 under rule 1 
of Cose V. on the average of the 


amounts so arising In the three preced- 
ing years, lleiiiif-tances wore received 
from the firm In each of the three 
years 1920-21, 1921-22 & 1922-23, & 
the average amount of these remittances 
forracHl tiu* basis of an additional assess- 
ment on resps. for the following year, 
1923-24, midor rule 2 of Case V. In 
1923-24, however, no remittance was 
received from the firm, Sc resps. con- 
tended that there was therefore no 


income from t;hat source to be assessed : 
— Held : each foreign possession must 
be treated separately in (b^termlniiig 
whether or not liability existed for 
any year, & If In anv voar no income 
arose fnuii a particular possession, 
no liability could exist for that year 
In respect of that possession. — I nland 
HICVENUK COMltH. V. JJRYBDALK’S 
TnusTKKH (1928), 13 Tax Cas. 666. — 
SOOT. 
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Lowry, Martin v. I. R. Comrs. (1926), 43 
T. L. K. 116 ; Leeming v. Jones (1920), 141 
L. T. 472. 

457a. Director’s commission on 

underwriting shares.] — Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a new co., &> he was 
assessed to income tax under Schedule D.for 
the year 1919-20 in respect of the com- 
mission. He was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 : — Held : the commission was an annual 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission. — ^L yonb 
V. CowciiEB (1926), 10 Tax Cas. 438. 


459a. Assignment of option.] — Leeming v. 

Jones, No. 114b, ante, 

460a. Purchase & sale of properties by 


builder.] — Applt. was a builders’ foreman 
until Feb. 1923, & subsequently a director 
of a CO. carrying on the business of a builder 
& contractor. During the years 1920 to 
1924 he bought on his own account some 
seven properties, of which he sold four 
during the period, & still owned the remainder 
in 1926 : — Held : the profits, if any, were not 
assessable under Case VI. of Schedule !>., 
& the case should be remitted to the Sjiecial 
Comrs. to consider whether the transactions 
in question constituted a trade assessable 
under Case I. — ^Peakn v, Mili.er (1927), 11 
Tax Cas. 610. 

Annotation: — Apprvd. Leeming: v. Jones (1929), 141 L. T. 

472. 

462. Add, Annoiaiions : — Expld. Salisbury House 
Estate V, Fiy (1929), 98 li. J. K. 13. 722. 
Consd. Leeming v, Jones (1929), 141 L. T. 
472. Reid. Brighton College v, Marriott, 
[1926] A. C. 192 ; Huxham v, Johnson (1926), 
136 L. T. 410; Martin v, I^owry, Martin v, 
1. II. Comrs., [1926] 1 K. B. 550. 

471. Add. Citation ' 10 ^I’ax Cas. 73. 

Add. Annotation : — Refd. I. B. Comrs. v. 
Yorkshire Agidcultural Soc. (1927 ), 44 T L. II. 
59. 

472a. Relief of members of medical 

association & dependants in necessitous cir- 
cumstances.] — Two societies whose funtLs 
wci’c applied entirely to making grants for 
the relief of subscribing members or theii* 
dependants in necessitous circumstances : — 

PART V. SECT. 9. 

470 i. Exemption of charities -CharU- 
able purj)Oses.] — Py tho law of Scotland 
a trust for “ charitalile or boiiovoloiit ” 
purposes is a trust for “ charitable ” 
purposes alone, is a trust for “ charit- 
able purposes only *’ withm 1918 Act. — 

Jackson’s Tiiusteks r. Inland 
Kevenuk, ri92C] S. C. 579 ; 10 Tax 
C«8. 400.--SCOT. 

470 ii. Stimulating interest 

in music.] — Inland Revenue Comes. 

V. Glasgow Musical Festival 
Assocn., [192G] S. C. 920 ; 11 Tax 
Cas. 154.— SCOT. 

470 iii. Supplying nurses.] 

— An osRocn. was foi*med for the pur- 
pose of improvitif? & extendiuK nursini? 
facilities In a county. Tho members 
were divided Into throe classes accord- 
ing to Income, the lai'gcst class con- 
sisting of persons In comparatively 
poor circumstances. An annual 
momburHldp fee was charged, varying, 
according to tho class, fiom 28. 6d. 
to 108. Qd. per annum. The fees 
charged for the servioes of a nurse, or 


Held : charities, & entitled to exemption from 
income tax. — Inland Revenue Comrs. v. 
Society for Relief of Widows & Orphans 
OP Medical Men, Inland Revenue Comrs ^ 
V. Medical Charitable Society for West 
Riding op Yorkshire (1926), 136 L. T. 60; 
42 T. L. R. 612 ; 70 Sol. Jo. 837 ; 11 Tax 
Cas. 1. 

472b. Temperance reform.] — A society 

whoso main object was “ united action to 
secure legislative & other temperance re- 
form ” : — HeM : not a body of persons 
established for charitable purposes only, & 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 
to exemption from income tax. — Inlani^ 
Revenue Comrs. v. Temperance Council 
OP Christian Churches of England & 
Wales (1926), 136 L. T. 27 ; 42 T. L. R. 618 ; 

10 Tax Cas. 748. 

472c. Seaside boarding-house with re- 

duced charges.] — By a declaration of trust 
“ a home or place ot residence ” was founded 
endowed, “ where persons requiring tem- 
l)orary rest & change of air for the benefit of 
their health may obtain same.” About half 
the income of the home came from fiayments 
by visitors, who included convalescents, 
persons needing rest & change, & holiday 
applicants : — Held : since on the construction 
of the trust deed there was througliout an 
overriding charity w^hicli fulfilled the 
character of a charitable convalescjent home, 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charital)le purposes only. — 
Inland Revenge Comrs. v. Roberts Marine 
Mansions Trustees (1926), 43 T. L. R. 270 ; 

11 Tax (/ixs. 425, C. A. 

472d. Agricultural society.]- -An agri- 

cultural society, founded mainly for tlie 
jmrpose of holding an annual agricultural 
show, had also among their objects tlie 
improv(‘ment of live stock & poultry & of 
machinery & appliances used in agricuh^ure, 
agruniltural education & scientific research, 
& they claimed exemption from income tax 
uX)on the dividends from their investments, 
on the gi^ound that they were a society 
established for chfuitable jiurposes only : — 
Held : there was evidence on wdiich the 
Special Comrs. could find that the society 

for tho purpose of providing F. with a 
tomporance public-house. His trus- 
tees spent part of the funds in estab- 
lishing a temperance hotel, contaiuiug 
a mlddJe-ciasH cafe & a cheap working- 
class cafe, fi*ec reading & recreation - 
rooms, & bodi’ooms, & a IcKsture-hall, 
wldch could bo hired at moderate 
figures. Their policy was to mako the 
hoUd pay its way without earning 
pi*olits, & the balance of the trust funds 
was invested & tho interest was used 
to make good an annual deficit on the 
working of tho hotel : — Held : the 
interest formed part of the income of a 
trust established for “ charitable pur- 
poses only,” & was ” applied to ehaiit- 
ablo jiurposes only.” — Inland 
Revenue Comrs. v. Falkirk Tem- 
I’ERANOE Cafe Trust, [1927] S. C. 
261 ; 11 Tax Cas. 353,— SCOT. 

470 V. Improvement of 

spirUualt intellectual, social physical 
condition of young men.] — Young 
Men’s Christian Assoon. op Mel- 
bourne V. Federal Comr. op Taxa- 
tion (1926), 37 C. L. R. 351 ; [1926] 
Argus L. R. 97.— AUS. 


for admission to the assocn. ’s hospital, 
varied from sums which, in the cjaso 
of the pooi-ost class, were considerably 
below tho cost of the services rendered, 
to sums which, in tho case of tho 
wcaltliicst class, wore reasonably 
equivalent to such cost. Nursing 
facilities, when not required for 
members, were granted to non-membei's 
at increased rates. Funds w-ore held 
by the assocn. which had been raised 
by public subscription, & the hospital 
had been acquired with funds similarly 
raised. In respect of special charit- 
able donations, necessitous cases from 
certain parishes received tho sijrvioos 
of a nurse gratuitously ; — Held : tho 
assocn. was cBtablishcd for ” charitable 
puii) 08 os only.” — Inland Revenue 
Co mis. V. Peeblessuirb NunsiNa 
Assocn., [1927] S. C. 215 ; 11 Tax Cos. 
335.— SCOT. 

470 iv. Promotion of tem- 

perance .] — Testator expressed his desire 
that tho leading of a sober life might 
be made more easy for the inhabitants 
of F., & with that object convoyed half 
of the residue of his estate to trustees 

832 
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wa-s establislied iur charitable purixiscs i 
only. — Inland Kevknltk Comrs. v. York- j 
SmilE AGR1CU1.TURAL SOCIETY, [1928J 1 K. B 1 
Oil; 97 L. ,T. K. B. 100; 138 T. 192; 41 ; 
T. L. B. 59 ; 72 Sol. Jo. 08 ; 13 Tax Cas. 58, ' 
C. A. I 

^ I u7U)t(tfio7is Apia. GtioloKists' Assocu r. 1. R. CJoinrir.. I 
(IU28), 14 Tax (Jan. 271. Refd. iSIidlaiid C’.ouiitK‘s lustdu- 
tioii of Engineers r. 1. II. C’onirs. 1 I Tux Cas. i 

Mentd. /?r Grove-Grad y, Jdowden l\ Jjawreiice, 1 11)21)1 \ 

1 cii. orn. 

4'72e. General Medical Council.] — Held: 

not a body established for charitable ]>uri)oses 
only, <fc not entitled t-o exemption from 
income tax on the income from its funds. — 
(ilENERAL MeDK^AL COUNCIL V. INLAND 

Bevenue Comrs., English Branch 1\)un(’il ! 
OP General Medicaj. Councu. v. Inland i 
ItEVENUE CoMlis. (1928), 97 Jj. .1. K. B. 578; i 
139 Ji. T. 225; 41 T. E. B. 139; 1.3 Ta\ i 

Cas. 819, C. A. I 

4721. — Simplified Spelling Society.] j 

The Himplilied Speliing Society i.s luit a, body 
established for “charitable” puriioses, is 
therefore not entitled i-o exem])lioii irom 
income tax under 1918 Act, s. 37 (1) 

Sir G. B. Hunter (1922) “ tV’ Trust, 
'J''RtrsTEES V, Inland Bevenue ('omrs. 
(1929), 45 T. L. B. 314 ; 73 Sol. Jo. 281. 

473. Add. AnnoialiOHS : — Consd. Salisburs House 
Estate V, Fry (1929), t)8 h. J. K. B. 722. 
Refd. Brighton Colh'ge r. Marrkdt, |I92()| 
A. C. 192. ' 

Temperance reform.]- Inland j 
Bevenue Comrs. v. Temuerani e i.k»uNciL 
OF Christian Churches op Enijj.and tV 
Wales, No. 472b, ante. 

476b. — ■ Geologists’ Association.] 'rii(‘ 

Special Comrs. found that tlie main fiim tioii 
of the Geologists’ Assocn. was the <'oml)iiJa.- 
tion of members for scientitic purjioses A 
mutual improvement, that all the Ix^netits 
of the Assocn. were enjoyed jnimarily by tlK‘ 
members, & that although thmr studies tended 
indirectly to the iiromotion of education 
generally, the Assocn. was not a body 
fiersons established for eharitabli; ])urposes | 
only, A was therefore nol. entitlcnl to (ixemi)- j 
Hon : — Held : the question was oiu‘ of fact, 
A that there were no grounds on whicJi Hit* 
Comrs.’ dticision could be disturbed. — 
Geologists’ Association r. 1 nj.and 
Revenue Cojvuts. (1928), 14 Tax Cas. 271, 
C. A. 

* — Apld. ^lidlaiid Coimlu’s liihlitutioii oi 
Engmeors v. i. li. Coiiiis. (li)2S), 11 3\i\ C.is. 2S3. 

476c. Institution of Mining Engineers.j 

The Special Comrs. found that the Institution 
of Mining Engineers was an association of 
persons for their mutual improvement in ' 
technical A professional knowledge. Hit* i 
acquisition of which, although benelicial tt) 1 
the public at large, tlu’ough the better j 
management of coal mines, was of direct | 


advantage to the members in the practice of 
their profession. They decided therefore 
that the Institution was not a body of persons 
established for charitable purposes only A 
was not entitled to exemption from income 
tax : — Held : the question was one of fact, 
A the C’omi*s. had evidence before them 
to support tlieii* conclusion. — Midland 

(UlUNTIES iNSTITl^TION OP ENGINEERS V . 

Inland Bevenue Comrs. (1928), 14 Tax 
Cas. 285, C. A. 

Add. Annotation: — Refd. I. B.. Comrs. v, 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
(ill. 

480. Add. Aimoialion : — Refd. A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 

483. Add. A)iH()l{dn>ns: — Apld. M arie C(*lcste Sama- 
ritan Soc. of lAUidon Hospital v. 1. B. Comrs. 
(I92()), 13 T. \j. B. 23. Consd. Daw r. 1. B. 
(’omrs., I )uiT-i )uii])ar e. J. (’onirs. (1928), 
1 1 3'a\ (’as. r)8. 

433a. — .]— 'J’estator d(‘visi*(l liis resi- 

duary estate* on trust, for aiiiilts., who were* a 
socielv establislied for charitable ]>ui*poses 
only A wi'ie entitled to i'xemi)tion from 
income t;»\ on llu'ir income from invt‘stments. 
Bi'iiding <-(>mpl(‘tioii ol tin* .'ulmmibtration Hi 
(*\oi*s. paid to the trustees for applt. society 
lert-ain sums on account' of income. A]q)Its. 
claimed repiiynu*iit of income t.ax, but the 
inland B.(*v(‘uue Chmrs. refiise'd repa>uueni 
so lar as relati'd to income re^ceived by the 
(‘xors. h(‘lor(* tJie date wh(*n tlie residue w'as 
aseertaiTR'd : Held : as tlie income* wlie*n it 
was re‘c(*ived w^as the income e>nly of the* 
e‘\'ors. A the* moiK'y y^aiel to the cliarity was 
emlj" a sum (*qual to the* ince)uie yiayahlc te) 
t he eha-T ity as a mat tc'r e)f equitahlei book- 
ke<*i)ir*g in due ceuiise e)f administration, 
applts. we*re‘ not enHtle*d t-o the* repay- 
m»‘nt elaimed. Marie CELt:s'rE Samaritan 
Soe iKTY e>P LeiNDeiN HeisriTAJ. v. Inj.and 
Bevenue Comrs. (192(1), 43 T. E. B. 23 ; 1 1 
Tax (’as. 22(>. 

483b. Exemption of industrial societies — 1918 Act, 
s. 39— Number of shares unlimited.] — Besp. 
Society, which was registered under 1 ndustrial 
Bruvident Societies Act, 1893 (c. 39), 
elaimeei exemption under Soiled. D. on the 
groimel that the number of its shares was not 
limited by its rules or practice. The Society 
was foJin(‘d to carry on the business of 
{inter alia) manufacturers A dealers in butter, 
cheese, milk A other dairy products. Admis- 
sion to membership was at tlie discretion of 
the committee A subject to taking up a 
qualifying number of shares ; further every 
member w^as bound by the Society’s rules to 
sell to the Society any milk produced on 
any lands farmed by him if r(*quired to do 
so. The number of shares held by any 
individual member was limited to 200. 
33 le majority of the members were dairy 


473 i. " Applied to cliarUable 

purposes ojily ** — Promotion, of temper - 
ance.] — Inland IIevenue Comis. v. 
P’ALKiRK Temperance Cafe Trusi', 
No. 470 Iv, aide. — SCOT. 

473 ii. Stimulating interest 

in music.] — Inland Revenue Co.vu«?. 
V . Glasgow Musical Festival 
Assocn., [1926] S. C. 920 ; 11 Tax Cits. 
164.— SCOT. 

ftt. Exemption of person not ordinarily 
resident in United Kingdom — Holder of 


srrurUifs issued free of ULr.]—/{(id: 
tin- wliolr cm’iiiii-.Uiiict*n iiiUbl bo coie 
bidcred, A Uil .SroouiI Gomib. wore 
oiiUlled to liiid that appot. was 
ordinarily n^bidoiit iii the Uiiit^'d 
Kingdom. — Reid e . Inland Ulvkmjk, 
11920] 8. C. 6S9.— SCOT. 

sv. .] — Held’ tlio .Special 

Comrs. w'cro eiititlnd, on the laeth 
stated, to llud that aprilt. w'as ordinarily 
resident in the United Kingdom. — 
l*jiEL V. Inland Revenue Comrs., 
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11J)2S] S. C. 205 ; 13 Tax Can. 4J3. — 

SCOT. 

sw. Whether pref rrvd shares “ bor- 
roiecd capital “ within Jneonw War Tax 
Act, um, s. 3 ill .).] — Dupuis P’reres, 
Ltd. r. Customs A; P^xclsk Minister, 
11927] Exch. C. ii. 207. — CAN. 

sx. Under slalutory opr cement with 
Uovernnu nt— Construction of agreement.] 
—Nova Scotia Stsel & Coal Co., 
I/ri). V. NANCE ^ (Customs Minister, 
[1922] 2 A. C. 176, I*. C.— CAN. 
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farmers, & milk dealers & consumers were 
not in practice admitted to membership. 
Approximately 98 per cent, of the Society’s 
sales were made to non-members. The 
Crown contended that practically the whole 
of the Society’s sales were to non -members, 
& that the restriction of membership in 
general to persons willing to supply milk 
to the Society & the exclusion of milk dealers 


constituted an effective limitation of shares. 
The General Oomrs. found in favour of the 
Society : — Held : the number of the Society’s 
shares was not limited within 1918 Act, 
8. 39 (4), either by its rules or practice, Sc 
it was entitled to the exemption. — ^Bhnstbd 
V, Midland Dairy FAiuktERS, l/rv, Soo. 
(1928), 14 Tax Cas. 87. 


Part VI. — Schedule E. 


484. Add. Citations :—rev8d., ril)27] A. C. 417 ; 96 
L. J. K. B. 523 ; 136 L. T. 770 ; 91 J. P. 75 ; 
43 T. L. B. 279 ; 71 Sol. Jo. 191 ; 25 L. G. B. 
123 ; 11 Tax Cas. 446, H. L. 

486. Add. Annotations : — Consd. Watson v. Bowles 
(1926), 95 L. J. K. B. 959. Refd. Ingle v. 
Parrand, [1927] A. 0. 417 ; Seymour v. Beed, 
[1927] A. C. 554; Lysaght v. I. B. Comrs., 
[1928] A. C. 234 ; Bees Boiurbo Development 
Syndicate v. I. B. Comrs., Bees Boturbo 
Development Syndicate v. Ducker (1928), 13 
Tax Cas. 366 ; Morley v. Lawford & (’o. 
(1928), 140 L. T. 125. 

489a. Foreign director of British company.] 

— ^Applt. in the first case was apiiointed 
foreign director of a British co. for fourteen 
years from 1918. The co. had subsidiary 
cos. on the Continent, the piincipal one being 
a French co. of which apxilt. was managing 
director. He was also a director of a German 
CO., & had control over S(‘lling organisations 
in other European countries. He was thus 
responsible for the whole of the British co.’s 
Continental business, & his only remunera- 
tion was a fixed salary payable by the British 
co. plus commission on the co.’s profits from 
trading on the Continent. Since 1918 applt-. 
had lived in Paris with his family. He came 
to London once a month to attend the co.’s 
directors’ meetings, his function being to 
report & advise the directors on questions 
affecting the Continental business. It was 
no part of his duty to attend to the general 
business of the co. Applt. was assessed in 
respect of salary & commission for each year 
from 1920-21 to 1926-27 by the General 
Comm, for the division in which the co.’s 
registered ofiice was situated : — Held : (1 ) his 
office was an office within the United 
Kingdom ; (2) the General Comm, had 

jurisdiction to assess for 1920-21 & 1921-22 
as well as for later years. — Proctor v. 
Byall, Byall r. Proctor (1928), 14 Tax 
Gas. 204. 

490. Add. Annotations :■ — Refd. Seymour v. Reed, 
[1927] A. C. 554; Benyon v. Thorpe (1928), 
97 L. J. K. B. 705. 

492. Add. Annotation : — Apld. Seymour v. Reed, 
[1927] A. C. 554. 


493. Add. Annotation : — Distd. Beed Seymour 
(1927), 11 Tax Cas. 625. 

494. Add. Annotation : — Consd. Reed v. Seymour 
(1927), 11 Tax Cas. 625. 

495. Add. Annotations : — Consd. Seymour v. Beed, 
[1927] A. C. 554. Refd. Hartland v. Diggines, 
[1926] A. C. 289. 

496a. Gift to directors of company.] — 

Held : the payment, although called a gift, 
was extra remuneration paid to the directom. 
Sc was assessable to income tax. — Radcliffe 
V. Holt (1927), 11 Tax Cas. 621. 

I 496b. After retirement.] — It was 

the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Besp. had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof : — Held : the allow- 
ances could not be regarded as supplementary 
salary. They were not a pi*ofit or gain 
arising from an employment,” nor could they 
be considered as receipts in respect of an 
office, but were merely gifts. Sc resp. was not 
liable to income tax on the sums so received 
by him. — Benyon v. Thorpe (1928) 97 
L. J. K. B. 705 ; 44 T. L. B. 610 ; 72 Sol. Jo. 
453 ; 14 Tax Cas. 1. 

497. Add. A?inotcUion : — Distd. Jones v. Wright 
(1927), 44 T. L. R. 128. 

499. Add. Citations :—affd. (1026), 95 L. J. K. B. 
959 ; 135 L. T. 614 ; 42 T. L. R. 691 ; 70 
Sol. Jo. 796 ; 11 Tax Cas. 171, C. A. 

500. Add. Citation: — 10 Tax Cas. 609. 

501. For ” (1926), 161 L. T. Jo. 235 ” read ” No. 
510, post.” 

501a. Applied in payment for shares.] — 

Applt., the chairman & managing director of 
a CO. in which he held shares, agreed that he 
would take up additional shares in the co., 
in payment for which sums due by the co. 
to him by way of remimeration were to be 
applied : — Held : applt. was assessable to 
income tax under Schedule E. in respect of 
the remuneration, notwithstanding that it 
had been applied in payment for shares. — 


PART VI. SECT, 1, SUB-SECT. 1. 

e i. .1 — Notwltlistandiijg 

the provisionfl of sect. 100 of youtli 
Africa Act, which provides that the 
remuneration of judges of the Supreme 
Ct. appoints alter Union shall not 
be diminished durlug t heir continuance 
in office, a judge of the Supremo Ct. 


appointed after Union is not exempted 
from paying income tax under Act 40 
of 1025 on the amount of his salary. — 
Kkaxtse V. Inland Revenue Combs., 
11929] App. D. 28C.— S. AF. 

PART VI. SECT. 1, SUB-SECT. 2. 

Agent of company sharing in 

Q^A 


profits.] — Held: liable to Inoome tax. 
— Seeley & Co. v. Brown, [19271 1 
W. W. R. 185 ; 37 B. C. R. 514.— CAN. 

1 ii. Pay of locomotive engineer 

acoording to miles run by locomotive.}— 
Held : not liable to taxation . — Re 
Assessment Act (1902), 9 B. C. R. 
209«— CAN. 
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Parker v. Chapman (1928), 138 L. T. 729, 
13 Tax Oas. 677, C. A. 

502. Add Citations 1 K. B. 90; 95 

L. J. K. B. 796, 135 L. T. 259; 42 T. L. B. 
514 ; 70 Sol. Jo. 707 ; 11 Tax Cas. 625, C. A. ; 
revsd. sub nom, Seymour v. Heed, [1927] 
A. C. 554 ; 96 L. J. K. B. 839 ; 137 L. T. 
312 ; 43 T. L. K. 584 ; 71 Sol. Jo. 488, H. L. 
Add, Annotation: — Consd. Davis v, Harrison 
(1927), 11 Tax Cas. 707. 

502a. Accrued benefit — Professional foot- 

baller.] — Resp. was employed to play foot- 
ball for a club in retui*n for payment, &, on 
his being transferred in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
a sum as accrued benefit : — Held : the 
l)ayment was neither a gift nor compensation 
for loss of einjjloyinent, but was really 
remuneration for services, & was assessable' 
to income tax. — Davis v. Harrison (1927), 
9(5 L. J. K. B. 848 ; 137 L. T. 324 ; 43 
T. L. B. 623 ; 11 Tax Cas. 707. 

504. Add, Annotations : — Distd. Dauncey v. How- I 
lett (1926), 135 L. T. 279. Consd. Davies v. 
Harrison (1927), 96 L. J. K. B. 818. Refd. 
Borthwick v, Nolder (1927), 11 Tax t'as. 261. 

504a. Additional remuneration of company 

director.] — Dauncey v, Howlett, No. 510, 
%>ost, 

505. Add, Annotation : — Refd. Machon r. Mc- 
Louglilin (1926), 11 Tax Cas. 83. 

506. Add, Citatiom L. J. K. B. 392; 10 

Tax Cas. 247. 

507. Add, Anru)tation : — Refd. Machon v, Mc- 
Loughlin (1926), 11 Tax Cas. 83. 


507a. S, P, Machon v, McLoughlin (1926), 11 
Tax. Cas. 83, C. A. 

510. For the existing paragraph substitute the 
following paragraph : — 

Additional remuneration of com- 
pany director.] — Besp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the co. in general meeting resolved that the 
dii'ectors be paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax : — Held : resp.’s share of 
such additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 
(c. 40), Schedule B., rr. 1 5. — Dauncey v, 
Howleit (1026), 135 L. T. 279 ; 10 Tax 
Cas. 454. 

514. Add, Annotation : — Refd. llartland v, Dig- 
gines, [1926J A. C. 289. 

516. Add. Annotation : — Expld. Proctor v. Byall, 
Eyall r. Proctor (1928), 11 Tax Cas. 204. 

516a. — — Company director — Registered office.] — 

J^ROCTOR V. BVAEE, BYALU V. I^ROCTOR, 

No. 189a, ante. 

519. Add, Citation: — 10 Tax Cas. 118. 

526a. .] — Machon v . McLoughlin, 

No. 507a, ante, 

530. Add. Annotations: — Refd. Machon v. Me- 
lioughlin (1926), 11 Tax Cas. 83 ; Becd v, 
Seymour (1927), 11 Tax Cas. 625. 


Part VII. — General Allowances, Exemptions and 

Abatements. 


539a. Personal allowance— In respect of wife — 
Whether earned income of wife included in 
husband’s total income.] — Thompson v. 
Bruce (1927), 11 Tax Cas. 607. 

540a. Child receiving instruction at “ educa- 

tional establishment. ’H — A teacher’s house, 
where he gives to individual pupils private 
lessons & directions for home study & 
practice, is not an “ educational establish- 


ment ” where a i^upil receives full-time* 
instmetion, so as to entitle the father to a 
deduction from imiome tax under 1920 Act, 
s. 21 (1). — Heaslip V, Hasemeb (1927), 138 
L. T. 207 ; 44 T. L. B. 112 ; 72 Sol. Jo. 31 ; 
13 Tax Cas. 212. 

540b. Earned income relief — How calculated.] - 

Applt. was employed as assistant secretary to 
a limited co. whose superannuation fund had 


PART VI. SECT. 2. 

608 i. Basis of assessment.] — Where 
resp. was employed as solr. to a board : 
— Held : he was chargeable to income 
tax for the year of assessment in resist 
of a sum for fees, uotwithstanalng 
that the bills of costs which included 
such sum wore not taxed or paid 
within the year of assessment. — 
M'Keown v, JiOE, [1928] I. H. 195.— 


PART VII. SECT. 1. 

536 ii. Whether gross or net 

income under will.] — Held : applt. *s 
income under her father’s will, for the 
purposes of a claim to repayment of 
income tax in respect of i)ei*sonal 
allowance, etc., was ouo-half only of 
tho net iucumo of the estate after the 


eduction of all prior chaxgcs, tacludi^ 
tie expenses of management of tho 
rust.— M urray v. Inland Revenue 
lOMRS. (1926). 11 Tax Cas. 133.— 
COT. 

535 .] — A bonettciary 

^as entitled to income from iuder alia) 
wo trusts, under one of which, after 
tie expenses of the trust were paid, 
e was entitled to a liferent alloiiarly 
C the whole residue of the estate ; & 
ndor tho other, after the expenses 
f the trust were paid, to (1) an annual 
am, & (2) subject to a trust for aocu- 
Dilation for a particular pu^ose, the 
nnual income of the estate duri^ his 
fe. Tho bonollciary, being a British 
abject resident abroad, was entitled 
a certain i-ellef from British taco™ 
irX under Finance Act, 1920, s. 24 (1) : 

MR 


— Held : in computing the " ainouiit of 
his total income from all souicch ” for 
the pui-nose of this rtOn^f, the brnofieiaiT 
was not entitled to Ineliule, along with 
the actual sums received by him from 
tho trusts, the management expenses 
of the trusts. — M acFahi.ane v. Inland 
llEVENTTE CoMUri., (1929] S. C. ((.'t. of 
Bess.) 453.— SCOT. , 

689 a i. PcrsmiaJ allowance -Whether 
banJerupt entitled —Property in hands of 
trustee.] — Held : during sequestration 
tho iiieome from tho Bequestrated 
estate, whieh was vested in the 
trustee, was tho trustee’s Income & not 
the bkpt.’s, iic that neither the trustee 
nor tho bkpt. was entitled U) claim tho 
relief sought. — I nlani> Revenue 
(JoMiw. r. Fleminu (1928), 14 Tax 
Cas. 78.- -SCOT. 
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been approved by the Conirs. of Inland 
J Revenue under 1921 Act, s. 32, & liis annual 
contribution to the fund was therefore 
deducted as an expense in arriving at the net 
amount of his salary assessable to income 
tax. In the assessment one-sixth of the net 
amount was allowed as earned income relief, 
but api)lt. contended that one-sixth of his 
gross salary, before deducting the suiier- 
annuation contribution, should be so allowed : 
— Held: earned income relief must be cal- 
culated on tlu^ net amount of r<imu Deration 
assessable after deducting allowable expenses. 
— Kuame V, Farrand (1928), 13 Tax Cas. 8()1 . 

545a. - - Whether vested or contingent interest.] 

- lU*s]»., wlio came of age in July, 1922, . 
(•lainicd relief under Income Tax Act, 1918 j 
(c. 10), s. 25, in r(*spect of the accumulated | 
income (»f a fund givcui to his parents by a 
relation in 1902 with a letter, which, aller 
j-eferring to a gift for tlie benefit of resp.’s 
brother, continued : “1 also hand you a 

stock receii)t representing the investment of 
£5)00 in Consols which, with the accruing 
dividends thereon, will fall due t/o your 
]>oung(*st boy (ivsp.) as lie attains the age of 
twenty-om* years. You will obs(;rve that 
you A \V. are jiiaetically trustees for carrying , 
tills out": Held: resj). took a vested tk | 
not a conting(*nt interest in the gift., A was 
not. i‘ntit!(‘d to the rdief confeiTtul by th(i 
s(‘ct.. in rc'spect of the income ol ilie fund 
whiclihad been aceuimdated lor hi.s benefit. — j 
ItoRKKTs V, Hanks (192()), VM h. T. 754 ; 10 ' 
Tax Cas. 351. 

545b. ' -.]--llie words “for the benefit of" i 

ill 19IS Act, s. 25, inclnd(* a. ease ^^ilere tlui 
accumulations ol ineoim* are added to the 
ca])it:il of a. trust, fund in wliieli the hene- 
has only a life interest, A where tlr 
aeeuiuula.tions neviM* ]»asst.o t h(‘ Ixmefic iary. - 
Hake ?\ Mitc aj.fio, 1J92S1 1 K. H. 383; 97 
L. J. K. H ]()1; 13S L. T. ](>7; 41 T. L. K. 
21 ; 71 Sol. Jo. 981 ; 13 Tax Cas. 41, C. A. 

545c. .) -Tlie words “ specified age " in 1918 

A(.t, s. 25, mean ,'in age expressed by a 
tidinite number of years, A not an age 
which ca.n be ascertained only by reierence 
to some ot.li(*r occurrence as, tor instance, the 
death of testatrix, who has direct(‘d that an 
accumulated lund shall he xiaid to a bime- 
iiciary twenty years after Iior death.— 
White Wiutchek, [1928J 1 K. B. 453; 97 
L. J. K. B. 321 ; 138 J.. T. 205 ; 14 T. L. K. 

1 13; 13 Tax Cas. 202. 

545d. Lunacy percentage.!- Under Lunacy Act, 
1890 (e. 5), A. the Ivules in Lunacy, 1892, 
the Crown is in certain cu'cumstances entitled 
to receive 1 ])er cent., but not exceeding 
£400, of the clear annual income of a lunatic. 
A., a lunatic, liad a considerable income & 


the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster- General, 
& the appropriate lunacy percentage was 
debited annually in that account. Applt.. 
the committee of A., was assessed under 
Case III. of Sched. D. for the year 1926-27 
in the sum of £452, the amount of War Loan 
interest arising in 1925-26 ; the remainder 
of the lunatic’s income was received under 
d educt ion of income tax . A pplt. claimed that 
a deduction f)f £161, the Imiacy percenLige 
for 1925-26 on the whole of the lunatic’s 
income, should be made fi‘om the assessment, 
on the grounds that the lunacy percentage 
did not form j^art of the lunatic’s income 
that there wixs no authority for charging it 
to income lax. The Crown contended that 
there was no provision in the income tax 
Acts for allowing such a deduction, that the 
payment was merely an application of the 
lunatic’s income, or alternatively that tlie 
deduction from the assessment should ht* 
restricted to the percentage appropriate to 
that soure(‘ of income: — Held: lunacy 
percentage js a payment out of the lunatic’s 
income, that no deduction is admissible* 
for income* tax purpeiscs. — A. B.’s Comaiittepj 
r. SiAiPSUN (1928), 14 Tax Cas. 29. 

546. Add. Annoiation : — Refd. Whitney v. I. B. 
Comrs., [1926] A. C. 37. 

548a. — - Premium paid by insurer under reduc- 
tion of premium system.] — Besp.’s life was 
iiism'ed under a policy of whole-life insurance* 
e‘Xj)ressed to be at a yearly premium of 
£18 5.V., which entitled him to ijarticipa.te in 
the insurance co.’s surplus funds by means 
e)l‘ the “ re*ductie)n of premium system." 
’riie insur(‘d had in each year the option of 
taking the 1 ‘eduction of premium for that 
j'car in (‘ash or of converting it into the 
equivalent reversionary bonus. The eo.’s 
premium notice showed £48 5.s‘. as the 
premium payable on the policy &. £33 15s. 6d. 
as bonus, leaving £14 Os. 6(7. as the “ amount 
to be paid," Besp. remitted £14 9s. 6(7. to 
the CO. but claimed that the amount of the 
premium paid by him in the year was 
£18 5s. /7(’/(/ : the ri^duction of premium 

had been provided by the policy, that th(i 
amount of the premium paid by resp. was 
£14 9s. 6(7., & that he was entitled to relief 
Irom income tax on that amount only.- 
WativINs V. Jones (1928), 14 Tax Cas. 94. 

549. Add. Annoiation : — Consd. Perrin v. Dickson 
(1929), 98 L. J. J\. B. 683. 

540a. Policy on joint lives of two persons — 

Payment of premium shared equally.] — A 

person who lias entered into an insurance on 
the jcjint lives of himself & another person at 
a single premium which is shared equally 


645 i. Relief in respect of income 
iwcmnulatcd under trust — For berufit 
of person “ contingently on his attain- 
ing sonic spexiified age ** — Double con- 
tingency , \ — Claims for i-epayment of 
tax refused, where the couUngency 
upon whleh tlio fimd was held for the 
benefit of cl at man ts was not that 
prescribed by 1918 Act, s. 2o, but was 
a double contingency, namely, sm*- 
vivance of their mother & attainment 
of a Bi»ccifled age. — Inland Revenue 
Ckmiis. V. Bone, [1927] S. C. 098. — 
SCOT. 

e 1. .] — 'JTllaud V. 

Comic, of Taxes, [1928] N. Z. L. R. 


sm. Right to discount — Taxation Art, 
R. S. R. (7., 1911 (c. 222), a. 10. J 
— Granby Conboliiiated Minino, 
Smeltino & 1T)WEK Oo., Ltd. v. A.-(K 
FOR llRiTisn Columbia, [I923j A. C. 
217 : 92 L. J. P. O. 74 ; 128 L. T. 077. 
CAN.— 

sd. Mining company — Reconstruction 
— Riijhi of shareholders to deduction in 
respect of calls paid — Income Tax 
Assessment Act, 1915-1918, ss. 18 (1), 
53.] — Jaques V. Federal Comr. of 
Taxation (1924), 34 C. L. R. 328 ; 31 
Argus L. R. Cl.— AUS, 


sf. Taxable income — “ Aetruing ct 
arising** — Meaning of.] — Held: the 
words “ accrue &, arise *' when applied 
to income aic to be governed liy th(i 
Kcuu’coH from which the income accrues 
& arises, not by the place where it is 
received or (iarued. — Income Tax 
Combs, v. ITira Phraison Salarak 
(1928), I. L. R. 0 Ran. 598.— IND. 

sg. Company — Sale of assets on wind* 
ing up — Interest on deferred payments — 
Whether income.] — North Pacific 
Lumber Co., Ltd. v. Minister of 
National Revenue, [1928] Fxch. 
C. R. 08.— CAN. 
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between tfljein, lias not “ iiiadt* jin iiisiirfineo 
on his life” witliin Jnronie Tax Act, llilS 
(c. 40), s. 32 (J), A is iiol. entitled uridia* that 
sect, to a diuiucllon ot tJu; amount of the 
annual premiiUYi fmjii his ta.xablo profits. 
Wilson v, Simpson, [1020] 2 K. Jh 300 ; 03 
L. J. K. B. 885 ; 135 B. 700 ; 42 '\\ B. B 
000; lOTaxCas. 753. 

552. Add, Annotationfi : — As to (1) Consd. Gold 
Fields American Development Co. v. Con- 
solidated Gold Fields of South Africa, [1020] 
(3i. 338. As to (.3) Refd. 3. H. (Vuiirs. 
Dalgoty & Go. (1029), 98 B. J. K. B. 512. 

553. Add. Annotations: — Consd. Gold Fields Ameri- 
can Development Co. v. (km soli dated Gold 
Fields of South Africa, [i02t>| Oh. .‘».3S. 
Apld. 1. IB Oomrs. v. Dalgoty k, Go. (1020), 
08 B. ,1. K. B. 542. 

555. Add. Annotations: — Consd. Gold Fields 
American Dfwelopmcnt Co. v. (!onsolid:it.od 
Gold Fields of Sout h Africa, [102(i| Ch. ,338. 
Apld. I. B. Comrs. v. Dalgot-y k Co. (102{>), 
OS B. 3. K. B. 542. 


656. Add. CiUdions ; [1020] Gli. 338 ; 05 B. 3. (3i. 

:i20; IlloB. 3\M. 

557. Add. (ydalion :--10 3'ax Gas. 5t). 

557a. Right to relief on whole Income paying 
Dominion tax Without deduction of sums 
paid in debenture interest.] - A co. w hich was 
incor]H>i*ate(l k couti-olled m England earned 
]>ract ically IIk' w liolt‘ of its income by trading 
op(n-ations in Australia k N(*vv Zealand, A 
it was assessed m respect of those pi'ofits to 
both Bi'itisli k Dominion income tax. From 
the trading profits wdien r(‘ceived in the 
1 bated Kingdom certain debenture iritero.st, 
Irom which the co. liad deducted United 
Kingdom income ta\, w^as paid. The co. 
<‘laim(‘d relief from double* taxation in respect 
of Dominion income tax under Bllb Act, 
s. 43, 10)8 Act , s. 55, A 1 1)20 Act , s. 27 : -Held : 
the co. was entitled to i*(*Iief m r(‘sp(*ct. of tin* 
whole income earned in the Dominions, A 
was not- ol)lig(‘(l to subtract- tlierefrom tin* 
amount ])aid in d(‘bentur(‘ int(‘r(‘st. -IXLANn 
Ueventtk Comrs. r. Dai.cjety A Co. (1020), 
08 J.. J. K. B. 512; 111 B. 3\ 118; 45 

3\ L, IB .7.3(> ; 7.3 Sof. ,lo. 128, ( !. A. 


Part VIII.-- Miscellaneous Provisions Applicable to the 

Duties Generally. 

567. hor existing paragrajdi A citation read i Ikm* income from tbe same source in tiu* 

■ *1 -Tarn r. Sc’ANlan, Nielsen,, ])ree(‘dmg \(‘ai', notwitbstamiiiig that- by 

Anderson A Co. 7*. ('ollins, Miller (W. 11.) inoviso I t(> r. 10 of the Buies applicable to 

A- Co. (Bondon) V. Bt^'imiem, Same v. In-, all Scheduh's that income w’as to be “ deemed 

iiAND Bevenej*: CoMRs.. No. \ i \ Hii , antr . flu* jirolil-s of her biisbaiul.” 33iis proviso 

570a. - - - After death of husband.]- FTvId : , op<‘ra-te(l only to convert th(‘ wife’s income 

the iirst year after her liusbaiid’s death a- ■ husband's ineonu' for the purjiosc' of 

widow^ in receipt of inconu* from War Stock eolleeting tax.-- BioiTOii v. EMMo'rr, [1025)1 

not taxed at- soiirei* was liable to income tax I ^ i ^8 B. 3. K. IB (57.3 ; 1 11 B. 3\ 

iiiuJer (bi-se 111. of Selied, D, eomput-(‘d on ; 311, (k A. 


PART VIII. SECT. 1, SUB-SECT. 1. 

k i. .]-~Iii Oct-. 102,‘i, ti tnibtcc 

was tihbu.shfd Jii rcHpcct of the uiconio 
of an oslate, whuli ho was divoclotl to 
receive A accumulate until IDIL'L 
th(’u distiiluito auionn: im-i-houh not 
ascertaiiiahle until the date lived for 
dlHtributloii . — Held • the asscssuicut 
heme: made m D)2;{ for tuxes pavahlc 
in 15124, the validity of Mk* asscs'^uieiil. 
should bo d(‘termined l>y ri*fen'Tioe to 
the Act in force at the date of Uu 
as.sossnient. — He MeLi.oi) A Windsor 
CoRCN., IH)2.'.l 1). T,. U. 8U ; 57 

U. L. II. 15.™ CAN. 

k ii. Hoytnnds in fonti/n nnn- 

jmnj/for iM r ofjiltns i 'otn/ianu rnulcinu 
jtny incuts as trustn . ] — \ i nivkrmai. 1^’ilm 
Manufacturino Co. (Acstralxsi \). 
Ltd. r. Thk SiAn’c or New Soern 
Walks (1027). 40 C. L. 11. 355.- AUS. 

k Hi. Knlire coriiroJ of hnsiness 

hy ford un firm.] — Feroitson v. Dono- 
van, 11020] I. It. 489.— IR. 

k iv. .] — Testator left a liferent 

<)l £20,000 A of one-third of the residue 
of his estate to each of his wife & 
daught-er, & £20,000 A oiic-third of the 
residue to his son absolutely. The 
beneticlaries were all capaccs & resident 
in this country. Testator held 
£10,000 5 per cent. War Stock, the 
interest on which was payable without 
deduction of tax. The interest due 
on Juno 1, A paid to the trustees on 
that date, amounting to £1,000, was 
ti*cat^d by them as capital, A estate 


[ duty was ]iaid thereon The Inihb 
h.ivmg lK‘cn uss«‘ssed fo iii<*ome tav 
on the £1,000 of Interest, i*on1 ended 
Tiiai TruHK'c-, acLing J<»r i»cnooi of a 
liritish resident wdjo Avas copai >\t‘n 
not assessahh* to jncotiic t.a\. 'Du' 
Comrs. <Jecided that- the trustees wti, 
assessable as regarded tlie tvvo-t hints 
of t,he mierest elleiring t-o 1 he portions 
(h'stmed to tlie tes1at,oi’s wifi* 
danght-er in liferent, but not as regardeil 
the one-third payaf>le hv them in the 
son : — Held : tlie trustees w<*re assess- 
able to tax on the wlioh* mteiest, 
under Itule 1 of tlui IMiseellarieons 
Rules applicable f o Sehed. D. — IlKin’s 
'JhtTTSTEEH r. Island Revenue Com kh., 
IJ929J 8. C. (Ct. <d Sens. 459. - SCOT. 

k V. TVife (lift of iiirouii to- 
Direeliou to niainluin i fuldren - if ’hctliei 
liable as truslec.] — 'l’eKlat,or devised iV 
I l)e(iueathed the wdiole of his imiperty 
■ fo his wife in trust lor hl'4 
the wife dunng her hfo to reiadve tin* 
income thereof for tlie support 
mamteiianee of herst'lf A tlie <-hildren, 
ik after licr deatli the proeei'ds of tfie 
salo of such jiropeity to he eoiiallv 
divided betw'e(*ri the children • — Ilvhl : 
the wife was eiititU*d to receive the 
income of testator's estate subject to 
no liabihtv to aeeoiiut for its applica- 
tion, provideif she discharged the duB 
of supporting 8: maintaining the 
children; 8:, therefore, she was not 
a** trustee ” within IneomeTa-x Assess- 
ment Acts, 1922 1925, s. 4. Manninu 
V. FpiDERAD OOMR. OK TAXATION (I92H), 
40 (J. L. R. .50«; 11928] Argus L. R. 
1 05. -AUS. 


PART VIII. SECT. 1, SUB-SECT. 2. 

570 1 . Jdahilihf of warned uoniaii lo 
h( vharyiul - JMorned iromati hnna 
Undul Kinydom sijiarafe from fnishand 
— Income from jiroyerly out o/ United 
Kinydoin.] - 5'he uito ol a professor at 
(Jairo IJniA'^ei'sity nsu'jviid nimiuiUy 
a share of ineonu? from Canailiau 
l)ro]»eity, which was ludd l)> a body of 


accomiianh'd him to England on 
fmlough for thri*c months evi'iv 
summer. During the furlough m 1922 
the state ol her health ueceasiLiti'd her 
n'inoval to a nursing homi*, whi*re she 
ivmairied throughout tin* liiianeial 
y(‘ar 1925 24. 'Phe professiu’ H'tnined 
t-o (’niro at the end of his leava* in 1922, 
visiting this eountry again tin' lollow- 
ing summer. For t he ja'ar I ‘»25- 2 1 the 
trustees won* assessed lo iinsmie tax 
upon the wife’s share of t/an.idi.m 
income 7/ c/d .* the income wms 
liable to be charged to meoiiK* t,ax upon 
the wtfe, 8c Ava-. not to he demneil to 
be the husband’s prohts Derkv v. 
Inland Revenue, |R»27j 8 C\ 7J1 
SCOT. 

571 j. lAahdiiy of hushand to lx 
charyed — Whelkrr married troman 
’* liriny until her hushand."] - t'lrcmn- 
stances m an Inch : — Held a wilt* was 
not “ living with her hushand ” so ils 
to make hei profits assessahle 8^. ehai“gt‘- 
ablt‘iii the hnshand’s name, —Donovan 
V, CroFTR. [192t>) I. R. 477.— IR. 

571 li. - HoyaJties paid to iriji for 
riyhi to jfuhlish noreU.l -W3u‘re a 
novelist, wrote hooks in the Union but 
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576. Add, Annotation : — Refd. I. R. Oomrs. v, 
Pakenham, I. R. Comrs. v. Longford (1927), 
m L. J. K. B. 882. 

577. Add, Annotation : — Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37. 

680. Add, Annotations : — As to (3) Apld. R. v, St. 
Marylebone Income Tax Comrs., Ex p. 
Schlesinger (1928), 13 Tax Cas. 746. Refd. 
L. & N. E. Ry. V, Easington Union Assmt. 
Com. & Easington-with-Thorpe Parish 
Council (1925), 95 L. J. K. B. 255. 

585a. Sum claimed already allowed as deduction.] — 
Applt. CO. habitually financed its purchases 
by loans from its bankers repayable on 
demand ; the loans were for no specified 
period, but were paid off with interest when 
the CO. received payment for the goods, 
usually within three months. The interest 
was paid without deduction of income tax, 
& was debited in the co.’s profit A: loss account 
as a business expense. It had been allowed 


as such in computing the profits on which 
the CO. was assessed under Case I. of Sched. D. 
for the four years ended Apr. 5, 1925. The 
co. claimed repayment of tax under 1918 
Act, s. 36, for these four years on the interest 
paid to the bank, contending that it should 
not have been allowed as a deduction in 
computing profits, that this error could be 
corrected by additional assessments, & that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge to tax. The Comrs. of Inland Revenue 
refused the claim, & cm appeal the Special 
Comrs. upheld this decision : — Held : ^ in 
fact the interest had been deducted in arriving 
at the assessable profits, it had not been paid 
out of profits brought into charge to tax, 
& that it was not open to the c.o. to claim 
revision of the assessments. — ^M uller & Co. 
London, Ltd. v. Inland J^evenue Comrs. 
(1928), 14 Tax Cas. 116. 


Part IX. — Procedure after Assessment. 


588. Add, Annotation : — to (2) Refd. Ingle v, 
Farrand, [1927] A. C. 417. 

589. Add. AnnoiaHon : — Dlstd. 11. v. St. Maryle- 
bone Income Tax Comrs., Ex p, Schlesinger 
(1928), 18 Tax Cas. 746. 

591a. Whether assessment made in time.] — ^Pick- 
ford V, Quirks, Pickfobd v. Inland 
Revenue Combs., No. 1 14a, ante, 

595a. Absence of accountant’s certi- 

ficate.] — ^Applts. delivered to the inspector 
of taxes balance sheets & trading & profit. 
& loss accounts of their business covering 
the period of three years, on the average 
profits of which their Sched. D. liability was 
1.0 be computed ; they also delivered to the 
assessor of taxes a statement showing the 
average profits to be £1,447 after making the 
adjustments required for income tax purposes. 
The inspector asked that the accounts should 
be certified by a qualified accountant in view 
of their magnitude, & applts. refused on the 
ground that there was no statutory authority 


for such a requirement. In due course the 
statement & accounts were laid befoi’e the 
Additional Comrs., who, not being satisfied, 
made an assessment of £2,000, against which 
applts. appealed. On the hearing of the 
appeal the General Conus, were of opinion 
that examination of the books as proposed by 
applts. would occupy them for several weeks, 
& even then would not enable them to 
establish the con'ectness of the accounts 
because they were not professional 
accountants. The Comrs. accordingly, not 
being satisfied on the evidence tendered that 
the assessment was excessive, decided to 
confirm it unless within two months applts. 
should produce accounts audited by a 
qualified auditor. Applts. expressed (lis- 
satisfaction with the Comrs.’ decision as being 
(Troneous in point of law & required them to 
state a case : — Held : the Coim^s.’ decision 
was not ultra vires. — Hunt A Co. v. Joly 
(1928), 14 Tax Cas. 165. 

690. Add, Citation: — 12 Tax Cas. 147. 


to her publishers in Euirhind 
the right of printing & publishing her 
novels In book form In Qt. Britain & 
elsewhere, they undertaking to pay her 
a percentage of the published price of 
the novels as royalties : — Held : since 
her facilities wore employed within the 
Union both in ^v^itlng the novels & 
in dealing with her publishers, the 
Houroe of the Income was in the 
Union & the roj'alties had rightly been 
included in the taxable income of her 
husband. — Milun v. Inland Revenue 
O oMR., [1928 J App. I). 207.- S, AF. 

PART VIII. SECT. 1, SUB-SECT. 4. 

of. Agreemerd to operate telegraph 
system — Undertaking by operating com^ 
pany to pay ouning company's income tax 
on annual payments under agreement .] — 
Held : such undertaldng could not be 
pleaded by the owning co. in answer 
to the Crown’s claim for income tax. — 
11. V. Montreal Telbqraph Co. & 
Great North Western Telegraph 
Co. OF Canada, [1925] Exch. C. 11. 
79.— CAN. 

PART IX. SECT. 1. 

686 i. Jurisdiction of commissioner — 


the tax is payable iniless tbo Comr. of 
Taxation has reason to believe that 
there has been an avoidance of tax 
owing to fraud or attempted evasion 
does not apply to the making of altera 
tions & additions before Sept. 26, 1925 
the date when Income Tax Assess 
iiiont Act, 1925, by which the provisc 
was enacted, received the royal assent, 
— Federal Comr. oi<’ Taxation v, 
Retd (1927), 40 C. L. R. 196.— AUS. 

PART IX. SECT. 2. SUB-SECT. 2. 

600 i. The hearing — Whether tax- 
payer entitled to be heard .] — In order to 
constitute a valid determination of the 
comr. mider Income Tax Assessment 
Act, 1922, 8. 21 (1), it is not necessary 
that the taxpayer shall have been 
heard. — Federal Comr. of Taxation 
V. Australian Tesselated Tile Co. 
Proprietary, Ltd. (1925), 36 C. L. R. 
119 j 81 Argus L. R. 218.— AUS. 

tl. “ Delerminaiion.*'] — The word 

dotormination ” in Income Tax 
Assessment Act, 1922, s. 21 (1), implies 
a communication of the detei'nlina- 
tion to the taxpayer. — Federal Comr. 
OP Taxation v, AusTitAUAN Tkssk- 
LATED Tile Co. I’roprietary, Ltd, 


Avoidance of tax owing to fraud .] — 
Moreau v. Federal Taxation Comr. 
(1926), 39 O. L. IL 65.— AUS. 

586 il. Alteration of assessment.] 

— ^Applts. owned certain land the value 
of which for taxation purposes was, in 
1923, £24,626. In 1924 a new assess- 
ment was made by the Comr. & the 
value lixed at £32,197. In 192.7 the 
C^omr. made a now assessment & hxed 
the value at £46,835 : — Held : the only 
sect, under which the Comr. con alter 
an assessment which has been made 
is sect. 37 of Land & Income Tax 
Assessment Act, 1907, & having once 
made an assessment the Comr. may 
let It stand or may alter it from time 
t-o time subject to the restriction 
imposed by the legislature for the 
benefit of the taxpayer to prevent his 
being harassed by frequent re-assoss- 
mente. — O ’Connor v. State Taxation 
COMR. (1927), 30 W. A. L. R. 60.— 
AUS. 

586 lU. .]— BeW; the 

second proviso to sect. 2 of Income Tax 
Assessment Act, 1922-1925, namely, 
that no alteration or addition shall be 
made in or to any assessment made 
under the Acts repealed by that Act 
after three years from the date when 
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613a. .] — With the object of 

reducing the amount of income tax payable 
in respect of the occupation of land <fe the 
profits from dealing in cattle, a farmer & 
his sons, who lived with him, entered into 
an agreement of partnership. The terms of 
the agreement were not carried out, & the 
General Comrs. were of oi)inion that there had 
been no partnership in fact, & refused the 
relief claimed in respect of each alleged 
partner : — Held : there was evidence to 
support the finding of the comi*s., which 
could not be set aside. — Dickenson v. Gross 
(1927), 137 L. T. 351 ; 11 Tax Cas. 6U. 

618. Add. Annotation : — Retd. Owl Mill Co. (1920), 
Ltd. V. Croft, Elliott v. Duchess Mill (1926), 
95 L. J. K. B. 035. 

622. Add, Annotations : — ^Apld Pickford r. Quirke, 
Pickford v. T. R. Comrs. (1927), 43 T. L> R. 
659. Refd. R. v. St. Marylebono Income Tax 
Comrs., Ex p, Schlesinger (1928), 13 Tax 
Cas. 746. Mentd. R. v. L. C. C., Ex p. Swan 
& Edgar (1927), Ltd. (1929), 141 L. T. 590. 

625a. .] — R, V, St. Marylebonk 

Income Tax Combs., Ex p. Sciibestnger 
(1928), 13 Tax Cas. 746, C. A, 

629a. Discretion of court.] — Under 1918 Act, 

s. 149, it is within the discretion of the Iligli 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself. — Edwards v, “ Old Bushmills ” 
Distiixery Co., Ltd. (In liquidation) (1920), 
10 Tax Cas. 285, H. L. 

Annotation : — Refd. Aylmer v. Mabally (1025), 10 Tax Cas. 

594. 

630. Add. Citation 12 Tax Cas. 160. I 

631a. Notice requiring commissioners to state 
sign case — Must be in writing — Oral applica- 
tion to commissioners Insufiicient.] — R. v. 

Income Tax Comrs. for Edmonton, Ex p. 
Thompson, [19291 1 K. B. 220; 98 L. J. 
K. B. 201 ; 140 L. T. 380 ; 45 T. L. R. 91 ; 
sub nom. R v. Edmonton Income Tax } 
Comrs., Ex p. Thomson, 14 Tax Cas. 313, 
D. C. 

632a. Transmission of case after ** receiving” 


same.] — After stating a case the comrs. sent 
it to the office of the person requiring it, the 
surv{*yor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which was on all the 
official documents in the appeal. The sur- 
veyor liad left the office in the interval & 
gone to another one : — Held : the case had 
boon “ received ” by the surveyor within 
1918 Act, s. 149 (1) (fD.—GBAiNaBR v. 
Singer. [1927] 2 K. B. 505 ; 90 L. J. K. B. 
917; 137 L. T. 092; 43 T. L. R. 591; 11 
Tax Cas. 704. 

6S2b. Exchanging points of argument.] — (1) It 
is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
oilier party notice in writing of any point 
intended to be made which would be likely 
to take the tiihcr jiarty by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 

(2) A case may be set down by either party 
subject to the same conditions in all respects 
as cases have heretofore been set down by 
tlie party at whose instance they have been 
stated. — PRA(3TU’E Note, [19201 W. N. 250. 

632c. — .] — Tarn v. Scanlan, N ielsen, Ander- 

sen & Co. V. Collins, Muller (W. H.) & 
Co. (London) v. Letiiem, Same v. Inland 
Revenue Combs., No. lOSa, <m1e. 

632d. Setting down case.] — P ractk e Note, No. 
032b, 071 Ic. 

632e. .] — Tarn Sganj.an, Nielsen. Ander- 

sen & Co. r. C'OLLiNs, Muller (W. H.) & 
Co. (London) v. Lethem, Same v. Inland 
Revenue C/OMrs., No. 168a, ante. 

632f. Remitting case to commissioners — For 
amendment -Grounds for granting or refusing 
application to remit.] — Uaythohnthwaite & 
Sons, Ltd. v. Kelly (1927), 11 Tax Cas. 657, 
C. A. 

633a. On appeal against assessment on person 
carrying on non-resident’s regular agency — 
Order for costs made against agent.] — 

WiLCOCK V. I’INTO a C'O. (tn the name of 
Kummer) (1925), 10 Tax Cas. 415, C. A. 


(1925), 30 C. L. li. 119; 31 Argus 
J.. R. 218.--AUS. 


PART IX. SECT. 2, SUB-SECT. 8.— A. 

sn. Jurisdiction of High Court — 
7'o hear appeal by comrnisaioner from 
Board of Appeal.] — Fedekai. Taxa- 
tion Comb. v. Munko, British 
Imperial Oil Co., Ltd. v. Federal 
Taxation Comb. (1926), 38 C. L. R. 
153.— AUS. 

80. To review questions of fact.] - 

Fedebal Co^ni. of Taxation v. 
Clabkf. (1927), 40 O. L. R. 246.— AUS. 

Bg. ( ^onclusivencHs of assessment,] — 
Held : aBsessinonts for Income Tax 
under Sched, D. of Income Tax Act, 
191 8, made upon a person who becomes 
hkpt., & from which no appeal had been 
taken, cannot be questioned by the 
ijflacial assignee upon proof of debts, 
& the Revenue Comrs. cannot be 
called upon to prove that the amounts 
assessed were Just & proper, having 
regard to bkpt.*8 income at the material 
times, the assessments being in default 
of appeal, “ final & conclusive,** under 
Income Tax Act, 1918, s. 195. — Be 
Quinlan, [19281 I. R. 548. — IR. 


PART IX. SECT, 2, SUB-SECT. 3.— B. 

617 i. When case may be stated— 
B^hcaring by Board of Beferrrs 
not condition precedenl, J — CAiiLAM> 
(David) & Sons, Ltd. v. Inland 
Revenue Combs., [1926] S. C. 870 ; 
11 Tax Cas. 96.— SCOT. 


PART IX. SECT. 2, SUB-SECT. 3.— C. 

0 I, — Where jurisdiction 

discretionary.] — Mohammad Fabid- 
Mohammad Shafi V . Lahobe Income 
Tax Comb, (1927), 1. L. R. 9 Lali. 317. 

— IND. 

0 ii. 2'o compel alteration of 

assejisment .] — The High Gt. will not, by 
mandamus or process of a like nature, 
compel the Federal Comr. of Taxation 
to exercise the power given him to 
make alteration in, or additions to, 
any assessment, where ho docs not 
think that such alterations or additions 
are necessary In order to insui'c the 
completeness & accuracy of the assess- 
ment . — Ex p. CAKPATiriA Tin Mining 
Co., Ltd. (1924), 35 C. L. R. 552 ; 31 

Argus L. R. 22.— AUS. 

0 iii. To compel commissioner to 

state a case — Not on new points of law.] 


- livid : where an asBOHseo seeks lor 
a mandamus from the High Ct. against 
the Comr. of Income Tax i*equlring 
him to state a ease on points of law 
di1Tor(‘nt from those he had argued 
l>eforo the ('omr. to state a case, his 
applieatjon cannot be entertained. — 
A, K. A. C. T. V. CuKTTYAB Firm v. 
Income Tax Comb. (1928), 1. L. It. 6 
Kan. 492.— IND. 


PART IX. SECT. 2, SUB-SECT. 3.— D. 

sp. Evidence — Not limited to material 
before Board of ApiteaL ] — Fedebal 
Taxation Comb. v. Lewis Bergeb & 
Sons (Australia), Ltd. (1927), 39 
G. I.. K. 468.— AUS. 

St. Burden of proof — On appellant — 
To establish right to benefit claimed ,] — 
Moreau v. Federal Taxation Comb. 
(1926), 39 C. L. R. 65.— AUS. 

PART IX. SECT. 3. 

634 i. Whether availaltle — Not action 
for reittrji of money — Assessment levied 
%n default of return.] — Du. R. N. 
Singua V. Secketaky of State fob 
India in Council (1927), 1. L. R. 5 
Itan. 825. IND. 
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Part X. — Penal Provisions. 

642a. Penalties — Power to compound.] — IJndt*!* <‘nfurco such i)ena.ltics having been taken.— 

1918 Act, s. 222 (1 ), tlie comrs. may comx>ound A.-G. v, .Johnstone (1926), 136 L. T. 31 

any penalties, which in their oinnion have 10 I'ax Cas 758. 

been incurred, without any proceedings tf> 


Part XL- The Super Tax. 

Note. — By ihe Finmirc Act, 1927 (c. 10), .s. 38 (1) (5), Super Tax replaced hy Sur -Tax for the year 

1929-30 A: suhsequent years. 


644. Add. Annotation : — As to (2) Reid. Be 
Armaghdale, CVaig v . Armaghdale (1928), 44 
T. L. K. 239. 

646a. Party chargeable dying insolvent— Super tax 
due in respect of several years — To what 
years appropriation of payments made.] — Be 

(UMPHELI*, ("OMMl^RCTAT. RaNK OF Sf’OTLAKD 
V . Campbei.l (1923), 10 Tax Gas. 585. 

648. Add. Annotation.^ : — Apprvd. Wlntney v. I. B. 
Comrs., [3926] A. C. 37. Held. I. B.. (^omra. 
V . Pakenharn, I. B. Comrs. v . Longford (1927), 
96 J^. J. K. B. 882. 

649. Add Citation: — 10 Tax Cas. 88. 

Add. An7io1afions : — Refd. Birl, Potter tk 
Hughes 1 ’. I. B,. Comrs. (1927), 12 Tax Cas. 
976; I. R. Comrs. v. Pak<‘nham, 1. B. ('omrs. 
V . Longford (1927), 96 L. J. K. B. 882. 

654. Add. Annotations A.s* to (1) Refd. Wliitney 
V. I. It. Comrs., [19261 A. (L 37. Orncratty, 
Refd. I. R.. Comrs. r. Pakenliam. J. R. Comrs. 
?’. I,jongford, Gascoigne v. I. R. Comrs., [1927] 
1 K. B. 591. 

661. Add. Cilahons:-\Um\\ 2 K. B. 216; 95 
L. ,1. K. B. 694 ; 134 L. T. 699 ; 1 1 Ta\ Cas. 
181. 

Add, Annotation : — Refd. 1. R. Comrs. v. 
Wriglit, 11927] 1 K. B. 333. 

662. Add. Cilaiions : — 134 L. T. 751 ; 10 Tax C’as. 
351. 

662a. .] — A CO. liaving a. sum con- 

sisting of accumulated profits standing to the 
credit of its reserv^e fund A being (‘mpowercid 
so to do by its arts, of assocn., pass(;d resolu- 
tions tliat its capital slioiild be incrc'ased by 
the creation of new shares, & tliat- it was 
desirable to caxntalise t]j(‘ sum makt* it 
.available for distribution among the sliare*- 
liolders as ca)>ital freci from incoim^. tax, A 
furtlior resolutions pursuaiit to whi( Ij tiie 


sum was cax)plied in payment up of the new 
shares, which were to be offered to the share- 
liolders in proi)oi4>ion to their existing shares 
witli an oi)tion to them eitlier to accept tln^ 
new sliares so fully paid up, or to take their 
nominal value in cash. A shareholder having 
accepted th(‘ whole of the new shares offer(*d 
to Jiim as fully paid, was assessed to super 
tax in respect thereof. The S])ecial Comrs. 
having discharged tlic assessment : — Held : 
so tai* as tlie (piestion j-aiscid w.as a matter of 
fact, it was concluded against the revenue 
by the finding of the Comrs., A so far as it 
was a matter of law, it was concluded ag.ainst 
the revenue by Bouch v. Sproule (1887), 12 
Apj). Cas. 385, InBmd Reve7iue Comrs. v. 
fitoii. Inland Bereniie Comr.^, v. Greenwood, 
No. 663, A J7iland Be7'eyiuc Co7nr.^. v. Fisher'.*^ 
Bxecidors, No. 664, the <;o. being dominant 
for all imrposes, A the shar(^.s not bearing tlie 
(*har/iet<‘r of income. — Ini.and Revenue 
(V)MK s. ?». Wrkjht, [1927] 1 K. B. 333; 95 
L. ,1. K. B. 982 ; 135 I.. T. 718; 11 Tax Cas. 
ISl, C. A. ; rexsej. S. C. .•nib no7n. Inland 
Revenue Comrs. 7\ (^oke, Same Whight, 
1 1926] 2 K. B. 246. 

.1 inxildtiov • — Distd. I'arkcrr. Oliapinan (192S), 13S L. T. 729. 

662b. On amalgamation of company.] — 

Jteld : part of resp.'s income. — I ni^and 

Revenue Comrs. Roberts (1927), 13 
Tew Ca^. 277, C. A. 

663. y\dd. Atniniai ions : Apld, I. R. Ctunrs. r. 
Phslier's K.kois., [1926] A. V. 395; I. R. 
(’onus. V. Wright (1926), 95 L. J. K. Tk 982. 
Distd. Parker r. (Uiapman (1928), 1 38 L. T. 729. 
Refd. Whitmore v. 1. It. (kmirs. (1925), 10 
Tax Cas. (>45 ; Martin v. Lowry, Martin 
L R. Comrs., (1920| 1 K. B. 550; Baker v. 
Archer-Sheo, [1927] A. C. 844 ; 1. R. (^omrs. 
r. Dalgely A Co. (1929), 98 L. J. K. B. 542. 


PART X. 

j i. Laj/tnu informaiion — With hi 

wimi time.] — Uh’iiinniil Code, b. 1142, 
applies to piosecutions lualer Income 
War Tax Act, 1917 (c. v. 

Donkn, [19251 1 1). L. H. 1141 ; [1925] 
1 W. W. R. 5fi7 ; 4H Can. (^rini. Cas. 
271 ; 34 Man. L. R. 597.- CAN. 

j ii. — .] — An infonna- 

fcion under Income War Tax Act, 1917 
(c. 28), 8. 8, for failing to make a return 
of income within Ihii’ty days after 
demand made theivfor, must be laitl 
within bix monthp from the day or days 
ns to which acenped is charged nith 
being in default. Criminal Code, k. 1142, 
being apidicablu thereto. — R. r. 
Meehan, 11925] 2 1). L. R. 411 ; 
[19251 1 W. W. R. 819, 43 Can. Grim. 

C‘u8. 325.— CAN. 


j ill. Jhf “ Jtrrsnv who has not 

made return Who 
b<'ing (duirged for failing to make a 
ridiirn after demand made thei-efor, 
acensed pntislies the magibtrate that 
lie had made a retnri win n it was first 
due, he is not a “ pemou who lias not 
made a return"' within Income ar 
Tax Act. 1917 (c. 28), k. 8. & is under 
no liability for failing to niako nuothi'r 
ivturn upon the demand. — 1C r. 
RArricns, 11925] 1 D. L. U. 720 ; [1925] 
1 W. W. R. 275 ; 35 Man. L. U. 140.— 
CAN. 

j iv. Aiwcdl - ** Crimiual 

cause."]- -Resp. having pleaded guilt v 
on an inbirmotion laid for a bit'a.eh 
of Income War Tax Act, 1917 (e. 28), 
s. 8, the magistrate decided that hi5 
could impose a lesser penalt y than that. 
impoMMl by sect. 9 (I). iS,, hiH deri.^ion 
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was ntTirmed on appeal /feW ; 
ppecial lt‘av(^ to appeal to the Suiircmo 
Ct. could not b(‘ gianted, the proceeding 
being a “ criimnal ciauHo '* w'lthiu 
(Jt. Aet, P. 30.— R. V . - 
I1925J 2 D. L. R. 57 ; [19251 S. C. Jt. 
5J) ; 4.S Can. Cnm. Cap. 280.— CAN. 

sw. Vroreedings wider Inconu War 
Tax Act — liy whom imtituted.] — 1^. 

Ei> (N. R.) (1920), 47 Can. Crirn. Cas. 
190.- -CAN. 

sx. Appeals— Costs.] — R. r. I0i> 

(N. H.), [19271 3 D. h. R. 820 ; 48 
Can. Oim. Cas. 240. — CAN. 

PART XL SECT. 1. 

sz. At what rate leviable — linin’ 
rorporaied association converted into 
ronujanj/.] —I ncome Tax Comr. v. 
WiwTEUN India Turf Cmtti (H)27), 
55 L. R. Ind. ] [.— IND. 
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664. CUaiiom :—\\Q2.G^ A. C. 30.5; 05 

Ti. J. K. B. 487 ; 134 L. T. 681 ; 10 Tax 
Cas. 302, H. li. 

Add, Aymotniioriii : — Folld. Whitmore v, J. K. 
Oomrs. (1025), 10 Tax Cas. (i4r>. Apld. I. 11. 
Comrs. V, Wright (1020), 05 L. J. K. B. 082. 

664a. .] — A limited co. ap- 

propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 | 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & fifty £1,000 4 per cent, debentures 
of the CO., & (2) in paying up in full fifty 
thousand £1 unissued ordinary sJiares of the . 
CO. All the ordinary sliares were held by one | 
of the directors. The debentures, all of 
which were issued to this sharcdiolder, were 
redeemable at one month’s notice by the eo. 
at any time, & at one month’s notice by tlie 
holder after May 25, 1920. On Apr. 10, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, the co. | 
thereupon borrowed £72,500 from him at i 
0 per cent, interest, a liability reduced to 
£33,117 by June 30, 1920 //V/d .- the de- 

bentures constituted a capital receipt in the 
hands of the shareholder, & lu‘ was imt 
assessable to super tax for the year 1920-21 
in respect of the amount of the (lebeiit uros.- - 
Whttmokk V, Inland Bevenue (’omhs. 
(1925), 10 Tax (’as. 045. 

Add. Amiolat'ions I. B. ( ’omrs. r. | 

Fisher’s Exors., [1920] A. (’. 395; I. B. I 
Comrs. V. Wright (1920), 95 E. J. K. B. 9S2. I 

666. For the existing paragrn]rh substitute 
following yrara graph ; — 

Distribution of profits — Assets of company 
written up— -Loans to directors written off.]- 
A partnership business, was converted into 
a limited co. in 1910, practically the whole 
of the shares therein btuug held by two resjis., 
the original partners, who we!*e brother's, A 
woi*e also tlu‘ governing directors. The 
accounts showed ])rolits of £117,000 lor the 
tliree yeai's ending Dec. 1919, but ik» divi- 
dends were declared or paid . 'Phe co., having 
power to lend money, granted loans amount- 
ing to £283,000 to resps. at 5 per cent, interest, 
against which the capital assets wau'e in- 
creased in value by £22(5,000 & profits diviwn 
upon to the extent of £57,000. The actual 
cash lent was maitily ])rovided by a bank 
overdraft. At a later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by writing it of! against the general 
reserve fund. Kesps. having bcMui asso.ssed 
t/O super* tax upon £283,000 : — Held : (1 ) the 
loans were genuine loans, which gave rise, to 
no liability to super tax, even if cancelled, 
except as to the £57,000 taken from profit A 
loss account ; (2) the purported redease of 
the debt was wholly invalid A ineffectual, A 
resps. remained liable to the co. to repay tlu* 
whole amount of the £283,000 but were not 
liable for any super tax thereon. — H ali^ v. 
Inland Revenue Comrs. (1920), 135 E. T. 
759 ; 11 Tax Cas. 24, C. A. 

J : — As to (1) Consd. IVrrin ?*• 

Dickson (1929), 98 lu 3. K. B. 083. 

668. Add. Citations :~~95 L. J. K. B. 465; 42 I 
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T. E. R. 239 ; 70 Sol. .To. 360 ; 10 Tax C'^as. 
235. 

Add. A7ni<}t(di())i : -'Dbid. I. B. Coim*s. v. 
Pakenharr), 1. B. (V>mr\s. Tvongford, Gas- 
coigne r. I. B. (k>mrs., [1927] 1 Iv. B. 
59E 

668a. Part retained by trustees - For payment 

of death duties.] — Applt.’s first husband, by 
his trust disposif ion A sef tlement, gave the 
whole of his property, real A personal, to 
f rustees for payment of his debts, except 
those heritably secured on his real estate, 
his funeral expense's, A the management 
expenses of the trust, any legacies he might 
leave, A an annuily to a niece, A subject 
1h(*re(o, in the events which happened, the 
f rustees were to hold the wdiole of liJS property 
on trust to i^ay out- of the free income thereof 
an annuity to his sister, A subject to the 
implement of all pi'ior puri)oses of the trust, 
f ile trustee's wt're, as soori as conve'nient aftc'i* 
his death, to convey all his lands A- estates to 
apiDlt. in life-rent during her life, with 
remainders ovc'r to a series of lu'irs, A to Jiold 
the wholi' of file residue t)f his property in 
trust for h(‘i* in life-rent eliiring her life* A on 
li(‘r d('atli to tht' i>ersoii then ent-ith'd to the* 
landed estates in fi'c. In addition to all 
1 lowers competent to them by statute or 
c'OTnnion law, testator eonb'ri'cd on his 
trustees all jiow^ers of administi*ation com- 
petent/ to }i foe simph' jiropriid or, A, in 
particular, jiow^'r to sell any ]iart. of Ids 
])roporty A; to grant ](*ases of an\ paid- of t he* 
iieritable jirojierty. On the death of testator 
in 1019, heavy di'afli duties bi'camc jiayable 
on the heritable estate's, which were a.lrc'ady 
iK'avily mortgaged. Thi' trustee's elected 
to pay the duti(*s by sixteen half-yearly 
instaluK'nts, of wliich the ef\.rli(‘st wt're' nu't. 
out of th(' proceeds of sale of testator’s 
stocks A. share's. 1‘cnding the realisation 
of such i>art of the herit abJe' <*statos as, after 
uc'cessai'y re'duetiems of tlie charge's tliere'em, 
would bo suflicie*nt tei niec't- the' remaining 
inst-alnienls, the trust e'e'S rotaine'el the (‘states 
A the manage*me*nt tJiei e'eif in their own hanels, 
A iiaid ap])lt. only the* fre^ej annual income. 
(Jn the foeit ing that slie' was ('ntitled te> the 
life-rent of tlie estates from the elate of he*!* 
husband’s deatli, ajiplt. was asse*ssed to 
super tax for the ye'ar 1923 21 em the' wTieile 
annual value eif tlie* estate's as assesseel to 
income' tax, Sched. A., for the* ]^)revie)us year, 
A this assessriie'iit was upliedel hy the Special 
Comrs. on appe'aJ : — Hrhl : aj)j)lt. was assess- 
able to siix>er tax for the year 1923 21 only 
em the amount of the free income' actuall>' 
re'ce'ivablej by lier from the* tiiistt'e's for th<* 
jirece^eling year, the* trust(*e‘S A not aj»plt. 
be'ing eiw'iiers of the* (‘state's for tin* juirpose's 
of Sclu'el. A. for that ye'ar. — lh<: IhiriEe K 
(Eady) r. 1N1.AND Bevenue (’omhs. (192S), 
1.3 Tax Cas. 315, 11. E. 

.f //HoZe/now Distei. Sluuiks r. inland Ii'evnnne e_'onirM , 
IP.rjDJ l K. 13. oTJ. 

670a. Partnership Payments to widow of deceased 
partner — For use of firm name.| -A iiartncr- 
sliip eloed jireivided that in the ove-rit of 
eleath of a partner the* remaining xjartnejrs 
might/ continue to use the* firm’s name, 
marks, A goodwill, paying to the exejrs. of 
the deceaseid partner for tliis privilege 
the sum of £.500 ejuart-c'rly for a jieriod of 
five years, ** afteu* which it may be^enjoyed 
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without further payment.*’ One of the 
X)artners died, leaving one-half of his residuary 
c‘state in trust for his widow, applt. The 
value of deceased’s share in the capital & 
income of the partnership was agreed & 
paid to the exors. in full discharge of all 
claims except the quarterly payments. 
These payments were duly made, at first in 
full, but later under deduction of income tax. 
Applt. was assessed to super tax for the year 
1926-27 in respect of her half share of the 
four quarterly payments received in 1926-26 : 
— Held : the payments were income assess- 
able to super tax. — Mackintosh v. Ini^and 
Revenue Combs. (1928), 14 Tax Cas. 15. 

671a. Loans to controlling shareholder of private 
company — No dividends declared.] — Applt. 
was the controlling shareholder of five 
private limited cos. From time to time he 
withdrew from the business of each of tlie 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums so withdrawn were described in the 
cos.’ accounts as “ loans ” to applt. trading 
as such firm. Each of the cos. had power to 
advance money on loan, with or without 
secm'ity, but, while in some cases the loans 
shown in the accounts to have been made to 
axiplt. were subsequently approved formally 
in general meeting, no previous formal 
authorisiition was given for any of the loans. 
The loans were not secured by any document, 
jSi no provision was made as to repayment or 
interest thereon. None of Ibe cos. ever 
declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituU^d income of applt. 
for the purposes of super tax ; — Held : there 
was ample evidence before the Comrs. to 
support their conclusion of fact. — Jacobs v. 
Inland Revenue Combs. (1925), 10 Tax 
Cas. 1. 

672. Add, Citation 134 L. T. 408, 

672a. Arrears of interest received by purchaser of 
bonds.] — Where a taxpayer purchases bearer 
bonds, on which the interest for several years 
is in arrear, & his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently x^aid to him in one 
sum, the whole of that sum forms for the 
pu^^ose of super tax, under 1918 Act, 
K. 5 (3) (c), part of his income for the year in 
whicli payment was received. — Leigh v, 
Ini^nd Revenue Combs., [1028J 1 K. B. 73 ; 
90L. J.K.B.853 ; 137L.T.303; 43T.L.R. 
528 ; 11 Tax Cas. 590. 

673. Add. Citations 135 L. T. 272 ; affd. (1928), 

PART XI. SECT. 3, SUB-SECT. 2.— C. 

sa. Income received by nett lor under 
voluntary seUlernent — Deductions — Out- 
goings by trustees. ] — Held : only the 
free Incume paid over to the settlor 
after payment of the outgoings by the 
trustees, with 1/he appropriate addition 
for income tax, his income for 
super tax purposes. — Inland Hevenue 
Combs, v. Hamilton (Lord) of 
Dalzell (1926), 10 Tax Cas. 400. — 

SCOT. 

8b. Free life rent use d' enjoyment of 
house — AU outgoinga except tenants 


139 L. T. 26 ; 44 T. L. R. 420 ; 72 Sol. Jo. 
239; 13 Tax Cas. 677, C. A. 

673a. Income received by executor before assent 
to le^cy.] — Under the will of his father, who 
died in Aug. 1921, reap, was entitled to a 
^ecific legacy of certain shares in two cos. 
Owing to difficulties in administration the 
exors. did not assent to the legacy until 
June, 1924, & in the meantime dividends had 
been declared upon the shares in Feb. & 
Aug. 1923, & in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in June, 1924. Reap, was assessed to super 
tax upon these dividends for the years 
ending Apr. 6, 1924, & Apr. 6, 1926, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos.- Reap, contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, & that he was 
wrongly assessed : — Held : the doctrine of 
relation of the exor.’s assent to the date of 
the death applied, & reap, was rightly 
assessed. — Inland Revenue Combs, v 

Hawley, [1928] 1 K. B. 678 ; 97 L. J. K. B. 
191 ; 138 L. T. 710 ; 13 Tax Cas. 327. 

673b. Income from share of residue — Administra- 
tion not concluded.] — Applt. on attaining the 
age of twenty-five became entitled to a 
quarter share in the capital & income of the 
residue of liis father’s estate, which consisted 
mainly of real property heavily mtged. The 
will provided that the property was to be 
divided when the youngest child attained 
twenty-five, which happened in 1916, & not 
before, & that until then the exors. & trustees 
should apply the surplus income, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge, debts. In fact the exors. did 
not divide the property & continued, from 
1916 to 1925, to apply the surplus income to 
reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, & payment of certain 
legacies & annuities was begun in Dec. 1919, 
but no payment was made to the residuary 
legatees until 1021, after which small annual 
payments were made. The delivery of a 
residuary account was not necessary in this 
case as no legacy duty was payable on the 
residue. Assessments to super tax for the 
years 1920-21 to 1925-26 were made upon the 
applt. to include one-fourth of the income 
from ilie property, less annual charges, but 
without deduction for repayment of mtges. : 
— Held : so long as the mtge. or other debts 
i*emained unpaid the exors. were entitled 
to retain any assets coming to their hands, 
the applt. did not enforce conveyance t<i 
himself of his share of the residue, & there- 


ostate generally to make various 
payments. He further directed them 
t.o allow his wife to “ occupy & possess ** 
diuing her lifetime, free of rent or 
taxes, both landlord’s & tenant’s, the 
mansion-house of M . : — Held : applt. 
was neither a proper liferenter, nor in 
a position analogous to that of a proper 
liferenter, of the lands, but had a 
mere right of personal occupation, &, 
accordingly, that the annual value 
of the lands, did not form part of her 
income for super tax purposes. — ^M iller 
V. Inland Revenue, 11928) S. C. ((3t. 
of Seas.) 819.— SCOT. 


taxes paid by trustees.] —Held : the 
assessments made to Include the out- 
goings paid by the trustees, as Increased 
by the appropriate addition for income 
tax, were properly made. — Donald- 
son’s Exbcutoks V. Inland Revenue 
Combs. (1927), 13 Tax. Cas. 4G1.- — 
SCOT. 


80 . .3 — Testator conveyed 

his estate to trustees, & directed tliem, 
in the event, which happened, of his 
death without issue sui^ved by his 
wife, to “ hold & ret-aln ” his lands & 
estate of M., out of the income of his 
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fore the mcome arising from liis share was 
not his income for super tax purposes. — 
Daw V. Iniand Revenue Comrs., D^f- 
Dunbar V. Inland Revenue Comrs. (J928), 
14 Tax Cas. 58. 

674a. Annual value of family mansion occupied 
under will.] — Held : the occupant of a family 
mansion, under the tenns of a will by which 
trustees were given general powers of manage- 
ment of the real estate &> a discretion to 
admit to the mansion the present occupant 
or certain members of his family tiuring his 
lifetime, must be regarded as being in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house foiined part of his income for purposes 
of super tax. — Tollemache v. Inland 
Revenue Comrs. (1926), 96 L. J. K. B. 766; 
136 L. T. 444 ; 43 T. L. R. 58; 11 Tax Cas. 
277. 

J tinotfiUons : Consd. SharK-i r. T. 1{. Coiuih., | J K. B. 

Apprvd. Sutton <*. J. K*. Comrs. ir* T. L. I{. 

. 00 . 0 . 

674b. Difference between net Schedule A. assess- 
ment & reduced rental paid under lease.] — 

Resx^. negotiated for a lease of a house at a 
rent of £135 per annum, but it was eventually 
agreed that if resp. would pay £683, which 
was nt'cessary to put the jiremiseR in a fit 
state for habitation, a lease would be grant.ed 
at a rent of £35 per annum, 3"he sum of 
£683 was paid before the execution of the 
lease, 'rfus circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, wliicli was for a term of seven 
years, shortly afteiwai ds extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed tliei'cin that thf^ rent under any new 
lea.se should be £140 per annum : — Held : ilie 
sums paid by resp. for repairs at the beginning 
of his tenancy were capital expenditure, iSi 
the difference between the net Schedule A. 
assessment on the house & the rent of £35 
actually under the lea.se formed part 

of his total income for super tax purxioses. — 
Inland Revenue Comrs. v. Fargus (1926), 

10 Tax Cas. 605. 

J nnotution : Consd. ShankH r. 1. IL C'onirK., 1102UJ 1 I\. 15. 

674c. Beneficial occupation — Right of residence in ■ 
house rent free.] — Shanks v. Inland I 
Revenue Comrs., No. 11a, ante, i 

674d. Profits of partnership — Executor of deceased 
partner becoming partner.] — Applt. was the 
sole extrix. & residuary legatee of her late 
husband, who, until his death in 1916, was 
a partner in a firm. At the time of his death 
large sums were owing to the firm from 
residents in enemy countries, & by arrange- 
ment with the Inland Revenue these were 
allowed as bad debts, on the? understanding 
that any sums received in respect of them 
should be brought into account for income; 


tax as profits of the firm of the year in which 
they were received. On her husband^s 
death api)lt. became a partner in the firm. 
In 1921 a sum was received in rcsx>ect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Ai)r. 5, 1023. By arrangement between the 
partners ax)x>h* bore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
t he profits : — Held : no part of the sum 
received in respect of tlie enemy debts formed 
any part of applt. ’s total income for super 
tax xmrposes. — Lassen v. Inland Revenue 
Comrs. (1927), 138 L. T. 463 ; 13 Tax Cas. 
229. 

674e. Undistributed profits of company —Finance 
Act, 1922 (c. 17), s. 21 “ Reasonable time ” — 

Termination by liquidation.] — "J’lie share 

capital of a limit ed co. registered in 1922 was 
held by four persons, A the co. was a co. to 
wiiieh above sect. ax)X)lied. In Feb. 1924, 
t he directors came to tJio conclusion that the 
]>rosperity of the business, which was 
spcculativt‘, might not eontinuo. Accounts 
for the year to Mar. 31, 1924, were prepared, 
showing a profit of approximaL'ly £34,000, & 
were prestait-od at tlu; general meeting on 
May 14, lt)24. No divjdend >va,s declared 
At- «at the same m(‘(‘tirig a lu'solution for the 
voluntary winding-ux) of the eu. was passed, 
A:- a liquidator ap])oir)ted. ’Flu' Sx)ecial 
(’oTTirs. issued a dir(‘eti()ii to tlie eo. that for 
sux^er tax xRO’J^gsos tlu' eo.'s ineonu* for the 
year endcHl Ma-r. 31, 1924, should be deemed 
to b(; the income of tlie four shareholders. 
This direction was discharged by the Special 
(Jomrs. on apxx'al, but was restor(‘d by the 
Board of Referees on a re-hearing. The 
contention of the co. was that above sect, 
had no application in th(* circumstances 
of the case, tliat- on tlu' i)assing of the 
I'osolution for winding-up it had no })ow(u* to 
declare a dividend : — Held, : the eo., by going 
into liixuidation while the “ reasonable time ” 
eontcmx>laf/(‘(l by tlu; Act was still running, 
terminated that reasonable time, A- that in 
view of the intended liquidation it would 
have been reasonabh' for tJicm to have 
distributed the whole of th(‘ available ine.ome. 
— Sutcliffe (Lionel), Ltd. v. Inland 
Revenue Oomrs. (1928), 14 Tax Cas. 171. 

674f. Sums expended by trustees — Upkeep of trust 
property.] — Aiiplt. was the tenant for life 
of a mansion & land under a will which 
X>rovided that the trustees should yiay all 
outgoings A:- exx)ensc‘s of keeping up tht* 
property. Ax)T>lt. w^as assesseil to sujxu- tax 
in respect of the sums so experuhnl by the 
trustees : — Held : as apx)lt. had had Lie 
benefit of the sums expended b>’ t he 1 rust-ix’s, 
he was projierly assessed to sux>ev Lax in 
respect thereof.— Si ttton r. Iniand Revenue 
(\)MRS. (1929), 45 T. J.. R. 565. V.A. 


PART XI. SECT. 3, SUB-SECT. 3.— A. 

St. ZAimp 8um paid to retiring 
partner ,] — Ono of the partners of a 
firm having retired, the partnership 
biiBiness was oontinued by the remain- 
ing partners. & the retiring partner 
received £1,500 ** in full satisfaction of 
his whole share & interest in the profits 
t)f the year current at the date of 
dissolution of the original partnership,** 


& it was further provided that there 
should bo paid to him quarterly “ out 
of the future profits of the busluess *’ 
sums amountiiig to £500 for the first 
year, & diTnlnisliing gradually to £1 00 
for the fifth year -Held : ( 1 ) the 

£1,500 was not a 8hai*e of the profits 
of the firm, but the price or considera- 
tion paid for a dischaigo by the; 
retiring partner of his claim to partici- 


pate in the profits of firm prior to 
his rotircnieiiL, 6: the Hgreem<‘nt did 
not affect the ascertainment of their 
share of the profits up to that date ; 
(2) th(‘ (luarterly payments “ out of 
the futur<* profits *’ did fall to bo taken 
into account in estimating their pi'ofita 
after that dat(‘. — ItUTUEUKOiiD v. 
Inland Kevenuk Coivnts., (1924] S. C. 
089 ; 10 Tax Cas. OS.'i. - SCOT. 


843 



Cases 680—697. 


English and Empire Digest Supplemeni\ 


680. Add, Annotaihms : Ilartland v, Dij?- 

j-im's, f 10261 V, A. 2S0 ; HuiUm r. J. H. 
(\uni*s. (1020), /|r. T. L. 565. 

683. Add, Aiuiotaiioiiti : Refd. 1. ]l. Comrs. v. 
T’akcnliairi, J. Jt. (\>mrs. Jj(>iip:f()r(l, (ras- 
coign<* V, I. H, (V)mis., |1027| 1 K. 15. 504; 
Jones V. Wriglit (1027), i;j0 L. T. 4:1; Perrin 
r. Dickson (1020), 08 D. J. K. B. 683. 

684. Add, Atfnoiatifm : — Apld. l^erkins’ Exor. v, 
I. \i, (\)inrs. (1028), 13 Tax Cas. 851. 

685. Add. Annoialion : — Generally, Reid. I. B. 
(Jornrs. v. Pakenham, 1. 1i. Comrs. v, Longford 
(1027), 06 L. J. K. B. 882. 

687a. The exor. of a deceased taxpayer 

appealed against super tax .assessments which 
liad been madci on deceased in respect of his 
wife's income from settled funds from 
(‘ertairi shares. Deceasc‘d had obtained an 
.advance of £11,000 from the trustees of his 
marriage* setth‘ment on the security of shares 
not forming ])art of t4ie settled funds. Sub- 
sequently he had charged his life interest- in 
tile settled funds, tli(u*eby forfeiting it in 
favour of his wife. Later lie was adjudicated 
bankrupt., A- the mortgaged shares W'hicli 
liad bficome practically valuel<‘HS were sold 
by the Ofllcial L{ect‘iv<u‘ for a nominal con- 
sideration to th(* wife, who thus became 
entitled to the equity of redemption. In 
1920 the shares again became very valuable, 
iSc the trust(i(*s, to whom the £11,000 was st ill 
owing, issued an originating summons to the 
I)arti(‘s inter(‘sted, A: as a r<*sult t-he <d.. 
sanctioned a comj)roniise by whi(‘li tin* 
trustees w(‘r(* to retain eacli year any amount- 
by which the wile’s aggregate incorm* from 
th(» settled funds A- the mortgaged shares, 
.after deducting inctniie tax super tax on 
tliat aggr(‘ga.t.e income, should exceed £4,000. 
3iie whol(* ba.l.ance of the debt to llu* t rust-ei* 
was thus jiaid off witliin liftei'ii months A 
d(*ceased’s exor. cont(*nd(Ml tliat the surjilus 
income so a.])i)lied should be deducted Ironi 
the wife's total income in computing the 
d(*ceas(*d’s liability to super tax:— //c/d: 
the* sur])lus iiKMUue of th<* wife ap])ro})ri.at-(‘d 
by the trustees formed jiart- of <leceased's 
income for ])urposes of sujxt tax." Peukins’ 
ExEC'UToit r, 1n]^ni) Beveniuo POMltS. 
(1928), 1.3 Ti\x (’as. 851. 

691a. Or settlement.] — Where 

trus(-ees of a. settlement S(4. a.pa.rt cerLain 
sums annually for the maintenance of an 
infant, beneliciary A- allow the b.-darwu* of the 


income to accumulate, the income that is 
being accumulated is “receivable’^ by tl»e 
infant within 1918 Act, s. 5 (3) (c), ho is 
liable to be assess(‘d t-o siij^er tax in respe(;t 
of it. But representativ(j ass(*ssm(jnts to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
eitljer in respect of the actual total income 
of the infant, oi* in respect of a total income 
limited, as regards the particular trustee or 
guardian, to that income with which the 
trust or guardianship is concerned. — Inland 
Revenue Oomrs. v, Longford (Countess), 
Same v, Pakenham, [1028] A. C. 252; 97 
J.. J. K. B. 438; 139 L. T. 121 ; 44 T. L. H, 
416 ; 13 Tax Cas. 573, 11. L. 

691b. - Chargeability of guardian of minor.] — 

Inland Revenue (k)MRS. r. Lonih^’ord 
((V)untess), Same v, Pakenham, No. 691;i, 
nnle. 

696a. .]— By his will testator beque.ath(‘d 

1-0 his wife an annuity of sucli a sum as, 
after allowing for income tax at the highest 
ral-e for the time being & for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yearly sum of £3,500, A. directed 
that iherij should be no apportionment of 
siqier tax between the annuity the rest of 
Jiis wife’s income, but that the whole of the 
super tax payable by Ids wdfe uj) to but not 
exceeding super tax on £3,500 a year, with 
the income tax thereon added to it, should 
be attribute^] to the annuity &- paid by his 
trusU*es : —JJeld : tho4ruste(*s were not liable 
to repay to th(* annuitimt out of residue 
a sum arrived at on the footing that the 
annuity was to b(‘ar the highest rales of 
supra* ta.x payable on the annuitant’s total 
income, but wej*e li.able for no more than what 
wonld b(‘ ])ayable on a super taxable sum of 
£3,500 with the incomr* tax added thereto, 
nam(*ly, at the pi*esenl rate of income tax, 
£4,200. W ith the present i*xem])tioii, from 
sui)er tax, of Ihe first £2,000 of the income, 
the trustees would thus have to pay tlie super- 
tax payable on a. total inc.onK* of £6,200. — 
7/c AlUVTAtiHDALE (JiORD), CRAIG V, ARMAGII- 
DAI.E (Lady) (1928), 41 3\ L. R. 239. 

Reid. * Jlci^koth r eud- 

llcskrtlj, I *> K. H. .V. 

697. Add. Annniaf ions Refd. W’bitney r. 1. R. 
(kinu’s., (1926) A. (’. 37; I. R. Comrs. v. 
Pakenham, 1. R.. Coiims. v. liongford (1927), 
96 L. J. K. B. 882. 


PART XI. SECT. 3, SUB-SECT. 3. B. 

sy. Allinraiin hf/ f<dhcr to son - 
Fnutnrc At t. J h ‘20 ( I ). J A father, 
w1k> lind Haiti u hum of money to liis 
son, a nuirrjetl mam of full age, nntler 
a gratiiitons homi lo winch he Iiad 
honml himself to imy to the sou an 


anmiitv for a jiern»d of t.hret* years, 
claimed to tletluel- the sum in (|uehl,ion 
m ealeiilating tin* amount, of Lis t«}|,al 
ineonn* for super tax ]mn»oses, on tln‘ 
groumi that .ihove sect, (e) upidied 
to t.ln* fuse fit Id : tin* dednet ion 
was inadimshihle, in respoet tJiut the 
iiieoine tlispoiiiMl fell exaolh within 


the destniption contained in aLovt* 
s(*et. (f>), heing tor a pt'riod of l(*ss tlian 
SIX yt'arh. iVr it. must accord ingl\ bo 
dts'intMl to h(‘ thti father's iinamie for 
supertax puriKthCs -G11.LIKS r. Inlanp 
Ukmonck Comms . lJ!) 2 }»i S. C. U't. of 
Sess.) i:n. SCOT. 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 


4. 


Part I. — Nature 

After this case «add I 

Exemption from income tax.] — >SV6* Income ) 


and Objects. 

Ta.\ Act, J018 (c. JO), s. .'JO (1), iV Income 
Tan, A'o. 18:Jb, (ink. 


Part V.— Membership. 


44. Add, Ayinoiaiions AaS fo {1) Overd. Biddulpli i 

District Agricidl-uial Soc, v. Agricultural | 
Wholesale Soc., (19271 A. il 7(). N.F. R 
Wilts. A SonuTset FariucTS, [1928] Oh. 809. 

45. Add. Citatio}is ufjd. sub 'tiorn. UlDlwlA'li & , 

DisTJiioT AcnMnn/miAii SorrETY v. Aoiii- | 
(’ultural Wholesale Soerji^TY, [1927] A. 0. | 
70; 95 L. J. (Mi. 570; 180 L. T. 108; 12 ! 
T. L. 11. 701, II. L. ; 

Add, AunoiaiiiUi : — Folld. Ilv Wilts. A SoiiKi'set 
FaritKM-s, 11929] I Oh. ;!2I. 

45a. .] — ^A rule of a societ y r(‘gistej'ed | 

\ind<T 1898 Act originally i)rovided : ! 
“ Individual nienibcTS shall hold at- hsxst one I 


.share foi* eveiy Iweiii} aert^s or fractiofi of 
twent y aert's farnied by IIkmii up to 500 acres, 
at least one share for every forty acres 
or fraction of forty aci*es above 500.” By 
succesHi\t‘ amendments tlH‘ words “ one 
.share ” were alt (‘red to ” sha r(*s of tlic 
nominal value* of i‘5.” Ap])lt-s. had luHamu; 
m('inb(‘rs of tlu* sociidy b(‘for(‘ t h(‘ date of the* 
last ainendnu nt, A th(‘y took n(» steps for 
till* purpose of diss(‘nting fi'om it : — Held: 
th(‘ rul(‘ as am(*nded was ned- invalid. A- w'as 
binding on applts . — lie AX'iLTs A Somerset 
Farmers, |1929| L (Mi. 821; 98 

L, .1. (Ml. 17 ; 1 10 L. M\ 820 ; 45 k. It. I 12, 
(’. A. 


Part VII. — Disputes. 

57. Add. Annuldluui : As tu (2) Refd, Bidduljdi A 1 )istnel< Agrieultur.il Six. v. Agricultural Wlioh 

sale Soc., 1 1927] A. il 70. 


PART VI. SECT, 2. 

E.f. J*<)uifr to horroio — licstrutnl t)i/ 
lulrs .] — W^liere tlio rules of a ko(*u* 1> 
n^t^iHtcreil inidorliiduhtiicil & I’rovidciit 
Societies Aet, lUOS, wiucli lias no 
implied power to borrmv mom*y, 
autiionse ouly borrowiii^i: liy txUim; 
de]>oHils or on bonds, borrow'iiiK bv 
nii‘ans of dcbenl ui i‘.s is unaut boused 
cV idtru rirr.s.-- S api.kii r. Alcki.aM) 
(Jo-orKUATIVE yOf’IKTV, L’l I)., 11020) 
N. Z. L. K. 81.— N.Z. 

sk. JJntu of Umltr.] — A person 

proiiobiiiy: to lend money to a society 


H'f^isteiod under Industrial N: riovjdent 
Societies Act. 11)08, must satisfv him- 
self as to its power to boriow, must 
see that tlie loan wliioli ho is aliout to 
make is wiLhin the linuts of that [xnver. 
— SAUiJour. Aucklanp Co-ocluntivk 
Soeuri’Y, Ltd., I1920J N. Z. J.. ii 
84.— N.Z. 

sm. J*uwrr to lend —Rural nnhls 
sortr1i/.]—A rural credit s soeie1> iii- 
corjiorati'd undiT Rural Credits Act., 
V. A., 1021 (e. 173), has no powder t.(» 
lend monev diivetly, but merely pixver 
to guarantee loans, A a loan made by 


t.lio Kocietv cannot, gue it a liioi or 
(‘b«i,rg(‘ und(X' llx' Act.--ltOBi.iN Rubai. 
(lucuri.s ,S()«'ii'n’v v. Nuwton, 11027 1 
1 h J.. R. JO.-i ; :b, Alan. L. R. 1J7 ; 
1102()| 3 W. W’. R. .'iOO.- CAN. 

PART X. SECT. 1, SUB-SECT. 1. 

sp (Uwrdlalum of icffifitr}/ 1 — Tlic et. 
wall mak(‘ an oi-der t,o wind up a society 
iegint(‘red mid(;r 1803 Act, notAvll.b- 
standuig the cancellation of the 
registry under sect. 0 of that Act. 
— Rv CaSTLK(M)MKB c:o-oPKBvnvB 
Socimv, I]!)2(;i 1. R. 238.- IR. 
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INFANTS AND CHILDREN. 


Part III. — Civil and Legal 

42a. .] — Ee Keane, Lumley v. Dek- 

BououGH (1871), L. It. 12 Eq. 115 ; 24 L T. 
780 ; 10 W. K. 1025 ; sub nom. Ee Keane,' 
Ee Lumley v. Dksborough, 40 L. J. Ch. 
017. 

AnmUttions : — Mentd. Bulley v. Bulley (1878), 8 Ch. 1). 479 ; 


Capacity and Disabilities. 

Charlton v, Cliarlton (1883), r)2 L. J. Ch. 971 ; Grocr v. 
Yoimf? (1883), 24 Clu D. 545 ; Re GlanvUl, Ellis v. Johnson 
(1880), 31 Ch. D. 532 ; MicheU v. Mlchell, [1891] P. 100. 

62. Add. Annotation : — Refd. Re L. A. & B. F. M., 
Official Eeceiver v. The Debtors (1926), 95 
L. J. Ch. 258. 


Part V. — Contracts. 


160a. Contract for exchange of chattels.] — con- 
tract for the exchange of chattels entered 
into by an infant is a contract for goods 
supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 
s. 1. But an action by an infant pltf. for the 
recovery of a specific chattel transfeii'ed to 
deft, under such a contract will not succeed, 
unless pltf. can sliow a total failure of con- 
sideration. The saujie principles apply in 
such an action as in an action for the recovery 
of money paid under a void agreement. — 
Reaiw’E V. Brain, 11929] 2 K. B. :n0; 98 
L. J. K. B. 559 ; ill L. T. 204 ; 45 T. L. R. 
501 ; 73 Sol. .To. 402 ; 93 .T. V. .lo. 380, D. C. 

194. Add. A7i7ioiaiion : — Refd. Skipp v. Kelly 
(1920), 42 T. L. R. 258. 


207. Add. A nnoialion : -Apld. Rearce l\ Brain, 
LI 929 J 2 K. B. 310. 

207a. Chattel transferred under void contract 

of exchange.] — Pearc e v. Brain, No. 100a, 
ante. 

209. Add. Annotation : — Refd. Pontypridd Union 
Grdns. a. Drew (1920), 90 J.*P. 169. 

210. Add. Annotation : ~ Consd. I*ontypridd Grdns. 
V. Drew (1926), 95 L. J. K. B. 1030. 

213. Add. Afinotatlon : — ^Refd. Pearce* v. Brain, 
[1929] 2 K. B. 310. 

347. Add. Citations 95 L. J. Ch. 258 ; [1920] B. 
& C. R. 19. 


Part VI. — Misrepresentation as to Age. 


363a. S. P. Bartlei’T v. Wells (1802), 1 B. At S. 
830 ; 31 L. J. Q. B. 57 ; 5 L. T. 007 ; 26 | 
J. P. 228 ; 8 Jur. N. S. 702 ; 10 W. R. 229 ; 
121 E. R. 924. 

Arnutlatioits : -Polld. Oo Iloo v. Foster (]8()2), 12 C. B. N. 8. 
272. CODSd. Miller v. Blaiikloy (1878), 38 L. T. 527. 
Refd. Brine v. G. W. lly. (1862), 2 B. & 8. 402 ; Saundruy 


V. Mitchell (1863), 9 Jur. N. S. 968 ; Leslie i\ ShelU, [1914] 
6 K. B. 607. 

373. Add. Annotations : — Refd. Ec L. A. & 
B. F. M., Official Receiver v. The Debtors 
(1920), 96 L. J. Ch. 258. Mentd* Ee Llanover 
S. E., [1926] Ch. 020. 


PART V. SECT. 2. 

sa. htfe insurance.] — Under Sas- 
kat/Chowan Insurance Act, 1925, c. 2(1, 
of 1924-25, 8. 175, a contract for life 
insurance cuteriHl into hy an infant 
over 15 years old is fully binding on 
him, oven though his promissory note 
is accepted as conditional jiayment of 
the first premium. He Is not, howiivor, 
liable on the note. — ^Westkkn Life 
Asrukance Co. V. Akairthong, [1928] 
2 W. W. II. 49.— CAN. 


PART V. SECT. 3. 

142 ii. .] — lAiPRHiAL Bank 

OF Canada v. Reid, [1928] 3 1). L. It. 
198.— CAN. 

k. On appeal, 28 Man. L. II. 229. 


PART V. SECT. 4, SUB-SECT. 2. 

183 vii. .] — Shepard r. 

Bruner (1915), 19 I). L. 11. 869 ; 31 
W. L. Jl. 721.— CAN. 


PART V. SECT. 4, SUB-SECT. 3. 

b. On appeal, 16 O. L. R. 53. 


PART VI. SECT. 1. 

360 viii. .] — Held : a minor, who, 

by falsely representing himself to he a 
major, has iiiduced a person to enter 
into a contract. Is not estopped from 
pleading his minority to avoid the 
contract,. — K han Gul v. Lakiia Singh 
(1928), I. L. R. 9 Lah. 701,~IND. 


PART VI. SECT. 2, SUB-SECT. 2. 

376 iii. .] — Where an infant lias 

obtained an advantage by falsely 
stating himself to bo of full age, equity 
mil restore Ids illgotten gains & release 
the party deceived from obligations 
or acts In law induced by the fraud. — 
Kumar Ganganand Singh v. Maha- 
rajah Sir Rameshwar Singh Baha- 
dur (1927), 1. L. R. 6 Pat. 388 — IND. 

376 iv. '.] — Held : a minor, who 

has entered into a contract by means 
of a false representation as to his age, 
though not liable imder the contract, 
may, in equity, be required to return 
the benefit he has received hy making 
a false represontAtion as to his age, 
whether ho be a deft, or pltf. — Khan 
Gul V. Lakha Singh (1928), I. L. R. 
9 Lah. 701.— IND. 
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Part VI 1 1- 

438. Add. Anrwtaiion Mentd. lie Silva, Silva v. 
Silva, [1029] 2 Ch. 198. 

464a. .]— Salsburyv.Bagott (1677), as 

reported in 2 Swan. 603 ; 36 E. R. 746. 

AnnoiaU^ ; — Coiud. Held v. Moore, Field ». Brown '(1855), 

7 De (}. M. Sc, 0. 691. Uentd. Qlumdalolltch d. Nannton 
V. Leman (1775), i Wm. Bl. 993. 

538a. Rl^ht to sell timber.]— M ason v. Mason 

(1724), cited in Amb. at p. 371 ; Mos. at 
p. 224 ; 27 B. R. 246. 

Annotation Comd. TnlUt v. TulUt (1759), Amb. 370. | 

557. Add. AttTioiaiion : — Refd. The Fagernes, 
[1926] P. 185. 

576. Add. Annotation Mentd. Ee Silva, Silva t>. 
Silva, [1929] 2 Cli. 198. 

657a. .]— Hastings v. Ouuk (1840), 11 Sim. ' 

205 ; 59 E. R. 853. 

Junotatiom -Mentd. Evans i\ Can’ington (18r»l»), 1 John. 

& H. 598 ; Moredyth v. Meredyth, [1895] V. 92. 


-Property. 

666. Add. Annotation : — Generally, Refd. Republica 
do Guatemala v. Nunez, [1927] 1 K. B. 669. 

669a. Covenant to disentail & resettle— Ineffective 
as resettlement.] " NiGiiTiNa ALE v. Feeuers 
(Eael) (1733), 3 P. Wms. 206 ; 24 E. U. 1031. 

Annotation Tarloton v. Liddell (1851), 17 Q. B. 390. 

685a. Not acceptance of Jointure.]— Lucy v. 

Moore (1730), 4 Bro. Pari. Gas. 343 ; 2 B. R. 
232, H. L. 

731a. Settlement with sanction of court — Effect 
of.] — settlement made with the sanction 
of the ct. on the marriage of an infant, of 
certain funds alleged to represent the infant’s 
share under a will : — ]Jeld : not to operate 
as a confii'ination of prior dealings by the 
i-rustees of the will. — Z ambaco v. C 
(1871), L. P. 11 Eq. 439 ; 24 L. T. 770. 

Annotations: — Mentd. Dowbijrffiu r. TrotUn*, lYotkT v, 
Trotter (1872), 20 W. JL 791 ; Thoianon r. S. E. J{y., 
S. E. Ry. V. Thomson (1882). 30 W. R. 537. 


PART VII. SECT. 1. 

sf. General rule.] — An infant is liable 
for his torts of all kinds, & the tender- 
ness of his is immaterial, except 
when the action is founded on malicje 
or want of care. — Continental 
Guatuntt Corpn. op Canada, Ltik 
V. Mark (B. C.), [1920] i 1). L. R. 707 ; 
[1920] 3 W, W, H. 428.— CAN. 

381 i. Tort independent of contioct — 
Infant liable.]— An infant wlio scHh 
goods, of which he is in possciHsion 
under a lion agreement, is Uabk^ in 
damages for the conversion, since it 
not a wrong conimctcd with the 
contract.— M oOallum v. Urctiak 
(A lla.), [1926] 1 W. W. R. 137.— CAN. 

q i. .]— A father, who iicgligimtly 

left a shot gun & bhclls when* they were 
ticccssiidc to his eleven -year-old son : 
—Held: liable m damages to infant 
jdtf., who was injured by the dihcLargo 
of the gun iii the hands of the son. 
The fact that tlie motiior of pltf. might 
have prevented the accident did not 
prevent recovery against the father & 
son by pltf.— B lack t*. Hunter, [1925] 
4 D. L. K. 285 ; [1925] 3 W. R. 
393.— CAN. 

q ii. .] — A father is not re- 

sponsible at (5ommoii law for the 
torts of his infant child, committed 
without hiH knowledge, consent or 
sanction, & not in tlic (joiirse of his 
employment of the (diild — Bobby v, 
Chodikek, [1928] 3 VV. W. K, 392,— 
CAN. 

sg. Liability of stranger.h-Vlit. was 
Injured by a bullet fromaii air-rifle fired 
from a window in deft.’s bouse by a boy 
of fifteen years, a friend of deft.'s four- 
teen years old son : — Held : on the facts 
negligence on the part of deft, was not 
shown, & he could not bo made liable for 
the wrongful act of the boy. — M onte - 
8ANT0 r. Dl (IBALDO, [1927] 3 D, L. R. 
1045 ; 60 0. L. R. 610.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 1.— 

C. (a). 

c i. .] ' Held : the estate of an 

infant, being an estate tall in jmssession, 
could bo sold under R. S. O. 1877, 
c. J37.— Re Gray (1895), 26 (). R. 355. 

—CAN. 

sh. Exeetdion of ronveyamr by infant 
— Application — Hy petition.] — Jtc , 

Mills, Owen t\ Cawbell (1854), 4 i 
Gr. 630.— CAN. 

I PART VIII. SECT. 1, SUB-SECT. 1.— 

I C. (b). 

sj. roKHi to order sale ~(ht appltca- 
iion of official gmirdian-Jn foniioswe 
action. \—£\io rights of infants ar(‘ 
protoct(‘d & represented by the official 
guardian, who, in foi-eelusun* actiouH, j 
has the right to ask for a sale by the 
et. in case he deems it in the intor(*st 
of the infant, while in England no 
offieJal is vested with the like t)ow(U*s. — 
Kemp r. Beattie, 119291 l 1). L. R. 
55 ; 03 0. L. R. 176.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 1. 

r i. .]— A conveyaii(!0 of land or 

mtge. made by an nfant is not 
absolutely void, but voidable.— Mi i>lh 
, V. Havib (1860), 9 C. P. 510.— CAN. 

PART VIII. SECT. 3. SUB-SECT. 2. 

460 ii. .1 — L’Hirondelle r. 

The'Kinu (1917), 16 Kxch. ('. R. 196. 

-CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

472 i. t^erson entenny liable to aeeount 
to infant — H^hether applicable to tenant 
in The general rule in 

equity, that an infant is entltleil t-o 
treat a person, who takes possession 
of ids estate, as his bailill or agent, 
applies to a case wiicro the party in 
possession is a tenant in common with 
the infant, altliough therc has not iioeii 
any ouster or exclusion of the infant, 
or any denial of his title.— C ourcikk 


r. UouucTER (1879), 26 (tr. 307 —CAN, 

PART VIII. SECT. 4. SUB-SECT. 3. 

sk. Jtiyht to receiir insurance moneys 
-- Whether bond nr sreuritji retpnred.l — 
A guardian, amiointed or constituted 
by Doinestic Kelatums Act, 1927, 
c. 5 (AJta.), is authorised to receive' 

manage insurance moneys puvable 
to the infant Ik to givi' a valid discharge 
therefor; ik, ulien sneh money or pro- 
lierfy is received without action, the 
guardian is not required to furnish 
a bond or other security, there being 
nothing in said Act authorising tlic ct. 

1 0 re(iuut‘ said guardian to give Hce'urit v. 
If, howc'ver, the guardian is forced to 
bring an action in ordiT to obtain tbe 
moiicv, the practiei' of tile ct. would 
reqinic the money to be paid into et. 
HubR'ct to its order, A' si'curity would 
prebabJy be required bi'fori' the iiuy- 
ment over to tbe guardian. — Jir 
JioMESTio Relations Act, 1927, He 
PCLKAUREK, |1928| 4 D. L. R. 821; 
[19281 3 VV. W. JL 323. - CAN. 

PART VIII. SECT. 8, SUB-SECT. 2. - 
B. (a). 

si. />// mother latrjiortLny to act as 
(fiionhan linii aeirpted aftn infant 
atUnned nialonly.] — Where a Hindu 
married woman with her two major 
sous & she purporting to act as guardian 
for her t-hircl son, an infant, granted a 
lease of a certain property of which she 
was in possession, for 21 years with a 
covenant tor renewal for another teriii 
of 10 years', ^ the infant, afti'r attaining 
majority, ratitleil tfie lease b> accepting 
rent: — Held: the mother, who was 
not tlie guardian, could not enter inlo 
any contract on behalf of thi' infant 
which would be bmdmg ou him ; ^ 
as the contract was void us I’cgards t])(; 
intant, it could not be made good by 
rdtiticatlon.— M ahendra Natji Sm- 
MAM V. KAILASII NaTH 1>1H (1927), 
1. L. R. 55 Calc. 811.- IND. 
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Part X. — Maintenance and Advancement. 


810. Add, A utioiatkms : — Consd. llyrrian v. Hyman, 
A. C. «()J. Refd. Ji. v. Jl. (1928), 
97 J.. J. J*. 81. 

831a. Ascertainment of period of twenty-one 
years.] — Testator, who died in Nov. 1893, 
gave ms net residue, subject to certain life 
annuities which did not exliaust the income, 
in trust for a bachelor’s children who should 
attain twcuity-one, with a gift over in default. 
In Mar. 1899, tlie judge ordered the surplus 
income to be accumulated for twenty-one 
years from testator’s death, i.c., until 
Nov. (), 1914, or until tiie bachelor’s previous 
(l(‘ath without leaving issue. Diu’ing this 
t.w<‘nty-one yi>ars’ ])eriod the bachelor married 
A l(‘aving three children, two of whom 

n (']*(' still living. IVnjjiorary orders for 
maintimance were made. In Nov. 1914, tin' 
judgi* d<*clared that as from Nov. 0, 1914, the 
two (duldrcui tiien living were (*ntitled to 
maintenance under (\>nveyancing Act, 1881 
p*. 41), H. 43 (1), but that notwithstanding 
•sub-sect. 2 any mconu* not so applied passed 
as on an int^(;stacy. In July, 1927, the elder 
child attained tw(‘nt y-oni*, h('r contingent 
moiety V('st(‘d in po.ssession. T}i(‘ question 
lia\ing arisen whetlier, having regard to 
Law of Pr()p(Tty Act, 1920 (c. 2()), s. 105, the 
ord(‘r of Nov. 191 1 ought still to be acted 
on with regai-d t-o the younger child’s con- 
tingent/ moiet y : —Hc/d ; (1) tlu' effect of 

s(‘ct. 105 was that the yejars of minority 
a/ccumulation, which coinmence'd during the 
tw<nty-on(j year-s’ ])criod, were not to be 


reckoned in ascertaining that period, & the 
income of the younger child’s contingent 
moiety must in the first place bo applied for 
her maintenance under Conveyancing Act, 
1881, s. 43 (1), & the balance could be validly 
accumulated under sub-sect. 2 ; (2) quite 

apart from sect. 165, the moment the elder 
child attained a vested interest as a member 
of the contingent class, there could be no 
(piestion of intestacy as to any part of the 
capital or income . — Re Mabeu, Ward v, 
Mabjor, [1928] Oh. 88 ; 97 L. J , Ch. 101 ; 
138 L. T. 318. 

838. Add. Annolaiion .-—Retd. Rc Rainc, Tyerman 
V. Stansfield, [1929J 1 Ch. 716. 

935. Add, Annotation : — Mentd. First Garden City, 
Ltd. V. Bonham -Carter, [1928] Ch. 53. 

1006a. Whether limited to children living at 

date of will.] — Freemanti-k v, Taylor 
(1 80S), 15 \T-s. 3()3 ; 33 E. il. 791. 

1059. Add. Annotation : — Consd. Rc Kaine, Tyer- 
mari v. Stansfield, 11929] 1 Ch. 716. 

1066. Add. Annoiatixnis : — As to (2) Folld. He 
Stokes, Bowen v. Davidson, [1928] Ch. 716. 
Expld. Re Kaine, Tyerman r. Stansfield, 1 1929 j 
1 Ch. 71({. 

1074a. To enable business to be carried on — 
Giving guarantee for firm of which son was 
partner.] — Jlehl : an advance to the son, 
within the descriidion in a settlement of 
money advanced “ to enable him to carry on 
his business.” — Berry v. Morse (1847), 1 
U. L. Cas. 71 ; 9 E. R. 678, H. L. 


Part XI. — Care and Custody. 


1156a. .] — 4M)o welfare of a child is tlie para- 

mount consideration guiding tlie et. in 
making an order as to its custody. But it 


is not the only consideration, & the next 
(consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 


PART X. SECT. 1, SUB-SECT. 1. A. 

757 ii. ' * -1 It iH till* futlior’b 

duty toiaaintiim iCfduoaU’ Ins cliildrcn, 
who arc irK5U])ahlc ot supporting: thciii- 
si*]vcs, cS:, althoui^h the Jaw has uIwunh 
recoj^riiiscd this duty, civil c.ts liavc 
no direct nii'ans of oiiforciug this oliliga- 
tioii so as to compel Jnni to iiijiintum 
them out of property iii uliicli they 
lia VO no iiitcrc'sts. -Waltkk v . \\ altjou 
(1027), i. L. il. .or> Calc. 7:n.-IND. 

PART X. SECT. 1. SUB-SECT. 1. - 
C. (a). 

783 V. — Mahral M'rriccs 

rnidercd to «/rpsoa.] — WlLldAMS v. 
(h/AUK (1027), 30 W. A. L. It. J].— 

AUS. 

part X. SECT. 1, SUB-SECT. 2.- A. 

sm. Affrannenf by third party to main- 
tain infant .] — Whore any person has 
exproHbly or impliedly undertaken to 
pay for tho niainteiiance of a child, 
neither the child himself, nor, if he is 
(loud, his estate is liable for such main- 
tenance. — MoGuiNKsa r. MoGuinebs, 
tl02ol N. Z. L. U. N.Z. 


PART X. SECT. 1, SUB-SECT. 2.— 
H. (c). 

i. One fund supplenmtiar-y to 
otJur — itesort had to pninary fund first ] 
— Testator directed tJiat sums ol 
tJ3,()00 should bo invested A' lieid for 
each of his childien, ^ sliouid ho paiil 
over to each of them at tlio aire of 
tAveiity-Jlvo, & empowered his trust, ees, 
for niarrianro or equipment in business, 
t'O luiy to a clilld, although not yet ot 
that affe, any portion of tliat sum. 
Tho residue of his estate he left in 
liferent to his wife ^ in fee to his 
cluldren equally. In a question as to 
whetlior the wife’s liferent or the income 
of tlio children’s legacies was liable 
primo loco for the cost of maiiiUilning 
educating the cliildren : — Held : as 
the clilldi*ch wore vested in separate 
estate, the cost of their maintenance & 
education fell to be mot in the first 
place out of tho income of that estate. — 
Kkr’s Trustkks v, Kkk, 111127 j 8. C. 
52. -SCOT. 

PART XI. SECT. 1. 

o i, 7 Wilder Children* 8 HrotcHion Art, 
1327 — Effect of 2^roceeding8 in magis’ 


trate*s court .] — Under Cliildren ’s Pro- 
tection Act, IL 8. U. 1327, c. 273, 
H. 25, the fact that the proceedlngrs in 
tho uniKistrate’s et. do not prevent tho 
jiidj^e oi the Supreme Ct. from directing: 
that tho custody of the eiiild be given 
to the iiareiit, is recognised ; but if 
the judffo is of opinion that the parent 
has neglected 6c deserted the child, 
or has so conducted himself that in the 
opinion of tho jud^e he ought not to 
lie allowed to set up his primd facie 
right to the custody of the child, ho 
may in his discretion decline to make 
the order . — He Cuiemelewski, [1928 J 
2 D. L. IL 43 ; Cl O. L. R. 651.— CAN. 

sn. Jurisdiction of Supreme Court — 
Of Ontario — Child adopted by defendant 
under Adoption Act, 1321 — Effect of 
order of county court judge .] — Cullen 
V. Kemp, [1925] 4 D. L. IL 579.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1. 

p i. In case of male child .] — 

Where tho question of the custody of 
an infant Is involved between parents, 
it is preferable in all ordinary circum- 
stances in tho COSO of a male child that 
it should bo brought up by & have tho 
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hoen impeached, k cfftrt will be j^ivon in a 
parent’s ri^lit cV. desire for the custody of his 
child wdiere the \v(‘lfar(‘ of that (diild does not 
require a contrary decision. lie Tjiain, 


'PiiAiN V. Tayi.ou, [1020) (’ll. ; 9.^> 

I.. .1. (’h. 292 , i:jr» li. T. 99 ; 70 Sol. Jo. 
o:m, (’. A. 


caw & p:uiaaiu*(‘ cf iN f.itluM* 

l*AKSO\S r. I'AKSOVS, UJCJS] N. Z. L. J{. 

177.— N. Z. 


PART XI. SECT. 2, SUB-SECT. 4.— A. 

1126 iv. A child 

is further prot ceded by Childrens 
Protection Act, It. S. O. 1027, c. 270, 
a. 2r» (3), which provldcH that wia'ii 
it has hcen abandontul or dcHcrtcd, or 
ha.s l)c(*n allowed l)y th(‘ jjarent to ])C 
iiroiifrht up by a C-h’ldrcn’H Aid Si)cict\ , 
or by anoth(;r person, in (drcniustanccs 
■which show that the parent w'as nn- 
nimdful of his parental iluties, the jnd^j:c 
shall not prlve the (diild to tho parent, 
nnlesK salistled that, havinu: regard lo 
the welfare of tho eliiJd, h(‘ is a lit 
person to have the custody of it. When 
once a child lias been taken from Its 
jianmts &: made a ward of a. Childj*<‘n's 
Aid Society &; Ihen placed out wiMi 
foster Tiarents, th(i pareid.s have for- 
feited liieir natural rights. iS: ot.la'rs 
have aoqniri'd rights, 'riie words 
“ liaving regard to the w'elfarc of the 
eliiWi ” indicate' that liie inti'nlion 
of the statute is tliat the' nnlgc. m 
deterinimng whethe'r the parent is a 
tit person to have the eiiild i-esloreel t«» 
inin, slnuild contrast the situation of 
the child in the can- <»f its foster pare'iits 
with tiiut. winch it would oceupN if 
restoiH'd t,o its natural parents — /iV 
(’HiKAiiOLi-nvsM. |1J)2S1 2 ]J. L, i;. Ill: 
()1 (). L. 1{. (i.'il. -CAN. 

1126 V. - . 1— In i'Acre is- 

ing its jurisdiction, de'iiva'el Irom tin* 
( ’t. of ('banee'i'A, as to tin* custoeh of 
a eliiJd whom its parent has allow ( mI 
to he brought up bv aindlier person 
at that pi'rson’s expense, the dntv A 
powt'r of tlu' Iv. 11 of Saskatciiewan to 
deeule the iiuest.Km ol eust<Mlv' in 
a.ceordane(‘ with llie prmcjpU' of <>(|iiil\ 
tliat/ the paramount consideration in 
sneli eases is tiie e'liild’s wellai'e in its 
W’idesti sense is not limited or impaired 
by Infants’ Act, J{. S. S. P.>2b, <• l‘»r», 
K. 7 (h). 'Pheri'fore, altlmngh tlie et 
coiieJmles that/ the lairi'iif. has not been 
** niimindfiil of his iiarental (lnt,u*s ” 
within said seellon, it sliould not, 
nevi'rtheless, order the cliild to lu* 
restored t.o him if in its opinion tlie 
(•Idld's welfare in the wadi'st sense, / >. 
it*. mati'riaJ, moral, ri'bgions A i)h\snal 
well l»emg. ri'(|uires that, the order 
should be refusi'd. -h’( Itoss, IJohs r. 
Ab'NioiLLA Mc’NkiI/I , I IP2SI 3 I). L. P. 
:i:»l ; I Jl)2SJ 2 ^V. W . II. KJl ; 22 Sask. 
h II. ‘»(ir..-CAN. 

r i. ValidUu of a{tr€C7nent .} — ■ 

ClIlSHOPM V. ClIlH 110 J,M (P.M)S), lb 
S. C. II. ll.'i.— CAN. 


PART XI. SECT. 2, SUB-SECT. 4. -B. 

1141 ii. .1- Where a 

daughtei, then being past fourteen 
years ^ eiglit months of age & not 
without ade<iuate liitelligenec to make 
a reasonable choice, cYpnwsed tier 
desire to remain w'lth resp. witii wdiom 
she had been living happily for seven 
years, tlie ct. ri'fused a writ of habeas 
corpus to the mother.— MAitaii alp t\ 
ForuN’Ki/PK, [19271 2 D. Jj. 11. 173 • 
L1927] S. C. H. 48.- - CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 


1151 XX. - — .] 

[1927] 3 1). L. 1 
W. W. II. 093 ; 21 

CAN. 


Cody v. Cody, 
I. 349; 11927] 1 

Sank. L. ll. 391.-- 


1154 iv. .]— 7 ?c VOLTNO, 

1 D. L. R. 511 ; 58 N. S. U. 

CAN. 


ri92G] 

372.— 


1154 V. — -.] — Gicmr, Gehm r. 
CIATJENS (B. (\). fl927j i D. h. II. 

382. — CAN. 


J«S. 


; 1154 vi. .1 -'riie tirst, \ p.ira- 

j mount matter for the eoiisuleral ion of i 
' t h<' et . IS t he welfare ot (lie eluhl, w Inch 
j IS not. to l»(^ measured hv monev only 
«»r bv phvsK'ai eoiiilort onh, but is to 
be taken in its widest M'use ’I’lie 
mom] religious welfari' of the child 
must, be cousiili'red, as w'ell as its 
])hvsieal YVt'll-beinn, nor are ties of 
alleidion to be disregarded Miougls tlu'i 
are not. eonelusi\e. W m peh i. 
\y \i/rKK(1927), 1. L. 11. C.iU*. 731. 
IND. 

PART XI. SECT. 4, SUB-SECT. 2. A. 

aa i. .] — A father will not b(‘ 

deprivt'd of the custody of his ehildn*Ji. 
nu'rolv because his wife piefeis to live 
away from him.— /^c Guvy', 119251 I 
1). L. II 381.— CAN. 

aa ii. S. 1\ M. r. M , [19201 S. (’ 
778 —SCOT. 

aa iii. .1- Where a wife has 

deserted lu'r husband 8: t.aken f.heir 
children with her. hut is unable i,(t 
prove such eonduet against ium as 
would justify her m doing so, then' is 
ihj just cause to deprive him of his legal 
right to the custody of the ehildren 
7*V Dzydz, lie llozicrivT (IMan ), 11927] 

I 1). L. II. 1110; 11927] 1 W W . II 
I 3cS(). - CAN. 

aa iv, ]-A father has an in- 

alienalile right to the I'lislodv of his 
minor son, unless then' ait' ovt'i- 
witelming eireutnstaiu es to tin' eon- 
trarv— A hdii, Aziz Kfiav n JS.vN'in-: 
Kiiw (1920), I. L It 19 All .532 — 
IND. 

aa V. - Jh’ Simonson, Simon- 

Hov r Sf/YATEV (Sask.), II927J 3 
! 1). L. R. [>13.— CAN. 

! aa vi. - 1 — On an apjdieation l)\ 

I a fatlier to obtain Iroin Mitt motlier 
custody of an infant son Irom siv to 
Roveii j'tmrs old, vYht're then' wen* no 
allegations of moial impropriety on 
eil/ht*r person’s part '--Udd • although 
from the luunt of view of Uie jin^st'ut 
happint'ss ot the child, the et. might 
hesitate t,o remove him from tlie cus- 
(-otlv of th(? mother, tho para, mount 
C/onsKieratiou of the future as well tif 
the prt'seut. welfart; of the ehUd, who 
was just, niqiroaehing a timt' of life 
w'lieu cl fat hep’s care \ giiidaiiet* would 
ht' all important, reqiiin'iJ that he 
sliould be 111 the eust.odv of tlie father. 

- /.V Hyptov, [1928 1 N Z. L. R. 1 I.). 
N.Z. 

PART XI. SECT. 4, SUB-SECT. 2. G. 

o. Revsd., [1925] 1 1), B. U. 701 : 
[192.0] 1 W. W. R. 378 , 19 Sask L Jl. 
247. 

o i, .] — WJiere a child, upon t,he 

deatli of its mother, lind hei'ii jilaei'd 
teiniiorarily by tiu* father in the can* 
of a near relative under an armnge- 
inent. wiiereliy he VYas to x^ay for its 
mamtenaneo, but ho had failed to 
keep up the xiayrneuts, upon lus 
' remarriage the reJativi* n'fused tla* 
custody of tlie child to its father — 
Jfeld • in tlie eircumstaiiee, the fatlicr 
had not siirreinlered his parent.al right 
over the cliild, nor had the prim'} facie 
presuiiiptioii that it was for the child's 
iie/iicfit that it should be in the mistody 
of its natural i>areiit lu'cii displaced. — 
Re MIPPS, [1928] N. Z. L. U. 158. -- 
N.Z. 

PART XI. SECT. 4, SUB-SECT. 3.-^- A. 

sp. (]hild handed to father — <€• in 
CHstodu of father's nhduins .] — A wife, 
living apait from lier liusbuud, met 
him in tlie street, plaei'il the younger 
child of ilic maniage, a girl ogetl tiY'^e 
inontlis & at tliat time in a delicate 
Ht.iite of iioalth, in his arms, A left the 
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child w'lfli him The mot.lier made no 
imiuirK's as to the firovislon w'hich tho 
f.il her w.is able to make for its eai'C, 
nor dill she ari,erwar(ls make any 
impiines ah to its welfare TJie fatlier 
Iiasnig (lie<i, the mot her brought an 
artimi for delneiw of the child against 
relatives oi the iatJii'i-, in wdiose care 
the ehiUi iiad In'Oii plat'i'd by him. 
Cireiimstanees m wliieli tlieet onlei’od 
di'bvorv ol the I'hild t.o tlie mother. 
Seinlih : tlu* mothi't had not aban- 
doned the ehiliJ wilJiin C’ust^idy of 
Children Act, IS91 (e 3 )— M'LkaN" 

e. liAltDli-, 11927] S ('. 34 1 -SCOT. 

PART Xl. SECT. 4, SUB-SECT. 3.— B. 

b i. - - Jdalti nf - Interest of child 
fust eonsidnation.] Adult,('ry by a 
W'lfi' might not to be regarded for all 
lime \ iimler all eireumwtaiiees as 
siitlieient to disentitle lu*r to access to 
Ol' ('\('u to till' eust.odY of 1h(' children, 
'riie et. will luivi' regard to the par- 
ticular eireiimhlanei's of eaeh easi*. 
alWiiNs l)eaniig lu mind t hat the lienellt 
A the iiit.i'ri'ht ol the infant is t.he 
parainouiit, eonsi(b‘iat ion. — Bdpton r. 
Bolton, 11928 1 \ Z. B II. 173.-- N.Z. 

PART XI. SECT. 7, SUB-SECT. 2. A. 

1216 ii I>nfht o/ (ourl of 

appeal to nU< i lei e 1 /,'< I ’ msi.ky , 1 1928 ] 

1 I). L. II. 193 CAN. 

1221 i. Infant to he fieed from 
impiopir rediaint 1 —'Phi' wiit of habeas 
corpus is the proper reiiu'dY of a motiier 
who wislii's to rt'gaiii possi'ssion of her 
child illegally kept or del aiiieil from her. 
— S'J’IOY I-.NHON r FliOUANT, II92.')| 4 
1). L. R -.39 , 1192..1 S. C. It. .>32 , 
alfd., 119271 A. C. 211 ; 90 J.. .1. I’.C. 1 ; 
l.B> B. T. 20:> ; 13 T. B. it. 0. CAN. 

PART XI. SECT. 7, SUB-SECT. 2. - 
B. (c). 

1239 I. \'urs( 1 ’Phe parents of a 
child jilaeed it. in tlu* care of a nurse 
emplo>ed at ail hospital slimtly afti'P 
its birth. 'Plu' parents thou had no 
home of their own, A weie in poor 
ciie,nmsfariee8, the mot, her wais blind, 
<5s: the Tattler’s sight, sirioiisly impain'd. 
\\'lien the child was .ilxml thiee \ ears 
old, tin* pail Ills had a hoim of tbeir 
owm, A thougli till' child was well 
tieated at the hospital the parmits did 
not lia\i‘ free xeee.ss to linn, A were 
losing tmieh with him. Held: the 
child should be handed over to the 

f. ilht'i*. -/»V JUxiERS (1923), 19 Tas. 
1.. II. n. -AUS. 

sq. Rdatier Rnfrnsttd imth i ustodp 
bp Jatkei tf' mother 1 -IvlY’KNKo r 
V MIDI), 11928] I I) il 9V> , I 1928] 
S. (!. II. 121 CAN. 

PART XI. SECT. 7, SUB-SECT. 4. 

1252 i. — llnsbnnd ai/innsf irtle - 
i'hitd out of the jiirisdiefum | - Bjion an 
applii. under Infant s' Vet, ll. S. ().. 
e. 18(!. bv t,h(* fatlier of an inf.mt,, for 
an order for the eiistoih^ of the infant, 
it was held as the mfa.nl was not. at the 
time resident in Oiitaiio, the Sn pi enii' 
(’,t of Ontario had no jurisdietion. 
As till* xiroeediire nndi*r Infants' Act 
18 au alternative lu'oeeduii' to the 
procedure bv writ ol habeas corpus, 
the jurisdiction must be limited to eases 
where a writ w^ould be graritixl , A a 
WTit will not be granted wiieri' the 
p(M'soii directed to bi* produced in et. 
is without the jurisdiction. It- is only 
ill extraordinary eircumstunees t,hat the 
e,t.. will ajiiioinl a guardian to an infant 
wlio ri'sidch abroad, A has no property 
in the jurisdiction ; A in this case tlie 
eireumstaiiees were not so extra- 
ordlnarv as to call for tlie ('xerclsi' of 
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Cases 1272a— 1441a. English and Empire Digest Supplement, 


Part XIa. — Adoption. 

aScc Adoption of Children Act, 1920 (c. 29), A: cases infra. 


Part XII. — Religion and Education. 

1272a. .]— Badcliffk v. Readett (1852), 18 L. T. O. S. 810. 


Part XIII. — Guardianship. 


1441a. Necessity for citation of next-of-kin of 

minor.] — The ct. refused to appoint the 
paternal uncle ^lardian to a minor, for the 
purpose of instituting a suit on Ids behalf 
against the mother in reference to the 
validity of the will of the minor’s father, 


without first/ citing the mother to show cause 
why such an appointment should not b(‘ 
made . — In ihe Gooden o/* Jenkins (1869), L. It. 
1 P. & D. 690 ; 38 L. J. P. & M. 72 ; 21 L. T. 
.800; 33 3. P. 712. 


ibis juriadief/ion . — lie Shand, 11928] 
2 JI. L. K. 981 ; 62 (). L. K. 145.— CAN. 

PART XI. SECT. 8, SUB-SECT. 3. 

e i. Grounds for setting order 

aside— Order signed hy turn justices — 
Only one present at hearing.] — Re 
Mailman, [1927] 2 D. L. 11. 629; 47 

Can. Crlin. Cas. 190 ; 69 N. S. R. 61 ; 
siibseQuent proceedings, [1927] 3 D. L. R. 
1111 ; 69 N. S. R. 384.— CAN. 

e II. MislrUd.] — On appeals 

1)V a father from orders inacie on 
poUtioiiK under the Act respootinp the 
Adoption of Cliildron, R. H. B. C. 1924, 
c. 6, whereby his infant clnldren were 
taken from his custody & control & 
Kiven for adoption into tiio caro & 
custody of th(* respective petitioners : — 
Held : there had been a mistrial A 
a new hcarlne: was ordtircnl. — Pain'J’EH 
V. JMcCahk, SirKPi'Ann v. McC^ahe, 
11928] 2 1). L. R. 13 ; [1928] 1 W. W. R. 
149 ; 39 li. C. K. 219.— CAN. 

PART XIa. 

sr. Effect of - -Under Adoption Ad.] — 
Rc NVahkkn (1926), 37 R. C. R. 322. 

8t. Jiy agreement.] — Under ("hild 
Welfare Act. O. A., 1924. c. 30, as 
amended in 1926, c. 4, s. 1.5, a porsoii 
who, when a eliild willihi th(5 said Act, 
was adopted under an agreement, 
entered Into prior to Sept. 1, 1921, 
between a pei'son havitii; his or her 
legal guardianship, & the adopting 
paient has the same status, including 
the right of inheriting from Ids or her 
foster parents dying after said amend- 
ment, except as to property expressly 
limited to heirs of th(‘ body, as if lu' 
or she were their child hy natoal 
hirtli, whether or not said adopted 
person w^as a “ child *’ when the amend- 
ment (’ame into force, & is, therefore, 
to bo deemed the child of the foster 
parents for the puriiosos of Idfe Insur- 
ance Atst, C. A., 1924, c. 99. The Act 
(ioes not, however, create a now canon 
for the construction of wills. Therefore, 
where tlie ailopted daughter was tht^ 
niece of the foster father's wife, & Ids 
will, after making provision for said 
odopiod daughter by name, gave part, 
of the residue of his estate to his iSr 


his wife’s next-of-kin, the dauglitcu* 
took utnior the residuary bequest as 
his wife’s nlcco & not as t(5stator's 
child. — Re 8cott Estate, [1928] 1 
W^ W. R. 168.— CAN. 

sv. Regisiraikm of adojMon.] — An 
authority to adojd. was presented for 
registration hy the adoptive son’s 
natui'al father, who was then his nearest 
male agiiatc, treating the son as having 
pussod into the adoptive faindy. 
Registration was effected, the register 
Ing officer havmg satisfied himself, as 
required by sect. 41, that the person 
presenting was entitled t-o do so 
according to sect. 40, & it not liaving 
been objected that he was not so 
entitled ; — Held : the docuniont ^vas 
duly registered, since the natural 
father, as the adoptive son’s nc^arest 
male agnate, was the proper person to 
act as his natural guardian in the 
absence of any guardian judicially 
appointed ; further, that any doiiiit 
upon the facts was removed hy tlic^ 
certificate of the registering officer. 
— Vknkatai^payya V. Venkata 
Ranga Hao (1928), T. L. J(. 62 Mad. 
175.— IND. 

PART XII. SECT. 1, SUB-SECT. 2. 

1285 vl. Unless prejudicial 

to child.] — Rc Laubin (1927), GO 
O. L. R. 409.— CAN. 

k i. Not interfered with — Effect 

of Child Welfare Ad, C. A., 1924 (c. 30). 
ss. 2, 186,] — Re Skalebki, Popham v . 
Bertrand, [1 927) 1 D. L. R, 781 ; [1927] 
1 W. W. R. 355 ; 47 C5an. Grim. Cas. 81 ; 
36 Man. h. R. 221.— CAN. 

PART XIII. SECT. 1. 

8W. Infants Act, R. S. S., 1920 (c. 155), 
s. 20 — Effect of.] — Rc Nakauciu 
Estate. [1927] 3 D. L. R. 1087 ; 
[1927] 2 W. W. R. 607 ; 21 Sask. L, R. 
673.— CAN. 

gx. .] — Re Sherwin 

Estate, Re Langley Estate. [1927] 
3 D. L. U. 1098 ; [1927] 2 W. W. R. 
609 ; 21 Sask. L. R. 644.— CAN. 

PART XIII. SECT. 2. 

sy. ASunyiving parent . ] — Although 


Domestic RelaUons Act, 1927, c. 5 
(Alta.), docs not expressly provide 
that where only one parent is living 
that T>arent shall be the guardian, the 
()])viouH iuforeuce from its proAisions 
iH that so long as tlio surviving parent 
is a lit 8: proper person to have the 
guardianship, that parent Is the 
guardian apjioiiited or constitut^<*d 
hy the Act,” ik the iiowcr given by 
sect. 64 to i,ho cl . to appoint a guardian 
does not arise — Rc J)omestic JIela- 
TJONH Act, 1927, Re I’ttlkabrkk, 
[1928] 4 D. ]a.U. 821 ; [19281 3 W\ \V. R. 
323.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 1.— 
B. 

1413 iii. — -.]- -Guardians & W^ards 
Act, VJII. of 1890, clearly shows that 
the ct. can exercise its jurisdii^tlon t»» 
apimint a guardian of the person of the 
minor even if he Imj possessed of no 
property.- W^altek v. Walter (1927), 
I. L. li. 55 Calc. 731.-- IND. 

mi, - — -W’herc the husband In 
domiciled in Alberta at the time an 
act ion for divorce is begun the Supreme 
Ct. of Alberta has Jurisdiction in suoli 
action to make an order awarding the 
custody of the children to the mother 
even though they have been i*emoved 
hy the father t-o a foreign state & arc 
residing therein at. the time of the 
upplii. for the order ; & will where the 
merits warrant, it make such an order 
provided it aT)T)ears that under tlu' 
laws of said state tlie order will bv 
recognised as valid by the cts. thereof. 
— GOPORTIT V. GOFOUTXT, 11929] 1 

D. L. R. 58 ; [1928] 3 W. W. R. 483. 
—CAN. 

8z. Not infani having interest in 
property of undivided Mitaeshara 
family.] — Gharib-Ul-Lah v. Kiialak 
Singh (1903), 19 T. L. R. 447, P. 0.— 

IND. 


PART XIII. SECT. 6, SUB-SECT. 2. 

sa« Consent of official guardian — W ith - 
drawal of.] — Re Administration Act, 
He Haddon, [1927] 2 D. L. R. 747 ; 
[1927] 1 W. W. R. 737 ; 38 B. C. R. 
328.— CAN. 



Vol. XXVllL — ^Infants. Oases 1548— 1M3. 


Part XIV. — Legal Proceedings. 


1548, Add. Annotation: — ^Mentd. York Glass Co. 

V. Jubb (1926), 134 L. T. 36. 

1563a. .1 — Practice Note, [1926] 

W. N. 8. 

1695. Add. Annotation : — Mentd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

1698. Add. Annotation : — Mentd. Bennett - ’ 
Whitehead, [1926] 2 K. B. 380. 

1751. Add. Annotation : — Refd. Re Clayton’s Petn. 
(1927), 43 T. L. R. 659. 


1841. For “ Pli-f.’s soh*. ouj^hi to be appointed ’* 
road “ Pltf.’s solr. ought not to be appointed.” 
1952. Add. Aimoiation : — Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

1961a. Liability to solicitor employed by him — 
General rule.] — Maunelt. v. Ib:cKMORE 
(1796), 2 Esp. 472 ; 170 E. R. 424, N. P. 
1993. Add. Annotatiouf^ Mentd. Re Acklom, 
Oakesholi Hawkins, 11929] 1 Ch. 195; 
Rc Patten, \\'oslminst<M‘ Bank, Ltd. v. 
Carlyon, 11929] 2 Ch. 276. 


PART XIV. SECT. 1, SUB-SECT. 1. 

id. Corusent or authorUy of nead friend 
of infant plaintiff — Necessity for .] — 
Kyan V. Trask (Alta.), [1920] 1 
W. W. R. 772.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 2. 

G. (b). 

1605 i. Power to compromise — If for 
heneftt of infant.] — Pltf., an infant, 
Hiiing: by his next frloncl, was priveii 
jndKmcnt In the county ct. tor J?r)29 
damag:c8 Sc costs. Deft, told the next 
friend that ho, deft., was sure to win 
on the appeal, Sc proposed a settle- 
ment. The next friend being alarmed 
by doft.’s statement signed a settUi- 
raent on the following day in the 
Tircsonco of deft. Sc the latter’s solr., 
whereby, in consideration of the 
abandonment of the appeal, the judg- 
ment was reduced by 6150 &: deft, was 
given time for Its payment. On 
(left.’s appln. an order was made 
eoufirndng the settlement &; setting 
aside the execution. On appeal there- 
from : — Held : the ordiir should ho 
set aside. — Truen v. Bozynskt, [1928] 
:t I). L. R. 484: fl928]2VV.W. R. 340; 
37 Man. h. R. 363.— CAN. 

PART XIV. SECT. 1. SUB-SECT. 6. 

if. General rule.] — Where a suit is 
brought by a minor pltf. to the know- 
ledge of, Sc without objection from, 
deft., & pltf. beoomoH a major before 
the suit is heard Sc decided, it is not 
a nullity, & is maintainable. — Fmrj 
Bibi V. Khokai Moxdal (1927), 
I. L. R. 5.5 Calc. 712.— IND. 

PART XIV. SECT. 1, SUB-SECT. 10.— 
B. (d). 

h. lievsd., 4 A. R. 449. 

sg. Applications as to property.] — On 
applications respecting the property 
of infants costs must he kept down Sc 
the cheapest Sc most expeditious pro- 
cedure adopted. Where there is a 
choice as to the manner of procedure 
Sc the more expensive proctsduro is 
taken, the solr. can recover only those 
coats which would have been allowed 
him had the cheaper procedure been 
followed. — Royal Trust Co. v. 
Bonball, [1925] 3 D. L. R. 141 ; [1925] 
2 W. W. R. 103 ; 19 Sask. L. R. 513.— 
CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— A . 

1818 i. Necessity for separate repre- 


sentation .] — Bhaik Abdul Kautm r. 
Thakurdab Thakur (1928), I. L. T. 
55 Calc. 1241.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2. 

B. (a) i. 

sh. Infant for v'hom appearance not 
entered.] — IT eld : it is competent to 
appoint a curator ad litem, t-o a pnrnl, 
called as defender in an action, for 
whom appearance has not been out ored. 
— Dhualmond’s Trttstkkm r. 1 *km/s 
1’RUSTEEH. [1929] S. C. ((’t. of Bess.) 
181.— SCOT. 


PART XIV. SECT. 2. SUB-SECT. 2. 

B. (a) ii. 

sk. Guardian ri sponsible foi doeamnif 
or transaction on which action loinuled | 

Vknkatamomkswahv IUo r. Laksh- 
AfVNASWAMi (1928), 1. L. I*. .*>2 Mini. 
275. IND. 

PART XIV. SECT. 2, SUB-SECT. 2. — 
B. (b). 

1856 i. Power to Cdmsent — To decret 1 
— Kumar Cancanand Binou i\ Mmia- 
RA. 1 AII Sir Ramkshwar Bincii liviiv- 
DT7R, No. 1916 i, post. 

PART XIV. SECT. 2, SUB-SECT. 5. 

1898 ii. . I — Ukukti’ r. Smith, 

11927] S. A. B. 9. 338. AUS. 

PART XIV. SECT. 2. SUB-SECT. 7. A. 

1916 i. Wfierc fraud or colluvium 

can be alleged .] — A suit bv a minor to 
set aside a consent liecren, on the 
allegation that a fraud was practisod 
not on the ct. but on IiIiumoIC, is main- 
taiuable. 

It IS the duty of a guardiuu ad I it cm 
to be as vigilant in guarding tlic 
interests of the minor as ho would lx* 
expected to bo if his own interests 
were involved. Sc the ct. will onlinaril.v 
relieve the minor from tlio effect of a 
consent, decree & give him an oppor- 
tunity to defend tlie suit, if the guardian 
did no moro than imt his signature t(r 
a petition of compromiHo without 
consid<‘ring for himself tiio question 
of benefit to the minor. But tlic ct. 
will not allow a minor to a\oid a 
consent dccice, if, m the circumstanees, 
it considers tliat t.h(» scdtlement was for 
the homdlt of tlie minor. — Kuaiar 
( lANGANAXD BlNGH V. MaIIAUAJAII Slit 


UAArEsnwAK Singh Bahvduk (1927), 
1 Ij Jl. 6 Put. 388.— IND. 

g i. Negligence of gimrdian ad 

litem. dross negligence.” which 
may he interpreted His culpable ueglect 
ol the interests of a minor deft., on 
the part of his guardian ori litenn will 
entitle thi* minor to the avoidance of 
pn)recdmgs taken against him. The 
negligencj^ must he such negligence as 
[(‘ads to the loss of a right wliioh, if 
the suit had been defended with due 
eare, must have been suecessfully 
asserted. — B ht.t Rv.t v. Ram Sarup 
(192..), I L. R. 48 All. 41. -IND. 


PART XIV. SECT. 2, SUB-SECT. 7.— B. 

1922 li. .J--(!Ln>H()RV r. Fob- 

stall (1813), 5 J. Fq. IL 531.- IR. 

1922 lii. - I A decree for a sale 
in a nitg(5. cause oiiglit not. to give the 
infant a dav to show cause. — C linton 
V. Ukuwud (1811), Drury temp. Bug. 
287. IR. 

1922 iv. . 1— A day to show cause 

ought. ru»t t o ho given to the minor. — 
UirrroN y. Mayne (1846), 3 Jo. Sc Lat. 
586.— IR. 

1922 v. — — ,1— A final order of 
foiiTdosiire should reserve a (iay for 
infant deft, to show cause. — L ondon 
Sc Canadian Loan it Aoknov Co. v, 
Fverkiu’ (1881), 8 1*. K. 489. — CAN. 


PART XIV. SECT. 2. SUB-SECT. 10.— 
B. 

sm. Official guardian— Defending as 
guardian ad litem - It' hi re legal guardian 
eapatde oj sajeguardiug infant's rights.] 
— Althougli uiuler Official (luardian 
Act, K. S. A. li>22, e. 22, the Official 
Ouardian becomes a guardian ad litem 
on hiMiig si^rviMl with the statAi'ment of 
claim 111 ail action against an infant, yet, 
since by apiilying to the ct. he may he 
relieved of his position os guardian ad 
litem whore there is a natural Sc legal 
guardian capable of safeguarding the 
infant’s interests, he incui’s the personal 
liability for costs of an ordinary 
guardian ad litem where, inst-ead of 
applying to be so relieved, he sees fit 
to defend the action. —Bn kpj‘aiid r. 
Robinson, [1928J 3 1). L. H. 347 ; 
119281 2 W. W. IL 235 ; 23 Alta. L. R. 
4 61.— CAN. 
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PART I. SECT. 1. 

9 i. Whvrt' court cannot enfant /n i ~ 
tnnunec.]- IwAVV r. 0'n’\\N\ Cjr\ 
SeuooL Boakd, 1102SI 1 

n. L. J{. 483 ; (53 O. L. J{. I - CAN. 

PART II. SECT. 1. 

sa. ocnirai ride i — i iic uiic ilh loii.u 
power to grrant an injunction rnn'^t l»c 
oxorcLscd rousoimhly A: in harnnni^ 
witJi wolJ-(3.statjiihliod pririoiiilcs — 
I’KA'IT V. SeillSVRCR (Sask.), |192()j I 
D J.. U 11(59; I1926J 3 VV. W. li 

(5.07 — CAN. 

13 iii. .] K\i liiiAc II t\ Boi i.VN 

(190(5), 1 E. L. n. 1315.— CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

56 V. - AUct nut n't inrt/nnf of 

(Oniafton - Defis in I he 

oarrjiiig: ont ol eerlaiii huihlnar opera- 
tions made Uhc of tner lianienl drills, 
uhicli caused a noise, eontinnonslv 
dnrinp: ordinai’v^ Inisinehs hours, of so 
(hMikMiing: a iuitui*(‘ as to make i1 
praetieallv ini]>o.ssil>l<' lor Inisiness t,o 
he earned on in a hnildnar o\Mie(i hy 
pltf. CO. Despi(,<* the piotesfs ol 1 h(‘ 
eo., no ehort liad lieen made hy delts. 
to eondnet their oiierntions during: 
hours ^^h(Ml business would not be 
ull’eeled, oi during: ordinary business 
liours In some less noisy methtid. Sueh 
an alternative method could he used, 
liion^h only at an increase in ttie cost 
A duration of the operations .--Held 
defts. ^^ere bound to take, A had not 
taken, all ri^asoruilile preeaiitioiis t«i 
ininiinise the niusanee created hy them, 
A the jiijiinetion should h(3 e.ontmned 
until the liearing; of the suit, to restrain 
the use of the drills during: ecrtaiii 


' spe«*itied lioiirs D vn.v 'ria.i-nn \Pii 
I ( !o , krn r. Sn vkt (I5>2H). 2s S. It. 

I N. S. \V. 291 , I ■. N S. W . \\ . x\. IS. 
i AUS. 

j 59ii. - .1 -Cl MUKnnwp Co vn 

, . i;v C«». r M(-D<n i.vi i, U911), 9 
I E. J. P. 29t. CAN. 

PART III. SECT. 1, SUB-SECT. 2. B. 

k 1. - — I J’UATl’ V 
{Sa *K ), |1{I2(51 t D L P Il(*9, |192(;j 
3 W W P (, -.7, CAN. 

I PART III. SECT. J. SUB-SECT. 2. C. 
j 77 XXIV. -.1 'Pill \]»ateo. 

I Ltd ,g:a\e a debenlui’i^ to M. to s(m me 
I a <*ertam kuiii, const ituling a lloating 
' cluug:!* o\er all the assets ot the »-o. 
j pn*s(Mil or lutun. A' prohibiting: the 
creation of nn\ inlgri^ or <*harge in 
! proMitN l() il. After^^ards lh<^ (o 
g'ave a <leb(‘iiture to W. to seeur<‘ 
port j(ni of the pnl^,hase-Jlnln(‘^ of eertam 
mauls sold to it t»v \V., A' (unistit nting 
a, floating ehai*m o\<*i the ass<‘ts so 
sold. Subseiinentlv, W ieeo\ert‘d a 
ju(lg:meiit agrainst the ro. Icir portion 
of tlie nionev secured Ia Ins ilehenture, 

A’ issued (“xeculion, uiidei which t be 
sheiill seized g:oods ot tlie eo 
elainieil the g:oods A Da* Kjieritl iider- 
jdeaded. IM. tlien instil utiMl a mnt. 
t.o restrain tlie sale of the maids by tin' 
sheritt Jlcid : an iiiiuiK'tion slioidil 
be g:raiited to restrain the sail' for seven 
I (hiN s, with h*a v<‘ t o eiUa'i |)arl > to applv 
I loi the ajipointnuMit ol .t H'cmver oi j 
j reeei\ers of tin* maals, to which ttiev 
I weie respect ivel\ I'litith'd till t.he 1 
j hearing: ol the <*ase .Mx'IIUKSon' r. 

I Waiilkn (192S), 28 S !;. \. S, W. 189 , 

I ir» N. S. \V. A\ . N 17. -AUS. 1 


I PART III. SECT. 1. SUB-SECT. 2.— D. 

! f i. Injur if to Jishcry.] --Moonio, 

lore. r. A.-CJ., [1927] 1. 11. .^(59. -IR. 

PART III. SECT. 1, SUB-SECT. 2. ~E. 

, 117 xvi. . 1 — Moouk,, etc. V. 

A. -(5., [1927] 1. ■ 

PART III. SECT. 1, SUB-SECT. 3. - 
B. (a). 

sb. ! njunciion inrotctnu conltn utditm 
ol ill({/at tout St of conduct. ]~\\ii\tiv 
Clauses Consolidation Act, 1897, A; 

! sul)s(*(|n(Mit leifislatnm in hen l-liereof, 
r(M|niies tliat m'ants of use of w'aliu* 
tliereunder shall ho eireuniHeribed in 
the manner in wliieli tla3 he,ene(‘s Is'ld 
b\ (l(‘ll. eo. are eircumsenbed ; said 
liei'iiees provide that the teriitiiry 
Within winch the power to lie generated 
by t be Use of the wat.er ttiereby granted 
ma.\ bi' sold, barl.i‘re(t or (‘xe.iianged is 
an .irea, wit bin .''»() miles of PoHsIand. 
'Pberefore tlie eoiitiimaiiee of an interim 
inmnetion restraining deft. co. from 
cutting oil said pow'cr, wineli it IumI 
bet'll supplying to a e.o. he.vond such 
art'a, w'as refused, since it would retpim' 
it. to eoiitinue an illegal course of 
< ondnet. -(iitAMiv Coxhoiadatku Min- 
i\n, Smki.ti.no a Pow er Co. r. Wes'I’ 
Koote.vay IknvEii A Liout Co., f 1 928 1 
4 J). J.. it. 721; [1928] 3 VV. VV. it. 
301.— CAN. 

PART III. SECT. 2. 

194 i. Whether granted after decision — 
Tt) preserve nropertg pnuting ttpj)cal .\ — 
Injunction to preserve rights t»oiulirig 
an appeal, granted. - -F’re\ e do R os v. 
pREVEDOROH ( B. C.), 1 1927] 3 VV. VV. R. 
755.— CAN. 
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Part IV. — Perpetual Injunctions. 

206. Add. Annotation Afctwood v. Llay I 208. Add. Annotation Drabble v.Hyco- 

Main Collieries, [1920] Ch. 444. I lite Manufacturing Co. (1928), 44 T. L. B, 264. 


Part V. — Mandatory Injunctions. 


267, Add* Annotation : — ^Mentd. Cohen v» Koche 
(1920), 95 L. J. K. B. 945. 

270. Add, Annof!aiion : — ^.s* to {1) Consd. Howard, 


Flanders v. Maldon Corpn. (1926), 136 

L. T. 6. 

298. Add, Annotaiion : — Reid. Grant v, Derwent, 
[1929] 1 Ch. 390. 


Part VI.— Injunction quia timet. 


316. Add. Annotation : — Mentd. Attwood v, Llay 
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325. Add, Amiotaiion Refd. Farn worth v. Man- 
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339. Add. Annotation : — ^Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. 
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Merthyr Co. v, Swansea Corpn., [1929] A. C. 
344. 


Part VII. — Damages in lieu of or in addition to Injunction. 

370. Add. Annotaiion: — Mentd. Liglit v. West, 401. Add. Annotation: — Consd. llely-*A-Bell 

[1926] 2 K. B. 238. Burglar & Fire Alarm Co. v. PJisler, [1926] Ch. 

371. Add. Amiotation : — ^^16* to {^) Apld. ( -oplovitch ‘ 

V. Williams (1929), 73 Sol. Jo. t<SJ. i ajt a 4 4- a a rr ^ » 
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PART IV. SECT. 1, SUB-SECT. 2. 

201 X. .1 — OocKBiTRN V . Eager 

(1876), 24 Gr. 400, -CAN. 


PART IV. SECT. 1, SUB-SECT 4. 

217 vi. .J —The ct. will not 

^aut on injunction to restrain the 
broach of a contract for the sale & 
delivery of future cliattcls, expressed 
in an affirmative form, even though 
the contract so expressed involves a 
negative in substance, in a case where 
damages would be a completo remedy, 
where the contract is of such a nature 
that it cannot bo specilically enforced, 
& where payment for the goods in 
question has not been made. — ^Woon 
r. Corrigan (1928), 28 S. R. N. S. W. 
492 ; 45 N. 8. W. W. N. 134.— AUS. 


PART V. SECT. 2. 

240 ii. .] — To entitle 

pltf. to a mandatory injunction on an 
interlocutory application he must make 
out a strong primd facie cose to the 
right which he asserts & for active 
interference by the ct. If his rlgiit is 
rtiasonably clear, & particularly if 
there exists an urgent & paramount 
necessity for the injunction in order 
to prevent serious damage to pltf., the 
Injunction will issue before trial. — 
Pratt v. Sciieveok (Sask.), fl926] 4 
I). L. R. 1169 ; [19201 3 W. W. R. 657. 
-CAN. 

PART V. SECrr. 3, 

sd. Injunction to remove huilding .^ — 
OiGPiNviLUE, Ltd. Vi Dumahesq (N. S.), 
[1927] 1 1). L. R. 739.— CAN. 

PART V. SECT. 4. 

267 ii. .] — ^Mandatory injunction 

refused, where the injury oomplained 


of was capable of being compensated 
by a small money payment, & it would 
be oppressive to grant a mandatory 
Injunction. — Carpet Import Co., Ltd. 
V. Beath & Co., Ltd., [1927] N. Z. L. R. 
37.— N.Z. 

267 iii. .] — A person cannot ask 

the ct. to sanction his wrongful act & 
allow him to pay monetary oomnensa* 
tlon only. He may be compelled to 
undo his wrongful act. But cts. in 
India have a wide discretion in granting 
mandatory injunctions, & as a rule 
suoli injunction will not be granted if 
the injury to pltf.’s legal rights is small, 
monetary compensation can bo esti- 
mated. and is small, the granting of 
injunction is oppressive on deft. & 
specially if there fs delay on pltf.*H part 
in protesting against the inju^ or in 
filing the suit. — Dawson v. Rouhak 
Zamani Begum (Princess), (1928), 
I. L. R. 6 Ran. 456.— IND. 
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[1929] 1 Ch. 513. 

507. Add. Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 
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Conduct of Parties. 

551. Add. Annotation : — Refd. Grant v. Derwent, 
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Ch. GOO. 
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677a. .] — Wliere a breach of a riistrictive 

covenant causes substantial damage the ct. 
has no discretion to award damages in lieu 
of a mandatory injunction. Tliis i^e applies 
whether the covenant is broken by the 
original covenantor, or by an assignee with 
notice. — Achilli v. Tovell, [1927] 2 Ch. 
243 ; 90 L. J. Ch. 493 ; 137 L. T. 805 ; 71 
Sol. Jo. 746. 

706. Add. Annotations : — Refd. Lord Strathcona 

S.S. Co. V. Dominion Coal Co., [1926] A. C. 


1 08 ; Rely-A-Bell Burglar & Fire Alarm Co. 
r. Eisler, [1020] Ch. 009 ; Re Wait, [1927] 
1 Ch. 606. 

ItZ. Add. Annotation: — ^Refd. Lord Strathcona 

S.S. Co. V. Dominion Coal Co., [1926] A. C. 
108. 

716. Add. Annotaiio7i :—Folld. Rcly-A-Bcll Burg- 
lar & Fire Alarm Co. v. Eisler, [1920] Ch. 009. 

717. Add. Annotation : — Refd. Orediton Gas Co. v. 
(^rediton U. C., [1928] Ch. 447. 

720. Add. Annotation: — Apprvd. Lord Strathcona 

S.S. Co. V. Dominion Coal Co., [1926] A. C. 
108. 

722. Add. Annotation : — Mentd. The Penelope, 
[1928] P. 180. 

724. Add. Citations 95 L. J. P. C. 71 ; 134 

L. T. 227 ; 31 Com. Cas. 80 ; 16 Asp. 

M. L. C. 586. 

A dd. Annotations : — Distd. Ontario Jockey Club 
V. McBride, [1927] A. C. 916. Mentd. Torbay 
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621 V. .] — ClimSTIE V. FllASEll 

(1904), 10 B. C R. 291.— CAN. 

PART X. SECT. 2, SUB-SECT. 3.— A. 

■1. Enforcement of agreement to deliver 
produce to company .] — By the arts, of 
aasocn. of a co., whose business was 
to market the fniit grown by its 
members, it was provided that each 
member should deliver to the co. 
ninety-five per cent, of his fruit 
immediately after each variety 
thereof should be ready, suitable & 
fit for harvesting or picking but not 
later than a certain date in each year : 


— Held : tho obligation imposed on 
each member of the co. was not one in 
respect of which the ct. should at the 
instance of the cu. grant an injunction. 
— Pakenuam Upper Fruit Co., Ltd. 
V. Crosby, [1925] V. L. R. 27 ; 35 
C. L. R. 380 ; 31 Argus L. R. 13.— 
AUS. 

PART X. SECT. 2, SUB SECT. 3.- 
C. (b). 

656 !v. Contract of agency.] - 

The contract in question which was 
between a fruit grower & certain 
osBoens. for tho marketing of the 
grower’s crops was held by tho ct. to bo 
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nothing more than a coiitnicl of agency 
not to bo spocliically enforced by way 
of injmiotiou or receivership. -- 
Kelowna Growers’ EX(’iiange X- 
Okanagan United Cuoweiw e. 1 )e 
Caqueray (1922), 70 D. L. R. 865 ; 
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666 V. .] — Rons v. Canadian 

National Ryr., [1928] 2 D. L. R. 880 ; 
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[19271 1 K. B. 037. 

829a. — - .j — Tli(i first deft. euU'red 

the sej*viee of pltfs. as a traveller under an 
agreement by which he agreed that he would 
not at any time thereafter “ divulge or make 
known any of tin* trusts, secrets, accounts, or 
d<‘alings of or relating f o j)ltfs.’ business. 

Upon leaving pltfs.’ service, he en<(‘rcd the 
s(‘rviee of the seciond defts., who knew of 
the terins of the above agreement, <fe he kept 
cL list of ])ltfs.’ customers in the district in 
which he tra\ died A divulge *d to a consider- 
able extent, to tlui second defts. the terms 
u])on which pltfs. did business : — Held 
]jltfs. were entitled tt) an injunction against 
liotli d(‘fts., an order for deliveTy up of papers 
A books iVr. damages. — Summers (William) 
A ('O., Jvn). V . Boyce tV. Kinmond & Cck 
(1907), 97 Ji. T. 505 ; 23 T. L. Ji . 724. 

830a. — .] —Ill 1009, V, & ('’o., defts, 

in an action, 'were on de'aAe airing to iierfeci 
a, system known as the “ (.\ A. V^” system, 
toj’ lighting motor eai^s by (‘lectiieit-y, A. the* 
A. T., Ltd. A^Jl<) were pltfs., were lic<‘neees 
of ]>atents for a dynamo suitable fm* tbe 
deetrieal lighting of motor vehieOes. ’PIk* 
]»arties, with a view to utilising pltfs.' dynamo 
in connection with t.hc “ C. A. V.” system, 
agreed for one year that idtfs. should give 
<lefts. th(* “ sole selling agency ” for the 
dynamo, which was to be supplied at e(»st 
j)riee ; defts. wt‘re to use their b(*st emh'av- 
oiirs t.o introduce A:, sell the ciyiiamo, were 
not to become directly or indir(*ctly interested 
in the sah' of any other dynamo, <fc the ijarties 
W(Ti‘ to mutually communicate improvements 
in such dynamo. Defts. were to be allow^ed 
a commission of 10 iier lamt. on cost price, 
Au the ultimate prolits -wert*. tf) be equalL 
divided, hut th(‘ agreement was not to 
create a iiartnership. Defts. during the 
pendency of the agri'cment received certain 
testimonials. After the termination of the 
agri'ement/, pltfs. brought an action to restrain 


defts. from using or publishing these testi- 
monials, & moved for an interlocutory 
injunction : — Held : defts. were sole pur- 
chasers or sole consignees of pltfs.’ goods 
yipon special terms, that there could not be 
implied from the agreement a contract 

# between the parties, that all information of 
which defts. became possessed during the 
pendency of the agreement should not 
afterwards be used by defts. for other pur- 
poses, & that a fiduciary relationship had not 
lieen established between the parties as would 
have existed had defts. been in fact pltfs.’ 
agents. — ^Acx’Umulator Industries, T^td. v. 
Vandervell (C. a.) & Co. (1912), 29 It. P. C . 
391. 

835a. Mining report.]- N ew Nimroo 

Co., Ltd. Peruvian Pacific By., Ltd., 
International Construction Ao Pi nan (^e 
Syndk^ate, Ltd. A Cranksjiaw (1907), 51 
Sol. Jo. 737. 

84<2a. Against public official.] — Where a pub- 

lic oiricxr, c.g., the Coni] droll or- General of 
Patents, claims the right to disclose informa- 
tion to the public which jiltf. in an action is 
prixnd facie (mtitlcd to withhold from piih- 
iieity, it is jiroper to restrain that public 
ofticial from taking a step wliich would result 
in that information Ixdng disclosed. — Bex 
< k>. A Bex Beseaik’ii C5ori»n. v. Muiriiead 
it Comptroller-General of Patents (1920), 
90 L. ii.Ch. 121 ; 130 L. T. 508 ; 44 B. P. C. 38. 

852. Add. Anxiotaiion : — Mentd. Ijowther v. 

Harris, [1927] 1 K. B. 393. 

904. Add. Annotation Refd. Tolley v. Pry (J. S.) 
A Sons (1929), 40 T. L. B. 108. 

906a. * -J— A society, composed mainly 

of arcliitects, W'as formed into a co. limited 
by guarantee under Cos. Acts. By its arts, 
of asKocn. menibershi]) of the society was 
open to persons qualified in certain w^ays 
apjiroved by the council of th(‘ society, A 
J laying a certain entrance fee A yearly 
subscrijitions ; A members were authorised 
to use the letters “ M. S. A.” as a professional 
designation. Deft., wdio w^as an archit(*ct, 
but had nevtT been A was not a member 
of the society, used the* letters “ M. 8. A.” 
as a iirofessional designation. The society 
brought an action against him for an injunc- 
tion, which lie did not defend, A by its state- 
ment of claim alleged, among other things, 
liuit the eontinuouH A exclusive use of the 
Jettei’s by its members had given the lettei*s 
a definite meaning A value in the minds of 
the public, A the use of them by unauthorised 
persons would damage the so(;iety. On 
motion for judgment in default of appear- 
ance : — Held: pltfs. wctc not entitled to an 
injunction. — Scx^iety of Arcuitec^ts v. Kend- 
rick (1910), 102 1.. T. 520 ; 20 T. J.. R, 433. 

906b. Use of professional designation implying 
membership -Of professional institution.] — 


PART X. SECT. 6. 

sm. To r( strain director fp cm f douce 
from sett in ff nt> rival hasincss—d' 
Kjformi r ru><tonicrs J 'riiu fui-t 
Mint lijul Ikmmi a tlin‘cU)r \ 

of ))llf. ro lu'lci not to entitle 
1 toiin mjnnetjon mst raining: luin. after 
' liad reHi^iied liih I'lnploA inent, from 
en a )*ival Inkiness for hiniM'll 
Ironi eanvahHin;^ runt outers of tin 
. wJioiii lie hecairx* ae(|uumte<l 

duniiir yuch euiiiloij merit, where li(‘ 
had iiol taken away any written lisly 


I or oilier materials jxMtaininj? to the 
(Mj.’y husinesB & obtained by him in ttie 
eourse of hiH omploymont , althouirh he 
eontinned to hold in tlx< mere lejfal 
I sense hiH pobilion as director*. — 
AV\fTK\s Aim> TawsKEU. l/rn. .. 

I Waitk. 115)281 \V. AV. L*. (iJlI. CAN. 

PART X. SECT. 8, SUB-SECT. 4. 

b i. I^anit tnnajhl vith notice of prior 
cquitu.] - lltx)i*Kitr. Smith iSr H amilton 
(I5)ur,), 7 Ton*. L. U. 27 ; 2 W. L. U. 

I l‘J4.— CAN. 


f i. S. P. Canadian Pacific Uy. Co. 
r. Calgary (1887), 5 Man. L. 11. 37.— 
CAN. 


PART X. SECT. 14, SUB-SECT. 2. 

906 i. Jlse of letter.^ iinpJi/inu menilfer~ 
.ship — fJf profcssnmal institution — 
“ IK A ."\ — JnHTITCTIC of (hlAHTHRKD 
AO(’OUNrANTH OF Manitoha V. Kki.- 
LAMY, II 5)27 J 3 J). Jj. li. 1071 ; 115)27 J 
2 W. W. U. 100 ; 30 Mon. L. li. 453.— 
CAN. 
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Vo]. XXVin. — ^Injunction. Cases 906b — 1058, 


Pllf. society was incorporated in 1885, 
under Cos. Act, 1867, as a co. not for gain 
without the use of the word “ limited ” 
under licence of tlie Board of Trade. In 
1886 pltf. society recommended its members 
to adopt as their professional designation tht' 
use after their names (jf the term “ Incor- 
porated Accountant . ” By 1 90.^ that designa- 
tion had come to mean to that section of the 
public who had dtialings with accountants 
a member of the society, which, by its systcmi 
of tests & examinations, had conferred upon 
its members the valuable privilege of a 
recognised status for ability & integrity. 
In that year deft- association was incorporated 
under the Cos. Acts as a co. Imiited by 
guarantee. Shortly aft<u* its iTicor])oration 
its council rcc(jmmended its members to 
adopt the (h'signation “ ]ncorporat<‘d 
Accountant ” with the addition of the 
abbreviation “ Tjou. Asso(;u.” In an action 
by pltf. society against deft, assocn. A (1., 
one of its membins, claiming (a) an injunction 
to restrain C. fr<nn using in conm'ctitin with 
business of ai^count/ant tin* designation j 
“ incorporated accountant,” A (b) an mjunc- | 
t ion to restrain deft, society from holding out , | 
by advertisc'rnents oj* otherwise, that its 
nu'rnhers were entitled to us(‘ such dt'sigua- 
tion : — Hold: tin* designation “ incor- 

] located accountant ” was a- fancy A not a 
d<‘S(*riptive term, A had come to denote* 
meinb(*rshij) of t he society. A, therefore*, that | 
the* unautheirised use eif it intlicte'd an injury ' 
eai pltf. society, in re*spect of Avhicli it was 
entitled to maintain an acjtion. J*ltt. sociedj 
had a pecuniary interest in pre^venting deft, 
asseicn. from atterniitang, by re‘j)r(*senta.tions 
A inducements lu*lel out to mt'inbers ejf the* 
professions, to re*eluce the* .status of ])ltf. ' 
socied y by <;onfe*rring impre>perly an indie;a.- | 
tion of that status. Clt f. society was entit !(*<! | 


to the injunctions which it claimed. 
— Hocikty e)F Accountants & Auditors 
V, Goodway A London Assocn. of 
Accountants, lyrD., [1907] 1 Ch. 489 ; 76 
L. J. Gh. 884 ; 9(i \u T. 32() ; 23 T L. R. 
286 ; 5i Sol. Jo. 218. 

J uiiotnliov : Distd. Society ef Arciiitects r. Kciielrick (1 9 J 0), 
102 J.. T. 520. 

906c. — After expulsion.] —Deft, took 

honours at the final examinatiein for member- 
ship e)f the Instit ut e* e)f C'harte*red Ae-countants 
in England A AVah‘s, hut he* was afterwards 
aeljuelicate'd a bkpt. A was exe*luded from 
inemborshi]! under the jirovisions eif the 
charter of the institute*. Afti'i* his e'xedusiem 
eleft. e;ontinu(‘el to use ]e*tt(*r-paper lu'aded 
“ Honours J^'inah Institute of Chartered 
Ae*ee)untants.” In an action by the institute 
for an iiijunetion the evidence was that this 
heaeluig cemveyed the impiession that deft. 
was .still connee*ted with the* institute: — 
Hold: though delt. Avas (‘iititleel to state* 
that he had e)btaiue‘(l honours m the examina- 
tion, tin* institute* \^as (*ntille‘d to an injunc- 
tion against his making tin* .statc'nu'nt in 
such a way as t-t) lead to the belief that lie* 
A\as a nie*inl)er of the* instit-iite or w^as con- 
necte'd with it. — 1 nstiti;tf ok Chautkkiod 
A ceeiUNTANTS OK J'^NOLAM) A WAI.KS V, 
llARDWieiv (1919), 35 T. L. R. :M2, i\ A. 

923a. Misrepresentations— As to what took 

place in court.] -(jlTLDF.TTE SAFiriv Hazoii, 
J.TD. V. Pkllktt, Ltd. (1909), 26 It. ]\ C. 588. 

928. Add, Annotation : — Dbtd. R. v. Payne*, [18961 
1 Q. Jb 577. In my ojiimon, in some 
instances, the* els. have geinej rathe*!* too far 
(LoitD Russell, C.J). 

929a. Publication by newspaper Commenting on 
matters in dispute. | — (Suildino v. Morel 
BReiTiiERS, (-oimroTT A Sons, I/fd. (1888), 4 
T. L. K. 198. 


Part XI. Procedure. 


976. Add. Annoiolton: Refd. Iloiirneniouth- 

Swanage MoteM- Hoad A K<*rrv ('o. r. llar\«*A 
A Sons, ! 19291 1 (Mi. OSC). 

981. Add. Annotation : — Mentd. St. Niehedas Aeons 
L. G. G., [1928] A. G. 4()9. 

986. Add. Annotfd ion : — Mentd. Edwards r. A.-G. 

for Ganaela (1929), R> 3". 1.1. IL 1. 

992. Add. A nnot((fn)n : Refd. Vanderpant r. May- 
fair Hotels Vo. (1929), 27 J.. G. \i. 752. 


1000. Add. Annotation : Refd. Salishnrj A Eeird- 
ingbridge Dist rict Drainage Boarel c. Southern 
Tanning Vo. (1920), Ltd.. 11927 1 2 K. B. 
566. 

1028. Add. Annotation : As* to {\) Refd. (Jatton v. 
Ashwell A N(*sl)it (1927), 41 T. L. K. 130. 

1058. Add. Annotation .-—Mentd. Earey v. Goojier, 
[1927] 2 K. Jb 3S1. 


PART X. SECT. 27. 

937 vii. — h -In l«s;{ W. Lciiin 
si*i/t‘il of o<-itain larulh, coiiv(*veMl liulf 
tlie*reof to (L in descnhiiig the 

saiiM* Lv mctcb l>oiin(Ls, afU*r- 
uanih, (li(*(l, liaviiiiJ: <le\Lsed tho other 
lialf to M There Mas a house on the 
lands 111 ijuestion so situate tliat lialf 
of It- was on the* portion i^ranted to (L, 
tialf on the ]K*rtion (lc\jsed to M. 
No Hp<*eitie mention of the; lioime wa.-' 
made eiLh(‘r in the deed to (i. or 
the will. Al. now eomiiieiieed. 
deliunee of (J 's protests, to pull down 
the hall of tlie house situati* on the 
land deMsedto hei, A' (1. ai)])h(*<l in tlie 
prcsimt. action loi* an in lunet ion t-o 
restrain the same, llihl: lie was 
entitled t,o tin* reli(*f elaimed. -Wlivv 
r. Moians<).\ (I8S.')), !) t). It. isu. - 
CAN. 


PART XI SECT. 1, SUB-SECT. 1.— A. 

b. Hcrad., 2 A. Jl 22G 

PART XL SECT. 2. SUB-SECT. 2. 

sp. I‘lainUfJ — llarinu only vqmtablv 
inter iiat.] —Iinunctjon Kninted. — Jliosix- 
NKTT V. Whitk, I192tij 1 IK L. K. 1)5 ; 
uffu.. 11925] 3 1). J... K. 500; 57 

U. L. It. 171.- CAN. 

St. Ilavino mere iiUcrc.Hftr 

termini.} — Pltf. havuig a moiv intcresse 
termini is not necessarily debanud 
from main taming an action for 
1 iiuunctiuu. — M iunai'UU Zamindaui 
' Oo., Ltu. IK Ram Kanai Slncu Dko 
Dmu'A S\ha (11)2.5), I. L. R. 5 Pat. 80. 


XL SECT. 2, SUB-SECT. 3.— C. 
1046 i. Urgency — Vrcservalion of 
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' properly in diupnte .] — Wipmot r. Mait- 
PAM> (1851), 2 Or. 550.- CAN. 

i 

I PART XL SECT. 2, SUB-SECT. 7. 

' 1083 I. The * * ^ * 

for full fliKclosure of /arts ] — Y aumi k 
r. Yaiimik, [1025] 2 J). L. R. 12l.». — 

CAN. 


PART XL SECT. 3, SUB-SECT. 1. 

d i. S, I*. IJAVIDMOV & Vancouvicr 
T ifiltMJXAU (UtAiN (’o V . North 
Wkmtishx Durdoimj Co. Vancouvkk 
(J1I25), 35 R. C. R. 

531. CAN. 

PART XL SECT. 5, SUB-SECT. 1. 

sv. Duntltoii of iiijunvhon onntU' 
from <ndn Ittyhl lo omenei.]— Deft.., 
who was employed by pltf., covenanted 



Cases 1184— 1563. English and Empire Digest Supplement. 


1134. Add. CUalion:—2 B. P. C. 73. 

Add, Annotation : — ^Mentd. Sharp & Dohmc 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 

1157. Add. Annotatioji : — ^Mentd. Reigate CJorpn. 


V. Surrey County Council, [1928] Ch. 369. 

1208. Add, Annotation : — ^Mentd. Manchester 

Corpn. V. Pamworth (1929), 40 T. L. R. 86. 

1216. Add, Annotation : — Retd. Horton’s Estate v, 
Beattie (1920), 42 T. L. R. 701. 


Part XII. — Breach of Injunction and Remedies Therefor. 

1346. Add, Annotation : — Refd. Boyce v. Morris Motors (1027), 44 R. P. C. 106. 


Part- XIII. — Dissolution of Injunction. 

1402. Add. Annotation : — Mentd. Sharp & Dolime 1430. Add. Annotation : — ^Mentd. Elleriuan Lines 
Inc. V. Boots Pure Di-ug Co. (1928), 45 v. Read, [1928] 2 K. B. 114. 

R. P. C. 153. 


Part XIV. — Costs. 


1477. Adif. Annotation : — Refd. Vanderpant i 
Mayfaii* Hotel Co. (1929), 27 L. G. R. 752. 
1540. Add. Annoiaiio7i : — Refd. Donald Campbell 
V. Poliak, [1927 J A. C. 732. 

that lio would not, m the event of the 
t.(*rniJn«tion of that employment, 

<lirectly or indlrecstly aolicit or inllneuce 
ciLstoinorH in a (jertaiii diatriet for a 
jjcriod of Ihn'e \ear«. 11(5 eominitted 
a hrea(5h of tlu' eoveuant, is: pltf. 
brought an action ehiiuimg an imunc- 
tion reHt-raining deft, for three yeara. 

An interiin order waa made restraining 
deft, until a Hpeeitled date, subbe- 
(luonlly, an order was made byconH(‘nt 
whereby deft,, ua.s restraim'd from 
eoraiiiittiiig, or attempting to eommit, 
any breach of tin* c*ovenanl„ siinpUciter, 
iS: without slating the penod for which 
tht' order operated •- ,• the in- 
tention of the jiarth'H uas to r(5Htrain 
deft, during the euiTency of the iieriod 


1553. Add. Annotation : — Mentd. Sharp &- Dolinie 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 


PART XIV. SECT. 6. 

sx. Taxation on Supreme Court scale.] 
— In an action in the Supreme Ct. of 
Ontu-rio for an injunction restraining 
deft, from carrying on or being con- 
oernert in any business similar to that 
of pltfs. in whoho business he had betui 
employed, & for damages unspecified 
ns to amount, tho judge gmn t.('d the 
injunction sought, but awarded no 
damag<5.s. He directed that pltfs.’ 
costs should bo paid by d(5ft., but did 
not give any special direction as to the 
scale of costs : — Held : Tiltfs. were 
entitled to costs on tho Supremo Ct. 
scale. — Dominion Loose Leaf Co. v. 
Manuel, [1925] 3 D. }j. It. 420; 57 
O. L. R. 84.— CAN. 


of proliibitioii stat(‘d in the covenant ; 
iS: the ct. had jurisdiction, to oorretst 
th(5 judgment. — W arkkn Tea Co., 
Ltd. V. Rein(JLASS, [1928] S. It. Q. 29. 

— AUS. 


PART XI. SECT. 5, SUB-SECT. 10.~ A. 

f i. Grounds for grmilina appeal.] 

— WlNNIPEO LAlTNimV r. (’aveiiley 
(Man.), 11927] 4 D. L. Jl. 528.— CAN. 

PART XII. SECT. 2, SUB-SECT. 1.— 
A. (a). 

e i. Breach doubtful.] — 11 olden 

r. J{YAN (1913), 23 O. W. R. 901 ; 4 
U. W. N. 608 ; 10 D. L. It. 90.— CAN. 
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VoL xm.— Oases 1—801 


INNS AND INNKEEPERS. 


Part I. — In General. 


1. Add* Annotation : — Generally ^ Refd. Aria 
Bridge House Hotel (Staines) (1927), 137 
L. T. 299. 

3, Add. Annotation : — Refd. Lorden v. Brooke- 
Hitching, [1 927] 2 K. B. 237. 


40. In the "'Held'' paragraph for “(2) defts. 
were not entitled because,” read “ (2) defts. 
were not entitled to rely on Innkeepers 
Liability Act, 18G3 (c. 4), s. 1, because.” 


Part II. — Duties and Liabilities of Innkeepers 


67. Add. Annotatio7i : — Mentd. Albemarle Supply 
Oo. V. Hind (1927), 43 T. L. R. 783. 

116a. Hole In floor.] — ^Pltf. went to a public- 

house by apx)ointment to meet a friend, &, 
as his friend had not arrived, walked into the 
parlour, & there fell through a hole in the 
floor, which was being repaired. As far as 
appeared liis only object in going to the lamse 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf. alleged that he was in 
the house as a guest, the jury found for pltf. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground that there 
was no evidence, cither of negligence on the 
part of deft., or of pltf. being in the house 
as a guest. — Axfoud v. Pkior (1800), 14 
W. R. 611. 

125. Add. Annotation : — Refd. Coleshill v. Man- 
chester Oorpn., [1928] 1 K. B. 770. 

151. Add. Annotation : — Refd. Aria v. Bridge 
House Hotel (Staines) (1927), 137 L. T. 
299. 


151a. Motor car stolen from parking place.] — 

A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the hall-porUii* of the hotel, & which space 
was commonly used for the purpose. While 
the guest was at- dinner at the hotel the car 
was stolen : — Held : there* had been no 
alteration in the hiw regarding tlie liability 
of an innkeeper for the loss of goods brought 
on his premis(‘s by a guest, At- where the 
relationship of innkeeper gu(*st cxist(*d as 
regards eating & drinking, that rt'lationship 
extended also to the vehi(;le of t-hcj guest 
brought by liirn to th(* inn, &; the common law 
rule still applied Sc was not affected by 
Innkeepers’ Liability Act, 1803 (c. 41). — 
Aria v. Bridgk House Hotel (Staines), 
1/rD. (1927), 137 L. T. 299. 

177a. — - (’JIAMIEK V. J)E VEliE HoTKLS, 
Ltd. (1928), 72 Sol. Jo. 15.5. 

201. Add. Annotation: — Generally, Mentd. Stoney 
V. Eastbourne R. 1). (L, [1927] 1 Ch. 367. 


PART II. SECT. 2, SUB-SECT. 1. 

118 i. Reasonable care — Limited to 
rooms where QueM likely to go.] — While 
a person in attendance at a banquet 
driven by an assocn. in a hotel is an 
invitee of the hotel proprietor, & not 
a more licensee, the extent of the 
invitation ia of the utmost importance, 
& if an accident happens & the invita- 
tion did not extend to tlie time & place 
is circumstances of the accident, thon 
the question whether the propilctor 
& liable is to be determined in view of 


the duty which ho owes to a mere 
lircrisoe. 

Where a gruest at such a banquet in 
doft.^s liotel, after the conclusion 
thereof, mot his death by fallint? into 
a private-service elevator bhafi : — ■ 
Held : deft w'as not UabJ<\ — Knkjiit 
r. Grand Trunk Pacific Dkvklop- 
MKNT Co,. 11112711 D.L. R. 498 ; 11920] 
S. C. R. 674.— CAN. 

123 i. Inmled — In an aedion 

for danMiKCH for injuries resultiiitr from 
a fall Hustalnod when enterluK deft.’s 
hotel on a visit to ono of the sample 


rooms : — Held : the action must In* 
dismissed, since the slope on which 
I»ltf. fell w»is not a “ trap," & she had 
previous knowledge of it. — W ay v. 
Lki.and Hotel Co. (H. C.), L1927J 
3 W. W. R. 224.— CAN. 

PART III. SECT. 2. SUB-SECT. 2.— 
A. (a). 

245 i. Goods brought to %nn by guest — 
A Ithougji value of goods greatly in excess 
of amount m(n7ig .] — Newman v. Whiie- 
head (1909), 9 W. L. R. 688 ; 2 Sask. 

L. R. 11.— CAN. 
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Cases 3 — 168, 


English and Empire Digest Supplement, 


INSURANCE. 


Part I. — General Principles 


3. Add, Annotation: — to (2) Reid. Greenbill 
V, Federal Insce. (1926), 95 L. J. K. B. 717. 

8. Add, Annotation : — Mentd. Public Trustee v, 
Lancaster Dtichy, [1927] 1 K. B. 516. 

11a. Inconsistency between policy & proposal form 
— Policy prevails.]— Kaufmann v. British 
Surety Insi’rance Co., Ltd., No. 21Sa, 
post, 

13. Add, Annotation : — Refd. GreenhiU v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 

18a. Type calculated to elude observation — Insurers 
refused benefit of clause.] — Deft. co. insured 
a quantity of leather, consigrned c.i.f., for a 
voyage from New York to Tunis, by a cer- 
tificate of insurance whicli provided : “ This 
CfM’tificate rej)resents &; takes the place of the 
pcilicy &; conveys all the rights of the original 
I)olicy-holder as fully as if the property were 
covered by a special policy direct to the 
Jioldcr of tliis certificate.” One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy &> was 
as follows : “In case of loss or damage to the 
property hereby insxirod the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lloyd’s ag(mt, as soon as the goods are landed 
or the loss is known or expected.” On the 
day aftcT* the arrival of the goods at Tunis 
the consignee sold theni to pltf., who found 
theiri to have been damaged by salt water. 
In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that pltf. 
was not the right p<'rson to sue, (2) that 
the clause in the i^olicy as to giving notice 
within a limited time had not been complied 
with -Held : the ctirtificate, Ijaving been 
issued by deft. co. itself, enured to the benefit 
of pltf., & since pltf. did not know of the 
condition as to notice, since the clause as 
t o notice was in such small print that it was 
not such as a reasonable man, r(*ading with 
reasonable care, would regard as forming | 


part of the contractual terms, pltf. was 
entitled to recover. — Koskas v. Standard 
Marine Insurance Co., Ltd. (1926), 42 
T. L. R. 692; affd, (1927), 137 L. T. 165; 43 
T. L. R. 109; 17 Asp. M. L. C. 240; 32 Com. 
Cas. 160, C. A. 

Annotation: — Consd. De Moneby v, Phasnix Insce. Co. of 
Hartford (1928). 139 L. T. 703. 

26. Add, Annotation : — Refd. Lake v, Simmons 
(1020), 95 L. J. K. B. 586. 

29. Add. Annotation : — Refd. Stumbles v. Whitley 
(1929), 46 T. L. K. 37. 

36a. .] — Kai:fmann r. Britihu Surety 

IN.SURANCE Co., Ltd., No. 21 Sa, 2 > 08 i. 

52. Add. Annotation Me Wait, [1927] 

1 Ch. 606. 

63. Add, Citation: — 31 Com. Cas. 10. 

Add, Annotation : — Mentd. Hirji Mulji v, 
Cheong Y^ue S.S. Co., [1926] A. C. 497. 

93. Add, Annotation : — Mentd. Hirji Mulji v, 
Cheong Yue S.S. Co., [1926] A. C. 497. 

143a. Valuation of property — Speculative prospect 
of appreciation.]— -If in a proposal to effect 
an insurance upon property the value i)ut 
upon the X)roi>erty by the a.s8ured is based upon 
what he believes to be a reasonable prospect 
of appreciation, he must make it plain to 
flic insurer that the value stated is not 
immediate but speculative. If the assured 
does nut make this disclosure to the insurer, 
the insurance will bo void even though the 
statement of value by the assured does not 
amount to a conscious & deliberate over- 
valuation. — H off TitADiNG Co. v. Union 
iNKUKANC'E SOCIETY OF C-ANTON, LtD, (1929), 
45 T. L. B. 4()(), A. 

156. .idd. Annotation : — As to (1) Apld. Rage tJ, 
Scottish Insee. Corpn. (1929), 98 L. J. K. B. 
308. 

158. Add. AnMolation : — ^Consd. Rage e. Scottish 
Insce. (brpn. (1929), 98 L. J. K. B. 308. 


PART I. SECT. 3, SUB-SECT. 1. 

m i. — — Duty of hisurcr .] — It is Iho 
duly of jnsu ranee cos. lo muko tho 
policies ifasned by them accord witb 8c 
not depart from tbo tonne of their 
proposal form, & to exprefee both 
documente in clear & nnarDblgnoiiK 
tombs. — R raund r. Mutual, Life & 
OiT/ZFNS Ashukani'K Co., Ltd., [192GJ 
N. Z. L. R. r>2y.- N.Z. 

PART I. SECT. 3. SUB-SECT. 2.~ B. 
g. Read now “ 18a i.” 

PART I. SECT. 8. 

q i. .]— ("LAKKK V. Union Fike 

Jnsurance (’o., Ulaim of Aom- 
(’ULTURAL FJKK iNSlfRANCE Co. OF 

Watertown, New York (1881), (> 
U. n. GI0.--CAN. 

q ii. .] — C^ueen Insurance Co 

or* America v. British Traders 
Insurance Co. (I92(>). 37 B. C. It. 
202 ; afjd., ^uh no)n British Traders 
Insurance Co. r. Quehn Insurance 
Co. OF Amkru’a, (19281 2 D. L. B. 
399; [I92S]S. C. li. 9.~ CAN. 

PART I. SECT. 9, SUB-SECT. 2. 

sa. Alli'uatkm of Jraud— By iHsurtr,s 


aqtfin^t aynii — Onus on insHirvrs.l-- 
I’Jtfs. produced at tlie trial an original 
IM)lje> A a ri'iienal eertilicate eovenin4- 
the date in question, 'rhe msuriTs 
etiutended, nevertheless, that the 
rcntwal prcmnim Jiad not in fuet- bei'u 
paid before the dati* of the uecident, 
attempted to estaldish their position 
hv showing that, their own uireiit had 
heen Riiilty of a fraud, fur the benelit 
of himself or the insured or both, in 
eoneoctiiig evidi'ncc to show that the 
luciniuni had been paid in time: — 
Jldft : t.lie evidenee was iriHuffleicut to 
HUiMiort. the tindiiiR: of fraud & the 
jijsui'ers liad, t-heri'fore, failed to meet 
t ho onus oil them of meeting the priind 
J<icir <;aso made out- by the production 
of the pohc> reneival reeeijit. — 
W K8TKRN Finance CoRi'ORVTJON, JjTD. 
r . Jjondon A" Lxncashire Guarantee 

Acxudent Co. of Canada, (1928 J 
3 J). L. J{. 592 ; (I92SJ 2 W. W. 11. 454. 
- CAN. 

PART I. SECT. 9. SUB-SECT. 3. -A. 

sb. Srcotid policy.]— Cnwvvono r. 
Western Assur\nce (Jo. (1873), 23 
C. l\ 3G5.— CAN. 

PART I. SECT. 9, SUB-SECT. 4. 

144 ix. .] — ^Muma V. Niagara 


DiHTUic'r Mutual Insurance (Jo. 
(18G2), 22 U. C. R. 214.— CAN. 

a i. Verdict vnsupporled by 

evidence- -Poircr uj Court of Appeal .] — 
Buod\ V. J>OM. JjIFE Ash’i'E. Co., 
119281 4 J). Ji. lb 529; affg., (1928J 
2 1). L. R. 211 ; GO N. S. R. 116.— 
CAN. 

PART I. SECT. 11. 

157 iv. Where in 

a contraet of Insuranee a provision for 
Hubro«:ation contains no limitations or 
restrietioiiH the insurer’s right of 
subrogation should not be restricted 
within narrower limits than equit.y 
W'onld luivcj given lurn in tho absence 
of the provision. A motion by the 
insurer under such a contract for an 
order compelling tho insui’od to ponnlt 
the former to use tho latter’s name in 
suing third parties was therefore 
allowed, where the insured pressed 
for the order because of its belief that 
tlie cause of the loss might eventually 
1)0 found to have been the result of a 
tort rather than a breach of contract.- 
Northkrn Assce. (Jo. v. Manitora 
I’ooL Elevators, (1928] 3 W. W. R. 
151.— CAN. 
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170. Add. Annotation : — A,^ to (2) Apprvd. Nows- 
holmc V. Road Transjiort ^ General Tnscc., 
[1929] 2 K. 13. 

171a. — — . I ' A proposal form foj* 

the insurance* (►£ a motor-bus was 
. by the person wishing? to (‘ffect^ tlie insurance, 
but the answers to the questions tlierein, 
which were warranted to be true & to foj’rn 
the basis of the contract, were filled in by | 
the insurance co.’s agent, who, although told 
the true facts, wj'ote, for some unexplained 
reason, answers which were untrue in a 
material respect. The agent was not autho- 
rised by the insurance co. to fill in i)ro- 
posal forms, & it did not appear that the 
CO. knew that he had in fact done so. llis 
duties were to procure persons to effect 
insurances & to see, as far as he could, that 
proposal forms were correctly lilled u]) ; he 
was not authorised to give a cover note or to 
enter into a policy of insurance. A policy 
was issued to the person who had signed the 
proposal form, & during its currency be 
made a claim under it, but the insurance co. 
repudiated liability on tlui ground of t-lu* 
untrue statements in the proi)osal form 
HeM : the agent, of the insuramn* co. iti 
filling in the proi)osal form was merely t.lu* 
amanuensis of the proposer, that the know- 
ledge of the true facts by the agent. (;ould not 
be imputed to the insurance co., it therefore* 
that the insurancu^ co. was entitled to 
repudiate liability on the ground of the untrue 
statements in the proposal form. — Nkws- 
UOLME Bros. r. Road '^rRANspoiJT cS: Grxeral 
Insurance Co., Ltd., (1921)] 2 IC. 13. ; 

98 L. J. K. B. 751; 111 k. T. 570; 15 
T. L. R. 578 ; 78 Sol. Jo. Jt)5 ; 81 (Vmi. (’as. 
830, 0. A. 

177. Add. Annoiailnns : — J.s* to (1) Expld. News- 
holme Bros. V. Road Transport k. General 
Insce. Co., [1929] 2 K. B. 850. .l.s- to (2) 

Dlstd. Newsholrne I3ros. v. lloacl Tj‘ans[)(U*t< 
k General Insce. Co., [1929] 2 K. 13. 850. 

184. Add. Annotation: — A.v to (1) Apprvd. News- 
holme Bros. V. Road Transport; k (hmeral 
Tnsce. Co., [19291 2 K. B. 850. 

192. Add. Annotation : — Distd. Newsholimj v. 
Road Transport, k (h'neral Insce. (1928), 15 
T. L. R. 128. 

193a. ^ -.] -Newsuolme Bros. v. Road 


8'jtANspoR'r A. Genei^ae Tnsuranc^e Co., 

1/rD., No. 17 la, antr. 

200. Add. Annotation : -A.s io (2) Expld. k Distd. 
Newsholnu* Bros. v. l3oad Transj>ort General 
Iiisec*. Co., [1929] 2 K. 13. !>5(J. 

203. Add. Aniiolaflon : -Expld. N(*wsholmo J3ros. 

V. Road Transport k General Insce. Co., 

1 19291 2 K. 13. 

218a. Representation of underwriter— Estoppel of 
insurer.) — Tlie (‘laimant. own(‘d a motor car 
which h(‘ somt‘fimes h‘t out on liirci k some- 
limes used himself for )iis own pleasure. He 
wish(*d to insure the car, A instruct(‘d brokers 
to elfeet. an insuranci*. The brokers inter- 
viewt‘d the underwriter of res])s., A he showed 
th(‘m a hirm of ]>olicy A said tliat. it- would 
cover both piivate pleasure A private hire 
by the insured. ''I'lie claimant on Ix'ing 
infornn*d of this sign(‘d a projiosal form for 
a iioliey A his broke*!* stated in tlui form tliat 
the* iiurpose for wliicli the ear would be 
used was “ ]n‘iv at.e liin* ” ; tlu* broker meant 
tlier(‘by that ]>rivate bin* would bo tlie 
jirineipal risk. Re'sps. t h(*ii issued to the 
claimant a poli(*y which in words e.overed 
“private phvisuro or ])ri\ato hire*,” but 
which provided that the* signed proposal 
form was mcorpoi'aiod with it \ lornn'd tin* 
basis of tin* contract. An accident oeeurred 
while tin* claimant; was using tin* (;m' for his 
own pleasure*, A ho made a claim unde*r the 
]>e)liey. 13e*s])s. ivfused to i>a\ , on tin* ground 
that as tin* ])req)osal form was t in* basis eif 
the })oli(‘y A eirdy relat(*d to tin* car while* 
em hiii* an ace iehmt occurring while the car 
was not on hire was not- coven*od. Tin* 
(lisj>ut(* was i*(‘ferre'd to arbiti'ation, A the 
arbit ratea* awai ded in favour of t;lK* claimant, 
subje*et to the* decisiem of a special case. On 
argume‘nt. ot the* e'.ase : - -Hrld : the* arbitrator 
ha,d ae*te*d rightly in admitting evidemce of 
tin* inte‘rvie^w between tin* hroke*rs A the 
unelcrwrite*!', A e\ e*n apart from such evielence, 
as there* was an inceinsistcne-y betweien the 
preijmsal lorru A the* policy, the later dexm- 
ment. must })revail. ( )n tin* facts, rcsiis. werei 
e*st;e)p])ed from disputing the claim because* 
their und(*rvvriter kin_*w that tlie^ claimant 
hael tak(*n out. the* ])olicy m r<*liance* on bis 
re‘pr(*se.‘ntation tliat. it weiuld cover private* 
pleasure. - K Air EMANN v. I3rttj.sh Surety 
jKsrjiANCE C^o., l/ri). (J929), 15 T. h. R. 899. 


PART I. SECT. 14, SUB-SECT. 1. 

m i. .] — Binkley v. Htjswaivi’ 

(1912), 22 O W. H. 330 ; 3 O. W. N. 
1427 ; 4 D. L. K. 150.--CAN. 

sd. Liohtliij/ for uminthoriscd usi 
of company's fundit — On liquidation.] - 
Two telograiTJH sent, to the aKenit of a 
fire casualty insurance ce>. which were 
signed by the co. A Its liquieiator 
TOspectively road as follows : Notice 
hedng prepeired by lieiuidator te> cancel 
all fire policies stop suggest to make 
arrangements for placing tire business 
only elsewhere.” There was some 
question as to which eif the telegrams 
the agent received ; — Held : regardless 
of which one reached him, it did not 
authorise him to use the co.’s funds 
then In his hands for the pun>ose of 
placing Insuraiicn of its customers 
m another co., & tliat he was liable 
to the liquidator for the amount so 
used. — Newton v. Br.vndon, I1928J 
1 W. W. li. 28 ; 22 Sask. L. U. 22l.~ 
CAN. 


PART I. SECT. 14, SUB-SECT. 2. 

170 in. .1 — Bankeks’ 

& TjtADEns’ Insckance Co,, Ltd. r. 
Ji;m\a Kiian (192r)), 27 8. IL N. S. W. , 
3.— AUS. 1 


acc<*T)t the T)olicy : — 1/cld : an action 
by tin* tigent against appet., to recover 
the amount ot the premiiun as money 
jiaid for deft, at his rcciuest, eould not 
bnce<'ed. — B ilbkolioji o. Dkm\kk, 
[19271 1 1>. Ij IL r..J2; [1927] 1 

W. W. R. 133 ; 21 Sask. L. IL 239. - 
CAN. 

e ii. S. P. Hickey v. Mc*GmNNES 
(Altq,.), [1927] 3 W. W. R. .OGo.- CAN. 

PART I. SECT. 14. SUB-SECT. 4. 

k i. . ]— Applt., who was Illiterate, 

wont to the local office of resps. to 
insure his liouso & furniture against 
0^1 


lire, A at the request of the agoiil of 
resps., signed a proposal form, tJio agent 
saA ing that he would fix every tlimg up 
The agent, without asking ai)plt. au> 
(|U(*stionH, filled in the form, is; inserted 
m it an untrue answer to one of tin 


^ . .,37 

L. H. 451 ; 43 N. S W. W. N. 98.— 

AUS. 

PART 1. SECT. 14. SUB-SECT. 5. 

200 XIX .] 'J’o a claim by 

pltfs., carrying on liusiness in partner- 
ship, for tim value of lol)acco iiisurod 
with dcflh. A dehtroyecl by fire, defts. 
pleaded that it was a condition of the 
proposal for insurance that the tobacco 
should bo the properly of the firm 
only, whereas a jiortiou was in fact the 
property of three of the members 
jointly. In their replication pltfs. 

1 all(*gc(l that dofts.* agents had know- 



Cases 231— 480a. English and Empire Digest Supplement. 


Part il. — Marine Insurance. 


231, Add. Annotation : — Apld. Re National Benefit 
Assce., Ex p. English Insce., [1928] Ch. 74. 

233. Add. Annotation : — Distd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 

236. Add. Annotations : — Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692; De 
Monchy v. Phoenix Insce. Co. of Hartford 
(1928), 138 L. T. 703 ; Tredegar v. Harwood, 
[1928] Ch. 59. Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

237a. Policy containing fire policy clause — Validity.] 

— Symington & Co. v. Union Insurance 
Society op Canton, No. 855a, post. 

247. Add. Annotation : — Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 

248. Add. Annotation : — Refd. Cornish Mutual 
Assce. V. I. R. Comrs., [1926] A. C. 281. 

252a. .] — ^By an agreement between two 

insurance cos., the E. (^o. <fc the N. Co., 
tliorein described as a participation agree- 
ment, it was {inter alia) provided that the 
N. Co. should be entitled to & accept a quota 
of a onc‘.-eighth of all risks accepted by the 
E. Co. through its marine department. The 
participation was fixed at 50 per cent, of the 
sliare retained by the E. CV). at its own risk 
of all marine assurances accepted on or after 
a specified date, with a maximum limit on 
any one ship. The liability of the two cos. 
was to commence automatically at the sam(^ 
i-hne^ the expressed intention being that tlie 
two cos. should })articipat(^ pari pasmi in 
all marin(‘ insurancies accepted by the E. i\). 
The N. Co. was to bo entitled to a pro- 
portionate part of the net premiums & otlier 
benefits reccuved by the E. Co., & was to bear 
its proportionate share of losses. The E. Co. 
was al(jne to settle all claims which might 
arise under its pedicles A. the N. Co. was to 
be* bound by the settlement. The E. Co. 
was to receive fremi the N. Co. commissions 
em the net premiums ^ on the profits derived 
by the N. Co. from the whede e)f the business 
under the agreement. By another clause in 
the agreement the N. Co. was absolutely 
bound in every case to follow the fortunes of 
the E. Co. No stamped policy of assurance 
was ever issued to the E. Co. by the N. Co. 
in res})ect of any risk coming within the 


agreement. The N. Co. having been ordered 
to be wound up by the ct., the E. Co. claimed 
to prove in respect of certain claims arising 
under the agreement. The liquidator dis- 
allowed the claim : — Held : the agreement 
was a contract for sea insurance,” & not 
being expressed in a duly stamped policy 
was invalid as not complying with the 
requirements of Stamp Act, 1891 (c. 39), & 
Marine Insurance Act, 1906 (c. 41). — 

English Insurance Co. v. National Bene- 
fit Assurance Co. (Official Receiver), 
[1929] A. C. 114 ; 98 L. J. Ch. 1 ; 44 T. E. R. 
801 ; sah nom. Re National Benefit 
Assce. Co., Ltd., Ex p. English Insce. Co., 
Ltd., 140 L. T. 70 ; [1928] B. & C. R. 07, 
H. L. 

AntwMiom : — Reid. Ttr Norsko Lloyd Insoo. Co., Ltd., 
119281 W. N. 99 , lie Homo & Colonial Inwoo. Co,, Ltd. 
(1929), 41, T. L. IL C58. 

253. Add. Annotation : — Consd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

254. Add. Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179 

330. Add. A nnoiaiion : — Mentd. A.-C. for Manitoba 
V. A.-(L for Canada, (1929| A. C. 200. 

459. Add. A nnoLatlons : — Consd. Reckitt v. Barnett, 
Pembroke Slater, [1929] A. C. 1 70. Mentd. 
Idoyds Bank v. Chartered Bank of India, 
Australia iVc China (1928), 97 L. .T. K. B. 009. 

463. Add. Annotation : — Consd. Aron v. Miall 
(1928), 139 L. T. 562. 

480a. Before or after loss.] — A firm of 

sellers in Africa sold goods, which were resold 
by the purchasers i>o pltfs. under a contract 
which required the second sellers to pass on 
to the second buyers the usual policy in the 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pltfs. were not interested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy : — Held : under Marine Insurance Act, 
1906 (c. 41), s. 50, a marine policy was 
assignable, unless it contained terms expressly 
proliibiting the assignment, & it could bo 
assigned either before or after loss. The 


lodge of the above fact at the time the 
proposal was made 8: issued the policy 
notwithstanding such knowledge, & 
that defts. were estopped from denying 
liability under the policy : — Held : an 
exception to the replication, as bad in 
law & disclosing no cause of action, 
should be dismissed. — Petkeas 8r Co. 
V. London Guarantee & Accident 
Co., Ltd., [1926] App. D. 371.— S. AF. 

200 XX. .] — L. & Co., agents 

of defts., who had no express power to 
do so, appointed M. as their local agent 
in a dlsfrict, but did not inform defts., 
who neither approved of, nor ratified, 
the appointment. M. sent to L. & 
Co. particulars of a proposed insurance 
against fire for pltf. on his dwelling- 
house, & a policy was Issued by 
defts. to pltf. The policy provided 
that if there was any misrepresentation 
as to any fact material to be known 
for estimating the risk, or any omission 
to state such fact, defts. should not be 
liable. Pltf. did not disclose the fact 
that his house had previously been 


burnt down & that an InsuraDce co. 
had pedd him In respect of that loss : — 
Held: (1) M. was not defts.* agent, 
& M.*8 knowledge of the eaflior fire, 
whenever acquired, could not be 
imputed to defts., & pltf. had ooAcealed 
a material fact & thereby relieved defts. 
from all liability under the policy; 
(2) even if M. was defts.* agent, his 
knowledge acquired prior to hfs 
appointment as a^nt could not be 
imputed to defts. — 0*Kbbfb v. London 
I 8r Edinburgh Insurance Co., Ltd., 

I [1928] N. 1. 85.~-lR. 

PART 1. SECT. 14, SUB-SECT. 6. 

a i. .1 — ^Parsons v. Queen 

Insurance Co. (1882), 2 O. R. iH . — 

CAN. 

PART I. SECT. 14, SUB-SECT. 8. 

sf. Right to renewal premiums paid 
after termination of agenerg.^ — The 
question whether an insurance agent 
is entitled to commissions on renewal 

862 


preiiuiims paid after t.lie terintnatioii 
of his employment Is govorntul by the 
t,orms of tlu5 contract between him & 
iiis CO. If the contract between the 
agent tlie Insurance co. contains no 
provision on the subject, the agent is 
entitled, in case the agency is 
terminated by the co., without fault 
on his i>art, to the commissions on 
renewal premiums which the contract 
seoures to him as part of his oom- 
ponsatlon, although such premiums 
may be paid after the termination of 
the agency. — F inqard v. Merchants 
Casualty Insce. Co., [1928] 2 

W. \V. P. 009.— CAN. 

PART II. SECT. 5, SUB-SECT. 1.— E. 

416 i. By mage — Custom of 

Lloyd* 8 — Custom not introduced inio 
Upper Canada by 32 Oeo. 3, c. 1.] — 
O* KEEFE 8c Lynch op Canada, Ltd. 
V. Toronto Insurance & vessel 
Agency, Ltd., [1926] 4 D. L. R. 477 ; 
69 O. L. H. 236.— CAN. 
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effect of assigning the policy in the manner 
in which the policy was assigned, which 
was the ordinary manner in which policies 
were assigned in England, was to assign to 
the person holding the policy the right to 
sue on any claim wlxich the assignor had on 
the policy, irrespective of the fact that at the 
time of the loss or damagti the assignee was 
not interested in tlie subject-matter lost or 
damaged. Pltfs. were tlie assignees of the 
policy ; the assignor of the policy had a right 
to make a claim in respect of the damage; 
that claim was assignable, & it was in fact 
assigned to pltfs., & they were entitled to sue 
the underwriters in respect of the damage. — 
Aron (J.) & Co. v. Miall (1928), 98 L. .T. 
K, B. 204 ; 139 L. T. 502 ; 34 Com. Cas. IS ; 
17 Asp. M. L. C. 529, C. A. 

488. Add. Annotatio7i : — Consd. Aron v. Miall 
(1928), 139 L. T. 5(52. 

488a. ]. — ^Aron (J.) & Co. v. 

No. 480a, ante. 

497. Add. Aymotation : — Refd. Aron v. Miall 
(1928), 139 L. T. 562. 

505a. Pontoon with crane fixed thereon.] — Held : 
not a “ ship or vessel ” within the rules of an 
indemnity assocn., on the gi'ound that the 
quality of adaptability for navigation was 
not sufficiently present to bring it within the 
meaning of those words in the rules. — Mkr- 
(JHANTS’ Marine Insurance (Jo., liTD. v. 
North c>f England Protecting & In- 
demnity Assocn. (1926), 43 T. L. 11.107; 
71 Sol. Jo. 82 ; 32 Com. Cas. 165, A. 

527. Add. A^motaiioyi : — Generally^ Refd. liind v. 
Mitchell (1928), 9<S L. J. K. B. 120. 

585. Add. AnitoUdinn : — Refd. Ilott* Trading Co. v. 
Dc Hougemont (1929), 31 (/oin. (Jas. 291. 

630. Add. Afinotation : — Mentd. The St. George, 
[1926] P. 217. 

651. Add. Aiinoiatlon : — Mentd. lie Wait, [1927]' 
1 Ch. 600. 

666. Add. Annotaiioyis Afi /o (5) Distd. Lind r. 
Mitchell (192S), 98 L. J. K. H. 120. (iencrully. 
Refd. Banco de Barcelona v. Union Marmt^ | 
Inscc. (1925). 134 L. T. 350. Mentd. Uain 
S.S. (Jo. V. Board of Trade*, [1928] 2 K. B 
534. 

712a. Effect of decrees of foreign State — On 
liabiiity of foreign reinsurance company to 
discharge obiigations.] — By virtue of decrees 
of the Soviet Govt., insurance business in 
Russia was declarc'd to be the monopoly 
of the State, & financial transactions in Russia 
were regulated. In an action to determine 
the effect of the above decrees on treaties 
of reinsurance entered into between a Russian 
reinsurance co., having a branch office in 
London, Ac an English reinsurance co. : — 
Held : the decrees did not prevent the 1 
Russian co. from discharging thidr liabilities 
to the English co. under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them under the treaties. — First Russian 
Insurance Co. v. London Ac Lancashire 
Insurance Co., [1928] Ch. 922 ; 97 L. J. Ch. 
445 ; 140 L. T. 337 ; 41 T. L. R. 583. 

718. Add. Annotations : — Consd. Sowerby v. 

Lindsay (1928), 139 L. T. 546. Refd. Excess 
Insce. V, Mathews (1925), 31 Com. Cas. 43. 


719. Add. Annotations : — Consd. Firemen’s Fund 
Insce. V. Western Australian Insce. Ac Atlantic 
Inscf*. (1927), 138 L. T. 1 08 ; Merchants’ Marine 
Insee. v. Liv(*rpof)l JMariiK* Ac General Insce. 
(1928), 97 I.. .1. K. B. 589. Refd. Excess 
Insce. V. Matlicws (1925), 31 Com. Cas. 43. 

720. Add. Annoiaiion : — Consd. Firemen’s Fund 
Insc(*, Western Australian Insce. Ac 
Atlantic Inset*. (1927), 138 L. T. 108. 

720a. — — .] — Pltfs. insured a consign- 

ment of gunpowder on a voyage Ac reinsured 
with di'fts. Both the original policy Ac the 
rt'insurance policies covertitl perils of the sea 
Ac jettison, Ac were expressed to bo “ war- 
ranted free from loss arising from . 
destruction ... in a port of distress or 
otherwise.” Tlie original ]>olicy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission, 
A:, they provided that (lefts, would “pay as 
paid thert'on,” A: that the payment should 
lx* subject to the same terms a.s in tht* original 
policy. The V(*ssel carried, in addition to 
tlx* gunpow(h*r, drums of sulphuric acid, Ac 
owing to heavy weather somt* of t he drums 
burst A:, the atitl disahl(‘d tlie matdiinery, 
with the r(‘sult t hat- t4xi .shi]) liad to ])ui in to 
a port of tlisiress. Tliert* the requu-t'd rejiairs 
could not be carried out with tlx*, gunpowder 
on board. A:- it was thrown overhoard Ac 
b<‘came a- total lt)ss. J’ltls. paid the owners 
as for a total loss. A:- elaiint*d to he reimbursed 
by defts. : — Uvld : as tht* way in which the 
sulplmric acid was stowM‘d A loa-dtxi affected 
t ht* safety ot tht* sliiyi vV- rt*iHloj‘ed her unsea- 
w'orthy, i>ltfs. wa*i‘e until*!* no Ihihilit-y on the 
origiiiiil ]x)li(‘y. A:- t-h(*y eould not recover 
from dt*fts. on the r(*insiu*anc(‘ policies. — 
Fireman's Fund Insuranc e (’g. ?*. Western 
* Australian Insurance CJo., Ltd. (1927), 138 
L. T. 108 ; 43 T. L. R. 680 ; 17 Asp. M. U. G. 
...... , ,.3 (Jom. (Jas. 

720b. “ On a voyage.” | — I’ltfs. insured a consign- 
ment of oi‘anges from any jiort in Spain to 
Antwei*]), A., after t-htj ship had h‘ft Valencia 
had been in wir(*lt‘ss communication with 
Gibraltar, they reinsured wdth deft, by a. 
slip, which r(if(;iTt‘d to the fact that t-lie ship 
liad b(‘on in such communication wdth 
Gibraltar A: which contained the words “ on 
a voyage,” mea.ning, according to tlie 
t'vitleiice, tliat the risk should attach only 
from a named i^ort in the course of the voyage. 
’Phe ship st-randtid before she readied Gibral- 
tar, the oranges were damaged, Ac jiltfs. had 
to pay on the policy. In an action on tlu* 
contract of rt'insurance i—Held : on tlie true 
reading of the slip, the intention was to limit 
tliti risk to the voyage from Gibraltar, Ac the 
action failed. — Eaghe, Star Ac British 
Dominions Insurance Co., Ltd. v. Reiner 
(1927), 43 T. L. R. 259 ; 71 Sol. Jo. 176. 

720c. Insured object in damaged condition at 
expiration of insurance — Continuation of risk 
for ” immediate consequences ” of such 
damage.] — Pltfs., reinsur<*rs of a risk under a 
marine policy, re}insm*(*d that risk with defts. 
The policies were subject to tlie following 
conditions ; “In the event of the vessel 
not being at the place of destination on the 
date of the exphation of the policy, the insur- 
ance shall continue in force till the end of the 
day when the vessel arrives at her first place 
of destination ; ” At “ If the insured object 
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is in a daniagtjd condition at the time when 
tlio insurance expires, the risk sliall continiK* 
ior the imm(*diate eonsi'quences of such 
damage until tiH‘ (d)j(‘cl- without unneces.sar> i 
delay lias bt‘en repaired or sold.” On the I 
dat<i of 1h(‘ exiiiration of tli<‘ policy, the ! 
vessi‘l liad not arrived at h. Ihiy, iier lirst | 
plac<» of destination, but before reaching it 
she grounded on a retif & W'as taktm into 
fj. liay badly damaged. Temporary repairs 
having b(^en effected, slie (jontinued her 
voyage, but as she began to leak again she 
had 1/0 bii i*un ashore in order to prevent 
sinking, & was subsequently sold as a wrcick. 
Pltfs. having paid the original insurers as 
for a t/otal loss, claimed against defts. on 
tlu‘ir ridnsurance policy — Held : the loss 
was an immedial/e consequcmce of the damage 
<lone by the original stranding, & the risk 
covered by the poli(;y continued, until the 
vessel was repaired with no unnecessary 
delay, for the immediate consequenct‘S of 
the original damage. — Mp:iu:hants’ IVIautnk 
Insuranc’K Co. r. Liverpool Marine & 
General Insurance Co. (11128), 97 li. J. 
K. 13. 589 ; 180 L. T. 184 ; 44 T. L. R. 512 ; 17 
Asp. M. L. C. 475 ; 88 Com. Cas. 294, C. A. 

731. Add, Annotation : — Generally^ Refd. Excess 
Tnsce. V, Mathews (1925), 81 Com. ('as. 48. 

734. Add, Annotation: — As io (1) Consd. Fire- • 
men’s Fund Insce. v. Western Australian 
Insce. it Atlantic Insee. (1927), 188 L. T. 198. 

748. Add. Amioiaikm : — Refd. Goole Hull 
Steam 1’owing C/O. Ocean Marine Insce. 
(1927), 44 T. L. R. 188. 

763. Add, Annotation Consd. Hoff Trading (Jo. 
V. Do Itougemont (1929), 84 Com. Cas. 291. 

765. Add. Annotation : — As to (2) Apld. Hoff 
Trading Co. v. J)e Rougomont (1929), 84 
Com. Cas. 291 . 

766. Add. Annolatio7i : — Consd. Huff Trading Co. 
V. I)e Rougemont (1928), 84 C^jm. Cas. 180. 

782. Add. Annotation: — ^Refd. Lake v. Simmons 
(1929), 96 L. J. K. B. 580. i 

784. Add. Annotation} Mentd. Mancomunidad i 
iz V. Royn.1 Rxcliange Assce., j 

786. Add. Annotation :— .4.s‘ to (2) Apld. Kauf- 
mann v. British Surety Inset*. (V). (1929), 
45 T. L. IL 899. 

855a. Effect of clause.] — Claimants insured with 
defts. a. (juantity of cork from a port or place 
b»*twt*en Bordeaux & Nice to the United 
Kingdom. Claimants were cork growers it 
had a factory & warehouse near Algecii’as, 
& they had sent from the factory to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty, there until 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea-water on the 
1 ‘emainder, with the result that a large 
portion of the cork was lost or damaged. 
The policy, when issued, contained {inter 
alia) a marginal clause that the policy was 
not to enure to the benefit of any fire 


insurance co., but loss reasonably attributable 
1o fircj was covered. It also contained a 
warehouse tf» warehouse clause. A claim 
undtT the policy was referred to arbn., &/ the 
arbitrator treated the marginal clause as non- 
(!xist('nt, on the ground that it was not 
included, or stipulated for, in t/he slip which 
1 ‘epreseriled the true contract betwe(*n the 
jiarties. he also found that the loss was one 
reasonably attributable to fire : — Held : 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 
th(* shippers’ manufactoiy at San Roque, 
were covered by the policy ; (2) there being 
an (‘xisting fire & an imminent peril, the 
damage caused by water, used eithei* to 
extinguish tht* fire or to prevent it from 
spreading, was a proximate consequence of 
fire, which could bo recovered und(*r the 
general words of tlu^ policy, as being ejusdem 
yeneris with fire ; (3) the underwriters were* 
not relieved from liability by the restraint 
of princes clause: (4) the case must lx* 
remitted to the arbitrator upon the question 
whether the i^olicy issued, so far as it con- 
tained the lire policy (4ause, was or was not 
contrary to the usual form of marin(i insur- 
ance on goods. — Symington & Co. v. Union 
Insuranc’E Society of Canton (1928), 97 
i.. J. K. B. 949 ; 189 L. T. 889 ; 44 T. L. R. 
(>85; 81 Com.Cas. 28.C. A. 

906. Add, Annotation : A.v to (2) Refd. Eagle, 
Star British Dominions Insce. v. Reinei' 
(1927), 48 T. L. R. 259. 

985. Add. Annotation : — Mentd. Ilio Tinlo (\). v. 
Seed Shipj)ing ('o. (1929), 181 L. ^1\ 701. 

1099. Add. Annotation ; Mentd. Rio ’finto Co. v. 
Seed Shipping Co. (1929), 184 L. T. 794. 

1203a. .]— Ij^m/KDALE v. Dixon 

(1805), 1 Bos. A B. N. R. 151 ; 127 E. R. 
417. 

A nnoUdion : Refd. Morrison v . Muspratt (1827), 12 Moore, 

(;. p. 231. 

1206. Add . AyiJiotatlons :~As to (8) Consd. Greei 
hill V. Federal Insce. (1929), 95 L. J. K. B. 
717 ; Hoff Trading (^). v. De Rougemont 
(1928), 84 Com. Cas. 180. 

1220. Add. Annotation : — Refd. Glicksman 
Lancashii'e Sc General Assce., [1927] A. 

I 1252. Add. Annotation : — Consd. Greciulull v. Fede- 
ral Insce. (1929), 95 L. J. K. B. 717. 

1265a. .] — In an action on a policy of marine 

insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact been previously carried, 
partly on deck, in a protracted voyage from 
New York to Halifn-x, where, the vessel being 
una-ble to proceed further, it was unloaded 
&- iiart i>ut in a warehouse, & the rest left on 
tlie open quay, exposed to severe weather, 
for over two months : — Held : these facts 
were material to be disclosed to the under- 
writers, Sc as they were not disclosed, &. thert* 
was no waiver of non-disclosure, the policy 
was vitiated. — Greenhill v. Federal 
SURANCE Co., [1927] 1 K. B. 95 ; L. J. 
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K. B. 717 ; 135 L. T. 244 ; 70 Sol. Jo. 505 ; 

31 Com. Gas. 289; 17 Asp. M. L. 0. 02, 

C. A. 

Annotation : — Consd. Hofl! Trading Co. v. De Rougemont 

(192{)), 34 Cora. Cas. 291. 

1308. Add* Annotations : — As to (1) Consd. News- 
holme Bros. r. Road Transport & General 
Insce. Co., [1929] 2 K. B. 350. Refd. Collins 
V. Associated Greyhounds Racecourses (1929), 
141 L. T. .529. 

1474a. Absence ol panting beams.] — Held : the 
vessel was unseaworthy. — Lund v. Thames 
& Mersey Marine Insurance Co., Ltd. 
(1901), 17 T. L. R. 566. 

1516. Add. Annotation : — Mentd. Reed v. Page & 
East, [1927] 1 K. B. 743. 

1557. Add* Annotation : — Consd. Greenhill v. 
Federal Insce. (1926), 95 L. J. K. B. 717. 

1589. Add. Annotation : — As to (2) Dbtd. Greenhill 
V. Federal Insce. (1920), 95 L. J. K. B. 717. 

1608a. What amounts to insurance against.] — 
A policy on a barge provided : “ the insur- 
ance is against the risks of total <fe/or con- 
structive &/or arranged loss including general 
average & salvage & damage to such vessel 
by collision with any other vessel or with 
any fixed floating or other object or by fire 
lightning stranding or sinking.” The barge 
sank through general debility : — Held : the 
polirjy did not make the insurers liable for 
ordinary wear & tear, &; therefore they were 
not liable although the word “ sinking ” 
was used in the policy. — W adsworth 
IjIguterage <fc CoAUNG (k>., Ltd. v. Sea 
Insce. Co., Ltd. (1929), 45 T, L. R. 597, 0. A. 

1611a. .] — PiKENix Insurance Co. op Uart- 

FORD V. Be Monciiy, No. 2401a, po.s*^. 

1641. Add. Annotations : — Refd. Banco de Barce- 
lona V. Union Marine Insce. (1925), 134 L. T. 
350. Mentd. Falcon v. Famous l*layers 
Film Co., [1926] 1 K. B. 393. 

1648. Add. Annotation: — Refd. Clan Line 
Steamers v. Board of Trade, The (flan 
Matheson, [1929] A. C. 514. 

1650. Add. Annotations: — Consd. Board of Trade 
V. Hain S.S. Co., 1 1929] A. C. 534 ; Merchants’ 
Marine Insce. v. Liverpool Marine & General 
Insce. (1928), 97 L. J. K. B. 589. Refd. Man- 
comunidad del Vapor Frumiz v. Royal Ex- 
change Assce. (1926), 43 T. L. R. 103 ; Clan 
Line Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 

1660a. .] — ^A sailing ship, of which pltf. was 

mtgee., was insured by a policy, underwritten 
by deft., against perils of the sea & fire, 
as per Institute Time Clauses, clause 8, 
against loss of the vessel “ caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice & she leaked badly, & the captain, 
expecting a gale in which he thought she 
would be lost, decided to abandon her, & 


he set fire to her to prevent her from being a 
danger to navigation, iSc he & the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft, did not allege any mis- 
conduct by the assured, by the mtgee., 
or by the managing owner, & there was no 
evidence that the abandonment was a wilful 
casting away of the ship by the master : — 
Held : on the facts the abandonment was 
uniH'asonable on the part of the master & 
constituted negligence, this negligence, 
resulting in the continuing action of a 
previously existing peril of the sea, was 
covered by clause 8, ('v<'n apart from that 

clause, as the peril of the sea had endangered 
the ship & the negligence of the master 
rosultt‘d in proper measurers not being taken 
to save her, pltf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
s. 55 (2) (a). — L ind v. Mitchell (1928), 98 
L. J. K. B. 120; 140 L. T. 261 ; 34 Com. 
Cas. 81 ; 45 T. L. R. 51, C. A. 

1675. Add. Annotations : — Refd. Firemen’s Fund 
Insce. r. Western Australian Insce. (1027), 
43 fl\ L. R. 680; Clan Line Steamers v. 
Board of Trade (1928), 97 I.. .1. K. B. 735. 

1684. Add. Annotation: — Refd. Adelaide S.S. Co, 
i>. A.-G., [1926] A. ('. 172. 

tlOt. Add. CUatioyiH : ‘M Com. Cas. 145; 16 

Asp. M. L. C. 579. 

1703. Add. Annotation Mancomnnidad 

Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 507. 

1705. Add. Annotation :~ Consd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1706. Add. AnnotaiUm: — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. ,567. 

1708a. “ Collision with any object ^—Bumping on 
rocks.] — A policy of marine insurance on the 
hull & machinery of a st(‘am(ir covered the 
ordinary perils of the sea & contained the 
following clause : ” Subject to the Institute 
‘ Free of Particular Average absolutely ’ time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.” The 
ship, having stranded, bumped on the rocks 
& damaged her bottom plates : — Held : the 
contact with the rocks was a “ collision with 
an object ” within the policy. — Mancomu- 
NiDAi) DEL Vapor Frumiz v. Royal Ex- 
change Assurance, [1927] 1 K. B. 567; 96 
L. J. K. B. 229; 136 L. T. 537 ; 43 T. L. R. 
103; 17 Asp. M. L. C. 205. 

1709. Add. Annotation : — Refd. Adelaide S.S. Co. 
v. A.-G.. [1926] A. C. 172. 

1710. Add. Annotation : — Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 

1718. Add. Annotation: — Apld. Symington v. 


PART II. SECT. 18, SUB-SECT. 3.— 
B. (b). 

1349 i. Loss before departure from 
terminus a quo — “ From Quebec to 
Greenock vessel to go out in tow .**] — 
Held : towing: from the loading: berth 
to another part of the harbour was not 
a compliance with the waiTanty. — 
Provincial Insurance Co. of Canada 
V. Connolly (1879). 5 S. C. 11. 258.— 

rAM 


PART II. SECT. 19, SUB-SECT. 1.— B 

1655 i. Ship unseaworthy — Ship 
rendered unseaworthy by charterer unth- 
out privity of assured — Assured erUiflcd 
to recover.] — Pacific Coast Coal 
Freighters, Ltd. v. Westchester 
Fire Insurance Co. op New York, 
Pacific Coast Coal Freighters, Ltd, 

V. Western Assurance Co. (B. C.). 

[19261 4 D. L. li. 963: [1926] 3 

W. W. R. 3.56; affd., (1927J 2 D. L. R. 
590 ; [1927] 1 W. W. R. 878 ; 38 B. C. R 
315. 


PART II. SECT. 20, SUB-SECT. 1.— A. 

1576 ii. .1 — Murray v. Nova 

Scotia Marine Insurance Co. (1875), 
10 N. S. R. (1 R. & C.) 24.— CAN. 

PART II. SECT, 20, SUB-SECT. 1.— E. 

1607 i. What amounts to — Not sail 
tom as result of accident.] — Hill v. 
Union Insurance Society, Canton, 
Ltd., [1927] 4 D. L. R. 718 ; 61 O. L. R. 
201.— CAN. 


865 



Cases 1718 — 20140 . English and Empire Digest Supplement. 


Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646. 

1719a. Damage caused by water— -To extinguish 
or check flire.] — Symington & Co. v. Union 
Insurance Society op Canton, No. 855a, 
ante, 

1727. Add. Annotation: — Apld. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 

K. B. 646. 

1732. Add. Annotation : — Refd. Poster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll 
(1928), 98 L. J. K. B. 282. 

1786. Add. Annotation: — Refd. Adelaide S.S. Go. 
V. A.-G., [1926] A. C. 172. 

1760a. Action of port authority — Extinction 

of fire — Damage by water.] — Symington & 

( Go. V. Union Insurance Society op Canton, 
No. 865a, ante. 

1766. Add. Annotation : — Refd. Clan Line Steamers 
V. Board of Trade, The Clan Mathcson, [1929] 
A. C. 614. 

1809. Add. Citations 134 L. T. 350 ; 16 Asp. 
M. L. C. 604. 

1817. Add, A nnotation : — Refd. Symington v. 
Union Insce. Soc. of Canton (1028), 139 L. T. 
386. 

1838. Add. Annotations : — Consd. Clan Line 

Steamers v. Board of Trade, [1929] A. C. 
614 ; Hain S.S. Co. v. Board of Trade, [1928] 
2 K. B. 534. Refd. Cayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 

1846. Add. Annotation : — Generally^ Mentd. Falcon 
V, Famous Players Film Co., [1926] 1 K. B. 
393. 

1849. Add. Annotation: — Consd. (Jlan Line 

Steamers v. Board of Trade, [1928] 2 Iv. B. 
657. 

1850. Add. Annotations : — As to (1) Apld. Board 
of Trade v. Uain S.S. Co., [1929] A. C. 534. 
Consd. Clan Line Steamers v. Board of Trade, 
[1929] A. C. 614. Grncrany, Refd. Adelaide 

S.S. Co. V. 11, (1926), 95 L. J. K. B. 213 ; 
Cayzer, Irvine Board of Trade (1920), 
42 T. L. R. 731. 

1851. Add. Annotations : — Consd. Clan Line 

Steamers v. Board of Trade, 1 1929] A. C. 514. 
Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 iv. B. 534. 

1854. Add. Annotations :— Cons^. Clan Line 
Steamersr. Board of Trade, [1929] A. C. 514. 
Refd. Adelaide S.S. Co. v. A.-G., [1920] 
A. C. 172. 

1858. Add. Annotations Clan Line 

Steam^^rs v. Board of Trade (1928), 97 

L. J. K. B. 735 ; Merchants’ Marine Insce. 
V. Liverpool Marine General Insce. (1928), 
97 L. .1. K. B. 589 ; Board of Trade v, Ilain 

S.S. Co., [1929] A. C. 534. Refd. Adelaide 

S.S. Co. V. A.-G., [1926] A. C. 172. 

1860. Add. Annotations : — Consd. Hain S.S. Co. \\ 
Board of Trade, [1928] 2 K. B. 534; Clan 
Line Steamers v. Board of Trade, [1929] A. C. 
514. Refd. Board of Trade v. Cayzer, Irvine 
(1927), 43 T. L. R. 625. 

1876. Add. Annotation : — Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce., 
[1928] 1 K. B. 689. 


1948. Add. Annotation: — ^Refd. Mancomunidad 
Del Vapor Pnimiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1965. Add. CUation [1904] P. 198, n. 

Add. Annotations : — Refd. The Normandy, 
[1904] P. 187 ; Mancomunidad Del Vapor 
Frumiz v. Royal Exchange Assce., [1927] 1 
K. B. 567. 

1981. Add. Annotation : — ^Apld. Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. C. 637. 

1982. Add. Annotation : — ^Refd. Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. C. 637. 

2010a. Recoveiy of damages In collision 

action.] — Defts. insured pltfs.* steamer against 
the usual marine risks, the steamer being 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pltfs.’ cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to pltfs. £2,600, as being half 
the damages. In an action against defts. 
pltfs. contended that, as the balance of their 
loss was £2,600 they were entitled to recover 
that amount, it being less than the value of 
£4,000 put on the steamer in the policy ; — 
Held : defts. were liable only for £1,500, 
being the difference between £4,000 & £2,500, 
the amount recovered by pltfs. from the 
owners of the other ship. — Goole & Hull 
Steam Towing Co., liTD. v. Ocean Marine 
Insurance Co., l tp., [1928] 1 K. B. 689 ; 
97 L. J. K. B 175 ; 138 L. T. 548 ; 44 T. L. R. 
133; 72 Sol. Jo. 17; 17 Asp. M. L. C. 409; 
33 Com. Cas. 110. 

2014a. Loss less than amount paid into court.] — 
Resps. insured applts.’ tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged value, & also that 
all claims were to be subject to English law 
& usage. The tug was sunk by collision, 
&> applts. at once gave notice of abandon- 
ment. Salvors employed by resps. raised 
the tug in a few days, & the abandonment 
was not accepted. The salvors, without 
the knowledge of applts., made an offer to 
resps. for the tug, & resps. requested them 
to put it into writing, which they did. The 
appellate ct,, considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. : — Held: (1) the 
sinking was not an actual total loss ; (2) resps. 
were not precluded from denying that they 
had accepted the abandonment ; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), s. 60 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modified by sects. 61 & 62 ; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repaii'S given 


PART 11. SECT. 22, SUB-SECT. 6.-43. (a). 

f i. By insurers — Subsequrnt sale of ship at profit — Rights of assfurtd .] — Mbagheh v. i®TNA Insitrancb Co. 

HoBiE INSUBANOB Oo. (1873), 20 Gr. 354 — CAN. 
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by resps.’ witnesses, & the ct.’s finding as to 
the sum necessary, being justified by the 
evidence & not being based upon any error 
of principle, coidd not be questioned. — 
Captain J . A. Cates I'ug & Wharfage Co. 
V. Franklin Insurance Co., [1927] A. C. 
698; 96 L. J. P. C. 132; 137 L. T. 709; 
17 Asp. M. L. C. 319, P. C. 

2055a. .] — Cafiain J. A. CWpks Tug & 

Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, ante, 

2074* A^. Annotation : — Retd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Cas. 1053. 

2087. Add, Annotation : — ^Mentd. Hirji Mulji v, 
Cheong Yue 8.S. Co., (1926] A. C. 497. 

2110a. .] — ^Maeburn V. Leckie (1822), cited in 

Abbott’s Merchant Shipping, 14th ed., p. 15. 

Annotation: — Coxisd. Alcock v. Royal JOxcliangfo Aflsce. (1819), 
13 0. B. 292. 

2145. Add, Annotation : — Expld. Captain J . A. 
Cates Tug & Wharfage Co. v, Franklin Insce., 
[192;] A. C. 698. 

2152a. Sunken ship — Recovery probable at date 
of abandonment.] — Oafiain J. A. Cates Tug 
&> Wharfage Co. v, Franklin Insurance 
Co., No. 2014a, ante, 

2189. Add. Annotation : — Refd. Australia (Owners) 
V, Nautilus (Owners) (1926), 95 L. J. i*. 145. 

2250. Add. Annotation : — Mentd. The Massillia, 
[1920] P. 180. 

2286a. .] — Vacuum On- Co. v. Union 

Insurance Society op Canton, Ltu. (1926), 
32 Com. Cas. 53, C. A. 

2338a. Negotiations for ship between under- 

writers & third party.]— Captain J. A. Cates 
’' fuG & Wharfage Co, v. Frankj.in Insur- 
ance Co., No. 2014a, ante. 

2889. Add. Annotations : — Consd. l)ec Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd.Sheppy Glue & Chemical Works v. Med- 
way River Conservators (1926), 24 L. G. H. 
457. Mentd. The Mostyn (1926), 135 L. T. 
693 ; Re Ryder &■ Steadman’s Contract, [1927] 
2 Ch. 62. 

2340. Add. Annotations : — Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 
Refd. Whitney v. 1. R. Comrs., [1926] A. C. 
37. Mentd. Sheppy Glue Ac Chemical Works 
v, Medway River Conservators (1926), 24 
L. G. R. 467 ; Wigg v. A.-G. of Irish Free 
State (1927), 96 L. J. P. C. 88; Clark v. 
Epsom K. 1). C., [1929] 1 Ch. 287. 

2341a. Damages for negligence in 

watching wreck.] — Defts. & othei* under- 
writers insured pltfs.’ steamship A, against 
total loss, & to the extent of three-quarters 
against damages which pltfs. miglit have to 
pay for collisions with other vessels. The A, 
was sunk in a river & in fact was a con- 
structive total loss. Notice of abandonment 
was given &: acceptance thereof refused. 
Pltfs. & defts. agreed without prejudice to 
their rights to take joint action to salve the 
property. The master of the A, employed 
a tug to watch the wreck & warn other 
vessels. Owing to the negligence of the 


crew of the tug the steamship S. came into 
collision with the A., & both vessels sustained 
damage. In an action brought, in the 
names of pltfs., by & for the benefit of defts., 
again.st the S,, the owners of the S, counter- 
claimed & recovered judgment for the 
whole of their damages & costs, & the under- 
writers paid three-quarters of the damages 
& costs to the owners of the S, : — Held : the 
underwriters were jointly liable to indemnify 
pltfs. against the remaining one-quarter of 
the damages & costs of the <8., the liability 
not arising under the policy but upon the 
contract of indemnity.— ^uart & Steamship 
Alleghany op London, Ltd. v. Merchants’ 
Marine Insurance Co., Ltd. (1898), 14 
T. L. R. 564 ; 3 Cora. Cas. 312. 

2346. Add, Annotation : — Consd. A.-G. v, Glen 
Ijine Liverpool & London War Risks 
Insce. Assocn. U929), 34 Com. Cas. 309. 

2351. Add. Annotation: — Consd. A.-G. v. Glen 

Line &; Liverpool &; Loudon War Risks 

Insce. Assocn. (1929), 31 Com. Cas. 309. 

2352. Add. Annotation : — Consd. A.-G. v. Glen 

Line & laverpool & London War Risks 

Insce. Assocn. (1929), 34 Com. Cas. 309. 

2355. Add. Annotations : — ^.4.*? to (2) Consd. A.-G. 
V. Glen Lino &> Liverpool & London War 
Risks Insce. Assocn. (1929), .34 Com. Cas. 
309 ; Page r. Scottish Insce. Corpu. (1929), 
98 L. J. K. B. 308. 

2356. Add. Annotation : — Consd. A.-G. n. Glen 

Line & Liverpool & London War Risks 

Insce. Assocn. (1929), 31 Cora. Cas. 309 

2375. Add, Annotation : — Refd. A.-G. v. Glen Line 
Liverpool Ac London War Risks Insce. 
Assocn. (1029), 34 Com. Cas. 309. 

2379. Add. Refd. Goole & Hull 

Steam Tomng Co. v, Oc(‘an Marine Insce. 
(1927), 44 T. L. B. 133. 

2404a. Prosecution of claim — Condition iimiting 
time for.]-— Pltfs. were interested in a 
certificate of insurance which was issued 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Rotterdam. The policies provided for 
payment for “ leakages from any cause in 
excess of 1 per cent, on eacli invoice.” It 
was the practice of the trade, at the port. 
of sliipment, to gauge the barrels of turpentine 
& to express the result in gallons, & at the 
X)ort of discharge to weigh it & to express the 
result in kilograms with an allowance for 
reduction on account of the varying tempera- 
ture conditions of 3*26 kilograms to the gallon. 
The policies also contained a stipulation 
providing that no suit or action for the 
recovery of any claim should be maintainable 
in any ct. unless such suit or action be 
commenced within one year from the 
happening of the loss out of wliicli the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a shortage in respect of the 
gallons of turpentine shipped was ascertained 


PART a. SECT. 23, SUB-SECT. 4.— 
A. (e). 

■d. Profoision as to survey — Applica- 
tion to total loss.] — Hamilton v, Mon- 
trbai. Assuranob Co. (I86i), 23 

U. O. R. 437.— CAN. 


PART II. SECT. 23, SUB-SECT. 4.— 
C. (b). 

2256 i. Constructive total loss of ship,] 
— Held : there havini? been a con- 
structive loss of tbe ubip, the action 
of the underwritors in making repairs 
& eamlns: tbe freight would not prevent 
the assured from recovering as for n 
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total loss of freight. — Troop & Lewis 
V , Merchants* Marine Insurance Co. 
(1886), 13 S. C. R. 506 ; 6 C. L. T. 
38C.— CAN. 

PART II. SECT. 26, SUB-SECT. 1. — A. 

n. Read now “ 2404a i.” 

o. Read now “ 2404a ii.” 
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to have taken place. Defts. having refused 
to pay upon the ground that there was no 
sufncient evidence of the loss & that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate : — Held : the limitation 
clause was not one which bound the certificate 
holder. The rights of the original policy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualified by all the conditions & 
warranties which affected the nature & extent 
oi the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so given were to be 
enforced ; (2) an actual physical loss had been 
proved based upon the calculations, & there ] 


was no ground for imputing that loss to any 
cause other than leakages. — ^P hcenix Insur- 
ance Co. OP Hartford v. De Monchy (1929), 
141 L. T. 439 ; 45 T. L. R. 643, H. L. ; 
affirming S. C. avb nom. He Monchy v. 
Phcenix Insce. Co. op Hartford (1928), 
138 L. T. 703, C. A. 

2445. Add. Annotation : — Refd. Lothian v. Ep- 
worth Press (1926), 137 L. T. 582, n. 

2463a. .] — A.-G. v. Glen Line, Ltd. 

Liverpool & London War Risks Insce. 
Assocn., Ltd. (1929), 34 Com. Cas. 309, C. A. 

2469. Add. Annotation : — Generally^ Mentd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [3 926] 1 K.B. 328. 


Part III. — Fire Insurance. 


2537. Add. Annotation : — Generally, Mentd. A.-G. 
for Manitoba v. A.-G. for Canada, [1029] 
A. C. 260. 

2548. Add. Annotation : — A a to (1) Refd. Shell-Mex 
V. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2560. Add. Annotation : — As to (1) Consd. Page v. 
Scottish Insce. Corpn. (1929), 98 L. J. K. B. 
308. 

2562. Add. A nnotation : — Consd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 
2568. Add. Annotation : — As to (2) Consd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 


2572. Adxl. Citation : — 31 Com. Cas. 10. 

Add. Annolaiion : — Mentd. Hirji Mulji v. 
Cheong Yne S.S. Co., [3 920] A. C. 497. 

2610. Add. Annotation: — Refd. Stumbles v. 

Wliitley (1929), 46 T. L. R. 37. 

2635. Add. Annotation : — As to (2) Apld. Syming- 
ton V. Union Insce. Soc. of Canton (1928), 
97 L. J. K. B. 646. 

2644. Add. Annotation : — Generally, Mentd. Pailin 
V. Northern Employers’ Mutual Indemnity 
Co. (1925), 95 L. .T. K. B. 25. 

2657. Add. Annotation : — Consd. Looker v. Law 
Union & Rock Insce., [1928] 1 K. B. 554. 


PART II. SECT. 26, SUB-SECT. 2.— 
A. (b). 

sf. lifcovcry of iiderest — AUlMuuh 
action tried vuthout jury .] — 1 Pacific 
Coast (Ioal Pukiouteus, Ltd. v. 
WjfiSTCll ESTER Fnm iNSmiANCK Co. 
OF New York, Pac’XFio Coast Coal 
pREianTKRH, Ltd. v. Wksticrn Assur- 
ance Co. (B. C.), f 15)20] 4 D. Jt. 
903: [19201 3 W. W. II. 35(5 ; affd . 
[1927] 2 D.I.. 11.590; [1927] 1 W.W.K. 
878 ; 38 B. C. 11. 315— CAN. 

PART III. SECT. 1, SUB-SECT. 4. 

o I. Meaning of ** husband .**] — 

In the proposals for iusurance against 
lire In rospoct of a building & of 
furniture, eto., therein of the pniponent, 
one of the printed questions was 
Have yon ... or husband ever 
. . . had a fire ** ? — Held : the word 
“ husband ** there meant husband then 
living. — Bradbury v. The London 
Guarantee & Accident Co., Ltd. 
(1927), 40 C. L. U. 127.— AUS. 

o ii. Alleged misstatement as to 

property in goods.] — North British 
& Mercantile Insurance Co. v. 
McLellan (1892), 21 S. G. R. 288.— 
CAN. 

PART III. SECT, 2, SUB-SECT. 2. 

t i. Whether action by 

insurer Chancery or common law 
action.] — Royal Exchange Assce. Co. 
V. Grimshaw Bros.. Ltd., [1928] 
2 D. L. 11. 412 ; 62 O. L. 11. 25.— CAN. 

t il. -- — Liability of insured — 
Refusal to subrogate. ] — Globe & 
Rui’gkrs Firic Insurance Co. v. 
Truedell, [1927] 2 D. L. 11. C59 ; 60 
O. L. R. 227.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

h (p. 311) i. .] — Clarke v. 

Fidelity-Phoenix Fire Insurance 
C o. OP New York, [19261 1 D. L. H. 
303; 58 0. L.R. 148.— CAN. 


PART III. SECT. 5. 

h i. Covering note issued by 

broker — Loss before issttc of policy — 
Jirokcr not liable as insurer .] — Broit 
r. Bennie S. (Uhten & Son (N. S. W.), 
Ltd. (1926), 27 S. 11. N. S. W. 29; 
44 N. S. W. W. N. 44.-AUS. 

k i. .] — Sun 3nrttuan('E Offk e 

V Roy ((Jan.), [I927J 1 J). L. R. 17; 

S C. B. 8.- CAN. 


PART III. SECT. 7, SUB-SECT. 2. 

2599 i. KxpJosion — Orain-dust ex- 
plosion.] — A policy of insurance against 
flro, which includes the condition that 
the CO. shalJ make good loss or damage 
cause(] by the explosion of coal or 
natural gas in a buildmg not forming 
j)art tif gas works, & loss or damage' 
t)y flro caused by any other explosion, 
covers loss caused by a grain-dust 
exT)losion, whore, althougii the origin 
of the explosion cannot bo positively 
proved, its most probable cause is 
found to have boon the ignition of the 
particles of graiii-dnst suspended m 
the air. — R tkdi,k Brewery, IjTD. r. 
Merc’iiantb Fire Ashurance Corpn. 
OF New York (Man.), [1926] 1 

W. W. R. 497.- CAN. 

1 i. .1 — A policy of fire insui'ance 

upon a hnlldmg contained the words 
“ only while the premiHOs are oooupied 
as a privates dwelling.*' The premises 
were vacant when a fire occurred. 
In an action upon the policy : — Held : 
the words qiitited wore part of the 
description of the property insured. — 
Cooper v, Toronto Casualty Insce. 
Co.. [1928] 2D. L.R. 1007; 62 O.L. R. 
311.— CAN, 

sm. “ Burning of prairie.**] — West 
Rand Estates, Ltd. v. New Zealand 
Insurance Co., Ltd., [1925] App. D. 
245.— S. AF. 


PART III. SECT. 7, SUB-SECT. 3. 

2629 V. .]— A con- 

dition, that the insurer is not liable for 
loss “ if any subsoquent insurance is 
clIocU'cl with any other insurer, unless 
bi, until the insurer assents thereto,” 
is not api>lioable so as to defeat the 
insured’s claim for loss, menMy becausi', 
without the insurer’s assent, he sub- 
sequently obtains from anot,h('r co. a 
policy which never attaches by reason 
of the application of the condition 
therein, that “the Insiu’er is not liable 
for loss if thei'o is any i)rior msnrance 
with any other insurer.” — HojmeInhur- 
ANCE Co. OF New York v. Gavel, 
[1927] 3 D. L. R. 929 ; [1927] S. C. K. 
481.— CAN. 

r (p. 320) i. Tjoss between issue 

of cover n^te tt policy — Whether con- 
ditions of policy applicable.] — Nichol- 
son V. The Southern Star Fire 
Insurance Co., Ltd. (1927), 28 S. R. 
N. S. W. 124 ; 45 N. S. W. W. N. 35.— 
AUS. 

d (p. 320) i. On change of nature 

of occupation on insured premises .] — 
West Rand Estates, Ltd. v. New 
Zealand Insurance Co., Ltd., [1925] 
App. D. 245. -S. AF. 

ee i. .] — Missiquoi & 

Rouville Mutual Fire Insce. Co. 
V. Eastern Townships Telephone 
C o., [1928] 1 D. L. R. 526 ; 43 Que. 
K. B. 122.— CAN. 

PART III. SECT. 10, SUB-SECT. 1. 

1 (p. 333) i. Agreement 

to pay claim of mortgagee.] — Tamson 
V. Palatine Insce. (jo., [1928] 2 
D. L. R. 867.— CAN. 

p (p. 333) i. Insured 

arrested for arson.] — An insured under 
a policy of lire insurance was arrested 
for arson immediately after the fire 
& kept in custody, or under bail, for 
six months, when he was acquitted. 
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2718. Add, Annotation : — Consd. Lake v, Simmons 2767. Add, Annoiaiioji : — Refd. Page v, Scottish 
(1926), 95 L. J. K. B. 586. Insce. Corpn. (1929), 98 L. J. K. B. 308. 

2740. Add, Annotation : — Generally j Refd. Lake 
V, Simmons (1926), 95 L. J. K. B. 586. 


Part IV. — Life Insurance. 


2906. Add, Annolalion : — Apld. Looker v. Law i 

Union & Rock Insce., [1928] 1 K. B. 554. | 

2907, Add, Annotation: — Apld. Tiooker v. Law 
Union & Rock Insce., [1928J 1 K. B. 554. 

2907a. .] — On .Tuly 10 L. sent to defts. a 

proposal for an insurance on his life, in wliicli 
he stated that he was “ now free fiom seiloiis 
disease or ailment.” The proposal contained 
this declaration : “ Tt is hereby declared that 
the above particulars are true, & it is agrc'ed 
that this pi’oj)osal detilaration shall be th(i 
basis of the contract of assurance.” On 


.July 15 defts. r(‘i)liod stating “ The proposal 
made by you . . . has this day been accepted 
&; if the health of the life ])roposed remains 
meanwhile unaffet'ted, the policy will be issued 
on payment of the lirst j)remium. . . . The 
risk of the co. will not commence^ until receipt 
of the first ])remiiim, & the directors mean- 
while rescrv(i the power to alter or withdraw 
this acceptance.” On July 21 I 4 . began to 
feel ill, & on the next day a friend lillcd in a 
cheque for the first premium, wliich l^. signed 
in bed. Hie (dieque was not sent off till the 
evening of July 21, by which time li. was 


<Sc then endoavoured to comply with 
the insurer’s requests for proof of loss. 
When tho adjuster, who had been 
instructed to adjust tho loss, learned 
of the criminal proeeediiijrH ho had 
stayed his hutid : — Held : the insunul 
was relieved by reason of necessity 
& mistake from strict comiiliance with 
tho conditions in tin* policy as to 
furnishing: proofs of loss. — tiiuoN v. 
British & ifiiTuopiiAN Inhi'e. ("o , 
Ltd., 1192»] 3 W. W. Jl. CAN. 

PART III. SECT. 10, SUB-SECT. 2. 

m i. Matrkoio r. Canada 

Accident & Fire Assurance Co , 
[102CJ 1 D. L. K. 1002 ; 58 N. S. IL 
415.— CAN. 

sn. After recover u of judffmcvf (iffnitisf 
railway conipany rcfiponnihU Jor fire — 
0 Edw. 7, c. 32, 8. 0.1 — Bantino#. 
Western Assurvnce Go., Bantino 
r. IjAW ITmov ^ Grown IMortgaoe Co. 
(1011), 21 Man. L. 11. 112.— CAN. 

so. Exjwnsfs of adiasfLr—IxUyhi of 
insurer to deduct. ] JMokie A CAMruELi., 
WiDsoN A Horne. Ltd. v. Woui.d Fire 
A Marine Insc'E. Go., 1192K1 1 1). b. R. 
1010; (1028J 1 W. W. R. 71H. CAN. 

PART III. SECT. 13, SUB-SECT. 2.— A. 

2749 ii.. .] — SwiiT v. Neav 

Zealand I\sur\nce Co,, Ltd., [10271 
V. L. K. 240 ; 48 A. L. T, 182 , [1027] 
Arfems L. JL 104.— A US. 

PART III. SECT. 13, SUB-SECT. 2.— B. 

Purcha8cr of jiropcrfy 
subject I 0 morimne — AKIwuyh fire before 
renistratiun of transfer J — Royal In- 
HURANce (ki., Ltd. r. Mylius (1920), 
38 G. L. R. 477; 11027J V. L. H. 1.— 
AUS. 

1 ii. — Delay in re instateiiicnt — 
J tight to claim loss of rent profits. ] — 
Pursuant to Imperial Acts Applica- 
tion Act, 1022, s. 49, pltf., as a person 
interested in or entitled to hulldlngs 
which had been destroyed by fire, 
reque.atod deft, insurance co. to cause 
the money for which such buildings 
had boon insured to be laid out or 
expended as for as the same would 
go towards rebuilding or reinstating 
the buildings. Deft, failed to comply 
with the request within a reasonable 
time. Pltf., having established his 
right to conipliann(5 claimed to be 
entitled to damages for loss of rent A 
prolits occasioned by deft.’s default : — 
Held, : the sect, conferred on pltf. no 
right beyond that to have the money 
laid out or expended as far as it would 
go towards rebuilding or reinstating 


Llio buildings. — Myjyiu.s r. Boyal 
Inkurance (U)., Ltd., I1028J V. L. U. 
120 ; 11028] Argus L. It. 08.— AUS. 

PART III. SECT. 15. 

sp. Right to -fSTowys made payable 
to thhd parti/ in policy. \~ lie Wilner, 
[1028J 2 I). L. It. .300.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

2781 i. Application of statute — Insur- 
anre on own life — For benefit of aruilher.] 
-~Rc Mourls, Hatter r. Bowman’s 
Bums. Huppues (Ont.), [1027] 1 

D. L. Jl. 805.— CAN. 

PART IV. SECT. 5. 

k i. .1 ITudcr tlio Act to socurci 

to wiv(‘s A e.bddren t.ho benollt of life 
iriHuranec, it. S. (). 1887, e. 130, s. 0 (J ), 
us amended by 51 Viet. c. 22, s. 3, 
A 53 Vict. (5. 39, R. 0. tin* luHiinM lias 
no power to deedare by his will that 
others than those for whose benollt 
bo bus ell’oeted tho policy or declared 
it/ to be, Bhall be entitled to the iiisur- 
aruH; money, nor to apiiortion It among 
others than those for whoso benollt 
ho has oll'eetcd tho poliey or declared 
it to hc.—Rc Grant (1805), 20 U. R. 
120.— CAN. 

k ii. Insurance for benefit of named 
wife cC’ daughter — Death of wtje — 
Second Wife not designated.]— Jt. was 
insured by the society for $2,000, 
payable to “ my wife,” naming her, 

one-half,” A the other half to liis 
daughter. 11 is named wife predeceased 
him, A ho married again. Ills ROf-ond 
W3f(i A daughter both survived him. 
Ho made no change in the designation 
of benetlciaries : — Held' his second 
^vife was ontitlod to the $1,000 made 
payable to •* my wife.” — Re Lloyd A 
Ancient Order of United Woricmen 
(1913), 29 O. L. 11. 312 ; 5 O. W. N. 
5.— CAN. 

r i. Insurance for benefit of intended 
wife — Followed by marriage "Valid.] — 
Re Wythe, 1 10271 2 D. L. IL. 1161 ; 
60 O. L. It. 323,— CAN. 

sq. Insurance for benefit of six 
named children — Death of three — Altera- 
tion of will.] — A porson insured his 
life for the boneflt equally of six of 
his children, throe of whom died with- 
out issue in his lifetime. By his will 
he altered the shares of tho three 
survivors, giving a portion to another 
child A portions to four grandchildren, 
A caused tho policies to be cancelled 
A re-lssucd payable to his exors. 
in trust,” A died in 1894, while II. S. O. 
1887, c. 136, was in force: — Held: 
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the apportionments to the four children 
were valid, hut those t,o tlu* graud- 
(‘hildri'n, while valid ns legacies, were 
invalid as against. creditors. —M cIntyre 
r. St1/(’()X (1898), 20 C). R. 593 ; affd. 
(1899), 30 0 B. 4 88 — CAN. 

PART IV. SECT. 9, SUB-SECT. 1. -B. 

r i. .] -I’URNER V. Bumsir 

GoLTIMBI \ MrTU\L ItENEFJT AMROCN. 
(H. G.). [19271 I. 1). L. It. 511 . [1927] 
3 W. W. B. 311.— CAN. 

PART IV. SECT. 9, SUB-SECT. 2.— D. 

2906 i. Material alteration in health.] 
— A., after making a )»roposal for a 
policy of life insurance A undergoing, 
on Mar. 8, a medical examination, 
ecmsMll,ed a doctor the next day. A 
on liih advice was, on IMar 1 6, operated 
upon for hydrocele, on Mur. 15 tho 
premium had b(^en pai(i A a piovisioual 
receifit given, A on Mar. 20 t.ho co.’s 
aecoptaneo of tho risk was posted A. 
du»d from heart failure on Mar 24 : — 
Held: (1) non-diselosiire of any 

material eireunista-ncos arising at anv 
moment lad.vveen tho jiroposal A tho 
c'ornplotion of tho contract avoided the 
contraet ; (2) the consultation on 

Mar. 9 A tho operation wen» matiudal 
facts, which A. ought to liuvo eoin- 
iniimeated to the co. — W ai.l v. 
Southern Grohr Asbitranc’e Go., JjTd., 
[1927] N. Z. L. it. 106. N.Z. 

PART IV. SECT. 10. 

sr. Ijipse — Whether pohey resus- 
eitoied.] —B irketp v. Northern Jj. 
Ahh’ce Go., [1027] 4 D. L. B. 01 ; 60 
O. L. B. 666.— CAN. 

PART IV. SECT. 11, SUB-SECT. 1. 

2920 vii. Cluquc 

ne.eepted subject to comph turn of appliea- 
tion for restoration — Alleged waivti of 
condition.] -Hohs v. Imperme liiFE 
Ashck. Go., Ltd. (Altu ). |1928| 3 
W. W. R. 503.— CAN. 

b i. indebtednt ss exceeding reserve 

value, — 7'erminalion of policy.] - Teah- 

_ Ji V, Sun Life As.suranoe Go. of 
(Canada, [1027] 2 1). L. B. 502 ; 60 
O. L. R. 201.— CAN. 

PART IV. SECT. 11, SUB-SECT. 5.— A. 

a i. Death in garage — Deceased 

working on nwior vehicle while engine 
running — Deceased aimrc of danger from 
80 doing.] — Held : on the evidence 
it was a case of suicide. — L\no Shirt 
Co. ’ a Trustee v. Londo.n L. Ins. Go., 
[J027]3I).L. 11. 80; 60 O. L. U. 476; 
revsd., [1028] 2 D. L. R. 410; 62 
O. L. R. 83.— CAN. 
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seriously ill with pneumonia. On July 26 
defts, received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured : — 
Held : (1) the acceptance of the proposal by 
defts. was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
pi*oposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled ; 
(2) since contracts of insurance were (jon- 
tracts vherrimee fidei, there was a duty of 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a material change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect themselves. — Looker 
V, Law Union & Rock Insurance Co., Ltd., 
[1928] 1 K. B. 654 ; 97 L. J. K. B. 323 ; 137 
L. T. 648 ; 43 T. L. B. 091. 

2937a. Application of bonus to revive poUcy.] 

— Rowan v. Atlas Assurance Co., Ltd. 
(1928), 72 Sol. Jo. 285. 

2938. Add, Annotation : — Mentd. Msher v. Walters 
(1920), 90 J. P. 195. 

2939. Add, Annotation : — Distd. Newsholme Bros. 
V, Road Transport & General Insce. Co., 
[1929] 2 K. B. 350. 

2950. Add.Cita/ions;— [1927JlCh.55; 95L.J.Ch. 
434 ; 135 L. T. 558 ; 42 T. L. K. 504, C. A. 
Add Annotation : — Refd. Royal London 
Mutual Insce. 8oc. v, Barrett, [1928] Ch. 411. 

2954. Add, Annotation : — As to (1) Distd. Royal 
London Mutual Insce. Soc. v, Barrett, [1928] 
Ch. 411. 

2962a. .] — ^An assurance co. issued a 

poliiiy containing the following condition : 
“ 5. Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, &> the policy shall remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfactory proof of which 
will be required, provided notice thereof in 
writing sh^l have been received & admitted 
by the directors at least one month prior to 
the date of death. The co. advanced 
money to the assured on a mtge. of leasehold 
property &; on assignment to them of the 
pohey by way of security. It was provided 
by a clause in the mtge. that the co. should I 
satisfy themselves primarily out of the policy | 
money. The assured committed suicide, & | 
the CO. commenced an action against his i 
extrix. for the purpose of enforcing their 
security ; — Held : upon the true con- 
struction of clause 5, the expression “ third 


parties ” did not include the assurer. So the 
co. was entitled to proceed to enforce the 
security against the leasehold property, So 
the policy was void. — Royal London 
Mutual Insurance Society v, Barrett, 
[1928] Ch. 411 ; 97 L. J. Ch. 177 ; 139 L. T. 
208 ; 44 T. L. R. 363 ; 72 Sol. Jo. 240. 

2963. Add, Annotation : — ^Mentd. Be Wethcred, 
Ex p, Salaman, [1926] Ch. 167. 

2966. Add, Annotation : — Consd. Royal London 
Mutual Insce. Soc. v, Barrett, [1928] Ch. 411. 

2969. Add, Annotations : — Consd. Royal Exchange 
Assce. V, Hope, [1928] Oh. 179. Refd. James 
V, Briti^ General Insce., [1927] 2 E. B. 311 ; 
Perrin v, Dickson (1929), 98 L. J. K. B. 683. 

2993a. Extension of period of policy by insured — 
Effect of.] — ^By an insurance policy dated 
Aug. 13, 1925, an assurance co. agreed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
before July 31, 1926. The assured assigned 
the benefit of the policy to deft. In July, 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1926, 
So this extension was given effect to by 
indorsing on the policy a declaration “ that 
the sum assured shall be payable in the 
event of the death of the life assured on or 
before Oct. 31, 1926.” No assignment was 
ever made of the benefit of this extension. 
The assured died on Oct. 1, 1926 : — Held : 
(1) the extension of the period of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which the benefit 'was vested in 
deft., So she was entitled to recover the policy 
money by virtue of the assignment to her of 
the policy ; (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for the 
benefit of defb. So as trustee for her, & deft, 
was, on that groimd, entitled to the policy 
money. — Royal Exchange Assurance v, 
Hope, [1928] Ch. 179 ; 97 L. J. Ch. 153 ; 138 
Jj, T. 446 ; 44 T. L. R. 160 ; 72 Sol. Jo. 68, 
C. A. 

3050. Citations: — For Ex p, Lancaster” read 
“ iJc Jacob’s Estate, Lancaster v, Gaselp^e, 
Ex p, Lancaster.” 

3052a. .] — The grantee of an 

annuity effected a policy on the life of the 
grantor, at his own expense. The grantor 
had a power of redemption on payment of 
£2,600, So it was provided that in case the 
grantor should, “ at the time of making such 
i*epurchase,” by notice in writing .elect to 
take the policy, the grantee would assign 
to him any policy ” then vested ” in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. The policy became valuable. 
So the grantor gave the month’s notice of 
repurchase, So declared his election to take 
the policy : — Held : (1) the grantee had no 
right afterwards to surrender the policy for 


PART IV. SECT. 18, SUB-SECT. 1.— A. 

0 1. For mortf/aoe — Suh- 

roffotion, T^Simpbon v, Chambeklaix, 
fl923] 2 D. L. R. 1033 ; 33 Man. L. R. 
81 ; 11923] 2 W. W. R. 99.-~CAN. 

o ii. To non-preferred hene- 

ficiary — Validity.] — Re Murphy 


(P. E. I.), fl926] 4 D. L. R. 1130.— 
CAN. 


PART IV. SECT. 13, SUB-SECT. l.~E. 


m i. .] — Re Benjamin 

(1926), 69 O. L. R. 392.— CAN. 




PART IV. SECT. 14, SUB-SECT. 2.— B. 

•a. Deposit with insurers as 
colUUeral securUy for advances — 
Protected poli4de^-^Mar8ih4Mino — Pro- 
tected fund primarily liable,] — Re Hol- 
land: Exp, Holland (192^ 28 
S. R. N. 8. W. 369 ; 46 N. 8. W. W. N. 
88.— AUS. 
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his own profit. Sernhie : (2) although he 
might have let the policy di'op, he was not, 
at any time, entitled to surrender it for his 
own. — Hawkins v. Woodgate (1844), 7 
Beav. 505 ; 8 Jur. 743 ; 49 E. R. 1186. 

3052b. Contract to redeem annuity — Whether 

insurance policy included.] — Milward v. 
Lysons (1836), DonneUy, 51 ; 47 E. R. 220, 
L. C. 

3052c. Annuity not redeemed by grantor.] — 

Upon the execution of a mtge. from A. to B. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death : — 
Held : B. was entitled to receive the p(ilicy 
money from the assurance co. & the bonuses 


payable in respect thereof. — Bashford v, 
Cann (1863), 33 Beav. 109 ; 9 L. T. 43 ; 11 
W. R. 1037 ? 65 E. R. 308. 

AnnoiiUum : — Reid. Preston v. Neele (1879), 12 Ch. D. 760. 

3066. Add, Annotation : — Consd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. Refd. Smith 
V. Wood (1928), 139 L. T. 250. 

3091. Add, Citations 95 L. J. Ch. 195; 135 
L. T. 374. 

3097. Add, Annotation : — Generally^ Refd. Trede- 
gar i;. Harwood (1927), 44 T. L. R. 17. 

3104. Add, Citation 134 L. T. 557. 

A dd. Annotatton : — Refd. Buerger v. New York 
Life Assce. (1927). 43 T. L. R. 601. 

3128. Add. Annotations : — Consd. Home &; Colonial 
Insco. V. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. Refd. Jones v. 
Waring & Gillow, [1926J A. 0. 670. 


Part V. — Accident Insurance: Insurance against Liability 
for Accidents to Third Persons. 


3139. Add. Annotation : — As to (2) Apld. News- 
holme V. Road Transport & General Inscc. 
[1929] 2 K. B. 356. 

3141. Add, Annotation :~Apld. Roberts r. Anglo- 
Saxon Insce. Assocn. (1927), 96 L. J. K. B. 
590. 

3144. Add, Annotation : — As to (1) Apprvd. News- 
holme Bros. V, Road Transport & General 
Insce. Co„ [1929] 2 K, B. 356. 

3148. Add, Amioiahon : — Generally^ Refd. Lake v, 
Simmons (1926), 95 L. J. K. B. 586, 

3155. Add, Annotation : — Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 


pedestrian in a public thoroughfare lx* killed 
by accidentai impact with a irioviug vehichs” 
provided that “ tlie reader b(» not at/ the time 
of the accident in charge of any vehicle.” An 
insured person, wlio was ruUng a bicycle, got 
off at the foot of a hill, having pushed it 
some way, stopped to speak to another man 
&/ stood holding his bicycle, A an unattended 
motor-car came running down the hill & 
struck the insured person A caused his death : 
— Held: the word “vehicle” included a 
bicycile, <te, as the deceased man was “ in 
charge of ’’ tlie bicycle within those words in 
the policy, the insunuTS were not liable. — 
Harper v. Ahhociated Newspapers, Ltd. 


3157a. “ In charge of any vehicle.”] — By (1927), 4.3 T. L. H. 3:n. 

a policy of insurance against death by 3157b. S. P. Hansford v. London Express 
accident the insiu’ers undertook to pay £250 Newspaper, Ltd. (1928), 44 T. L. R. 349 ; 

in case of death, “ if the reader while a 72 Sol. Jo. 240. 


PART IV. SECT. 16, SUB-SECT. 2. 

n i. Application for declaration 

08 to — Who may apply — Ontario /ntrur- 
ance Act, 1924, 8. 1.54 (2).]— iie Tuknkr 
Sc Canadian Order of Foresters, 
[1926] 4 D. L. K. 793 ; 59 O. L. K. 
348.--'CAN. 

sq. Production of grant of probate — 
Necesaitv for.] — National Life Insur- 
ance Co. V. Mc’Coubray, [1926] 2 
D. L. K. 650 ; [1926] S. C. It. 277.-— 

CAN. 


PART V. SECT. 1, SUB-SECT. 4.— A. 

8168 iv. .] — MaoGinn v. Fi- 

delity & Casualty Co. of New 
York, [1928] 3 D, L. R. 814.— CAN. 

■t. Newspaper insurance — Finality of 
adjudication as to next of kin.] — Held : 
it was a condition pro(^ent to pay- 
ment, that the person claiming shonld 
produce the decision of the proprietors 
of the paper that he was the next erf 
kin of deceased. — L aw v. Netivnes, 
Ltd. (1894), 21 K. (Ct. of Sess.) 1027.-- 
SCOT. 

sv. .] — Where deceased 

left three brothers & a sister, & the 
editor adjudged the sister next of kin 
& paid the money to her : — Held ; 
the brothers had no right to share in 
the sum so paid. — Hunter v. Hunter 
(1904), 7 F. (Ct. of Seas.) 136.~600T. 


sw. Condition ayainst second innur- 
ance — Life insurance policy jfromfhuff 
for partial prepayment for dihobdily 1 — 
South Buitihh Insuicance Co.. I^td. 
V. William Barclay Nicol, [1928] 
S. R. Q. 5,3 ; 22 Q. J. P. 1.— AUS. 

BX. Husband efr urife covered —Both 
killed in some accidi’nt — Whether lia- 
bility limited.] — A policy of OHHuranoo, 
whereby the assurer indcmuillod tho 
assured against certain risks with 
respect to his motor car & accidents 
arising out of use of the motor car. con- 
tained a clause reading : “ Accidents 
to owner. This policy covers the 
assured & the assured’s wife against 
personal accidents oC/Curring to them- 
soItos while riding in, mounting, or 
dismounting from, any motor car to 
the following extent, & subject to the 
limits as sot forth : — (a) Death. — The 
underwriters will pay to the assured’s 
exors., administrators or assigns the 
sum of £1,000 in tho evont of death.” 
The deexjased & his wife were both 
killed in a collision between the 
assured’s motor car & a train ; — Held : 
the risks assured against were tho 
death of tho assured & his wife, but 
that the policy was limited in amount 
to one sum of £1,000. — He Oaire, 
Public Trustee v. Hood, [1927] 
S. A. S. R. 220.— AUS. 

■y. Defence to claim by insured — 

871 


Breach of lair.l — An lusurod under an 
accident lusiiranc-e policy accidentally 
dischaiged a shot-gun into his foot 
with the rosult that the foot had to 
be ajiumtat.cd. To an cwjtion on the 
policy tho Insurors set up the defence 
that the accident occurred while tho 
insured was breaking tho law by 
hunting & shooting ducks out of season 
in violation of Migratory Birds Con- 
vention Act (Dom.) & Game Act, 1924 
(Hank.), & by carrying a loaded shot- 
gun in an automobile contrary to the 
lattt5r Act : — Held : while tho insured 
may have hunted ducks during tho 
day of the accident, lie was not m 
the act of doing so when he shot him- 
self, tho hunting being then over & 
aitandoued ; the evidence was in- 
sufflclont to justify a finding that the 
gun was being carried loailed in 
tho automobile. — Western Finance 
C oRPN., Ltd. V. London & Lancashire 
Guarantee & Accident Co. of 
Canada, [1928] 3 D. L. R. 592 ; [1928] 
2 W. W. R. 454.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— B. 

8161 V. .1 — Pltf. was 

insured with deft. co. under a policy 
which provided, inter alia,, that if he 
sustained tlie loss of a foot, caused 
directly & solely by violent, accidental, 
external & visible injury, he should bo 
entitled t c receive £250, sub Jeot how- 
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3176. Add, Annotation : — Refd. Rowett, Leaky v, 
Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 

3194a. .1 — James v. British General 

Insurance Co., No. 3214a, post. 

3200. Add. Annotation : — Refd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. R. 092. 

3202a. Condition against acting to detriment 

of insurer — Failure to raise defence of 
diplomatic privilege — By order of diplomatic 
superior.] — Deft., who was First Secretary 
of the Peruvian Legation, took out a policy 
of insurance against legal liability to members 
of the public in connexion with the 
driving of his motor-car, the jjolicy providing 
that “ the assured . . . shall not in any 
way act to the detriment or prejudice of the 
(insurance) co.’s interests,” & that “ the co. 
is entitled to take absolute control of all 
negotiations & proceedings.” Pltf. brought 
an action for personal injuries against deft., 
& the latter served on the insurance co. a 
tliii-d-paHy notice claiming an indemnity. 
An appearance without protest was entered 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft, to raise the 
plea of diplomatic immunity, no such jdea 
was inserted in the defence. The jury found 
a verdict for pltf. for damages. & the insurance 
CO. repudiated liability on the ground that 
deft, had broken the conditions of the ptdicy 
by insisting that the plea of diplomatic 
immunity should not be raised : — Held : the 
privilege of diplomatic immunity was waived 
by the entry of appearance without protest, 
& as deft, was bound to obey the direction 
of his Minister there was no breach of the 
conditions of the policy, & deft, was entitled 
to the indemnity claimed. — Dickinson v. 
Del Solar (1929), 45 T. L. R. 637. 

3203a. Insurer defending claim — Claim not 
covered by policy— -Repudiation — Estoppel.] — 
Etciiellk, Congdon h Muir, Ltd. v. Eagle 
Staji British Dominions Insce. Co., 
Ltd. (1928), 72 Sol. Jo. 242. 


3205. Add. Annotation : — Apld. Wales v. Iron 
Trades Employers* Assocn. (1928), 21 B. W. 
C. C. 316. 

3205a. S. P. Wales v. Iron Trades Employers’ 
Assocn., Ltd. (1928), 21 B. W. C. C. 316, 
C. A. 

3205b. .] — A workman was 

employed by a co., which went into liquida- 
tion, & ceased to carry on business. The 
co. were insured at the time of an accident 
to the workman with an assocn., whose arts, 
formed the contract of insurance. By the 
arts, the assocn. undertook liability if com- 
pensation became payable for more than six 
months, so long as the insured co. remained 
a member of the assocn. Membership was 
to cease if the co, went into liquidation, or 
ceased to carry on business. The workman 
having applied for an award of weekly 
compensation as against both his employers 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him : — Held : on the contract, 
the undertaking of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once & for all, but merely indemnified the co. 
during its continuance of membership, & 
membership luiving ceased, the contract of 
insurance lapsed, the assocn. was under no 
liability to the workman. — Htndmarch 
Oarterthorne Colliery, Ltd. & Durham 
Colliery Owners’ Mutual Protection 
Assocn. (1928), 21 B. W. C. C. 44, C. A. 

Afuudaiion Consd. lie Bebsidc C'oal Co. (1929), 43 T. Jj. R. 

327. 

3206. Add. Annotations: — Distd. Hindmarch v. 
Oarterthorne Colliery Co. & Dmliam Colliery 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. C. C. 44. Consd. Wales Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
C. C. 316. 

3210. Add. Citation L. J. K. B. 25. 

Add. Annotations: — As to (1; Distd. Hind- 
maich V. Oarterthorne Colliery Co. & Durham 


ever, to the condition that tho policy 
did not cover injurieH ariaing from 
provoked aH»aiilf,, llfflitiriu: or broach of 
the peace. During a family dispute 
pltf. was threatening his brother with 
an iron bar, w’hen he was designedly 
hliot in the leg by bis father, & as tho 
result of the injiiiy his foot had to 
bo amputated. The father wiis con- 
victA^d of unlawfully womi<ilng : — 
Held : the injury was accidental within 
the policy, but that it was the result 
of a provoked assault, & pltf.’s claim 
thei’efore failed. — Guant v. Hoi^'iukun 
Cross Assurance C’o., Ltd. (1927), 
30W.A.L. R.6r).--AUS. 

PART V. SECT. 2, SUB-SECT. 2. 

n i. “ Bvsiness of farmer ” 

— JV/iot is. ) — Carr v. G uardian Assur- 
ance Oo., Ltd. & Craoknell & Crimp, 
11928] N. Z. L. IL 108.— N.Z. 

n ii. Notice to agent — Whether 

eomvliancc vdth cotuhhon in jiolicy .] — 
In an action against deft, co,, pltf. 
claimed indemnity against a judgment 
recovered against him by one H. on 
accoimt of bodily injiuies suBtamed 
by ]L as the result of tho operation of 
pltf.’s motor cor. Tho action was 
based upon a provision in the policy 
insuring pltf. against legal liability 
for bodily injuries sustained by any 
one in respect of the operation of his 
ear. Tho defence relied upon pltf.’s 
failure to give written notice to tne co. 
in the manner required by the policy. 
Pltf. had notiflod deft, co.’s agent on 


the day following the a(;cidont by 
exhibiting t/O him tho letter from tho 
injured party ’s solr. threatening action 
unless the <5oiuponsation claimed was 
jiaid. 3^]videnee was given to show that 
oil previous occasicms verbal notn^c 
was given to the agent, & notices so 
given wore recognised & acted upon 
by payment of claims : — Held : the 
agent was authorised to act for the co. 
notwithstanding tho jiro vision in tho 
jiollcy requiring the insured promptly 
to give written notice to the co. ; 
verbal notice given was suflicient withm 
the meaning of the contract & the 
defence of absenco of written notice 
failed.— D unphy v. Scottish Meitio- 
POLITAN ASS’CE Co., (1928] 1 J). L. K. 
420 ; f>9 N. S. ii. 47(5.— CAN. 

sw. Insurer interfering %n litigation — 
Counterclaim asserted by insurer's 
mheitors.] — MALwn’ i\ Lumbermen’s 
M m'DAD Casualty Co., [1928] 3 

D. L. H. lf>0.— CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

q i. .] — Pltf., a workman 

employed by the IVl. Co., was injured, 
& obtained an award for eompensatiou 
under Workmen’s CompeiiKation Act, 
1902. At tho date of the award tlie 
M. Co. were being wound up. ]>Jtf. 
alleged that the C. Co., wore liable 
to indemuify tho M. Co. against losses 
or liability under tho award. & brought 
an action for a declaration that he hud 
a first charge upon tlie money which 
tlie M. Co. wore entitled to receive 


from the C. Co., & for an order lor 
payment. Tho C. Co. admitted that 
they had issued a poiiny which was 
valid & subsisting at the date of pltf.’s 
injuries, by wliich they agreed to 
indomnify tho M. Co. against loss for 
damogos on account of bodily in juries 
sufl’orod witliiu the period of the policy 
by any oinployeo . — Held : pltf. had 
no status to maintain the action. — 
Disourdi r. Sullivan Group Mining 
C o. & MAUYLA VD CA.SUALTV CO. (1910), 
15 B. C. R. 305.— CAN. 

q ii. .] — The words ** Every 

such policy shall provide that the 
iiiBurcr shall, as well as tlie employer, 
1)0 directly liable to any worker insured 
under such policy &, in the event of his 
death, to his dependants, to pay the 
compensation for which an employer 
is liable, Sc that the insurer shall be 
bound by, & subject to, any order, 
decision or award made against tho 
employer of such worker imder the 
pro visions of this Act,” appearing in 
Workers Compensation Act, 1926, 
s. 18 (3), mean that when compensa- 
tion has been assessed Sc awarded 
against tho employer, the Insurer as 
well as the employer Is liable to pay it, 
& that tho ori^nal proceedings for 
tho establishment of tho liability must 
bo between the worker & his dependants 
on the one side. Sc tho employer on the 
other. — Devine v. Devine Sc Queens- 
land Insurance Co., Ltd. (1928), 
28 S. R. N. S. W. 503 ; 40 N . 8 . W. 
W. N. 140.— AUS. 
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Colliery Owners’ Mutual Protection Assocn. 
(1928), 21 B. W. C. C. 44. Generally, Consd. 
Wales v» Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. C. 316. 

3213a. 8 . P. Wales v. Iron Trades Employers’ 
^^CN., Ltd. (1928), 21 B. W. 0. C. 316, 

3214. Add. Annotations: — As io (1) FoUd. James 
V . British General Inscc., [1927] 2 K. B. 311. 
As to (3) Folld. James v. British General 
Insce., [1927] 2 K. B. 311. 

3214a. .] — A policy oX insurance i)ro> 

vided that tlie insui’anee co. w’ould indemnify 
the assured against all sums which he might 
be legally liable to pay for damages or 
compensation to any j)erson for accidental 
bodUy injury or accidental damage to 
property, where such injury or damage w^as 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. While the insured 
was driving his motor car a collision took 
place betw'een it & a m()tt)r cycle, the result 
being that the driver of the latter vehicle 
was injured, a x^assenger thereon w^as killed, 
& both vehicles W'ere damaged. At the time 
of the collision t4ie insured w as drunk through 
his own unpremeditated folly. The insured 
was convicted of the manslaughter of the 
deceased passenger. The injured driver 
brought an action lor personal injuries against 
the insured, in which he w^as awarded damages 
& costs, <& the insured incurred costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, & in defending himself in the 
police ct. pi'oceedings before his trial. In 
an action by the insured figainst the co. lor 
irid(‘mnity against these damages & costs ; — 
Held: (1) the policy covered liabilities of 
the insured for accidental bodily injury to 
any person or accidental damage U) iuoi>ert.y 
ctaused by his negligence, cjven though gross 
A attended by criminal cons(‘q nonces ; (2) the 
policy, by (hovering these liabilities, was not 
void as against pui)lic policy, A the insured 
was entitled to the indemnity which he 
claimed." James v. Biirnsii General 1n- 
hiTRANCE Go., 11927] 2 K. B. 311 ; 96 L. .1. 
Iv. B. 729 ; 137 L. T. 156 ; 43 T. L. R. 364 ; 
71 Sol. Jo. 273. 

3216a. .J — Jaaies v. British General 

Insxtrance Go., No. 3214a, ante. 

3216b. Protection against criminal consequences.] 
— James v. British G]']neral Insurance 
<X)., No. 3214a, a7ite. 

3217a. Actual driver also insured — 

Ratable contribution.] — G. took out w ith the 
M. CO. a motor car insurance policy covering 
himself A any friend driving with G.’s 
consent, & providing as followTug : “ GV)n- 
dition 6. Tiie extension ot the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed competent dnver & not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by this 
policy there shall be subsisting any other 
insurance or indemnity <)f any nature w^hat- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 


a ratable proportion of any sum payable in 
respect thereof for compensation.” L., G.’s 
brother-in-law, took out with the G. co. a 
similar i^olicy, providing that ” insured will 
also be indemnified hereunder while per- 
sonally driving a car not belon^ng to him 
provided tliat there is no other insurance in 
respect of such other car whereby insured 
may be indemnified,” & that “ if at the time 
of tlie occurrence of any accident, loss or 
damage there shall be any othei* indemnity 
or insurance subsisting whether effected by 
insured or by any other x*t*rson the corpn. 
shall not be liable to pay or contribute more 
than a ratable proportion of any sums i)ayable 
in respect of such accident loss or damage.” 
Wliile L. was driving G.’s car with G.’s con- 
sent it had a collision, Sc L. hml to pay damages. 
G., as trustee for L., claimed against the M. 
co., Sc L. on his own behalf claimed against 
the G. CO.: — Held: in each policy the prcj- 
vision as to raiabhi contribution qualified 
the preceding clause. Sc each co. w^as liable to 
pay claimants half th(' amo\int claimc'd. — 
Gale v. Motor Union Insurance Co., Ltd., 
Loyst V. General Accident Fire Sc Life 
Assurance Gorpn., Ltd., [1928] 1 K. B. 
359; 96 L. J. K. B. 199; 138 I.. T. 712; 43 
T. L. B. 15 ; 70 Sol. Jo. 1140. 

3217b. Action by repairer against insurers for 
repairs — Right of insurers to be subrogated 
to owner’s rights against repairer.] — In an 
action by the repaii'er of a motor car against 
an insurance co. for repairs executed at their 
request, the co. con(end(*d that they were 
entitled to set-off, on the principle of sub- 
rogation, the claims of the assured, the 
owmer of the car, against the i*ei)airer, who 
had been driving the car on the occasion of 
a collision. The insurance co. had com- 
menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of (/he assured 
under the policy in regard to third party risks, 
etc., were still unsettled : — Held : the fact 
tha(y these claims were (/hen unsettled pre- 
vented the insm'ance co. from being sub- 
rogat/od to the owner’s rights against the 
repairer, & the co. were not entitled to rely 
on these as a set-off to the repairer’s claim. — 
Page v. Scoiutbh Insurance Gorpn., 
Forster v. Page (1929), 98 L. J. K. B. 308 ; 
sijfh nom. Page v. Scoi’tish Insurance 
Corpn., Forster v. Page, 140 L. T. 571 
45 T. 1.. R. 250 ; 73 Sol. Jo. 157 ; 34 Com. 
Cas. 23(), C. A. 

3217c. Condition as to efficient condition ol 
vehicle.] — The claimants were the holders of 
a policy by which resp. co. had undertaken 
liability for damage caused by or (/O a motoi* 
car. The policy contained a condition tha(- 
” thci insured shall take all reasonable stejis 
to maintain such vehicle in efficient con- 
dition.” & it provided that the observation 
of the conditions should be a condition 
precedent to the liability of the co. The 
claimants removed tlui foot-brake from the 
vehichi, leaving only a hand-brake, & in this 
state of affairs the vehicle caused damage, 
& was itself damaged, in an accident, but the 
exact cause of tlie accident could not be 
ascertained : — Held : the condition was a 
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condition precedent, & as it had been broken t 
the CO. was not liable on the policy. — I 


JoNBs & James v. Provincial Insurance 

Co., Ltd. (1929), 46 T. L. B. 71. 


Part VII. — Insurance against Burglary and Theft 


3262. Add. Cilaiions :—<iffd., [1927] A. C. 140 ; 
13G L. T. 2G3 ; 43 T. L. R. 46 ; 70 Sol. Jo. 
1111 ; 32 Com. Cas. 62. H. L. 

3256. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 96 L. J. K. B. 686. 

3267. Add. Annotation : — Generally^ Refd. Lake v. 

Simmons (1926), 96 L. J. K. B. 586. 

3258. Add Citations: — revsd.^ [1926J 2 K. B. 61; 
96 L. J K B. 686 ; 135 L. T. 129 ; 42 T. L. R. 
425 ; 70 Sol. Jo. 584 ; 31 Com. Cas. 271 , 
O. A. ; YcvHd., [1 927] A. C. 487 ; 96 L. J. K. B. 
621 ; 187 L. T. 233 ; 43 T. L. R. 417 ; 71 Sol. 
Jo. 369 ; 33 Com. Cas. 16, H. L. 

3260a. “ Dishonesty " — Discounting bills of ex- 
change subsequently dishonoured.] — Pltf . 
Wcas insured by two policies, subscribed by 
deft., against loss or deprivation of bills of 


exchange through theft & any other loss 
whatsoever through theft or other dishonesty. 
During the currency of the policies pltf. was 
induced by false representations to discount 
certain bills of exchange. The bills were dis- 
honoured, & pltf. brought an action on the 
policies on the ground that he had suffered a 
loss through having dealt in the bills. Deft, 
contended that the above provision in the 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- 
session of documents : — Held : pltf.’s loss 
was caused by dishonesty within the policy. — 
Wasserman V. Blackburn (1926), 43 T. L. R. 
95. 

3269. Add. Annotation: — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 


Part VIII. — Other Kinds of Insurance. 


3279a. To be used only for commercial 

travelling — Damaged whilst carrying pas- 
sengers.] — Held : a stat ement in a proposal 
form that a motor eai* was to be used only 
for commercial travelling was a statement 
de8cri])tive of th(» risk covered by the insur- 
ance, <St- the insurers were not liable for an 
accident which happened while tlie motor 
car was bcjing used to cany passengers, 
carrying passengers not being within the 


de8criptu)n. — Roberts v. Anglo-Saxon In- 
surance Assocn. (1927), 96 L. J. K. B. 590 ; 
137 L. T. 243 ; 43 T. L. R. 359, C. A. 

3282. Add. Annotation : — Refd. Lake v. Simmons, 
[1927] A. 0. 487. 

3288. Add. Annotations : — Refd. Royal Exchange 
Assce. V. Dope, [1928] Ch. 179; Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 

3289. Add. Citation :'~95 L. J. Ch. 24. 


PART VI. SECT. 1. 

3220 iii. 1\ Victory v. Sas- 
katchewan Guarantee & Fire i . it y 
Co., I.TD., [19271 3 D. L. K. 017 ; [1927] 
2 W. W. R. 077 ; 21 Sask. L. R. 051 : 
varied. |192S| 2 D. L. R. 829; [1928] 
S. C. R. 204.— CAN. 


PART VI. SECT. 3. 

3233 iii. — 

Rural Municipality op Enfiru) v. 
London GUAitANTEP. & Accident Co., 
Ltd. (Sjisk.), [19201 4 D. L. R. 37; 
[1920] 2 W. W. R. 737.— CAN. 

3233 iv. 

Grain Claims liifREAU, Ltd. v. 
C.’anadian SufU^TY Ou. (No. 2), [1927] 
3 W. W. R. 1 ; 37 Man. L. R. 70 : revsd.. 
[19281 1 D. L. R. 077 ; [192S1 1 W. W. R. 
203 ; 37 Man. L. R. 23.1.— CAN. 

3243 i. EmhczzJcinvnt — Committed 
udihin twelve nurntfis prior to notice of 
discovery — What amounts to .] — London 
Guarantee & Accident Co., Ltd. v. 
CTry OF Haj.ipax, 11927] 1 IJ. L. R. 
1120 ; [1927] S. O. R. 100.— CAN. 


PART VII. SECT. 1. 

3248 i. Commenoement of risk — Cover 
ing note issued by broker — Lajss before 
issue of policy — Broker not liahle as 
insurer .] — Bboit v. Bennie S. Cohen 
& Son (N. S. W.), Ltd. (1920). 27 
S. R. N. S. W. 29 ; 44 N. S. W. W. N. 
44.— AUS. 


PART VII. SECT. 2. 

la. Burglary from “ safe or vault 
described in schedule .**] — Where money 
stolon by .burglars was, at the time of 
the burglary, in a vault so described, 
but was not In the safe in the vault: — 


Held ; the aHSuranco was not conUnod 
to money in the safe. — W oodward’s, 
Ltd. V. United States Fidelity &; 
Guauantok Co., [19271 2 D. L. R. 120 ; 
[1927 J 1 W. W. R. 529 ; 38 B. C. K. 
171.— CAN. 

PART VIII. 

g i, M issialemcnts in proposal — 

What amount to.] — A motor vehicle 
in the possession of the purchaser 
under a lilre-purchaso agroeineiit was 
destroyed by iiro. An aetion was 
brought by t.ho two parties to the hire- 
purchase agi’eeiiient under a policy 
issued in the nanies of both parties. 
i)efts, pleaded that all boneflt under the 
policy had been forfeited through 
misHtatoments m the proposal. TJio 
proixisal began “ 1 we, tJio under- 
signed desire to insui'o my/oiir motor 
veliiole.*’ After the words ** owner’s 
full name,” was written the names of 
both pltfs. “ for their respective rights 
& interests.*’ The quQstion “ Have 
vou over made a claim against oiiv 
insurance co.” was answered “ No.** 
The proposal was signed by only one 
pltf. Although pltf. who signed the 
proposal had never made a claim, the 
other had done so ; — Held : a nou- 
Biiit, on the ground that the evidence 
proved the plea, should be sot aside. — 
Meyers & Paddington Motor Ser- 
vice, Ltd. V. Daloety & Co., Ltd. 
(102()), 26 S. R. N. S, W. 196 ; 43 
N. S. W. W. N. 39.— AUS. 

g ii. .] — A proposal 

for the insurance of a motor car con- 
tained the question, ** Has any proposal 
for Insurance, or any policy ever been 
withdrawn, declined or cancelled ? *’ 
Pltf.’s answer was “ No.** Pltf. had 
held a policy over the oar with another 


CO., but by arrangement, & to oblige 
pi If., this policy had boon terminated : 
— Held : tliG word '* caiiecllod ” meant 
the determination of the policy by 
the unilateral act of the co., & the 
termination of the policy by mutual 
arrangement did not amount to a 
canoellation, & the answer to the 
ijuostion in the proposal was true. — • 
WiLLcooKs V. New Zealand Insur- 
ance Co., [1926] N. Z. L. R. 805.— 
N.Z. 

-.]—Held: a 

statement that the motor oar insured 
was a new one, whereas in foot it was 
a second-hand one, was a material 
representation which avoided the 
policy. — A bass V. Globe & Rutgers 
F. Ins. Co., [19271 1 D. L. R. 435 ; 59 
N. S. R. 81.— CAN. 

g iv. Driver under influence of 

dnnk — Whether assured entitled to 
recover — Construction of policy,] — Balt- 
NATii V. Atlas Assurance Co., IjTD. 
(1921), 48 N. L. R. 467.— S. AF. 

g V. Insurance not to be effective 

until payment of premium — Failure to 
pay premium.] — Ileld : the insurance 
CO. was not entitled to sue the assured 
for a short period premium, as the con- 
tract was not complete until the 
remium was paid & accepted, & the 
anding over to the assured of the 
policy oontainiDg the proviso did not 
amount to a waiver of the condition. — 
South British Insurance Co.. Ltd. 
V. Stknson (1928), I. L. R. 52 Bom. 
532.— IND. 

g vi. Amount recoverable.] — Ou 

an appraisal of the value of an automo- 
bile which has been stolon Sc destroved 
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Part IX. — Wagering Policies. 


3318. Add, Annotation : — ^Refd. Hoff Trading Co. 

V, De Rougemont (1929), 34 Com. Cas. 291. 
3330. Add, Annotations : — Refd. Weddle, Beck v. 


Hackett, [1929] 1 K. B. 321. Mentd. 
Ellesmere v. Wallace, [1929] 2 Ch. 1 ; 

Kennedy v, Thomassen, [1929] 1 Ch. 426. 


Part XI. — Mutual Insurance Associations. 


3366. Add, Annotations : — Refd. Dominion Iron 
& Steel Co. V, Invemaim, [1927] W. N. 277. 
Mentd. I. R. Oomrs. v, Westleigh Estates Co., 
I. R. Comrs. v. South Behar Ry., I. R. Comrs. 
V, Eccentric Club (1925), 12 Tax Cas. 657 ; He 
Debtor (No. 3 of 1926) (1926). 135 L. T. 689; 
Frost V. Caslon, Frost v, Wilkins, [1929] 
2 K, B, 138 ; Manchester Corpn. v. Buttle, 
[1929] 2 Ch. 390. 

3867. Add, Annotation : — Refd. Cornish Mutual 
Assce. V, I. R. Comrs., [1926] A. C. 281. 

3368. Add. Annotations : — ^Refd. Cornish Mutual 
Assce. V, I. R. Comrs., [1926] A. C. 281 ; 


Greenberg v, Cooperstoiri, [1926] Ch. 657 ; 
Re United GUmeral Commercial Insce. Corpn., 
[1927] 2 Ch. 51. Mentd. Thomas v. Evans, 
I. K. Comrs. South-West Lancashire Coal- 
Owners Assocn. (1920), 13.5 L. T. 673. 

3396. Add. Annotation : — Refd. Br<>vvn v. Harrison 
(1927), 96 L. J. K. B. J025. 

I 3397. Add. Annotation : — Consd. Brown r. Harrison 
(1927), 96 L. J. K. B. 1025. 

3398. Add. Annotation : Refd. Brown v, Harrison 
(1927), 96 L. ,1. K. B. 1025. 


by flro, the fact that the Boatid value 
& the replacement value are found to 
be the same is not error on the face 
of the award, but is only another way 
of saying there was a total loss. — 
SEARLE V. AIXIANCE iNSniANCE Co 
(No. .‘1), [192«| 4 1). h. R. ] 173 ; (192(i] 
3 W. W. R. 5C3 ; 36 Man L R 110 — 
CAN. 

g vii. Condition that car not 

ojtcraicd hy assured* i, son — Car driven 
at son* 6 request — Son present.V—A 
policy of insurance upon a motor car 
contained a term that It was not 
covered if the car was “ operated *’ 
hy assured's son (naming him). I’hc 
car was taken out by the sou without 
assured’s consent, & against his express 
prohibition, & was destroyed by fire 
upon a highway. The fire ocesurred 
when the <5ar was being drivtui by a 
friend of the son, at the son’s request, 
the latter being in the car with the 
driver : — Held : the son was still 
“ operating ” tho car within the 
prohibitive term, &: an action by the 
assured upon tho pohey was dismissed. 
—O’Reilly v. Canada Accident & 
Fire Ass’ce Co., [1928] 4 D. L. R. 


415 ; 62 O. L. li. 654 ; revsd., 63 

O. L. R. 413.— CAN. 

g viil. After retiirninq from hire 

— Insured for ** private personal 
— The owner of a motor car insured it 
against loss or damage by fire. (Con- 
dition 3 of tho policy was that it 
should apply “ only to a car for private 
pei-soual use,” & that no liability should 
be incurred if & when it was boirig 
used otherwise ; & condition 4 expressly 
excluded liability for loss or damage 
arlsuig while the car was ” let out' for 
hire.” The car was normally used in 
a private liiring business conducted 
by the owner, & w’aa only rarely 
employed by him for inivato personal 
pm'poseH. Aftc*r returning from a hire 
late one night it was put In its garage, 
& w^as shortly afterwards destroyed by 
fire. The owner made a claim under 
th(j policy, but the c*o. denied lia- 
bility : — Held : tho co. w’as not liable, 
in respecjt that the risk to which the 
car was exposed while in the garage 
was incidental to it« ordinary employ- 
ment, i.e. in the hiring business, &, 
accordingly, the loss was one which 
was excluded by the policy. — Murray 


V . ScoiTiSTi Automobile & General 
Insurance Co., Ltd., [1929] S. C. 49. — 

SCOT. 

p ix. Condition rendering policy 

void if interest passed from insured to 
third j)artj/ — Ercept hy unit or operation 
of law -- Suit-hiring from hirer .] — 
Reii.ly Bros. v. Mercantile Mtttual 
Insurance Co., Ltd. (1928), 30 W. A. 
L. R. 72 — AUS. 

PART X. SECT. 1. 

p i. .] — R. V. 1600 Club of 

Calgary (Alta.), (1926] 3 W. W. R. 
468 : 46 Can. Crim. Cas. 276. — CAN. 

sd, Dijurirninatum in rates charged — 
Investigation hy Superintendent of 
Insurance under Ontario Insurance Act, 
1924, s. 262 — Position dt duties of 
Supcrinlcndent.] — Pc General Acci- 
dent Ahburanoe Co., [19261 2 1). L. H. 
390 ; 68 O. L. R. 479.— CAN. 

PART XL SECT. 4, SUB-SECT. 1. 

sf. Provision for lien on 8hi:p8 insured 
for proportion of losses incurred — 
Validity.] — lie Tucker, Ex p. Marine 
Inhuranue Club (1886), 7 Nlld. L. 11. 
123.— NFLD. 
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INTERPLEADER. 


Part II. — Interpleader in the High Court. 


10. Add, Annoiation Apld. RepubliCca dc Guate- 
mala V, Nunez, [1927] 1 K. B. 609. 

42. Add, Ayinotation : — Refd. The Jupiter (No. R) 
(1927), 137 L. T. 333. 

88. Add, Annotation: — Refd. Earle v. Hcms- 
worth 11. D. 0. (1928), 44 T. L. K. 005. 

105. Add. Annotation : — Mentd. Elle.smere (Earl) 
V, Wallace, [1929] 2 Ch. 1. 

173a. ,] — The sheriff in possession of 

goods under a writ of fi. fa. being scTved with 
notice of an adjudication in bLpcy. against 
debtor, notice by the assignee to quit 
possession, the ('xecution creditor obtained 
an order requiring the sheriff i-o make a 
return to the writ. The sheriff sold the 
goods :-~HeId : he was entithid to file a bill 
of interplc‘ader against the assignee cNt th(» 
execution creditor, th(^ assignee w^as, on 
interpleader, entitled to the y)r()(;c»eds of the 
sale.— Child v. Mann (1867), L. K. 3 Eg. 
806 ; 16 L. T. 49. 

178a. Claim of equitable nature.] - The sheriff 
having taken in execution goods which 
deft., who was one of the administrators of 
an intestate, had become i)ossesscd of under 
a sale from his co-adininistrator, was served 
with a notice from another party, that Ik* & 
others were also entitled to sha,rcs in the. 
goods, as next of kin to th(‘ intestate, &. 
that, upon a bill fil(‘d by them in the Vi. 
of Ch. deft, had been restrain'd by injunction 
from selling, mortgaging, or disposing of the 
goods, & that they should hold the sheriff 
answerable for all loss & damage occasioncnl 
by the seizure :—Held : this was not such a 
claim as entitled the sheriff to /ipplv for relief 
imder Interpleader Act, 1831 \q. 58).— 
Roach v. Wright (1841), 8 M. W. 155; 

1 Dowl. N. 8. 56 ; 10 L. J. Ex. 267 ; nab 7 iom. 
Rough v. Wricjht. 5 ,Iur. 755. 

Annoiahons Hird v. (Vabb (ISdl), ;{() J.. J. K\. :;is- 

Richards v. Jenkins (1S80), 1 7 0. R J). .04 1. 

324. Add, Annotation Refd. R-epublic.ade Guate- 
mala r. Nunez, I1927| 1 K. R. 669. 

433. Sheriff not bound by estoppel affecting 
debtor.]— A sheriff who (^unit's to seize the 


goods of a debtor under a writ of execution 
is not bound by an estoppel, which might 
have prevented the debtor himself from 
claiming the goods. — Richards v. Johnston 
(1859), 4 H. & N. 660 ; 28 L. J. Ex. 322 ; 33 
L. T. O. S. 20G; 5 Jur. N. 8. 620 ; 157 E. R. 
1000 . 

Aniwtatwu : -Apld. Itichards v. Jenkins (IS87), 18 Q. Jb 1>. 

45 J. 

443a. ,] — On Aug. 20 the sheriff, under a 

fi.fa, against A., took possession of B.’s furni- 
ture in A . ’s house. Both before & after seizure 
B. gave formal notice to thti sheriff that the 
furniture w^as his, & on the 23rd issued a 
writ in an acGon against the sheriff for an 
injunction <& damages. On the* 25th the 
sheriff issued an interpleader summons, under 
wliich an issue was dir'ected an order made 
for the sheriff withdrawing from possession 
on yiaymont of £100 into ct. & the sheriff 
withdrew from possession on Sept. 1. B.’s 
title was afterwm'ds admitted by the judg- 
ment creditor, & the £100 jiaid out to B. 
B. having brought the action to trial against 
the sheriff for damage's & costs :~-Held : the 
sheriff had not exceeded the scope of his duty 
in retaining possession till ordered to with- 
draw’ under the interpleader order, & the 
action must/ be dismissed, but without costs, 
on the ground that the sheriff might have* 
applied to the judge*, under the interpleader 
eirder, to disyiose of the matte ‘is in question 
between him & pltf. — Aylwin v. Evans 
(1882), 52 L. J. Ch. 105 ; 47 L. T. 568. 

447 . Add. A nnotation : — Refd. Republica dc Guat e- 
mala v, Nunez, (1927 i 1 K. B. 669. 

B. A'ppcal by Claimant (Vol. XXIX., p. 494). 

Note. — Right to appeal with leave is given by a new 
V. 11 substituted by R. S. C. (No. 1). 1929, 

454. Add. Annotation : — Refd. Republica ele Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

455. Add. Annotation : — Refd. Republieia de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

456. Add. Annotation : — Refd. Republica de Guate- 
mala V. Nunez, (1927] 1 K. B. 669. 


PART II. SECT. 3, SUB-SECT. 2.- C. 

70 V. — .J kktern (Janaha 

Loan & Savings Go. v. CeiuieT (1877) 
25 Gr. 151. — CAN. 


PART II. SECT. 3, SUB-SECT. 3 — 
C. (a). 

14? i for uni ICC o] clciiin to 

execution creditor.] — Fraser r. Kkstron 
& Massey (PJOO). 7 Terr. L. R. 1 — 


PART 11. SECT. 5, SUB-SECT, l.— C. 

so. Furchaaer from ugent— Whether 
vemor general agent within C. S. C.. 

th 

sd. Assignee of judgment- -d' (.recu- 


Uon creditor oj assignor— liighiH of 
assigncL .] — On tin mte'rplcader ifesuo 
wherem the claimant contended thut 
H certain judgment., on which moneys 
had been realised under execution, 
liad been assigned to him in considera- 
tion of a debt owed him by the assignor, 
A* (left.. In the issue, an execution 
creditor of the assignor, contended that 
the assignment did not cover said 
judgment //eZd .• for the purposes 
of the issue, the parlies wore in the 
same position as if tlie dispute as to the 
right to the money was being litigated 
lietween the ciaimant & the assignor, 
t hat is, th(5 claimant could only assei-t, 
against the execution ci*oditor, what- 
ever claim he might have against his 
assignor, ik the execution creditor 
stood, as against tho claimant, exactly 


in the shoes of tlie assignor.- — R yguh 
r. Zawitkowhki Rok8, [11128] 1 
D. L. R. 521 : llb28| 1 W. W. R. 332 ; 
22 Sask. L. il. 305.— CAN. 

PART II. SECT. 5, SUB-SECT. 4.— C. 

248 i. Necessity for — By claimant — 
Ihiless impracticahle from dreum- 
stances. ]~NLcnoj. v. Sugarman, [1928 J 
3 D. L. R. 292.— CAN, 

PART II. SECT. 8, SUB-SECT. 4. 

e. On appeals 11 P. R. 290 

PART II. SECT. 8, SUB-SECT. 7. 
d (p. 401) i. On appeal, 11 P. R. 206. 

. g (p. 491) i. .] — Furlonq r. 

Reid (1886), 12 O. R. 607.— CAN. 



Vol. XXIX.— Interpleader. Cases 462a— 696. 


Sub-sect. 3. — Summary Decision op Divisionai^ 
Court (Vol. XXIX., p. 495). 

Note. — See note to Sub-sect. 2, B., ante, 

462a. With leave.]— Under R. S. C., Ord. 57, 

r. 11, an appeal lies by special leave from the 
decision of a judge sitting without a jury on 
the trial of an interpleader issue. — Republics 
DE Guatemala V. Nunez, [1927] 1 K. B. 069 ; 
96 L. J. K. B. 441 ; 136 L. T. 743 ; 43 
T. L. R. 187 ; 71 Sol. .To. 35, C. A. 

Annotation : — Mentd. UicbardHon v. Tlicbarclsou, [1927] P. 

228. 


464. Add. Aymotation : — Apld. Republica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

497a. .] — Bouctcault v, Ponsford 

(1886), 2 T. L. R. 646, D. C. 

503a. Whether entitled to costs.] — Morland v, 
Chitty (1833), 1 Dowl. 520. 

503b. .] — Dabbs v. Humphries (1835), 1 

Bing. N. C. 412 ; 3 Dowl. 377 ; 1 Hodg. 4 ; 
1 Scott, 325 ; 4 L. J. C. P. 101 ; 131 E. R. 
1176. 

503c. — —.]— West v. Rotherham (1836), 2 
Bing. N. O. .527 ; 1 Hodg. 461 ; 2 Scott, 


Part III.— Interpleader in County Courts. 

595. Add. Amioiaiion : — Refd. Conquer v. Boot, [1928] 2 K. B. 336. 


PART II. SECT. 11, SUB-SECT. 3.— B. 

556 iv. Except inhere 

ffccuraie division impossible . \ — Wluks 
where each party to an iaterplead(ir 
iHBUo succeeds lu part, the rule la that, 
whore possible, oac.h should receive tiiat 
portion of the (josta wiiich is applicablo 
t o that part of the issue on which he 
has succeeded, yot, in the present case, 
the order of the trial jiidgro that no 
(iosts should be allowed was hold to 
have been the proper one since the 
nature of the case would not allow of 
au accurate division of the coats & 
I/ho order did substantial Juatico. — 
B YGUS V. ZA.WrTKOWSKI & llOSS, (11)28 ] 
I D L.R. r,21 ;[ll)2Si 1 W. W. H. 332: 
j2Sask. L. U. 30'. —CAN. 


PART III. SECT. 1. 

c i. .1 — Kellinotov Rosa 

(Saak.), 111)27] 2 W. W. K. 301) —CAN. 

d 1 . Jssnxs involving vndcr $800.] — 
i’he district ct. has jimsdiction in 
jnl-erpleadcr matters where the value 
of the iToods iloes not exceed SHOO. — 
Knox v. Shaw, [11)27] 3 D. L. U. Il8r> ; 
110271 2 W. W. It. 401 ; 21 Ssisk L. K. 
503; 8 (3. H. R. 331. -CAN. 

e i. .] — A diatrie.t et jml^c lias 

no juriadietion to deal with an intor- 
])lea(l<5C issue which brinprs the title to 
land m uuestloii, although the issue Is 
souf^lit as a rosull of a seizure of laud 


by the sheriiT under an execution under 
a distne.t et. judipinont. — Farmers* 
MirruM. Hail Insurance Co. v. 
Foster, f]!)26J 3 1). L. R. 746 ; |192.'>] 
2 W. W. I{. 515 ; 10 Sask. L. R. 587. — 
CAN. 

b1. 2'o srl aside hill of sale as fraud on 
creditors .] — In an iuterjileader issue 
the district ct. lias jurisdiction to set 
aside a bill of sale, on the jfroimd that 
it IS a fraud on ereditors. os Lieiuk relief 
aneiilarv to a matter falling: within the 
mnsdiction of the ct. under District 
Courts Act, R. 8. 8., 1020 (o. 40), s. 27. 
— Knox v. Shaw, l]027 j 3 1). L. K. 
1185; 11027] 2 W. W. K. 104; 21 
Sask. L. Jt. 503 ; 8 C. B. It 331.- CAN. 
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Cases 9a— 141a. 


ENausH AND Empire Digest Supplement. 


INTOXICATING LIQUORS. 


Part I. — Definitions. 


9a. Addition of quinine.] — Whether the 

addition of quinine to wine makes the 
mixture cease to be a wine within Licensing 
(Consolidation) Act, 1910 (c. 24), so as to 
exempt the seller from holding a justice’s 


licence, depends on the proportion of the 
mixture. — Sharp v, Sparkes (1920), 70 Sol. 
Jo. 1069, D. 0. 

12. Add. Annoiation : — Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


Part ill. — Application for Licenses. 


49. Add. Annoiai/ixine : — As to (2) Consd. B. v. 
Southampton Countv Confirming Committee, 
Ex p. Slade, [1929] 1 K. B. 263. Generally, 
Mentd. Brown r. Dagenliam U. D. C., [1929] 
1 K. B. 737. 

55a. Whether co-extenslve with parish.]— 


ll. V. SMETirwiorc Conpirmino Authority, 
Ex p. UoLT Brewers: Co., Ltd., No. 366a, 
post. 

92. Add. Annotation : — Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 136 L. T. 038. 


Part IV. — Grant 

140. Add. Amwiaiiov : — Refd. Thomas v. Newing- 
ton Licensing .JJ. (1926), 130 L. T. 638. 

141. Add. Annotation : — Refd. Thomas v. Newing- 
ton Licensing JJ. (1920), 1.36 Ji. T. 6,38. 

141a. — Pending hearing of summons 

against applicant.] — Applts., the licensee & the 
owners of a public-house, ap])lied to the 
licensing justices on IVlar. 1 for a renewal of 


of Licenses. 

the licence, whicli was due to expire on 
Apr. 4. The justices, on the ground that 
summonses were pending against the licensee 
for supplying during non-peimittcd hours 
intoxie^ating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 
be held on Apr. 12. On Mar. 4 the licensee 
was convicted on the summonses, & on 


PART I. 


1 i. ** Spirits*’ — inelvde mm — In- 
land Rrvcnnc Act, R. S. C., 1906 (c. .'il ), 
s. 186.1 — Rc K. V. McKenzie (19‘26), 
46 Can. Grim. Cas. 144; 58 N. B. K. 
313.— CAN. 

e i. “ Lt//uo7. ”j— The word “ liquor ” 
in Liqnor Act. 1925. 1921-25, c. 53, 
inchidcR “beer” unless llie context 
otlierwiso requires — 11. v, Ciutit, [1924 J 
4 I). L. 11. 581 ; 119241 2 W. W. K. 377 ; 
60 Can. C’rini. Cos. 143 ; 22 Bask. L 11. 
525.— CAN. 


e ii. ** Reer " — Coupled with ** fluid 
capable of producina intoxiraliou .”] — 
Liquor Act, 1912 (N. B. W ), s. 3. 
defines “ liquor ” as iiicaiiine: ^ 
includinpr “ wine, spirits, beer, porter, 
stnnt, ale, cider, perry or any spirit nouh 
or fermented fluid wliatevei, capai»le 
of prodneinp: intoxication ” field • the 
words “wine, spirits, beiT, ]»orter, 
stout, ale, cider, perry ” must be 
construed accordlnpr to their oiiiinary 
popular meaninpr, & the words “ eu pable 
of producini? intoxication ** in t.lie defini- 
tion qualify only the words “ any 
spirituous or fermented fluid what- 
ever.*’ — R usseix V. Gale (1928), 40 
C. L. R. 587 ; 45 N. S. W. W. N. 120.— 
AUS. 


ga. ** Residence ’’^Temperance Act 
{Man.), 1924 (c. 118 ) — Liqnor Control 
Act {Man.), 1924 (c. 117).]— R. v. 
Hubin, [1926] 4 D. L. R. 863 : [1926] 
2 W. W. R. 768 ; 46 Can. Grim. Gas. 


202 ; 36 Man. L. R. 11.- -CAN. 

sb. Amendment of 

latter Act by 1926 (c. 28), s. 1.]- R. v. 

Levine, (19261 3 W. W. R. 650 ; 46 
Can. Grim. Gas. 342 ; 36 Man. L. R. 
95.— CAN. 

„ — .1— -U. V. 

IIYALL (Man.), [1927] 1 W. W. 11. 635 ; 
48 Can. Grim. (^as. 360. —CAN, 

sd. .] — R. V. 

Drarhcovicu (Man.), [1927 j 3 
W. W. R. 40 ; 48 Can. Grim. Gas. 401. 

—CAN. 

se. .1— R. V. White (1928), 49 

Can. (Mm. Cas. 254. — CAN. 

k i. .1 — Haberi^ack v. Burr, 

[19261 1 D. L. R. 252; [1926] 1 

W. W. R. 120; 45 Gan. Grim. Cas. 
58 ; 20 Bask. L. R. 293.— CAN. 

k ii. .] — R. (Johnston) V. Busi- 

KiEwicz (Bask.), [19261 4 D. L. R. 
715; [1926] 2 W. W. R. 759 ; 46 

Can. Grim. Cas. 145. — CAN. 

k iii. .] — R. V. Clark (Sa«k.) 

(1926), 45 Can. Grim. Cas. 265 ; [1926] 
2 W. W. R. 373.— CAN. 

k iv. .1 — R. V. Rotterman 

(Ont.) (1926), 47 Can. Grim. Cas. 44.— 
CAN. 

V. 3Ianitoha Temperance Act, 

C, A., 1924 (c. 118).]— R. (Eddie) v. 
Grosnky, [19271 1 I>. L. II. 1001 ; 
[19271 1 W. W. R. 295 ; 47 Can. Grim. 
Cas. 257 ; 36 Man. L. R. 249.— CAN. 


k VI. .]— R. V. Digernehs 

(Bask.), [1927] 3 W. W. R. 689 : 49 
Can. Grim. Gas. 185. — CAN. 

of. R fleet of Ivvepiny lodgers.] — 

The accused, who was chai'ged with 
liavlmr liquor In a place other than the 
residimce in whicli she resided, lived 
in a house in which she had five lodgers, 
one of whom was her daughter, & 
anotlK'r the latter’s husband, who came 
there only twice a month. The 
daughter & son-in-law usually had their 
meals with tlie acousod in the kitchen. 
The otlier three were not boarders. 
Tlie liquor In question was a case of 
beer which was found on the stair- 
way leading from the kitchen to the 
basement. The magistrate dismissed 
the cliarge & the Crown appealed, 
contending tliat tlus keeping of said 
lodgers & boarders had destroyed t he 
character of the premises as a “ private 
dwelling-house *’ : — Held : t he appeal 
should b(? dismissed. — Jl. v. Maoklin, 
[19281 4 D. L. R. 717; [1928] 2 
W. W. R. 468 : 50 Can. (Min. Cas. 171 ; 
37 Man. L. R. 405.— CAN. 

Bg. “ Occupant.”] — R. v. Diktsoh 
(1928), 49 Can. Grim. Gas. 220.— CAN. 

sh. “ Quest .”] — A non-paying jpniest 
of a hotelkeeper may be a bona fide 

g leet within Liquor Act, 1925. — R. t>. 

ENDERSON (Sask.), [1926] 2 W. W. H. 
430 ; 46 Can. Grim. Cas. 373.— CAN. 



VoL XXX. — ^IntoDoating Liquors. Oases 14La— 842. 


Apr. 12 the licensing justices refused the 
renewal : — Held : the adjournment did not 
amount to a refusal of the renewal. — Thomas 
V, Newington Licensing JJ. (1926), 136 
L. T. 638 ; 43 T. L. R. 181 ; sub vom. 
Thomas v, Newington Licensing .TJ., 
Meux’s Brewery Co., Ltd. v, Newington 
1.ICENSING JJ., 91 J. P. 37 ; 25 L. G. R. 109. 

149. Add. Annotation : — Apld. Frome United 
Breweries Co. v. Bath JJ., [1926] A. 0. 686. 

158. Add. Annotations : — ^Refd. Maclean v. Workers’ ■ 
Union, [1929] 1 Ch. 602 ; R. v. Huntingdon 
Condiming Authority, [1929] 1 K. B. 698. 

202a. Applicant’s willingness to contribute to com- 
pensation fund.] — ^A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should be suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to pay £1,250 
to the compensation fund if the alterations 
were sanctioned. The same licensing justices 
sat as compensation authority to consider 
the question of redundancy, & decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made the better of the two. 
They then, as licensing justices, approved 
the alterations to that house ; — Held : (1) in 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, &. as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, tliat the powers of the compensation 
authority should be delegated to the licensing 
committee so that the two bodies were | 
identical, it being clearly intended that they 
should be separate & independent bodies. — 
R. V. Sheffield .TJ., Ex p. Rawson (T.) & 
Co., Ltd. (1927), 138 L. T. 2,34 ; 91 J. P. 193 ; 
44 T. L. R. 43 ; 25 L. G. R. 530, D. C. 

206. Add. Annotation : — Reid. Short v. Poole 
Corpn., [1926] Ch. 66. 

234. Add. Annotation : — Refd. R. v. Ilolborn 
Licensing JJ., Ex p. Stratford Catering Co, 
(1926), 90 J. P. 159. 

267. Add. Annotations : — As to (1) Consd. R. v. 
Southampton County Confirming Committee, 
Ex p. Slade, [1929] 1 K. B. 203. Refd. R. 
V. Sheffield JJ., Ex p. Rawson (1927), 91 
J. P. 193. 

268. Add. Annotation : — Expld. R. v. Southampton 
County Confirming Committee, Ex p. Slade, 
[1929] 1 K. B. 263. 

292a. .] — Though licensing justices have no 

jurisdiction to make the grant of an ordinary 


removal of a licence subject to any condition 
as <o imyment of monopoly value, they arc 
entitled to refuse the removal upon the sole 
ground that it would confer a great pecuniary 
gain upon appet., k, that he ought to apply 
for a new licence A pay monopoly value. — 
R. 1?. Southampton County ('onpirming 
Committee, Ex p. Slade, [1929] 1 K. B. 
263 ; 98 L. J. K. B. 62 ; 140 L. T. 167 ; 93 
J. P. 37 ; 45 T. L. R. 72 ; 72 Sol. Jo. 873, 
C. 

293a. Grounds for refusal of removal — Great 
pecuniary gain conferred on applicant.] — 

R. V. Southampton (Shinty Confirming 
COMM n'TEE, Ex J). Slade, No. 292a, ante. 

299. Add. Annotatioyi : — Apld. R. v. Holbom 
licensing JJ., Ex p. Stratford Catering Co. 
(1926), 90 J. P. 159. 

299a. — — Security of tenure.] — On an 

application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to tli(^ proposed licenseii as 
a matter affecting his “ fitness or propriety.” 
They may also adopt a certain standard 
length of notice as genej-a,lly desirable, k if 
they do so, it is convenient that they should 
make it publicly known, provided tliat it is 
not made a hard A fast ruJ(‘ to be applied 
indiscriminately. — R. v. IIolrorn Liuensing 
JJ., Ex p. Stratford Catering Co., JjTD. 
(1926), 1,36 L. T. 278; 90 J. P. 159; 42 
T. L. R. 778 ; 21 L. 0. R. 509, 1). 0. 

328. Add. Ann ota/9 on : — Refd. R. v. Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 193. 

339. Add. Annotation : — As to (2) Folld. R. v. 
Sheffield JJ., Ex p. Rawson (1927), 91 J. P. 
193. 

340a. All relevant matters — Means of access 

to premises.] — Appels, desired to alter 
licensed premises in a manner re((uiring t.h(‘ 
consent of the liciRising justices. The 
justices refused to sanction th(* proposed 
alterations, unless ai)[)(!t-s. bricked up a door 
which was in the yard behind the premises, 
k wJuch gave access t-o a site on which a y)uhlic 
mark(‘t place was being oxociod : — Held : 
the words of Licensing ((consolidation) Act, 
1910 (c. 24), s. 71, w4ii(;h w^u-e descriptive 
of t/lie alterations requiring the justices’ 
consent, did not limit the justices to con- 
sideration of those named matters ; k it was 
their duty to consider all rehjvant; matters, 
of wdiicli the means of access to the premises 
might- be one. — R. v. Watford Lif'ENsiNir 
JJ., Ex p. Trust Uouses, Ltd., [19291 
3 K. B. 313 ; 98 L. J. K. B. 198 ; 110 L. T. 
350 ; 93 .T. P. 41 ; 45 T. I.. R. 89 ; 72 Sol. Jo. 
825; 27 L. G. R. 8, D. C. 

342. Add. Annotation : — Refd. R. v. Watford 


PART IV. SECT. 2, SUB-SECT. 2. 

•j. Application not complyino with 
swatory requirements — AdjaummerU of 
Iwensino court.}— A licenHing ct., con- 
sfftuted UDder Liquor Aotfl, 1912 te 
1926, has no JurlHdictlou to adjourn 
an appln. for a proxd.sional certificate 
tor a licensed vlotuaJJer’s lioenso which 
apes not comply with sect. 27 (a) & (b) 
of Acts, or otherwise to deal with 
an appln. than by dismissing it. 
4^6 ct. may, however, by adjourning 
itaeii, enable such an appln. to be ma^le, 


iter compliance with the statutory 
ondltloQH as to notices, at an adjourned 
ittlng. — U. V. KNYVF/n’, Kx p. Webkr 
1928), 22 Q. J. P. Ik 138.— AUS. 


PART IV. SECT. 2, SUB-SECT. 7.— 
O. (a). 

sk. After destruction of premiMS— 
Removal to other premises — Excise 
licences Act, 1825 (c. 81). s. lV]-”The 
above sect, does not •'ontemplate the 
grant of a new lleon* e, the existing 
Ucenoe being alteroo by the substi- 
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tution therein of the new pronuses 
for the destroyed prerniscs. — A.-G. 
(Macken) V. Cavan, [1928J 1. II. 98.— 

IR. 

PART IV. SECT. 2, SUB-SECT. 10. 

si. Puircr to deal vnth costs — On 
reference of petition for inqiuru .] — A 
licensing et. lia-. no j urisdiotion to deal 
witli costs on a niferonoo to It of a 
petition for inquiry under Liquor 
(Amendment) Act, 1919, s. 6 . — Ex p. 
SoimioN, lie .Somerville (1927), 28 
S. 11. N. S. W. 185.— AUS. 



Cases 342— 381b. EsTGLisir AND Empire 

Licensing JJ., Ex p. Trust Houses, [1929] I 
1 K. B. 313. ' 


Part V. — Confirmation 

366. Add. Annotation: — As to (2) Dbtd. R. 
Smethwick Confirming Authority, Ex p. 
Holt Brewery Co., LUl. (1929), 98 ].. J. K. B. 
678. 

366a. — .] — (1) A confirming authority 

has jurisdiction to consider the adequacy 
of notices of an application for the provisional 
‘ ordinary removal of a justices’ license for the 
sale of intoxicating liquors, required by 
Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 15, 20, 33, although no objection was 
taken t o the adequacy of such notices at the 
hearing before the licensing justices. 

(2) Held : the word “ place ” in Licensing 
(Consolidation) Act, 1910 (c. 24), s. 15 (1) (&), 
did not of necessity denof^e a lesser area or 
unit than the word “ parish.” — R. v. Smeth- 
wick Confirming Authority, Ex p. Holt 
Brewery Co. (1929), 98 L. J. K. B. 078 ; 
141 L. T. 580 ; 93 J. P. 233 ; 45 T. L. R. 
630; 27L.C.R. 54'1,D. C. 

368a. Objection to condition by licensing 

justices — Duty to consider objection — In 
presence of parties.] — An application was 
made to licensing justices for a new license to 
premises at S. The application was opposed, 
but the license was granted unconditionally. 
The confirming authority, after hearing the 
case for & against the application, confirmed 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 
that they did not agree to the second con- 
dition. At a further meeting of the con- i 
firming authority it was decided to confirm 


Digest Supplement. 

356. Add. Annotatioyi : — FoUd. R. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 557. 


of Justices’ Licenses. 

the grant subject only to the first condition. 
No notice was given to the parties, & they 
had no opportunity of appearing at this 
meeting & arguing as to the variation of the 
conditions. A rule nisi for certiorari to 
quash the order of the confirming authority 
was obtained on the ground that the authority 
acted without jurisdiction in confirming the 
license: — Held: (1) as soon as the con- 
firming authority had ascertained the views 
of tlie licensing justices it was their duty tf) 
sit judicially in the presence of the parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should be accepted. As this had not been 
done, the order made by the confirming 
authority was a nullity, & the matter must 
go back to them to hear & determine it in the 
presence of the parties interested ; (2) the 
meeting of the confirming authority ought 
to be constituted of the same members as 
were present at the original meeting. — R. v. 
Huntingdon Confirming Authority, [1929] 
1 K. B. 698 ; suh nom. George & Stamford 
Hotels, Ltd. v. Huntingdon Confirming 
Authority, 98 L. J. K. B. 331 ; 141 L. T. 
75 ; 45 T. L. R. 260 ; 73 Sol. Jo. 173 ; 27 
L. G. R. 319 ; suh nom. R. v. Huntingdon 
Confirming Authority, Ex p. George & 
Stamford Hotels, Ltd., 93 J. P. 81, C. A. 

8b, Constitution of meeting.] 

— R. V. Huntingdon Confirming Authority, 
No. 368a, ante. 

9. Add. Annotation : — Apld. R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 


Part VII. — Compensation. 


381. For the existing paragraph substitute the 
following paragraph : — 

. _ . Instructing solicitor to 

oppose.] — On an apjdication to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), 8. 19, A at a further meeting 
they resolved that a solr. should be Instructed 
to appear before the compensation authority 
& oppose the renewfd on their behalf. The 
solr. duly appeared opposed, & the com- 
pensation authority refused the renewal, 
subject to payment of compensation. Three 
of the justices who sat & voted as members 
of the compensation authority had been 
parties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf : — Held : the three justices were 
disqualified from sitting on the compensation 
tribunal on the ground of bias, & the decision 


of the tribunal must be set aside. — Fromb 
United Breweries Co. v. Bath JJ., [1926] 
A. C. 586 ; 95 L. J. K. B. 730 ; 135 L. T. 
482 ; 90 J. P. 121 ; 42 T. L. R. 571 ; 24 
L. G. R. 261, H. L. ; revsg, S- C. suh nom. R. 
V. Bath Compensation Authority, [1925] 
1 K. B. 685, C. A. 

AtuMlaHon : — Distd. li. r. l^eicester .U., Er p. Allbrighton, 
119271 1 K. li. Cyfil. 

381a. .]- The mere fact that a 

licensing justice has originated an objection 
to the renewal of a licence, which, conse- 
quently, is referred by him & other justices 
to the compensation authority, does not 
disejualify him by reason of interest from 
sitting & adjudicating, as a member of that 
authority, upon the matter of that licence. — 
R. V. Leicester JJ., Ex p. Allbrighton, 
[1927] 1 K. B. 557 ; 96 L. J. K. B. 310 ; 136 
L. T. 635 ; 91 J. P. 31 ; 43 T. L. R. 183 ; 
25 L. G. R. 149, D. C. 

381b. Delegation of powers to licensing justices— 
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Improper.] — K. v. Sheffield JJ., Ex p. 
Rawson (T.) Co., Ltd., No. 202a, ante. 
394. Add, Annotation: — Folld. R. v. Sheffield JJ., 
Ex p, Rawson (1927), 91 J. P. 193. 


463. Add. An not at i 071 Generally, Refd. R. v. 

Jjeieester JJ., Ex %). Allbrighton, [1927J 1 
K. R. 557. 

543. Add. Anjiotalion : — Refd. Lordoii in Brooke- I 
Hitching, [1927 J 2 K. B. 237. | 

548. Add. A 717 ioialion : — Refd. R. v. Leicester JJ., 
Ex p. Allbrighton, [1927J 1 K. B. 557. 

553a. On appeal from licensing justices.]— 

W1k‘ 1‘(*, under Licensing ((Uuisolidation) Act, 


416. Add. A7inotation : — Apld. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

424. Add. Annotation : — Mentd. R. v. Sheffield 
JJ., Exp. Rawson (1927), 91 J. P. 193. 


Licensing Justices. 

1910 (c. 21), s. 29 (1), tlier(‘ is an a.})pe;il to 
quarter sessions against the refusal ( " ’L -1-^^ 
justices to grant a r(‘newaL transha- ov speciid 
rc'inoval of a justices’ licence-, the; judgment 
of quartei* sessions, by s(‘ct. 29 (5), is final, 
‘c no appeal fi-oni it lies to llie Jligli by 
way of case stated.- v . St. MATtYi.E- 

UONE J^irENSlMo J.I., []92S| 2 K. JL 221 ; 97 
L. J. K. B. 002 ; 139 L. T. Ill ; 92 J. P. 87 ; 
41 T. L. B. 510 ; 20 L. (i. !L 308, D. C. 


Part VIII. — Decisions of 


Part IX. — Hours of Sale. 

575a. Add. Citations : — [1920] 2 K. B. 519 ; 96 L. J. K. B. 1 , 90 J. P. 155 ; 21 L. Ci. It. 471 


Part XII. — Offences. 


607a. Sale of wine to which quinine added.] — 708. Add. Annotation : — Refd. Allen v. Whitc- 
Shakp V. Sparkes, No. 9a, ante. head (1929), 45 T. L. R. 055. 


PART VIII. SECT. 3, SUB-SECT. 1. —B. 

sm. Person agprievcd — Lice ns trig %n- 
spiiclor — Formal objection lodged hy 
Ltispcclor to application for licc7ise .] — 
\ liceuaitjg iriHpoclor lodged notice 
of intention to object to an appln., 
for the grant of a licensed victualler’s 
license-, &, on the hearing of the appln., 
htated tliat the oiijection was iodged 
iis a more formal oiijection, & tliat he 
tlid not desire to give or offer ovideuf-e 
or t.o ad(h-ess the et., after the 
lie,ens(* had been granted by the ct., 
tr(‘at(‘d the license as being valid in 
subsequent proceedings before tlie 
been.sing et. He, subsequently, moved 
tor a writ of certiorari to quash the 
grant of the license : — Held : he was 
a person aggrieved, & competent to 
make the appln., but iiy his (jonduet 
lit- had disqualliled Iiimself from relief 
i>v way of certiorari & certwrari was 
withheld. — II. 17 . TiiK LlCKNSI^’U 
Authoutty at Dalby, Ex p. Kelly, 
fJUJ8J S. li. Q. 151.— AUS. 

PART VIII. SECT, 3, SUB-SECT. 1.— C. 

sn. To quash conviction — Time for 
maldng application for.] — Ex p. 
Crowley, Ex p. Kenneth Staples 
Drug Co., [1928] 4 D. L. R. 561 ; 50 
Can. Crim. Cas. 378.— CAN. 

so. .] — R. 17 . Begin, Ex p. 

Caron (1928), 50 Can. Crim. Cas. 69. — 


PART XII. SECT. 1, SUB-SECT. 1.— 
A. (a). 

bp. Evidence of — Empty bottler foioul 
'^'dliout Oovemnumt labels. \ — R. v. 
McMiijlan (1927), 49 Can. Crim. Cas. 
u50.— CAN. 

SQ. Purchase of more beer than 

X'nxiYmx justified — Persons found on 
Remises with empty glasses <fe- bottles .] — 
R. V. Dziwra, [1928] 1 D. L. R. 828 ; 
40 Can. Oim. Gas. 229.— CAN# 

Purchase of large quantities 

oj liquor — No bottles found on premises.] 

J.8. 


— R. 17. Patenaude (1928), 49 Can. 
Crim. Cas. 384.— CAN. 

St, Oar bottle> of qin found in 

shed — No evidence of ownership.] — R. 
17. Lee (1928), 49 Can. Crim. Cas. 346. — 
CAN. 

sv. Conviction for sale to persons 
unknown — Amendment of.] — Young v. 
Allchurch, 11927J S. A. 8. R. 185. — 
AUS. 


PART XII. SECT. 1, SUB-SECT. 1.— 
A. (e) ii. 

635 ii. Two offences not crartly 

of same kind .] — ^Under Liquor Act, 
1925, 1924-25, c. 53, a person cou- 
vieted for any one of tiio acts which 
sect. 78 declares to bo offimoes & who 
is RubscqucjitJy convicted for anotinu* 
of such act is guilty of a second ofb-nee 
cYcn though the two offences were not 
exactly of the same kind. — R. v. 
PoLLARP, [1928] 4 D, L. R. 623 ; I1928J 
3 W. W. R. 78 ; 50 Can. Crim. Cas. 157. 
—CAN. 


PART XII. SECT. 1, SUB-SECT. 3.— A. 

656 ii. .] — Where a 

few minutes to closing-time on a busy 
evening a drunken man entered a bar, 
where there were from fifty to seventy 
people, & the barman told him to got 
out, &, the man having turned tuvurds 
tho door, the barman, thinking ho had 
loft t lie jiremises, took no further 
effective steps to see that ho had done 
so, isiz a few minutes later tho police 
found the man stjuiding at auothei- 
part of tho bar-coimter : — Held : to 
constitute the offence of ** permitting ** 
drunkenness on licensed premises there 
must bo evidence that tho licensee, 
or his servants or agents, consented to, 
or consciously allowed, the dnmken 
man to remain on tho premises, & a 
“ permission ** in this sense had not 
been established. — McFarland i7. 
Sparks, [1926] N. Z. L. R. 689.— N.Z. 

RRl 


PART XII. SECT. 1, SUB-SECT. 3.— B. 

669 ii. Complaint 

eharging ^ licensee 2)ei\sonally.\ — In a 
prosecution under a comidamt wliich 
charged an hotel-keeper tliat “ you 
did supply ** liijuor to a person in a 
state of intoxication, it was inoveil 
that the Ihpior had not been supplierl 
by accused, Init by Ids son Ac assistant 
in tJie accuRod’s absence. The accused 
was convicted of the offencii (jharged : — 
Held : the complaint was not lacking 
in specification, in respect that, in a 
prosecution under Licensing Acts, it 
was unnecessiiry to state the name of 
the pci-bon through wJiom the oflenoo 
had been committed, uriiesH special 
eiieumsf anees required such a state- 
ment in fairness to accused dismissed. — 
Hall v . Begg, [1928] 8. G. (J.) 29. — 
SCOT. 

PART XII. SECT. 1, SUB-SECT. 5.— B. 

sw. Onus on Crown — To prove 
importation. | — Deft, was arrested, in- 
dicted & tried & convicted for harbour- 
ing a quantity of dutiable goods, 
to wit, spirituous liquors unlawfully 
imported into Canada, of tho value of 
over $200, whereon the duties lawfully 
payable had not been paid, in viola- 
tion of ChLstorns Act, Dominion Acts, 
1907, c. 11, On the trial the evidence 
showed that tlu- liquor in (luestioi, was 
fomid In an automobile owned <Sc driven 
by deft,, & some evidence was offered 
by tho Crown indieating unlawful 
importation. The irlaJ judge iu- 
stnicted the jury that the Imrden of 
proof of lawful imporlation A jiayrnent 
of duty was upon deft., & tlie Crown 
was only bound to (sstablish harbouring 
without law fu 1 oxciihc : — Held : imder 
the instructions given to thorn the jury 
would be likely to place tho whole 
burden upon accused, whereas, under 
the wording of the statute, the necessity 
of proof by the Crown of importation 
was implied, &, consequently, there 
should be a now trial. — R. t7. Siiell- 

50 



Cases 716— 764a. 


English and Empire Digest Supplement. 


716. Add. Annotation : — ^Expld. Allen v. White- 
bead (1929), 15 T. L. R. 056. 

716a. .J — The proprietor of a 

refreshment-house, resp., was charged with 
harbouring prostitutes, contrary to Metro- 
politan Police Act, 1839 (c. 47), s. 44. It was 
proved that, though resp. received the profits 
of the business, he did not manage it, but 
left it in charge of a manager, to whom he 
had given express instructions not to allow I 
prostitutes to assemble on the premises. • 
Resp. only visited the premises once or twice 
a week, & there was no evidence that any 
offence had been committed in his presence 
or with his knowledge : — Held : having 

delegated all his authority to the manager 
& become a mere absentee, lie was responsible 
for the acts of the manager, & was liable 
to conviction. — Allen v. Whitehead (1929), 
45 T. JL. R. 655; 93 J. P. Jo. 512; 27 
L. G. R. 052, D. C. 

733a. Sale by unauthorised servant.] — A 

boy of sixt(‘en, employed by the holder of an 
on-licence solely as an errand boy, sup})lied 
boft](\s of whisky 1;0 a customer in his 
employer’s absence, at a time when the 
Iiremises were not open for business, A' out- 
side the permitted hours. 11 (* had never al 
any time been auidioristid to s(‘ll to or sujiply 
customers ; - Held : lie was not a servant 
or agent, of the em])l()y(‘r within J accusing 
Act, 1921 (c. 42), s. 4 (a), so as to make the 
cmiployer lialile under that. s(;(;t. for supplying 
intoxicating liquor otherwise than during 


the permitted hours. — Adams v. Oamfoni, 
[1929] 1 K. B. 06 ; 98 L. J. K. B. 40 ; 139 
L. T. 608 ; 92 J. P. 186 ; 44 T. L. R. 822 ; 
28 Cox, C. C. 538 ; 26 L. G. R. 642, D. C. 

750. Add. Annotation : — Consd. Evans v. Fletcher 
(1926), 135 L. T. 153. 

751. Add. Annotation : — Refd. Evans v. Fletcher 
(1926), 135 L. T. 153. 

762. Add. Annotation : — Folld. Evans v. Fletcher 
(1926), 135 L. T. 153. 

755a. During n on-permitted hours.]— 

Resi)., the licensee of a public-house, was 
found drunk in the kitchen of the premises at 
10.30 p.m. during non-permitted hours, the 
front door being wide open at the time, & he 
was summoned for being found drunk on 
licensed premises under Licensing Act, 1872 
(c. 94), B. 12. The justices dismissed the 
summons on the groimd that the time at 
which resp. was found drunk was after the 
hours when the sale of intoxicating liquor was 
permitted : — Held : since at the time in 
question the premises wore open & there 
was nothing to prevent the sale of food & 
non-intoxicating liquor at that time, the 
justices ouglit to have convicted resp. — 
Evans v. Fletcher (1926), 136 L. T. 153; 
90 J. P. 157 ; 42 T. L. R. 507 ; 24 L. G. R. 
424 ; 28 Cox, C. C. 231, D. C. 

757. Add. Annotation : — Generally. Refd. Evans v, 
Fletcher (1926), 135 L. T. 153. 

764a. “ Drunk ’’ —Question of fact.] — Whether 

accused is “ drunk ” within Criminal Justice 


MAN, 1 D. L. K Oil? ; »uh nnm. 

H. V. SCUKLLMAN, 51) N. 8. It. 5JJ5. — 

CAN. 

PART XII. SECT. 1. SUB-SECT. 6.— 
A. (a). 

sx. Minor avppUed with liquor — 
Jiridcncc nerc^ssaru to prove — Mauifi- 
trate decidiny from appcnrance ofmiv-or.] 
— K. V. WurrrAL (1028), 50 Can. CrJm. 
Cab. 343.— CAN. 

PART XII. SECT. 3, SUB-SECT. 1. 

si. Aiding persons to commit offe,v£.e 
of bcinq foavid unlawfully on premises 
(if ter fusing /toars.]— VVhoi'e persons 
ai*e found unlawfully on licensed 
preinlHos after closiiiff hours, even 
though Uie licensee was not a conbeutiug 
party to their orUrinal entry, & after 
their entry prt'Ksed tliem t.o depart., 
but bhoweil looHoiiGhh cV Inch of control 
not desirable in a licensee, & did not 
turn such persons out of tho prenuseH, 
the liocnsei5 is guilty of aiding & assist - 
mg such pi'rsons to f;onjinit the olTcnee 
of bebig found uiilawfuUy on Heoused 
priunises after closing hours. — Arm- 
strong V. Kellkukr. [15)25] N. 7j. 
L. It. 422.— N.Z. 

PART XII. SECT. 3, SUB-SECT. 2.— A. 

727 vi. .] --Liguor supplied 

on licensed promlscb, by way of gift, 
by the wife of the licousoe to her guests, 
at a time when such persouh were not 
lawfully entitled to be supplied : — 
IJcld : an olIenc43 imdcr Lieeiibiug Act, 
1908, s. 205 (c,).— W ateiwon v. Low, 
[1920] N. Z. L. H. 751.- N.Z. 

728 ix. -1 — A resident 

in a licenbed hotel was vibited by thi-ee 
fnouda, who were non-residents. After 
the norinitted hours for the sale or 
supply of liquor, he ordered & paid for 
thm rounds of drinks, w liich were 
oonsumed by himself & Ills guests : — 
Held ; the hotelkeeper had supplied the 
liquor to the resident's guests, & had 
been guilty of a contravention of 
Licensing Act, 1921 (o. 42), s. 4 (a). — 
M‘Bain V. Mitchell, 11927] S. C. (J.) 


57.— SCOT. 

e i f. . J — ^A licensee of a liotel, 

who was scatc'd on a form outside 
liio hotel, was asked to supply liquor 
to an unexcept4?d person. He went 
inside the hotel, came out & handed 
t.lu‘ liquor to tlic person, who paid him. 
'J'hcre was a light, m a room in the hotel 
described by witnesses as the saloon 
bar : — Held : an oflence had been 
con unit ted against Ijlconsiug Act, 
1917, s. 185, A tlie ct. would take 
judicial notice of the fact that liquor 
was Ivcpt in a saloon bar. — A llcjihirch 
V. Heaucv, [19271 8. A. 8. K. 379.— 
AUS. 

733a i. iyale hg servant] — Where 

a servant supphos his own guests with 
liquor after clo.slng hours without the 
knowiodge of the licensee, the latter 
cannot lie convicted of unlawfully 
allowing liquor to be consumed ou his 
premises. — O’C onnell v. CT.,AnaEN, 
HuiiKE Claxtsen, [1928 j N. Z. L. H. 
227.— N.Z. 

am. Proof that person making illegal 
sales hvensvPs agent — Takings from 
legal d’ illegal sales placed in same rash 
register .] — It. v. IticHAKDSON (Sask.) 
(1925), 45 Can. Grim. Cas. 142. — CAN. 

sn. T^oelaination prohibiting sale 
during sfienfied fumrs of named day— 
I'nliddy of.] — Held : the power eon- 
ft‘rred upon the Governor in t^ouncil 
by Liquor Act, 1912 (N. 8. W.), 
s. 57 (1) (/>), xvas a power to name a 
day during the whole of whli’h licensed 
preniises bhall not Im' open for the sale 
of liquor & no power was given to direct 
that, during speeliled liours of a named 
(lay, licensed premises should not be 
open for tin* sale of liquor. — Delaney 
V. Gant (1927), 40 C. L. R. 174.— AUS. 

so. Hy e-law prohibiting sale mi New 
I car’s day — Sale to bond fide traveller. ) 
— A county licensing ct. issued a bye- 
law that all lleonbed premises within 
the district, including inns & hotels, 
except as rcgaixled travellers & lodgers 
therein, should be closed wholly on 
Now Year’s day, &, when New Year’s 


da^'- fell on a Sunday, then on Monday, 
Jan. 2: — Held.: under this bye-law 
a Monday falling ou Jan. 2 iniist bo 
treated as a Sunday, &, accordingly, 
an hotel-keeper who liad supplied a 
customer on such a Monday, outwith 
t he permitted week-day houi’s, had not 
infringed liis certificate where the 
ciistemor was a bond fide traveller 
who could lawfully have been supplied 
on Sunday. — Henderson v. Ross, 
[1928] 8. C. (J.) 74.— SCOT. 


PART XII. SECT. 3, SUB-SECT. 2.— B. 

sp. L/ight in bar ,] — Eranoe v. 
Humphreys, [1926] S. A. S. R. 214. — 
AUS. 

sq. Customers leaving premises during 
prohibited hours— Carrying bottles .] — A 
liceiLbee was convicted upon an informa- 
tion alleging tlmt a disposal of liquor 
unlawfully took place on his licensed 
prenilseK during prohibited hours. 
The evidence for the prosecution was 
that during prohibited hours two men 

s(*en coming out of defl.’s licensed 
preiniscfc., & Unit one of them was 
carrying six bottles of beer, & the other 
four bottles. No evidence was called 
bv deft., who was convicted :—Held : 
no inference could be draxvn from the 
evidence before the ct. that the beer 
In question was disposed of after closing 
time rather than before ; the liquor 
was presumed to have been lawfully 
acquired until the contrary was shown, 
& tho conviction should be qiiashiMl. — 
WAiiSH r. Mackkrk^h, [1928] V. L. R. 
ISO ; [1928] Argus L. R. 67.-- AUS. 


PART XIL SECT. 3. SUB-SECT. 3. 

sr. What amounts to permiitinfp ] — A 
person “ permits ** the unlawful con- 
simiption of liquor on his licensed 
preniises if this takes place with his 
knowledge or connivance or by his 
failure to use dim diligence te prevent 
It. — Jolly v, Virgo, [1927] S. A. S. R. 
188.— AUS. 
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Act, 1926 (c. 86), s. 40 (1), is a question for 764b. Severity of sentence — Wanton driving — By 
the jury. — R. v. Prbsdee (1927), 20 Cr. App. person “under influence of drink."] — R. v. 

Rep. 95, C. C. A. Burdon (1927), 20 Cr. App. Rep. 80, 0. 0. A. 


PART XII. SECT. 4. SUB-SECT. 1.— 
B ra). 

8t. WJuU constitutes offrnre .] — The 
mere fact of bein? drunk in a public 
place Is not an offence under Criminal 
Code, 6. 238 ( / ). It is the croutinR: 
of a disturbance which Is aimed at by 
that provision. — K. v. Osjoum, 11927] 
3 D. L. H. 1018 ; [1927] 2 W. W. R. 
708 ; 49 Can. Crim. CaS. 1 ; 22 Alta. 
L. R. 582.— CAN. 

PART XII. SECT. 4, SUB-SECT. 1.— 
B. (b). 

764a i. “ Jnlojricated ’* — What 
anwnnts to .] — In order to be g-uilty of 
driving a motor car while Intoxicated, 
the driver’s intoxication must bo of 
that decree which rcruliirs his dnviug 
of the car a danger to the i)uhllc. — 
McRae v. McLAUonLiN Motor Car 
G o., Ltd. (Alta.), [1926] 1 D. L. R. 
372; [1926J 1 W. W. R. 161.— CAN. 

PART XII. SECT. 6. 

b i. Whni musi be jrroved . — On a 

prosecution for nulawful possession of 
a still it must be proved that informant 
was an offloor of the Inland Revenue De- 
partment or was authorised to take the 
proceedings, that accused's arro'-t was 
under warrant, & the liquor referred 
to in the certifleate of analysis was that 
which was seissed. — U. v. McKenzie 
(Man.), (1927] 1 W.W. R.649; 4.5 Can. 
Grim. Caa. 137.— CAN. 

b ii. Prior charge of hidxng still 

dismissed — A utrefms acqmt. ] — R . v. 
McKenzie (Man.) (1926), 45 Can. Crim. 
Cas. 380.— CAN. 

b iii. Pcnaltg for — J urisfltcfioti 

of nwgisiratrs to mitigate fitu ] — D. was 
nmmarilv convicted hy justici's iS: 
fined £1 in resp(‘ct of an offence under 
niicit Distillation (Jn'land) Act, 1831, 
s 16. The prosecutor ol>jected to this 
line, on the ground tliut under sect. 39 
of the same Act the juaticcH could not 
reduce the penalty to a sum less than 
£6: — Held: the jmsUces had juris- 
diction under I'lnanee Act, 1923, s. 13, 
to i nipoae any penalty not exceeding 
£.500, notwithstanding Ihc tact that 
Illicit Distillation (Ireland) Act, 1831, 
s. 39, limited the powtu* of mitigation 
hv prescribing a miiiimuTn p^mally of 
R. V Armauu J.I.. [19291 I. 
71.— IR. 

b iv. PmspA'iduyn before jjoUrt 

Sfiagvitratf-^JntenHmiKYn of justice nj 
venre.y A Justice of the TU'aee, having 
intervened In a prosecution under 
Kxeise Act by assuming to adjourn 
the trial on the non-app(;aranc<* of 
police magistrate before wdiom the 
information was laid & who liad Ishiied 


PART XII. SECT. 11. 

r (p. 105) i. Hairs 

uHne.**] — R. v. Axler (1917), 40 

U. L. R. 304.— CAN. 

d (p. 105) i. Mens rea .] — 

R. 15. Lambert (Ont.), (1926] 2 D. L. R 
362 ; 45 Con. Crim. Cas. 300 —CAN. 

k (p. 10.5) i. Whclher place 

must be speAdfted .] — R. v. Ivan (Dnt.) 
(1926), 45 Can. Crim. Cas. 237.— CAN. 

p (p. 105) i. .] — Sawi'Zi^k 

15. Paj>oett, 11927] 1 D. L. R. 819; 
47 Can. Crim. Cas. 78; 59 O. L. R. 
638.— CAN. 

ppp (p. 1 05) i. - — Tnmsporla- 

tion fyg rail .] — R. r. O’Kf.eito’h Rever- 
AOES, Ltd., [1926J 1 D. L. R. .520 ; 45 
Can. Ciirn. Cas. 153 ; 58 O. L. R. 221.— 

CAN. 

r (]). 106) i. Motor car 

which lupmr for sale found.] — R. 
Mautcii (Ont.) (1926), 46 Can. Cnm. 
Cas. 92.— CAN. 

a (p. 106) i. IHscreiioti of magis- 

trate to alter charge.]— ii. r. Heai.ky 
(R. E, 1.) (1926), 46 Can. Crim. Cas. 
296.— CAN. 

b (p. 106) i. — Orourids for 

allowing — Sterutgrapher not sironi.]— 
R. V. Jacobs (Out.) (1925), 45 Can. 
Crim. Cas. 260. — CAN. 

d (p 106) i. f.K/uor Control let (Out ), 
1927 — Jiighi oj Prom mi to prohibit 
iaepiufjoj infocicttfifig liquor within its 
boiiruis.] -Dell., was convicted by a 
])oIie(‘ magistiate of an offence com- 
niilled in I)e<‘. 1927, against Luinor 
Control Act (Ont.), 17 (Jeo. 5, e. 70, 
h. 72 (2). The liquor wdiieh he was 
found to have li.id unlawfully in his 
IiossesRion was beer nianufaeturi^d 
I f,ht' Province of (^iiebc'e, & wfi'^ intoxi- 
cating liquor, w'ithiri the Act, wideb 
d(‘lt bad imported into t)ntarJo: — Held 
, the I*rovine(‘ had the right to proluhll 
I the k(‘eping of Intoxicating lupior 
within its hounds for piirposi's olb« 
tlian those aulhoiisfd )>v Dmninion 
Jjeglslature ; b. 72 (2) should b«‘ vlew'ed 
as a measure of control of the liquor 
(raffle in the ITuvlnee cS: (uiaeled hu 
tlK' purpose of making control hv th(‘ 
IToviiiee effective, ii not as a pro- 
, hilution of import. — R r. Uvudu'k, 

I 11928] 3 1). L. R. 2()H : 49 C.an. Cnm. 

1 Cas. 323 ; 62 O. L. R 218. — CAN. 

I tr. Carriage of Li/juor Act (Ont .) — 
Not a/iplicfible to tarriage on persou.]- 
R. r. Titkcottk (Out.), 1 1926] 3 1 ). L. R. 
138 , 46 Oau, Cnm. Cas. .59.--CAN. 

bb (p. 106) i. ScrcKf of 

— Sufflcicnc]f.]~Tie Brown, |1927) 2 
D. L. U. 849 ; 47 (5nn. Crim. Cas. 314 . 
59 N. S. K. 303.— CAN. 


aaa (p. 106) iii. Whether 

vv-dir different section of Act.}—K. v. 
Snare (Man.), j 1927] I W. W. R. 138 ; 

47 Can. (/Tim. Caa. 115, — CAN. 

aaa (p. 106) iv. Act 

mandatori/.]~li. r Cherry, fl927j 

3 D. iv. II. 455 : [1927] 2 W. W. R. 290 ; 

48 Can Crim. Cas. 180 ; 36 Man. L. R, 
565. - CAN. 

aaa (p. lOG) v. NoU 

irithstaiiding 1927 (c. 33), h. 5.] — R, v. 
Caspaui) (Mail ). 11927J 3 W. W. U. 
301 : .48 Can. Cnm. Cas. 358.— CAN. 

aaa (p. IOC) vi. Arrest — Without 

warrant — t'aiture to prove arrest by 
constable — Arrest ini alid.h- IL v. 
Zemok (Man.), 11927) 3 W. VV. it. 424 , 
48 Can. (Jrlm Cas. 398.-- CAN. 

aaa (]>. 1 06) vii. — On Sunday 

— Arrest robd.J— R. r SMITH, [1927] 
2 D. L. H 982 ; [1927] 1 W. W. R. 734; 

4 7 Can Crim. Cas. 315 , .‘>6 Man. Ij. R. 
386.— CAN. 

aaa (p. 106) viii. Keeping for 

-It. V. Nkpj‘, 119271 3 W. VV. R. 
353 : 4 8 Can. Crim. Cas. 275 ; 37 Man, 
L. R. 5.— CAN. 

aaa (p. 106) ix. Unlawful 

Tfiossi ssion of Liqvar Jjifjuor on premises 
not jirivale dwctlirig-hnuse— Previous 
eoTiirietion lu resfieel of same preunses.]-— 
II. V . Rk'vrd, [J927I I D L. U. 777 ; 

1 1927 1 2 VV. \\ . 11. 591 , 18 Can. Crim. 
Cas. 252 ; 37 xMan. L. JI. 1.— CAN. 

aaa if). J06)x. Trial -A Ch ether 

local veuiK .]—]\. r. De.i: (Man.i, [19271 
4 D. L. R. 1065 ; |1927] 3 W. VV. R. 
529 ; 4i) Can. CJnni. Cas. 57.— CAN. 

aaa (p. 106) xi. Stay of proceed- 

ings— -(^roirti entitled to stay proee^’d- 
ings J — R (I'hompson) t5. Uammatt 
(Vlan.), [1926] 3 W. V\ R. 350.— CAN. 

aaa (p. 106) xii. l^entenre — 

J rnprisonnwnl with hard labour — 
Invalid l—R. ?5. Steele (Man.), [1926] 
2 W. \\’ R. 370 ; 45 Can. Grim. Cas. 
259 — CAN. 

aaa(i> 106)xiii. 

l\ueer oJ court to amend.]— 11. v. IIaI.E 
(Man.), [1927] 2 VV. VV. R. 320; 49 
(_ian Cnm. (J.is. 253.- -CAN. 

aaa (j) 106) xiv. Fine — 

Amount -OJtenre by company .] — U. r. 
Shea’s Winnipeg Brewery, Ltd., 
[1927] 3 W. VV. it. 258 ; 48 Can, (Mm. 
Cas. 322 ; 37 Man. L. H. 13.— CAN. 

aaa (]». 106) xv. Appeal — Hear- 

mg by county court judge — Cannot be 
revKwed by certiorari.] — K. v. ChaI'MAN 
(Dhiji ) (1926), 45 Cun. (Mm. Can. 266. 
-CAN. 

aaa (p. 106) xvi. Oosts - — 

Of lufornumt — Ta.rution.] — R. v. SlMO- 
MTcrr (Man.), [1927] 3 VV. VV. R. 568, 
4 8 C.m. Cnm. Cas. 399.— CAN. 


n snmmone to deft, to appear before 
him, a conviction ma^ie on the 
adjourned date; of trial by tmother 
police magistrate, before whom dett 
refused to plead 8c to whose jurisdietion 
he olijocted, was quashc^l, Hince said 
intervention was in direct violation 
of sect. 134 of said Act. — R. v. Pykk, 
[1928] 1 W. W. R. 590 ; 49 Can. Crim. 
Cat. 186 ; 23 Alta. L. R. 341.— CAN. 

b V. Right of cuvused to list of 

goods seized — Huffirienry of list .] — lu 
order to comply with Excise A(*t, s. 82, 
the list of goods seized, a copy of wliich 
that section requires to be served on 
the party from whom they were taken, 
must Include ali the goods seized, & the 
preparation service of a proper list 
la a condition precedent to tht‘ mairls- 
.*’h Jurlsalction . — Re Tkhoski, 

[1928] 1 W. W. R. 433 ; 49 Can. Cnm. 
Can. 343.— CAN. 


C 1. Proof O/.)— R. (WlLLIAMI 

J. Yabibh (Man.), [1926] 3 W. W. I 
586.-~CAN. 


oc (p. 106) 1. Tempt ranee Act S.), ! 
1923' -(liarge of iceefnrig liquor for sab 
• — I*revimis conviction for harbouring 
same liquor— Under CuMoms Act, 
1927.]— ffe VViLNEFE, [1928] 4 D. L R. 
869 ; 50 Can. Crim. Cas. 196. - CAN. 

oc (p. 106) ii. CimvUium fm 

.second offence vruler — lytrioiis ron- 
mdion more than limitation jjcriod for 
prosenUvnts before.] — L’a p. VVTioph 
(N. S.). [1928] 2 D. L R. 771; 49 
Cun. Crim Cas. 141. — CAN. 

aaa (p. 106) i. Temperance Act 

{Man.) 1924 (t. 118)- Second offence- 
Fir9t ccmvichon more tluin sir months 
previously — Conviction for second offence 
invalid.] -R. v. ZAMniiKR (Man.), 
[1920] 2 W. W. R. 721 ; 46 Can. Crim. 
Cae. 76.— CAN. 

aaa (p. 106) ii. 

viction for second offence valid.] — R. v, 
McTlwain, 119271 1 D. L. R- 1150 ; 
11927] 1 W. W. R. 353 ; 47 Can. Crim. 
Cas. 264 ; 36 Man. L. R. 349.— CAN. 


aaa (ji 10(*) xvii. Proprutar oj 

hotel with bottle, in hallway— Mens rea. \ 
— Mcn.s tea is an essential element of 
tli(“ oilViKH*. under Manitoba Temper- 
Hiif i‘ Act, ol having intoxicating liquor 
in a place other than the dwcllirig-liouse 
in which accu.sed resides, without the 
lieeuei' therefore required by the Act,. 
Therefore, wdicre a hotel proprietor 
charged with said offenee was con- 
victed mainly on tlu* tnrt that he was 
found In the haliwuv of the liotel with 
ail ojicri bottle in Ids hand containing 
Intoxicating liquor, his explanation 
of its iHissession bting that he had 
picked it up In thf* hall, thinking it to 
be empty, «Sr iri( ending to remove It, 
it held, on appi'ai, that the 

explanation was a reasonable one, & 
since if true, as It app(‘ared to be, it 
established an absence of nuns rea 
the conviction shoulil he quashed. — 
R. V. McHale, [19281 2 D. L. R. 621 ; 
[19281 1 VV \V^ K. 849 ; 49 Can. Crim. 
Ca«, 329 , 37 Man. L, H. 311. — CAN. 
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778. Add. Annotation : — ^Mentd. 
(1929), 46 T. L. B. 103. 


aaa (p. IOC) xviii. Proof of ctm- 

‘riction 'Under . \ — A document headed 
“ C^'rtifleute of Conviction *’ & pur- 
portinp: to lie a copy of a conviction 
under Manitoba Temperance Act, 10‘21, 
iH not, proof under (iovt. Liquor Con- 
trol Act, 1028, 8. 151 (4), of a con- 
viction under the former Act.- — H. r. 
Rit’EnKUo, 11 020] 1 I). Ti. Ji. 220 ; 50 
Can. Grim. Cat,. :i87 ; 11028] 3 W. W. It. 
534.— CAN. 

d (p. 107) i. Offences under seef. 

20 triable by single justict.] — Ex p, 
Levasslur (N. B.) (102C), 46 Can. 
Orim. Cas. 120.— CAN. 

d (p. 107) ii. Inioj-Lvating JAguor Act 
(iV. fy.), 1027 — i'onviriion under — 
Contents of affidaint on ajypcAil from J — 
K. V. Chateau Rkstjooucjje, [10281 
4 1). L. li. 202 ; 50 C^ein. Criln. Cas. 
331.- CAN. 

d Cp 107) iii. Sale of liqunr by 

employee — Contrary to orders of enrpora- 
tam, — Liability of corporation ] — K. t\ 
CHATEAU Rehtiooliuhe, 11028] 4 

R. Ij. R 202 ; 50 Can. Crim. Cas. 331. 
—CAN. 

d (p. 107) iv. ulppeal to county 

judge — Proetf of seniiee of notice oj 
ap'pcal.]— IL V. CVR, 11028] 4 11. L. R. 
230 ; 50 (Jan. Crim. Caw. 316. — CAN. 

11 (p. 107) i. Appeal — (^osts — 

Taxation.]- v. Brown (Hank.) 
(1925), 45 Can. Crim. Caw. 268.— CAN. 

II (p. 107) ii. Sale of beer — 

Judicial notice of nature of beer .] — 
B(‘(t, heint; a HpiriluouH Ik. alHo a malt 
liquor, comes within the hrst of the 
three e lasses of iiipior r('fcrred to in 
the definition of “liquor” in above 
Act, the Act in force nt the time of 
the transaction in question herein, A' 
tails witiiin tlu' absolute prohibit ions 
of sects. 10 & 41 of said Act wit li- 
mit any proof tliat it is mtoxicatiiiif. 
.Indicia] notice of the fact that beer 
IS both a spirituous mail liquor may 
be t,aken oiioo tlie Ii<iuor in qucHtion 
is sliown to be beer. — Quinn v. Huel, 
11928] 3 W. W. R. 7J(i.— CAN. 

U (p. 107) iii. Liquor Art (Saak), 
1925 (c. 53) — Ajfidamt of merits — Con- 
dttion precedent to a.ppeal — liy corpora- 
tion or assocudion .] — R. (McBouuall.) 

V. Army & Navy Veterans Assocn. 
or Reoina (Sask.), 11926] 3 W. W. R. 
695 ; 46 Can. Crim. Cas. 389.— CAN. 

11 (p. 1 07 ) IV. Unlawful possession 

of li,uor — Wi.at amo nts to.\ — it. v. 
Haoeuup (JSask.) (1927), 48 Can. Crim. 
Ca8. 95.— CAN. 

U (p. 107) V. Second offence — 

First conviction more than six months 
previously — Increased penalty for second 
offence applicable .] — R. v. Merritt 
11927] 1 1). L. U. 940 ; 11927] 1 

W. W. R. 53 ; 47 Can. Crim. Cas. 74 ; 

21 Sask. L. R. 237. — CAN. 

11 (p. 107) vi. Conviction for 

purchasing greater quantity than alUm'ed 
— Uncorroborated evtdenve of accom- 
plice J — The rule that it is dani?erou8 
to convict on the uncorroborated evi- 
dence of an accomplice applied in 
quaslilns, on appeal, a conviction for 
imlawfully purchasinfi: from the Govt. 
Liquor Board a grreator quantity of 
liquor than is allowed t,o be purchased 
on any one day. The witness hold to 
have been an accomplice was a person 
whom the accused had asked to pur- 
chase the liquor for Idm as an a^ent 
&. who knew that the accused had 
already purchased his lawful quantity. 
— R. V. Beaek, [1928] 2 D. L. U. 326 ; 
I1928J 1 W. W. R. 667 ; 49 Can. Crim. 
Cas. 292 ; 22 Sask. L. R. 293.— CAN. 

U (p. 107) vil. Charge of selling 

liquor — Sale of beer proved — Onus of 
proof of rigM on accused.]— The word 


Gough V. Kees 788. To the cross-references following this case add 
“ Sale or supply In prohibited hours.] — 

See No. 733a, ante. 


“ liquor ’* In Liquor Art, 1925, 1 924-25, 
c. 53, includes “ beer ” unless the con- 
text otherwise requires. Therefore, 
where an accused is charged witli scllimr 
liquor unlawfully, sect. 135, whicii 

f daces on a peison so accused the 
uirden of proving the right to sell it, 
(jovers the ease where the evidence for 
the prosecution estahlishcb a sale of 
“ beer.” — R. v. (Jbuit, [1928] 4 

D.L. R. 581 ; [19281 2 W. W. R. 377 ; 
50 Can. CJrim. Cas. 143 ; 22 fcjask. Ij. R. 
525.— CAN 

IT (p. 107) i. Government Liquor Act 
(P. r.), 1924 (r. 146) — Keeping Liquor — 
In hotel — What is part of hotel — 
QueMion of fact.] — It. (Ltthooe) v. 
Rinin (B. C.), [1926] 2 W. W. It. 531. 
—CAN. 

rr p. (107) ii, In restaurant 

— Liquor Jound in place accessible to 
piddiv — Conviction quashed.] --Ii. c 
Lee Kam Way (B. C.), [1927] 3 
W. W. R. 143.— CAN. 

rr (p. 107) iii. — For sale- 

Liquor inside chocolates.] — R. v. IMtiidy 
[ 1927] 1 W. W. R. 880 ; 4 8 Can. Crim. 
Cas. 152 ; 38 B. C. R. 267.— CAN. 

rr (p. 107) iv. Supplying liquor 

to infant — Mens rca not necessary .] — 
B. v. McDonald. [19271 1 W. VV. R. 
867 ; 48 Can. Crim. Cas. 208 ; 38 

B. C. R. 298.— CAN. 

rr (p. 1 07 ) V. Interdiction order — 

ConAiiions precedent .] — R. v. Grant 
(B, C.), [1926] 4 1). L. R. 784 ; [1920] 
3 W. W. R. 253 ; 46 Can. CHiu. Cas. 
1 82.— CAN. 

rr (p. 107) vi. Burden of proof — 

On accused .] — R. v. New Dominion 
CLUB (1925), 35 B. C. R. 502.— CAN. 

rr (p. 1 07) vil. Accused 

cntilleA to benefit of reasonable doubt .] — 
R. (Anderson) v. Bkrri, [1926] 1 
W. W. R. 551 ; 46 Can. Crim. Cas. 
86 ; 37 B. C. R. 289.— CAN. 

rr (p. 107) viii. Trial — Whether 

local venue.] — It. v. Lynch, [19271 1 
W. W. It. 502 ; 47 Can. Crim. Cas. 
170 ; 38 B. C. R. 124.— CAN. 

a (p. 108) i. .]— R. V 

Western Wine & Liquor Co., It. v 
Wootfen (Alta.), [1918] 1 W. W. R. 
55 ; 39 D. L. K. 397 ; 29 Can. Crim. 
Cas. 307.— CAN. 

gg (p. 108) i. Supplying liquor 

to infant — Ignorance of age im7naierLal.\ 
— B. V. Mainfroid, [1926] 1 D. L. R 
1013; [1926] 1 W. R. 465; 45 

Can. Crim. Cas. 204 ; 22 Alta. L. R. 
17.— CAN. 

hh (p. 108) i. No appeal from 

statutory judgment on filing of copy of 
conviction of corporation .] — It, r. St. 
Elmo Hotel Co., Ltd. (Alta.), [1926] 
4 D. L. R- 364 ; [1926] 3 W. W It. 
324 ; 46 Can. Crim. Cas. 301 .—CAN. 

hh (p. 108) ii. Local option 

areas — Creation.] — Re Local OraoN 
I’RO VISION OF Government Liquor 
Control Act of Alberta, Re 
Hardisty & Ribstone, 11927] 4 

D. L. R. 83 ; [1927] 2 W. W. R. 711 ; 
22 Alta. L. R. 692.— CAN. 

hh (p. 108) iii. Alcoholic Liquor Act 
(Quc.), 1925 — Necessity Jor luitice oJ 
appeal — Right of justices to suspend 
sentence.}— QuimKC Liquor Commis- 
sion V. Thibaudeau (1927), 50 Can. 
Crim. Cas. 434 ; 44 Que. K. B. 417.— 
CAN. 

tt. Customs Act, R. S. C„ 1906 
(c. Burden of proof — Of legal 

importation of goods — On accused .] — 
Re R. V. McKenzie (1926), 45 CJan. 
Crim. Caa. 144 ; 68 N. S. R. 313.— CAN. 

•v. S. P. Re R. t). Blank, [19261 1 
D. L. R. 323 ; 46 Can. Crim. Cas. 82 ; 
68 N. S. R. 294.— CAN. 

iw. Not on bailee .] — 

R. V. Le Blano (N. B.). [19271 2 


D. L. R. 793 ; 47 Can. Crim. Cas. 302. 

— CAN. 

8x. Removal of liquor unlawfully 

imported into Ca'nada.] — R. v. Baio, 
[1927] 1 D. L. R. 896 ; 47 Can. Crim. 
Cas. 58 ; 59 N. S. R. 86.— CAN. 

Appeal — Right of.] — It. v. 

Baio, [19271 1 1). L. B. 890 ; 47 Can. 
Crim. Cas. 58 ;’59 N. S. It. 86. -CAN. 

sz. - - “ N on -compliance 

until sect. 82.] “it. r. Boche (1927), 
48 Can. (Jrini. Cas. 210 ; 59 N. 8. R. 
218.— CAN. 

sb. Inland Revenue Act, R. S. C., 
1906 ((. 51) — Unlawful brewing— Evi- 
dence.] — R. V. IrfMiTH (Cut.), [1926] 3 
D. 1 j. J{. 419 ; 46 Can. Cnrn. (iJas. 21 8. 

CAN. 

I *rQsccut 1071 u ndcr — Con - 
diiwn precede7it — Giving of list of seized 
articles.] — It. (Williams) v. Yarihii 
(Man.), [1926] 3 W. W. B. 586. -CAN. 

sd. ~ — Certificate of analysis — 
Contents.] — B, (Williams) v. Y\rish 
(Man), [1926] 3 W. W. B. 586— CAN. 

se. Conviction — Form o/.]— It. 

(Motcalfe) 0. Bat, [1926] 4 D. L. B. 
829 ; 11926] 2 W. W. Jt. 582 ; 46 
Can. Crim. Cas. 151 ; 20 Sask. L. K. 
591.— CAN. 

sf. Excise Act, R. S. C., 1906 (c. 51) 

— J Possessing wash — (^onmction — Form 
of.]- il. V. Dkaqani, [1927] 1 W. W. R. 
9J4; 47 (Jan. Crim. Cas. 301; 38 
B. C. R. 420.— CAN. 

sg. Brewing bi^r without licence.] 

— B. (Hanna) v. Ernest (B. C.), 
[19271 1 W. W. R. 961 ; 48 Can. Crim. 
Cas. 190.— CAN. 

sj. Excise Act, R. S. C. 1927, c. 60— 
Unlawful prKssession under — Beer brewed 
for own use — After notice.] — R. v. 
Kosty'niuk (1928), 50 Can. Crim. Cas. 
374.— CAN. 


d (p. 109) i. Form of .] — 

A conviction for an offence aghast 
the above Act omitted the provision In 
resiiect to the issuing of a warrant of 
distress, & the Imposition of ImDriHon- 
ment In default : — Held : the con- 
viction was had. — It. v. McFarlane 
(1891), 24 N. S. Jt. (12 R. & G.) 54.— 
CAN. 

dddd (p 109) i. Suspension of 

operation by Province — Right of 
Governor-General to revoke suspending 
order.] — Hiikkhan v. Shaw, [1928] 2 
D. L. R. 468 ; 49 Can. Crim. Cas. 357. 
—CAN. 


dddd (p. 109) ii. Liquor Control Act, 
1927 — Rtasims for judgment given by 
judgi — Judgment effective without notice 
to accused.] — Re R. v. Galbraith 
(1925), 50 Can. Crim Cas. 398. — CAN. 

dddd (p. 109) iii. OovemTmmt Liquor 
Control Act, 1928 — Previous conviction 
— Meaning o/.]— “ Previous convic- 
tion *’ in above Act, s. 178, means a 
conviction under that Act, &: does not 
refer to convictions under prior Acts 
now repealed. — R. v. Ricebero, [1929] 
1 D. L. R. 220 ; 50 Can. Crim. Cas. 
387 ; [1928] 3 W. W. R. 534.— CAN. 


dddd (p. 109) iv. “ Liquors which 

arc intoxicating ** — Whether “ beer ” 
dt “ wine ” urithin words.] — The fact, 
that a lievorage with respect to which 
a charge is laid under Govt. Liquor 
Control Act, 1928, is called “beer” 
or “ wine ’’ Is not suttlclont to enable 
a magistrate to determine judicially 
that It is intoxicating. The Act does 
not deal with ovciytliing which goes 
under the name of “ beer “ or “ wine,” 
whether it be intoxicating or not. The 
words “ which are Intoxicating “ in 
sect. 2 (21), which defines “liquor,” 
refer to all classes of “ liquor “ dealt 
with by the Act.— R. v. Moxlky, 
[1929] 1 D. L. R. 202 ; 50 Can. Crim. 
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(Jas. 408 ; [1028] 3 W. W. TJ. rj37, TiTG. 

—CAN. 

dddd (p. 109) V. Thilnirful 

posscsfsum of liquor — TTornr-mndc 1 
— R. V. Ttlbuky, L192SJ 3 W. W. R. 

127.— CAN. 

o (p. 110) i. Forfeiture of liccufte — 
Jiiqht of municipal corporation — Where 
power to enforce bye-laivs given by 
statute.] — The power griven to municipal 
rorpns., under R. S. O. 18S7, o. 184, 
s. 285, “ tx) determine the time durinp: 
which victualling licenstis sixall be in 
force,” does not confer any power to 
forh'it Huch licenHcs, but merely t.t) 
fix t-he duration of the license. The 
power to cr(‘ate a forfeiture of properly 
is one winch must be exprt'ssly given 
to a cor])!!, by the Logi slat lire, & such 
an extraordinary power is least, of all 
to be inferrt'd where the Legislatiiri' 
ha,s provided (»ther means of ciiloreing 
bye-laws by means ol fine iS: amerciu- 
nieiit, as in this ca.se.— Hannan v. 
Toronto Torpn. (1892), 22 O. R. 274. 
—CAN. 

c (p. 110) ii. Contlitious of.] — A 

imbl lean's lieinise is not subject, tfi 
forfeituri' under liicensLiig Act, 1917. 
s. 185, unless all three otTences havii 
been committed whilst deft, has been 
the holder of the same licmisc. — R. v. 
MuiuhraT), p. Lyon.s, 11927] 

S. A S R. no.— AUS. 

ddddd i. il/ews rca 

7 irceffnary ]—Al. v. N VDOX (1920), 4 0 
Can. Criin, Oas. —CAN, 

ddddd ii. .] -R. v. Simon 

(Onl.) (1927), 47 Can. Crim. Oas. 107. — 
CAN. 

ddddd iii. By druggist— Fm- 

dence.l — Re Carroll (N. S.) (1920), 
48 Can. Crim. Cas. 208 ; 59 N. S. R. 
183.— CAN. 

g(p. lll)i. Lifnior seized 

not identified udih sample analused — 
Convietion quashed.] — R. v. Hydf 
(O nt.) [1920] 2 1). L. R. 998; 45 
Gan. Crim. Cas. 397. — CAN. 

c (p. 111) i. Conviction for second 
offence — Invalid — Where Jirsi conviction 
qimshrd.]-— \ i. v. Woods (N. S.) (1920), 
40 Can. Crim. Cas. 17 1. — CAN. 

f (p. Ill) i. Liceti<<inq irf. 1917 — 
Exposure for sale — Sale from motor car 


--Boltlrs imf pnrrcd. to be exjioscd t<t 
pirie.j — The hohlmg of a puhlican’s 
license does not exempt t-lie holder 
from Licensing Act, 1917, s. 103. 
Wliore the holder of a publican’s 
license was on a imblie road having a. 
motor car loaded with bottles of 
liquor, two of which were sold to a 
constable, but were not proved to be 
exposed to view: — Held: the liquor 
had not been ” exposed for sale.” — 
llADMAN V. ALLCIIURCII, U9-7J S. A. 
S. R. 174.— AUS. 

f (p. Ill) ii. Carrying liquor 

about — Onus of procinq not exposed 
for sale.] — I’he holder of a publican’s 
license was on a piihlie. road having a 
motor car loaded with bottles of litiuor. 
The licensee had carried the liquor 
In (lUGstn)n, sonu; of which was exposed 
to view, from his hotel to a road some 
hundreds of yards distant. Licensing 
Act, 1917. 8. 280, provides that where 
Iniuor is carried about from one place 
to another the hnnlen of proving that 
such liquor was not . . . eximsiul for 
sale shall be east on t,he ])(M*son exposing 
the same : — Held : the li<iuor had beim 
(‘.arried about,. 8: the onus under 1 he 
statute had not, been disohai^cd bv tlj(» 
llciNJSee. — RaDMAN V. ALLniUHPTT, 
[19271 S. A. S. R. 171.— AUS. 

sk. Unlawful possession of liquor — 
Eiidenee.] — R. v. Hali, (Sask.) (1925), 
4.‘) (Jan. Crim. (Jas. 14 7. — CAN. 

si. .]—Jie Toady (N. S.) 

(1920), 4 0 Can. Crim. Cas. 327.- -CAN. 

sm. .1— R. V. l)TtX'7j (Ont.) 

(1927), 47 Can. Crim. Cas. 250.— CAN. 

sn. Mens rca necessary.] - 

U. V. Crawford (N. H.), 11927] 2 
D. L, 11. 5(>5 ; 47 Can. Crim. Cas. 134. 
—CAN. 

so. What amounts to — Po.ssrs- 

sion of undrinkable mash — Convietion 
quashed .] — U. r. Booxr (Out.) (1925), 
45 Can. Crim. Cas. 148. — CAN. 

sp. Appeal — Extension of time 

— A fter .sentence partly served — Apjdien- 
tion r( fused .] — R. v. HiCNNRnFHHY 
(1920), 45 Can. Crim. Cas. 150; 58 

N. S. R. 4 25.— CAN. 

sq. Improper use of I at tel —Mens rea 
necessary.] — R. r. Savtcti (Out.) (1927), 
47 Can. Crim. Cas. 262, — CAN. 


sr. Certificate of analyst — Presump- 
tion arising from.] — It. v. JoiTNSTON 
(Ont.) (1920), 40 Can Cnrn. Cas. 300. — 

CAN. 

fT (p. Ill) i. night of— By 

Crown.] — ]l. V. TIODrtsov (1927), 47 
Can. Cnm. Oas. 171; 59 N. S. R. 202.— 

CAN. 

ff (p. Ill) ii. To what court .] — 

R. r. CLARK (1879), 44 U C. it. 385.— 

CAN. 

IT (p. Ill) iii. Power of appellate 

court — Cannot review order for destrue- 
tinii of liquor.] — Re KhatI’AR, Re 
Thkbatjlt, 11927] 2 1). L. R. 64 7 ; 4 7 
Can. Crim. Cas. ISl ; 59 N. S. R. 191. 
—CAN. 

hh (p. Ill) i. Effect of— 

TAeenee transferred—! ntoxi rating Liquor 
(General) Art, 1921 (Mo. 02 of 1921), 

ss. 1G~I8.] — A.-G. (Rtttlfr) 0 . 

IIAN, [1927] 1. n. 540.— IR. 

PART XHI. 

sx. Interdict mn order — Removal of — 

Applicant proved to have refrained from 
drunkenness for h reive months.] -When 
on an appln under Govt- Liquor Act, 
R. S H C. 1 924, 1 10, s 09 toaeount.y 

et. judge to set asidean interdietion order 
It- is proved that appet. refrained 
trom drtmkonriess D)r at least twelve^ 
months it is obligatory on the judge to 
set t.hi' order aside. — AVCJ dbvno, [1928] 
2 W. W. R. 095 ; 50 (Uii. Crim. Cas. 

J 99.— CAN. 

sy. Corulilions of issue.] — Bofoi'o 

a piTson can bo intordieted under 
Go\t. Liquor Art, R. S. R. C. 1924, 
e. 140, b<‘ niiisl cU*arly be found to be 
witlun the class of pi^rsons who by 
oxc<‘ssiV(‘ drinking, etc.” are subject 
to int'*rdictloii under s(*et. 00 of the 
Act. A magisti’aU* or other inter- 
diction olllciul has no power to make 
the order n ithoiit llrst giving the person 
agaiu'Jt whom tlie order is sought an 
opportunity to show eauso why i( 
should not he made. — R p. St. Eloi, 
11928] 2 W. W. R. 002.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 2. 

f i. Payment for eu,stnms 

dars.] ~P VRKMAN V Rkvoit (P. E. I.), 
[1920] 2 I). L. R. 975.— CAN. 
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Oases S—lTOa. 


English and Empire Digest Supplement, 


JUDGMENTS AND ORDERS. 


Part I. — Definitions. 


5. Add. Annoialion : — Mentd. Edwards A.-(>. 
for Canada (1929), 40 T. L. U. 4. 

14a* Order of Registrar-General — Under Legitimacy 
Act, 1926 (c. 60). J — The re-registration, as 
provided for in the sched. to above Act, 1926, 
of the l)irth of a child originally ilh^gitimate, 
the child having become legitimaU* by virtue 
of the provisions of th«t Act, is not a record 
of a binding decision. — Jones v. Jones (1929), 
98 L. J. P. lA ; 110 L. T. 047 ; 45 T. L. K. 
292; 73 Sol. Jo. 192. 

16. Add. Amioialion ; —Mentd. Rarkwoll v. Bark- 
well, [1928JP. 91. 

18. Add. Annoiaiioii :—Mex\id. Farnham Union 
V. Cambridge Union, [1929] ] K. B. 307. 


21. Add. Annotation : — Apld. North wood v. 
]a. C. C. (1927), 137 L. T. 49. 

30a. Order dismissing application to postpone 

hearing of action.] — An order made by a 
judge dismissing an application to postpone 
the hearing of an action in his list, & ordering 
appct. to i)ay the costs, is a “ judgment or 
order, from whicli an appeal lies by leave to 
tlie Ct. of Appeal. — Maxwell v. Kbun. 
[19281 1 K. B. 645 ; 97 L. J. K. B. 305 ; 138 
h. T. 310 ; 44 T. L. R. 100 ; 72 Sol. Jo. 
48, C. A. 

31. Add. Annotation : — Mentd. Busby v. 

Avgherino, [1928 J A. C. 290. 

44. Add. Annotation : — ^Apld. Re Debtor, [1029] 
2 Ch. 146. 


Part II. — Classification. 


48. Add. Annotation : —Mentd. The Fagernes, 
[1927] P. 311. 

62. Add. Awnoiations : — Refd. The Goulandris, 
[1927] P. 182 ; Ingenohl v. Wing On (Shang- 
hai) (1927), 44 R. P. C. 343 ; Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. (Ml. 

70. Add. Annotation: — Mentd. A.-G. v. Leeds 
Oorpn., [1929] 2 Ch. 291. 

101. Add. Annoiaiiontt : — Refd. C^ampbell v. Poliak, 
[1927] A. 0. 732. Mentd. The Modica, [1926 J 
P. 72. 

127. Add. Annotations -FoW^. Earl v. Earl & 
Kyle, Earl v. Earl (1926), 96 L. ,T. P. 23. 
Mentd. llorwood Statesman Publishing Co. 
(1929), 98 L. J. K. B. 450. 

147. Add. Annoiatuni Mentd. Rc Chartres, Far- 
man v. Barrett, [1927J 1 Ch. 466. 

158. Add. Armoiation : — Reid. The Lord Strath- 


cona (No. 2), [1020] P. 18. 

176a. .] — The ct. will not, in a special 

case, make a declai‘ation of a future right. 

G. made his will as follows : — “ I give 
devise & bequeath aU my real k, personal 
estate whatsoever & wheresoever unto k to 
th(‘ absolute use of my dear wife H., her heirs, 
exors., administrators k assigns in full 
confidence that she will do what is right as 
to the disposal thereof between my children 
either in lj(*r lifetime or by her will after her 
decease. The construction of this will being 
submitted to the ct. on a special case, to which 
the widow M. was pltf. k the children defts. : 
— Held : the widow was unquestionably 
entitled to testator’s estate for her life, but 
the ct. declined to make any declaration as to 
the future rights of tlic parties or to make 
any order as to costs. — Smith v. Gibson 
(1871), 25 L. T. 559 ; 20 W. R. 88. 


PART 11. SECT. 2, SUB-SECT. 1. 

65 ili. .] — AvpIyinK 

the rule that vvJk'h the et. decides the 
Bubstantial »iuesl.i(ni of liability & 
merely refers t he asMushiueiit- of dumti 4 ?ps 
to a ivfcree, reserAiiijr notliiiicr to itself, 
the judgment ouirht to be r(‘u:arded as 
a linal judirment/ foi the nurposes of 
apiu'al : — Held : on au a])peal from 
a Jud}j:menl. in an actum toi damaffoH 
for tlie wron^fnl enttim? ot timber on 
pltf.’h lands, for an injuix lion, Ibe 
appeal in (piestion was an in1»*r loeutory 
app(*al ; ik. the preliminary object joii 
that it was out of time was snstaiiH'd — 
Maik r. Duncak Lumbek (’o. |l!r>8] 
J W. W. R. lOS ; 30 H. C. R. ‘iOd.— 
CAN. 

65 iv. .] — The word 

“judprmont’' in clause 13 of Letters 
Patent Is intended to cover an onbu- as 
well as a decree, but the effect of the 
adjudication nnist be such as to put 
an end to the suit or proceeding so far 
as the ot. before wideii the suit or 
proceeding is (‘uuct'rned, or if its 


effect, if it, is not complied with, is to 
pul an end to the suit, or proceeding. 
If It has t his effect,, the adjudication is 
a judgment, otherwise not,. — C hidajvi- 
BAK\M rjiir/ri’YAR r CiiErrYAU Firm 
(1028), 1. L. R. (i Ran. 703.— IND. 

a i. Order allowbiff set-off of 

costs .] — Babcock Stanpisu (1900), 

10 1>. £1. lOo.— CAN. 

74 iii. ] — Bulgeu 1’. Home 

iNscKAKCE CU)., 110271 3 D, L. R. 1041 ; 

1 1927 J S. C. R. 451.— CAN. 

1 (p. 130) i. Subject to reference 

to assess damage^.] — Where the ct. 
decides the Bubstanllal qucRtion of 
liability in an action & merely refers 
the assessment of damages to a 
rrfETce. reserving nothing to itself, the 
judgment should bo regarded as a 
final judgment for the purposes of 
apiHjal. — B oslund v. Abbotsford 
Lur., Min.& Dev. Co., [1927] I D. L. R. 
270 ; 30 B. C. R. 380.— CAN. 

q i. Order fixing remuneration of 

executor.] — Jie J3avies, Davies v. Dug- 


gan (1927), 38 B. C. H. 249.— CAN. 

PART II. SECT. 2, SUB-SECT. 5.— A. 

bb i. .] — I’ltf. having begun 

an action by a specially indorsed writ, 
moved before a judge in chambers 
for speedy judgrment under it. B. C. 
(B. C.), Ord. 14, r. 1, & it was ordered 
that judgment should bo entered for 
pltf. for tlie principal sum & that the 
action should proceed as to interest : — 
field : the order for judgment was a 
linal judgment. — National Life Is- 
8URANCK Co. V. McCOUBRAY, [1926] 2 
D. L. R. 550 ; [1920] S. C. R. 277.— 
CAN. 

sb. Judgment maintaining inscription 
in law.] — Held: a final judgment. — 
Dominion Textile Co. r. Skaifk, 
11920] S. 0. R. 310.— CAN. 

PART II. SECT. 2. SUB-SECT. 6. 

167 K. .] — Leslie v. Canadian 

Credit Corpn., Ltd., fl9281 3 D. L. R. 
178 ; 11928] S. 0. R. 238.— UAN. 



Vol. XXZ. — Jodsments. Cases 184a'— 260a. 


184, Add. Annotations : — As to {1) Refd. A.-G. for 
Ontario v. McLean Gold Mines, [1927] A. C. 
185 ; Wigg V. A.-G. of Irish Free State, [1927] 
A. C. 674. As to (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 B. P. C. 437. GeneraUy, Mentd. 
A.-G. for Ontario v. McLean Gold Mines Co. 
(1926), 95 L. J. P. C. 217. 

185. Add, Annotations : — Refd. Whitney v, I. R. 
Comrs., [1926] A. C. 37; Wigg v. A.-G. of 
Irish Free State, [1927] A. C. 674 ; Grant v. 
Knaresborough U. C., [1928] Ch. 310. 

187a. .*1 — Held : an action against the 

Air Council for a declaration that a patent 
was valid was not maintainable. — Bowlani> 
V. Air Council (1923), 39 T. L. B. 228 ; 67 
Sol. Jo. 365 ; 40 K. P. C. 87 ; on appeal, 
39 T. L. R. 455, C. A. 

187b. S.P. Rowland & Mackenzie-Kennedy v. 
Air Council (1927), 96 L. J. Ch. 470 ; 137 
L. T. 794 ; 43 T. L. R. 717 ; 44 R. P. C. 
453, C. A. 

190. Add. Annotaiion : — ^Mentd. Fennell v. East 
Ham Corpn., [1926] Ch. 641. 

198. Add. Citation : — 12 Tax Oas. 166. 

198a. Must enforce private right.] — What 

weighs with me in the matter is that the right 
in question which pltf. seeks to have set up 
by a declaratory order is not a private right 
at all. Pltf. has no personal right to have 
sewers kept in proper condition. It is a 
matter, as Lord IIalsbury says, for the 
whole district ; it is a matter committed to 
the special jurisdiction of a department which 
is a Government department, who have to 
act, not with regard to the interests of any 
particular individual, but with regard to the 
interests of the district generally. I am not 
aware that any ct. has ever in such a case 
made a declaration at the suit of a member 
of the public, & still less in a case where, as 
I have said, I am not satisfied that any real 
principle of justice requires the ct. to deter- 
mine the matter (Maugham, J.). — Clark v. 
Epsom Rural District Council, [1929] 
1 Ch. 287 ; 98 L. J. Ch. 88 ; 140 L. T. 246 ; 
93 J. P. 67 ; 45 T. L. R. 106 ; 27 L. G. R. 328. 

199. Annotations : — Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1925), 
42 T. L. R. 123. 

Add. Annotaiion : — ^Mentd. Public Trustee v. 
Elder, [1926] Ch. 776. 

201. Add. Annotation: — Mentd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. 0. 437. 

202a. Right to proceed to trial — Notwithstanding 
default of defence.] — ^Where pltf. could nf)t 
have obtained a declaratic^n of the nature 
sought {see Rates & Rating, No. lloSa, 
post), on a motion for judgirumt in default 
of defence without evidence, A he. was clearly 


entitled to the declaration at the date of the 
writ, subject to his substantiating his case 
by proper evidence* \~Hehi : he was entitled 
to proceed to trial for that i)urpose <fc obtain 
his declar;dir>u witli costs. — Grant v. 
Knaresmorot’ou I Council, [1928 ( 

Vh. 319 ; 97 L. .1. Ch, 196 ; 13S J;. T. 488 ; 
92 J. C. 39 ; 14 T. I.. ll. 221 ; 26, L. (J. 11. 165. 

214. Add. Ciiaiio)} ; ~2 R. R. A. 779. 

217. Add. Annotations : — Mentd. .Tones v, Harris 
(1926), 43 T. L R. 1 ; HaH v. Riversdale 
Mill Co., [1928] 1 K. B. 170. 

219. Add. Annotation : — Refd. Jai'ger v. Jaeger 
Co. (1927), 44 R. P. C. 437. 

220. Add. Aviiotatioos Refd. W. 1 1 . Randall, 
[1928] P. 41 ; Horwood v. Statesman Publish- 
ing Co. (1929), 98 L. J. K. B. 4.50. 

222. A dd. Annotations : — Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Wigg v. 
A.-G. of Irish Free State (1927), 96 L. J. [\ C. 
88. Mentd. Sheppy Glue & Chemical Works 
V. Medway River Conservators (1926), 24 
L. G. R. 457 ; Dee Conservancy Board v. 
McConnell, [1928] 2 K. B. 159. 

224. Add. Annotation : — Refd. Salisbury k, Ford- 
inghridge District l>rainago Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 566. 

228. Add. Annotation : Mentd. Cat ton r. Ash well 
k Noshit, I1928J Ch. 484. 

230. Add. Annotation : — Consd. Everett v. Ryder 
(1926), 135 L. T. ,302. 

231. Add. A'imoiations : — Apld. Groedel v. Hun- 
garian Property Administrator (1927), 44 
T. L. R. 65. Refd. Groijbel v. Hungarian 
Property Administrator (1925), 70 Sol. Jo. 
345. 

238. Add. Annotation : — Mentd. Hardio k Lane v. 
Ohiltern, [19281 1 K. B. 663. 

239. Add. Annotations : — Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; Jaeger v. Jaeger 
Co. (1927), 44 H. P. C. 437. Mentd. Bourne- 
moiith-Swanage Motor Road k Ferry Co. 
V. Harvey k Sons, [1929] 1 Ch. 686. 

251. Add. A7f notation : — Consd. R. Grain, 
Fa; p. Wandsworth Grdns., [1927] 2 K. B. 205. 

257. Add. Annotation : — Mentd. Gardner v. Cone, 
[1928] Ch. 955. 

260a. As to validity of foreign judgment.] — Cir- 
cumstances {see Conflict of Laws, No. 
1135a, ante) in which: — Held: the ct. had 
power to make the declaration asked for. — 
Ellp]rman Lines, Ltd. v. Read (1927), 
44 T. Jj. R. 7 ; revsd. on other points (1928), 
44 T. L. R. 285, C. A. 


PART II. SECT. 3, SUB-SECT. 6. 

r i. .] — The rule that the cts. 

should not bo called on to decide 
merely theoretical propositions applied 
to an appln. by the liqnidator for the 
approval by the ct. of his action in not 
redeeinliifir certain property of the co. 
from a tax sale. — Re Gkbat West 
Permanent Loan Co., [1928] 3 

W. W. R. 628.— CAN. 

•d. Declaratory Judgments Ad, 1908 
■ — Discretion of court — Anticipatorj/ con- 


strudion.] — The jurisdiction of tin? ct. 
to give or make a d(;clarator 3 '^ judgment 
or order under sect. 3 of the above 
Act is (llBcretionary, & the cl. will not 
give or make such jndgm<‘rit or order 
by way of anticipatory into rp rotation 
or ooiifitruotion of statutory powers in 
the abstract, without knowledge of the 
facts & oircumstaiicea under which 
such powers might too exercised, or 
without any certitude that manv of the 
powers will ever toe exercised. Neither 
will the ct. exercise its disiirotion to 
give or make any judgment or ordt‘r on 


a Question of coiistmctiori which, 
whichever way it is decided, does not 
ntieessarily put an end to the litigation. 
— Dairy I’KoriUETARV Ahsocn. (Inc.) 
iJ. Nlw Zkauani-) Dairy JQ^oduck 
Control Board, [1 920] N. Z. L. R. 

— N.Z. 

gf, Whither hindiiia on Crown .] — 

The Crown is not toouml by the above 
Act, in a case where the question raised 
involves a deeisjon afTect.mg a monetary 
claim agamsi Uu* Crown. — JMcDotrav^L 
V. A -G., [192.11 N. Z. L R. 104. — N.Z. 
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Cases 282— 448a English and Empire Digest Supplement. 

Part IX. — Effect of Judgments and Orders. 


282. Add, Citaiion ;~(1025] B. & C. R. 205. 

320. Add. Annotation: — Retd. Knip^ht v, Knight 
(H)25), 05 L. .T. Ch. 33. 


Part XI 1 1.“ Enforcement 

366a. - .1 — GrtiFFiTJTS 

(1SJ7). ir, M. A W. 809 ; 4 Dow. cSr, L. 719 ; 
2 Now Pract. Oas. 231 ; 10 L. J. Ex. 17(‘) ; 
9 L. T. O. S. 57 ; 11 .lur. 313 ; 153 E. B. 
IDS. 

366b. .1- Gibbs v. Ebight (1853), 

13 G. B. S93 ; 1 L. II. 329 ; 22 L. .1. G. i>. 
250 ; 17 .hir, 1031 ; 138 E. K. 1417, 

36Sa. A nil(‘ for t axation of costs, A 

an allocatur thc'ccon, <lt) not. amount/ to a 
“ rule ’’ or “ 01(1 ei* ” within tlio above s(ict., 
so as to 1 )(‘ ea,pa.ble of being registered as 


337. Add. Citaiion : — revsg. S. 0. sub nom. lie 
Snkyd, b:x p. Oxford (Bp.), 52 L. .T. Ob. 724. 


of Judgments and Orders. 

a judgment.- ‘S haw v. Neale (1858), (> 
H.D. Oa,s. 581 ; 27 D. J. Oh. 444 ; 31 J.. T. 
O. S. 190 ; 4 Jur. N. S. 095 ; (> W. II. ti35 ; 
10 E. ri. 1422, II. D. ; rcrscf. on other points 
(1855), 20 Beav. 157. 

Jnnotatinna : — Mentd. Beaman v. Oxford (IS.'ir)), 6 Dc G. M. 

G. 402 ; Turners. Letts (185.')), 20 Beav. 185 ; IlopkiD- 
Bon V. Jlolt (ISni), 11. Tv. (‘us. .514 : IVL'iizies v. Lierhtfoot 
(1871). L. 11. 11 Kq. 4.50 ; North v. Stewart (1800), 15 
AT)T>- Cas. 452 ; Briseoe r. Briseoe, [1802] 3 Ch. 543 : I?e 
Kni^^ht, Kmprht Gurdiu^r, 11802] 2 Ch. 308; Meguer- 
ditehian v. Lightbound, [1017] 2 K. B. 208. 

371. Aft(?r this ease add “ --- — Order of Probate 
Division.] — See Executors, Vol. XXTIT., 
p. 281, No 3480.” 


Part XVI. — Interest on 

4*03. Add. AmtotaMon : — Mentd. I. II. Comrs. v. 
Fisher’s Exors., [1920] A. 0. 395. 

4-07a. — Erroneous decree.]- -H amilton v. 
JloTUUiTON (1820), 2 Bli. 109; 4 E. II. 290. 
M. B. 

Aumttfifinyts Coiisd. Batcinun v. MargiTison (1853), 10 
Beuv. 4 77. Mentd. (lolelouprh v. Kb'runi (1821), 3 Bli. 181 . 
Wlab; V. ParntlKT (J820), 1 lviiU])T». 170. 

419a. — Costs ordered to be charged on property.] 

Held : as th(' costs were an e(iuit-al)le chargti, 
they bore inter(‘st at four p(*r cent.- liii*- 


Judgments and Orders. 

I PAHi) V. Kicketts (1872), L. K. II Eep 291 ; 
41 B. .T. Gh. 595 ; 20 W. II. 898. 

A mi otat urn s Corxsd.. Eardley r. Kniffht (1880), 41 Ch. 1). 

537. Apprvd. Jic Drax, 8a\ile v. Drax, [1903] 1 Ch. 781. 

422a. .J— 33ie ct. will give inti^rest oji 

costs j)ayable out/ of a fund which cannot 
be irnmediat-ely i*(‘alised . — He G.^mpbelt/s 
Trusts (1871), 19 W. Tl. 427. 

430. Add. Citation 10 Asp. M. lu 0. 524. 

. 448a. S. 1*. Fox r. Ghmjlton, Charlton r. Fox 
(1805). 0 New Pep. 352. 


PART IX. SECT. 2. 

c i. — - Lamh nuhjrci 1o jnnrltiapr ] - 

I fcprist cred jiMl(.rin('nt hinds only 11 k‘ 
inloivsl ()1 11)0 )1('l)1c)rs (‘Xistiia? at 1h(‘ 
turn* of rcp:is(i'a(ioii, tiunvloro can- 
not. afl'(‘ct. a iniprt' alroudv ^riv(‘n hy 
dcl)1oj heforo tin* jnd^^nl('llt - York- 
HIIIKF GllAHAN'rnJ' X' SKCU JRITJKS COKTiS 
r. E|)M0\J)S (U.KJO), 7 B. C. JL 318. - 
CAN. 

o ii. — ‘ I.nniL'i (icQiiircd hj/ dchtor 
suh.^rqncnnf/ to inisntihfKd excndnni — 

II hdhrr Ixnnul hq i udqmcut. ]—liK\T r. 
IUMxS (1S72), 0 N. S. B. (2 N. .S. D.) 
5(U.— CAN. 

c iii. Kuirr(d ov warnint of 

at torn (']/-- K.rmdvd hy hnshand d* wijv 
- 11 hritur ndid af/ainat iriti’s real 

r.s7o/r.] — W'licn u woman, entitled to 
real ost.atc, jomi'd wnlh her Inishand in 
(‘X(’cntintr u warrant ol uttornev on 
wliieli a. jiidprinent W'us (*nl(M’ed iX 
reeordtd, in ordt'i* to hind such real 
i'slote, the Ct. of UroliaU* is not 
jnstitled in treat.iiiF the jiidirrnent ns 
.1 nnllity.— 7i\ Estatf (1850), 

3 N. S. U. (2 Thom.) 1.— CAN. 

c iv. — - — Suhncqund death of dehior 
nisolrnd- Jiiqht to issue exccuium 
aqanisf riprc}*e}datire.]~-W how a judff- 
inent lias hei'ii duly recorded in the 
lifetime of a. d(*(*ensed party, his 
estate* has beem declared insolvent hy 
th(‘ Prohate Ct., an cxeeiition may 
nevertheless be issued on such jndg- 


luent, on a proper snprgcbtion ol t.lu* 
facts on tlie record, atrainst Ills cxoi. 
or administrator, but can be extended 
only on the larnl bomid by micli judg- 
ment — Buhrowks IsvoTt, C-oiif: 
Dip. 570 — CAN 

PART IX. SECT. 6. 

336 i. Kffect of covenant to jiay 
interest — Ulorttfaqe.] — Bv a uitge. the 
intpror. covenanted, by a sepurate 
(covenant, to pay interest. The intpee. 
obtained jndprnient aijaiuat the intgor. 
for the iirlneipal & interest due • — 
Held ; the Heciirity of the mtge. was 
not incured In the judgment. — 
Lowry v. Wirliams, [1895] 1 1. 11. 
271. — IR. 

PART Xril. SECT. 1, SUB-SECT. 2. 

sg. Judqmenf in favour of leuatre of 
one partner — Aqainst other partner as 
exendor — Prerums jndunicnis against 
sanu- partner — Hy scevred tf- simple 
contract creditors.] — Hakver r. Harper 
( 18t>0), 2 B. C. 11. 15.-~CAN. 

sh. Judgment ohtained hy default in 
Quebec — Defendant resident cf* serred^ 
anlh writ in Ontarui.] — Deft, wdio W’as 
resident. & domiciled in the TTovinee 
of Ontario, Avas served tliere Avith a 
writ of summons bv Avhicli an notion 
for the pi’i(;e of sroods sold & didivei’ed 
was commenced against him in tiic 
Suporiew (’t. of Qu(‘bec. Tlie cause 
ol action arose partly, at least, in 


Ontario. He did not up])(*aT, A: jndg- 
m(*nf. was entered against, limi bv 
detunll. [n )i,u aetion upon tliat. judg- 
ment l)n»nght in a DiAUsion (’t. in 
Ontario by same pit 1. against same delt . 
tiu* latter pl(‘aiii‘d l.liat tla* (Jnebee 
judgm(*u(, was of no effect in Ontario, 

tliat m truth la* was not indelded to 
l»11f —ffdd tilt* T>roAihions now 
toimd in .Tnd Act,, R. 8. O 1927, r. 88, 
s-;. 51, 52, Avliicli w^ere enact (m 1 hv an 
Act of ttu* Provinee of Canada in lS(i9, 
23 Viet (;. 21. must, be confined to 
actions upon judgments obtaimul in 
the Provinee ol (Jael>ec, w'hicli, accord- 
ing to the fu'inciples of international 
biw, afiplicahle ns hetw’een the different 
JTovinees of the Dominion, ary* entitled 
to extra-U'rntonal recognition, %.c. t.o 
t.hoae cases in which the writ, was 
Ki'i-ved within t.ho Province of Quebec 
uiion a person domiciled & resident 

t. lK'rein & who owed allegiance to the 

laws of (Quebec. — Lung v. Lee, [19291 
1 D. L. R. 3 30 ; 63 ,0. R. 194. - 

CAN. 

sj. Judgment against lands —Enforce- 
ment of — Necessity to sue out execution.] 
— Bank of Upper (Uanadv v Brattv 
(1862), 9 Gr. 321.— CAN. 

PART XIV. 

sk. Judgment not refjistcred — Priority 
of mortgage.] — Mineral Products Co, 

u. Continental Trust Co. (1906). 
37 S. C. R. 617.— CAN. 
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Part XVII. — Judicial Decisions as Authorities. 


4*92. Add, Annoiai'\o)i : Mentd. lie Mason (1927), 
97 L. J. Ch. 321. 

494. Add, Annotation : — Mentd. lie Wait, [1927, 
1 Ch. 606. 

495, Add, Annotation : -Mentd. Tolinson v, Clarke, 
[1928] Ch. 847. 

498a. ] — (1) When any tribunal is bound 

by the judj^ment of another ct., cither superior 
or eo-ordinate, it is bound by the judgment 
itself ; if from the opinions dtdivered it is 
(dear what tlie ratio decidendi was which led 
to the judgment, thtui that ratio decidendi 
is also bin cling. But if it is not clc^ar, then 
it is not part of the tribunal’s duty to spell 
out with great difilculty a ratio decidendi in 
order to be bound by it. 

(2) If a d(»(dsion of tJie TTousc of Lords 
rests uj)on the special peculiar cmaim- 
stances of the cas(*, tlie case does not bind the 
House, or any ct., by a general principle : 
but if the decision rests upon a general 
doctrine, it binds all (;ts. & the House, that 
doctrine is part of the law of the land until 
th(i legislature be mov^ed to interfere. — 
Cheat Western Ky. Co. v. Mostyn 
(Owners), I’iie Mostyn, 11928] A. C. 57, 
97 Ji. J. P, S ; 138 L. T. 403 : 92 ,1. P, 18 ; 
44 L. B. 179; 2(» L. U. R. 91 : 17 Asp. 
M. L. C. 3ti7, H. L. 

Annotationst : — (Jenprallj/, Mentd. Withau) Outfall Hoard v. 
Boston Corpn. 130 L. 4’. 730 ; Dee Conservancy 

Board v MfCJorincH, [1928] 2 Iv. B. 1.39. 

504. Add, Annotation: — Generally^ Mentd. G. W. 
K. V, Dunlop Rubber Co. (1926), 42 T. L. R. 
376. 

506. Add Annotation : — Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 

506a. .] — It is the duty of a judge to as(;er- 

tain the construction of the instrument before 
him, & m^t to refer to the construction put by 
iinothcr judge upon an instrument, perhaps 
similar, but not the same. Th(‘ only result 
of referring l/O authorities for that purpc^sc Ls 
confusion & error, in this way, that if you 
l(jok at a similar instrument, & say that a 
certain construction w’as x)ut upon it, & that 
it differs only to such a slight degree from 
the document before you, that you do not 
think the difference sufficient to alter the 
construction, you miss the real point of the 
case, which is to ascertain the meaning of 
the instrument before you. It may bo quite 
true that in your ox)inion the difference 
between the Wo instruments is not sufficient 
1-0 alter the construction, but at the same time 
the judge who decided on that other instru- 
ment may have thought tliat that very 
difference would be sufficient to alter the 
interpretation of that instrument. You have, 
in fact, no guide whatever ; & the result, 
especially in some cases of wills, lias been 
remarkable. There is, first, document A., 
& a judge formed an opinion as to its con- 
struction. Then came (iocument B., & some 
other judge has said that it differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, he construes 


it in the same way. Then comes document 
G., &; the judge there ijomparcs it with 
document B., &; says it differs very little, &, 
therefore, he shall construe it in the same way ; 
& so the construction has gone on until we 
find a document which is in totally different 
terms from the first, & which no human 
being would think of construing in the same 
manner, but which has by this process come 
to be construed in this manner (.Tessel, M.R.). 

-Aspden V, Seddon (1874), 10 Ch. App. 
396, n. ; 44 L. J. Ch. 361, n. ; 31 L. T. 626 
on appeal (1875), 10 Ch. App. 394, L. , 

Annotations * — Apld. lie liitiiisr, OrmoTid v. Do Damuii^ 

(]‘)i;i), cS2 L. .F. (9i .309. Mentd. Eill r. DickinsoTi (ISSO), 
.3 Q H. D. t.‘)y , Dalton v. Aiipfus (1881), 0 App. Caw 710 ; 
Divoii, Ltd. r. White (1SS.3), 8 Api). (Vis. 83.“. : Mundv v. 
Rutland (Duke) ( 1SS.3), 2.3 (9i. D. SI ; Ijove r. Bell (IS81), 
9 App. 280 : Havh's v iVaso cS: Partners, 118991 

I Ch .307 : \Vh‘sUionp:liton U. D. C. r. Wicran Coal & Iron 
Co., 1191 nil Ch. 1.39 

506b. Cases decided on demurrer.] — Observations 
of SrnuTTTON, L..T., as to the extent to which 
(iases decided on demurrer are to be regarded 
as aufdioritics.— St. Anne’s Well Brewery 
Co. V. Roberts (1928), 140 I.. T 1 ; 92 

.1. P. 180 ; 44 T, L. It. 703 ; 26 L G. R. 038, 
C. A. 

520. Add, Annotations : — Mentd. Robertson v, 

S. S. Appalachee, Rovira v. Same (1926)] 
136 L. T. 488 ; Moule v, Marmite Food 
Extra(“t Co. (1927), 20 B. W. C. C. 446. 

621. Add, Annotation : — Mentd. Mergenthalcr 

Linotvpe Co. v. Intertyrie Co. (1926), 42 

T. L. R. 682. 

525a. ' — •] - In doubtful cases the cts. attach 
some importance to the fact that a dt'cision 
has stood unchallenged for a considerable 
tiuK*, but neitlier the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling case.s of much higher 
authority tlian the d(*cision in this case 
\ Birkenhead Guardians v. Brookes (1900), 95 
L. T. 359, decided by Ridijsy & Darling, .7.1.1 
if, when the matt(?r is presented to thorn for 
consideration, they are of opinion that the 
(Ic'cisions are wrong (Scrutton, Jj,J,), — 
Fgntyprtdd Union ?>. Drew, [1927] 1 K. B. 
214 ; 95 L. J. K. B. 1030 ; 136 L. T. 83 ; 90 
.1. P. 109 ; 42 T. L. R. 677 ; 70 Sol. .To. 795 ; 
24 L. G. R. 405, C. A. 

526a. «]— Great importance is to be attached 

to old authorities, on the strength of which 
many transactions may have been adjusted 
rights determined. But where thc^ are 
idainly wrong, & especially where the subse- 
quent course of judicial decisions has dis- 
closed weakness in the reasoning on which 
they were based, & practical injustice in the 
consequences that must flow from them, 1 
consider it is the duty of this House? to over- 
rule them, if it has not lost the right to do so 
by itself expressly affirming th(?m (Lord 
Loreburn, C.). — West Ham Union v, 
Edmonton Union, [1908] A. C. 1 ; 77 L. J, 
K. B. 85 ; 98 L. T. 1 ; 72 J. P. 9 ; 24 T. L. R. 
108 ; 6 L. G. R. 89, H. L. 

Annotation : — Consd. Bourne v. Keane, [1929] A. C. 81,3. 


PART XVII. SECT. 1. 

494 i, IVluzt part of decision binding 


— Only raiio decidendi .] — Only the 
principle upon which a <5as© is decided 
is hindine: upon a (jourt of co-ordinate 

889 


jurisdiction & inferior cts . — Re Ma 
Mya V. Ma TmstN (1920), I. L. R. I 
Ran. 313.— IND. 



Cases 629a--0OO. 


English and Empiee Digest Supplement, 


529a. Original construction erroneous.] 

— Originally, tho Act of Parliament in 
question did not receive that construction 
which the language put seems to warrant ; 
but we are bound by the weight of authority, 
& however wo may regret that the true 
construction of the Act seems to have been 
departed from, we cannot now put that 
construction upon it which, unfettered by 
authority, we might be inclined to do (Hui.- 
LOCK, B.). — ^Booth V. Ibbotson (1827), 1 
y. & J. 854 ; 148 E. R. 707. 

.invoiation •— Mentd. Hamilton v. Pcwlress (1830), 8 L. J. 
O. S. K. B. 331. 

631. Add, Annotation : — ^Mentd. Hart v. Riversdale 
Mill Co. (1027), 96 L. J. K. B. 691. 

542. Add, Annotation : — Refd. United States Ship- 
ping Board v, Strick, [1926] A. C. 545- 

546. Add. AnnoMion : — Mentd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

651. Add, Ciiaiiona A. C. 545 ; 31 Com 

Cas. 357 ; 17 Asp. M. L. C. 40. 

Add, A nnotaiion : — ^Mentd. Hogarth v, Cory 
(1926), 95 L. J. P. C. 204. 

553. Add, Annotation : — Mentd. Re Cockerill, 
Mackaness v, Percival, [1929] 2 Ch. 131. 

554. Add, Annotation : — Mentd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L». T. 416. 

550a. Affecting revenue.] — Tax cases ought not to 
be unscittlod (Lord Sumner). — Smith (John) 
& Son V. Moore, [1921] 2 A. 0. 13; 90 
L. J. P. 0. 149 ; 125 L. T. 481 ; 37 T. L. R. 
613 ; 05 Sol. Jo. 492 ; 12 Tax Cas. 266, II. L. 

AnnotaiionH ' — FoUd. ElHott r. Duchess Mill (]92l>), t).^» 
L. J. K. B. 0«3. Mentd. Wanlde Colliery Co. r. 1. K. 
Oomrs. (19221 2 A. C. 51 ; Boase Spitmim? Co. v. I. R 
Comrs. (1020), 135 L. T. 21 1 : British Insulated & Helsby 
Cabka r. Atherton, [19201 A. C. 205; I, R Comrs. v. 
Newcastle Breweries fl920k 95 B, J. K. B. 93G ; I. II. 
Comrs. V. Northfleet Coal & Ballast C-o. (1927), 12 Tax 
(^as. 1102; Thompson u. 1. R. Coriirs., I. U. Coiiirs. v. 
Thompson (1927), 12 Tax Cas 1091; Mallott v. Stav olcy 
Coal & Iron Co., 11928] 2 K. B 405. 

569. Add. Annotation : — Mentd. Hyman v. Hyman, 
Hughes V. Hughes (192S), 139 L. T. 416. 

569a. .] — Where a broad principle has 

been decided by the House of Ijords it is very 
undesirable that it should be frittered away 
by fine distinctions (Lord Cave, C.). — 
Newton v. Guest, Keen & Nettlepolds, 
Ltd. (1926), 135 L. T. 386 ; 70 Sol. Jo. 689 ; 
19 B. W. C. C. 119, H. L. 

Annotations ' — Apld. Robertson 8.S. Appalnchec, Kovlra t\ 
S.S. Appalacliee (1920), 130 L. T. 488 ; Moule r. Marmite 
Food Extract Co. (1927), 20 B. W. C. C. 440. Mentd. 
IIowollM V. Powell DulTry II Steam Coal Co., 1 1 9201 1 K. B 
472 : AnderHon v. Hlekmiiii (TT.) A: Co., Ltd, (1923), 21 
B. W. C. r. 309. 

569b. .] — When a question of law has 

been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (Lord Cave, C.). — Jones v. South- 
West Lancasiihie Ooai, Owners’ Assocn., 
[1927] A. 0. 827 ; 96 L. J. K. B. 894 ; 137 
L. T. 737 ; 43 T. L. R. 725 ; 71 Sol. Jo. 680 ; 
sub nom, Thomas v. Evans (Richard) & Co. ; 
Jones v. South-West Lancashhie Coal 
Owners’ Assocn., 11 Tax Cas. 790, H. L. 


569c. .] — Great Western Ry. Co. v. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante, 

571. Add, Annotation : — Mentd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

577. Add. Annoiaiions : — Refd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. Mentd. 
Small V. Easson (1920), 12 Tax Cas. 351 ; 
Bourne & Hollingsworth t;. I. R. Comrs. (1921), 
12 Tax Cas. 483 ; British Insulated & Helsby 
Cables v. Atherton, [1926] A. C. 205; Mitchell 
V. Noble, [1927] 1 K. B. 719; Green v. 
Gliksten (1928), 189 L. T. 12; Mallett v. 
Staveley Coal <fe Iron Co., [1928] 2 K. B. 405 ; 
Morley v, Lawford (1928), 45 T. L. R. 30; 
Rees Roturbo Development Syndicate v. 
I. R. Comrs., Same v. Ducker (1928), 13 Tax 
Cas. 366 ; Hagart & Bum-Murdoch v. 
Inland Revenue Comrs., [1929] A. C. 386 ; 
Salisbury House Estates, Ltd. v. Fry (1929), 
98 L. J. K. B. 722. 

588a. .] — A decision of the appellate ci. in 

a colony which is regulatedby Englishlavds not- 
assumed k> be wrong, because it conflicts with 
a decision of the Ci. of Appeal in England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council.- -Robins 
V. National Trust Co., [1927] A. C. 515 ; 
96 L. J. P. C. 84 ; 137 L. T. 1 ; 43 T. L. R. 
243 ; 71 Sol. Jo. 158, P. C. 

Annotation : — Refd. Pope Appliance (X)rpn. v. SpaniHb River 
Pulp & Paper MHIh, [1929 1 A. C. 209. 

588b. .] — Great Western Ry. Co. v. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante, 

595. Add, Annotation : — ~Rlenid, Re Ross, Ross \\ 
Waterfield (J929), 46 T. L. K. 61. 

595a. Question of maritime law.] — A judgment of 
the House of Jjords upon a proper maritime 
question, whetlier given in an English or in 
a Scottish appeal, is of equal authority'” in 
all the Admlty. Ots. of the kingdom.- 
Currie v. McKnight, [1^97] A. C. 97 ; 6(1 
L. J. P. C. 19 ; 75 L. T. 457 ; 13 T. L. K. 
53 ; 8 Asp. M. L. C. 193, 11. L. 

A7inoiaiions .•—Refd. Blairmore S.S. Co. v. Macredio, [1898] 
A. C. 593. Mentd. The Ripon City, [1897] P. 220 ; The 
VorJtab, [19011 P. 304 ; Tho Bums, |1907] P. 337 ; Tho 
Tervooto, [19221 P- 259. 

597. Add. Annotations : — Consd. Barton-upon- 
Irwell Union v Wycombe Union, [1926] 2 
K. B. 3. Refd. Wycombe Grdns. v, Barton- 
upon-Irwell Grdns. (1926), 43 T. L. R. 89. 

599. Add. Annotations : — ^Mentd. Sbeppy Glue & 
Chemical Works v, Medway River Conserva- 
tors (1926), 24 L. G. K. 457 ; Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88 ; Dee 
Conservancy Board v, McConnell, [1928] 2 
K. B. 159 ; Clark v. Epsom R. D. C., [1929] 
1 Ch. 287. 

600. Add, Annotations : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. Mentd. Capel St. Mary, Suffolk 

Packard, [1927] P. 289. 


PART XVII. SECT. 4, SUB-SECT. 1.— 
B. 

tm. On colonial court — Contrary 
deciMon of Privy Covv/yU .] — Lonp v. 
Rook WOOD Rural Credits Society, 
No. 603 a, post.— CAN. 

sn. On Supreme Cmtrt of Canada .] — 


The Supreme Ct. of Canada is not bound 
by or subject to the decisions of the 
House of Lords unless & until the 
l*arliament of Canada shall so diiclaro, 
that Parliament beinp: now.as the result 
of the Imperial Conference of 1920, 
the only authority which has juris- 
diction to make such a binding declara- 
tion upon the cts. of this nation ; & 


where a decision of the Supreme Ct. 
Is now found to be in conflict with a 
decision of the House of Lords the law 
as declared by the former should be 
followed by the other cts. In Canada. — 
Gkorcia CoNSTRucriTON Co. V. Pacific 
Great Eastern Ry. Co., [1929] 1 
D. L. R. 77 ; [1928] 3 W. W. R. 466.— 
CAN. 
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601. Add, Annotation : — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

602. Add. Annotations — Refd. Re Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 
57. Mentd. Capel 8t. Mary, Suffolk v. 
Packard, 11927] P. 289. 

603. Add. Annotations : — Mentd. .Tones v. Waring 
& Gillow, [1926] A. C. 670; Auchteroni v. 
Midland Bank, [1928] 2 K*. B. 294. 

604. Add. Annotation : — Refd. Venn v. Tedesco, 
[1920] 2 K. B. 227, 

605. Add Annotation : — Consd. Venn v. Tedesco, 
[1926] 2 K. B, 227. 

608. Add. Citaiions 95 L. J. K. B. 866 ; 90 
J. P. 185 ; 42 T. L. R.. 478 ; 24 L. G. R. 496. 

609. Add. Annotnlion : — Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

611. Add. Annotation .-—Mentd. Koskas v. Stan- 
dard Marine Insce. (1026), 42 T. L. R. 692. 

614a. Colonial appellate court.] — R obins v. 

Nationa^l Tbust Co., No. 588a, ante. 

621. Add. Atniofatmn : — Generally. Mentd. Earle 
V. llemsworth R. D. C. (1928), 44 T. L. R. 
605. 

626. Add. Annotation : — ^Mentd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

628a. .] — (1) Wliere a Ct. of Appeal has 

before it a series of judgments of the (5t. of 
Appeal whicli dt^ not appear be consisl.ent 
with each other, A the later judgrru'nt wa.s 
given when tlie Lords Justices were not aware 
of some of the previous decisions, in such 
circumstances, as a matter of judicial (;omit/y, 
it is open to the ct. to consider all the previous 
decisions of the Ct. of Aj)peal A to form its 
own views as t-o which are the more accurate 
^ which it shall follcnv, 

(2) A Ct. oi Appeal consisting of thre 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expmssed by two 
Ijords .fustices (Atkin, L. J.). — Glabkie r. 
Watkins, {1927] 2 K. B. 181 ; 96 L. ,T. K. B. 
469; 137 L. T. 132: 43 T. L. K. 314; 71 
Sol. Jo. 192, C. A. 


628b. Conflicting decisions.] — Glaskie v. 

Watkins, No. 628a, ante. 

628c. .] — Observations by SCRUTTON & 

Saroant, L. JJ., wh(‘re there were con- 
flicting decisions of the Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider \ d(‘cule tlie matter for 
itself. — S mith r. Schiklinc., 11928] 1 K. B. 
429 ; 97 L. J. K. B. 276 ; Lis T. 475 ; 44 
T. L. R. 109, C. A. 

629a. Court of Criminal Appeal.] — Phactice 

Note (1928), 20 Cr. Ap]). liep. 1S5. 

631. Add. Annotation -Mentd. Ellesmere r. Wal- 
lace, [1929] 2 Ch. 1. 

631a. Colonial appellate court.] — Rob- 

ins V. National Thtst Co., No. r>SSa, ante. 

632. Add. Annotation : — Mentd. A!dridg(i v. 

Wright, [1929] 2 K. B. 117. 

642. Add. Annotation : — Refd. Lowther v. (Gifford, 
11927] 1 K. B. 130. 

642a. — - Conflicting decisions.] —Wliere there 
are two ])revious decisions of the Div. C’t., 
one of which was decided by a ct. of two 
judges A' the other by a ct. of three judges, 
the rule of the l)iv. Oi. is t.o respect the 
decision of tlie ct. of three judges. — D e 
Vries v. vSmallriugk, [1928j 1 K. B. 482; 
97 J. K. B. 214 ; 138 J.. T. 197, V. A. 

642h. Observations, where there were 

two inconsistent lines of aut hoi'ities a-s to the 
construct ion of Rent Restnetion Acts, on 
the duty of the ct-. to consider A decide tlie 
matter for itself.- -Ratkivsky v. Jacobs, 
11929] 1 K. B. 24 ; 97 L. J. K. B. 560 ; 138 
L. T. 739 ; 92 J. P. 142 ; 44 T. L. R. 548 ; 
72 Sol. Jo. 354 ; 26 L. G. R. 389, O. C. 

Annoiaiiim Mentd. Lloyd r Cook, (Rnidgc Brouvrliton, 
Siinson r. Miatt, IJiirtTiiiii t\ Brown, BurktT r. llutsou, 
1 K. B. 

643. Add. A nnotalions : -Mentd. United Billposting 
Co. r. Somersed/ (kainty Council (1926), 95 
I.. J. K. B. 899 ; Rverton r. Walker (1927), 
137 L. T. 591. 

653. Add. Annotation : — Mentd. licirnarcl v. 
Williams (1928), 139 L. T. 22. 


PART XVII. SECT. 4, SUB-SECT. 2. 

608 ii. — — Contrarij decision 

hy House of Lords.) — Whllo a decision 
of the Privy Councii on a point actually 
decided by it is binding on a Canadian 
ot., even thouffh there Ib a contrary 
decision on the saiiio point hy the 
House of Lords, yet when? a statement 
of law cited from a ludgmont of the 
Privy Council is merely a dictum, 
the Canadian ct. is free to follow the 
House of Lords. — Lobh v. Rockwood 
Kurai. Credits HociETr, (1926J 2 
D. L. H. 819 ; fl92G] 2 W. W. Ii. 1 ; 
3o Man. L. R. 499.— CAN. 

603 iii. Courts in India.) — 

A decision of the Privy Council binds 
all the cts. in India, at any rate as soon 
OB the decision is promulpratod & comes 
to the knowledge of a ct. in India. — 
Ninqappa Marbasappa Arlkshvar 

0, Gyanaji Pouraji Marwadi (1926), 

1. L. R. 51 Bom. 231.— IND. 

608 iv. .1— The 

decisions of the Privy Clonncll are 
absolutely binding on all cts. in India. 
— Re Ma Mya V. Ma Thein (1926), 
I. L. R. 4 Ran. 313.— IND 

PART XVn. SECT. 4. SUB-SECT. 8. 

624 iv. .1 — A decision of the 

Appellate Div. is binding on It & on 
trial judges within the province, unloss 
& until It Is overruled by a higher ct. 
The belief that a higher ct. would take 


a diflei*cnt view from that expressed 
by the Appellate Div., though founded 
on general reasoning ui other eases 
decided by the higinT ct., is not, o 
fluIHcnJiit reaHoning for not follovring 
the (ieclsicin of tlu* Api»ellHto Div - - 
Dowseit V. Edmunds (Alta), 11926] 
4 D. L. R. 796, 1 1926] 3 \\ . W. R. 
447 ; 46 Can. Grim. Cas. .330. — CAN. 

AQI U: 1 A nF 

in coiiftici with a 'decision of the 
.Sujireme Ct. of Canada & h;iH not been 
departed fi'om by the Privy (’onneil 
or overruled by the House of Lords, Is 
binding on the K. B of Mauitotia with 
respect to the interpretation of «n Aet 
in the same terms os t.hose of t.he Act 
interpreted in the (''t. of Appeal's 
decision, even tbougli that, decision is 
contrary to one given by it ct of Appeal 
of another province.- -LowF.iiV' v. 
Lamont (Man.), {1927] ID L. K. 669 ; 
11927] 1 W. W. R. 95.— CAN. 

f i. .] — Dowseiu' V. Edmunds 

I, No. 624 iv, ante. — CAN. 

f ii, ,] — DecisionB of the highest 

ct. of a province are absolutely binding 
on all subordinate cts. in that province. 
—Re Ma Mya v. Ma Tiiein (1926), 
I. L. R. 4 Ran. 313.- IND. 

PART XVII. SECT. 4, SUB-SECT. 6. 

641 1. On another Divisional Court. — 
Court equally divided.) — The decision 

891 


of an ofiually divided Div. Ct. Is hindmg 
on all Div. Ct*..— Ditist’Oi.Lv. Oolleiti, 
119261 2 D L. R. '128 ; .‘iS U. L. K. 444. 

—CAN. 


i PART XVII. SECT. 4, SUB-SECT. 7.— 
A. 

653 i. General rule.)— Whore, cts. 
hav(5' co-ordinate jurisdiction the 
to 

the decisions of one such ct. are not 
icgarded as l)luding another. — He Ma 
' JMva r. Ma Turin (1926), 1. L. B. 4 
! Kan. ,ji3. — iWa*. 

so. Anplivaiiou lo U'ujh Court — 
\j>nlif'otiou prei low^li/ iijused hy 
Supreme ('tmrt.\ ~Aii «p]»ln imrsuant 
1,0 Service 61: Execution o1 Proec^N Act,, 
1901-1921, s 19, foi leav< to (‘xeeuU 
in Victoria a \mt of at tachrnoni issued 
out oi the Suprciiu' Ct. ol New South 
Wales having be<Mi reluwMl t,h( 

I Supz’cnic Cooi’t ol Vieiori,!,, iin iipplu. 

I under the name sect ion made for 

leave of a justice ol the JiigJi Ct. to 
execute the writ in auv slate other 
1-han New Sou1,ti Wales —Held : the 
High Ct ought, not to make an order 
which had be<‘n r('1u.seil by a ot. of 
co-ordinate miisdieljon in the matter 
on tacts identical with Hiohc brought 
before the High Ct -JoNKn v. .Ionics 
( 1928), 40 C. L. ii, 3L5; [1928] 

V. L. R. 112 ; [1928] Argus L, R. 45. — 
AUS. 
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661a. .] — When there is the decision of a ct. 

of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of error, wc ought to 
consider ourselves bound by it (Wilde, C..T.). 
— Bakker V . 8tead (1847), 3 C. B. 940 ; 
r> Ry. & Can. Cas. 45 ; 10 L. J. C. P. 160 ; 
8 B. T. O. S. 390 ; 11 .Tiir. 90 ; 136 E. K. 
379. 

Annotation Norris r. Cottle (1850), 2 H. L. Cas. 

647. 

679a. .] — Semhle : a decision of the Exchequer 

Chamber, where the judges were equally 
divided, will be regarded as binding on the 
Ct. of Appeal.— Hart v. Riversdale Miij. 
Co., ,[1928] 1 K. B. 170 ; 90 L. J. K. B, 091 ; 
137 L. T. 364 ; 91 J. P. 135 ; 43 T. L. R. 396 ; 
71 Sol. .To. 407, C. A. ; ow appeal from S. C. 
Sijh nom. Riversdale Mill Co. v. Hart, 
[1927] 1 K. B. 024, D. C. 

680a. .] — If one authority were produced to 

me, & my own opinion were the other way, 
I would not follow that authority ; but if the 
authorities are numerous, 1 admit that I 
must be bound (.Iessel, M.R .). — Re Bethlem 
Hospital (1875), B. R. 19 Eq. 457 ; 
44 B. J. Ch . 400 ; 23 W. R. 044. 

Annotations: — Refd. A’.r jj St. Katlii'niie IIosTdtal (1881), 
17 Cli. D. :i78. Mentd. Hr CiaHOlee. (1901] 1 CJh. 923. 

685a. .] — Of course, if other judges 

have exi)ressed different views as to the 
construction, iVc their decisions are binding 
on tliis ct., tliis ct. has simply to bow & 
submit, whatever its own opinion may be 
(Iessel, M.R .). — Re WRiom% Ex p. Willey 
(1883), 23 Ch. D. 118 ; 52 B. B Ch. 540 ; 48 
L. T. 380 ; 31 W. R. 553, C. A. 

Amwiniions CoXLBd. Danhwood v Maernia*’-, fl891) 3 Ch. 
3(K5. Refd. Dournu r. Keane, fl9]9j A. C 815. Mentd. 
AV Dewitt (1885), 15 Q. D. 1), 159 ; JettrLS, v. Tonihnsou 
(188(1), 3 T. L. j:. 193 ; Hr Aylmer, A> p. HiHohoffHlieim 
(1887), 19 Q 13. I). 33; Hood-Barrs v. Hcriot, Ex p. 
Blyth, IIH9(J] 2 Q. B. 338. 

705. Add. Anvofafions : — ^Mentd. Chesterman v. 
Federal Taxation Corrir., [1920] A. C. 128; 
1. R. Oomrs. i\ h^alkirk ^Pemperance Caf6 Trust 
(1920), 1 1 Tax Cas. 353 ; I. R. Cornrs. t\ Glas- 
gow Musical Festival Assocn. (1926), 11 Tax 
Cas. 151 ; 1. R. (V^mrs. v. Peeblesshire Nursing 
Assocn. (1920), 11 Tax Cas. 335 ; Martin v, 
Lowry, Martin v. T. R. Oomrs., [1920] 1 K. B. 
550 ; Scottish Woollen Technical College, 
Galashiels v. 1. R. Comrs. (1926), 11 Tax Gas. 
139 ; I. R. Comrs. v. Yorkshire Agricultural 
Soc. (1927). 44 T. L. R. 59; Re Williams, 
Public Trustee r. Williams, [1927] 2 Ch. 283 ; 
General Medical Council v. T. R. Comrs., 
English Branch of General Medical Council 
V. I. R. Comrs. (1928), 97 L. J. K. B. 578; 
Getdogists’ Assocn. v. Inland Revenue Comrs. 
(1928), 14 Tax Cas. 271 ; Re Grove-Grady, 
Plowden r. I.awrence, [1929] 1 Ch. 557 ; 
Adamson i\ Melbourne & Metropolitan Board 
of Works, [1029] A. C. 142. 


705a. Tax cases.] — One ought, 

especially in tax cases, which apply equally 
in Scotland & in England, to pay the very 
greatest deference to decisions of the Scottish 
cts. (Greer, L.J.). — Shanks v. Inland 
Revenue Comrs., [1929] 1 K. B. 342 ; 98 
L. J. K. B. 341 ; 140 L. T. 157 ; 14 Tax Cas. 
249, C. A. 

Amwtaium , : — Mentd. Sutton v. Inland Revonuo Comrs. 
(1929), 45 T. L. K. 565. 

709a. .] — l)ecisions of the cts. in Ireland 

are not binding on an English ct,, Sl if they 
conflict with decisions in England, or if they 
are not consistent with the ct.’s view of the 
English law, the ct. will decline to follow 
them. — He Inman, Inman Inman, [1903] 
1 Ch. 241; 72 L. .B Ch. 120 ; 88 B. T. 173 ; 
51 W. R. 188 ; 47 Sol. Jo. 92. 

714. Add. Ci/aHonfi :—95 L. .T. K. B. 936; 135 
L. T. 618 ; 42 T. Jj. R. 609 ; 70 Sol. Jo. 
734, C. A. ; affd. sub uom. Newcastle 
Brew^khies, Ltd. v. Inland Revenue Comrs. 
(1927), 90 B. J. K. B. 735 ; 137 B. T. 426 ; 43 
T. B. R. 476 ; 12 Tax Cas. 927, H. L. 

Add. Aymoiaiio)is : — Mentd. Ford v. I. R. 
Comrs. (1926), 12 Tax Gas. 997 ; English 
Dairies v. Phillips, English Dairies v. I. R. 
Comrs. (1927), 11 Tax Cas. 597 ; Lambert v. 
1. R, Comrs. (1927), 12 Tax Cas. 1053 ; 
Bernhard v. Gahan, Bernhard v. Inland 
Revenue Cornrs. (1928), 13 Tax Cas. 723. 

717. Add,. A nriolaiion : — Generally^ Mentd. Bake 
V. Simmons (1926), 95 B. J. K. B. 580. 

718. Add. Annoiaiions : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Sassoon v. International Banking 
Corpn., [1927] A. C. 711. 

724. Add. Annotation Mentd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 

A. C. 004. 

727. Add. A nnotatio'ns : —'yjenid. Buerger v. New 
York life Assce. (1927), 96 B. .1. K. B. 930 ; 
Sassoon i\ International Banking Corpn., 
[1927] A. C. 711. 

728a. Shipping decisions.] — ^American 

shipping decisions, while treated witli great 
respect, do not necessarily control the 
shipping decisions of the English cts. — 
Gosse Millard v. Canadian Government 
Mr:HCHANT Marine, [1928] 1 K. B. 717 ; 138 

B. T. 421 ; 44 T. B. R. 143 ; 17 Asp. M, L. C. 
385 ; 33 Com. Cas. 139, C. A. ; sub nom. 
Gosse Millard v. Canadian Government 
Merchant Marine, American Canning Co. 
V. Canadian Government Merchant 
Marine, 97 Ti. .T. K. B. 193 ; on 
[1929] A. C. 223, H. L. 

Annotation : — Mentd. l^oreman & Ellams v. Federal Steam 
Navigation Co., 11928] 2 K. It. 424 ; Silver v. Ocean S.S. 
Co. (1929), 46 T. L. R. 78 


PART XVII. SECT. 4, SUB-SECT. 7.— 
D. 

693 ii. -S. P. Ross r. Fiskt, 11926] 
.t D. L. R. 289 ; (1926] 2 W. W. R. 
4 22 ; 20 Saak. L. R. 553.— CAN. 

PART XVII. SECT. 4, SUB-SECT. 13. 

st. India .] — The decisions of the 
Sndder Dowani Adawlat the Sudder 
Nizamnt Adawlat are not binding on 
the High Cta. — Ma Mya r. Ma 
Thein (1926), I. L. R. 4 Ran. 313.— 
IND. 

sv. .] — Decisions of the highest 

ct. of a province are absolutely binding 
on all subordinate cts. in that province, 
wSr ordinarily decisions of a full bench of 


a superior ct. are binding on benches 
other than full benches of that ct. & 
on all Judges of that ct. sitting singly, 
& decisions of benches ore binding on 
single judges . — He Ma Mya v, Ma 
Thein (1926), I. Ii. R. 4 Ran. 313.— 
IND. 


8W. Burma — Chief Court of 

Jjou^er Burma — Whether bindifig — On 
High Court. ]--Tho High Ct. in the 
exercise of its ordinary original & 
appellate jurisdictions is not bound by 
decisions of the Chief Ct. of Lower 
Burma, although its decisions are 
conditional authorities of the highest 
value to which the greatest weight & 
respect must be attached . — Re Ma 
onck 


Mya V. Ma Thein (1926), I. L. R. 4 
Ran. 313.— IND. 

sx. On 

subordinate courts .] — On points where 
there is no decision of the High Ct., 
subordinate cts. in Lower Burma are 
still bound by the rulings of the CJhlef 
Ct., & subordinate cts. in Upper Burma 
are still bound by the decisions reported 
in Upper Burma Rulings. Under 
Govt, of India Act, s, 107, the High 
(/t. has power, if it so desires, to direct 
the subordinate cts. in Upper Burma 
to regard themselves os bound by the 
decisions of a bench of the Chief Ct. 
or even of a single judge of that ct. — 
Rc Ma Mya v. Ma Thein (1926), 
I. L. R. 4 Ran. 313.— IND. 
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736. Add, Arinotaiion : — Mentd. Wycombe Ordns. | 
V. Barton-upon-Irwell Grdns. (1926), 43 
T. L. R. 89. 

739a. Discrepancy between reports.] — Where a 
case was reported in 1893 both in the Law 
Rfiporis & in the Law Times^ & the reports 
differed both in the narrative of facts & in 
the words of the judgments, Lord Buck- 
master assumed that in the T^aw ReporU 
there was a revision by the judges of the 
judgments that they delivered & accepted 
that as an authoritative statement. — Pair* 
MAN V, Perpetual Investment Bueldino 
SociErrY, [1923] A. C. 74 ; 92 L. J. K. B. 50 ; 
128 L. T. 386 ; 87 J. P. 21 ; 39 T. L. R. 54, 
H. L. 

Annotations: — Mentd. Cockbiirn v. Srnilh, [1024] 2 K. B 
111): Sutolitfe V Clients Investment Co., [1U24] 2 K. B 
74G ; Coleshill v. Manchester Corpn., [1928], 1 K. B. 77G 

752a. Cooper’s Reports.] — I may observe, in 

passing, that Sir George Cooper's reports are 
not reports of the very highest authority, 
& though they are sufficiently accurate, it 
should be remembered that Sir W. Grant did 
not correct his decisions in those reports, 
whilst he did his decisions reported in 
Merivale (Stuart, V.C.). — ^Bakbr v. Peck 


(1860), 3 L. T. 656 ; 9 W. R. 186 ; on appeal 
(1861), 4 L. T. 3, L. 0. & L. JJ. 

Annotation : — Mentd. Rc Postlethwalte, Postlothwaito v. 
Rickman (1888), 69 L. T. 58. 

753a. .] — Mr, Dickens was not a very 

accurate reporter (Leach, M.R.). — Livbsey 
V, Harding (1830), as reported in Taml. 
460; 48 E. R. 183. 

782. Add, Annotations: — ^Mentd. HaU v. Pirn 
(1927), 32 Com. Gas. 144; Patrick v, Russo- 
British Grain Export Co., [1927J 2 K. B. 535 ; 
Riley v. Brown (1929), 98 L. .1. K. B. 739. 

787a. .] — Except on points of ju'acGce, the 

Wccklg Notes should only bi‘ cit ed as interim 
i-ej>orts of cases during tin* period required 
for their juihlication in the Loiv Jirports 
(SwiNFEN E1.4.1)Y, j.). ~K(‘ Smith’s Settle- 
ment, Wilkins v Smith (1902), as reportcul 
in 119031 1 (h. 373. 

Animtations : — Mentd. Rc Brydonc’s Settlmt., Cobl) r. 
Blackhurne, [1908] 2 Ch. 84 ; Boyce v. Waabrough, 11922] 
1 A. C. 425. 

789a. .] — I do not think the JVeeklg 

Notes ought to bo cited as authority on will 
(iases (Lord Cozens- Hardy, M.R .). — Rc 
Howell, Rc Buckinghajvi, Liggins v, 
Buckingham, as reported in [1915 J 1 Oh. 241. 

AnmAations : — Mentd. Re Boot]), HaM('r4(‘y v. Cowglll 
(1917), 8() L. J. Ch. 270 ; Rc Chajniian, Halos r. A.-U., 
[1922] 2 Cl). 479. 
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Cases 99 -327. 


English and Empire Digest Supplement, 


JURIES. 


Part VII. — Juries of Issue and Assessment. 


99. Add. AnnotaLions : — Geverally, Mentd. R. v. 
Harris, I ] 9271 2 K.B. 587; R.v. Noble (1928;, 
20 Cr. App. Rep, 191. 

292. Add. An'noi(ftiov8 Mentd. R. v. Cliesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 
47 ; Stathjim v. Statham (1928), 45 T. L. R. 
127. 

295a. Death of judge.] — Snuhlr : a judge has no 
jurisdicLon to cont inue the hearing of a case, 
in which witnesses have been called in ct. 
in the course of a trial before the jury 
another judge. — Coij^shiu. v. Manchester 
(V)RPN., [19281 1 K. B. 770 ; 97 L. J. K. B. 
229 ; 138 L. T. 537 : 92 J. P. 37 ; 44 T. L. R. 
258; 26L. G. It. 124, C. A. 

295b. Communications to Judge — Right of counsel 
to inspect.] — Hobbs v. Tinling, Hobbs v. 
Nottingham Journal, No. 304a, post. 

301a. .] — Wliere a jury, bc^fore hearing 

all the evidence^ tor the defence, finds a verdict 
for pltf., it- is in tlie discretion of the judge to 
decide wdiether the jury sliould be discharged 
or wludher the case should be continued 
before the sa.me jury. — De Fbeville v. Dill • 
(1927), 43 T. L. R. 431 ; 71 Sol. Jo. 430, 
C. A. 

Armotai am : — Refd. Ihtbbs v. Tiuling, Hobbs v. NoUmghain 
Journal, [IDiibJ 2 K. B. 1. 

303. Add. Avnoiaiion : — Mentd. De Freville v. * 
Dill (1927), 43 T. L. R. 431. 

304a. Whether ground for new trial.] — In an 

action for libel pltf. set out in his statement 
ot claim the alltjged libel, A- in a separate 
paragraph alleged an innuendo which 
practicall)’^ repeated, but somewJiat extended, 
the statements in the alleged libel. Defts. 
did not plead justification or fair comment, 
but paid 20s. into ct. in I’espect of the alleged 
lib(d as sufiicient damages ; they made no 
payment into ct. in respect of tlie innuendo ; 
& they gave notice under R. S. C. Ord. 36, 
r. 37, of their intention to give in evidence 
certain matk^rs in mitigation of damages. 
At the trial pltf. gave evidence that save 


for one lapse he was a man of unblemished 
reputation. Thereupon he was cross- 
examined as to specific incidents not 
mentioned in the libel or in the particulars 
served under R. S. C. Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This hne of cross-examination was 
objected to, but was allowed. Befoi*e the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal : — 
Held : (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.’s 
denials, & the jury should have been told 
that while they were not bound to accept 
pltf.’s denials, those denials, though un- 
accepted, afforded no evidence that the 
incidents had taken place ; (2) the cross- 

examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect ; (3) the jury should 
have been told tliat their intervention was 
premature, & they must hear the pltf.’s 
case to the end A be directed as to the 
issues they had to try ; & (4) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(5) Communications from the jury to the 
judge should be shown to the parties’ counsel 
{per ScRUiTON, L. J.). 

While the better practice is for communica- 
tions from the jury to be shown to parties’ 
counsel, the question whether they should 
be shown or not is one for tlie discretion of 
the judge {per Sankey, L. J.). — Hobbs v. 
Tinling, Hobbs v. Nottingham Journal, 
[1929] 2 K. B. 1 ; 98 L. J. K. B. 421 ; 141 
L. T. 121 ; 45 T. L. R. 328 ; 73 Sol. Jo. 220, 
C. A. 

327. Add. AnnotaUon : — ^Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 


PART I. 

sa. Order yrantmg — “ Common ” 7 / 7 - 
advertcnllj/ irtMrlcd — jlmcndmrnt of 
order.] — field : the order shouJd bo 
amended by strikine: out the word 
“ common.” — ]3UAi>.snAW r. B. O. 
Kapii) Tkanbit, 111J27J 1 1). L. 11 . 599 ; 
38 B. C. li. G4.— CAN. 

PART VII. SECT. 2. 

72 iii. .)— Aeeused. except 

lu cascB of trial for bkli treason or 
niisprlKion of treason, bus no right to 
inspeet the jury panel — R. r. Baum 
( 1927), 27 8. li. N. S. W. 401 ; 44 
N. 8. W. W. N. 136.— AUS. 

sb. Orifrhnd juitiel uKuleguatt — Powtr 
ofpjdgt to add b>.)“l)eft. was arrested, 
indicted & trle«i &: convieied for 
liurbouriiiiJ: a Quantity of dutiable 
Koods, to wit, spirituous liquorb unlaw- 
lully imported into Gariada, of the 
Aulue of over #200, whereon the duties 
laA\'fully payable had not been paid, 
in violation of Customs Act, Dominion 


Acts, 1907, c. 11. On thi^ tiial a 
ijuiuber of jurors, pn*viously sum- 
uioned, weri^ absent, & others were 
exeiised from seiwing & a new panel 
was summoiK'd. The* original panel 
V'as not discharged, but the names on 
hot 1) jiauelb wx*re thrown into one box, 
A the jury, impanelled for deft/s 
trial, drawn from the iiani(*s as so 
combined : — Held : the clTect of the 
legisJatioii Acts of 1919, c. 7, s. 41, 
was to give tlK* trial judge authority 
to retain the panel summoned, & to 
increase the numlM'r by additions 
theifto, A the obj(*ction to the com- 
position of the Jury drawn for deft.’s 
trial failed. — R v. Siiellman, (1928J 
1 1). L. R. 657 ; sub w)m. R. v. Schell* 
MAN, 59 N. 8. R. 535.--CAN. 

PART VII. SECT. 6, SUB-SECT. 3.— 
0. (b) 1 . 

183 i. Revsd., 34 S. C. R. 228. 

PART VII. SECT. 6, SUB-SECT. 4. 

so. Several actions tried togtiher .] — 
oo>4 


Five actions were brought by different 
pltfs. against two defts. & were by 
consent tried together before a judge 
& jury : — Held : the consent to try 
the actions together did not give a 
right to more than four peremptory 
challeugos on each side. — G ay Co., 
Ltd. V. Trick, [1927] 1 D. L. R. 
1091 ; 60 O. L. R. 8.— CAN. 

PART VII. SECT. 10. SUB-SECT.4. 

sd. Agreement after further considera- 
lion for few minutes — No ground for 
setting verdict aside. 1 — Barry v. Ruben- 
STEiN (N. B.), [1926J 1 D. L. R. 445.— 
CAN. 

PART VII. SECT. 10, SUB-SECT. 6. 

so. Right to visit locus in quo privately 
— communicate result to fellow- 
jurymen.] — Although a juryman is 
entitled to apply to the subject before 
the jury the general knowledge which 
each man is supposed to have, he ought 
not to attempt to inform his mind as 
to the particular facts of a case from 



VoL XXX.^Juries. Cases 421-^71a. 


421. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 

423a. Jury finding verdict before all evidence 

given.] — De Freville v. Dill, No. 30la, 
ante. 

423b. Jury informed that defendant Insured.] 

— Wlicre the established rule of practice, 
that in an accident case it. should not be 
intimated to a jury that deft, is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 
of the party whose advocate has violated the 
rule. — Grinham v. Davies, [1929] 2 K. B. 
249 ; 98 L. J. K. B. 703; 139 L. T. 379; 44 
T. L. Ti. 523 ; 72 Sol. Jo. 303, D. C. 

443. Add. Annotations : — Mentd. Broome v. Agar 
(1928), 138 li. T. 098 ; Ijockhart v. Uariison 
(1928), 139 L. T. 521. 

472. Add. Annotations: — Mentd. Aldridge v. 

Wright, [1929] 2 K. B. 117 ; Vanderpant v, 
Mayfair Hot^cl Co., [1930] 1 Oh. 138. 


475. Add. Annotation : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

476. Add. Annotation : — Expld. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

548. Add. Annotation : — Mentd. Stumbles v. 
Whiteley (1929), 46 T. li. R. 37. 

571a. .1 — Wh<»re an action for damages, 

based on a breach of a statutory regulation 
made under Merchant Shipping Act, 1894 
(c. 60), was tried by a judge with a jury, 
& several questions were left to the jury, 
which they answered : -Held : as the answers 
of the jury to the questions left to them were 
sufficient to determine the case, the judge 
was not entitled ask them to reconsider 
their findings on the (Question of the etiective 
(;ause of the acAudent., A the judge had 
thereby misdirecU'd the jury. — Dew v. 
United BitiTisH S.S. (X)., Ltd. (1928), 
98 L. J. K. B. 88 ; 139 L. T. 628 ; 17 Asp. 
M. L. C. 613, C. A. 


outaldi* sources. If he is iKiisonully 
acquainted with any material fact, he 
should submit to be sworn as to it ; — 
Held : where a matter in dispnti^ 
depended upon the condition of thimjrs 
existing at a (jertain locality, it was an 
improper A" irregular procet^ling for 
some of the jurymen to vlsil. tht‘ 
locality privately, & a direction to th(‘ 
jury that they were entitled to takt* 
into consideration what might be tfdd 
to them f)y any of tiieir fellows as t.o 
what they had seen A observt'd for 
themselves was a wrong direction — 
Way V. Wav (11)28), 28 H. It. N. S. W. 
Uo ; 45 N. S. W. W. N. 1 01. — A US. 

PART VII. SECT. 10, SUB-SECT. 8.— 
B. (a). 

sf. Disrharue for vuf'covducl — 7 low 
racanru iiuid<: uood .] — Where a juror 
misconducts InmHell, lie should he 
discsharged, A (‘ittier a new juror added, 
or the whole jury discharged &: a fiesli 
jury impanelled. SueJi juror may he 
taken from the persons iu*(*Hcnt in thi» 
ct. room if thercj be none of the* sum- 
moned jurors present. — Debati Motian 
ClHAKAVAUTY V. EMPRHOR (1028), 
1, L. H. 5H Calc. 150.— IND. 

PART VII. SECT. 10. SUB-SECT. 8.— 
B. (b). 

q i. .] — The power given a trial 

judge by King’s Bench Act, R. S. S., 
1920 (c. 30), b. 47 (1), to dispense with 
a jury* although a jury has been claimed 


by one of the parties. Is omi which 
should be exorcised with judicial dis- 
cretion. i.r., the jiidge must give some 
good reason for depriving the party 
of his right to a jury. — Bloom atcrt v. 
DuNLor (Sask.), 11926] 4 D. L. It. 273 ; 
[102G1 2 W. W. R. 817.™ CAN. 

q ii. — — - IssiK' left tnjvry iwintiterinl .] 
—in an action again.st a police oftJeer 
foi assault iV lialtm'y, maliciousprosemi- 
tion iSc malicious arrest, the trial judge* 
dispensed with tlie jury m the trial 
of th<‘ claim for aHsuidt ik ba 1 t<*ry. 
He al^o ruled that m the tiial of the 
claim for malicious tirosccul ion It was 
his dut y under .1 ud. Act, R S. O 1014, 
c. 56, s. 62, to decide all questions both 
of law ts: Liet as to the existonec of 
roasonalilc A' prohabh* (juumi* ; A ho said 
tiiat tiu* jury wouhl l»e called 1131011 to 
tri only the issiu's as to malice V 
daiMag(‘N. A iiiry was tluni ealU*d A 
sworn A tlu* trial proce«'(lcd, ’I’lu* evi- 
dcnc<‘ heiiig closed, A the jury having 
rc(ir(‘d, the l.riul judge gave iu<lgm(!jd, 
dismissing Uio claim lor assault. A: 
Imdmg that there was reasoiiahic A: 
pioliabJc cause for the jmiseeulJon. 
Il(* also hehl, on the facts, as a matter 
of law’, tliat thc‘re w’a.s no foundation 
for the claim for maliejons arrt'st. lie, 
therefore, disiiussed the whole action 
& cliHchaiifod the jury ; — Held : having 
regard to ,Iud. Act, R. 8 . t). 1027, 
e. KH, HS. .54 57, 63, the tiial judge liad 
a dise.retion to dispmise with the lury, 
A: ills discrtitiou was properly exercised. 


' OwFNS r. .Martini) VLK, fl02SJ 4 
1». L. R. 932: 63 (>. L H. 87.- CAN. 

PART VII. SECT. 13, SUB-SECT. 1. 

466 ii. - — .J — Maves Case v. 
Prescott (1925), 52 N. B. R. 272.-- 

CAN. 

PART VII. SECT. 13, SUB-SECT. 4. 

551 i. Spenal matter Statement of 
reanonn. ] — field : the reasons could 
not bo ignored. —8 r. Sivirm, 
[10271 3 i). L. B. lOOS ; (19271 2 

W. W. R. 481 ; 38 B. C. R. 455.— CAN. 

PART VII. SECT. 16, 

571 ii. .P~If an finswcr 

given by a jury to a (juestion is not 
clear or sufficiently explanatory. It is 
a proper courHO for the tiial judge to 
ask them t,o re tin* again & answer such 
siiT)i)lementary (luestions as may be 
Bulimitted to them for the T’urpose of 
further ehiciilatiou. — PA'n'ioRHON v. 
HahivAtchewan Creamery Co., Ltp., 
[1021] 3 W. W, K. 564 ; C2 1), L. R. 
387 ; 14 Sask. L. R. 541.— CAN. 

571 iii. — — Where a jury 

has given a general answ'er to a 
question A has been sent back to give 
a more dcfmJl^ answer A does answ’cr 
more delinitely, the last answer is 
its real answer A the one which must 
govern. — Babixiwii, Canadian Pacific 
Ry., [1026J 2 D. L. R. 956 ; [1026] 
2 W. W. R. 11 : 31 Can. Ry. Cas. 
414 , 35 Man. L. R. 517. -CAN. 
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Cases 72a— 216a. 


English and Empire Digest Supplement. 


LAND IMPROVEMENT. 

Part III. — Under Settled Land Act, 1925. 


72a. — — — — .] — Re Sherborne’s (Lord) i 

Settled Estate, No. 79a, post. I 

79a. Authorised Improvements — Improvements i 
executed before Settled Land Act, 1925 
(c. 18).] — (1) A tenant for life of certain 
settled estates had expended on the settled 
property large sums of money for improve- 
ments, repairs & other works. Among the 
items of expenditure so incurred were certain 
electric light installations to the mansion 
house & the erection of bai>teries. These 
particular works had been carried out before 
the coming into force of above Act, were 
therefore not “ authorised improvements ” 
under Settled Land Acts, 1882 to 1890, for 
which the ct. could have granted repayment 
to the tenant for life out of capital, although 
under the new Act of 1925 they would be 
‘ ‘ authorised improvements. ’ ’ On an applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him : 
— Held : notwithstanding the fact that these 
works were executed prior to above Act, 
there was, under the new Act, Jurisdiction in 
the ct., if it thought lit, to order repayment 
of these sums to the tenant for life out of 
capital moneys ; &; conseciuently as these 
particular items were “ authorised improve- 


ments ” under above Act, they could be 
repayable out of capital, notwithstanding 
the fact that they were incurred on works 
executed before Jan. 1. 1926. Having 

regal'd, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. 

(2 ) The tenant for life having further claimed 
that he should be repaid a proportion of the 
proceeds of sale of a part of the settled land, 
for tenant right valuation, on the ground that 
by his careful management before the sale 
he had enhanced its value : — Held : such a 
claim was really one to be repaid out of 
capital moneys, for an improvement not 
within Settled Land Acts, & the ct. had no 
Jurisdiction to allow it . — Re Sherborne’s 
(Lord) Skittled Estate, [1929] 1 Ch. 345 ; 
98 L. J. Ch. 273 ; 141 L. T. 87. 

79b. Electric lighting.] — Re Sherborne’s 

(Lord) Settled Estate, No. 79a, ante. 

79c. .] — He Weld-Blundell Estate, 

Mowbray (Lord) v, Weld-Blundell 
(1929), 73 Sol. Jo. 585. 

88. Add, Annotation : — Refd. Re Whitaker, Hooke 
V, WJiitaker, [1929] 1 Oh. 062. 


Part IV — Under Private Improvement Acts. 


216a. When effective.] —An improvement, rent-] 
charge imposed on land vithin the improve- 
ment area under London (Vjuniy Council 
(Improvements) Act, 1899, s. 61: -Held: 
not an ellcctive charge on the land until 
after a resolution of tlie council approving 
the assessment, notwithstanding that the 
improvement itself had been completed at 
an eai'lier date ; & if the land was contracted 


to be sold free from incumbrances after tin- 
completion of the improvement but before* 
the date of such resolution, the jiurchiiser 
was not entitled to a conveyance of the land 
free fi*om the improvement rentcharge. — 
Rc Faktieii &. Gilbert’s Contract, [1914] 
1 Ch. 125 ; S3 L. .1. Ch. 177 ; 110 L. T. 23 ; 
.58 Sol. Jo. 98, C. A. 


PART VI. 

sd. By locaicc of Crown land— Bams of assessment .] — Hiouland v, Suekkv (1900), 32 O. R. 371. — CAN. 



Vol. XXX.-Cases 12-116, 


LAND TAX. 

12. Add. Aymoiation : — Refd. 1, K. Comrs. v. i 116. Add. Annniattofi : — Refd. Parr v. A.-O., 

Forth Conservancy Board, [1929] A. C. 213. | [1926] A. C. 239. 

SECT. 4, SUB-SECT. 4. — JowKTT v. Federal Taxation JjAnd Tax Acts, Wilson's Cask. 

h i. Jfi iiacerta, living unimproved CoMli. (1U2G), 38 L. 11. 32. ». AUS. 119271 V. 1j. li. 399 19 A. L. T. 54; 

value — Land held under Crown leascs.\ h ii. Licensed premises.^ — 11927] Artriia L. K. 328. — AUS. 
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Cases 1— 470a. 


English and Empike Digest Supplement, 


LANDLORD AND TENANT. 


Part I. — Relation of Landlord and Tenant. 


1. Add, Annotation : — Refd. Oakley v, Wilson, 
(1927] 2 K. 13. 279. 

20. Add, Annotation : — Mentd. Hart v. Riversdale 
MUl Co., [1928] 1 K. 13. 176. 


230. Add,, Annotation : Apld. Weld v, Petre, 
[1929] 1 Ch. 33. 

243. Add, Annotaiifm : — ^Mentd. Anderson v. 

Equitable Life Assce. Soc. of United States 
(1926), 134 L. T. 667. 


Part II. — Agreements for Lease. 


296. Add. Annolalion : — Mentd. Newman v. Slade, 
[1920] 2 K. B. 328. 

330a. - .| — Doe d. Hastinoh v. Waters (1850) 

10 L. T. O. S. 21.3. 

362. Add. Annotation : — As to (1) Refd. Franco- 
Bntish Ship Store Co. v. Compagnie des 
Chargeurs Fran^aiso (1926), 42 T. L. R. 736. 

368. Add. Anyiotation : — Refd. Jveppel v. WliecOer, 
1 1927] 1 K. B. 577. 

374. Add. Annoiatioyi : — Mentd. hVanco -British 
Ship Store Co. v. Compagnie des Chargeurs 
Frangaise (1926), 42 T. L. R. 735. 

396a. “ — Letter purporting to enclose engross- 

ment & engrossment. I - -7\ prosiicctJvo lessee 
having oi-ally a.gi*e(-(.l lo tak(‘ a l<^ase from a 
])ros])eetive lessor, a dnift lease embodying 
i/lie iiMins was ap])rovod by thoir respective 
soil's. By aiTangeinont the eiigroHSTiionts of 
the lease \ counterpart wer e tlHUi pi'tipared 
by the It'ssee’s solrs., wiio subseipicntly wu'ote 
to the lessoi-'s solr. juirporting to enclose' the 
engrossment of tJie hiase lor ids signature, & 
saying tlj(*> Iiad written to Die lessee &• 
expected l-o exeliange parts shortly. By 
mistake Die engiossiiient. of the eoimterpait 
was enclosed to Die lessor’s solr., the 
engrossment of the lease to Dur lessee, who 


subsequently delivered it to Die lessor’s soh\’s 
messenger in exchange foi* the engrossment 
of the counterpart. Shortly after this the 
lessee, relying {inter alia) on Stat. Frauds, 
repudiated the oral contract : — Held : the 
lessee’s solrs.’ letter purjiorting to enclose the 
engrossment of the lease couplt'd with that 
engi-ossment, subsequently handed over by 
the lessee in i^erson, constituived a siiliicient 
memorandum of the oral contract.— -Horner 
V. Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 573 ; 
129 L. T. 782. 

463a. .]— Bowers v. Cator (1798), 4 Ves. 91 

31 E. R. 47. 

470a. — ' — .] — Pltf. agreed to let certain premises 
to deft, for seven years, but no lease was 
ever granted. Deft, entered into possession, 
& subsequently, with pltf.’s consent, assigned 
liis intei'est in the agreement & premises. 
Before the expiration of the term pltf. com- 
menced an action against deft, for rent, the 
action being heard after the expiration of 
the seven years provided for by the agree- 
ment : — Held : specific performance of the 
agi'ecment could have been granted & the 
action was therefore maintainable. — Gilbey 
V. CossEY (1912), 106 L. T. 607 ; 66 Sol. Jo. 
363, D. C. 


PART 1. SECT. 2, SUB-SECT. 2.— A, j 

29 i. 1)< ffuiluni' -Suhsiiluiuni of land- 
>Hi hy ivuani.]- Attoiiiuiuiit, ih ii(»t h 
jjjrivcmciil 111 tnvdur of a tJiird 
irt \ lo jiay iviit, but liub lioi'ii clcJtiuMl 
s till* act, of tlic toiiaiit, iii put, ting one 
Tsoij In tin* jilacc of anotbor as Jiih 
IKllonl.— .lUCKNUllA JjAE fc^AllK \ii r. 
IVlollKHfl (.'iJANURA tSAUlIlK (1928), 

J. J.. Jl. r.o Calc. -IND. 

PART 1. SECT. 2, SUB-SECT. 2.- B. 

sa. Vmhr clause ui aorccnicnt for 
sate .] — In (i(‘ci(Iing vvbctber an attorn- 
ment «lanse m an agi’ccment for the 
sale of land creut,c(l tla* relationship 
of landlord is: t,(‘iuint bcUvecii the 
vendor & tlK‘ piircbaser tin* ct. has to 
d(‘tcrmino whether tJie parties intro- 
duced the clause bouo fuU, & this 
(liicstion must ho detciinuicd on the 
circumstances of the pai*tieulai' case. 
Although the fact that the rental 
reserved is fluctuating is not usually 
ef much point, yet it is a circjiiustauco 
to be couhiderod. — B loom akht v. 
DUNLor, 11927] 3 D. L. K. .">7 ; 11927] 

1 W. W. U. 1011 ; 21 Sask. L. li. 124.— 
CAN. 

PART I. SECT. 3, SUB-SECT. 1. -A. 

63 xxvi. — — .1 - Vertannes r. 

Robinson (1927), 1. L. R. 6 Ran. 427.— 

IND. 

63 xxvii. .] — McDonald 

V. Arbuoklks (1889), 22 N. 8. R. 67. — 

CAN. 


63 xxviii. .1 — Brock v. 

Benness (1898). 29 O. K. 468.— CAN. 

63 xxix. — — .]- In an action m 

ejectment hy a hintilord who put tlu' 
tenant into possesihlon, tlu* tenant is 
t'stopl'etl from denying tla* landlord’s 
titb* at the pouit of time of the demise, 
A further cannot put forward in defence 
any adverM* title to a portion of Ibi' 
demised premises acquired hv him 
during the tenancy. The estoppel 
operates in the case of a. tenant who 
remaiiib in possession even after the 
ti rmination of the tenancy hy notice to 
(iuit. MiLTiBAR Rahman v. Ibitb 
SriMTi (1928), T. L. R. .06 Cal. 15.— 
IND. 

PART 1. SECT. 8, SUB-SECT. 1.— E. 

154 i. Whether tenmU vMopped- - While 
ytusseasion reUiitud — After ejrjnratwn of 
fenanrj/.] — Tii an action in ejectment 
by a landloiti who put t lie tenant int,o 
Iiossessioii, tlie tenant is estopped 
from denying the landloi-d’s title at 
the point of time of the demise, ifc 
furtlier cannot put forward m defence 
any adverse title to a jmrtion of the 
demised premibes a<5quired hy him 
duiiiig the tenuney. 1'he estoppel 
operates in the ease of a tenant who 
remains in possession even after the 
termination of the tenancy hy notice 
to quit. — ^M iuibar Rahman v. Isub 
Hurati (1928), I. L. R. 66 Calc. 16.— 
IND- 


PART I. SECT. 3, SUB-SECT. 3. 

sd. Lease by life tenant to revers^unter- -- 
Until death of lessor.] — A lease by a life 
tenant for a term certain to the 
reversioner, containing a covenant by 
the lessee to pay rent to the lessor, “ her 
hell's & assigns,” does not estop the 
lessee from showing that he has become 
owner on the Ji'ssor's death. — Thatcher 
V. Bowman (1889), 18 O. R. 26.5.— CAN. 

PART II. SECT. 4. SUB-SECT. 2.— 
C. (a) ii. 

472 i. WhetJter part performance ■ 
Entry d' expenditure unth acquiescence 
of lessor.] — Where there w^as a tiaroj 
agreement between pltf. & deft, to 
the rjffect that pltf. would grant a 
permanent lease to deft, in respect 
of a piece of land, & w^here no lease 
was either executed or registered, 
but deft, was put Into possession & 
erected Btnictnroe thereon to jiltf.’s 
knowledge, where it appeared that 
pltf. must have realised that deft, 
would not have constructed the same 
unless ho was assuriMl of the possession 
of a T>erinanent right In the land, & 
that if the intention of pltf. was not 
to grant such a lease it might reason- 
ably bo expected that he would have 
objected to the-) construction of such 
a building : — Held .* in a suit of ejeejt- 
ment by the lessor, deft., not having 
obtained a lease in conformity with 
Transfer of Property Act, s. 107, read 



Vol, XXX.— Landlord and Tenant. Cases 472a— 1372a. 


472a. .J -Anon. (1718), 2 Eq. Cas. Abr. 

48 ; 22 E. li. 42, L. (\ 

499. Add. AnnotcUion : — Refd. Rye v. Purcell, 
[1926] I K. B. 446. 

501. Add. AnnotcUion : — Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

503a. — -.] — ^Allan v. Bower (1790), 3 Bro. 

0. C. 149 ; 29 E. R. 459, L. C. 

Annoptirms Brodle v. St. Paul (1791), 1 Ves. 32G. 

Refd. Clayton v. A.-G. (1834), 1 O>op. temp. Cott. U7. 

547. Add. Annotation : — Consd. Ladies* Hosiery 
& Underwear v. Parker (1929), 46 T. L. R. 43. 
600. Add. Annotation ;■ — ^Refd. Torbay Hotels v. 

Jenkins, [1927] 2 Ch. 225. 

637. Add. Annotation : — ^Apld. Curtis Moffat, Ltd. 
V. Wheeler, [1929] 2 Oh. 224. 


Part IN. 

929. Add. Annotation : — Mentd. Akt. IJam])skibs 
Steinstad v. Pearson (1027), 137 L. T. 533. 

981. Add. Annotation .'-—Tietd. Palmer v. Crone, 
11927] 1 K. B. 804. 

1082a. -- .J v. Bkaddylb (1824), 

M‘Cle. 217 ; 13 Price, 455 ; 147 E. It. 1017. 

AvnoUtiions ’--Folld. Doc cl. Kiittle v. IjOv\is (1830), 10 B. &: 
C. 073. Mentd. Darby r. llorrlR (IHll), 1 Q. B. 8»:» , 
Dyer V. Green (IS 1 7), 1 Excii. 71 ; AV Macjkenzic, A’.r p. 
IlertfordHhire .Shcrifl!. 11800] 2 Q. B. 500. 

il95a. .■)— Sussex (Countess) ik Wroth 

(1582), Cro. Ehz. 5 ; 78 E. R. 272 ; suh nom. 
Sussex (Countess) & Worths (\\sk, 4 Jjeon. 
65. 

1197a. .J - Slocum H Hawkins (1612), YoW. 

222 ; 80 E. It. 115 ; snh 'nom. Siiecomb v. 
Hawiuns, Cro. Jac. 318. 

A n,ru)tatLons : —Consd. Berry v. White (1002), O. Bridpr. 82. 
Refd. Mmi u. BayliCH (1073), Freerii. K. B. 310; Winter 
r. Loveday (1097), 1 Com. 37. 

1225a. .I- Anon. (1553), Bro. N. C. 

95, pi. 437 ; 73 E. It. 895. 

1258. Add. Annotation Refd. Manchester Corpn. 
V, Audenshaw V. C. & Denton IT. C., [1928] 
Ch. 763. 
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639. Add. Annotation: — .4.s to (2) Apld. Curtis 
Moffat, Ltd. V. Wheeler, [1929] 2 Ch. 224. 

884. Add. Annotation : — Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36. 

845a. Failure to perform condition precedent. ] 

— Fischer v. Kamala Nah iver (I860), 8 
Moo. Ind. App. 170 ; 2 L. T. 94 ; 8 W. R. 
655 ; 19 E. R. 495, P. 

Annotaiions : — Mentd. Ram Coomar Cooudoo r. Gliundej* 
Canto Mookerjee (1870), 2 App. Cas. 18(5 ; Tie Cambrian 
Mining Co. (1882), 18 L. T. 114 ; Bradlanerh v. Novvditrato 
(J883), 11 Q. B. D. 1 ; British Cash f'areel Coiivev'ors 
V. Larnaon Store Service Co., Ltd., [1008] 1 K B. 1000. 

864. Add. An7ioiaUo7i .'—Reid. Re. Gough (1927), 
71 Sol. Jo. 470. 


—Leases. 

1355. Add. Armotaiion : — Refd. Lowthor n. ClilTord, 
[1927] 1 K. B. 130. 

1372a. Destruction of premises —By fire.] - - 

deiius(*d to pltfs. for tliv(H5 yeai‘s a 
l)iece of land with a factory on it, &; pltfs. 
were to keep tln^ in.side of the factory in 
repair. 3Jie agi*eein('nt said notluiitr as t^o 
Die rcqmJT' of th<‘ outside A as to insurance, 
Imt gave* pllLs. an option of ])iircfiase during 
Die t<‘rm. Deft. insur(‘d the faelory against 
lir(5, A, on Die oceun'cnce of a fire which 
almost, completely destroyed it, he re(;eiv(‘d 
compensation from Die insurance co. I*ltfs. 
then gav(‘ notice of the exercise of their 
option of purchase A, paid a (le])Osit., hut 
deft, declined to reinstate the walls A roof, 
A .alJ(‘ged that in (jxercising thii option pltfs. 
liad to take Du^ jiroperty as it was. In an 
action for a declaration Diat pltfs. were not- 
bound to ]>roce(‘d with th(‘ purchase, did't. 
counterclaimed for spiicific performance ; — 
Held : since at tli(‘ date of Die exercisci of the 
option yilDs., to the* knowledge of dtift., 
thought that he was going t-o re-cr(‘.ct this 
factory, the jiarties were iiev^er ad idem. A 
pltfs. w(*re entitled to a return of theii* 
<le]>osit, A the (jounterclaim for specific; 
j)c;rformance failed. — JjOnoon Holeproof 
fJosLERY Go., Ltd. i\ Padmore (1928), 44 

J . Xj. XV. ‘Xijn, V/. 2.\.. 


K sist ojcrtiueiit only if the fase could 
he broufJTht within the rauK:e of one? or 
other of those principles of equity 
uljich have been held to apply to this 
eountry. — Akifi<’i\ Jadu Na'j u Ma.tum- 
dvk (1028), I. L. R. 55 Calc. 1000.— 
IND. 

PART 11. SECT. 8, SUB-SECT. 1.— 
C. (a). 

sf. Veduation of fumitvre.] — Walkeu 
V. Kelly (1874), 24 C. P. 174.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— 

F. (p). 

814 ii. Uifikt of parly to waive 

i-ondUiofti in his favovr.] -Pauamount 
' riiEAiicKS, Ltd. v. Brandenbeuuku, 
11028] 4 D. L. K. 573 ; 02 O. L. R. 
579.— CAN. 

PART II. SECT. 8, SUB-SECT. 2. 

A. (0). 

p i. To set off money paid under 

oyreeimnt against damaffes.]- iin the 
bix‘a<;h of a contract, forfeiture docs not 
“ttach, in the absence of a stipulation 


therefor, to money handt;d over, not, 
as a depobit to bind the l)an?am, bu(. 
merely as a part payment under tli<‘ 
contract ; but the party to wliorn thtj 
money was paid is entitliul to have sot 
ofP, as against the claim for the return 
tlienmf, whatever sum he may be 
entitled to as daiiingos for the breach. — 
Enc:! Chow v. Balfottu, I J 9281 3 

D. L. R. f>08 ; [1928J 2 W. W. R. 158 ; 
22 Sask. L. R. 556. — CAN. 


PART III. SECT. 1, SUB-SECT. 6. 

Bg. JJ nincorporoied body — Effeet oj 
lease to.] — A lease cannot be made; to an 
unincorporated body by name, & any 
attempt to do so is nugatory. The 
Utmost effect that can lie given to such 
an attempted lease is to construe it 
as a least' to the members of the body 
as the mombership existed at the date 
of the agreement. — H endekbon v. 
Toboni'o UENEmvi. Tuusts Corpn., 
[1928J 3 D. L. R. 411 ; 62 O. L. R. 
303.— CAN. 


PART III. SECT. 2. SUB-SECT. 1, 

972 V. .1- -Williams Maciiink 

(Jo. OP WiNNiPEU, Ltd. v. Winnipeu 
Storage, Ltd. (Man.), 11926] 4 

D. L. R. 1167 ; 11926] 3 W. W. R. 
451 ; revad., [1928] 1 D. L. R. 12; [1927] 
3 W. W. R. 665. 

PART HI. SECT. 6. 

n i. “ Riphts. hbntiea, privUeycs 

tU appurtenanrca.”]—Eeld • to pass 
the right to advertise ])remises by 
means of a man standing with an 
advortisemont board at the eutraiico to 
an areade. — Hknhv, Ltd. v. M‘Gi.adk, 
11926] N. 144.— IR. 

PART III. SECT. 12, SUB-SECT. 1.— 
B. (a). 

1373 i. Presninptinn of cxereiac .] — 
Cahua(^ V. SeoTi’, Cahuac v. Erlk 
(1872), 22 C. r. 5.71 —CAN. 

PART III. SECT. 12, SUB-SECT. 1 . - C. 

g i, “ Balance to he 

arranged.**] — An option given the lessee 
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Cases 1469—1657. English and Empire Digest Supplement 


Part IV. — Underleases. 


1469. A dd. Annotation : — Refd. Melzak v. Lilienfeld, 
[1926] Oil. 480. 

1470. Add. Annotation: — As to (2) Refd. Melzak r. 
Lilienfeld, [1920] Ch. 480. 

1514. Add. Citations: — L. J. Ch. 306; 135 
L. T. 145 

1526a. Underlessee of sub-term in mort- 

gaged premises "Covenant for further assur- 
ance in mortgage —Underlessee entitled to 
conveyance of legal estate — Law of Property 
Act, 1925 (c. 20), Sched. I., Part II., paras. 3^ 

6 (d).] — A. in 1920 had become entitled to a 
sub“t(^rm in certain mortgaged leasehold 
I)r(‘niiscs acquired by purchase by a pre- 
decessor in title from a mtgee. The original 
iritge. was made in 1848, & contained a 
covenant by the then mtgor. with the tlien 
mtg(‘e. liis oxors. administrators & assigns 
{inter alia) lor further assui*ance of the | 
nominal reversion in tlie three outstanding 
days in the liead lease, thereby mortgaged, if 
rt‘quu'(*d. In the head lease w'cre certain 
covenants by the lessee for repair of the 
I)r(mjis(‘s. The freehold of th<i demised 
property ult.imately bt‘came absolutely vested 
in })ltf. for an estate in fee simple. A. had 
gone into ])ossession of the mtged. premises, 
but relinquished such possession before 
th(‘ trial of the action. Pltf. alleged that 
thei'e liad been a breach of the covenant to 


repair contained in the head lease & claimed 
(inter alia) damages against A. It appeared 
that the nominal reversion in the head lease 
had never been got in by any one, & A. 
denied that, as there was no privity of estate 
between him & pltf., he could be held liable 
under the repairing covenant contained in 

reason of the covenant for further assur- 
ance contained in the mtge., was a person 
“ entitled to require a legal estate to be con- 
veyed to or otherwise vested in liim ” under 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part II., para. 3, such legal estate, namely, 
the nominal reversion, vested in him by 
Sched. II., Part II., para. 0 (d), & rendered 
him liable on the repairing covenants con- 
tained in the head lease : — Held : on the facts 
of the case, A. was liable by reason of the 
operation of Sched. I., Part II., paras. 3 & 
0 (d), as a person entitled to ^equi^(^ a legal 
estate to be conveyed to or otherwise vested 
in him ; &, further, that he had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendment) Act, 1920 
(c. 11), enabling persons to disclaim the vesting 
of any legal estate affecU*d by onerous 
covenants. — Peachy v. Young, [I929J 1 Oh. 
449 ; 98 L. J. (’h. 237 ; 140 L. T. 608. 


Part VI. — Licence 

1598. Add. An7iolaiwns : — Mentd. Kursell v. Tim- 
ber Operators Coiitractora, [1927] 1 K. B. 

298 ; He Wait, [1 927] 1 Oh. (iOG ; First Itussian 
Insce. r. London A Lancashire Insce., [1928] 

Oh. 922 ; The I'cnelope, [1928] P. 180 ; 

May V. May, [1929] 2 K. B. 380. 


1643. Add. Annotation : — Refd. L. 0. 0. Hackney 
B. O., [1928] 2 K. B. 588. 

1650. Add. Annotation : — Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

1657. Add. A nnotatioyi : — Refd. Johnson v. Clarke, 
[1928] Oh. 817. 

h. R. 3.— NFLD. 


of a hotel to puiThaso it wit.hiii a year 
for $4 5,000 ; $1,5.000 oasJi A' “ tho 

iuilaufo to 1)0 a rra 11 ^ 0 ( 1 ,” hold to b(‘ 
iiij(Mifor<‘(‘al)l(‘ because ineoiiiplete. — 
MeSoui.in' r. MeupiiY, ! J0US| 4 J). L It. 
700 ; llOiiHI 3AV.AV.R. .580 , 40]3.t\R. 
403. - CAN. 

PART III. SECT. 13. SUB-SECT. 1. — A. 

all. J*r<niiscs )Kt loiif/cr nrailahlr for 
purjiof^rs rontonjfldlid.] A fleberv ro. 
\\er(' the tenants of salnion lisbmjfH 
uinier a lease for mneleiMi lisbing 
seasons. Durintr the ruiTenev of tlio 
lease, the IMvsldoiit, of the An Council, 
iictinp: iiikUt statutorv po\vei*h, made 
l>ye-lHWs eoiivertiripT the frieatcr part 
of the area occui>ied by tlu' tlsbliiRs 
into a dam?er zone for the puiDoses of 
aerial jxuunery A bombing' pruetice. 
The bye-laws i)rovided that juactice 
would take pbuR* within the /one four 
days a week tiirouirbout the yeai, 
tluit, durbis iiractice. no luirsoii uiiy:lit 
enter the zone, or bring thertain any 
vidiicle, animal, vessel, aliTiaft or 
tJdne:, & penalties were imposed for 
tjontraveniions of the hye-law's. The 
efl’ect of a duo observance of those 
bye-laws would be to render the flshiniirs 
incapable of poBsession for the purpoBos 
of the lease, & although bombing A 


I 


firing pructioe bad taken jilace only on 
a i)ortion of the days reserved, the 
llfeheiy oo. had not attempted, smeo 
the l)yo-lawto AV(*re promulgated, to 
ev('ix:is<‘ their right, of fislung. In an 
action by the llshery (;o. against their 
landlord for declarator that they W(;ro 
entitled to abandon the lease : — Ildd : 
us the effect of the l>ye-laws was t,o 
eaiise total e% lotion from the fishhigs, 
tJio landlord could no longer maintain 
thc! i)uisnoi*8 m possessiou of the sub- 
jects of the lease, as he was bound to 
do. A. accordingly, pursuers were 
entitled to abandon the lease. — T ay 
8AI.MOM CXl. V. SPEKDIE, [1920] 8. O. 
(Ct. of Soss.) 593.— SCOT. 


PART III. SECT. 13, SUB-SECT. 2. 

si. Terms introduced differing from 
Urni,^ of aurcement — Lcjlisc cjcccutcd 
under order for specific performance .] — 
Where a lease has been executed imder 
an order of et. for the spcoitic per- 
formance of an agreement, the party 
obtaining such lease Is not estopped 
from proving that conditions & 
covenants have been introduced into 
it dlffei’ent from those which were 
contained in the orifi^al agreement. — 
FiiEERLiN V. Kenny tl817). 1 Nfld. 


PART IV. SECT. 3, SUB-SECT. 1. 

1435 iii. .1 — Hejoy Lal Seal 

w. Benai^sidas Khandklwal (1927), 
1. L. R. 54 Calc. 948.— IND. 

PART IV, SECT. 6, SUB-SECT. 2. 

1471 i. By what covenants underlcssec 
hound — Usnal covenants — Underlease of 

1 i censed premises. ] — MoQ aurity v. 
Condy (1927), 27 S. R. N. S. W. 217 
4 4 N. S. W. W. N. 61.—AUS. 

PART VI, SECT. 2, SUB-SECT. 2. 

r i. .] — New Brunswick & 

Nova Scotia Land Co. v. Kirk (1849), 
G N. B. R. (1 All.) 443.— CAN. 

r ii. Ducondu v. Dupuv 

(1883), 9 App. Cas. 160 ; 63 L. J. P. C. 
12 ; 60 L. T. 129, P. G.— CAN. 

a i. .]- -JUrn’ER V. Orde (B. C.) 

(1918), 59 S. C. R. G58 ; 49 D. L. R. 
G91 — CAN. 

aii. — -.1 — Royal Bank OF Canada 
V. R. (1921), 62 S. C. R. 313; 68 

1). L. H. 23.— CAN, 
a iii. .] — O’Brien v. R., [19271 

2 B. L. R. 1139.— CAN. 

ij. AoreeTnent to disnlau nAtiprih 



Vols. XXX. & XXXI.— Landlord and Tenant. Cases 1682—2097. 


1682. Add, Annotation : — Refd. Messap^er v. British 
Broadcasting Co., (1927), 97 I,. J. K. B. 251. 
1690. Add. Annotation : — Mentd. Lagan Navigation 
Co. V. Lambeg Bleaching, Dyeing Finishing 
Co., [1927] A. C. 220. 

1694. Add. Annotation .-“-Consd. O ’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


1705. Add. Aymoiaiion : — Refd. .Johnson w Clarke, 
[1928 j Ch. 847. 

1711. Add. A nnotation : — ^Refd. Salisbury House 
Estate i;. Fry (1929), 98 L. J. K. B. 722. 
1728. Add. Citation:— 2 C. L. R. 1449. 

1758a. .] — Hunt v. Cotton (1833), 3 Moo. & S. 

790. 


Part VII. — Premises Included in the Demise. 


1783a. Garden not included.] — Anon. (1.501), 

Moore, K. B. 24, j)l. 82 ; Dal. 29, pi. 5 ; 72 
E. R. 415. 

1810a. Liberty of passage for pipes — Extent 

of right.] — Deft. co. were the lessees from a 
firm of archit-ects for a determinable term of 
twenty-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 
ings known as I. Court under a lease which 
contained a reservation “ excepting & re- 
serving unto the lessors & the person or 
persons for the time being occupying the other 
parts of the building the passages of gas water 
other pipes & electric wires through the 
demised i)remises & the free running of water 
& soil in & through tlie pipes connected with 


the demised premises.” In May, 1924, pltf. 
took a lease of the second floor of I. Court 
from the firm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
& persons occupying other parts of the 
premises conducted pipes from her 

premises through deft, co.’s part of the 
premises. Deft, co., after the operations had 
proceeded for some time, alleged tliat great 
inconvenience would be caused to tliem, <fe 
cut the pipes : — Held : the reservation gave 
no right to the lessors or pltf. to introduce 
any new pipes or wires into the premises. — 
TAYLOit V. BRrTi.sii liEG\u Ltfe As.surance 
Co. (1925), 91 L. .T. Ch. 281 ; 133 L. T. 453 ; 
23 I.. G. R. 585, C. A. 


Part VIII. — Nature, Creation, 

1848. Add. Annotation : — As to (2) Refd. Lowthcr 
V. Clifford, [1927] 1 K. B. 180. 

1967. Add. Annotation : — Mentd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

1968. Add. Annotation : — Refd. Anchor Trust Co. 
V. BeU, [1926] Ch. 805. 

1975a. Duty of tenant from year to year — To use 
premises in tenantlike manner.] — A tenant 
from year year is under an implied obliga- 
t/ion to use the demised premises in a tenant- 
like manncir & to yield them uj^ so used at the 
end of the tenancy. The obligation continues 
as long ai? he continues tenant. If he alters 
the character of tlie premises, he commits a 
breach of the obligation, & is liable in damages 
for the injury to the reversion. — Marsuen v. 
Edward Heyes, Ltd., [1927] 2 K. B. 1 ; 
96 L. J. K. B. 410 ; 136 L. T. 593, C, A. 

1978a. Option to take lease “ for any term 

suitable to occupier.] — Where premises had 
been for some years in the occupation of R., 
who produced a letter addressed to him in 
1915 & signed by the landlord, purporting to 


and Duration of Tenancies. 

give R. an indefini((j option of purchase, vVs 
ah-ernativoly an o})tion to takci a lcas(' of the 
property for any term suital)lo to R., «S:- an 
undertaking tliat so long as R. remained solc^ 
t/cmant the rent- agreed on sliould not bo 
incr(*ased : — Held : on th(‘ true const-ruction 
of the agreement R. was nuu'tdy a tenant- 
from year t-o yf‘ar. — .I ohnson v. C’i.arke, 
11928]‘Ch. 817 ; 97 L. J. Ch. 337 ; 139 L. T. 
552 ; 72 Sol. Jo. 556. 

2064. Add. A?if(olaflon : -Mentd. St. Anna’s Well 
Brew(‘ry (k). v. Roberts (1928), 14t) L. T. 1. 

2078. Add. A^uioloiion .‘ — Refd. Jjowthor r. ClilToid, 
(19271 1 K B. 139. 

2079. Add, Annoiation : — Refd. Rye v. Purcell, 
[1920] 1 K. B. 416. 

2080. Add. A unolation : -Refd. Ijowthcrr. Clifford, 
[1927] I K. B. 130. 

2090. Add. Annoiaiion : — ^Refd. Rye v. Purcell, 
[1926] 1 K. B. 416. 

2097. Add. Citafions [1921] 1 K. B. 130; 90 
J. P. 113 ; 24 L. G. R. 231. 


in movable framea on spaces in post 
oMces.] — Held: not a lease, but a 
licouee to use the spaces. — U. K. 
Advkrtisino Co. v. Glasgow Pau- 
Wash Laundry, [19261 S. C. 303. — 
SCOT. 

PART VI. SECT. 4. 

1665 ii. .] — MacLarenOo. 

V. Elec. Heduotion Co. (Can.), [1926 
4 D. L. R. 593.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

1669 iv. .] — Fielder v. 

Bannister (1860), 8 Gr. 257.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2.— B. 

1773 i. What is appurtenant to house 
or messuage — Not space between shop- 
front sfrret 1 —Beid v. Mimico, [19271 
1 i>. L. R. 235 ; 59 O. L. K. 579.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 1. -D. 

1855 iii. .1 — Doe d. Puudy v. 

Peters (1838), 2 N. B. B. (Her.) 630. — 

CAN. 

PART VIII. SECT. 4. SUB-SECT. 2.— 
C. (a) i. 

1884 vii. .] — A. having 

given to B. liis bond in £2,500, con- 
ciitionod, among other thimes, tliat C. 
& D. should reside on a certain lot of 
land BO long as they conducted them- 
selves in a manner ai?reeahle to A. : — 
Held : no notieo or demand was 
ni^cessary before hringinK ejiictment. — 
Tisdale v. Tisdale (I860), 10 C. P. 
106.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 1. 

1946 i. Purchaser under agree- 

ment for sale at price payaJde by instal- 

901 


nu'nts — After forfeiture for non- pat/' 
7ne?it.]~-PitlscE V. Moojie (1S61), 14 

C. P. 349.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 2. 

sk. Action for dumuges— Against 
landlord — liemoval of rooj by landlord. \ 
— Held : dama+jes not riujovcrable. — 
IIastinqs V . Leontdah, [10271 S. 1(. Q. 
389 ; 21 Q. J. P. lob. -AUS. 

PART VIII. SECT. 6, SUB-SECT. 2.— 
B. (b). 

2034 X. .1— llYMBURG V. 

Cape Breton Ef.eo. Co„ [1926] 4 

D. L. K. 683 ; 58 N. 8. B. 341.— CAN. 

2034 xi. 1— SruRDEE V. 

Meruitt (1848), 5. N. B. R. (3 Kerr.) 
641.— CAN. 
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Add, Annotation: — Refd. Mansfield v. Robin- 
son, L1928] 2 K. B. 353. 

2101. Add. Annotation : — Refd. Lowther v 

Olillord, [1927] 1 K. B. 130. 

2115a. Tenant holding over — After termina- 


tion of term of years— At rent payable weekly.] 

— LA.DIES’ Hosiery & Underwear, Ltd. v. 
Parker (1929), 46 T. L. R. 43. 

2150a. Demise to two & their children — Whether 
after-born children entitled.] — Stevens v, 
Lawton (1588), Cro. Eliz. 121 ; 78 E. R. 379. 


Part IX. — Renewal of Tenancies. 


2182. Add, Amiotation : — Mentd. Public Trustee 
V. Elder, [1926] Ch. 776. 

2243. Before this case, for “ /S'cc, note. Law of 
Property Act, 1925 (c. 20), s. 145/* read 
“ iS'ce, now. Law of Property Act, 1922 (c. 16), 
8. 145.’* I 

2263. A dd. Annotation : — -Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

2282a. .] - Stone v. Theed (1787), 2 Bro. C. C. 

243 ; 29 E. R. 135, L. C. 

.1 unntalimni Consd. White v. Wliiie (1801), 9 VcR. 551. 

Expld. Allan v. llankhousc (1813), 2 Vos. & h. 6.5. Consd. 
Shaftslnirv Ear] v. Marlboroujrh Duke (1833), 2 My. & K. 
111. Refd. Dradford ?». Drowujohn (1808), 37 Jj. J. Ch. 

2282b. .]- Kempton p. Packman (1790), cited 

in 7 Ves. at p. 176 ; 32 E, H. 72. 

2286a. - -.]--Ketti v, Robins (1838), 2 
.Tiir. 773. 

2287a. Greenwoods. Evans (1841), 

4 Bea,v. 44 ; 49 E. K. 254. 

Annoiaiiom : — Apld. Jones V. Jones (1846), 6 Hare, 440. 
Expld. lludleston r. Whelpdale (J8.')2), 9 Haro, 775. 
Reid. Hay wal’d i\ Pile (1 870), 22 L. T. 893 ; Bute (Marquis) 
r. lUder (1881), 53 L. J. Ch. 1090. 

Sec^t. 5, tenancies OF BUSINESS PREMISES. 

Scr liandlord tVt "I’c^nant Act, 1027 (c. 36). 

2306a. Application for new lease Time for— 
Extension of time Jurisdiction of county 

court.]- -Under tlie rules uf procedure made 
iind(*r Landlord A Tenant Act, 1927 (e. 36), 
a county court judge lias no jurisdiction U) 
grant an exti^nsion of time to a timant who 
desires to make application to the court for 
a TU‘w leas(‘ at a time later tlian the time 
prescribed . by sect. 5 (1) of the Act. — 


Donegal Tweed Co., Ltd. v, Stephenson 
(1929), 98 L. J. K. B. 657 ; 141 L. T. 202 ; 
45 T. L. R. 503 ; 73 Sol. Jo. 367 ; 93 J. P. Jo. 
380, I). C. 

2306b. — — Service of notice before Act in 

force —Effect of.] — A tenant whose tenancy 
expired on Mar. 26, 1929, sent on Mar. 23, 
1928, a notice in the prescribed manner by 
registered post to his landlords requiring 
them under sect. 5 of above Act, which Act 
came into force on Mar. 25, 1928, to grant- 
him a new lease of his premises in lieu of 
claiming compensation under siict. 4 of the 
. Act. In the county ct. the judge took tlu* 
objection that tlie notice having been served 
before the Act was in force, he had no juris- 
diction. That decision having been affirmed 
by tlie Div. Ct., pltf. appealed i^Held : 
the landlord liaving in Ids possession on the 
day when tlie Act came into force a noiiije 
containing all the I'oquisites for a proper claim, 
that day being a day more than a yeai* 
before the termination of the tenancy, the 
county ct. judge had jurisdiction to hear the 
claim. — Dobbin v, Ogden (1929), 98 L. J. 
K. B. 321 ; 111 L. T. 51 ; 45 T. L. R. 349 ; 
73 Sol. Jo. 190, C. A. 

2306c. Grant of new lease— What included — 
Fishing rights.] — Where a hotel is let with 
fisliing rights. A- where on the termination 
of the tenancy th(* grant of a new tenancy 
is ordered by tlie tribunal under above Act, 
tlie tenant is entitled to have the fishing 
rights included in the new lease. — Stumbles 
V, Whitley (1929), 46 T. L. R. 37 ; 73 Sol. Jo. 
782, C. A. 


PART VIII. SECT. 6, SUB-SECT. 6.- ~A. 

sm. AijrfrnicfU to 'purchase — -Agree- 

ment not carried out.] — Held: the 
teuatiey was not dcteniiined. — • 
UllOKKILL V. WOK'I’MAN (1803), 10 

N. B. K. (5 All.) 048.— CAN. 

PART VIII. SECT. 9, SUB-SECT. 3. 

sn. Suh-lense for life d!" years ] - 

Held : Ibo term of yoara was 

i*evorsioi\ary & not eoricun’cnt. & 
bepaii to run when the life died. — 
Adams v. M‘Ouli>uick, [1927] N, I. 
127.— IR. 

PART IX. SECT. 2, SUB-SECT. 1.— B. 

2159 V. .1 -A covenant to 

renew runs vith tin; land, & can lie 
specifleally enforced by Ihc asHigneo of 
a portion of the holdingr. — Secretary 
OF State for India in OorNciL 
V. VoLKART Brothers (1926), I. L. 
K. 50 Mad. 595.— IND. 


PART IX. SECT. 2, SUB-SECT. 3. 

n i. — — .) -Wliere a renewal clause 


in a lease confers on the lossoo the right 
to obtain from the lessor on tlu^ expiry 
of the old term, but not until then, 
t he grant of a new lease in priesenti in 
eontinuatJon of the old, the lessor 
cannot, during the currency of the lease, 
though lilmsolf presently \vlllmg to 
graut a new lease, compel the Ichsoo to 
accept it, even though the latter may 
have giveu notice of his intention to 
exercise his right of renewal. — 
Kennedy i \ Berryman, ll»2.)l N. Z. 
L. H 178.— N.Z. 

PART IX. SECT. 2, SUB-SECT. 6. 

218t V. .1 — Skobetary of 

State for India in Council v. Vol* 
k\kt Brothers, No. 2159 v, ante.— 

IND. 

2184 i. Hepresentidive of lessee — 
Erecutor,] — Nuoent v, MoLellan, 
[1927] 4. D. L. It. 845.— CAN. 

p i. Not after transfer of lease- 

hold intcreM to others,] — Jogesh 
Chandra Hoy v, Ann ad a Charan 
CnAUDiTURT (1926), 1. L, 11. 63 Calc. 
590.— IND. 


PART IX. SECT. 2, SUB-SECT. 6. 

Bp. Renewal hy former partner .] — 
Held : the lease was held in tnist for 
the partnership. — P ong v, Quonq, 
[1927] 3 D. L. It. 128 ; [1927] S. C. K. 

271.— CAN. 


PART IX. SECT. 2, SUB-SECT. 9.— A. 

2200 V. Agreement iiuiefi- 

m<c.] —G eary v. Cluton Co., [1928] 
3 D. L. R. 04; 62 0, L. R. 257.— CAN. 

r i, — .] — A lease of a house 

& consulting-rooms contained a 
covenant for renewal & an option to 
purchase, under which the house was 
Iiurchased '.—Held : the covenant for 
renewal only applied to the entirety 
of the premises, & not to the consulting- 
rooms alone. — Morris v. Dcns'Icnk, 
[1925] ». A. S. R. 340.— AUS. 

r ii. .] — Secretary of 

State for India in Council v, 
Volkart Brothers (1928), L. R. 55 
Ind. App. 423.— IND. 
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Part X. — Particular Properties. 


2331. Add, Annotation : — Refd. Bernard v, 
Williams (1928), 139 L. T. 22. 

2361. Add, Annotation : — Refd. A.-G. v, Leeds 
Corpn., [1929J 2 Ch. 291. 

2371. Add, Annotation As to (1) Refd. O’Cedar 
V, Slough Trading Oo., [1927] 2 K. B. 123. 

2375. Add, Annotations : — Apld. Noble v, Harrison, 
[1926] 2 K, B. 332. Refd. Pontardawe Ilnral 
Ilistrict Council v, Moore-Gwyn, [19291 
1 Oh. 656. 


2381. Add. A'//no/atio?f : Refd. Colesliill r, Mau- 
chestier Cor])ii., [i92SJ I K. 776. 

2387. Add. Annoiaiio'n -Refd. (^'Oleshill v, Man- 
chester Corpn., [1928] 1 K. II. 776. 

2390. Add. Annotation BooUi v. Thomas 

(1926), 95 L, .T. Vh. 160. 

2433. Add. Citation : —134 L. T. 319. 


Part XI. — Covenants. 


2573. Add, Annotation : Refd. O’Cedar v, Slough 
Trading Co., [1927] 2 K. B. 123. 

2641. Add, Annotation : — As to (2) Folld. Booth 
V, Thomas, [1926] Ch. 397. 

2651. Add, Annotation : — A.s* to (1) Consd. Booth 
V, Thomas, [1926] Ch. 397. 

2663. Add, Aniiolation : — Gcyierally, Refd. 0’(/edar 
V. Slough Trading (^o., [1927] 2 K. B. 123. 
2666. Add. Ayinotation : — Mentd. Hyman r. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 
416. 

2696. Add, Ayinoiation : —Generally, Refd. Met- 
calfe V, Boyce, [1927] 1 K. B. 758. 

2697. Add. Annotations :-—As to (2) Apld. Booth 
V. Thomas, [1926] 2 Ch. 397. As to (3) Refd. 
Booth V. Thomas, [1926] Ch. 397. 


2703. Add. Annotation : -Refd. O’Cedar 
Trading Co., [1927] 2 K. B. 123. 

2707. Add, Annotation : Refd. O’Codar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2719. Add. An/nMation : — Apld. Booth r. Thomas, 
[1920] (3i. 397. 

2727a. Suit In equity.] — Hunt Hanvioks (1680), 
T. Miiyru. 370 ; 83 K. \l. 193. 

Anindattonff : — Refd. Poiiiiett r. AtlKMioa (1,<72), 1j. II. 7 
Q. B. aifi ; Tcbb r. (!avo (li)OO), S2 L. T. 1 1 . 

2741. Add. A nnotations : Refd. O’Ct'dat r. vSlougli 
Trading Co., [1927] 2 K. B. ?23 ; Aldridge 
V. Wright, 1 1929] 2 K. B. 117 ; X'auderpant 
V. Mayfair Hotel (^>. (1929), 27 L. (i. U. 752. 

2760. Add. Annotation : -Refd. Sloney v. East- 
bourne B. 1). iX: T)»‘\ onsliir(‘ (1925), 90 
J. r. 133. 


PART X. SECT. 2, SUB-SECT. 3.— A. 

8t. IaituI leased in lots by reference 
to plan- -Lessor not eniitlcd to depart 
from plan.] — Bitrns v. Dilwobttt 
Trust Board, [1925] N. Z. L. R. 488.-- 

N.Z. 

PART X. SECT. 6, SUB-SECT. 1. 

8W. Comrmm court — Repair — Extent 
of obliyation.] — The wife of tho tenant 
of a house in a teneinont broufrht an 
action against tho i)ropriotors for 
damages in respect of Injuries, which 
slio alleged she had sustalued In con- 
Hcquenco of a fall caused by her foot 
catching in a depression in tho pave- 
ment of a common court at the hack 
of the tenement. I’ursucr averred 
that tho depression had been there, & 
tho condition of the pavement had 
been defective & dangerous, for some 
years, & that the defective state of tho 
pavement was open & obvious. She 
did not aver that she was unawaro of 
tho defect, or that she had ever oom- 
lained of it to defenders, not did she 
eny defenders’ averment that she 
had lived in tho tenement for yet^rs : — 
Held : pursuer’s averments were not 
relevant to infer liability against de- 
fenders. — Young v. Campbell, [1924] 
S. C. 157.— SCOT. 

PART X. SECT. 6, SUB-SECT. 2. 

2380 viii. 

Watt v, Adamb Brothers Harness 
ManupaciTuring Co. (Alta.), [1928] 
1 D. L. R. 59 ; [1927] 3 W. W. K. 580. 
—CAN. 

PART X. SECT. 6, SUB-SECT. 4. 

2396 iv. .] — Connor v. 

Neijbon, Mo ate & Co., [1925] N. Z. 
L. K. 123.— N.Z. 

PART X. SECT. 7, SUB-SECT. 3.— 
B. (a). 

1 i. Other trade carried on — 


Consequent refusal of justices to renru>.] 
— Held : as the tenant had brought 
about the refusal of tho renewa I of tlic 
licence by her own act, the lessor was 
entitled to recover possession of tlu' 
premises & damages for hroaehes of 
covenants? — ^Maguire v. Bay, [1920] 
N. 180.— IR. 

1 li. Proposed transfer oj license 

to other j}i'f'inists~ Leamtig demised 
jirermses vnltreused.] —IMifs. veie tlui 
owners of certain premistjs to which 
a seven-day licensee was attaclu'd, 
deft, was tncii lessee & the hobior of 
the license. The lease contained a 
covenant by the lessee not to do, or 
suffer to 1)0 done, on tlio punnises any 
act whereby tho license might be 
forfeited or the renewal thereof witli- 
hoid, also a covenant that he would 
insure tlio lieeiise against forfeiture m 
tho johit names of the lessors A: tlie 
lessee in the sum of £500. Tiie Ioshih' 
further covenanted to delive-r up tlie 
premises on the expiration of tlie 
in all rc‘specis iii sucli couditiou us 
should be consistent witli the due 
performance & observance' of the said 
covenants. Deft., who was also tlie 
owner of other premises, situate m tlie 
same licensing area. &; to whicli a six- 
day liceuse was attached, served iioticje 
to have tho seven-day license traiis- 
forred to the premises to which tlio 
six-day liccuisc was attached : — Held : 
as the effect of the transfer would be 
that pltfs.’ jiremises, to wliic)) the 
seven -day lioenso was attached, woubJ, 
for tho purposes of Licensmg (Ir ) Act, 
1902, be statutorily deemed never to 
have been licensed, so that when tlic 
lease expired pltfs. would get hack 
premises to whicli no license was 
attached, they were entitled, in view 
of the covenants In tho lease, to an 
injimnllon to restrain deft, from exorois- 
Ing tho right of transfer conferred on 
him by Intoxicating Liquor Act, 1927, 
s. 11 (1 ). — Hkathcotk V. Maguire, 
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[1929] I. li. 179 -IR. 

PART X. SECT. 14. 

sy. Lease of icarf house space.]— A 
lessee of wfiiohonse space sued ins 
lessor for daniagt's caused l»y tlie 
freezing iiursting of a stand pipe in 
the warehouse 'JTkto was no pro- 
vision in tiie leas(' us to heating : — 
Ilild : tiie Jandlord was niider no duty 
to pri v(*nl. the '-l,un(Jpi]»e fioin freezing. 
— ScY'iTiLs V. IRimows, IjI’I)., [1927] 2 
D. 1j. U Hin ; S. C. li. 352.— CAN. 

PART XI. SECT. 6, SUB-SECT. 4. — 
A. (bl ii. 

2695 iii. — Institution of 

action to enforce right oJ re-entry.] — 
/{till : tlie institution by a lessor of 
legal iiroeceduigs against a Icssi't' l<o 
onfore-u tlie lessor’s alh'ged rigid (,o 
re-enter under Uie lease was not. a 
bri'ach of the lessor’s covenant for 
(pilot onjovinent. He did not. give tiu* 
l(‘S8oo a right to eciu liable relief. — 
David Joni5.s, Ltd. v. Lrventhm, 
(1927), 49 C. L. H. 357 ; [1928] 

Argus L. li. 49.— AUS. 

PART XI. SECT. 6, SUB-SECT. 4.— 
A. (b) vli. 

2720 iii. Failure to comply with 

order as to fire appliances — Nccessitalinff 
the closing of portion of premises ] — 
McIntyre v. Thomp-son, |192.S] 1 

W. W. R. 907. -CAN. 


PART XI. SECT. 5, SUB-SECT 4.— 
A. (b) viii. 

sa. Eiriction for breach of covenant — 
After inadequate notice oJ breach .] — 
Gordon v. Wilhelm (Sask.), [1926] 
4 D. L. R. 1912 ; [1926] 3 W. W. R. 
641.— CAN. 


PART XI. SECT. 5, SUB-SECT. 4.— D. 

2756 i. Varied, [19201 4 D. L. R. 
527 ; [1926] 3 W. W. R. 11. 



Cases 2776- 2958. English and Empire Digest Supplement, 


2776. After this case add “ See, now^ Law of 
Property Act, 1925 (c. 20), s. 79.” 

2783. After this case add “ See, noie. Law of 
Property Act, J925 (c, 20), s. 70,” 

2792a. .] — ^By a lease dated July 21, 

1920, pltf. demised to deft, certain premises 
at an annual rent of £1,100. The premises 
were demised to deft, in consideration of the 
sum of £1,000, of which the sum of £200 was 
paid on the execution of the lease, & the 
remainder was to be paid by instalments. 
The lease provided that, in the event of the 
term thereby granted being determined by 
ri‘-entry, all the premium remaining unpaid 
at the date of such re-entrj^ should become 
immediately payable. The lease gave the 
lessee an option to purcliaso the promises 
at any time during the first seven years of 
the term, at the price of £13,000, less the 
whole or such part of the premium of £1,000 
as should have been paid. Before granting 
the lease to deft., pltf. liad mortgaged the 
demised lU'eraises, & on Oct. J2, 1920, the 
mtgee., acting under a power contained in 
the nitge., sold the premises to deft, for 
£8,350. The conveyance of Oct. 12, 1920, 


to deft, was silent with regard to the premium 
reserved by the lease of July 21, 1926. Pltf. 
claimed to recover from deft. £800, being the 
balance of the premium of £1,000 reserved 
by the lease. Deft, contended that on the 
making of the conveyance of Oct. 12, 1920, 
all his obligations under the lease were finally 
determined. lie also relied on Law of 
Property Act, 1925 (c. 20), s. 141 i—Held : 
deft.’ 8 liability to pay the premium was not 
discharged by his purchase of the demised 
premises on Oct. 12, 1926. The premium 
was to be paid for the granting of the lease 
& had to be paid if the lease was granted 
irrespectively of what hapi)ened to the lease 
afterwards & of the fact that the lessee 
purchased the reversion. The reservation 
of the premhun was not a grant out of the 
subject-matter, but was a separate personal 
covenant to pay the premium because the 
lease was being granted. Law of Property 
Act, 1925 (c. 20), s. 141, did not apply. 
Pltf. was thfirofore entitled to recover. — 
UiLJ. V, Booth (1929), 46 T. L. B. 50 ; 73 
Hoi. Jo. 782, C. A. 

2802. Add. Annolaiiov : — Mentd. Busby v. Avghe- 
rino. [1927J 2 Ch. 33. 


Part XII. — Restrictions on Use of Premises. 


2872. Add. Amioia1io7i Consd. Melzak v. Lilien- 
fold, 11926J C)h. 480. 

2909. Add. CAiaiions : — 95 L. J. Ch. 52; 135 

L. T. 91. 

2913a. Part of premises sublet.] — In 1906 

there was granted to K., as losse(* a dwelhng- 
house k premises for a term of ninety-nine 
Years at a ground rent of £8 a year, k the 
lessee covenanted with the lessors tliat he 
w’ould not, without the lessoi*s’ previous 
licence in writing, use t he demised house, or 
any pait thei’eof, “ for any pur])ose whatso- 
iwer other than for th(i yiurpose of a private 
dwelling-house, vvh<Tein no husiniiss of any 
kind is carried on.” d7iere was a further 
covenant by the lessee that he would not 
do or sulfer to hi* done in or on the demised 
premises an> thing which might, in the judg- 
m<*nt of till* l(‘ssors, be or grow" to the injury 
or annoyance of the l(*ssors or their tenants, 
or the occLU)i(*rs of adjoining premises. Jn 
1914 the l(*ssee, without, the knowdedge of or 
licence from the h*ssors, sublet three rooms 
of the first floor of the demised house to a 
subtenant., wdiose tenancy expired in June, 
1926. On July 19 the lessee, without any 
licence from the lessors, sublet the same three 
rooms to P. as a subtenant at a rent of £1 
a w"eek. In an action by the lessors against 
K. k P., k the tntgees. of K., claiming 
possession of the house as against all defts., 
on the ground that the lease had been forfeited 
hy reason of tin* breaches of the two 
covenants: — Tlehi : (1) there had been a 

forfeiture of the lease liy breaches of both the 
restrictive covenants, k the w^ords in the 
first, covenant, “ wdu'rein no business of any 


kind is carried on,” must be construed as 
adding to the stringency of the covenant that 
the house should he used as a private dwelling- 
house ; (2) Bent Bestriction Acts alTorded no 
defence to the action, as K. was in actual 
possession of the wdiole of the dwelling-house 
in the interval between the two tenancies, k 
1923 Act, s. 2 (1), (;ame into operation, k 
the jiremises had become d (‘controlled.- — 
Bauton V. Keeble, [1928] Oh. 517 ; 97 

L. J. Oh. 215 ; 139 L. T. 136. 

2922. Add. Annotation : — Refd. Debtor (No. 3 

of 1926) (1926), 135 L. T. 689. 

2929. Add. Annotniions : — Refd. Re Debtor (No. 3 
of 1926) (1920), 135 L. T. 689; Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 

2943a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
victualler — Carrying on of restaurant.] — A 

covenant in a lease that thci trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
taAa'rn k(u*per, or licensed victualler should 
not be carried on on the demised premises, 
is not bj'oken by the carrying on of a 
restaurant w"ith a wane k beer on-licence 
subject to the condition that alcoholic liquor 
should only b(* served with meals. — L ouden 
V. Brooke-IIitching, [1927] 2 K. B. 237 ; 
96 L. J. K. B. 400 ; 137 L. T. GO ; 91 J. P. 
81 ; 43 T. L. It. 2e)8 ; 71 Sol. Jo. 332. 

2945. Add. Annolaiion : — Refd. Lorden v, Brooke- 
Hitehing, [1927] 2 K. B. 237. 

1 2952. Add. Annolaiion : — Refd. I^orden v. Brooke- 
Ilitehing, [1927] 2 K. B. 237. 

2953. Add. Annotation : —Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


PART XII. SECT. 3, SUB-SECT. 4. — Lelittw vremises for use as iva-rnonis restraining: such broa<*h. — S aiteebolat 

B. (a). onhj.] — Held: a breach of covenant, Woolfson, [192.^] App. D. 38. — 

it the person injured by the breach of S. AF. 
i. Tea d* refreshment rooms — covenant was entitled to an interdict 



Vol. XXXI. — Landlord and Tenant. Cases 2965— 3160a. 


2965. Add, Annotation ; — Mentd. Haskell v. Map- 
low, [1928] 2 K. B. 45. 

2981a. Subletting part of premises.] — 

Barton v. Keeblk, No. 2918a, ante, 

2994. Add, Citations L. J. Cb. 1 ; 134 L. T. 
50. 

2997. Add. Annotation : — Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

2998. Add. Annotation : — Refd. Ward v, Paterson, 
[1929] 2 Ch. 396. 

3002. Add, Annotation : — Refd. Borden v, Brooke- 
Hitching, [1927] 2 K. B. 237. 

3007. Add. Annotation : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


3026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements — Illuminated sign.] — II eld : a 

breach of the covenant. — G ifford v. Dent 
(1926), 71 Sol. Jo. 83. 

3027. In second catchword for “grantor” read 
“ grantee.” 

3033. Add. Annotation : — Refd. Richardson v, 
Moncrieffe (1926), 43 T. B. R. 32. 

3035a. Obligation of lessor as to adjacent 

premises.] — O’C edar, Btd. v, Si.ofqii Trad- 
ing Co., No. 5070a, post. 

SQS7, Add. Citations: — [1926] Ch. 620 ; 95 

L. J. Ch. 445 ; 135 B. T. 107. 


Part XIII. — Fitness 

3157. Add. Annotation : — Consd. llfiskell v. Mar- 
low, (1928] 2 K. B. 45. 

3159. Add, Annotation : — ^Refd. Fisher v- Walters 
(1926), 90 J. P. 195. 

3160. Add, Citatiom 90 J. P. 195 ; 24 B. G. R. 

327. 

3160a. .] — The tenant of an in- 

dustrial dwelling-house, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 
ln(;rease cif Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased under the latter 
Act, sought t/O recover from his landlords, 
deft, corpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sjish it fell owing 
to the breaking of the sash cord & severely 
crushed his hands. He based his claim on 
the alleged failure of the landlords to y)erform 
their statutory obligations under Housing 
Act, 1925, to keep the house “ in all respects 


of Premises. 

reasonably fit for human habitation ” <fc, 
alternativi'ly, under Jnen^ase of R(‘nt & IVlige. 
Interest (Restrictions) Act, 1920, to k(‘ep the 
house in “ good & tenantable rc-pair ” : — 
held: (1) whatever was tlie effect of the 
above mentioned Acts upon a landlord’s 
i‘(‘sponsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as api)lied to the 
facts, the ct. was not unanimous, it was a 
condition yuveedent to the liability ol the 
landlord that notice of latent, as w(‘ll as of 
patciiit, d(*iects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repaii* 
of the house, & the absence of such noti(!e 
was fatal to pltf.’s claim. (2) Observations 
uy>on the meaning of the words “ in Jill 
respects 1 ‘easonably lit for liuman habitation ” 
in Housing A(;t, 1925, s. 1. — ^IVIorgan v. 
Biverfool Corpn., [1927] 2 K. B. 131 ; 96 
B. J. K. B. 234 ; 136 B. T. 622 ; 91 J. P. 
26 ; 43 T. B. R. 146 ; 71 Sol. Jo. 35 ; 25 
L. G. R. 79, C. A. 


PART XII. SECT. 3, SUB-SECT. 7.— A. 

2998 i. Not to let for particular trade — 
What amounts to breach.] — Where 
premises were let to a confectioner, & 
the landlord covenanted not tti let 
any shop in the same block of buildinps 
for a similar purpose, hut subsequently 
let adjoining shops to a jrrocer & a 
greenffrocer & fruiterer : — field : there 
had been a breach of covenant by the 
landlord. — Sutherland v. Dkvereux, 
[1928] N. Z. L. K. 171.— N.Z. 

2998 ii. .] — In a lease to 

pltf., by deft. co.*s manager, of premises 
part of a hotel building for use as a 
store, the lessee agreed to use the store 
for the display & sale of certain 
specified kinds of goods, & lessor agreed 
“ not to enter into any leases herein 
during the term of this lease which 
shall be used for the purpose of selling 
any of the above-mentioned articles.” 
After the making of the lease, deft. 
CO. made a renewal lease to G. of 
store promises immiwliatcly adjoining 
those leased to pltf., th(; business to 
he carried on tht;reln by G. being 
that of selling precisely the same kind 
of goods that pltf. was to sell : — 
Held : the renewal of G.*8 lease was 


a breach of the agreement with pltf. 
not to enter into any sucii lt?aHo, & 
cieft. CO. w'UH liable to jiltf. in damages 
by reason of the iireacb. — Geary v. 
Clifton Co.. 1 1928] 3 D. L. It. U1 ; 02 
O. L. R. 25 7. —CAN. 

PART XIII. SECT. 3, SUB-SECT. 2.— 
D. (b) U. 

3161 ii. Defect of repair .] — 

Kelpon V. Stewart, [J928J 3 W. W. R. 
640. -CAN. 

PART XIII. SECT. 3, SUB-SECT. 2. -E. 

3156 i. Breach — Whai amomUs to — 
Hot ashes left in yard.] — Defts. agrtjed 
for reward to provide board & lodging 
for infant pltf., who was injured while 
playing in the yard of the premise'^ 
through coming in contact with some 
hot ashes placed there by one of defts. • 
— Held : defts. were liable. — Irwin r 
Hamal, [1927] N. Z. L. R. 7.— N.Z. 

PART XIII. SECT. 3, SUB-SECT. 2. — F. 

so. Hoorn in build my leased to un- 
incorjmrated associaiion — Injury to 
memiter of association — Failure to 
promde fire-escapes.] — A buihliiig in the 
city of L. was owned by deft. co. iSc 


occupied by the oo. & various tenants. 
1 1 was four storeys in beigiit, A' on the 
fourth storey were tw7> i-oonis fitted 
up ik used as lodge-rooruK. Deft. co. 
had leased one of tlicse rooms to an 
utiineorporatcd fratiu’iial association 
or lodge, & tJic piH'imsi‘s were occupied 
l>V the lodge under that lease in 
.Jan. 1927, wfien a lire broke out in tho 
budding. l‘ltf., a member of the 
lodg<‘, was attending a meeting in tliii 
lodge-room ut thi‘ time, iii was severely 
injured in attempting to eseape from 
thi* burning budding. Tlu'ro wen? no 
finj-OHcapes, & the building was so 
eoriHtructed as to make It a fire-trap : — 
Held: pltf. was not nri mvit(*e, but 
a ineiv licensee, of defl-s., thougli an 
invitee of defts.’ tenant ; he tlid not 
(!omo upon defts.’ premises for any 
purpose in which he tV di'fts. had a 
common interest, Ik. there W’as no 
contractual relation bi‘lvvei‘ii them. — 
’J’AYi/jR V. Peoplio’s Loan tk. Savings 
Corpn., 11929] I 1). L. R. 100; 03 
O. L. R. 202.— CAN. 


sd. Theatre — 11 eat imj -plant inade- 
quate. ]~J)AVV.Y V. CIIKTSTOIF fI915), 
9 O. W. N. 291, 481 ; 35 U. L. R. 102.— 

CAN. 
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Cases 3189 -8968. English and Empire Digest Supplement, 


Part XIV. — Fixtures. 

3189. Add, Annotation: — Generally, Mentd. Kur- | 3890. Add, Citation : — [1926] Ch. 877. 

sell V. Timber Operators & Contractors, [1927] 3483. Add, Annotation: — Refd. Berry v. Berry, 
1 K. B. 298. [1929] 2 K. B. 316. 


Part XV. — Rent. 


3555. Add. Annotation : —Mentd, Busby v, 
Avj^herino, [1928] A. C. 290. 

3574. Add. Annotation :~~I{etd, Berry v. Berry, 
[1929] 2 K, B. 310. 

3590. Add, Citations : — sidt nom, Winston t’. 
Pinkney, 3 Keb. 1 37 ; 2 Lev. 80 ; T. Ilaym. 
222 . 

A dd. Annotation : — ^Refd. Brownlow v. Hewley 
(1090), 1 Ld. Kayin. 58. 

3635. Add. Annotation : — Apld. Maine & New 
Brunswick JOlectrical Power Co. v. Hart, 
[1929] A. C. 03 J. 

3751. Add. Annotation: — Apld. He Wells, [1929] 
2 Ch. 2()9. 

3779. Add. Annotation : — Refd. Rye v, Purcell, 
[1920] 1 K. B. 446. 

3808. Add. Aijnotation : — Distd. British North 


European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

3812. Add. Annotation : — Mentd. Re Pinto Leite & 
Nephews, Ex p. Des Olivaes (Visconde), 
[1929] 1 Oh. 221. 

3854. Add. Annotation: — Refd. Be Pinto Leite & 
Nephews, Ex p. De.s Olivaes (Visconde), 
[1929] 1 Oh. 221. 

3867. Add. Aiinotation : — Refd. Tredegar v. Bar- 
wood (1928), 97 L. J. Ch. 392. 

3930. Add. Annotali(ms : — Consd« Dalton v. 

Pickard (1911), [1926] 2 K. B. 645. n. ; 
Richmond r. Savill, [1926] 2 K. B. 630. 

3958. Adii. Annotation -Generally, Mentd. O. W. 
Ry. S.S. Mostyii, The Mostyn, [1928] A. C. 
57. 


PART XIV. SECT. 2. SUB-SECT. 1.— 

A. (d). 

sc. ] — OoLEMAN v. Monahan 
(N. B.). 11U27] 2 1). L. U. 209.— CAN. 

sd. Maniin Ji/htu n* - 

Muihih ]n liuMps In a ham -yard 

IS a «‘,Uat1cl whicli nuiy h(‘ lak(‘ii a\\a> 
1)^ Ujc nnltfnijijf U*jjanl, uven after lu.s 
lenanej Inis I'NpJivd, <,ro\’cr will lie 
for Jl- if held or iakeu away hv the 
landhnd.-- I’OHH vv e. Baunks (1809), 
J2 N. B. K. (I Han.) 450.- -CAN. 

PART XIV. SECT. 2, SUB-SECT. 2. - 
C. (b) ii. 

3256 ii. .1 — Ke llor Wolf 

Brewing Co. (Ont ), 11926J 2 I). L. K. 
1002 ; 7 C. B. K. C25.— CAN. 

3266 iii. .1 — On an inter- 
pleader between a judgrinent 

ciedltor of the raanaKer of a newspaper 
& print inj? hiisineHs & the latter’s 
father, who owned tin' business the 
prt'iniseH in which it was carded on. 
held that the printing? presses ^^ere 
the i)i*opertv of the father. The 
evidence iavoured the view that he, 
^ not, the son, w^as tlion real purehaser ; 

inor<*ovej‘, they were part of the 
roaltj , bince they wei*e attached to the 
ImildiiJj? for tht> bid ter enioyineiit A: 
use thereof as a piintiiifi: estahlishiueut, 
At beonuse tlieir removal would dis- 
tiff ure & distiu'b t,he imildliiff itself. — 
lilCHAUDSON a. 11928] 2 

W. H. 210.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— E. 

3279 i. Boiler — efe* other machinery .] — 
Kooehh tj. Ontakio Bank (1891), 21 
O. B. 410.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 2.— 

B. (b). 

3434 vi. — .]- Fixture's width 

a tenant, is entitled to remove must he 
rouioved duidiiff the tenancy or within 
such time beyond the original ti'rm as 
the tenant liolds the premist's under a 
right still to con.sidtw himself a tenant. 
M’his rule applies whether the lease 
t!xpired by elfluxion of time or was 
properly determined during its cur- 
rency. — N aiional Trust Co., Ltd. 
V. 1‘ALACE Theatre, Ltd., [1928] ] 


forfeit Ac pay unto the hrssor a fmther 
additional rtuit or sum of fifty pounds 
sit'rlJug. The trial .ludge decidi'd that 
tliis additional yearly rent was not 
m ri'ulity rent, but was in the nature 
of a pimalty ; tf: taking as the measure 
of the damages the ip jury to the 
rt'version, he assessed damages at one 
shilling •- Held : the additional rent 
was in th(' nature of a penalty, & th<‘ 
damages had bei'ii assessed on a proper 
basis.- IdtADSUAW y. Lemon, 11929J 
N. 1. 159 IR. 

PART XV. SECT. 4, SUB-SECT. 2.— 
C. (a). 

3765 i. Oetural rule.] — Pepper v. 
Bu'IXKR (1875), 37 U. O. 11. 253.— CAN. 

PART XV. SECT. 4, SUB-SECT. 3. 

Bg. Afi&ignee — Assignment after expiry 
of terrn—Lease containing covenant for 
renewal .] — Bengal National Bank, 
Ltd. V. Janaki Lath Roy (1927), 
I. L. R. 54 Calc. 813.— IND. 

PART XV. SECT. 5, SUB-SECT. 1.— B. 

•h. Failure to keep premises in tenant- 
able repair,] — The landlord of a house 
brought an aetion against the tenant 
for deerco for payment of the i*ent due. 
In (lofonce the tenant averred that the 
laruUord was In bi'oach of his obligation 
to koep the promises in tonantable 
condition, in respect that he had failed 
to renew certain piping which he knew 
or ought to have Known was defective, 
with the result that a pipe burst & 
defender’s efCeots wore damaged, & 
she was compelled to leave the house. 
Defender retained the rent, & also 
oouuterolalmed for the damage suffered 
by her : — Held : a landlord’s claim for 
rent waw liquid only if ho had fulflllod 
his obligations under the mutual con- 
tract of lease, 6c defender was entitled 
to retain her rent, & also to counter- 
claim for the damage she alleged she 
had suffered. — Finoland & Mitchell 
V. Howie, [1926] S. C. 319.— SCOT. 

PART XV. SECT. 6, SUB-SEOT. 1.— 
B. (a). 

sj. Whether forcible expulsion 
necessary — Attornment by tenant to 
person with title paramount,] -—To oon- 


W. W. It. 502, 805 ; [19281 2 D. L. R 
59, 739 ; 23 Alta. L. R. 427.— CAN.'; 

PART XIV. SECT. 7, SUB-SECT. 4. 

3461 iv. .1 — Globe Land Co. v. 

IIkahlu*, 119271 3 1). L. R. 004 ; 00 

0, L. U. 499.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 8. — 
B. (d). 

se. Forowni to delirer np personal 
pr<tprrtv sjyceijird in lease — cV' additions 
thereto.)- A leasi; pro\ ided that . “ 'J’Ih' 
h'HHoe will, at the oxjiiration or other 
sooner (leti'riniiintiou of th<‘ said term. 
]K?aceal)ly Kurionder 6i yield up unto 
the said lessor the saicl ilemi^cd 
pri'inisi'H wdth the aiipurtenances 
thereon togethio* with all Imildings, 
erections & fixtures thoit'on, it the 
personal property liududed In Hchedule 
A. liereto attached Ik any jiemiuial 
property brought upon the denii.sed 
jnvmiscb in addition thereto or in lit'U 
or in substitution therefor -7/rW : 

1, be pei'sonal property <*overed by t,he 
eovenant Included all th€‘ personal 
property In iine.stlon herein brought, 
upon the promises for use in the t,heatre, 
whether brought thereon by the lessor 
or by the lessee ; it being held that 
such* of said property as did not tlis- 
phwe any ol the pei-sonol property 
thelt^to^oro in the tlieatro was “ in 
addiUon thoix;to,” within the moaning 
of that phrase in the covenant, & sueh 
of it as took the placo of anj property 
theretofore in It was “ In liou of or in 
HubsliUitioii therefor.” — National 
Trust Go., Ltd. v. Palace TiiEArRE, 
Ltd., [1928] 1 W. W. R. 502 ; [1928] 
2 D. L. R. 59, 739 ; 23 Alta. L. R. 427. 
—CAN. 

PART XIV. SECT. 8, SUB-SECT. 1. 

sf. Conversion — During conlinvance 

of term — Liquidator of teruinf rampany 
permitting removal.] — Geeiung City 
Building I’ty., Ltd. t>. Bennett, 
11928] V. L. R. 214; [1928] Argus 

L. R. 138.— AUS. 

PART XV. SECT. 8, SUB-SECT. 9.— 
B. (b) i. 

3680 iv. .] — A lease 

provided that, on breach ol any of 
certain covenants, the lessees should 
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3990. Add, Annotation : — As (4) Consd. Haskell 

V. Marlow, [1928] 2 K. B. 45. 

4105. Add. Annotations : — Refd. Dalton v. 
Pickard (1911), [1926] 2 K. B. 646. n. ; 
Richmond v. Savill, [1926] 2 K. B. 530. 

4116a. .]'~A grantee of a rent reserved 

on a lease for year's may sue the lessee for 
the rent where the lessee has attorned. — 
Goodman v. Packer (1670), T. Jo. 1 ; 
Freem. K. B. 1 ; 84 K. B.. 1110. 

Annotation : — Refd. Brownlow v. llcwlcy (1696), 1 Ld. 
liai'-m. 82. 

4142a. Sufficiency of considera- 

tion.] — A declaration set out an agreement 
in writing, whereby pltf. agrtied to let, & 
T. to take, a house, at^ a yearly rent, & deft, 
thereby also agreed to see the rent paid 
by T., or to pay it for him. Averment, 
that pltf. let the house, &» T. became tenant . 
on the terms of the agreement. Breach, ' 


that neither T. nor deft, paid the rent : — 
Jleld : the consideration for deft.’s promise 
was the letting of the house. — Caballero v. 
SlATER (1854), 11 C. B. 300 ; 23 L. J. C. P. 
67 ; 2 W. R. 198 ; 139 E. R. 123 ; sub nom. 
Cavaliero V. Slater, 22 L. T. O. S. 
243. 

4157. Add. Annotation : — ^Mentd. Hoystead v. 
Taxation Oomr., [1920] A. C. 165. 

4162. Add. A}in(dation : —Refd. ITardie A Tjaiie v. 
Chilton, 11928] 2 K. B. 30r>. 

4163. Add. Annotation : — Refd. Uoystead v. Taxa^ 
tion Comr., [1926] A. C. 155. 

4167a. Rescission of purchase agreement deter- 
mining tenancy.] —Turner 1 ’. Watts, No. 
6636a, post. 

4262. Add. Anyioiathni : —Refd. Akt. Dainpskibs 
Stemstad r. Pearson (1927), 137 1.. T. 533. 
4276. Add. AinioiaUon Refd. Oakley v. Wilson, 
[192712 K. B. 279. 


Part XVI.-— Rates and Taxes. 


4857. Add. Annotation : — Refd. Salisbury ITouse 
Estate V. Pry (1929), 98 jj. ,T. K. B. 722. 

4381. Add. Annotation : — Refd. Perrin r. Dickson, 
[1929] 98 L. J. K. B. 688. 

4382. Add, Annotation : — Refd. Shanks v. 1. R. 
Comrs., [1929) 1 K. B. 312. 


4397. Add. Annotallon : As to (2) Refd. R. v. 

Oiisioius A lOxcise (^)rnrs., [19281 A C. 402. 
4416. Add. Annotallon : -Reid, Musmaim v, 
Engelke (1927), JM5 L. .1. K. B. 824. 

4447. Add. Anno/ahon: Refd. b. r. (histoins A 
h]x<*ise C(HHT‘s., 11928) A. C. 102. 


Hlituto eviction forcible cxpiilhioii is 
not neceH.sa.^3^ If is not neei'SsaiT 
iliat th(i tenant nbould pro out of 
poBNCBRion ; & if, upon a claim being 
made by a licrnon with title j)uiu- 
mount, the tenant ('OUHents to an 
attornment to such persori lo change 
the title imder which he holds, or enters 
into a new arrangement for luddmg 
under hhn, this will be eenn valent 1e an 
eviction & a fresh tnkmg. — Jo(incNT)UA 
JjAl Sakkau V. Moincriu (iiiANimA 
Saduu (192S), ]. L. ll. r,r, Cule. 10i:i.— 
IND. 

PART XV. SECT. 6, SUB-SECT. 2. 

si. Application of rule to India .] — 
SusiL Kvmau Biswas v. Rasani 
Kanta Chakhavarti (1927), I. L. R. 
55 Calc. 689.— IND. 

PART XV. SECT. 6, SUB-SECT. 5.— C. 

3984 i. Lands inundated.] — Unless 
there is any stipulation in the agreement 
of tonancjy to the? contrary, a tenant is 
not entitled to claim abatement of 
rent on the ground that the TU'odiictJve 
powers of the land have deteriorated 
by reason of its liability to inundation 
at high water. It is only w’heu a 

f iart of the promises leased is entirely 
ost by inundation of the sea that an 
abatement of rent on that account 
can bo claimed. — V ishwanath v. 
RANKRianUA (1925), I. L. R. 50 Bom. 
94.— IND. 

PART XV. SECT. 10, SUB-SECT. 2.— 
E. (e). 

tp. Some heirs or successors-iv- 
interest.] — A suit for rent is maintain- 
able against some of the heirs or 
successors -in -interest of a deceased 
tenant, without bringing all the heirs 
or suocesaors-ln -interest on the record. 
— Jag AN Mohan Sarkar v. Brojkndra 
Kumar CIhakrabarti (1925), 1. L. R. 
53 Colo. 197.— IND. 

PART XV. SECT. 10, SUB-SECT. 2.— 

F. (d). 

4154 i. ValidUy of lease — Lease by 


statutory body— \ot lu a< cordum t intli 
.statute.]— A. .Mued a.s clerk lo conns. 
exereismg a public liust undei mi Ael 
o1 J 'ui i lament, 3 Viet. c. b'.i. upon *in 
iilU'ged demiM* of tolks loi u y<*m, al 
a rent puvalde evei\ loHinght in 
advance, sect. 27 of that 7\e1 leiiuning 
the rent to be made jm\alilo monthly . 
llie leas< h1a.l(‘(l ni the deehnation is 
HUid to be hiilileet to I lie Ael - I/ibl 
on denmiiei to tlu deelm. il ion, i*JII., 
as rderk to tbo ronivs., i oiild not la 
pel mitt ed to reeovei on hiieli a I’on- 
tiaet, because it v^.ly a eontraet sub- 
Htantially difftaiml from tlu* oiu* wliieh 
t he comrs'. >vere exi»ressl> dir<*<*te<l b\ 

tho Ktatuto to niaki Jhki.ano r. 

Noimifi (1S17), 3 V. C. U. 2:Ui. CAN. 

4164 ii. ('arporair o/ i(SSors 

not attached Tenant near m 
7io.sse.s.s/oa. I -- Nfwi’ihi'i jNDr.s’iniM. 
Dkvf.lopment (k). r. Ufa <.ij \n, I I92M 
3 I). Ji. R. .117 ; 62 O. L. b’. 361 — 
CAN. 

PART XV. SECT. 10, SUB-SECT. 3. — 
C. (c). 

sq. Jloldniy occr ajler judymvut in 
farirur of landlord Ao rr^umjtfion ttf 
'jiosscssum by landloid.]- In au a<*tion 
to recover rent of preini.si s leased by 
deft, from j)llf., deft, jileaded, inter 
alia, that tin* tenancy had been 
detormmed, Thi* issm* was lieeided 
in favour of pltf.. iic judgment was 
entered in jdl.f.'.s laAumr no appeal 
taken. No notice to ipiit was given, & 
there was no suri'eiuler of tlu' premises, 
& no aeeeptunee of Hurreiuier, & no 
rosumption of pobsession l)y pltf. : — 
Held : dismis-sing ileft.’s appeal with 
costs, pltf. W'Ub entitled to recover for 
of the prenuses for the time 
subsequent to the. recovery of tho 
previous judgment. — U anndn v. Far- 
QUiiAii Trading Co. (1928), 60 N. 8. R. 
80.— CAN. 

PART XV. SECT. 10, SUB-SECT. 8.— 

C. (e). 

4268 ii. Assif/nec of agree- 

Tnent for lease. — Lease granted to 

907 


oi'K/inal iessK i W'Jieie the aHsigtiee 
ol an agrerinont for a leasi* enters ntion 
tlu* subject inemises iV (‘xeifises acts 
ot ownerMld]> tlien'ou & also pays 
mom V to tlu les'-or m aeeoi danei* vvitli 
the amount iiu'iitioned as rent m the 
agHenient foi a leasi, lie is liable to 
the lessui m an .letioii for usi* 
oei'iilhitioii, even though after entrv 
l>\ hun tlu lo.sscn giants a l(*use ol the 
lU'eiiMM's to t he oiigm.'il l(*ss(*(‘ muter tlu* 
teinis oJ the agri'i'im 111 . lor a lease. 
OVVJ'N r ItF.M'irFlt (192K). 2s S. R. 
N. S \\ . 527 ; 1 .. N. S. W. W. N. 07 - 

AUS. 

PART XVI. SECT. 1. SUB-SECT. 2.-B. 

sr. tfrei turni alftctny ineidenee oJ 
far — It h(d amoin.fs fo.\ A landloid is: 
a li'iiaiii onteied into a pn'liniiiiuTW 
agioement. lor a lease ol oerlain 
premises lor tittO per week, the tenant 
to jmv all laxx's, includnig land taxes. 
1 * 1101 * to the (‘xei*ntion of the lease thi* 
lessor diseo vexed that the provision 
that, the tenant was to ]»av land tax 
was eoni.rary to tlu* terms of Feileial 
& 8t.at(‘ Jiand Tax Acts. The landlord 
then required that the lease sluiiild 
provide foi a rout of £100 ]>e? week, ic 
jiromisi'd that he would make a 
voluntuiy aiinuaJ allowance to the 
lessee ol an auimint <*qual to t.hi* 
dilfi*ren( 5 t» between tlu* miiount of the 
I'oderal & State land tax jiaid by the 
lessor m rosiieet ol 1 hi* iirennses & 
£520, the latter simi being the annual 
amount of £10 per week, 'riie leasi* 
wa.s then executed, stipulating for 
a rent of £100 per week 7/c7if ; tho 
above laets did not diselose a “ con- 
tract. agreement, or ar)*ang<*iut*nl . . . 
altiuing t.lu* iiieideiiei* ” of any land 
tax ivlUim lAind Tax Act Assessment 
Act, ItUO 1026, s. 63, or l^und Tax 
Act, lOi.l, K. 6h.— /»*i Luckh, Ltd., 
1102H1 V. L. R. 180; [1928J Argus 
L. R. J55. -AUS. 

PART XVI. SECT. 2, SUB-SECT. 4.— A. 

Ij i, — — «* Which now are.**] —Deft., 



Cases 4457a— 4682. English and Empire Digest Supplement. 


4457a. Right to deduct from rent — Under land- 
lord’s covenant to refund excess over specified 
sum.] — The lease of a flat beginning at mid- 
summer at a rent of i;40() a year, payable 
in advance at the rate of £100 on each 
quarter day, contained a covenant by the 
lessors that, in case the total sum paid by 
the tenant, m any one year of the term in 
rejspect of rates taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 
dilT(^rence between the total sum paid by 
liiin & £125. If this difference were not 
rcifunded by the lessors within fourteen days 
of demand the t.enant was to be at liberty 
to deduct such difference from the next 
ins<.alment of rent. The lease contained a 


Part XVII. — Assessments, 

4458. Add. Annoiation : — Generally, Refd. Lowther 
V. Clifford, [1927] 1 K. B. 130. 

4464. Add. Annotations : — Refd. Calder’s Yeast Co. 
V. Stockdale (1926), 96 L. J. Ch. 357 ; Lowther 
r. Clifford, [1927] 1 K. B. 130. 


4465. Add. 

Annoiation 

Refd. 

Lowther 

V. 

Caiilord (1920), 135 L. T. 200. 



4467. Add. 

A nnolaiian 

Refd. 

Lowther 

V. 

Clifford, 

[1927] 1 K. 

B. 130. 



4468. Add. 

Annotation 

Refd. 

Lowther 

V. 


Clifford (1926), 135 L. T. 200. 

4471. Add. Citations 921] 1 K. B. 130; 95 
L. ,T. K. B. 576 ; 135 L. T. 200 ; 90 J. P. 
113 ; 24 L. G. U. 231. 

Add. Annoiatum: — Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

4475. Add. Amiolation : — Refd. Lowther v. Clif- 
ford, [1927] 1 K. B. 130. 

4477. Add. Annotation : — Refd. Ijowther v. 

Clifford, [1927] 1 K. B. 130. 

4479. Add. Annoiation Refd, Ijowther i;. 

Clifford, [1927] 1 K. B. 130, 


covenant by the tenant that he would duly 
& punctually pay discharge all rates, 
taxes, duties, charges, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer midsummer 
paid three half-years’ rates, amounting in 
all to over £125, & having demanded the 
refund of the excess from the landlords, 
& having failed to get payment of the same 
within fourteen days of tlie demand, deducted 
it from his next instalment of rent : — Held : 
under the landlor<ls’ covenant to refund, the 
tenant was entitled to make the deduction. — 
SoWERBY V. I.IND^AY (1928), 139 L. T. 545 ; 
44 T. L. K. 714, O. A. 


Charges, Outgoings, etc. 

4482a. Special expenses rate — Sewerage purposes.] 

— A special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable. — Calder’s 
Yeast Co. v. Stockdai.e, [1928] Ch. 340 ; 96 
L. .T. Ch. 357 ; 136 L. T. 458 ; 91 .1. P. 57 ; 
sub 7iom. Calver’s Yeast Co. v. Stockdale, 
25 L. G. li. 354, C. A. 

4489. Add. Annotation : — Apld. Lowther v. 

Clifford, [1927] 1 K. B. 130. 

4503. Add. Anyiotaiion : — Refd. Ijowther v* 

Clifford (1920), 135 L. T. 200. 

4534a. To what tenancies applicable.] — Finance 
(1909-10) Act, 1910 (c. 8), s. 46, does not 
apply to tenancies entered into after the 
passing of the Act.- -R. v. Customs & Excise 
Coivms., 11928] A. C. 402; 97 L> J. K. B. 
771 ; 44 T. L. R. 775 ; sub nom. R. v. Cus- 
toms ^ Excise Comrs., Ex p. Peoler, 139 
L. T. 017 ; 92 ,1. P. 173 ; 26 L. G. R. 587, 
II. L. 


Part XVIII. — Repairs 


4568. Add. Annotation ; -Consd. Morgan v. Liver- 
pool Corpn., [1927] 2 Iv. B. 131. 

4569. Add. Citations .-—90 .T. P. 195 ; 24 L. G. R. 
327. 

4569a. .] — Morgan v. Liverpool 

Corpn., No. 3160a, ante. 

4578. Add. Annotations : — Refd. Fisher v. Walters, 
[1926] 2 K. B. 315; Morgan v. Liverpool 
Corpn., [1027] 2 K. B. 131. 

4582. Add. Annotations : — Consd. Griffin v. Pillet, 
[1926] 1 K. B. 17. Refd. Fisher v. Walters, 
[1926] 2 K. B. 315; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 

4584. Add. Aymoiaiions : — Distd. Fisher v. Walters, 
[1926] 2 K. B. 315. Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4588. Add. Annotations : — As to (2) Consd. Fisher 

iu 1872, leased a form from pltf. for 
a vear from SepU 27, 1872 : — Held: 
deft, was not liable for the taxes for 
1872, for tbo words. “ all rates, etc., 
which now arc,” referred to the kind 


V. Walters, [1926] 2 K. B. 315 ; Morgan v. 
Liverpool Corpn,, [1927] 2 K. B. 131. 

4588a. ,J — Morgan v. Liverpool 

Corpn., No. 3100a, ante. 

4609. Add. Annotation : — As to (\) Refd. Marsden 
V. Heyes, [1927] 2 K. B. 1. 

4616. Add. ' Annotation : — Mentd. G. W. Ry. v. 
S.S. Mostyn, The Mostyn, [1928] A. C. 57. 

I 4638. For existing citations read “ as reported in 
21 Ch. D. 18.” 

4662. Add. Annotation : — As to (2) Consd. Field 
V. Curnick, [1926] 2 K. B. 374. 

4670. Add. Annotation : — Refd. Field v. Curnick, 
[1926] 2 K. B. 374. 

4682. Add. Annotation : — Mentd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

tax ” — Hale imposed under bridge Act 
not included .] — Jones (David), Ltd. r. 
Lkvrnthal (1927). 27 S. 11. N. S. W. 
350 ; 44 N. S. W. W. N. 105.— AUS. 


or character of the taxes assessable 
against the land. — M aoxaxtghton v. 
WiQG (1874), 35 U. O. R. 111.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 4.— C. 

st. Covenant to pay “ any future land 
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4694. Add, Annotation : -Aa to (1) Refd. Haskell 
V. Marlow, [1928] 2 K. B. 45. 

4698. Add. Anyiotation : — Refd. Haskell v, Marlow. 
[1928] 2 K. B. 45. 

4699. Add, Annotation : — Refd. Haskell i\ Miirlow, 
[1928] 2 K. B. 45. 

4735. Add, Annotation : — Refd. Manchcisier (^»orpn. 
V. Audenshaw U. C. & Denton U. O., [192K1 
Ch. 763. 

4739. Add, Annotation : — Refd. Haskell v, Marlow, 
[1928] 2 K. B. 45. 

4739a. Dilapidations — Neglect to repair.] — 

Testator devised a dwelling-liouse to his wife 
for her life, she “ keeping same in good 
repair & condition, reasonable wear & tear 
excepted,” &; after her death he directed that 
same should fall into his residuary estate, 
which was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, hut did noBiing sub- 
stantially to counteract the natural ]»rocess 
of decay. Pltfs., the trustees of tin* will, 
alleged that she liad neglected to keep the 
premises in good repair (te condition in con- 
formity with the terms of tluj will, A claimed 
from her exors, the cost of the necessary 
repairs : — Held : testator’s widow, having 
accepted & occu]>ied the premises, was hound 
by the tiiims of the d(‘vise. ; the wa)rds of the 
exception were not to be treated as mere 
surplusage, A a reasonable meaning must be* 
given to them, but having regard to tlie 
length of time during which no substantial 
reiiaii's had b(‘en done to the premises, tV to 
the extent of the damage thereby causcul, lh(‘ 
widow, as tenant for life, was not protecU^d 
by the words of the exception, her (‘xors. 
were liable for the damage arising from the 
natural process of decay. — HASKEnni'. Mau- 
LOW, [1928] 2 K. B. 45 ; 97 J.. J. K. B. 311 ; 
138 D. T. 521 ; 44 T. L. B-. 171, D. d. 

4749. Add. Annoiatio}i : — Consd. Haskell r. Mar- 
low, [1928] 2 K. B. 45. 

4750. Add. Aymolation Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

4757. Add. Annotatio)i : — Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

4760a. To keep in good & proper order & con- 
dition — Ornamentai waters — Removal of 
mud.] — Among the covenants in a lease was 
one by which deft, covenanted at all times 
during the term to maintain, keep, A l(‘ave 
“ all pleasure grounds,” lawns, walks, borders, 
& shmbberies in good proper order & 
condition. Included in the pleasure grounds 

PART XVIII. SECT. 2, SUB-SECT. 2.— 

D. (a). 

sv. Itcpair.s vrcaiing trap -l^tahilUy 
of landlord to person rcniding with 
ic7iant.\ — Whore a landlord, in inaknijf 
repairs, croatos a traj) \vhlch is known 
to him, oi‘ should 1 m^ known to him, A", 
an Injury is caused thereliy to one who 
has a right to la? on the j)reiniseb A 
who is ijfnorant of the traj) the land- 
lord is liable. - -Kkaseu v. J’kahcf,, 

11928] 2 D. L. h. 54 ; 1 \V. W. K. 897 , 

99 H. C. R, 998.— CAN. 

PART XVIII. SECT. 3, SUB-SECT. 2. - 
D. (a) vii. 

4726 i. Jichuilding sntbsidiarg part — 
floors .] — A covenant to keep in repair 
involves an obligation to renew, where 
the thing affected is a subordinate part 


were ornamental waters consisting of two 
ponds & tliree lakes, which afforded boating 
& trout fishing. Pltf. complained of various 
breaches of the above covenant, particularly 
in respect of the acimmulation of mud in 
the lodge lake in a jjortion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud »fc w(‘eds. Deft, had regu- 
larly cut the wetuls in the lakes & kept in 
order th(^ sluices & weirs, but rejiudiated 
liability to (dean out any of the mud : — 
Held : ill order to comply with the covenant 
which -was absolutely unqualified in t(‘rms, 
deft, was liable to remove* so much of the mu(l 
in the lodge lake, A also in a sp(icili(‘d ])ortion 
of the upper boat lake*, as would l(^ave a 
sheet of water of not less than 2 feet (5 inches 
in depth throughout. — Horltck v. 8cui,ly, 
[1927] 2 Ch. 150; 90 L. .T. Ch. J29 ; 137 
Ji. T. 559 ; 71 Sol. Jo. 331. 

4768. Add. Annotation : —Refd. Bean r. Flaxton 
Ji. D. C. (1928), 139 \j. T. 320. 

4775. Add. Annotations : -Refd. Field v. Curnick, 
[1920] 2 K. B. 374; Marsden i;. Heyes, [1927] 

2 K. B. 1. 

4868. Add. A n notation, : -Retd, SL Vnn(‘\s Well 
lirewery (-o. r. lioberts (1928), 1 1(> L. T. 1. 

4869. Add. A )i notation : — -f/cz/rm////, Refd. St. 
Anne’s Well llr(‘werv Co. r. lioberts (1928), 
l lOL. T. 1. 

4879. Add. A}inota/ion Dlstd. St. .\niie’s Well 
Brew(‘ry Co. v. liuberts (1928), IdO L. T. 1. 

4882a. — .1 -I lefts, 'were the owners, but 

not the oceui)iers, of part of an ancient city 
wall, wfiicdi also fornuid the hack wall of an 
amdent inn owned by pltfs. The portion 
of the w’all belonging to defts. collapsed, 
deinohshing pltfs.’ inn: — Held: (1) the 
doctrine ol Hylands v. F let r her (1808), L. 11. 

3 II. L. 330, had never been applied to allect 
the liability of an owner who was out of 
possession at tJie time when the injury took 
]daee ; tliougli defts. did not er(*(d. the wall, 
they took it over when they bought the 
jiroperty as the boundary k> retaining wall 
for their property, & th(iy were only using 
that property in the ordinary ways m which 
property is used, so that they were outside 
the authority of that ease ; (2) there was no 
j*(;ason to suppose that when they let the 
pro])(*rty to tlieu* tenant it was in a ruinous 
condition, or that in the exercise of a reason- 
abb* diligence they should have asetnkained 
that it was in a ruinous condition ; A pltfs. 
failed to bring their case within the jirmciph* 

14u* nc'CCKbary HtrucUiral allfi'.itioiis 1(» 
Kiul tlK'ir piirpoMs A. rrstoiv ilie 
house to pltf. al the (‘iid of Iho lease m 
ils original btate. Durmg the period 
of the lease, one night, in 11a ahseiiee 
of a watchman, the laiuor store-loom 
A th(5 whole house weie d(‘slroyed hy 
11r(‘. In a sail l)\ the lessoi for 
(lamages' -thlfl, tla)ugh, iimler a 
geiu'ral eo\en.iMl saeh as tin* alaivc, 
a l(‘ssee would nndei th(‘ KiigJish law 
he lial)le loi all damage irieluding one 
arising liom tire, yet, under Indian 
Transit'! ol Ihofanlv Aet, s. 108 (r). 
lie IS not halile for damage hy lire m 
th(‘ uhs( me of proof that, the liri* W'as 
diK' to his negligence. — E ast India 
Djhtii.i.chiks r. MA'miAS (1928), 
i. L. Li. 51 Mud. 994.— IND. 


of the whole structure, as in the case 
of a roof, floor, or wall. — S taciacs A 
Co. V. BiiiiiiYMAN, 119281 N. Z. L. It. 
68 .— N.Z. 

4729 i. Wall.^ --Staplks & Co. 

V. Biskkvman, No. 4726 i, ante. 

sw. Roof.} — Staples A (ki. r. 

Rekuyman, No. 4726 i, ante. 

PART XVIII. SECT. 3, SUB-SECT. 2. 

D. (b) 1. 

■X. To yield vjj in good repair — 
Rridgc- -\\ a,shed away by fioud.]-- 
Kiduifokd, e'u*. V. Lysaotit, 119271 
N. Z. L. R. 669.— N.Z. 

sy. To have jireon.sa-. in original stale 
-lU sir net ion by fire.]- Pitt. lt‘t hi« 
house to deft. eo. to be used as liipior 
W'arehouse, dett. co. agreeing to make 
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of Todd V. Flight, No. 4879, ant^, — St. 
Anne’r Well BitEWEity Co. v. Roberts 
(1928), 140 L. T. 1 ; 92 J. P. 180 ; 44 T. L. R. 
703 ; 26 L. G. R. 638, C. A. 

4883. Add, Annotation Refd. St. Anne’s Well 
Brewery Co. v, Roberts (1028), 140 L. T. 1. 

4887. Add, Annotation: — Refd. St. Anne’s Well 
Brcweiy Co. v, Roberts (1928), 140 L. T. 1. 


Part XIX 

4932. Add. Annotation : — Apld. Marsden v. Heyes, 
[1927] 2 K. B. 1. 

4943. Add. Amiotaiio'n : — As to (1) Refd. Price v. 
Corpn. d’Bnergic de Montmagny, [1927J 
A. C. 363. 

4978a. Cutting down trees -Excepted from lease.] 

Cask (1585), (Jouldsb. 1 ; 75 

R. R. 955. 

4985. Add. Annofahon : — Generally, Mentd. G. W. 
Ry. S.S. Mostyn, The Mostyn, [1928] 
A. C. 57. 


4889. Add, Annotaiion : — Refd* Morgan v, Liver- 
■ pool Corpn., [1927] 2 K. B. 131. 

4891. Add. Annotation : — As to (2) Refd. Fisher v. 

Walters (1926), 90 J. P. 195. 

4900. Add. Annotation : — Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4903. Add. Annotation : — ^Refd. Fisher v. Walters 
(1926), 90 J. P. 196. 


— Waste. 

4998. Add. Aimolaiion : — Consd. Marsden v. 
Heyes, [1927] 2 K. B. 1. 

5003. Add. Annotation : — Refd* Marsden v. Heyes 
(1926), 96 L. J. K. B. 410. 

5006. Add. Annotation : — As to (2) Refd. Rye v. 
PurceU, [1926] 1 K. B. 446. 

5016. Add. Annotation Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. 

5050. Add. Annotatiori : — As /o (1 ) Refd. Marsden 
V. Heyes, [1927] 2 K. B. 1. 


Part XX. — Insurance and Damage by Fire. 


5069a. In named office “or in some other re- i 
sponsible insurance office to be approved by | 
the lessor “ — Duty of lessor.] — A covenant 
by a l(?ss(*e to insure the demised prernisiss in 
the joint nanies of the lessee the Icssoi* 
in a named insurance office, “ or in some other 
responsible insurance office to be approved 
by tlie lessor,” does not confer upon the lessee 
an alternativ(‘ to be exercised at his volition ; 
A undej* this covenant the l(\ssee cannot 
properly tender an offi(;e wliich is not ap- 
proved by the lessor. — Tuedegar v. Har- 
wood, [1929] A. C. 72; 97 L. J. Ch. 392; 
139 L. T. 642 ; 44 T. L. R. 790, H. L. 

5070a. Not to do anything to impose heavier 
insurance burden on premises — Obligation of 
lessor as to adjacent premises.] — Lessees of 
factory prtiiuises for a tenii of twenty -one 


years covenanted to pay as additional rent 
such sums as the lessors might expend in 
cliecting or maintaining the insurance of the 
demised premises against fire, not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep thfj 
demised premises insured against lire & that 
the lessees should have quiet enjoyment 
of them. Subsequently, the lessors let 
premises adjacent to the demisiid premises 
to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised premises to be eff ected 
cxccipt at considerably increased premiums : 
— Held : (1) the lessors, by dealing with the 


PART XVin. SECT. 5, SUB-SECT. 1.— 
B. (c). 

4887 iii. .] — Where a halcony 

coiiimoii to all the teuauta waw in a 
defeetivc condition woh unhafe, tS: 
the landlord wan notified of Mich 
condition, but did not i*oi)air it, & 
thereafter a t<3nant fell from the 
balcony &: was mjurcul : — held : tiie 
landlord was liable. — Amin v. Ebrahim 
47 N. L R. l.-S. AF. 


PART XVIIL SECT. 5. SUB-SECT. 2.— 
A. (b). 

4900 ii. — . l — Male jdtf. was 

tenant of a furnibhed apartment, 
which contained a Kas heater used for 
lieating waU^r for use in the u partnient 
& in tho other apartments in the samo 
house. The heather was defective t/O 
the knowledge of the landlord, 6c 
ow ing to an escape of burning gas from 
tho heater feinalo pltf. was seriously 
burned : — held : the landlord was 
liable to both pltfs., for aJthough tho 
lioater was not part of tho demised 
jiremlscH, there was a positive agi’oe- 
mont to keep it in repair, which gave 
rise to an action by the tenant for 
damages for bi’carh of contract. — 
HoiiNE V. Moulds (Alta.), [1927] 2 


D. L. Jl. 839 ; [1927] 1 W. W. K. 827.— 

CAN. 

n i. .]— Where the owner 

of an hold leased the premises, & 
pltf. fell througli an opening in a 
verandah . — held : pltf. was not 
entitled to recover as against the 
ow'ner, even if there w'oro an express 
covenant by him to make outside 
n'palra. as i>ltf. was a stranger to tho 
covenant. — M akcillb v. Donnell v 
(1909). 14 O. W. K. 1014 ; 1 O. W. N. 
190.— CAN. 

n ii. Promises, the 

property of deft., were let to W., who 
let dillcreut portions to sub-tenants, 
luciudlng an upstairs room to D. The 
lotting to W. wa.s within Kent Kestrio- 
tion Act, N. 1., 192.') (c. 12). Pltf.. a 
district nurse, having visited !)., 
descended the stairs, & whilst taking the 
last step on to the hall the floor gave 
way, & pltf. received serious injuries ; — 
Held : pltf. could not succeed either in 
contract on the statutory obligation 
to repair implied in the letting, or 
in tort. — O’llEiLLy r. Doherty, [1923] 
N. 1. 32.— IR. 

PART XIX. SECT. 2, SUB-SECT. 1.— 
B. 

sa. Stones collected hy tenant to 


unprorc ralfivahon — Property in.]- -A 
tenant, who, for the purpose of cleanng 
the land be rondermg it more fit for 
cultivation, collects tlie stones there- 
from, lias tin* projicrty in the stones, 
be the landlord has no interest in them, 
& is liable for their value if he ^sposes 
of them.- -Lewis r. Godson (1888), 
la O. R. 2a2.— CAN. 

sb. hushes cut along rioer — Nevttssarg 
for exercise of fishing rights .]— by 
indenture under seal, leased to deft, 
for a term of yeai’s, with the right to 
renew, pltf.’s laud on the East Jtiver, 
(i. County, foi- iishing purimses, witii 
tlu' light to enter & use the same in 
such a way as might bo necessary for 
tishlng in sa id river. Damages claimed 
by pltf. wd*e for cutting bushes along 
the bank of the river: — Held: the 
burden of pn>of was upon pltf., & the 
light to ll.sh from the bank of tho river 
involved the right to do such euttirig 
US was necessary for that purpose. — 
;McKeen V. Pattillo (1927), 59 

N. S. K. 452.— CAN. 

60 . CuUimting vxiste land .] — lessee 
who cultivates waste land of the 
colony is not to be presumed to have 
done so with the concurrence of his 
lessor, & for his benefit. — Newman v. 
GOPF (1817), 1 Nfld. L. R. 26.— NFLD 
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U/djoiniug premises in a way which was not 
unreasona.ble or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
(iasy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
premises bad been demised as to have 
derogated from their own grant of them ; 
(2) the covenant by the lessees not to do or 


suffer anything on the originally demised 
premises which would render payable an 
increased or extra, pi'cmiurn for the insurance 
of those, or adjacent, premises did not 
impliedly jiut the lessors under a similar 
obligation with regard to their user of 
adjacent ])remis(is. — O’Oedar, Ltd. v. SLOiraii 
Trading Co., [19271 2 K. B. 12.3 ; 00 L. J. 
K. B. 709 ; 137 L. T. 208 ; 43 T. L. R. 382. 

5075. Add. Annolaiioii : — Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


Part XXI. — Assignment and Devolution of Leases. 


5157. Add. Annoiedion : — Generally, Mentd. Public 
Trustee v. Elder, [1926] Ch. 776. 

5192. Add. Annotation : — ^Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5204. A dd. Annotation : — Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5226. Add. Annotation : — ^Apld. Chaplin v. Smith, 
[1920] 1 K. B. 198. 

5239. Add. Annotation : Refd. Roe v. Russell, 
K. B. 117. 

5241. Add. Annotation : — ^Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5269a. Effect of Landlord & Tenant Act, 1927 
(c. 36), s. 19 (1).]— (1) Whore a landlord, 
who is also a brewe?*, eonsents to the assign- 
ment of the lease of a free public-house, but 
stipulates that, for the remainder of the 
(>erm of the lease, the house shall be a tied 
house, such stijnilation is a “ line ” or 
benefit “ in the nature of a fine” within Law 
of Property Act, 1925 (c. 20), s. 144. 

(2) ijandlord <fe Tenant Act, 1927 (c. 36), 
s. 19 (1), does not apply to a broach of con- 
i^ract, which took place befoi*e the Act. came 
into force. — G ardner A Co. v. (U)ne, (I928J 
Ch. 955 ; 97 L. J. Ch. 491 ; 140 L. T. 72. 

5272. Add. Annotation : — Refd. Curtis Moffat c. 
Wheeler, [1929] 2 Ch. 224. 

5282, Add. An not at nm. : — Dlstd. Fa.iT r. Ginuings 
(1928), 44 T. L. R. 249. 

5282a. Covenant to repair.] — Where a lease 

contains a covenant by the lessee to repair, 
A a provision that tlie lessor’s consent to an 
assigmnent by the lessee is not to be un- 
reasonably withheld, the mere fact that the 
lessee is committing a continuing breach of the 
covenant to repair does not necessarily entitle 


the lessor to refuse his consent to an assigii- 
nmnt, at all overd.s where tlu‘ amount f>f dis- 
repair is not vei'v serious.- -Farr v. ' 

(1928), 44 T. L. R. 249. 

5284. Add. Annotation : —Mentd. Ijake v. Simmons 
(1926), 95 L. J. K. B. 586. 

5286. Add. Annotation : — Dbtd. 'Predegar v. Har- 
wood, [1 929] A. C. 72. 

5295a. — Stipulation converting free public- 

house into tied house. j — Gardner A (ic>. 
V. Cone, No. 52()9a, ante. 

5298. Add. Annotation : — Apld. Gardner v. Cone, 
[1928] Ch. 955. 

5310. Add. Annotation Curtis Moffat v. 

Wlieeler, 11929] 2 Cli. 224. 

5321. Add. Annotation: — Refd. (’urtis Moffat <. 

Wheeler, 1 1929| 2 Ch. 224. 

5341, Add. Annotation : — Refd. (hirtis Moffat v. 

WJieeler, [1929] 2 (b. 224. 

5361. Add. Annotation : — -Consd. Curtis Moffat r. 
Wlieeler, fl929| 2 Ch. 221. 

5367. Add. Annotatim : — As to (2) Refd. He 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 

5450. Add. Annotations: — Consd. Dalton v. 

Pickard (1911;, [1926] 2 K. B. 545, n. ; 
^ Richmond v. SavUl, [1920] 2 K. B. 530. 

5454. Add. Annotation: — Apld. (hiftis Moffat r. 
Wheeler, [1929] 2 Ch. 221. 

5492. Add. Annotation: -Refd, Liggett (Livtu- 
pool) V. Barclays Bank (1927), 137 L. T. 443. 

5508. Add. Annotation : — Refd. Akt. Dampskibs 
Hteinstad v. Pearson (1927 137 L. T. 533. 

5636. Add. Annotation: - .4.v to (1) Consd. He 
Harrington Motor Co., Kx y. Cliaplin, [1928] 
Ch. 105. 


Part XXI 1.^ — Assignment and Devolution of Reversion. 

5701. Add. Annotation : — Refd. Rye v. Fbrcell, 5725. Add. Annotation : — Refd. Bootli o. Thoraa>;, 
[1926] 1 K. B. 446. [1920] Ch. 397. 

5714. Add. Annotation : — Consd. Rye v. Purcell, 5737. Add. Annotation : — Apld. Rye v. Purcell, 
[1920] 1 K. B. 446. [1926] 1 K. B. 446. 


PART XX. SECT. 2, Sl^B-SECT. 2. 

5146 i. Under cooenarU to rebuild — 
Extent of liability .] — Dunkklman v. 
Lister, [1927] 4 D. L. R. 612; 61 
O. L. K. 89.— CAN. 

PART XXI. SECT. 1, SUB-SECT. 2.— 

B. (a) iii. 

tz. General rule .] — Unless there is 


a restriction against tho alu;nation of 
any portion of the demised property, a 
resti^ut upon alienation of tho doiuiKod 
promises does not pi’cvcnt tho aliena- 
tion of a portion. — Cutinha v. Salva- 
DORA Minazes (1926), I. L. H. 50 Mad. 
331.— IND. 


PART XXL SECT. 10. SUB-SECT. 1. B. 

5463 i. A/p/r.s.s- coucuant by 

lessee for payment.]- ~ W here a lease 
contains an CApress covenant to pay 
rent, the lessee continues liable on his 
covenant, althoui?h tho [(Jiisi? is usslgued 
over. -McCrouan v. Edwards (Alta.) 
[1927] 1 D. L. li. 490 ; [1927] 1 

W. W. K. 9.— CAN. 
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Part XXIII. — Notice to Quit. 


5788a. .] — Doe d. Austin v. Cowderoy (1837), 

1 Jur. 793, 

5706. Add. Annoiaiums : — Refd. Roe v, Russell, 
[1928] 2 K. B. 117. Mentd. Loviboiid J. 
& Sons V. Vincent, [1929] 1 K. B. 087. 

5833. After this case add : — 

Law of Pro- 
perly Act, 1925 (c. 20), s. 01.” 

5840. Add. Annotation: — Distd. & N.F. Newman 
V. Slade, [1926] 2 K. B. 328. 


5841. Add. CUaiions 95 L. J. K. B. 894 ; 131 
L. T. 640 ; 42 T. L. R. 607. 

5866. Add. Annotation : — As to (2) Apld. Newmai 
v. Slade, [1926] 2 K. B. 328. 

5979. After this case add : — 

“ See, 7WW, l^aw of Property Act, 1925 (c. 20), 
s. 1 40 (1 ), (2) ; Law of Property ( Amendment J 
Act, 1926 (c. 11), s. 2.” 

5980. Add. Citation : — 95 L. J. Oh. 49. 


Part XXIV. — Determination of Term. 

6144. AdA. Annotations: — As to (1) Distd. Turner 6231. Add. Annotation: — Consd. Richmond v, 
V. Watts (1928), 138 L. T. 080. As to (2) Consd. Savill, [1926] 2 K. B. 530. 

Turners. Watts (1927), 44 T. L. R. 105. 6307a. Agreement by tenant to pay arrears 

6192. Add. Annotation : — Consd. Richmond v. of rent & give up possession.] — The rent of 

Savill, [1920] 2 K. B. 530. premises being in arrear, the landlord 


PART XXIII. SECT. 1, SUB-SECT. 3. 

sm. Lmsr ftuhjcci 1o ItirLdlord'a righi 
to 8vll—WhvJhvr term determined by 
Sitle.] — A kMihu rower ved to the landlord 
“the Tif?ht to sell the. land at any time, 
but the leBBi‘(‘ shall have the rli^ht 
to real) any crop ho has bowu ” - 

Jleld : this elauHe, did not sulfloiently 
provide that, on a sale the t.crni uould 
l)e determiii<‘d ipso facto ; hut,, at th<‘ 
most., only r(»scrv(‘d the rijrht to Hell 
& to det(*nnine the Utui, & uiuiquivocul 
notice of detiTiniuation had to be i^iveii. 
— thiNKWKiN r. Welch, [19281 2 

W. W. R. 2G5 ; 22 Saak. L. R. 522. — 
CAN. 

PART XXIII. SECT. 2, SUB-SECT 1. 

so. Must he rext^onable — Not neces- 
sarily dcicmiiuina lease at end of year 
of icnanry.i — In <hc case of a leoHc 
not governed by Transfer of I*roperty 
Act, 1882, s. IOC, the notice to quit 
nec<l not iiecc8.sanly determine the 
leane at the end of the year of the 
tenancy, but It. must bo roasoiial)le. 
It iH, liuwever, for the linal ct. of foot, 
in ♦*acli oaRo, to detorinino wbat 1 h 
reasonable notice. — Damodak Pkahad 
Tewaui V . Lacitmi I*rasai> Singh 
(1928), I. h. R. 7 Pat. 496.— -IND. 

PART XXIII. SECT. 2, SUB-SECT. 3.— 
A. 

5817 ii. .] — In the case of a 

rural tenancy from year to yi’ar a 
ycar*8 notic.e to quit ib not necessary, 
a reasonable notiex) only being reqnued. 
Notice CTven in Jan. to quit at the end 
of the followmg June is reasonable. — 
Tshabalala V . Van Der Mp:rwk 
(1926), 47 N. L. R. 75.— S. AF. 

PART XXIII. SECT. 2, SUB-SECT. 3.— 

D. 

5837 iv. Where tenant held 

over after termination of inuincy.] — 
A W(!ekly tenant, who. afU'r the 
termination of his t.c'uancy, holds over 
with the consent of his landlord, uith- 
ont anv agreement, other than that 
implied by law from the (M)utiiinane(‘ 
in poBseSHion A' aece])tanee of a weekly 
nmt, continues to hold as a w’ceklv 
ti'uant & Is not, entitled to one month’s 
notice under Conveyancing Act, 1910, 
s. 127, for the deUsmiinatioii of such 
tenancy. — Burnham v. Carroll Mus- 

GROVE THEATREH, LtD. & VICTORIA 

Arcade, Ltd, (192^. 28 S. R. N. S. W. 
169 ; 45 N. S. W. W. N. 23.— AUS. 

5837 V. Week's rent pay- i 


able, in advaned" in arrear.] -Where in 
a weekly Umancy of a dwtdhiig-housc, 
there being no Imding as to the area 
of the premises, it appeart'd that the 
rent was payable w'eekly in advance, be 
tliat., at the dat.e of the service of noti(*e 
to quit, a week’s reut in advaiiei' wa.s 
owinp; : —field : tbo tenant was not 
entitled to the Btatutory noli(*e of at 
least 28 days pi'cscribed by Fair Kents 
Act of 1920, 8. 14, in the case of a 
l(‘HHe(‘ who fluly pays the reut. of the 
dw(‘Iling-hoube leased by bun & other- 
wdso performs the conditions of his 
lease.- -I nner v. Arundell. Nx p. 
Arundell (1928), 22 Q. J. P. 83. — 
AUS. 

5840 1. Wfiat amounts to week's 
notice.] — In order that a weekly 
tenancy may be determmod by a notice 
to quit., the notice must be one which 
expires at tbo end of a periodic w’eok 
from the commencement of the 
tenancy, — How v. Mansfield, I1923J 
N. Z. L. R. 91.— N.Z. 

5842 vii. .]— Uart v. 

Nadeau, Hart v. Hanson (Alta.), 
[1927] 2 W. W. R. 318.— CAN. 

PART XXIII. SECT. 5. SUB-SECT. 1. — 
A. 

sf. Whether demand for possession 
may he included.] — A notice of deter- 
mination of a lease & a demand for 
poss(‘ssioii may bo contained in the 
same document.— -E rnewrin v. Welch 
11928] 4 D. L. R. 498; I1928j 2 

W. W. R. 628.— CAN. 


PART XXIII. SECT. 5, SUB-SECT. 1.— 
B. 

5945 ii. S. 1\ Sandison v. Order of 
Elks (Alta.), [1927] 2 D. L. R. 1024.— 

CAN. 


PART XXIII. SECT. 6, SUB-SECT. 1.— 
A. 

1 i. Lessor after ayreemenf to sell 
leased land ] — ^’The fact that a landlord 
had agreed t.o sell the leased land to a 
third party did not render Landlord 
& Tenant Aet, It. S. 58. 1920, e. 160, 
inapj)licable. He hat! the right under 
t.he terms of the lease to terminate 
it upon such a sale. — Eunewein be 
Welch, [1928] 4 D.L.R. 498; [1928] 
2 W. W. R. 628.— CAN. 

PART XXIV. SECT. 1, SUB-SECT. 2.— 
A. (b) ii. 

sa. Express right of non-payment for 
five days — Terms of lease misunder- 

912 


stood by lessee,] — Upon an application 
for ejectment, the lessees set up the 
answer that they had mistaken the 
terms of the lease & were under the 
iiuprossioo that the terms wore similar 
to thobC of a previous lease, which 
gave them seven days* grace to pay 
the airear rout: — If eld: as the pro- 
vision in the lease giving only five days’ 
grace was clear & unambiguous, the 
aribwor was no dofonee, — I luno v, 
Manne & Mannk (1926), 46 N. L. R. 
68.— S. AF. 


PART XXIV. SECT. 1, SUB-SECT. 3. 

sb. Power given to lessor to cancel 
lease — On breach oj covenatU to pay 
rent — After yimng notice to tenanf — ■ 
Sufficiency of naticc.] — A w^harlHido 
Bite m the B. Harbour, K. London, 
had been leased to applt. by the Umon 
of S. Africa, who was the owner of the 
siU', & an action for ejectment had been 
brought by the S. African Rys. & 
Harboui*s. Clause 2 of the lease of the 
site provided that “ should tbo lossecs 
fail to pay the said rental on the day 
on whie.h tho same shall fall duo, the 
administration, after posting written 
notice to the lesseo’s address, & receiving 
no payment within a further period t)f 
fourteen days, shall have tho right to 
cancel this lease. The rent being in 
arrear the administration purported to 
give the notice requii’ed by clause 2 
of the loabo & thereafter to cancel the 
lease : — Held : a written notice to the 
effect that tho rent was in arrear He 
calling upon tho lessee to pay th(* same 
within 1 4 days from date was a sufficient 
couipUanjoe with the clause. — Winter 
V. S. African Rys. & Harbours, 
[1929J App. H. lOO.-HS. AF. 

PART XXIV. SECT. 1, SUB-SECT. 4.— 

B. (b) i. 

6221 i. Re-lctting — To new tenant .] — 
When following notice of forfeiture of 
pltf.’s lease the lessor executed a lease 
of the same premises to another lessee : 
— Held : there had been an effectual 
re-entry. — Winter v. Cai*ilano 
Timber Co.. [1927] 4 D. L. R. 36 ; 
varying, [19273 2 B. L. R. 784 ; [1927J 
1 W. W. R. 811 ; 38 B. C. R. 401. - 
CAN. 

PART XXIV. SECT. 1. SUB-SECT. 4.— 

C. (0) 1. 

6308 xiv. .1— Gordon v , Wil- 
helm (Sa8k.)J1026] 4 D. L. R. 1042 ; 
[1926] 3 W. W. R. 641.— CAN. 
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obtained judgment against the tenant for 
possession of the x^rt'miscis. Subsequently 
a document was signed by the t(‘nant, which 
provided that, if the landlord would with- 
hold the writ of poss(‘ssion, the tenant would 
pay the rent giv(‘ u]) poss(‘ssion of tlu‘ 
Iiremisos at the end of tlie quarter : — HeJd : 
the document was not inconsistent with the 
tenant’s right to obtain re^licf against for- j 
feiture under .lud. (Consolidation) Act, 1925 1 
(c. 49), s. 46. — Nanok V, Naylor, 1192S1 I 

1 K . B. 268 ; 97 L. .1 . K. B. 89 ; 1 8S B. T. 1 (>5 ; ! 

44T. B. K. n,C. A. j 

6315a. On payment of rent How rent ' 

calculated.]— Doe d. IJarooukt r.B,oE (1818), i 
4 Taunt. 888 ; 128 E. B. .^>79. | 

6352a. On person on premises.] -Where a noti<‘(‘ 
;iddr('ssed t-o th(‘ Jess(*(‘ is left wit h a person i 
on the pr(‘inises, <V ther(‘ nr(' roas(»nabl(‘ ' 
gj-ounds foi- supi)osing that that p(‘rson will 
pass it on to the l(*ss«‘e, th(‘ sei'vice is good 
within Baw of J*roper1y vXet, 1925 (e. 29). 
s. 196 (8).- (Unnon Brewery (’o., Btd. t\ 
SKiNAL ri{.Ess, J.TD. (1928), 189 B. T. 881 : 
44 T. I.. U. 486 ; 72 Sol. ,Io. 285. 

6356. Add. Arninfations : — Refd. Field v. Curnick, 
[1926] 2 K. B. 874 ; Marsden Ilfwes, [19271 

2 K. B. 1. 

6358. Add. Annofafions Apld. Sedgwaek. (V)llins 
V. Kossia Insce. of Pet i*ograd (192r>), 186 B. T. i 
72. Refd. Employers’ Biability Assee. (\)rpn. ' 
V. Sedgwick, Collins, [1927] A. C. 05. | 

6388. Add. A nnofithon : Refd. Tj'edc'gar r. liar- ! 
wood (1928), 97 J.. J. Ch. 892. 

6391. Add. Avnoiaiion :—Aff io (2) Refd. lie I 
Oridiths, Jones v. Jenkins, [1926] Ob. 1007. 1 

6393. Add Annoiatiov : - Apid. Chaplin v. Smith, I 
[1926] 1 K. B. 198. 

6435. Add. A'niioiaiion : — Mentd. Busby 

Avgberino, [1927] 2 Cli 

6558. Add. Anxoht/ion : Consd. Tiirma* r. X\5itts 
(1928), 97 B. J. K. B. 198. 

6573. Add. Atmolaiions : Apld. J\imer v. Watts 
(1927), 44 r. B. U. 195. Refd. Tuiikt r. 
Watts (1928), 1.88 B. T. 980. 

6627. Add. Ann<d(di<nis: —Mentd. Jle Darwen A: 
l*earce, Associatfal i*a.p(‘r Mills r. Ba.rn(‘s 
(1929), 95 L. J. (8i. 187 ; Sinitli r. \\5kk1, 
[1929] 1 Ch. I I. 


6636a. Substitution of licence or tenancy at will 
under purchase agreement — Rescission of 
agreement.] — By an agrienient in writing 
dated Aug. 28, 1926, dift., the w^eekly t(*nant 
of a house* to wliicli Bent Restriction Arts 
a.i>]>ln‘d, agreed to bny it from pltf., the 
landlord, for £990. JJk* agreeini'nt- provided 
that deft. aekiu)w4i*dg(‘d owing ])ltf. £98 I 
.arr«‘ars of ri'-nt . \ that pltl. would aecejit £59 
in setthanent ; 1 hat. until e(‘rtain mtges. had 
bt‘t‘n transf(*]’!vd fi*om ])ltf. to dt‘ft., pltf. 
should r(‘ina.in in absolute ownership of the 
])r(‘iuisos ; A. that/, unt il eoirq)h‘tion of the 
eonveA aiici', di'it.. who w^as to remain in 
]K>ssession, should pay to pltf. interi'st on the 
1*959 at the" rai-(* of pel* i*(*nt. with interest 
on interest d/»ting Irom Se]>t . 1, 1926. Deft, 
also agreed to ]).*iy certain d(‘poHit-s, ])ltf., 
on faiiun* of such ])a>m<‘nts, t.o he entitleil 
to rescind tJe* a.gri*enu‘nt A: enter into pos- 
S(*ssion ot the house*. Dett. agi*eed to inain- 
kun tlu* lu>us(‘ in a, good stat/<‘ of repair & to 
pa.y rates. ta.\t‘S, A insurance. On Ftdi. 27, 
1927, ]>Uf. rescnuh*d the agret'inent under 
tin* }U)\\(*rs r<‘S(‘rva*d in it, but dett. retused 
t.o give* him iK)SSi‘Ssie)n e>l the* Jumse* : Held : 
(1) tlie* (*n<*e*t e>l t/lw* agn‘ement, as indicating 
tlie* mte'ution e>t the* pa.i*tie‘H. wuis to determine 
the* w(‘(‘Uly tonanev , A t.e> substitute feu* it 
e*it.he*r a licenc e* oi* a, t-enancy at will, whi(*li, in 
its turn, was re*vok(‘d or elete i Miint'd by the 
i*ese*ission of the }uu*eiiase* agree'iuoiit, A de'ft.. 
had no contrae*tuaJ right to i*i‘sist the claim 
for })osse*ssion ; (2) de‘ft. was not protected 
by Be'iit B('sti*ie*tion Ae*ts, ' * ..v*.. 

^^.ig. 28, 1926, ele‘ft. rt inaine'd in iK>ssession 
of the liouse* by vii-tue* of the* contract of 
])urc}iase*, A not. a,s a. sl.atutory tcitia-nt, A 
unde*!* that cont.rae t she* was eithe*r a. licensee 
or a. te'naut at will, A alt.e'i* it.s rt‘se*ission, if 
she* lia,d been a lic(‘nse*e*, she* was not a. temant 
whe> had h(‘ld ove‘i* under the* Acts, A if sir 
liael be*(‘n a te*nant at will, Jier tenane*y liad 
bee*iL at no rent. A, by Increase* of He‘nt A- 
Mtge*. lnte‘rest ( Kestrictions) Ae*t, 1929 
(c. 17), s. 12 (7), it must be* ignored, with the 
i*e‘Sull. that, tlie* house* was to be tre*a.t.e*d as 
uiit.e*uanteel A i)ltf. had an um*e*st-rictod right 
to recove'i* possession of it- ; (.‘i) the* reiscission 
of the* j)ui*e*|]a,s(* agre*em(*nt did nf)t. deprive 
]»lt l. ot his right t.o tlie a,rre‘a.i*s of rent wiiich 
had ac(*rued due* to him h(‘fe:)re the* agre^ement 


PART XXIV. SECT. 1, SUB-SECT. 4. 

D. (a) i. 

6322 viii. ] Where a gjuiil of 

land 1o the’ eongfregal ion eif 8. iM*oviele(l 
tliat if the (ionpre’galioii slioiild become 
united with tiny other congreK'atjon or 
cease to exist a,s a M*pauito & 
indeiieudrrit congregation, tin; grant 
should bcaionie alisolutely null <5^ void, 
A a power of re‘-e*nti*y was i*eserved to 
the* grantor, A the* grantor serve*d a 
notice demanding iiosse'ssion on tin* 
^‘oiind that the; grant ha.d become null 
A void by reason of tiui union of the 
t*ongi*e*gations of C. & 8. . -Held : 

a KUificieiit notice, was a condition 
b*’^oedi*nt to enforcing the forfeiture, 
A the notice given was not siiifleieiit - 
Walsh v. Wigtitman, [1027 J N. I. 1. - 


PART XXIV. SECT. 1, SUB-SECT. 4. 
D. (a) ii. 

6334 i. Particulars of breach' -Must I 
pre^C' — Covenant to sell only gooo 
amhorised by lessor .] — Gordon i 

1042 ; [1026] 3 W. W. R. 64 i.— CAN 

J.8. 


PART XXIV. SECT. B SUB-SECT. 4. - 
D. (e). 

6396 j. Umohi.st n hohd jnuu rdttj 
lit -Ditrii on biini.rn /dry Lro'ir oj 

hrnt'ffd hous( <l (dint jtnmisrs I 
IJrfd : a lea^* ot ji lieeiiM'd house iV 
pienuses, v\ilh tin out-ottn*es, vanl \ 
ga.rde*n A two snndl dwt lling-tiouM s 
at the rear ivas a leas» of “a tiou^<‘ 
used or int,(*iide(l to he used a> a pul)lje- 
iionse oi a beeri^hop ” williiii CJoii- 
v<*\aiie*ing Act, 1 S!)2, s. 2 (3) (e), as 
the* meliisioii ot tin* two small dwelling- 
house's m the* I<‘as«* did not e'xe.lnde' it 
from t he hiib-seetion. - -fiV IlRKW 

[1020] 1. R. :»oi — IR. 

PART XXIV. SECT. 1. SUB-SECT. 5. — 
A. (a). 

6436 ill. Covenant by landlord to 

supply goods — lAimilord offering to 
.supply goods after serving noUee of 
breach of covenant — No waiver.] — Re 
Jackson (J. lb). Ltd A GE-rrAS, [10261 
2 1). L. R. 721 ; 58 O. L R. 564. — CAN. 

PART XXIV. SECT. 1, SUB-SECT. 6.— 
A. (d). 

6517 i. IVherf insufflcieni disfres.s on 

«)13 


pntiHSis 1 In an action tei iveo\e! 
jfussrssinii (»l i)i'( mist-s undt i a lease* inet- 
viding fo) lor b'ilnre foi* iion-paA me*iit 
o< reTit. - lldd the lessen must pi*()\c 
that he has elistiiiined, A (hat iie» 
siillieieut dislre'ss was te be* loimd uii 
the* iu(‘inis(‘s eounteivailnig I be* i-eiit , 
iN a.n ins\ilU(*ie‘nl distie’ss is md a 
w.ilveT eif the light e>l ii*-(nl!\ 
IlMiVKY r. ,IoiiNs*r()\ (1001), s Mid. 
i.. 18 10 1. -NFLD. 

PART XXIV. SECT. 2. SUB-SECT. 3.— 
B. (b) I 

nd. Agreement atUd on by parties.] - 
The renunciation of an existing leaso 
by th(i tenant, A the gram of a new 
leaHo by the landlord, can ho inferred 
from a written obligation on the; part 
of the lamllorel to grant a new h*aKe 
followed bv* actings of parties amount- 
ing to rci interne nt ns A by possession 
on the part of the tenant, not only 
wiiere the landlord is a fee-simplo 
proprietor, but also where he is an heir 
of entail in jiossesbioii ; A a lease so 
oonstilnted is binding upon suecAied- 
ing hell's of entail. — CAMPBKin'OWN 
Coal Co. v. Argyll (Duke), [ 1026] 
S.C. 126. -SCOT. 
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was made, but it did destroy deft.’s right to 
enforce the agreement with pltf . to accept a 
less sum than that which was in fact owing. — 
Tukneu V. Watts (1927), 07 L. .T. K. B. 92; 
44 T. L. R. 10 r>; 26 L. G. R. 78, 1 ). C. 
Ajfd. (1928), 97 L. J. K.B.403; 138L.T.080; 
92 J. P. 113; 44 T. Lc. R. 337; 20 L. G. R. 
261, G. A. 

6656. Add, Amioiation : — Refd. Metcalfe v. Boyce, 
{1927] 1 K. B. 758. 

6674a. — .J - In 1910, deft., a county police 

constable, became quarterly tenant of a 
house*. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied by police con- 
stables, dec;ided that for the future the chief 
constable should be the tenant of those * 
houses, that the constables should occupy 
tliem as servants, that the chief constable 
should pay all rent, rates & taxes, A that a 
deduction should be mad<‘ in respect thereof 
from the men’s pay. Deft, knew of, A made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft, took to 
the police office, received the full amount 
duo, & i)aid it at the (*stai(? office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
Mo demands for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft, continuing to occupy 
i/he house & Ixis name remaining on the 
estate books as tenant. There was no 
written suri*endcr or assignment of the 


tenancy; — Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft, agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft, to accept the surrender & accept the 
chief constable as his t-cnant, & that the deft, 
would in future occupy the house as a 
servant of the chief constable & not as a 
tenant, &; on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft, was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy.— Metcai.fk v. Boyck, 
L1927] 1 K. B. 758 ; 96 L. J. K. B. 376 ; 136 
L. T. 606 ; 91 J. P. 55 ; 43 T. L. R. 149, 
D. 

6716. Add, Annotations : — Consd. Metcalfe v, Boyce, 
[1927] 1 K. B. 758. Mentd. I.^yzell v. Thomp- 
.son (1927), 137 L. 106 ; Bournerriouth- 
Swanage Motor Road <fc Ferry Co. v, Harvey 
A Sons, 11929] 1 Ch. 686. 

6762. Add, Annotations : — Consd. Dalton v. 

Pickard (1911), [1926] 2 K. B. 645, n. ; 
Richmond v, Savill, [1926] 2 K. B. 630. 

6764. Add, Annoiaiion : — As to (2) Consd. Rich- 
mond V, SaviU, [1926] 2 K. B. 530. 

6766. Add, Annotation : — Consd. Richmond v, 
Savill, [1926] 2 K. B. 530. 

6767. Add, Citations : --95 L. .7. K. B. 10,52, n. ; 
136 L. T. 21, n. 

Add. Annotation : — Consd. Richmond v. 
SaviU, [1926] 2 K. B. 530. 

6768. Add. Citations 95 L. J. K. B. 1042 ; 136 
li. T. 15. 

6848. ‘Add. Annoiatioyi : — Refd. Morris v, Harris, 
[1927] A. 0. 252. 


Part XXV. — Delivery and Recovery of Possession. 


6925. Add. Annotation : — As to (1) Refd. Marsden 
V. Heyes, [1927] 2 K. B. 1. 

6945. Add, Annotation : — Mentd. Anchor Trust Go. 
V. Bell, [1920] Oh. 805. 

6957a. Determination of tenancy by notice to 

quit “ or otherwise ’’ — Mortgagor attorning 
tenant — Provision for notice in mortgage 
deed.] — A rntge. deed contained a clause by 
which the mtgor. attorned tenant from year 
to y(*ar to the nitgees. at a nominal rent. 
It was also provided that, if the mtgor. 
made default in payments under the deed, 
the mtgoes. might give to the mtgor. seven 
days’ notice in writing to determine the 


tc‘nancy created by the deed. The mtgor. 
defaulted & the mtgees. served on liiiti a 
notice to quit. The* mtgor. refused to give 
up possession :~ ~IIeld : the term or interest 
of the mtgor. in the mortgaged property 
had been “ duly determined by a legal notice 
to quit or otherwise ” within above Act, 
&, therefore, justices had power to issue a 
warrant to giv(* possession of the property 
to the mtgees. — Dudley & Dlstrict Benefit 
Building Hociety v. Gordon, [1929] 2 

K. B. 105 ; 98 I.. J. K. B. 486 ; 141 L. T. 
583 ; 93 J. V, 186 ; 45 T. L. R. 424 ; 27 

L. Q. R. 448, D, C, 


PART XXIV. SECT. 2, SUB-SECT. 3.- 
C. (b) i. 

k i. .] — Lk Cain v. Wieland 

(1862), 4 K. & G. 71, n.— CAN. 


PART XXIV. SECT. 2, SUB-SECT. 3. 

D. (b). 

6688 !ii. * .] — 1 »etkopolis r. 

Clauke, 11 '.<281 1 D. L. R. 1012; 60 
N. S. R. 22.— CAN. 

p i. .] — Hdd : retention of the 

keys & advertising the house for rent 
were ambiguouB acts ; they were, 
upon the ovldonoo, referalile to the 
lessor’s promise tb try to rent the house, 
did not show an aeceptonco of a 
siurendor.^ — G reen r. Trf.hs (1927), 60 


O. L. R. 151.— CAN. 

PART XXIV. SECT. 3, SUB-SECT. 1. ~ 
A. 

6771 ii. .] — Dai.ye r. Robkut- 

eoN (1860), 19 U. C. R. 411." CAN. 

PART XXIV. SECT. 6. 

sa. Forfeiture clause — Object of.]- 
He Staviss, mv. (1928), 66 Que. 8. C. 
474.~CAN. 

PART XXV. SECT. 2. 

6916 i. Grounds for interference by 
court.] — ^Whore, following a dispute, 
a settlement was made, by which the 
tenant was to quit the premises, & the 

914 


tAinant vacated accordingly : — Held : 
the tenant’s claim for damages for 
eviction & to set aside the agreement 
for settlement should bo dismissed, 
as the tenant was not at such a dis- 
advantage with the landlord as to call 
for the intorvoution of the ct. for his 

E roteotion, & he must stand by the 
argain he made. — M cKay v . Sex- 
SMITH (1914), 29 W. L. R. 210; 2C 
D. L. R. 986.— CAN. 

a i. 2'enant holding over <£• paying 
— Subsequent rum-payment of rent,] 
— Ejectment lies for non-payment of 
rent tmder Consol. 8tat., c. 83, s. 19, 
where the tenant continues in possi'ssion 
& pays rent after the expiration of the 
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Part XXVII. — Rent and Mortgage Restriction Acts 


7027a. Notwithstanding tenant ceasing 

personally to reside on premises— Members of 
tenant’s family residing on premises.] — Kreit- 
MAN V. ViDOPSKY (1927), 43 T. Li. R. 335, 
jD. 0. 

7032. Add. Amiotaiion^ : — Refd. Roe v. Russell, 
[1928] 2 K, B. 117 ; Lloyd v. Cook, Goudge 
V. Broughton, Simson v. Miatt, Bartrani 
Brown, Barke^r r. Hutson, [19291 1 K. B. 
103. 

7036. Add. Annotations : — As to (2) Apprvd. Lloyd 
V. Cook, Goudge v. Broughton, Simson i». 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. Refd. Catto v. Gurry, 
[1926] 1 K. B. 460. 

7037. Add. Citation :—2i L. G. R. 321. 

Add Annotations : — As to (1) Dbtd. Brooks v. 
Liffen, [1928] 2 K. B. 347. Apprvd. Lloyd r. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Apld. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley r. Wilson, 
[1927] 2 K. B. 279. 

7037a. .]' -Lloyd v . (kioK, Goudojk v . 

Broughton, Simson v . Miato, Bartram v . 
Brown, Barker r. Huthon, No. 7352d, 
post. 

7037b. Rent-free tenancy.] — The Kent Restriction 
Acts afford no protection to a tenant who is 
rent-free. — Bracky v. Pales, [1927] 1 K. B. 
818 ; 90 L. J. K. B. 30.5 ; 136 L. T. 282 ; 43 
T. L. R. 69 ; 25 L. G. R. 156, D. C. 

Annotation : — Refd. Tumor r. Watts (1927), 44 T. L. JL 105. 

7037c. .] — Turner v. WArrs, No. 6636a, 

ante. 

7040. Add. Annotations: — As to (1) Dlstd. Leslie 
V. Gumming, [1926] 2 K. B. 417 ; Ebner v. 
Lascelles, [1928] 2 K. B. 486. As to (2) Apld. 
Ratkinsky v. Jacobs, [1929] 1 K. B. 24. Refd. 


Thompson v. Rolls, [1926] 2 K. B. 426 ; Uoyd 
V. Cook, Goudge v. Broughttm, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. 

7041. Add. Citations L. .1. K. B. 1007; 24 
L. G. R. 315. 

Add. Annotations : — ds to (1) Refd. Ebmu* 
Lascelles, [1928| 2 K. B. 486. As to (2) Refd. 
Thompson r. Rolls, [1926] 2 K. B. 426. 

7041a. - ~ -.J - -Where the tenant of an <*ntire 

house within the limits (►f th(‘ lh‘nt. Kestric- 
tion AeJs sub-hds part as a d\\elling-l»ous(‘ 
ther(‘by IxToines mesne tenant t>f the wlioh* 
premises, the part sub-lid; 1 ‘i‘mains umlej* the 
j)rotection of t hi' Act s b> reason of tlie 
proviso to 1923 Ait, s. 2 (1). — I )o.>LENDrETTi 
r. Ryan (1929), 111 1.. T. 23!) ; !)3 .1. P. 206 ; 
15 T. L. R. 4.32 ; 7.3 Sol .fo. :1JS ; 27 L. (h R. 
451, 1). C. 

7047. Add. Ciialion 21 L. G. R. 147. 

Add. Annotations : -Distd. (k)hen v. Gold, 
119271 1 K. B. 865. Apprvd. Lloyd v. Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
] K. H. 103. Refd. Catto v. Curry, [1926] 
J K. B. 460; Oakley v. Wilson, 11927] 2 
K. B. 279. 

7049. Add. Annotations : — Consd. .Tevrish Maternil y 
Soc. Trustees v. Oarfinkle (1926), 95 Jj. J. 
K. B. 766. Dlstd. Barton v. Keeble, [1!)2S| 
Ch. 517. Refd. Brooks v. Liffen, (I92SJ 2 
K. B. 347. 

7051. Add. Cdaiions 135 L. T. 470 ; 24 I.. G. R. 
643. 

7057a. .] —Certain x>remisos, x^art of which 

was used as a sho}>, had been let to a. tenant 
who resided on those promises. The land- 
lord having si'rved u}>on the tenant a ni>tice 
to increase the rent, tlio t(*nant claimed t-o hi' 


JfHHf. — P oe (1. T)EV’’E«Kur. Hoe (1H8S), 
27 N. H. 11. 191. -CAN. 


PARTXXV. SECT. 4, SUB-SECT. 2.— 

D. 

c i. — - " When ajtjjlirablc - Not to 
land purchased at tax sale.] — Fyhui v. 
Huukk, [1924] 4 1). Ij. R. 415 ; fl92i] 3 
W. W. R. 328 ; 1‘J Sask. L. R. 28. — 

CAN. 

c ii. Not by purchaser under 

agreement for sale — No assigninent of 
least . ^ — Be Bergen & MoiT, [1924] 
1 D. L. R. 499 ; [1924] 1 W. W. R. 494 ; 
18 Sask. L. R. 290. —CAN. 


f i. Appeal — Order by judge in 

chambers .] — No appeal lien to the Ct. of 
Appeal from an order made by a judge 
of the K. B. In chaiubors, on an appeal 
to him from an order made by a district 
ct. iudge on an application under 
Landlord & 'fenant Act for a writ of 
posHosaion. — Canada Trust Co. v. 
Schultz (Sask.), [1926] 4 D. L. R. 
724 ; [1926] 2 W^. W. K. 797. -CAN. 


f ii. l*roeeedings for— Whether 

applicable in involved rase.] -l*ltf. Hold 
a property in Vancouver to doft-H. 
under agreement for sale for $40,000. 
Defts. wont into possession & after 
paying $21,000 wore in default. The 
parties then entered into a fui'ther 
agreement whereby the option to 
puicho«e was still in force, but the 
payments to be maile were expressed 
in rent. After making further pay- 
ments amounting to $2,500, defts. 
were again in default, & pltf. applied 


for & obtuiiied a writ of poHsesKion 
under the oveilioldiiig HoetloiiH of 
Landlord & Tenaiil. Act : — Held : m 
a ease ho involved cY in which if action 
bad 1)0011 ])n)uglit relief again->t foi-- 
feiturc might, be e.onHidereil, the 
Kcotion of Landlord tV TiMiant. Act. 
invoked did not a.i)])lv , Hiiiinnorv 
roniody HhoiiJd not be invoked exeept, 
in oases of tlio ordinaiy relationslup 
of landlord & tenant. -It a v r. Runv 
Hoit, 119281 1 1). L. \l. 177, 39 

B. C. R. 128. — CAN. 

f iii. Injunction against enforcc- 

nienl of — A clam pr ruling fo determine 
construction of lease.] — Wej.i*h v. Eu.ve- 
WEIN, [1928] 3 W. W. R. 20. CAN. 

q J. — — Based on wrong decision — 
Irregularities in proceeAlmgs—Valulity 
of order. I — The fact tliat Hinnrnarv 
proceedings under LaiidlordH & Teiianl-s 
Act were not, entitled in l,he ct,, as 
I)rovi(led by Meet. 21 of tlie Act, & the 
fact that the paperK were not sei-ved 
as provided m sei-t. 16 thereof, are 
liTcgiilaritieH whiidi eannot, l)e attacked 
except ill the proceedings Mieinselves 
or on an ajipeal. — TuurH v. Thomson, 
[1928] 3 VV. \V. R. 666.— CAN. 

PART XXVII. SECT. 1, SUB-SECT. 1. 

7022 i. Apphcaiion to premises — 
Letting not necessary .] — The proviaions 
of Rent & Mtge. Restrictions Act, 
1923 (No. 19 of 1923), relating to the 
restriction of rent, only apply as 
between landlord Sc, tenant, & ara 
applicable only to a house which is 
let.- Wallace v. Fogarty, [1926] 
I. R. 255, 257.--IR. 
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PART XXVII. SECT. 1, SUB-SECT. 2. 

Continuation of apjdination of 
Ids — Subdetting furnished of vn- 
furnished house-— Destruction of identity. ] 
rh(‘ widow of a tenant of a bouse 
let iinfurniHhod sub-let the house 
fuiiiished : — Held: the widow bji 
hiib-lctting till) house furnished made 
it cease to ho a house to which Rout Sc 
Mtge. Restrictions Act, 1923 (No. 19 
of 1923), applied. — Kavanagh v 
Whittle, [1926] I. R. 425, 428.— IR, 

PART XXVII. SECT. 1, SUB-SECT. 3.- 
A. (a). 

7045 ii. — Bent <£• Mortgage 

Restrictions Act. 1923 (No. 19 of 1!)23;, 
s. 3 (1).] — The words “ let as a si'parat e 
dwelling ” apply to “a house,” at. 
well as to “ a part of a house ” — 
Wallace v. Fogarty, [l!»26] J. R. 
255, 257.—- IR. 

PART XXVII. SECT. 1, SUB-SECT. 3. - 
A. (b). 

7055 i. Shop.] Premises jii ii count ry 
town were let to a (,enan1 under a single 
contract of lease, vS: at an nnajijiortioned 
wnt of JcHH than £70. The subjects 
conKiHted of a (Juelllng-liouHe, tY ot a 
room used as a Hliop, S: const meted t.o 
serve that, piiiiiose. Tlio house Sc the 
shop had separate entrances from the 
street, Iml there WTis internal com- 
munication between tlioin. The land- 
lord having brought an action of 
removing from the shop : — Held : the 
unit; of location was a complex one 
consisting in part of a dwelling-house 
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])rotoctu(l under the liont Tlestriotion Acts : — 
Jlehl : as tlie t(*nani dwelt in the liouse & 
)uid a ri^lit to dw(dl tl»ere, the house was a 
dwelling-house, the fact that ])art. of if- 
was u.sed lor busuK'SS f)urposes did not prevent 
it helium a dwelhnj^-liouse to wiiich ifl20 Act, 
s. 12 (2), ap])li(*(l. -llK'KS V. Snook (1928), 
IKl ,1. V, 55 ; 75 Sol. Jo. 15 ; 27 L. O. U. 175, 
C. A. 

7061. Add, Anvoiaiion : — Consd. Ijeslio v, Cutn- 
ming, [1920] 2 K. B. 417. 

7082. Add, Ayutoiaiionti : — Refd. Ijeslie v. Cum- 
rniriL-, [192012 K. B. 417; Khner r. Lascelles, 
[192812 K.B. 480. 

7063. Add, CiiaHonfi L. .T, K. B. 1; 151 

B. T. 21 ; 24 L. G. 11, 27. 

Add, Ayntolallmi^ : — ^l.s- /o (1) Folld. \V<‘s(. 
Wah‘S .loinf Board for f-he Miudallv Defect i\ e 
V. Kvans (1928), 159 I.. T. 582. Refd. Ivcslie 
r. ('umining, [1920] 2 K. B. 417; Thom])son 
?' Bolls, [192012K.B.J20; Kbiar Bascelles, 
11928] 2 K. B. m\, 

7067a. Dwelling-house taken for purpose of 

subletting. b A dwelling-liouse coiisjsted of a 
gT’ound lioor tV l^aseraeut. Tlie tenant did not 
luTsc'ir oc(‘U])y tiie dwelling-house oi* any ]»art. 
of if, but. sublet the ground floor furnisii(‘d, 
tV th(‘ basi'iuenl unfuiiiished, to sub-f.(uiaiils 
uhose occupation ceas(*d sliorfly Ixd’oin* the 
(‘lal of tie* f.<uianc> : Held : 11120 Act was 
not pre\(‘nf-<Ml Iroin a])|>lying to t]i<‘ dwelling- 
house, so as to entit.I<‘ tin* ti*nant io r<‘ly 
U]K>n sect-. 2 (5), because* (1) fbe tenant l-ook 
\ used (lie tlw elling-lious(‘ oiiIn lor (Ik* ]>ur- 
]>osi‘ of sul)l(‘ftnig it., inasinueli as the taking 
iV user ol J)I‘(*tiiis(‘S only iol* t hat juirpost* did 
not niak(‘ tlieni business premises t-o which 
th(‘ Act dnl not a.]»}dy ; (2) the t.iuiant. did 
not lierselt occuj)> f lu* dwelling-liouse, A li<*r 
sub-tenants ceas<*d t.o occupy it liefoi'c tlie 
end ol t lie t ('iiancy ; (.5) t lie buiant had sublet 
the ground floor lurnisbed to sul>-t.(‘nants, who 
ceased to occujiy if, before the end of the 
tenancy.- Bunkk r. Bas(’KLLKS, [1928] 

K. B. 180 ; t)7 B. .I. Iv. B. 197 ; 159 B. T, 
JB) ; 92 J. B. 1 11 ; 4i T. B. B. dOO ; 72 
Sol. .Io. 5(i5 ; 20 B. G. B. 2{)5, 1), (\ 

7090. Add, Avn<daiioii ; -Refd. IJoyd v. Book, 

tloinlge V, BiHuighton, Simson v. Miatt, 
Ihut ra.m r. Bi*own, Ba]*k(*r r. Hutson, 1 11129 I | 
1 K. B. 105. j 

7091. Add. Citaiioii :--2 i G. B. 250. | 

Add Afmotadon ^'. : — Apld. l>oulin v. Purcell 
(1920), 15(; B. T. 055. Apprvd. Lloyd v. Cook, 
Goudge V, Broughton, Siinst>n Mjatt, 
Bartra.ni r. Brown, Barker v, Jlutson, [1929] 


1 K. B. 108. Folld. Domendietti v, Ryan 
(1929), 141 B. T. 259. Refd. Oakley u. 
Wilson, [1927] 2 K. B. 279. 

7095. Add, Citation .-—24 L. G. R. 321. 

Add Annoiations : — Dbtd. Brookes v, Liflen, 
1 1928] 2 K. B. 347. Apprvd. Lloyd v. Cook, 
Goudge Broughton, Simson v. Miatt. 
Bartrani v. Brown, Barker v. Hutson, [1929] 

1 K. B. J03. Consd. Ratkinsky v. Jacobs, 
[1929] 1 K B. 24. Refd. Oakley v. Wilson, 
J1927] 2 K. B. 279. 

7097, Add, Annotation,^ : — As to (1) Distd. TiOvB 
btmd (J.) A Sons v, Vincent, [1929] 1 K. B. 
(>S7. Gc/icm/Z/y, Refd. Roe v, Russell, lf928j 

2 K, B. 117. 

7101. Add. Annoiaiions : — Distd. Ebner v. Las- 
cell(‘s, [1928] 2 K. B. 486. Consd. W(‘st 
Wales Joint Boai*d for tin* Mentally Defective 
V, Evans (1928), 159 1.. T. 582. 

7103a. Application of 1920 Act, s. 2 (3),| 

— Ebnku V. fiAscEKLES, No. 70C>7a, autv. 

7103b. — - Where thei’o lias been no 

dcdault- by a. tenant under 1923 A(;t, s. 4, 
no order ak all for jiossession or ejtictment can 
b(' mad(' in resjx'ct of premises jirotected 
by the Act, so long as they are lawfully 
occu))i(*d ; tk the fact that a tenant has sublet 
the wdioh* A does not occupy any part- him- 
s(‘lf wdll not be a ground foi- an order for 
p().ss(‘Ssion bi*jng ma.d(' against either t/(mant 
or sub-tenant. — West Wai.es Joint Boaud 
FOR Mentally Defective v. Evans (1928), 
J59 L. T. 582 ; 44 T. L. Ji. 565 ; 26 L. G. IB 
J17, IK C. 

7105, Add, An noia I io //.S' : ^Distd. Lovdbond (J.) 
A Sons r. A'^incent, [1929] 1 L\, B. 687. Refd. 
Bhx* V. Russell, [1928] 2 K. B. 117. 

7107a. Daughter of deceased tenant.] — J)(‘ft.’s 
lather, wdio w^as the statutory t(‘nant of a 
dw(‘lliiig-1iouse to wliicli Bent Restriction 
Acts a,i>pli(‘d, died irit(‘state c'c leaving no 
AVidowL l)eff'. was adinitt(*dly a. member of 
her father’s family, “ residing w'itli him at 
tlie time oi bis deakh,” within 1926 Act, 
s. 12 ( 1 ) (</). When lx*, died deft.’s father 
owed six iminths’ rent- to the landlord of tlio 
house : — //rid : d(*ft. w^as a statutory tenant 
of thc^ premises, A, laid to observe all the 
tej’iris A conditions of tlxj contract of 
w hndi lior father had originally held, ouu uer 
statutory tenancy Jiad l)t*guu with her, A 
she was not liable to pay tlie arj*ears of rent 
owkng by lier father at the tiim* of his death, 
they bt‘ing a liability which liad b(*en imairred 
by a preceding tenant. — T ickner v. C'lifton, 
[1929] 3 K. B. 267 ; 98 L. .7. K. B. 69 ; 146 
L. T. 156 ; 95 J. P. 57 ; 45 T. L. K. 55 ; 72 
Sol. Jo. 762, D. C. 


A in ]niT(, of u t^llov, Ihr Inttur was not 
pail ot the d^\ullmg-l^onh<,, A accord- 
intrlv Incu'asc ol IN-nt A* ISLti’lagr 
IntiMust eJU'st lift ions) Aft, I'J'Jd, did 
not apply to it ; A <lffp(M of rfinoTing 
grant f<].— J\rrj.Y]\ioN'rs 'I'ursi’ess r. 
Jtoss, |II)2‘1J S. (J. (Ct. ol Sfhs.) 

SCOT. 

PART XXVII. SECT. 1, SUB-SECT. S.~~ 
D. 

c. For tlif Mord hotel in tlm 
fatcinvords fnilistituto the nurd 
“ hovse," 

c i. .] — A farmhouse was 

let. with a fa.im, the tcnancT expiring 
at Mn-rtmiiiaR ]l)2n. In Mar. I!i22. 
tlif tfiiaiit sub-let the bouse, gardeu, A 
ei'rlrun otllecs at a rent, of the 


ratable value of the grarden A' office 
bniup less l.han one-quarter of that r 
the house. On the expiry of the fan 
leuaiiey at MarlinTDas 1923, the lain 
lord lot to the subtenant Iho housi 
garden, A otlieos, with the Bteading ( 
1 a i ll ly ai d, a t a lent of £3.1 . Tho i a.tab] 
value of the pardon, otUees, steadiui 
a iurni>ai*d v\as more than one-quartt 
of that of the house :—Z/cW .* as IL 
value of the land A other premises li 
uitli liio liouse since MartiumavS 192 
exeoodi'd one-qiiart('r of that of th 
liouse, 1920 Act did not apply to tli 
subjects, the addition of tho farmyar 
A' sU-adinp having allorod the identit 
house, & thus elided sect. 12 (t 
Act. — Haldane v. Sinclaii 
119271 S. C. .562. —SCOT. 


PART XXVII. SECT. 2, SUB-SECT. 4. 

7106 i. ICxccuior of lenant.] — Held: 
a tenant’s rights under 1920 Act were 
altogether personal, & no interest 
m (loe.oased’s tenancy could devolve 
on defts. as her oxors. — D rurv v. 
Johnston, [1928] N. I. 2.5.— IR. 

sd. Iffdo/n or member of dATcosed 
tei/a//t's fomd/j.]- -V]U. was tho owner 
of a dwciling-house subjoet to Increase 
of Pent A. Mlgc. Interest (llcstrie- 
tioiis) Act, 1920. Tht! jiremiMes had 
hc(‘n let as a weekly teiianey, in or about 
192:>, to N., who was then in ]>ltf.’s 
einiiloyinont, at th(* rent, ot 5.s*. ])or 
week. N. dieil intestate iii Jime, 1926, 
leaving deft. Ins widow, who up to 
the tune of his death u'Mded with him. 
On the (h‘ath ol Jiei* husband, deft. 
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7112. Add. Annotation : -Apprvd. IJoyd v. Oook, 
Goudge V, Broughton, Siuison Mialt, 

Bartrairi v. Brown, Bar]v(‘r v. ITulson, I 
1 Iv. B. lOli. j 

7125. Add. Annotation Refd. Lloyd v. (^>ok, j 
Uc)U(lg(‘ r. Broughton, Siinson r. Miatl. ! 

Bartram r. Brown. Barkei* r. Hutson, I 

1 K. B. lOd. 

7132. Add. Annotation :—As to (2) Refd. Ix\sli(i r. ! 

Oumining, [1920] 2 K. B. 417. * 

7135. Add. Annotation As to (I) Cor^scl. Bra^'oy 
V. PaloH (1920), 48 T. L. B. 09. 

7145a. What amounts to increase.] -By a hx^al 
Act, the rates in S. w(m*<‘ consolidal.cxl \ 
bccaiTK' a coTriX)rchcnsha* boj'tmgh rat(‘. In 
May 1927, by virtue of tlie Act, which 
provided that- in cortMin cas(‘s owiuts might, 
be rated instead of oceu])iers, the cit y council 
])assed a r(‘solution transferring t Jie lialnht y 
for the rate as r(‘gaj*ds jiremises of winch lh(‘ 
ratable valu(‘ did not (“xc‘H-<i 1*1 9. Plic ! 
resolution took cdfi'ct. on Oct. 5, 1927. 
rat(‘, which th(‘ owners becaiiK* liahh* to jwi>, 
was calculated on the })asis of nm<*-t.cnt lis 


of the amount in tin* jiound of the full con- 
solidatfd i-ate previously ]»ayahle by tlr 
occii]iU‘r. The landlortls of ctHain premises 
of a. rat.ahl(‘ A'aliK' not e\c(‘(‘ding i*l() claimed 
that (h(.*> \\(‘re entitled to incri^ast? the rcuit 
of one of th(‘ir tenants, und(‘r 1920 Act, 
b\ tlu' amount of the full consolida.t(‘d rat.e 
])j‘(*vious] \ pa\ahh‘ by l.lu‘ tenant.: — IJvtd : 
und<M' sei't.. 2 (1) (/>), th(‘ landhirds were 
enl it h‘d to iiarease t he rent , as there had binm 
an increase in the* amount oi t lu* rates foi 
the tiim^ b(‘ing ])ayable bv the landlonls (»ver 
the ct)ri‘i's|>onding amount paid by them in 
the ])erjod spei*iti('(l b\ tlie sect.; but tin; 
amount, of the ]>ei'mitt(‘d incieasi* wa,s an 
amount eijunalent to nnn'-tmiths of the full 
consohdat (‘d rat(‘, \ not the lull amount- of 
that. rate. — IbuxiKivsoN r. iliowriT (192S), 
IdO L. 'W 101 ; 1 1 T. L. K. 0‘M ; 98 .1. V. 28, ; 
27 L. (i. B. 210. !>.('. 

7149. \(td [ inndat ion : -Apld. lloilgkiuson 

lle^vltt (192.S), 18<9 L. T. 101. 

7150. Add. A n notai ion .• -Reid. 1'8\ ingt-cui 4\Mia.nt s 
r. Hatton (192S), 18>9 L. T. 2i 1 . 


1 (‘tiiuiiiod in occnnation <S: entt'iiMl into 
legal poHhc.shJon of llie lu)iis(> luidi'i* 
Increase of Pent, etc. ( Oestrieljoiis) 
j\ct., 11120, s. 12 (1) {</). luiiriietl 

again in IMar. 1!>2H, Imm* se<*on(! hiis- 
t)aml his < luldren eann ti, reside in 
till' hoiiHi' oeeupled l)V hi'i. IMit' 
landlord institn(<*d eieetnii'nl. jno- 
etH*ilmgh against dclt., vho elumitd the 
inotection of Inerease of lienl ('PestJie- 
lions) Arts. IncriMSi of Kent, X' 
Altge. Till erest (1 test, I'lel loie f \et, I02(t 
H. 12 (1) (f/), proAides that “ l.lu* 

<‘\pi*(*Hsion teuantineliKU's till' widou of 
a tiMianl. d\ing inlestati' who was 
lesiding with him at the linie of his 
death” --Ifrld : the wkIow a«'(iui:e<l 
a Aa'sted iiiti'resf as tiMiant, <S, tlieie 
was nothing in Iiieiease ot Kc'id cV 
J\llg(‘. Iiitinest. (ll(‘hliietiojis) Aet , 1020, 
winch divested this inteiesi on In r 
st'cond marilage. \i‘si.ns r. IUkmi, 

1 102.K1 N. I. ISO. - -IR. 

PART XXVII. SECT. 2. SUB-SECT. 7. 

7108 J. ” Srparafr ” - r 

nhyandlly srpiiralf — Or partitioned oJt’\ 
— i'ltr , tlic owner of a honsi* eonsist.ing 
of four lloois a basement, erected in 
eaeli of the back I’oonis on the first 
seeond Uooin a part if ion, wdnoh oon- 
verled each largi* bae.k room into two 
rooms. He put (deetnc lit, tings in i*aeh 
lloor, & did otlu^r woik m eonneelion 
with the gas water siipplv, let 
l>oi*tioii of the house to deft., deseribmg 
it in the agreement as “ r’orisistmg of 
a Hat of three rooms iV front basement, 
on ])arlourtloor.” H ha<l not a separate 
bath or separate sanitarw accom- 
modation, & tliei*o was no physical 
sejiaration of it, as n resirlenee, fiorn 
the rest of tlio house . — Held • (1) ttie 
dvvclUiig-houso had not bi;erj “ bond 
pdc recon struof.ed by way of ecwi version 
into two or moie seijurato t'i: self- 
eoiitaiued tlats ” wntliin Kent tV Mtge. 
llestrietions Act, 1922 (No. 19 of 192.0. 

Th<* rent being lu nrrear, pltf. served 
notice to quit on deft., instituted 
ejectment proceedings :~ IIdd : (2) the 
letting was a new letting of portion 
of altered premises, so as to entitle 
pltf. to charge a rent without n*g.ird 
to the standard nmt of the whole 
house ; (3) deft.’s claim for apportion- 
ment of the rent must be dismissed , 
(4) pltf. was entitled to an order for 
possession, the ct. granting a stay for a 
limited peiiod, the order for possessum 
not to issue if the rent was pai<i w Itliiu 
that perlod.—llovLK v. Fitzsimonh, 
1192G1 I. K. 378.— IR. 

7109 i. “ Self-roniainad ** — Whether 
complete residence — Necessity for parti- 
tion.] — Boyle v. FrrztUMuNS, No. 
7108 1, ante.—m. 


PART XXVII. SECT. 3, SUB-SECT. 2 

B. (c). 

7128 i. Uoiisc converted into ilufs ~ 
Whether rent at first htthni as fiat 1 — 
Boyle r. h’lrzsiMoXH, No. 7idS i, 
ante . — IR. 

sa. ft-de^' i)o noHsli/ fiaid f>>/ linidloid 

Jiiyhf to ihron upon iinani | .\parl 
fioni aiiv quest am ol s|ueial agree- 
ment , Jiieuase <d Ki'iit N Morluam* 
Jnteiest ( Best net ions) Ail, !92‘5, 
picYents a ) nidlool of iirem'svs to 
w Inidi th< \( ) a]>pb' so lumr as ia is 
not iiddhvi to obl.im poss« ssion, liom 
thrownm upon the leiiant. lie bmdeii 
ol I ills, wlihit be, 1 h« lamlloid. 
luibit n.illv p.i\s or allow'-, though his 
<oiitiae( ]Kiv lie ralis nuiv be \oid 
m huv Moonr. / l^\\^, 1192^1 i. K. 

did IR. 

PARTXXVII.SECT. 3. SUB-SECT. 3. - 

C. (a;. 

si. Sirviec of notne Viooj.\ — TTiid: 
(H as 1920 \< 1 re |iiiM (I no partieiilai 
tornailit les oi sob nmil i(*s to be <d» i<m v < d 
in « onm < tioii wntli Ih** siiviei* of 
nohees, service « mild be jhovimI hv 
('Videiiee in the Ol diiiaiv v\a,\ , (2) ilium 
the facts it iinisl bi‘ mf< 1 1 < «1 1 hat notice 
laid Imm-ii re< rived bv Ilie tenant. — 
(lunuuE V. Stew vut, 1 1 9201 S. (J. 7*1.0 - 
SCOT. 

sm. ^fy>'t(niinl for nitmistd rent | 
Dell. lesisOd a < I iim on tin* gioiiiid 
tlial, as no not i< ( to <|iiil li.al l»e»*n 
servid, iini am A.ilid no* i* < o< meu a-e 
ol r<‘nl, tlie iiM i'i*as( w is n o < o\ < m.( hie 
midei IncMMsi o! iP-id N Almt'^agi 
Inleu'st (licslmtion ) \e(s ot IMifO 
192’>, pit I eonli ading th.il the l<it}er 
Vet autliori'.ed .in agir« na id b.i an 

mere.Msoil iiiil.nol exi'crdinglln binds 

piesenbed t,\ till \et , .ill iKMiwh a nutii I 

to ((lid iv .1 v.ilid no1i(( ol nil !i .isi (d 
icnl IiimI not bei n s“rvi d "I’he 
eiiemt pidgi iravi a d« ei * loi the 
amount < laimed thtd I h» derision 
must In 'illumed 1 WCl.l ^ r I’dWEll, 
1192MI.JLd»l IH 

PART XXVII. SECT. 3. SUB-SECT 3.— 

C. (b). 

sn. Notice xnrn a\iiui rt nf diirimj 
cum nry of lia.si.] A ludiee to be a 
valid iiotHio must, be eorieet in '>ub” 
stance hh well as if form 

A ijotiei* is not valid which jiurjiort-s 
to mcTcase tiie nxit during the, curnMu.v 
of the firigmal tcim of years for which 
the tenant holds the piemlsos. — 
Saaimon' V. Bvkxe, 119201 1. L. 411, 
416.- IR. 

sp. Notice alter luy terms of IvtnUK y.\ 
— A notice is not valid which purports 
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to all( 1 the teiiiis N eon(lil,ions of th(^ 
ongmal eontiaei of tmianev. bv' alte»*- 
ing the liabililA' Im irpaiis.— S \MM<)N 
I Hvlni', I 19201 1 l: 4 I I, 41 ') - -IR. 

sq. Irinintniot in, ns ''ffeit of.] - 
In an action for ieeo\ei> oL airear.s 
I'f rent, tla tenant. n..m1amed that 
ti |)M\ioii^ not lei of mieiilion t.o 
ineiease kmiI wa*- mv.ilid, in ii'.spect 
that, (I) the not died ineri'a.sc of lat.cs 
was iiiai curate, N (2) a idiarge for 
stall gas had wuongl.\ been inelmh'd in 
the JMeuasel lates - Jhld. as the 
tiuiant lid I snlieiod no premdice, iS: 
as the nofa( did not eont.am any 
si at (‘MK'nl, \\hieli was f,ils(‘ or ini.s- 
leadmg in .iti\ material res|»e<'t, A" 
was as aeeuiate a.s it, ( onld b<‘ in tlx; 
( Jieiiiuslanet's .it t he t,mi<‘ when it 
wa gi\ en, I he not ice was not invalnl — 
( I»I',HANK 1 n\ l.,sI’M|.,\ r ( ’()., 
Mausum.i,, IISJ271 S. C. .SOU. - SCOT. 


PART XXVII SECT. 3, SUB-SECT. 3.— 
C. (0). 

sr. Is In (unnind of h nl.\- A not a e 
ol mtintion to im n ast' nuit, which 
was in w I it mg iV m the stat id.orv toi m, 
was ohieeti d to hv t la* t(‘Mant as meom- 
jn'li'iit, on I lie gimind that the l.ind- 
Joid had sUit.eih as t he ” I'ent jiavable,'’ 
not tin sl.nid.inl n nt, hut a higher 
amount winch he was receiving at the 
d.de ol till notice, iS: had liirther fulled 
to sit lort.h how the (‘Mstmg ('\ecss 
ova'r stamhird rent, had Ix'eoini*, diu‘ ■ 
Held: as Hit t,eria.id had ailreadv for 
some time bi'cn paving W'lt limit, 
objection lent at the hguic stated m 
t h(‘ Tiotiee, t.lie onus was njioii him to 
eslalilisli that 1 Ik’, aiiiounl in i‘\e(‘-^.s 
of stan{ia,rd rent was not legally 
exigibh*, A: as lie liad failed to do so, 
his ohieetion tell to be lejielh'd - 
vrivEi.i.Ait ?>. IM’AlAsrEii, [192 (j1 S. C. 
7 hi. SCOT. 

7107 i. .hnendnienf Mndi o/.l-A 
notice of Jill cut ion to inere.ise lent,, 
which was m W'litmg A: m tlu* btatntory 
form, showi tl under the aiipiojirial o 
headings’ how^ tin* pro]iosed meiease 
wasmad(*up. Asihi d ern ol oeeiipng’s 
rates was sul>ser|iienl I y Immd to have 
been oveiest,imated, the original notice 
W'as amended hv a eorieet ivt not let', 
sent bv (lie lantllord’s factors 
reeeivi d bv tin tt'nanr, before any 
inereast' 4 .i lent had beconu* due : — 
Ueld . amendment, of a dt'leetlvt notice 
W’as not jes1iirl,t'd to the method 
prcsci died b.\ I 923 A« t , s. 0, the jirimary 
purpose oi which wms to validate 
tleleotivt notates wduch had boon acted 
on, N d w'as eompetent to amend tht; 
notice by the method adopted. — 
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7171. Add, Annotation : — Refd. Roe v, Russell, 
[1928] 2 K. B. 117. 

7175. Add, Annotation : — Refd. Roe v, Russell, 
[1928] 2 Iv. B. 117. 

7181a. Decision of county court judge — Right of 
appeal to High Court.] — Landlords«.served on 
one of tbeir tenants a notice of increase of | 
rent, i>urporting to increase his rent on 
account of their liability for repairs & other 
p*oiinds. The tx*nant ultimately disputed the 
increase on the ground of repairs only. 
Th(‘ landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
(juestion whether the notice of increase was 
\alid, whether they were responsible for the 
whole of the repairs, &, if not for what 
I)i oj)oi ti^)n they were responsible : — Held : 
altliough qiiestions of law were involved in 
tin' matters submitted, the tenns of the Act 
niad(‘ th(' decision of the county ct. judge 
tinal. A n(» ai)peal lay from it. — ^R lvinoton 
Tknanth, Ltd. v, Hatton (1928), 1,39 L. T. 
211 ; 92 .1. P. 92; 44 T. 1.. R. 453; 72 
Sol. ,lo. 319 ; 20 \u G, R. 303, i). V, 

7188a. Necessity for apportionment -Onus of 
proof.] — Th(‘ tenant of part- of a dwelling- 
lujuse to which the Rent Rc'striction Acts 
applied proved, on an appliiuition by liirri for 
;in apportionment of the rent of the whole 
house t-o detej'mine the standard i*ent of the 
rooms occupi(‘d by him, that the wliole house' 
Avas let on Aug. 3, 1914: — Held: he had 
established a yrimd facie case* of necessity 
for an ap]K)rtionment, the onus was then 
cast on the landlord to show that t he rooms 
occuf)ied by t in* tenant were let as a separat-c* 
dwelling-house on Aug. 3, 1914. A. so had a 
standard rent of their own, an apportionment 
of the rent of the whole house being thus 
rendei'ed unnecc'ssary. — f^i^TMAN v. Froii- 
MAN, 11929] 1 K. B. 37() ; 98 L. J. K. B. 351 ; 
140 L. T. 105 ; 93 ,1. P. 134 ; 45 T. i,. R. 
181 ; 27 L. Cl. IL 150, 1). C, 

7195. Add. A7iiio1aiin)i : A.s* to (1) Refd. L]o>d 
r, CkK)k, (loudge r, Broughton, Siinson v. 
Miutt, Biirtrani v. Brown, Barkei- v. Hutson. 
[19291 1 K. B. 103. 

7219. Add. Annotation : — Refd. Jlc Keystone 
Knitting Mills Tjadc Mk. (1928), 97 L. J. Ph. 
310. 

722b, Add. Aniiotation : — Consd. Elvington 
Tenants v. Hatton (1928), 139 L. T. 211, 

M‘Kbllau V. M‘Ma8TEH, [1926J S. C. 

754.— SCOT. 

7167 ii. ,J artudiction of court.] — 

Increase of JJent, Mt-ffe. InlA^rowt 
(PeHtrJetionw) Act, (No. of 

1926), 8. 14, liuH bc(*ii framed t.<» put 
the ct. into the position of bcinj? able 
to do Hubtit-antial justice between land- 
lords & truants, the power c?onfeiTod 
Koes far beyond the mere correction of 
elei'ical errors or the rectifyiufir of 
luistukes of fact. — H iggins r. Waiirkn, 

11U271 I. 11. 658.~IR. 

7167 m. of.]— Tho ct. 

made* amendinenttt In the notices on 
terms which ain>rared to the ct. to be 
just & reasonable, & gave judgment for 
the landlord for portion of th(* nmt 
claimed: — Held: as a result of this 
prm^ure, the tenoni-, instead of 
holding continuously under her agree- 
ment, htwamo a statutory tenant as 
f/um the date upon which the first 
of the amended uotieos was doomed 


7225a. Who is tenant-~1920 Act, s. 12 (1).J— 

Tickner V. CUFTON, No. 7107a, ante. 

7235a. .] — ^Bond v . Fettle (1921), 

Times, Jan. 16, D. C. 

Jnnotationa : — Difltd. Lever Bros., Ltd. v. Caton (1921), 
37 T. L. n. 664. FoUd. Murton Aldls (1929), 141 L. T. 
168. 

7235b. .] — ^Murton v , Aldis, No. 

7318b, post. 

7237. Add. Ayinotations : — Refd. Roe v. Russell, 
[1928] 2. K. B. 117 ; Lovibond J. & Sons v. 
Vincent (1929), 98 L. J. K. B. 402. 

7238a. .] — Dumendibtti v. Ryan, No. 

7041a, ante. 

7250. Add. Annotation : — Refd. Turner v. Watts 
(1927), 44 T. L. R. 105. 

7254. Add. Annotatio^is : — ^Dlstd. Campbell v. I-ill 
(1926), 135 L. T. 26. Consd. Roev. Russell, 
[1928] 2 K. B. 117. Apld. Lovibond (J.) 
Sons V. Vincent, [1929] 1 K. B. 687. Refd. 
Ebner v. Lascelles^ [1928] 2 K. B. 486. 

7254a. By will.] — The right of a statutory 

tenant under 1920 Act is a purely personal 
right, & cannot be transmitted by will. — 
Lovibond (.John) Sons, JjTD. v. Vincent, 
[1929] 1 K. B. 687 ; 98 L. J. K. B. 402 ; 141 
L. T. 116 ; 93 .1. P. 161 ; 45 T. L. R. 383 ; 
73 Sol. Jo. 252 ; 27 L. G. R. 471, C. A. 

7254b. Right to sublet.] —A statutory tenant of 
a dwelling-house, holdi^ upon terms whicli 
do not prohibit subletting, may sublet jiart 
of the dwelling-house, provided the remainder 
is not> already sublet. His power to sublet 
is subject to apjiortionment of the standard 
rent of the dwelling-liouse. 

words “ lawfully sublet ” in 1920 Act, 
s. 15 (3), in 1923 Act, ss. 2 (2), 4 (5), & 
7 (1), do not apply exclusively to a dwelling- 
house of which the tenant is a. contractual 
tenant, but. apply also to a dwelling-house 
of which the tenant is a statutory tenant. — 
Roe r. Russell, [1928] 2 K. B. 117; 97 
L. J. K. B. 290 ; 138 L. T. 253 ; 92 J. P. 81 ; 
44 T. i.. R. 278 ; 26 L. G. R. 145, O. A. 

^ i jif totahon . -Consd. L(»vibuiul (J ) ^: Sons r. Vincent, 
lliriUJ 1 K. B. 087. 

.]—Sec, also, Nos. 7041, 7237. 

7261. Add. Annotation : - Refd. Middlesex ( Jouutv 
OoimcU V. Hall, 11929] 2 K. B. 110. 

7264. Add. Annotation Consd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7265. Add. Annotations: — Expld. Lovibond (J.) 
& Sons V. Vincent, [1929] 1 K. B. 687. Refd. 
Roe V. Russell, [1928] 2 K. B. 1 17. 


the pi*einisos, & fliat, thereupon, the 
tenancy should absolutely cease, 
as the lcHS(‘e hod boon adjudicated 
a baiikrunt, the ct. granted the applu. 
of the l<*ssor for the recovery of 
poKsisKsion of the premisoH, made within 
a year of the bkpey* of the leasee, 
as, since Conveyauciug Act, 1892, 
H. 2 (3) (c), applied, sub-sot^t. 2 of that 
section did not apply to the lease ; 
accordingly, the restj-iotlons imposed 
by Conveyancing Act, 1881, s. 14 (1), 
did not apply to the lessor’s right of 
i*e-entry. The term of years for which 
tlie lease was granted exph’cd in 1924, 
but the lessee continued to i*omaiu in 
possession : — Held : the lessee was not 
entitled to the protection of Increase 
of Rent & Mortage Interest (Restric- 
tions) Act, 1923, as ho had broken one 
of the conditions of his tAJiianoy by 
allowing himself to ho adjudicated 
bkpt., therefore, he was no longer 
entitled to possession, oven as a 


to have tak<‘ii effect, Nolan r. 
(Jhavkh. 1 1 929 j 1. R. 7.— IR. 

PART XXVII. SECT. 3, SUB-SECT. 3. — 
D. 

St. As romlition precedent to incrensr 
ol rent -Agreement for irn-rensed rcfU.} — 
iiVNGLEV r. Power. [1928] 1. R. 351. - 


PART XXVII, SECT. 3, SUB-SECT. 4.— 
B. 

7189 i. Where house reconstructed — 
Conversion info flats.] — Boyle v. 
Fitzsimons, No. 7108 i, onfe.— IR. 

PART XXVII. SECT. 5, SUB-SECT. 2. — 
B. (a). 

7275 i. Breach of covenant — Adjudica- 
tion as hanJerupt .] — ^Where a lease of 
pi*eml8e8 contained a proviso that, on 
the bkpoy. of the lessee, it should be 
lawful for the lessor to rc -outer upon 
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7280. Add* Annotations : — Apld. De Vries v. 
Sparks (1927), 137 I.. T. 411. Distd. Turner 
V, Watts (1927), 41 T. L. R. 105. 

7281. Add, Annotations: — Consd. Standingford v, 
Bruce, [1920] 1 K. B. 466 ; De Vries r. Sparks 
(1927), 137 L. T. 441. 

7281a. Notice to quit — What amounts to.] — An 

agreement made by a tenant with his land- 
lord. for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. 5 (1) (c), as substituted 
for the original sect, by 1923 Act, s. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same. — 
De Vries v. Sparks (1927), 187 li. T. 441 ; 
43 T. D. R. 448 ; 25 L. D. R. 497, D. O. 

7291. Add, Citations 95 L. J. K. B. 901 : 24 
L. G. R. 531. 

7296. Add, Annotation :~-As to (1) Folld. Dicks v, 
Hnook (1928), 93 .T. P. 55. 
e. Premises Required by Local Authority or for 
Statutory Undertaking (VoJ. XXXI., p*. 581). 

Add the words “ or for Purpose in Public 
Interest,'* 

7298a. “ In public interest ’’—What is— Whether I 
extension of trade.] — Goocii v. Stratman 
(1927), 43 T. L. R. 475, D. 0. 

7301a. .] — West Wales .Ioint Board 

FOR Mentally Defective r. Evans, No. 
7103b, ante, 

7302a. .] — Ebner v, Lascejj.es, No. 7067ii, 

ante, 

7307. Add, Citation 24 L. G. R. 141. 

Add Annotation: — Refd. De Vries v. Sparks 
(1927), 137 L. T. 441. 

7318. Add, Annotation : -Dhid, Murtori r. Aldis 
(1929), 141 L. T. 168. 

7318a. .] —Bond i\ Pettj.e (1921), 

Times, Jan. 15, D. C. 

.InuoUdinris T.evcr iiI•o^ , J.ttl. v. C'aloii (IU21), :J7 

T. L. Jl. GC4. Consd. MiirDin r Aldis (1029), IJI 1j. T. 

1 68 . 

7318b. .| — On an ap]>licatioTi for 

possession of a cottage made before justices 
under Small T(‘nemeuts Recovery Act, lS:;s 
(c. 74), it was iiroved that M. woiIomI f(»r (’. 
at certain gas works from A{)r. 1920. fill 
.fan. 1921. Adjoining tlie gas works was a 
cottage, the luojierty of ()., wliich was let 
to M. at the commencement A in consequenc(‘ 
of his employment. In ,Tan. 1921, on the 
termination of his employment, M. “ r(*c(*iv(‘(l 
notice to quit the cottage, & was asked t(» 
pay a certain sum for rent, lie apfilied to 
the county ct. &; the rent was settled by tlx* 
county ct. judge at 5i#. per w(*ek.'’ M. pai<l 
this rent up to Sept. 8, 1928. On .June 1, 
1928, O. having sold the gas works, including 
the cottage, to a limited liability co., convoyed 


the same to the co. On Sept. 22, 1928, the 
CO. served a notice to quit on M., who sub- 
sequently tendered the rent due from Sept. 8 
to 22, which was refused. On Oct. 13, 1928, 
the statutory notice under the Act of 1838 
was served by the co. on M. The cottage was 
i*easonably required by the co. as a residence 
for a man engaged in their whole-time employ- 
ment at th(" gas works. The existence of 
alternativ<‘ accommodation was not proved 
by the landlord. Tlie justices found that 
no new tenancy liad been created & that 
there was no obligation on the co. to prove 
alternative accommodation. Accordingly 
th(‘y ordered that a wai'raiit of ejectment 
should issut‘ : JJeld : at the f.ime ej(‘ctment 
was sought the cottage was not let to applt. 
m conse(pu*nc{^ of ids employment, the 
tenancy then being held under an entirely 
m^w cotif<ra(-f/, A that there wi‘re no materials 
on wJiich the justices could find that no 
new teuamiy had been ereati‘d. Ai'cordingly, 
as rt'sp. had not proved the existence of 
alternative* accommodation, the* order tliat 
a warrant- of ejc'ctment- should issm* must be 
quashed. — M urton v. Aldis (1929), 141 ’ 

108 ; 93 .1. P. 184 ; 27 L. G. R. .509, D. 

7320. Add, Citation 24 L. G. R. 192. 

7322. Add. Annotation ; — Apld. Middh^sex County 
(k)uncil r. Hall, [1929] 2 K. B. 110. 

7322a. .] — The alttTiiative accom- 

modation which must bo offered to the tenant 
by an applicant for possession undcir the Rent 
Restriction Acts of prendstis used as a 
dwelling-! ious(‘ A also .as business premises, 
need only bo as r(.‘gards their user as a 
dwelling-house*, A not as regards their user 
as business ju’emises.— Middljorex CeiUNTY 
(^uiiNeuL r. Hall, [1920] 2 K. B. 110; 98 
\j, J. K. B. 482 ; 141 L. T. 243 ; 93 .J. P. 
188 ; 45 T. L. B. 174 ; 73 Sed. .To. 3(>0 ; 27 
li. (J. R. 427, I). C. 

7342. Add. Annotation Refd. Slicllield (^irim. v. 
liuxford, Slielliedd (kirpn. r. Morivll, 1 19291 
2 K. B. ISO. 

7346a. Dispute noPon question arising 

under Rent Restriction Acts —Dispute as to 
renewal of lease.) Held : 1920 Act, s. 17 (2), 
applied. - Bkan< i[ i . Rr:NNETT’s Daiuies, 
Ltd. (1928), 4 1 T. J.. R. 005. 

7351a. - Lessee at rent less than two-thirds 

of ratable value.| — Lloyd v. Cook, OouDeiE 

r. BlU)tI(aiT()N, SlMSON V. MIATT, BARTItAM 
V. BitowN, Barker v, lluTseiN, No. 7352d, 
'post. 

7351b. Assignee of lease.] - In 1913 

pltf. became the assignee of a l(‘ase of a. 
house with twenty-six years unexpir(*d. 11 
went into occupation with his family A lived 
there until 1925, when he let three rooms on 


htatutory tenant. — lie DiiKW, [1029] 
I. R. 604.— IR. 

part XXVII. SECT. 6. SUB-SECT. 2.— 
B. (b). 

7278 i. Premises used for immoral or 
illeoal purpose — What amounts to — 
Offence against licensing laws.] — A 
tenant of licensed prerofses was con- 
victed of an offence ugaiusttbe licensing 
Jaws, but the oonvictlon was not re- 
corded on the licence : — Held : the 
tenant had been convicted of using 
^e premises for an Illegal puppo__. 
& the ot., oonsiderlng It reasonahle to 


do so, made an order for possession. — 
Folan V. Lee. [1926] I. R. 87.— IR. 

PART XXVII. SECT. 5. SUB-SECT. 2.— 
B. (d). 

sv. “ Greater hardship ’* — Limited to 
tenant personally.] — WlKii'e deft, was 
tenant of a honse, which was occupied, 
not hy him, but by his sister & her 
husband, & in i)roce( ‘dings for possession 
it was contendtJd that the ct. should 
consider hardship to deft. *8 sister & 
her family ’.— Held : “ hardship ** under 
Rent & Mtgc. Rcstriotions Act, 1923 
(No. 19 of 1923), 8. 4 (1) (t/), was 
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hardship to a U-riaiit pei-sonally, & 
no hardshii) borne by third parties 
could be taken into coiisidoratioii. — 
Ck^OLEY V. WaUHH & COONEV, |1926] 
I. R. 239.— IR. 

8w, Whal amounts to.] — 

Kavanagii r. Wihitle, [19261 I. R.. 
425, 428. -IR. 

PART XXVII. SECT. 5. SUB-SECT. 6. 

— B. 

p Read** 7342 i.** 

7842 ii. -.]— Botlb v. Fitz- 

siMONB, No. 7108 1, ante , — IR. 
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the pjround floor to dtift. on a weekly tenancy, 
the rooms constitntinj? a S{»])arate dwellinl?- 
house within the Acts. He afterwards 


Simsou V. Miatt, Hartrarn v. Browti, Barker v. Hutson 
[1929] 1 K. li. lOIk Apia. RatkluHky v. Jacobs, [1929] 1 
K. H. 21. Consd. D omen die ttl V. Kyan (1929), 111 L. T. 
239. 


claimed to reciover possession from deft., 
on the {ground that Act, s. 2 (1), applied 
so as to decontrol the ]jrcmises i—Hcld : 
tlie possession by ])ltf. of the whole liouse at 
th(* j)assing of 11)211 Act & up to the time 
of the lettinj? to deft. (1) was not possession 
of the “ dwelling-house ” in question, (2) nor 
was it possession by him in th(i capacity of 
“landlord,” & sect. 2 (1) did not apply so 
as to decontrol the premises. — CoiiEN i\ 
Gold, [1J127J 1 K. B. 805 ; DO L. J. K. B. 
410 ; 13(5 1.. T. 723 ; 43 T. B. H. 370 ; 25 
L. G. ll. 198, I). G. 

Aiinotatioiifi:- -Overd. Ijleyd i\ Cook, (joinlj^o v. Broiij^hton, 
SniiHoii r. Alialt, liarlraiii r. Brown. Barker v. IhitNOii, 
[1929] 1 K B. 103 N.F. Katkinskv r .lauob.s, [1929) 1 
K li 21. Consd. Doinendiell 1 r. By;ni (1929). Ill L. T. 
23i». Refd. B;n1oii v . KuelOc, I192SJ CJi. C)17 ; Kinijaley r. 
AcJlei, 119291 1 K. B. ;.2:.. 

7352a. - Quarterly tenant.]- A quarterly 

tenant of a dwelUng-bouse whicli he has 
sublet mav be th(‘ “ landlord ” of the premises 
within 192Ii Aet, s. 2, so tliat, if he obtains 
jjossession ol tli(‘ wliole of the dvv(‘lIing-house 
aft(‘r th(‘ p.Lssini!; of that Act, the house* 
l)(‘eome.s decontrolled. --(4 ak BEY Wilson, 
11927! 2 K. B. 279; 9(5 B. ,T. B. B. 783; 
137 ].. T. 479 ; 43 T. ].. H. 521 ; 71 Sol. Jo. 
409 ; 25 B. (h It. 31(5, 1>. G. 

Ainioiaitons . — Reid. Llovd r (Viok, (Dniduc v. JiriniRliton, 
Siaihim r Miutt, Bar I rani v Jirown, liarkor v. HutHon, 
[1929] 1 K. li. 103; BalKin^ky c. .lacoli.s, |1929J 1 K. B. 21. 

7352b. — - Mesne tenant — Part subsequently 

sublet,! ' 1*1 Nov. 1922, P. l><‘oame tenant 
of an entiiHi iiouse (.m a threi* yoa,rs’ lease 
from a, superior landlord. In Nov. 1924, 
lie subl(‘t foul* of th(‘ I’ooius therein to 
D., who subse(|uontly apidied that the | 
standard ]*ent ol his rooms should be fixed | 
by ail ap)*o]*tioiim('nt of f/be rent of the (‘iitm 
house* ; —//c/f/ : the openinjj: words of tin 
proviso to 1923 Act, s. 2 (1), wt*re nu*rel> 
deserifitive* ol t-lie [losition a4 the* time* wdi(‘n | 
Hit* (juestlon of d(*eontrol arose, A should Im 
eonstruetl as “wheiv* ]»art ol a. dwelling-- 
house is oi* duT’ine: the cui'reut y of this Act 
shall be hiwl'ully sublet,” A D.’s rooms were 
saved from decontrol by tlie provist). — 
Doulin V. Paucell (192(5), 13(5 J., T. G33 ; 
43 T. L. M. 140 ; 25 B. G. K. 71, 1). 0. 

Aiinutdf unis ~ Apprvd. LIomI r. Lnnk, tioinlKi* r. linuiirlilon, 
Sinwon u Aliatt, li:irlrain i\ Jiro\Mi, Bai ker r Flutson, 
11929] 1 K. Ji 103. Reid. Oiikley v. Wilson, [1927] 2 Iv. B 
279. 

7352c. Tenant at rent less than two-thirds 

of ratable value.] —The tt*nant of a lUvellins?- 
lioust* under a nint*! y-eiglit years’ lease at- 
a. rent whicb w'a,s less than tAvo-thirds of the ' 
ratabh* N alue of tlie liouse w’iis in ])osse.ssioii | 
of tlie liouse at the passiri]^ of 1923 Act: ' 
IJi'Ul : notwithstanding 1920 Act, s. 12 (7), 
th(* tenant was not , as against tlui fieelioldt*rs, 
to b(* di*(‘med to be the landlord of the lioust* 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the housi* to become decontrolled. — 
Brookes v, Biffen, [1928J 2 K. B. 347; 138 
B. T. 07(5; 92 J. P. 102; 44 T. B. K. 350; 
2(5 L. G. li. 199, G. A. 

Anuiitafions : — Consd. Llovd v. Cook, (Joiulffu v. Broim:li(on, I 


7352d. — .] — (1 ) The exjircssion “ landlord ” 

in 1923 A(;t, s. 2 (1 ), is not to be construed in 
the strict sense as requiring a tenant A a 
contract of tenancy, but it must be used 
eitlicr in tlie looser sense of “ owner,” or 
in the still looser sense of a i^erson who at 
a later stagiJ is going to appear as a landlord 
contesting with a tenant the terms of bis 
tenancy. Noithiu* in 1920 Act, nor in 1923 
Act, is the word “landlord” used in its 
1/echnical sense of a jierson between whom 
A- the tenant a contractual relationship of 
landlord A tenant exists. 

Where a person who is a “ landlord ” 
within 1923 Act, s. 2 (1), can prove cither 
that he w^as in possession of tlie whole of tht* 
dw^f lling-housc* at the date of the passing ot 
1923 Act, or at any time since tliat date, 
1920 Act. ceast's t-o aiijily to that dwelling- 
house A to every ])art. of it. Thi^ whole hoiisi* 
A eveiy part of it- is d<*controlled, A a siih- 
sequent. lotting of tlie dwelling-house, or of 
any jiart of it, cannot revive control. 

(2) The expression “ the tenant ” in 1923 
Act, s. 2 (2), refers to the sitting tenant, i.c. 
the ]>crson wdio is the t(*nant. at ilu* t ime when 
the li*a,se rid'erred to in the sub-sect, is granted. 

(3) Where* a lessee at a r(*nt less than two- 
thirils of tlie ratable value is in actual 
])ossessi()n of the dwelliug-liousc after .Inly 31, 
1923, the dw^clling-house is thereby decon- 
trolled, because, under 1920 Act, s. 12, the 
lessee must be treat(‘d as the landlord, A a 
subsequent sub-lettmg of certain rooms forrii- 
iiig part of tliat dw’elling-house does not/ 
revive control. -Blu\J) *1'. (!o(»K, (tofugk -il 
Buoi (JIITON, SlM.SON V. IVlfATT, BaU-TK’.^M V, 
BiulWN, Baukek, V. Hutson, {1929J 1 K. B. 
103 ; 97 B. .1. K. B. (557 ; 139 Iv. T. 452 ; 92 
J. P. 199 ; 44 T. L. 11. 7(51 ; 72 Sol. Jo. 533 ; 
20 B. G. It. 009, 0. A. 

Annotation As to (1) Consd. JUitkinnky v. Jacobs, [1929] 
I K. B, 21 ; Doiiu'iulu'IU i. Bvan 0^29), 111 li. 2.J9. 
./s to (2) Folld. Kmgbl(‘y r Ullvr, ! 1929J 1 K. B. .02.7. 

7358a. - — ^ - — .] — Wh(‘re, at the date of 

t-lie passing of 1923 Act/, a landlord was in 
jiossession of one ])art of a dw'elling-boiisi*, 
vV 1 h* had a tiiiiant in possession of the other 
jiart, A/ tlie tenant subsequently ga\e uj) 
])oss(*ssion of his jiart Hrtd : the house 
became deconti*ollcd, A a subsequent tenant 
w as not protected by Bent B(*sti‘](J/ions Acts. 
— Batkinsky V. Jacobs, [1929] 1 K. B. 21 ; 
97 B. J. K. B. 500 ; 138 B. T. 739 ; 92 J. B 
142 ; 44 T. B. B. 548 ; 72 Sol. Jo. 354 ; 2(5 
B. G. B. 380, 1). G. 

Annotation. .'—Apprvd. Lloyd r. Cook, (Joudtfc v. 

SiuiHoii r. Miutt, Bartram r. Jirown, Barker r. TluLsoii, 
[1929] 1 K. B. 103. 

7358b. - — .] —Barton Kkeble, No. 2913a, 
ante. 

7359a. By grant of lease to tenant— Who is tenant.] 

— Bi.oyo r. Gook, Golidge v. Broughton, 
SiMsoN V. Miatt, Bartram v. Brown, 
Barker v. Hutson, No. 7352d, ante. 

7359b. — -Pltf. was the landlord A deft. 


PART XXVIl. SECT. 6. 

7355 i. Bi/ recovery of possession by 
lo'ihdlord- Ji'hat amounts to possession- - 
Aetual distinijnishcd from ruitional 
possession .] — The Umant of a dwollliip- 
Loasu, to which the Acts applied. 


i prave notice of intention to remove at 
V ^•^♦^sunday 1924. lii Mar. 1924, the 
laiuilovd let the house, as from W’hit- 
Bunday 1924 to a new tenant. At the 
Whitsunday term the old tenant 
removed from the house, & the new 
tenant entered Into possession : — 


Held : the landlord liad not come into 
ncliuil possesHion ** of the house 
within 1923 Act, s. 2. & 1920 Act 
continued to apply to the house. — 
Caledonian Heritable Estates, Ltd, 
V . Metuven, [1927] S. C. 39.— SCOT, 
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the i(‘nant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft, 
part of the dwelling-house, consisting of six 
rooms, & forming a separate dwelling-house, 
for a period of four years terminating after 
June 24 1920 : — Held : that within 1922 
Act, s. 2 (2), idtC. was the landlord of the 
part of the dwelling-house let to the tenant, 
& deft, was the t(*nant, although at the tune I 


the long lea.s<.‘ was granted he was only the 
tenant- of tlie whol(5 house, A the part con- 
sisting of the SIX rooms was not in existence 
as a separate dwelling, A consequently, the 
said part of the d%\ < ‘I ling-house was decon- 
trolled. -Ktxoslii^y Adi.kh, I 

Jv. ih 525 ; 9S L. .1. K. W, 2 IS ; 110 h. T. 
J2S; 92 ,1. 1*. J07; 15 T. L. ii, 220; 72 
Sol. Jo. 92 ; 27 L. G. IG 220, D. C. 
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Cases 4— 525a. 


English and Empire Digest Supplement. 


LIBEL AND SLANDER. 


Part L— In General. 


4. Add, Amwtaimis : — Refd. Broome v, Aj^ar 
(1928), 138 T. H98 ; Ijockhart v, Harrison 
(1928), 139 L. T. 521. 

18. Add, Annotaiioiis : — Consd. Broome v. Agar 


(1928), 138 L. T. C98. Refd. Lockhart v. 
Harrison (1928), 139 L. T. 521. 

24a. Limerick.] — Tolley v, Fhy J, S. & Sonb, 
Ltd., No. I(i7a, post. 


Part II. — Parties. 


41. Add, Ann<)iatU)ns : — J.s In (1) Consd. i£<)rwo(»d 
V, Statesman I’uhlishing Co. (1929), 98 


L. J. K. B. 450. Refd. The W. H. Randall, 
[1928] P. dl. 


Part III. — Identity 

53a. ,1- Solomons v, Medex (1810), 1 Stark. 

191 riTI 10. H. IRi, N. P. 

75. Add. A nnotatinn : — ds In (1 ) Refd. (-assidy v, 
Haily IVlin’or Newspapers, LR^^9] 2 K. B. 331. 


of Person Defamed. 

77, Add. Annotailorift : — Apld. Cassidy v. Daily 
Miiror Newspapers, [1929] 2 K. B. 331 . Refd. 
I'homson r. McNulty (1927), 71 Sol. Jo. 744. 


Part IV. — The Statement. 


121. Add, A tniolalions : — As /o (1) Consd. Lockhart 
lla-rrison (1928), 139 L. T. 521. Generally, 
Consd. Cassidy 7\ Daily Mirror Newspapei*s, 
11929] 2 K. B. 331 ; Tolley v. Pry J. S. A I 
Sons (1(^29), 10 r. h, R, 108. 

135. Add. Annoiaiion .‘- Consd. Tolley r. Cry S. S. 
A Sons (1929), 40 T. L. R. 108. 

146. Add. AnywiaiUm : — Apld. Tolley v. Pry J. S. 
A Sons (1929), 40 T. I.. R. lOS. 

167a. Amateur sportsman —Imputation of pro- 
fessionalism.] - - Pltf., an amateur golf 
cliampion, whose name was Tolley, claimed 
damages from dtdts., Pry A Sons, wlu> were 
chocolate manufacdiirers, in respect of an 
alleg('d libel })ublished by defts. & consisting 
of a caricature of j^ltf. playing a golf stroke 
while a caddie looked on. Below‘ tlie picture 
api)ear("d tlie following limerick : — 

The caddie to Tolley said : “ Oh, Sir. 

Good Shot, vSir, that ball see it go, Sir. 

My word, h<jw it flies. 

Lik€‘ a (uirtt*t of I^^y’s ; 

They he handy, they’re good A priced low. 
Sir.” 

Pltf. alleged that this advertisement meant 


that he had for gain agreed or permitted liis 
portrait to be exliibited for the purpose of 
advertising defts.’ chocolate, A had prostituted 
his reputation as an amateur golfer for 
advertising purposes. The jury returned a 
v(u*dict for tlie pltf. assessing the damages 
at £1,000 : — Held : as there was no evidence 
entitling the jury t(3 attach a special defama- 
tory meaning to words otherwise innocent 
the verdict must be set aside A judgment 
entered for defts. — T olley v. hhiY J. S. A 
8onw, Ltd. (1929), 10 T. L. R. 108 ; 73 
Sol. Jo. 818, C. A. 

174. Add, Annotation: — Consd. Tolley v. Pry J . S. 
A Sons (1929), 40 T. L. R. TOS. 

188. Add. Annotation : — Refd. Tolley v. Pry J. S. 

A Sons (1929), 40 T. L. R. 108. 

229. Add. Annotation: — An to (1) Refd. Watt v. 

Longsdon (1929), 98 L. J. K. B. 711. 

292, Add. Annotation : — Consd. Tolley v. Pry J. S. 

A Sons (1929), 40 T. L. R. 108. 

525a. Candidate for seat in Parliament.] — Defama- 
tory words, whicli are actionable in them- 
selves, are not the less so beca\ise they are 
alleged to have been spoken of one as a 


PART III. SECT. 1. 

1 i. .] — Thomson & c:!o. v. 

McNui.ty (1927), 71 Sol. Jo. 744. H. L. 

—SCOT. 

PART IV. SECT. 1, SUB-SECT. 1.- B. 

n i. Accusaiitm of being spy.] — Pltf. 
alleged that he had been oaUed a 
Nationalist spy, but alleged no special 
cireurastanoes : — Held : the words were 
not per se defamatory. — Hahdaksr v. 
Tjabring (1927), 48 N. L. R. 145.— 
S. AF. 


PART IV. SECT. 2. SUB-SECT. 1.— 

C. (a). 

240 i. IHshoneM trading .] — 

IIAIIIM iUKHHii V. Baohcha. Lal (1928), 
I. L. R. 51 AU. 509.~ IND. 

PART IV. SECT. 2, SUB-SECT. 1.— 

D. (f). 

sa. Stevedore — Miscu'nd'uet as member 
of trade union.]- -Pltf., a wharf -labourer, 
had accused deft., the union secretary* 
of being short in his cash. A meeting 
of the union was called to consider 

922 


pltf.'s conduct, & thereat deft, called 
pltf. & others “ dli-ty stinkiug scabs 
Ac iiamsitos,*’ & stated that they were 
the first throe men, lu the event of 
industrial trouble, the union would 
have to fight. After diseiissiou, the 
mooting resolved that i»ltf. apologise 
to deft., or In default, should resign. 
Pltf. did not do either, at a sulise- 
quent meeting, was expelled from the 
union for not abiding by a decision of 
the meeting. Deft, thereafter success- 
fully objected to pltf. being employed 
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candidate to serve in parliament. — Harwood 
V. Astdey (1804), 1 Bos. & P. N. R. 47 ; 127 
E. R. 376, Ex. Ch. 

Annotaiion : — Reid. Pankhiirst v. Hamilton (1887), 3 T. L. R. 

600 . 

541. Add. Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698 

677. Add. Annotation : — Consd. Cassidy v. Daily 
Mirror Newspapers, [1929J 2 K. B. 331. 

672a. .] — ^Pdunket v. Cilmork (1725), 

Fortes Rep. 211 ; 8 Mod. Rep. 215 ; 92 
E. R. 822. 


Hub-sect. 4. — Imputation of Unchastity in 
Female. 

866a. Photograph of husband of plaintiff with 
another woman — Alleged to be engaged.] — 

(1) Defts. published in a newspaper a photo- 
graph of one (J. & a Miss X. togei/her with the 
words Mr. C., the ra<;e-horse owner, & 
Miss X., whose engagement has been 
announced.” Pltf. was, Ac was known 
among her acquaintances as, the lawful wife 
of C. ; but defts. did not know this : — Held : 
the publication was capable of conveying 
a meaning defamatory of pltf. Ac, the jury 
liaving found that it convtiyed to reasonably 
minded people an aspersion on her moral 
character, that she was cmtitled to damages. 

It is impossible for the pei'son publishing 
a statement which, to those who know certain 
facts, is capable of a defamatory meaning 
in regard to A., to defend liimself by saying: 
“ I never heard of A. Ac- did not m<*a.n to 
injure him.” If he publishes words reason- 
ably capable of being read as relating 
directly or indirectly to A. Ac, to thos(‘ who 
know the facts about A., capable of a defama- 
tory meaning, he must take the C(mH(‘(|uences 
of the defamatory inferences reasonai)l> 
drawn from his words (ScRUTroN, 1^. .T.). 
(Assidy r. Daily Mihiior Newspapers, 
119291 2 K. B. 331 ; 98 U. J. K. Ik 595 ; 141 
li. T. 101 ; 15 T. L. B. 485 ; 73 Sol. .Jo. 318, 
(\ A. 

883. Add. Annotation: — As to (1) Consd. Tolley v. 
Fry J. S. Ac Hons (1929), 46 T. 1.. R. 108. 


885. Add. Annotations .-—Refd. R. v. Denyer, 
11926] 2 K. B. 258 ; Auto-Mart- (London) v. 
Chilton (1927), 43 T. L. R. 463 ; Ilardie & 
Lane v. Chilton (1927), 96 L. J. K. B. 1040. 
Mentd. Hardie Ac Lane v. Cliilton, [1928] 2 

K. B. 306. 

900. Add. Annofatiofis : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. Apld. (Widy v. 
Daily Mirror Newspapers. [1929] 2 K. B. 331. 

907a. .| —Cassidy v. Daily Mirror. News- 

papers, No. 866a, anie. 

931. Add. AnnntatU)}} ; - Refd. Tolley v. Fry J. H. 
Ac Hons (1929), !(> T. L. R. 108. 

951. For the existing paragraph substitute the 
following paragraph : — 

— — — l^Kf. complained of a state- 

ment i)ublished by defts., in which it was 
alleged that pltt., 1-hen Free State Minister 
of Labour A:, liea-d of the Fret' State Military 
Secret Service, was rt 'sponsible ft)!* the murder 
of L., Ac knew wlio wej*(' 14 le men implicated 
in an attack on British trf>ops at C^nei'iistown. 
Defts., Ill their pk*a of .lustilication, did not 
justif\ th(' allega.tion of mui’dt'r nor the 
alh'gation that ])Jtl. was a. miirdert'i*. But 
they said : “11 A- m st> fai* as tin* words 

com])]a,ine(l of iiu'ant- or were nndei'stood to 
mean or were* capable of meaning that pltf. 
took no steps to bring to justi(;e persons guilty 
of the d(iath oi L. or (»f tin* attack on the 
British trooi)s at (Queenstown, or that pltf. 
W'as unJit to hold any olTice i>f trust or 
ri'sponsibilil > , or of aii> kind, or that j>ltf. 
was a ])erson with whom no honest or re- 
s])orisjbi<' man ouglil- to havt* anytliing to do, 
such w^ords w^erf* A art* true in substaniu' Ac 
in fact.” I*ltf. having obtained an order 
fo! ])a,rt ieiilaf rt of the iustilication, (h'fts. 
deliveri'd parl-ii'ujars of sevi'uty-two murders 
(M)mmitted in Irela-ml o\i‘r a ])eriod of live 
years w it-li an alh'gation that pltf. had assisted 
to org.inise them or ha,(l ('luployed peojjle to 
oi-ganist'tlu‘m : Held: notwithstanding that 
d«‘fts., in tl)(‘ir ])l()a of justilication had 
avoided justifying the allegations of murder, 
tht' particulars deliviTod by defts. were 
a.dmissil>le. -M AcCiRATii v. Bi.ac’K (192(i), 95 

L. ,f. K. B.951 ; 1 35 L. T. .594 , ('. A. 


as a Hi>( 3 vedeTO Held : tlic wonlh 
were not applicabh^ to pltf.’s con<lnc*t 
111 Ills calling, A wea*e not iMjtioiiahle 
jtcr sr. — Tayi^ou v. Hamu/I’on, |1{)27J 
8. A. 8. R. 314.— AUS. 

PART IV. SECT. 2, SUB-SECT. 1.— 
E. (o) ill. 

626 i. Member of Rariiar/terg. ]— The 
term ** office includes the position of 
a member of Parliament, whether or 
not such person holds an office in the 
strict common-law sense of the term. — 
PxiATTBN V . The Labour Daily, Ltd., 
ria26] V. L. R. 115 ; 47 A. L. T. 147 ; 
[1926] Argus L. R. 152.— AUS. 

PART IV. SECT. 2, SUB-SECT. 2.— 

A. (a). 

549 i. IJeserijilioifi of crinw in technical 
icrim unmicessary .] — In order for words 
1o be actionable jiirr hc as an impiitat-ioii 
of the cominission of a crime they need 
not doscribo the <n'ime in technical 
language. — B uueait r. (JAMrmcLL, 
11 928 J 3 D. L. R. 907 ; [1928J 2 VV. VV. R. 
636.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

B. (a). 

669 iii. .1 — Words which impute, 

Rot the actual commission of a crimo, 


l)ut m<‘relv that the piThou spoken ol 
would, if givt‘11 tin <n>P<*i t mill V, (M)iii- 
niit a |)art iciilai ermu* are not slander- 
ous /jrr .sr . — IM itoitD r LVMni-'.in', 
( 1 92S I 3 I ). L n. 63H , 1 1 (rjS I 2 W. V\ . R 
629; 23 All-a. it IIU. CAN. 

PART IV, SECT. 2, SUB-SECT. 3. 

868 i. ('fairgr of having had disease.] — 
An imputation of past iiifeetion is not 
actionable per w .— Hallh v. MrrcJiucLL 
(1927), 59 t). L. R. 590 . ici\sd. on other 
ftrounds. I192SI 2 D. L. it. 97 ; 119281 

S.C. it. 12..— CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 

h i. .] — In order to succeed in 

an action under Libel Act, It. S. M. 
1913 (c. 113), s. 12, the words com- 
])lained of must uuoquivocably charge 
adultery, etc. ; the action iloes not Ho 
for words which may hoar both an 
innocent & injurious meaning. — 
Williams tj. Brown, [19271 3 W. W. R. 
305 ; 36 Man. L. R. 101. — CAN. 


PART IV. SECT. 4, SUB-SECT. 1. 

867 Vi. .1 — SUTTER V . Brown 

[1926] App. D. 155.— S. AF. 

867 vii. -.1-Jn arriving at the 

meaning of w'ords alleged to be 
defamatory, the woitls must bo con- 
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sImumI to luive the me.jnmg which 
e.iHoriable lU'i'Hon r(‘ailiug t hem in tlieir 
• •oiite\l would be lik( ly to giv(‘ them. - 
.lullNHON C. ItVND DMIA M VILH, 

[192.8 1 App. 1). too S. AF. 

875 V. -- .J— Deft, published of t he 
(hreetrn-H of pltfN., an incorporated 
ImlJding soei(‘ty, in a jK'Wspaper, a, 
notice stating, uniongst other mattiTh. 
that " certain pi'i’sons H‘pre,seiittng 
t liemselves to la dii-ectors (.f the s<a*iel v 
had been self-appointed by 11a niortl 
desplcabhs foul, Iraiidiih'iit nieunh, 
A' in <*onHe(|iieiie'\ all I)ii,siia*ss traiis- 
actial bv tluun ... Is wlioUv ik. 
eritirelv (auilrurv to rules \ i-egulatioiis 
&: law'”: — Held: the. paiagraT)h was 
capable of tlie meaning attrihuteil to 
it, iiameh, that tin* l)iihinevs of the 
Hoch't.y was b(‘ing illegally tratisaclcd, 
& as Hucli it w'us defa Ilia ton of pltfs. 
OWKN 8()1-N1> lUni.DINll cS, SWINll.M 
HoCfKTY V. MI'UK ( 1 893), 21 (). J{. 199. — 
CAN. 

PART IV. SECT. 5, SUB-SECT. 2. — A. 

Be. Word.s not ordinary English 
Words. ] - Wlicre the words complained 
of are not ordinary English words, & 
pltf. adduces no ovidonco to show that 
tliey were imderstood in the sense 
alleged in the innuendo, ho fails to 
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1006. Add, AmioiaiUm Consd. Broome v. Agar 
(B)li8), 18S L. T. 098. 

1010. Adii. Annotations : — Js to (1) Consd. Tollov 
r. Kry .1. S. & Sons (1929), 46 T. L. R. 108. 
Refd. (’assidy v. Daily Mirror Newspai)crs, 
[J929] 2 Iv. B. 22 J. Refd. Watt I 

V. Dongsdon (1929), 98 L. J. K. B. 711. 

1014. Add. Annotation : — Refd. Tolley v. Fry J. S. 
A Sons (1929), dO T. L. K. 108. 

1019. Add. A'nnolai'ions : — As to (1) Consd. Broome 
V. Agar (1928), 128 1 j. T. 098 ; Lockhart 
Harrison (1928), 129 L. T. 521. 

1032. Add. Ainioiafion Consd. Broome v. Agai* 
(1928), 128 L. T. 698. 

1045a. ,]■ — Pltf., a clianfleur, brought an 

action for slander against his former mislj*css, 
eoni])laining that she had falsely .alleged that 
]h‘ gavti “ joy rid(‘s ” in her motor car. 
Deft-. ))leaded justification. The jury found 
tliat deft., had uttered the words complained 
of, but. that f-hey wi‘re not defamatory of 
1)11 f. : - Held : the question of libel or no 


libel was pc^culiarly a question for the jury, 
A it was only in the most extreme coses that 
the judge should allow his view to overrule 
that of the constitutional tribunal. — Broome 
V . Aoai{. (1928), 128 L. T. 698 ; 44 T. L. R. 
229 C. A. 

AmmUition : — Folld. Lockhart v. IlarriHon (11)28), 139 L. T. 

/) 21 , 

I 1045b. .] — In a libel action, whtire the words 

complained of are not of necessity defama- 
1;Ory, A the question of libel or no libel has 
be(*n jiropcrly left to the jury, the verdict 
arri\’(‘d at by them that the words were not 
defamatory must stand. 

It is not tru(* to say that a jury’s verdict 
in these circumstances can never be assailed. 
A plain A obvious defamation incai)able of 
any innocent explanation, if found by the 
jury to be non-libellous, would ctTtainly be 
set* aside (Lord Bdc’KM aster).- -Lockiiaut 
V. llARJOSOx (1928), 129 L. T. 521; 44 

T. L. II. 791, II. L. 


Part V. — Publication. 

1069. Add. Annotation : — Consd. Watf a. Longsdon : 1087. Add Annotations : — .Ls fo (1 ) Refd. Smith v, 
(1929), 98 L. J. K. B. 711. Schilling, [1928| 1 K. B. 429. (icncruUy. 

I Refd. ]\iar( in v. Benson, [1927 | 1 K. B. 771. 

1084. Add. Annotation N.F. More r. Weave), ! 1177. Add. Annotation Refd. The Fagernes, 
11928] 2 K. B. 520. i [1926] V. 185. 


Part VI. — Defences. 

1245. A(H. Amiolulion : Held. Godinan v. Times H. A A M. K. II. 5511 ; 110 

J'uljlistiinj; (!<>., 1 1020 | 2 K. B. 27:!. K. K. (iS:!. 

1302a. Imputation as to disclosure of conOdential Reid. Ti.yler r. itlacki.m (isar,), .( Uim 

information By solicitor- Proof of dis- 

closure of communications made by clients 1310. Add. u\nnotation : Refd. (Joilman v. Imuss 
to solicitor.! -Mooiir: v. TKiUJEUi (IS22), 1 | Publishing ('o., I 1926] 2 K. 11. 272. 


ustahlisli H caaso of action. — Micufik v. 
Kimv (8nsk.), II928J 1 D. b. J{. 91 ; 
1 1927) 3 W. W. 11. 710: rersiL. 1192^1 
I D L |{ 1: I ‘J W .W. H. SJ , 22 

h. j: 3s.'..— can. 

PART IV. SECT. 6, SUB-SECT. 1. 
964 ii. I- IfoiUNHON i. 

Si (. \ini \N (ISii; ), 17 I’. I) -119. CAN. 

PART IV. SECT. 6, SUB-SECT. 2.— A. 

979 ii. ]— Evans v. Mautyn, 

[1926] 2 D. L. 11. G98 ; 37 B. C. R. 231. 

~ CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— B. 

1011 V. — .1 W liciu llic line can 
lie cIcarJ.x drawn lictncco AxJiut aic 
hfatcmt'iilb o1 lac( \ cxprcbbioiis of 
opmjoii, a judge may i uJe as a matter 
of const riictioii that the \Nt)vds com- 
])]amcd of art' incjijiahlc of lu'ing anv- 
llimg ))ut HtalcJiK'iitH of fact.— Sr. 
Li'Wxuou r. Buknnw (1927). 2S 
S. N. S. W. 23.- AUS. 

1011 vi. -.1 — In a suit for 

damagt's foi lilx'l liast'tl upon au 
aiticlc imlilisht'd in defts.’ ncusiiapcr, 
])ltf. allcgctl the article impnlcd to 
him till' hcmoiis crime of l»emg a, 
memtier ot a tiTrorlst orgaiusatlon to 
murder a certain cIuhs of jicrsouH. 
l)eft,s. pleaded privilege fair comment 
in a matter of imblic interest Held : 
It is for the I’t . In. such a case In the 
Hi’s! place to nile v hether or not as a 


juatli'T of Ian tlie article is cajxihle of 
t,]ie (mimhI met ion snggc'^ied by pitf., \ 
jicA) to dei'ide nhethei il is ,so as ti 
((uestiou ot f.iel, /.<. v^betJJer an 
oidmaix man likelj tti U'ud tlie article 
uonld nmicrst.uul it m the sense 
alleged l)V pltf. SuiiTi \K CuAXim v 
Bosk r. Kmhut iS, Soxs (192S), 
1. L. R. Calc 1121. IND. 

PART V. SECT. 1, SUB-SECT. 3. -A. 

1106 iii. — -.1 n VUKIN'S r. Do.nki 
(ISKS), 17 <). R. 22. CAN. 

PART V. SECT. 1. SUB-SECT. 3. - 
C. (a) ii. 

1134 iv. - — .! I‘niud 

Jdrti the jiersoii ln» is the “ <ieelari‘d 
prmti'i ” ot u m‘\\spa])ei is resjionsjhle 
for ever> thing that is printed in it 
lie eun, bowevei. escape habihlv by 
shoning that be nas absent hond 
Jidi , that IS, not witli the inn pose ol 
evading ii‘KpojisibiJjt> . when a jiai- 
tienlar aria le eomplamed of was 
print e<l. But i1 In* do(‘s so. lie is bound 
to give evidence as to who the actual 
printer of the papi*r in his absence was. 
- Uau SwAin j* )•. Sika.t 

(192S), 1. L. J{. :.t» All. 8U<>. IND. 

PART V. SECT. 1, SUB-SECT. 4.— 
B. (b). 

sg. Notice HTiArr Libel d' Hlander Art, 
S. 8.3 — SlCNTINEI.-RKMKWf Do. l’. Hoiux- 
80N, [1927] 4 D. L. R. 232 ; 61 O. L. R. 

924 


62, nr.sv/ 11 92s I 3 D. L. R. 97 ; 11928J 
8 C. It. S.VJ - -CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

q i. .]~-luisn Rkopj.e’h 

Arsukanck Society v. Dutilin City 
Ahsukance (Jo., Ltd., [1928 J 1. R. 
29 [ ; on ajtprnl f I929J 1. R. 25. — IR. 

PART VI. SECT. 1, SUB-SECT. 2.- A. 

sh. li'hfre lilnl tin .] O'Caj.- 
i.\iUi\N r. Tiiovisox 1). C. cV f'o., 
1192S1 S. (J. (Ct. ol Sess ) 532 SCOT. 

PART VI. SECT. 1, SUB-SECT. 3. C. 

sk. 11 rircasomthle vcrdict—i>rt uAdt.] 
- -W here the jury found that the 
words complained of, if defamatory, 
w'erc true, & on a]»peal it was admit ted 
that some of the allegations were 
untrue ~A!<hl * the verdict was such 
an one " as no jnrv' could have lound as 
leasonalile men.’W should beset a«,i(le, 
is: a new trial bad. — Rode r. 8aiitii’h 
Newspapers. I/I’D. (1927), 27 8. R. 
N. S. W. 313 , 44 N. 8. W. W. N. 37, 
]•. C.- AUS. 

PART VI. SECT. 1, SUB-SECT. 4.- A. 

k i. .1 — If deft, does not in his 

])lea of justili cation state the specitlc 
tacts or iuhtaiKHiH on which he I'elics, 
he must do so in hia particulai’s.- - 
Barnes v. Sykes (Man.), [1926] 3 
W. W. K. 476.— CAN. 

k ii. .1 — Buknrs V. SykI'IS 

(Man.), [19271 1 D. L, R. 282.— CAN. 
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1313. Add. Annoiaiioy^ : — Consd. Gculman r. Timos 
Publishing Co., 1 19201 2 K. B. 27H. 

1317. Add. Arntolatimi :■ — Apld. God man r. Times 
Publishing Co., [1920] 2 K. P. 27.2. 

1329. Add. Avunlaliot) //> (1) Held. More r. 

Woaver, [192S] 2 K. li. .'")20. 

1339. Add. AymotalioH -.l.s* 1o (2) Refd. Collins r. 
White way, |1927J 2 I\. P. ,27S. 

1347. Add. AyiyiotatiOit : — Refd. Collins r. White- 
way, [19271 2 K. H. 378. 

1347a. Court of referees — Under Unemployment 
Insurance Act, 1920 (c. 30). | — A ct. ol 

reh‘re(\s, constituted under the abovt' Act 
iSc- the regidations thereunder for <.h(‘ ])ur]»ose 
of deciding claims made u]>on ihe uneitijiloy- 
meiit insurance funds, is a ct. discharging 
aduiinistrai.ivc' dut ies only, tV communicat ions 
made to that ct. are not- absolut ely pri\ ih‘ged, 
as would b(* th(i case* if they wiTc made to ;i 
judicial body in the discharge of its duties. 
Collins v.' Wiutkway (Uenuy) Co., 
11927] 2 K. P. 378 ; 90 L, J. K. P. 790 ; 13 
L. T. 297 ; 13 T. T.. P. r)32. 

1351. Add. Ainintailnn r Mentd. AVisbecli 1C 1). C. 
V. Ward (1927), 91 .T. P. 200. 

1395. Add. Atmoiaiion : — Refd. I)<‘ Pje\ille v. l>ill 
(1927), 90 P. J, K. P. lurdi. 

1407. Add. yitmoiailoK : Refd. More r. Weaver, 
[1928] 2 K. P. 520. 

1429. Add, Ciiaiion : — 134 L. T. 280. 

1446a. ^.J —To constitut/<* a. communication 

made on a privih'ged occasion th(‘re must, be 
a legal, moral, or social duty to make the 
(jommuniciition, as vvidl as an int(‘r(‘st in the 
reeij-uent to receive it, tV. the* (iiuvstam, winch 
is for the judge ^ not- the jurv, wJad-her such 
a. duty exists depends on th(‘ eircumstances, 
the nature* of t-he* information, dc the* redation 
of th(‘ re'cipient A: the mformant. —W ATT r. 
Longsdon (1929), 98 1.. ,1, K. P. 711 ; 15 
T. P. IP 019 ; 73, Sol. Jo. 541, (\ A. 

1455. Add. Amioidfion Ps* io (2) Consd. Watt- /. 
Pongsdem (1929), 98 P. J. K. JP TIP 

1457a. .] — Watt r. Pongsdon, No. 

lllOa, (tyUd. 

1460. Add. Annulai'nm : — (/cticndly, Refd. Mint-e*i 
V. Priest., [1929] 1 K. IP (*,55. ‘ 


1466a. .] —Watt v . TjONGsdon, No. 

1 4 10a, attfr. 

1489. Add. AyinotaiUm : — .^.s* to (1) Apld. Watt- v. 
Pongsdon (1929). 9S P. .1. K. B. 711. 

1500. Idd. A Consd. Watt r. liongsdon 

(1929), 98 P. .1. K. IP 71 I. 

1520. \dd. Aonotdtioti : Consd. Watt- r. Pongsdon 
(1929), 98 P. .P K. P. 711. 

1521. Add. Addnldiions : — Consd. Watt v. Pongs- 
don (1929), 98 P. .1. K. IP 711. Refd. llardie 
A:. Pane r. (Fulton (1927), 90 1.. J. K. IP lOtO; 
Tolley r. Pry J. S. A- Sons, Ptd. (1929), JO 
T. P. IP 1(18. 

1526. Add. Afinotdhoyi: Refd. (Vdlins r. Wldtc 
wav, I 1927! 2 K. IP 378. 

1539. \dd Adnotdtmn : — Consd. Watt-/', i iongsdon 
(1929), 98 1,. .P K. IP 71 1. 

1545. \d<f. \n}dddlf(dts: Consd. Mint-ei* Prii*st-, 

I 19291 1 K. n. (1.75 ; Watt r. Poiigsd/m (1929), 
9S I.. .1. K. IP 71 1. 

1550. \(td. \ yniohfhon : Ps* l<t (1) Apld. Watt /*. 
lx.ngsdon (11129), 9S P. .1. K. IP 711. 

1579. \(td. \nn(d(didnf< : Expld. Mint<‘r /’. Ih'iest, 

I 19291 1 K. IP 055. Refd. More /’. Weaver, 
(192Sj 2 K. IP 520. 

1579a. .| - ( V)inmiinications passing 

h<4\vt‘<*n a solr. A his elnait , (>n t hi* subject 
ii]>on vvhicli tlie client has r(*t-amed tlu* soli*., 
A which /ire rdexant- to that ma1t(‘r, are 
ahsolut<*lv ]>n\ilege(l. MoKio 
I 192S|2 K. Ik 520 ; HOP. 4\I5; 1 1 T. P. It. 

72 So. ,)o. 550, (k \. 

Anit 'litfiou Consd Miiitt ‘1 r , 1 J !»H(M I K. It (l.Vj. 

1592. Add. AnHoldtion: (frnrrdlhi, Refd. Ckdlins 
I r. Whit^vvav, [1 927] 2 K. JP 378. 

' 1594a. - Regarding solicitor employed by 

I body.] PvwK’LM’io r. IIvll (1928), 72 Sol. 
Jo. 87. 

1608. Add. \ nnotdhoHs : '\.s io (1) Refd. Tolley 

I /'. Kr\ J. S. A Sons (1929), 10 T. P. Ji. 108. 

! (tioicrdlhi, Consd. Watt- v. Pongsdon (1929), 

I OS J.. J. K. IP 71 I. 

I 1615. \dd. \yniofdh(m ;~4.s to (1) Refd. Watt /'. 
I Pongsdon (1929), 98 J.. J. K. IP 711. 

I 1626. \dd. Anyddffidtn : -Consd. Watt /*. Jjongsdoii 
I (1929), 9S L. .). K. B. 711. 


PART VI. SECT. 2, SUB-SECT. 2. 

A. (b). 

m i. Umlcr Muinripal Art, 

Ji\ S. O., 19 J1 (i J92)1 Nl\on r. 
O’C-AI.LACIIAN (19‘J7), (iO G. L. Jv. 7(i. - 

CAN. 

PART VI, SECT. 2, SUB-SECT. 2.— 
A. (c) ii. 

1358 v. .] - Niaso Nvuayan 

SiNuiT V. K. (1926), I. L. P. 6 J’at. 224. 

IND 

1358 vi. .] Miu Anwarrudin 

V. Fatiitm Bai Ain din (1926), 1. Tj. P. 
50 Mnd. 667.— IND. 

1358 vii. .] -M. Banerjkk v. 

Amjkcl Chandra Mttrv (1927), 
1. L. It. 55 Calc. 85.— IND. 

PART VI. SECT. 3, SUB-SECT. 1. 
1437 i. Gcmral ride.] — Saciiu) r. 
Leader Puiujshing Co., [1926] ‘t 
J). L. U. 68 ; [1926] 2 W. W. It. 268 ; 
20 8ask. J.. It. 449.- CAN. 

PART VI. SECT. 3, SUB-SECT. 3. - 
A. (a). 

1500 viii. .] — Tlic undcrlyiiig 

ininciplc on wliieli is foiiiidcil j/ro- 
(cction for a coimnunicatioii otherwise 
uclionuLlc an defamatory, is “ (he 


coniinon « itii\ ciia him A. wt IIjih 
s(Ki«'(\. ’ 'I’hf I iHiiimimr .il KHi i-^ itiiiv 
pioleeliii whin it is l,uil\ \\.iri€niUil 

l)\ hOlili itMMHlaliir IMI.I-Inii i' 
I' vi^i*ij<‘\ , \\ In M iiiJiili iM iliM li.iijjfi' 

1,1 MHiii* jHihlii oi pM\nle«hi1\ mh 1, 

oi'iliiiMM in(i Ilij 4 :i HIM A: HiiH.i I prim ipii“^, 
1)1 m t<iiih Jiuiih* HI tin li }::i( iimH I 

di'fi ll(M‘ 1)1 .1 ],il-^i)ns nwii Hill II sis. 

it J,s not, .suthi ii‘iil tJuit till' p< I'Mim 
+ Ik ..ImIiiiwmH I wilt <\ i s, hoi 
vx I...., ,, ^-riHHul, th.it the 

(intv or intiMM st rM'-ts. ’j’hcie inuht, 
jii f.iet, hr sni h a ilut\ m intrn st 
as, nnilri all thi* ciiriiinsl am* 
warranth the iMHiHJinnirat ii,n II M.ns 
r Miti'MM.U 1I92SI 2 D L. It 97, 
110281 8 C i: 125. CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
A. (c) V. 

1560 vi. - - - I 1\ i.r.iNii \NS r. 

rsM\u, 119291 \pp 1). 121 S. AF. 

PART VI. SECT. 3, SUB-SECT. 3. - 
A. (c) vii. 

1580 iii. — .1— A solr., in 

corivisponding with tliird jiartieH, is in 
no better position than his client. He 
la not fn*c to write everything his 
elic’Tit may suggest or st.ate. He is 


bomuJ to evilnde from his lettei anv’^- 
tlung defaimitory that is not iidevant 
' to thr oeeusion. - -M’lvEOim r. (J 
: ]\loKAN, 11927] I. It. li4S.- IR. 

I PART VI. SECT. 3, SUB-SECT. 3. - 
A. (c) IX. 

I 0 i. />// ntf tnh( f 1 A < oiii- 

I mimiealion iii.iile to a ritv rouni i| |)\ 
a, niembei theiiol uliilr tin subiiM*! 

I of th(‘ poliemg of the rll^ \ias 

(lisrii.ssed at, a, ineetiiig of the foiiiiril 
]ie]d. 111 an action tin --.landrT, D, li,i\r 
brrn made on a laivilrgiMl him .i'^iihi 
FPWMtDH r. Gxti’MWN, [J*)2S| 3 

1). L. It. 187 , 110281 2 W. \V. It. 713 
CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 
A. (c) xii. 

j o i. .1 A piihia jiohtieal iiKM't mg 

I js not H ]Hivdr{;rd ix rasion - lirRExe 
! r CVMPUKLL, 11928! •{ I) Jj. u. ‘M)7 ; 
11928] 2 W. W J CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
A. (c) xiv. 

sm. Slate ntent as to ynLnistcr’s conduct 
— liy one church office holder lo another 
— Occasion primlcyed.l Knapi* v. 

11926] 2 IJ. J.. Jt. 10.S3 ; 58 
I O. L. It. 605.-— CAN. 
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1638a. .]— Thomas Withers & Sons, 

Ltd. V. Samuel Withers &> Oo., Ltd. (1926), 
44 R. P. C. 19. 

1642. /Irff/. AmioUition : — Refd. Watt v, Longsdon 
(1929), 98 L. J. K. R. 711. 

1699. Add, Annotation -An to (1) Refd. Mac- 
kenzie- Kennedy V, Air Council, [1927] 2 
K. B. 517. 

1735. Add, Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

1739. Add, Annotation : — As to (1 ) Apld. Burton v. 
Board, [1929] 1 K. B. 301. 

1744, Add, Annotation ; Mentd. Nadan v. R., 
[1926] A. C. 482. 

1849a. Right to give particulars — Although no plea 
of justiflcation.J — Where deft, in an action for 
lilxd pleads that Bio words complained of are 
fail* conimoni, made in good faitli without 
Dial ice, on matters tjf public interest, he is 
entitled to give particulars of the facts upon 
wliieh h(‘ l)as(‘d Jiis comments, although those 
fa(‘ts are defamahiry of pltf. there is no 


plea of justification. — Burton v. Board, 
[1929] 1 K. B. 301 ; 08 L. J. K. B. 166 ; 140 
T.. T. 289, 0. A. 

1854a. Indemnity — & plea of justification — 

Separate trial of issue as to indemnity.] — In 

a libel action defts. pleacled justification, <fc 
that pltf. had, in return for payment, under- 
taken in writing to indemnify them against 
any actions for libel. Pltf., in his reply, 
disputed his signature, said that he was not 
bound by the alleged undertaking. Pltf. 
then aiiplied for an order that the issue as 
to the alleged undertaking ^ its construction 
sliould be tried separately before the otlier 
issues : —Held : when pltf. asked for an order 
that one issue should be disposed of before 
the trial of the other issues, the order should 
be made only when there were special cir- 
cumstances justifying it, Ac fis there were 
none in the present case, the order must/ be 
refused. — Bottomt.ey v, IfirnsT At Blackett, 
Ltd. a Houston (1928), 14 T. L. R. 451, C. A. 


Part VII. 

1868. A dd, A nnotations : — Consd. Watt v Longsdon 
(1929). 98 J.. ,1. K. H, 711. Refd. (Vassidy r. 
Daily Mirror News])apers, |1929] 2 K. B. 
331 ; Tolhw r. Fry ,1. S. A: Sons (1929), U\ 
T, L. U, J98. 

1910a. Accusation of incompetence— Whether 
proof of competence in other transactions 
admissible.] —Brine v, BAZALOEa'TE (1849), 3 
Exch. 692; 18 L. J. Ex. 348; 154 E. R. 

1948a. .] — Where deft, establishes a 

qualified privilege for a publication. A: 


Malice. 

])ltf. fails to adduce any evidence of malice, 
the judge is not obliged then there to 
withdraw tlu' case from the jury, but, if 
deft, proposes to call evidence, may in his 
discretion defer ruling on the quest/ion of 
malice until he has heard the evidence for 
deft. In t/he exorcist^ of this discretion the 
position of deft, who has to adduce ovidimce 
upon other issues in the action should bt* 
considered. — Mahbii: v, Geohue Edwards 
(Daly’s Theatre), Ltd., [1928] 1 K. B. 269 ; 
96 ].. J. K. B. 980; 138 L. T. 51; 43 
T. L. R. 809, D. A. 


PART VI. sect. 3, SUB-SECT. 8. — B. 

1681 vi. .1 — To clothe an occa- 
sion with privilege on the ground of 
common inl«i*oflt, tlio common liilAjrest 
must he in the subject, -matter of 
the coniinunicu,tion complained of. - 

SAFlliO V. ivKADEU PUBLTHHINU Co.. 

11920)8 D. L.H. G8 ; [1920) 2 W.W. U. 
208 ; 20 Sask. L. R. 449.— CAN. 

an. SUttrnicnts rcfleHimj on mismoiiary 
appeuhnu for fvnds- -To conimittee 
formed to aid appeal.]— KAyvonM v, 
"ATON, 11927] S. C. 740.— 

SCOT. 

PART VI. SECT. 3, SUB-SECT. 3. — C. 

1649 xii. .J IlENN V. Smith 

(1912), 11 K. L. JL I ; 0 i>, J.. R. IS.— 

CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— 
B. (b). 

so. Paftlirly heard beftm a Court of 
,7nstiee — JAM lit' Slander .iri, Ji. S. (), 
1914.J — (\)W1K r. Itoni.NHON, 11928) 

1). L. H. 770 ; 02 O. L. R. 801, CAN. 

PART VI. SECT. 3, SUB-SECT. 4.~ 
B. (d). 

sp. Under JAbel dt Slander Act .] — 
IlANSKN V. NUttQKT l^UBLISRKRS, LTD. , 
[1927] 4 1). L. R. 791 ; 01 O. Ij, R. 
239.— CAN. 

sq. .] — Senttnel-Revikw Co. v. 

Robinson, [1927] 4 1). L. R. 232 ; 01 

O. L. R. 02. — CAN. 

PART VI. SECT. 8, SUB-SECT. 4.— 
B. (e) i. 

■ .1— Huohes V. Sun 


PUBLTSHINO Co. (1925), 35 B. O. R. 
422.- CAN, 

PART VI. SECT. 3, SUB-SECT. 4.— 
B. (e) ii. 

1698 I. He port of judfpunit 

alone. \ — J)UN(*\N r. Ahrociatjci* SroT- 
TjMii NRwsj'MMoas, J/ri)., 11929] S. il 
(Cl. of SesK.) 1 1.-— SCOT. 

PART VI. SECT. 4, SUB-SECT. 2. 

1738 ii. The “rolled up 

plea “ to an action for libel is a plea of 
fair comment only, & whore there is no 
pica of justification, evidence is not 
admissible to prove the truth of de- 
famatory allegations of fact, & the 
defence of fair comment is no answer 
to sucl) allegations. — Leech v. Leader 
Publishing Co., Ltd., [1926] 2 D. L. K. 
28 ; [1926] 1 W. W. 11. 673 ; 20 Saak. 
L. R. 337.— CAN. 

1738 iii, S.P. Barnes v. Sykes 
(Man.), [1926] 3 W. W. R. 476.~CAN. 

1738 iv. .1 — In an action for 

libel, under the “ rolled up plea ’’ deft, 
has the right, without pleading 
justification, to adduce evidence to 
establish the truth of allegations of 
fact upon which comment Is based, 
as distinguished from comment itself.— 
Boys r. Star Pro. & Pub. Co., [1927] 
3 D. L. R. 847 ; 60 O. L. K. 592.— CAN. 

PART VI. SECT. 4 , SUB-SECT. 6. 

1848 i. “ Polled up plea •*—Plea of 
fair comment not jusHfication.] — Leech 
V. Leader Pubushing Oo., Ltd., No. 
1738 ii, ante.— CAN. 
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1848 ii. S.P. Barnes v. Sykes 
(Man.), No. 1738 iii, a7i/c.— CAN. 

st. .] — Where the defence of 

fair comment is ideadod the oomment-s 
must be warranted by the facts slated 
in the writing complained of, in the 
sense tiiat the facts must afford a 
reasonable foundation for the com- 
ments, & it is not legitimate for 
defender, by the averment of now' 
facts hi his defences, to extend the 
limits of inquiry. — Wheatley v. An- 
derson & Miller, [1927] S. O. 133. — 
SCOT. 

PART VI. SECT. 6. 

sv. No libel — Innuendoes covered .] — 
Daly v. Irish Transport & General 
Workers* Union, [1920] I. R. 118.— 

CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

1876 xii. Dunnet v. Nel- 

son, [1926] S. C. 764.— SCOT. 


PART VII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

f 1. .] -Deollning to give an 

apology is not evidence of malice. — 
11AIJ.S V. Mitchell (1927), 69 o. L. R. 
590.— CAN. 


PART VII. SECT. 2. SUB-SECT. 4.— A. 

1967 ii. .) — Cole v. The 

Opera'tive Plasterers Federa'tion 
OF Aus'tralia (N. S. W. Branch) 6c 
Hudson (1927), 28 8. K. N. 8. W. 62 ; 
45 N. 8. W. W. N. 33.— AUS. 


1678 ii. 



Vol. xxxn.— libel and . Slander. Cases 1988— 2S07. 


Part VIII. — Damages and Costs. 


1988. Add. Annotations : —Consd. llobbs ??. Tinting, 
Ilobbs V. Nottingham .lournal, [1920] 2 
K. B. 1 ; ToUey v. Fry J. S. & Sons (1929), 
46 T. L. B. 108. Mentd. Williams v. Bar- 
t4m, [1927] 2 Ch. 9. 

1989. Add, Annotations : — Refd. Thomson v. 
McNulty (1927), 71 Sol. Jo. 744; Cassidy 
V, Daily Mirror Newspapers, [1929] 2 K. H. 
ddl. 

1992. Add, Annotation : — Refd. Ilobbs v. Tinting, 
Hobbs V. Nottingtiam .Tournal, 119291 2 
X. B. 1. 

2020. Add, Annotation : — ..Is to (2) Consd. Hotdis 
Tinling, ttobbs v, Nottingham Joinnal, [1929] 
2 K. B. 1. 

2037. Add. Annotation : — Expld. ITobtis v, '^Pinliiig, 
Hobbs V. Nottingham Journal, 119291 2 

K. B. 1. 

2041a. .J — In an action for tibel ])ltf. 

set out in his statement of claim the alleged 
libel, in a separate paragraph alleged an 
innuendo which practically r(‘peated, but 
somewhat ext/onded, tlu' statements in th(‘ 
alleged libel. Defts. did not plead justifica- 
tion or fair comment, but paid 20s. into ct. 
in respect of the alleged libel as sunicJent 
damages ; they made no payment into ct. in 
respect of the innuendo ; & they gave noticu* 
under Ti. S. C. Ord. 26, r. 87, of tlnur intention 
to give in evidence (iert>ain matters in mitiga- 
tion of damages. At the trial j)ltf. gav(‘ 
evidence that save foi* one lapse he was a 
man of unblemished reputation. 8'here- 
upon he was cross-examined as to specific 
incidents not riumtioned in the libel or in the 
particulars served under K. S. C. Ord. 8(), 
r. 37, it being suggested that he was a man 
of bad reputation. This line oi (;ross- 
examination was ob 36 ctc‘d tfj, but was allow(Hl. 
Before the conclusion of the cross-examination 
the jury intervened with an intimation that- 
the^y desired to find for the defts., which they 
then did witliout any summing up. On 
appeal: — Held: (1) the cross-examination 
was admissible as cross-examination to credit, 
but that if the incidents were denied by pltf. 
no further evidence could be called to rebut- 
Itf.’s denials, that the jury should hav 
een told that while they were not bound 


to accept pltf.’s denials, those denials, though 
u!iacce})tod, afforded no evidence that the 
incidents had taken place ; (2) the cross- 

(‘xami nation was not admissible to mitigate 
damages, A the jury ought to have betm 
directed to this effect. -II OUBS v. Tinltng, 
V, NoTTTN(UI-\M JnllHNAT., 1I929J 2 
K. B. I ; 9S lu J. IC. h. 421 ; 1 11 L. T. 121 ; 
15 T. L. U. 82S ; 78 Sol. Jo. 220, V. \. 

2045. Add. A nnofation : —As to (1) Apprvd. Hobbs 
/*. Tinling, Ilobbs r. Nottingham Journal, 
[19291 2 K. IJ. 1. 

2174. Add. Aynioiation : Refd. Smith v. Schilling, 
[1928] 1 K. B. 129. 

2180. Add. A'nnotation : Refd. Mai’tin v, Benson, 
[19271 1 K. B. 771. 

2184. Add. Annotation : Refd. Campbell v. Poliak, 
119271 A. V. 782. 

2195. Add. Ayinotaiton :~—As to (1) Refd. Martin 

2198a. Consideration of all circumstances.] — 

Where an action for (h*famation is tried by a 
judge with a jury, k, pltf. recovers nominal 
damages only, tlie judge, in d(»ciding whether 
there is “ good cause ” for de])riving pltf. of 
costs, should take int-o considei at ion all the 
circumstances of tlin‘ case;, both [adore 
after the issue of the writ. The snuillness of 
the damages is only one element for considera- 
tion. The jiulge must excncise a disendion 
independent, of any view expressed by the 
jury on the (juestion of costs. — MAitTiN v. 
*BbN 80N, 1 1927] i K. B. 771 ; 96 1.. J. K, B. 
105 ; 187 L. T. 188 ; 48 T. L. B. 217. 

2200. Add. Annotation : -Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

2202. Add. Annotation : -Refd. Martin v. Benson, 
[1927] J K. B. 771. 

2203. Add. Annotation : — Refd. Martin r. Be nson, 
[1927] 1 Jv. B. 77J. 

2203a. .] — Mahtin v. Bknson, No. 

2198a, ante. 

2206. Add. Annotations : — Refd. Campbell v. Pol 
lak, [1927] A. C. 782 ; Martin v. Benson, 
[1927] 1 K. B. 771. 

2207. Add. Annotaium : — Consd. Martin v. Benson, 
[19271 1 K. B. 771. 


PART VIII. SECT. 1, SUB-SECT. 2.— 
B. (a), 

sw. Conduet of hath J)artics.^ — Pltf. 
ill opening liiw case to the jury, slated 
that ho would be satisfied with an 
nndortaking by deft, to publish an 
apolo^ in thcii' nowsjiapcr, tSc further 
Ktoted that thi* dcfaiiiatoiy article 
eotnplaiiied of by him was falsi* from 
beginning to end. JJoft. by his counseJ, 
thereupon otfei*ed to give such an 
undertaking as asked for by pit f . This 
offer pltf. refused to accept. During 
thi^ coui-Ho of the trial, cross- 
<‘xaminatJon was directed to show the 
truth of tlic article eomplaimsd of, 
though the charaetar of pltf. was not 
attacjked in the article. i*ltf. was 
awarded a verdict & damages were 


I UHsesKed at one iarthlng : lltbi: the 
I liiry ma\ taki* into eoiisiderution the 
condnet of hotli i»arti(s, even up to 
the moment u lien it vet urns its verdict . 
-- bEMATKK r. SMITH'S N KW SU APICKS, 

JiTP. (J$»27), 2K 8. Jt. N. s. VV. 1(51, - 

AUS. 

PART VIII. SECT. 1, SUB-SECT. 8.— C. 

2080 VI. .1' SOPOMON V. 

llOBiNSON & Co., Ltd. (1927), 48 
N. L. R. 125.— S. AF. 


PART VIII. SECT. 1. SUB-SECT. 4.— 
B. (b). 

2166 iv. .1 — In libel it is not 

necessary to i»rove special damage, for 
the law pi-esiinieH that some damage 


will flow in the ordinary course of 
things from the mere invasion of pltf.’s 
rights, & the falsity of the imputation 
IK presumed In favour of jilt.f. - 
HALI.H V. Mitcukdl (J927), 5!) O. L. it. 
590.~CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

6X. Security for cofds — Action ayainst 
newspaper .] — CAimoLi. r. National 
PUESB, Ltd. (Man.), 11927] 3 VV. \V. R. 
683.— CAN. 

sy, — .] — BAKTMAN V, 

UlCRAlNIAN PuniJHlIINO CO. OF GaNADA 

11927J 3 D. L. R. 478; 1J927] 2. 

W. W. R. 30S ; 36 Man. L. R. .581.— 

CAN. 
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Cases 2226—2599. English and Empire Digest Supplement, 


Part IX. — Injunction. 

2225. Add. A')}}}o1a1ion : — Refd. Jiroorne v. At^ar 

(1928), i:5S L. T. «98. 2267. Add. Annotailon :—Menid. Macloan v. 

2263. Add. Arinoialirtn : — Hefd. Tolley ?\ Fry J. S. Workers’ Union, [1929J I Ch. 002. 

& Sons (1929), dO T. L. U. 108. 


Part 'X. — Pleading, Practice and Evidence. 


2300a. Separate actions for same libel.] — 

VVli<*re two pltfs. brin^ two separate actions 
iij^ainst sani(‘ dedts. in ri'spect of the same 
allejj:(‘d lilxd, the ct. has .ini'isdiction to order 
consoJidation of the two actions. Whether 
an <>rd(‘r for cfinsolidation sliould )je made in 


any i>articular case is in the discretion of the 
judge or the master. — Horwood v. States- 
man Publishing Uo. (1929), 98 L. .i. K. H. 
450; 141 ^J. T. 51; 15 T. L. h. 237; 73 
Sol. Jo. no, C. A. 


Part XI. — Criminal Proceedings. 

2307. Add. AnvoUdUm : -Generally ^ Refd. Martin 

V. Henson, [1927] 1 K. JJ. 771. 2488. Add. Annofaiioyi : — Refd. K. v. Brixton 

2441. Add. Aiivolaf lO'H Refd. Broome v. Agar Prison, Exp. 8hure, [1920] 1 K. B. 127. 

(1928), 138 B. T. 098. 


Part XII. — Slander of Title. 


2528a. .]— ('IMTSTI Cjuisti (I(i05), Yelv. 80 ; 

80 F. B. 55. 

2536a. Title need not be shown.]— Mar vin'<;. May- 
nard (]5<)5), Pro. FJiz. 419 : 78 K. |{. 

2555a. — — -.J -TsTutsK r. Pounfokd 

llet. 101 ; 121 F. U. 121. 

2560a. .] In slander of title for alleging tliat- 

another had a li'ase for one thou.sand years 
of ])ltl‘.’s land, it is no defence that such a 
lease was actually iiia-dc, hec;anse d(‘ft. took 
u]Kjn liiinself the knowledge uf the law. — 
Mildmay's Cask (1584), 1 (’o. Jtep. 175 a. ; 
,li‘nk. 217 ; 7() J<]. It. 379 ; .sid) MiLD- 

may r. Standjsh, Cro. tJiz. 31; Moore, 
K. B. 1 11. 

Refd. ra»n(‘ r. Jfourh (1813), 1 IM. cK 8. .301 , 
Jiiilisii ID.tX TraflUj <S: KOtIijo Co. r. (?. Jt. (). (ki., Jjtd. 

I.. C C.. 11!)22| 2 K. H Mentd. Pap-uCh. Lord, Case 

(J.'iUJ ), 1 And. . Hcdt'HV ( asc (]()07), 7 (k>. lte]». Id a ; 
CroHs r. Fj.nii-.l(’i nil lull (l(»dS), Oo, .lau. 180 ; Coll tX Glover r. 
Co^en(ry tX Jjiehlield, Dj), (10J-), IIt>l>. 140, Harpur’s 
Case (K; !.'■>), 11 Co. llejn *J3 a ; llowel v. Sanibay (J (»!.'>), 
1 Brownl. 17i» ; Miller 7, IManwaritiy: (1().35), CTo. Car. 307 ; 
Hate 7’ Ainber.sl (KJd.l), T. Payni. 82; Foster v. Foster 
(JOGl), 1 Keb. 31!); tRu'diaji* v. Sheldon (l(i7I), V'an^rb. 
2.0!) ; Siiiilbr Ashton (1(575), 1 (kis.inCii. 2(53 ; JC'itclille’.s 
(’use (1720), 1 SliJi. 2(57; Goodtit h- r. JVtto (1732), 2 
Stra. !)34 ; Sarsrc'iit r. Re('d (1745), 2 Stra. I22S ; Doe d. 
Milburn V. Salkidd (1755), \Villt‘s, (573 ; Clitlord r. Turrell 


1815), U L. .T, Ch. 390 : Pooler r. TIassel (18(51), 1 ,lo]in. 

H. 311 ; Poole?*. Wlnleonib (18(52), 12 C. H. N. S 770. 

2560b. .] — Millman v. IhiA^rr (1824), 2 B. & 

C. 48(> ; 3 Dow. k, By. K. B. 728 ; 107 F. R. 
405. 

2582a. .] — .loKNSON v. Smtth (1581), Moore, 

K. B. 187 ; 72 F. K. 522. 

2587a. — — .] — If one hath colour of title to land, 
an action of tin* cast* will not lie against him 
for saying, J li/ive bett(*r title to the land 
than you, though his title be* not so good as 
the other’s title is. -Anon. (1051), Sty. 41 J ; 
82 F. R. 823. 

2591a. -- -.| — W))ere a tradt* circular is issued 
bond Jide an interim injunction will rait be 
graid-etl to restrain it unless it is in violation 
ol some contract/ between jiltf. <fc deft., how- 
<‘ver much the balance of conv(*uience may 
b(* in favour of granting. —SomETE Anonymk 
DK s Manufactures de (jIla(T)s v. Tilgii- 
man’s Patent Sand Blast Po. (J8S3), 
25 (’h. D. 1 ; 53 J. Ph. 1 ; 49 F. T. 451 ; 
48 J. P. 08 ; 32 W. K. 71 ; Gritrin’s Patent 
Cases [1884-80], 209, C. A. 

AnnoUitions .-Apld. Household & 1 tosher v. Fairburri tX; 
Hall (I8SJ), 51 L T. 498. Mentd. National I’honograpii 
Co. Australia, LUl. i\ Menck, [1911] A. C. 3315, 1\ O. 


Part XIII. — Slander of Goods. 

2599. Add. Amifdation : — Generally. Mentd. Dominion Iron & Steel Co. v. Invernairn, (1927] W. N. 277. 


928 



Vol. XXXn.~Case8 3 — 324, 


LIEN. 


Part 11. — Legal or Possessory Lien Generally. 


3. Add. Annotation : — Mentd. J ones v. Waring & 

Gillow, [1926] A. C. 670. 

21. Add. Annotation : — Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

27a. — .] — MUL 1 .INER V. Florence, No. 193 , 

152. Add. Annotations : — Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. Mentd. Lloyds Bank v. 
(Chartered Bank of India, Australia k. C-hina, 
[1929] 1 K. B. 40. 


180. Add. Ayiyioiatioti : — As to (3) Refd. Albemarle 
Supply Co. V. Hind (1927), 43 T. J^. U. 783. 

184. Add. Aymotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. li. 783. 

193. To the existing j)aragrapli a<ld tis follows ; — 
“ Distinction between a pledge k a lien 
discusseil.” 

208a. .]- -Bookkson 1 ’. Beid (1830), 1 Knapp, 

362 ; 12 K. \l. 357, il. J.. 


Part IV. — Particular Lien. 


321. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

322, Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. K. 783. 

322a. No authority to create lien.]-- *Plifs. 

let three taxicabs to B. on hire-purchase 
agreements, which provided that B. shoidd 
not have authority to create a lien on the 
taxicabs in respect of repairs. Up to May 1, 
1925, the cabs, with the consent of jdtfs., 
had been garaged at defts.’ garage, & B. 
owed defts. the balance of a general account 
for garage rent, goods supplied, k wasMng, 
cleaning, k repairing the cabs. Defts. had 
never been aware of the terms of the agr(»e- 
ments between B. k pltfs. On May 1, 1925, 
1)1 tfs. terminated the agreements, as B. was in 
arrear with his payments, but defts. refused 


to hand them the cabs, asserting that they 
had a lien for repairs. In an action for the 
delivery up of the cabs k damages for their 
detention : — Held : the lien might attach 
notwithstanding the revision tha t B. should 
not have authc^rity to crc'ate a lien, k, 
although defts. did not have continuous 
possession of the cabs, yet since*, in letting 
B. Like them out to ply for hire, they parted 
with possession without any intention to 
abandon the right of li(*n, the action failed. 
— Albemahle Supply (k).. Ltd. v. Hind k 
Co., [1928] 1 K. B. 307; 97 L. .1. K. B. 25; 
138 L. T. 102; 43 T. L. R. 783 ; 71 Sol. Jo. 
777, C. A. 

324. Add. Ajinolation : — Refd. AlbomarJo Supt)ly 
Co. r. Hind (1927), 43 T. L. R. 652. 


PART I. 

am. Oriffui of — Neccfisiiy for stfituiory 
tudhorily- Jn clear cU 'inuimhiguoos 
loagiincft .] A lien is not to bo con- 
Hidcrod to 1)0 iinfiohod without a plain 
doclaralion ol Iho iiiloiition of tin* 
fje^islatun* lo Impoho it, .sho^^n ni 
oloar A iiuainbUjruous langnatro. — 
AV Haudy, liuauj 1 1). Ji. Jl. 300; 
(lUlJ.y 02 O. L. K. 307. CAN. 

PART II. SECT. 9, SUB-SECT. 4.- A. 

178 i. Claim of general lien — [Vaircr 
of tender — For arnoimt of particular 
hen.] —WhiiTii tho holder of goods 
detains them for dltlerent elalrns, as 
to one of which he has a hen & tho 
othi'r not, the owner iinist tender the 
propiT amoimt, unlt'SH the* holder cither 
t'xprcHKly or by fair Implication dis- 
peiificH with it. — Buia''ALo & Lake 
Hi’uon Ky. Co. v. Gordon (1858), 16 
II. C. R. 283.— CAN. 

PART IV. SECT. 1. 

I i. Sale of building — Balance of 

proceeds after payment of mimtru 
aecovnts paid into court .] — Kelly 
Bros. & Co. v. Tourist Hotel Co. 
(1010), 15 O. W. R. 20 ; 20 O. L. R. 
267.— CAN. 

m i. Merchant giving vessel to 

planter <£• undertaking to supply vessel 
for fishery — Failure of merchant to 
su,pply vessel.] — Held : the merchant’s 
peculiar lien upon the profits of tho 
vessel ceased to attach. — Gill v. 
Power (1851), 3 Nfld. L. R. 197.— 


PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

322a i. Order given by hire -purchaser 
— No authority to create lien.]~~IIeld : 
the vendor w^as entitled to a retiini of 
lh(^ Kiibject-matter of the agreement 
without payment of tho cost of I’epuirs 
oidered by the lilre-purehaser. — Alli- 
ance Finance Co. Ac Standard 
Motors, Ltd. v. Simons Garaoe & 
CoODCHAl* (1025), 36 B. O. R. 1J7. — 
CAN. 

322a ii. .]—Ucld : tho 

repnin'rs had not acqmred a hen, in 
respect that the hirer’s title excluded 
the right to create a lion. IjAMonbv v. 
Foulds, Ltd., [1028] S. C. 80.— SCOT. 

332a iii. -.1 — Although in a 

hire-purchase agreement there may 
bo a clause expressly negativing any 
authority to create a lien, it does not 
jirovent a hen arising for repairs done 
to the subject-matter of the agree- 
ment. — ^Moyes V. Magnus Motors, 
Ltd., 11027] N. Z. L. R. 906.— N.Z. 

322a iv. — — .] — Where an 

agreement for tht* conditional sale of 
a motor car contained the following 
clause ; “ We shall not at any time 
(that 18 , the Iniycr) suffer or permit any 
charge or lieu whether possessoiy or 
othen\iso to exist against said auto- 
mobile,” it was held that this clause 
negatived the idea that the buyer could 
authorise the doing of repairs in such 
a way us to give the repairer a lien. — 
Alliance Finance Co. & Standard 
Motors, Ltd. r. Simons, [1028] 3 
W. W. R. 621.- CAN, 
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322a V. .J--An arUtieer’s 

li('n arises only i\hen the work in 
resjH'ft of whieli tlie chaiges arose 
was doru' l>j tla* order or at tlie rerinest 
of lh(‘ ()\MaT or sonu* pi'rson authorised 
l)\ liitn. When* the owner of a, motor 
ear let- it to another under a liin*- 
l»iir(!hase agreement, \^hleh piovided 
Hint repairs to the e»ir should be made 
l)> tlie owner’s noimnee only, the 
hlrei eaiisod the ear to tie n'liaired by 
a ]ieison who was not tlie ownt'r’s 
nominee '.—-Held : the ]u;rson who 
repaired the ear was not entitled to a 
hen for his ehaiges as ag'iinst t.ho 
owner.- Fisher v. Auidmorile 
UiNVNCK Co. OF Australia, I/rn., 
[I!)2S| A. L. R. 363; [192S1 V L. R. 
B)6. - A US. 

322a vi. — .] — D(‘ft sold an 

auto-truek, taking a lit'ii ugi*eejnent to 
se(iure the lialanee of tin* iiurehase 
price, which was duly n'gist-en d. 
ow'iier having an aeeid<‘nt, brought, 
the t-mck to pltf., wlio made extensive 
repairs, & held the tniek for the 
eost of tin* repuiis. On the tniek 
hemg taken for trial b> an ostensible 
buyer, aft-i'i* the owikt was in di'fanlt 
under thi* lien agi'eeinent, it was seized 
by deft.’s liailitl under tin* hen agree- 
ment. In an action to recover the 
truck it. was held that pltf. was entitled 
to hold the ear siilijeet to his li(‘n - 
Held: wdieie the vendor had not 
taken pohh(*hSion wliere thei’C hud 
been no (k f.iiilt up t o t he time of repair, 
the puretias(‘i had the rigid. & duty 
to have the prop(*rty repaired so us to 
give rise to a eonimori law Ih'ii in favour 
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Cases 832—580. 


English and Empire Digest Supplement, 


332. Add. Annotation : — As to (1) Dlstd. Albemarle 
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of ilio iH^rrtOU who did the work. 
(iUUEVITf^Tl r. Melchoiu (1021), 29 

B. C. R. 304. —CAN. 

322a vii. Acqinc^ceva^ of 

vendfyr,] — A motor c.ur Hold under a 
conditional Hale agrit*(‘ment & lent hy 
the l)n\cr to a friend for hiy temporary 
use wuh damagi'd whilii m the latter’b 
jioHseHHioTi & left l>y liini with a 
irn'chanie t-o he repairt'd. The affcnt 
of pltf., the vimdor'.s nsbipriiiH', saw the 
car in tiie meehanie'b ^araffe Avhile it 
waH yet- imi<‘paired A', without, tiiiestioii- 
insT tlie authority of tin* borrower of 
the car to order tlu5 repairH, which 
wore obviously ru'cessary, HiilIei*od it to 
remain theris mej*ely askniff the 
mechanic what, th<‘ repairH would (!Ost 
& how long it would take* to make 
them, A ivdiiesting- him to send in an 
account of UIk chargcb a, gainst the car : 
— Held : the ag(*nt, hail so conducted 
hlniHolf as to .luHtify tlic inoclunuc in 
concluding that jdtf. ex]H*cted him to 
make tlic repairs, &, thoicfoi'c, whut- 
cv(*r was the extent of the bon*o wit’s 
authority to order them, pltf. could not 
1)0 lioani to say tliat the mechanic 
had no authority t/O make them ; tS: 
the mechanic was, thcivforc*, entitled 
tro a lien for the ropalrs.— S terltno 
SRC’UR rnEs OoKPN., Ltd. V. Hicks 
Motor Co.. Ltp., (19281 4 1). L. II. 
16f) ; 1 19281 2 W. W. It. 74 ; 22 Sask. 
L. It. r»07.— CAN. 

PART IV. SECT. 2. SUB-SECT. 1.— 0. 

m. J?cv8d.. 16 S. C. R. 194. 

BO. Manufacturer of hricUs—Foi' 
ownf-r oj />r<V/f?/«rf7 .]-— Boberts r. 
JlANK ov Toronto (1891), 25 O. It. 
194 ; 21 A. J{. 029.- CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

sp. Wharflngrr.]-~~1t is not neoessary 
that the proprietor of a wharf or quay 
upon navigable waters, used for thi* 
loading A' unloading of veSHelH, should 
have a w'n, rehouse or shed oi- other 
oonvpuienee for the storage of goods 
A protection iheri'of from the w’oatber : 
A: as such whnrtingiT ho is entitled to 
a Hen on goods unlomled at his w'harf, 
for money due to iiim for w'harfage. — 

. BiCKFOun (1 879), 29 Or. 512. — 

GAN. 

PART IV. SECT. 8. 

f I, Fjrr(‘<stsivr seizure.} — A 

threshi'r cuauiot, under Tlii'eshei’s’ Lieu 
Act, 67 Viet. c. 39, maiiituln a lien ou 
grain foi* the thrc'shing of which he has 
neon paid, to riTovi'r t lu' iirice of a .suhsc- 
qu(‘nt unpaid thn‘shing - -Simpson r. 
Oakes (1902), 14 Man. L. R. 202 ; 23 

C. L. T. 54.~ CAN. 

f ii. Fy assiitnev of Urn .] — 

ntf.’s grain ou Ills farm way seized 
hy defts., purporting to he asslgiiees of 
0., w’ho had threshed the grain for 
pltf. & who was, as deftb. alleged, 
entiilod to a Hon on iho giuin under 
Thi*esher8’ IJen Ordinance. At the 
tirao of the seizum only 838.89 was 
owing by pltf. to C., & that sum was, 
hy agroement between pltf. A C., 
not then payable. The alleged assign - 
mont to dofts. was after this agree- 
ment,. It was a general assignment 


of all earnings of a threshing machine- 
used hy C. In thi-eshing pltf.'s grain : — 
Held: dofts. had no legal right to 
make the entry A stdzuro ; A, dofts.* 
seizure being for $160, it was, at all 
(events, for an cxci'shIvc amount, A 
illegal. — S emple v. SAWVER-MAflSEV 
Co. (1910). 13 W. L. R. 428.— CAN. 

f iii. — l)a7na(fejf claini£d from 

Ihrenher for delay.} — Deft, on Sept. 9 
agi‘i‘(*d to thresh pltf *s crop as soon as 
he finished otner tlircbliing. He 
flnisiied the other threshing in Oct., 
I)ut, exc(‘i)t for a f(‘w houi« on Dec. 21, 
h<' failed to thresh for pltfs. until May. 
Damages weiv lield recoverable hy 
pltfs., as iKiing fairly supposed to have 
hiH'n in contemplation of the parties, 
on several heads. When deft, finished 
threshing in Mav he seized under the 
I’hreblimg Lii'ii A<*t : — Held • as pltfs.* 
existing elainis, being for damages 
us above A a claim for teams 
supplied which should have been 
euiipliod by deft., wei*e not in the 
nature of jiayincnt made on account 
of tluH'flhing, but in Die nature of 
<50Untei'claiin, the seizuie was lawful 
A i»llfH. could not claim damages for 
eonvemion.- Finlayson r. 

[1921] 1 W. W. K. 882 ; 14 Bask. L. K. 
169.~CAN. 

f iv. Thre^dter's e^njiloyee's liea — On 
earnings of nnjdnyer — Nature rf" eocteni 
of.] 'I’lie “ claim *’ which Tlu’esher 
Employees Act, R. S. S. 1920, c. 209, 
8. 3, gives to a person emiiloycd on 
or about a tlireshing machine is not a 
inei'c right to make a demand but an 
actual chaige on the earnings of tho 
maelilne, which takes elTc*et as soon as 
tile wages are earned. The claim is 
restricted, however, to the amoimt of 
wages eariuHl with i*esi»ect to 1 hn'shiug 
done for the particular pemou in whosii 
bauds aiTt the earnings against which 
the claim is assertod. — Bteedhman v. 
CiiRUNiK, 11928] 2 W. W. R. 281.— 
CAN. 

k i. Under Business Profits War 

Tax Act, IdlQ ic. l\), H. 2^— Necessity 
for reyistration .} — Canadian Pkkhi.kss 
Jewelry Co. A Royal Trust Co. v. 
R. (1926), Q. R. 64 S. C. 674.— CAN. 


k ii. Priority over svbaequent 

mortgage.} — Re Andrew Motherwell 
OF Canada, Ltd. (Ont.), [1927] 1 D. L. 
80 ; 8 C. B. R. 58.— CAN. 

k 111. .1— Re McKenzie Co., 

[19281 1 D. L. R. 336.— CAN. 


k iv. For sale tax — Special War 
Revenue Act. 1922 — Effect o/.J— R. v. 
Jack Pine Lumber Co., Ltd. A 
Canadian Bank op Commerce, [1928] 
4 D. L. R. 976 ; [1928] 3 W. W. R. 
419.— CAN. 


k V . Effect of repeal of.}~ 

Re Wilneb, [1928] 2 D. L. R. 396.- 

CAN. 


m i. Enforcement — By sale 

— Requisites of valid sale .} — Gillis r. 
Sounding Creek, [1927] 2 D. L. R. 
136; [1927]1 W.W. R. 481; 22 Alta. 
L. U. 546.-~CAN. 


sa. For rates.] — Bdroheli. v. Sydney 
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CORPN.. [1927] 1 D. L. R. 486 ; 59 
N. 8. R. 94.— CAN. 

Bb. Under Rural Credits Act, C.A.. 
1924 (c. 173).] — rural credit society's 
statutory lien under the above Act 
binds growdug crops A crops to be 
grown, A takes priority over an 
execution which did not come into the 
shoiifl’s bauds until after the making 
of the loan by the society. — Lobb v. 
Rockwooi) Rural Credits Society, 
[1926] 2D. L. 11.819; [1926] 2 W. W. R. 

1 : 3.5 Man. L. R. 499.— CAN. 

PART V. SECT. 8. SUB-SECT. 8. -A. 

d i. .] — Fletcher v. 

Ci.AOGETT, [1927] 3 D. L. R. 751 ; 
[1927] 2 W. W. K. 362 ; 21 Bask. L. U. 
082.— CAN. 

d ii. — .1 — Aumann V. 

McKenzie, [1928J 3 W. W. R. 23.3. - 

CAN. 

PART V. SECT. 3, SUB-SECT. 8.— 
C. (a). 

488 iii. .] — Frbbburg v. Far- 

mers’ Exchange Bankers, [1922] l 
W. W. 11. 845 ; 6.3 D. L. R. 142 ; 15 
Sask. L. R. 318.— CAN. 

PART V. SECT. 3, SUB-SECT. 20. 

1 (p. 27.3) i. Person, hinny out 

team Jor logging operations’— Driven by 
employee of contractor .} — Muller v. 
Bitibley (1908), 8 W. L. R. 42; 13 
B. C. R. 343.— CAN. 

1 (p. 273) ii. J*ersnn working with 

his own femn.] — I’Jtf. wd)o had hauled 
poles witli his owm team under an 
agremuent for payment at. so much per 
lineal foot, A who did aU the work 
luiiiHi'lf except for some gratuitous 
help given him by his young son, held 
t-o have been, not a bare contractor, 
but a wage-earner entitled to a lien 
under the Woodmen’s Lien for Wages" 
Act, Ti. S. B. C. 1924, e. 276.— 
Schmidt v. Stuckey A Pearse, (1928J 

2 1). L. R. 928; [1928] 1 W. W, R. 913. 
—CAN. 

1 (p. 273) iii. Person hauling 

timber to place of shipment .} — ^Aikknh 
V. O’Brien, 119281 2 D. L. R. 731.- 

CAN. 

0 (p. 273) i. .]— Hendsbkk 

V. Sonora Timber Co., Ltd., (1928 J 

1 1). L. R. 642 ; 59 N. S. R. 467.— 

CAN. 

p (p. 273) i. .] — Baxter v. 

Kennedy (1900), 35 N. B. R. 179.— 

CAN. 

t (p. 273) i. ** Oippo contractor.**} 

— Boyd A Anderson v. Superior 
Spruce Mills, Ltd. (B. C.), [19271 

2 W. W. R. 54.— CAN. 

b (p. 273) i. .] — Sheepwash v. 

Deer Mountain Lumber Co. (1925), 
37 B. C. R. 418.— CAN. 

b (p. 273) il. Maxried woman — 

Engaged by husband to cook for crew 
of men engaged to get lumber .} — 
Patterson v. Bowmaster (1904), 37 
N. B. R. 4.— CAN. 

d (p. 273) i. Work for which wood- 
man*8 lien attaches.} — Haqlund v. 
Derr (1927), 38 B. C. R. 435.— CAN. 
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e (p. 273) i. Deals manu- 

factured lumber .] — Baxter v. Kennedy 
(1900), 3r> N. B. R. 179.— CAN. 

aa (p. 273) i. Filing woodman's lien — 
Affidavit — Sufficiency.] — Nelson v. 
PERSON (B. C.), [1927] 3 W. W. R. 
161.— CAN. 

aa (p. 273) ii. Time for — Within 

slaiulory period — Wfun period, begins.] 
—Heaney v. Lobley (1909), 11 

W. L. R. 545.— CAN. 

aa (p. 273) iii. Statement of claim for 
woodman's lien—Power of court to 
amend — As to locatiim of logs.] — 
Montreal Trust Co. u. Can. Lumber 
Yards, Ltd., [1928] 2 D. L. R. 37 ; 
[1928] 1 W. W. R. 509 ; 39 B. C. R. 
325.— CAN. 

00 (p. 273) i. .]— 

Aknoldi V. GouiN (1875), 22 Gr. 31 1.— 

CAN. 

n (p. 274) i. Employed at 

rate per hour .] — Dunn v. Sedziak 
(1908), 17 Man. L. R. 484 ; 7 W. L. R. 
5G3.— CAN. 

b (p. 274) i. Workman for 

TtuUerialman.] — ^Allen v. Harrison 
(J908), 9 W. L. R. 198.— CAN. 

d (p. 274) i. Sub-contractor 

su p plying material. ] — Montjo y v. 
JIeward Schooj. District C/ORPn. 
(1908), low. L. R. 282.— CAN. 

d (p. 274) ii. Sub-contractor.] — 

Keenan Bros., Ltd. r. Lanodon, 
IJ928] 2 D. L. R. 849 ; [1928J S. C. R. 
203; revsg. sub ncm. TiANODoN v. Kino, 
32 O. W. N. 407. - CAN. 

bb (p. 274) i. .]— Ross r. Gor- 
man (1908), 1 Alta. L. 11. 516; 9 
W. L. R. 319.— CAN. 

bb (p. 274) ii. InsittUation of 

furnace .] — Mallett r. Kovar (1910), 
14 W. L. R. 327.— CAN. 

qq (p. 274) i. 

Beaver Lumber Co., Ltd. v. Korotky 
(Sask.), [1927] 1 W. W. R. 945.— CAN. 

qq (p. 274) ii. .] — 

Hoffstrom V. Stanley (1902), 14 
Man. L. R. 227 ; 22 C. L. T. 337.— 
CAN. 

qq (p. 274) iii. .1 - 

CunNINUHAM V. SlOFUSSON, r]!)28l J 
1). L. R. 726 ; 1 1928] 1 W. W. R. 10 ; 
22 SHBk. L. R. 310. -CAN. 

tt (p. 274) i. Work done 

with*' privity or consent .*'] — ^Michaelis 
r. Ryan Motors, [1923] 1 D. L. R. 
1180: 16 Sask. L. U. 352; [1923] 1 
W. W. R. 401.— CAN. 

bbb (p. 274) i. - Sale of 

property before hen filed— J)raft drawn 
on vendors for j)art of lien .] — Marins 

V. Robinson (1884), 0 O. R J — CAN. 

eee (p. 271) i. -- Sub-r<m- 

tractors ctai ruing for work or material — 
Poiifroetor fully paid though unable 
to rowpZpfc.]-* Go DD \KD V. COUISON 

(1884), 10 A. R. 1. CAN. 

eee (p. 274) ii. — .] 

— -Travis v. Breokenhidoe - Lund 
Lumber & Coal Co. (1910), 43 S. C. R. 
59.— CAN. 

eee (p. 274) iii. ^--.1 

— Canadian Eouipment & Sttpply 
C o. V. Bell & Scbiesel (1913), 21 

W. L. R. 415 ; 11 D. L. R. 820.— CAN. 

eee (p. 274) iv. — School 

board .] — Maj.leit v. Kovar (1910), 
14 W. L. R. 327.— CAN. 

eee (p. 274) v. J'rrsou 

entitled under agreement to purchase.] — 
Montjoy V. Heward Sc’tiool District 
C oRPN. (1908), 10 W. L. R. 282.--CAN. 

eee (p. 274) vi. — — Church 

erected for unincorporated congregation.] 
"Rohl V. 1»fafi*tsnrotii (1915), 31 
W. L. R. 197.— CAN. 

ooo (p. 274) i. .1 — Security 

Lumber Co. v. Anaka, [1927] 2 D. L. R. 


987 ; [1927] 1 W. W. R. 975 ; 21 Sask. 
L. 11. 459.— CAN. 

ooo (p. 274) ii. .] .Taokson 

Water Supply Co. v. Bardei’k (1915), 
31 W. L. R. 151 ; 8 W. W. R. J08.- 

CAN. 

mmmm i. Single contract 

— Single lien may be Couru v. 

James (B.C.), [1926] 2 W. W. R. 87.— 

GAN. 

mmmm ii. Whether hen 

claim divisible.] — Bviiu A Andebson 
Peu(’Y A; Co. (1912), 21 W. L. R. 
236.— CAN. 

mmmm iii. — — .1 — 

V. Hill (1909), 1 1 W. L. R. 61 1.— CAN. 

nnnn i. Homcstcml.] Rkmikhi 

Co. V . Larkin, [192SI 4 1). E . R. 801 ; 
[19281 3 W. W. R. 305.— CAN. 

h (p. 275) i. .] — Fitz- 

gerald V. Apperley (Sask.), [1926] 3 
D. L. R. 734 ; [1926] 2 W. W. R. 689. 

—CAN. 

h (p. 275) ii. .] -Beaver 

Lumber Co., Ltd. v. Citrry (Sask.), 
[1920] 4 D, L. R. 619 ; [1926] 3 W. W. 
R. 404.— CAN. 

h (p. 275) iii. — - Whether Itc.n 

defeated by saU — To piireha.Her without 
uotier.] -WxsT\ V. Robins (1888), 
15 O. R. 474.— CAN. 

q (p. 275) i. .] — Maoukn v. 

Magukn (1883), 10 1\ R. 570.— CAN. 

o (p. 275) i. .] — Russell 

V. Ontario Foundation & FNOiNEEit- 
INO Co., [1920] 1 D. L. K. 760; 58 

0. L. R. 260.— CAN. 

aa (p. 275) i. - - .] 

luwiN r. Beynon (lvS87), 4 Man. L. Ji. 
] 0. CAN. 

aa (r». 275) ii. — — — 

H\ll r. Ho(3<j (1890), 20 (). R. [3. - 

CAN. 

aa (|». 275) iii. -.] 

Yokes H^RDv\AKK Co. v. Ghvnd 
Trunk Ry. Co. (1900), 12 u. L. ](. 
311; 7 O. W. \{. 537 ; 8 (>. W. R. 24.— 
CAN. 

aa (p. 275) iv. .] — 

CJjAUKK V. Moohe a Simpson' (1()98), 
8 W. 1.. R. 195 ,111, 1 AHn. L. R. 19. 
-CAN. 

aa (p. 275) v. - — -.| — 

Smith r. HKBVHMtT (1909), 11 Ti. K. 
023.- -CAN. 

dd (p. 275) i. — — .1— T. 

MoAvity & Sons. Ltd. v. Walsu 
(B. C.), [1927] 1 W. W. H, 212.— CAN. 

dd(p. 275)ii. — . I -Biipajs p. 

J.EE (1889), 27 Gi. 10 1 . CAN. 

dd (p. 275) iii. - - Eriwhon 

of dag. \ Oi.ATiKE i. Moore A Simpson 
(1998), 8 W. L. R. 19'., Ill ; 1 Alla. 
L. \l. 19. CAN. 

dd (]». 275) iv. — Work done 

after period rjjiirid — J^'or purpose of 
preserving lieu .] — SiiKUHrrr v. M(’Cal- 

1. UM (1919), 12 W. Tj. R. 037.” CAN. 

dd (p. 275) V. — ^ For 

purpose of makiiuf jjlant efficient .] — 
Whimstek V. (^it(»w’s Nest Fash Coal 
Co. (1919), 13 W. L. R. 021.- CAN. 

dd (p. 275) vi. — ■ Completion of 
contract -a hat is.] Day r. Crown 
Grain Co. (J997), 39 S. C. R. 258.— 
CAN. 

ff (p, 275) i. -.]— Larsen v. 

Nelson A Fort Sheppard Ry. Co. 
(1895), 4 B. C. R. 151.— CAN. 

fl (p. 275) ii. — - .]- -Knott v. 

Cline A Beckwith (1890), 5 B. C. R. 

1 20.— CAN. 

ff (p. 275) iii. Jnelusion 

of claim for mater unis.]- Weller v. 
Snui»E (1897), 0 B. C. R. 58.— CAN. 

ff (p. 275) iv. Misdescrip- 

tion of land - Application to amend 
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made ejr parte after time for filing claim 
c.xpircd .\ — McDonald v. McKenzie 
(1914), 29 W. Ji. R. 890 ; 7 W, W. R. 
094 ; 19 D. L. R. 418 ; 7 Alta. 435.— 

CAN. 

II (p. 275) V. Made, by 

agent . \ — Mt Arthur A Co. v. Faoan, 
[1928] 2 D. L. R. 875 ; [1928J2W.W. R. 

0 ; 39 B. C. R. 554.- CAN. 

rr (p. 275) i. .] — Monarch 

Lumber Co. r. Garrison (1911). 18 
W. L. R. 080.- -CAN. 

aaa (p. 275) i. Effect of— 

Matcriiilnuni -What paipncnts tnibse- 
guently made by owner valuL ] — McBean 
r. Kin'NEAU (1892), 23 (). R. 313.— CAN. 

aaa (p. 275) ii. respect of 

more goods than delivered — How far 
valid 1 — Rat Fort\c3e Iatmber Co., 
Ltd. V. Watson tSr Rouers (1912), 
17 R C. R. 489.— CAN. 

fff (p. 275) i. — .] — Baines v. 

Harman, [19271 2 i). L. R. 743 ; 60 

U. L. n. 223.— CAN. 

dddd (p. 275) i. Not limited to 

price of nuiteriaJs supplied urUMn six 
years of beginning of action.] — FiTZ- 
GKR\LD V. Apperley (Sask.), [1926] 3 
D. L. R. 734 ; [1926] 2 W. W. R. 689. 
—CAN. 

dddd (p. 275) ii. Amount pag- 

ahle by oumer to contractor — Right oj 
owner to deduct damages for delay — d* 
amount to satisfy wages hen.]— -McllFAN 

V. Kinneak (1892), 23 O. K. 313.— 
CAN. 

dddd (]). 275) Hi.— — .] — 

Lundy v. Henderson (1908), 9 

W. L. R. 327.— CAN. 

dddd (p. 275) iv. — — (Contractor to 
receive half amount to be borrowed — 
Failure of owner to borrow on mortgagi 

01 to pay- -Right of eontriwfor to interest,] 

— HuiiST V. Downard (1921), 64 

]>. L. R. 279 ; 50 U. L. R. 35.— CAN. 

sa. Amount due from owner to con- 
fraetor paUl info court — Claims of lien- 
holder against contractor exceeding that 
sum —Oimier granted costs against con- 
tractor “ Right of oumer to payinent out 
of Jiiml in poarf.]— 1*A1TEN v. Laidlaw 
(1895), 20 (). Jt. 189.— CAN. 

sb. Right of lien-holder —To pay off 

unpaid piirchnsi -mariey on land affected 
by hen — d* to add amount to hen .] — 
ItiCHERi' Co. V. Larkin, (1928] 4 

D. L. R. 801 ; [19281 3 W. W. R 395. 
" CAN. 

so. Sale niidd Farm Jniplcnient Art - 
St fd, Ilf ary fwovisions not complied witti- 
Aeiv lie.ii note, given marked “ renewal " 
— Whelher Act still applicable.] Flow- 
man TKArron Co. v. Andrew^s, [19281 
1 I). L. R. 544 ; [1928] 1 W. W. R. 329. 
—CAN. 

Bd. Mechanics' Lien Act. Ii. C. 1893. 
r. -Whether applicable to Dominiau 
no7»m//.s.] - Jmrson r. Nelson Ac 
Fort Sheppard Hy. Co. (1895), I 
B. (;, R. 151.— CAN. 

se. Workmen's Liens Acts, 189.i d' 
1 890 — Constriu'tion d’ appliratian oJ 1 — 
I’lTr, Ltd. v. Glenetxi Town Corpn., 
[1927] S. A. S. R. 591.— AUS. 

PART V. SECT. 3, SUB-SECT. 21.— A. 

e. Revsd.. [1919] 3 W. W. R. 360. 
672 i. — — Jiiyhf in equity J-— Baker 
V. Dewey (1809), 15 (Jr. 008.— CAN. 

PART V. SECT. 3, SUB-SECT. 21. — 
B. (a) i. 

sk. Land bnnghl hy several parlies.] — 
Boulton v. Gillespie (1800), 8 Gr. 
223.— CAN. 

PART V. SECT. 3, SUB-SECT. 21.-— 
B. (a) ii. 

sm. J'aymcnt of mortgage as part of 
purchase jwiee.] IlAMlLTtiN Fro- 
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316 ; 4 Saek. L. R. 103.— CAN. 

ee ii. - - — -.] -Richards v. 

Chamberlain (1878). 2.5 Gr. 402.— 
CAN. 

ee iii. .] — Reinhart v. 

Shutt (1888), 15 O. R. 32.5.— CAN. 


ee iv. - — .]— Kennedy v. 

Haddow (1890), 19 O. R. 240.— CAN. 


(1 89.U 23 O. R. 


-.] — Cook r. Reirhaw 
545.— CAN. 


ee vi. — .] — M( ’Donald v. 

CONSQLIUATED GoLD LAKE Co. (1902). 
40 N. S. R. 363.— CAN. 

IT i. Value of property 

inereaned .} — National 'J’rust Co. v. 
Baitell (1916), 33 W. L. R. 738: 9 
W. W. R. 1265.— CAN. 


d (p. 290) i. .] — TOLIJSY V. 

Guerin, [1926] 4 D. L. R. 625 ; [1926] 
S. C. R. 566.— CAN. 


d (p. 290) ii. .] — SmvEN- 

soN V. Green, [1926] 2 D. L. R. 667 : 
58 O. L. R. 546.— CAN. 

d (p. 290) iii. Abandon- 

ment of priority- -What amounts to .] — 
Beaver Lumber Co., Ltd. v. Curry 
(Sask.), [1926] 4 D. L. R. 619 ; [1920] 
3 W. W. R. 404.— CAN. 


d (p. 290) iv. .]— Gooding 

V. Crocker, [1927] 1 D. L. R. 1072: 
60 O. L. R. 60.— CAN. 

sp. As against purchaser in good faith 
for valuable couMdcraiion — Lien note 
unregistered .] — Willie v. Delisle 
(1915). 30 W. L. R. 918 ; 21 D. L. R. 
407.— CAN. 


sq. Lini for wages — lender BuiUhrs* 
<lr Wo}knicu's Act, 1902 — As against 
rrc4/<or«.]— Bryson v. Rosser Muni> 
(HPALlTY (1909), 18 Man. L. R. 658.— 

CAN. 


PART V. SECT. 6, SUB-SECT. 1. 

e (p. 291) i. Supreme Court.]— 

Martin v. Russell & .Iobson 5: The 
British Coiaimbia I’aper Manu- 
EACTURiNa Co., Ltd. (1892), 2 B. C. R. 

98. -CAN. 

S. (P- 291) ii. County court — 

Claim for personal order to pay.] — 
I'osTu. .Tones (1892), 2 B. C. R. 2:>0. — 

CAN- 


g (p. 291) iii. .] — Freeze v. 

Carey, McKay v. Carey (1907), 7 
W. L. R. 287 ; 1 Alta. L. R, 81.- CAN. 

g (n. 291) iv. Master in chambers 

— Setting aside judgment of official 
referee — On failure of defendant to 
appear.] — Guest v. Linden (1912), 
21 O. W. R. 303 ; 3 O. W. N. 750 ; 1 
D. L. R. 908.— CAN. 

bb(p. 291)i.— .]— 

Bank of Montreal v. Haffner (1884 ), 
10 A. R. 692.— CAN. 

d (p. 292) i. .]— 

Howlett & Bell v, Doran & Gal- 
lant (1913). 24 W. L. R. 401 : 4 

W. W. R. 674 ; 11 D. L. R. 372.— 
CAN. 

d(p. 292) ii. .]- 

Bunitnu V. Bell (1876), 23 Gr. 584.- 

CAN. 

d(p. 292)iii. -.]- - 

Black v. Wiebe (1906), 4 W. L. R.. 
218. -CAN. 

d(p. 292)iv. -.1- 

McIver r. Crown Point Mining Co. 
(1900), 19 P. R. 335 ; 21 C. L. T. 127.— 

CAN. 

d (p. 292) v. .] — 

Baqsitaw 15. Johnston (1901), 3 

U. L. R. 58 ; 22 C. L. T. 33.— CAN. 

d(p. 292) vi. .3— 

British Columbia Mills, Timber & 
Trading Co. v. Horrobtn, Henshaw 
& Senkler (1907), 12 B. C. K. 426.— 
CAN. 

e (p. 292)i. — .]— 

Townhley 15. Baldwin (1889), 18 
O. R. 403.— CAN. 

e (p. 292) ii. .] — 

Nelson r. Brewhit.r (1906), 7 Tern 
L. R. 458 ; 3 W. L. R. 362.— CAN. 

e (p. 292) iii. — .]— 

Imperial Elevator Co. v. Welch 
(1906), 4 W. Ji. R. 51 ; 16 Man. L. R. 
13G - -CAN. 

e(p. 292)iv. .]— - 

Gidney 15. Morgan (1910), 16 B. C. R. 
18.— CAN. 

e (p. 292) v. .] - 

WiimiAN r. Harvey (1910), 13 

W. L. R. 287. -CAN. 

o (p. 292) i. .]— 

(3ooke 15. Mocroft, [1926] 1 W. W. R. 
827 ; 36 B. C. R. 393.— CAN. 

o (p. 292) ii. .]— 

Crkisty V. McKay (1905), 15 Man. 

L. B. 612 ; 2 W. L. R. 303.— CAN. 

o (p. 292) iii. — — .] — 

Hovenden r. Ellison (1877), 24 Gr. 
448.— CAN. 

o(p. 292)iv. .]— 

McJ’herhon i\ Gbdge (1883), 4 O. R. 

240.— CAN. 

o (p. 292) V. .]— 

Hall v. Hogg (1890), 14 P. R. 45.— 

CAN. 

« /i. «i 1— 


Bickerton V. Dakin (1891), 20 O. R. 
1 92, 695.— CAN. 

o (p. 292) vil. .]— 

Gardner v. Gorman, lioss i5. Gorman 
(1908), 7 W. L. R. 030 ; 1 Alta. L. R. 
106.— CAN. 

o (p. 292) viii. .] 

— JiETBTWOK 15. Adams (1908), 17 Man. 
L. R. 575.— CAN. 

o(p. 292) ix.- .]— 

McEwen 15. Bouck, [1921] 3 W. W. R. 
267.— CAN. 

o (p. 292) X. .]— 

Rogers Lumber (>i. i5. Gray & 
Hosmer (1913), 23 W. L. R. 920 ; 10 
D. J.. K. 698 ; 1 W. W. R. 294.— CAN. 

o (p. 292) xi. .] — 

Imi*eiiial Lumber Yards, Ltd. r. 
McManus, [19281 2 D. L. R. 150; 

1 1928] 1 W. W. R. 409 ; 22 Jrlask. L. R. 
278.^ -CAN. 

r (p. 292) i. .]— 

Howlett & Bell v. Doran & Gal- 
lant (1913), 24 W. L. R. 401 ; 4 

W. W. R. 674 ; 11 D. L. R. 372.— CAN. 

r (p. 292) ii. .]— 

Hall v. Pilz (1886), 11 P. R. 449.— 
CAN. 

r(p. 292) iii. .]— 

Cobban Mfg. Co. v. Lake Simcoe 
Hotel Co. (1903), 23 O. L. T. 168; 
5 (). L. R. 447 ; 2 O. W. R. 48, 310.— 

CAN. 

a (p. 292) i. .]— 

Wagner 15. 0*Donnell (1801), 14 
1\ R. 254.— CAN. 

a (p. 292) ii. .]— 

Rheri/ick 15. Powell (1899), 18 P. R. 
312.— CAN. 

a(p. 292) iii. .] - 

Gijj.ies Supply Co. v. Allan (1910), 
15 B. C. R. 375.— CAN. 

cc (p. 292) i. In- 

terest.] — Fitzgerald v. Apperlev 
(S ask.), [1926] 3 D. L. R. 734 ; [19261 
2 W. W. R. 689.— CAN. 

cc (p. 292) ii. .1 

— Beaver Lumber Co.. Ltd. v. Curry 
(Sask.), [1926] 4 D. L. R. 619 ; [1926] 3 
W. W. R. 404.— CAN. 

CO (p. 292) iii. Nature 

of action .] — HinBON r. Valliers (1892), 
19 A. R, 154.— CAN. 

PART V. SECT. 7, SUB-SECT. 1.— 

A. (b) i. 

sw. By claim for rescission.] — Be 
Mainlanj> Portland Cement Co., 
[1927] 2 D. L. R. 742 ; 38 B. C. R, 
417.— CAN. 

PART V. SECT. 7, SUB-SECT. 1.— 

B. (b) i. 

sx. Waiver of mechanic's lien cUiim — 
Form of waiver signed by mistake .] — 
Palfrey v. Brown (1915), 31 W. L. R. 
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VoL XXXU* — Cas6S 8 — 


LIMITATION OF ACTIONS. 


Part I. — The Statutes 

8, Add. Annotation : — Refd. Harnett v. Fisher, 
[1927] A. C. 573. 

15. Add, Annotations : — ^Apprvd. Raindutt llam- 
kissendass v, Sassoon E. D. & Co. (1929), 
98 L. J. P. C. 58. Refd. Board of Trade v, 
Cayzer, Irvine, [1927] A. C. 610. 

16. Add. Citations 1 K. B. 269 ; 136 
L. T. 7, C. A. ; affd, sub nom. Board of 
Trade v, Cayzer, Irvine & Co., [1927] A. C. 
610 ; 96 L. J. K. B. 872 ; 137 L. T. 419 ; 43 
T. L. R. 625 ; 71 Sol. Jo. 560 ; 17 Asp. 


Part II. — Simple Contract 

56. Add. Annotation : — Consd. Aylott v. West 
Ham Corpn., [1927] 1 Cli. 30. 

57. Citation : — For “ 20 J. P. 99 read “ 90 
J P. 99.” 

59. Add. Annotations: — Distd. Aylott v. West Ham 
Corpn., 11927] 1 Ch. 30. Refd. Dennerley v. 
Prestwich IT. D. C. (1929), 141 L. T. 602 ; 
Royal Trust Co. v. A.-G. for Alberta (1929), 
46 T. L. R. 25. 

65. Add. Citation: — [1927] 1 Ch, 30. 

Add, Annotations : —Refd. Derinerh^y r. Pr(*at- 
wich II. D. C. (1929), 141 L. T. 602 ; Stevens 
V, Hampstead Borough Council, [1929] 2 
(^li. 239. 

73. Add. Annotation: — Refd. ]Vlackenzie-Ken- 
nedy v. Air CouncU, [1927] 2 K. B. 517. 

77. Add. Annotation : — Refd. Rc Mason (1928), 

97 L. .T. Ch. 321. 

78. Add. Annotations: — Consd. Y/r Mason (1928), 
97 L. J. Ch. 321. Refd. Wigg v. A.-G. of 
Irish Free Statci (1927), 96 L. J. P. C. 88. 

79. Add. Citations 1 K. B, 209; 136 

Jj. T. 7, C. A. ; affd. sub 7tom. Board of 
Trade v. Cayzer, Irvine & Co., [1927] A. C. 
610 ; 96 L. J. K. B. 872 ; 137 L. T. 419 ; 
43 T. L. R. 625 ; 71 Sol. Jo. 560 ; 17 Asp. 
M. L. C. 281 ; 32 Com. Cas. 351, H. L. 

Add. Annotations : — Refd. Ramdult Ram- 
kissendass v. Sassoon (E. D.) & Co. (1929), 98 
L. J. P. C. 58. Mentd. Hyman v. Hyman, 
Hughes Hughes (1928), 139 T. L. 416. 


of Limitation Generally. 

M. L. C. 281 ; 32 Com. Cas. 351, H. L. 

Add. Annotations : Consd. Ramduit Ram- 
kissendass Sassoon E. 1). & Co. (1929), 98 
L. J. P. C. 58. Mentd. Hyman v. Hyman, 
Hughes r. Hughes (1928), 189 L. T. 116. 

28. Add. Annotation : -HeiA, Weld v. Pctrc 

(1928), 97 L. J. Ch. 399. 

31. Add. Annotation: — Refd. Weld v. Pet-re 

(1928), 97 I.. J. Ch. 399. 

36. Add. Annotation : — Refd. W(4d r. Petre 

(1928), 97 J.. J. Ch. 399 


Debts and Personal Actions. 

84. A dd. Annotation : — Consd. Dennerley v, Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

93. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

94. Add. AnnoUition ;-“Consd. I^owe v. Bentley 
(1928), 44 T. 1.. R. 388. 

128. Add. Annotatioti :~ • Refd. Weld v. Pe<-i*e ( 1 928), 
97 L. J. Ch. 399. 

131a. Assault.] — To an action of assa-ult A balL^ry 
a plea of tjo assault within six years, is bad ; 
for Stat. Limitations limits it to foui* years, 
& the statute must be pi (X‘isely, A not argu- 
mentatively pleaded. — Llackmore v. Tid- 
DKRLEY (1705), 2 Ld. Raym. 1099 ; 11 Mod. 
Rep. 38 ; 2 Salk. 123 ; 6 Mod. Rep. 240 ; 
88 E. R. 869. 

139a. — — Arbitration condition precedent.]— The 

Crown requistioned appets.’ shij) under a 
charteiq^arty, which provided that an>^ 
dispute under the charter should he referred 
to arbn. under Arbn. Act, 1889 (e. 49), &- 
which concluded as follows : “ A it is further 
mutually agreed that such arbn. shall be a 
condition precedent to the commencement of 
any action at hi-w.” In July, 1917, the sliip 
was lost, but aiq)cts. did not proceed to arbn. 
until Dec. 1923. The Crown contended that, 
as the arbn. was not commenced within six 
years of the loss, the claim was barred by 
Stat. limitations, 1623 (c. 16): — Held: 


PART I. SECT. 2, SUB-SECT. 1. 

16 i. Submission to arbilralion — 
Whetluir dUifcricv of limitalu}ri cjcduded.] 
— In a iDfoitjnee to arl>n. it in an implied 
torni of the contract that the arl)itrators 
must decide the diHi)nto {KH.!ordinff to 
1 he cxiHtinjf law of contra(?t , & that 
every defence wliich would have bijcn 
open in a et. of law, including: limita- 
tion, can he raised unless that defence 
has been excluded by affi'ooinent of 
the parties. — Ham Duti’ Ramkib- 
HKNDAHS r. Sassoon F. D. & Co. (JU2U), 
T>G L. 11. Iiid. App. 128.— IND. 

PART II. SECT. 2, SUB-SECT. 1. 

47 iv. .1 — Idtf. sued to 

re(5ovcr balance on account of advances 
niade to deh. pursuant to a contract 
of hypothocatlou. The agreement pro- 
vided that the advances should be 
repaid on demand, & also provided for 


repayment towards the aclvafices by 
the salt! proecedb of consigrimenth of the 
goods hyj>othecated, is: s(*rit. by didt. to 
pltf. in Calcutta for sale — Held: the 
iujcount was not a mutual open & 
ciinwit account, & Art. .■)!) of liitiiif.a- 
tion Act (IX. of 1U08) applied.— Tka 
Financing Svndicate, Ltd. v. 
Chandka Kamai, liEznouuAH (1929), 
I. L. K. 56 Calc. 575." IND. 

PART II. SECT. 2, SUB-SECT. 5.— B. 

b i. Hxuhway Traffic Act, 192:i 

(c. 48), ss. 43a. 54 — Effect o/.] — 

CaRLINO V. ZlMBLARTE, 11927] 2 

D. L. R. 945 ; 60 O. L. R. 269.— CAN. 

PART II. SECT. 2, SUB-SECT . 7. 

sa. Note gfTwn vmler Municipalities 
Seed Grain Act — Failure to observe 
conditions o/^4c/.]— C\vHMiCH\Kn Hitral 
Municipality v. Gilbebg, [ 1029] l 
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D. h. R. 121 : [1928] 3 W.W. U. J5I. - 
CAN. 

PART II. SECT. 2, SUB-SECT. 9.— A. 

sb. Claim for injurious affection-- 
Within Statute of Limitations (Nova 
Scotia), s. 2 (d).] — Miller v. R., 11927] 
Exoh. O. R. 52 .— can. 

PART II. SECT. 5, SUB-SECT. 1. 

134 vi, Vud isctiarued banlcrupt.] 

Where a creditor, havmg olitniued 
the leav(‘ of the iijHo]vuncy et., sued an 
Insolvent in an m-dinary civil ct. to 
recover a debt, tlu‘ adjudication being 
ill force, ttie formci was not luitllled 
In computing the period of limitation 
for tile suit, to cxciudc the tiuu' during 
which the nisolveiicy proceedings were 
pending.- Maciianjeeri Ahmed v. K. 
Covinda IhtABHU (1928), I. L. R. 51 
Mad. 862.— IND. 



ciM«s 139a — 746. 
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under the arbn. clause no cause of action arose 
until the award was made, & time did not 
run until the making of the award, Sc the 
claim was not barred. — B oard op Trade v. 
Cayzbb, Irvine & Co., [1927] A. O. 610 ; 
96 L. J. K. B. 872 ; 137 L. T. 419 ; 43 T. L. R. 
625 ; 71 Sol. Jo. 660 ; 17 Asp. M. L. C. 281 ; 
32 Com. Cas. 351, H. L.; affg. S. C. 
sub nom, Cayzer, Irvine & Co. r. Board 
OP Trade, [1927] 1 K. B. 269, C. A. 

An7iotaUons : — Consd. Knnidutt ItumkisBendaBS v. Sassoon 
(E. D.) & Co. (1929), 98 L. J. P. C. 68. Mentd. Hyman o. 
Hyman, Hngrhcs v. Hughes (1928), 139 H. T. 416. 

182. Add, Annotation : — Reid. Dennerloy v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

193. Add. Annotation : — ^Mentd. Re Pinto Leite & 
Nephews, J£x p, Visconde Des OUvaes, [1929] 
1 Ch. 221. 

206. Add. Annoiaiion : — As to (1) Apld. Re Mason 
(1928), 97 L. J. Ch. 321. 

210. Add. Annotation : — Consd. Dennerloy v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

217. Add. Annotation: — Refd. Douglass v. Lloyds 
Bank (1029), 84 Com. Cas. 263. 

229. Add. Annotation : — Refd. Dennerley v. Prest- 
wich U. D. 0. (1929), 141 L. T. 602. 

238. Add. Annotation : — Mentd. Conquer v. Boot, 
[1928] 2 K. B. 330. 

260. Add. Annotation : — Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


256. Add. CUaiions [1927] 1 K. B. 4U2 ; 96 
L. J. K. B. 65, C. A. ; affd., [1927] A. C. 673 ; 
96 L. J. K. B. 866 ; 137 L. T. 602 ; 91 J. P. 
176 ; 43 T. L. R. 567 ; 71 Sol. Jo. 470 ; 25 
L. G. R. 454, H. L. 

Add. Annotation : — Consd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1066. 

284. Add. Annotation: — Refd. Harnett v. Fisher, 
[1927] A. C. 673. 

400a. Retrospective operation.] — ^Above 

Act came into operation on Jan. 1, 1829 ; — 
Held : an action commenced in Hilary term, 
1829, could not be maintained upon a verbal 
promise made before the passing of the Act. — 
Towler V. Chatterton (1829), 6 Bing. 268 ; 
h. &> Welsh. 74 ; 3 Moo. & P. 619 ; 8 L. J. 
O. S. C. P. 30 ; 130 B. R. 1280. 

Annotationa : — Expld. Moon v. Durden (1818), 2 Excli. 22. 
Consd. R. V. Lei'ds & Bradford Ry. Co. (18r»2), 18 (). B. 
343 : Wriffht i\ Hale (1860). 6 H. & N. 227. Refd. Paildou 
r. Bartlett. (1835), 3 Ad. i;: El. 881 ; Batetudor v. Mid- 
dleton (1818), G Hare, 75; R. v. Crowan (Inhabit>ant8) 
(1849). 1.3 Jur. 1099 ; Leary v. Pattrick (1850), ll .Inr. 
932; Honshall i\ Porter, 1192:11 2 K. B. 193. Mentd. 
The Alexander (1811), 1 Notes of Oases, 185. 

578. Add. Annotation : — ^Refd. Harnett v. Fisher, 
[1927] A. C. 573. 

696. Add. Annotation : — Generally, Mentd. Smith 
V. Wood (1928), 139 L. T. 250. 

746. Add. Annotation : — ^Mentd, Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 


PART II. SECT. 6, SUB-SECT. 2.-— 
C. (a). 

147 i. Dai4’ of making.] — Where a 
promissory note is payable with interest 
on demand, 8t-at. Limitations boprlns 
to run from the date of tho note. — 
Imperial Bank of Canada v Stmphon 
(Man.), [1927] 3 AV. W. R. 500.— CAN. 

PART II. SECT. 6, SUB-SECT. 2.— M. 

se. Money repayahlr “ as soo^l as 
possible ** — Ti7ne runs from date of 
atnlity to — 1 noiierretsen v. 

CITKISTENSKN, (1927] 3 W. W. R. 135 ; 
37 Man. L. 11. 93. —CAN. 

PART II. SECT. 5, SUB-SECT. 2.— U. 

236 ii. — — Proviso for compensation 
by wilt — Time docs not run until death 
of employer.] — Huntku v. Tiiomvhon, 
11927] 2 D. L. R. 340 ; GO O. L. R. 
185.— CAN. 


PART II. SECT. 6, SUB-SECT. 3.— A. 

ul, Statute barred claim for damages — 
l^'operty rendered useless by other 
causes.] -Tukoeon v. QuEBicr, 11928] 
2 D. L. R. 273 ; affg., 40 Que. K. B. 
453.— CAN. 

PART II. SECT. 6, SUB-SECT. 3,— B. 

f i. — .]- Kerr v. Atlantic 

iK: Noivitt-West Ry. Co. (1895), 25 
C. R. 197.- CAN. 

PART II. SECT. 8, SUB-SECT. 2. 
o i. .] — Ganda Singh v. Bhag 


Siwjh-Bhagwan Singh, Mst. Buani 
(1926), I. L. R. 7 Lah. 403.— IND. 

PART II. SECT. 8, SUB-SECT. 6.— A. 

409 viii. Phul Singh 

V. BHO.TRAJ (1927), I. L. R. 49 All. 801. 

—IND. 

409 ix. — .]— In order for a 

wntlriK to be snllloient to take a (sase 
out of Stat.. Limitations it must amount 
cllbtT to an exi>i*es8 promise t o pay the 
d(‘bt or to a clear & UTuiualified adinlH- 
sion of a slJU-subsietinK liability from 
W'blcb an express promise to pay the 
del)t will be irnplb‘d by law. A con- 
ditional promise \Nill not sulllce uhIobs 
there be proof of the fulflbnont of the 
condition, but, if sueb proof be offeml, 
a promisi; either expresR or implied 
will bo converted into an absoliil^* one, 
Hi as Hucli will support, a claim allet/riuK 
a i»romiHe to pa> on request,. — Reed v. 
Thiel, [1928] 4 I). L. R. 72 : [1928J 2 
AV. AV. R. 115 ; 22 Sask. L. R. 495.— 
CAN. 

409 X. .1 — MacBain V. Mao- 

Bain, [1929] S. C. (Ct. of SesB.) 213.— 

SCOT. 

PART II. SECT. 8, SUB-SECT. 6.— C. 

sh. Account stated — Effect of general 
acknmvledjgmjcnt.] — Where a cbitha con- 
tained a series of items of debt, all 
taken by deft, from plif. with tbo dates 
of the loans mentioned therein, & in 
the end boro tlio foUowingr Indoiso- 
ment “ Examined the account. It is 


coirect”: — Held: each item was a 
separate debt in Itself, & the indoi*He- 
ment was mt^rely an aeknowleciKmont 
of th(5 existing debt, giving a frt'sh stait 
t,o limitation in rospi^ct of such items 
only as vcj*e not,, at the date of indoree- 
ment, bari*ed by limitation. — Deoha.t 
TEWART V. iNDHASAN TEWABI (1929), 
l.Ji. R. 8Pat. 70G.--IND. 


PART II. SECT. 8, SUB-SECT. 6.— D. 

460 xi. .]— Chapman v* 

Paulson (Man), [1926] 4 D. L. R. 
590 —CAN. 

PART II. SECT. 8, SUB-SECT. 6.— 
E. (b). 

ii. .] — iiV Waiin Estate, 

4 D. L. n. 440 ; [1927] 3 

. R. 13S ; 37 Man. L. R. 95.-- 

CAN. 

PART II. SECT. 9, SUB-SECT. 6.— A. 

740 ii. — .] — AA^hen a ert'ditor 

bolds two promissory notes made l)y 
the same debtor a payment made 
generally on account prevents Stat. 
Limitations from running as against, 
the whole debt. The fact that after 
such payments equalled the amount 
due on om' of the notes the ci’editor 
banded it over t,o the debtor at the 
latter’s request after oreditiug to it all 
the payments made up to that time 
('anuot alter the eharaeter of the pa> - 
ments os of the date when each of 
them was made. — ^A^^ooI) v. Richmond, 
11928] 3 W. W. R. 737.— CAN. 
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Part III.- 

753* Add, Annotations : — Consd* Dennerley v, 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. Royal Trust Co. v, A.-G. for Alberta 
(1929), 46 T. L. R. 25. 

755« Add, Annotation : — Refd. Dennerley v, Prest- 
wich U. D. O. (1929), 141 L. T. 602. 

767* Add, Annotations : — Distd. Dennerley v, 

Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. Weld v, Pctre (1928), 97 L. J. Ch. 399. 

768. Add, Annotation : — Refd. Dennerley v, Prest- 
wioh U. D. C. (1929), 141 L. T. 602. 

785a. In balance sheet.] — ^A balance sheet 

contained in an annual report sent by a 


Specialties. 

CO. to its shareholders, & filed with the 
rej:?i8trar of companies, stating the total 
amount of the co.’s indebtedness under its 
debentures for princi])al interest accrued 
thereon since their issue is, although not sent 
to the debenture-holders, a sufficient acknow- 
ledgment by the co. of it s liability under the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 42), 
S. 3 . — lU ATLA.NTTG A PaCIFIG FiBRE 
Importing A Manufacturing Co., Hurn- 
iiAM (Viscount) v, Atlantic & Pacific 
Fibre Importing Sz. M anufa(titring Co., 
[1928] Ch. 836 ; 97 L. J. Ch. 369 ; 140 L. T. 
18 ; 44 T. L. R. 702 ; 72 Sol. Jo. 598. 


Part IV. — Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


819. Add, Atmoiaiian : — Refd. Weld v, Petre I 
(1928), 97 L. J. Ch. 399. ' 

834. Add, Annotation : — Mentd. I. R. Comrs. v, 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Chari- 
table Soc. for West Riding of Yorkshire (1926), 
136 L. T. 60. 

848. Add, Annotation : — Refd. Purnell v, Roche, 
[1927] 2 Ch. 142. 

873. Add, Annotation : — Refd. Dennerley v, Prest- 
wich U. D. C. (1929), 141 L. T. 602*. 

915. Add, Annoiaiion : — As to (1) Refd. Weld v, 
Petre (1928), 97 L. J. Ch. 399. 

964a. .] — Horton v, Thompson (1855), 25 

L. T. O. S. 292, L. JJ. 

976. Add, Annotations: — Refd. Re Lloyd, Lloyd v. 


Lloyd, [1903] 1 Ch. 385 ; Lewis v. McKay, 
Algate V, Vugler, Clark v. Potter (1924), 93 

L. J. K. B. 840. 

976a. .] — The allowance of interest upon 

a legacy charged ux>on real estate, & due 
upwards of six years, is to be calculated from 
the filing of the hill, & not from the date of 
the decree, though the bill is not filed by the 
legatee. — C happeu. v. Rees (1852), 1 De G. 

M. A G. 393 ; 20 L. T. O. S. 57 ; 16 Jur. 
415, 417 ; 42 E. R. 603, L. C. 

Aiuiolations -Reid, lie Lloyd. Lloyd v. Lloyd, [19031 1 Ch. 
38.^> ; LowIh v. McKay, Ali?atc v. Vugler, Clark v. J\>tter 
(1924), 93 L. j. K. H. 840. Mentd. Petre v, Petre (18:»3), 
i Drew. 371. 

1011. Add. Annoiaiion : — Refd. Re Wait, [1927] 
1 Ch. 606. 


PART IV. SECT. 1, SUB-SECT. 1.— C. 

dl. .] — JJe Lino (1908), 43 

N. S. R. 60 : 6 E. L. R. 264.— CAN. 

q i. JiecGiverahip order.] — A re- 

oelvorahip order ba^ed on u judgment 
does not become ineflootlve, when the 
remedy on the judgment becomes 
barred by Stat. Limitations. — ^Wilkins 
v>. Miner (Alta.), [1927] 1 D. L. R. 
286 ; [19261 3 W. W. K. 778.— CAN. 

•J. Ilmv judgment kept alive — JRe- 
tavor.l — Where a judgment is about to 
become barred by Stat. Limitatioos, 
twelve years having nearly run, it may 
bo kept alive by applying for leave to 
enter on the judgment roll a sugfrestion 
reviving the judgment Sc lowing 
execution to be issued thereon. Pltf.’s 
alternative is to resuo on the judgment. 
—Security Lumber Co., Ltd. v, 
Koskie, [1924] 1 W. W. R. 548.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1.— E. 

852 ii. .] — ^A debt under a 

covenant fn a mtge. executed under 
seal is a speoialty debt. Sc the 
period of Umitation applicable thereto 
IS twelve years. — Investors Mort- 
gage Security Co. v. McDonald & 
He.nuy, [1927] 1 W. W. R. 071 ; 21 
Saak. L. R. 409.— CAN. 

862 iii. In mortgage not under 

Heal.] — An action on the personal 
covenant in a mtge., which is registered 


against land in Alberta but which is not 
under seal, is au action on a simple 
contract debt, &. the period of limita- 
tion applicable thereto is six years. — 
SociETE Belue d ’Enterprises Indus- 
TRIELLES IMMOBILIERES V. WEBSTER 
& Mill (Alta.) ; 1 1 92M | 1 D. L. II. 46.) ; 
23 Alta. L. II. 129 , [1927 J 3 W. W. R. 
817.— CAN. 

852 iv. .J --W bore land 

subject to a mtge. is tmnsf erred. by a 
transfer which is not- under seal tin* 
transferee’s implied covenant with the 
mtgee. under Land Titles Act-, R. S. A., 
1922, c, 133, 8. 54 (1), is a simple con- 
traiit debt, oven thougli the mtge. was 
imder seal ; &, tluirefore, the period 
of limitation applicable to an action 
thereon by the mtgee. is six years. — 
Trusts & Guarantee Co.. Ltd. v. 
McLeod & Buxton, 119281 4 D. L. R. 
784 ; U928] 3 W. W. R. 205.— CAN. 

862 V. — .] — ^Ahiiiq Husain 

V. CllATARBIIUJ & AIIMAD-TJJ.LAH KIIAN 
(1927), 1. L. R. 50 AU. 328.--IND. 

sa. Pmver of sale far orrearn of interest 
under mortgage deed Whether extend- 
vug to repatmtenl of prineipal.\ — 
JosJbU’H V. .lortKPii (1925), I. li. R. 6 
Ran. 771.- IND. 

■1. Breach of condition in mortgage 
deed.y A simplt* mtge., executed on 
May 1, 1909, for a term of three yearn, 
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contained a stipulation to the effect 
that, if the iiitgor. tmnsferred the 
mortgaged propoity, the mtgee. should 
be at liberty to sue before the expiry 
of the term. On Mar. 8. 1911, the 
mtgor. stood surety for oiio A. hi the 
amount of R.’s 50 & hypothecated a 
small sharia in the property covered 
by the deed of 1909. No actual notice 
of this transaction was given to the 
first mtgee. A suit was iihsl on tlie 
mtge. of 1909, on Mar. 27, 1924, & fln^ 
plea of limitation was set up by (Jell^. : 
— Held : the suit was withui lime. — 
AsHig Huhain v, Oim i Giiun & 
Ahmad-Ulijgi Khan (1927), 1. L. R. 
50 All. 328.— IND. 

PART IV. SECT. 1, SUB-SECT. 1.— H. 

sm. Money due on covenant — In 
agreement for sale.] — Real Property 
Limitation Act, R. h?. M., 1913 (c. 116), 
s. 24, ajiplles to an action on a covenant 
in an agreement for sale for payment 
of the purchase-price. — Lowery v, 
Lamont (Man.), [1927 | 1 D. L. R. 669; 
[1927] 1 W. W. R. 95.- CAN. 

PART IV. SECT. 1, SUB-SECT. 4.— 
B. (a). 

k i. — .J — Hervais V. Hiiear, [1928] 

1 D. L. R. 549 ; 61 O. L. R. 490.— 

CAN. 



Cases 1029— 1190a. English and Empire DkJest Supplement, 


Part V. — Land 

1029. Add. Annoiaiion : — ^Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1030. Add. Annotation : — Generally, Mentd. Busby 
V. Avj^herino, [1028] A. C. 290. 

1033. Add. Annotation : — Refd. Weld v. Pctre 
(1928), 97 L. J. Oh. 399. 

1041. Add. Annoiaiion: — As to (1) Refd. Purnell 
V. Roche, [1927] 2 Ch. 142. 

1088. Add. Annotation : — Folld. Salisbury & Ford- 
inp^bridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 566. 

1145. Add. Annotation : — ^Refd. Harnett v. Fisher, 
[1927] A. O. 573. 

1190a. Tenancy created before Act.] — Real 

Ih'operty Limitation Act, 1833 (c. 27), s. 7, 
is not retrospective, & applies only to 


or Rent. 

tenancies at will, created after the passing 
of the Act, or at most to such tenancies at 
will as existed when it passed. Therefore, 
where B. became tenant at will to A. in 1817, 
& continued such tenant till 1832, when 
B. died : — Held : the right of A. was not to 
be deemed to have accrued in 1817, but in 
1832, the statute in question having passed 
in 1833. — Doe d. Evans v. Page (1844), 5 
Q. B. 707 ; 1 Dav. & Mer. 601 ; 13 L. J. 
Q. B. 153 ; 2 L. T. O. S. 420 ; 8 Jur. 399 ; 
114 E. R. 1439. 

Annotations : — Distd. Doo d. Jukes v. Sumner (1845), 14 
M. & W. 39 ; Doe d. Dayman v. Moore (1846), 9 Q. B. 
555 ; Doe (J. Aji#jrell AnRe]] 9 Q. B. 328. Apld. 

Doe fl. Birminijham fJanal Navigations (Proprietors) v. 
Bold (1847), n Q. B. 127. Refd. Comill v. Hudson (1857). 
« W. li. 37 ; Devine v. Holloway (1861), 14 Moo. P. C. C. 
290 : Hogran r. Hand (1801). 14 Moo. P. (!. C. 310. 


PART V. SECT. 1. 

cl. - — As against Cronin.] — An 
advt'rse poasession of land in New- 
fomidland for sixty years is a bur to 
the rijrhls of the Crown, the same kind 
of possession for seventy years will 
deprive th(‘ Crown of its rigrht of entry 
upon those laiids.^ — B v, Kouon (1819), 
1 Nlld. L. U. 172.— NFLD. 

c ii. — — Statute of Lunitaiions 1 800, 
S. 9.] — pA'rrKllHOxN r. McPHEliHON 
(1875), 10 N. 8. K. (1 K. & (1) 110.— 
CAN. 

c iii. When question for jurg — 

Itights of pUnni}ff.]—l)ov. d. Lyons v. 
CUAVT’OKD (18J2), 0 O. S. 334.— CAN. 

c iv. lie-entrg hy registered 

ov'iur.] — When’ a person has hy 
unintermnted possession of land for 
over twelve ycsai’s acquired the rigrht 
to exclusive possession thereof under 
Limitation of Actions Aet, that rigrhl 
(sannot he destroyed in favour of the 
registered owner merely hy tlie latter 
ivKuiningr possession for a period less 
than the statutory one. — S ittrtcliffe 
r. Lemon, 11921] 1 W. W. K. 1059.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (a) i. 

1067 V. .] — Nobue V. Nobuc 

(1912), 27 O. L. R. 342 ; 4 O. W. N. 
369 ; 9 D. L. K. 736.— CAN. 

1057 vi. Temint holding over.] — 

Doe d. Citarleh r. Coti’on (1851), 
8 r. C. K. 313,— CAN. 

1 057 vii. .1- Piper r. Stevenson 

(1913), 28 O. L. R. 379 ; 4 O. W. N. 
961 ; 12 D. L. R. 820.— CAN. 

1067 viii. .] — Where it is found 

hy the trial judjre,, & the evidence 
supports such finding:, that dofts. & 
those \mder wliom they claim have 
h(ien in possoKsion of the land in 
qu(5stion, A: exercising: ae-ts of owner- 
ship for a period of more than 20 yearn, 
& that pUfs. 8c those under w^hoitl they 
claim have hwn out of possession for 
a corresponding: peiiod, Stat. Limita- 
tions bars any action hy the latter 
a 4 ?atnst the former in ri’speiit to the 
ownei-ship of the land.— Haufax 
Power Co. v. Christie (1915), 48 
N. S. R. 264.— CAN. 

1057 ix. .] — SoTTLTS V. Arm- 

strong (1917), 51 N. S. R. 315; 36 
D. L. R. 778.— CAN. 

t i. .1 — Western Canada Loan 

Co. V. Garrison (1888), 16 O. R. 81. — 

CAN. 

t 11, .) — Township op Col- 

chester SoiTTH V. HaoXett, 11927] 4 
D. L. R. 317 ; 61 O. L. R. 77 ; affd. 
sab. nom. Hackett v. Colchester 
South Municipal Corpn., [1928] 3 
D. L. R. 107.— CAN, 


t iii. .] Re Bell (1871), 3 i 

Ch. Ch. 239.— CAN. j 

t iv. .] — Creighton r. Kuhn, 

Cass. Ditr. 2nd ed. 815. — CAN. 

t V. .]-neltl: pltf. had 

estahlish(‘d an actual, visible, undis- 
turbed, &. continuous iiossession of 
a town lot, of which sliii or her husband 
or lioth had been in possession since 
1891, liy themselves or their t<uiants, 

& which had been used or cultivated 
as a g:arden, for more than twi'lve 
years ; & she was cntitlc^d, under 

Imiienal Real J*ropcrty Jjimitalion 
Act, 1874, to a dwlaration that all the 
ng:ht,H of dofts. in the lot had hiHUi 
exthigruished in her favour. — Hrad- 
SHAW V. JWlTERSON (1911 ), 1 8 W. L. R. 
402 ; 4 Sask. L. R. 208.— CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 

B. (a) ii. 

2 i. Agreement for possession 

during life.] — Roan v. Kronsrkin 
(1886), 12 O. R. 197.— CAN. 

PART V. SECT. 3. SUB-SECT. 1.— 
B. (b) i. 

0 i. Acts done vnth consent of 

oumer.] — field : the operation of Stat. 
Limitations in favour of the ovner 
was not suspended. — Kauj.bacii v. 
Cook (1906), 39 N. S. R. 500.— CAN. 

c ii. .] — Clakkp; v. Babrii't, 

(19271 2 D. L. R, 7 ; [1927] 8. O. R. 
148.— CAN. 

d i. Cutting wood on upland dt grass 
on mcadoiv.] — Held : not of very 
Borions importance in establishing: a 
title hy occupation without more, — 
Dunoanson V. Atwell (1914), 14 

E. L. R. 348.— CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) iv. 

1089 i. Adverse title may he acquired — 
Ixind acquired for puhVie undertaking. 1 — 
A title hy possession may he acquired 
OH ag:alust a railway co. to land 
originally obtained hy them for railway 
puriioses. — Erie & Niagara Ry. Co, 
r. Rousseau (1890), 17 A. R. 483.— 
CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xii. 

n i. Conflicting {prants .] — 

Law^son V. Whitman (1851), 1 N. S. R. 
(1 Thom.) 208.— CAN. 

sg. Isolated acts of tre^ass.]-- 

Sherren V. Pearson (1887), 14 S. C. R. 
581.~-CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xiii. 

r i. .] — CuNARD’s Lessee 

V. Irvine (1853), 2 N. S. R. (James) 
31.— CAN. 


r ii. Tenant at unll of remainder 

—Right of oumer to cafer. J— Where a 
T)ai*ly was allowiid to enter on a lot 
of wildi'mcss land, with the 7 uivileg:e 
of clearnig: & chopping: a portion of it, 
hut uuder such an an’ang:emenl. as to 
the remaining: jiorUou as would make 
him a tenant at will of the whole ; 
but the owner also ciilured from time 
to time & cut & disjiosed of the 
timber Held : Stat. Limitations did 
not run in favour of the tenant oxisept 
as to the jiart exclusively occupied hy 
him.- Doe d. McKenzie v. Mosher 
(1874), 2 Pug. 355.— CAN. 

0 i. .1 — McNish V. Munro 

(1875), 25 C. P. 290.— CAN. 

f i. He Linet (1871), 3 Ch. 

Ch. 230.— CAN. 

f ii. .]— Cosgrove v. Corbell 

(1868), 14 Qr. 617.— CAN. 

sn. No occupation hy anyone for nearly 
twenty years.] — Wallbridge v. Gil- 
MOUR (1872), 22 C. P. 135.— CAN. 

so. Possession under conditional agree- 
ment — Failure of oumer to observe con- 
difma.]— Bishop v. Cox, [1928] 2 
D. L. R. 990.- CAN. 

sp. W illiuyness to pay rent — Adverse 
possession under order of court .] — 
Uopika Raman Roy v, Atal Singh 
(PJ29). 56 L. R. Ind. App. 119.— IND. 

PART V. SECT. 3, SUB-SECT. l.-C. 

ff i. Ocvupaiion of room in build- 

ing.] — Irkdale V. Loudon (1908), 
40 H. C. K. 313. -CAN. 

PART V. SECT. 3, SUB-SECT. 3.— A. 

q i. .] — A decree against a Hindu 

widow in relation to her deceased 
husband ’b proi>erty is binding upon the 
roversioTiei'S although it is founded 
upon limitation ; hut uuder the 
Indian Limitation Act, 1908, 8ched. J., 
Art. 141, a suit hy the reversionary 
heir for posHession of immovable 
pi’operty of the estate, as to which no 
dec’ree had been made against the 
widow, is not barred hy limitation if 
it is brought within twelve years of 
his estate falling into possession, oven 
though deft, has been in adverse 
possession for twelve years at the date 
of the death iif the widow'. — Jaggo 
Bai V. llTSAVA Lal (1929), L. R. 56 
Ind. App. 267.— IND. 

r. Revsd., 2 O. L. R. 037. 

PART V. SECT. 6. 

1247 iii. As guests .] — 

' The owner of a house allowed his 
sisters to reside therein & contributed 
to their support. Ht’i paid the rent 
& taxes & executed all necessary 
repairs : — Held : the occupation was 
in the character of guests & not of 
tenants at will Stat. Limitations 
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VoL XXXU.— Limitation of Actions. Cases 1284— 1568a. 


1284. Add. Annotation : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

1286a. .]— PtrRNELLr. Roche, No. 1369a, 

post. 

1298. Add. Annotation : — Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

1310. Add. Annotation : — Refd. Horlick v, Scully, 
[1927] 2 Ch. 150. 

1353a. Not by possession by permission of 

mortgagee.]— H alt.?’. Doe d. Suutees (1822), 
5 H. & Aid. 687 ; 1 Dow. & Ry. K. B. 310 ; 
100 E. R. 1312. 

Annotations: — Refd. Doe d. Corby v. Braiiston (183.'>), 4 
L. J. K. B. 1G6 ; Heath v. Pugh (1881), 6 Q. B. D. 345. 

1369a. Subsequent disability of mort- 

gagee.] — In 1902 freehold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
mtgee. became, & thenceforward continued 
to be, of unsound mind. The last payment 
in respect of interest before the date-on which 
the mtgee. became of unsound mind was 
made on Jan. 30, 1907. In Mar. 1907, the 
husband of the mtgee. accepted, on behalf 
of the mtgee., a further payment on account 
of interest. Since that payment no further 


payment of interest was made. On a 
summons for foreclosure issued in 1926 by 
the mtgee. :—//cZd ; (1) the right to com- 
mence proceedings first accrued, at the 
latest, at the date fixed for the redemption 
of the mtge., which was a date earlier than 
that on wliich the mtgee. became of unsound 
mind ; (2) the foreclosure proceedings must 
be dismissed, inasmuch as, in view of the 
express words of Real Property Limitation 
Act, 1837 (c. 28), a disability beginning after 
the date when the right to bring the action 
first accrued, or must be deemed to have first 
accrued, would not entitle the mtgee. to the 
protection given by Real Property Limitation 
Act, 1871 (c. 57), 8. 3.-— Purnell v. Roche, 
[1927] 2 Ch. 112; 96 L. ,T. Ch. 434 ; 137 
L. T. 407 ; 71 Sol. Jo. 452. 

1385. Add. Annotation : — Refd. Purnell v. Roche, 
[1927 J 2 Ch. 112. 

1436. Add. Annotalion -Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

1494. Add. Annotation : Mentd. lie Spencer ^ 
Hauser’s Contract, [1928] Oh. .598, 


Part VI.— Actions 

1532. Add. Amioiation : — Consd. Irish Catholic 
Church Property Insce. v. I. R. Comrs. (1918), 
12 Tax Cas. 13. 

1548. Add. Armotalion : — Refd. Windsor Steam 
Coal Co. (1901), l.td., [1928] Ch. 609. 

1551. Add. Annotation -Consd. Irish Catholic 
Church Property Insce. x\ I. R. Comrs. (191 8), J 
12 Tax Cas. 13. ' 

1568a. .] — Testatrix, who died in 

1890, gave her residuary real personal 


against Trustees. 

estate to two j)ersons whom she appointed 
her exors. upon trust for sale &. conversion, 
&; out of the proceeds to set aside £2,000 upon 
trust to pay the in(;ome to Jj. during widow- 
hood &, after L.’s death or marriage, to fall 
into residue A subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
l^orsonal representatives of the two exors., 


did not run as against the owixa.— 
Peaiiin V. I’EAKIN, f 181)5] I. IL 359. — 

IR. 

PART V. SECT. 12. SUB-SECT. 1.— 

A. (a). 

1360 iii. .] — Doe d. McCTitKOOR 

r. Hawke, Doe d. McGreoor v. Crow 
(1837), 5 O. 8. 49G.— CAN. 

1350 iv. 6 Will. 4, c. 43, s. 2.1— 

Dok d. Chipman V. Dkvebkr (1854), 
8 N. B. R. (3 All.) 23.— CAN. 

1350 V. Jiral Propertif Jjimita- 

tion Act, It. S. M., c. 89.]— Stover v. 
Marcjhand (1895), 10 Man. L. IL 322. 
—CAN. 

sq. Assignment under Insolvent Act, 
1875.1— Court v. Waush (1883), 9 
A. R. 294.— CAN. 

sr. Right of cquiJahlc morif/agee to re- 
cover — ‘NotwUhstanding personal remedy 
barred. 1 — Re Conlan’s Estate (1892), 
29 L. R. Ir. 199.— IR. 

PART V. SECT. 12, SUB-SECT. 1.— 
A. (b) i. 

st. Recovery of judgment in action of 
ejectment within twenty years before suU 
for foreclosure.] — Held: Stat. Limita- 
tions was prevented from operating 
except from the judgment. — Me Keen 
V. McKay (circa 1873), R. E. D. 121.— 
CAN. 

PART V. SECT. 12, SUB-SECT. 1.— C. 

d i. Not possession by lessee of 

mortgagor.] — Hc.Shantz & Hallman, 
[1927] 3 D. L. R. 658 ; 60 O. L. H. 


543; affd. sub. iwni. Moj’EKN Revlty 
C o. r. SnANTZ, I192S1 2 1). L. R. 705 ; 
[1928] S. C. R. 213.— CAN. 

PART V. SECT. 12, SUB-SECT. 2— 
A. (a). 

1398 i. Knlry by mortgagee.] — 
Dedfokd V. Boulton (1878), 25 Gr. 
561.— CAN. 

1398 ii. Twenty years* delay after 

decree for redemption.] — Re Lichlie 
(1893), 23 O. R. 143.— CAN. 

sv. Sale by mortyayei — Whether 
rcmaitulcrman barred.] - When a iiitgoe. 
lias transferied iMJssesHioii of the Jiitged. 
])ror>orty for a valuabh* oonsideiatlon, 
a suit t-o ivdceiii by a pltf. who at thtj 
date when tlie iiitgre. t lauBfernid 
poss<‘SHion laid a eouting<‘iit intcrc'st in 
reiiiainder in tlu; properly is governed 
by Art. 140 & not by Art. 134 of 
Indian Limitation Ael,, 1908, tbo suit 
eousefiiiently is not barn'd, if it is 
brought withm twelve yeai-s fi’om the 
date when idtf.’s estate falls into 
possession, even tliough it is brought 
more than twelve yeai*h after the date 
of the transfer mider wtiicli deft, 
elaims.— Skinner v. Naunihal Singh 
(1929), L. K. 56 lad. App. 192. — IND. 

PART V. SECT. 12, SUB-SECT. 2. — B. 

1483 V. .] — Wht*ro of live tenants 

in oommon of a farm, throe acquired 
a title against the other two by vlrtiUo 
of the Statute of Limitations : — 
Held : that the title so acquired by the 
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lliroe tonaut.H in common was a joint 
t(*jiancy of tl»o Iwo-lifths, ^ they were 
then tenants in common of their 
original thnse-ilfths, & joint tenants 
of tlie two-lifths so acquired. — Rc 
JjIVingstone (1901), 21 C. L. T. 521 ; 
2 O. L. R. 381.— CAN. 

PART V. SECT. 16. 

c i. .b -Cook v. Cook (1915), 

8 W. W. R. 506.— CAN. 

PART VI. SECT. 1. SUB-SECT. 1.— D. 

1571 i. Interest in possession-— Date 
oflrrexich Cottch v. Weh'I'EUN 

Trurt Co., [1925] 3 D. L. R. 1117; 
[19251 2 W. W. R. 678.— CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 

sa. Payment %nto Treasury by trustee 
company — Order of court Jor payment 
out.]- — Where money has been paid 
into the Trf*aHurv pui*suant to National 
Trustees, Executors Agency Co. of 
Australasin Limilerl Act, s. 19, the 
l)()\vcr conferred hy s. 20 of the Act 
on the Supreme (^t. or a judge thereof 
to order payment out to a claimant 
is, subject to the specifitid exceptions, 
limiUul to the jaTlod of six yijars after 
such i)avment in, whatever procedure 
is a<loi)ted.- Nelson v. The National 
Trustees, ExEcirroRs & Agency Co. 
OF Australasia, Ltd., Re Gibbs, [19281 
V. L. R. 384 ; [1928] Aigus L. R. 243. 
— AUS. 
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who were dead, claiming a declaration that 
certain sums of Consols bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that these sums should be replaced. 
Defts. alleged that these sums had been 
expended in 1894 in satisfying liabilities of 
testatrix, & pleaded the appropriate statute 
of limitation. The exors. had set aside sums i 
to answer the £2,000 legacy in part, &; on 
l.*.’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
afforded a good defence except in regard to 
the share of the £2,000 legacy, which only 
fell into possession in 1916: — Held: (1) as 
the claim was against exors. holding on 
cxi)ress trusts, it was not a claim to recover 
a legacy within Real Property Limitation 
Act, 1874 (c. 67), s. 8, & the statute of 
limitation applicable was Trustee Act, 1888 
(c. 59), 8. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years ; (2) the payments 
relied on, being payments in respect of the 
part of testatrix’s estate accounted for, did 
not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied ; (3) the statute 


afforded a good defence in regard to the share 
of the £2,000 legacy also. — Re Olivek, 
Theobald v, Oliver, [1927] 2 Ch. 323 ; 96 
L. J. Ch. 496 ; 137 L. T. 788 ; 71 Sol. Jo. 
710. 

1584a. Misapplication of fund — ^Payments 

in respect of sum accounted for.] — Re Oliver, 
Theobald v. Oliver, No. 1508a, ante. 

1588a. .] — Stat. Limitations cannot be pleaded 

by trustees, in answer to a charge of breach 
of trust, to defend them from the conse- 
quences of neglecting their duty in having 
sold an estate charged with the payment of 
a sum of money, without satisfying that 
demand. — Milnes v. Cowley (1817), 4 

Price, 103 ; 146 E. R. 408 ; svhaequerd pro- 
ceedings (1820), 8 Price, 620. 

1636. Add. Annotation : — Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 203. 

1651. Add. Annotation : — Apld. Re A Debtor, 
[1927] 1 Ch. 410. 

1653. Add. Annotation : — Refd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. 

1665. Add. Amioiaiion : — Refd. Re Mason (1928), 
97 L. J. Oh. 321. 

1674. Add. A n notation : — Refd. Re Mason (1928), 
97 L. J. Oh. 321. 

1677. Add. A'linoiation : — A.s to {!) Refd. Re Mason 
(1928), 97 L. J. Ch. 321. 


Part VII. — Equity and the 

1687. Add. Annotaiion As to (^) Refd. Weld v. 
Petre (1928), 97 I.. J. Oh. 399. 

1709. Add. Annotation : — Refd. WtJd v. Petre 
(1928), 97 Ji. J. Ch. 399 

1709a. -In 1900 W. luortgaged 

shai'cs to L. to secure a loan with inLu’Osi. 

1j. rec(»ived dividends to clear the interest 
up to 1908, wlicn they ceased A' ilie shares 
became of practically no value, li. retaining 
them, hut without foreclosing. In 1916 ^ 
thereafter the value of the sluires increased 
enormously, & such large dividends were 
paid that oy 1921 L. had received sufficient 
to pay off the cai3it-al of the loan & dll interest 
in aiToar. lie died in 1923. Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a siimmons claiming 
redemption, & also rejjayment of the excess 
of tlie ammmt of dividends received by L. 
or his exors. over & above the amount due 
under the mtge. : -~Held : (1) equity ought 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, the 


Statutes of Limitation. 

security were still available, & the position 
f)f the mtgee. had not been altered to his 
jirejudice by the delay ; (2) the limit of twelve 
years applicable by Real Property Limitation 
Act, 1874 (c. 57), in the case of a mtge. of 
realty would not, by equitable principles, 
be extended so as to support a plea of delay 
& laches A be made apj)licable to a mtge. of 
personalty. — Weld Petre, [1929] 1 Ch. 
33 ; 97 L. J. Ch. 399 ; 139 L. T. 596 ; 44 
T. L. K. 739 ; 72 Sol. Jo. 569, 0. A. 

1758. Add. Annotaiion : — Refd. Re Mason (1928), 
97 L. J. Oh. 321. 

1761. Add. Annotaiion : — Consd. Re Mason (1928), 
97 L. J. Ch. 321. 

1761a. .] — Circumstances (see Descent, 

No. 336a, ante), in which : — Held : suppliants* 
petition was barred by Stat. limitations, 1623 
(c. 16).— m> Mason, [1929] 1 Oh. 1; 97 
L. J. Oh. 321 ; 139 L. T. 477 ; 44 T. L. R. 603 ; 
72 Sol. Jo. 646, 0. A. 


Part VIII. — Fraud and the Statutes of Limitation. 

1791. Add. Annotation : — Mentd. A.-Q. v. Goddard Ramkissendass v, Sassoon E. D. & Co. (1929), 

(1929), 98 L. J. K. B. 743. 98 L. J. P. 0. 68. 

1795. Add. AnnoUUions : — Refd. Board of Trade v. 1813. Add. Annotation : — Refd. Aylott v. West 
Cayzer, Irvine, [1927] A. 0. 610 ; Ramdutt Ham Corpn., [1927] 1 Ch. 30. 

PART VIII. SECT. 1, SUB-SEOT. 2. — ^B. | -torsion — Fram. fird intimati(m of person | Sen. (1928), L. R. SS^Ind. App. 93. — 
80 . When time begins to run — Con^ I iMssession.] Pitch t>. Abhutosh 1 IND. 
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Part IX. — Penal Actions 

1837a. .] — ^When a statute gives a penalty 

to the King & to the informer, & the informer 
does not sue within the year the King may 
sue for the whole penalty at any time within 


and Other Proceedings. 

two years. — R. i\ FiiANKLiK (1704), 6 Mod. 
Rep. 220 ; 2 Ld. Raym. 1038 ; .3 Salk. 351 ; 
87 E. R. 971. 

-Mentd. I.‘. v. Stmtitj: (IT.')?), 1 Burr. 251. 


Part XII. — Pleading and Practice. 


1948. Add. Annotation : — Apld. Oheang Thye Tahiti 
V. Lam Kin Sang, [1929] A. G. 670. 

1969. Add. Annotation : — Dlstd. Re Wheater, 
[1928] Gh. 223. 

1975. Add. Annotation : — Consd. Tiowe v. Bentley 
(1928), 44 T. L. R. 388. 

1976a. Counterclaim need not be barred when 
action brought.] — Stat. Limitations 1623 (c. 
16), s. 3, bars a counterclaim on a cause of 
action which arose more* than six years before 


the delivery of the countt*rclaiia, lliougli less 
than six years before t lu* issik* of th(' writ in 
the a(;tion. — J^owb v. Lbntlicy (1928), 44 
T. Ji. JL 38S ; 72 Sol. .lo. 251. 

1977. Actd. Anyiotatio}} : — Refd. Jjowe v. Bentley 
(1928), 44 T. L. M. 388. 

2002. Add. Annotahon : — Retd. Purnell v. Roche, 
[1927] 2 Gh. 142. 

2016. Add. Annotalion Refd. Gampbell v, 
Poliak, [19271 A. C. 732. 


PART IX. SECT. 1, SUB-SECT. 2. 

1838 i. Who ia “ party grieved ** — 
Provincial Trea-surer of Alberta.] — R. r. 
Canadian Northern Ry. Co.. [1923] 
A. G. 714 ; 93 L. J. P. C. 18 ; 39 T. L. K. 
091.— CAN. 

PART XI. SECT. 1. SUB-SECT. 3. 

se. Writ oat of time — Acceptance of 
service .] — When a solr. has aocopted 
service of a writ which was issued 
more than twelve mouths i)rior to tin; 
date of the acceptance of hitvIijo & 
which has not been renewed l»y order, 
the claim of idtf. eaiinol, bo ail’ectod 
by the fact i.hat th(‘ i)eriod hmited 
by 8tat. hlinitatious has nm between 
Ihe date of the issue of the writ 
thi‘ date of the acceptance of H(n*vico. — 
MrmRiHON V. Benimll (No. 2), [1928] 
3 W. W. R. 663.— CAN. 

PART XI. SECT. 2. SUB-SECT. 1.— 
C. (b). 

d i. Reservation of rights under 

slaUdc .] — In an aeti<»n against defts. 
as makei's of a promissory note defts. 
(JiKclaimed pemonal liability on th(* 
iJ:round that tJie note in question was 
mven by them as trustees of sishool 
sc(!tion 44, that the money was obtn,incd 
lY used by thorn for school purposes, 
that pltf. was aware of the facts & 


that at the time of action hi ought 
defts. liad ceased to bo trustei‘8 for 
the section : — Held : an ord«*i* allowed, 
adding as parties the trustees of scdiool 
section 44, should iiavti Is'en ma<le only 
upon terms rescu’vlng defts.’ rights 
under Stat. Ijimltations. — DoiajUAH 
V. Rawdtno, 11928] I 1). L. R. 403 , 59 
N. S. R. 519.— CAN. 

PART XI. SECT. 7. 

sw. Fieri facias — Sale vndcr —Pro- 
perty bought in by defendant, — Claim 
not reMved.] — Jones v. Hutton (1853), 
11 U. 0. R. 564.— CAN. 

PART XII. SECT. 2. 

r i. .] — PuisiFER V. Kino, 1 1 920 

1 1). L. R. lOOC; 58 N. S. R. 412.— 

CAN. 

PART XII. SECT. 3. 

1998 iii. . I -In an action 

for trespass & conversion alleged to 
liave be(*n committed l>et-Heen certain 
dates by entering iu»ori jdtf.’s land .S: 
cut,tmg timber thereon, the <*ornhin(‘d 
eftect of the statement of claim & of 
St, at, Limitatiinis was to conliiic i»ltf.'s 
right of redress to wrongs eonunitted 
witlim the last seven inoiiths et the 
pcriotl allegeil. The jury returned a 
general verdict in favom* of jilti. : — 


Uchl : the I'vudcnei* was such that the 
jury could nut rca-,oiuibly have found 
that a wrong luni ham eommitti’d 
W'lthin tlie pi'riod within wdiicli il- 
must have bi*cii comiiulttHl in older 
for ])Itf. to HUeeeeti - - IllusuKS r. 
BronvN liUMfii.it (_)(>., ri92S| 1 D. L. R. 
211 ; fl')2S| I VV. W.il. 35 , 39 B G. R. 
132.— CAN. 

1998 iv. - .] ' . signed 

an anthorisal ion to pll,f. lo make* use 
of his name a> ncvl fri(*n(l in an aijtion 
against, him for damages, so became 
Iiabh' ti) i)Jt1. for his account for legal 
services, imlisss th(T(‘was an agreement 
to the eoiilrar>. Deft. & his mutiier 
sw^ire tliat tlieic was such an agree- 
ment, vS: the trial judge found 
agiunsl. deft.* Held: on aT»]>eaI, it 
still jcmaiiied lor pltl. to luovi* that 
his einisc of action aiosi‘ within six 
y< ars, or, otherwise, tliat it was kept 
alive hv pavmiMit, iSi llu‘ burden was 
not upon deft to prove a negntivi*, 
tliiMc being clear prooJ that th(‘ (iniise 
(»f action did not arise within siv veal's, 
(Icft.’s appeal must be allowed.- 
KI/'LLLOUTON V. Bi.enk'IIokn, [1928] I 
D. L. R. 109 ; 59 N. S. B. 191. CAN. 

PART XII. SECT. 4. 

2005 ix. .J— (kurriK r. Hakkis, 

11928] 1 D. L. R. 317.- -CAN. 
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LITERARY AND SCIENTIFIC INSTITUTIONS. 

Part I. — Definitions and Nature. 

5. Add, Annotation : — Refd. Midland Counties Institution of Engineers v. I. li. Comrs. (1928) 

14 Tax Cas. 286. 

Part M. — Property. 

10a. Power to purchase — Statuary — Construction LEiQHTONr. Hughes&A.-G. (1889), 6T.L. R. 

of Chantrey bequest .] — Re Otiantrey’s Will, 554, G. A. 
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LOAN SOCIETIES. 


PART I. SECT. 2. 

sa. licffislralim^ — Refusal of rcf/isfrar 
1o issue certificnfe — JVIandnmus.] -Uii 
appeal from the rcfunal of a pn'rofjfa- 
tive WTit of niaiitlarmis directed to tlu' 
rejritttrar of cos. coiiipellinp: liiin t-o 
jKsiio a (sortiflcate nndcr SavinjJTs &; 
Loan AsBoeiation Act, 1927, r. 02, 
p. 80, to enable applt. to conlimK^ in 
business as an assocn. with gnaranlecsd 


shares: — Held: the conditions nhieh, 
under s. 80, had to be fnlfllleil ludon 
the (HM’tificate could be olilained liad 
not bt*en complied ndh, & t,he 
eertUlcate & t-he writ of mandamus bail 
been rigrhtly ndused He Pioneer 
S WEVoa &; Loan So<\ &: Re TIeijihtrvr 
OF COMPANIF.^^, [19281 1 1). L. K. 8110 ; 
[U)28| 1 W.W. K. :iGl ; :i9 B.C. U. 972. 
-^CAN. 


sb. Memhersinp -Whether question 
for nrhytratwu.]-- Savings & Loan 
AssncJatlons Act, 1920-27, c. 02, s. 20, 
does not, ri'init to arbitration the 
quest, ion whetlu'r a person is or is not 
a member. — K ernehs v. (Ujauxntoe 
Savinos iS: Loan Ashocn , [19281. 

9 T). L. 11. 17r. ; [19281 2 W. W. K. .^97. 
—CAN. 
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LOCAL GOVERNMENT. 

Part I. — ^The Ministry of Health. 

1. Add. Annotation: — ^Dlstd, A. -G. v. Sunderland 1 5. Add. Annotation: — ^Distd. A.-G. v. Sunder- 
(V)rpn. (1929), 46 T. lu K. 10. I land Oorpn. (1929), 46 T. L. R. 10. 


27a. .] — Pltf. sued deft, for a £50 

penally for acting as a comr. in the execution 
of a local Act without beinj^ qualified. 
Deft, proved that he was qualified in the 
particular manner specified by the Act, 
l)ut did not prove that he had taken & 
subscribed the oath : — Held : a verdict was 
j)i*oj)ei*ly found for deft., since he was sued 
a.s acting as a comi*. without being qualified, 
A not for acting as a comr. without having 
1.aken A subscribed the oath. — Tttppku r. 
Nkwton (1853), 14 O. B. 114 ; 2 0. L. R. 85 ; 
22 L. T. O. S. 103 ; 17 J. P. 824 ; 2 W. R. 
30; 139E. H. 48. 

27b. — A member of a local board, 

who having been concerned in a contract 
by the board has thei*eupon ceased to be such 
member by force of P. H. Act, 1875, Sched. 11. 
r. 04, is a person disabled from acting as a 
member by a provision of the Act witliin 
r. 70, A if afterwards he does so act, he is 
liable to a penalty of £50. — Fletcher v. 
Hudson (1881), 7 Q. B. T). Oil ; 51 L. J. 
Q. B. 48 ; 40 B. T. 125 ; 40 ,T. P. 372 ; 30 
W. R. 349, C. A. 

Annotation : — Apld. R. V. Rowlands, [190G] 2 K. B. 292. 

39. Add. AnnoMion : — Refd. Witham Outfall 
Board V. Boston Oorpn. (1926), 130 L. T. 750. 

48a. — - Increase to meet cost of living -Whether 
war bonus -Construction of local super- 
annuation Act.J The ct. held that increases 
in remuneration granted during the war 
to an employee to meet the increased cost 
of living were not, for the purpose of a local 
superannuation Act, “ war bonuses granted 
as such.” — Cannon v. Southwark Boroucjii 
Council (1929), 45 T. L. R. 403. 

49. Add. Annotation : —Refd. Brown v. Dagen- 
ham Urban C'ouncil, [1929] 1 K. B. 737. 

60, Add. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

52a. After dismissal — Remuneration 

accrued due.] Brown v. Dagenham Urban 
Council, No. 212a, j^ost. 

54. Add. Annotation : — Consd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

60. Add. Annotation : — Refd. A.-G. v. Still (1927), 
44 T. L. R. 102. 


Add. Annotation: — Refd. 11. n. North Wor- 
cestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. 

69a. Resolutions contravening Trade Disputes & 
Trade Unions Act, 1927 (c. 22)— Duty of 
local authority.] — IMor to above Act various 
coirimittees of a local authority passed 
resolutions, which were confirmed by the 
council, to the effect that certain of tlioii* 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By above Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in employ- 
ment, of any person that lie should or should 
not be a member of a trade union ; & that 
any such condition should be void. Shortly 
after the passing of above Act instructions 
were given by a committee that only men 
belonging to a specified trade union sliould 
be employed in respect of certain casual 
labour ; & an employee, who was dismissed 
accordingly, obtained a declaration in the 
county court that las dismissal was illegal. 
A member of the council thereupon brought 
forward a motion having for its object that 
instructions should be given that the resolu- 
tions of the committees should cease to he 
operative ; but the motion was defeated : — 
H(dd : in the circumstances the ct. should 
declare that it was not lawful for the local 
autliority to reejuire any person, as a condition 
of employment or continuance in employ- 
ment, to become or to be a member of a trade 
union ; Semble : it was not obligatory on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittees were no longer to liave effect. — A.-G . 
V. Birkenhead Corpn. (1928), 93 J. P. 33 ; 
27 L. G.R. 192. 

77a. — Audit (Local Authorities) Act, 1927 (c. 31) 
— Appeal to Minister of Health — Discretion 
of Minister as to costs.] — The Div. Ct. having 
allowed an appeal on a case stated by the 
Minister of Health under above Act, raising 
the question whether or not resp., a district 
auditor, had rightly disallowed certain sums 
paid by applts., a local education authority, 
for paving the playgrounds of two non- 


Part II. — Local Authorities generally 

68 . 


PART II. SECT. 4. 

sa. Contract for public utilities — 
Charge of rates under.] — Exp. Moncton 
Tramway Electricity & Gas Co. 
(N. B.), [1927J 3 D. L. 11. 1112.— CAN. 


PART II. SECT. 6. SUB-SECT. 1.— A. 

8b. liighi to acquire— Under Ordinance 
d, 192(5.] — Ordinanci) 4, 1920, does not 
oxpreHHly or irupliodly autlioriHc a 
Health Board to aoqiiirti iinmovable 
propeii.y. — Mayville Lcr’al Ad- 
ministration & Health Board r. 
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Gielink (1928), 49 N. L. 11. 148.— 

S. AF. 

PART II. SECT. 6. 

53 i. Duration of office — 42 Viet. c. 1 . 
s. 06.]- -Lettbney V. Dillon (1885), 
18 N. S. H. (6 R. & G.) 146.— CAN. 
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provided schools: — Held: (1) on the con- 
struction of the provisions of sect. 2 of above 
Act, the questions of applts.’ costs of the 
appeal & of resp.’s right to be paid his costs 
of the appeal out of the funds of applts., 
were in the discretion of the Minister of 
Health ; (2) on the construction of these 

provisions, the ct. had power to grant resp. 
leave to appeal from its decision to the Ct. 
of Appeal. — Lancastkh (County Pauatine) 
Council v. Crowe (No. 2), [1929] 1 K. B. 
604 ; 98 L. J. K. B. 358 ; 140 B. T. p. 560 ; 
93 J. P. p. 40; 45 T. L. It. p. 173 ; 27 
L. G. B. p. 102, D. C. 

u4 /ino<a/ iort Reid. Stoke Newinjjrtoii Horouirli (Jouiu il r. 

RlohardR (1920), 45 T. L. R. G50. 

77b. Appeal to Court of Appeal — Power 

of Divisional Court to grant leave.] — Lan- 
caster (County Pauatink) Council v, 
Crowe (No. 2), No. 77a, ante. 

81. Add. Annotation: — Apld. A.-G. v. Londtm 
Home (Vjuntios .Toint h]lectricity Authority, 
[1929] 1 Ch. 513. 

83. Add. Annotations : — Apld. Woolwich Corpn. 
V. Itoberts (1927), 96 L. J. K. B. 757. Consd. 
Brown v. Dagenham Urban District Council, 
[1929] 1 K. B. 737. Distd. Field t;. Poplar 
Corpn., 11929] 1 K. B. 750. Refd. B. v. 
Grain, AV p. Wandsworth Grdns., {1927| 
90 L. J. K. B. 563 ; II. v. Health Minister, 
Ex p. Dore, |1927] 1 K. B. 765. 

84. Add. Citations :--a.ffd. (1927), 25 L. G. R. 
347 ; svh nom. Woolwich Borough Council 
V. Roberts, 91 J. P. 121 ; 43 T L. R. 576 ; 
71 Sol. Jo. 488, H. L. 


91. Add. Ayinotatioyi : — As to (1) Consd. Clarke v. 

Epsom R. D. C., [1929] 1 Ch. 287. 

99. Add. A rf notation : — Consd. Scammell v. Attlee, 
[1929] 1 K. B. 419. 

105a. — — Action on contract — Statutory require- 
ments not fulfilled.] “Pltf., clerk to comrs. 
of a local lighting & watching Act, drew up 
a t-on tract to bo executed by defts., who had 
accepted a tender for work to be done 
according to certain proposals of the comrs., 
one of which was that the <;ontract should 
be propar(‘d by the solr. to Die comrs., at the 
expense of the contractors. Defts., ns con- 
tractors, off(‘red to execute the contracts 
but- refused to pay pltf. his charges for 
drawing it up, on Du* ground that they were 
unreasonable. By tlu* local Act the contract, 
on the part of the comrs., was recpiired to 
be signed by five oi* more of them, which 
was not done, A., by the metropolitan general 
paving Act, Dk* comrs. are entitled to sue 
(U* ht* sued in the name of their clerk : — 
IJvld: plt-f. could not sue defts. for refusing 
tt> execuL* the contract in his capacity of 
clerk, as Du* conti’act- on thii part of the 
comrs. had not ht*en signi*d by five or more 
of them, when t(*n(ler(‘d to d(‘rts., as required 
by Du* local Act, A as tlu* charges made by 
])lir. on detts. for 7>r(*])aring Du* contract 
w^ere due to him in his individual character, 
A not as (“l(*rk to Du* comrs. — (Jurltng v. 
.loTTNsoN (ls:):>), IP Bmg. S9 ; 3 Moo. A S. 
<196 ; 2 L. .1. V. P. 261 ; 131 E. R. 839. 

Add. Annoiat}on : — d *? in (1) Refd. Gredit/on 
Gas (Jo. V. Oediton V. ()., 11928] Ch. 447. 


Part V. — The 

191. Add. Annotation : — Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291, 

196. Add. Citations :—[n)21] 1 Oh, 128; 96 

L. J. Ch. 38 ; 130 L. T, 235. 

210. Add. Annotation : — Consd. Brown v. Dagen- 
ham Urban Council, [1929] J K. B. 737. 

212a. .]—(!) Under 1*. H. Act, 

1875, s. 189, an urban district (jouricil have 
power to remove their clerk from his oflicc 
at pleasm’e A without cause or notice, A this 
power cannot be negatived or impaiied by 
any provision as to notice to be given to 
terminate the employment in any contract 
of service entered into between the parties. 
(2) The clerk can maintain an action against 


Urban District. 

[ tlie council for salary accrued due to him at 
the time of his remov^al from oilier*. — B rown 
V. Dacjenifam Urban ('ounc’tl, 1L9291 I 

K. B. 737; 98 L. ,1. K. B. 565; 140 

L. T. 615 ; 93 .1. P. 117 ; 15 T. L. H. 281 ; 
73 Sol. .fo. Ill ; 27 L. G. U. 225. 

Annotatinu -Distd. r. Corim.. IISCJ'JJ I K. Tl. 

7.*»n. 

220. Add. AymotaiUm Gcyicrallif, Refd. R. v. 
ilrain, Ex p. AVandsworDi (h*dns., [1927] 1 

K. B. 540. 

230. Add. Udfl/hw.s.- [1927] 1 K. B. 765 ; 96 

L. J. K. B. 322 ; 137 L. T. 30 ; 91 J. 1‘. 45 ; 
43 T. L. R. 263 ; 71 Sol. Jo. 160 ; 25 L. G. R. 
166. 


PART II. SECT. 9, SUB-SECT. 1. 

Bd. Debenturea — Priority — Dehtintures 
iaaued by Lethbridge Northern Irriga- 
tion District .] — Homb Invesi’ment & 
Savings Assoon. v. Lethbridge 
Northern Colonisation Manager, 
[1927] 1 D. L. R. 437 ; [1927] 1 

\V. W. R. 1 ; 22 Alta. L. R. 338.— CAN. 

se. To be held as collateral 

security — Rights of holder.]— HeUi : the 
clebenturos of pltf. municipal corpn. 
issued & place*u in the laucls of def<-. 
commtfislou were by Hydro-Electric 
RaUway Act, 1914, 4 Geo. V. c. 31, 
K. 11 (2), to be hold by the commission 
as collateral security to the com- 
mission's own bonds issued under 
sect. 6. This statutory duty was not 
lnterf(u*od with by the subsoquent 
legislation. Holding the debentures 
as collateral secuiity implied making 
that use of them which was in praotioe 


made of c*ollat.eral security. — Ht. 
Catiikuinrs Corpn. v. IIvdro- 
JOlrctrio Power Commission ok 
Ontario, [19281 3 J>. J.. Jl. 200 ; «2 
O. L. li. 301. CAN. 

PART II. SECT. 9, SUB-SECT. 2. 

o i. — Riyhi to ztivcstigaU paj/inenift 

made prior to iieriod midtx and it. \ - 
A clc'rk of a lural district couiujil 
received, during the jienod from 
Mar. J, 1920, to Sept. 30, 1925, a bonus 
in addiUou t.o his salarj', A this bonus, 
he couteiulod, had been duly gmiiLed 
to him. IJiiring that period the pay- 
ments made to him wore outored in the 
oxpenditui*e hook & Hut)mitl(‘d to 
various inspcctoiw of the Ijocal Govt. 
Department, who passed them as 
oori*ect, A such payments up to Get. 
1924, wore audited bj auditors of the 
said Department A certified us eorreel.. 

943 


I Jm Nov, 1!12.">, B., nu auditor cd Hh' said 
I iJepaHuumt, comnieneed his audit <d 
' tlie ccnincil’s aeenunts for llie two half- 
yeam ending respertivelv IMar. 31, 
S(;pt. 30, 1925. ll<‘ mfoniaid the 

clerk that the legality of the payment 
of the t>oiius had (piestioned in 

the Ministry of Local (iovt. bv reason 
of lh(* eb-rk'K claim for superannuation : 
— Ihld B. had junsdictioti to investi- 
gate payments made prior to tin* i)«*rlod 
under audit.. — Wai>»ii v. Lo(’AL 
Governmen'J’ a Bitblic liKAUni 
Minister, 11029] 1. R, 377.— IR. 

PART II. SECT. 10. 

sf. Reference to arbitration -Under 
12 if- 13 Geo. 5, c. 140 (Oal.) ~~ Arbitra- 
tors not entitled to submit questions for 
opinion, of court cTcept upon matters of 
laic.] He TowNsnn* of York A 
Townsitii* of North York (1925), 57 
l). L. R. 644.— CAN. 



Cases 282-769. 


English and Empire Digest Supplement, 


Part VII. — ^The Borough 


282. A dd. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council (1929), 98 L. J. K. B. 
566. 

303. Add. Annotation : — Refd. St. Nicholas Aeons 
V. O. C., [1928J A. C. 469. 

350. Add. Annotation : — Dlstd. R. v. Transport 
Minister, Ex p. H. C. Motor Works, [1927] 2 
K. B. 401. 

508a. Senior sanitary inspector — Remuneration 
— Reduction Conditions precedent.]— A 

borough council reduced the salary of the 
senior sanitary inspector. They had not 
dismissed him nor ]jad he resigned, <te he 
did not consent to the reduction. The 
council did not obtain the unconditional 
consent of the Minister of Health to the 
reduction ; — Held : the council had no power 
to make the reduction. — Field v. Foplah 
CORPN., [1929] 1 K. B. 760 ; 98 L. J. K. B. 
675; 140 L. T. 691; 93 J. P. 167; 46 


T. L. R. 333 ; 73 Sol. Jo. 168 ; 27 L. G. R. 
370. 

550, Add. Annotation : — Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 

557a. Improvement of navigation.] — The 

corpn. of N. restrained from soliciting, at 
the expense of the borough fund a bill in 
Parliament to enable them to impiove the 
navigation of the river W. — ^A.-G. v. Nor- 
wich Corporation (1851), 21 L. J. Ch. 139 ; 
18 L. T. O. S. 58, L. JJ. ; previous pro- 
ceedings (1848), 16 Sim. 225. 

Annotalums : — Consd. Hunt v. Shrewsbury & Chester Ry. 
Go. (1850), 13 Reav. ]. Apld. A.-G. v. I’lymouth Corpn. 
(1853), J W. K. 445. Refd. A.-G. v. Wififan Corpn. (1854), 
Kay, 2«8. 

569. Add. Annotation : — ^Mentd. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

662. Add.. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 


Part XII. — ^The County. 

699. Add. Annotation: — As to (1) Consd. (V)llins Home Counties Joint Electricity Authoritv, 

V. Wliiteway, [1927] 2 K. B. 378. [1929] 1 Ch. 513. 

759. Add. Annotation : — As to {]) Consd. Aylott v. 
718. Add. Annotation : — Apld. A.-G. v. London & West Ham Corpn., [1927] 1 Ch. 30. 


PART VII. SECT. 2, SUB-SECT. 1.— A. 

Bg. JvriHdiction — When court, may 
interpre.] — A innnicipal connoil is a 
legrislativo body having a liinitt'd 
delegated juiisdiction. When it has 
acted within its lurisdictJou, the ot. 
caimot intcrfeiv ; the justJKiHs or fair- 
ness of its action cannot he ((uestioned 
by the cl-. When It goes beyond its 
jurisdiction, or when it is shown that 
nieiiilM’rs of the council are eorruidly 
seeking to advaiice, by juimiciiial 
iegislalion, tbeir own ends, or those of 
some favoured indiviiiual, the ct, may 
interfei'e.— Howard & Toronto 
Corpn., He Sweet 'J'oronto Corpn., 
[]1)28J 1 H. L. It. 952; 01 O. L. It. 
503. —CAN. 

PART VII. SECT. 2, SUB-SECT. l.~ 
B. (a). 

sh. Implied pmrer to insure —Vouter 
exercised for ulterior purpose— Whcilier 
contract valul.\ — Qui^ensland Insur- 
ance Co., Ltd. v. Suriaco Munici- 
pality (1927), 30 W. A. L. It. 32. — 
AUS. 

PART VII. SECT. 2. SUB-SECT. 1.— 
B. (c) i. 

346 iii. .]- U. v. Coitncil 

OF THE Town of Charleville, Kx p, 
CORONES, [1928] S. R. Q. 155.— AUS. 


PART VII. SECT. 2, SUB-SECT. 2.— B. 


q (p. 63) i. .] — R. (Hard- 

ing) V. Bennett (1896), 27 O. R. 314. — 


CAN. 

bb i. Necessity for residence in 

ward — Candidate cannot be resident of 
two wards.]— noKAS&Oif v. Lajuple 
(Man.), [1927] 1 W. W. R. 725.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— 
C. (e). 

f (p. 66) i. .]— R. (Hard- 

ing) V. Bennett (1896), 27 O. R. 314. — 

CAN. 

m (p. 68) i. N. P. Elliott v. St. 
Catharines Municipal Cortn. (1908), 
18 O. L. Jt. 57 ; 13 O. W. R, 89.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— A. 

447 i. Qualifwatiims — Business assess- 
ment —What amounts to assessment. ] — 
Be Edmonton Charter, R. (Clarke) 
V . Bury (AlU.), [1927] 1 3>. L. R. 
885 ; [1927] 1 W. W. R. 450.— CAN. 


PART VII. SECT. 3, SUB-SECT. 2. — D. 

sj. Secretary -treasurer —Appointment 
to run till successor appointed — Hufht to 
iwtice.] — J*Jtf. was appohited stnu’ctary- 
treasurer of d(jft. municipality under a 
bye-law which provided for the 
appointment of oertum olliciuls “ for 
th<*- year 192(>, or until their hucccbsoi’S 
bt! apijointed.” Ry anothei bye-law 
passed on Feb. 3, 1927, a suecessor to 
plt-f. was appointe<I ; but no notieo 
of disndssal was given pllf., bt; sued 
for the salary for the mouth of 
Feb. 1927 : — field : the meaning of 
the bye-law appointing pltf. was tliat 
bis hmng w^as for tlie whoh; of the 
year 1920 & theivafter until Ins sue- 
cesHor was appomted ; &, thert'foie. 
Ills contract came to an end on the 
appointment of his successor, &. ho 
was entitled to lie paid, with i-ospi'ct 
to Fob. only for the time during tliat 
month that he ivndcrcMi seiwices.— 
Bi.akeley V. Charles WOOD Rural 
Municipality, |1928] 2 H. L. R. 057 ; 
[19281 1 W. W . R. 828 ; 37 Man, L. R. 
331.— CAN. 


PART VII. SECT. 3, SUB-SECT. 3. 


qi. .] — A town council may 

dismiss its officers without notice & 
without cause. — N ewby v. Brownlee 
(1916), 34 W. L, R. 278 ; 10 W. W. R. 
249.— CAN. 


q ii. S. P. WimoN v. York (1881), 
46 U. C. R. 289.— CAN. 


q iii. .]— Larkins v. Sum- 

MERSIDE, [19281 4 D. L. R. 841.— CAN. 

ri. B. C. Municipal Act .] — 

Zbiqleb V. Victoria City. [19221 1 
W. W. R. 75 ; 70 U. L. R. 722 ; 30 
B. C. R. 389.— CAN. 


ai. Validity of resolution.] 

— Where the necessary majority could 
only be obtained by including the vote 


of an alderman who had attended 
meetings at whitsh the ciuostion of dis- 
missal had been considered, but who 
had not been present at a mooting at 
which important evidence was taken : 
— Held : the resolution of dismissal 
was null & void. — Foster v. Halifax, 
[1926] 1 D. L. R. 125; 57 N. S. R. 
268.— CAN. 

a ii. — - Bight of- Delegated by 
cotifU'U to departmental heads.] —The 
mnulclpal council of Sydney passed a 
resolution providmg that the dischai'gc 
or disrating or suspension of any 
employtu; should be left in the hands of 
the heads of the respective departments 
subject to appeal to the town clerk, 
whoso decision was to lx; final. An 
employee who was subsequently dis- 
missed by a di'paTtmental head bi ought 
an action against, the council 
for wrongful disnussal : -/7 gW tho 
council hod power to delegate its 
autboilty to diHt;harge cmployt;e ; the 
Iiowcr given to diqiartmcntal heads 
in that respect was revocable, &. the 
council had not denuded ItseU of its 
authority & tho dismissal was lawrful. — 
Rayly v>. Municipal Council op 
SYDNEY (1927), 28 S. R. N. S. W. 149 ; 
45 N. 8. W. W. N. 40.— AUS. 

PART Vll. SECT. 4. 

r i. Funds \n hand to meet 

payment — Befusal of corporation to 
accept goods.] — Neptune Meter Co, 
V. Halifax City (1909), 7 E. L. R. 2.— 
CAN. 

PART VH. SECT. 6, SUB-SECT 1.— 
B. (a) ix. 

sk. BuUding prison .] — R. v. Newt 
castle JJ. (1830), Dra. 214.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1. 

n. Varied, 9 Alta. L. R. 343. 

PART XII. SECT. 7. 

si. Action for danuige to bridge.]-- 
The corpn. of a county can maintain 
an action for damages to, or destnictiou 
of, a bridge lying within its limits. — 
Wellington County Corpn. p. Wilson 
(1865), 16 C. J*. 124.— CAN. 



Vol. XXXin.— Cases 10-841 


LUNATICS AND PERSONS OF UNSOUND MIND. 


Part I. — In 

10. Add, Annotation : — Refd. Re Beiliss, Poison 
V, Parrott (1929), 141 L. T. 245. 

26a. “ Legally incapable ” — Issue of lunacy com- 


General. 

mission. I -Winthuop v. Winthuop (1845), 
1 Coop. U;np. tV)tfc. 1!)(! ; 5 L. T. O. S. 325 ; 
47 K. K. 815, 1j. (!. ; subsequent proceedings 
(1840), 15 L. J. Oh. 403, 0. 


Part II. — Civil Capacity. 


40. Add. An7iotatio}L : -Mentd. Bewe v. Dewe, 
Snowdon v, Snowdon, [1928] P. 11,'}. 

186a. .] — Whenever a pei'son did an act . . . 

which act if done by a person with a perfect 
mind would make liim civilly or criminally 
responsible to tFie law, if the disease in the 
mind of the person doing the act was not so 
great as to make him unable to understand 
the nature ^ consequences of the act which 
he was doing, that was an act for which htj 
would be civilly or criminally responsible 
(Lord Esher, M.R.). — llANBURYt;. Hanbury 
(1892), 8 T. L. R. 559, C. A. ; previous 
proceedings, [1892] P. 222. 

204. Add, Annotation : — As to (8) Apld. Re Beiliss, 
Poison V. Parrott (1929), 141 L. T. 245. 

204a. .] — Wliere a woman aged 93 

execuU^d an alleged will a few months before 
lier death altering the j)rin(;iple of equal 
division of her property between her child len, 
two married daughters, which had been 
followed in her previous testamentiiry dis- 
positions & in family benefactions during her 
lifetime, it was held (a) that testatrix enter- 
tained an illusory belief that she had bene- 
litcd one daughUu’ far more than the other, 
At (b) that her memory had so far failed that 
she could no longer remember her past 
actions towards her daughters so as to dis- 
place illusory notions. Therefore she had 
not at the time of the making of the alleged 
will a disposing mind & understanding 
within the definition in Banks v. Goodfcllow, 
Mo. 204, & the alleged will was pronounced 
against. — Re Beu jss, Polson v. J*ARRO'rr 
(1929), 141 L. T. 245 ; 45 T. L. R. 452 ; 73 
8ol. Jo. 628. 


206a. - — .J —lie [testator] had such a degree of 
knowledge' At imderstandiug as to . . . know 
pltf. (juite well, to reirKMiiber that pltf. At 
he had been eiigaged in pi‘(*paring his will 
At 1-0 appreciate tiiat he w^as a.skt'd to executcj 
as his will the document wdueh w’as then put 
before him . . . Applying the principle laid 
down in Parker v. FcIgaLe, 8 P. 1). 171, 
lestator’s execution of the wdll so far as 
it had been resol v^ed upon wdiih' lie had the 
capacity, was pro innlo good t xccution 
(Loiu) MERRTVALr:, 1\). — Thomas v. .Tones 
(1928), as reported in 139 J^. T. 214; 44 
T. L. R. 467. 

264a. Disposition valid — Capacity when instruc- 
tions given.] —Where a testator is of sound 
mind when lui gives instructions for a will, 
but at the time of signature accepts the 
insf^rument drawn in pursuance thereof 
without' being able to follow its provisions : — 
Held : he must be deemed tu be of sound 
mind when it is exeeuted. — Pereua v. 
Perera, [1901] A. C. 354 ; 70 L. .T. P. C. 46 ; 
81 L. T. 371 ; 17 T. L. R. 389, P. C. 

AnnoUihoii Consd. Tliomas v. JoiiuH (1028), 130 L. T. 

214, 

265a. .]-IIoBY V. Hoby (1828), 1 Hag. 

Ecc. 146 ; 162 E. R. 637. 

2^^, Add. Annotation: — Refd. In the Estate of 
Musgrovc, Davis v. Mayhew, [1927] P. 264. 

339. Add. Annotation: — As to (2) Consd. Rc 
Beiliss, J*olson v. Parrott (1929), 141 L. T. 
245. 

341. Add. Amwtalion : — Consd. Re Beiliss, Poison 
V. Parrott (1929), 141 JL. T. 245. 


PART II. SECT. 8, SUB-SECT. 4.— 
B. (a). 

281 il. .] — The proof neces- 

sary to establish a will is not uji absolute 
or oonclusivo one, but such proof as 


would satisEy a prudent man. 'I’ho 
burden of jjroof as to tho execution &; 
the testamentary eajia^dty of testatoi, 
at tho time of the exeeuUoii of a will, 
lies upon its proiiouudor, who has to 


explain away the suspicious eircuin- 
stanoes appealing’ In the eahc. So- 
imNDUA Natii CHA'crmui v. Jaiinavi 
Uhakan Mukheuji (1925), I. L. 11. 50 
Calc. 390. - IND. 
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Cases 469a— 929b, English and Empiee Digest Supplement. 


Part ill. — Presumptions and Proof of State of Mind. 

469a. .] — ^WooDPORDE v. Burn (1S34), 6 N«v. A; M. 162, n. 

Annotation Refd. Doe d. Tatham v, Writfht (1836), 1 Har. & W. 729. 

Part V. — Jurisdiction of Chancery Division of High Court 

of Justice. 

498a. ,] — Norris v. Sandford (1861), cit-ed in 16 Beav. at p. 361 ; 61 E. R. 818 ; 

now, Morris v. Sandford, 1 W. R. at p. 96. 

Annotaixon : — Refd. Norris v. Stuart (1852), 16 Buav. 3.59. 

512. Add. Annotation Refd. C. L. v. C. F. W., [1928] P. 223. 


Part VI. — Jurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 
property — Change of circumstances — Causing 
party to “suffer an injustice” — Law of 
Property Act, 1925 (c. 20), s. 171 (1).] — 

A Junaiic not so found had been of unsound 
mind since 1882. She was a spinster aged 
eiglity-one, & wa.s ji^^s^'^^ssed of person/il 
])i*oi:)erty of ilie valu(* of £2,000. Prom the 
time when slie b(*( ame of unsound mind she 
)iad livi'd undei tlj(‘ care of an uncle A aunt, 
who liad piovided £2,070 towards her main- 
tenance. T)ie uncJ<' died in 1885 & tlie aunt 
in 1907. By the will of the lattej* an annuity 
of £300 was bequeathed for the support of 
ihe lunatic. Upon the death of tJie aunt a 
Kisi.(*r of the lunatic was appointed reciuver 
her esta-t(i A act^d until 1920, when she 
was relieved A a sister of apjjcts. was appointed 
Jii lier place. On her death in 1926 one 
of appcts. was appointed A was receiver 
oT the lunatic’s estate. In 1880 before her 
reason leit lier the lunatic made a w’ill, by 
whitdi she beipieatlied her property to her 
tJiree sistci’s, all of whom were dead. On an 
ap])Ji cation by ai)pcts., the residuary legatees 
under the aunt’s will & second cousins of 
tlio j\inatic, to the ct. to exej cise the powers 
vested in it by sect. 171 of the above Act, k. 
t/o direct a settlement to be made of the 
})roperty of the hma.tic //c/rf ; (1) the 

phrase “suffer an injustic.e “ in sect. 171 
(1) (c) must not be rigidly confined to a 
deprivation of a strict legal right, since that 
wf>uld stultify the operation of the sect, 
altogc^thei*, but it must in its context include 
tire destruction of a clear moral claim, or 
(‘ven tlie disajrpointment of a thoroughly 
legitimate & well founded expectation, & 
in the circumstances appcts. would “ suffer 
an injustice ” if the recent change in the law 
of intestacy wei*c allowed to defeat the moral 
claim which th<‘y had to succeed to the estate 
of the lunatic, }iai'ticularly in view of the 
continuous recognition, pecuniary & other- 
wise, which their side of the family had 
thi'oughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 


(2) there had been “ a change of circum- 
stances “ within the sub-sect, since the 
execution by the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
had left her propertv ; (3) the c.ase was one 
in which the ci. ouglit to exercise the disert*- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of th(i 
proi)erty of the lunatic, to be approved by 
fhe judge in lunacy, which must be subject 
during tb(‘ life of the lunatic to her right to be 
maintained out of the income, A if A so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover . — Rc hliEE- 
MAN, [1927] J Ch. 479 ; 96 L. J. Ch. 225 ; 13() 
B. T. 667 ; 71 Sol. Jo. 272, C. A. 

Anxioiation: — As to (J) Censd. He Groene, Re Whitworth, 
He E. A., He Fraspr, He Wood. 11928] Ch. 528. 

529b. ,] — Under a marriage 

settlement dated Oct. 16, 1879, personalty 
funds were settled by a husband & wife upon 
trusts under which, after the death of the 
husl)and in 1915, the wife was entitles! to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six A forty- 
four years, who bv inquisitions in 1992 A 
1010 had been certified to be of unsound mind. 
Jn default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
A the husband’s fund to the husband, who 
had given all liis property to his wife. By 
his will the wife’s father, who died in 1885, 
gave his residuary real A personal estate 
ujion trusts under which, in the events 
which had happened, his daughter, the wife, 
received the income for her life with a power 
of appointment by deed or will amongst her 
issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a will A, 


PART V. SECT. 3, SUB-SECT. 1. 

sb. To appoint person to convey ~ 
Property of Aunatic sold in partition 
action.] — ^Where in a partition action 
tbe ct. bas sold lauds tbo property of 


a person of inisonud mind not s<» fnnnd, 
a judge of tbc Ch. Div. exen-ibiiig tin* 
jmifldictioii conferred by Trustee Act, 
1893, S8. 30, 31, 33, will appoint a 
person to convoy tbe lands on behalf 
of the person of unsound inind.^ — 


Keating v. Keating, [1918] 1 I. R. 
453.— IR. 

sd. Mortgoifes vested in two 

tryMeea.j—He J. J. D., [1928] I. R. 
538.— IR. 
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apart from their mother k. an aunt aged 
eighty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother k aunt, 
the thrown would t ake on their deaths under 
an intestacy. In those circiiTnstances the 
wife took out summons<‘s under the above 
sect., asking the ct. to direct. s(d.tlemonts of 
the children’s personal property under the 
marriage setth^ment k her father’s will, 
which should include trusts in her favom* 
absolutely after the death of each child or, 
alternatively, a general powt'r of appoint- 
ment by will so as to enable her to benefit 
friends k charities in which the family ha-d 
always been interested. Ht'fore the applica- 
tions were heai‘d an arrangement was coiiu‘ 
to between the wife iV: tb(* Crown by which, 
subject to tlui ai)j)i-oval of the ct., the (Vown 
consented to the wift‘’s having a g(*n(‘ral 
power of appointment, ov er tlu‘ whole of t he 
marriage settlement funds k over the 
father’s residuary jiersonal (*ytat(‘ to the 
extent of £ 21 , 140 , being the amount provided 
by the wife out of hei- own money as a 
maintenance fund for the childi'en, u])on the 
wife’s abandoning all claim to the rest of her 
father’s residuary estate, valu(‘d at. about. 
£ 285 , 000 , k agreeing to sui>plement the 
income of the mantenaTKu* fund for the 
benefit of the (diildren as tlier(‘t.ofor(' - 
Held : there was no ground justifying th(‘ et. 
in making a settlement, m resp(‘ct of tlie wif(*'s 
father’s i^cjsiduai’y est.at.e, for no iiiju^lit'^' 
would be sulbired by the wif(' within sect. 
171 ( 1 ) (c), if each child’s sliare of the pro])(‘Tt.y 
was allowed to devolve as on an intest. acy 
on his or her death, nor ought, the trusts t.o 
lie altered undt'r sect. 171 (1 ) (5) ; but as the 
Crown did not oppose a settlement of tlie 
marriage settlement funds, orders would 1x5 
made for settlements of the two chihlren’s 
shares so as to give the wile a general power 
of disposal over the funds. The provision 
of the maintenance fund of £21,400 did not 
afford a gi’ound for directing settleineut-s 
under sect. 171, Imt tlie wife would remain 
free to apply for recou])ment under Lunacy 
Act, 1890 ((;. 5), s. 117, if so advised. 

An application foi' a settlement wiis mad(* 
by a widow, aged eighty-one years, k first 


cousin of the patient, who was sixty-two years 
of age. The only other near relatives of the 
])catient were two first (iousins, who were born 
ui 1847 A: 1850 j'espectively & who were k 
always had been resident in South America. 
Appct. stated that by rc^ason of her own great 
age A: that of her two cousins in South 
America any settlement which the ct. might 
be jileased to direct would not be of any 
mal.('ria.l benefit to the ])atient’s next of kin, 
unh'ss its scope were exti*nded to include 
childien of any decca.scd lii’st cousins of the 
patient’s mother: — Held: there was no 
sufiicicnt ground shown for directing a settle- 
ment. to Ix' made. 

A ])at.ient liad made a will in 1887, by^ which 
he had disposed of his residuary estate equally 
hetvvemi his wife A: childrcm as a class. The 
uiie liad since died, as liad also one of 
])atient’s sons, leaving issixi. The patient’s 
family wi*r(' (h'sirous that tlu‘ d(x;eas(id son’s 
issue should be in no wor.se )>osition than 
they would }ki\(‘ been if tluur father had 
surviveil the patient : — //c/r/ : tlie ease was 
ii ])roper one for the exercise by the ct. of it s 
discridion undc'r si'ct. 171, by directing a 
s(‘l t ItMuenl.. 

’riie pi‘ 0 )>erty of a ]xi.t ient was (h'li ved under 
tile will of his maternal gi’andfat-lier. It had 
been si'ttletl by th<‘ pat ii'nt’s mot lier on her 
marriage with his lather, whom she had 
dixorced in 1877, A. who liad not sinct* beeui 
lx‘a,nl (4'. The ohjixd. of an ajiplication for 
a siTlJeinent was to (‘xcluih‘ any claim by 
the fat.her or his family -Held : a settle- 
nu‘nt. ought to be directed. 

A patient liail made a will in 1922, lt‘aving 
tlx^ whole of Ills ])roj)erty to Ills wife, k in 
1925 became of unsound mind. The will 
had he,i‘n lost. On an applicat.ion by the 
W'lfi* for a settieimmt, iw idenee was ])rodu(;<‘d 
whicli satisfied the ct. as t.o tlx‘ fact of the 
loss A: as t.o the contents of the will ; — Jh/d : 
a setthanent carrying out the terms of the 
will ought to be diri‘cted. — fie (jluioi5NK, Y»V 
Whitwoijth, He K. A., He hhiASKH, He 
Wood, [1928J Oli. 528 ; 97 L. .1 . Oh. 378 ; 139 
L. T. 152 ; 44 T. L. R. 419, (\ A. 

639. Add. Annotation:— .4.s to (1) Consd. Hr 
Silva, Silva, v. Silva, [1929] 2 Oh. 198. 


Part VII. — Judicial Inquisitions as to Lunacy. 

681, Add. Annotation: Refd. Greenwav v. A.-G. - -AV Wkbb (1840), 2 Ph. 110; 2 C^oo]). temp. 

* (1927), 44 T. L. R. 124. ‘ Colt. 102; 17 \j. A. Oh. 270; 41 K. R 885, 

L. 0. 

778a, By natural daughter of bastard lunatic 820. Add. Citaiion : — previous proceedings^, 2 iv. T. 

tenant for life — As check on remainderman.] | O. S. 326, Jj. CL 


Part VI II.- -Appointment of Receiver. 

827a. Committee infirm.] — He Biuuii 829. After this case add “ On jurisdiction of other 

(1808), Shelford on Lunatics, 2nd ed. 187. courts to enforce claims against lunatic s 

827b. Committee resident at distance estate.] — See Husband At Wifd, No. 3 Oa, 

from estate.] — He Seaman (1808), Shelford 
on Lunatics, 2nd ed. 187. 
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Part X. — Judicial 

980. Add, Annotation : — Refd. Re Freeman, [1927] 
1 Ch. 479. 

981. Add. Annotation : — Refd. Rc Freeman, [1927] 
1 Ch. 479. 

1009a. .] Fisher (1850), 2 H. & Tw. 

449 ; 19 L. .T. Oh. 521 ; 14, Jur. 233 ; 47 
F. K. 1759, L. C. 

1012. Add. A7\nolatio7i : — As to (1) Refd. C. L. v. 
C. F. W., [1928] P. 223. 

1069. Add. A intoiaiion Refd. 0. L. v. C. F. W., 
11928] P. 223. 

1070. Add. Aymotaiioii : — Refd. C. L. v. C. F. W., 
11928] P. 223. 

1091. Aftei* this case add “ £fcc, also, No. 1378a, 

1229. Add. Aimolaiion Refd. Re Price, [1928] 

Oil. 579. 

1336a. One of several trustees insane.] — 

'J\‘stat-or (hivised real estate to trusU'es, tlieir 
heirs & assigns, upon certain trusts. The 
surviving trush^e devised all cstai/cs vested 
in him as a trustt*o to three persons, one of 
wlioin, aftcT proving liis testator’s will, 
became of unsound mind. A petition was 
]) resented for the appointment of new 
trustees, & for the appointment of a person 
to convey on b(‘half of the devisees of the 
surviving trustee: — Held: the petition was 
properly pj*(‘sent-<‘d in Lunacy as well as in 
Chancerv . — Re Mason (1875), 10 (’h. App. 
273 ; 44‘L. ,1. Ch. 078 ; 23 W. K. 737, L. JJ. 

Aimolai i<m,s • — Expld. Hi' (lurdTior’s TitisIr (1 878), 10 Gli. D, 
20. Consd. Hi M., IJHOO] 1 Ch. 70. Refd. CahwcU r. 
Sheen (180:i), 09 L. T. 854. 

1336b. Jurisdiction of Chancery Division -Sole 
trustee insane — & out of jurisdiction.] —A 

petition for the aiDpointrncnt of new trustees 
A. for a vesting order, whcirc the existing sole 
trustee is of unsound mind <fe out of the 
jurisdiction, need not be presenttid in Lunacy 
as well as in Chancery. — Re GrAitnNEK’s 
^’RUSTS (1878), 10 Ch. D. 29 ; 40 L. T. 52 ; 
27 W. IL 104. 

Jniiotahmifi : — Consd. Caswell v. Sheen (1893), 69 ]j. T. 854 ; 
LU M, [1899] 1 Ch. 79. 

1336c. Not so found.] — The High Court 

lias jurisdiction under the Trustee Act, 1893 
(e. 53), to appoint a new trustee in the place 
t)f a sol(3 sur\dvmg trustee who is a lunatic 
not so found.— M, [1899] 1 Ch. 79; 68 


Powers over Estate. 

L. J. Ch. 86 ; 47 W. R. 267 ; 15 T. L. R. 
54 ; 8td) nom. Re J. M., 79 L. T. 459 ; 43 
Sol. Jo. 76. 

Annoladon : — Consd. Re James’ Mortgage Tnxsts, [1919] 
I ICh. 61. 

1349. Add. Annotation : — Mentd. Rvans v. Morgan, 
[1928] 2 K. B. 527. 

1378a. .]— On May 20, 1927, the 

receiver of a lunatic’s estate, who had been 
authorised to continue the lunatic’s business, 
obtained an order from the master directing 
him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the j‘eceivership order. Th 
scheduled creditors were not parties to the 
order. On May 29, threi; days after the order 
was pronounced before it was ct)mpleted, 
the lunatic died. The order was subsequently 
completed on Juno 14. In July the exors. 
of the lunatic’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s ri'siduary estate, 
& on .luly 28 the master refused to make 
the order except upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this order an order 
was made for the administration of the 
lunatic’s estate: — Held: (1) the order of 
May 26 was a mere direction to the receiver 
to make the payments in question which 
might have been varh^d or rescinded at any 
time by the master before it was finally 
completed, &/ it gave the creditors no eiiuit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2)* the juris- 
diction in limacy ceased on the death of the 
lunatic, & tlie master had no jurisdiction to 
direct that effect should be given to the 
order of May 20 ; (3) the exors. were entitled 
to the fund in ct. without r(igai*d to the order 
of May 26, but inasmuch as an order had since 
been made for the administration of tliti 
lunatic’s estate, the fund must be paid to the 
credit of the administration action. — Rc 
Whpjatkr. [1928] Ch. 223; 97 L. ,L Ch. 
97 ; 138 L. T. 433 ; 44 T. L. R. 160 ; 72 
Sol. Jo. 17, C. A. 

1391a. .] — Re Wheater, No. 1378a, 

ante. 


PART X. SECT. 1. SUB-SECT. 1.— 
B. (a). 

r i. — — ' Transfer of funds lo — 
Lmudic not ahsoluti ly entitled — Inquiries 
ordered.]— Re Cjiauteris (1878), 25 
Gr. .376.— CAN. 

t i. Foreiqn committee — lierngniUon 
ly court.]— He Hh’Kson, [1927] 4 

D. ]j. 607 ; 61 O. h. K. 180.— CAN. 


PART X. SECT. 2. SUB-SECT. 8.— 
E. (b). 

sd. Estate insolvent.]— A person of 
unsound uiiud Lad been plue^^d in a 
l»rivaUi mental hospital at a lixed 
annual cliaige for niaintcnauco trxjut- 
uhich had been saiietioued by an 
order ol the et. 8he died intestate, Ac 
lier estate was insutliclcnt to meet all 
claiuLs /feW : payment should bo 
made in the tollo^vlng order of priority : 
(1) funeral expenses; (2) the lunacy 
“ perccutogo ” ; (3) the committee’s 
costs of dismissing tho matter out of 
lunacy ; (4) arrears duo to the hospital 


for malntenanoo. The assets were not 
suflicient to meet the payment next In 
priority, viz., the general costs of tho 
comudttoo.— 2ec P., [1926] 1. R. 422.— 


PART X. SECT. 2. SUB-SECT. 3.— I. 

See ease in Sect. 2, sub'seot. 3, E. 
(b), ante. 


PART X. SECT. 5. SUB-SECT. 1.— A. 

t i. Lunatic foreigner residing abroad 
— Sale of land in Oniario — Power of 
court .] — A man resident in the State of 
New York was declared a lunatic. 
He was the owner, subject to a mtgo., 
of land in (Intario, & the foreign com- 
mltt-ee aiiplied to tho Supreme Ct. of 
Ontario for an order declaring him a 
lunatic, with a view to obtaining 
authority to sell the land : — Held : 
the ct. had power to declare the man to 
bo a lunatic, to appoint a oommitteo 
8c to authorise Sc dii^ot the committee 
to sell the land, although the lunatic 


was a foreigner in a foreign land, & 
under the care & custody of the law 
of that land. — He Piper, [1927] 4 
D. L. It. 924 ; 61 O. L. it. 257. —CAN. 

t ii. .] — As regards 

land situate in Ontario, the provisions 
of Lunacy Act, authorising the sale of 
land, apply only where the lunatic 
has been so found hy an Ontario ct. — 
Rc Hickson, [1927] 4 D. L. R. 607 ; 
61 O. L. li. 180.— CAN. 

PART X. SECT. 8, SUB-SECT. 1.— D. 

1 261 1. Stock in name of joint trustees — 
Lunacy of one — New trustee appointed 
by deed containing vesting declaration — 
Form of ordcr.]~Re G. H. L., [1928] 
I. R. 543.— IR. 

si. Shares held in joint tenancy — 
Lunacy of one tenant.]- -Held : the ct. 
had power under Its statutory juris- 
diction to sever such joint tenancy, Sc 
to realise tho limatic’s share, if his 
interest 8c benefit so required. — 
O’CONNEIX V . Hakrisok, [1927] I. R. 
330.~IR. 



Vol. XXXm.— Lunatics. Cases 1404—1869. 


1404. Add, Annotalion: — As to (1) Apld. Rc 
Wheater, [1928] Ch. 223. 

1411. Add, Annotation Apld. 7?c Whoater, [1928] 
Ch. 223. 


1419. Afi^r this case add ** Whether deduction 
admissible for Income tax purposes.] — Sec 

Income Tax, No. Hind, ante.'' 


Part XI. — Actions. 


1459a. .] -Charlton v, Wk-st 

(1861), :i Do G. F. & ,T. 160 ; 30 L. .T. Ch. 
816 ; 4 1 j. T. 456 ; 7 .lur. N. S. 614 ; !) W. K. 
fell ; 46 E. K. 837, E. .1.1. 


1466. Affoj' this case; add “ Married woman.] 

— Srr Husband & WlFK, No.s. 2189, 21S»a.” 


Part XII. — Costs. 

1606. Add. Atm otalion ; -Consd. lie Whoa-ter, 1657. Add. .4 nnohd hoi ; ■ Mentd. Ih-nnorlev v. 
[1928] Oh. 223. Crestvvich U. 1). C. (I!t29), 111 E. 3'. 602. 

Part XIII. — Administration in Regard to Reception and 

Care of Lunatics. 

1670a. When criminal information granted.] 1688. Add. Annotation : -nefa, Stokc' 

p. Lowe (1872), 3() J. 1*. Jo. 7()0. Hunaigh Council v. Richards (1929), 15 

1674. Add. Annotation : — Mentd. Browu v. Dagen- T. L. U. 050. 

ham U. D. C., [19291 1 K. B. 737. 


Part XIV. — Certification, Reception, Treatment and 
Discharge of Lunatics. 


Frcville 1856b. P. De Freviele r. Dnj. (1927), 90 L. ,1. 
Apprvd. K. B, 10.7(> ; 138 L T. 83 ; J3 T. L. \l. 702. 


1852. Add. Ajinotations Apld. Do 
Dill (1927), 90 L. J. K. B. 1050. 

Harnett r. Fisher, [1927J A. C. 573. 

1856a. .] — Pltf. was certified by d(‘ft., a 

medical man. to boa- liina-tic ito a ]>ersnnto be 
d(‘tain(‘d under (;are & treatment- : — TTrJd : 
(1) deft., inasmucJi as he undertook tlui 
.statutory duty of certifying pHT. as a lunatic, 
owed a duty to him to exercise reasonable 
care ; (2) since no reception order could have* 
been made by a magistrate without tlio 
certificate of a doctor, <to as the certilieate 
was given by deft, with a view to the obtain- 
ing of such an order, the givung of tJu* cer- 
tilicatc was tluj direct cause? of the order tV; 
of pltf.’s detention. — Harnett v. Fisher, 
[1927] 1 K. B. 402 ; 90 L. J. K. B. 55 ; 135 
L. T. 721 ; 42 T. L. R. 745 ; 70 Sol. Jo. 917, 
C. A. ; on appeal, [1927] A. i\ 573, H. L. 
AnnotMions : — As to (1) Folld. Do Fnwllle r. Dill (U)27), Ofi 

L. J. K. B. 1 0.^,0. As to (2) Polld. De Frovlllc r. Dill (1927). 

96 L. J. K. B. 1056. 

PART XI. SECT. 6, SUB-SECT. 1. 

bi. Appouitineiit of curator ad 

Zi/rw.l — D aviuson v. Scott’s Ship- 
building & Engineering Co., Ltd., 

[1926] S. C. 970.~SCOT. 


I 1856c. Effect of certillcate.]— 1 1 ahnett c. Fisuer, 
I No. lS,5l)a, ante. 

1856d. S. /*. De Frevirle v. Dill, No. 1850b, 
ante. 

1859. Add. Annotation : — Refd. De Freville v. 
Dill (1927), 90 L. J. K. B. 105(). 

1862. Add. Annotaf/innj^ : — An to (1) Apld. I )e 
Freville v. Dill (1927), 90 L. J. K. B. 1 ().■>(). 
Refd. Harnett v. FisIkt, [1927] A. C. 573. 

1863. Add. A nnotation ; -Refd. De Freville v. Dill 
(1927), 90 14. J. K. B. 1050. 

1865. Add. Annotation : — Refd. De Krc'vilh* v. 

Dill (1927), 90 [4. J. K. B. 1050. 

1867. Add. Annotation Refd. De Freville v. 
Dill (1927), 90 L. J. K. B. l()5(i. 

1869. Add. A7motatio7is : Retd. De Fjoville v. 
Dill (1927), 90 L. J. K. B. 1050 ; Harnett v. 
FisluT, 11927] A. C. 573. 

affalriHt a tlorior for neprliMTonco In that 
pltf. had boon oomniittod to an aHvlum 
without a prop(‘r infujir> held, 

was refused. — IliuBKiiu v. Jamieson 
(A lfa). 11927] i D. L. B. 807, 1096 ; 
[1927] J W. VV. It. 54 : 1 . —CAN. 


PART XIV. SECT. 1. 

1856 i. Duty of doctor to art in g<wd 
faith (S' v'lth reasonable carr.] -Circum- 
Rtances in which an apT>llcation under 
Mental Diseasos Act, B. S. A., 1922 
(c. 223), s. 25, for the stay of an action 
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Part XV. — Offences, Penalties and Proceedings. 

1882a. Annoyance of receiver & lunatic.] — Ee Seaton, [1928] W. N. 307 ; 106 L. T. Jo. 438. 


Part XVI. — Mental Deficiency. 

1897. Add, Annoiaiion : — -4s to (2) Distd. Woodward v, Oldfield (1927), 96 L. J. K. B. 796, 



Vol. XXXtll.— Cues 6->-160a. 


MAGISTRATES. 

Part I. — ^The Office of Magistrate. 

6. Add. Annotation Generally. Mentd. Watt v. Ix)ngsaon (1929), 98 L. J. K. B. 711. 


Part II. — Qualifications and Disqualifications 


45. Add. Annotation : — Apld. R. v. North Wor- 
cestershire Assessment Committee, Kx p. 
Hadley, [1929] 2 K. B. 897. 

82a. Interest as fellow trade unionist — No trade 
dispute Involved.] — Upon a summons by the 
wife for a separation order on the f^round 
of desertion under the Summary .Turisdietion 
(Separation & Maintenance) Acts, 1895 k, 
1925, tile wife complairif^d that her husband 
had refused to cohaliit with tier treated 
her only as a servant, thouj^h they continued 
to live under the same roof break fast-ed & 

took their Sunday midday meal together. 
The justices dismissed tlie summons. The 
wife appealed, & submitted that as om^ of 
the sitting justices was a member of fJie same 
trade union as the liusband, tiiat justice 
must be regarded as an inU^rested person, 
& therefore the decision was null & void : — 
Held : it would be stretching the law to say 
that a magistrate could not sit if one of tiic 
parties iiappened t(j be a member of tiie same 
trade union as he in a matter in which no 
trade dispute was involved. — Htevkns v. 
Stevens (1929), 93 J. l^ 120 ; 27 L. G. It. 
.362, 1). C. 

83. Add. Annotation : — Dlstd. K. v. Leicester J.I., 
Ex p. Allbrighton, [1927] 1 K. B. 557. 

84. Add. Annotat'km : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Oh. G02. 

97. Add. Annotation Apld. It. V. Essoic ,1.T., 
Ex p. Perkins, [1927] 2 K. B. 175. 

97a. Clerk’s firm acting against defendant in 
earlier proceedings.] — (1) Certiorari will issue 
to quash a maintenance order made by 
justices, when it is shown that the justices’ 


clerk is a iriomla'r of a finri of soirs which 
acted for the wife af^ an (»arlier stage of the 
sam(‘ proceedings, even thougli it is proved 
that the wile's business was (conducted ex- 
clusively by a Tuanaging clerk in idiarge of a 
braucli oflioe, & that tlic justices’ chnk was 
in fact quite utiawai-e that Ids firm had ever 
a<‘ted for hei’. ’I'he test is not whether there 
is in fa.(‘t bias, but wlicther a reasonable man 
concerned in the i)ro<’(HM]ings miglit think 
lliat the tribunal was not impartial. 

(2) Apj)ct. for a certiorari in such cjircum- 
stanres docs not w^aivci his right to take 
(»l)jecti()n to th(‘ ju'csenco of tl»<‘ clerk by not 
ijaving (‘xcrcistd it, when h(‘ does not know 
that, lie was tmtitJed to it. — R. i\ Essex J.T., 
yi!x p. PERTaNS, 119271 2 K. B. 475; 96 
L, J. K. B. 580 ; 187 L. T. 455 ; 91 J. P. 
94; 13 T. L. R. 415; 2S (bx, C. V. 405, 
I). C. 

102. Add. Annotation : —Refd. Maclean v. Workers’ 
Union, I I020J 1 (4 k 602. 

105. Add. Annolalion : — Refd. R. v. Sheffield JJ , 
Ex p. Rawson (1927), 91 J. P. 193. 

109. Add. A nnolationii : — Refd. Maclean v. Workers’ 
Union, |1921>| 1 (Jh. 002 ; R. v. Huntingdon 
(4)n(irrrdng Authority, [1929] I Iv. B. (>9S. 

114. Annotation : — Insert “Apld.” before “ R. v. 
Middlesex 4.1,” 

119. Add. Annotation : - Refd. K. e. North Wor- 
ciest<*rshirc Ass(‘ssmeni (kanmittec, Ex p. 
Hadley, f(U29J 2 K. B. 897. 

128. Add. Annotation : — Refd. Maclean v. Workom’ 
Union, 1 19291 1 CIk (K)2. 

150a. .] — R. V. Essex JJ., Ex p. Per- 

kins, No. 97a, ante. 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (b) i. 

d i, Magistrate insurance agent 

placing part of insurance on municipal 
property — Prosecution for breach of 
municipal bye-law.] — R. (Kinoseti') v. 
MoElhinnby (Alta.), [1927J 3 1). L. H. 
1189 ; [1927] 3 W. W. 11. 284 ; 4!) 
Can. Crlm. Cas. 13.— CAN. 


PART VI. SECT. 2. 


302 i. Creature of statute — Offence 
must be strictly within statute.] — In 
t>rder for a magintrate to have juris- 
diction, under Criminal Code, Part 
XVI., to try a charge Buinmarily 
without the consent or the accus<!d 
it must plainly appear that tho case 
is one with respect to which such 
jurisdiction Is conferred.— R. v. Pray, 
[1»28] 3 D. L. R. 205 ; [19281 1 W. W. R. 
070 ; 49 Can. Crim. Cas. 310 ; 23 Alta. 
L. R. 344.— CAN. 


306 1. Matters not cognisable by justices 
unfUr Burnmary juriedwhen - -Offence 
nunishabie by fine db imprisonment .] — 
li. V. Manuel, [1928] 2 D. h. R. 755 ; 
50 Can. Crim. Cas. 32. CAN. 


pi. - - — .1--A police iimgistratc lias 
no jiirisdictn)!! to try suriiniarily 
wltliout tho consent of the acoiiHtJd 
a charge under Criminal Code, s. 295, 
of assaidt oceahioning a<’f4ial bodily 
harm, Sl, theri'fore, C/annot havo such 
jurisdiction over said offence eonfeiiod 
on him mertdy by tho laying of tho 
charge under s(*et. 274 for unlawfully 
wounding or Inllieting grievous bodily 
harm. — R. v. Letenduk, [19281 3 
W. W. R- 580 ; 50 Can. Crim. Cas. 
419.— CAN. 

sb. Offence at txnve committed not 
triable summarily.] -R. v. Hetsleii, 
11928] 3 I>. L. R. 221 ; 49 Can. Crim, 
Cas. 341. — CAN. 


sd. IHsobedtencc of inavnierumce 
rder — InforrruUum heard after order 
uashal.]— An order for nialntenanoe 
oade against deft, in 1923 was quashed 
Q Feb, 1928. In May, 1928, an 
oformation for disobodlence of the 
naintenauce order prior to the date 
if quashing was heard, & an order was 
hen made that deft, be imprisoned 
mtU the maintenance order should 
>e compiled with : — Held : the main- 
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tenance order having boon quashed, 
tho justices had no jurisdiction to 
Imiuire into any dlsobodlonco of tho 
order alleged to have been cominltt>ed 
before It was quashed, &, consequently, 
tile information ought to have been 
dismissed. — Galloway v. Watson, 
[1928] V. L. K. 308 ; [1928] Argus 

L. It. 201.— AUS. 

PART VI. SECT. 3. 

st. Action to rectwer debt—FaUure 
of debtor to appear — Warrant issueA 
to arrest parfi/.]— C lakke v. FluMmiiik 
& Maroelltjb. [19281 1 D. L. R. 941 ; 
[1928] 1 W. W. R. 234.— CAN. 

sh, Contracted in district in 

which action brought.] — Re Lewjb, 
Ex p. Electrolux, Lto. (1928). 28 
S. R. N. S. W. 578 ; 45 N. P. W. W. N. 
185.— AUS. 

fj. — ' Action for rates.] — 

Brihbane City Cc^iiNaiL v. Hodoe, 
[1928] S. R. Q. 102 ; 22 Q. J. P. R. 03. 

—AUS. 

PART VI. SECT. 6. 

p i, Z?i. respect ofvwlaiicm of Customs 
Act- Whether limited by valve of gmds,] 



Cases 432— 500a. English and Empire Digest Supplement, 


Part VIII. — Procedure under Summary Jurisdiction. 


432. Add. Citation : — 2 B. R. A. 626. 

433a. Omission in copy — Signature.] — Where 

a summons, issued by a magistrate at a 
metropolitan police ct., commanding a deft, 
to answer an information for breach of a 
nuisance order previously made against deft, 
in the ct., is in all respects in the proper form 
A duly sipjod by the magistrate, the omission 
through inadvertence from the copy of the 
summons wliich is served upon deft, of the 
signature of the magistrate or any signature 
is a mere defect in form which does not 
invalidate that copy of the summons or the 
service thereof. — K. v. Hay Halkett, Ex p. 
Kush, [1929] 2 K. K. 431 ; 98 L. J. K. B. 
497 ; 141 L. T. 619 ; 93 ,T. P. 209 ; 45 
T. L. K. 507 ; 27 L. (I. U. 523, D. C. 

448a. When power to take oath.]— Oath 


BEFORE Justices Case (1611), 12 Co. Rep. 
130 ; 77 E. R. 1405. 

i : — ^Apld. Banc v. Methuen (1824), 2 L. J. O. S. 

C. P. 121. 

500a. Not necessarily right of property.] 

— local Act authorised the corpn. to 
make a bye-law prohibiting the playing of 
mechanical organs anywhere in the borough. 
In 1892 the corpn. made such a bye-law. 
The applt. was summoned for playing such 
an organ in the borough in breach of that 
bye-law on Apr. 7, 1928. He claimed a 
right so to play the organ by virtue of a 
licence which had been given to him by the 
lord of the manor, & contended that the 
jurisdiction of the justices was thereby 
ousted. The justices convicted him, 
stated a case : — Held : the appeal must be 
allowed & the conviction quashed, because 


- R. r. Bon’iLiEU, [1028] 2 D. li. 11. 
rj.orj : 40 Can. Onm. CaK. 812. — 

CAN. 

PART VII, SECT. 2. 

kki. .] — 11. r. IjEK Sow (B. C.), 

[1922] 2 W. W. li. 208 ; C6 D. L. H. 
146 ; 37 Can. Grim. Coe. 196.— CAN. 

nn i. Where neiv trial ordered — 

Juru trial a^ked for innotice of arttKol.] 
— H. V. MArncNH, 11028] 4 D. L. It. 
831 ; fiO Can. Clrini. Cas. 28 .j. -CAN. 
rr 1. .] — H. r. Nelson (1001), 8 

B. O. li. no.— CAN. 

gRg i. Proccedmus mid.cr Opium <£• 
Narcohe Drua jict, 1023.] — 11. v. Lew 
lIiNt} liOY (B. (].), [1926] 2 W. W. It. 
543 ; 46 Can. (Mm. CJas. 75. -CAN. 

gfrg ii. .] — Tl. V. Sam Htng, 

[1926] 1 B. L. H. 1000 ; 45 Can. Crim. 
Cas. 202 ; 58 O. L. It. 370.— CAN. 

egg iii. — .] — J{. r. Dents (Man.), 
[1927] 3 W. W. Jt. 400 ; 49 Van. Crim. 
Cas. 8.— CAN. 

ggg iv. .] — Pr Tt. r. Kutiiekfokd 

[19271 4 D. L. It. 434 ; 48 Can. Crim. 
(^as. 237 ; 60 O. L. B. 654.— CAN, 

mmm i. Necessity for consent 

of acensed.] — Lambeut v. B. (1926), 4 7 
Can. (Mm. Cas. 159 ; Q. B. 42 K. B. 
91.— CAN. 

mmm ii. .] — B. r. Bonnis 

(1927). 47 ("an. Crim. Cas. 193; GO 
O. L. B. 189.— CAN. 

mmm iii. .] — B. r. Johnson 

McKenzie (1927), 48 Can. Crim. Cos. 
255 ; 59 N. S. B. 326.— CAN. 

ooo i. .] — B. V. Denis (Man.), 

[1927] 3 W. W. B. 400 ; 49 Cun. Crim. 
Cas. 8.— CAN. 

ooo ii. — — Opium rf- Narcoitr Druys 
Act .] — Under Opium Naix-otie DruKS 
Act, a iiiagiRtratc may hear a chaise 
Bumniarlly, without putting the oex-used 
to bis election. — V iah w c)tib (]t)27), 
44 Quo. K. B. 406.- -CAN. 

sm. ln>dieial)le offences iriahlc stnn- 
mnrily — Incest .] — The Jnv('nili‘ Ct., or 
the magistrate presiding in that ct., 
has no jurisdiction to summarily try 
an adult for inenst. — Leicoux v. It., 
[1928] 1 D. L. B. 209 : 49 Cun. Crim. 
CJas. Ill ; 44 Quo. K. B. 308.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

d i. J— R. o»Hara 

(N. B.) (1927), 48 Can. Crim. Cas. 231. 
—CAN. 

so. Information laid by telephone .] — 

C. signed an information for an offence 
against Canada Temperance Act, 
leaving the date & a place for the 
magistrate’s name In blank, & mailed 


it to magistrate J. He, being ill, 
liandcd the Infonpatlon tx) magistrate 
M. C. then rcMjucsted magistrate M., 
ever the telephone, to take t he informa- 
tion to issue a summons thertMin. 
Summons was issued at the lu'aiiivg, 
after the evidence was all in, deft.’s 
counsel app(‘urcd & objectxxl to the 
inagiKtrate’s jurisdiction, but took no 
further part in the procct dmgs : — 
Held : the information was improper, 
becttUBC not laid & signed hefon> the 
magistrat.e & the niagistralo acstixl 
without jurisdiction.- -B. r. Mukkay, 
Ex p. Cope (1910), 40 N. B. B. 289 ; 
9 E. L. B. 519. -CAN. 

PART Vm. SECT. 1, SUB-SECT. 4. 

362 V. .) — District Ct. Buies, 

r, 8, which was made appUcahli' to 
proec(‘dingR under (Xistoms Acts by 
r. 58, provides that where it is intended 
that a summons only shall issue to 
bring a deft, before the ct., th(' mforma- 
tlon or enmplaiut may be made «‘ith(5r 
in wilting or orally, as the district 
justice of the jieace shall see* tit : — 
Held : therefore?, an Information in 
writing r<*cuiircd by Customs & Inland 
Bevenue Act, 1879, was no longer a 
noc;es.M.iry preliminary to the issut' of a 
summons charging an offence imder 
Customs Acts.— A.-U. r. Healy, [1928] 
J. B. 460.— IR. 

PART VIII. SECT. 1, SUB-SECT. 5.— 
A. (a). 

377 i. What amount to separate 
offences — A^ot “ having opium dt co~ 
mine.”] — K, v. Chow Ben (1925), 45 
Can. Crim. Cas. 152 ; 36 B. C. B. 319 ; 
[1926] 1 W. W. B. 384.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— 
A. (b). 

387 vi. .] — B. r. Isbell, 

[19281 4 D. L. B. 322 ; 50 Can. (Mm. 
Cas. 81 ; 62 O. L. R. 489.— CAN. 

sp. Necessity to state value of property 
— Nature of prot'cedings dependent on 
t'afue.] — B. V. Thompson, [1928] 4 

D. L. B. 859 ; 50 Can. Crim. Coe. 183 ; 
62 O. L. B. 610.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— 
A. 

sq. Atiomey -General — Where proseeu- 
ti&n not instituted by minister^ depart- 
ment of State or authorised person .] — 
A district justlex) raised a pivliminary 
objection to the hearing of a summons 
charging an offencjc under Customs Act, 
viz. — that complainant was the At- 
torney -Gonorul, the district justice being 


of opinion that under Chistoms & Inland 
Bevenue Act, 1879, s. 11, an officer 
of the customs & excise must be the 
(iomplalnant : — TleUi : the objection 
was unsustainabli? as Criminal Justice 
Administration Act, 1921, s. 9 
authorised the A.-G. to prosecute in 
any ct. of summary jurisdiction In all 
cases in which a pros(‘cu1ion is not 
institulx-d by a rainisU^r, dejit. of State, 
or authorised person.- -A.-(i. v. Uealt, 
[1928] J. B. 460.— IR. 

PART VIII. SECT. 2, SUB-SECT. 2. —A. 

sr. Before whom returnable.] — Wliere 
a magistrate or justice with general 
jurisdiction, takes an information for 
on indictable offcncx) under the Code, 

ss. 653, 054, & issues his warrant, that 
warrant is returnable In^fort' him or 
befon‘ any other “ justice ** having 
territorial jurisdiction at the place 
where the issuing justice liad his 
jurisdiction, but subject, to the right 
of the latter to direct that, Um accused 
j)erHon bo brought before liim, if 
convenient.- -B. v. Ibbell, [1928] 4 
1). L. R. 322 ; 50 ("Ian. Crim. Cas. 81 ; 
62 O. L. 11. 489. -CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

sb. Summary trial of indictable 
offence — Criminal Code, s. 884.] — 11. 
r. Roberts (Sask.). [1928] 1 D. L. B. 
260 ; [1927] 3 W. W. B. 844.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) iii. 

484 i. Further charge preferred.] 

— When accused Is brought before a 
magistrate after being properly arrested 
he can be proceeded against on a fresh 
(5harge, altnough a summons command- 
ing ids appeai'anco or warrant for 
arrest has not boon issued thereunder. 
—Be Lamb (Man.). 11927] 1 W. W. B. 
432 ; 4 7 Cun. Crim. (]as. 277.— CAN. 

PART VIII. SECT. 4. SUB-SECT. 3.— 
B. (b) iv. 

490 i. Objection taken at time 

of appearance.] — B. r. Murray, Ex p, 
(5opp (1910), 40 N. B. B. 289 ; 9 

E. L. 11. 619.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 6. 

q 1. .1 — B. V. McDonald, [1928] 

2 D. L. B. 787 ; 50 Cun. C. C. 65.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 7. 

to. Power to order arrest of witness — 
Criminal Code, s. 675.] — Ex p. Coyle 
(P. E. I.), [1927] 4 D. L. B. 1129 ; 49 
Can. Crim. Caa. 91. — CAN* 
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{a) the local Act expressly saved “ all rights 
of a profitable or beneficial nature in, over 
or affecting the commons ” that had been 
exercised before the passing of the Avt ; 
(6) the lord of the manor had, before 1890 
& continuously until these proceedings, 
licensed the playing of such organs on the 
commons & liad received between £300 
£400 aimuaUy in respect of such licence ; 
(c) the applt. had played ids organ on a part 
of the commons in pursuance of sinh a 
licence ; & (d) the claim was not “ impossible 
in law ” & ousted the jurisdiction of th(‘ 
justices ; Semhle : there is no sufficient 
authority for the proposition that the rigid, 
which alone will avail is tlic right of property. 
— Andrews v. Carlton (1028), 03 J. P. 
05, D. C. 

503a. Breach of bye-laws -Playing football 

in street — Open space intersected by public 
footpaths —Claim overruled.] — Pearson v. 
Whitfiet.d (1888), 52 J. P. Jo. 708, I). C. 


503b. Auction held in street.] — bye 

law made it an offence to sell goods, etc., by 
auction in any street of a city without 
th(i leave of the constable. C. being sum- 
moned for selling on a ])lnt of ground, set 
u]) the defence that it was private property, 
A not part of a street : — licld : this was a 
bond fide claim of title, A the justices projierly 
declined jurisdiction. — Phillips r, Canham 
(No. 1) (1872), 8(5 J. P. 310. 

593. Add, AtinoiLtlion : — Consd. Pointon r. Cox 
(102(5), 13(5 T.. T. r>00. 

603. Add. Annniaiion : Consd. Pointon v. Cox 
(102(5), 13(5 L. T. 50(5. 

642. Add. Amioiafiori : — -Refd. Pointon v. Cox 
(1020), 13(5 L. T. 500. 

679. Add. Annoiahon : — Rcfd. P.ilmer v. Crone, 
[15)27] 1 K. H. sot. 

707. Add. Annotation : — As to (2) Refd. Gough v. 
Jtccs (1020), 4(5 T. L. R. 103. 


PART VIII. SECT. 4, SUB-SECT. 8. 

art. Mufil he accordiriQ U) rules of 
evidence.] — K. v. Dunn (Oni.) 

Can. (Jrim. Caa. J39. — CAN. 

p i. .] — A justice of ttio i)(‘U(*(5 

lias no authority to adnuiustcr an oat.h 
to accused, &, examine him there undiJi*, 
after he has pleaded gruilt\ . — L 
(Alduidge) V. Brown, fl927J .3 
W. W. 11. .'1.35.— CAN. 

J. i. . J — li. v. STEI'HKNH, It. 

r. Lauay (Out.) (192C), 45 Can. (Jniii. 
Cas. 123.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 9. 

545 ii. .1 — R. r. Henderson, 

Ex p. Brindle (N. B.), llU2(il 2 
D. L. R. 583 ; 45 Can. Grim. Gas. 31(». 

—CAN. 

PART VIII. SECT. 4, SUB-SECT. 10. 

sf. To rail further emduice.]~-~Lt is 
within a niaglstrato’s discretion to 
allow the prosecution to adduce further 
evidence after its case has been closed. 
— Jt. (Pakkeu) r. Smith, [11)27] 4 
D. L. K. 410 ; [1027] 2 \V. W. R. 722 ; 
48 (Jan. Criiri. Gas. 240 ; 21 8asU. 

L. R. «00. - CAN. 

PART VIII. SECT. 4, SUB-SECT. 11. 

556 iii. .! — On a i)risonci' 

heiiig brought before a inagisl j-d(.(‘ for 
trial on the day of the a nest the 
Ilia gist, rate* m’Uh informed, both by t.h<‘ 
piisoiKT & by tcle^fi'am from a counsel, 
t hat th(‘ latter had lieen retained for the 
defenei' A was r('( 4 U(‘st<*d by them to 
f?rant an adjounimenl to permit of 
th(‘ comiscrs attendance -.—Held : the 
refusal imder such cu*cumstan(5es of 
a reasonable remand was a wioiigfiil 
denial to the accused of the right given 
liim by Criminal Code to make a full 
defence & have his coiinsid jiresont. 
The dischai’gc of tlu' prisoner was, 
therefon*, ordered.— R. v. Hallchuk, 
11028] I I). L. R. 731 ; [1028] 1 W. W. R. 
616. -CAN. 

d (p. 345) i. .1— R. r. 

lUT^RAS, Ltd., R. v. Latravicrse, 
[19271 3 D. L. R. 300 ; 4 7 Can. dim. 
(Jas. 321.— CAN. 

g i. Number of adjournments.] — 

Messenger v. Parker (1885), 18 

N. 8. R. (o R. & G.) 237 ; G C. L. T. 
444.— CAN. 

si. Effect of adjournment — Charge 
under Liquor Act — Whether mag t. strafe 
deprived of jurisdiction.]— v. 
Taylor, [1926] 3 D. L. R. 34 ; [1026] 
2 W. W. 11. 175 ; 46 Can. Criin. Cas. 
50 ; 20 Sask. L. R. 463.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 13. 

sb. Charge not supported by evidence — 


Huhst dated charge -^Whether tiro 
f7ajrr(/e,s. ]— .TusIjcos cannot coiiMet a 
m.m unless a h^gal olbmee is pio\ed, 
A: tlh'y cannot convict him of an olTt'iiee 
\Mth which he has not been charged, 
but, if lie IS pn)p(‘rly lu'fon (hem on an 
iiifoimalioii wliieli <liseio}-(‘M no onene-i;, 
or which ehartjres an oneiiee winch is 
not sui>]‘ort(‘(l bv (he evi lenee. he may 
b<* orillv dialled W'lth any idher 
oll'enei winch Hie evidenc'c is siifheumt 
to siipjioit. A:, subject to Ixniitr given 
a jiroiier oppoilnnitv of meeting it, 
may be convict, (sl of it . In such a case 
tbeiH* are not two independent chtirtres 
pdulin^r affuinst appet. at tin* suiik; 
turn, /^r Singleton, / o.r /> Williams 
(I02S), 28 S. IL N. S W. 616; 45 
8 W. W. M. ISO.— A US. 

PART VIII. SECT. 5, SUB-SECT. 1. —A. 

d i. ' .] Deft, was csonvictcd 

bv a district justiei* of an ollcmce under 
Fisheiios Act, 1021, init the dlstiict 
jiii^tiee omitted to order a foifeiture 
o1 the lish as retjiiired by the Act ■ 
UeJd : tlui conviction is tin* spoken 
pronouncement of the distiict juslieo, 
A Hie note in the justice’s minute 
book of his dc'Cisioii, prescribed by 
District. Ct. Rules, r. 50, statmp: the 
(Jleet of Hie conviction is the record 
ol that pimislniH'iit. 'I’ANi-iNEY v. 
Kerkv County Dihtuii't .Iuhtice, 
[1028 1 r. IL 3.58. -IR. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (a). 

584 Vi. - — .]— R. V. Barry (N. S ) 
(1026), 46 Can, Grim. Cos. 143.— CAN. 

584 vii. .] — R. v. Rodgers 

(Out.). [10261 4 1). h. R. 600 ; 46 Can. 
Grim. Cas. 372.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
D. (a). 

613 i. Proper hearing of accused 
jmrtg.] -Ciimmal Code, a, 721, does 
not authorise any inte-rropration of 
prisoiiei- by a maRistrati* other than the 
askiiip him whid.hcr he has any cause 
to show’ why he should not be con- 
victed. This can bo done by a^>kinpr, 
“ What does he say, guilty or not,** 
but if the reply be not a clear admission 
of all the elements of t.he crime, the 
niagiritratc must proceed to inquire 
Into the charge wuthout further ipies- 
tjoiiing.— IL V. Lee, [1025] 2 W. W. R. 
100 ; 45 Can. Grim. Cas. 280 ; 35 

B. C. R. 401.— CAN. 

613 ii. .1 — R. V. Johnson 

McKenzie (1927), 48 Can. Crim. Cas. 
255 ; 59 N. 8. R. 326.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
D. (c). 

I i. .]—Rc Baker (1900), 

20 C. L. T. 16.— CAN. 

953 


PART VIII. SECT. 5, SUB-SECT. 1.— 
D. (d). 

sc. Cimvietiou under Excise Act. 
s. 180 li hetfiir in lespec* of more than 
one ojhnci .] — A eoevictinn under 
Excisr* Act, s. 180, for Hi. it the accused 
“unlaw full V did eonc*e.il or keep, or 
tillow , or suiTer to be fonee.ded oi kept.,** 
('te., is not one in lespeet of two or 
more otienees. — R. v. Chioni! To jg 
Seng, [1028) 1 W W. R. 33; 40 

Can CVim. Cas. 70; 39 IL C\ R. 157. — • 
CAN. 

PART VIII. SECT, 5, SUB-SECT. 1.— 
D. (e). 

^644 i. Joint trial —Sr par ate con- 
rictions.]—A maiustrab* has no juris- 
(lu'.Hon to hear separate olleuces 
aKiimst dillcrent persons tojfcther, even 
where the persons charged consent to 
the adoption of that course, & the 
proceedings in Riich cases arc void 
ah luUto . — Ruhsell v. Bates (1027), 
27 8. R. N. S. W. 2.57 ; 44 N 8. W 
W. N. 70; levsd. 10 C. L. IL 200 — 
AUS. 


PART VIII. SECT. 5, SUB-SECT. 1.— E. 

n i. .] — A mapristrate may, 

before maklnpr the appropnate entry 
in the Criminal Record Book, alter his 
decision as to the iiuantuiii of punish- 
ment. imi>obcd ; but if the alt<*ration is 
made for a, puniose which constitutes 
an impropei exercise of bis iHsciNd-ion 
in tiie matter of punishment, smdi 
al(x*i-atiou is in-egular, & tin* detention 
of accused in pursuaneo thereof is 
illegal . — lie Cavenett, [1026J N. Z. 
L. R. 75.5.— N.Z. 


PART VIII. SECT. 5, SUB-SECT. 3.— 
A. (b) i. 

705 iii. Offence under 

Opium c£’ Narcotic Drug Act, s. 5a 
(2) (O-l — R. (Waugh) v. Wong Mati, 
[1022] 1 W. W. IL 67 ; 66 D. L. R, 
517; 30 Can. Crim. Cas. 319; 17 

Alta. h. R. 363.— CAN. 


p i, Rcle-a.se on bad pi ndnuj sentence - 
Sidisee/ucnt appenrami ou aiuit/u'r charge 
— Right of mafristrute to sentence, for 
premous charge .] — R r. Weedmauk 
(1028), 50 Can. Cnni. Cas. 413 — CAN. 


sm. Substitution of new warrant — 
Term of imjirisonmenl extended — -New 
uxirrant invalid.] Re Wheton (N. 8.) 
(1926), 46 Can. Ciiin. Cas. 247.— CAN. 


Bn. Duphenh warrant— Or igimd war- 
rant lost or dedroncd.] Re MoZELLE 
(1928), 50 (Jan Oim. Cas. 44.— CAN. 


PART VIII. SECT. 5, SUB-SECT. 3. — 
A. (e). 

so. Power to suspend sentmee — 
Summary conmction under Criminal 



Cases 788— 968d. English and Empire Digest Supplement. 


738. Add, Annotatwn : — MeAtd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 750. 

793. Add, Annotations : — Retd. Clark v, Epsom 


B. D. C. [1929] 1 Oh. 287. Mgntd. Wigg v. 
A.-G. of Irish Free State (1927), 96 L. J. P. C. 
88 ; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 


Part X. — Clerks 

808. Add, Annotatioy} : — Consd. R. v, Ely JJ., 

Ex p, Mann (1928), 45 T. L. K. 92. 

811a. Should not act as solicitor for prosecution — 

At quarter sessions.] — It is highly undesirable 
that the clerk to county justices, who have 
committed a i)risoner for trial at quarter 
sessions, should act at quarter sessions as 
solr. for the prosecution, &, if quarter 
sessions on proper materials come to tJie con- 


to Justices. 

elusion that he has done so, they are entitled, 
after prisoner has been convicted, to take 
that conclusion into consideration in deciding 
whether they should order the costs of the 
prosecution to be paid out of the county fund 
under Costs in Criminal Cases Act, 1908 
(c. 15), s. 1.— B. V , Ely JJ., Ex p, Mann 
(1928), 98 J. P. 45 ; 46 T. L. R. 92 ; 72 Sol. 
Jo. 861 ; 27 L. G. R. 35, D. O. 


Part XI. — Quarter or General Sessions. 

890. Add. Annotation : — Held. Stoke Newington Borough Council v. Richards (1929), 45 T. L. R. 660. 


Part XII. — Jurisdiction 

958a. — - Under Levy of Fines Act, 1822 (c. 46).] 

— By above Act the ct. of quarter sessions 
are empowered to discharge a forfeited 
recognisance in tht>se cases only where the 
parly has been committed to gaol, or has 
given security to appear at the sessions, <fc, 
therefore, where a party, whose recognisance 
had become forfeil/cd tor not appearing to 
an indietmont, against whom process liad 
issued, x^aid to the shiuifT the sum mentioned 
in the i*ecognisance, in order tx> prevent 
a sah^ t>f his goods, &; the justices at sessions 
aft(*rwards by an order mitigated the 
!•( ‘cognisance to a small sum, & du^ected the 
sheriff to discharge the residue from the 
recognisance : — Held : such order was void, 

A the party was nut entitled to rcicover from 
the sheriff tiie sum which the justices had 
ordered to be discharged. — II aynes v. 
JJayton (1827), 7 B. <te C. 293 ; 6 Man. & Ry. 

K. B. 307, n.; 6 L. J. O. S. M. C. 130; 

108 E. R. 783 ; subsequent proceedingsy 6 

L. .T. O. S. K. B. 231. 

Annotatmns Distd. Jlarper r. Hayton (1821)), 8 L. J. O. S. 
M. C. 129. Expld. & Distd. Jie Tli(jrnton, U. v. West 
Hiding of Yorkshiir* (J8.‘17), 7 Ad. & Kl. 68IJ. 

958b. .] — Above Act empowers the ct. 

of quarter sessions to discharge a forfeited 
recognisance in cases where the sheriff has 
levied part of the amount, & the party has 
been committed to X)rison for the remainder ; 
& if, in such a case, the sessions discharge 
the reoognisimct' wliile the money so levied 
in part is in the hands of the sheriff, he must 
refund it to the jiarty. — Hahpeb v. Hayton 
(1829), 6 Man. A Hy '. K. B. 306 ; 3 Man. & 
Ry. M. 0. 13 ; 8 J.. J. O. S. M. 0. 129. 

958c. “.] — Where a party bound in recog- 

nisance to keep the peace is subsequently con- 
victed at potty sessions of an assault, & the 


of Quarter Sessions. 

conviction is returned to tlie quai’ter sessions, 
the justices there are not authorised, under 
above Act, to order an estreat of the recognis- 
ance ; but the proceeding for that purjiose 
must be by scire facias y as before the statute. 
— R. V. West Riding of Yorkshire 
Justices, lie Thornton (1887), 7 Ad. A El. 
688 ; 2 Nev. & P. K. B. 467 ; Nev. A P. M. C. 
885 ; 112 E. R. 590 ; »ub nom, R. v. West 
Riding of Yorkshire Justices, Ex p, 
Thornton, 7 L. J. M. C. 9. 

AiiruAatimi : -Distd. K. v, Ely Justices (1855), 5 3fl. A B. 

489. 

958(1. .] —A party who had applied for 

a beer licence, under 9 Oeo. 4, c. 61, which 
was refused, appealed against the refusal 
to the Oct. quart/cr sessions, A entycred into 
a recognisance to try the appeal, abide the 
judgment of the ct., A x)ay such costs as the 
ct. might award. The appeal was dismissed ; 
A the ct. ordered applt. to jiay costs to resp., 
“ forthwith.” A blank was left in the order, 
as to the sums, which the clerk of the peace 
had not time to fix before the sessions 
adjourned. The sessions adjourned to the 
next November. Before the adjournment 
day, the clerk of the peace fixed the costs, 
A filled up the order. After the adjourned 
sessions had terminated, but before the next 
sessions, which were held on the next Jan., 
I^ayment was demanded of applt., who did 
not pay. On affidavit of this, the sessions 
bolden in Jan. estreated the recognisance ; — 
Held : the sessions had power to estreat the 
recognisance, A that process might be taken 
upon it under above Act. — R. v, Ely Justices 
(1856), 5 E. A B. 489 ; 26 L. J. M. C. 1 ; 26 
L. T. O. S. 57 ; 20 J. P. 116 ; 1 Jur. N. S. 
1017 ; 4 W. R. 6 ; 119 E. B. 663. 

Annotation: — -Reid. Rawnelcy v. Hutohiuson (1871), L. K. 

6 Q. B. 305. 


(Jodey Part XV,\ — R. v. Browni.ke, 
119271 4 D. L. R. 703 ; 48 Can. Grim. 
Cas. 218 ; 61 O. L. R. 28.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 4. 

aa 1. Under Llqnor Act.] -Iti 


making a oonriotlon under Liquor Act, 
1925, 1924-25, o. 53, a jusUoo of the 
peace has no authority to order that 
the costs bo paid to him. Sc suoh a 
provision in the oonvlotlon cannot be 
treated as a nulhty on an appln. for 
habeas corpus . — RBX v, Kabiuk, [19281 

(IKA 


1 W. W. R. 688 ; 60 Can. Crlm. Oas. 
348 ; 22 Sask. L. R. 479.— CAN. 

sp. Right of magistrate to fee — Pro- 
ceedings under Criminal Code, Part 
XVI.] — R. V, SnavfiTNTK (Saak.) 
(1926), 45 Can. Crim. Caa. 280.— CAN. 



Vol. xxxin.— Biagistntes. CaMs lOOSa— ISSM. 


1002a. Power to reduce charges — To found Juris- 
diction.] — Charges of siifticient gravity should 
not be reduced merely to found the juris- 
diction of petty or quarter sessions, but 


should be committed to assizes. — R. v, 
Bennett (1928), 20 Cr. App. Bep. 188, 
C. C. A. 


Part XIII. Appeals from Courts of Summary Jurisdiction. 


1015. Add, Vitaiions : — sub nom. Haiuiup v. Bay- 
r.Ey, 6 E. & B. 218 ; 25 L. J. M. C. 107 ; 2 
Jur. N. S. 882; 119 E. E. 845; sub 7tom. 
It. V. Harross, 4 W. R. 401. 

1100. Add, Citation : — 2 B. K. A. 1135. 

1170. Add, Atinoiattonn .* — Refd. B. v, Edmonton 
Income Tax Comrs., Ex p, Thompson, [1929] 
IK. B. 220 ; K. v, Newport (Salop) Justices, 
Ex p, Wright, [1929] 2 K. B. 41G. 

1175a. — I — .J — Wliere an information for a 
criminal oftence has been dismissed by a 
ct. of summary jurisdiction, that ct. lias 
jurisdiction, on the application of the 
unsuccessful prt)secutor, to state a case on 
a question of law, in the event at its i-efusal 
the High Ct. lias juriH<liction to compel it 
to do so. — R. V, Newport (Salop) Ji^stices, 
Ex p, Wright, [1929] 2 K. B. 41G ; 98 h. J. 
K. B. 656; 141 L. T. 608; 93 J. B. 179; 
45 T. L. R. 477 ; 73 Sol. Jo. 384 ; 27 I.. (J. R. 
618, D. C. 

1176. Add, Annotation As to (2) Refd. B. ?;. 
Newport (Salop) Justices, Ex p, Wright, 
[1929j2K. B. 410. 

1215. Add, Amiotation : — Apld. K. ik Edmont-on 
Income Tax Comrs., Ex p, Thompson, [1929] 

1 K. B. 220. 


1219. Add, Citations , 
Cox, 0. 0. 261. 


-96 L. J. K. B. 49; 2<S 


himself entered into the recognisance con- 
ditioned to prosecute tJic ajipeal, rendered 
iHHessary by Summary Jurisdiction Act, 
1867 (c. 43), s. 3. On a preliminary objection 
a.i» the hearing of the? appeal, that the 
i‘(‘eogriisanee should have been encered into 
by the clerk on behalf of the council, so as to 
render their goods lialile, for the reason 
that t he eouneil had by resolution autliorised 
the clerk to lay the original information &, 
if unsuccessful, to carry tlui proceedings 
fiirth(‘r, tS: that ti)(‘ clerk “ duly authori.sed ** 
had sworn the infoT*mation, tC entered into 
tfie I'eeognisance “ as jirincipal ’* : — Held : 
the riTognisance was good, in that in fact the 
e,l(‘rk as informant was a]>i)lt., being at 
hfx'ity by virt ue of Piiblie flealth Act, 1875 
(c. 55), s. 25{) to institute iS: carry on any 
luoeeedings wineb tin* local authority was 
autliorised to institute, A: the above words 
of autJiorisat ion \\’ere sur])lusage. -I awpence 
V, iMaktin, |B^2812 K. B. 451 ; 97 B. J. K. B. 
797 ; 139 J,. T. 373 ; 92 J. IM 12 ; 14 T. B. B. 
621 ; 2ti h. (B IB 454. 

1236. A tntol(ih<tn Distd. IMarsland p. Ikig- 

gart, I I92S1 2 K. B. 147. 

1236a. — Death of one justice — Signature by 

surviving justices.! — A conqilaint was heard 
by tlu ee .pist ices, wJio unanimously dis- 
iniss(*d it-, but ag]‘(‘ed to state a cas(‘ for the 


1229. Add, Citations 1 K. B. 315; 96 

L. J. K. B. 115 ; 91 J. P. 14 ; 25 L. (b B,. 
35 ; affd., [1927] 1 K. B. 853 ; 90 I^. J. K. B. 
383 ; 137 L. T. 10 ; 91 ,T. \\ 04 ; 43 T. L. B. 
320 ; 71 Sol. Jo. 293 ; 25 L. CB R. 188, (\ A. 
Add, A^motation — Distd. Bawrence^’. Martin, 
[1928] 2 K. B. 454. 

1229a. Appeal by clerk of urban district council - 
Recognisance entered Into by clerk 
Validity.] — On the application of a ch^rk of 
an urban district council for a case to i>e stat etl 
for the opinion of the High Pt., the clerk 


oi)iiiion ot the High Pt. Before the case 
was sB*iti‘d one of the justices died, ik th(' case 
was signed by the surviving t-wai justices 
only : ~/J(7(J : as the obligation of the justice 
t-o sign the ease W'^as created iiy law A not by 
\oluntar> eontra-et , A: as his failure to fulfil 
that- otiiigation was due to his d(iath A- not 
to any spont-aru‘ous a(;t on liis jiart, t-ho 
(/rown had jurisdict-ion to ju'oceed with the 
matter. Mahsi.and r, Taggaut, 11928J 2 
K. B. 417 ; 97 B. .1. K. B. 787 ; 139 B. T. 
192; 92 J. P. iJ8; 44 T. J.. R. 543; 20 
B. (B Li, 377 ; 28 Cox, 0. C. 511, IB P. 


PART XIII. SECT, 1. SUB-SECT. 2.—A. 

f i. .] — R, V. PococK, R. V. 

Ellison (Out.), [19271 4. D. L. R. 
1121 ; 49 Can. Grim. Cats. 95.— CAN. 

PART Xni. SECT. B SUB-SECT. 4.— G. 

St. Request for jury — IHscreUon to 
grant or refuse — 36 Viet. c. 38, s. 2.] — 
H. V. Washington (1881), 46 U. C. R. 


PART XIII. SECT. 2. SUB-SECT. 2.- 
B. (a). 

H73 ii. Where c<ymplaLnard 

JaxUd to oppmr.J — The right of apiJoal 
Riven by Criminal Code, s. 749, ugairibL 
the ^smiesal of an Information or 
complaint does not exist when the 
disimssal is duo to the complainant’s 
o r inf ormant’s failure to appear. — 
Ght^erman V. Ralph, fI928J 2 
ooft ®31 » Can. Crim. Oas. 

— CAN. 

part XIII. SECT. 2, SUB-SECT. 4.— 
B. (a). 

sw. Annexation giving reasons for 


decision — \\ hither aidhoiis<d.\ Jlrhi ‘ 
an annexation slioiUd not Im made to 
a htal-cd ea.se giving leasoiis for ti»e 
decision liroiigiit umlcr review, thuie 
being no v\ arrant for such an annexa- 
in Siinmiar> .luiisdietiou (Scot- 
land) Act, I90S. -CockBUUN V. 
Goudon, 119281 S. C. (J.) 87.- SCOT. 

PART XIII. SECT. 2. SUB-SECT. 6. —A. 

1294 ii. — Under Ereisr Act-- 

U ru/ nthonscfl tnfcrrenfton of justice .^ — 
A ju»1 ieo of tlie peace having intervened, 
in a prosecution under Excise Act by 
asHuiiung to adjourn the trial on the 
non-appearance of the police magis- 
trate before whom the information was 
laid & wiio hud issued a summons to 
deft . to apjieai before him, u eonvictiou 
made on the adjourned date of Inal 
by anoUiei jioliea; magistrate, before 
whom deft, redused tt> plea«l 6c to whose 
jurisdiction he objected, was iiuashod, 
since said iuterventioii was in direct 
vioJatiori ol seid. 134 of said Act. — 
R. V. J'vivK. 11928] I W. W. R. 590 ; 
49 Can. Crim. C’as. 186 ; 23 Albi. L. R. 
341. CAN. 


sx. To ingnire ns to authoritj/ d' juris- 

diction of 7iuiuisfrnfe d' o.s to manner 
in which author (ft/ ejercisrAjf.] - llfioii a 
motion to (|uash an information & 
proceedings taliim [lefort* a jioliee 
magisLiute or justiee of the ju'ime, 
tiu; ct. may Inquire us to his uutliority 
6c jurisdiction, iV as to wtuiiier his 
powers 6c authority wiMt* exercised in 
such a manner 6;: in such ]>lact or places 
as to bring ids acts wittnn his juris- 
dlction i«>rri t-o rial tS; otherwisi*.— 1{. i;. 
iHBELL, 11928] 4 J». I.. 9. 322; 50 

Can. Crim. Cat.. Si , (52 (J. L, R. 489.- - 
CAN. 

sy. To set aside jialyiiwnl — Irrelevant 
coriKidcrahon'-^ introduced by inairistrate 
— No opportunity </irc?i to applicant to 
explain.\ — Houwlk v. Mahondo (1928), 
49 N. L. R. 02. S. AF. 


PART XIII. SECT. 2, SUB-SECT. 6. — C. 

1301 vi. .1 R.r. Cowell (1928), 

50 Can. Crim. Cas. 381. — C>^. 

1301 vii, .] — R. V. Wiggins 

(1928), 50 Can. Crim. Cas. 193.— CAN. 
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1311. Add. Annx>iai%on : — Apld. ri. V. Newport 
(Salop) Justices, Ex p. Wright, [1929] 2 
K. 13. 410. 

1393a. .j — MandamuH will issue to justices 

who have refused to hear an application 
undc^r Small Tenements Rc'covei-y Act, 1838 


(c. 74), because they have adopted a general 
practice not to hear such cases on the ^ound 
that the county ct. is a more suitable tribunal. 
— Ti. V. Kent JJ., Ex p. Tiuplow (1927). 137 
L. T. 25 ; 91 J. P. 38 ; 43 T. L. R. 227 ; 25 
L. G. R. 120, I). C. 


Part XIV. — Appeals from Quarter Sessions. 

1607. Add. Atinoialion Apld. Pipei St. Maryle}>oue Licensing JJ., [1928] 2 K. B. 221. 
1645. Add. Cilaiio')! 1 B. R. A. 540. 


Part XVI. — Appeal to Court of Appeal. 

1708. Add. Amiolftiioti : — Mentd. Parnham Grdns. v. Cambridge Grdns., [1929] 1 K. B. 307. 


1301 viii. .1- K. r. Hilt.. [19201 

1 1). L. JL 349 ; r.O Can. Grim. Can. 319. 

—CAN. 

1301 ix. .1 — Anron r. Paukbr, 

[1928] N. Z. L. Jl. 490.— N.Z. 

PART XIII. SECT. 2, SUB-SECT. 6. — D. 

1302 vi. .] — R. r. RorTrLiEH 

(N. S.) (1928), r»0 Cun Grim. Gas. 18G.— 
CAN. 

k I. — — SirriTKUT.AM) v. 

Shtacit, [1928] S C. (,7.) 49. - SCOT. 

PART XIII. SECT. 3, SUB-SECT. 3.— 
B. (b). 

6Z. To ?rMkc order for drtenHon ofsits- 
j)rcied j>erson — Order refnfie/i ov fjrounds 
'Uiimisim7iahle m Uue- Offer to tiiate 
case.] -AVIu5r(‘ an appln. liah buen made' 
in n distnut jnstieo for an order nndor 
TMiblie .Safety Act, 1927 (No. 31 of 
1927), H. in (2), for the d<*t<‘nll<ni of u 
person Huspeeted of an ofTenee under 
the Act, N' the district justice refUM'S 
to make tlic order on irrounds unsus- 
taiiiahle in lu\\, mandamus lies, not- 
withstandiipr that tlie district iiistKic 
has oflerc'd to state a cas(‘ for the Hiirh 
Ct., a case stnteil not I'einjr eijnally 
convenient elleetivi' in th(* t-iiTiiin- 
Htances. -A.-G. r. M’Biude, 11928] 
1. R. 4.^il. -IR. 

PART XIII. SECT. 4. 

hh (]). 4 30) i. ProhahUd]! of 

prejudice.]— Where u lep:al praet iliotior, 
havinp: no direct interest iii a h»eal ct. 
netioi), on the mominir on which .indtr- 
ment in the action \^aB to be delivered. 


disensK(‘cl the action with oni' of the 
justices who heard the action, & made 
certain statements calculated to iire- 
jiidiee him ojjrairist one of the parlies : — 
If lid : an order m the nature of a writ 
of certiorari should be granted reiiioviiig 
tlie luMirinp of the action into the 
Supri'ine Ct. — RuuKE v. Stakiir (J 927 ), 
S. A. S. K. 180.--AUS. 

PART XIII. SECT. 7. 

f (p. 432) i. To first siftinps in 

county when eoninclion tool: place.]- - 
R. FuARiut, 11928] 1 1) L. R. 803 ; 
49 Can. Crnn. Cas. 189. — CAN. 

hhh (p. 431 ) i. J'\rviings of 

fact.] — R. V. Bellman (Out.) (1925), 
45 Can. Grim. Cas. 145. — CAN. 

hhh (p. 432) ii. Where contnciion 

imfltni fourteen days of lujrf hdtliny of 
apjieal court.] — H. r. Nokmvn (1923;. 
4‘.> Can. Grim. Gas. lO.'*.-- CAN. 

hhh (p. 432) iii. .]- R. v. 

IMoiiKiR (1921), J9 Can. Ciim. Cas. 
389. CAN. 

hhh (p. 432) iv. .] — R. r. 

AVknn (1928), 49 Can. CTim. Cas. 401. 
- -CAN. 

hhh (p. 432) V, Extension of — 

After expiration of fi.red period.]— R. 
V. BorrriJEii (1928), 50 Can. Grim. Cas. 
18(5.— CAN. 

sv. Who may appeal — Under Crim- 
irml Code. s. 749.]— R. v. Hipkb, [1926] 
] W. W. R. 182 ; 46 Can. Criin. Cas. 
94 ; 37 B. C. R. 280.— CAN. 


aaaa i. To ncarcM court — TIovi 

neareM court ascertained.] — R. v. lIoLT 
(1925), 46 Can. Crirn. Cas. 40; 36 

B. C. 11. 391; [1926] 1 W. W. R. 47.— 

CAN. 

aaaaii. ^.P. R. i\ Canadtan Robert 
Dollar Co., Ltd. (1926), 37 B. C. R. 
264.— CAN. 

dddd i. — .1— R. r. MoLat- 

ciTEy, Ex p. Stewart (N.B.), [1926] 2 
D. L. R. 334 ; 45 Can. Grim. Cas. 
293.— CAN. 

p (p. 433) i. Nature of- -Whether 

trial dc novo.] — R. v. Lauhiente, [1928] 
3 AV. W. R. 265.— CAN. 

gff (p. 433) i. On an 

appeal from a e-onviction founded on 
on alh'ged pica of it is open to 

ac/CUHod to raise the point that he did 
not, in the true legal sense plead 
gujJty 1,0 the Information or eomplaint 
pi*ef erred against him, since he did not 
UDd<'rstand the nature of the charge & 
pleaded guilty in ignorance.— R. v. 
OLNEY (B. C.). [1926] 4 I). L. R. 869 ; 
[1926] 3 W. W. R. 273 ; 46 Con. Grim. 
Cas. 196.— CAN. 

gg (p. 433) ii. IHscreiiim of judge 

to allow xriihdrawal of jjlea.] — Ex p. 
Stanton (1928), 28 S. R. N. S. R. 516 ; 
45 N. S. R. AV. N. 118.- -A US. 

sw. Postponement of appeal — Grounds 
for granting.] — R. v. CUMYow, [1926 1 
D L. R. 623 ; 45 Can. Crira. Cas. 172 ; 
36 B. C. R. 435.— CAN. 
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MALICIOUS PROSECUTION AND PROCEDURE. 

Part I. — Distinguished from Trespass and 
False Imprisonment. 

12 . Add. Annotation Dc Freville v. Dill nub oom. IUht v. Macj>jay, 7 .7iir. J27 ; on 

(1927), 06 L. J, K. B. 1056. ajtfjcal, sub mnn. JMagxay v. Binrr, 5 Q. B. 

14 *. For existing citations road ^^1» Fx. Oh. 

Magnay V. Buiit (1843), J)av. M(‘r. 652 ; 


Part III. — Malicious Abuse 

100a. — Omission to pass money through 

court.] — An order was made against pltf. 
in a county ct. coniniitting him to jinsori, 
but was suspended so long as lie paid £1 a 
month into court. Belt., the judgment 
creditor, asked him to pay him the £1 dirc'ct, 

A promised to jiass it thi’ough the ct. Pltf. 
paid the deft, the money, but deft, did not 
pass it through the ct. 1*1(4. liaving been 
imprisoned was held entitled to damages.- 
Chai^mann V. Moklky (1891), 7 T. L. B. 257. 

101a. No detention- -Bail given.] —In an ‘ 

action for a malicious arrest, pltf., in order to 
support an averment in Ids declai*ation, 
that he had been arrested, jirov (*d the writ- ; 
the warrant ; that the oJTieer sent- a messenger 


of Civil Proceedings. 

to Idm, mforniiiig him that hc‘ Jiad sucli a 
warrant, the messenger not Jiaving it then 
vrith him, A desiring Jiim tt» gi\e bail ; tJiat 
he sent word (hat lie would on the following 
day ; A t-hat- he accordingly did so, giving 
a had -bond at tlie ollieer’s house ; but never 
being aetuall.v d(*tained -livid: llies(' facts 
did not amount to an ari-(*st ; A, t-herefons 
tlu‘ averment was not jiroved. Beiiuy v. 

(1S27), t» B. A i\ 528 ; 9 Dow. 
Ky. K. B. 558; 108 K. B. 516; nub ho 
Beuky V. Skwprunius, 5 L . .1. O. S. K. 

mwtat ton H Oonsd. (Jeoigts r. laulfeid (1S2S), C. X p. 
4iH. Apld. r. (iiillilhs .> Man. A Uv. K. Ji. 

120; Amor r. lUeliclfl 0 limg. OJ ; liatcs v. 

J*iUuig {1S31), 2 Cr. iv JVJ. 371. Reid. Jirowii i\ Ohapnuiu 
(1848), G C. B. 30.'). 


Part IV. — Essentials to Action. 

148. Add. Annolaiion : — Apld. Morriss v. Winter i 365. Add. Annofa/ioH : — Mentd. llardh* A J.ane 
(1929), 45 T. L. B. 643. | Chilton, [1928J 2 K. B. 306. 


PART II. SECT. 1. 

20 i. .] — The Ueliniiiou of “ pro- 

secution *’ is not eoiiliuecl to proceed- 
ings before a magistrate or a criiuirial 
t5t. The proceedings relating to the 
gmntiug of sanction to prosecute, 
though they may not l(;ad to irnijositioii 
of line or imprisonment, render ttie 
person charged liable to tmo or iiii- 
pnsoninent. A, therefore, c.ome within 
the meaning of the term “ in'oseeu- 
tion.** — iiABiNDitA Nath I)as v. 
JoGKNDRA Nath Deb (1028), J. L. It. 
56 Calc. 432.— IND. 

33 ii. .] — A suit for damage's 

for malicious jjrosecutioii eaunot. pro- 
<ioed when the proct*eding alleged to 
give rise to the cause of action had 
ended in the dismissal of th<^ complaint 
imder Code of Criminal J*rocecdiTigs, 
1898, B, 203, & no process had been 
issued against pltf., A the irun-c fact 
that pltf. had (!ross-examined tho 
witnesses for complamant cannot alt(‘r 
the character of the prtMJcedings. - 
Stilhag Chamak V. Nand Lal S \ho 
(1928), J. L. K. 8 Pat. 285.— IND. 

PART III. SECT. 1. 

78 vi. .] — Rajvia How d. Soma- 

bundaram Abarv (1927), I. L. It. 51 
Mad. 642.— IND. 

PART IV. SECT. 1. SUB-SECT. 1.— A. 

121 ii. .] — Pltf. must prove 

that ho was innooont, &> that his 
innocence was pronounoed by the 


tribunal before winch t.he accusation 
was made. Wliorc a tutllc jm/siqin is 
enU^red, although it establishes that 
tho j)roeee<lmgs termmateil m favour 
of pltf., it docs not establish his 
innocence — Jtinr v. Forjvhvn (1927), 
29 \V. A. L. It. 13.- AUS. 

PART IV. SECT. 1, SUB-SECT. 2. 

d i. Discontinunncv of 'prnccvdtnqs. | — 
Dalhimi r. M(;KEVi>iticK (1*. E. I.), 
[1926J 2 D. L, Jt. 999.— CAN. 

PART IV. SECT. 2. SUB-SECT. 1.— 
B. (a). 

205 xi. In a suit to recover 

the price <»f goods sold, goods in a store 
won; s<;ized under an order of attach- 
ment. The suit faded as against A. P., 
who claimed to he the owner of the 
business, the order of attachment 
w’us dissolvcil. A. P. then brought 
action lor damages : — livid : the action 
was not mamtain.'ihic cither for 
maliciously suing out. process, because 
of the ahscnci‘ of mali<‘(‘ &: the exist (*neii 
ot ieasonal)h; 8: jiroliahle cause; (ir 
for tresjias',, iK'cause, I'veu assuming 
A. F. was the owner of the goods, 
as to which the et. was not satlslied, 
the seizuie was uiidei a ^ulid attach- 
ment order. — PF.iNarEiN v. ]*aitl.in- 
(iHAMBEUB Co., I/IT)., 1 192 1 1 1 W. W . K. 
554 ; 59 D. L. It. 005.- - CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

280 i. Acting ivithout just cause or 

967 


Cfrusr.J — M wxing V. NK’KEIWON 
(B. C.), 119271 3 J). J.. It. 728 ; [1927 J 
2 W. W. It. 623.— CAN. 

230 li. I -J>Aiu>io,\ r. Cbements 

(Alta.), [I927J 3 D. L. It. 716 —CAN. 

230 in. .]— Govt. Ta(|uor Act, 

Jl. 8. B. C. 1924, c. 140, has not changi'il 
till* law with resjiect t-o malicious 
])ros(‘euti<m. Where in an action 
against ,i chad of jiolice foi- malicious 
prusi'cnlieu because of Ins apjiljiug 
for A' the execution of a seai’ch warrant 
isi-ucd under sect. 73 (I) of said Act, 
the most charitubh; view tliat eonid 
1)0 takmi of his action was under the 
inform, Uion given lain by his mfeiinant 
he W'as ii'ii nested to investigate A', 
instead of making a iiroisT investiga- 
tion, he immediately nj>i)lied for the 
warrant, it was held that said view 
coui>led with the llnding alieady made 
of an lihstuict* of roasonahlt* &: pro- 
])ahle canine would siijipoit a llnding of 
malice. - Grady A. (iUady v. Devitt, 
[1928] 1 VV. W. l;. 921.— CAN. 

230 iv. .J- Nh'IvKRhox v. Man- 
ning, 119281 3 D. L. It. 491; [1928] 
8. C. It. 91. CAN. 

241 VI. - I 1Ii!:n1)ERhon v. 
llAiLir.i i., 1(9271 3 1). L. It. 374 ; 
[1927J 2 \V. W. P. 197 ; 36 Man. L. It. 
519.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— B. 

m i. •] — Jones v. Ecklbt, 

[19281 2 D. L. R. 943. — CAN. 



Cases 574-~586, 


EN(iLisH AND Empire Digest Supplement, 


Part V. — Evidence. 

574. Add. Aymoiation.s :■ — Hefd. Campbell v. Poliak, [3927] A. C. 732 ; Martin v. Benson, [1927] 

1 K. B. 771. 


Part VII. — Pleading and Practice. 

586. Add. Anuotatfoyi : — Refd. La Radiotechnique i’. Weinbaum (1927), 137 L, T. 638. 


PART IV. SECT. 2. SUB-SECT. 4.— A. 

284 xiv. . I- Mkoklenhuro r. 

Canadian Pacific Hy. (^o. (Alt4*..), 
119201 1 D. h. 1{. 70G.— CAN. 

284 XV. .]— McRae v. McLauch- 

TAN Motoh Cau (^o., Ltd. (AiUi.), 
119201 1 D. L. R. .372 ; [1920] 1 W. W. 
R. 16].— CAN. 

Ba. I*crHcmrimcc m proHecufimi 
After discnveru tt^d facts relied on arc 
not true .] — A proHcoutioii, ovun If 
coTimiencorl mirier a bond fide belief 
in the irnilt of tlie ueeiised, mav become 
inald fide bv eontinnaiico n.ft.er it ih 
diise.ovenid that, llu* facts upon which 
It was biiHcd are not true. — Radindiia 
Nath Rah v. Jooendha Nath Deb 
(1928), I. L. R. .36 Calc. 432.— IND. 

PART IV. SECT. 3. SUB-SECT. 2.— A. 
362 V. .] — While, in an action 


for nialiciouH prosecution, malice may 
be inferred from want of reasonable & 
probable cause, yet that inference 
cannot he di*awui whiTe all the facts & 
circumstances of the case would toad 
to show that there could be no malice 
in the sense of the initiation of proceed- 
Inirs in a malicious spirit, i.c. from 
an indirect & improper motive. — 
OTiOUonuN V. Grand jean, [1929] 1 
1). L. R. 198 ; [19281 3 W. W. Jl. 740.— 
CAN. 

o i. Plainliff about to have 

jurisdiction.] — Dansey v. Orcutt, 
[1928] 4 I). L. R. 27.— CAN. 


PART IV. SECT. 3, SUB-SECT. 3.— E. 

417 i. Absence of probable cause not 
implied .] — Bhubrati v. Shamh-Uddin 
(1928), 1. L. R. 00 All. 713.— IND. 


PART IV. SECT. 3. SUB-SECT. 4.— A. 

432 vi. .] — Owens v. Martin- 

dale, (19281 4 D. L. R. 932; 63 

() L. II. 87.— CAN. 

PART IV. SECT. 3. SUB-SECT. 4. — 

B. (a). 

436 xii. .] — PiDOEON V. 

Holman (V. E. I.), [1926] 3 D. L. R. 
480.— CAN. 

PART IV. SECT. 8, SUB-SECT. 4.— 

C. (a). 

467 iv. .] — Pidgeon v. 

Holman (P. E. L), [1926] 3 D. L. R. 
480.— CAN. 

PART V, SECT. 1, SUB-SECT. 2. 

637 ix. .1 — Pidgeon v. Holman 

(P. E. I.), [19261 3 D. L. R 480.— 

CAN. 



Vol. XXXm.-CaM8 68-531. 


MARKETS AND FAIRS. 

Part III. — Rights and Liabilities in connection with 

Markets and Fairs. 

68. Add, Annotation ;--Refd. llardie &i Ltane ik CliilterD (1927), 96 L. .T. K. B. 772. 


Part IV. — Holding of Markets and Fairs. 

103, Add, Ayinotation : — Refd. Layzell r. Thompson (1927), 127 L. T. IOC). 


Part VII. — Disturbance. 


312. Add, Annotation Refd. Layzell v, Thomp- 
son (1926), 91 J. r. 89. 

339a. Right to prevent sale In dwelling-house.] - 

Dujmstablt^] (Pkiob) V , B. (1428), Y. B. 11 
Hen. 6, fo. 19, p). 18. 

AmolatioTis Consd. Loudon City Ouho (U»I0), H Co Jt<i). 
J21b; Hutchins I'laytr (KUKl), O. Lridff. 272. Apld. 


Mo.sojov i'. (Jhadwick (17SJ), Don^,^ K. H. 117 ; 'i’rvv'ks- 
bnrv (Jorpii. r. Jiiioknvll (ISOS)), 2 'l\iiin( 120. Consd. 
MohIt‘V a. \Valk(‘r (I.S27), 7 15. He C 40. Expld. iMaccilcs- 
hcld Corpn. a. Chainmin (1S1.5), J2 M. \N JK Consd. 
JVnrvn cSori»ti. v. Lest (ISTSj, .‘5 E\. J). 2‘.»2. Expld. 
Manchoslor Corpn a. Lyons (1HS2), 22 (Mi J). 2S7. 
Refd. J^alla.rd v. Bonnot (17.')0), 2 15iiri. 77.7 , JdandaO tSc 
Canton Dial riel. Markol (’o. r. Lyndon (ISOI), 2r» ,1. P. 
20r> ; C L. By. Co. r. Coldsinid (J884), 0 App. Cas. S)27. 


Part IX. Sale In Market Overt. 

430, Add, Annoiationa : — Mentd. Greer v. Downs 478. Add. Annotation: Mentd. ID'piiLlicM. 
Supply Co., [1927] 2 K. B. 28; Bake v. Ouatoriala v. Nunez, 119271 J K. B. 669. 

Simmons, [1927] A. C. 487. 

467. A d(7. Mentd. LowUier Harris, 531. Add. Annotation : - Folld, J'](lwar(ls r. Waii- 

[1927) 1 K. B. 898. stall (1929), 46 T. J.. II. 101. 


PART II. SECT. 1. 

sa. Whether structure dUnded into 
shops forms private nuirkct — Goods dis- 
phiyed on pavement.] — Bombay Muni- 
ciPAniTY r. Yenkanna Ellappa (J928), 
I. L. R. 62 Bom. 780,— IND. 

PART II. SECT. 8, SUB-SECT. 1. 

36 i. Acquisition of site — Necessity for 
trye-law.] — CtTY of Edmonton v. Mao- 
DONALD (Alta.) (1907), 7 W. L. R. 201. 

—CAN. 

PART VII. SECT. 1, SUB-SECT. 3. C. 

sf. Buying goods outside market .] — 
Although no market tolls are charge- 
able by an owner of a marliet, buyers 
can disturb, in an actionable senst?, tlio 
market by buying outside its limits. — 
Louohuey V. Doherty, [1928] I. R. 
103.— IR. 

PART XI. SECT. 1, SUB-SECT. 1.— A. 

501 ii. What amounts fo.]— R. 

V. Thornbebt, [1925] 2 W. W. K. 175 ; 
19 Sask. L. R. 429.— CAN. 

PART XI. SECT. 1, SUB-SECT. 2.— A. 

ftk. Sale by agent of company — Tax 
imposed by Corporaiions Taxation Act» 


R. S. S., 1920 (c. .‘51), paid by company.] 
—11. V . Attne, 119261 2 W. W. R. 639 ; 
44 CJan, Crim. Cas. 194 ; 19 Sask. L. R. 
5ti«.— CAN. 

PART XI. SECT. 3. 

q i. Offer of goods in exchange 

for trading stamps Whether sale or 
offering for sale.] - DeCt. arranged Mith 
various I’cLiil mereliants that each 
should receive from him tradhig bt^imps 
tlui property in which, how^^yer, was 
to remain in him, & should jmj him 
lifty cent.H per hundred stani])s, 
give OIJ4? to each cnistoiner for every 
ten etuits of cash purciuisisb, wliile 
dofl. should advertise the nierehants 
in iMjrtam dlniicjlories &: otherwise. A 
blank space W'a.s loft in these dirocjtoi jes 
for pasting in such st^Ainjiri, Jic every 
<*ustonier who lironghl. to defl.. one of 
tlie diree.tories with a flxcul nurnlier of 
stamps pasted in was entitled to receive 
in exchange any article Im migiit 
select out of an assort-numt of goods 
kept in stock by deft. Apart from this 
the goods were not for sale:— //rW; 
tht'se traiibaetloiiK did not eouslitute 
a soiling or oihnng for h»Ic 5 by deft, 
within a tniinieipul bye-law, jiasstMl 
under R. H. O. 1897, c. 223, s 683 (30), 
(31). - R. r. Lanoley (1899), 31 O. B. 


296 ; 20 C. L. T. 2. CAN. 

t i. For pn nolpals assessed 

in municipality ~ -Though nim-resident.\ 
— It. V. Murray (1903), 24 C. L. T. 
183.~CAN. 

t Ii. — - — For non-resident 

trade) - Ostensibly acting for resident 
tradir. ]~-li. v. GiBB (1928), 50 Can. 
Criin. Cas. 360.- -CAN. 

a i. Not company seltivq goods «1 

premises rented for tioo month •i,] -It. v. 
Dominion Gf.verab .Jobbers. Ltd., 
|J92.)1 3 D. L. R. 670; 11926] 2 

W. W. it. 289 ; 44 Can. Crjin. (Jas. 
229 ; 35 Man. L. R. 57.— CAN. 

h i. .] — The convict imi was 

for that deft., Ixilng a trsiisieiil- trader, 
occupying a place of biisiin Ks in the 
town of M., did seJJ certain goods, 
wares & inorchaiidlHO, conliary to a 
bye-law : — field : the want of an 
allegation in th(^ conviction that deft, 
was a transient trader whose name hod 
not be(in duly enten'd on the assessment 
roll for the cuTTent vear was fatal. — 
R. v.Caton (18SS), Hi (). It. tl. — CAN. 

h ii. Proof of one sale — No proof 

tluif goods to In supplied hg person doing 
business outside munieipahfy.] — li, v. 
Ogi.k (1910). 15 W. L. R. 326.— CAN. 
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Cases 8—151. 


English and Empire Digest Supplement. 


MASTER AND SERVANT. 
Part I. — The Relationship. 


8. Add, Annotations: — to (1) Consd. Tem- 
pleton V, Parkin Wm. & Co. (1929), HO L. T. 
519. Refd. Williams v. Larsen (1928), 21 
B. W. 0. C. 889. 

13. Add. A^motaiions Apld. Williams v. Larsen 
(1928), 21 B. W. C. 0. 339. Consd. Templeton 
V. Parkin Wm. & Co. (1929), IdO L. T. 519. 
Add, Aymofaiion, : — Refd. Templeton v. Parkin 
Wm. & Co, (1929), 140 L. T. 519. 

15. Add, Annotations: — Consd. Roberts v, 

Gardner (1928), 21 B. W. C. C. 154; 
Templeton v. Parkin Wm. Co. (1929), 140 
L. T. 519. Refd. Williams v. Lai-sen (1928), 
21 B. W. C. C. 339. 

20. Add, AnnoiaiUni : —Refd. Meiiee v, IVluir 
Wm. ^ Co. (1929), 140 L. T. 540. 

25a. — — .] — Where tlie jj:eneral servant of a masl-tT 
is hir(‘d out to auotiii‘r for a particular employ- 
ment, ik whih‘ eny;a{^e(l in that employment, 
eauscis dama^n‘ to his master, the H(*rvant is 
to be deemed, for anythinj^ done in the course I 
of that emj)loyment, .tlie servant of the j 
hiivr tlu‘ master is entitled to lee.ovei* l 
from the hirer for the damage caused to him. 

' — JiECUiOTT ((h \V\) <S: Soi^r v. Kodmanton 
(C. 11.) Son (1928), Its L. J. K. B. 145; 110 
L. T. 224 ; 45 T. L. Li, 155, 1). C. 

27. Add, A'}! )totat ion Consd, Bull v. West 

African Shipping, etc. ('o., [1927] A. (t 080. 

29. Add, Annoiaiion: — Consd. Bull r. West 

African Shipping, etc. Co., [1927] A. C. 080. 

44. Add, Annotation :- Consd. Ternjileton r. 
Parkin Wm. Co. (1929), 140 L. T. 519. 


46. Add, Annoiaiion: — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 080. 

49. Add. Annotations : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 086. 
Refd. Leggott (G. W.) & Son v, Normanton 
(C. II.) & Son (1928), 98 L. J. K. B. 145. 

54. Add, Annolalioyi: — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. 0. 680. 

55. Add. Annotation : — Consd. Leggott (G. W.) 
A Son V, Normanton fC. II.) <fc Son (1928), 
98 I.. .T. K. B. 115. 

55a. Lightermen hired with lighter.] — Applts. let 
on hire to resps. a light(U* maiint'd by two 
native lighti'rmen. The ligliier was mooi*eil 
to resps.’ ship, cV’ was used by them during 
the day in loading th(' ship. During the night 
the lightermen negligently left the lighter, 
which got adrift, it, owing to the absence of 
the lightermen, was carried out to sea, ran 
ashore, A broke ui) : — Held : the lightermen 
Ix'ing under the orders A control of resps. 
during the night as well as during the actual 
loading, resps. were responsible for 
negligence it were liable to apydts. in dam- 
ages.— Bull (A. II.) & Co. V. West Afjhcan 
SIIIFPINCJ, ETC. Co., [1927] A. C. 680; 96 
L. J. P. C. 127 ; 137 L. T. 498 ; 43 T. L. R. 
518; 17 Asp. M. L. C. 292, P. 0. 

Annotaiuni : Folld. Lc^prott ((i. W.) Sou v, Noriuiiiil/ou 
(C. H.) tz Sou J.. J. K. P. J 

66. Add. CUalions L. J. K. B. 170; 136 

L. T. 377. 

I 89. Add. Aiinokdion Refd. Brooke v. Bool, 
I [19381 2 K. B. 578. 


Part II. — Particular Classes of Servants. 


138. Add. Annotations : Apld. lie IMackay, Jtc 

Rowland, lie Barry (1928), 41 T. li. R. 688. 151. Add, A7inotatwn : — Mentd. Jlardie Lane 

Refd. Birmingham Ouriui. v. Labour Minister, v. Chilton, [1928] 2 K, B. 306. 

lie liCe, lie Hudson (1927), 92 J. P. 17. 

stoiii'iiuiie iu ono of thoir ])its at a 


PART I. SECT. 1. 

a i. Jlos/jilal ct- 7iursc.s ]-~Nybkkg v. 
Pjiovost Municipal 11ospit\i. 13uaiid, 
No. 62 il, post . — CAN. 


PART I. SECT. 2, SUB-SECT. 1.— 

A. (b). 

211. For “CAN.*' read “SHANG- 
HAI.** 

PART I. SECT. 2, SUB-SECT. 1.— 

B. la). 

52 ii. — -.1 — HoHpital liablo for 
the iiey:Iigenc-o of iiursoH after an 
operation. — N ybicug v. I’liovosr Muni- 
cipal Hospital Hoaud, (19271 I 
D. L. 31 . 959 ; 11927 ] 8. C. li. 220 .— 
CAN. 

52 iii. .J UJtf. ealeiHBl dtdlh.’ 

liospital lor the jiurposc of uudei-jjoing 
an operation, &, owmg to the fact that 
the regular nursing staff ^vas not 


HuliiciiTit to give lior the care considei-ed 
iK'Cfhsary iiy her phj'siciau a special 
nurse was employed & addcii 
teiiiporariJv to tho regular sf-aff 
hut chui-ged to pltf. : — field : liic 
special nui-so so engaged was the 
einjiloyce of tho hospital & not the 
mere assistant of pllf.’s physician, & 
tho Imspital was re.spon8iblo In damages 
for uugligonce on her i»ttrt itisulting 
in severe injurj’ to pltf. — Logan r. 
CoiA^iiESTEn County Hospital, [1928] 
i D. L. K. 1129 ; 60 N. 8. li. 62.— 
CAN. 

PART I. SECT. 3, SUB-SECT. 6.— 
A. (d). 

90 ii. .] — l*iTiflLAN v. Main Hoads 

Bouid (1927), 30 W. A. L. 11. 16.— 
AUS. 

sb. rower to veto employment to 
msi.st on dismissal of any employee .] — 
Held : iu the circumstances, a brusher, 
engaged by a colliery co. to drive a 


falifomage rate, & permitted by tlie 
contract- to engage two miners to assist 
him in tho work, was a servant, & not 
an independent contractor. — P ark v, 
Wirv^oNS & Clyde Coal Co., Hag- 
QKRTY V. WIT.SONS & CLYDE COAl. CO., 
[1928] S. C. 121 ; ajjd., [1929] 8. C. 38, 
H.L.— SCOT. 


PART IL SECT. 9. 

8C. iTispector appointed under Noxious 
Weeds Art .] — Where a municipality 
appoints an officer to perform a pubho 
service in which the corpn. has no 
Hjiecial interest, & from which it derives 
no special benelit in its oorpomto 
capacity, such officer is not the seiwant 
or agent of tho municipality, &, there- 
foiv, it is not liable for his negligence 
In tho perfonnanco of his dullos.- * 
Mead v. Marquis Rural Munici- 
pality, [1928] 2 D. L. H. 624; [19281 
1 W. W. R. 756.— CAN. 



Vol. XXXIV.— Master and Servant Cases 212a— 594. 


Part III. — The Contract of Service. 


212a. Pitman.]— Ord. v. Burkus (1843), 1 

L. T. O. S. 35. 

230. Add. Annoiaiion : — Refd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 


244a. .] — Eijjiott r. Hunter (1909), 128 

L. T. Jo. 190. 

252. Add. Annotation : — Consd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 


Part IV. — Duration and Termination of Contract. 


262. Add. Annotation : — Distd. Milsted v. llanip & 
Boss & Glendinning (1927), 71 Sol. Jo. 815. 

262a. .] — Pltfs. agreed to employ deft., 

deft, agreed to serve pltfs., for three years 
&; thereafter from year to year subject to 
three months’ notice by pltfs. Deft, was to 
devote the whole of his time to the business : 
— Held : the agreement was wholly one- 
sided & unenforceable. — Milsted (W. H.) & 
Son, Ltd. v. Uamf Boss <fc Glendinning, 
Ltd. (1927), 71 Sol. Jo. 845. 

296. After this case add 

“ aSVc, also, Kos. 387, 388, post.'' 

387. Add. Annoiaiion. : — Distd. Jacks Win. C-o. 
V. Palmers Shipbuilding Ii'on (V). (1928), 
98 Ji. J. K. B. 3()6. 

388. Add. Annotation : — Folld. Jacks Win. (V). 
V. I^aliners Shipbuilding tk- Iron (Jo. (1928), 
98 L. J. K. B. 300. 

414a. Tutor.] — T’lie et. held thaf/ in the chcuin- 
stanees i)ltf., a iirivate tut-or, was entitled 
to three numths’ salary in lieu of notice. — 
Wilson r. Dcelli (1929), 45 T. J.. B. 395. 

453. Add. A71 notation : — Refd. Brown r. Dageiihain 
IJ. J). G., [1929] 1 K. B. 737. * 

502. Add. Annotation : —Ciencrally, Refd. A.-Ch v. 
Goddard (1929), 98 L. J. K. B. 743. 

509. Add. AiULoiation .--Retd, Brown v. Dagen- 
ham U. 1). C. (1929), 110 1j. T. 015. 

530a. Driving motor car to common danger.] — 
Pltf., a commercial traveller, was employed 
by (lefts, under an agreement wJiuJi provided 
that jJtf. was to use a motor car for the 
carriage of samples. I’ltf. was convicted 
( 3 f driving the car to the common danger A 
was fined, <fc his driving lictmee was sus- 
pended for three months. Defts. terminated 
jdtf.’s employment, on the ground that these 
facts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 
defts. also plcadt^d that, before^ tJie agreement 
was made, pltf. ought to have informed them 


that he had previously been convicB'd of being 
drunk when in charge of a motor car A been 
sentenced to imjirisonmeni for driving it in 
a manner dangei'ous to tlu* public : — Held : 

(1) there was no obligation on ]>ltf. to disclose 
Ills jirevious conviction foi* a motoring offence ; 

(2) the conviction during th(‘ curri'ncy of the 
a.gr(‘emeni-, even alUiougli pltf.’s licence' was 
susjiended, was not a. ground for terminating 
the agreement, as pltf. could have got somt*- 
on(‘ to diive tlui car. — Hands v. Simpson, 
Fawcett & Go., J.td. (1928), 44 T. L. R. 295 ; 
72 Sol. .To. 138, 

540. u4dd. A luioiat ion : —Menid. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

565. Add. Anyiotation : — Apld. Hands v. Simpson, 
FawciAt (1928), 41 T. L. B. 295. 

565a. What are material facts — Employment ot 
commercial traveller — Not previous con- 
viction for motoring offence.] —Hands v. 
Simpson, Fawcett Go., Ltd., No. 530a, 
ante. 

594. Add the following jiaragraph : — 

Another rt‘})lication to the same ])lea 
alleged that pltf. was an African A a negro, 
A that negroes were enslaved in diveivs 
States of tile; Gnit-t'd St^ates of Ami'ilca, A 
bought A sold as slave's by the citize'ris of the 
same State's ; that the captain of the (i., 
before j)lti. eh'serte'd, tJire^at-ene.'d to se'll him 
as a slave to certain citizt'iis of the Unit/e'd 
St/ate'S ; that San Francisco is in one of the; 
said I niteel Stat e's, to wit- Galirornia ; A 
pltf. had just A reasonable grounds for 
beUe\irig A did believe, that-, on the arrival 
of the Ck at San Grancisco, the' captain was 
about 1.0 carry liis tlneat into execution ; A 
tliereu])ou ])ltf., in order to prevent the 
cajitain from selling him as a slave, de'seite;(l 
the G. : — Held : ejri demuiTer, a bad replica- 
tion, as not showing that California was a 
State in wdiich pltf. could be sold as a slave. 


PART III. SECT. 6, SUB-SECT. 2.— B. 

sd. To prove value of sennees .] — In 
an action brought on a quantum meruit 
for work done A services rendered 
(‘videjnee was given of an agieenicmt, 
not in writing, whereby deft, agrued 
to ]jay a certain weekly salary A also 
a siiTu of £200 at the end of two years. 
It was also proved that deft., had i)aid 
the weekly salary but had refused to 
pay the sum of £200 : -Held : although 
the parol agreement was oiuj to which 
Stat. Frauds was applicable, it was 
nevertheless c 
the value of 
V. Gbiffiths 
S. K. N. S. W 
130.— AUS. 


LdmlssiDle as eviuenco oi 

i )ltf.’8 services. — Ward 
jRos., Ltd. (1928), 28 
. 425 ; 45 N. S. W. W. N. 


PART IV. SECT. 2, SUB-SECT. 10.— 
B. (b) U). 

393 V. . I — ^Mksseu V. 

IIAKUEIT Oo., [1927] 1 D, L. li. 284 ; 
59 O. L. n. 566.— CAN. 

PART IV. SECT. 2. SUB-SECT. 11.— 
A. (a). 

t i. .] — Whe;re the diHuussal of 

an employee is for cause, he is not 
entitled to any notice. — VAiLLArsTroiruT 
r. R., 119271 Exch. C, K, 21.— CAN. 

t ii. ■.] — Koss V. Wini.ARDa 

Ghocolates, Ltd. (Man.), [1927] 2 
1), L. R. 461.— CAN. 

PART IV. SECT. 2. SUB-SECT, 11.— 

A. (g) vii. 

548 ii. .] — native servant 


addressed a remark of a grossly 
Insolent A insulting nature to ouo of 
his eruployer’s customeis, a Furopoaii, 
ill the presence of a gang of native 
fellow 8e;rvauts : — Held : 1-ho master 
was 3ustiaed in summarily dismissing 
him, A was not liable for salaiy for the 
uncjxpired portion of th(* month. — 
Goui V. Wilson A (Jollins (1927), 48 
N. L. R. 21.— S. AF. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (j). 

566 V. - - .] —Lucas v. 

I'UEMiEU TMotous, J/ro., 11928] 4 

I). L. R. .'i26 ; 11928] 3 W. W. R. 192. 
—CAN. 
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Cases 628—941. 


English and Empike Digest Supplement. 


Part V. — Remuneration. 


628. Add* Annoiaiioiis ; -Distd. Stevens v. Hamp- 
stead BorouRli (.\)imcil, [1929] 2 Oh. 239. 
Refd. Dennerlcy v. Prestwich [J. D, O. (1929), 
U1 Ji. T. 002. 

628a. .] — ^Adams V. Liver- 

pool OoRPN. (1927), 137 L. T. 396 ; 91 J. P. 
106 ; 26 L. G. R. 359, C. A. 

Annotations: — ^Folld. Kelsey v, nirminghaw Oorpn. (1927), 92 
. 1 . 1 ’. 12 ; fc5t(*veiiH V. HuinpHlead Jlorouuh Council, [1929] 
2 Ch. 2 ;{ 9 . 

628b. .] — Kelsey v. Bir- 

mingham Oorpn. (1927), 92 J. P. 12. 

628c. War bonus not Included — 

Contract to pay “ lull regular pay.**) — ^A 

borou^!:}! c<>iin<*il i)assed a resolution that all 
(unployees volunttMTinj? for military service 
fluT'inj^ the war should b(‘ paid “ full regular 
]>ay.” 1(‘SK allowances by the Govt., A their 
positions siiould lie kept/ open until tlaur 
i‘<it-urn. J*ltf. enlisted in Nov. 1914, A served 
till .fill y, 1919. I between those dates several 
increjnents of i)a.y A war bonuses W(*re 
awarded to 1<li(‘ ctmncirs employees : — Held : 
th<‘ “ full r<‘gulai* jiay ” was the pay he had 
been receiving down to the <late of enlist- 
ment/ A did not include any increases or 


bonuses. — Stevens v. Hampsteao Borough 
Council, [1929] 2 Ch. 239 ; 98 L. .T. Ch. 289 ; 
45 T. L. T. 430; 93 J. P. Jo. 285 ; 27 
L. G. R. 690. 

629. Add, Annotations: — Dlstd. Adams v, Liver- 
pool Corpn. (1927), 137 L. T. 396. Apld. 
Aylott V. West Ham Corpn., [1927] 1 Ch. 30. 
Dlstd. Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239. 

630. Add, Annotations : — Apld. Adams v, Liverpool 
Corpn. (1927), 137 L. T. 396. FoUd. Stevens 
V. liampstead Borough Council, [1929] 2 
Ch. 239. 

644. Add, Annotation : — ^Refd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 176. 

700. Add* Annotalio}i : — Refd. Brown v* Dagen- 
ham IJ. D. C., [1920] 1 K. 11. 737. 

701. Add* Annotation: — Refd. Brown v* Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

711a. Agreement to pay commission -Onus of 
proof.]— II ART V* Bennictt a Co* (1028), 72 
Sol. .Jo. 285. 

726. Add. Aujioiation : — Mentd. Houghton v* Not- 
hard, Lowe A Wills (1927), 44 T. L. R. 76. 


Part VI. — Breach of Contract and Remedies Therefor. 

739. Add, AnnoUdion ; —Mentd. Li vock v. Pearson Edwardes (Daly’s Theatre) (1927), 96 L. J. 

(1928), 33 Com. Cas. 188. K. B. 980. 

782. .D/d. Annolidion Brown r. Dagen- 790, Add, Amiotaiion .•—'Refd, Marb6 v* George 

ham V* 1 119291 I K. B. 737. Edwardes (Daly’s Theatre) (1927), 43 T. L. R. 

788. Add* Annotation : - Consd. Marb6 v* George 400. 


Part Vll. — Duties and Liabilities of Master. 

880. Add* Annotation : — Refd. James v* British General Insce., [1027] 2 K. B. 311, 


Part VIII. — Duties and Liabilities of Servant. 


883. Add* Annotation : —Menid, The Jupiter (No. 
3) (1927), 137 L. T. 333. 

890. Add* CiUitions 96 L. J. K. B. 152 ; 136 
L. T. 271. 

896, Add* Annotation : — Refd. He A Debtor (No. 

229 of 1927), [1927] 2 Oh. 367. 

908. Add* Annotation : — As to (2) Consd. A.-G. i\ 
Goddard (1929), 98 L. J. K. B. 743. 


928. Add* Annotation : — Refd. Putsman v* Taylor, 
[1927] 1 K. B. 637. 

938. Add* Annotation : — Refd. Boorne v* Wicker, 
[1927] 1 Oh. 667. 

941, Add* Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


PART V. SECT. 2, SUB-SECT. 1.— G. 

648 vi. ,1— Alarm labourer, 

hired for the Heusou at so much per 
moDt-h , Is entitled to payment of his 
wages at the end of each month, unless 
the contract provides to the contrary. — 
Cowan v. Eismcr, (1927 J 2 D. L. R. 
713; [1927] 1 W. W. R. 776 ; 36 
Mon. L. R. 464. -CAN, 


PART V. SECT. 2, SUB-SECT. 6.— 
A. (b). 

o i. .]— An infant, 

who has become emancipated from the 
control of his father, is entitled to 
recover wages earned by him by work- 
ing for a stranger, oven though he 
agi^d, at the time of the hiring, that 
his wages should be credited on a 
debt due from his father to his 
employer. — Lezeto v. Methebal 
(Saak.), (19271 1 W. W. R. 990.— CAN. 


•I. Against whom maintainable-— 
Merchant supplying planter — Wages of 
plarUer^s serwowte.]— D ooley v, Burke 
& Haokett (1819), 1 Nfld. L. R. 190.— 

NFLD. 

PART V. SECT. 2, SUB-SECT. 6.— 
A. (0). 

ij. Want of notice— Of shipping of 
servant— 21 Viet* c* 9.]— Gofp v. 
Barron (1859), 4 Nfld. L. R. 286.— 
NFLD. 



Vol. XXXIV.- Master and Servant. Cases 982a 1276, 


Part IX. — Liability of Master to Third Persons. 


962a. Authority to sell.] — Senior v, Wolmp:r 
(1(323), Beni. 1.32 ; 73 E. R. 990 ; sub nom. 
Seignior Wolmer’s Case, Godb. 300. 
966. Add* Annoiaiioti : — Refd. Bull v. West African 
Shipping, etc. Co., [1927] A. C. 686. 

970a. .] — Respondeat superior extends to 

civil matters only. — R. v. Lever (1746), 
Barnes, 34 ; 94 E. R. 793. 

987. Add. Annotations : — Refd. Kreditbank Casscl 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
Reckitt V, Barnett, Pembroke <& Slater, [1928] 
2 K. B. 244. 

991 . Add. Annotations : — Consd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
Reckitt V. Barnett, Pembroke & Slater, [1928] 
2 K. B. 244. Refd. Britt v. Galmoye & NeviU 
(1928), 44 T. L. R. 294; Lloyds Bank v. 
Cliart^ered Bank of India, Australia & China 
(1928), 97 L. .T. K. B. 609. 

996. Add. Annotations : — Consd. Poland v. Parr, 
[1927] 1 K. B. 236. Refd. Britt v. Galmoye 
& NeviU (1928), 44 T. L. R. 293. 

1005. Add. Ayniotaiion : — Dlstd. Addie R. A: 
Sons (Collieries) v. Lumbreck, |1929| A. C. 
358. 

1011. Add. Annotations : ~ Consd. Lloyds Bank v. 
Chartered Bank of India, Australia China 
(1928), 97 L. J. K. B. 609 ; Reckitt 7). Barnett, 
JVmbroke A Slater, [1928J 2 K. B. 244. 
Refd. F<*rd-on ''IVxtile Assocn. v. Thomas 
(1929), 45 T. J.. R. 20i. 

1018. Add. Annotation : — Mentd. Brown v. Harri- 
son, Hourani v. Harrison (1927), 137 L. T. 
649. 

1093. Add. Annotation :~ X)isXd. Britt %). Galmoye 
& Nevill (1928), 44 T. L. R. 294. 

1100a. .] — A., who liad B. in his €*mploy- 

ment as a van-driver, lent liim his i)rivate 


motor car, after the day’s work was finished, 
to take friends 1,0 a theatre. B. by his 
negligent driving injured pltf. : — Held : as 
the journey was not on the master’s business 
& the master was not in control, he was 
not liable for his servant’s act. — Britt v. 
Gaemoye & Nevill (1928), 41 T. L. R. 294 ; 
72 Sol. Jo. 122. 

1117. Add. Annotation : — Mentd. .lebarra v. Otto 
man Bank, [1927] 2 K. B. 254. 

1143. Add. ArmotatUrns Consd. Williams v. 
J^arsen (1928), 21 B. W. C. C. 339 : Templeton 
V. Parkin Wm. & Co. (1929), 140 L. T. 519. 

1145a. .] — 3 'he Enterprise, Stronc; v. 

Taylor (1853), 9 L. T. 302. 

1173a. .] — R. V. Lever, No. 970a,, ante. 

1178. Add. Annotaiitni : Consd. All(*n r. \Miitc- 
head (1929), 15 T. J.. R. 655. 

* 1231. Add. Annotation : — Refd. Silverman v. Tm- 
I)erial London Hotels (1927), 137 \j. T. 57. 

1234. Add. Annotation: — Refd. Brooke? v. J?ool, 

I [1928] 2 K. B. 578. 

I 1255. Add. Annotation .*'--Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1266. Add. Ayinolalion : — Refd. Brooke v. Bool, 
[1928 J 2 K. B. 578. 

1267. Add. Annotation : — Consd. Dee CUmservaney 
Board v. McConnell, [1928J 2 K. B. 159. 

11271. Add. Amiotation: — Refd. Brooke* v. Bool, 

I [1928] 2 K. B. 578. 

1274. Add. An}iotatio)i : — Consd. Jieigate Coi-pu. 
V. Surrey tJoimf-y Council, [1928] Ch. 359. 

1275. Add. Annotation : — Refd. Brooke? v. Bool, 
[1928] 2 K. B. 578. 

1276. Add. Annotation : — ^Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


PART IX. SECT. 3, SUB-SECT. 1. 

964 ii. - - .] Andkhson c. 

Royek, [1928] 3 J). J-.. IL 218. CAN. 

964 iii. — - . ] -A eunstor in 

lia.Lle for the eoiidiiet, of his servant 
k\hoiii ho KeIe(5tH & puls iii his placM* 
o discliaifre tliei eliity ho has luiUe'r- 
aken. & this law is aiiplieahle in « case 
>f bailment. The conduct of llu' 
lervant is then the conduct of tin; 
master, ife the master is llahJi? to tlio 
bailor. Van Gkel i>. WMeuimnoN, 
11929] 1 L>. L. it. 94 ; 63 O. L. IL 143. 
—CAN. 

PART IX. SECT. 3, SUB-SECT. 4. —A. 

981 xxi. .] — Estate Van Der 

Bvl V. Swanepobl, [1927 j App. D. 
141.— S. AF. 

981 xxii. .] — Burris v. Dart- 

mouth Town (1927), 59 N. S. It. 227. — 

GAN. 

981 xxiii. J)oa shot by serrayU. J - - 

SwABBY V. Palmer (1869). (1900-1911) 
1 Can. Dig. 51.— CAN. 

981 xxiv. .J — Whero a oo. iiold- 

iiiK a miner’s prospocting licence? sent 
einployocH into tlio wilderness to 
]n*ospect for it under iMuidltlous wliich 
made it Tiec<?ssMry for th(?ni to cook 
tlK'lr own food & supplied them with 
the cooking uteiisUs : — Held : the (mu- 
ployees in making a fire to e?ook break- 
fast preparatory to their day’s work 
wore acting within the rcoi>c of their 
('inploymeut, & iht? co. was, thcrefon?, 
liable for damages caused by their 
nogligoncc in failing to put out the 


lire.— Mimmu’ii v. (Jonsolidatku Min- 
ing Smeltino Ac I’ower (to., [I92KJ 
1 J). L. It. 853 ; [10281 1 W. W. H. 578 ; 
30 B.(Ml. 386.— CAN. 

986 i. Servant acting for master^a 

benefit.] — Wing Kee v. Bu'rr (B. C.), 
[1927] 2 D. L. 11. 641.— CAN. 

PART IX. SECT. 3, SUB-SECT. 4. — C. 

997 iii. .1 — M‘1 ntohh v. 

Cameron. [1920] 8. C. (Ct. of Sess.) 
44.— SCOT. 

PART IX. SECT. 3, SUB-SECT. 13. - 
B. (e). 

1115 iii. .] — ^Applt. cm- 

ployod a man to take bis hoi-sc! from 
his husiuess premises to a paddock. 
Without the authority of applt., the 
man ontrustod this duty to a yf)ung 
boy, who rode tho horse so reekloBsly 
that reap, was knocked down & 
injured : — Held : applt. was not liable. 
— Thomson V. Hamilton, [1927] N. Z. 

L. n. 11.— N.Z. 

PART IX. SECT. 3, SUB-SECT. 13.— E. 

sj. Acgligenre in effecting urreat.] - 
Where a co. has statutory imiwci* t,o 
employ At, practically, l.o apjjoinl, 
constuldes, & a constable so appoinicd 
acts negligently in attempting to effect 
an am?8t in the eoui*H« of his employ- 
ment by tho CO., ho renders the co. 
liable for the damage c?auHed tiieroby. — 
ViONiTOH V. Bonp, [1928] 1 W. W. K. 
449 ; 50 Can. Orim. (Jas. 273 ; 37 Man. 
L. R. 435.— CAN. 
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PART IX. SECT. 6, SUB-SECT. 2.— A. 

1216 viii. .J Defts., a railway 
eo., being uuthoiisi'd to roust, iMiet a 
line* of railway, entiMcd into a contract 
with A. lor that. puif>os<‘. TJic 
contr.K'tors, ni order to get halJast, to 
compleU' th(‘ niiid. Jaid dow'H a track 
rrciosh ]dtf ’s laud, leading to a gravel 
])]t, Al, used It for* the tiausportation of 
gravel 1,0 t,hi‘ ra.ilway : - /7c/d * (ir'fts. 
were not lialde for the acts of the <*ou' 
tiuetoi’s, the trtjspass liaving Irccu 
committed willioiit, Urcir .intlunitv. 
Av: ]»eing merely collatiTul 1.4> tire work 
wliuir Urey Irad agreed with A to 
IK’i’fonn. Tavnec. EjtEUKKU''r()N j;\. 
Vo. (1871), (1825 1897) N. B. Dig. 75:;. 
—CAN. 

1240 i. .] — Nybkrg c. Provost 

Municipal Hospital I>oarp, No. 
52 U, arUe.— CAN. 


PART IX. SECT. 6. SUB-SECT. 2. — 
B. (c) ii. 

sk. JJiitg to girr irannng of ffangt r.] 
PiTSons lavvfirllv doing a work whieli 
inlerf(?i’(‘s with a piildie iiglit, c.g. 
e»)nti*aetor>. working on u liighw^rv, 
must- use ivasrnralde e.irt^ not to injure 
liemons law'fiiIJ> evercising that right, 
&, thon‘foi*i‘, must, take I'easonable 
pitxjanlioiib to warn sueti persons of 
(iaugei*s created liy the doing of tho 
work wldeii the latter could not with 
i*easonuble cart? diseoxu*.- Mc(;uLLorn 
r Htah CoNSTUumoN Co., [!928i 1 
D. L. 11. 970 ; \\S)2H\ 1 W. W. K. 211 ; 
22 Sask. Jj, R. 231.-— CAN. 



Cases 1306a— 1787. English and Empire Digest Supplement. 


Part X. — Rights of Master against Third Persons. 


1306a. — .J V. Pjue (1373), Y. B. 47 

Kdw. 3, fo. 14, pi. 15. 

AnnotcUion : — Consd. Luinloy v. Gyc (1853), 2 IC. &: B. 216. 

13061). .] -Anok. (HOR), y. B. 9 Edw. 4, 

fo. 81, pi. 4. 


1306c. .]— Adams & Bafkalds Case (1591), 

1 Leon. 240 ; 74 E. R. 219. 

Amwfaiion : — Consd. Lumley u. (lye (1853), 2 E. & B. 21 6. 
1307. Add, Annotation : — Refd. Hcammell Cr. & 
Nephew V, Hurley, [1929] 1 K. B. 419. 

1320. Add, Annotation : — Refd. Hardie & Lane v, 
Chilton, [1928] 2 K. B. 306. 


Part XI. — Liabilities of the Servant to Third Persons. 

1513. Add. Ajmoiaiion : — Consd. Scamniell Cl. &; | 1530. Add, Citation : nom. Madkwetu v. 

Nephew v. Hurley, [1929] 1 K. B. 419. I ItEYNojiDs & Westwood, 2 Barn. K. B. 327. 


Part XII. — Rights of the Servant against Third Persons. 


1553. Add. Annotation Refd. Hardie & Lane v. 

CTiilton, [1928] 2 K. B. 306. 

1565. Add. Annotations : — Consd. Silverman v. 
Imperial J^ndonHotels (1927), 137 L. T. 57 ; 
Forbes, Abbott Lcnnard v. G. W. Ky. (1927), 
138 ii. T. 286. Apld. Coinpama Mexicana 


(le Petroleo “ K1 Aguila ” r. Essex Transport 
Trading- Co. (1929), 141 L. T. 106. Consd. 
The Hayle, 1 1929] P. 275. Refd. Coloshill v, 
ManchestcT Corpn., [1928] 1 K. B. 776. 

1572. Add. Annotation : — Refd. Oolcshill v. Man- 
chester C!orpn., [1928] 1 K. B. 776. 


Part XIII. — Liability of Master in Case of Accident or 

Death. 


1657. Add, Annotations : — As to (1) Refd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 628. 
(icncrally, Mentd. Lloyd v. Cook, Goudge v. 
Broughton, Siiiison v. Miatt, Bartrain v. 
Brown, Barken’. Hid son (1928), 97 L. .T. K. B. 
657, 


1725. Add. AnnotatUm : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 
1787. Add. Annotations : — Consd. ('oleshill v. 
Manchester Corpn., [1928] 1 K. B. 776. Refd. 
Silvennan v. Imperial London Hotels (1927), 
137 J.. T. 57. 


PART X. SECT. 2, SUB-SECT. 1.— A. 

b i. Au/ vn ahscuct of tnlicnuvni 

or nromitn.V- An Hctioii for Huduution 
does not. liu t.liu intuicoiiiM* did 

lud. rchiilt from oiiticAMnunl or 
on th(‘ of deft.-- (Ttnk r. UinTi.io, 
! li)2S] I ]). 6. ]l. 18i>; 3 W. W. B. 

ii. - CAN. 

PART XI. SECT. 2, SUB-SECT. 2. 

1508 ii. .1- Anam apur Dis- 

trict Board ( I’kkhidknt) v. Jsm \ij. 
SAinB (JJiy7), 1. Jj. Iv. 51 IVltnl. 5JU. -- 

IND. 


PART XIII. SECT. 1, SUB-SECT. l.-B. 

1613 vii. - - Tltld : the 

eontmet Ix'tweeii (‘inphi.MT employed 
involved on the pait of the foniier 
the rhity of takiup reasonable care to 
provide prot>er applianeos, iV to 
maintain them in a propcT condition. 

bo to caiTV on hib operations ab not tt» 
biihjei't thoae employetl l>y him to 
nnneeessary risk. — H itri.ey r. Boyce, 
Uh*J8] 1 D. L. 11. 1053 ; 01 t). L. Jt. 018. 
—CAN. 

si. Penintiino servant to art in 
coniravrntton of bye-lain -Liability 
«/ — A bye-law of Toronto 

provided that no vohlele should be 
driven upon any street in tlie city In 
charge of any driver loss than sixteen 
years old : — field : the prohibition of 
the bye-law w'as not for the piotixition 
of the driver, but for the protection of 
the public ; tfc the breach of it by tlie 
employer of a boy under sixteen, in 


liei'iaitting' the boy to drive a hoi'se on 
I)nl)lie streets, did not, give the boy a 
eaiise of a<‘tiori against Ills emidoyer 
for m.miy suHtained ulule so driving. — 
MiT.niuAS V. Thorn (DM 4), 32 O. Jj. J?. 
lih) , 7 O. W. N. 310.— CAN. 

1623 i. Duty to mairdain nremisoi — 
Free from concealed danger.]- — Circum- 
bt.ances in which : — Held : the master 
was not liable. — S i(3KR.sktji v. Dkder- 
KKN, [19271 2 D. L. li. 651; 8. C. B. 
342.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 1.— D. 
1624 v. Varied, 14 1). L. K. 575. 

PART XIII. SECT. 1, SUB-SECT. 3.— B. 

hi. ritf., a chambermaid, 

after making up a room at the end of 
a corridor on a Dec. afternoon, left 
the room, &, after taking a few steps, 
fell over a man lying on the tloor, & 
was injured. The coiridor was fairh 
dark at tlie time & was not lighted. 
The man pltf. fell over disappeared 
immediately after the accident. The 
jury foimd defts. wore negligent in 
not having the corridor iiroperly 
lighted : — Held : the verdict should 
not be disturbed. — Booth v. Ford & 
Shaw (1927), 38 B. C. R. 279.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 8.— C. 

1658 vii. .1 — ^Armstrong v. 

Canadian Northern Ry. (Man.), 
[1917J 3 W. W. R. 219 ; 35 D. L. R. 
568.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 3.— 
D. (a). 

n i. .1 - SIGER8ET11 V. Pedersen, 

No. 1623 i, ante.— CAN. 

sm. I Hunt let with crew to third party — 
Plant unfit for required purpose- - Owner 
of plant not informed as to required 
purpose.] — Held: the owner was not 
liable for damages for the death of 
one of the crow. —Dube v. Alooma 
Steel Corpn., Ltd. (1916), 35 O. L. K. 
371 ; 9 O, W. N. 389.— CAN. 

sn. Anwuntof damages reeoverafde. — 
Bellamy v. Green, [1927] 2 D. L. R. 
327 ; 38 B. C. li. 182.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (a). 

1697 xviii. .] — M'Ewan v, 

Edinburgh & District Tramways 
(’o. (1899). 6 S. L. T. 400.— SCOT. 

o i. .] — In Nova Scotia the 

Crown i? entitled to raise the defence 
of common employment. — Conrod v. 
R. (1913), 14 Exch. C. R. 472.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (d) iv. 

1770 iv. .] — M'Cartan V. 

Belfast Harbour Comrs., [1911] 2 
I. R. 143, H. L.— IR. 

PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (d) V. 

1782 ii. .] — Switzer r. 

OiTAWA, [1928] 4 D. L. R. 991 ; 63 
O. L. R. 168,— CAN. 
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1802. Add, Annotation : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

1815. Add. Annotations : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628; 


Scammell G. & Nephew v» Hurley, [1929] 
1 K. B. 419. 

1818. Add. Annotation : — Refd. Dew v. United 
British S.S. Co. (192S), 139 L. T. 628. 


Part XIV. — Workmen’s 

2045. Add. Ayinotation : — Refd. TIobcrts v. Gardner 
(1928), 21 B. W. C. C. 154. 

2057. Add. Citations 136 L. T. 322 ; 20 B. W. 

C. C. 139. 

Add. Annotation Refd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 596. 

2057a. Unemployed youth undergoing in- 

dustrial training — In Government instruc- 
tional centre.] — Held : not a workman 
within Workmen’s Compensation Acts. — 
Watson v. Goveunment Instructional 
Centre, Birmingham (1926), 97 L. J. K. B. 
596 ; 139 L. T. 290 ; 44 T. L. K. 576 ; 72 Sol. 

Jo. 384 ; 21 B. W. C. C. 174, C. A. 

2079a. Not born within normal period of 

gestation.] — A claim for compensation in 
respect of such a child : — Held : lightly 
rejected. — K ace v. Wardsend Steel C’o. 
(1927), 20 B. W. C. C. 260, C. A. 

2086. Add. Citations : --dO L. J. K. B. 135; 136 
L. T. 290 ; 19 B. W. C. C. 457. 

2111. Add. Annotation : — Folld. Bloor v. Shiii 
Sutton (1926), 20 B. W. C. C. 12. 

2114. Add. Annotations : — Consd. Fife Coal Co. 

V. M‘Arthur (1926), 96 L. J. K. B. 330. 
Expld. Welsh Navigation Steam Coal Co. v. 
Evans, [1927] A. C. 834. 

2115. Add. Amiolations : — Consd. Fife Coal Co. 

V. M‘Arthur (1926), 96 L. J. K. B. 330 ; 
Welsh Navigation Steam Coal Co. v. Evans, 
[1927] A. C. 834. 

2117. Add. Annotation: — Consd. Welsh Naviga- 
tion Steam Coal Co. v. Evans, [1927] A. (’. 
8.34. 

2118. Add. Annotations : —As to (1) Refd. Welsh 
Navigation Ste<am Coal Co. v. Evans, [1927] 

A. C. 834. As to (2) Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 8.34. 

As to (4) Refd. Nugent v. Ixmdonderry 
(kdlieries (1929), 141 L. T. 619. 

2120a. .] — The expression “ ordinary 

necessaries of life ” in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food. 


Compensation Acts. 

clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earnings. — ^Welsh Navigation Steam 
C’OAL Co. V. Evans, [1927] A. C. 834 ; 96 
L. 3. K. B. 906 ; 137 L. T. 775 ; 43 T. L. R. 
730 ; 71 Sol. .To. 694 ; 20 B. W. C. C. 537, 
11. L. ; revsg. S. C. std) noni. Evans v. Welsh 
Navigation Steam Coal C’o. (1926), 96 
D. J. K. B. 200, C. A. 

2127a. Probability of future support.] -A cab- 
driver was regularly einx>loyod a,t £2 5 n. 
per week but, on the death of that employe'!', 
remain(;d out of woi'k for eightt'en months. 
At the end of that time h(‘ obtained occasional 
employment driving to fuiKuals, but his 
wages at this form of work only averaged 
5s. a week. On returning from d living to 
a. funeral he fell fi'om the seat of his cab, 
died from a fraetui'e of the skull. At the 
time of his dc'ath he was wholly, ^ his 
widow mainly, dopendi'ut on a son’s assist- 
ance. On a claim for com])('nsalion bi'ought 
by the widow, as a d(‘i>endant, the county 
(!t. judge, in making an award in favoui*^ of 
the enijiloyer, said that he must' be satisfic'd 
tliat there was a ]>artial dei)end('nc> at th(' 
lime of deat h Ix'fore he could speculate as 
to what the futui'e might' or might not bring 
forth. The d<‘pendant apjiealed : Held: the 
probability of the workman, if he liad lived, 
regaining full employnK'nt-, & once more 
sup])orting thc^ ih'jiendant- being a factor 
t'O b<‘ (;onsideretl in deciding whethei* tlu'ii' 
was d<‘])endency, A it l»eing doubtful wdiethi'r 
this factor had been taken into account, t he 
case must gO b.ack to tlie county ct. judge 
to consider such a ])robabilit> . -Eee r. 
iMunR'O (1928), 98 li. .1. K. B. 19 ; 119 h. I. 
129; 72 Sol. .lo. 779; 21 H. AV. C. C. 401, 
(’. A. 

Anmtiatwn : — Consd. Nugent r. J..oiid(mderry CulUeiies 
lii \i. T. ciy. 

2128a. Probability of Increase in earnings.]— HeZd : 
in deciding whethi'i* depend(*ncy exist'('d at 
the d('ath the probability that but for the 


PART XIII. SECT. 2, SUB-SECT. 3.— 

D. (b). 

1887 i. Nc£d not be in employer — 
Shills ynachinery or plant. ^ A labourer, 
employed by Htevedoiut?, brought 
octionH for damagCH, on accoimt of 
pm-Honal injuries sustainod by him 
through the fall of a stanchion when 
engaged in discharging (iargo, against 
the shipowTicrs ids own employers : 
“ TIeM : (1) the action agamst the 

shipowners was i-elevant ; (2) the 

action against tho stevedores fell to be 
dismissed as irrelevant, in respect that 
the stevedores were under no duty of 
inspecting the vessel to see to its safety 
for their servants. — ^M'LAcnnAN v. 
The 1*everill S.S. CJo., Ltd. & Mac- 
uHEGOR & Ferguson (1896), 23 11. 
(a. of Sess.) 753 ; 33 Sc. L. H. 631 ; 
4 S. L. T. 19.— SCOT. 


PART XIV. SECT. 1. 

] — Nielsen v. Doraty, 
1927*1 1 D. L. R. 358 ; [1927] 1 

V. W. K. 20 ; 21 Saak. L. K. 228.— 

AN. 

f ii. — . — .] --A motor truck is iiol, a 
factory** within Workmen’s (Joru- 
ensatioii Act, K. S. S. 1920, c. 210, 

. 5, which provides that *' fae,torv 
loans 0 . tnillding, workshop or iilaeti 
^hm-ii machinery driven by steam, 
^ater or other mechanical jiowor is 
Lsed. . . "Rbvvdeu V. Moose Jvw 
Jartage Go., [1928] 3 D. L- R. .*.12 , 
19281 2 W. W. R. 404 ; 22 Sask. L. R. 
95.—CAN. 

sp. Benevolent interpretation.] — 
Jlarke V. Wentworth Stores, IjTD., 
1928] 2 1). L. R. 796.— CAN. 

►ART XIV. SECT. 2, SUB-SECT. 1.— A. 
a I, .1 — Lynch v. Limerick 


CouNTV Council, [1926] I. R. 176. — IR. 

ci. Nur8e.]~~Held : not within 

Act 25, 1914.— Lowe v. Rruck (1926), 
47 N. L. R. 469.— S. AF. 


ART XIV. SECT. 2. SUB-SECT. 2. —A. 

2086 i. C/ ivUlow of workman - 

7urktnan not the fal her.] -Held ' the 
m'tl “ child ’* mclud(5s illogitirnab* 
lilldrori of the worker, but does not 
iclude other pcoph^’s ehihlreii to whom 
e stands tn loro parentis — Cj.aRESON 
. CORKIMAL liALGOWNlE CoLUEItlES, 

-TD. (I92H), 28 s. R. N. 8. \\. o83. 
r, N. S. W. w .N. 184. AUS. 

>ART XIV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

2100 iii. .] — Casey v. Grey 

JouNTV Council, [1929] N. Z. L. R. 
26.— N.Z. 
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accident the deceased’s earnings would have 
in d ebased het ween the date of the accident 
K tJie daU^ of his d(‘ath may bo taken into 
account. - Nu(noNT v. Jj(»JsnoNi>KK.KY Ooj.- 
Jm). (1920), ]4I J.. T. hi 9; 45 

2134*. Add, Annotation As to (2) Consd. Athey v, 
l»ickerings (1929), 90 L. J. K. B. 250. 

2143, Add, Annotatio 7 is : — Refd. M‘Ai*thur v. Fife 
(/oal Oo. (J92(»), 19 B. W. C. C, 009 ; Lee v, 
Munro (J92S), 98 L. .T. K. B. 49 ; Brazewcll 
Krnmott A Wallsliaw (1929), 140 L. T. 
003 ; Nugent v, l^ondonderry Collieries 
(1929), Ml L. T. 019. 

2143a. Motive of marriage immaterial — ^Marriage 
while in dying condition.] —In 1913, the sister 
of the wife of a v^orkman came to live with 
botii of (hem. In 1915 the wife died &> the 
sis(^u*-in-law stayed on as the workman's 
}iouHt‘k(*(*peT*, lu‘coming entirely dependent 
on him for support. In Dec. 1925, the 
W(H'kman wa-s ojiorated on for scrotal 
c‘j)ithelioma, l)u(. resumed work in .lune, 1920. 
in Mar. 1928, la* was ccrtiii(*d as suffering 
from an industrial dise«asc <to underwent 
anothcu’ operation. In Apr. he went to 
hosj)ilal, but- was discharged after four days 
on tlie gicjund tha( his case was incurable, 
<.V: i(. w'as 1 lam thouglit. that lie was in a dying 
condition. On .lune 7, he married his sistt'r- 
in-law witli th<‘ vi('w of making her a 
dependant vdlbin (he Act. On .Tuly 21, 
1928, h<‘ di(‘d. At the time of his deatli he 
was in receip(y of a we6*kly payment of com- 
])(»nsation fi‘om his (‘inployers. The widow 
cl/iirned compimsal-ion on the ground of total 
dej)endency. The c-ounty ct. judge fountl 
that (lie widow would not }ia.v(‘- been a 
dep(mdan(/ a(/ tlu* time of liis death bu(> for 
tli(‘ aceid(*n(-, A, (herefore, refused com- 
])ensa,( ion. 'Phe widow' appealed ; -Held : 
a])p(4-. having ju’oved that, if (he wf)rkman 
iia^l n<)(. b('en jncai)acitat(id from earning 
wages, she would at ih(‘ time of his (h‘atli 
Jiav(» b(‘en totally dependent njion him, A 
luu'ing also ])j'oved that at th«a(/ time she was 
in fact Jiis w ife, she was entitled to an award. 
3’ho fact that she married him after he had 
b(‘conie in(;apa(jitated was immaterial, A 
any motive sh<‘ may iiave had for marrying 
liim was urolovant. -BuAZKWEiii. v, Emmoit: 

Waij:.shaw% I/ro. (1929), 140 J.. T, 093; 
15 T. J.. n, 194 ; 73 Sol. .Jo. 120 ; 22 B. W. 
0. C, 152. i\ A. 

Anmdafion - Apld. NiiKOiit v. JjOiidoiidciTy Collierlus, Ltd. 

(J{>2y). 14] L. T. 619. 

2146. Add, AnnoUUnm : — Refd. Lee v, Munro 
(1928), 98 L. J. K. B. 19. 

2151. Add, AmioUiivm : — Refd. Lc(» v, Mum*o 
(1928), 98 L. J. K. B. 49. 

2166a. .] — -A workman, when 

on shore, which was about three months in a 
year, lodged with his married sister & paid 
her 30a. a week, & he also paid her £1 a week 
whilst at sea, out of winch, after paying the 
expenses of his keep, she made a profit. 
The countv ct. judge found that the sister 
was partially dependent on his earnings: — 
Held : it was a question of fact, & there 


was evidence to support the finding, & no 
misdirection, — Bloor v. Sutton (Owners) 
(1920), 20 B. W. C. C. 12, O. A. 

' 2167. Add, Citation 19 B. W. C. 0. 394. 

Add, Annotation : — FoUd. Shotts Iron Co. v. 

, Curran, [1929J A. 0. 409. 

2173. Add, Annotation: — As to (1) Distd. Lee v, 
Breckman (1928), 138 L. T. 610. 

2179a. Expenses.] — Applt., a traveller em- 

ployed by reaps., had been engaged at 
a salary of £450 a year, but subsequently 
resps. by a letter agreed at his request to 
show his remuneration as being £150 salary 
<te £300 for expenses. Applt. met with an 
accident <fe applied for compensation. The 
county ct. judge found that the agreement 
in the letter was a thing done for income tax 
purpose, & that applt.’s earnings must be 
treated as £450 a year, & that he was not a 
w'orkman within Workmen’s Compensation 
Acts: — Held: as there was no evidence as 
to what applt.’s expenses in fact were, the 
judge’s decision was right. — Skidmore v, 
Bullock, Lade &: Co., Ltd. (1928), 44 
T. L. R. 575 ; 21 B. W. C. C. 199, C. A. 

2212. Add, Annotaiioii : — Distd. Templeton r. 
Parkin Wm. A Oo. (1929), 140 L. T. 519. 

2213a. Jobbing glazier — Supplying own tools.] 

— Held : there was evidence to su})port tlie 
finding of the county ct. judge that aiipct. 
was an independent contractor. — Williams 
V, Larsen, Ltd. (1928), 21 B. W. C. C. 339, 
C. A. 

2216. Add, Citation : — subsequent proceedings^ 15 

B. W. C. C. 257, C. A. 

Add, Annotatiom : -Consd. ^J^cmpleton v. 
T’arkin Wni. A (^o. (1929), 140 L. T. 519. 
Refd. Williams v. I^arsen (1928), 21 B. W. 

C, C, 339. 

2220. Add, Annotation : — Consd. Roberts v, 

Gardner (1928), 21 B. W. 0. C. 154. 

2220a. '.] — ^A co., who carried on the business 

of manufacturing cutlery, let out the grinding 
of knives to one T. on a verbal agreement, 
terminable by a month’s notice on either 
side. Under this agreement T. occupied a 
part of the co.’s promises, for whicli he paid 
rent, A was provid(^d with power, water, 
light, A coal. He on his pai*t provided the 
necessary labour, grinding wheels A other 
accessories. He could employ A dismiss 
what men he liked, A the co. could not object 
to any workman he employed except by 
terminating the agreement. Work was given 
out to him by the co.’s foreman at agreed 
prices A he made his profit out of the prices. 
He was allowed to do tlie work in his own way 
A in his own hours. He was not paid over- 
time, A had a key of the room in which he 
worked. The co. had first claim on his 
time A their foreman frequently came to see 
how the work progressed, but gave no 
directions. If the work had to be finished 
in a certain time, he was bound to finish it 
in that time, the co., if necessary, directing 
him to work overtime or get extra assist- 
ance. When work was slack, he was allowed 
to take in work for other firms, but the co.’s 


PART XIV. SECT. 3, SUB-SECT. 2. —A. PART XIV, SECT. 8, SUB-SECT. 6. of the work. pltf. holng an expert well- 

t 1. Nnr8t,\—TJeld: omployod c i. .1— Pltf. enaragred with sinker: — BtUL: pltf. was an inde- 

to perform work of a c>as\ial natnro. — deft, to sink a well at an airreed rate 

Lowe v. Rruck (1926). 47 N. L. li. per foot. Deft, exordsed no control [1927] N. Z. L. R. 140. — N*Z. 

459. — S. AF. , or direction over pltf. in tho oxeentlou 
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work continued to take precedence. His 
National Health Insurance cards were stamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, ho ceased working regularly & 
on Jan. 24, 1928, he was certified as suffering 
from silicosis. On a claim for compensation, 
the county ct. judge held on tliese facts that 
T. was employed under a contract of service 
& was a workman entitled to compensation. 
The CO. appealed : — Held : there was no 
evidence of any right on the part of the co. 
to control & direct how the work was to be 
done. The man was an independent con- 
tractor & not a workman within the meaning 
of the Act. — T empIaETon v. Parkin Wm. & 
Co., I/TD. (1929), 140 L. T. 519 ; 22 B. W. 
O. C. 110, C. A. 

2220. Add. Annotation : — Dlstd. Watson v. Govern- 
ment Instructional C'entre (Birmingham) 
(1928), 97 L. J. K. B. 596. 

2238. Add. Annotation : — Refd. Gcddes v. Dun- 
fermline District Committee (1927), 20 

B. W. 0. C. 815. 

2256. Add. Annotation : — Refd. Gcddes v. Dun- 
fermline District Ootmnil-tee (1927), 20 

B. W. C. 0. 815. 

2261. Add. Annotations : —Consd. McFarlane ik 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Refd. Muscroft v. Stewarts &; Lloyds 
(1928), 21 B. W. C. C. 274. 

2264. A dd. A nnotaiions Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357 ; Ferguson v. Shotts Iron Co. (1927), 20 
B. W. 0. 0. 741. Refd. Flanagan v. Ackers 
Whitley (1926), 19 B. W. O. V. 399 ; Baeburn 
V. Lochgelly Iron Coal Co. (1920), 20 
B. W. C. 0. 637 ; Muscroft v. Stewarts &; 
Lloyds (1928), 21 B. W. C. C. 274 ; Wiles v. 
Ellerman’s Wilson Line (1928), 21 B. W. C. C. 
194 ; Brown v. Aveling tSc Porter (1929), 
22 B. W. a C. 165. 

2276. Add. Annotation : — Refd. Raeburn v. Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 
037. 

2284. Add. Annotation : — Refd. Raeburn v. Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 637. 

2297. Add. Annotation : — Dlstd. Lee v. Breckman 
(1928), 1.38 L. T. 010. 

After this case add “ also, Nos. 2580- 
2589a, post.*' 


2299. Add. Annotation : — Consd. Lee v. Breckman 
(1928), 138 L. T. 610. 

2300. Add. Annotations : — As to (2) Consd. Lee v. 
Breckman (1928), 138 L. T. 610. Generally, 
Mentd. Tilling-Stt*vens Motors v. Kent County 
Council &> Transport Minister (1928), 97 
L. J. Ch. 371. 

2304. Add. Annotations : — As to (2) Refd. Raeburn 
V. liochgelly Iron & Coal Co. (1920), 20 B. W 
C. C. 637 ; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2308. Add. Annotations : — As to {\) Apld. Raeburn 
V. Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 637. Refd. Ferguson r. Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

2309. Add. Annotations : — Consd. Colo v. L. tSc 
N. E. Ry. (1928), 21 B. W. C. C, 87. Refd. 
Ferguson v. Shotts Iron (Jo. (1927), 20 

I B. W. C. C. 741. 

2310. Add. Annotations : — Consd. Colo v. fi. iSc 
N. E. Ry. (1928), 21 B. W. V. (J. 87. Refd. 
Kerguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 

• 2310a. Anthracosis.] — A plaiolayor om])loyed 

by a railway co. worked in tunnels on an 
average of two days a wtH‘k. From May 10 
1^0 Aug, 2, 1924, he was at work continuously 
in a long tunnel where' a considerable* amount- 
of we)rk was being done*, & the full train 
service was running. On Aug. 2, lie' euiughed 
up a lump of black stuff, & consulted a 
doctor, who, on Get. 1, ce'rtified ( iiat he was 
suffe?ring from anthracosis, a form of elust 
elisease. Ho obtaineid light weirk as a 
gardemer, but abaneloned that on Oe;t. 9, 1 925, 
did no further work. No notice of any 
acedelent was given, nor was any claim made', 
until he commciiiceid preioeedings for an 
awarel seime throe years after lu' had given 
up work as a ])lat-e*layer. The county e*t,. 
judge holel appet. had not elisediarged the 
luireie'u eif proving tlial- his past or pre'Si'nt- 
incapacity was due to injury by aceidt'nt 
wiiich areise out of e)r in tlui course ejf his 
employment by resirs. : tleld : the juelge 
was bound in law to come' tei tlie conclusion 
to which he diel, & the'i'i' was iiei misdirect ion. 
— Cole v. London A NeuiTn Eastern Ry. 
(Jo. (1928), 21 B. W. (J. C. 87, C. A. 

2316. Add. Annotations Apld. hJanagan v. 
Ackers Whitley (1926), lit B. W. C. C. 399. 
Consd. McFarlane v. Hutton (Stevedores) 


PART XIV. SECT. 4, SUB-SECT, 1. 

q Urariior of a riffht to lake 

timber.]- All agroeniont wlioroby a 
landowner ffrantn to another the 
right of access to his laud, to take 
timber therefrom for which the 
grantee pays a royalty is not a contract 
or “ part of or a process in the trade 
or calling of a farmer within Workers* 
Oompensation Act, s. 13, & oonsc- 
tjuently the landowner is not a principal 
A; cannot be mode Jointly & severally 
liable with the graiitoo pursuant to the 
provislonB of that sect. — Michaijuk v. 
McGreoob, [1929] N. Z. L. R. 245.— 
N.Z. 

2232 i. Foreigner resideni abroad - 
Accident to workman in this country .] — 
Scanlon v. Hartlepool Seatonia 
S.S. Co.. Ltd. (No. 1), [19291 1. R. 96.— 


PART XrV. SECT. 4, SUB-SECT. 8. — B. 

o i. Erecting electric cable for 

raihvay com'panv.Y-HMSix v. Oueat 


Indian 1’entn8itt.akRy.(192H), I. L. 
53 Rom. 203.— IND. 


PART XIV. SECT. 4, SUB SECT. 3.— D. 

la. Workman receiving weekly pay- 
ments from contnu'tor — Workman son 
of contractor.] — Held : although the 
contractor explained that he would 
not have made the payments but for 
the fact that the workman was his 
son, the facts justified the arbitrator 
In finding that the son had elected to 
take his father as liis debtor In the 
obligation to pay c.orapensatii)n, & he 
was barred from claiming against the 
principal. — Geddes v. Ditnfekmline 
District Committee, [1927] S. C. 797 ; 
20 B. W. C. C. 815.— SOOT. 


PART XIV. SECT. 6, SUB-SECT. 1.— 
C. (0). 

2282 ia. S. V. Bresand v. Northern 
S.S. Co., Ltd., [1928] N. Z. fi. H. 461,— 

N.Z. 


PART XIV. SECT. 6, SUB-SECT. J. - 
C. (d). 

sb. Tleart failure caused by strain — 
\o evah'vec oj eccessuie strain 
Whether injury by accident.] A ivork- 
man, who was employed as a bnisher 
in a mine, l)egaii a shift at 1 1 T).m. 
on Dec. 30. It was th(5 last sliift of 
tlio year, & tlio man worked more 
vigorously than usual in order to finish 
early for his own purposes. Abouli 
12.20 a.ni. on Dec*. 31, bo complained 
of a pahi In his side. He (JoUapsed 
while at work ahont ten minutes later, 
& died shortly afterwards. Death was 
duo to liearl. failure, caused by tiie 
strain of tlu* whf>l(5 work of tlio shift 
operating upon a diseased condition 
of tht^ heart. *I*hero was no proof of 
any jiartieular or exceptional strain, 
& it was not provi'd that the extra 
vigour with which the <let?oa8ed had 
been working caused his death : — 
JlfM : th(‘ arbitmUir was entitled to 
hold that, the workman’s deatlrwas not 
oaiisiHi by injury by “ accident ” within 
Workmen’s CJompensatiou Acte. — 
MILL\K V. fJOLTNKSH lllON GO., IjTD., 
[]92J»J S. C. (Ct. of Sens.) 420. -SCOT, 
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(1926), 06 L. J. K. B. 357. Dlstd. Ferguson 
r. Shotts Iron Co. (1927), 20 B. W. C. C. 741 ; 
Muscroft V. Btewaris He Lloy<ls (1928), 21 

B. W. C. C 274. 

2317. Add. Annotations : — Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
3.57. Distd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. Retd. Ferguson 
V. Shotts Iron Co. (1927), 20 B. W. C. C. 741. 

2817a. Workman with heart disease — Death from 
strain.] — A workman, employed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had left the* rails. He imme- 
diately complained of jiain. lie went to 
work the following day, A on his way home 
fell dead. Heath was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
]>eriod of yeai*s. Medic.al evidence veas given 
to the effect that tlui strain of lifting would 
t/cnd to make the workman’s condition more 
critical A. so h^ad to the collapse. I'lie (xmnt y 
c.t. judge lield tlie workirian’s death was 
caused by an a(‘(ddent, & he awarded com- 
pensation -Held : it was a question of 
fact, as to which there was evidence to 
suppoit the finding.— * FjiANAOAN v. Ackkrs 
Whitley & Co. (1926), 19 B. W. C. C. 399, 

C. A. 

.] — A stevt‘dore, who for many 

years had done his work wdthout ailing, while 
employed unloading a shij) had to lill a tub 
with iron ore, A- at a certain point in the 
transit of the tub to detlect it so as to allow 
it^ to clear an obstacle. WHiile pulling the tub 
into the right position he suddenly said 
“ Oh I ” ceased work for a moment, but, 
recovering, put sonu' iron ore into tlie tub, 
w'lien lie again felt ill A- stopped. H(* lay 
<lown, & within half an liour from his saying 
“ Oil i w^as dead. On a post ntorie^n 
examination it w^as found that he suffered 
from coi’onary disease of the heart, wliich 
sooner or later would have caused death - 
Hchl : death resulted from a strain incurred 
in the ordinary exercise^ of the man’s work, A 
this amountiHl to an accident, as to establish 
an accident it- was not necessary to iind a 
sudden or s})(‘cial str;iin, A fin award should 
be made in favour of the dependant. — 
V. IIiTTTON Brothers 
DORES), Ltd. (1926), 96 1.. J. K. B. 357 ; 136 
L. T. 547 ; 26 B. AV. C. C. 222, C. A. 

Annotutions: — Consd. Muscroft v. Stc>>art8 & Lloyds (1928), 
21 H. W5 C. C. 274. Apld. Hore v. Ociieral Stt'am Naviira- 
tion Co. ( 1 929). 22 B. W. C. C. 1 00. 


2327. Add. Annotations : — As /o (1) Refd. Raeburn 
V. Lochgelly Iron & Coal Co. (1926), 20 B. W. 
C. C, 637 ; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2331a. .] — ^A workman, employed as a 

ripiier, was subject to the disease of osteo- 
l»eriostitis, rendering his bones brittle & even 
liable to a spontaneous fracture, but he w^as 
abh^ to do his work, & in 1919, by an accident 
whilst so employed, suffered a fracture of his 
right femur. He received compensation, but 
in 1920 resumed work, <fc continued sf) to 
work until 1924, when the seam on which he 
was employed was shut down & he ceased to 
work. In Aug. 1925, he was out for a walk, 
<&; after walking two or three miles & while 
styfinding still his right tibia suddenly snapped, 
he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
iuus(4es of the leg became inelastic, & if he 
slii)pod his power of recovering himself would 
be affected. There was no evidence that 
he did slix-> when the tibia snapx>ed in Aug. 
1925. The county ct. judge held the injury 
was due to the lirst accident in 1919, 
awarded compensation 77 c/rf : there was 

no evidence to support the liiiding, & the 
aw'ard must be set aside. — Werrin v. 
United National C'ollieries, Ltd. (1926), 
20 B. W. V. C. 166, 0. A. 

2336. Add. Aniiotallons : — Distd. Tiawrenco v. 
Matthews (1924), Ltd. (1928), 97 I.. J. K. B. 
758. Consd. I^ee v. Breckman (1928), 138 
L. T. (UO. 

2339. Add. Annotations : — As /o (J ) Refd* Moule v. 
Marmite Food Extract Co. (1927), 20 B. W. 
O. O. 446. As to (2) Consd. Gorman v. 
Barclay Curie (1925), 19 B. W. C. C. 501. 
Refd. Robertson v. S.S. Appalachee, Rovira 
V. Same (1926), 136 L. T. 488. 

234<0a. .] — Pruce v. Havey, No. 2460b, post. 

2342. Add. Annotation : — Consd. Howells v. G. W. 
Ry. (1928), 97 1.. J. K. B. 183. 

2342a. .] — A dock bibourer was 

(MU ploy (^d to load cargo into a steamer in 
a (lock. He could have reached the slicd 
wliere he worked by a provided route over 
a metalled road, but as this was a long way 
round lie took a shorter cut, wliich involved 
his crossing a numb(*r of railway lines on 
the level, A; while doing so was knocked down 
tVe killed by a light engine. The county ct. 
judge found that deceased could have used the 


PART XIV. SECT. 6, SUB-SECT. 1.— 

C. (f) iv. 

sf. Facial paralysut — Resulting from 
chill.] — Award in workman’s favour 
upheld. — B ukt v. Buoicen Hill 
SouTU, Ltd. (1926), 26 S. R. N. S. W. 
307 ; 43 N. S. W. W. N. 69.— AUS. 

sk. Disease proceeding from hacilU .] — 
A disease proceeding frf)m haollli 
may bo a personal injury by accident. 
— Simpson v. I’inlayson (1926), 26 
S. E. N. S. W. 280 ; 43 N. S. W. W. N. 
60.— AUS. 

•1. Infective jaundice.] — Held: there 
was evidence on which the arbitrator 
was entitled to hold the contracting 
of the disease was an accident, Sc the 
workman’s doatih resulted from an 
injury by accident. — R aebxtbn v. 
Lochoklly Iron & Coal Co.. Ltd., 

1 1927] 8. C. 21.- SCOT. 


PART XIV. SECT. 6, SUB-SECT. 2. —A. 

2332 ii. Wlu'ro il cannot bo 

said that it was part of t,he workman’s 
duly to hazard, to suffer or to do the 
act which was the cause of his iujiirj', 
it follows that the a<3cldcnt w’as not 
one “ arising out of ” iho empIoyuK'nt, 
W'ithiu Workraoji’s Ckunponsation A(!i., 
R. 8. IS. 1920, c.. 210, h. 4 . — Kiduien 
r. BliOW'NINU liURAL MUNRTI'ALITY, 
[1928J .3 W. \V. IL 699.— CAN. 

p i, Fighting with fellow-work- 

r/wa.]— Appet. was employed in a room 
of rcsp.’s factory with instructions, 
he alleged, to prevent employees from 
other rooms from loitering there. An 
employee from another room having 
euliiivd, appet. oiffered him to leave, 
, following which hlow's ensued between 
I tills cmijloyee & appet.. Sc appet. 
1 received lacial injuries : — Held : the 


accident to appet. did not arise out 
of or m the course of ids employment. — 
Brown v. Albany Bell, Ltd. (1927), 
29 W. A. L. R. 132.— AUS. 

2337 i. “ In the course of the cmplog - 
Wells v. Morgan, [1928J 3 
W. W. R. 710.— CAN. 

q i. .] — Ralli Bros. v. Perumal 

(1929), I. Jj. K. r»2 Mad. 747.— IND. 

PART XIV. SECT. 6. SUB-SECT. 2.— 
B. (a) i. 

t i. .] — Holding v. South 

Australian Railways Comr.. [1925] 
S. A. S. R. 92.— AUS. 

c i. rarity due to wilful miscon- 

duct of workman.] -Baker v. New 
South Wales Hiilww Comrs. (1927), 
28 S. n. N. S. W. ru\ ; 45 N. S. W. VV. N. 

21. -AUS. 
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provided way through ilie docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
wdth the implied p(*rmission of the co.’s 
officials by a large number of workmen, Si as 
at the time w^hen tlie ac.citlent liapiiencHl lie 
was not doing anything wdiieh he was undt*r 
any obligation to do, tlie accident did not 
arise in the course of th(‘ employment : — 
Held : this was a misdirection. On the facts, 
the workman was on the (‘inployers’ premises, 
proceeding to work over an accustomed Si 
permitted, though not a provided, route, 
the accident arose out of k. in tlie course of the 
employment. — T1owfj.t.s v. (treat Western 
Ky. Co. (1928), 97 L. J. K. B. 1S3 ; 138 L. T. 
541 ; 21 B. W. C. 0. 18, C. A. 

ivnoiation : — Distd. IRack v. Hesporidcs S.S. Owners 

(1029), 22 B. VV. i \ C. 205. 

2347. Add. Annotation : — Refd. Anderson v. Hick- 
man U. & (k). (1928), 21 B. W. (\ C. 3(>9. 

2348. Add. Annotation : - Refd. Bve v. Britisli k 
Argentine Meat Co. (1923), Btd. (1927), 20 

B. W. C. C. 341. 

235b. Add. Annotation : — Refd. Black v. Hosp<‘rides 
S.S. Owmers (1929), 22 B. W. C. C. 295. 

2356. Add. Annotaiionn : Refd. Morrison v. 8.8. 
Aboukir, Woods v. Same (1928), 21 B. W. 

C. C. 103 ; Black r. Llespcrides 8.8. Owners 
(1929), 22 B. W. C. C. 295. 

2357. Add. Annotation Consd. Howells v. G. W. 
By. (1928), 97 L. J. K. B. 183. 

2360. Add. Annolaiiofis : — Apld. Howells i\ G. W. 
Jly. (1928), 97 L. J. K. 13. 183. Folld. 
Anderson v. Hickman H. <fc Co. (1928), 21 

B. W. C. C. 309. 

2364. Add. Annoiatiotis .‘—Apld. M‘Pherson 

Keid M‘Farlane (1920), 19 B. W. C. C. 575 ; 
Pruce V. Davey (1920), 130 L. T. (>01 ; 
Kobertson v. 8.8. Appalachee, Rovira v. 
Same (1920), 130 L. T. 488. Consd. By<* 
British & Argentine Meat t-o. (1923), litd. 
(1927), 20 B. W. C. C. 341 ; Moule p. Marmite 
Food Extract i)o. (1927), 20 B. W. C. C. 44(>; 
Howells V. G. W. By. (1928), 97 E. J. K. B. 
183 ; Black v. Hesperidos S.S. Owners (1929), 
22 B. W. C. C. 295. Refd. Anderson 
Hickman U. & (Vi. (1928), 21 13. W. C. V. 
309. 

2366. Add. Annotations : — Apld. Robertson r. 
8.8. Appalachee, Rovira v. 8am(‘ (1920), 13(> 
L. T. 488 ; Moule v. Marmite Food hlxtract 
Co. (1927), 20 B. W. C. C. 44(). Refd. Ander - 
son V. Hickman H. <fc Co. (1928), 21 B. W. 

C. C. 309. 

2368a. No obligation to use conveyance.] — 

Employers used female labour for the picking 
of potatoes on their farm. In order to iiKluce 
women to come from a distance, they provided 
a horse lorry to convey them to & from their 
homes, but the women were under no 
obligation to use the lorry. Th(' usual course 
was for the women, when they had finished 
their w^ork, to walk back to the employers’ 
yard, where the lorry was w'aiting. (3n a 
particular day the worker, having finis) u'd 
her work, was standing in the yard with hei* 
fellow-employees, & the employers’ foreman 
told them to load up on the lorry. The w’omen 
sat as usual witli their legs dangling over the 
side of the lorry. As tlie lorry left the yard 
one of the worker’s legs was crushed 
between the lorry a gate-post. The county 


ct. judg(‘ held that the worker was not in 
Hie yard under any express or implied term 
of her contract of sej vice, that tlie yard was 
not within tlie ambit of her work, that it 
was unneci^ssary for her to be tluTe either for 
the performance of lier dutu‘S or for the pur- 
pose of going h()nu‘, & made an award in 
favour of the employers. The worker 
appealed : — Held : the case was covered 
by authority, Si the aecidoiit arose out of & 
in the course of the worker’s employment. 
It is sullicient. for a workman to show that an 
accident occurs w4ieu he is on his employer’s 
promises Si travelling by a, iiermiited route. — 
Anderson v. Hiokman H. A: Co., Ltd. (1928), 
21 13. W. C. C. 399, C. A. 

2369. Add. Annotation : — Refd. Robertson v. 8.8. 
Appahachee, Rovira Same (192()), 139 E. T. 
488. 

2370. Add. Annotation : — Refd. Robertson v. S.S. 
Appalachee, Rovira Same (192()), 139 E. T. 
488. 

2370a. - - ' Different boat used by workman.]- 

Robertson V. Appalachee (Owners), Ru- 
viRA p. Same, No. 25.52a, post. 

2372. Add. Annotation : — Consd. Gorman v. 
Barclay Curie (1925),. 19 B. W. C. C. 594. 

2381. Add. Annotation : —Distd. Staridtu v. Smith 
(1927), 20 13. W. C. 305. 

2384a. .] -A butcher’s boy was allowed to go 

home for his tea, for which ilit*ro was not a 
fixed time, & generally ho was told tp deliver 
or take orders from customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle. Si on Dec. 17, J929, he was 
told he might go for liis tea, Si. was to deliver 
an order on the way, Si take two orders 
coming back. He delivered the ord(*r, had 
his tea., Si was bicycling back, but before he 
liad called for the two orders he was knocked 
<lown by a motor lorry Si injured. The 
i‘ouniy (5t. judge found that at the time of 
the accident the boy was engaged on his own 
jilTairs in returning from tea, & that the 
accident did not arise out of Si in the course 
c)f his employment : — Held : there was 
evidence to support the finding, Si no mis- 
dire(!tion.— Lye v. British Si AitGKNTiNE 
Meat Co. (1923), Ltd. (1927), 20 B. W. C. C. 
311, C. A. 

2384b. .J -A workman employed on a night 

shift wa.8 pi emitted to leave the premises to 
g(‘t his supper. There was no necessity for 
this, Si he could do as he pleased. He did 
in fact leave the premises for his sujipcr Si 
met with an accident in a public street : — 
Held : the accident did not arise out of 
in the course of the employment, betjause at 
the time of the accident the workman was 
not doing anything in discharge of a duty 
which he owed to his employers. — Moule v. 
MaPwMIte Food Extract Co. (1927), 20 
B. W. C. C. 446, C. A. 

2388a. .J —A watchman was f'lnployed on an 
(‘state in which sewers were being constructed 
in a trench by the sid(^ of a highway. He 
could go anywhere on the estate, but had to 
give special attention to the open trench 
Si to look after the red tights at night-time. 
He was provided with a watchman’s box Si 
a coke brazier. During one of his watches, 
which was twenty -four hours m length, he 
took the braziiu* int.o a workman’s day shelter 
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on the estate, but 300 yards from the trench, 
covered the shelter completely over with a 
tarpaulin, took his boots off, h lay down to 
sleep. He was latcT found dead in this 
situation, havinj^: been suffocated by the fumes 
from the coke brazier. On a claim by the 
widow tfje county ct. judge held that, as the 
deceased was on his employer’s premises in 
pursuance of his duty, the accident arose 
out of & in the course of the employment. 
The* employers appealed : — Held : there was, 
on the evidence, no causal connection 
between the emi^loyment the death, &, 
therefore, the accident did not arise out of 
Ac in the course of the employment. — 
Hu(’KLAND V. Fhench (W. & C.) (1929), 45 
T. L. K. 193 ; 22 B. W. C. C. 132, C. A. 

2401. Add. Annotaiione : — Consd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. O. C. 612. 
Apld. Gorman v. Barclay Curie (1925), 19 
B. W. C. 0. 564. 

2407. Add. Annotation : — Refd. Altobelli v. Ellis 
(1926), 136 L. T. 602. 

2409. Add. Annotation : — Refd. 8t-<*phen v. (vo<)por, 
11929] A. V. 570. 

2415. Add. Annoiatiouft': — Consd. Altobelli v. Ellis * 
(1926), 136 L. T. 602 ; Edwards v. Gwauncae- 
gurwen Colliery Co., .Tames v. Same, .Tenkins 
V. Same (1926), 96 L. .T. K. B. 337 ; James 
V. Penderyn LimesUme Quarries (Ilii'wain) 
(]9;36), 20 B. W. C. 0. 27 ; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. 0. 0. 726 ; 
Clarke v. Southern By. (1927), 96 L. J. K. B. 
572; Stephen r. Cooper, 11929] A. C. 
570. Apld. Davison v. Ibdmside Ac Houtli 
Moor C’ollieries, Napp(^r v. Larnbton, lletton 
&> Juicey Collieries (1929), 140 h. T. 511. 
Refd. Durie v. Anchor- Donaldson Line (1925), 
19B. W. C.C. 512. 

2425. Add. Annotations : — Consd. Edwards v. 
Gwauncaegurw'en Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J, K. B. 
337; Clai'ke v. Southern By. (1927), 96 
L. J. K. B. 572. Apld. Howells v. G. W. By. 
(1928), 97 L. .r. K. LI. 183; Stephen r. 
L’ooper, 11929] A. V. 570. 

2426a. Alighting from train in motion.)— 

Altobelli v. John Ellis & Sons, Ltd., No. 
2574 a, jiost. 

2430a. Taking short cut through danger area.] 

— The deceased workman was a general 
labourer* employed by resps. as a stand-by 
man around a mechanical navvy to assist 
the engine-driver. During a short interval 
when he w^as not required at the navvy, he 
went away to a neiglibouring kiln to warm 
his hands or to waim himself, which he was 
entitled to do. He returned to his proper 
place for his work by taking a “ short cut ” 
which brought him under the bucket of the 
navvy. This he had been w^amed by his 


employers not to do. As he was proceeding 
back to work by this “ short cut,” the engine- 
driver’s foot slipped off the controls, with 
the result that the bucket fell on the 
workman’s head & killed him : — Held : the 
workman was perf owning the work which 
he was employed to do in a way in which he 
was warned not to do it, but he was, never- 
theless, doing something for the purposes of 
his employment. The case therefore came 
within Workmen’s Compensation Act, 1926 
(c. 84), s. 1 (2), & the widow was entitled 
to compensation. — Brotherton v. Jack- 
son (J. & A.) (3928), 98 L. J. K. B. 76 ; 140 
L. T. 271 ; 21 B. W. 0. C. 382, C. A. 

2437. Add, Annotations : — Consd. Altobelli v. Ellis 
(1926), 136 L. T. 602 ; Clarke v. Southern 
By. (1927), 96 L. J. K. B. 572. Refd. 
Davison v. Holinsidc & South Moor Collieries, 
Napper v. Lambton, Hetton & Joiccy 
Collieries (1929), 140 L. T. 511. 

2439a. Farm hand adjusting mower.] -^A workman 
employed as a harvest hand on a fai‘m was 
engaged in driving a two-horse mower with 
a cutting-blade for cutting the com, & had 
occasion to replace a chain whicli had become 
detach(*d from the back-band of one of the 
horses. He did not put the cutting-blade 
out of gear, but stood up from liis seat on 
the machine & attempted to walk out on the 
I)ole between the hoi’ses in order to reach the 
detaclied chain. There was no express 
prohibition against walking on the pole, but 
the customary proper method of replacing 
a chain was to stoi) the mower, put the 
cutting-blade out of geai‘, fasten the reins, 
dismount from the machine & walk to the 
horses’ lieads. The weight of the worknmn 
on tlie pole caused the horses to starts setting 
the cutting-blade in motion. He fell on to 
the bhule A was seriously Ac; permanently 
injured. In a claim for compensation the 
arbitrator found that the injury sustained 
was not due to an accident arising out of the 
employment. On appeal by the workman 
it was hold by the Second Division of the Ct. 
of Session that there was evidence on which 
the arbitrator could make that finding. 
The workman again ai)pealed : — Held : the 
accident arose from an added peril to which 
the workman had voluntarily exposed him- 
self Ac/ consequently did not arise out of his 
employment. — Stephen v. C^ooper, [1929] 
A. C. 670 ; 98 L. J. P. C. 97 ; 141 L. T. 300 ; 
45 T. L. B. 413 ; 73 Sol. Jo. 268 ; 22 B. W. 
V. C. 339, H. L. 

2440. Add, Annotation: — Consd. Poland v. Parr, 
[1927] 1 K. B. 236. 

2446. Add. Annotation : — As to (1) Refd. James v, 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. O. 27. 

2447. Add. Annotations : — Apld. Painter v. 0. Ac 
S. L. By. (1926), 20 B. W. 0. 0. 157. Refd. 


PART XIV. SECT. 6, SUB-SECT. 2.— 
D. (b) i. 


exposed 

himself to any ifreater risk than that 
to which an ordinary traveller in the 
train would have been exposed, & the 
accident had arisen out of his employ- 
ment. — O ruat Indian Peninsular 


Ry. Co, V. Kashinath Ohimaji (1927), 
1. L. R. 62 Bom. 45.— IND. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (b) ii. 

g i. Worktnan urinating hy 

stationary truck — WUliout prelimtnari/ 
inquiry as to shutUing.} — ^M‘Intosh v. 


Carmiouarl, 11029] S. C. (Ct. of Sess.) 
200.—SCOT. 

■p. Workman employed to wetter sheep 
look after db bring in horses — DeaJlh 
through acddenial discharge of gun — 
Use of gun expressly forbidden.\^Hetd : 
the aoddeut did not arise out of 
deceased's employment. — DoBizzi v. 
Maokbt (1926), 27 W. A. L. R, 93.— 
AUS. 
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Vickers v. Miners, Thames Steam Tug &> 
Lighterage Oo. v, Ingram (1 927), 96 L. J. K. B. 
490. 

2448a. — ,] — A porter, after a gate of 

a train had been slmt, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gathered speed 
very quickly, was carried into the tunnel Sd 
seriously injured. He acknowledged that 
the only time a porter had a right to be on the 
platform of a train was for the purpose of 
removing luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of ttie employment, & as the act 
that caused it was not done for the purposes 
of & in connection with the employers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment : — 
Held : there was evidence to support the 
award, & no misdirection. — Painter v. City 
& South London Ky. Oo. (1920), 20 B. W. 
0. C. 167, C. A. 

2452. Add, Annotations : — Refd. Durie v. Anchor- 
Donaldson Line (1926), 19 B. W. C. C. 612 ; 
Gk>rman v. Barclay Ourle U926), 19 B. W. C. C. 
664. 

2456. Add, Annotations : — Consd. Pruce v. Davey 
(1926), 136 L. T. 601 ; Kobertson S.S. Appa- 
lachee, Rovira v. Same (1920), 136 L. T. 488 ; 
Moule V, Marmitc Food Extract Co. (1927), 
20 B. W. C. C. 446. 

2460a. Farm labourer — Carting turf to own 
cottage.] --Applt. was employed by rosi)., 
his cousin, as a farm labourer. Ho had all 
his meals in the farmhouse &; was paid 10«. 
a week. Resp. allowed him to cut turf A use 
it for his own purposes, & also allowed him to 
have the use of a horse Jk, cart to cart the turf 
to his cottage. While so carting it, lie was 
run into by a motor car & received serious 
injuries ; - He/d ; the accident did not arise 
out of & in the course of applt. ’s employment. 
— Standen V, Smith (1927), 20 B. W. C. C. 
306, C. A. 

2460b. Leaving premises to purchase provisions.] — 

Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the shop & went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. Wliile 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
killed. Deceased paid for lus own milk for 
his tea, & if he chose to might have got his tea 
out : — Held : the injury having occurred at 
the time when deceased had left the place of 
the course of his employment to get the milk 
for his tea at his own cost for his own pu^oses, 
the accident did not arise out of & in the 
course of his employment, as he was not with- 
in the test laid down in Parker v. Black Hock 
(Ovoners), No. 2466, & by Lobd Atkinson in 
8U Helens Colliery Co,f Ltd, v. Hewitson, 
No. 2364.- Pruce v, Davey (1926), 136 
L. T. 601 ; 20 B. W. C. C. 237, C. A. 

2472. Add, AnnotcUion : — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v, 

PART XIV. SECT. 6, SUB-SECT. 2.*— 

E. (a). 

St. Workman standing by open door 


Same, Jenkins v. Same (1926), 136 L. T. 
494. 

2479a. .]— A young girl was injured 

while cleaning a machine for pulping cheese. 
She was employed to dust bottles & sweep 
the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused: — Held: as the 
girl was injured when doing something entirely 
different in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case. — Dennison v, 
Keiller, Ltd. (1926), 19 B. W. C. C. 409, 
C. A. 

2483. Add, AnnoiaHon : — Refd. Clarke v. Southern 
Ry. (1927), 90 I.. J. K. B. 672. 

2486. Add. Citation L. T. 208. 

2488a. Riding on engine.]- -The duty of C., a 
workman in the employ of the S. Railway% 
required him to go from point A. to point B. 
on their premises. Instead of going by a 
publi<‘. road he proceeded to walk along the 
permanent way, a shorter route*, in disregard 
of an emphatic ]>rohibition. 1 1 was a common 
practice, a(‘.quies(;ed in b> the* railway’s 
responsible ollicers, though forbidden by 
their rules, for workmen passing beWeon A. 
& B. to travel on an (*ngine if one happened 
to be runmng at a convenient time. When 
C. had walked about thrf‘e-qucarters of the 
distance along the line an engine going in 
the same direction passjHl him at a low speed, 
&, to save himself tiie trouble ot completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously & permanently injured. 
The county ct. judge found that, although 
the prohibition was a very real one, 0. was 
entitled to compensation, as he was acting 
“ for the purposes of & in connection with ” 
the railway’s business within Worknuui’s 
(Compensation Act, 1925 (c. 81), s. 1 (2) : - 
Held : the above sub-sect, did not extend 
compensation to workmcm who were not in 
their employment at all, A;, as C. in going into 
a definitely i>rohibited area, had gone outside 
his sphere of (*m])loyment, he could not 
recovtT. — Clarke v. Southern Ry. CCo. 
(1927), 96 h. .1. K. B. 672 ; 137 J.. T. 260 ; 
20 B. W. C. C. 309, C. A. 

Ativohitioti • -Distd. Brotlu'Kcm r. JjickKon (ll)2S), 1)S L .1. 

K. H. 70. 

2489. Add, Annotations:- Consd. Edwards v. 
GwauncaeguTwem Colliery Co., .lames v. 
Same, .feiikins v. Same (1920), 96 L. J. K. B. 
337 ; .lardine v. Steel Co. of Scotland (1926), 
19 B. W. C. C. 726 ; Clarke v. Southern Hy. 
(1927), 96 L. .1. K. B. 572. Apld. Stephen 
c. Cooper, |1029J A. C. 570. 

2492a. — --.] — Some miners had been conveyed 
from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permitted for oacdi shift. 
Subsequently the employers provided a 
“ spake,” i,e., a train of special vehicles 
containing seats. Dn the occasion of the 
i accident the driver in charge of the spake, for 


of railway carriage — In disobedience of employer was liable.- — Gukat* Indian 
notice.] — Held: tbe notice was framed Pbninhulau Rv. Co. v. Kashinath 
for seonring the safety of passengers Chimaji (1927), 1. L. H. 52 Bom. 45.— 
in general, & not of workmen, & the IND. 
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some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs was proliibited, but did not complain. 
The train of tubs broke & ovei’turned, & two 
of the miners were killed, & one was slightly 
injured : — Held : the prohibition w’^as of the 
class that dealt with conduct within the 
sphere of the employment, & Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2), 
applied. It was necessary for the emx)loyers 
that the men should leave within a specified 
time, the act was done for the purposes of 
the employers’ trade or business, & compensa- 
tion should be awwded to the dependants of 
the two miners who were kill(‘d, but not to the 
slightly injured miner, who was, for that 
reason, not covered by sect. 1 (2 ). — Edwakds 
V. GW^AUNCAEGUUWEN (k)LLTERY CO., JAMES 

V. SAivtE, .Tenkins V, Same (1926), 90 L. J. 

K. B. 387 ; 130 L. T. 494 ; 20 B. W. C. C. 
75, C. A. 

m Consd. BroiluTlon v. Jackson (1028), 08 L. J. I 
a 1 

2494. Add. Amiolaliom^ : — As (1) Rcfd. James 

V. Penderyn Limestone Quarries (Hirwain) 
(1920), 20 B. W. (-. 27 ; Steplien v. (k»oper, 

[1929J A. C. 570. 

2494a. .] — A shunter was employed to accom- 

pany a short train & to get down to open 
gates, through which the train had to x)ass, 
also to do the necessary shunting. He 
should have ridden in the front waggon, but 
used to ride by means of his coupling stick 
on the bufler so as to enable him to get off 
on more easily. Whilst so engag(‘d the 
train went over a stone &. jolted him off, ^ 
the injury he received resulted in the loss 
of a leg. Riding on a waggon by means of a 
tioupling pole was i)x*ohibited : — Held : the 
j)rohibition w’as not one defining the sphere 
of the man’s (‘.mployrnent, though the brt'ach 
of it, apart from Workm(*n’s Oomxxensation 
Act, 1925 (c. 84), s. 1 (2), would have pre- 
vented the accident; arising out of the employ- 
ment. ’JJiere was evidence to support the 
finding of the county ct. judge that the act 
done was for the purposes of <te in connection 
with the employers’ tirade or business, & the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the emiiloyment. — J ames v. 
Pendeuyn Limestone Quakkies (Hirwain), 
Ltd. (1920), 20 B. W. C. C. 27, C. A. 

AnnoUdion.'> : — Apld. Dmistni r. Holinsidc South Moor 

OollioncH, Nhhik‘I i\ Jjtnnhtoii, Jlcttoii A. .fojccy ( ’olliiM’ios 

(11)2!)), MO !.<. T. oil. Befd. Stokoe r. JMickley Coal Co. 

(1028), 188 1;. T. :>«(). 

2496. Add. Armoiaiion : — As to (1) Refd. Edwards 
V. Gwauncacguiwen Colliery Co., James t;. 
8ame, Jenkins v. Same (1926), 96 L. J. K. B. 
337. 

2499. Add. Annotations: — As to (1) Consd. 

Edwards v. Gwauncaegurwen Colliery Co., 
James v. Same, Jenkins r. Same (1926), 96 

L. J. K. B. 337 ; Apld. M’Corquindale v. 

PART XIV. SECT. 6, SUB-SECT. 2.— 

E. (b) iii. 

2498 iii. Firing shots — 

Shot Jirer connectina cable unth charge — 

Premature firing bg mirier,] — IfeUl : the 
shot firer was entitled to compensation. 

— Wood v. Gaksoube Colliery Co., 

Ltd., [1927] S. C. 877 ; 20 B. W. C. C. 

837.— SOOT. 

b i. Fireman converting electric 

detonator into fuse detonator.] — Held: 


Carnbroe Coal Co. (1926), 20 B. W. C. C. 689. 
Consd. Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 572. Distd. Wood v. Garscubo 
Colliery Co. (1927), 20 B. W. C. C. 837 ; 
BrotbeHon v. Jackson (1928), 98 Ij. J. K. B. 
76. Refd. Dennison v. Keiller (1920), 19 
B. W. C. C. 409. As to (2) Apld. Edwards 
V. Gwauncaegurwen (Jolliery Co., James 
V. Same, Jenkins v. Same (1926), 96 L. J. 
Iv. B. 337. Consd. James v. Penderyn 
Limestone Quarries (Hiiwain) (1920), 20 
B. W. C. C. 27 ; Carter v. British Thomson- 
Houston Co. (1927), 137 L. T. 329. Apld. 
Stokoe V. Mickley Coal Co. (1928), 138 L. T. 
566. Refd. Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 572. Generally, Refd. Davison v. 
JTolmside & South Moor Collieries, Kapiier v. 
Lambton, Hetton & Joicey Collieries (1929), 
110 L. T. 511. 

2501. Add. Annotations: — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., J ames v. Same*, 
Jenkins V. Same (1926), 96 L. J. K. B. 337. 
Distd. Carter v. Britisli Thomson-Houston 
Co. (1927), 137 L. T. 329. Refd. James v. 
Penderyn limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27 ; Stokoe v. Mickley 
Coal Co. (1928), 138 L. T. 566 

2506. Add. A nyiotaiions : — Consd. Stokoe v. Mickley 
Coal Co. (1928), 138 L. T. 666. Refd. Guest 
V. Gaston, [1927J 1 K. B. 1. 

2506a. .] — S., a stoneman, was 

employed by resps. driving a drift through 
rock "by shotfiring & was found dead 
within three yards of the woi*king face, his 
body being very badly daTnag(‘d & his left 
arm ixractically blown off, he being a left- 
handed man. The drill & ratchet were found 
burnt, broken, & t wisted a few yards from the 
working face, & the standard somt‘ way from 
the face & undamaged. The drill & ratchet 
together with the standard were used for 
drilling holes to put the shots in, but if a 
shot misfirc'd k the stemming was drilled 
out the standard was not used. S. was a 
licensed shot firer, & his duty would be to 
deal with the case of a niistire, hut the use 
of a hole in which a shot had misfired was 
prohibited, as also the drilling out of it the 
stemming in order to put in another charge, 
it being directed that a fi’csh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
county ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
motive was to save himself the trouble of 
drilling a fresh hole, lie was not at the time 
of the accident doing an act for the purposes 
of & in connection with the employers’ trade 
or business witliin Workmen’s Compensation 
Act, 1925 (c. 84), s. 1 (2), &; his dependant was 
not entitled to recover compensation 
Held : the personal motive uf the man in 
doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 

cigarette was ** burning material ’* 
within Coal Mines General Regulations, 
1913, r. 12; (2) there was evidence on 
which the arbitrator was entitled to 
hold that the workman had been 
guilty of serious & wilful misconduct, 
in respect that the facts showed that 
be had created a dangerous situation 
as a result of a deliberate act of the will. 
— Smith v. Wemtss Coal Co., [1928] 
S. C. 180.— SCOT. 


the workman, when Injured, was doing 
an act not within the scope of his 
employment, &, even assuming It was 
done for the purposes of the employer’s 
business, it was not an act to which 
Workmen’s Compensation Act, 1923 
(c. 42), 8. 7, applied. — M'Corqutndale 
V. Carnbroe Coal Co., Ltd., [1927] 
S. 0. 14.- SCOT. 

d i. Allowing burning material to lie 

ahouf mimrA n BTnnnl/lArinry 
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of & in connection with the employers’ trade 
or business, & as the man was engaged at the 
working face within the spliere of his employ- 
ment ho must be deemed to have acted for 
the purposes of & in connection with the 
employers’ trade or business, &, though doing 
a prohibited act, ht) was brought back within 
sect. 1 (1), & comi)ensation was payabhi as for 
an accident arising out of At in tlu^ course of 
the employment.— 'S tokof. v. MicivLKY Co An 
Oo., liTD. (1928), 138 L. T. 560 ; 21 B. W. 
C. C. 70, C. A. 

Anuoldtiou Refd. DavibOii V. ^ 8uulh Moor 

CollicxioR, Nai»])er v. Laiuhtoo, HfLtoJi & Joicey UoUiorios 
(192U), 140 L. T. r>ll. 

2511. Add. Citations 96 L. J. P. C. 17 ; 136 
J^. T. 66. 

Add. Annotatloyis : — As to (2) Consd. Tames v. 
I*enderyn Lim(‘stone Quarries (Hirwaiu) 
(1926), 20 B. W. C. 0. 27. Apld. 8iokoe v. 
Mickley CoalOo. (1928), 138 J.. T. 566. Refd. 
Davison w He )li aside A: South Moor Collieries, 
Napper V. J.jambton. Hetton At Joicey 
Collieries (1929), 140 L. T, 511. 

2512a. — .] — Davison v. ITolmsidf At South 

Moor CoLLiUK IKS, Ltd., Napukr ?’. liAMUToN, 
Detton At Joicey Collieries, J/td. (1929), 
140 I.. T. 511 ; 45 T. L. 11. 188 ; 22 B. W. 
C. C. 51, C. A. 

2512b. Riding on journey of trams.J A muu r 

At his son, working on the same shill, had to 
return i-o the pit shaft by the main dnfl along 
which journeys of trams w(*re being hauliMl. 
While they vere retuJ’inng, the cable of a 
journey of trams broke At ran back some 
twenty yards. The son was then lound to 
be pinn(‘d underneath the corner <4 an over- 
turned tram At the fatlier was found lying 
across anotluT derailed tram, hohling the 
signal rope At seriously injuivd. Tlie boy died 
immediately At the fathei* died two days lai(‘i*. 
TTk' w4dow claimed compensation on bt'half 
of herself At Ikt sur\ivTng children. TIh 5 
county ct. judge found that the workman had 
been ridmg on tin* journey oi trams contrary 
to the jirohibition contained in Coal Mines 
Act, 1911 (c. 50), s. 13 (2), A^ consequently 
was not acting in the course* of his employ- 
m(*nt at the tune oi the aiTudeut. He 
therefore madi* an award in favimr of Hie 
employ(‘rs. The deiiendants ap]M*a.l(‘d : 
Held : there was evidence to siqjport Hie 
finding At no misdirection. “Edwards v. 
Ocean Coal Co., Ltd. (1929), 22 B. W. C. C. 
254, (\ A. 

2515a. Workman entering prohibited place by 
mistake.] — A series oi cubicles lor electib al 
works were in coarse of being litted up, sium* of 
which had been completed At contameil live 
ehiidrical machineiy, At wci’c locked, ’fhere 
was an express order to the workmen not to 
enter the conijileted cubicles. The cubicles 
being worked upon were quite close* to those 
linished, being in the same scales. The work- 
man, a very com])etent man at his job, was 
V(*ry short-sighted, A: wiis found electrocuted 
in one of the comjileted cubicles, lie having 
unlocked the others. The county ct. judge 
drew the inference that the workman liad 
entered a completed cubicle >)y mistake. A: 
was there tor the purjioses of iiis cmplovers’ 
trade or business. A: that the accidi*nt arose 
out of A^ in the coursi* of his employment : — 
Held: there was evidence to support this 
inference of fact, &> although the workman 


was acting contrary to a prohibition. Hie 
acci<h‘nt must be deemed to arise out of Af 
in the course of the cmploymient. — CARTER v, 
British Titomson-Houstdn Co., Ltd. (1927), 
1.37 L. T. 329 ; 20 B. W. C. C. 331, C. A. 
2535. Add. Annotaiiox :--Refd. Edwards v. Gwaun- 
caegurwim (V)llieiy (!o., James v. Same, 
Jenkins r. Same (1926), 96 L. J. K. B. 337. 

2547. Add. AtnwtalioH : As lo (2) Refd. Durio v. 
Anclior- Donaldson Dine (1925), 19 B. W. 
i\ ( \ 512. 

2548. Add. AiuiotatioHS : Apld. Morrison v. S.S. 
Aboukir. Woods v. Same (1928), 21 B. W. 
C. C. 163. Refd. Black v. Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 295. 


2552a. Drowned when using boat not provided by 
employer.] — h^vc sailors got Ica-vi* to go on 
tihova. 3’he bo’sun said that Hi(*y wei’e not 
bound to bt* back in Hit* shi]) until 6.15 a.m. 
A launch had been ‘'idl'd to take the 
sailors on ]t*avc to Hm* shore A." ba,{“k again, A 
the captain t.old the men that, the last journey 
to Hu* shi]) by Hie launch would be made at 
8 j).m., A Hud. if tli(*y came ba.ek Jat(‘r than 
Hiat, UuA would have to liiid some other 
means ot returmng t.o tlu* .ship, ’fhe men 
desired to (‘Ujoy tlu'ir l(‘a\ e t.ill late*!’ t.hiin 
8 xi.m., A tri<*d to arrange with Hie man 
who worked the laiineli to ( ()iiie lor them at 
10 x>*Ri-» offering t.o iiay him 2.s. each, but 
Hu* lainudi nevu'i* came toi* them at 10 xi*tn*» 
so 1 hey" got into the hrst boat handy, a dinghy', 
A boiT()\V(‘d a. scull with vvliieh t lu*y x»ro])elled 
Hu* ilinghy Irom tin* stern. The dmgJiy, 
though Hu* nii‘n were unaware of it, was 
rot.t(*ri A sank, Hu* result, Ixurig that, three of 
tlu* live nu*Ti wt'fe drow'iied : - Jfcld : there 
was no contra ctual obliga.iion on the deeeasi'd 
iiu'ii t.o i*t*tairn t.o tlu*ir shix> by the boat, t lu'y’^ 
used, which was not x>i‘<>vjded by the oni- 
jjloyt'rs, A as no such duty w'as on the men 
t.o us<‘ t.ha.t boat.. Hie aeiadint b> which t iu'y 
lost their hv'es w'a,s not. in tlu; eoui'se ol ]u‘r- 
forniing simie iluty arising out ot t hen* ( oii- 
tract of s('rvi(;e, or, in other words, m tlu* 
course oi Hu'ir t iuidoynunt. — ItoRERTSON v. 
Auralachee (Dnvni-:r's), Kovtrx r . Same 
(1926), 1.36 1j. T. iS8 ; 20 B. W. C. tk 57, 
C. A. 

-Consd. viornseii r. SS. Aboukir, u. 

Same (I'.rJ.S). iil U. W. C. \U'> ; Dim k u. Uehi.rmUvs S.S. 

UwiK-f-! Ji. \V. C. lill.L 

2552b. Standing up in boat to take hold of gang- 
way Boat sinking.l— M. A \W \v^*re memlx rs 
of the crew of a ship lying m a, river about 
twentv-live feet from the W'Jiarf. The sliip 
X>rovi(U*d no boat for Hu* going 

to or from tlie shore. A game of lootbalJ 
was l)(*ing pl^y^d on shon*, at which the, 
earitain A some of Hu* ollici'is were ])resent 
A in whieli M. took xmrt. On returning to 
the wharf after the game M. IvajU'd V\ ., 
who got into a, canoe at the loot of the gang- 
woy & fetclii'd M. Wh.'ii -M. «l> 

}ioId oC Uie, ganK'Viiy, Ui.' (■.■ukic iillf.l. A: b.jUi 
lu. n wore drowned. The roiitdy ct. judge 
held till- accidi-nt' wa.s <iccasioncd by a 
reasonable attcnii>t lo get. Ja.ld of Ibc gang- 
wav, such attciiij.t iiivolv.-d more than an 
ordinary risb ol navigation to which an> 
passenger would be .■^•l.oscd, Ai was an act 
.specidcally connected with his employment 
(U the ship, & he made an award m favour 
of tlie dependants in both eases, on the 
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ground that both men had been drowned in 
an accident arising out of & in the course 
of their employment : — Held : there was 
evidence to support the finding. — Morrison 
V. Abouktr (Owners), Woods v. Same 
(1928), 21 B. W. 0. 0. 163, 0. A. 

2659, Add, Annotations: — As to (3) Apld. Howells 
V. G, W. Ry. (1928), 97 1 . J. K. B. 183. Refd. 
Jardino v. Steel Co. oi Scotland (1920), 19 
B. W. C. C. 720. 

2561a. Seaman crossing barges instead of using 
boat.]— “A sailor who was on shore on leave 
from Ills sliip returned to the ship by walking 
over barges which lay between it &; the 
quay, while doing so, fell into the water 
A was drowned. The emi)loyers liad i)ro- 
vided ii boat boatman for the members 
of the crow to get from & to the ship, but 
most of the crew used the way over the 
hargoH, A: that w^as acquies(jed in by the 
otlUu'rs : — Held: the sailor being under no 
obligation or duty to his oinployoi^ to return 
by this moans, was not in the course of his 
omploynK'ut in so doing, & therefore the 
a.ccid(‘nt did not. arise in the course of the 
employment. — B lack v, Hespekides S.S. 
Owners (1929), 22 B. W. 0. C. 29.5, O. A. 

2569. Add. Annotation : — Refd. Gorman v. Barclav 
Curie (1925), 19 B. W. C. C. 564. 

2572. Add. Ayinoiations : -Kxpld. Edwards v. 
Gwaun(!aegurwen Colliery Cb., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337. Consd. Clarke v. Southern Ry. (1927), 
96 Jj. J. K. B. 572. Refd. .fames v. Penderyn 
Limestone Quarries (Hirwain) (1926). 20 
B. W. C. C. 27; Stokoe v. Mickley Coal Co. 
(1928), 138 L. 5()6 ; Davison v. Ilolmside 

South Moor Collieries, Nappor r. Jiambton, 
Uetton Ac Joicey Collieries (1929), llU L. T. 
511. 

2573. Add. A nnolafio77s :~ —Consd. Dcumison 
Kciller (1926), 19 B. W. C. 409. Apld. 
Steplicn V. Cooper (1928), 21 B. W. C. C. 
543 ; Davison 'iK Ilolmside Ac South Mt)or 
Collieries, Napper v. l^mbtori, Hetton Ac 
.foicey (^dlieries (1929), 140 L. T. 51 1 . Refd. 
.lames v. Pendoryn Tjmestonc Quarries 
(liirwain) (192(5), 20 B. W. C. C. 27 ; Brother- 
ton r. Jackson (1928). 98 L. J. K. \i. 76. 

2574a. .J- -1 )eceased was a mosaic worker em- 

])loyed by applts., who had a flooring con- 
tract at Jv., Al- deceased was (jari’ying out at 
K. mosaic work for the purposes of the 
contract. It was the duty of deceased to 
travel by train from L. to K. daily, Ac he was 
paid by a})plt.8. for the time occupied in so 
t ravt'lling, his railway ticket was also paid 
for by applts. Deceased, having gone to 
sleej), got out of the train whilst it was in 
motion leaving K. Ac slipped on the platform 
as he land('d, fell heavily on his back, his 
head striking the platfoiin violently, Ac died 
of the injuries received : — Held : though 
d(iceased was in the course of his employment 
while travelling in the train, he was com- 


whlch did not aris(3 out of the employment, 
but under the above sect, it must be deemed 
to arise out of At in the com’se of the employ- 
ment as having been done in pu;rsuance of Ac 
for the purposes of the employers* trade or 
business, & the act done was not so contrary 


sphere of the employment, & his widow was 
entitled to compensation. — ^Altobeixi v. 
John Erxis Ac Sons, Ltd. (1926), 136 L. T. 
602 ; 20 B. W. C. 0. 100, C. A. 

2578. Add, Annotaiions : — Apld. Lye v. British & 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 341 ; Moule v. Marmite Pood 
Extract Co. (1927), 20 B. W. C. 0. 446. 
Refd. Pruce v. Davey (1926), 136 L. T. 001. 

2579. Add. Annotations : — Consd. Moule v. Mar- 
mite Food pjxtract Co. (1927), 20 B. W. C, C. 
446. Refd. Gorman v. Barclay Curie (1925), 
19 B. W. C. C. 504 ; Pruce v. Davey (1926), 
136 L. T. 601. 

2582. Add. Annotation: — Consd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2583. Add. Annotation: — Refd. Jjawrence v. 
Matthews (1924), Ltd. (1928), 07 L. J. K. B. 

. 758. 

2589a. .] — A porter employed by furniture Ac 

upholsk‘ry makers claimed compensation foi* 
injury by accident arising out of an assault 
committed upon him in the course of his 
employment. Whilst engaged in loading 
furniture into a railway van outside resp.’s 
premises an altercation arose between aj>pci. 
& the van driver in consequence of a 
suggestion made to the driver that he should 
assist in expediting the work. The driver 
struck ax)pct. in the face, Ac so injured one 
of his eyes that it had to be removed. The 
county ct. judge dismissed the application, 
finding that though the assault was an 
accident, ii was not one of the risks of appci.’s 
employment that he should be assaulted, Ac 
it was not the result of doing anything of 
service to his employer, Ac it was not an 
accid(*nt arising out of the employment : — 
Held : the decision was right, as there was 
e\’idence upon 'which the judge could sui)port 
his decision, Ac no misdirection. — I jEE v. 
Bbeckman (S. Ac I.) Ac Co. (1928), 138 L. T. 
610 ; 44 T. L. B. 235 ; 72 Sol. Jo’. 154 ; 21 
B. W. C. C. 32, C. A. 

2602a. .] — ^A ship’s fireman was found 

injured at midnight at the bottom ol a roped - 
in hold, after having been helped on board 
three hours earlier in a hopelessly drunken 
condition. The accident happened when he 
was engaged in carrying food, it being no 
part of Ids duty to do so, on that night. The 
county ct. judge found that the workman 
must; have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neither out of nor in the course of his employ- 
ment ; — Held : the judge could have conui 
to no other conclusion on the evidence, Ac 
there was no misdirection. — Watson v. 
Aleppo (Owners) (1927), 20 B. W. 0. C. 
634, O. A. 

2604. Add. Annotation : — Asia (2) Refd. Lawrence 
V. Matthews (1924), Ltd. (1928), 97 L. J. 
K. B. 758. 

liawrence v. 

Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2612a. Splinter in finger — Workman making pack- 
ing-cases.] — ^A workman engaged in making 
wooden packing-cases complained to a welfare 
worker in his employers* works that he 
he had a snlinter in the little finger 
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of his right hand, lint she could iiiid nothing 
except a small bla(;k speck. It was a 
frequent occurrence for a workman to request 
tlie welfare worker tt> i*einove a splinter from 
a finger, tliis particular w<')i*kman had done 
so on several occasions. The finger became 
red & swollen, five days later a doctoi* 
found a small bleb on it c;ontaining pus. The 
workman was feverish & was sent to hospital, 
whore he died of septic pneumonia ten days 
after Ids complaint to the welfare worker. 
In Ins evidence the house-suigeon of the 
hospital said, “ There was no sign of a foreign 
body. In my view there must have been 
some injury or crack at place of bleb. CYack 
might be microscopical or it might be a 
foreign body entering there. The latter is 
the most usual.** ^'here was no evid(»nce 
iliat the workman did any woi‘k al< liome which 
might cause a similar injury. On a claim 
by the d(ip(‘ndants, the county ct. judge 
found the following facts : (a) sepsis was du<‘ 
to the entry of a foreign body, the point, of 
entj*y being indicated by the bleb, (h) dect^ased 
had previously got- splinters in his liand, such 
as h^d to festering, (c) such a siilinter vvouhl 
be likely to produce the condition of 
deceased’s finger. From thes(' facts he drew 
the inference that the deceased was infiidtely 
more likely to get a splinter at work than I 
elsewhere, & that he, therefore, died from I 
an accident arising out of in the course 
of his emi)loym(mt. The employers 
appealed :—lIetd : there was evidence to | 
siq^port the findings of fact, Si the county 
ct. judge wiis entitled to draw from tiiose 
facts the inference which lu^ did.- lliuisT v. 
WAiiTKit’s 1»ALM Toffee Co., lyri). (1929), 
22 JJ. W. C. C. 215, C. A. 

2618a. Scratches— Furniture remover .J — ^A work- 
man, employed to drive a lorry A. mov(* 
fianiiure, frequtuiily reeciv(‘d scratch(*s in 
the course of his work, but usu;i,lly took no 
notice of tliem. On ret urning from Ids work 
on(» evening he showed his wife that Jiis 
fingers were scratch e<l. He sulTered grtN-it 
jiain under the arm during the night A: died 
within seven days of sejitic poisoning, lie 
had no hobby or occupation at home which i 
exposed him scratclies. The county ct.. ' 
judge found that dc'atli was due to an injury 
arising out of the emphiyment. Tlie 
employers appeal <^d : — If rid : there was evi- 
dence to support the tinding Sc no mis- 
diiection.^ — Piper r. De’atji Pros. (1929), 22 
B. W. C, 7fi, il A, 

2619. Add. Anvoiaiions : — Apld. Lawroncci v. 
Matthews (1921), Ltd. (1928), 97 L. .T. K. P. 
758. Consd. Lee v. Preckman (1928), 138 
L. T. 610. 

2619a. .] — A commercial trav(3ncr was killed 

by a falling tree while motor-cycling upon his 
emi>loyers* business. The fall of the tree 
Wiis apparently caused by a gale of unusual 
force : — Held : as deceased was brought into 
a danger zone by reason of his employment, 
the accident arose “ out of the employment ” 
within Workmen’s Compensation Act, 1925 


(c. 84), s. 1, &; the question as to what caused 
the fall of the tree was m*ele vant. — L a whence 
V. Matthews (1921), Ltd., (1929] 1 K. P. 1 ; 
97 L. .T. K. H. 758; 110 L. T. 25; 41 

T. li. K. 812 ; 21 P. W. (\ 0. 345, C. A. 

2627 . Add. Annotations : — A sio (1) Refd. Lawrence 
V. Mattliews (1921 ), Ltd. (1928), 97 L. J. K. B. 
7.58. As to (2) Refd. Lawrence v. Matthews 
(1924), Ltd. (1928), 97 J.. J. K. p. 758. 

2646. Add. Annolatiori : — Consd. Muscroft r. 
Stewarts & Lloyds (1928), 21 P, W. C. C. 274. 

2647. Add. Annoiaiion : — Refd. Hurst, v. Walter’s 
Pnlm TolTee (-o. (1929), 22 H. W. C. C. 215. 

2649. Add. Annotations : — Apld. Stroud r.Bath Cxas 
Light Si, Coke Co. (1927), 137 1,. T. 623. 
Consd. Stokoe v. Mickley (’oal Co (1928), 138 
L. T. 566. Apld. Fd wards v. Ocean Co;il Co. 
(1929), 22 P. W. C. (J. 251. 

2662. yldf/. Annotation: — Refd. Stroud v. Path 
(las Light Si. Coke Co. (1927), 137 L. T. 623. 

2653a. .] — A workman in cliargo of a 

coke-conveyor was found entangled in tlu* 
machinery, k, died shortly after being re- 
l(‘ased. ’Jliere was no exiiJanation of how lit; 
met wit.li the accident, but wJien last- seen 
slioitiy borore he was acting in the course of 
his duty. The county ct. judge drew the 
inference from the facts before him that th(’ 
workman was acting in the cemrse of liis 
employment;" Held: the county ct. judge 
was entitled to draw the inference he did, Sc 
tluire was no mi8dir(‘ctif)n.- -Stroud r. Path 
(tas Light k Coke Co. (1927), 137 L. T. 
623 ; 20 B. W. V. C. 496, C. A. 

Anvoiatwn: — Consd. M use i oft v. Stewarts & Lloyds 
21 B. W. C. O. 271. 

2656. Add. Anyioialions : As to (1) Consd. Joik's 
V. (\)ry (1926). 20 P. W. V, V. 2.53 ; Muscrol’t 
V Siewtirts k Lloyds (1928), 21 P. \\. C. C. 
274. 

2658. Adtl. Annoiaiion : -Apld. Fd wards r, Oimmu 
(V) al (’o. (1929), 22 P. W. ('. C. 251. 

2660. Add. Annoiaiion: — Refd. CiJl r. IVrrott 
(1928), 21 P. W. C. C. 9. 

2665. Add. A nnolaiions : — Consd. Pa(‘burn r. Loeli- 
gelly Iron k (Joal Co. (1926). 20 P. W. C. (\ 
637. Refd. FtTguson v. Shotts Iron Co. 
(1927), 20 P. \V. C. C. 

2666. Add. Annotatums : — Consd. Cole L. k 
k N. F. lly. (1928), 21 P. W. (\ V. ST. 
Refd. Ferguson v. Shotts iron Co. (1927), 20 
B. W. (’. C. 741. 

2668a. Dispenser -Scratch.] Apjxd,. was 

employed by two doctors in partners! iij» as 
a (Uspenser, her duties Ixdng to fill ni(*dicirj(“ 
bottles k clean instruments. On Nov. 9, 
1926, at 10.30 a.rn., whilst so eTn])loy('d, she 
noticed tJiat Ikt right thumb was tdeediug, 
but wtis not sure liow th(‘ scratch which 
caus(3d the bleeding Jiad occum'd, A sJie iiad 
not felt pain. She inferred that- she must 
Jiave knocked it at the tmie on a rougli 
bit of wood at th(‘ side of tli(' .sink or on tJi(‘ 
edge of a cork box. She applied iodine, hut 
as tJie bleeding did not stop six* wtmt to t-iie 
assistant, who bandaged Ji(‘r thuni}>, k sli(3 
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contanuea ai; Avori». uiitii jl i.our, wiifu bin; 
went to one of the partners, who dressed the 
wound. On Nov, 10 she felt too unwell to 
go to work, subsequently was in the 
infirmary until Jan. 18, 1927, suffering froin 
sejdic poisoning; — Held: (1) there were 
sufficient facts proved before the county <;t. 
judge to enable him to draw an inference one 
way or the other, so that tluire was no 
m‘cessity for surmise, conjecture, or guess ; 
(2) the employers had had knowledge of the 
accident, & notice was not necessary.— 
(liDL V, Pkiirott (1928), 21 B. W. C. C. 9, 
O. A. 

2668b. Workman moving gutters with sharp 

edges.] — On May IG a workman was 
employed as a labourer in moving semi- 
cire.ular rain guttei*s with somewhat sharj) 
edges, rtdurned home with a slight wound 
in ids right shoulder. On the following day 
he told a fellow-workman that he was 
“ feeling his shoulder,” but he continued at 
work until May 21. A doctor was calkid in 
on May 28, but the workman rapidly grew 
worse & died on May 25 from septicamia. 
"I'he widow sp<>ke to the employers’ time- 
keeper of the death gave formal notie.e on 
.June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident wldch arose out of &- in the course 
of the employment, also held the employers 
were not prejudiced by any delay in giving 
notice : — Held : there was evidence to 
support the findings, no misdirection. — 
Fletcher r. Sinclair Iron Co., Ltd. (1928), 
21 B. W. C. C. 02, C. A. 

2681. Add, Amioiai'ion : — Refd. Stroud v, Bath 
Gas Light Coko Co, (1927), 137 L. T. 023. 

2690a. Chronic glaucoma.] — A stoker, 

who was already blind in his left eye, com- 
plained that he had become completely blind, 
lie, alleged that a foreign body had entered 
his rights eye, but at the time of the alleged 
accident he made no complaint of anytlung 
having entered liis right eye. A doctor, who 
c*xamined him, diagnosed the case as one of 
chronic glaucoma. I’he county ct. judge 
found that the workman was at all material 
times suffering from chronic glaucoma, 
that there was no injury by accident arising 
out of or in the course of his employment : — 
Held : tliere was evidence to support the 
finding, & no misdirection. — Warsawa v, 
Watsnp:ss (Owners) (1921), 21 B. W. C. C. 
85, C. A. 

2691. Add. An^ioiatlov : — As io (1) Consd. Johnson 
r. Warren (F.) A Co. (1928), 21 B. W. C. C. 
411. 

2693. Add. Annotations : — Apld. Stroud V. Bath 
Gas Light & Coke Co. (1927), 137 L. T. 023. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 5G(>. Apld. Edwards v. Ocean Coal Co. 
(1929), 22 B. W. C, C. 251. 

2706. Add. Annotations : — Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. Refd. Gill v. Perrott (1928), 21 

B. W. C. C. 9. 

2710. Add. Annotation : — Consd. Muscroft v. 

Stewarts & Lloyds (1928), 2 B. W. C. C. 274. 
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be suffering from valviilar disease of the 
heart, retm^ned to work against his doctor’s 
advice. Uis condition was such that he was 
liable to collapse or sudden death at any 
moment. He went down the mine at 
10.30 p.m., A was alive & well at 3 o’clock. 
At 4 o’clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in his hand. He was alontj at the time of his 
death, & there was no evidence of what the 
man was actually doing ; — Held : there was 
no evidence that the man’s death was caused 
by any strain at work, & ho evidence that 
death resulttjd from any injury by accident 
arising out of the employment. — ^Muscroft 
V. Stewarts A Lloyds, Ltd. (1928), 140 
L. T. 04 ; 21 B. W. C. C. 274, C. A. 

2713. Add. Annotation : — Refd. Ferguson v. Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

2714. Add. Annotation : — Consd. Flanagan v. 
Ackers Wliitley (1920), 19 B. W. C. C. 399. 

2734a. — .]- A miner was about; to ihsei t 

a fuse in a det^onator in the course of his 
duties when the detonator exj)loded A injured 
Jiim. Thi* sheriff-substitute held that the 
eaus(‘ of th(‘ exi>losi()n was not proved A, 
tlie workman having discharged any onus 
laid on him by pi*oving that the explosion 
caused the injury, found that the accident 
arose out of the emjrloyment A made an 
aw’ai'd in Jiis favour. Th(* employers 
ai3])ealed. The Ku'st Division of the Gt. of 
Session by a majority affirmed the aw^ard. 
The enqiloyers ajrpealed to the House of 
Lords : — Held : it folio w'ed from the facts 
of the case tliat tlie accidtuit arose out of A 
ill the course of theemjiloyment. — LociKiKLLY 
Iron A (’OAJi Co., Ltd. v. JjIndores (1929), 
22 B. W. C. C. 370, 11. L. 

2735a. Seaman stooping in course of duty - 

Burst blood-vessel.] — rhe chief officer of a 
A'essel, lifi> -eight years old, while on <luty 
on the bridge, stoojied to get some string out 
of a cupboard in the course of his duty A 
then stated to the capt/ain that he felt queer, 
sat down, A latter fell unconscious on the 
bridges He I’lnjovered consciousness in live 
minutes, but died about eight hours after- 
w^ards. Hiere wtis no inquest or post 
tnorlem. At tho liearing of a claim by the 
w idow" the doctors on both sides agreed that 
he died very probably from cerebral 
htemorrhage. liis own doctor, who had 
attended liim for twenty -five years, said 
he w"as a healthy man, A there was no 
evidence of anything wi-ong with his heart. 
The county et. judge found that the cause of 
death was the breaking of some blood- 
vessel due to the stooping which caused the 
faU wdiich subsequently led to the death, 
but held that he would not be justified in 
making an award for the dependant. The 
tlependant appealed Held : on the finding 
that death w"as due to the stooping, it fol- 
low"ed that death resulted from injury by 
accident arising out of the employment. - 
lioRE V. General Steam Navigation Co. 
(1929), 22 B. W. C. C. 100, C. A. 
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2742. Add, AnnotaHon : — Refd. Smith n. WemysR 
Coal Oo. (1927), 21 B. W. C. C. 483. 

274>7, Add. Annoialion : — Refd. Wood v, Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2751, Add, Annotation: — Mentd. Wood v. Gars- 
cube Colliery Co. (1927), 20 B. W. C. C. 837. 

2757. Add, Annotation : — Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2759. Add. Annotation: — As to (2) Refd. Gilmoiir 
V. Garrallan Coal Co. (1926), 19 B. W. C. C. 
683. 

2766. Add, A nnotation : — As to (2) Consd. Young v, 
Keeble (1928), 21 B. W. C. C. 294. 

2768. Add. Annotation : — Apld. Tliorpo v. Sadhu*, 
Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 

2768a. .] — -A workman was struck on th(‘ 

elbow while passing through a swing dooi*. 
He suffered great j>ain & had to see a docB)r. 
At the end of a week symptoms of osteo- 
myelitis showed tlK‘mselve8. The arm 
gradually grew worse & was finally amputated. 
The county ct. judge held the incapacily 
was du(‘ to the accident : — Held : there was 
evidence to support finding, no mis- 
direction.' ViNCK V. Abel & Imray (1928), 
21 B. W. C. C. 1.^)1, C. A. 

2783. Add, Annotation: -Apld. Gilmour v. Gar- 
rallan Coal Co. (1920), 19 B. W. C. C. 083. 

2787. Add. Annotation : — Consd. Lewis v. Gu€*st, 
Keen & Nettlefolds, Watkins r. S am(‘. 
Tucker v. Same, Ingram v. Crawshav (1927), 
90 L. J. K. B. 064. 

2790. Add. Anyiotations : — Consd. Evans v. Gilbie 
(192(>), 90 L. J. K. B. 117; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. 430 ; 
Williams v. Tredegar Iron Coal (k>. (1927), 
90 L. ,1. K. B. 722 ; Stevens v. lUrmingham 
Corpn. (1929), 22 H. W. (\ C. 311 ; Wilsons 
^ (lyde Coal (\k v. Burrows (1929), Ml 
L. T. 591. 

2793. Add. AimotaiUnt : — Refd. Stevens v. Bir- 
mingham (^irjin. (1929), 22 B. W. C. C. 311. 

2795. Add. Annotation : — Refd. Gilmour r. Gar- 
rallan Coal Co. (1920), 19 B. W. C. 083. 

2799. Add. Annotation ; -Consd. Werrin v. United 
NaGonal Collieries (1920), 20 B. W. C. C. 100. 

2803. Add. Annotations :~~Consd, Lewis v. Guest, 
Keen & Nett-lefokls, Watkins v. Same, Tucker 
V. Same, Ingram v. (/rawshay (1927), 90 
L. J. K. B. 004. Distd. Buddy v. h. M. A: 
S. Ry. (1929), 22 B. W. C. C. 138. Refd. 
Williams r. (Vniaman (\)al (’o. (1927), 20 
B. W. (\ C. 470 ; Lyon v. Taylor Bros. 
(1928), 21 B. W. C. V. 415. 

2811. Add, Annotation : — Refd. Eyf^ v, Fife Coal 
Co. (1920), 20 B. W. C. C. 548. 

281 la» .] — Where an award was madt; 

terminating \yeekly payments, on the gi*ounds 
that refusal to undergo certain treatment was 
unreasonable, & that tlie onus lay on tlie 
workman to prove that the proposed opera- 
tion would not have cured him & that he was 
reasonable in refusing the operation ; — Held : 


the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment. — India Rubber, 
Gutta Percha & TELFXiRAni Works Co., 
liTD. V. (Chapman (192(i), 20 B. W. C. C. 184, 
C. A. 

2815. Add. Annotation : — Refd. (’auldon Potteries 
V, Johnson (1926), 20 B. W. C. C. 42. 

2822a. Whether refusal unreasonable.] — The 

question whether the refusal of a workman 
to undergo treatment is reasonable or un- 
reasonable, is one of fact. — Eyfe v. Fife 
Coal Co^ Ltd. (1927), 138 L. T. 65; 20 
B. W. C. C. 548, U. J.. 

2823a. — — .] -A workman stj*ain(Ml tin* 

five months. Il(‘ also suIVcTed froiii si'ptic 
t(*t‘th. Acting on their doelor's eertilLeate 
his employers stopped comjiensation A the 
workman lih'tl a reipiest for arliii. J'hc* 
employers answeiMMl tliat , if the workman was 
still im\*ipacil.at(‘d, the incapacity was due 
t-o natm'al causes. The workman’s doctor 
had advistMl him to liave his teetli out, ;is 
th(*ir condition retarded his r(‘C()V(‘i*y, but 
he had refused to have tliis done, A at the 
]»earing tlie county (‘t. judge was advised by 
tli(‘ medical assessor that the condition of the 
teeth had perpetuat ed tlie injury. The count y 
ct. judge found that the woi'kman had acted 
um*easonably in not hav ing liis t(*(‘th remov ed, 
as by tliat m(‘ans he would pji)l>;d)i.\ lum* 
fully recovered by tlu^ tlm(‘ i hat Gk* emjiloyers 
had stopj)(‘d eompe^nsa-t Jon. JI(‘ found ‘‘ lhat< 
apjict. had failed to pro^e ihaf^ his eon- 
t-inued inea])acit> was du(* solely to the 
a<;eidt‘nt;.” lie nuidi; an award ol a. penny 
a w(‘('k, allowing the workman t he costs of 
tlie arhn. 'The vvoJ'kmari a-pjiealed from th(‘ 
award of a, jienny a week, A- tlie (‘iiqiloyei's 
ero.ss-ap]>ealed on the question of costs : — 
Held : the county ct. judge was jiist;ili(*(l m 
awarding only a jienny a wet‘k, because hi‘ 
found that he could not- otlunwise assess the 
<Xuautuin of incapacity due to the accident 
so long as the effect of the septic G^eth 
lemained, also the .award as to costs could not 
he distil ilied h(‘eauso hi* had found that- 
tliere was some incai)acit-.\ due to the aeeidiuit. 
— Ruddy v. liOXDoN, Midland A- Scottish 
Ry. (1929), 22 B. W. (^.G. 138, (’.A. 

2831. Add. Annotation :- - Refd. .lolinson r. Wanen 
(F.) A (V>. (1928), 21 B. W. G. 111. 

2831a. - .] —A miner receivial an injury to the 

spine, which caused paralysis of the lower 
jiart of the body. An oiieration was un- 
successful, A the injury was classial as 
incurable. The miiuT was taken to his home 
A suffered groat pain. He committed suicidii 
by cutting his femoral artery, A left a letter 
addressed to his wife t*xplaming Ids act. 
The county ct. judge held the man was not 
insane when he committed suicide, A death 
liad not resulted from the injury ; — Hvtd : it 


PART XIV. SECT. 6, SUB-SECT. 6. —A. 

2740 iii. (hoLH of proof <m worJermm .] — 
Wilson v. W. Winn A Co., Ltd. 
(1928), 28 H. U. N. S. W. 470 ; 4:) 

N. S. W. W. N. 1 15. -AUS. 

PART XIV. SECT. 5, SUB-SECT. 5.— 
B. (b). 

8x. Worknfuin on railimu track.] — 
Contributory nejirligoiicc on the part 
of Iho ciiipJoyoe does not exonerate 

J.S. 


I the employer fro lial»ilit> to com- 
pensal.e the einpl ,ee if the accident 
fiould have licen avoided by dc*ft. by 
Cie exerciHi* of ordinary earo A 
diliffenec. Where therefon*, tin? lliul- 
ing of the conn*, w is tiiat tlie workman 
was passing aloi g a railway tracik 
contrary to the les fraiiKsl ))y deft. 
CO., A was run ovt . by an engine wliinii 
was going faster than the pii'seritasl 
speed: — Held: the aeeident w.is not 

977 


dirc(;tly atliibutable to tlie wilful 
disobedience ot tJie uorkniaii wiliiin 
Workmen’s Compensation Act, H)2;{, 
s. 'A ( 1 ) (ft) (ii) — UliAiim Dasi r. ’I’A-rv 
IU()N(^o.(1028),l.L. H. 8 l’at.21.- IND. 

PART XIV. SECT. 6, SUB-SECT. 1. 

sy. J*ossihtfif}/ i>t future iriju.ry — 
Whether nmrt nuiy eotiM(ler.\ — S\mhon 
i\ WuAJX.vr lUiKD A (Jo., IJ029J H. C. 
(Ct. of Sess.) 21.— SCOT. 
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was a question of fact, as to wliich there was 
evidence to support the finding, & there was 
no misdirection. — Bevan v, Lancasters 
Steam Coal Collieries (1927), 20 B. W. 
a O. 241, C. A. 

2833. Add. AtinofaHom : — As to (2) Refd. Bevan 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241. Generally, Consd. Johnson 
Warren (F.) & Co. (1928), 21 B. W. Q. C. 
411. 

2836. Add. An notaiion ; — Refd. Johnson v. Warren 
(P.) A Co. (1928), 21 B. W. C. C. 411. 

2836a. .] — workman while leading a horse 

was badly injm'ed by the animal falling on 
him. lie did no work for two years, & then 
committed suicide, lie had received medical 
attention throughout the two yeai*s. On 
a claim made by the widow for compensation, 
the county ct. judge found that the worlpnan 
was not insane when he committed suicide, 
A that deatli did not result from the injury, 
A made an awaid in favour of tlie employers. 
The widow appealed : — Held : there was 
evidemie to sujjport the finding of fact A no 
misdirection. — Johnson i;. Warren (F.) A Co. 
(192S), 21 B. W. C. C. 411, C. A. 

2839. Add. Annotation : — Consd. Jjewis v. Guest, 

Keen A Nettlefolds, Watkins v. Same, 

Tucker v. Same, lngi*am v. Crawshay (1927), 
96 L. J. K. B. 664. i 

2840. Add. A^uudation Refd. Lewis v. Guest, 

Keen A Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (1027), 
96 L. J. K. B. 664. 

2849a. Contents— All injuries need not be specified.] 

— The mere fact that notice lias to b(? givcm 
do(*s not imply that all injuries must be 
specified. 

A workman gave notice of an accident, 
in wliieh he complained of injury to liis ribs, 

A his employers paid him comiiensation. 
ll(i leturned to work after two months, lie 
t -hen began to suffer with his liip, A eventually 
had to cease work on that account. His i 
employers r<\sisted a second claim for com- ' 
pensation, on the ground that no injury to tlie 
iiij) was specified in tlie notice of the accident. 
The county ct. judge found that the injury 
t,o t he hip was due t o the oi’iginal accident, 
t hat tlie employ(‘rs had not been prejudiced 
by any failure* to mention the hip in the notice 
of accident, as th(*y had i^aid compensation 
to the workman after an examination by their 
own doctor : — Held : there was evidence to 
support the findings, A no misdirection. — 
Wiles v. Ellerman’s Wilson Line (1928), 
21 B. W. C. C. 194, C. A. 

2856a. .] — A workman cut his i 

finger slightly. lie continued at work for ' 
about a month, when his thumb became 
swollen A he had to go to the infirmary, 
where a week later he died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
soon as practicable, A that the employers 
were prejudiced by the want of notice ; — 


Held : it was a question of fact, as to which 
there was evidence to support the finding. — 
Evans v. Simpson (James) A Son (1926), 19 
B. W. C. 0. 407, 0. A. 

2856b. .]— On Jan. 31, 1927, a 

workman suffered an accident to his right 
thumb. He left work as a result of the 
accident, A a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his behalf. The county ct. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such want of 
notice : — Held : there was evidence to sup- 
port the findings, A no misdirection. — Hinks 
V. Biscob (James) A Sons (1927), 96 L. J. 
K. B. 1068 ; 20 B. W. O. C. 558. 0. A. 

2885a. .] — Gill v. Perrott, No. 2668a, 

ante. 

2890a. .] — Wlien notice of an accident 

has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
is or is not i^rejudiced in his defence by the 
want of such notice, A if there was evidence 
upon which the judge could so decide, 
the ct. will not interfere. — Derry v. Great 
Western By. Co. (1926), 19 B. W. C. C. 
405, C. A. 

2890b. .] -Evans v. Simpson (James) 

A Son, No. 2856a, ante. 

2890c. .] - IIiNKS V. Biscob (James) A 

Sons, No. 2850b, ante. 

2890d. Flrt(’Her v. Sinclair Iron 

(■()., Ltd., No. 2668b, ante. 

2917. Add. AnnoUdion : — As to (1) Consd. Piper 
p. De’ath Bids. (1929), 22 B. W. O. C. 73. 

2921. Add. A'nnoiations : — Refd. Drowitt v. 

Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v. Jolinson, Matthey (1927), 96 L. .T. 
K. B. 1011. 

2925. Add. Annotation : — Refd. Brown ik Avelirig 
A Porter (1929), 22 11. W. (\ C. 165. 

2930. Add. Annotations ; — Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. Apld. Brown v. Aveling A 
Porter (1929), 22 B. W. G. C. 165. 

2949a. .] — Wiles v. Ellerman’s Wil- 

son Line, No. 2849a, ante. 

2956. Add. Annotation : — Consd. Telephone Manu- 
facturing Co. r. Abel (1928), 21 B. W. C. C. 
289. 

2958. Add. Annotation: — As to (2) Consd. Tele- 
phone Manufacturing Co. v. Abel (1928), 21 

B. W. C. 

2968a. .] — An injured workman was 

treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
woik again owing to the injury. She was 
then requested by her employers to submit 
to an examination by the same consultant 
acting as their medical adviser. She refused, 
on the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 


PART XIV, SECT. 7, SUB-SECT. 1.— 
C. 

2850 ii. .] — An accident 

f'kT, Ton III • • a VI/>fl/,A 


given on Jan. 22 was eufflolent. — 
Great Indian Peninsular Uy. Co. 
V. Kashinatu Ghimaji (1927), t. L. R. 
rt 2 Bom. 45.— IND. 


PART XIV. SECT. 8, SUB-SECT. 1. 

Bx. Failure of enwloyer to file pre- 
scribed staleimTU — Effect of.] — Black- 
burn V. McIntosh (N. B.), 
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ceedinga. The employers applied for sus- 
pension of weekly payments until the 
examination had taken place. Tlie county 
ct. judge granted the application, on the 
ground that the reason given for the refusal 
was itself unreasonable : — Held : to find that 
the refusal was um*easonablc merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which slie had been 
treated, was not sufiicient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 
& (2) whether the woman’s case, if it went 
to arbn., would be imperilled by reference 
to this particular consultant. — Tki.epuone 
Manufacturing Co., Ltd. v. Abel (1928). 
21 B. W. C. C. 289, C. A. ; subsequent pro- 
ceedings (1929), 22 B. W. C. C. 84, C. A. 

2968b. Reasonableness of refusal.] — An 

injm*ed workman was treated in hospital 
by a consultant of the hospital. She returned 
to work, but ceased work again owing to t Jie 
injury. She was then requeistod by Ihm* 
employers under Workmen’s ( Vmipensai ion 
Act, 192.5 (c. 84), s. 18, to submii. to an 
examination by the same eonsuHantr aci-ing 
as their me<lical adviser. Sh(‘ refused on 
the ground that lie would b<‘ a necessary 
witness on her behalf in any arbn. proc-eedings. 
On an appln. by the employ (‘rs undtu* sect. 18 
to suspend the^ weekly xmymonis, the county 
ct. judge held that her I'cfusal was uni’eason- 
able granted tlie a.p])ln. On appeal the 
case was remitted for furtlior inquiry i.o 
ascertain (a) whetluT this consultant was i/he 
exclusive adviser of the workman, (b) whetlier 
the workman’s case, if it went to arhn., 
would be imperilled in any way by rtdorenee 
to this particular consultant, & (c) whether 
the employers’ request that the workman 
should he examined by this consultant- was 
reasonable. The (jounty (;t. judge found in 
favour of the employers on all points. The 
workman appealed : -Held : on tin* evidence 
the workman was reasonable* in refusing i.o 
suVmriit t-o examination by this consultant 
at the instance of the* ('inployei*, the count y 
ct. judge’s findings could not be su})poi*tc*d. 
TbIjEphone Manctfacturing Co., Ltd. r. 
Abel (No. 2) (1929), 22 B. W. C. C. 81, C. A. 

2983. Add. Annoiafiojis : — Refd. Drewitt v. 
Britannic Asace. (1927), 137 L. T. 511. 
Mentd. Soyer v. .Tohnson, Matthey (1927), 
96 L. J. K. B. 1011. 

2999. Add. Annotation : — Consd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 

3005. Add. Annotation : — Consd. Soyer v. .Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 

3006. Add. Annotation: — Consd. Drewitt v. 
Britannic Aasce. (1927), 137 L. T. 611. 

3013. Add. Annotatio'ns : — Refd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

3016. Add. Annotations: — Consd. Drewitt r. 
Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v, Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

3020. Add. Annotation: — As io (2) Consd. Soyer 
V, Johnson, Matthey (1927), 96 L. .T. K. B. 
1011. 


3025a. .] — A workman, who had been 

employed by the same employers for thirty- 
nine yeaivs, received a jerk wliile helping to 
pull a harrow through loose sand on .Ian. 5, 
1926. lie b*lt pain tV: report'd that he 
thought he Jiad lupt-ured himself, but he 
continued a< work until June 17, 1927, when 
he became ver> ill afl-er atUmi])f/ing to lift 
a heavy ai*ticle A went t-o bed. On th(‘ 
following day he was found t-o have a hernia, 
lie made a claim for com^iensation on 
Aug. 3. 1927. giving tin* date of the a(;cident 
as .Ian. .5, 1926. Tin* emjiloyers contended 
that no claim bad been made udtliin six 
months of tin* alleged aticblent. 'Pbe eounty 
ct. judge held that then* was reasonable cause 
for failing to make a claim within six luontlis, 
because the wojkinan beli(‘ved that the 
pam was t(*m])oi*ary , A that lx* would 
soon recov(*r. TJx^ emj)loy(‘t*s a]qieal(Hl : - 
Held : tlxTe was nusdir(*ction, A: the workman 
bad sliown no j*easonable cause for failing 
to make a claim witliin six months. - 
Hh*()WN r. Avflixo a Coutex, Ltd. (1929). 
22 B. W. C. C. J(>5, i\ A. 

3029. Add. Ainwlalioii : -Refd. Drewitt v. 

Britannic Assce. (1927), 137 J.. T. 511. 

3030. Add. Anuoiuiions : — -Reid. Soyei* ?>. Johnson, 
Matth(*y (1927), 96 L. .1. K. II. 1611 ; Brown 
a. \v(*iing A Doi'tei* (1929), 22 Ik W. 

H)5. 

3031. Add. Aunolafion:- — Apld. Dr(*witt v. 

Britannic Assce. (1927), 137 Ji. T. 511. 

3031a. - — On Apr. 16, 1926, a workman fell 

& injured his knee, lie was paid full wages, 
although incaiiacitated, until Sept. 3, wlien 
he was summarily dismissed trom employ- 
ment for misconduct. In the hope of being 
reinsf^ited, he threatc‘ned to bring an action 
for wrongful dismissal, but mad(i no claim 
under Workmen’s Comi)ensatioii Act, 1925 
(c. 81 ), until two days after the statutory six 
months had expired. Tlxi county ct. judge 
found that the workman nc*V(‘r intended to 
claim within tlie ixicessary period of six 
inontliH, A- tixuH! was no rc'asonable cause for 
tlie delay, A lx* refused to award compensa- 
tion : — Held. : tlie evidence, supported the* 
findings, A there* was no misdirection. 

When the workman knows t-hat the injury 
he suflers from was occasioned by an aeeudent 
giving him a right to compensation, A fails 
to make a claim within six months, if that 
failure was prompted by his own ink* rests, 
A was not induced by any action of the 
employer which would lead him to believe 
lie could get compensation without making 
a claim, he shows no reasomible cause 
(ScBUTTON, L.J.). — Drewitt v. Britannic 
Assurance Co., Ltd. (1927), 137 L. T. 511 ; 
20 B. W. C. G. 434, C. A. 

ytvvotntifyrt : -Apld. Bi*ovvii 0 . Aveliug & PorI.ei- (102(1), 22 
B. W. C. C. 165. 

3033a. Expectation of compensation without neces- 
sity of making claim.] — In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his full wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 
1926, he was dismissed, A in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 


Q7(l 
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from making a claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the emj)loyers did nothing to encourage 
such a view, & there was no reasonable cause 
for not making the* claim witiiin six months 
of the accident : — Held : there was evidence 
to support the findings, & no misdirection. 

There would be reasonable cause for not 
making a claim within six months, if the 
workman could prove that tliere was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him comi^ensation, even though 
liis claim might fall outside tlie six months 
(Loud Hanworth, M.R.). — Sover v. John- 
son, Mattiiey Oo. (1927), 96 Jj. J. K. B. 
1011 ; 20 B. W. O. 0. 504, C. A. 

3035. Add. Annolaiiona :~As io (1) Consd. Drewitt 
V. Britannic Assce. (1927), 137 B. T. 511. 
FoUd. Soyer v. Johnson, IMatthey (1927), 96 
Li. J. Jv. B. 1011. Refd. Brown v. Aveling 
& Porter (1929), 22 B. W. C. 0. 165. 

3044. Add. Aintoiaiio}} : — Apld. Delahunt'y. Moody 
(1927), 21 B. W. V.. ( 1 . 5SS. 

3045. Add. Avuofalioyi : — Apld. Delahunt Mood v 
(1927), 21 B. W. i). C. 58S. 

3047. Add. Avnoiaiio'n : Refd. Woodrow v. 
nVawlors (Whii(* Sea) A: (Irimslw (1929), 
141 B. T. (>7(>. 

3055. Add. Ann ol alio n : -Apld. Pullen?;. Enthoven 
(1927), 20 B. W. C. C. 248. 

3056a. Appet . was in receipt of a weekly 

payment on acc(3unt of injurif‘s received in 
tla; cours(^ of his (‘inployment. The employers 
gave notice of termination of the weekl3" 
pay^mont, on the ground of r(H’.overy as 
ct‘rtified by their doctor. The workman 
ropli(‘d with a counter-certificate of his 
do(;tor. The matter was submitted to th(‘ 
medical refert‘e, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making tlie w(!ekly payments, 
A the worknifin appealed to the county ct. 
judge as to the ellect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
j)ensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
incnt to the date of his award: — Held: (1) 
comi)ensation was not payable after in- 
capacity had ceased ; (2) the certificate of 
the medical referee was sufficient A con- 
clusive. — Pullen v. Enthoven & Son (1927), 
20 B. W. C. C. 248, 0. A. 

3056b. .] — In a reference to a medical referee 

made under Workmen’s Compensation Act, 


1925 (c. 84), s. 19 (2), tho medical referee 
certified that the workman was fit to resume 
Ms ordinary occupation, but described it as 
being something different from what in fact 
it had previousl^^ been. The county ct. judge 
refused to treat tho certificate as conclusive, 
A receivcid evidence as to the naUire of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction : — Held : the certificate being 
ambiguous was not conclusive, A the parties 
having refused the opportunty of the 
ambiguity being explained by tlie medical 
referee, the judge was entitled to hear the 
evidence tendered A act upon it. — Austin 
V. Partington Steel A Iron Oo., I^td. 
(1928), 21 B. W. C. 0. 1, 0. A. 

3056c. .] — A stonernan in a colliery was 

ctirtified by a medical referee to be suffering 
from miners’ nystagmus, A unable to do 
work which involved stooping. 1'he county 
ct. judge, after hearing evidence, interpreted 
tliat certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
ru'ccssitai^ed. A made an award on the basis 
of partial incapaidty : — Held : the judge 
had properly treated the certificaU^ as con- 
(dnsive, A interpreted it rightly, A W’as 
justified in hearing evidence as to tlie amount 
of stoofiing that would incapacitate tho man 
in order to make an award for f/he proper 
eompensation. — Tayj.der v. I.ambton, Het- 
TON A JolCEY (’OLLIERIES, BTD. (1928), 21 
B. W. C. V. 115, (’. A. 

3056d. As to possibility of recurrence.] —A 

medical r(4(M*e(‘, to whom a dispute as to the 
condifion of a workman who had sustained 
injuries b> accident arising out; of A in th(‘ 
course of his emiiloymenl- had been r(‘ferrod 
under Workmen's (Viinjxmsation Act, 1925 
(c. 84), s. 19, aft.(T giving (wo certificates 
of partial recovery, c(‘i*tilied tliat in his 
o])inion tlie woi'kman had eompli'tely 
recovered from the a(;cident A was fit for 
his ordinary work : Held : the medical 
referee must be taken t-o iiave directed his 
mind, not merely to the condition of (lie 
Avorkman at the moment, but- to tlie jHissibility 
of a recniTence of incapacity, A that his 
certificate was final A conclusiAm. 

Where, tlieicfore, upon an ajijilieation by 
the employ (T to end tlie compensation, tlie 
workman lodged a minute* informing the ct. 
that skiagrams taken since the last ceitificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
A tliat there was a reasonable probability 
of a recurrence of incapacity : -Held : it 


PART XIV. SECT. 9, SUB-SECT. 1. 

f i. .] — Tho Workmoii’s Coiii- 

peimation Hoard has no jurisdiction 
over rights of action or procinxiings 
in the Exchequer Ct. in Admlty. — 
Daoklanp V. S.S. Oatala, [19271 i 
D. L. H. 426 ; [1927] 3 W. W. 11. 97 ; 
38 H. C. Jl. 440.— CAN. 

PART XIV. SECT. 9, SUB-SECT. 3. 

3044 i. J Position of judge — Sits as 
arbitrator.] — DeLiATIUNT r. Moody. 
[1928] J. R. 208.— IR. 

PART XIV. SECT. 9, SUB-SECT. 6. 

3063 XV, — — — M'Cukadik r. 


DOULTON&Co., [1928] S. C. 29.— SCOT. 

3057 i. Ainhiffuous report — Didy of 
judge to clear.] — Einployoi*s, who had 
been paying coiiiponsation to a 
labourer in respect of an inRuy to his 
eye, served upon him a iiK'ilicai certill- 
ente to the eil'ect that he liad recovered ; 
He, no count er-ccrtlflcate having been 
i-ecoived from him, tliey stopped pay- 
ment of compensation on Apr. 5, 1927. 
in a subsequent application hy the 
workman to have a memorandum of 
agreement n‘cordcd, the arbiti*ator, 
on tho application of the employers, 
made a remit to a medical roforf*e. 
On Feb. 2. 1928, tlie referee reportiMl 
that the workman’s condition was such 


that h(' was not- “ at present ” debarri'd 
from doing labonriiig work. Tho 
arbitrator granted warrant to record 
The mcmoraiKlum, but suspended com- 
pensation as from Apr. o, ]927, until 
tho further ordi'rs of the Ct. : - 
Held. : tho aibitrator was not entitled, 
on the evid(!nce before him, to suspend 
compensation as from Apr. 5, ]927,&, 
in vii'w of the circumstance's disclosed, 
the capacity of the workman as 
between Apr. 5, J927, Fi‘1). 2, 1928, 

should be iuquiii'd iuto by the 
arbitrator rather than by a further 
remit to tho medical it'fiiree. — M‘L kl- 
LAN V. TnoRBtTRN He, Son, [1929] s. {], 
(Ct. of Sess.) 34.— SCOT. 
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was not to the arbitrator, or, 

failing hiin, <-o the apjiollatc ct., to direct 
an inquiry into the facts set forth in the 
minute, ic tliat/ the only com*se oi)en to tlie 
arbitrator was t-o (‘iid tin* compensation.- -- 
Wilsons 6: (^lyde (V)al Co. v. Bukuows, 
[1U29] A. C. 051 ; 98 J.. ,J. P. C. 151 ; 141 
I.. T. 594 ; 45 T, L. P. ()]5, iJ. L. 

3057a. What amounts to ambiguity.] — 

Evans (Kicuaud) &; Co., Ltd. v. Gilbie, 
No. 3541a, post. 

3057b. .] — ^Austin v. Pauttngton Steel 

& Iron Co., Ltd., No. 305tJb, ante. 

3057c. What amounts to.] — ^A medical referee 

certified that a workman was fit foi- work 
as a stevedore, or at any other foi*m of 
unskilled labouj-, but that occasionally in 
actions whei't* a particularly strong grip 
was necc*ssary he would be woj'king at- a small 
disadvantage as compared with his con- 
dition before the accident. ^J^lie county ct. 
judge, contrai'y to his own ojiinion that the 
man was not lit for woi-k as a stevedore, held 
that the cei’tilicate was conclusive against, 
the V'orkman : Held : t lie eertilicate was 
unambiguous A" ther(‘ was no misdireetion.— 
Montgomery v. General >Steam JNavjga- 
tion (k)., Ltd. (1929), 22 li. W. C. V. 48, 
i\ A. 

3059. Add. Annoiations : — Consd. Somerville v. 
Barclay Curie (1925), 19 B. W. C. C. 53(} ; 
I’enman v. Caprington A Auclilochan Col- 
lieries (192(5), 19 B. W. C. C. ()()4. Refd. 
Lafferty v. Darngavil Coal Co. (1926), 20 
B. W. C. C. (571 ; (4atton Ashwell A Nesbit., 
11928] Ch. 484. Mentd. Akers J.. A N. E. 
By. (1926), 20 B. W. C. C. 195. 

3061. Add. Annotation : - Reid. Lewis c. Tredegar 
Iron A Coal (\). (1929), 22 13. AV. C. (\ 268. 

3061a. .] A miner was (mm titled in 

I)(^c. 1925, as sulleiing from miner’s 

nystagmus, was paid comiK*nsat-ion. In 
Aug. 1926, the (*mplo>(»7s sto])]>ed com- 
jiensation after s(*rving notice under A\ ork- 
men’s Comjiensatiun Act, 1925 (e. 84), s. 12, 
on the giound that the workman no long(*j' 
sutlV*i'ed from tluj disease. A (lount er-notice 
liaving been servt'd, the issue Avas relVrred 
by the I'cgistrar to the medical j‘efe!*(*(', w ho 
cei4ificd that the workman was totally 
incapa.cit-ated, but that such incaj)aeit-y w^as 
due to other causes than nystagmus. On an 
application by i lie w'orknian for an arbitration 
in Jan. 1929, evidence was t(*nd(*red that 
nystagmus liad once more become active, 
but the eni])loyers laised (lie j)reJiminary 
objection ( hat tJie medical r<deree's ceitilicate 
w^as conclusive against the woikman, A 
destroyed the tJfect of t]j(‘ cei'tifying sm'geon’s 
certificate^ of Dec. 1925. The county ct. 
judge upheld tlui objection A niadi^ an order 
dismissing the application for arbitration. 
44ie workman appealed : — Held : tli<i certifi- 
cate of a mcidical I’eferee being only con- 
clusive as to the matters theiein certilieil, 
A miner’s nystagmus being a i’eciuT(»nt 
disease, tlie certificate was not of itself a 
bar to the claim of tlu* workman for com- j 
pensation, A it w’as for th(‘ county ct. judge ' 
to decide w4H*tluT there had been in fact any 
recrudesctmce of the original disease. - 
Lew is r. Tredegar Iron A (’oal (k>. (1929), 
22 B. W. C. C. 268, (k A. 

3068. Add. Annotation : — Dlstd. Parker v. London 


Brick Co. A Eorders (1927), 20 B. W. C. C. 
573. 

3081. Add. Annoiations: — As to (1) Apld. Dodd v. 
Oceanic 8team Navigation Co. (1928), 21 
B. W. C. C. 118; Tem])us Shipping Co. v. 
Trott (1929), 141 L. T. 19. Retd. Itobinson 
v. Vickers- Armstrong (1929), 22 B. W. C. C. 
171; Buddy v. L. M. A S. By. (1929), 22 
B. W. C. (k 138 ; Mockbill r. Homer City S.S. 
Owners (1929), 22 B. W. (k C. 2(50. As to 
(2) Refd. Lafferty r. Darngavil CoeJ Co. (1926) 
20 B. W. C. C. (571. Ucncruttif^ Refd. 
llowarth v. Singleton (1926), 20 13. W. C. C. 
VMS. 

3086. Add. Annotation : — Consd. Parker?'. London 
Brick Co. A b’orders (1927), 20 B. W. C. C. 
573. 

3091. Add. Annotation : — As to (i) Folld. Parker 
V. London Brick Vo. A Eorders (1927), 20 
B. W. C. C. 573. 

3096. Add. Atmoiaiion : Dlstd. Ikirkei* r. liondon 
Brick Co. A Eorders (1927), 20 B. W. (k (k 
.573. 

3097. Add. A nnoifdion Folld. P;uk(‘r v. London 
Bri( k Vo. A EordtTs (!927),20 Lk W.(kC.573. 

3098. Add. Ajinotation Folld. Paikor r. I^ondon 
Brick Vo. A Eorders (1927), 20 B. W. (k C. 
573. 

3008a. .j An infant w’^oikman lost his left 
aim below the (dbow as a result of an aiicident. 
The employers adnutt(*d liability, A paid full 
comixmsatioii. On Nov. 5, 192(), the work- 
man signed a rc'ceipt for pa-^munts in the 
form ol an agreement, by w hich he agreed that 
the ])aymenis were* to l>(‘ continued only so 
long as h(‘ w^as totally disablc'd, but that the; 
amount of payment in res]n'ct of any subse- 
quent partial iiu'Jijiacity should be settled if 
A wJien the question arose. In Jan. 1927, he 
applied for r(‘gisijaiion of an agrecmient in 
the terms of Eorm 24. that the weekly 
])aym(‘nts should continue during ijartial or 
total incapacity or until i-lu' same should 
be entled or diminished in accordance vvitli 
1925 Act. Th(* employers ()hj(*cted to that 
agreement being recorded, on th(* ground that 
the terms of tlie real agi'cement of Nov. 5, 
1926, were not* tlK'rcdn correetly stated, A 
thereupon the workman filc^l a request for 
arbii. on Et'b. 23, 1927. The boy obtained 
w’ork ns a nu'ssenger boy on Eel). 11, 1927. 
4’ he county ct. judge ordered the document 
of Nov. 5 to be r(‘corded as the agreement 
hotvv(*en the parties, A dismissed the reipiest 
for arbn. : — Held : n totally incapacitated 
workman in reciJpi of full compensation 
under an admission of liability was (‘utitJed, 
either to a record (‘d m(‘morandum of agr(‘e- 
meni stating his rights in the Gnms of Eorm 
24, or, if the employers ()bii‘cted to that, he 
was entitl(‘d, on the question so j*ais(‘d, to 
apply in arbn. proceedings lor the judge to 
grant an award in such terms ; the document 
of Nov. 5 did not give tlu* workman his full 
rights as expr(*,ssed in Eorm 24, A was not 
binding on the workman, being an infant, 
A when the emjiloyi'rs objcctiid to the 
recording of a memorandum in the terms of 
Eorm 24 a question was raised fit for arbn., 
A an award should have been made having 
regard to the terms of h’orm 24, A there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
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& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work. — Parker v, London Brick Go. & 
Forders, Ltd. (1027), 97 L. J. K. B. 42; 20 
B. W. C. C. 673, C. A. 

3099. Add, Annotation : — Distd. Parker v, London 
Brick Go. & Forders (1927), 20 B. W. C. C. 
673. 

3100. Add, Afinotation : — FoUd. Parker v, London 
Brick Co. & Forders (1927), 20 B. W. 0. O. 
573. 

3129a. .] — Deceased, on leaving off work, 

iM ‘marked to a fireman that he had been hit 
by a fall of rock. He died the next day. 
Tlic post mortem examination showed he was 
sufi’ermg from heart &. other diseases, & 
might have died at any moment. The 
county ct. judge rejected the remai'k as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
oc(Jurred -Held : the statement was in- 
admissible as evidence of an accident, & the 
finding, being one of fact, there being no 
misdirection, could not be disturbed.— .Tones 
V, Gory Brothers <& Go., IjTd. (1926), 20 
B. W. G. O. 251. G. A. 

3129b. - — .] — WOLSEY V, Pbthick 

Brothers, No. 3897, post, 

3140. Add, Annotations : — Distd. Rees v. Imperial 
Navigation Goal Go. (1926), 20 B. W. G. G. 
287. Refd. Broome v. Minister of Labour 
(1926), 130 L. T. 322v 

3140a. .J--An infant workman lost a 

little finger wliile handling a machine. He 
was paid varying amounts of compensation 
for some months, A. when this was stopi)ed 
asked for an award. The county ct. judge 
allowed tlu^ eini)loyor8 to give evidence as 
to the scopt‘ of the. workman’s employm<*nt, 
A found as a fact that he was not employed 
to touch or handle any macliinery : — Held : 
tlie employers wore not e8toj>P<^d by previous 
]>ayments of compensation from putting the 
tj’ue fac.ts of the workman’s employment 
before tlu» judge, A liis finding tliereon was 
}»urely a ipiestion of fact. — NoMERACSKY v. 
Ganterbury Dressing Works (1928), 21 
B. W. G. G. 41, G. A 

. Add. Annotations : — Refd. Delahunt r. 


Moody (1927), 21 B. W. G. G. 588 ; Woodro\ 
V, Trawlers (White Sea) A Hrimsby (1929) 
141 L. T. 676. 

3162a. ,] — Where conflicting medica 

evidence was given, & the county ct. judg 
followed the view expressed by the medica 
assessor, who was sitting with him ; — Held 
the county ct. judge must form his owi 
opinion on the facts as proved A then accept 
advice given by the medical assessor as tc 
the scientific inference to be drawn from thost 
facts, A having entirely founded his award 
on the opinion formed by the medical 
assessor his award could not stand. — Fox 
V, Price (1926), 20 B. W. 0. C. 160, 0. A. 

3165. Add, Annotation : — Apld. Fox v. Price (1920), 
20 B. W. C. O. 160. 

3169. Add. Annotation : — Refd. Maxwell v. Keun, 
Lane, Bodley Head A Butler A Tanner, 
Maxwell v. Keun, Jonathan Gape A Butler 
A Tanner (1927), 44 T. L. R. 100. 

3172a. Pending arbitration- Application for 

leave to issue executionjlor arrears.] — J^ewis 
V, Dobhon Steam Fihhing Go., J.td. (1929), 
73 Sol. Jo. 483. 

3184a. •]— A workman, whoso right arm was 

injured, was for some time ]>ai(i compensa- 
tion on the basis of total incapacity. The 
ernployeiH then applied for a review on the 
ground that he liad partially recovered. At 
the hearing the worknrian was not called, 
but the county ct. judge examined liis arm. 
liie only evidence given was that of two 
doctors, one called by each side, who agreed 
i hat the workman was suffering from a 40 per 
cent, incapacity. The judge made an award 
diminishing the compensation payable, in 
which he said that he was unable to find on 
the evidence that the workman was either 
an “ odd lot ” or came within Workmen’s 
tbmpensation Act, 1925 (c. 84), s. 9 (4). 
The workman appealed on the ground tliat 
no sufllcient evidence had been given that 
lu‘ had regained sufficient capacity to work 
to take him out of the categojy of “ odd 
lot,” A tliat, thercfoi'e, the onus was upon 
tJiti employers of proving that there was in 
fact work available at which the man could 
eai’n wages which onus had not been dis- 
chaiged : — Held : taking into consideration 
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3101 1. J urisdiH ion of court of dis- 
trict where Occident happened — Accident 
in Ireland— Employer rcsideid in Eng- 
hind,] — Scanlon v. Hau'J'lki’OOL 
Hbatonia H.8. Co., Ltd. (No. 1), [1920 J 
I. K. 90. IR. 


PART XIV. SECT. 11. SUB-SECT. 3. 

sy. Statement of claim — Action under 
Workmen's Obmpensaiion Act, 11, S. S., 
1920 (c. 210) — Date of accident.] — LiEB 
V. Deacon, [1927] 3 D. L. R. *332 ; 
11027] 2 W. W. U. 173 ; 21 Souk. L. K. 
485.— CAN. 

PART XIV. SECT. 11. SUB-SECT. 5. 

8Z. Joiiit commiliee—'iUynsidcratum of 
extraneous matters on hearing of appliea- 
iixm — Effect o/.] — AVorkmoirH Com- 
pensation (Broken Hill) Act, Hched., 
J’art. II., ]m)vlrte8 that awards of oom- 
peiiMatlon shall bt> made by the joint 
coiiinilttee to a mliio-worker, whom the 
medical authority has cortiiled to be 


suffering from pncumaconlosis &/or 
tubercifiosls to such a degree that he 
should not bo re-eugagod. Upon on 
application for compensatiun by a 
mine-workor, whom the medical 
authority had cortiflod to be suffering 
fiom pneumaoonloBls & tuboroulosls 
to tho degree mentioned in the Bchedulo. 
the .lolnt committee, refused to make 
un award upon the ground, amonget 
others, that tho mine-worker had 
received compensation in respect of his 
disablement throngh lead poisoning 
under Workmen's Compensation Act, 
1916 : — Held : tho receipt of com- 
pensation by a mlno-workor under 
Workmen's Componsatlon Act, 1916, 
was a matter outsido the ambit of the 
Jurisdiotion of the joint committee, &, 
the action of thc‘ joint committee in 
taking into eonBlderation extraneous 
matters which were outside its juris- 
diction, araomited in law In a falluro 
1o bear & determine the application, 
ik a writ of mandamus should issue. — 
He A'naNSON, Ex p, RoWB (1028), 28 
S, R. N. S. W. 601 ; 46 N. S. W. W. N. 
194.— AUS. 


PART XIV. SECT. 11, SUB-SECT. 8.— 


fa. Power to refuse application ** wiih- 
out prejudice.**] — Whore a circuit ot. 
judge ordered an application to bo 
“ refused without prejudice " : — Held ; 
the refusal of compeusation was final, 
& as the refusal could not bo treated as 
a nullity, nor as a mere adjournment 
of the applioation, the judge had no 
jurisdiotion to ontertsun a sorond 
application. — Delahunt v. Moody, 
[1928] I. R. 208.— IR. 

ftb. Pmver to grant decree for expenses 
in name of ftgent-dishurser.] — Held : 
although Workmt'n's Compensation 
Act, 1925, did not in terms authorise 
the sheriff, sitting as arbitrator, to 
allow decrees for expenses to go out in 
tho uaiuo of the agent-dJsburser, such 
a pim’er, not being expressly excluded, 
was to be inferred, there being no 
reason, on grounds of equity or 
expediency, for refusing to the sheriff, 
as a statutory arbitrator, a power 
which he possessed in his ordinary 

judicial capacity.— -CoAffT.icv « arw- 
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the judge’s power to use his own knowledge 
of the local labour conditions, there was 
evidence to support the finding & no mis- 
direction. — Gladstone Spinning Co. v, 
Nangle (1928), 98 L. J. K. B. 161 ; 140 
L. T. 171 ; 21 B. W. C. 391, C. A. 

3188. A.dd* A,7iuotation : — As io (1 ) FoUd. Cauldon 
Potteries v, Johnson (1920), 20 B. W. C. C. 
42. 

3192a. .] — Cauldon Potteuies, 

Ltd. V, Johnson, No. 3821a, 'post. 

3208. Add. Annotation : — Distd. Parker v. London 
Brick Co. & Porders (1927), 20 B. W. C. C. 
673. 

3224. Add. A nnoialion : Consd. Evans r. Ebhw 
Vale Steel Iron iV: Coal Co. (1929), 22 B. W. 
V. C. 274. 

3226a. .] — Where a workman injured his left 

hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident <te no probability of any i—lleld : 
the eviden(;e supported the findings, & there 
was no misdirection. — W agstafp v. Clu'rrA 
Peeciia Co. (1927), 20 B. W. C. (J. 430, C. A. 

3226b. .] — A workman earned £9 9s. a we<ik as 

a stone contractor under a contract at a fixed 
Xnice, upon which he himself worked, & also 
employed others. Wliile so working h<‘ was 
injured by an accident. The county ct. judge 
said that he did not accept tlic evidence 
which had been given as to the inability of 
the workman to do the full woi'k of a con- 
tractor, & refused compensation : — JJe/d : 
it was a question of fact, as to whicli tht‘rc 
was evidence to support tht^ linding, & no 
misdirection. — Jones v. Gaupohth Col- 
lieries, Ltd. (1926), 20 B. W. C. O. 109, 
0. A. 

Annotation: — Befd. Dodd v. Oceanic Steam Navigation Co. 

(1928). 21 B. W. C. C. 118. 

3226c. .] — In July a siiainan cauglii his left 

hund in th(5 cogs of a windlass, k, in Aug. had 
the little finger amputated. Be, was ]>aid 
compensation until l)ec. He claimed eom- 
pensation as for total incajiaeity, witJi a 
declaration of liabi 1 i ty . J’h<‘ county <4 . j udge 

made an award in favour of the (‘iiiployers : — 
Held : there was abundant evidence to su})- 
port the award. — B arry v. PoitTJiLEvioN 
Ship Owners (1928), 21 B. W. O. 0. 219, V. A. 

3227a. .] - -A workman suffered an injury to 

Ins finger by an accident arising out of & in 
the course of liis employment, with the 


result that the finger had to be amputated. 
Oompensation was paid, but was determined 
upon the certificatti of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In pro(!eedings instituted by the 
workman medical evidence was given on his 
behalt that his grip was weakened, that the 
mus(;l(‘s wcr(‘ still tender, tliat ho was still 
partially incapacitated. The doctor called 
on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. The county ct. judge found 
that I he workman had fully recovered, & 
made a declaration of liability only : — 
Held : tliere was no evidence to support the 
finding, iV the case must be remitted for 
compensation to be assessed. — Buck v. 
JDenning (1926), 19 B. W. O. C. 388, 0. A. 

3228. Add. Annotations: — to (2) Consd. Wil 
liams V. Tredegar Iron & Coal Oo. (1927), 
96 L. .T. K. B. 722 ; Bovan v. Nixon’s Naviga- 
ijou ('o. (192S), 139 I;. T. 6J7 ; Tannoeli v. 
Bro\vm(‘si(h* (V)al 119291 A. C. 642. 

Apld. Sl,('V(‘rLs r. Bimniigham (,’orpn. (1929), 
22 B. W. V. C. 311. (icneraltij. Refd. Lewis 
(lues!., Keen lk> NettJcfolds, Watkins v. 
Same, 1''ijcker v. Same, Ingram v. C^rawshay 
(1927), 96 J.. J. K. B. 664. 

3230. Add. Annotations: — Consd. l^ewis v. Guest, 
Keen Nettlefolds, \V»ikins ?•. Same, 

Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. Refd. B(*van v. Nixon’s 
Navigation Oo. (1928), 139 L. T. 647. 

3232. Add. Annotations : — Consd. Lewis v. Guest, 
Keen Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. f’rawsliay (1927), 
96 Ji. J. K. B. 661. Refd. Ousliion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
O. 0. 454 ; Bevan v. Nixon’s Navigation Co. 
(1928), 139 L. T, 647. 

3235a. .] — I’lie amoiml- of the average 

weekly (^ajiiings of a. workman before accident 
was 60.S*. After the accidt*nt ho retui*ned to 
Jiglitej’ woik, but was paid af. exacUy th(i 
same rate as bt^fore the accident-, lie, how- 
<‘v<*i’, only i‘arned a,n a.vf*ra.g(' weekly amoimt 
of 376*. 8^/., owing to slackness of tradi*. He 
brought a claim foi* couqxmsaiion at- the raU? 
of 6.S-. 2f/. aweek, being one-half tiie dilXerc'Uce 
between his pri'-aecident & i)ost-accid(*nt 
earnings. The county ct. judge made a 
declaration of liability only on the ground 
that he found no loss of i‘arning cajiacity 


merles Iron Co., Ltd., [1U29] 8. C, 
(Ct. of Sees.) 182.— SCOT. 

PART XIV. SECT. 12, SUB-SECT. 1. 

3216 i. .]— Moore v. 

Nimmo. [1U2U] 8. C. (Ct. of 8ess.) 007.— 

SCOT. 

PART XIV. SECT. 12, SUB-SECT. 3. 

3228 iii. .1 — A workman was 

awai*dod componsatioii in respect tif 
total incapacity in Feb. 1925. On 
May 13, 1926, ho became lit for light 
work. He made oRorts to obtain such 
work, but, owing to abnormal eoonomlo 
conditions, he was unable to do so. 
if ho hod obtained light work the eire(5ts 
of his injury would Imvo worn oti, ^ 
ho would have recovoi*ed full capacity 
by Sept. 13, D120. Giving, however, 
t-o his failure to obtain light work ho 
was still partially luoapacitated at tho 
latter date. Apart fivm this failure 
to obtain work, Ids oondltion was not 
due to any failure on his part to take 


reasonable meusurcs io promote^ tho 
recovtu'y of capacity. Tho aridtrator 
having suBpondod puyment of oom- 
pcjnsation as fioiii Sept. 13, 1920 — 

Held : the continuaiifc of liicapacity, 
not b(?ing duo to any mirctiKoiialilo 
conduct on (he workman’s part oi to 
tho intorventum of any now cause 
apart from economic ch’cumstanccs, 
Avas stUl attnfmtablo to (be original 
aofjldent; &, acoordmgJy, that the 
arbitrator was iio( entitled to suspend 
payment of oomiionsation. —Kennedy 
V. Hnoin’S Iron Co., [1929] 8. C. (Ct. 
of 8ohs.) 29.— SCOT. 


PART XIV. SECT. 12, SUB-SECT. 4. 

3235 i. Whether ineanacity vnthin 
the Acta — Slachruss o/uvir/j.J A work- 
man, omplo>ed as a drawer in a mine, 
who had boon injured, was paid com- 
pensation llrst as fur total, ^ lator as 
for partial, incapacity. Ho thou 
obtained work with tho same employers 
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as a juiiap engiruunan at vuges higlicr 
than he had earned as a draw(^r, Hz 
compensation was suspondiMl by agree- 
ment. The pit ill which lu* was 
employed as a pimip eiigmemaii 
haAdng boon closed, the workman anus 
thrown out of employment. JIo was 
unfit, owing to his injiny, for his 
former work as a draAver, hut Ik* avks 
lit for various jobs, including tfiaS of 
pump enginemun, at vvhii'h lie emild 
earn his former Avage. He was uiiublo 
to find work owing (-o the stale of tho 
coal mining imluhtiy & not owing to 
his injury. The arbitiator haying 
ended coiiipt'usation In (ht* meantime 
as at (he dale VAlien Hie woikman 
obtained wm k as a pump eugim*- 
maii : -//<*/// ; as the workman wais 
fit pjr Avork at which he could earn 
as high wagt's as ho liad earned as a 
drawer, iie was not eiiUtled to com- 
pensataoii. -In VEUAuri’Y v. Edinduruu 
COM.IEKUM, Ltd., 11929J 8. C. (Ct. of 
8eHs.) 338. — SCOT. 
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due t(j the accident since the return to work. 
The workman appealed : — Held : the loss 
of earninf^s after the accident being entirely 
due to labour conditions & not to the fact 
i-hat the workman was injured, the decision 
of the county cf . judge was right.- -Lyon v. 
Ta^xor Ihuls. (11I2S), 21 J3. W. C. O. 415, 
C. A. 

3238. Add* Annolaiion * — As to (1) Refd. Lewis 
V, Guest, Keen & Nettlefolds, Watkins v. 
Same, 'J'ucker v. Same, Ingram v, Crawshay 
(11»27), 9(3 L. J. K. B. 604. 

3239. Add. Ciiaiio'iis 96 L. J. K. B. 295 ; 136 
L. T. 427 ; 19 B. W. C. C. 475. 

Add. Amiolalion : — Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Crawshay (1927), 96 
L. .1. K. B. 664. 

3239a. .] — A miner who, in Apr. 1926, 

had the symptoms of nystagmus, on Apr. 30 
went on strike until Dec. 2. On July 13, 
Ik* obtained a c(*rtilicate that he was dis- 
abled by tlic disease as from .Tune 14. The 
county ct. judge luild, although totally in- 
ca]iacitaU'd fi*om .lune 14, tlu; workman 
would not, in any c.ase, have been at work 
owing to the strike, refused compensation : 
— Held. : if a workman was totally incapaci- 
tated by an accident, it was immaterial that 
he might also hav(i been prevented from 
earning money by some other cause. — 
WimJAMS V. OWMAMAN OoAL Oo., LTD. 

(1927), 20 B. W. C. C. 476, C. A. 

3240. Add. Armoialmi -Consd. Lewis v. Guest, 
lve(m & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

3241. Add. AmioiaiUm : — Refd. lA'wis v. Gu(‘st, 
Keen & Netthdolds, Watkins v. Same, Tucker 
V. Same, Ingram v, Crawshay (1927), 90 
h. J. K. B. 664. 

3243a. Cesser of work obtained in lieu of 

compensation.] -When a workman, partially 
incapacitated by an accidimt during the 
course of his cmi)loyment, obtains work in 
li<;u of compensation, the cesser of that work . 
entitles him to an award, even in cases where ' 
the ccisser is due to the state of the labour 
market & would have resulted in liis being 
unemployed in any event. — Lewis v. Guest, 
Keen & Nettlefolds, Ltd., Watkins v. 
Same, Tucker v. Samis, Ingham v. Crawshay 
Brotiieus, [1928] 1 K. B. 20 ; 96 L. J. K. B. 
604 ; 137 L. T. 386 ; 43 T. L. R. 436 ; 71 Sol. 
Jo. 388 ; 20 B. W. C. C. 359, C. A. 

AnnoUdion^ : — Apld. Williams r. Cwmaman Coal Co. (1927), 
20 Ji. W. C’. '17(» ; Lyon l\ Taylor Bros, (1928), 21 

B. W. r. (U Ilf) Refd. (^isLioii V. Trodcwjr Irou & 
Coal Co. (1927), 20 B. W. C. C. iCti; Bevuii v. Nixon’s 
Navigation Co. (1928), 139 L. T. (347. 

3243b. .] — A c.oal miner, who had worked 

for many years underground, became, by 
reason of an attack of nystagmus, only able 
to do surface work at a lower wage. This 
work was unavailable, owing to the state of 
the labour market, though the workman, 
but for the nystagmus, would probably have 
been able to obtain employment under- 
ground : — Held : the effect of Workmen’s 
Compensation Act, 1923 (c. 43), s. 16, which 
was re-enacted as Woikmen’s Compensation 
Act, 1925 (c. 84), s. 9 (4), was necessarily 
to exclude the idea that the words “ able to 
earn ” in Workmen’s Compensation Act, 
1906 (c. 58), Sched. I., applied to any cir- 


cumstances not personal to the workman 
himself. It dealt expressly with the case 
of the man who could not find work, & it set 
the criterion whether the failure to find work 
was due wholly or mainly to the accident, but 
failure to find work due solely to the state of 
tlie labour market was expressly excluded by 
the sect., & it was impossible to say that 
Cardiff Corpn. v. Hall, No. 3284, post, when 
applied to a case after the passing of 1923 
Act, was wrong. — Bevan v. Nixon’s Naviga- 
tion Co., Ltd., [1929] A. C. 44 ; 139 L. T. 
647 ; 44 T. L. R. 805 ; 21 B. W. C. C. 237, 
H. L. 

Annolatunis : — Apld. Lyon r. Taylor Bros. (1928), 21 B. W. 
C. C. 41 r>. Ezpld. I’aiiuoch v. Browiiio&ldo Coal Co., 
11929] A. 0. 642. Distd. Evans v. Ebbw Vale Steel, Iron 
& Coal Co. (1929), 22 B. W. (b C. 274. Consd. Stathaiii 
r. Oxeroft ColliiTy Co. (1929), 22 B. W. C. C. 330. Refd. 
Gladstone Sjnnning C!o. r. Nangle (1928), 98 L. J. K. B. 
161 ; Weinyss (^oal Co. v. Walker (1929), 22 B. W. C. C. 
366. 

3247a. .] — A blacksmith was injured while at 

work by a splinici* of iron entering an eye, 
imi)airing its vision by one-half, lit* 
returned to work for a sliort period, but did 
not do ov(irtime, A threw up tin* work on 
the ground that it/ wius unsuitable, lie was 
nervous of losing the sight of the oth(M* eye. 
'ITie employers called medical evidence that 
lie was fully able to do his work. The county 
ct. judge made an award in favour of the 
workman on the basis of partial incapacity. 
’J'lie employei'S appealed : - Held : tlxu’e was 
evidence to supj)ort the finding & no mis- 
dir-cction.-- CoiiQuiTT v. United Steel (-o., 
1/m. (1928), 21 B. W. V. C. 409, C. A. 

3251a. .] — A workman lost an eye in 

the course of his employment. He refused 
to follow medical advice A wear a glass eye, 
but brooded over his accident, & got inU> a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity 
was directly due to the accident : — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. — Hodson v. Staii 1*aper Mills, 
Ltd. (1927), 20 B. W. C. V. 265, O. A. 

3261. Add ^Annotation : — Consd. Bevan Nixon’s 

Navigation (\). (192S), 189 L. T. 647. 

3264. Add. A n nofahon : — Consd , Slathaui r. 
Dxcroft (blliery Go. (1929). 22 B. W. i\ V. 
330. 

3269a. .1 — ^A collier suffered a succession 

of accidents, but was given work with partial 
compensation until, in 1921, he left the 
colliery A became a club steward at higher 
wages. In 1922 he wfis granted a declara- 
tion of liability against the colliery co. In 
1928 he was dismissed frtan his j)osition of 
club steward A failed at three clubs where 
there wei‘e vacancies to obtain the position 
of a club steward, lit* claimed that he was 
unlit to work as a collier at the coal face, A 
his old employej‘8 refused to einidoy })im 
otherwise. He therefore made a claim for 
compensation against his old employers in 
the form of a review of the declaration of 
liability. The county ct. judge made an 
award in his favour of Is. (id, a week on the 
grounds that, although he could do surface 
work, he was unable to work at the coal face, 
A that the job of a club steward was not a 
well-known branch of the labour market, A 
should therefore be disregarded ; — Held : 
there was no evidence on which the county 
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ct. judge could find iiuit. (ho work of ii club ' 
Bieward. was exct*j)ii()na.l ; it whs h woll- , 
known class of emj^loymeni in wliit'li the man ' 
was capable of workinp;. Tlio case must bt^ 
r(3mitted for a rehearing, taking this fact into 
consideration. — S tatu am v. Oxcnoirv (Vjn- 
MEiiY Co., Ltd. (JSo. 2) (192U), 22 13. W. C. C. 
330, C. A. 

3269b. After retirement.] —A workman lost- 

the use of an eye by accident A wore a shade 
over it in consequenc.t'. Jaability being 
admitted ho received full compensation until 
he was able to do his ordinary woik again. 
An agreement wtis recorded whert'by th(' 
employers undei'took to provide' tlit- w orkman 
with employment, A admittt'd tlaar liability 
to pay compensation “ as A w lu'n tbeir 
1 iabil ity sh al I arise . ’ ’ T1 a *. worki i lan coni i nued 
doing Ids w^t)rk without cornpi'iisation until | 
having reached the age (if si\t-y-six he was I 
compulsorily retired und(*r Ins eirqiloyers’ ; 
superannuation scheme, but at t he same time ! 
became entitled thereunder t-o a jiension of \ 
30s. per week. After Ids r<‘tirem(‘nt. tlu' ' 
workman lil(*d a iH'ijucst- for ar bit rat. ion, elaim- | 
ing to be (uitith'd to ln‘ paid lull eompeiisatiou I 
as from the date of his r('tii*enu‘nt. lb* gav(j I 
e\ddence that lie had tric'd to obtain work | 
since his retirement Imt. had failed. TJu' ; 
county ct. judge hc'ld tliat although t he ; 
workman w^’as physically cai>ahl<‘ of perform- 
ing his old work with his old emjiloyers, bis 
age A the loss of the* eye prc'veiited him gc't 1 mg 
fresh work in the labour market, lb' made' | 
an award in his favour of iOs. a. veek. lie' ! 
found the wcirkmaii’s average' vec'kix <‘a.iTi- ' 
ings before the accident- to be* .'is. A liis 
post-ac.(’idcnt earnings k2 2s, The first- | 
ligurc iuciuded jia-ymc'nt tor overturn' A tbc' j 
second did not. Furthermore' tliere laid bc'c'ii i 
a fall in the rat-c' of wages sinee t-hc' accidc'iit. 
n^be (unployers apjiealed on the gioimds t fiai 
the workman was not incajiaeit.at ed, A tliat, 
if he was, compensation bad b'*t‘n eahulatc'd 
on t-lie wj’ong basis, be(;a,iisc tin' judge bad not 
taken int-o consideration tlu* cnicstioii of oxc'i - 
time A fall in the ral (' ol wages : — Held : tJic re 
w^as evidcuice on wliieJi tlic' eounly ct. jiKlee i 
could find that tlie xvorkmaii was jiari lally in- 
capacitated, but, in arriving at t lie amount 
of compensation jiayable be liad not. taken 
into account- llic Jiigli rate ot jire-aeeideiit | 
wages A overtime. Also the cpic'stion ol i 
pension must be eonsidercHl. Stkvkns r. | 
Birmingham Coupn. (1321)), 22 B. W. (’. <’• | 
311, C. A. 

3274a. .J -A workman, whose left eye , 

was defective, suffered, in 111 Ml, an injury to | 
his right eye wdiilc woiking as a miner, tor 
which com})ensatioii w^as rc'cu'ivcd until tin 
beginning of 11124, when he w^as given work 
underground. This was found to be unsuit- 
able, & he was given surface* work on the* 
screens, A was paid compc'nsa-t-iou for iiartial 
incapacity, lie left this work at the com- 
mencement of the stop])age duc‘ to a dispute 
in the coal trade in 1920, but was not re- 
employed at thci conclusion of the stoppage*, in 
Dec. 1926. In Feb. 1927, the workman] 
applied to have his compensa-tion inert *ased, | 
on the ground that the work on which lit* | 
had been employed was a special kind of i 
surface work found for him by his employ t'rs. 
The county ct. judge held resps. were not 
liable to pay compensation as claimed on 


tlio grounds set out in their particulars. 
The particulars rt'ferrt'd to in resps.’ answer 
con taint'd tlu* allegation that the workman 
w^as not incapacitated from doing ordinary 
surface w^ork : — Held : the award must be 
taken t.o mt'an that thtj judge had found as 
a fa.ct> t-hat the wairkmati w^as capable of 
doing ordina.vy surface work, A there was 
evidcnct* to sujiport such a finding. — Cushion 
r. Tredeoar Iron A Coal Co., Ltd. (1927), 
20 B. W. O. C. 451, C. A. 

3275a. — .j— A miner, in 1916, lost his right 

t'ye liy accidt'iit, A received compensation, 
lie substHpiently rctiiriU'd to work at the 
fact', hut in Junt', 1921, had another accident 
tlmiugh whit'll his left t'ye w^as injured, A 
he wvas paitl ctimpt'iisation. In Mar. 1925, 
lit* returned tti light wairk, receiving also a 
wT'ekly sum by w^'iy of compensation. On 
.Inly 1, 1925, the employers applied for a 
rt'vit'w ^ ttjrmination of the weekly pay- 
iimiits. TJie workman stati'd in evidence 
that- he was afraitl to w^ork below grtmnd 
again, A tlie county ct. judge held work at 
t.in* (Hial fa.t‘t' was mil suitahlt*, A tht* man’s 
rt'lusal to tlo it was r('a.soiia.ble : — Jleld : tht* 
east* must- go ba.ck for tJie judge to tlt'cide 
wht'tlit'i* tlu* misuit-aliilit ol the work 
resultt'tl from the first aceideiit. or the second, 
or both, A tt) assess tlu* compensa-tion pay- 
ii-blt* only in rt'gartl to incapacity from the 
second a-ccident. — Aston Coat. Co., Ltd. v. 
Stancil (1926), 20 B. W. C. C. 198, O. A. 

3282. Add. Am/o/n/oin : Consd. Fvaus r. Fbbw 
Vale Stt'i'l, Jrtin A ('t>al Co. (1929), 22 B. W. 
C. C. 274. 

3283. Add, yLmo/a/mn Refd. Lt'wds ??. Guc*st» 
Jvt't'ii A Nettlefohls, Watkins v. Same, 
Tut'ker v. Sa-mt*, lngra.m i\ Crawshay (1927), 

3283a. Accident to infant Inability to do work ot 
employer on becoming adult.] — \n infant 
em])lo>t'tl ])> a. railway eo. Itist- bis !t*f(. foot- 
m an aefi<lt*n(. w lult' at- wtirk. lb* w'^a.s fitl-etl 
w it-b an a.rtilieial toot A givt'ii suit a bit* employ- 
men! until lit* eame ot agi*. Ills (‘m]>lo\ <‘rs, 
being then nnabli* t-o line! him work in an 
adult- grade', dismissi'd liim. ’riu* workman 
(laimc'd eoiiiju'usat ion as a t.oiall> in- 
c apacitat-i'd adult- wajrkc'r, Imf. the* ernjiloyc'rs 
refuse'll to ])a.\ I'xcejit. on the* basis of partial 
meapaeity. TJie eounty et-. judge lu'id that 
the workman was not entith'd to be iivati'd 
aslotally m('a,j)a.(‘ii a.t.ed eitbe'i* as an “ oild lot ” 
or under Worknu'u’s Compi'iisation Act , 1925 
(e. «sl), s. 9 (1). The' uairkman apjieah'd : - 
Held: tliejrc* was ('\’id<*nee to sujiport the 
finding A no misdirection. Haknes v . 
J.oNDov A AJoirric Fasteun Uv. Co. (1929), 
22 B. W. C. 205, C. A. 

3284. Add. A'iniokiiioyus : — Consd. ITamillon v. 
Slielton fron, Steel A Coal (?o., J^eigh v. 
Same, Timmis v. Same (1926), 136 Ji. T. 427 ; 
Lewis V. Cfuest, Keen A Nedtlefolds, Watkins 
V. Same, Tucker x\ Same, Ingram v. Crawshay 
(1927), 96 L. ,T. K. B. 661 ; Uhodes v. Digby 
Colliery Co., 11927] 1 K. B. 152. Apprvd. 
Bevaii V. Nixon’s Nu.vigation Co. (1928), 139 
J^. T. 617. Consd. (dadsteme' Spinning Co. 
r. Nanglc (1928), 98 L. .1. K. B. Mil ; Barnes 
r. J.. A N. E. By. Co. (1929), 22 B. W. C. 0. 
205 ; Fvaus v. JObbw Vale Steel, Iron. A 
Coal Co., Ltd. (1929), 22 B. W. 0. 0. 274. 
Apld. Wemyss Coal Co., Ltd. v. Walker 
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(1929), 22 B. W. G. C. 306. Refd. Cushion 
V. Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. (v. 454 ; Tannoch v, Brownieside Coal Co., 
[1929 J A. C. 012 ; Siatham v. Oxcroft 
Colliery Co. (1929), 22 B. W. C. C. 330. 

3286. Add, A^inotaiion : — Refd. Be van v, Nixon’s 
Navigation Co. (1928), 139 L. T. 047. 

3287. Add, Amiotalion : — Refd. Bevan v, Nixon’s 
Navigation Co. (1928), 139 L. T. 047. 

3289a. Unable to find former employment.] 

--A niirioi* wlio had lost the sight of his 
rigid eye in an aeciderd. r(‘covered sidllcMerdly 
to he lit to resume his old work. Althougii 
lie liad takt‘n all r(;a.sonah](» stoi)S to obtain 
woik as a miner or ((uarryman, he 
failed to obtain any. ’riu' sherili-substituti* 
found t/hat the workman’s failure to obtain 
employment- was mainly a eonsequenci' of 
tl»e injui'v iV treated his inea])aeity as total 
under si‘(d-. 9 (I). On appeal to tb(‘ Kirst 
Division of tin* (4-. of Session the decision 
of th(‘ slieriif-snhstltuU' was reversed on tlie 
gr<uind t hat sect. 9 (1) di<l not apjdy to a I 
case whei'e tin* woi*kman had r(‘covered 
siillicii'id ly to he lit for his former employ- 
ment-. MMu' workman appeah*d to th(‘ House 
of Jjords l/rld : the words “employment 
of a. certain kind,” in s(‘ct-. 9 (t) arc* a.])plicable 
although tli(‘ employment which t he workman 
IS lit ioi* iV. is att-(‘m))ting to obtain is 
his ])r(*-ac(‘jdent einjdoyiiK'nt. — 'rANNOCii v, 
BuoWNiEsiDJi: (*()Ai. (V)., |1929| A. C. (542: 
98 li. ,r. P. C. 150 ; 1 1 1 L. T. 599 ; 45 T. B. K. 
599 ; 73 Sol. Jo. 499 ; 22 B. W. C. C. 383, 
ri. J.. 

3290a. .J- In May, 1923, a miner sulTercid a 

permancjid injury by accidtmt- to his left 
foot/ A \N'as jiaid (;ompensat-ion. In May, 
1921, fi(* was gncn by his emjdoyers ligld- 
<‘in])lo;>ment as a- signalman, together with 
comp(*nsa-tion for piutial inca-iiacity, A he 
continued to do the woik satisfactorily until 
the general stoppage in 192(5. His sei'vices 
V'cTe then disjiensed with, A lu* was unable 
1-0 obtain (‘inidoymi^nt elsewdiei'e. At the 
healing it w^as jiroved that the workman 
could not do w^ork wdiich invo]v<*d activity 
of the f(*(it.. The sheritl-substitiite found 
that- the ^vorknian was (it only for a s)>ecial 
A limited class of work whicli hi* would have 
no cliance of obtaining in the competitive 
labour market, A aw'arded luui compensation 
for total mcajiacity. On appeal this decision 
was alTiriued by tlic Pii-st Division of the Ct. 
of Session. 3iic employers again appealed : 

' Uvld : t here was ample evidence to support 
t-lie finding of the aibitrator, — W emyss 
Coal (\)., Ltd. e. Walker (1929), 22 B. W. 
C. (k 3(5(5, H. h. 

3295. Add, Annotation : — Consd. Lewis v. Guest. 
Keen A Nettlefolds, Watkins v. Same. 
Tucker v. Same, Ingram v, Crawshay (1927), 
96 L. J. K. B. 664. 

3295a. ,] — In 1911, a workman lost his 

right arm as a result of an accident. From 
1913 to 1922 Ids employers engaged liJm on 
light/ wmrk. In 1922 it/ was agreed that he 
should in t-lu* future be paid 7^#. (Ul, a week 
compensation in respect of the estimated 
dilft*rence between what he could earn at 
light w'ork A what he would have been earn- 
ing if ho had not been injured. After 1924 
he was given the work of record-keeping. On 


Dec. 24, 1927, he was discharged, the works 
being closed on account of trade difficulties. 
On .Ian. 9, 1928, after sixteen days, he was 
re-engaged on light work on the terms of 
the 1 922 agreement. The workman received 
imemployment benefit for the period he was 
imemployed A also the weekly compensa- 
tion of 7.V. 6<f., A did not try to obtain other 
employnient. On May 13, 1928, he filed an 
appheation for arbitration, claiming an 
increase of compensation during the period 
he was unemployed on the basis of total 
incapacity. It was agreed that the amount 
recoverable in these proceedings, if successful, 
was 55.9., being two sums of 35s. a week less 
the two payments of 7s. 6d. The arbitra- 
tion was begun in Aug. 1928, A continued 
in Oct. In Ids evidence the workman said 
that lie was “ a storekeeper iilus messenger,” 
A that he could act as a W7itchman-gate- 
koepei*. At the hearing in Oct. the county 
ct. judge intimated that he was jirepared to 
accei)t/ the argument put forward on behalf 
of the workman that- he was an “ odd lot,” 
but again adjourned the case to Feb. 1929, 
for fuitlier lionsideration. In Feb., after 
hearing further argument, the county ct. 
judge found tliat the workman was partially 
incapacitated, that there were classes of 
employment in which he could earn his 
pre-accident wages, A that 7s. 6rf. was 
sutlicient compensation during the two weeks 
in question. The workman appealed : — 
Held : the findings of the county ct. judge 
amounted to a finding of fact that the work- 
man was not an “ odd lot,” A there was 
evidence to support such a finding A no mis- 
direction. — K vanh V. Fbbw Vale Steel, 
Iron A Cda]. (k).. Ltd. (1929), 22 B. W. 
V. V, 274, C. A. 

3302. Add, Annotation : — Refd. Bevan v, Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

3305. Add, Annoiatiofis : — Consd. Lewis v. Guest, 
Keen A Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v, Oriiwsbay (1927), 96 
L. J. K. B. 664 ; Barnes v. L. A N. B. lly. (k). 
(1929), 22 B. W. (k C. 205 ; Evans r. Bbbw 
Vale Steel, Iron A Coal Co. (1929), 22 B. W. 
<k C. 274. Refd. Cushion v, Tredegai* Iron 
A Coal Co. (1927), 20 B. W. C. C. 464. 

3315a. .] — A workman was employed as a 

seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
A he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, imtil 
Sept., payment being on a profit-sharing 
basis, A his share of the profits being £21. 
lie next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 6, 1926, 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
A what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since .liily 2, 1926, at £2 5^., A awarded him 
7s. (^d, a week compensation ; — Held : 

(1) there was no evidence that the workman 
suffered any loss of earnings by reason of his 
injury, A no evidence to support the award ; 

(2 ) the workman had not discharged the ornia 
of showing a reasonable probability that 
incapacity would ensue in the future, A 
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was not entitled to a declaration of liability. 

McLeod v. Black (1927), 20 B. W. O. C. 
630, 0. A. 

3325. Add, Annotation ~ As <o (1 ) Consd. Gardner 
V, Vickers (1928), 44 "J'. 1j, U. 503. 

3329. Add, Annotation : — CHeneralUf^ Refd. Gardner 
V, Vickers (1928), 44 T. L. li. 

3341. Add, Ciiaiionff :-- A^d21] A. 0. 120; 90 
L. J. K. B. 284 ; 130 L. T. 258 ; 19 B. W. 
0. O. 416. 

Add Annotation : — Hefd. Curran v, Kays, 
[1928] 2 K. B. 409. 

3354, Add, Annolalion : — ^^.s- /o (1) Refd. >iui^eni 
tK liondonderry Collieiies (19211), 111 li. '1\ 
019. 

3355. Add, Annotations : — Consd. Welsh Navigation 
Steam Coal Co, v, Evans, []927j A. C. 831 ; 
Nugent V, Londonderry Collieries (1929), 
141L. T. 019. 

3357 . Add, Annotations : — Consd. Campbell v. Port- 
land CoUiery Co. (1920), 19 B. W. C. C. 591 ; 
Shotts Iron Co. v. Curran, [1929J A. i'. 4(M). 

3359a. — .J- Wher<‘ ;i workman wlio had 

been killed by an aecadeiit arising emt ol A 
in the course of his (‘luploymcmt left his 
mother A several brother s A sisters under the 
age of fifteen partially d(‘p(‘n(l(‘ni on his 
earnings:- Held: the brotliers A sisters! 
were entitled to the childr(‘rrs allowance. 
NifOTTS Iron (V). r, (UuoiAN, |1929] A. C 
409 ; 98 L. ,1. P. V. 73 ; 141 1.. T. 05 ; IT 
T.J.. 11.261 ; 22B. W. (kC. 1, II. L. 

3359b. Brother under fifteen. |- Si lorrs 

Co. V, ClilUvAN, No. 3359a, m//r. 

3359c. How calculated — Period of calculation - 
Posthumous child.] — A workman liavingb<‘en 
killed by accident arising out of his employ- 
ment, his widow claimed (compensation lor 
herself tSc her })osihumous child born some 
ten w(;eks after the Avoi'kman’s death, ddie 
emi)loyers paid a sum of Tnon(*y into et. in 
respect of the child’s allowance bas(‘d on 
15 per cent, of £2 a week lor 780 weeks 
or fifteen years: — Held: the ehihi was 
entitled to a sum calculat(;d by taking 15 
per cent, of £2 a week over a i>eriod from 
the death of the workman to the date when i 
the cliild in fact would attain the age of 
fifteen, which, in this case, was soirui ivn 
weeks more than fifteen years. — Athey v, 
Pickerings, Ltd. (1926), 90 L. ,1. K. B. 
250 ; 136 L. T. 535 ; stib nom. Re Atiipiy, 
Pickerings, Ltd.’s Application, 20 B. W. 
C. C. 216, 0. A. 

3359d. Amount of lump sum.] — A workman 

died as the result of an accident, having 
previously received from his employers ! 
£66 5«. 5a. in weekly payments as compeusa- | 
tion. On liis death his employers paid into i 


I ct. £534 145. Id,, made up of £234 145. 

i,e,, £300 less £65 65 . 5d., for the lump sum 
payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 
limited in any way, was calculated to be 
£617 1 15 . The county^ et. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 

j payment out of part of the amount : — Held : 

! ( 1 ) the amount i^aid into ct. by the employers 

was insufiicient, A the dependants wore 
oniith*d to the full £600, since if the lump sum 
calculated under Workmen’s Compensation 
Act, 1925 (c. 84), s. 8 (2), was reduced below 
£300, then, if the figures warranted it, the 
(‘hildrc'n’s allowance under sect. 8 (3) might 
exceed £300, provided that the lump sum & 
tlie children’s allowance together did not 
exceed £600 ; (2) the widow was not deprived 
of lu‘r right of appeal by having accepted 
})aym(‘iit of ])ari of the amount paid in, 
h(‘(;aiise, although she iriighi have approbat-ed 
the ordt'r on ht‘i* own behalf, she had repro- 
bated it 111 th(^ intert'sts of her children. 
(3) Setnhlc : a ri'qiiest for arbn., A not an 
a.]>peal, was the proper procedure for the 
widow. MALCoiiM V. Barhek, Walker A 
(k>.. Ltd. (1927), 137 J.. T. 470 ; 20 B. W. 
C, C. 51 (i, C. A. 

3359e. One child over fifteen partially de- 

pendent.] A workman died as a residt of 
an accid(‘nt leaving a widow A two children 
under fift<‘en all wholly d(q)endeni, A also 
one daught(*r over fifteen partially dependent. 
Tlie county c;t. judge iield the presenec of 
th(5 daughter ovit* fifteen, A only partially 
d<q)(‘ndent, required him to calculaL^ th(* 
(‘hildi'eu'.s a,l]ow’anc(‘ on the basis of partial 
d(‘p(*iidency : — Held : the children’s allow- 
ance must b(‘ calculated on the basis of their 
h»‘ing wdiolly de])endent, A the existimce of 
,uioth('J' nuunber of tlie family over fifteen, 
wlio liappeued to he only partially dependtuit, 
did not alTect the calculation. — G ueen v. 
Brejwjeu Glynriionwy Slate (?o., Ltd., 
ri928J 1 K. B. 561; 97 L. .1. K. B. 32; 338 
L. T. 90 ; 20 B. W. O. C. 503, C. A. 

3364. Add. Annotation : — Consd. Lewis v. Guest, 
Keen A Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (1927), 
96L. .1. 

3366. Add, Annotations : — Consd. Lewis v. Guest, 
Keen A Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v, Crawshay (1927), 
96 Ij. ,1. K. B. 664. Refd. Bevan v. Nixon’s 
Navigation (’o. (1928), 139 L. T. 647 ; HarhiT, 
Walker A Co. v, hlint (1928), 98 L. J. K. B. 
83. 

3371a.- .] STEViiNs r. Bii:m iniuiaisi 

No. 32691), ante. 

3373. Add, Anvioiations : — Consd. Hamilton v. 


PART XIV. SECT. 18, SUB-SECT. 1.— 
C. (b). 

3349 ii. .] — AppllK., being 

the father, mother, brothers, & sistei-H 
of (loceaHod, rlaiiued eniuj)eiisHtioii 
under Workers’ Oorn|jeii«ution Ael, 
i 912- 1924, on the gi’onnd thjjl they 
wei*e partially dcpeiideut on deeeased. 
Appltji.&doox^asea had lesided togetlier, 
Ac deceoHod, who was an infant, had 
been lu receipt of a wage of 12s. 6f/. per 
week at the time of ms death, wdilch, 
or most of which, ho was lu the habit 
of oontributlng towards the expenses 


of tJie housebohl of winch he was a 
member. The iii« prist rtiie found that 
Ihc C50st of tJie k(“ei» of fteeeased came 
to iiioji’ than the ainoiinf whieh he paid 
into the famiJv A tlnit apidls. W'ori' not 
dejM*iuioid on him * thitl * the in.igis- 
Irute w/iH (aiLitJed to tind that appllH. 
W'ere not dejieiident ini tleecuned.- - 
IOi)MoNr>STO\'i*: r. (Jkkwks (I92t}), 29 
vv. A. li. j;. «:i. AUS. 

1 i, ftteaptunlf/ itf v'uyv'farnintf 

father — licsult of son's a^.’cident.] — 
A workman who was killed i)y an 
accident arising out of his employ- 

flfi? 


ment, left Iuh jnoiliei cY hisUt jiuiTiully 
dependent iijioii lu.s eannngh. Jiis 
fatJxu', a wag»-earner A n<M- dependent, 
was totally meapueitated by the news 
of his son's ileatb. The arbitrator 
took the loss of the father’s eurnlngri 
into <*ojisideration in assessing tlio 
lump sum luivahle to the depeiidanls. 
The tmiployers appeult‘d : — fhlfl : tht) 
loss of th(! fath(‘r’s wage -earning 
eapaeity anus irrelevant to the assess- 
ment of the* compensation. Swan v, 
Ooi/i’NKriH Ikon Co., Ltd. (1928), 21 
li, W. C. C. ri«7.— SCOT 
o. Revsd,, 19 B. W. O. 0. 461. 
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Shelton Iron, Steel &> Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
V. Crawshay (1927), 96 L. J. K. B. 664. Refd. 
Hevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. j 

3389. Add. Anvolation Refd. Stiwens v. Bu‘- 1 
mingham Corpri. (1929), 22 B. W. C. C, 311. 

3390. Add. A}nfnfah()H : — Refd. (\)lquitt r. Cnited 
Steel (V). (1928), 21 B. W. (\ C. 409. 

3399. Add. AnnoUdUms : — Consd. Nixon v. A.-G. 
(1929), 46 Jj. B. 31. Refd. Re Transferred 
C'iviJ Servants (Ireland) ComiDensation, [1929] 
A. C. 243. Mentd. Wigg v. A.-G. for Irish 
Free State, [1927 J A. C. 674. 

3420. Add. Annolation : — Distd. McGee v. Muir 
Win. A (‘o. (1929), 110 L. T. 546. 

3423a. Payments received under part-time agency 
agreement.] — A workman was employed as a 
filter by a liT*m of engimu'rs, &- at the same 
time was acting under an agreement with a 
benefit S(j(iety as their i>art.-lime agent. 
t^nd(*r tins agreement, he agreed to ob<‘y the 
orde rs of tlu* society A jxirform all his duties 
in accordance with otlicial instructions. | 
lie was lo b(‘ paid a weekly salary calculated 
on a perc(‘ntage basis. Tlie workman sufl‘er(‘d 
an at!(;ident in the course of his employimuit 
as a fitter. The county ct. judge, in order 
to computt* his average wetikly earnings, 
added togidher the W(‘ekly payments received 
from both sources. The I'mployers apjiealed 
on the ground that the relationship between 
the society A the workman was that of 
])rincif)al A agtJiit, A not master A servant, 
A that his payment.s under the agreenumt 
should not be taken into account: — Held: 
th(‘ judge had rightly (jonstnied the agreement 
as establi&Jiing the relationship of master A 
servant between the society A the workman. 
— Boijjojits Gaudnek (William) A Sons 

(1928), 21 B. W. C. C. 154, C. A. 

3423b. Payments out of public funds -Com- 
pensation for loss of wages — Workman sitting 
on Court of Referees.] dMic earnings which 
are t-o be taken as the basis of tlie compensa- 
tion payable to an injured worlanan under 
AVorkmen’s Gompensation Act, lh25 (c. S4), 
are the earnings in his emjdoyment, A do 
not include other t*arnings such as jiayinents 
to the workman fi'om public funds to make 
uji Iciss of wiiges for days wiieii instead of 
working lie sits as workmen’s i*cj)resentativ(‘ 
on the (4.. of Iteferees of .*i. local ernjdoyment 
committee.- -McGee v. Mum AY. A Go., Ltd. 
(1929), 149 L. T. 516 ; 45 T. L. H. 202 ; 73 
Sol. .lo. 109 ; 22 B. AA^ G. G. 193. G. A. 

3433. Add. Annotations : — As to (1 ) Refd. Hamilton 
V. Shelton Iron, Steel A Goal Go., Leigh v. 
Same, Timmins v. Same (1926), 96 L. ,T. K. B. 
295. As to (5) Refd. Bevan v. Nixon’s Naviga- 
tion Go. (1928), 139 L. T. 647. Generally, 
Refd. Lewis v. Guest, Keen A Nettlefolds, 


Watkins v. Same, Tucker v Same, Ingram 
V. Crawshay (1927), 96 L. J. K. B. 664. 

3455a. Overtime.] — Stevens v. Birmingham 

Gorpn., No. 3269b, ante. 

3455b. Pension.] — Stevens ik Birmingham 

Gorpn., No. 3269b, ante. 

3466. Add. Amioiation : - Aw to (1) Consd. Temple- 
ton p. Parkin AVm. A Go. (1929), 140 L. T. 
519. 

3469. Add. Annotations :~-A8 to (1) Refd. Temple- 
ton V. Parkin Wm. A Co. (1929), 140 L. T. 
519. As to (3) Consd. Roberts v. Gardner 
(1928), 21 B. W. C. C. 154. Refd. Williams 
V. Larsen (1928), 21 B. W. G. 0. 339. 

3472. Add. Annotation : — Folld. McGee t\ Muir 
AVm. A (^o. (1929), 110 L. T. 546. 

3475. A dd. A nnotations : — Apld. Gardner v. Vickers 
(1928), 44 T. L. R. 563 ; Re Unemployment 
Insurance Act, 1920, Re Leeds Gorpn. A 
Chadwick (1928), 92 J. P. 192. 

3482a. Causing temporary unemployment.] — 

Ajiplt., who was (‘inidoyed by resps. as a 
riv^cdei* on piecework, received notice, on 
Sej)t. 3, 1926, owing to the coal strike of 
that; y'<*ar, that there was no more w«>rk 
available for him. He accordingly ceastid to 
work till Dec. 8, when he was re-employed 
by ivs])s. On Jan. 11, 1927, he met with an 
ac(ji(i(*nt causing total incai)acity. On an 
application for compensation, the county ct. 
judge held the interruption was a nomial 
incident A there was no bri^ak in the employ- 
ment, A ho awarded compensation on the 
basis of applt.’s earnings for the twelve 
months i)rior to the accident: -Held: the 
interval was not one of th(j incidents of a 
discontinuous employment, A there was a 
break in the (miploymenl-, A the case must 
go back t-o the judge to assess compensation 
on that basis. — Gardner v. Vickers, I/ri>. 
(1928), 44 T. L. R. 563 ; 21 B. AV. C. 0. 129, 
G. A. 

3491. Add, Annotat'io)i : — Refd. Marchant. r. (4iar 
Steam Trawling Vo. (1929), 22 B. W. G-. V. 
217. 

3493a. Promotion due to illness.] —A workman, 
who liad been em))loyed as a deck-hand, was 
promot ed boatswain of a steam trawlei-, owing 
to tile illness of one of the vessel’s otlicers just 
before she left barboui*. Within twirnty-four 
hours of putting to sea, the workman sufrcT’ed 
an accident. In the course of subsecpicmt 
proceedings I’egarding the ))ayment of com- 
pensation, an issue was raised between the 
]iarties as to whether the weekly payment 
should be calculatt*d on the earnings of a 
boatswain or a deck-hand, 'J’ht* county ct. 
judge held that at- the time of the accident 
the workman was employed in tlie grade of 
a boatswain, A awarded compensation on that 
basis. The employers appealed : — Held : the 
judge had rightly directed himself as to the 
grade of the workman at the date of the 


PART XIV. SECT. 18, SUB-SECT. 2.— 
C. (a). 

3374 i. Offer of suitable work — 

As non-union work€r.]~~Hdd : as the 
employers had not discharged the onus 
of proving that acceptance of the con- 
dition in their offer would not have 
made the workman's position materially 
worse than it had been under the old 
contract, the arbitrator was not 
entitled to refuse compensation. — 


M'DONALD V. OUTRAM (GEOROR) & 
Co., Ltd., [1927] S. C. 3.13.— SCOT 

PART XIV. SECT. 13, SUB-SECT, 3.— 
A. (a). 

sa. Amount he is ocIumIIu comoi{/.]-- 
Held : as the workman wiia employed 
&; tliero was no other employment 
open to liiin at wliich he could earn 
higher wages, the proper figure to take 
in assessing compensation was the 


amount he was aetnalJy earning. — 
Dykes l\ Daird, [1929] S. 0. (Ct. of 
Sess.) 53o. — SCOT. 

PART XIV. SECT. 13, SUB-SECT. 3.— 
B. (a). 

3432 viii. .] — Dunstonb v. 

Ferrari, [19201 V. L. R. 166 ; 47 
A.L.T.141; [1926] Argus L.R. 133.— 
AUS. 
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accident.— M akchant ihiAn Steam Trawl- 
ing Co., T/rn. (1»29), 22 B. W. V. V, 249, C. A. 

3511. Add, Annotation : — Consd. Niddrie & Benbar 
Coal Co. V, Dee, [1927] A. 299. 

3521. Add. Annotation Apld. AN'illiaius v, (Vaw- 
flhay Bros. (( -yfaitbfa) (1929), 22 B. \V. V. C. 
223. 

3530a. .] — On a finding that a workman 

has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded. — PoJtTER v. \ 
Whitbys, Ltd. (1920), 19 B. W. C. C. 414, 
0. A. 

3530b. Admission by employer of partial Incapacity. 

— On Sept. 20, 1920, a workman was kicked 
on the knee by a horse & injured. IJe was 
paid full conipensation until May 5, 1927, 
when the employers gave notice of tlieir 
intention to reducti the weeky eompensation 
to lOfi., & did in fact so reduce it. work- 

man applied for SOs. to be (‘(mtiniK'd. The 
employers in tlieir answer submitted to an 
award of 10s. a wiM'k to continue. Tlie 
county ct. judge found t hat- i he man was ii.bl(‘ 
to do his full work on May T), 1927, but ordtTed 
that compensation should b(‘ paid at ‘Uts*. ui‘ 
to .Tilly 4, 1927, Ac th(*n tei*minate altogedluT : 
— Held : the award w\*is incons(*(]uent. A: the 
case must bo scmt back t-o the judge for a 
rehearing. — Sheay v , 3'rTE (H. W.) Ai Sons 
(1927), 20 B. W. C. C. (UO, C. A. 

3531a. Onus of proof on workman.]- WIkui 

the county ct. .iudge found that ein])loyej> 
were not liable to jiay cornyiensation, as tlu 
workman was no1> inca/fiacitatcnl from doing 
his ordinary work at his ordinary wages 
Held : the judgnumt of the county ct. ]udg( 
involved a finding tliat tlie workman wa? 
not entitled to a declaration of liability. A:- 
the evidence sujiported the finding, in that 
the workman had failed t-o .sliow that theic 
was a reasonable probability' ot an ensuing 
incapacity. — W illiams c. Tbedegah Iro 
At Coal ih„ Ltd. (1927), 90 L. .1. K. B. 722 
137 L. T. 401 ; 20 B. W. C. C. ISO, C. A. 

3531b. .] -McLeod r. Black, No. 331 .^.a 

ante. 

3541a. After termination of compensation.! 

(1) Where a county ct. judge, upon i 
certificate of a medical referee that a- work 
man who has betui injured has eniireb 
recovered & is fit for Ids usual employuK'ut 
not containing any suggt*stion ol tin 
possibility of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating tlie compensation, there 
is no jurisdiction to make a dc'claration of 
liability. (2) The laid that the certificate 
does not refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. “ Becovery ” primd facie means 
that there is no liability of a recurrence of 
illness Ac consequent incaiiacity. — Evans 
(Richard) Ac Co., Ltd. v, Gilbie (1920), 90 
L. J. K. B. 117; 130L. T. 93; 19B. W. 0. 0. 
375, 0. A. 

Annotations: — As to (1) Consd. McLeod v. Black (1927), 20 


B. W. C. C. 530 ; WagstafT r. Ontta Percha Co. (1927), 20 
B. VV. C. C. 430 ; WUliaiUH v. Tivdcgar Irou & Coal Co., 
Ltd. (1927), 9(5 L. J. K. B. 722. 

3543. Add. A)n}otatious : — As io (1) Consd. 
Williams r. Tredegar Iron Ac Coal Co. (1927), 

9() L. .1. K. H. 722. As to (2) Consd. McLeod 
r. Black (1927), 20 B. W. V. 0. 530. 

3545a. Order giving liberty to apply.] Iilmiiloyers 
Jinviug paid a workman full compensation for 
some months for an accident in their employ- 
mcnl-, a p] died for a review of the weekly 
payiiHiut A:- for terndnation, but offered to 
acc'i'pt a d(*claraiion of liability. '^Phe county 
ct. jii(lg<‘ lield Ui(*y were not entitled to 
terminate the weekly payir.onts, as the 
W'orkman was still i>artially incapacitated, 
but such ])aym(‘nts should cease, A- no such 
]»aymenls should be made so long as tlic'y 
employed contimu'd 1o enqdoy the work- 
man at a \\ag(‘ (‘(juivalerd to liis pre-accident 
wages, with libtTty to (‘itli(*r })arty to apply. 

II jilso ordered tlit‘ (‘m])loyei*s to pay the 
costs: Held: (1) tlie order w^as a right 
i»r(Ier, as lilx'rty to aj)7>ly carried out the 
effect- fd a declaration of liability ; (2) the 
(‘in]doyi‘rs having failed t-o establish their 
iTght- to t-cTininat ion of t In' W(‘ekly payinents, 
the jii(]g(‘ rigidly i‘xei‘cis(‘d his discretion in 
oi<l<*ring that the em]>loy(Ts should pay the 
costs.— S idney Lee (IOxeti’h), Ltd. v. 
James (192S), 21 B. VV. (\ V. 220, C. A. 

• 3548. Add. Annotations As to (1) Retd, l^vans 
. (ijlbie (1920), 90 L. J. K. H. 117 ; Williams 
Lrawshav Bios, ((\vfarthfa) (1929). 22 
B. W. L. 223; Wilsons A (-1\(J<‘ ('oal Co., 
Ltd. r. Burrows (1929), 141 1..’ T. 591. As 
io (2) Consd. McLeod v. Black (1927), 20 
JL W. C. (k 530 ; WagstalT v. Ontta Percha 
Co. (1927), 20 B. W. O. 0. 430. Apld. 
Williams Tredegar Iron Sc Coal Co. (1927), 
90 L. J. K. B. 722. Consd. Ituddy r. M. S. 
By. (1929), 22 B. W. C. C. 138. As to 
(3) Consd. Drewitt v, Britannic Assce. (1927), 
J37 L. T. 511. Distd. Soyer r. Johnson, 
Mattluw (1927), 90 L. J. K. B. 1011. 
(ienerathf. Refd. IjOC (Exeter) v. James (1928), 
21 B. W. (k (k 220. 

. Add. Annotations : — 1« to (1) Consd. Barnt‘s 
r. L, Si N. E. By. Cn. (1929), B. W. (k (k 
205 ; Evans r. J^bbw^ Val(‘ Steel, Iron A: 
(kial Co. (1929), 22 B. W. C. C. 274. Refd. 
Williams v. Tredegar Iron A: Coal Co. (1927), 
90 L. J. K. B. 722. As to (2) Refd. Evans v. 
Oilbie (1920), 90 li. J. K. B. 117. 

)a. - .]— A workman having been injured, 

the employers enteriid into an agreenunit 
with Idrri, w^hich was duly recordc*d. This 
agreement gave the workman 30«. a week for 
total or partial incapacity “ or until same, 
shall be ended, diminished, increased or 
redeemed.” Later the workman reiiirn<‘d t-o 
w'ork at his old wages, on the i‘X])ress agree- 
mcint contained in correspondence that his 
rights under the registerinl agree numt were 
kept alive, & that if th(' w^ork was not con- 
tinued & old wages jiaid, he should go back 
t-o such rights. As he was able to coiitinui) 
at work, the employiTS applied for a review 
to diminish or terminate the payments pay- 


PART XIV. SECT. 14, SUB-SECT. 2. 

3513 i. Validity of Jiirijidiction of 
arbitrator .] — An arbitrator ought not 
to make a prospective award. — 
Lauek V, Briucjh (1926), 20 S. R. 


N. S. \V. 275 ; 13 N. S. W. W. N. 84.— 
AUS. 

PART XIV. SECT. 16, SUB-SECT. 1. 

r i. Withdrawal of.]— il is com- 

989 


petont to withdraw an application for 
the recording of a memorandum If it is 
done tlmeoiisly. — M'G inley v. Farmb 
O f) A L Co . . [ 1 9 2 7 ] S . 0. 1 4 1) ; 2 0 B . VV . C. O. 
725.~SCOT. 
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able under the registered agreement. The 
workman claimed that he had not been paid 
his full old rate of Wfigcs under the second 
agreciiiKint & was entitled to have them made 
up to thfi old rate, & further, that by reason 
of this agi-eemcnt the employers had no power 
to reviciw tJie payments payable under the 
registered agreement. The county ct. judge 
held the eiriployers’ application to review 
was in breach of the agreement in the corre- 
spondence, & dismissed the application : — 
Held : the employers had expressly reserved 
their rights under the registered agreement 
to have the weekly payment reviewed. The 
workman's attempt at work ha\dng been 
successful, the employers’ application to 
r^ndew was a proper one, &. the judge was 
wrong in dismissing it. The right order on 
the facts was to discharge the re^stered agre- 
ment direct a dc^chiration of liability to be 
nx'orded. — llrTciiENS & Oo., Ltd. v. Uart 
(1927), 20 JL W. C, 0. 000. C. A. 

3571a. Consideration for agreement — Sufficiency.] 
— An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deem(‘d to commence on that day. The 
workman apyilied for compensation, & the 
employ(‘rs paid full compensation for total 
incapacity for four years, & then ceased 
t»aym(*nt. In proceedings for an award, 
instituted by the workman, the case w«as 
treated by both parties on ihe basis of an 
a.gi'eement to pay compensation as for total 
incapacity having been made, but the county 
ct. judge held there had been no consideration 
on the pait of the workman for the agree- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 81), ^ could not give 
jurisdiction within the Act:— Held: there | 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, & the agj*eement was binding upon 
resps., the workman was entitled to an 
award. — Kres v. Imperial Navigation 
Coal Co., Ltd. (1927), 20 B. W. C. C. 287, 
C. A. 

3657. Add, Annotation : — Consd. Paterson v. 
Ardrossan Harbour Co. (1926), 10 B. W. C. C. 
621. 

3659a. Grounds for removal — Allegation by work- 
man that scope of agreement not understood 
by him.] — Circumstances in which ; — Held : 


an order for removal of a memorandum from 
the record was wrong, & must be discharged. 
• —Quarhell V. Lamport & Holt (1928), 21 
II. W. C. C. 112, C. A. 

3676. Add, Annotation : — Aa to (2) Consd. Vickers 
V, Miners Thames Steam Tug & Lighterage 
Co. V, Ingram (1927), 96 L. J. K. B. 490. 

3688a. Liability of insurer must exist at date 

of winding-up.] — Held : Workmen’s (.'om- 
ponsation Act, 1925 (c. 84), s. 7, applied only 
where at the date of the winding-up there was 
some liability of insurers the benefit from 
which was capable of being transferred to the 
workmen, <fc it could not apply to a case where 
the liability had comf3 to an end before that 
date. — He Bebsidb Coal ("o., F/td. (1929), 
45 T. L. K. 827 ; 22 B. W. C. 0. 239. 

3690. Add, Annotation : — Refd. Catton v, Ashwell 
& Nesbit, [1928] Ch. 484. 

3692. Add. Citations 96 L. J. P. C. 143 ; 136 
L. T. 609 ; 20 B. W. C. 0. 1. 

Add, Annotations : — Apld. Macauley v, Baird 
(1927), 20 B. W. C. C. 802 ; Catton v, Ash- 
wcll & Nesbit, [1928] Ch. 484. Consd. Anchor 
Donaldson v. Crossland, [1929] A. C, 297. 
Refd. Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), lU L. T. 676. 

3697. Add. Citations [1927] 1 K. B. 152; 96 
L. J. K. B. 127 ; 130 L. T. 134. 

Add. Annotations : — Consd. Tempus Shipping 
Co. V. Trott (1929), 141 L. T. 19. Refd. 
liobinson Vickers- Armstrong (1929), 22 

B. W. C. C. 171. 

309Sa. Notice of intention to end payments — 

Validity.] — A workman was injured by 
accident arising out of & in the course of 
his employment. Resps.* doctor gave his 
certificate that the man had partially 
recovered, & resps, served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded 8s. 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct.f & not from the date of termination of the 
weekly payment, on the ground that the 
workman had not complied with sect. 14, 
& was not entitled to compensation from that 
date : — Held : the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be partially 
recovered only, & the compensation of 8s. 
a week for partial incapacity was payable 
from the date the employers ceased payment 
of compensation. — Howarth v. Singleton 
(J. B.) & Sons (1926), 20 B. W. 0. 0. 136, 
0. A. 


PART XIV. SECT. 16, SUB-SECT. 8.— 
A. 

3614 ii. .] —It is tho duty 

of tho sheriff-clerk to consider the 
question whether he ought or ought 
not to refuse to record the memorandum 
on tho groimd of inadequacy of com- 

E ensatlon, & thereafter, according as 
is decision is in tho affirmative or in 
the negative, to refer the matter to the 
sheriff or to recortl the memorandum. — 
T’onner V. William Baird & Co., 
Ltd., Gallacher v. William Baird 
& Co., Ltd., [1927] S. C. 870.— SCOT. 


PART XIV. SECT. 18, SUB-SECT. 1. 

3678 i. Effect of payment in — Money 
not evhject to arrestment .] — ^William 
Baird &, Co. v. Campbell. [1928] S .C. 
31 4. —SCOT. 


PART XIV. SECT. 18, SUB-SECT. 3. —A. 

3686 i. Tdmit of preferential 2my7ne,'>U 
— Under WorJnmm's Compensoiion Act, 
1906, s. f> (3) — Not where liability 
accrued prior to liquidaiion.] — Held : 
1 h(j workman was entitled to the whole 
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of the amount due to him for coiii- 
pensation as a preferential debt, with- 
out any limitation to :fil00 as mentioned 
in s. 5, sub-8. 3, Workmen’s Comptmsa- 
tion Act, 1906, the liability for such 
compensation having accrued befowj 
tho receivers were appointed or took 
over possession of the assets of the co.. 
Sc whether or not the accident ooourred 
before .Fan. 1, 1924 {i.e. tho date on 
which the Workmen’s Compensation 
Act (N. I.) came into operation). — 
Graham v. Maskell &; Smylte, [1928] 
N. 1. 187.— IR. 
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S698b. .] — In pursuance of Work- 

men’s Compensation Act, 1926 (c. 84), 

s. 12 (3), resps. served a workman with notice 
that they would end the weekly pa 5 rmcnts, 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a req^uest for arbn. claiming {inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. Resps offered to accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satisfied 
the workman had reciovered & was able to 
do his work, & held, payment for the two 
days having been offered, there was no 
further liability on resps., & made the 
declaration of liability offered : — IJeld : the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof. — Cooper r. Collins Eleothioal, 
Ltd. (1926), 20 B. W. C. C. 162, C. A. 

3698c. Jurisdiction of registrar -Limited to 

matters relating to sums paid into court.] 

Where proceedings for ending or diiuinislung 
weekly payments have bevn conimtinced 
under sect. 12 A prosecuted as far as <-o obtain 
a certificate of a. itiedi<ml refer(*(*, but no money 
is paid into cl-, lla* eni])loyers uikIct 
sect-. 12 (ii), any <|uestions arising on 
certilicat(‘ are not for the registrar but for 
tli<" judge, (dthor on review undei* setd-. 1 1 
or on original arbitration under sect. 21, tin- 
jurisdiction confeiTed on the iHigistrai* b> 
sect. 12 (ii) being limited to d<d>ernun<‘ the 
destination of sums paid into ct-. und(M* 
sect. 12 (ii). — T empus Shtppino Co., l/ro. r. 
Thott (1929), 141 L. 19 ; 46 T. L. if. 201 ; 
22 B. W. C. C. 181, C. A. 

3700. Add. Citations [1^21] 1 K. B. 435; 90 
L. J. K. B. 201 ; 130 L. T. 88. 

3701, For the existing paragrai)li substitute th(‘ 
following paragraph 

Power to terminate payments - - Incapacity 
ceased.] — On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the cciurse of 
hie employment, & by voluntary agreement 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1925. 
when they stopped the weekly payments, on 
the ground that the man had com])letely 
recovered. After the employers had com- 
menced proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the^ award : — Held : the 
county ct. judge had no jurisdiction undcir 
Workmen’s Compensation Act, 1923 (c. 42), 
8. 14, to award any payment after the 
incapacity had ceased, & he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery. — 
Ocean Coal Co. v. Davies, [1927] A. C. 271 ; 
96 L. J. K. B. 364 ; 1 36 L. T. 449 ; 43 T. L. R. 
108 ; 70 Sol. Jo. 1219 ; 19 B. W. C. C. 429, 
H. L. ; revsg. (1926), 90 L. J. K. B. 255, C. A. 

,4 nnoto<iorw:--~Con8d. Macaulay V. llaird (1927), 20 B. W. G. G. 
802; Niddrie & Benbar Coal Co. v. Dee, [1927] A. C. 
299 ; Thorpe v. Sadler, Sadler v. Thorpe (1927), 20 
B. W. C. CT 488. Apld. Lowe v. Essex County Council 
(1927), 20 B. W. C. O. 452 ; PuUon r. Enthoven (1927), 
20 B. W. C. C. 248. Consd. Cation v, Abhwell & “ 


fl92S| Ch. 181 ; Dodd v. Oceanic Steam NavigatJou Co. 
(1928). 21 B. W. C. C. 118; Anchor Donaldson v. Croas- 
hmd, 119291 A. C. 297 : Morkldll r, lloiner City S.S. 
OwiicTb (1929), 22 B. W. (\ 200. Apld. Lewis v. 
Dohsoii St<‘<ini Eishiiij^ (‘<». (1929), 79 Sol. .To. 483, Refd. 
Akcis r. L .V N. E. Tt.\ .( 1920), 20 |{. W.C.C. 19.) ; llowarth 
r. Sirurlrlon (l‘‘2(;), 20 B. \\ . < '. < \ 190 : Parker r. London 
Bnrk i\K A' Kordcis (1927), 20 B. W. (\ C. r>79 ; Woodrow 
r. Trju>l<*rs (W hile Sea) .V (;rimhb> (1929), 141 L. T. 070. 

3701a. — .]— Pullen v. Enthoven & Son, 

No. 3056a, atde. 

3701b. — A workman was injured by 

an accident & was paid compensation by his 
employers for total incapacity. On receipt 
of their doctoi-’s report that the workman 
was fit for light work, tin* em])loyers made 
two offers of light work to the workman at 
the same rate of wages as bt‘fore his accident. 
Alter tli(‘ s(‘con(l refusal, the employers 
cefrsed to pay conij^onsation. The county 
ct. judge Indd t;hi* workman was unreason- 
able ill refusing the offers of light work cSt, 
ap]>lying Ocean (Unit Co. v. Davies^ No. 3701, 
rtufe, the employers w(‘rc entitled to sio]) 
payment of (unnponsation wlien they did : — 
Held : the evidi‘uc(‘ snppoi t(‘d the findings, 
& the judge had correctly applied Ocean Coal 
V. Dames^ No. 37(11, ante. — Lowe r. 
Essex (-oitnty (Vujncil (1937), 20 B. W. 
C. C. 152, C. A. 

3701c. Failure by workman to adopl procedure — 
Application for review — Right to amend.] — 

Kniplo>ers. using (he ma<*hinery provided 
by Wmkinen’s ( \nnp(*nsa.tion Act, 1925 
(e. SI), s. 12, stopp(‘d w<^ekly paynnmts to 
a- workman on th(‘ir docl-or’s eertaticate. 
Tlu* workman did not. avail himself of sect. 12, 
hut liegaii fr(‘sh ])roeeeding8 for an arbn. by 
\\a> of r(“\ i(‘vv , asking (“oi* an ordei* (hat (he 
weekly ]>aym(‘n(s shoidd b(‘ eontinued. At 
(he aibn. tlie <*m]>loyoi*H, a,(- (he close of the 
workman’s case, objert.f'd (o the TrH‘(-liod 
atlopied 1»> ( h(‘ workman A subniitte<l that 
there was no (‘ase to answer. The work- 
man a.p]fiie<l 1‘or leave to anicuid, to turn ( In' 
]>roe(‘ediiigs into an origina.1 aj>]>ln. under 
sect. 21 fd (he Act, but tlu* county ct. judge 
rcd'used to allow' (his, A: upheld the ernploytu's’ 
objection, making an award in favour of 
(he enqiloyors. I’lui w'orkman apjiealed : 

II eh! : ( lu* count y c-t. judge sluiuld ]ia,v<‘ 

allowed the anu'ndment-, so (hat (-he cast* 
could JwiN'c been considered on its merits.- 
Houinson V. VioKERS-AimsTHoNfj, Ltd. 
(1929), 22 n. W. (’. C. 171, (k A. 

3702a. ' — .] — A workman met with an 

accid(*nt, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
were reduced. The workman filed an applica - 
tion claiming compensation at the old rat(*, 
& the einT)loyers filed a counter-a.pplicaiion 
for termination of compensation. The county 
ct. judge found that the workman had 
entirely recovered on Sept. 20, 1926, that 
the swelling from which ho suffered at the 
date of the trial was not a result of the acci- 
dent, Ac made an award for the employers on 
both applications : — Held: the employers, by 
paying compensation, were not estopped from 
saying that the inj\iry was not caused by the 
accident, & there was evidence to support 
the judge’s findings, & no misdirection. — 
Thorpe v. SadIxER (A. L.) & Son, Sadler 
(A. L.) & Son v. Thorpe (1927), 20 

B. W. 0. C. 488, 0. A. 
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3702b. .] — On May 15, 1927, a trimmer 

met with an accident on board a liner causing: 
liernia. lie received compensation until 
Nov. 1 2. On receipt of a medical report that 
lie was fit to resume work, his employers 
gav(‘ notice on Nov. 2, that the weekly 
jiayments would be terminal ed. The work- 
man did not obtain a count('r-certificate, 
but, on Nov. 24, his solrs. wrote sug^^esting 
that ho had not been (‘xaniined for liernia, 
ihat an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled, 
^riie employ(*rs thereupon requested the 
wojkman to ])restmt liimself for furiJiqr 
(‘X ami nations, Ar. as a result of those examina- ( 
tions again repudiated liability i-o pay (;om~ 
]K*nsal ion. T}u‘ county cf.. judge found that 
th(*re was no incapacity tin Jan. 7, 1928, but 
he made an award of coirqiensation for cught 
W(‘eks from Nov. 12, 1927, on the ground 
that compensation was not properly 
t (‘rminatA‘d on that dale, in that the employers 
by subj(*e.ting the workman to furtlit'r 
(‘X ami nations had shown that they did not 
rt‘ly on their first medical report. He 
(Estimated the pt^riod during whitdi i-ht* 
i‘mployers were satisfying themstives after 
Nov. 12 as to the workman’s condiiion at | 
eight. wc(‘ks :— IIehl : the workman had not 
discharged the* omts of jiroving incapacity 
aft(*r Nov. 12, 1927. The judge, in awarding 
eom]i(*nsation to the workman, in fact, for 
the trouble he liad b<*en put to by the 
(employers aft-(‘r notice of t«‘rmination had 
be*en given, had misdirected liimsedf. — 
hoDi) r. OcKANK’ Stkam Navjoatiom (k>., 
Ltd. (1928), 21 B. (). 0. 118, C. A. 

3702c. Action for declaration — Of breach of statu- 
tory duty by employer — Whether maintain- 
able.!— Pltf., a workman in the employment 
of defts., was injured by an accident, defts. 
admitt ed liability A: mad(‘ a weekly payment 
of conijiensa.tion. Tlltimately a doctor 
re])orted tliat jdtf. had i'(‘covered, & deft.s. 
st.o])ped the payments ^ applied for a review 
ther<*of, paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. Wliih* the county ct. pro- 
ceedings were* still ])ending, pltf. brought an 
action, alleging that he had not recovered 
from his injury, & claiming (1 ) a dci-laration 
tJiat under Workmen’s Conqiensation Aet, 
1925 (c. 84), s. 12, defts. ha.d committed a 
breacli of tlieir duty by stoy^jiing the pay- 
ments otherwise than in pursuance of an 
a.greement or arbn., Ai (2) an injunction 
restraining a continuance of the breach : — 
Held : undt'f sect. 21 the only tribunal to 
determine the question of incapacity was tlio 
county ct., Af, as that question had not yet 
been determined by that tribunal, jiltf. could 
not show tliat his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, & the action failed. — Catt'ON v . 
Asuwell & Nesbit, IjTd., [1928] Oh. 484 ; itj 


L. J. Ch. 109 ; 139 L. T. 34 ; 44 T. L. R. 422 ; 
72 Sol. Jo. 317 ; 21 B. W. C. C. 97, 0. A. 

^innoiations : — Consd. Anchor DoiialdHon v. Crossland, [1929] 
A. 297. Refd. Koliinson r. Vickcrs-Arnistrong (1929), 
22 B. W. C. C. 171 ; Woodrow v. Trawlers Sea) & 

(Jrimshy (1929), 141 L. T. «7G. 

3702d. Power to make interim award — Payment 
into court.] — workman suffered injm'ics 
through an accident arising out of & in the 
course of liis employment, & his employers 
I>aid him weekly compensation until a certain 
date. They then terminated the payment, 
on the ground that his incapacity had ceased, 
but there was no award or recorded agree- 
ment. The workman had not returned to 
work, & his (‘inployers had not served on him 
a notic(i undc'r Workmen’s Comyiensation 
Act, 1925 (c. 81), s. 12 (3). On the termina- 
tion of the payments the workman, on the 
ground that his ini-apacity was still continu- 
ing, apj)lied for an award of weekly compen- 
sation & for an interim award of weekly com- 
yiensation until the cpiestion of tlie liability 
of his employers should be decided. The 
aibitrator madt* an interim award of a weekly 
payment, A authorised the emidoyers to pay 
tlie money into et. instead of paying it to the 
workman : — Held : under sect. 12 the work- 
man was entitled to an interim award, & 
the arbitrator had no } lower to authorise the 
employc'rs to pay the irioney due thereunder 
into ct. instead of paying it to the workman. 
— Anchor Donaldson, J-.TD. r. (’roshi.and 
[19291 A. 0. 297; 98 L. J. P. C. 7; 140 
L. T. 282 ; 45 T. J.. K. 97 ; 2L B. W. C. C. 
448, n. L. 

Distd. MoclvbilJ r. lloinor (!ily 8.8. Owners 
(I ‘.>29), 22 ]{ W. (J. C. 2()0. Folld. Woodrow v. ‘rrawh'PS 
(While Sea) & Grinihliy (1929), 14 1 L. T. 07(5. 

3702e. — Wh(*re em])loyers, on receiving a 

eeilifieate of th(‘ workman's doctor that he 
is fit for work, stop tlie payment of the wc^ekly 
sums to him for comi>ensation foi' an accident 
arising out of A: in tlie course of liis omploy- 
nu'Tit, but are infonned that Die c(*rl ilicat e 
was no admission of recovery liaving rc'gard 
to tlie fact- that if- was made on a National 
JI(*alth Insurance form, whicJi did not admit 
of sf af-ing a man is fit- for liglit work only, &. 
subsequ(*ntly the workman’s doctor reports 
that h(* is only fit for light work, on an ajipliea- 
f-iori by the workman for an interim award 
that the enijiloycrs should continue t-o pay 
IIk* compimsation until the* lieai*ing of tlu* 
arbitration, f-he county ct-. judge, sitting as 
an arbitrator, has a power inherent in him 
under Workmen’s ( Vimpensation Act, 1925 
(c. 84), s. 12, to make such an interim award 
in ord(*r that f-he provisions in the section 
shall he made elTective. — Woodrow v. 
Trawlers (White Sea) Ac Grimsby, Ltd. 
(1929), 141 ].. T. (576, C. A. 

3704a. Under recorded Agreement— Effect of supple- 
mental unrecorded agreement.] — Hitchens 
Ac Co., Ltd. v. Hart, No. 3559a, ante, 

3708. Add. Annotation : — Refd. Curran v, Kavs 
[1928] 2 K. B. 469. 


PART XIV. SECT. 19. 

3702d i. Power to make interim 
award — Withdrawal by employers of 
application for medical reference .] — 
TTeld : an interim award fell to be 
refused, in respect that the employers, 
liaving applied for a medical reference, 
wore entitled to the protection of con- 
signation until the settlement of the 
dlsimto.— Mac’aui.ay v. William Baikd 


& Co., [1927] S. C. 788 ; 20 B. VV. C. C. 
802.— SCOT. 

sc. “ WceMy payment ” — What is ,] — 
In order to make a payment a “ weekly 
payment under the principal Act 
within Workmen's Oompensation Act, 
1923 (c. 42), s. 14, it must bo shown 
(a) that there w’as an admission, express 
or implied, of liability under the Act, 
& {b) that the payment was made in 
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respect of that admission. 

Whore ciriploycrs paid a sum of 
money to a workman, who signed a 
receipt bearing that the payment was 
made without an admission of liability 
on their part : — Held : as it did not 
appear that the payment complied 
wlrh the above requirements, sect. J4 
did not apply. — Lai-'Ferty v. Darn- 
OAVIL Coal Co., Ltd., [1927] S. C. 
60 ; 20 B. W. C. C, 671.— SCOT. 
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3710a. .] — miner was certified on Nov. 22, 

1910, as suffering from nystagmus & received 
compensation. After some years the 
employers requested a review, on which 
the coimty ct. judge terminated the weekly 
payments as from Aug. 21, 1025, the date of 
his award, on the ground that the workman 
had recovered from his disablemtmt & was able 
to do his ordinary work as a miner. There was 
no appeal by the workman from this award. 
Three years later, on .Tune 12, 1928, the 
workman obtained from a certifying surgeon 
a certificate to the effect that he was suffering 
from nystagmus, & thereby disabled from 
earning full wages at his old emjiloyment. 
The date of the commencement of disable- 
ment not appearing on this ceriificate, the 
workman went to the medical referee, who 
issued a certificate confiiming the certificate 
of the certifying surgeon, A fixing Nov. 22, 
1919, as the date of the commencement of 
disablement. The medical referee also 
certified that the workman was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 
pensation for jiai'tial incaiDacity as from 192.5 
a declaration of liability. Tlie employeis 
contended that the matter was res j%ulivai(u 
this contention was accepted by the county 
ct. judge. The workman appeahnl ; —Held : 
the awai‘d of Aug. 21, 1925, was final between 
the parties & could not be affected by the 
certificate of the medical r(‘feie(‘. -Wimjams 
V, Ckawrhay Bugs. (Cyfaiitiii'a), Ltd. (B>29), 
22 B. W. C. 0. 228, 0. A. 

3718. Add. Annotations;— “Distd. Thorpe v. Radhr, 
Sadler v. Thorpe (1927), 20 B. W. O. C. 488. 
Consd. Curran v. Kays, [1928] 2 K. B. 490. 

3725. Add. A nnoiahon :■ — Refd. Lewis v. Guest, 

Keen & Nettlefolds, Watkins v. Same, 

^J'ucker v. Same, Ingi'am v. Crawshay (1927), 
90 L. J. K. B. 004. 

3726. Add. Citation :—VM) L. T. 129. 

3731. Add. Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (19271, 
90 L. .T. K. B. 004. Refd. Cushion v. Tredegai 
Iron & Coal Co. (1927), 20 B. W. C. C. 454. 

3733. Add. Aiinoiaiion : — As to (2) Refd. licwis v. 
Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 90 L. J. K. B. 004. 

3734a. Workman generally more fit for work.]— 
A coUiery repairer liad a series of hernia & 
operations for hernia commencing in 1922. 
in 1927, on the workman’s appln. for com- 
pensation, the county ct. judge found as a 
fact that he was not fit to do the work of 
repairer, & awai*ded compensation. In 1928, 
the employei’s applied to terminate the weekly 
payment, & the matter was referred by the 
3udge to the medical referee, who reported 
that the workman was fit for ^ former work 
as a repairer. The judge said that, on this 
occasion, he accepted the evidence of the em- 
ployers’ doctors which he had rejected at the 
former hearing & made an award teiTiiinatiiig 
the weekly payments. The workman appealed 
on the ground that the judge had merely 
reversed his first decision without any change 
of circumstances. In view of this argu- 
ment, the judge was written to & asked what 
change ’of cii‘cumstances he found which 
justified him in coming to liis decision in 


1928. In reply the judge said he had found 
that the workman was generally more fit 
for work : — Held : there was evidence that 
the man was fitter generally, <fe there had 
been, therefoi'e, such a change of circum- 
stances as justified the later award. — 
Pautuidoe, Jones A Baton John, Ltd. v. 
SULWAY (1928), 21 B. W. C. C. 428, 0. A. 

3737. Add. Annotatiofis : — Consd. Tjewis v. Guest, 
Keen & Nettlefolds, W'^atkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664 ; Bevan v. Nixon’s Navi- 
gation Co. (1928), 139 L. T. 647. Refd. Cushion 
V. Tredegar Iron A (’oal Co. (1927), 20 B. W. 
C. C. 454 ; Barber, Walker & Co. v. Flint 
(1928), 98 L. J. K. B. 88. 

3737a. .] — 1’he principles laid down in 

Biwan V. Bnerglyn Colliery Co., No. 3366, 
o/ife, for comjiuting tlie wi^ekly payrmmt in 
cases of partial incapacity, wh(‘re there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
nam’s Comjierisation Act, 1925 (c. 84), to 
a limited (‘xttmt by sect. 11 (8). Apart from 
that sect, the principle^ does not apply to 
cas(*s under the Act, tlie provisions of 
Workmen’s Coinjiensation Act, 1906 (c. 58), 
Sched. 1. (8), with regard to fiail ial ine.apacity, 
having been rep(‘aled by Woi kinen’s Com- 
pensation Act, 1923 (e. 42). — Calow v. 

Shelton Iron, Stj^el A- (’oal Co., J^td. 
(1928), 21 B. W. C. C. 125, C. A. 

3737b. General fall in wages.] — A collicu* being 

paitially^ in(;a]>aeit.at.(Hl by an accnlent arising 
out of A in the course of his em]doymeiit, 
(‘Titered into an agreement with his (‘m])loy(‘rs 
by whicli, after recit ing t hat t lie woi kinan’s 
avei-age w(i(‘kly (‘arnings for tw(Tv(‘ montlis 
b(‘for(' the ac c ident were £8 19.s'. Id., it; was 
agreed that the employc*rs should find him 
suitahlcj cmiploymont A pay him thcj wagt‘s 
which he could earn therein A-, in addition 
to those wages in each wee^k, half the 
diffc‘rc*iicc‘ l)(*twc*c‘n his said average wec‘kly 
earmngs A tlie wages he could earn at the 
said cim]>loymc‘nt by working while the pit 
was at; work, but not in any case exceeding 
£] . Aftei* weekly payments under the agree- 
ment had been mad (‘for some yeai-s, the rate 
of wages liaving fallen, tlie employers applied 
to have tlie iiayments reviewed under 
Workmen’s Compcinsation Act, 1906 (c. 58), 
Scdied. L, s. 16 i -Held : a change in the rate 
of wages, being one of the events con- 
templated A provided for by the agreement, 
was not such a change in the circumstances 
as entitled either party to have the weekly 
payments reviewed. — Barber, Walker A 
Co. V. Fjjnt, [1929] 1 K. B. 256 ; 98 L. .1. 
K. B. 88 ; 140 L. T. 151 ; 21 B. W. C. C. 
428, C. A. 

3745a. .] — A workman, who was paid com- 

pensation for the loss of three fingers, A wlio 
had returned to light work, was discharged 
owing to the closing dcjwn of his employers’ 
works. He registered with the J^abour 
Exchange A for some months received un- 
employment benefit, together with a prcD- 
poriionate amount of compensation from his 
late employers. When the unemployment 
benefit ceased he claimed full ccimjionsation, 
proving that he liad made genuine^ attempts 
to obtain work buf; had failed owing to his 
injury. The county ct. judge awarded a sum , 
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less than the full compensation, to date from I 
the application for review & not from the 
cessation of the unemployment benefit ; — 
Held : the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceorfied. — King v. British Steei. 
CORPN., JJTB. (1928), 21 B. W. C. C. 37, C. A. 

3749. Add. Annofation :—Afi In (1) Apld. Glad- 
stone Spintiini^ (V). v. Nannie (1928), 98 L. .1. 
K. B. ir»i. 

3753a. Effect of Workmen’s Compensation 

Act, 1926 (c. 42).] — A workman, being a 
minor, who met with an accident arising out 
of ^ in the course of his eraploj^ent before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
duiing i he extended period permitted by the 
amending Act.— -Edward Oitrran & Oo. v, 
Kayh, [19281 2 K. B. 469 ; 97 L. .1. K. B. 
806 ; 139 I.. T. 294 ; 21 B. W. O. O. 203, C. A. 

3766a. Particulars — Contents of.] — Upon an 

application by an employer to review a. weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 5, 
under wliich certain particulars are to be 
given. Thes(i do not include particulars of 
the ext-ent to whicli diminution is asked for, 
but. the county ct. judge has a discretion to 
order or to refuse such further particulars 
uud(ir r. 29 (2). His decision on the point 
is not a decision on a question of law, & 
tliere is no appeal therefrom. Semble : su(;h 
])articula.rs ought to be sparingly ordered, & 
not with the object of compelling the county 
(it. judge to give cost s to one side or the other, 
iNc there is much greater reason for asking for 
paiticulars of tlie (^xt-ent of diminution of a 
weekly payment wJiere termination is not 
asked Cor, than wh(^rc the employer is asking 
for termination or diminution. — VlCKERB, 
Ltd. r . Miners, Thames Steam Tug & 
LlGJlTERAGE Go. V . INGRAM (1927). 96 L. J. 
K. H. 490 ; 137 L. T. 226 ; 71 Sol. .To. 350 ; 
20 B. W. C. O. 269, 0. A. 

3775. Add. Amiolaiion : — As to (1) Consd. Curran 
V . Kays, [1928] 2 K. B. 469. 

3781. Add. Annointion : — As to (2) Refd. Curran v. 
Kays. [1928] 2 K. B. 469. 

3799. Add. Avnoiat^on : — As to (1) Apld. Baeburn 
V. Ix)chgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 637. 

3801a. Scheme Inapplicable where employ- 

ment occasional — What is occasional work.]- 

By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apply to all workmen employed in the grind- 
ing of metal by mechanical power or in glaz- 
ing, when Bucli glazing is carried on in the 
same room as tJi(' grinding, hut by proviso (a) 
tbeieof the scheme is not to apply, if such 
employment is occasional only, &- for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturei’s, su))erin tended the girls in the 
glazing shop, & also worked on tlie processes 
of glazing known as rebuffing & whittening. 


In the course of his work he used an abrasive 
wheel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis & was 
certified accordingly. The county ct. judge 
found that the work done by the workman 
in rebuffing &> whittening was “ occasional 
only & for not more than eight hours in any 
week,” & was, therefore, within the above 
proviso, & that he was thereby precluded from 
the benefit of the scheme. The workman 
appealed : — Held : for the employment to 
fall within the proviso it must be both 
“ occasional only ” Sc “ for not more than 
eight hours in any week.” In thus case the 
workman was called on, under his ordinary 
employment, to do the work, &, therefore, 
such work was mot “ occasional only.” — 
Makin V . Needham, Veaix & Tyzactc, Ltd. 
(1929), 22 B. W. C. O. 76, O. A. 

3801b. Order extending Workmen’s Compensation 
Act, 1906 (c. 58), s. 8, to ironworkers’ 
cataract — Construction of Order.] — Held : 
the proviso to Workmen’s (Compensation 
(Ironworkers’ Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, where thc^ incapacity was 
(‘.ontinuing, compensation could be allow(id 
f(U‘ the continuing incat)acity. Scnible : the 
absen(;e of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for the nun-performance of an 
operation within the four months. — Davies 
V . Baldwins, Ltd. (1926), 136 L. T. 462 ; 

20 B. W. 0. C. 116, 0. A. 

3802. Add. Annotation : — Apld. Young v, Kcehle 
(1928), 21 B. W. C. 0. 204. 

3805. Add. Annotation : — Consd. O’Neil v. Wilsons 
& Clyde (Coal (Co. (1926), 19 B. W. O. C. 656. 

3807. Add. Annotation : — Refd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. (C. 656. 

3810. Add. Citations: -[1921] A. C. 461; 96 

L. J. K. B. 608; 137 L. T. 257; 71 Sol. Jo. 
429; 20 B. W. C. O. 391. 

Add. Amwtation : — Refd. M‘Dougall r. 
Summerlee Iron Co. (1927), 20 B. W. C. C. 
419. 

3814. Add. Citations [1928] 1 K. B. 291; 96 
L. J. K. B. 347 ; 137 L. T. 26 ; 91 J. P. 43 ; 

21 B W. 0. C. 226. 

3816. Add. Annotations As to (2) Consd. Caiildon 
Potteries v. Johnson (1926), 20 B. W. (’. 0. 42, 
Apld. Young V. Kecble (1928), 21 B. W. C. C. 
294. 

3818a. .] — A french polisher had suffered 

inteiinittently from dermatitis since 1925, 
while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 30, 
1928, appet. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appet. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. On a claim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 


PART XIV. SECT. 20, SUB-SECT. 6. 

8763 i. Whether oriavnal arhUrediov 
or reinew appropriate — Payment of 
ronipcn>satum vndcr unrecorded agree- 
Haukis r. Manor Powis 


Coal Co., Ltd., [1926] S. C. 972. — 
SCOT. 

PART XIV. SECT. 22, SUB-SECT. 3.— 
B. 

86. Failure to show disablement due 

no/f 


to disease — Omission of word 
“ thereby.**] — Held : fatal. — Broken 
Hill Associated Smelters Pito- 
PRIETARY, Ltd, V . Vella, [1927] 
S. A. S. R. 49.— AUS. 
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county ct. judge held the two certificates i 
being inconsistent, the certificate of the 
medical referee must prevail to the efiect 
that the workman was not disabled after I 
Jan. 30. 1928:— th('ro was no vital ' 
inconsistency between tlu' two certificate's, | 
bearing in mind tlje iuf.ermittont charaeder ' 
of dermatitis, & the ceidificate? of Mar. 10 
was consistent with dermatitis having broken , 
out again.— -M acy v, Cork MANnFA<"TURTN(i | 
Co., IJTD. (1928), 21 B. W. C. O. 300, C. A. 

Antwlatirm Consd. Wllliaius r. (‘v.-iwhImv linm. (( Vfjiiilifa ) 
(1929). 22 B. W. C. C. 223. ^ ^ 

3819a. Certificate Incomplete -Death of certifying 
surgeon — Subsequent certificate by successor 
— Validity.] — On July 12, 192(>, eighteen 
months after the workman had loft hi-^ i 
employment, Dr. 8.. Die certifying surgeon 
of the district, .certified tliat t he workman | 
was suffering Irom lead poisoning. Tiw' j 
certificate did not com])1v vitli the legiila- j 
tions as no <iate of disahlement was filleci | 
in, nor were the words “ 1 certify tliat the 
disablement comnienc(‘d on tlie <la\ ’ 
of ” struck out. Before t he woi k- . 

man could see Dr. S. to have the omission ’ 
put right the doctor died. Art<‘i‘ Dr. K. had j 
been appointed in his ])hice tin* workman, j 
on Aug. 12, 1920, obtained a C(*rtificat-e iioin ' 
him in wliich the date of disahhaiumt was ! 
filled in as Nov. 23, 1921. In answer to th(‘ 
W’orkmen’s request lor arbn., based on l>r. j 
P.’s oeidificate, the eTrqdoyers denied liahilita I 
to pay compensation on ilu* ground that, as | 
Dr. S.’s certificate di<l not specify th<' dati* of ' 
disablement, such dat (‘ was deiaiied t-o he the ; 
date of the certificate, was iiiial <Sc eon- 
clusive, Dr. P.’s certhicaf<‘ was aeeovdingl\ | 
invalid, as the workrna.n had not. he(‘n in ' 
their employment- for mor(‘ than tw’i'lve j 
months ))rior to that dat(‘ of dliablcam nt , | 
he could not recovei* compensation. 'Phe j 
county ct. judge upheld tliat contention - ; 
Held : the first certilic.at e was incoirijih^t i* j 
in that it- had not dealt w ith Die dal-<‘ of di.-.- ' 
ablement in either mariner pro\ided by the- | 
regulations & was invalid, A th(‘ workman, i 
not b(dng able by reason of the* death ol Di*. J 
H. to have the matter put- in order, wj-^ | 
entitled to ndy on the? second cciditical-e. i 
Powell v . rAiu.DON INitteiues, l/ro. (192ro, 
96 L. J. K. B. 215 ; 136 B. ’P, 532 ; 20 B. W. 
C, C. 16, C. A. j 

8820. Add. A^moinf/ions : — Apld. Cauldon Pott(‘ries ' 
V. Johnson (1926), 20 B. W. C. (k^12. Consd. 
Davies v. Baldwins (1926), 136 h ’P. 162 ' 
Apld. Young i;. Koeblc (1928), 21 B. W. (k Ck | 
294. I 

3821a. .] — A certificate was given bv the I 

certifying surgeon that a woikman wms . 
suffering from lead poisoning. A leading 1 
symptom of the disc^ase was stated on tin* j 
form to be dupuytivns contraction. P]nll | 
compensation was paid until an application j 
by the employers to review tlie wx»t^kly ))ay" | 
rnonts. The workman was still incapacitated 1 


by clupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytri'ns contraction being a 
symptom of lead poisoning, &, on contra- 
ilictory medical evidence given at the 
healing, it also on knowlcilgo he had acquired 
somt* jt*ai*s l)efor(‘ wliile sitting on a com- 
mission to consid(n* industrial diseases, 
imduding dupuytrens contraction, held the 
sym])toms, though still the same as Diosc set 
out in th(‘ certificate, were not due to tlr 
(•(‘ililied disease, A. reduced the ctoiupensation 
lo id. a week. ’Phe case involved a point of 
law, iV., early in the hearing, counsel calJea 
al tent ion to that fact, but the judge omitted 
to take any uot-t's of the pi‘oceediugs - 
lUld : (j) tile e(‘!’tifica,lt‘ that the symptoms 
w^er<‘ due to the certified di.seas(* was con- 
clusive. A:. (wid(‘iic(‘ to the contrary w\‘is 
inadnijssihle. tV tht*r<‘ was no evidence of 
a.n> niwv factor or new disi'ase to sujiport- an 
award in rednctuui of conqiensal ion. 
(2) Ohservations on t-h(‘ Judgt'ks duty t-o lake 
a. nol(‘. (’At laioN J’otteries, JiTi). 
.Johnson (192()). 20 B. W. (k (k 12, C. A. 

Aiuintatum:— tn to U) Apld. \ oiiiijj: r. Ivctibh* (192S), 21 
B. W . C. C. 29 1. 

3821b. As fo cause of death or incapacity. | -A 
workman, enqdoyed as a ]>amter, was from 
.luly to Sept. 1927, laid un with an ulcer on 
his aidvh' A: with heart trouble. From 
(let-. 19 onwards In* became unfit for furtluiv 
work with loss of power in his left arm eSc 
leg, h(^ h(‘came mentally incapable, his 
memory failed. A: his li(‘art- got w^orse On 
Nov. 15 he wim admitbvl t-o hospital, whore 
the m(‘dinal su]>erintendent found that lie 
hatl long-standing divseasc^ of the heart 
caused by kuiri(‘y trouble. On Nov. 23, the 
e(‘rtifyjng surgeon visited the hospital. At 
(ui Nov. 2S cirtified 1 hat th(‘ w'orkman wa,s 
sufiering from hiad poisoning or its sequela*, 
A:, had been disabled as from Oct. 19. The 
medical supeiintendeiit w^as ignorant both of 
tlie visit A: of the (;(*rtifioate of the c(*rtifying 
surgeon A, wda*n the workman died on I )e(;. 23, 
<*criili(*d t hat the cause of death was cerebj*al 
luemorrhage caus(‘d by valvular disease of 
the lieart.. "Phe couut.y ct. judge ]H*ld he was 
not hound l-o find that d(‘at-}i was due to the 
disease certified by the certifying surgeon, 
A refused to make an award in favour of the 
d(‘p(*ndants, on the ground that- they had not 
discharged tlie 07 ius of proving that lead 
poisoning either caused, contributed to, or 
accelerated death -//c/d ; there was evi- 
dence to support the finding, Ac no mis- 
direction.— ^V>TTNG V, KEEiujra, Ltd. (1928), 
21 B. W. (k C. 294, C. A. 

c. -.]— An odd job man in spinning mills 

was cei*tified a,s suffering from epithelioniatous 
uhieration of the skin due to mineral oil. 
lie died five months later. The county ct, 
judge held the certificate of the certifying 
surgeon was conclusive <fe debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show^ tliat he had 


PART XIV. SECT. 22, SUB-SECT. 3.— 
C. 

si. As to date of com/nienccinetd of 
minor, who had prcwioiisly 
Hunerod fi*oin miner’s nystagimih, 
ootainod work from new orupJoyerH. 
Shortly after entering this (Mnploymeni 
lie o]>talnod from a certifying suigeoii 


a ciTtllicntc ihai he was disahlcd owing 
lo ininei’s nystagmus, A that diaable- 
inent had 4 *oiiiiiu*nced on a date sineo 
he entered hi.s new luuployiiicut. 
appeal hy the oinplnyers against the 
certificate v\aH disniisHtHl by the inedioal 
referee*. In an arhu. tin* arhitrutor, 
after a proof, Indd that the disa.l)leiiient 
had eoininenced on a date (‘arlier than 


that ciTtified hy the eertlfying siugeou, 
& morn than twelve months hefom the 
workman tuitt-rod liis new emtihiy merit 
refused conipensatlnn : — Held: the 
date of disahlement stated In the 
cortiflcati* of the oertllying surgeon 
was conclusive. — T kvnknt v. Moore 
(A.-G.) A (Jo., Ltd., 11929] S. Ck (Ot. 
of Sesh.) 7.- SCOT, 
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not contracted the disease in their employ 
ment & that death did not result from the 
diseai?e : — Held : the judge was not entitled 
to refuse to hear the evidence, & the case 
must be remitted for rehearing. — Needham v. 
Ace Mili., Ltd. (1 928), 21 B. W. 0. C. 189, 0. A 
3825. Add, Annotations ; — Consd. Rees v. Imperia 
Nfivigation Coal Co. (1926), 20 B. W. C. C. 287 
Refd Powell v. Cauldon Potteries, (1926), 
96 L. J. K. B. 246 ; Williams v. Crawshay 
Bros. (Cyfai-thfa) (1929), 22 B. W. C. C. 223 
3829a. What amounts to decision.] — A medica 
i‘eferee, in his certificate, said that it was 
impossible for him to give a certiheate either 
agreeing with or against that given by the 
certifying surgeon, as it was outside his 
l^roviuce as an oplitlialmic sui*geon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive :■ — 
Held : there had been no decision by the 
medical referee, the case must go back for 
the a]ipointmcni. of a fresh medical referee. — 
Jones v. Williajm Muirhead Macdonald 
Wilson & Co., JjTD. (192()), 19 B. W. C. C. 

3831. Add. Aimolaimn : — Dlstd. Macy v. Cork I 
Manufacturing Co. (1928), 21 B. W. 0. C. 306. 
3834. Add. Citations: — affd. suth nom. Evans 
(Rh^hard) & Co., Ltd. ??. Scaiiill (1927), 
137 L. T. 161 ; 20 B. W. C. C. 348, H. L. 

Add. AnnoUition : — Apld. Jjowis V. Tredegar 
Iron & Coal Co. (1929), 22 B. W. C. C. 268. 
3834a. - — .] — Macy v. Cork Manufacturing 
(^o.. Ltd., No. 3818a, ante. 

3842. Aiid. AnnotaUoyi : — Refd. licwis v. Tredegar 
Iron A Coal Co. (1929), 22 B. AV. C. C. 268. 
3843a. Recurrence after settlement & return to 
work.]— M’Dougaja. V. Summerlee Iron Co., 
Ltd. (1927), 20 B. W. C. C. 419, U.L. 

3847. Add. Annoiaiion : — Apprvd. Blatchford v. 

Staddon Founds, [3927J A. C. 461. 

3858. Add. Annotations : — As to (!) Consd. Vickers 
V. Miners, 3^hames Steam 3hig & Ligliterage 
(Vi. r. Ingram (1927), 96 L. J. K. B. 490. 
As to (2) Refd. Vickers v. Miners, Tliauu^s 
Steam 3'ug & Lighterage Co. v, Ingram 
(1927), 96 L. J. K. B. 490. 

3860a. Effect of agreement for compensation — 
Facts as to agreement not presented In county 
court.] — On an application for review & 
redemption (3f weekly x^^iyments a workman 
alleged that he had negotiated with pei-soiis 
rex)i‘esenting a new co. which had taken over 
the business of his employers, & the new co. 
liad agreed to pay him £650 in full settlement 

PART XIV. SECT. 22, SUB-SECT. 4. 

se. False represnUaiwn — Whether 
7naae “ at time of entering emplojrmcnt.**] 

— A miner who had previously suffered 
from minor’s nystagmus, an industrial 
disease, obtained employment at his 
trade in Apr. 1927. In May, 1927, 
he wilfully & falsely made a repre- 
sentation in writing that in Apr. 1927, 
he had not previously suffered from the 
disease. For a period of thi*ec weeks 
in Aug. 1927, ho was imeraployod, after 
which he again obtained employment 
under the same employers. He con- 
tinued in their employment until 
Nov. 1927, on which date he w’as 
cortifled by the certifying surgeon to 
be incapacitated by nystagmus from 
caniiiig full wages : — Held : he was 
not haiTod by the provisions in 
sect. 43 (1) (J)) from I'ecovcring coin- 
jieiisation, in respect that the wrltttm 
representation was not made “at the 


of his claims. The county ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 
ment with the new co., as such agreement was 
only with a third party, & not with his 
employers. The parties treated the case 
as governed by that decision, & the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an application for review & the judge 
held the workman had recovered, & by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agi’eement : — Held: (1) the 
ct. could not entertain an appeal as to the 
effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., & there were no materials before 
tlie ct. on which they could come to a 
decision ; (2) the question whether the 

w^orkman had recovered was a question of 
fact, as to which there was evidence to 
support the finding, & there was no mis- 
direction. — East Kent Colliery Co. v. 
Heath (1926), 20 B. W. C. C. 97, C. A. 

3881a. .] — Employers ai)x^liod to review 

weekly x^aymenis being made on the basis 
of totfil incax^acity. They called a doctor 
who said he thought the man might do 
w^atchman’s work or wash motor cars. Two 
doctors called on beh.alf of the workman 
said he was unfit for anything 
lightest form of work sitting down without 
bending. The judge found the man was only 
partially incapacitated, & consequently re- 
duced th(;j compensation: — Held: it was 
X>ui’ely a question of fact, thcjre was evi- 
dence to support the finding. — Mears Bros. 
V. Davies (1929), 22 B. W. C. C. 292, 0. A. 

3885a. .] — Held : the question whether an 

injured workman was, at the time of the 
accident, acting witliin the sj^here of his 
employment, though in a manner contrary 
to a statutory I’egulation, is a question of fact 
for the county ct. judge. — Davison v. 
Holmside South Moor Collieriejs, Ltd., 

NAPPER V. JjAMBTON, HETTON & JOK^EY 
(’OLiiiERiES, Ltd. (1929), 140 L. T. 511 ; 45 
T. L. B. 188 ; 22 B. W. C. C. 51, C. A. 

:891a. .] — Malcolm v. Barber, Walker & 

C'o., Ltd,, No. 3359d, ante. 

1896a. Hearing unsatisfactory — Rehearing ordered.] 

— Hucknall V. Manchester Corpn. (1928), 
21 B. W. C. C. 8, C.A. 

for coinponsation it was subinltted 
that thoi-o was no evidonce to support 
tho claim, hut the commission over- 
ruled the submission & an award was 
made in favour of tho claimant. There - 
after, at tho request of resp., the chair- 
man stated a case asking the opinion 
of the Supi’emo Ct . whether thei-e was 
evidence to justify thcj iluding of the 
commission : — Held : after the making 
of the award the (]ucstion could not 
be submitted to the ct. unless the 
commission had decided to reconsider 
the matter ; tho mere fact that the 
chairman had stated a case did not 
estaldish that it had so decided, &; 
therefore it was not compeUmi for the 
ct. to entertain the matter. — Roberts 
V. Jones (192S), 28 S. R. N. S. W. 543 ; 

45 N. S. W. W. N. 15«.— AUS. 

3865 V. Baitiurst' 

Workmen’s Compensation Boaru, 
[1928] 1 D. L. R. 114.— CAN. 


time of entering the employment.” — 
Johnstone v. Mount Vernon Col- 
LTERV Co., Ltd., [1929] S. C. (Ct. of 
Sesb.) 227.— SCOT. 

PART XIV. SECT. 22, SUB-SECT. 6. 

3843a i. Recummee after settlement 
cC’ return to work.] — UHd : when a 
workman who had suffered from 
nystagmus was ceitiflcd as being no 
longer disabh'd by the disease, com- 
peiisation must bo ended, & that, on 
any recurrence of tho disease, a fresh 
ni»plication must bo made to 
tht' certifying surgeon. — Brown v. 
William Dixon, Ltd., [1929] S. C. 
(Ct. of Scss.) 20C.— SCOT. 

PART XIV. SECT. 23, SUB-SECT. 2.— 
B. (a). 

3865 iv. .] -On tho hearing 

before the Workers’ Compensation 
Commission of a claim by a workman 

996 
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3897. Add. Annotation : — Refd. Jones v. Corv 
(1926), 20 B. W. C. C. 251. 

3901a. — A workman, who had suffered 

an mjury to his knee, was paid compensation 
by his employers for a time. He underwent 
a successful operation A his compensation 
was stopped. He later sullered another 
injury to the same knee, &. brought pi*oceed- 
ings for further compensation. After healing 
evidence, the county ct. judge came to the 
conclusion that he was not satisfied as to any 
further injury after the cessation of (;oni- 
pensation. The coimty ct. judge then 
considei’ed the question of a declaration of 
liability &, while doing so, asked a medical 
man, who happened to be i)resent in ct., 
whether there was any probability of further 
injury to the workman. The opinion of 
the medical man was not given as evidence 
on oath nor was he called by (jonsent of the 
I>arties. The county ct. judge then made an 
award to the effect that the woikman had 
recovered from his injury on the date when 
compensation w^as stoxiped, but granted a 
declai*ation of liability by consent. The 
workman appealed : - Held : although lliti 
procedure followed with regard to the doctor 
was undesirable & irregulai*, it had not been 
detrimental to the workman, b(*cause Hie 
county (jt, judge had afready made uj> his 
mind on the main question before him. Th(‘re 
was amide evidencje to suppoit liis fmchng 
on tlie question.-" -liANsoM v. Fulham Foot- 
ball & Athletk; Oo., Ltd. (1928), 21 B. W. 
0. C. 375, C. A. 

3904a. .] -A workman, wliose com- 

pensation had been stopped, claim(‘d a 
continuance of compensation on the basis 
of total incapacity, A it was argued on Ins 
behalf that he was entitled to be paid on 
tliis basis under Workmen’s (.^onipensal ion 
Act, 1925 (c. 84), s. 9 (4). The county ct, 
judge found as a fact that tlui workman was 
partially incapacitated as a result of the 
accident but had, since the payment ceased, 
been doing work which he did before the 
accident. He held that sect. 9 (4) did not 
^PpJy> but gave no rt^asons for so holding 
beyond stating that the workman refused 
work offered him on the ground that he could 
not do it when in fact he could have done 
it. He, therefore, refused to find total 
incapacity but gave a declaration of liability. 
On the appeal by the workman it was argued 
that, the county ct. judge having found 
pai'tial incapacity, the case should be remitted 
^ him to assess the amount of such 
incapacity : — Held : although the finding of 
the county ct. judge on the point was not. 
too clear, the case had been argued & dealt 
with under sect. 9 (4) alone. The issue as to 
pai’tial incapacity, not having been raised 
on the claim, in the ct. below, or in the notice 
of appeal, could not be taken in the Ct. of 
Appe^. — P lumb v. Kaleigii Cycij5 Co. 
(1928), 21 B. W. C. C. 378, C. A. 

3927a. Date ol termination of incapacity.] — ^A fire- 
man had to have his right thumb amputated 
as the result of an accident in the stokehold 
of a ship. On Nov. 5, 1928, his employers 
obtained a certificate to the effect that lie 
was fit to return to his work, & thereupon 
gave notice to terminate the weekly pay- 
ments on Nov. 16. The weekly payments 


were stopped on that day although a certifi- 
cate had been furnished by the workman 
which stated that he was not fit to resume 
his old occuxiati(ui, but also stated that there 
was xdenly of other work he could do. The 
workman aiiphed for an arbn. The arbn. 
took place on .Jan. 29, &; Feb. 6, 1929. 
On Mar. 1, the county ct. judge made his 
award in which he found as a fact that the 
W'orkman was able to earn his pre-accident 
wages, A that u]i to the date of the hearing 
there was a dispute w het her he liad recovered. 
Ho did not- give a finding as to the date on 
which the workman liad become able to earn 
his X)re-accident wwiges, but* ordered the 
employers to contimie to ]>ay the fidl amount 
of w'ookly ])ayment-s as from Nov. 1.5, 1928, 
to Feb. .5, 192!). em])lf)y<‘i s ii}q)caled : - 

livid : the judge sliould liave found in fact 
th(' dat.<' when ineax)acity (‘(‘ased. If by 
fixing Fel). 5, 1929, as the dale down to 
which con q)eusatioii must be ]>aid, he iniemded 
to Jiold that m(‘a])a(‘i<y contimu'd to that 
dat.(‘, tluM'e w^a,s no (‘Videiice to sui)poj*t such 
a finding. jMoc'kiUMi r. lIoMloi: Fitv S.S, 
Owners (1029), 22 Ik W. O. 260, (\ A. 

3927b. Whether workman within Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 9 (4).] -An 
cmpl()> er having reduced a workman’s com- 
jiensation to 12.*?. Ik/, a vvt‘(‘k, tlu‘ workman 
applied for an ar))n. on tlK‘ ground that, 
although he was only partially incapacilated, 
he was unabh* t-o (*arn anything. At the 
hearing the WT)rLman said that it W'as 
imiiossible to say what he could earn if ho 
could get light work. On that evidema; it 
was submitted on his bi'half that li(i was 
brought within sect. 9 (4). The coimty ct. 
judge made an award in favour of tlic 
emx)loy(‘r that the woihman was cmly 
(‘iititled to ]2f?. 3d. a week as from the date 
of reduction. An appln. was substMjuently 
made t>o the county ct. judge on bdialf of 
the Avorkman for an amendment of his note, 
or fora new trial, on th(' ground that sect. 9 (<1 ) 
had not been propcily considered at the 
hearing. The county ct. judge refused to 
grant a m*w trial, hut said that h(» had not 
considered sect. 9 (d) until the end of the 
case. The workman aiipealed from the 
award tV/ from the refusal to grant a new trial ; 
—Held : the appln. was clearly made under 
sect. 9 (4), & the county ct. judge must be 
taken to have realised that fact in making 
the award which he did. — Stokeb v. Morbis 
(1929), 22 B. W. C. 0. 177, C. A. 

3954a. Acceptance of money paid into court -- 
Appeal as to costs.] — (In the hearing of a 
claim f(jr conqxTisation a]>i)lt. ugre(‘d to 
accejit £10 jiaid into ei. on Jan. 7, 1927, the 
date ol the answer liled by ros]is., in full 
satisfaction of the claim, lender ihe aw'ard, 
the £10 was to be paid to applt. wit h a declara- 
tion of liability, l)ut resiis. were given costs 
after the date of filing of their answer. 
Ajiplt. ax)peal(‘d fi*om so much of the order 
as directed costs t(» he so ])aid : —Held : applt. 
could not take the Ix'iiidit of the award & 
apjieal from a i)ai‘t of it- to wliicdi she objected, 
& there was no right of apjieal.-" Walden v. 
Gramophone (’o., Ltd. (1927), 20 B. W. C. C. 
346, C. A. 

3954b. By widow — Appeal as to amount of 
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children’s allowance.] — Malcolm v. Bajiber, 
Walker &. Co., Ltd., No. 3369d, ante. 

3967. Add. (Jitaiions : -96 L. J. K. B. 254 ; 20 
B. W. 0. C. 198. 

3969a. .] — An infant workman having ob- 

tained an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant : — Held : the proper order was 
to remit the case to the county ct. judge 
to consider the sufficiency of the amount 
olTered in view of the cliances of ajjpeal being 
successful, on the approval of the judge 
being given, the appeal should stand dis- 
missed with liberty to apxdy. — Marshall v. 
Kiddle (1927), 20 B. W. C. C. 614, C. A. 

3981. Add. Ayinoiatioiis : — Refd. Middleton Estate | 
A Colliery Co. v. Finan (1926), 20 B. W. (?. C. 
207 ; Vickers v. Miners, Thames Steam Tug 
Lighterage Co. v. Ingram (1927), 96 L. .1. 
K. B. 490. 

3983. Add. Annotation : — Refd. Middleton Estal-e 
& Colliery Co. n. Finan (1926), 20 B. W. C. C. 
207. 

3988a. .] -Buddy?;. London, Midland 

& Scottish By., No. 2823a, ante. \ 

3990. Adxl. Annotation: — As to (1) Refd. Vickers 
V. MiiKM's, Thames Steam Tug A. fjighterage 
Co. V. Ingram (1927), 96 L. 3. K. B. 490. 

3993a. Denial of liability.] — A workman 

having been injured by accident, his employers 
aj^plied for a reference to a medical referee 
under Workmen’s Compensation Act, 1925 
(c. 84), ff. 19, on the ground that there was 
a dispute as to wliether he was fit for his 
employment & as to whether any incapacity 
from which he iruglit be suffering was due 
to the accident. Four days later the work- 
man filed an objection to the reference on the 
ground that, as the employers were refusing 
to admit that the accident arose out of & 
in the course of the cmi>loyment, the matter 
should be dealt with by arbn. & not by 
reference. On the same day he filed liis 
appln. for arbn. The sheriff -clerk allowed 
the reference to the medical referee & his 
decision was not appealed from. The 
employers filed an answer to the workman’s 
appln. for arbn., in which they objected to 
the arbn. i^roceedings on the ground that the 
matter had already been referred to a 
medical referee, & further alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of & in the course of the employment. The ' 
medical referee reported that the workman 
was partially incapacitated, & two days later 
the parties arrived at an agreement for 
settlement. On argument as to the costs the 
sheriff-substitute held that the workman’s 
appln. for ai’bn. was premature, unwarranted 
& unnecessary, & while awarding no costs 


on the reference to the medical referee, gave 
the costs of the alleged abortive arbn. pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ct. of 
Session that the sheriff-substitute was wrong 
in depriving the workman of the costs of the 
arbn. proceedings on the ground stated by 
him, &: remitted the question of costs to him 
for further argument. The employers 
appealed : — Held : the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it was perfectly proper for the workman to 
take the earliest opportunity of getting that 
point determined by arbn., & was entitled 
to act as he had done. — Barr & IIigghns, 
Ltd. V. Creen (1928), 98 L. J. P. C. 17 ; 140 
L. T. 441 ; 21 B. W. C. C. 439, H. L. 

4009. Add. Annotation : — Refd. Campbell r. Poliak, 
[1927] A. 0. 732. 

4012a. Employer ordered to pay costs.] — 

Sidney Lee (Exeter), Ltd. i». James, No. 
3545a, ante. 

4013. Add. Annotation : — Refd. Middleton Estate 
& Colliery Co. v. Finan (1926), 20 B. W. C. C. 
207. 

4014a. .] — On an application to review weekly 

payments tlie employers received a letter 
from the workman’s solrs., asking what was 
the exact amount of diminution they claimed, 
& reidied that they intended to ask for a 
reduction of the 155. a week to 2s. 6d. a week 
or to such other sum as the ct. should hold 
proper. The county ct. judge reduced the 
weekly payment to 10s., & ordered the 
emifioyers to pay the costs : — Held : on the 
correct reading of the letter stating the 
diminution claimed the employers were 
successful on the award given, & the order 
as to costs should be set aside, &, by consent 
of the employers, each party was ordered 
to pay their own costs. — ^Middleton Estate 
i'fc Colliery Co., Ltd. v. Finan (1926), 20 
B. W. C. 0. 207, 0. A. 

4019. Add. Annotation: — Consd. Cami>bell v. 
Poliak, [1927] A. C. 732. 

4032a. Workman’s expenses In getting to medical 
referee’s house.] — The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, shall bo i^aid a sum for his 
expenses in getting to the medical referee’s 
house. — Richards v. United National 
Collieries, Ltd. (1927), 96 L. J. K. B. 716 ; 
137 L. T. 467 ; 71 Sol. Jo. 490 ; 20 B. W. C. C. 
465, C. A. 

4034a. Taxing fee — Liability of workman to refund 
to employers.] — Notwithstanding Workmen’s 
Compensation Act, 1926 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 


PART XIV, SECT. 24, SUB-SECT. 1.— 
A. 

3979 U. S. P. M'Ardle v. Howie 
(J. & R.), Ltd., 11927] S. C. 779 ; 20 
B. \V. O. C. 790.— SOOT. 


PART XIV. SECT. 24, SUB-SECT. 1.— J. 

■k. liemit to medical referee — Fee of 
referee — By wfum payable .) — The person 
liable for payment of the fee rinder 


Workmen’s Compensation Act, 1923 
(o. 42), 8. 25 (1), is the person applying 
for registration at the time when the 
remit to th« medical referee Is made.- - 
Easton t?. Niddrib & Benhar Coal 
Co., Ltd.. [1927] S. C. 3 ; 20 B. W. C. C. 
652.— SCOT. 

PART XIV. SECT. 24, SUB-SECT. 1.— 
K. 

si. Set-off— Coats of separate decrees.) 


— Held : as both decrees were steps 
In the statutory adjustment of lia- 
bility for coinpensatlon in i-ospect of 
the same accident, & therefoi*o partes 
ejuadem negotU. the employers should 
not bo deprived of their right -to set 
oft the one dooroe for expenses against 
the other. — Byrne v. Baird & Co., 
[1929] S. C. (Ct. of Sobs.) 624.-H9COT. 
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proceedings against his employers, & has 
been ordered to pay their costs, he may also 
be made to refund to them tlie taxing fee 
which they have paid for liaving those costs 
taxed. — Elweli^ v. Crane EotrNDRY Co. 
[1929] 1 K. B. 88 ; 97 .T. K. B. Oil ; 139 

L. T. 300, C. A. 

4042a. .] — Knight v . Skinner (1928), 21 

B. W. C. C. 344, C. A. ; subsequent ’proceedings^ 
21 B. W. C. 0. 308, C. A. 

4055a. Owing to subsequent decision of 

appellate court.]— -Wiiere a county ct. judge’s 
award was according to the law »as interpret(‘d 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since* to 
have been wrong : — Held : his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in tlie county ct. in the 
Ct. of Appeal. — Akers v. London k North 
Eastern Ky. Co. (J92()), 20 B. W. C. C. 195, 
0. A. 

4068. Add. Citation : — 9G L. J. K. B. 208. 

4076. Add. Annotations : ‘-As to (1) Distd. Adair r. 
Colville (1920), 20 B. W. C. C. 702. Refd. 
Delahunt v. Moody (1927), 21 B. W. 0. C. 
688 . 


Sect. 27.~REPAYMENT OF POOR RELIEF. 

See Workmen’s Compensation Act, 1925 (c. 8-1), 
s. 41. 


4137a. .When right arises- Payment by guardians 
pending settlement of claim By arbitration 
or agreement.] — In an action brought by 
debenture holders against a co. to realise 
their security receivers were appointed of 
the a.ssets compi’ised in the deb(*ntures. At 
the date of tlK*ir appointnumt there were a 
number of workmen in receipt of weekly 
payments from the co. as compensation for 
accidt'nts suffered by tliern causing total or 
partial incapacity. These payments having 
ceased on the appointment of the receivers, 
the workmen were paid outdoor relief by the 
guardians. On an application by the 
guardians under Workmen’s (V)mpensation 
Act, 1925 (c. 84), s. 41, for repayment of 
the money so ex]>ended l)y t.hem : — Held : 
the words “ pending the setll(*ment of his 
claim ” in sect. 41 did not it'fer to tlie settle- 
ment of the w'orkman’s claim by the pay- 
ment of a lump sum, but to the sc'ttlement 
of compensation by an award or by agree- 
ment between the workmaii iK: the employer; 
th(‘refoi*e, as tin* claims of thi* workmen 
in the present case had long sirici* been 
settleil by the co. b> the weekly sums, 
the guardia,ris were not ('nt iM(‘d to tlie ro])ay- 
ment they claim(*d.-- Hr M|''RTTIYR 

(\)NSOLir>ATEL) C/OI.LIERIES, Ij-OYDS BaNK V. 

The (Jo. (No. 2). [1929] 1 v4i. 589; 98 

Jj. .1. Ch. 77 : 1 to L. T. 35() ; 93 J. V. 105 ; 
45 T. J.. B. 159 ; 73 Sol. Jo. 92; 27 L. C. IL 
184; 22 B. W. C. (\ 31 ; 11928] B. k C. H. 
149, C. A. 


PART XIV. SECT. 24, SUB-SECT. 2. - 
B. 

4062 i. .Turisdiction to vary order as 
to costs — Jud(rineril spcciftcoUy deuliny 
with costs .] — An award was inud<‘ hv 
an arbitrator under Workiiieu’b Com- 
poUHation Act, 101 C, In favour of a 
workman who wan allowed a certain 
weekly payment & the eosts of the 
arbitration. From this award the 
workman appealed, & that appeal wan 
dismissed with eosts. SubReqnently 
an application was made on behalf of 
resp. employer for an order that the 
eosts liicttn*ed by him in the appeal 
should ho made costs in the arbitra- 
tion :—Bcld : althouf^h the order asked 
for might have been made on the 
hoarlnsr of the appeal, the Ct. had now 
no jurisdiction to make it.— Lauer 
V. Brioos (1928), 28 S. It. N. S. VV. 
389 ; N. S. W. W. N. 110.— AUS. 


PART XIV. SECT. 26, SUB-SECT. 1.— 
A. 

f i. .] — The fact that pltf., 

who was suing in Admlty, for damages 
resulting from a ooUlslon wliloh caused 
the death of her husband, had accepted 
benefits under Workmen's Compensa- 
tion Act : — Held : not to bar her, 
under the principle of election, from 
proceeding against the ship. — Daos- 
LAND V. S.S. Catala, [1927] 4 D. L. K. 
426 : U927] 3 W. W. K. 97; 38 

B. C, R. 440 ; r^vsd. suh nom. The 
Catala v. Dagbi^and, [1928] 3 D. L. R. 
334 ; Ex. C. R. 83.- CAN. 

r i. .] — A workman who 


has suffered In jury owing to the 
iiegligenee of his eni]»loyer is not 
(leiMired by Workers’ Compensation 
Act, 1920, H. 03, from bunging an 
action at common law ngainst hl.s 
ernploviT to recover damages for the 
injury so sustained unh“ss he has inocli; 
a elaiiri under the Act is: obtained a 
decision thereon. — Conm<:ll v. Union 
STKAMrturi' Co. (1 92S), 28 .s It. N. K. W, 
212 ; 4.) N. S. W. W. N. 02. AUS. 

PART XIV. SECT. 25, SUB-SECT. 1.— 
B. 

4075 iv. - Whither award 

oficv to nniew.] — ]M‘(!\eI'EUT^ v. 
anouewh 6: Co., [1929] 8. C. (Cl. of 
8css.) .029.- SCOT. 

4077 i. Deduction of costs of 

unsuccessfvl action.] — A v. COL- 

VILLE & Sons, Ltp., [1927] S. C. 110; 
20 B. VV. C. C. 702 —SCOT. 

h i. — — Aoaik V. 

Colville & Sons, Ltd., (1927) 8. C. 
116 ; 20 B. W. C. C. 702.- SCOT. 

« — .] — A workman, 

who has tiroiight an action against 
his employer, founded solely upon the 
employer’s liability at common law, 
& who has obtained a judgment in 
his favour, is not entitled. If that jndg- 
iiiont ho subsequently set aside upon 
appi^al, to have eouipensatioii assessjsl 
in the action untlor Workmen’s Com- 
pensation Act, 1906 (c. .58).- Ward v. 
Devlin, 11927] 1. R. 299.— IR. 

PART XIV. SECT. 26, SUB-SECT. 2.— 
A. 

4083 iii. .] On Jan. 22, 1926, 

a workman sustained injuiy by accident 


arising out. of in the (‘{turse of his 
(employment. On Feb 4 lii^ wife 
rectnved from Ins emplovers t:3 as 
compensation for t\A(e W(*cKm, m on 
Feb. l.tslue received 30s. as eomp(‘n^a- 
ti(»u for u further uts'k. Sb(‘ had no 
anthoiitv from Uie workman to ajiply 
for or obtain eompi‘ns«it ion, A, whih* 
he kn(*w tliat she iiad n*(.‘cjv('d the 
payimnit of t3, In* did not kmav tlmt 
it liad bei'ii pari as comp(‘ns.tt ion. 
He knew, however, that tin* pavnnnit 
of 3t)s mad(* to his wife on F(‘b. l.'» 
was a paynumt of eornpmiHat ion, & 
lie allowed her to iMdain &: um* the 
monev. Tin workman having sub- 
HCfniently In ought an in-tion against 
a tlilid party to recover damages in 
n“sp(‘(;t of Ids injiines : -Held . he was 
bari’cfl from snmg for (lamag«‘s, in 
I'cspeet that be bad already reeovervd 
rompensution within sect 30 (1) of the 
192.) Act.- Reid v Htevenson, [1928] 
S. C (Ct. of SesH.) 799.- SCOT. 

n 1 , From contractor .] — 

Gkddeb V. Dunfermline Di.stkk^t 
CoMMrrrEE, [1927] 8. O. 797 ; 20 

B. W. C. C. 81.*).- SCOT. 


sm. ” Recover " danuiycs - TV hat 
non ids to.]— The phrase “ to recover " 
images in Workmen’s ( ’ompinisation 
ct, 1925 (c. 84), 8. 30 (1). means 
to r'ceeive paynierit ol ” diiinaires. ^ 
hero a w'orkman lias oeen uiuinle lo 
btain payment under a common lavv 
idginont in his favour agaiii'-t a third 
arty, he is entitled to claim com- 
ensatiou from his employers. - (hiM- 
ERLAND V. LaNAUKHIIIKE I'KAxMVVAy'^ 

G., [1927] S. C. 407; 20 li. W. U C. 
8U.— SCOT. 


OQQ 



Cases 21a— 58. 


English -AND Empire Digest Supplement. 


MAYOR’S AND CITY OF LONDON COURT. 


Part II. — Jurisdiction. 

21 a. Speciflc performance.] — This [specific per- Cur.). — Williams v. Snowden, [1880] W. N. 

formance] being an equitable right appearing 124. 

incidentally in the course of the cause, the 31 . xdd. Avnoiation Dlstd. I^ke v. Cronin, 
recorder was bound to give effect to it (per Hunt v. Cronin, [1929] 1 K. B. 31. 


Part III. — Practice and Procedure. 

58. Add, Annoiaiion : — Refd. Re Keystone Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 310. 
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MEDICINE AND PHARMACY. 
Part I. — Physicians and Surgeons. 

15. Add. Annotation: — ^Distd. Way v. Bishop, [1928] Oh. 047. 


Part II. — ^The General Medical Council and Similar Bodies 

in the Dominions. 


21a. Removal from register — On application 
Discretion of Council.]— Wlierc a 
medical practitioner ap])lics to tlic Gen(‘ral 
Medical Council for tlic removal of his name 
from the register at his own r<'quest, A: , 
accompanies his aj)plication by tlie j>i*escribe(l | 
statutory declaration that }i(‘ is not a.wa.rt‘ ol , 
any proceedings, or of any leason lor a.n\ ; 
proceedings, for the penal ri‘moval of hi.s 
name, the Council is not bound tf> accede 
to the application without riwibmg inquiri(‘s, 

&, if it comes to th(‘ (lonclusion that the 30. 
declaration was not true or that a])]>ct. ought 
to have been aware of matters which might 
lead to the institution of pro(;e(‘dings, the 


Council may ri*fuse tli(‘api>lication, &on proof 
of IJie necessary niai t<‘i’s may, under Medical 
\ct, 1S5S (c.. 90), s. 20, direct api)ct.’B name 
to be removed }>enally. — H. v. GENERAL 
Mkdtcat. (V)IIN( il, Kjc p. Kynaston (1929), 
45 T. L. 11. 1)3]. 

24. Add. Annotations ,4,s* to (2) 

,1 Wo.ioTs’ Cnioii, [10291 1 Ch. 002. 

(fnirmlhi. Mentd. B. v. Leic(*ster JJ., Ej- p. 
Allbrjgh'ton, [1927] 1 K. B. 557. 

idd. Annotations : -As to (2) Apld. Maclean 
r. Workers’ Dnion, [i029| 1 Ch. 002. 

(icneraUif, Mentd. It. v. Leicester JJ., Ex p. 
AUbrightoig [1927] 1 K. B. 657. 


Part III. — Medical Practitioners. 


72. Add. Annotation HQid, l)e Breville v. Dill 
(1927), 90 L. J. K. B. 1050. 

103a. Work performed before operative date j 

of Medical Act.] — The Medical Act, 1S5S j 
(c. 90), has not a retrospe(;tive clfect, so as to | 
prevent a person who is not registered undei* j 
it from maintaining an acdion jor ni(‘dical or j 
surgical advice given, or medicine supplied, 
before the Act came into oi)eration.- 
WllIGHT V. GREENKOYD (1801), 1 B. &- S. 
758 ; 31 D. J. Q. B. 4 ; 5 L. T. 317 ; 20 
J. P. 118 ; 8 Jur. N. S. 98 ; 121 E. It. 890. 


105. Add. Annotation : Folid. Macnaghten 
1 )oLiglas, [1027 j 2 K . B. 202. 

106. h’or tbt‘ (‘xi.sting jiaragraph substitute the 
following paragrajih : — 

- .] - Medical Act, 1858 (c. 90), s. 32, 

do(‘S not apply to an osteopath, so as to 
jirevent him irom r(‘covering at law fees 
charged for treatment as distinct Irom 
diagnosis or advice.- -Macnaghten v. Doug- 
L\s, [1027] 2 K. B. 202 ; 90 L. J. K. B. 738 ; 
1,37 li. T. 51S ; 91 .1. P. 143 ; 43 T. B. R. 
525 ; 71 Sol. Jo. 409, D. C. 


PART II. SECT. 2. 

o i, Must he specified iu 

report of discipline committee .] — CliuRCH 

V. CoLLicoE OP Physicians & Sitk- 
UEONS. 11927J 2 1). L. R. 957 ; [1927J 
2 W. W. K. 9 ; 47 Can. Crlm. Cas. 297 ; 
22 Alta. L. R. 560; varuitiQ, [19271 
2 D. L. R. 701.— CAN. 

a i. Jurisdictio7i of discipline 

committee.] — Re McLauohlan & Gol- 
LEOB OF Physicians & SuiiOEONs, 
[1927] 2 D. J... R. 953 ; [1927] 2 

W. W. R. 4 ; 47 Can. Crim. Cas. 290 ; 
22 Alta. L. R. 553.— CAN. 

b i. Power of appellate 

court — To set aside order of 
council made without jurisdiction.]— 
Re McLauohlan & Colleqb of 
Physicians & Surgeons, [1927] 2 
R. L. 11. 953 ; [1927] 2 W. W. R. 4 ; 
47 Can. Crim. Cas. 290 ; 22 Alta. L. It. 
553.-— CAN. 

b ii. To refer matter 

hack to discipline committee for recon^ 
sidcrotion.]— </HUROH v. Colleok of 
Physicians & Surgeons, [11127] 2 
R. L. R. 957 ; [1927] 2 W. W. R. 9 ; 
47 Can. Crim. Cas. 297 ; 22 Alto. L. R. 
560^; varying, [1927] 2 D. L. R. 701. — 


b iii. — To ffiiliuulc I 

j}Hniskmcnl.] Wliciv applt.’s ronduot 
was biH'h us to bring linn within tno 
diHciplinary jHiuers of Mm couiu’d cc 
it was riglit m piimshnig liiui t[u*rcfoi-, 
but m all the inrcuiustiiiiees of Mm canc 
the pimiHhnmnt nuimHcd was to(j 
scYcrc Held ’ his luinm bhould. ho 
restored to t.lic registi;r on Dec. 31, 
j() 27 — /iV McLattiula.n it Colmmjk 
OF PlIlSlCIAN.S it SiriK.KONH (Aha.), 
11927) 3 1) L. R, 22.*); [1927] 2 

W W. Jt. 388 ; 48 Can. Crim. Cas. 148. 
—CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

sa. 'Practice - Whether time spent in 
slmty oj pro fe.ssum.\~ Time, put in in 
tlK^ study of a hciouco or profession 
eaimot he c<nmidered as time spent In 
the ‘* praeMem *’ (*f It as that temi 
iH commonly undemtood. dNNrs r. 
Satciiwell, 

[1928] 2 W. W. R- 638 ; 23 Alta. L. R. 
495. — CAN. 

PART III. SECT. 3, SUB-SECT. 1.— 

H. 

gg jy .1 — Hospital liable 

for the ’negligence of nurses after an 

1001 


ojioration.— N ybeug v. Provost Muni- 
UoHPiTAL Board, [1927] 1 
1) L. R. 969 ; [1927] S. C. K. 226.— 

CAN. 

- — .] -Pltf. entered defts.* 
hospital for tlie purpose of undergoing 
an operation, Ac, owing to the fact that 
Mm n'gnlar nursing stall was not 
Hullleieiit, to give her the care considered 
necessary by her physician, a sjioeial 
nurse was employed & added 
terni>orarily to the regular staff hut 
charged to pltf. :—Tleld : the spi'cial 
mmjo HO engaged was the employee of 
tho hospital, ifc not the mciv assistont 
of pltf.'s physician, & the hospital 
was responsible in damages for negli- 
gence on her part resulting in severe 
injury to pltf. — L ogan v. Colchester 
County HoHriTAL, [1928] 1 R. L. K. 
1129 ; 60 N. 8. R. 62.— CAN. 

PART 111. SECT. 7, SUB-SECT. 2.— 
B. (o). 

t .]— Horseman v. Nairn, 

[1926] 8. A. 8. R. 1.— AUS. 

t ii — .1 — O’Connell v. Cuixby» 
[1927i V. L. R. 502 ; 49 A. L. T. 92 ; 
[1927] Argus L. R. 423. — AUS. 

t iii. •] — ; deft., an 



Cases 205a— 242a. English and Empire Digest Supplement, 


Part VI. — Dentists. 


206a. — Non-payment of annual retention 

fee,] — l>entisis Act, 1921 (c, 21), s. 7 (1), 
impliedly authorises the Dental Board to 
provide for non«retention on, or removal 
from, the i*egistcr in default of payment of 
tlie annual retention hie. — Tattersaix v, 
Sladen, [1928] (.^h. 318 ; 97 L. J. Ch. 146 ; 
138 L. T. 677 ; 44 T. L. li. 237 ; 20 L. G. R. 
217. 

206b. Conviction for misdemeanour.] - 

The word “ misdemeanour ” in Dentists 
Act, 1878 (c. 33), s. 13, is not confined to 


Part IX. 

242. Add. ('dfdion - 28 ( V»x, C. (J, 303, D. C. 

242a. Prosecution under Dangerous Drugs 

Act, 1925 (c. 74)— Act not in operation.] — 


indictable misdemeanours. — Pickup v. 
United Kingdom Dental Board, [1928] 
2 K. B. 459 ; 97 L. J. K. B. 604 ; 139 L. T. 
007 ; 92 J. P. 147 ; 44 T. L. R. 544 ; 72 
Sol. Jo. 369 ; 28 Cox, 0. C. 636 ; 26 L. G. R. 
393, D. 0. 

206. Add. Annotation : — Mentd. R. v* Leicester JJ 
E:r p. Allbrighton, |1927] 1 K, B. 557. 

223. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

224. Add. Annotation : — Refd. Dominion Press r. 
Customs & Excise Minister, [1928] A. 0. 340. 


Drugs. 

Conviction quashed. — R.?;. Kynaston (1926), 
19 Or. App. Rep. 180, 0. C. A. 


oBteopath, lioldlnjj: tho deg:i'(n^ of 
Doctoi of Ostoojxithy, usimI the word 
“ Doctor” ill advoriiMomcnls, in con- 
junction witli ” oslco]>atL,” aw an 
occupational di'nitpiation relating to 
tile treatnicnl of human ailinontH, & was 
tlicicfoiv guilty of an Infraction of 
Ontario Medical Ad, s. (102:)). 
Tbo addition of tlu* word “ osloopath 
after the words ” Doctor 1‘ocoek ” 
in hih udvcrtihcinentH, simply indicated 
th(‘ nu'thod which he, professing to ho 
a doctor, in the sense in which that 
woi*d Is oidinarily nnd(‘rstood, usimI in 
the ti*(‘atrncnt of human ailments. It. 
V. I’ocoeK, [1028] 2 i). L. R. 007 ; ."jO 
Can. Orim. Cas. 7,0 ; C2 O. L. It. 113.— 
CAN. 

PART VI. SECT. 1. 

a i. — The rule as 

to tlie skill required of a (h'litist is the 
same os that with regard to the sUill 
of a mom her of any other branch of 
the therajieutie art. Whore he is 
registered & injury results from his 
treatment, the presumption is that he 
is competent & tliat the treatment 
was correct, until the contrary Is shown. 
— McTaggart V . PowEits, [1027] 1 
I). L. 28 ; 3() Man. J.. IL 73 ; [1926] 
3 W. W. U. 513.— CAN. 

PART VI. SECT. 2. 

207 iv. .] -Ex p, 

Kkknk (1026), 26 S. K. N. S. W. 463 ; 
43 N. S. W. W. N. 136.— AUS. 

80 . JpplicaHon for re^isiralion — 
” Entered on a definite course of Irainw^** 
— What amoujds <o.]— From 1905 to 
Mar 1010, ai»pet. pursued a course ot 
practical instrue.tion in the various 
branches of a dentist’s work under t he 
direction of a mnilitied pi-actJsing 
dentist. From Mar. 1910, onwards, 
until the Medical (Dentists) Act, 1927, 
came into operation, ho acted a8 
aasistaiit to different quahhod & 
practising di^ntlsts, performing the 
mechanical & surgical work in the 
practice of dentistry : — TIcH : the 
words ” ent-ered on a deiinite course of 
training.” in s. 14 (1) (h) of tho Act 
wore satisfied by the applicant enter* 
iiig on a defined & continuous course 
of practical instruction in dental 
surgery & dentistry. — Dental Board 


OF Victoria v. Denison, [1928] 
V. h. R. 371 ; 11928J Argus h. R. 

253. -AUS. 

sd. Itegistralinn— (Jraduatc-Me/nufiu 
of.] — The word ** graduate ” in 
Dimtifetry Act, R. 8. B. C. 1921. c. 60, 
s. 22 it)), (io(‘K not import that appet. 
must nave gone through a course of 
training piior to graduation . — Pc 
NkFF iSf COLLEUK OF Dental Surgeonr 
( 1928] 4 I), h. R. 839 ; 11928] 3 W. W. R. 
299,— CAN. 

PART VI. SECT. 3. 

q i. -.1— Applt. a regishued 

dentist had agreed to manage for resn., 
who was not a dentist, a deht-al praetici' 
which had been carried (m by i*esp.’H 
fonner husband. In answer to an 
action by ix*sp. to restrain applt. from 
practising in a certain specified 
locality in tenns of a oovonant. l.o such 
effect contained in the agnvnricnt, 
applt. pleaded the illegality of the 
agniement:- If eld: a person carries 
on a ImsineHs who employs a servant 
to work for him though he may take 
no practical part in it ; & the 
irient In the pri'sent case was illegal, 
as const ituting the carrying on of the 
” practice of dentistry ” by a person 
wiio wa^ not a registered denl,ist In 
contravention of Dentists Amendment 
Act, 1921-22, ss. 2, 3 . — Scott i\ 
Watoins, [1928] N. Z. L. R. 628.— 
N.Z. 

q ii. — .] — ^A person who for 

gain takes impressions of patients’ 
mouths & subsequently fits the plates 
into theii' mouths, iieRonns functions 
specially bclougliig to the calling of a 
dentist, within sect. 5 ot Act 21, 1899 
(NaUl). — R. V. Robertson, [1929J 
App. D. 10.— S. AF. 

PART IX. SECT. 1. 

242 i. Damicrous drugs — Pnicuring 
drugs for unlicensed or unauthorised 
person — Doctor supplying unfe with 
orders on chemiU .] — A complaint, 
which charged a medical practitioner 
uith procuring dangerous drugs for 
his wife. In contravontion of Dangerous 
Drugs Act, 1920 (c. 46), s. 7, & Danger- 
ous Dni^ Regulations, 1931, reg. 4, 
libelled that accused had delivered to 
his wife five order forms of different 


dates, signed by him, in which ho 
pretended that the drugs specified in 
the orders wore required by him for 
professional use only, while you well 
knew that tlic order forms wore granted 
by you for the purpose of enabling your 
wife to obtain tho drugs for her own 
use, she not being a person licensed 
or otherwise authorised to be In 
possession of the drugs,” &; that his 
wife presented tho order forms to 
certain chemists 6: thereby obtained 
the drugs : — Held : t.ho complaint 
relevantly charged an offence against 
the Act & regulation libelled, in respect 
that (1) tho order forms, inasmuch as 
they bore to bo ” for professional use 
only,” wero not proscriptions ; (2) tho 
proiseiliirc alleged to have been fol- 
lowed negatived the view that accused 
was dispensing his own medicine ; 
(3) the wife was not a messenger on 
behalf of her husband, but a person 
obtaining drugs on her own beh<ilf & 
for her own use. — Stratiiern v. Rost^, 
[19271 S. C. (J.) 70.— SCOT. 

PART IX. SECT. 2. 

246 i. ” Held out nr reeomuwnded to 
publw ” — Nccc^ty for notice or adver- 
tiHcment. to be affixed, — Tonic food.] - 
Manufacturers & veiniors of a prepara- 
tion known as ” Zomogon,” on which 
the duty had not been paid, wero 
charged with a contravention of the 
Acta. It was pi'oved that no skill in 
oheinlfltiy was needed or used in the 
process of manufacture of the pi'epai’a- 
tion. It was composed mainly of 
ox blood k manow. Its predominant 
constituent as a health preserving & 
restoring coimnodity was hremoglobln, 
an article wliich was frequently rooom- 
mendod by medical men to supply 
deficiencies of red blood corpuscles in 
their patients, & was used eepocialiy 
in cases of antemia. It was advortlsed 
&; sold to the public as a tonic food, & 
the labels on tho boUies stated that med - 
ical men from every part of the world 
described it as a marvellous suooess 
in tho Immediate restoration of health : 
— Hdd: the method In which the 
preparaiioii was manufactured, used. 
Sc sold rendered it liable to duty under 
the Act.— Adam v. Zomooen Food 
Peoduotb, Ltd. [1920] S. C. (J.) 22. — 
SOOT, 



Vol. XXXIV. — ^Uedioine and Pharmacy. Case 867. 

Part X.- -Poisons. 

257. Add. ArmoUdion : — Refd. E. v. Vow. 11927 


PART X. SECT. 1. 1 

h 1. .3 — li. V. Smith, [1921] 

4 T). L. R. 427 ; 55 O. L. li. 549. -CAN. 

h ii. Conviction under amemied 

Act — Amendment not in operation.]-- 
Held : the conviction was bad — ll. v. , 
Soo Gonq, [19271 2 D. L. li. 2(>9 ; ' 
[19271 1 W. W, R. 609 ; 47 Can. Orim. i 
^ ^ R. 321.— CAN. 1 

PART X. SECT. 2. i 

258 iii. .1— HeW: a com- 

X)laiut, which set forth tliat a duly 
registered chemist on a specified date 
did keep an open shop for retailing | 
poisons, contrary to Pharmacy Act, 1 
1868 (o. 121), 88. 1, 15, as amended by I 
Poisons & Pharmacy Act. 190H (c. 55), 

6. 3 (1), & started that accused, “ md 
being personally presiuit & bonO /hie 
conducting the sale,*’ did sell to a person | 
named, by the hand of an assistant 
who was not a duly registered oboinist, I 


certain poisons, did not rcU‘Muitl> 
clmrgo a contravention ot the statutes 
hbelled, m respect that the alU'ged 
transaction, lielng merelj an Isolatcil 
sail- uhen tiio registered ehemist did 
not happen to bo present,, uas not an 
ofTonce under the statutes, cV' par- 
ticularly was not an offence under 
1908 Act, s 3 (1). -Lin.‘^te\J) r . Simj' 
ho.n, [1927 J«. C. (J.) 101. -SCOT. 

sm. Opium fp ?Karrotic ])ru{ 7 s AH - 
JuriKdictiou of mautitiride undir ] — 
ViAU r. OTIS (1927), 41 One. K. B. 
4CJ.— CAN. 

an. Opium — Furnished by physician 
to addu't — Onu.^oj proof on pfiysirum .] 
\Vbil(‘ under Opium & Narcotic Ding 
Act, 1923, a physician max furnish a 
“ drug ” for self -administration to an 
atldict or huhitiial user who is sullcrmg 
from a diseus«*d comlition caused ot Ijci - 
wise than by the cxc,cssive list' of an> 


“ drug.” >t‘l, (‘ven in such a case, an 
aceubcd ph>siciau must nevertheless 
hiing himself within the requirements 
of sect. 6 of tlie Act ])y shoxxing that 
tlu‘ " drug *' was lequired for medicinal 
puiposes or was piescrihed for the 
nuMtical treatment, of a person 
, undi'r professional treat iiieiit by such 
, phxMcian. Where a diseased con- 
j dll ion is pu)\<Ml, or the niedt al evi- 
. deuce IS sncii that the jdiyslidai 
he gixt'ii the himefit of the doubt on 
tbc point, the ipu'stion wbeiln one of 
* the idlier t.vxo t-ouditions wliieh i>ermit 
j of tbt‘ furnishing of tin* “drug” 
I exist, (‘d is not to be decided by ueoept- 
I mg tln‘ jilixsieian’h own pidgiuent & 

' evidence as eonclusive, but the ct. 
j must determine each ease on its own 
I facts as rliselosed bx”^ all the evidence. — 
I R. V. Gordon. 11928] 2 D. L. R. 315; 
11928j 1 W. W. R. 678, 49 Can. (Jrim. 
(’as. 272.— CAN, 


ino» 



Cases 8—143. 


English and Empire Digest Supplement. 


METROPOLIS. 

Part III. — ^The London County Council. 

8. Add, Annotation : — Refd. Collins v, Wiiiteway, [1927J 2 K. B. 378. 


Part VII. — Officers of Metropolitan Authorities. 


29a. “ Emoluments ” -Annual allowances in 

respect of superannuation.] — Kiddie v. Pout 
OP London Authority, Duruant v. Same 
(1929), 45 T. L. K. 430 ; 93 J. P. 203 ; 27 
L, C. U. 398. 

291). Fees of town clerk acting as registra- 

tion officer.]— iicZfi ; tin* fees received by th(‘ 
town clerk of a metropolitan borough in 
respect of his duties as registration offictsr 
are “ emoluments of his office ” as town clerk 
& properly included in calculating the super- 


81. In lieu of the paragraph following the catch- 
words substitute as follows : — 

The comrs. undei* Metropolitan Building 
Act, 1855 (c. 122), ha\ing incurred expense 
under sect. 73 of the Act, demanded payment 
of the owner of the structure, who refused 
to pay : — Held : the six months, within 


aimuation allowance payable to him under 
8up(;rannuation (Metroj)olis) Act, 1800 (c. 3), 
s. 4. —Stoke Mewtngton Borough Counoiu 
V . Richards (1929), 45 T. L. R. 050 ; 27 
L. G. R. 000 ; 93 J. P. Jo. 512, I). C. 

29c. Transfer of existing officer to borough council 
— Right to remuneration for additional duties 
- London Government Act, 1899 (c. 14), 

ss. 8 (3), 30 (1).] — Gray Hackney 

Borough Council (1904), 2 L. G. R. 429. 


Building. Legislation. 

which a complaint was to be made, were to 
be reckoned from the demand & refusal, not 
from the iricurring of the exi^ense. 

Add. Amwiaiion : — ^Apld. Ashby-de-la-Zouch 
Grdns. v. Summers, [1928] 2 K. B. 397. 

92. For “ 8 L. T. 309 ” r(‘ad “ 89 L. T. 369.*’ 


Part XL --Metropolitan 


Part XIV. — Customs of London. 

143. Add. Annotation Mentd. Campbell v. Poliak, [1027J A. C. 732. 
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Vol. XXXiV. — ^Cases 12—884. 


MINES, MINERALS AND QUARRIES. 
Part I. — In General. 


12. Add. Annoiatioyi : — io (1) Consd. South 
Staffordshire Mines Drainage (^omrs. v. 
Elwell (3 927), 91 J. T. li:h 
26. Add. Annotation: — Generally^ Mentd. A.-G. 
V. Blackpool Corpn.( 1928), 92 J. P. 50. 

Part ill. — Amalgamation 

180a. .] — Observations on the meaning 

of the (*xin*ession “ national interest ” in 
sect. 7 (2) (ff) ot the above Act. —Rc Amaloa- 


233. Add. Annotation -Mentd. llorlick v. Scullv, 
[1927] 2 Vh. 150. 

263. Add. Annotation : — Refd. (ilenboig Union 
Fireclay Co. v. I. K. Coinrs. (1922), 12 Tax 
Gas, 427. 

277a. Damages for unworkable coal & pay- 

ments for unworked coal.]- Re Can nek, Buky 
V. Canneii (1928), 155 L. T. Jo. 211. 

292. Add. Amioiations Mentd. Houghton r. 
Nothard, Lowe & AVills, [1927 | I K. B. 21(> ; > 
Liggett (Live-ri)ool) Barclays B;uik, [192SJ i 
1 K. B. 48. I 

315. Add. Annotation: — Refd. A.-G. v. L(M‘ds j 
Corpn., [1929] 2 Ch. 291. 

327a. — .] — Tn considering whether j 

it is in the national interest to grant ancillary | 
rights to facilitate the pro]3er tV e/licient | 
working of minerals under Mines (Working ' 
Facilities Support ) Act, 1928 (c. 20) the j 
Railway & C^anal Commission is entitled 
to take into account not onl> ditliculties 
whicli physically obstruct the getting &; | 
carrying away of minerals, but also (‘conomic i 


27. Add. Annotathm : — Mentd. Glenboig Union 
Kir(‘eJav Co. v. 1. B. Comrs. (1922), 12 Tax 
<\-is, 427. 


and Absorption Schemes. 

ANTTIKAI’ITE CoKLlKHIES, LTD.’S AP- 
PJ.K’ATION (1927), 4:\ T. L. R. 072. 


Mines and Quarries. 

ditlicult ies wliich miliiat/C against their 
elloctlve marketing. 

4410 ex]>ressions “ carrying away *’ in 
sect. 1 (2), k “ conveyance ol minerals ** in 
sect. 8 (2) (/>), of the Act arc to be construed 
not m a technical sense, but broadly as 
(‘niitling Ur* i»erson it» whom ancillary rights 
ar(‘ gi*ant(‘d under thi' Act; t o transport the 
mmcrals From the land where they have 
b<*en won for sale elsewhere. 

Jdie Railway & Canal Commission made an 
oidtr granting to a colliery co. the ancillary 
rigid. imd(‘r the Act. io construct an aerial 
rop(‘wny ov'.u* the land of other persona from 
their colliery to Dover, a distance of seven 
miles, which would cnalde them to transport 
tlieir mimaals more cheaply & more con- 
veniently tlian by oilier means i— Held : the 
Railway k (\*inal Commission had juris- 
ilietion to mak(‘ this order. — R,e Tii-manstone 
(Ken'T) CoLKJEKiEH, Ltd., [1928] 1 K. B. 
599; 97 I.. J. K. B. 169; 188 L. T. 452; 
44 T. L. R. 107 ; 19 Ry. & Can. Tr. Oas. 2(i, 
C. A. 


Part IV.— Right to work 


Part V. —Powers Incidental to Ownership. 

335a. .y~Re Merchants’ Trust k Tv ew I 335c. .] 72c Htampord & Warrington Earl 

British Iron Co. (1894), 88 Sol. .To. 258. ; Trusts (1890), 40 Sol. Jo. 771. 

335b. .] — Re Thomas’s Trusts (1895), AO \ 3S^. Add. Annotation :- Mentd. Mallet p. Staveley 

Sol. Jo. 98. ‘ Coal k Iron Co. (1927), 188 L. T. 201. 


PART I. SECT. 4, SUB-SECT. 2. 

sa. Upper basalt.] — Re Woodsidk’s 
Estate, 11929] N. I. 75. — IR. 

PART IV. SECT. 1. 

eeee (p. 620) i. Not 

niisLeadiri{j record of claim.]— If the 
<l(38criptioii of a miiiinif claim as 
i‘e(*,or(led is bo erroneous as to mislead 
parties locating other claims in the 
vicjinity. the error is not cured by a 
<5ertiiicate of work done by the first 
locator on land not included in suc*h 
description & covered by the subni*- 
qiieut claims. — C olpen v. Callahan 
(1899), 30 S. C. R. 555.— CAN. 

n (p. 621) i. Power to cancel 

claim.] — Be Cole & Knowles, [1927] 
a D. L. 11. 950 ; 60 O.iL. 11. 638.— CAN. 

bb (p. 621) i. Variance between 

located grotind db plan — Position of 


location posts hxmhnu.] — McGallum v. 
(’enthal Mam'foba Mines, Ltd. 
(Man.), [I928J 1 1). L U. 119; [1927] 
3 W. W. n. 556.— CAN. 

sd. Vlavrns recorded through fraud cP 
%nadvertencc.] — Set aside. — Wekuhko 
Mimcb. Ltd. v. May, [1927] 1 W. W. U, 
383 ; 30 Man. L. K. 351.— CAN. 

se. Adverse claim — Ertension of tune 
for action on —Minerai'^ Act.] Re 
“ Good Fuiday,’' kiv.. Mineral 
Claims (1896), A li. C. It. 496. — CAN. 

sf. Prospecting ct* nnnmg Right 
to exclude lands from by ymn lanmlion. ] — 

R. r. Nolte, [1928] App. 1). 377.-- 

S. AF. 

PART IV. SECT. 2, SUB-SECT. 2. — 
C. (a). 

sli. Partnership as distinguished from 


co’ourners.y- TJavtkhi?. SriitriLLi, 1 1928] 
4 JJ. L. R. 132; [1928] 3 A\ . W. R. 
158.— CAN. 


PART V. SECT. 2, SUB-SECT. 2.— 
B.- (a). 

sk. (Jovenant for renewal- Whether 
court mag sandton .] — Where it is 
proposed to Lount a mininj? Joaso 
pursuant to the provisions of Settled 
Land Act, 1908, N: its amend men t-s, 
th(‘ ct. hns no power to approve of the 
Insert ioji in siu-h leasts of a covenant, 
lor renewal, even alUiougti It is agreed 
in bucli covenant that the rental pay- 
able untler the renew'eil leasi* shall be 
hxed 1)V arhn. IVIcKinnon r. Gij^.n 
A im)N tioLLiEKiEM, Ltd., [1929] N. Z. 
L. R. 202.— N.Z. 


1 r\f\ 



Cases 476-673. 


English and Empire Digest Supplement, 


Part VI. — Rights Incidental to Ownership. 

476. Add, Annotation : — Mentd. Price v. d’Energie I 492. Add. Annotation : — ^Mentd. Metc<alfe v. Boyce, 
de Montmagny Oorpn., [1927j A. C. 303. I |1927] 1 K. J3. 758. 


Part VII. — Contracts. 

576. Add. Annotation : -Refd. Arsoculeratne v. well Park Colliery Co., Field v. Sandwell 

Perera, [1928] A. C. 173. Park Colliery Co., [1929] 1 Ch. 277. 

623. Add. Annotatioyi : — Consd. Be Wait, [1927] 1 
584. Add. Amiotation : — A a to {I ) Refd. Re Sand- Ch. 000. 


Part IX. — Mortgages. 


658. Add. Annotaiwns : -- Generally, Mentd. 
llougliton V. Nothard, Lowe & Wills, [1927| 


1 K. B. 240 ; Liggett (Liverpool) v. Barclays 
Bank (1927), 137 L. T. 443. 


Part XI. — Leases. 


(2) Refd. Crlenboig Dnion Fireclay Co. v. J. R. Comrs. (1922). 12 
Tax Cas. 427. 


673. Add. Annotation : ~Aa to 


PART VI. SECT. 2, SUB-SECT. 5.— 
A. (d). 

552 i. I'nlue of mm r mis at pit's 
mouth - Iass ntsts of s(i iHran.ee cD hring- 
inq to tmnk.\- BAUTLF/rr v. Nova 
SeoTiA Htkicl Co. (1900), 1 E. L. It 

CAN. 

PART VI. SECT. 2, SUB-SECT. 6.— 
A. (h). 

80 . Dnmaqe to future worlnnq of 
- Hildttoh r. Yoti’ (1908), 90 
\V. h, 11. 5S. CAN. 

PART VII. SECT. 2. SUB-SECT. 1. 

8p. ASV/Zr of land subject to gas lexisr- 
Where gas t rented, as chattel.} — Tictutuy 
'P owN Cas Co, v. Mm’Lic City Cit. 
(Jah Co.. Maple C^tv On. (jAH Co. 
r. Tij.buky Town (Jah C.o. (lOl.'i), 
7 C. W, N. 7S0 , 9 O. W. N. 301 ; 3,> 
(). L. H. lS(i. - CAN. 

PART VII. SECT. 3, SUB-SECT. 1. 

o i. — For sale of option to purchase 
mining claims.] — Goroon v. Eaklia 
(M an.), [1927]:i W. W. R. 242.- CAN. 

sr. Contract to pay for mineral claim 
on sale, thereof — Claim allowed to lapse — 
Measure of damages .] — McGbk v, 
CTlarkk, [1927] 1 W. W. K. ,093; 38 
13. 0. R. 156.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2. 

660 iii. .] — Stuart v. Calgary 

& Kdmoxton Ky. Co. (Alta.), [1928] 
1 1). L. H. 24 ; [1927] 3 W. W. R. 678 ; 
varidTig, [19271 2 D. L. R. 271 ; [1927] 
1 \V. W. R. 639.— CAN. 

PART X. 

a i. For sublease of petroleum 

rights— Obligations of parties under 
agreement.] — Orlson v. Wkiss (Alt.a.), 
[1927] 3 I). L. R. 24 ; [1927] 2 W. W. R. 
25.— CAN. 

PART XI. SECT. 8, SUB-SECT. 1. 

at. Chattels appurtenant to lease — 
What are.] — Pltf. obtained an option 
on several iniuluK leases. The gn*ound 


had previously been w<uk(‘(i by oneH., 
who constmc'tecl a water systtuu for 
wasliiug tb(^ f.rrav<‘l. but after operating 
for a time abandoned the property, 
leaving eertaiii chattels used in eon- 
iiectioTi with the water system on the 
ground. Upon pltf. co. commencing 
op<‘ra1ioTis it purchased the chattels 
frotn H.’s estate used them until 
It in turn abandoned the properties. 
'J'bo owners took possession tk, refused 
to give up the chattels, claiming that 
tlie wat(T licences authorising pltf. to 
nst! water wcie togtjther with all works 
coustructod appiu'tcnaut to the lease, 
& (jould not be separated from th(' 
pjojierty: —Held: defts. bad not 
batisiU'd the burden of proof which 
was upon them to show that these 
(diattels were in fact to bo regarded as 
part of th(‘ works which are appm*- 
tenaiit to tiui leases. They were in 
fact parts of fh<5 mining machinery & 
appliances for rticoveriug the gold, not 
of l,ho water system, & wore <iuite 
Heparal<* 8c distinct from those works, 
8: not attached in any way to them or 
to the soil. — E nnib Gold Mining Co. 
V. HENDEitsON (1927), 39 B. C. R. 76.- - 
CAN. 

sv. Lease of right to win nil— Dis- 
covery of natural gas — Rights of parties.] 
— Applt., the owner of oil sites 8c 
grantee from Govt, of the right to win 
oil therefrom, leased the sites & the 
right to win oil for twenty-live years 
to resps., who agreed to pay royalties 
on oil won by them. Tn sinking wells, 
which did not produce oil in commercial 
quantities, resps. found natural gas. 
Th(’y tapped the gas by pipes & for 
six years used it for their own purposes : 
— Hebi : applt. M^as not ontith^d to 
compensation for the gas so taken since 
(a) that right was not included in the 
right to royalties upon the oil won ; 
& (5) the lease on its true construction 
was not merely a lease for the puirose 
of winning oil, & applt. having no 
propertj’^ In the gas, jMisps. were 
entitled to reduce Into possession & 
use it, provided they did so without 
injui’y to the leased property. — U Po 
Naing V. Burma Oil C3o., Ltd. (1929), 
L. R. 56 Ind. App. 140.— IND. 

lOOfi 


PART XI. SECT. 6. SUB-SECT. 2. 

d i. Fine in lieu of forfeiture.] — A 
warden of mines having recommended 
the forftdture of a mineral lease on 
ae(5ount of default, without reasonable 
cause, in comijliauce with the covonaut 
with rt‘gard to the expendltui'c of 
money, the Mining Board imposed a 
fine of £200 In lieu of forfeiture.- - 
Hill r. The Tasmanian Metals 
K x'rKACTiON Co., Ltd. (1925), Tas. 
L. R. 38.— AUS. 

PART XI. SECT. 7. 

t i. .]—Re McGregor, [1927] 2 

D. L. R. 588 ; 69 N. S. R. 231.— CAN. 

sm. Tiy impoHsihilUy of performance — 
What amounts to.] — Firth v. Hal- 
LORAN (1926), 38 C. L. R. 261.— AUS. 

PART XII. SECT. 1, SUB-SECT. 2. 

d i, Alssignment.] — Shaw v. 

Robinson (1910), 8 E. L. R. 657. — 

CAN. 

PART XII. SECT. 2, SUB-SECT. 3. 

sa. Licence to bore for oil — Royalties 
payable under — Whether recoverable .] — 
Pltf. sought to recover from defts. 
under a certain deed gi’anting oil- 
boring rights a sum reserved by the 
deed by way of rental in the following 
terms : “ Provided further that if after 
the expiration of the said first 6 y(>ars 
as afoi*eHald the co., the predecessor in 
title of present defts., .shall commenee 
& regularly & inmctually continue to 
pay to the grantors, the predecessors 
in title of pltf., for & In respect of the 
said lands mentioned in the said 
schedule by (uiual monthly iiayments 
at the rate of . . . then this grant or 
licence shall remain in full force & 
effect : — Held : the deed amounted 
merely to a quaUflod grant of the rights 
conferred, depending for its continuance 
on defts. regularly paying the rentals 
or royalties therein specified, & 
implied no covenant by defts. tD keep 
up such payments, which were accord- 
ingly not recoverable. — Bloomtield 
V. LYSNAB, [1928] N. Z. L. R. 285,— 
N.Z. 



Vol. XXXIV.— Mines. Cases 981— 1182. 


Part XIII. — Easements and Rights affecting Mines. 


981. Add. Annotation : — Mentd. Conquer v. Boot, 
ri928] 2 K. B. 336. 

1067. Add. Annotation : — Refd. l^ontfirdawe Rural 
Council V. Moore-Gwyn, [19291 1 CUi. 656. 

1071. Add. Annotation : — As to (2) Consd. Si. 
Anne’s Well Brewery Co. v. Bol)ert.s (1928), 
UOL. T. 1. 


1077. Add. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 Iv. B. 330. 

1089. Add. Annotations: — Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council 
v. Mooro-Gwyn, [19291 1 Cli. 056. Refd. 

v. Sutton (1927), AA T. L. R. 98; 
(b \V. R’v. V. S.S. M(*stvn. 1 1928J A. C. 57. 


Part XIV. — Statutory Regulation of Mines. 


1104. Add. Annotation :~-As to (2) Refd. Cation . 
V. Ashwell Mesbii, [1928] Cli. 484. | 

I 

1106a. Wages agreement — Decision of chairman of ; 
conciliation board— Whether award.]— By a 

Conciliation Board agreement provLsion was 
made for the payment of a subsistence allow- I 
auce to low-paid colliery workers in Staith , 
Wales, the parties having failed to a.gi*(M‘ i 
as to the amount conditions of paymemt, | 
the matter came before the independent I 
chairman of the board, ^ he gave a decision. 1 
The parties faih'd to agree as to the inter- ' 
pretation of the decision, ^ rei)rescntati\e 1 
workmen then brought^ an action against i 
representative employers for* decla.ratn>i»s, i 

(a) that on the true construction of tlu‘ i 
decision the subsistence allowan<;e ought to ' 
be calculated for each shift si'paratelv. 4k 

(b) as to the method of reckoniiig o\ertime , 
for the purpose of calculating subsist.enc<i 
allowance. The judge in chambers, on the 
grounds that the wages agreement incor- 
porating the conciliation agreement amount e<l ! 
to a submission to arbitration, 4 S: ttiat tlie j 
chairman’s decisions were awards, made an | 
order that the action be adjourned <fe that the j 
aw^ards be remitted to tlie chairman to deal 1 
with the two questions raised by the pltia-d- i 
ings. The Ot. of Appeal sc^t aside the order j 
of the judge & granted the declarations 
claimed : — Held : the chairman had decided ' 
both questions in favour of plifs. tV. they wei t* 
entitled to the declarations claimed — CU uoiff i 
Collieries, Ltd. v. Meredith (1929), 45 
T. L. It. 321, 11. L. ; affg. S. C. sab man. , 
Charles v. Cardiff Coluekifs, Ltd. (1928), 1 
44 T. L. R. 448, C. A. 


1117a. Validity -Failure to give notice to 

all persons entitled to appoint.] (1) A check- 
w(‘ighe?r in a mine appointed by a majority, 
asceilained by ballot , of t Ik' ])ersons employed 
in the mine, ik. paid according to tlie mineral 
trol4ei», A acting as such cliockweigher, is 
enlitJe<] to payment of a proporlioriate part 
of Ins wag(^s all person'> sej employed 

A ])aid, tV it is no defence to such claim 
against any oik* of thes(‘ ])ersons that another 
cii(‘ckweigh('r has b(*en appointed, during 
t he niatenal p(*i‘io(l, by ballot, Imt not- liy a 
majority as afoi'esaivl, t-o act as cbockweiglier 
on his l>ejialf. 

(2) A notice cfuiveiiing a rm'oting to 
a])]H)ini a. ch(‘cUvv<Mgher addressed to a pavt- 
of thos(‘ entitled to appoint is bad. A- th<* 
;i]>])n]ntTaent- of a person (dioson by the 
subst‘ciuent. meeting is invalid.— Beu, v. 
Bennett, [1928 ] 2 K. B. 206 ; 97 L. .1. K. B. 
7i:i; I39L. T. 70; 92.1. P.106; 14 T. I,. R. 
424 ; 72 Sol. Jo. 284 ; 26 I.. G. R. 249, 1). C. 

1120a. Who entitled to recover -Co-existence of 
majority & minority checkweighers.j —Bell 
V. Bennett, No. 1117a, ante. 

1133. Add. A nnoiaiion : — (ienerattg. Refd. Pockney 
1 ’. Atkinson (1929), 45 T. J.. R. 639. 

1159. Add. A nnolaiioiis : Mentd. K. v. Rdmonton 
Iiic(»me Tax (Vmirs., Hjr p. Thompson, [1929] 
1 K. H. 220 ; 11. v. Newport (SaUq)) Justices, 
/i’.r p. Wright, [1929 ] 2 K. B. 41(i. 

1188. Add. Annotation : Refd. Iklwards v. (iwa- 
unca(‘gurw(‘n t-olliery Go., James v. Same, 
.lenkins v. Sanu* (1926), 96 L. J. K. B. .337. 

1192. For “ — .”] - read “Prohibiting 

order by Secretary ot State - Application of 
order.’*] 


PART XIV. SECT. 1, SUB-SECT. 2.- B. 

r i. Deduction for indebtedness on 

tiocourU of purcluxsed goods — Invalid .] — 
U. V. Dominion Coal Co. (1907), 41 
N. 8. n. 137.--CAN. 


PART XIV. SECT. 1, SUB-SECT. 9.— A. 

sp. Statutory defence — Nature of .] — • 
Observatlous on the nature of tiie 
htatutory defence comiietent to miue- 
owners under Coal Mines Act, 1911 
fr. 60), 8. 102 (8). — PAiiK V. WTI.SONS 
A: Clyde Coal Co., llAfioERTV v. 
WiTAjONS 8c Ctlde Coal Co., [1928J 

C. 121.-~SCOT. 

PART XIV. SECT. 1. SUB-SECT. 9.- 
B. (d). 

sq, Voal Mines Act. 1911, «. 65 — 
Mcanitm of dangerous nutvhinery .] — 
field: the question whether a part of 


(‘ maehuRTV in « Tiiiiie nuh “ danK'ei- 1 
[s ” wit lull Coal IVlinoh Art, 1911, was j 
^vays one of vV hcet. 6.> did 


II. ai»l»ly to uiaehiiiory \Nhieh, i.. 
iviuai eoiiditnuis ciieuiuhi-anceb, was 
it, a Houice of <laiip:4*r, it v\ lileh beeaiiie 
jijferoub oiil\ in tlie cxtraoidinary & 
C(*ptioual cireumst aiices of a greiieral 
cakilowu. — Toniiieu r. Halliday, 
92S] 8. C. (J ) (>1 - SCOT. 

VRT XIV. SECT. 1, SUB-SECT. 9.— 

B. (j). 

St. Dufy to tntniect every vnrt of 
me in which work is carried on.]-~ 
eld : a dihUHcd cut tbrouj^li was part 
a mine, in respect of w liioU inspection 
IS iieceasarv. -D.jrji. kt 

B K. N. B. \V. r> I , 44 N . B. W . W . N, 
I.— AUS. 

VRT XIV. SECT. 1. SUB-SECT. 10 

sw. l^eiial Jfl n'herr no penalty I 


uniHm’d -iUnislrurtiini.]— Held • n eon- 
traveiilion of the anunnlment to .sec 1. 4 
of Coal MIikih K(‘fj:ulaliojiH Ael, pm- 
hibitlni? the employment of (’hinaiuen 
was not made an otb nee under tlu; Act 
for which any ponaltv is imiiosed, ik: 
the penal Act should not la* extended 
lieyorid the rea“«oiuible eon.-.t l•^Jet^oll 
which the wairds used would bear. - 

U. r. Little (I89S), (i H. (I R. 78; 
1 M. M. Cas. 220. - CAN. 

PART XIV. SECT. 2. SUB-SECT. 4. 

f 1. - — Mining Acl of Ontario, 

It. S. O., 1914 (r. 2.2), s. 1G4.1 — DoYLE 

V. Foley- O’liiuKN, J^ti>. (1915), 7 

O. W- N. 7 HO : H O. W. N. 3(52 ; 34 
O. L. R 42.— CAN. 

f ii. -- —.1 -Hull v. Seneija 
B urKKioR Silver Minks, Ltd. (1915), 
H (). \V. N 301 ; 3*i (). L. R. 557 *, 24 
1). L. It. 251. -CAN. 



Case 1228. 
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Part XV. — Quarries. 

1228. Add. Annotations Refd. Coleshill v. Manchester Oorpn., [1928] 1 K. B. 776. Mentd. Oldham 

V. Shellield Corpn. (1927), 186 Ij, T. 681, 



Vol. XXXV.— Cases 12-826. 

MISREPRESENTATION AND FRAUD. 

Part I. — Representations Generally. 

12 . AM. Annotation Re Wait, [1927] TnisU-e i’. Lnmastei- Dmliy, [1927] 1 K. B. 

J vyili* \5uu» fS 1 (3 

24. Add. Annotation: — As to ( 1 ) Refd. Public 


Part Ml. — What Constitutes Misrepresentation. 

113. Add. Annotation: — Apld. Hands v. Simpson i 119. Add. Annataiion :-~As to (2) Refd. Collins v. 
Fawcett (1028), 44 T. L. R. 295. AssociatiHl (Ji'oyhounds Racecourses (1029), 

141 Ii. T. 520. 


Part IV. — Fraudulent and Innocent Misrepresentation. 

185. Add. Annotations :— As to (2) Refd. Clreer r. : 254. Add. AunoiatUm : — Generally^ Montd. 11 . v. 
Downs Supply Co.. [1927J 2 K. B. 28. H., I I928J P. 200. 

Generally. Mcntd. Ilorwood Statesman ! 

Publishing Co. (1920), 111 li. T. 51. I 335 . Aiiiinlal[o>i .-—Reid. Ti'iidiiig Co. h. & 


219. Add. Annotation : — Refd. 
Jenkins, [1927] 2 Ch. 225. 

PART I. SECT. 2, SUB-SECT. 3. 

19 i, Diat momuhai from representa- 
iitm.] -A collateral proiriiHi' t<» do some 
act, t/hoiitJTh it may (^ffocUvoly induce 
the proinitico to (‘liter mto a contract, 
Jti not, i»r()j»erly speaking', a ri'inn'- 
seiitation at all. — Lala Hritv Lvn n. 
MiTM.siri .TA(j\TrATi Sauvi (1928), 
J. L. R. S Pal. 2.— IND. 

PART I. SECT. 4. 

32 ii. .] -Since the law is 

invsumed to be (finally within the 
kno\vl(*dge of both parties to a eontiact, 
a misrepresentation of law does not 
render a eontraet voidalde by* t he party 
misled tliereby. nnh'ss there are sp<‘cial 
eirenmbtanees. — Rmu v. J’alh, IP12SJ 
.‘i D. h. J{.29.'i ; (19281 2 W.AV. It. 12:i, 
22 Sask. Ij. 11, M4^- CAN. 

32 iii. ■.] —A false repre- 

sentation as to a point of law will not. 
Hiiiipoi't an ac.tion for damages.— 
Kavanuu n. Bowhev, 11928] 4 D. L. it. 
907 ; U92H] 3 \V. W. 11. 267.- -CAN. 

PART I. SECT. 6. 

53 i. Effect— -Cothients m isdeserihctl — 
To one uruihlc to read.]- -J. It. Watkinu 
Po. V. Minke, [I928J 3 B, L. Jl. 557 ; 
11928] S. O. it. 414.— CAN. 

53 ii. PrinlcAl contract — Where 

misleading. ] — iNTiiRNATioNAL Tkans- 
}H)RTATTON ASSOON. InOOKPOKATEU l\ 
< Capital Si'ohaoe Co., 1 1928] 4 
J>. L,. R. 480.— CAN. 

PART I. SECT. 7. 

g i. .1 — Lamb v. Walters, 


Torbay Hotel v. | J. I toff v. 

ikia. 291. 


11920] App. D. 358.- S. AF. 

g ii. .1 - An honest expression 

of vidue, even if (‘rroiu'ons, is not a 
misn'presentalion of fact ; but a st at e- 
m«‘ut of value wlikdi h knowm to th»' 
n'preHontor not to tie the true valm‘ 
(jannot be (bM'iiu'd Uie cxjires.sion of an 
hon<‘st opinion. -Heroe r. Okeu, 
11928] 1 P. L. It 3<;i , 2.3 Alta. h. Jt. 
281 ; 11927] 3 W. W. It. 811.— CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

A. (a). 

123 i. Whelher amount toa to inmre pre- 
sentation.]— hero although repre- 
sentatJons, inducing the making ol a 
contract, arc true so f,ir as thov' go, 
they do not cov(3r the vvlioh' trtjtli, 
the non -disclosure', whether fraiuluk'iit- 
or iimocciit, mav, u(;cording to (jir- 
cumstancdN, so relate to the (jssf'uee 
of the contract as to entitle the r('f»re- 
senteo to refacisfiion -CanadIax 1 'arm 
Implement Co , Lti«. e. Alberta 
PoTTNOKV 6c Machine Co., Ltd. (Alta.), 
1 J 9271 2 D. L. rt. 871; [1927] 1 

W. W. It. 1025. -CAN. 

123 ii. - .1 FkI'.ii'I’ e. SeiiECK 

f 1803), 10 Cr 2.»l CAN. 

PART III. SECT. 2. SUB-SECT. 2.— 

A. (bj. 

mi.-- ' Etf/m tun/ it tafioushiit 1 - 
PioKFoun V. 4’iioMP.sov (1902), 10 

N. S. It. o:;2.--CAN. 

PART IV. SECT. 1. SUB-SECT. 2.— 

B. (a). 

173 ii. .]— Macearlane v. 


Do Rougemont (1928), 34 Cora. 


Davh (Sask.) (15)11), 18 W. L. R. 498. 
—CAN. 

sd. Pleading ] — Where a declara- 

tion alleged that representations wore 
mado l>y deft, falsely 6c fraudulently, 
to iiidiH'o pitf. to act upoti 5,h(Uii, hut 
did not c.ontatn anv allegation that 
d(*fl, ktunv the rojiresentationa so mado 
hv liimto be false . — Held • tlu'declara- 
lion was Huinc-ieiit. Mi’Ivav r. Camp- 
bell (1871), 8 N. S. Jl. (2 G. 6c U.) 
475. -CAN. 

se. - _ _ ] -’I'jio declaration 

alleged t hat d(‘ft. before the committing 
of tlie gru'v^arice, et^;., was a eamcr 6c 
(‘XpresH ag(‘nt : that pltf. dcliveri'd to 
one W. a siiui of money to be handed 
1,0 deft., to bo canied 6c dellven'd t.o S., 
6c ttiat (b'ft. falsely 6c fraudiihuitlv 
represented to pltf. that W. had 
di'llvi'i’i'd said money to him, vvluTeby 
plU. was satisfied of the fact, whereas 
in truth it had not been so delivi'red, 
Init appropriated by W. to bis own use ; 
6c by reason of such false 6c fraiidnlent 
repri'sentation W. obtained tinm to 6c 
did abscond, 6c pltf. lost, said inoiu'y, 
which lie would otherwise* have', re- 
covered from W. : -IJvUl : it was un- 
neecHsary to allege that d(‘ft. kiu'w tlio 
jvpresf'ntations to he false, the words 
falsely 6c fraudulent Iv being e(|uival('ut 
to knowingly.— Yoirxo r. V^ipketls 
(1872), 32 U. C. R. :ls5.—CAN. 

PART IV. SECT. I, SUB-SECT. 8.— C. 

d i. Connersation v^ith third 

77«r///.]-“FiT/ip vTRiPK a Michel (1928), 
28 8. R. N. S. W, 285 ; 45 N. S. W. 
W. K. 69, AUS. 


inno 
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Part V. — Inducement, Materiality, and Alteration of 

Position. 


389, Add, Annotations : — Mentd. Greer v. Downs 
8upi)]y Co., [1927] 2 K. D. 28 ; Horwood v. 
Statesman Publishing Co. (1029), 141 L. T. 
54. 

392. Add, Annotation : — Mentd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J, K. B. 
450. 

396. Add, Annotation : — As to (2) Apld. Clark v, 
IJrquhart, Stracey v, Urqiihart (1929), 141 
P. T. 041. 

434<a. .| - lloTciuNHoN v, Mobley (1839), 2 

Am. 2 ; 7 Scott, 341 ; 3 Jur. 288. 

4*39. Add. Annotation : — Rcfd. Ijake v, Simmons, 
[1927] A. C. 487. 

445a. .] Pltf. desired to be present 

at the first ]>erf on nance of a jilay at a iheati*e. 
lie knew that, in consequence of his having 
made certain serious unfounded charges 
iigaiiist some members of the theatre stall, 
an application for a ticket in his ovm name 
would be refused, lie therefore obtained a 
ticket through the agency of a friend, who 


bought the ticket at the thc^atre without dis- 
closing that it was for pltf. By order of 
deft., the managing director of the theatre, 
pltf. was refused admission to the theatre 
on the night* in question. Pltf. claimed 
damages from deft, for mahciously x>rocuring 
the proprietors of the theatre to break a 
(contract for the admission of pltf. to the 
tlicatre, alleged to have been nnide by them 
with pltf. by the sale of the ticket : — Held : 
ih<‘ non- disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 
ticket from constituting a cont/ract as alleged, 
the identity of pltf. being in the circum- 
stances a material element in the formation 
of the contract, & the action failed. — Said 
r. Butt, [1920] 3 K. B. 497 ; 90 L. .1. K. B. 
239 ; 124 L, T. 413 ; 30 T. L. R. 702. 

A nv otatwns Consd. D.vHtor v. Uandall, [1926] CIi. 932. 

Apld. Scauimull i\ Hurley. [1929] 1 Iv. H. 419. 

455. Add. * Annotation : — Refd. .James v. Britisii 
General Insce., [1927] 2 K. B. 311. 


Part VI. - Who are deemed Parties to the Representation. 

464. Add. An}io1ation : — Refd. Konskier v, Goodman, [1928) 1 K. B. 421. 


Part VII. — Remedies for Misrepresentation. 


Sim-sKCT. 3.-”1 njum(TJun (Vol. XXXV., p. 52). j 

Por “Passing off action.]- iVee Tuade &! 
Tirade Hnions ” read “ Passing off action.] — j 


Hee Tbade Mabks, Vol. XIJII., pp. 20^ 
et seq,” 

509. Add. Annotation : — Refd. Houghton v. Not- 
luud, Lowe & Wills (1927), 44 T. L. K. 70. 


Part IX.-- Proceedings for Rescission. 

637. Add. A)inotati()n : — Mentd. Re Transferred i Hughes v. Hughes (1928), 139 L. T. 410 ; 

Civil Servants (Ireland) (Vaiqiensation, [1929] j May v. May (1929), 98 1j, J. K. B. 779. 

A. C. 243. 739. Add. Annotation rMentd. AVeld v. Petre; 

649. Add. A?} notation : — Refd. Public Trustee v. (1928), 97 L. .1. Ch. 399. 

lAiicaster Duchy, [1927] 1 K. H. 010. I 748, AdJ. Annotation Weld v. Petre 

695. Add. Annotations Refd. Hyman v. Hyman, | (1928), 97 L. J. Oh. 399. 


PART VIII. SECT. 1, SUB-SECT. 2.~A, 

531 iv. — — IRVINO r. 

Merygold (1847), 5 IJ. C. H. 272. — 

CAN. 

631 V. — - Adair v. T 

[1^28] 4 D. L. It. 18.3 ; [1928] 3 W. W. H. 

92. -CAN. 

PART VIII. SECT. 1, SUB-SECT. 6 . -B. 

572 i. Damage nmat he luUurul result 
of re present alum.] (iossK - M 1 LI 4 ERD, 
Ltd. V. Devine, 11928] 2 I). Ti. H. 869 ; 
[1928] 8. C. U. 101,— CAN. 

PART Vin. SECT. 1. SUB-SECT. 5.— C. 

583 iii. .] — Bl.ois v. City of 

Halifax (1921), 54 N. S. I?. 207 ; .56 
D. L. It. 230.- CAN. 

PART VIII. SECT. 1, SUB-SECT. 5.— D. 

588 viii. - -.1 In an acliou for 

danuiffes for deceit, Dllf 8 . all(‘fred falso 
jepreHcntatioiiH Ly deft, in itigai-d to 
land in H. (k which deft, had conveyed 
to pltf. in exchaiiffo for land in A. * - 
Held : di^ft. made no knowingly falae 
reprcBentatioTiH-aH to the situation of 


the western boundary of the land, oi- 
as to the amount of timlier upon the 
land ; but deft, did n^present to pltf. 
that tlicre were two springs upon 
the land, which was not. the truth, as 
he knew, & t liat this misrepresentation 
was matcTial, was ivlied upon by pltf., 
constihittHl fraud & d<*eeit which 
rendered deft, liahlc in daiiiaj^os. The 
true measure of damatc^'S was the 
dilTercnce between the vulin* of the 
land, without the springs & its value 
assuming the sprinffs to be on it as 
represented. --P kuby v. Downs (1913), 
24 W. L. R. 407 ; 11 D, L. li. 670.- 
CAN. 

593 i. of ascerfuinment of value 

— Date of purchase.] — Hardman v. 
McJ.eod (1926), 26 S. li. N. S. W. 
.578 ; 43 N. S. W. W. N. 194.- AUS. 

PART IX. SECT. 1, SUB-SECT. 2. B. 

639 ii. — - - — AVhorc a party 

to a contract seeks, to vitiate* it for 
fraud he is under tLi/bui*deu t»f pleading 
& estahlishlufir focti suilicicut for that 
purimso. The bmden of proof cannot 


be shifted until he has established a 
prirnd facie case. — ^L asby v. Johnson 
&: SiGMETH, [1 928] 4 D. L. R. 956 ; [1928] 

3 W. W. R. 447.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.-C. 

642 iv. Wheeler v. Atkin- 

son (1920), 28 W. A. L. R. 12.— AUS. 

PART IX. SECT. 2. SUB-SECT. 1. 

703 V. .] — Canadian (hucDiT 

Men's Trust Asb’n v. Bungalow 
Construction Co., 11928] 2 D. L. R. 
81.- CAN. 


PART IX. SECT. 2. SUB-SECT. 4.— A. 

708 i. When ordered.] — Hess v. Kohs 
(Sask.) (1912), 22 W. L. Ji. 742 ; 3 
W. W. R. 251 ; 8 D, L. R. 798.— CAN. 


PART IX. SECT. 2, SUB-SECT. 6.— C. 

722 i. (General rule.] — Kleynitaus 

RliOTHKKS V. WeSHKIJ^’ 'I'RUSTEE, 
[1927] App. D. 271.— S. AF. 

PART IX. SECT. 3, SUB-SECT. 6. 
742 ii. .] — Carrique v, Cattb 
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Part X. — Misrepresentation as a Defence. 

774. Add. ArmoiaHoii Refd. lie Wait, [1927] 1 Ch. 600. 


Part XI. — Effect of Fraud on Innocent Parties. 


783. Add. A7inotaiio7i : — 


(1914), 7 O. W. N. 500 ; 32 O. L. R. ( 
548— CAN. I 

PART IX. SECT. 3, SUB-SECT. 9. 

757 vii. In procei'dinprri | 

for ciirial rosciHKlon of a (;on1r<ict tr» \ 
takt' Khar<*8, thr sliaK'holdtM ’.s claim i 
for roHcission may Ik* IiuitimI lij Inf-In s | 
or delay oii the grronml Mini equity uill t 
Tiot lend itH aid to Uiose who 8l(;(*]i tm 
llieir rights.- -Rt Ltk’ks, l/rn. (Sku- 
PKLl/fl C\flF,). [1928] V. L R. !()<;, I 
11928] Arffiis Ji. R. 288. -AUS. I 


Mentd. Be Stanton, Iloggi;. Maiile 

757 viii. .1 r. 

Nk’IIOLLs, (10291 1 D. li. JL 239.- 

CAN. 

PART X. SECT. 3. SUB-SECT. 1. 

773 II. — .] — A doctor Hold j 

Ins Timelice foi £. 500 . Tlie imrelias(‘r 
paid two iiisttilmculs of the piu-i-. hid. ; 
when Hiicil for Ihe }>.ilnnee of Uie ]»riee. 
he staled in def<*iieo that li(> ]iad h('en i 
iiidueed to enter into the contract hy ! 
the falst* ivf liandulent inmreiireseuta- ' 
tioiiH of the HcUer //</(/.* the pur- ' 


(1927), 44 T. R. K. 118. 


chaHcr's claim of dMnan’OH, beliiB 
illiquid. tV: hased not upon the contract 
of Male hut upon d(‘lict. eonld not con- 
Htitnti' a relevant defence t.o the action. 
<S: eouiil not he dealt with as a e.ounter- 
(dann in that action -Smart u 
tMuavsox, [1028] S. C. 3S.3.— SCOT. 

PART XI. 

r I. N. /*. RiiTLFDnr- v. Andichron 
( lOH), 27 W. L. JL 7.5: affii. (1015), 
2S W. L R. 303 ; 20 1). R. R. 07 : 
21 Man. L. R. 103.— CAN. 


toil 
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MISTAKE. 

Part I. — Nature of Mistake. 

5. Add, Amioiation : — Mentd. Tredegar v, Harwood (1928), 97 L. J. Ch. 392. 

Part II. — Mistake of Law. 

34. Add, CHatimx : — previous proceedings^ svl) nom, Ainsworth v, Wirdino, [1896] 1 Ch. 673. 
Add, Annotation : — Generally^ Refd. Kinch v. Walcott, [1929] A. C. 482. 


Part Ml. — Mistake of Fact. 


64. Add, Ciiafioiis : — 96 L. J. K. B. 621 ; 137 

J.. T. 233 ; 43 T: L. R. 417 ; 33 Com. Cas. 
16, H. L. 

65. Add, Amioiation: — Refd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

66. Add. Annoiaiion : — Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

71. Add. Anyioiaiion Refd, Lake v, Simmons, 
[1927] A. C. 487. 

72. Add. Annoiaiion : — Refd. Greer v. Downs 
Sui)ply Co., [1927] 2 K. B. 28. 

75. After this case add “ Sec, also, Misuepre- 
SENTATION & FRAUD, No. 445a.” 


Part V. — Relief in 

249. Add. An7wtaiion :-—As to (1) Refd. Public 
Trustee v. Lancaster Duchy, [1927] 1 K. B. 
516. 

293. Add. Annotation : — Refd. Eagle Star & British 
Doiuinions Insce. v. Reiner (1927), 43 T. L. R. 
259. 


86. Add. Aiinoiaiion : — Refd. Chaney v, Maclow, 
[1929] 1 Ch. 461. 

87. Add, Citations 96 L. J. Ch. 38 ; 136 Jj, T. 
235. 

94. Add, Armotation Apld. Kennedy v. 
Thomassen, [1929] 1 Ch. 420. 

After this case add “ Sec, also. Contract, 
No. 3081a.” 

125. Add. Annotaiion : — As to (3) Apld. London 
Holeproof Hosiery Co. v. Padmore (1928), 
44 T. L. R. 499. 

173. Add, Annotation : — Generally, Refd. Home & 
Colonial Insce. v. London Guarantee &; 
Accident Co. (1928), 45 T. L. R. 134. 

Cases of Mistake. 

. .-] — Smith v . Pawsc>n (1855), 25 

L. T. O. S. 40, C. A. 

Annotation : — Mentd. Musgrovo v. Smith (185r>), 24 L. J. Ch. 
43». 

420. Add, Annotation Expld. Be Mason (1928), 
97 L. J. Ch. 321. 


PART II. SECT. 2, SUB-SECT. 1. 

11 V. .1 — Held: even if the 

money luid been paid under a iidRtaUo 
of law. It, could not be recovered back. 
— CAtn^riELD V. Arvojji (No. 2), [1025] 

1 1). L. 11. 298 ; 34 B. C. B. 398. -CAN. 

11 vi. — Where a lioeriee fee is 

dcTMU Tided by a muiiieipality under a 
el.iiiu of rjfirht, without fmiid or 
ini])o.sition, iVt the person of whom it is 
deinuuded knows that it is deinandod 
oiilv by leasoii of a eei*t.ain bye-law, 
& cJu)ost‘s to yield t o the demand rather 
than coiit.cht it,. Uu5 payment is regarded 
as a voluntary one S: Uio money 
(uinnot. b(‘ recovered back even if the 
byt*-law was ultra mrvs.— CoLWOOD 
Pauk AsRoi’iN., Ltd. v . Oak Bay 
COKPN., [19281 3 1). L. 11. 812 ; [19281 

2 W. W. B. 593. -CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

sa. Jinmrancr of riuMs dcjwiulcnt on 
murd (fuestionsoj Law d:; feud — Mist alee 
of title “ Z/dny.”]— In K. B. B. 603, 
which provides for the rehef of a 
]ierson who makes lastinj? iinprove- 
iiients on th(* land of uiioUk'i* under t-ho 
belief that it is his own, the words 
“ under the Ixdiel that the laud is his 
n>Mi ” imply a mistake reg^ardiDg 
sullicieucy of title & not a' mistake 
K'KardiiiK the bouiidades of his own 
bind ; even if the rule covers mis- 
l,akes as to boundaries, the “ beli(*f ” 
must b(5 real, Itond fide & reasonable, 
that is. It must be* founded on informa- 
tion or asBuraiujcfl such as would ^uido 
an ordinarily cai’efnl & competent man, 
tSc not predicted merely on the absence 
ot information or inquiir, especially 
where inquiry is suggested by the nature 
fif thft fImiiTnfltanfifiR. — A ttmann «. 


— Recsey 1 ). R,eioue, [1927J App. D. 
551.— S. AF. 

PART V. SECT. 3, SUB-SECT. 1.— 
C. (b). 

r i. .] — Mahon v. McLean 

(1867), 13 Gr. 361.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— 
A. (a). 

282 iii. Hcvsd. on other groimdst 
[1919] 3 W. W. R. 480 ; 48 U. L. E,. 
447. 

282 ix. .] — Samson v, 

Bxrrr, [1927] N. Z. L. B. 119.— N.Z. 

sf. JReasonable7U',S8 of mistake.] — 
Held : not a question in issue. — 
Tshoba Colltery (Natal), Ltd. v, 
TsnoBA Coal Syndioatk, IjTd. (1926), 
47 N. L. R. 526.— S. AF. 

PART V. SECT. 3, SUB-SECT. 2.— 

A. (b). 

300 ii. .] — CorriNGHAM v. 

Boulton (1857), 6 Gr. 186.— CAN. 

300 iii. XJ'nless induced by other 

party.] — Re Gold Medal Furn. Mfo. 
Co., Ex p. ScYTUKs & Co. (Out.), 
[1927] 2 D. L. XL 323 ; 8 G. B. R. 169.— 
CAN. 

PART V. SECT. 4, SUB-SECT. 1.— 

B. (a). 

363 iii. .] — Even in a 

common -law action on a written con- 
tract, the defence of mutual mistake 
may bo raised, & parol evidence 
admitted to support it, although deft, 
does not claim rectification or rescis- 
sion of the contract. — Clabe; v. 
Appleby, [1928] 2 D. L. R. 96 ; [1928] 
1 W. W. R. 784.— CAN. 


McKenzie, [1928] 3 W. W. R. 233.— 

CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

e i. - — Mistake as to vlrntity of 
payee — Intention of payor — Question for 
lury .] — Bunge (Austkaua) IW., Ltd. 
V. Ying Sing (1928), 28 S. R. N. S. W. 
265 ; 45 N. S. W. W. N. 60.— AUS. 

PART III. SECT. 2, SUB-SECT. 7. 

I i. .] — Burke v. Ritchie (1906), 

Cout. 365.— CAN. 

PART III. SECT. 2, SUB-SECT. 8. — C. 

sb. Assignment of judgment.] — The 
assignment specifically mentioned two 
judgmeiii/B, & the judgment in question 
was a third judgment owned by the 
assignor : — Hdd : since at the time 
of the assignment the assignee did not 
have said third judgment in mind at 
all & it was not mentioned, there was 
no consensus ad, idem with I'cspect to it, 
&, therefore, the assignment did not 
cover it, although the assignor was 
willing to assign it, & believed ho was 
assigning it. — Rygus v. Zawitkowski 
& Robs, [1928] 1 D. L. R. 521 ; [1928] 
1 W. W. R. 332 ; 22 Sask. L. R. 305.— 
CAN. 

PART III. SECT. 2. SUB-SECT. 9.— C. 

d i. .] — Stinbon r. Moure 

(1863), 10 Gr. 94.- CAN. 

PART IV. SECT. 1. SUB-SECT. 1.— A. 

192 ii. .] — ^Master v. Phipps 

(1855), 5 Gr. 253.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

216 ii. Mistaken belief that 

mone^i due — Onus of proof on plaintiff. ] 
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Part VI. — Recovery of Money Paid under Mistake. 


458. Add. Annotatio7i Home Sc Colonial 
Insce. V. London Guarantee Sc Accident Co. 
(1928), 46 T. L. LI. 134. 

463. Add. Annotation : — ^Mentd. Re Harrington 
Motor Co., Ex p. Chaplin, [1928] Oh. 105. 

464a. Mistake must have been cause of payment.] - - 
Where an action was brought for money 
paid under a mistake of fact. Sc pltf.’a evidence 
showed that if he had known of the fact, 
his ignorant;e of the law would still have led 
him to pay : — Held : as knowledge of the 
fact would not have affected his conduct the 
action failed. — H omk & Cot.oniat. Tnsuuancf. 
Co., liTD. V. London Guarantre & Accident 
C o., JyrD. (1928), 45 L. 11. 131 ; 73 Sol. .To. 
(30 ; 34 Com. Cas. 103. 

AmuyftiHon : — Mentd. Itc Houk* <S: Colonial Inece. Co. (1929). 

-15 T. h. R. G5H. 

470. Add. Annotation -Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia Sc China 
(1028), 97 L. T. K. B. 009. 

487. Add. Annotation : — As to (2) Apld. Uoiiie A 
Colonial Insce. v. London Guarantee Sc 
Accident Co. (1928), 45 T. h. 11. 134. 


511. Add. Annotation : — Consd. Re Mason (1928), 
97 L. ,r. Ch. 321. 

533. Add. Annotatiftns :—As to (2) Dlstd. Reckitt 
Barnett, Pembroke Sc Slater (1927), 44 
T. L. R. 03. Generally, Hefd. Home Sc 
Colonial Insce. v. London Guarantee Sc Acci- 
dent Co (1928), 45 T. L. 11. 134. Mentd. 
British Sc North European Bank v. Zalzstein, 
[1927] 2 K. B. 92. 

536. Add. Annotation : — Consd. Re Mason (1928), 
97 L. .T. Ch. 321. 

537. Add. Annotation Held. British Sc North 
European Bank r. Zal/stein, [1927] 2 K. B. 
92. 

540. Add. Ci/rt/io??,*? ;---[ 1927] 2 K. B. 92; 90 

L. .1. K. B. 539 ; 137 L. T. 127 ; 13 T. L. R. 
299. 

502. Add. Citations: -137 L. T. 533; 17 Asp. 

M. L. C 305. 

Add. Annoiati())i : Expld. Smith llogg V. 
Bamberger (1928), 97 h ,1. K. B 158. 


PART VI. SECT. 2. SUB-SECT. 1. 

456 V. .y -Mwwkll E ,T., 

Ltd. V. Hank of Nova Scotia, ril)2Sj 
4 D. lu R. 490 ; (;2 O. L. R. 000. 

CAN. 

sff. Extent of onus of j)roof.]— In order 
to snccoed in an action to re(•o^eI back 
jiionev paid nndcr a mistake of fact 
pItt. nmst. prove, not only the iiiislak(‘ | 
of fact wiucli IruJuficd him to ])arl, 
ivitli th(! money, l)nt also that under 
the particular circumstaiuu's tlie law 
is ahk* to impnl(> to d<‘lt. t4i(‘ hetion 
(tf a promise to repay it. TIk‘ con- 
ditions under which the law will 
impute such a pr(»miHo cannot-, il 


I hc(Mns, l»o !•( du(M*d t<» a (‘.oiimion 
1 form n la. (Gkdkn Rim. it JDkai, 
I MrxK’ieAi ri v v. MoNTitKcii., |192Hj 
I :$ W'. W. II. 22 -CAN. 

PART VI. SECT. 2. SUB-SECT. 2. 

475 xix. - - - 1 -(’A MAPI AX Mort- 
(iAci*. Ahsocn. V. R., [1917] 1 W. W. U. 
liao . 10 Sask. L. R. :i0 ; ‘Xi D. L. J{ 

4 9. CAN. 

PART VI. SECT. 2. SUB-SECT. 5. 

488 iv. - 1 Moi)c\ huiK'.sIh 

paid nndiT a mistake of lad- can b< 
rccovcn (I hack tM'ii thon^;li the poison 
pacing it did not. avail liiinsi If of tin 


means of knowlodgo wlucb bo pos- 

Kt'SSC'd.- S'l’. ItOHK JvtntM. MTTNKM- 

n\Lrr\ r. ItcvAL IUnk of Cvnada, 
I192S1 1 VV. W. It. oo;’.. CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

t i. - .1— Fisiiicic r Liikk, 119201 
V. I,. Jt. 190 , 4 7 A. L T. 10').— AUS. 

562 i. Effect of chaufie in inidersUnid- 
Mh{] of luxe — Subsequent iJeelaration of lair 
hq cof/rk ]- -IVlonoy vidimtarih paid at 
a timo will'll the law is in favour of tho 
pa: CO entmot be rccovorcd, if a siibsc- 
ipK'iit judicial decision rcvorscs the 
former understanding of t-bi' law. — 
.111, IAN V. Ani’KLANI) (MAVOU, K'l’l’ ), 
[1927] N. Z. ii. R. 459 N.Z. 


iniM 
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MONEY AND MONEY-LENDING. 

Part I. — Money. 

8. Add. Amyoiation : — Refd. Anchor Donaldson • 10. Add. Annotation: — Refd. Re Wait, [1927] 1 
Crossland, 11929] A. C. 297. I Oh. 606. 


12 . 


Part li. — Currency and 

S2 

Add. Annotation : — As to (1) Refd. Bnerger v. 

New York Life Assce. (1927), 96 L. J. K. B. 

930. 


Rate of Exchange. 

Add. Annotation : — Refd. Itichardson v. 
Richardson, [1927] P. 228. 

Add. Citations :~-96 li. J. K. B. 980 ; 137 
L. T. 431. 


Part ML- 

101a. .] SWEETliAND V. SMITH (1833), 1 

Or. h M. 68.5 ; 3 Tyr. 491 ; 2 L. J. Ex. 190 ; 
149 E. R. 532. 

114. Add. Annotation : — Folld. Maine A New 
Hrunswick Electrical Power Co. v. Hart, 
[1929] A. C. 081. 

119. Add. Annotation : — Refd. Graigola Merthyr 
Co. Swansea Corpn., [1928] Oh. 31. 

123. Add. Annotations .'—Hetd. Maine A New 
Brunswick Electrical Power Co. v. Hart, 
(1929] A. (L 031 ; Simpson Maurice’s 
Exors. (1929), 4.5 T. L. K. 581. 


-Interest. 

125. Add. Annotations : — Apprvd. Maine A New 
Brunswick Electrical Pow'er Co. v. Hart, 
[1929] A. C. 031. Refd. Shell Mex, Jjtd. v. 
Elton Cop Dyeing Co., Ltd. (1028), 84 ('om. 
Cas. 39. 

145. Add. Annotation : — Mentd. Lala Indar Prasad 
V. Lala Jagmohan Das (1927), 43 T. L. H. 
530. 

219. Add. Annotation : — Refd. Weld Petre 
(1928), 97 L. J. Oh. 390. 

224. Add. Citation 130 L. T. 114. 

243. Add. Annotation : — Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


Part IV. — Money-Lending. 

286. Add. Annotations: — Generally., Refd. Glaskie 301. Add. Annotation: — Mentd. Re Debtor (No. 
V. Watkins, [1927] 2 K. B. 181. Mentd. Re 229 of 1927), [1927] 2 Ch. 807. 

Debtor (No. 229 of 1927), [1927] 2 Ch. 307. 302. Add. Annotations : — Refd. Glaskie v. Watkins, 

294. Add. Annotation: — Generally, Mentd. Re [1927 J 2 K. B. 181. Mentd. Re Debtor 

Debtor (No. 229 of 1927), [1927] 2 Ch. 307. (No. 229 of 1927), [1927] 2 Ch. 367. 


PART II. SECT. 2, SUB-SECT. 1. 

sa. " Cold ” bond issue by Toronto 
comnany — Holder of interest coupons 
resident m Belgium — Currency of pay- 
ment .] — Dkkwa V. Rio de .Taneiro 
TrAlMway, Lioirr & Power Co., 
11928J 4 I). L. R. 542; 02 O. L. R. 
6C9.—CAN. 

PART II. SECT. 3, SUB-SECT. 1. 

8b. Wtnding-up of partnership— 
Payment to assignee of partner — HaU' 
at date of realisation of assets.]— Ab 
reifanlH iho rate of convei'Hion of 
dollars into British Indian currenoy, 
to whieli the assignee was entitled, the 
rat.e prevailing at the date on which 
the winding-up of the partnoT-ship was 
completed & the assets were realised 
is the proper rate to be allov'ed to the 
assignee. — Vkerappa Ciir/rrY r. Mu- 
Tiuui Cheity (1929), I. L. R. 52 Mad. 
509.— IND. 

PART III. SECT. 2, SUB-SECT. 1.— A. 

n. EGvsd., 64 S. C. R. 396. 

PART III. SECT. 2, SUB-SECT. 1.— B. 

95 Vi. .1— Bunn v. R. (1901), 1 

Gout. Big. 728. -CAN. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

117 V. .] — When an instminiMit, 

provides for future pajmients, but the 
time for payment, & the amount-, if 
any, payable, both dciieiid uj)on con- 
tingent events, there is not “a sum 
certain ]»ayable by a written Instni- 
meiit, at a certain time ” so as to 
enable interest to bo allowed under 
sect. 24, sub-sect. 1, of the New 
Brimswiek Jud. Act, 1909, the language 
of which is not distinguishable- from 
that in the English Civil Pjoetidiiro 
Act, 18.S3, s. 28. — Maine & New 
Buitnbwtck Electrical Power Co. 
V. Hart, [1929] A. O. 631.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— C. 

f i. .] — The Custodian v. 

Bluchkr, [1927] 3 B. Ij. R. 40; 
[19271 8. C. R. 420.— CAN. 

Bd. Under Crenvn Suits Act, 3 898 
62 Viet. No. 9, W. A.)—Whei1ter pay- 
able by Crown .] — R. ti. McNeil, [3 927] 
A. O. 380 ; 96 L. J. P. C. 41; 136 
h. T. 646.— AUS. 

PART III. SECT. 2, SUB-SECT. 3.- A. 

sk. Money obtained by threat .] — 
Furpht V. Nixon (1925), 37 C. L. R. 


161 ; 26 S. R. N. S. W. 380.-- AUS. 

si. Erseis.non of contract (S' return 
of purchase -money.] —Where the ct. 
gives a puii5ly equitable relief as in the 
case of iT'seission of a contract & repay- 
iiK'ni of the money paid by the pur- 
c.baser, the moneys will e-tiiry interest 
from tlie date of the payment until 
the dat-e of rejiayiiumt, whenever 
repayment tak(‘b place, but will not 
carry inten'si- as a judgment. — 
Skinner v. .James Sypitonic Visible 
MEA8URf>5, Ltd. (1927), 28 S. R. 
N. S. W. 20.- AUS. 

PART III. SECT. 6, SUB-SECT. 1. 

261 V. .1 — Clyde Navigation 

Trustees v. Kelvin Shippino Co., 
Ltd., [1927] S. C. 622.— SCOT. 

sm. Rule in India.] — In India com- 
pound interest Is (iominon. & often 
may be necessary & proper upon a 
borrowing for necessity. — Bunder 
Mull v. Batya Kinker Sahana 
(1927), L. R. 55 Ind. App. 85.— IND. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

282 i. Question of fact.] — In each case 
it is a question of fact whether a person 
is earring on the business of money- 



VoL XXXV.— Money and Money-lending. Cases 308— 484a. 


30S. Add. Annotaiion : — Consd. J?e Mason (1928), 
97 L« J* Oh. 321. 

304. Add, Annotation : — Consd. Phie v. Richard 
son, [1927] IK.B. 418. 

316. Add, Annotation Refd. Merz v. South 
Wales Equitable Money Soc., [19271 2 K. B. 
366. 

343. Add, Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

345. Add, Annotation : — Refd. Merz v, Soutli 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

346. Add. Annotation: — As to (1) Refd. Merz r. 
South Wales Equitable Money Soc., [1927] 
2 K. B. 366. 

346a. — — Company registered as money-lender — 
Security payable to secretary.] — Deft, society 
became incorporated as a limited co. begaii 
to c*irry on business as money-lcmders & were 
registered as such, <fc tliey made an advanc(‘ 
to pltfs., who signed a promissory not(‘ 
agreeing to pfi.y the amount to the secretary 
of deft, society, which w^is mentioned by 
name in the note as th(i society of which lie 
was secretary. In a-n action for a declara- 
tion that the transaction wn,s void, on the 
ground that defts. had takem a S(‘curity iii a 
name other than theii* registered nam(\ 
contrary to Money-lenders Ac t, 1900 (e. 51), 
s. 2 (1) (c) : — Held : as no one could sue on 
the note except the secretaiy, ih<‘ seeiirily 
had been taken in ii. name other than dells.’ 
registered name, jdtfs. were eiil.itled lo 
the declaration claimed. — MEitz r. SottU 
Wales Equitable Money Society, Ltd., 
[1027]2 K. B. 306 ; 90 1.. J . K. B. 1020 ; 137 
L. T. 626 ; 43 T. L. K. 45(5, L. A. 

Sub-sect. 5. — Restkictions on Oontkacts. 
See Money-lenders Act, 1927 (c, 21), ss. 0, S. 

353a* Note or memorandum signed by borrower - 
Contract contemplating security — Whether 
contract must set out terms of security.] — 
Sernble : when the cuntract eoniem])lates 
a promissory note as securi(»y ^ there is a 
promissory note in the ordinary form not 
contradicting the contract, the fact tha-t tlie 
contract does not set out the terms of the 
promissory note will not invalidate the cf)n- 
tract, though it may he otherwise if the 
security contains an onci'ous term not (M)n- 
tained in the contract. — Reading Tjgst, 


(xASKELL, Ltd. V , Askwith ( 1929 ), 4.5 
T. L. R. 56(5 ; 73 Sol. Jo. 466, C. A. 

353c. Duty of money-lender to supply information — 
Application to proceeding on judgment 
summons.] — I*hactice Note (1929), 45 

T. Ju 1L 476. 

366. Add. Annotation : —Refd. liuinidiery v. Wil- 
son (U129), 141 1j. T. 469. 

377. Add. Annotaiion : — As to (1) Refd. Crossing- 
ham V. Park (1927), 96 L. J. K, B. 1036. 

377a. Before proceedings taken by money-lender 
for recovery of money lent.]— (I ) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 61), s. 1 (2), to entertain an 
application by a borrow(‘r horn a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otlieiv\ isf‘, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
“ exp(‘nst‘s, inquiries, fines, bonus, premium, 
reiK wals, or any other charges,” is within 
th(‘ jurisdiction of the county ct. 

(2) It this condition is fuliilied, tlie ct. may 
euiert/jun th(* application, although the 
moiiey-h'nder has not taken aiiv proceedings 
to recover tlie money lent, A: although the 
tune has not come for taking siieli proceed- 
ings. - CnossiNniiAM V. l*\TiK, [1928] J K. B. 
330; 96 L. .1. R. B. 1036; 137 L. T. 651 ; 
43 T. J.. R. 617, D. C. 

379a. Jurisdiction of county court -Amount of 
money lent over £100.) ■ (?h*.c)SSiNGiiAM v. 
Pahk, No. 377a, ante. 

381a. — — .] --(1) In order that there 

should b(‘ a contravention ol Money-lenders 
7\ct, 1927 (c. 21), s. 5 (3), it is not necessary 
that a pei sfin ncA ing as agent or canvasser for 
Uh‘ ]>urpose of inviting the public to borrow 
money from a money-lender should be 
employed by the money-lender, & the trans- 
action will bo illegal if tlie money-lender, 
althougli not. having employed that person, 
nevertheless has consented to or connived 
at his acting in that capacit-y. 

(2) Interest at forty-eight per cent, per 
ammm for a loan amjdy seemed by a bill of 
sale is excessive, & the transaction is harsh 
A: uneonscionahle within seed. 1 0 of the above 
Act. — Vebneb-Jefeueys c. Pinto, [1929] 
1 Ch. 401 ; 98 L. .1. Ch. 337 ; 140 L. T. .3(50 ; 
4.5 T. L. R. 163, (’. A. 

409. Add. An}to/afio)i Apprvd. Heading ’Prust r. 


Ltd. V. Spero (1929), 46 T. L. R. 117, V. A. 

353b. Date of loan inaccurately stated.] - If 

the memorandum required by Money-leiKh'i s 
Act, 1927 (c. 21 ), s. 6, states the date of the 
loan incorrectly, the contract is unenforcearile, 
even although the inaccuracy has caused no 
deception &; is due merely to a clerical ciT or. 

lending. — EI icrr v. Louisson, [1928] [ leaders Act 19^(lfK f 

N. Z. L. R. 164.— N.Z. ” 


Sp<Mo (n>29), 1(5 T. L. H. 117. 

410a. —.J--VEKNER- Jeffreys v. Pinto, No. 
381a, ante. 

434. Add. Annotation : — As to (2) Refd. Glaskie v. 
Watkins, [1927] 2 K. B. 181. 

434a. Remitting action to county court — Whether 


PART IV. SECT. 2, SUB-SECT. 1.— A. 

301 il. .] — ^Whero a person 

whose business is that of money- 
lending, or who advertises or anno ui ices 
himself or holds liimself out m any 
way as carrsdng on that biiKlriosH,^ & 
does any of those acts within lh(' Irish 
r ree State, bo must, in order to iimke 
hiK contracts legal & enfoi’ijcablo witiiin 
the Irish Free State, comidy iu the 
Irish Pi-ee State with the provisions as 
registration contained m Money- 


lenders Act 1900, s. 2(1) («).- London 
Finance & Discount Go,, Ltd. v. 
liUTLEK, [1929] 1. it. 90. — IR. 

PART IV. SECT. 2, SUB-SECT. 8. 

324 i. ^V?iat amount.fi to — Question of 
/rtcL]— G oldstein v. Craft (1920), 20 
S. R. N. S. W. 8.04 ; 48 N. S. W. W. N. 
13.— AUS. 

PART IV. SECT. 3, SUB-SECT. 1.— B. 

so. Onus of proof. V. 
CAMTmF.LL, 11928] V. L. K. 801 ; [1928] 
Argus L. K. 221. — AUS, 


PART IV. SECT. 7. SUB-SECT. 1.— 
F. (a). 

sp. Bill in favour of moneu-lnuler — 
“ Smnmnrif diliffcnce ” Money-kmltTH 
Act, 1927, s. 18 “sum- 

mary dihgenco ” in sect. J8 (h) means 
the (ixecution of diligence tY not the 
obtaining of the sunmiary warrant on 
which it jiroeeedcd ; &, ticeordirigly, 
an arrcHtmcnt executed after Jan. 1, 
1{)28, on a bill in favour of a money- 
lender was incoinpeti'iit, altliough the 
warraiitj on which the am‘Ktmeut 
proceeded was obtained before that 
dat;e. -Murrw v. M‘Guiim, [1928] 
S. C. (Ot. of Sess.) 047.— SCOT. 


•I /\-i 



Cases 434a— 456a. English and Empire Digest Supplement, 


claim founded on contract — County Courts 
Act, 1919 (c. 73), s. 1.] — Pltf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh & unconscionable, 
accounts &; inquiries, payment of the sum 
found due to pltf. & other & necessary relief 
under Money-lenders Acts. Pltf. having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to JUIOO : — Held: pltf.’s claim was founded 
on contract within County Cts. Act, 1919 
(c. 73), s. 1 , & could be remitted to the county 
ct. under that sect, for hearing. — White v. 
Smith (1927), 9(1 L. J. K. B. 307 ; 137 
L. T. 48 ; 43 T. L. R,. 288 ; 71 Sol. Jo. 191, 
C. A. 

442. For “Party seeking relief — Ordered to pay * 
costs “ read “ Costs — Party seeking relief- 
Ordered to pay costs.”] 

442a. Action by money-lender — Judgment • 

for reduced amount — Discretion to deprive 
plaintiff of costs.] — In an action by money- 
lenders in (lie county ct. for money lent 


interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he has a dis- 
cretion to deprive pltfs. of costs. — Tem- 
perance Ljoan Fund v. Erwood (1927), 
137 L. T. 449 ; 43 T. L. R. .530, D. C. 

445. A dd. Annotation -Consd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 

446. Add. Annotations :■ — Refd. Glaskie Watkins, 
[1927] 2 K. B. 181. Mentd. Re Debtor 
(No. 229 of 1927), [1927] 2 Ch. 367. 

447. Add. Annotations CoiisCi. Crossingham 
Park (1927), 96 L. J. K. B. 1036. Refd. 
Glaskie v. Watkins, [1927] 2 K. B. 181. 

448. Add. Annotation: — N.F. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 

449. Add. CAtations:~[Wll'] 2 K. B. 181 ; 96 
L. J. K. B. 469 ; 137 L. T. 132 : 71 8ol. Jo. 
192, 0. A. 

456a. Employment of agent or canvasser- Money- 
lenders Act, 1927 (c. 21), s. 5 (3).] — Verner- 
Jeffreys v. Pinto, No. 381a, ante. 
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MORTGAGE. 


Part I. — Nature of Mortgage. 


4. Add. Annoiations ; — ^Refd. Weld v. Potre 
(1928), 97 Iv. J. Cli. 399 ; I>emierlry r. 
Prestwicli IT. i). L\ (1929), lit T. (K)2. * 

72a. S. P. Katcltpf v. Davis (lOK)), 1 Ihilsl,. 29 ; 
Cro. Jac. 244; Yelv. 178; Noy, 137; 89 
E. R. 733. 

Arm of atums :-~Conad. Jiyall v. Eollo (17 lO). 1 Aik. Ki'i 
Refd. Kmsoy v. Iloyward (KiUJ)). 1 Ld. Raym J:i2 • 
Donald r. Suckling (ISfifi), Ji. H. ] g. Ti. r.H.'i, * 

78a. — .I— Ordinarily by the com- 

mon law, although a mtgc. may bo gi\eii 


without delivering possession, yet a mere 
pledge cannot be given wit/liout the delivery 
of tiie possession of the goods (Mkllish, L.J.j. 

Ayek's r. South Austualian Hanfcing Co. 
(1871), L. R.3P. (\r)4S ; 7 Moo. P. C. 432; 
19 W. R. 8()0 ; 17 K. R. 193 ; sub nom. A TOES 
V. South Austuatjan Ranking Co., 40 
L. J. P. C. 22, P. C. 


AnnoUthou'i . -Mentd. 
(loo.i), .1 ]\ 4^)7 
g H D. 


IkiiMoii Loudon School Board 
Roid. Burdick r Sewell (1S83), 10 


Part II. — Classification of Mortgages. 

260. Add. A 71 notation,:- Refd. 7i*c Wait, [1927] 1 I 305. Add. Aiinoiaiion : -Aff to (1) Consd. Weld v. 
Ch. 906. I l»et,re (1928), 97 L. .1. (1i. 399 


PART I. SECT. 4. SUB-SECT. 2. 

37 V. . I — WJiore a regjslici od 

instrument cl(‘arly ehows a transaction 
between the parties to ho a sule, oral 
evidence to show that It uus intended 
to bo a rntge. Is inadmissibh' in evi- 
dence. — M aunu Shwe Phoo V M \ttno 
Tttn Shin (1927), ]. Jj. K. 5 Kan (M l. - 
IND. 

PART I. SECT. 6. SUB-SECT, 1. 

61 xvii. - ]— llERUOK V. Mayj.aku 

(Alta.), [i9271 4 D. L. K. 171 ; [1927 | 
2 W.W. K. 7G8, afjd. (19281 2 D.L. IL 
8.'*S ; [19281 S. 0. K. 22:. —CAN. 

51 xviii. - — .1^ — Bhagwan Sahai v 
Biiagwan Din (1890), 1. L. U. 12 All. 
387 ; L. II. 17 Ind. App. 98. -IND. 

PART II. SECT. 1. 

sq. For77i of — Whether sfatatorj/ form 
esNcntial.] -Imi'EKial Elev A'J’oii tV 
Lumber do. v. Olive (1914), 29 

AY. L. K. 339 ; 0 W. W. K. ]:.«2 ; J9 
D. L. It. 248.-- CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

91 V. - .1 — i’ltf., as adinimstraloi, 

suiid upon deft.’b ulh'gcd promise to 
(‘Xocute a. mtge. to tijstat-or on certain 
land, in consideration tliat testator 
would discliai-ge a mtge. \Nhieh he then 
h(*ld thereon, ho as to enable deft, to 
give a fii*st nitge. on the land to oiu' 
L. ; — Held : tho alJegi'd pioinisc lo- 
quired t o he in writing, as relating to an 
interest in land. — Stoddart i\ Stod- 
UART (]87(i), 39 U. C It. 203.- CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

e i. .]~Leys V. Holling- 

HEad (1878), 29 C. P. 60.— CAN. 

PART IL. SECT. 2, SUB-SECT. 2.— B. 

109 i. Fipectfic perforTnanre.] - Jewan 
B4L Daga V. Nilmani (hiAUimuRi 
(1927), L. Jt. 56 Ind. App. 107.— IND. 

PART II. SECT. 2, SUB-SECT. 5.— A. 

80 . Necfssit]/ for good faith —Effect 
of laches.} — He Ayiavakd, Kcc p. 


MeMiLLAV (P. K I ), 11927] 4 D. L. H. 
30.*) , 8 C. B. K. 3.'>2.— CAN. 

PART II. SECT. 2, SUB-SECT. 5.--B. 

sd. Tran^Jir >7i blavJi <('• etrhficah 

oj title. \ J!( V (9ii<jh'IK.\si.a, 

Lti> , 'Pom r , Kverett. | I92sl 1 I> L. K 
(.(>8 ; 1 1 928! .3 W. \\ . It 311 CAN. 

PART II. SECT. 2, SUB-SECT. 6. -1. 

se. l*7operti7 a.s if stands at dal< af 

.sale or foritlosuK ] Por 14 h‘ i)iiri>ohi 
of creating an e(|uital)Je nilge of .i 
bliuie in an iialigo eoneein it is 
HUJlleitud. to dejiosit tla tlth denis 
Uiaki whleh th.it shaie v.is ,i(<|Une(J, 
Where sneh a slian is !noi(g<ig«d tJu' 
liailies iinul he taktii 1<» intend that 
N\hen loii>elosur(‘ oi sah tales i«lae( , 
at some suhsMUKMil dali. Ha sltiie 
shall pass io Ha juiiehasei js li stands 
at/ the date of tin foiec losun <u‘ ^a!e, 
\ iioi merelv as it < \i-ted a( Hn dale 
of tlu“ Viinmis title dt ( ds when it \\a.B 
ae(|nired — t Biirri.NiutA 

NatJI Boke (1928). I. h. IL 7 I’al. 520. 
- IND. 

PART U. SECT. 2, SUB-SECT. 6. 

sf. Aqrienumi gu na/ raihl,s or<r tauld- 

tng ia (Tcdiltn J tha 'ri loauL'i k v 
Imi»eui\l Lumhek Co., 1I928J 3 

AV. W.K. 123 CAN. 


PART II. SECT. 3, BUB-SECT. 1.— A. 

n i. - — |- An mslniineni of 
Iransfei lodged for regi'-tiutioii nndor 
'Pransfei of ],a’nl Aei, 1915, expie.shed 
the etnisideral ion fo» Hn* traiisfii to 
he “ tin slim of L290, this dav h nt, to 
me by M., uhnh sum i^ to he lepaid 
withiii two \« urs from tin* ('ate lieiuof, 
togethei AMlh inteu‘si .li he rate ot 
liO per eeni. po annam in tin, mean- 
time.” 'J'ho traiiHuelion helweon the 
parties t,o tlie iransfei was, to the 
knowledge of the registiar of titles, a 
mtge transaetion. Th<- ii-gistnir re- 
fused to n*gister the tiansfer*— Held : 
tile registrar was jUfttiliefl m refusing 
to register the traubfer.— P ut/, v. Keg- 


isriJiR OF 3’rrLKK, |1928| V. L. K. 348 ; 
1I92M Argus L. li. 224.— AUS. 

b i. Ccilifiinie of rig islry — Requisites 
of ] -Jte Braphiiaw tk Simgoe County 
Keot-trar (]Hi;7), 26 U. C. K. 464.-- 
CAN. 

bb i. - — - Jhnr ascertained.} Re, 
7;AM) 'PriLKM Arr (1921), 65 D. h. JL 
77l».- CAN. 

hh i. J^rtHK di7igs for foreclosiu e 

~ }\'ho has jansda tion | A mtge. of 
J uni, uinh ‘1 a new system, o])eralt‘H as 
a snunly oidj, lY not as a tranHfiu’ 
<d Hit* l.iml or of ativ estute or interest, 
Hnrem, Ih'al Pr()perty Aet, k. 100; 
cV pKxeedmgs for foreclosure eun la* 
lakeii onlv hefoie tin' distrn t regislnu. 
as pro\ Pil'd for in boc'ls. 113, 1j4 
ol Hn Ae,( , A Hie (it. of K. B. has no 
juiisdiction to make a final or oUuir 
ovih'r ol fori't losnre in resja'ct of buch 
a iiilge., m tin* ahseiiec' at all ('vents of 
a srx'cial agreemcul hi'twan'ii thi* jiartieB 
laising ((imties as to tit.h- or lor a 
(■oiiV<‘\ aim of an estate in Hie laud.— 
He Ai.AIRi: \ KUE(’lIl.’/ri’E (1913), 25 
\N . L. \i. 618 CAN. 

si. Necessity for afPdavit in Form. E- - 
Land Titles Act, 1917, a. 100.]- Re 

J.ANi) Titlkb Aot (Hawk.), [19191 1 
W. W. JL 713.- CAN. 

Bni. .] — Re Land Titles 

Act, Cxnada’h Life Ashi ranc^e Oo.'h 
Came (Sask.), [1919] 2 W. W. K. 47.— 
CAN. 

sn. Registration fees — Ry whom pay- 
ahlv.}-~N purchaBer who, to secure a 
]>alan(io of pm'ohaHe-mouoy, has given 
a mtge. to the ct., must i»ay the fees 
for registration of his mtge. — 
SWKRTNAM V. SW'EETNAM (1873), 6 

K. 83.— CAN. 

PART II. SECT. 6, SUB-SECT. 3. 

293 i. Validity — Omission of penal 
sum in ohhyatory clause.}- Held: the 
oinisHion did not render the bond 
nneertain ^ iiK'lfeetual. — Great West 
Life Ashurance Co. t. Campbell 
(Man.), 119281 I D.L K. 263; 37 Man. 

L. JL 164 ; II 927] 3 W. W. K. 645.— 
CAN. 
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Cases 368a-587. 


Engush and Empire Digest Supplement, 


Part III. — Parties to Mortgages. 


368a. Cost of purchasing adjoining land -Main- 
tenance of value of trust property .]- —/»V 
71 ATG (1912), cited in Underhill’s Uaw of Trusts 
& Trustees, 8th ed., p. 231. 

371. Add. Annotation:- — Generally ^ Refd. Pirie v. 
Kichardson, [1927] 1 K. B. 448. 

383a. ,] — ^As a general rule long 

terms of years do not answer the description 
of “ real securities,” within the meaning of a 
power for trustees to lend on mortgage of 
“ real securities.”— i/c Boyd’s Settled 
Estates (1880), 14 Oh. ]). 626 ; 49 Jj, J. Oh. 
808 ; 4.3 L. T. 348. 

385a. Fourteen years.] — Tmstees btdng 

emT>owered under a settlement i^o invest, 
trust, moneys u])on mtge. of freehold, copy- 
hold, or leasehold estate, invested uj)on mtge. 
of leaseholds, with only fourteen years to 
ruii, the ct. directed the mtge. to bo called 
in, without, prejudicing any question as to the 
liability of the trust;ees in the event of a loss. 

-Pjnce V. Beattie (1863), 2 N(‘w Bep. 546 ; 
32 L. .1. Oh. 734; 9 I.. T. 315 ; 27 .7. P. 804; 
9 .lur. N. 8. 1119 ; 11 W. 11. 979. 

385b. — .] — Bourne v. Moi^s (1843), 1 U. T. 

O. S. 12 ; subsequent proceedinqs (1845), 8 
Beav. 177 ; 50 E: K. 70. 

389a. Real security in Scotland — Power forbidding 
investment on real security in Ireland.] — 

I’rustc'es of the will of a testator, wlio died 


in 1815, had power to invast on “ real 
securities in England or Wales, but not in 
Ireland.” The ct. declined advising the 
trustee to invest, under the powers contained 
in the 22 & 23 Viet. c. 35, s. 32, on a mtge. 
of Scottisli estate . — Me Miijss’ Wiix (1869), 
27 Beav. 579 ; 29 L. J. Oh. 47 ; 1 L. T. 122 ; 
23 J. P. 805 ; 5 .Tur. N. S. 1236 ; 8 W. B. 
54 ; 54 E. li. 229. 

389b. House property — Value dependent on 

covenants.] — ^An investment by trustees of 
£2,183, trust funds, wliich they were em- 
powered to lend on real security, in a mtge. 
of house property in a town, occupied for 
commercial purposes & valued at £2,800, 
a value also in some measure dependent on 
the performance of covenants, held not to be 
justified. — Phillipson v, Gatty, Gatty v. 
PXDLLIPSON (1848), 7 Hare, 516 ; 12 I.. T. 
O. 8. 445 ; 13 ,lur. 318 ; 68 E. B. 213. 

Aihnolntiovs : — Apld. NorrlB v. Wright (1851). 14 Beav. 291. 
Refd. Re MaH8lugbord*8 Settloment, C51ark v. Trelawiiy 
(1890), 03 L. T. 290. 

415a. Investment Improvident owing to nature of 
property .] — Kc Salmon, Priest v. Upplehy 
(1889), 42 Oh. 1>. 359; 62 L. T. 270; 38 
W. li. 150 ; 5 T. U. B. 583, 0. A. 

Anruilai ions : — Consd. Exploring Land & Minerals Co. v. 
Kolckroann (1905), 94 L. T. 234. Refd. Blyth v. Eladgate, 
Morgan r. Blyth, Smith v. Blvth, [1891] 1 (Jh. .337 , Rc 
Tumor, Barker r. Ivimey, 11 897 J I CJli. 530; Head v. 
Gould, [18981 2 Cli. 250 ; He Lake, Ex p. Howe, 7’ruKtoeH, 
[1903] 1 K. B. 439. 


Part IV. — Form and Contents of Mortgage 


488. Add. Annotation : — -Dlstd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

490. Add. Annotation : — As to (1) Consd. Sowerby 
r. Lindsay (1928). 44 T. L. B. 501. 

501. In the catchwords for “ charged ” read 
“ changed.*’ 

501a. .] — Jackson v. Innes (1819), 1 

Bli. 104 ; 4 E. B. .38, H. L. 

Annotations: — Apld. Clark v. Burgh (1845), 2 Coll. 221. 
Consd. W'^hltbroad v. Smith (1854), 3 De G. M. & G. 727. 
Apld. Heather r. O’Neill (1857), 4 Jur. N. S. 181. Consd. 
AtkinBoii V. Smith (1858), 3 De G. & J. 180. Apld. Hast- 
ings V. Astley (1801), 30 Beav. 200. Expld. Dawsou v. 
Bank of Whitehaven (1877), 0 Ch. D. 218. Distd. Jones 
V. Davies (1878), 8 Ch. D. 205. Refd. Reeve v. Hicks 
(1825), 2 vSim. & St. 403 ; Hlpkin v. Wilson (1850), 15 
L. T. O. S. 559 ; Plowden v. Hydo (1852), 2 De G. M. & G. 
084 ; Eddleston r. Collins (1853), 3 De G. M. & G. 1 ; 
Walker v. Armstrong (1850), 21 Beav. 284 ; Heather v. 
O'Neill (1858). 27 L. J. Ch. 512 ; Plomloy v. Fleton (1888), 
14 App. Cas. 61. 


505a. — A mtge. of propeiiy does not 

alter the existing limitations atlecting it, 
except for tlie purpose of the mtge., unless 
an express intention be shown to resettle it. — 
Hastings (Lord) v. Astley (1861), 30 Beav. 
260 ; 8 Jur. N. S. 225 ; 10 W. R. 73 ; 64 
E. R. 888. 

583a. .] - On a lutge. of a public 

liouse the goodwill is not included unless 
expressly mentioned. — Be Bennett, (Clarke 
r. White, 11899] 1 Ch. 316 ; 68 L. J. Ch. 104 ; 
47 W. R. 406. 

587. Add. Annotations : — Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246 ; Liggett (Uveipool) v. Barclays Bank 
(1927), 137 L. T. 443. 


PART III. SECT. 1. SUB-SECT. 1. 

o i. .]— Under Act Respect- 

ing Homesteads, s. 2, the registrar 
cannot register a mtge. of homestead 
land if the same is not signed by mtgor.’s 
although in a paper attached to 
the mtge. she purports to have relin- 
quished her homestead rights in favour 
of mtgee . — Re Land Titi^ Act, [1919] 
1 W. W. R. 711.— CAN. 

sp. Morioage hy alleged ahsoltUe 
nmur — Third party in possession ,] — 
Grky V. ( OTTCTIEU (1808), 15 Gr. 419. — 
CAN. 


D. L. R. 390 ; 62 O. L. R. 458.— CAN. 

PART III. SECT, 3, SUB-SECT. 2.— - 
A. (a) i. 

343 i. Whether morioagee concerned 
with application of money.] — ^Plaok ix 
Spawn (1859), 7 Gr. 406.--<JAN. 

»r. Rawer given hy testator to mort- 
gage ** my estate ** — Rraperiy subject to 
life interest of wife.h-RxmDoyi v. 
NomnERN Life Abs'ce Co. of Canada, 
[1928] 4 D. L. R. 679 ; 63 O. L. R. 
12.— CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

ii. What estate passes .] — 

Banque Provinciale DU Canada v. 
Capital Trust Corpn., [1928] 4 


PART IV. SECT. 1, SUB-SECT. 1. 

483 iv. .] — There is an implied 

covenant on tho part of a mtgor. to 
repay the migo. money, even though 
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the bond contains no express momise 
to repay it. — CHHATin Lalsah Kalwaii 
V. Bindeshwari Pranad Sahu (1928), 
I. L. K. 8 Pat. 16.— IND. 

PART IV. SECT. 6, SUB-SECT. 8.— 
A. (a). 

517 iv. .]— Dominion 

Trust Ck). v. Mutual Life Assurance 
Co., British Canadian Securities v. 
Mutual Life Assurance Co., [1917] 
3 W. W. K. 941.— CAN. 


PART IV. SECT. 7, SUB-SECT, 1. 

620 ii. Security for future 

advances — Construction of Stamp Act, 
1891 (c. 39), S3. 16 (1). 88 (l) (2).]— 
O'Sullivan v. Louqhnan, [1927] I. R. 
493.— IR. 



. — ii— . w vAAMik^viia VJI. iiiaut ■■ 

ance.] — Held : a mtpe. for £1,500, with 
covenants for payment of the yearly premium 
& other costs charjj^os of an insurance of 
£1,000 upon a partiicular life for seven years, 
requii'ed a £25 stamp.- Hm^sis v, Petkiis 
( 1831), 2 B. & Ad. 807 ; 1 h. J. K. B. 2 ; 100 
E. B. 1342. 

Annotations : — N.F. Poo d. Moroerou u. llrai^u 8 A<1. 

& El. 620. Consd. lliolianls v. MaccO bdeld. Cooks r. 

Edwards (A841), 10 L. .T. Ch. *320. Distd. Wronerlilon v. 

Turtle (1843), 1 Dow. & L. 4_73. Dbtd. J.u\\ ranee v 

, 21 li. ’ ■ ithcoto 

, 300. 

625a. Second mortgage —Covenant to pay 

sum secured by first mortgage — ^First mortgage 
duly stamped.] —A second intge. of lreelu>ld ; 
property subject to an existing tirst, mtge. I 
contained a covenant- by the borrower t-o 1 
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pay by instalmenf-s (a) a sum eqmvalent to 
the amount of the loan, the subject of the 
lirst- rntgo., (5) a sum equivalent to the 
amount of the loan, the subject of the second 
mtg(^, A (c) a .sum etpiivalent k) the intere.st 
on Hie amoiinl.s remaining unpaid under both 
mtges. q''lmre was a proviso for redemption 
on paymmit of tin* amount of t-he second 
mtge. A’ interest lliert^on. The first mige. 
lia.d betui dul> stamped with the appropriate 
duty on the amount i hereby secured i—Ifeld : 
the seconil mtge. was liable to stamp duty 
in the aggregate oi the two sums secured by 
tin* two mtges.. Hie coveuiint contained in 
Hn* .second mtge. to pay tin* amount secured 
by Hie liist mtge. being a-n aildit-ional cove- 
nant made with a dilTer’eiit covenaiiioe.^ 
Mi TiAL IhfoPi<:iiTV J^sl•llA^’('E Ho., Htd. r. 
iNLAxn PEVh:M'i-: Hilmkk. (11)2(1), 130 L. T. 
:c.t. 


Part VI. — Rights and Liabilities of the Mortgagor. 


633. Add, Annoifdion : — -Refd. Pnrrn*!! 

11927] 2 Ch. 142. 

732a. Service of notice to quit —Whether Small 
Tenements Recovery Act, 1838 (c. 74), . 

applicable.] — A intge. de(‘d cont ained a clause 
by which the mtgor. attonied tenant from ' 
year to year to the mtgees. at. a noniinai I 
rent. It was also provi<l(*d that, if Hic 
mtgor. made default, in ])a.^'mi*nts umh‘i the 
deed, the mtgees. might- giv<? to the nit.gor. 
seven days* notice in writing t-o dct-ermine tlu* i 
tenancy created by t-lie deed. Mlio mtgor. 
defaulted A: the mtgees. served on him a- ' 
notice to quit. The mtgor. rcfus(*d t-o give uj) | 
possession: — Held: the tei*m or mt.ej*e.st of 
the mtgor. in the mortgaged i)roi)(‘rt.y had 
been “ duly deter mim'd by a l(*gai notice t.( ^ 
quit- or otherwise ” wdt hin sect. 1 ot a.)>ove 


Act, A, t-lierefon*, justices had power to issue 
i\- w'arrant- t-o givt* possi'ssion of the pro]>erty 
t-o 1 111* mtg(‘es. I niiu.EV A I )i''rivi(T Ben'ekit 
Society 7*. 11929] 2 

K. i;. 195; 9S H. .f. K. JL IS() : 111 i.. T. 
5.S3 ; 1)3 .). J*. 1S(J; 15 T. H. H. 42i 

L. H. b*. I IS, 1). C. 

737. Add AtnHdufioii: Apld. Dudley A District- 
Ih'nelll Ihnlding Socady r. Cordon, [1929] 
It 105. 

739. Add. \Hmdahon: Rofd. lie Wait, [1927] 1 

('ll (lOd. 

772a. - - Kino r. Biui», No. 771, 

845. Add. A iuioiafion : Refd. The W . U. Bandall, 
1192SJ P. 41. 

846. Add. Aiunddhon : Refd. 'Porfiay Hotel v 
.lenkms, 11927] 2 Cli 225. 


910, Add. Annotation :~ 
(1927J2 K. B. 7(5. 


PART VI. SECT. 3, SUB-SECT. 7. 

666 iv. .]— A mtgor. 

in poBseBflion Is entitled to cut timber 
on the land & to give third persons 
a licence to do so, unless it Is shown 
security is thereby imiaurod 
The oniis is on the party seeking to 
establish impairment to plead & oiler 

proof of it. RKID V. (lALnUyVTTII, 1 1 i)27 J 

2 D. L. R. 8.57; [1U27] 1 W. W. 11. 
780 ; 38 B. C. It. 287 ; varying, |192(i] 
4 D. L. H. 814 ; 11926] 3 W. W. U. 
.500 ; 38 B. C. K. 36.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— D. 

g i. Position of mortgagor.] ~ 

Where a mtgee. leases the land to the 
mtgor., the latter does not take the 
lease in his character as mtgor., but 
in Ms Individual capacity only, A as 
such he stands in the same position 
as a stranger to the mtge. — 

Harrw Co. V. Mavley. [1927] 1 
D. L. R. 464 ; [1927] 1 W. W. R. 35 ; 
21 Saak. L. R. 2.56.— CAN. 


Part VII.— Equity of Redemption. 

: — Mentd. Bichards v. lh y.se, i 984. Add. Avvoiaiion Consd. 

i H928), 97 Jk .1. Hb. 399. 


Weld V. l^otre 


PART VI. SECT. 4, SUB-SECT. 3. -A. 

h. Rwsd., 11924] 1 W. W. K. 1233 ; 
18 Sask. L. R. 269. 


sk. JUffi'f'i of 1 AiiKitord t( /'rudot 1('t, ] 

]: s . , 1 9 1 1 1 .'*.'0. 3 1 5*- ^ ' 1 

y. Annie 1 LTCKNn Dk.n km'Cmkn r i 
BoAiin. |102(*1 ( D- li 3 717; .•.» j 

O. h. n .574 CAN . 

si. j:jf< (t of TmikI Till< 'i Alt. ^ 117.1- 1 
M A'lTiiKW '^ov Hi.oriiMi'^ N Mxmi'.H r. 
(b)oi>,I1027]S J) 1. 9 i 

W. H. 7JS . 21 Susk I. R lo.t — CAN. | 

PART VI. SECT. 7. ! 

g 1^ — Morttj(d/( tn'rrttio — I 

Right' of jiohHr'.sioit III nioitgogvi 1 - j 
Ejfctmojil o.iniio1 )»<* hii'^I. lined ^ I 
mts<.r. nK.ui-t. » sl.i.nwi- « ii'vj; ttii- , 
mtge. is nvenliie isr iin^^al isln <1, 8. thi . 
fre 8; rigid of iK»s-?eh‘-ion being in (be ( 
mlgee. -DoK d. .McIirnNiic r. laiNiiY i 
(1HJ4), I th (k R — CAN. 

sn. Pagmiid into court of amount due 
on morlgagf Ajwhralum for order 
muter Mortgages Act, / -M,; 

(, n2)-~Modr oj of)plu:(Uion.y—Re 
\rPLifiTOV KoMs. 

112.5 ; 61 O. Ji. Ik 3.‘kS. - CAN. 

PART VII. SECT. 3, SUB-SECT. 8. 

BO. Under dearer for .sale -fV hat is 
inculcnt to Iniwi- Manure ui Itenps on 
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hind 1 Manure In heaps on land, not 
lli(‘ prodnee Iheieot, does not pa-.h 
the pnielniser of ( he ec|iilt \ of ledetiip- 
tnm nndei a deoiee ol sale, as an iii- 
eideiil- ((» (lie land & 9 be uses it, it 
i.s a eonver.sjoii, foi wbieb the mtgor. 
ma> reoovi'P in troviT witbmil a 
demand - TIIOM.SON r. W \nsii (IH.>2), 
2 All. 369. - CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— A. 

968 iv. - — d “ 

TooiiM ' V. (^Ji-NTHKU (1927], 28 

S. J{. N. S. W. 22h , J.. iN. s. ^v. VV . h. 
11. AUS. 

PART VII. SECT. 4, SUB-SECT. 1 

q I, - Rcrtnanenf lejise.V — 

1‘ermanenl, lras<*s executed by the 
mtgor. in favour of the rntgee. subse- 
on(*nt to Die mtge. couHtitutc a clog 
on tlu* equit> of redemption 6c arc null 
& void.— I’AnsiiAKAM Ykhuwantsiiet 
a. JiAXMiiiAi (1928], J. lo R* 53 Bom. 
361). IND. 

sp. (Jorriuint creating right of pre- 
emption III Jarour of mortgagee— 
himUed to life of parties.]-" A covenant 
m a rntgo. deed creating a right of 



Cases 1024— 1362a. English and Empire Digest Supplement. 


1024. Add, Annotation Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 37d. 

1025. Add. Annotation : — Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

1049. For the existing catchwords read “ 




1085. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

1091a. Claim for repayment of excess received 

by mortgagee over amount due under mort- 
gage.] — Wliere shares in a co. were mortgaged 


to secure a loan with interest, & the value of 
the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
oil* the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
also repayment of the excess of the amount 
of dividend received by the mtgee. over 
& above the amount due under the mtge. : — 
Held: an order for payment of the. excess 
claimed against the mtgee. could, by R. S. C., 
Ord. 55, r. 5 a, be obtained upomorginating 
summons. — Weld v. Petre, [192yj 1 Ch. 3*1 ; 
97 L. J. Ch. 399 ; 139 L. T. 596 ; 44 T. L. R. 
739 ; 72 Sol. Jo. 509, C. A. 


Part VIII. — Assignment and Devolution of Mortgage. 


1177. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises- -Effect of — Right of 
purchaser to hold mortgage as first charge on 
estate.] — Simpson v. O’Sullivan (1840), 7 
CL & Fin. 550 ; West, 332 ; 7 E. R. 1179. 

1305. Add. Arinofa/ion : Mentd. Rc Silva, Silva 
V. Silva, [192912 Ch. 19S. 

1324a. — .] — 3’1 r* legal cstat/C* in proi)orty 

vested in a te.sl.iitor by way of mtge. does 
not jjass undt^r Iho description of “ securities 
for nu>n(‘y,” or “money imested on any 


securitv.’’--Rc CtOUEett’s Trust, Ex p. 
Pjmce (1850), 19 I.. .}. Ch. 173 ; 14 Jur. 53. 

1326a. .] - Testator, who was a mtgee., 

devising all the rest ^ residue of his freehold, 
leas(‘hold, A copyhold (‘states in possession 
or i*e version, together with all his goods, 
cliati^els, (‘tc. mtges. &/ debts to a legatees, 
subject to the payment of liis debts, etc., & 
also appointing the legatee exoi'. of bis will 
J/cld : not to liave thereby devised f be legal 
estate in the mortgag('d piemises to such 
h'gatee.— Silvester v. Jarman (1822), 10 
Price, 78 ; 147 E. R. 248, Ex. Cli. 

Amioiafions -Refd. (iluUiciH r. Mork (1820), 0 B. & C. 207 ; 
1)00 <1. (fuost i\ Jtc'iinutt (ISf)]), 0 Exoh. 802 ; Jdc Piold’H 
Mortgage 1.^ Jur. 1004. 


Part IX. — Rights and Liabilities of the Mortgagee. 

1352. To the existing paragraph, after the last 1362a. — — .] Trespass will not lie against the 
words “ toll gates,” add as follows : — occiqrier of land at the suit of the mt-gec., 

(3) lie was entitled to have a receiver who has never been in ac,tual possession or 

appointed. b(‘en sei.s(‘d of the land, A lias not obtained 


pro-eruption in favour of the intgoo., 
iho opemtioii of which is not luoant 
to oxtoml beyond lh<* lifetlnio of the 
parties, is nch.hor a clog on the t;qiii1y 
of rodrnnption nor obnoxious to the 
mlo against j>erpetinti(‘s. — MATOitA 
SuBBA Kao r. Sttbkndbanath Sauu 
( 1928). 1. L. K. 8 l‘at. 243.- IND. 

PART VII. SECT. 6. 

1013 i. Amount appearing in receipt 
clause — llota far conclusive .^ — A hill 
alleged that a mtge. was cxocutAjd by 
W. to deft, in considei-ation of ^450 ; 
that deft, advanced only $150 thereon, 

& W. bemg entitled to receive the 
balance assigned such right & (* 011 - 
veyed his equity of mlemption to 
pltf. ; that deft, refused t-o pay the 
balance & claimed to liold the mtge. 
as security for $450. The prayer was 
for spoclIJo performance or, in the 
altomative, a declaration of the above 
facts, & for general relief i—Ucld : 
upon the facts alleged In the hill, 
namely, that the mtge. was being bold 
for moi*e than had boon advanced 
thereon, &, therefore, to that extent 
had formed a cloud on the title, pltf. | 
would be entitled to a declaration to 
that effect, & appropriate relief. — 
Calvert v. Burnham (1881), C A. Jl. 
620.— CAN. 

a i. .] — Frederiksen 

V. Western Can. Inv. Co. (8oak.), 
[1927] 1 D. L. R. 804.— CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 

sq. Statute for Sale of Equities of 
Rcdem pt i on — When applicahle . ] — F it/. - 
oiBBON V. Duggan (1865), 11 Gr. 188. 

-CAN. 

PART VII. SECT. 6, SUB-SECT. 2. 

o i. Assignee not barred by 

twenty years* possessimi of assignor 
claiming under mortgagor. ] — Collins 
V. Kkib (1866), 6 N. S. K. (2 Old.) 252. 

—CAN. 

PART VII. SECT. 8, SUB-SECT. 4.-B. 

er. JSy motion for judgment — Pro- 
ecedings by aoiion — Limitation of costs 
recoverable — Matacowicit v. (iENiK, 
11928] 3 W. W. 11. 65.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

sa. Executor- Necessity for proof of 
probate.]- - An assignment of a mtge. 
by an exor. is not admissible in ovi- 
d<‘nce without proof of the lu-oliate.— 
Doe V. Hanson (1857), 8 N. B. 11. 
(3 All.) 427.- -CAN. 

PART VIII. SECT. 1, SUB-SECT. 4.— F. 
1. Revad., 19 Gr. 59. 

PART VIII. SECT. 1, SUB-SECT. 15. 

sb. Effect of transfer on lease by 
mortgagee in possession. ] — Semble : an 
assignment of a mtge. is not by itself 
effective to transfer a lease given by 
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the intgeo. in possession. — Konkin 
11. Canadian Bank of Commerce 
(Sask.), [1927] 3 W. W. K. 123.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

b i. .] — Garreit V. Saunders 

(1876), 23 Gr. 5G6.~-CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— D. 

a. VaHed., [1927] 2 D. L. R. 857 ; 
[1927] 1 W. W. R. 780 ; 38 B. C. R. 287. 

PART IX. SECT. 1, SUB-SECT. 2.— E. 

sc. Seizure cD sale of mortgaged goods.] 
— A mtgee. may maintain an action 
against a porhon seizing tc selling 
the projierty mtged., the right of 
I)ossession of the gofids at the time 
(d such sale being rightfully in the 
intgor., & the rovei^sionary estate in 
pJtJ. as mtgee. — McJjEod v. Mercer 
(!85C). 6 O. P. 197.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

sv. Whether possession by lessee of 
mortgagor — Under lease made after 
mortgage.] — Re Shantz & Hallman, 
[1927] 3 D. L. R. 658 ; 60 O. L. R. 
543 ; affd. snb. noin. Modern liicALTY 
(^o. V. Shantz, [1928j 2 D. L. R. 705; 
[1928] S. (]. R. 213.— CAN. 

PART IX. SECT. 2, SUB-SECT. 2.— A. 

— Against lessee — Under Land 
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a judgment in ejectment, cither by default 
or by verdict ; & therefore ho cannot, in 

such case, waive the tori, maintain an 
action of use & occupation. — -TuBNJGrt v. 
Cameron’s Coalbrook Steam Coal Co. 


Part XII. — Priority 

2019a. .] — Manchester <fe Coentv Bank, 

Ltd. V, Monk (1929), 73 Sol. .lo. 405. 

2038. Add. Avnoiatioyi : — Consd. Bejmblica de 
Guatemala v. Nunez, [1927] 1 K. B. 009. 


(1S.50). 5 Exch. 932 ; 20 L. .T. Ex. 71 ; 16 
L. T. O. S. 2S5 ; 155 E. ll. 407. 

• — Mentd. Nento i\ Hardiuff (1851), G Kxch. 
. lUutehfonl r. Colo (1S.'>8), Jiir. N. S. 112; Harrisonv. 
lllHcklMirii ( ISGl ), 1 0 J ur. N. S. 1 1 :U ; PliilllpH r. Hoinfray 
(1883), 21 Oil. D. i‘M) ; Wallis v. Hands, [1893] 2 Ch. 75. 


of Mortgagees. 


2044. ^idd. Atntolation -Apld. Manchesl.cr <fc 
County Bank v. Monk (1929), 73 Sol. Jo. 405. 


Part XIII. — Remedies of Mortgagee. 


2258. Add. Annotation : — Consd. Weld v. Petre 
(1928), 97 L. J. Ch, 399. 

2299a. Personal representative of transferee of 
mortgagee.] — S aloway v. STitAwuRirxJE 

(1855), 7 De G. M. iS^ G. 591 ; 25 L. .1. Ch. 
121; 1 Jur. N. S. 1191; 4 W. II. 31; 44 
K. R. 232, L. J.I. 

Anrwtaiioyis : — Consd. Ashton r. Wo<»d (18.'>7), 30 L. T. O. 8. 
85. Refd. Tie llumiiey & Smith, (1897] 2 Oil. 351. 


23i2a. -.] Profierty comprised in a intge. was 

sold by the mtgee. by i»ublic auction, at 
the sale the iiitgee.’s solr. became the pur- 
chaser : llrld : the purcha.se by the solr. 
was invalid, tfcniustbesel aside. — IjAWRANCK 
V. Galsworthy (JS57), 30 L. T O. S. 112 ; 
3 Jur. N. S. 1019. 

Aumduiuni - Reid. Nult r. Easton (1899), SO L. T. ,‘{53. 


Ada .] — M UNO ALL V. Manx, Kr fh 

Mann (1928), 22 Q. J. l\ It. <5(5.— AUS. 

PART IX. SECT. 7. SUB-SECT. 1.— A. 

sw. Vaiidiiu of lease — Non-com phance 
with Land Titles Act, R. N. a 8., 1920 
(r. 67), s. 108).] — Massky-IIaukis Co. 
V. Manley, [1027] 1 D. L. U. 4Gl ; 
[1927] 1 W. W. li. 35 ; 21 Sa.sk. L. K. 
256.— CAN. 

PART IX. SECT. 14. 

sq. Right to i julc m n\f g — MorUmic 
of shares.] — Masters r. MelU'-UiAN 
(1889), (1825-97). N. H. Dig. 31(5.- 

CAN. 

PART XII. SECT. 1, SUB-SECT. 3.— A. 

m i. Charge on land -Whether priariiii 
given oiwr mnsicred assignment —] hal- 
ing onlg milh estate whnh a^signoi 
then had.] — (’anauian ]h>HT II cron 
Co. V. HiTUNjfi'rr (1907), 17 Man. L. It. 
55.- -CAN. 

PART XII. SECT. 1, SUB-SECT. 4.~C. 

f (p. 458) i. .]— TnoftisoN v. 

Harrison. [1927] 3 D.'L. K. 526 ; 60 
O. L. 11. 484.— CAN. 

f (p. 458) ii. .] - Carroll v. 

TtooERS (1900), 2 N. 15. Eq. Itcp. 159 , 
21 C. L. T. 96- CAN. 

o (p. 458) i. What amounts to 

eavejding interest.] —By an iigrromont , 
one C., the owner of oertain land , agivetl 
to “ aUow ” roBp. an equal tlurd Hliure 
of the “ net ])rolit.s ” whicli (t might 
inak(5 on the resale of tins land. ‘I’lie 
land was sold at a eonsiderahk* prolit. 
On the completion of the purchase, a 
mtge. was giveu by the purcliasors U> 
applt. for ;lil,800, which purported to 
b(i a loan by applt., hut, in lact, r)Jir( 
of this amount was the balance of tin' 
purchase-money whieli npjdt. was to 
hold in trust for C., snbj(‘(!l to a charge 
for money advanced, itesp. entered 
a cavexit against, deahtigs with the 
nitge. ; applt. Iind, at most, 

a claim against O. under his eontiaet 
to an account, & for payment of any 
moneys found due thereon, ik, accord- 
ingly, ha<l no caveating interest,- - 
Sfiephkrd V. Houston, 11927] S. A. 
S. R. 144.— AUS. 

•X. ISffcct of omission from mcinorial 
of addition of witness.] — Held : under 


Vift. <; 31, iegi->lJV 111 a( eoKlaiuM 

with the Act w as imiKM.itn e . A a <le.Ml 
iH'gisten d upon a iia iiioiial in wliKli 
the addition <»f tin' wit nes.-* to1-fu‘<Us d 
was oiuilfed wa.N, tlnieloK', tiMiidu- 
Icnt & void as agaiiel, a .subs< (pn iit 
mtg<‘(‘ ]U>nr>oN r W \i>i*LnL 
24 C ( \ H 571. CAN. 

sy. T’ostfioriement of nunigam Roller 
oj regidrar to rvgiUei ] -Re Winkovlu ' 
Ar CREVT NVe.'-’I' liliE Assritwrii, ('o. 
(Alta.), [1927] 3 I). L U. 829. [19271 
2. W. W. It. 111. - CAN. j 

S 2 . Right to It (fisirid unt 1 nipl k <iie j 
eertijoidi m tian-ds oJ inort(/ag'» I 
Re 'J'orir A' Came .1.1 'I’nni ■ 

M\ciii\'E<to (1910), I i W. L, It 701 , I 
3 Sasic. L. Jt. 270. - CAN. ’ 

PART XII. SECT. 13, SUB-SECT. 1. 

A. (a). 1 

1995 iii. - - 1 

r, IT \KVr,v dODL 2t» NV. L 1* 7 17 , ' 
5 W. W. U 9S0 , l.» !> L It. 488 ; IS i 
15. (I H. 615 - CAN. I 

1995 1V. 1 (^meiiT.-. i 

V. SiOOKUooi) (Alta ). [1927] 3 D. E. It. 
7.— CAN. 

PART XII. SECT. 13, SUB-SECT. 3.— 

B. (b). 

2170 i. Mortgagu pint mg with deeds' 
to inortgiojoi hailiot ton I urn Laches 
of viortgaga.l — <i . a ciisloiiiei, de- 
luisited He* title drrds ot ininu»vabK- 
])iopertv with ddt luuik to .s<‘( me an | 
(>verdruft. Sol»f,iq»n ntlv <». obt-alned i 
i»os,-.e.ssion ol th" title <le»’d.s on a niis- I 
re))n‘s<‘nta,1 mn t<» <l<‘tt b.ink that In; | 
wauUd (h“m foi m>peetion hv an 
intending imnhasm. A d( posiu-d Ihe | 
deeds with bank to s<-emv a loan ■ i 
IfHd : by tin eondm t of <lert, bank j 
]dtf. bank bad pnoiit \ <»r < haTg(‘ over ' 
the laoilgagi-d piopeil\. - Jn.OYPB 
Jtw'K V. (ir/iUMt^V Co. [1929), J. L. Js. 
56 Calc. 868. - IND. 

PART XII. SECT. 13, SUB-SECT. 4. 

sa. Riiorilg oJ moilgagi over hen of 
Under — Ot advanu in reduction of 
mortgage. 1 —/Rid : th( U mler eoubi not 
eiairn priority foi hi'' advaiuu* — 
Imperial Low A: f 
O’Sullivan 11879), 8 V. R. 162.— CAN. 

Of advanee in pagment of 

purchase rnryneg.] — field : tho lender 
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eoiild not claim priority in resjKHJt of 
liH Ill'll fi>r uiqiaid pnrehasi' money. — 
W'aj’mon r. Dow'Meh (1881), 28 Or. 478. 
CAN. 

&c. /'nor moitgagee purchasing rights 
ot piU'Ote motlgagd .\ — I’ateii Aia v. 
Cmiva (1927), 1 \j 11. 9 JaiU. SS. — 
IND. 

PART XIII. SECT. 1. SUB-SECT. 1. 

2190 i. /Ippheation of rule - -T'ore- 
etosiae — Proceedings on bond.] — lie 
(!n wuLEii’M Ehtate (1883), 17 N. H. K. 
(5 R. cY O.) 78.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— 
B. (b) i. 

sd. Ia ngth o}.] - i/eld : (1 ) jii miaeting 
Ihopiity l<avv Anu*ndnu'nt Act, 1927, 
the LegisJatme inuht be ]»rehumeil to 
have intended the lepeal of Moitgages 
I'lnal Extmision Aet, 1921, h. 70; 
(2) unti' tin nilgoi. look some ae.tivci 
hte]» towards availing himself of tiie 
jiroleetion grant(*d him he actiuired 
no nght wlindi survived tlio iH'jieal of 
the protecting A<*t, A' the intgiu'. was, 
tberefore, entilleil to exei'clse his 
power f»f sale williout giving t,hree 
iiiontTis’ notii'eof Lis intention to do so. 

-Mathiehon V. Hall, [1929] N. Z. 
I., li. 333.- N.Z. 

PART XIII. SECT. 2. SUB-SECT. 1. -D. 

se. Sale of two properties subject to 
nu>rtgages--Sale bg inortgagtv of one 
jirojiertg on default bg purchase ) — 
Rights of purchaser of ulher projjertg 
against mortgagor <1> defuulling pur- 
chaser ]- Norrim r. Meadows (1882), 

7 A. 11. 237.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 3. - 

D. 

(if. Sale under iMnd TiTUs Act — 
./urisdieUoii U) .stag pnx eedings .] — 
/ie Land Titj.em Act, /Cc Eielding & 
North oe Hcotlan’d Mtok. Co, 
[19271 3 D. L. R. (500; (1927] 2 

W. VV. U. 4 215 ; 22 Alta. L. U. 575. - 
CAN. 

PART XIII. SECT. 2, SUB-SECT. 6. —A. 

k i. Order permit tin g purc/iase ai price 
fixed bg courl — With leave to recover 
dcfieicncg — Whct/ier foreclosure.] — Se- 
curity Trust Co., Ltd. tj. Sayre & 



Cases. 8356-~2897a. English and Empire Digest Supplement. 


2856. Add. Annotaiion : — Generally^ Mentd. Verner- 
Jeffreys v. Pinto, [1929] 1 Ob. 401. 

2504. Add. Annotation: — Reid. Ideal Mims v. 

Richards, [1927] 1 K. B. 374. 

2535. Add. Annotation: — Refd. Re Wait, [1927] 1 
(^ii. GOO. 

2578a. .] -'Masters v. Crouch (1927), 63 I 

L. Jo. 557. 

2605. Add. Ar)no/afi'On:- -Afi lo (1) Apld. Man- 
chest(‘.r (bounty Bank v. Monk (1929), 73 
Sol. Jo. 405. 

2631. Add. Annotation .^: — Refd. Houghtt^n v. 
Notliard, Bowe WUls, [1927] 1 K. B. 240 : 
Lij 2 jg(*tt (Ijivtirpool) v. Barclays Bank (1927), 
137 L. T. 443. 

2688. Add. Annoiaflou : — Refd. ITumpbery v. Wil- I 
son (1929), 141 B. T. 409. I 


2767. After this case add “ See, also, Bimitation 
OP AmTONS, No. 13G9a, ante.'' 

2796. Add. Annotation : — Mentd. Wigg v. A.-G. 
of Irish Free State (1927), 90 B. ,T. P. C. 88. 

2876. Add. Annotation : — Consd. Weld v. Petre 
(1928), 97 B. J. Oh. 399. 

2890. Add. Annotation : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

2897a. .] — Ab a general rule, all persons 

beneficially interested in an equity of 
redemption ought to be made parties to a 
foreclosure suit. — Cropper v. Mellersh 
(1855), 3 Eq. Rep. 492 ; 24 B. J. Ch. 430 ; 
24 B. T. O. S. 207 ; 1 Jur. N. S. 299 ; 3 
W. R. 202. 

Annotation : — N.F. Wilkins v. Reeves (1855), 3 Eq. Rep. 194. 


[1920] 3 W. W. R. 

CAN. 

... J — OvNADA Life 

Inhuuance (Jo. v. McHakdy, [1922] 
3 W. W. R. S55 ; ()9 1). L. R. 712. - 

CAN. 

PART XIII. SECT. 2. SUB-SECT. 6. —A. 

2331 i. ]*o,Ktlio}t of morf{/n{tff‘ - IV laithcr 
a frnstic ]— A in (^xurfisiiit'' Ins 

, ()1 sale, iniiKl 11, in gnod 

ftiilh. llu has a riRlil, to look after 
himstdl llrst, bnt ht* is not at libei’t.y 
ttj look afU'r Ids own interests alone. 
Ho must not wilfullv & recklessly 
deal with th<' propi'rty in such a rnanm‘r 
that the inleiests of tlie intjfor. are 
sacrlflc<'d. Therefon*, he is hound to 
take roasonahle prt'cantions in ext^rcis- 
inj? tin' jM>wer of sale to sec that the 
a.dv<'rtlKements of the sale an* ailetiuate, 
ic that the property is not sold at. snch 
a mu, idlest uiidervahn' as lu itwlf to 
indk'ate disro^ard of tlic mtpor.’s in- 
tiTcst. — H artley v. Humfhris, [1928] 
S. R. Q. 83 ; affd. 2 A. L. J. lOti.— 
AUS. 


PART XIII. SECT. 2, SUB-SECT. 8.— A. 

sg. Sale under serond mortaage .] — 
Fleming v. MoDouqall (1880), 8 
P. R. 200.— CAN. 

■h. JiigJit of purchaser of part of 
mortgogrH property to rruiTHlml — Agaimt 
purcJaiser of other part s\drjcr,t to entire 
nwrtgage debt.]— Kamta 8inoii v. 
CiiATumiHUJ Singh (1929), 1. L. R. 
8 Pat. 585. — IND. 

sj. Whether fie jiostieji.] -Where 
mtge( 5 S. In fee in possessioii ex<5Ciit,ed 
a deed purporting to “ convey, assign, 
release & (luit claim ” to the grantees, 
“ their lieirs & assigns for ever,” all & 
singular t,he mort, gaged land, habendum 
” as & for all tiie (jstate & interest ” 
of the grantors ” in & to tlie same ” : — 
Held : Bufficient to pass the fee to the 
grantees. — Bright v. McMuitRAV 
(1882), 1 O. R. 172.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 8.— 
B. (»). 

Q. Reosd., 7 A. R. 10. 


PART XIII. SECT. 2, SUB-SECT. 9. 

ak. Hale under second nwrigaye— 
Purchaser's right to possession — I^ast 
from first mortgagee to mortgagor.] — 
Land having been sold under a power 
of sale in a second mtge. : — Held : the 
mtgor. was estoiniod from sotting iii) 
a lease from the llrst mtgee. as against 
a claim for possession by a transferee 
from the purchaser, even though at 
the time of securing the lease the equity 
of redemption vraa no longer in the 
mtgor.- -Sewell v. Hnatiw & Hnatiw 
(Man.), [1927] 3 W. W. R. 677 ; revsd. 
[1928] 1 t). L. R. 670 -,11928] 1 W. W. R. 
274 ; 37 Man. L. R. 247.— CAN. 

si. Right of second mortgagee of paid 


of mortgagcAl property Whtre other 
portion already sold by mortgagor-— To 
compel first mortgagee to proceed agaimt 
that jiortwn — dt hace purchaser joined 
as party .] — Thanmltj. Sowoab v. 
Nati'ct Ramaposs Redihau (1927), 
1. L. R. 51 Mad. 648.— IND. 

PART XIII. SECT. 2. SUB-SECT. 10.— 
D. 

sa. Subrogation — Contribution .] — 
Boucher v. Smith (1862), 9 Gr. 347. — 
CAN. 

PART XIII. SECT. 3. SUB-SECT. 1.— 
E. (d). 

2665 i. Receiver appointed.]- Brant- 
ford CoKPN. V. Grand River Naviga- 
tion Co. (1860), 8 Gr. 216.— CAN. 

PART XIII. SECT. 3. SUB-SECT. 1.— 

H. (a). 

2689 i. Interlocutory application .] — 
Eastern Trust Co. v. Nova Scotiy 
Steel & Coal Co., [1927] 1 D. L. R. 
421 ; 59 N. S. R. 128.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 2. 

d i. Mortgage for jmrehase- 

Tnoncy.] — Thinly v. Bradbury (1861), 
8 Gr. 561.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 3.— A. 

2647 i. General ride — Assignee, not 
liable.] — Power v. Nova SccrriA Trust 
a)., [1928] 4 D. L. K. 570.— CAN. 

1 i. .] — The iinphed cove- 

nant under Land Titles Act, IJ. S. A., 
1922 (c. 133), 8. .54, does not arise in 
the case of the transfer of otdy part of 
the mortgaged laud. — Re Macdonald, 
[1925] 2 1). L. R. 748; [1925] 1 

W. W. R. 1031 ; 21 Alta. L. R. 66.— 
CAN. 

PART XIII. SECT. 6, SUB-SECT. 4, 

sm. Kffeot of consent to variation of 
principal awm.l — M ortleman v. Pub- 
lic Trustee, [1927] N. Z. L. R. 642. — 
N.Z. 

Bn. Mortgage for jmr chase “money — 
Vendor accepting from purchaser 
transfer of other land subject to incum- 
branc.es — Right of vendor to add amount 
of incumbrances to claim under mort- 
gage.] — Maulson V. Moore (1860), 8 
Gr; 448.— CAN. 

so. Mortgage to managing director of 
company assigned to company — Right 
of mortgagor to set off against anumnt 
due — claim against managing director 
for services rendered.] — Northard &. 
liOWF: Co. V. Durno, [1927] 2 D. L. R. 
892 ; 59 N. S. R. 310.— CAN. 


PART Xni. SECT. 5, SUB-SECT. 6.— 

B. (a). 

2664 V. .] — McCuaig v. Barber 

(1898), 29 S. C. ti. 126.— CAN. 

2664 vl. .] — ^Whore after a final 
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order of foreclobiirc the mtgee. sues the 
mtgor. on his eovenant, the mtgee. 
must be in the pobition, if r(idemi)tion 
IS sought, to restore the mortgaged 
property Intact. — Colonial Invest- 
ment & Loan Co. v. Martin (Man.), 
[1927] 3 D. L. R. 360; [1927] 2 
W. W. R. 94 ; affd. j 1928 1 3 D. L. R. 
784 ; |192?<J S. C. R. 440— CAN. 

PART XIII. SECT. 5, SUB-SECT. 5. ~C. 

t i Right of mortgagor to repay 

debt tP redeem ] -Even after fore- 
closure under Jjand Titles A(!t, the 
mtgee. may sue upon the covenant for 
the payment of tlie mtge. moneys, 
though, if ho docs, the mtgor., on pay- 
ment of the debt is entitled to redeem 
his property. — Douglas v. The 
Mui’Ual Life Absurancb Co., [1918] 3 
W. W. R. 529 ; sub nom. Mutual Life 
V. Douglas, 44 D. L. R. 116.— CAN. 

PART XIII. SECT. 6. SUB-SECT. 5.— E. 

mi. To purchaser from mort- 

gagor. ]- -In an action by a mtgee. 
against a mtgor. on hJs covenant to 
pay, the mtgor. pleaded tliat be liad 
been released by an extension of time 
given without his consent to a pur- 
chaser of the land from him : — Held : 
judgment must be given for pltf. — 
Ali-oway & Champion, Ltd. v. 
Stephenson, [1927] 3 D. L. K. 220 ; 
[1927] 2 W. W. R. 337 ; 36 Man. L. R. 
636.— CAN. 

sp. Mortgage cimtainmg receipt clause 
but no covenant for repayment. ] — A 
mtge., which contains an acknowledg- 
ment of receipt of the jnonoy, but no 
covenant for repayment, docs not of 
itself afford conclusive evldoiioo of a 
debt, so that the migec., or his assigns, 
can TDaintaln an action for its recovery. 
— I^ONDON Loan Co. v. Smyth (1882), 
32 C. P. 530.— CAN. 

■q. Variation of mortgage — By 
cuisigne^ of mortgagor — Mortgagor con- 
senting provided liability not increased.] 
—Public Trustee v. Mortleman, 
[1928] N. Z. L. R. 337,— N.Z. 

PART XIII. SECT. 6. 

2687 i. VaHed, 39 U. C. R. 280. 

PART Xin. SECT. 7, SUB-SECT. 2.— 
A. (d). 

sr. Ihdy of mortgagor — To see to 
parcelling out of land directed to be sold.] 
— Beaty v. Radenhurst (1871), 3 
Ch. Ch. 344.— CAN. 

St. Postponement of sale — Fresh ad- 
vertisemefU unnecessary — Note of post- 
ponement at foot of old advertisement 
sufficient .] — Thompson v. Millikbn 
(1868), 15 Gt. 197.— can. 

su. Conveyance — Parties — Wife join- 
ing in cjeecutian of incumbrance.}— 
Moore v. Skinners (1858), 1 Oh. Ch. 
59.— CAN. 
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2897b. .] — A suit was instituted by a • 

mtgee. against the trustee for sale of the 
property & exor. of the mtgor. for a fore- 
closure : Iff eld : tlie persons beneficially 
interested in the equity of redemjition were 
not necessary T)arties to the suit-. -Wilkins 
V, Keeves (1855), 3 Eq. Kep. 494 ; 24 L T 
O. S. 337 ; 3 W. R. 3()k 

2928a. — .] — A surviving trustee & extrix., 

who was also tenant for life of mortgaged 
property, was made sole deft, to a hill for fore- 
closure or sale : — Held ; the parties interested 
in remainder were sufficient! v represented - 
MAiiRio-rr V. Kirkham (1892), 3 OifT. 530; 


31 L. .T. Eh. 312 ; G L. T. 17 ; 8 Jur. N. S. 
379 ; 10 W. Jl. 340 ; 6G E. R. 521. 

2991. Add. Ati natation : — Refd. Friern Barnet 
V. V. Adams, [1927] 2 Eh. 25. 

3378. Add. Cifaiioas : — sub uom. 1U Olayton & 
rUiJCLAy’rf (Contract, [1895] 2 Ch. 212 ; 64 
J. Eh. 615 ; S7(b nom. Ch.AY'j on r. Barclay, 
72 L. T. 7G4 ; .59 J. P. 489 ; 43 W. R. 549 ; 
11 T. L. R. 115 ; 39 Sol. Jo. 503 ; 13 R. 556. 
Add. A7inot(itions : — Refd. London A County 
CVmtract v. Tallack (1903), 51 W. R. 408; 
Ollicial Beeeiver v. Cooke, [1906 J 2 Ch. 601 ; 
Be Kent ( -ounty this IJght A Coke X^o., [1909] 
2 Ch. 195. 


Part XIV. -Discharge of Mortgages. 


3427. Add, Armolaiion : — Refd. Bonham r. Mav- 
cock (1928), 138 L. T. 73G. 

3433. Add. Annoiaiiott Apld. Bonham r. Mav- 
cock (1928), 138 L. T. 736. 

3434. Add. Annotation : — Apld. Bonham r. May- 
cock (1928), 138 L. T. 736. 

3436a. .1 —In the absence of 

express authority of holding out, (lie nu're 
receiving of interest on a mig(‘. hy the 
mtgee.’s solr. does not imply authority to 
receive the principal. The solr. is, for this 
purpose, agent of tlie mtgor. A not of the 
mtgee. — ^Bonham v. Mayc(^ck (1928), 138 , 
L. T. 730 ; 44 T, L. R. 387 ; 72 Sol. ,lo. 254. i 


, 3453a. - - •] ICciiARDS Syms (17 1()), 

Bam. Vh. 90 ; 2 Eq. ('as. Abj*. (*>17 ; 27 E. B. 
5()7, 1 a ('. 

Jtutoluhoiis -Consd. Uiiast'll V. Tyntf (1751;), Aml». .SIS; 
(V(>ss r. Spite (IS ID). (• FTaro, Refd. Dullleld v. 

I Khves (1827), I Jill. N. S. 107. 

I 3495a. Jurisdiction to stay Terms.] -In an 
ejectTn(‘nt on a forftdt ure in not- jiay ing mt-ge. 
mone} , (hJt. is (mtitlod to Iiave ])j'()(‘(* 0 (liiigs 
sta>(‘d undiM* Mortgag<‘ Act, 1733 (c. 20), 
u])on jiayimml of tin* j>rinci]>al & iiiLavst due 
on tli(‘ (1(‘(‘(1, with tlie costs incujT(;d, 

wjtliout lying any h>gone irit(*rest- not 
jn< lud(*d in (ho mt-gc. or tJu* (‘X]>ense of 
preparing the ml.g(‘. d(‘<*d or any aHsignmimt 
of it.— Dor: <1. Bla(jo r. STi<:kj. (1832), 1 
Dov\l. 359. 


PART XIII. SECT. 7, SUB-SECT. 2.— 

B. (a). 

sv. Mortgagee cxecutrn’ tie son forl--- 
Hujficient assets of deceased 'mortgagor— - 
Xo right to foreclose.]— Kenny v. 
Kenny (1825-]8a7), N. B. Dig. ;UJ.— 

CAN. 


PART XIII. SECT. 7, SUB-SECT. 4. 

D. (b). 

sw. Widow of intestate mortgagor 
An plication for widow to represint 
estate.] — Held : an appluiatiori under 
K. B. Rule 20.'> should bo rcfus<*d, 
Hinco Surrogate Cts. Act made ample 
lirovision for the requirements of the 
mtgee . — Rc Great West Life Assiru- 
ANCE Co., Re Christie Estate (Man.), 
[1027] 3 W. W. R. 302.— CAN. 


PART XIII. SECT. 7. SUB-SECT. 4. -H. 

2946 iv. .] — Kauebach v. 

Taylor (1880), R. K. D. 400.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.- 
B. (a;. 

sa. Qucstio7is of mixed law d- fact 
involved — DefendarU though iwt appear- 
i-ng filing notice disjnUing amount 
elninwd .] — Rafelman v. KipuoI'F, 
1028] 4 D. L. R. 310; 62 (). L. R. 
629. -CAN. 


PART XIIL SECT. 7, SUB-SECT. 6. 

C. (b) i. 

sc. IneluMim of injunction against 
waste hy mortgagor in possession .] — 
Eawthra V. McGuire (1850), C. L. J. 
<>. S. 142.— CAN. 

part xni. SECT. 7, SUB-SECT. 6. - 

D. (b) i. 

sf. Provisio7i that sale he subject to 
resert^e hid.]— -In Saskatehewaii an 
order for sale in a mtge. action should 


md piovidc Ui.il lli<- ^alc he suhM'ct. 
tf> Ji hid --Bk. Toim»nio v 

Matitkson N: MiI'nhkili., [ID2Ki 2 
n. L R. 901 ; I192HI 1 W W. R HIT. , 
22 Sask. L Pl 167 - CAN. 


PART XIIL SECT. 7, SUB-SECT. 6.- 
D. (b) ii. 

q i. - To jmstpout sale ]- Meic- 
IKH’K V. Lawson (1874), 9 N. S. R. 
454.- CAN. 


PART XIII. SECT. 7, SUB-SECT. 6. 

E. (a). 

3169 i. On default of dijtrire.] -- 

Anulk'AN SA"\t)j* r. Pu.ssKij. A May 
(1927), 3S B. R. 409- CAN. 


PART XIIL SECT. 7, SUB-SECT. 6. — 
E. (c) i. 

g i. — . 1 -VV,, Iiaving a 

“thargo” on IhimIs dnJ\ iccordcd In 
ttic laud tith‘.s (dflcts alh-ging thal, the 
charge was in aircar, hcguii foi’cclomiui 
proo<‘cdiugH m the Snpieiue Ct. of 
(Jiitano, whkh rcHiiltcd in a deerec 
&• Ilnal order for forer Insure :—//cW .* 
the mastei should n*eord W. as owner 
of the land if hr foiifid that all 
persons Iiaving eluims ^nhsequent to 
the charge AAcnr foreciosed by the 
decree & order. It is itfit (he duty 
of the mastei of tllles to i-cvu'W the 
Tiroceedings in tlie ct. ; he must give 
the oiders of Uu' cA their full effect 
without going hehiiid them in imy way. 
He JH entitled to ask for proof t hat. thi^re 
has b<‘en no appeal or application to 
open the foreelosine ; but not for proof 
that lhc‘ proceedings lending up to the 
decree tk final order weie regular & 
snfllelent.- Rc West, [1928J 1 B. L. R. 
937 ; 61 O. L. R. 540. — CAN. 


I PART XIV. SECT. 1, SUB-SECT, 2. — 
C. (b). 

3389 i. (Creditors of testator.] —R< 
FloLi.AMi, hh p, IIOLI.ANII (1928), 28 
S IL N S W. 3(39 , 15 N. S. W. W. N. 

88 AUS. 

i PARTXIV. SECT, 2. SUB-SECT. 1. - A. 

i d (p. 603) i. — .J — Camphell r. 

Baynoh, 1 1 9261 4 D. L R. 686; 59 
I 0. I.. R. 466.- CAN. 

, bx. I'agmcuts on account — Whether 
moitgage d-ischarged.] — Held: the 

t.ransacl.ions whJeli had taken place 
diaehargod the nitge. debt. — B uohanan 
V. Kicuby (1855), 5 Gr. 332.— CAN. 

sy. .] — Held : the cirenm- 

st, ane.es were suffleient to show that the 
mtge. vras intended to cover a floating 
balance, & was not satisfied. — 'R ussell 
V. Davky 11858), 7 Gr. 13.— CAN. 

3423 i. Set-off.] — Dick v. Schwartz 
(M an.), [1926] 3 D. L. R. 894.— CAN. 

b (p. 604) i. Defects in. \ - The 

absence of the ri'.sldeiice tk oecnpatiou 
of the Hubsciihiug witness to a eeiiitt- 
e.ate of discharge of mtge., on t he face 
of the certiflcahi, though statoil in the 
affidavit : — Held • clearly no objection, 
being cured by 36 Viet. c. 17, s. 8 (O.). 
— Stood ART v. Stood art (J876), 39 
IJ. O. R. 203.- -CAN. 

d (p. 004) i. .1 — Ewart v. 

Drydkn (1867), 13 Gr. 50.— CAN. 

BZ. Payrrwnt to 77Lorfgaaor*s nominee 
— Nominee absemuling — Mortgagor 
liahle .] — CoRsiNi r. Palm (1925), 35 
B. 0. R. 417.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 1. — B. 

pi. — .1 Rowe Johnson, [1928] 
V. L. R. 515 ; 49 A. L. T. 311. AU8. 

PART XIV. SECT. 2, SUB-SECT. 2. 

sm. Discharge of mortgage on exeeutimi 
dr performance of agreement .] — West 



Cases 3698 — 4393. English and Empirk Digkst Supplemen'p. 


Part XVI. — Accounts. 

3698. Add. Annotalioii.<i : — Refd. Royal Exchange Assce. v. Hope, [1028] Oh. 179 ; Smith v Wood 

(1028), 139 L. T. 250. 

Part XVII.-- Interest on Mortgages. 

3960. /o (1) Consd. Sowerby 1 3990. Annotation : — Consd. Weld v, Petro 

V. Lindsay (1928), 44 T. L. R. 601. (1928), 97 L. J. Ch. 399. 


Part XVIII. — Costs, Charges, and Expenses. 


4'064'. Add. A'lnuda! Ums YielA.. CVimi>bell v. 

Poliak, [1927] A. C. 732; Thomas v. Jones, 
[1028] P. 1(52. 

4061a. .] — Tn 1897 the trustees of tlie will of 

,J . & Mrs. J . executed a consolidating mtge. to 
B. upon ceri.ain securities to secure a certain 
amount. In 1924 Ar 192(5 B. made further 
iul Vances to Mrs. .1., who was the owner in 
fee, upon tlie same secuilties. Mrs. .1. died 
in 192(5. In .Tan, 1927 her trustees ai)phed 
for were granted a further advance on the 
sfirne securities by B., whose solrs. had 
attended to the previous transactions. The 
(i(‘ed secured an numediate advance, A it also 
se(!ured all the jirevious existing securities, 
althougli the old securities had been kept on 
foot for the purpose of preserving priorities, 
A there was a new proviso foi* redemption. 
B.’s solrs. cari’ied in a bill for taxation, the 


charges being according to the scale in Sched. 
I., Part I., of the Crcneral Order under Solrs.' 
Remuneration Act, 1881 (c. 44), for “ invest!- 
gating title A preparing completing deed 
of security.” The taxing master took the 
Auc'w that Sched. I. did not apply, & taxed the 
hill ac(Jordingly : — Bold : there had been an 
“ investigation of title ” within Sclied. I., 
& the matter must he referred back to the 
taxing master. -Be Cowakd, Chance &; Go., 
[1928] Ch. 379 ; 97 L. J. Ch. 234 ; 139 lu T. 
113 ; 72 Sol. Jo. 226. 


4391. Add. 

Annolalion : — Refd. 

Campbell 

V. 

Poliak, 

, [1927] A. 0. 732. 


4392. Add. 

A'ppotaiion : — Refd. 

Cami)b<‘ll 

V. 

Poliak, 

, [1927] A. C. 732. 


4393. Add. 

Annotation : — Refd. 

Campbell 

V. 


l»ollak, [1927] A. C. 732. 


V . Aci'Iden'pal Fire I\ruuan(’k Co. 

(Sank.), [1927] 3 1). L. J{. 290. - CAN. 

PART XIV. SECT. 3, SUB SECT. 1. 

n i. — .]- i’ltr. was ILe assipuGo of 

a jMt+r(5., A' dofls., Ui(5 i)tircliaHcrs of the 
t'fniity of redomptioii from P., the 
mljror,, cox rnaTitod to asBiuiie the 
inciimbraiieeH on the land, & pltf.. 
Ill eonsiileration of the assigaiment to 
him of tliat covenant of imlcmiiitT, 
released li. from all liahilit.y upon his 
personal covenant eontamed in the 
intpe. : — Held : tht^ ml.jye. debt was 
not wipi'd out J>y the rel(?aHe, & pltf. 
was (;ntitle-d to enforce the covenant 
of iiKh'rnnit.v. — K sseu v . IMutzkek, 
119201 2 I). L. 11. (545 ; 58 O. L. R. 
537.— CAN. 

f i. Stafutorj/ disrhfirgc exendvd hy one 
of two cxrndors of deevosed mortyayvv.'i - 
Held: eJTeetive, ^^hen rcjfri stored, as a 
reeonv 03 'anee of the land. - -/iV A. 11. , 

19271 3 U. L. ll. 1070 ; 00 (). L. Li. 
017.- - CAN. 

sb. Ihyht of moriyaty c io i < lease yorlion 
of morlyayed properl n-- 'I'o 'j)iirrhascr 
d that port dm — Bond yirnt hy pnrthnscr 
to viortyayor for payment oj proportion 
oj debt.]" Rank of Montreal r. 
Hopkins (1801), 2 E. & A. 458.— CAN. 

PART XIV. SECT. 4. SUB-SECT. 2. — E. 

ni. - - CLAKVr. Boulat, [1928] 

2 I). L. R. 141.— CAN. 

3573 XV. .] -In order that 

a siihsc'quent rntpreo.. who has paid otl 
a prior intpo., .should have iiriorit.y 
over the rest, it Is sullieiont to show 
that the parties intended that tluj 
intgcc. should have the first & only 


chars-e, &,i( is immati'rial whether tlxTO 
was any intention t-o keep alive tin* 
prior mtpre. — JM ndtt Dttkua IMisaiii v. 
Bm.j\ath Sauan (11*28), I. h, R. 8 
Pat. 300.— INI) 

PART XIV. SECT. 4, SUB-SECT. 

G. (b) i. 

3605 xi. - -.1 — All ownei of Lind 

wdio has j)uid oil a mine, thereon 
I N deemed to have extinpruished the 
[ nitjct'.. unless it appears fjom the eir- 
eumstuiiees of the t r.ui.saetjon the* 
he mt ended to keej) it alive for his own 
hi'iieht — H oppk r. Bowow.SKl, [1928] 
2 L). L. R. 72 ; [192S] 1 W. \V. R. 515 ; 

I 22 Sask. L. R. 131.— CAN. 

PART XV. 

sc. Lien granted oner iinpafcnted land 
— 'J'ransjtr to third parly — Patent issued 
to third paiiy on j)a^pnent of arrears.] - 
, NouTiiwES'r TiiRr..sTTER Co. V. Bourptn 
I (1910), 15 W. L. R. 181.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 3,— B. 
3770 i. Improvementa by inorigagee — 
I Occupation rent not increased — Unless 
improvements allowed .] — Donovan 
Hanna, 1192GJ N. Z. L. R. 883.— N.Z. 

PART XVI. SECT. 2, SUB-SECT. 4. —A. 

sf. Mortgagees carrying on business 
'inth mortgagor in their employ— Pay- 
rnrnt of irages — Value of goodirill .] — 
Van Vot.kenbeko u. WEanoHN Canada 
IlANrHiNO Co. (1898), 6 B. C. R. 284. — 
CAN. 

PART XVI. SECT. 2, SUB-SECT. 4. — C. 

n J. .] — Foster v. Morden 

(1881), 29 G. R. 25.— CAN. 


PART XVII. SECT. 1. 

3907 i. A charge on mortgaged pro- 
perty.] “Mangiii V. Dial CiiAND (1920), 
I. L. R. 7 jjah. 559.— IND. 


, PART XVII. SECT. 4. SUB-SECT. 2. 

I 3964 X. .1 B( IluowN. 119281 

1 1) L it 112 ) ; ()1 O. L. H. 002.- 

CAN. 

PART XVII. SECT. 16. 

sm. Kffect of consent to variation of 
rate of interest.] — MoitThEM\N v. Pun- 
LTc Trustee, [1927] N. Z. L. R. 042. — 

N.Z. 

PART XVIII. SECT. 3, SUB-SECT. 4. — 
G. 

so. Right of jnortgngee to set off amount 
oj taxes paid against liability Jor costs — 
f\irfies entitled to costs not liable for 
taxes. I — FuiEauN v. Saskatotiewan 
M oRTGAaF. & Trust Corpn., [1924J 

2 1). L. R. 1240 ; [1924] 2 W. W. R. 
008. -CAN. 


PART XVIII. SECT. 13. 

4398 i. Costs of appeAil - Alow borne. - 
Right to jinyment forthwith.] — A migor. 
& puisne intKi'e. havinj? appealed un- 
successfully from an oitler sotting: aside 
tlie reffistrar’s eertlfloato & du’oeting: 
a. new aeeount to be taken : — Held : 
the mtgrve. was entitled to have the 
uhii.tI rule, that the cost of an unsuc- 
cessful appeal arc payable forthwith, 
adhered to.-- C anada Permanent 
Mortoacje Corpn. Dalgdetsii, [1928] 
3 D. L. R. 59 ; [1928] 1 W. W. R. 922. 
—CAN. 
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Vol. XXXV.— Cases 68a— 64a. 


NAME AND ARMS. 

Part i. — Name. 

62a. Costs of compliance.]— The tenant for lifo 64. Add. CiUdlovs L. J. Oh, J) ; IRO L. T. 
under a will must pay the expenses of taking 2:5 ; Hubscqucnt proceedings, [lV)27] 1 Oh. 593. 

testator’s name & arms as directed by the will. 

— Be Mercer, Drewe-Mercbk v. Drewe- 64a. .] —Semple r. Uolland (1803), 33 licav. 

Mercer (1889), 6 T. L. 11. 95. 91 ; 55 E. R. 302. 


J.8. 
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Cases 4a— 162. 


Enqush and Empiee Digest Supplement, 


NEGLIGENCE. 


Part I. — General Principles. 


4a. — — -.1 — liAUGKovii: Buun 

(iua9), 40 T. K. 50. 

7. Add. A')inotatUm : 'Refd. Manchester (-orpn. 
V. Farnworth (1029), 40 T. L. K. 85. 

9 . Add. AitnotaiioH : — Refd. Oliver v. Hadler 
Co., (1920] A. C. 584. 

12. Add. A7inotatio7i8 : — Consd. ife Munton, 
MunUm V. West, |1927] 1 Oh. 202. Refd. 
Jic Windsor Steam Ooal Co. (1901) Ltd., 
[1929] 1 Oil. 151. 

21. Add. Atntolfdhnt : -Mentd. Manchester ^ 
Oounly Mank v. Monk (1929), 78 Sol. .Fo. 40.5. 

38. Add. A7nwiaium : — Refd. Ooleshill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

53. Add. Annof(dion : -Disid, Oliver lu Sadler 
\ (V>., I 19291 A. C. .581. 

59. Add. Annotaiion : —Consd. Ooleshill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

69a. .] — In Mar. 1020, defts. carried out 

demolition work on x>remises adjoining other 
jiremises, called X., under a limited licence 
given by the owner's of promises X. One of 
the conditions of the licence was that defts. 
should make good all damage done to pre- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts. 
allowed debris to drop on an inac.cessible 
part of the roof of premises X. & did not 
remove all the debris therefrom when the 
demolition work was completed. In July 
pltf, became the occupier of premises X. 
under a lease. In Sept, a heavy storm of 
rain washed the debris which had been left 
by defts. on the roof of premises X. into the 
gutters on the roof, & a gulley was choked & 


the basement of premises X. was flooded, 
& goods which pltf. kept there were damaged. 
In an action by pltf. claiming damages for 
defts.* negligence : — Held : there could be no 
negligence, as there was no duty on the part 
of defts. towards pltf. — K onskier v. Good- 
man (B.), Tyro., [1928] 1 K. B. 421; 97 
L. J. K. B. 263 ; 138 L. T. 481 ; 44 T. L. R, 
91, C. A. 

59b. — — .] — llAHOiiovE V. Bltj{n (1929), 46 

T. 1.. R. 59. 

85. Add. A^inofations : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57 ; 
Dee Conservancy Board v. McConnell, [1928] 
2 K. B. 159. 

91. Add. Annotation: — Generally, Mentd. De 
Freville v. Dill (1927), 96 L. J. K. B. 10.56. 

128. Add. Annotation : — Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 10.56. 

131a. .1 -ilAiwatovE v. Burn (1929), 46 

T. L. R. 59. 

143. Add. Amiotai/ion - As fo (2) Refd. Pontar- 
dawe Rural District (Council v. Moore- 
Gwyn, [1929] 1 CAx. 656. 

151. Add. A7inotaiio7i : — Refd. Compania Mexicana 
De Petroleo El Aguila v. Essex Transport & 
Trading Co. (1929), 141 L. T. 106. 

156. Add. Annotation : — Refd. S.S. Singleton 
Abbey v. S.S. Paludina, [1927] A. C. 16. 

161. Add. Annotation : — Refd. 11. v. H., [1928] P. 
206. 

162. Add. Annotatioyi : — Consd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 


PART I. SECT. 2, SUB-SECT. 1. 

33 XXV. -.J — Au action of 

(laniagcK wtiH brouglit against a tlrm 
of ginger beer manufactim3rs on behalf 
(►f two children who bad been injured 
through drinking a bottle of ging<*r 
beer, manufactured by diifcridci's, 
which contained the decayijd body of 
a mouse. The bottle was bought 
from a retailor, but tlic mouse, mi- 
known t.o the manufacturers, was in 
the tiottlc when it left their factory. 
It was possible for mice to enter empty 
bottles at a factorj", but the manu- 
factur<;rs’ system of cleansing & 
inspecting the bottles before tilling was 
the best system known in the trade. 
There was no affirmative proof of 
eaiclessnoss by any of the manu- 
factur<»rs’ servants in caiTying out the 
system : — Held : deftmders fell to bo 
assoilzied ; on the gT*ound that, as 
defenders neither kiU“W that the eon- 
t-mits of the bottle were dang(^rous, 
nor w’crtJ dealers in artielos per se. 
tlangeroiis, tln^y owed no duty to the 
consumers, wh(» had not contracted 
with them.- Mui.lkn Bark & Co., 
Ltd.. M'Gow'an v. Barr & Co.. Ltd., 
11929J 8. C. (Ct. of Scss.) 401.— SCOT. 

PART I. SECT. 2. SUB-SECT. 3.— A. 

73 iv. .] — Pacific Stages, Ltd. 


V. Jones, [19281 ‘J D. B. II. 897 ; 
[1928] S. C. II. 92.— CAN. 

PART I. SECT. 2, SUB-SECT. 3.— C. 

77 ii. .] — Armand i?. Carr & 

Carr & Widuox, [1926] 3 D. L. R. 
592 ; [1926] S. C. R. 675.— CAN. 

PART I. SECT. 2, SUB-SECT. 3. — D. (a). 

80 xxii. .]— ZicTDKL V. Winni- 

peg JfiDEC. Co., [1928] 3 D. L. R. 570 ; 
[1928J 2 W. W. R. 601 ; 34 Can. Ry. 
C?as. 267 ; 37 Man. L. R. 412.— CAN. 

80 xxiil. .] — Even though a 

motor car is travelling on the right- 
hand side of the road, the driver is 
not justified in holding to his oom’sc 
regardless of the consequoncos, but 
is bound to exercise reasonable care 
to avoid Injurliig others, & owes this 
duty to the driver of an approaching 
car oven if tht‘ latter has not yet com- 
plied with the statutory provision 
requiring him to turn out to the right 
of the centre of the high way .-^Audet 
V. Wei^JCH, [19281 3 W. W. R. 655.— 
CAN. 

82 vli, — • — .] — Persons 

lawfully doing a work which interfoi-es 
with a public right, e.g. contractors 
working on a highway, must use 


reasonable care not to injure persons 
lawfully exercising that right, &, 
thci*cforc, must take reasonable pre- 
cautions to warn such persons of 
dangers cwjatijd by the doing of the 
work which the latter could not with 
reasonable care discover. — McCuldoch 

V. Star Construction Co., [1928] 1 
D. L. R. 970 ; [1928] 1 W. W. R. 211 ; 
22 Sask. L. R. 231.— CAN. 

PART I. SECT. 2, SUB-SECT. 3.— F. 

93 i. Carriers.] — A motor vehicle 
owned by two defts. was being dbeiveu 
by one of them, L., & pltf. was Injured 
in a collision which followed : — Held : 
pltf., though not a passenger for hire, 
could maintain an action for damages 
for his injuries, want of ordinary & 
roasonahlo core on the part of L. being 
shown. — Parlov v. Lozina & Raolo- 
VICH (1920), 47 O. L. R. 376 ; 18 

O. W. N. 1^.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— A. 

182 iv. Revad., [1919] 1 W. W. R. 
806. 

PART I. SECT. 4, SUB-SECT. 8.— B. 

171 iv. .] — fSTKPHEN V. MoNeILL,, 

[1928] 4 D. L. R. 172; [1928] 3 

W. W. R. 182.— CAN. 
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Vol. XXXVI.— Negligence. Cases 208— 421a. 


Part 11. — Negligence in regard to Property. 


208. Add. Annotations -Consd. Forbe.s, Abbott, i 
& Lennard v. G. W. Ry. (1927), 138 L.. T. 

Apld. Goiapatiia Moxhiaiia Do Pt'fcrolci 
El Agiiila V, Ess<‘x Transport A 'rradin^ (\i. 
(1929), 141 li. T. 10(i. Refd. Silv<M'niau r. 
TmpcTial I^ondon IloMs (1927), 137 E. T. 
57; Ool(‘.shill r. MauclioskM' Porpn., |192S| 

1 K. 13. 770 ; The Ilaylo, [1929J 1». 275. 

209. Add. Armotation : —Refd. Polosliill v. Man- 
chester Corpn., [1928] 1 K. R. 77G. 

213. Add. Annotation Refd. Clolesliill r. Man- 
chester Corpn., [1928J 1 K. 13. 770. 

217. Add. Annotations A\eld. t^Uvoitnan v. Im- 
perial London Hotels (1927), 137 Ti. 'J'. 57; 
Ooleshillv. Manchester Corpn., [19281 1 lx. B. 
776. 

219. Add. Annotation : --Refd. C^-oU‘sliill v. Man- 
cljester Corpn., [1928] 1 K. 13. 770. 

223. Add. Annotations A 8 to (!) Consd. (N)](‘s- 
hill V. Manchester Corpn., [1928] 1 K. B. 77ti ; 
Addie (U.) & Hons (Colli<‘i*i(‘s) v. Dumln'ock, 
[1929J A. (\ 358. to (2) Consd. ('oiupania 
Mexicana l)e Petroleo El Apulia r. Ess<‘\ 
Transport & Trading Vo. (1929), 111 L. T. 19t». 
Generally, Refd. De Ercville v. Dill (1927), 9(> 
L. J. K. B. 1056. 1 

256. Add. Annotations .U* /<>(!) Consd. Addie B. j 
iSc Sons ((^olli(‘ries) r. Duniimrk, | 1929{ \. i \ | 
358. Refd. Oldhani v. ShelUeld (Jorpri. (1927), 1 


I3r» Ij. 3’. 081. (fcnvraJh/, Refd. Coleshill 
Manehester (Wpii., 1192SI 1 K. B. 770. 

261. uidd. Annotations : ~~Reid. Silverman v. Im- 
perial London Hotels (1927), 137 E. T. 57 ; 
D(‘e Conservancy Board v. McConnell, [1928J 
2 K. B. 159. 

267a. Proprietor of Turkish baths — Dangerous 
insects.] -Cirenmstanees (svr Contbact, No. 
TilOSa, ante), in wlii(*h -Held : apart from 
eontraet, defts. were \mdt‘r an obligation to 
a. ])erson using t!u‘ir i>idnises to ab.stain from 
neglig(‘ne(*, A it t lu'y, knowing of t he danger, 
did not take suHicient ]>reea.ut ions & such 
person were iiijiiriMl, Ju‘ eoiikl it'eover.— 
SllAKHMAN V. iMl'BIUAL JiONDON lIOTPiBS, 

Ltd. (1927), 137 L. T. 57 ; 43 T. L. K. 260. 

291. Add. Annotations : Consd. Coleshill v. Man- 
ehesU*!- (^orpn., |192S| 1 K. B. 776. Refd. 
Oldliam r. Shetlield Vurpii. (1927), 130 L. T. 
t>Sl. 

304. Add. Annotation xis to (1) Consd. Oldham 
V. Shetlield Corpn. (1927), 136 E T. 681. 

309. Add. Aimola/ion : Consd. Adtlit* B. A Sons 
(Ct)lli(‘nes) r. I )uml)ivi‘k, [It)291 A. i\ 358. 

321. Add. Annotation : — Refd. (Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

322. Add. (Utatinns : ~A3C* 1,. T. 081 ; 91 ,1. P. 
69 ; 25 L. G. U. 91. 

Add. Annotation : — Distd. Coleshill v. Man- 
ch(*ster (V)rim., [1928] 1 K. J3. 776. 


Part I II.-- Negligence in relation to Highways. 

396. Add. Annotation Apld. Brooke v. Bool, I 421a. Parties — Defendant insured — Institution of 
[1928] 2 K. B. 678. > third party proceedings against Insurer.] — 


PART II. SECT. 1. SUB-SECT. 2.— 
B. (a). 

247 xi. .]~Guilfoil v. 

MrAviTY (T.) & Sons, Ltd. (N. B.), 
[1927] 3 D. L. n. 072.— CAN. 


PART 11. SECT. 1, SUB-SECT. 3. -A. 

286 ii. - — - Chtldrni iralkinu ulotta 
track .] — A ''’APIA C’OAL (Jo. r. INIcNkiIm 
[11)27] 3 J) L. U. H71 . [1027] S. G. 11. 
497 ; 33 Can. By. Gas. 49.— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— - 
B. (f). 

sb. Public Library Board. ] — Held : 
liable for injury euetalnod by pltf., by 
a fall upon an Icy step of the public 
library building, which she was leaving 
after exchanging books in the library. 
— NicmcLL V. City of Windsor, [1927] 
1 I). L. R. 379 ; 59 O. L. 11. 618.— 
CAN. 

PART II. SECT. 1, SUB-SECT. 2.— C. 

268 iv. .]— I»ltf., looking for 

employment, came by permission of 
lefU.* foreman upon their promises 
luring the erection thereon of a biiild- 
lug, & spoke to the foreman at Ui<5 foot 
>f a stair. The foreman told him to 
A’ait there, or wait whore he was Sc 
he would see about him. Pltf. was 
lajm-ed by a piece of wood, part of 
an open hoist, which some time after- 
wards fell upon him when he was in 
another part of the premises : — J/cld : 
although pltf. was an invitee, the 
iuvit>ation to remain was limited. Sc 
did not justify him in leaving the place 
indicated Sc going to another pai*t t»f 
the premises where there was danger ; 
Iw had no right to bti where ho was 
W'hen struck & defts. in the circum- 
htances owed him no duty, — , 
r. Yates Construction Go., . 

ID. L. B. 233 ; (U O. L. R. 416.- 


PART II. SECT. 1, SUB-SECT. 3. - 
B. (a). 

286 xiii. .] Acadia (’oai. 

Co. V. McNeil, [1927] 3 I>. Ji. U. ^<71 ; 
[1927] S. C. K. 197 . 33 Can. liy. Gaa. 
49.— CAN. 

PART II. SECT. 3, SUB-SECT. 2. -A. 

342 xvi. ] Drfl. elio set lire 

to oreliard prnmiigs A brush wliirh he 
had pil(!d up on Ins land, held to have 
been negUgeid in l.iihng to take proper 
brecantions (n hcv that I la* lire did not 
get beyond hi.s eoidrol to the iniiiry 
of pltf.’s adifunlng property. - IVl a R- 
SlfALL ?*. HU'ITON, [192S] 2 W. W. R. 
33. - CAN. 

342 xvii. .1 ISrcRuiiY v. 

Dominion (-oal Go,, Ltd. (1896), 40 
N. 8. R. 89.— CAN. 


PART III. SECT. 9, SUB-SECT. 1.— B. 

g (p. 59) i. JUricinu in foy.l-- 

Tho driver of a tramoar when driving 
in a fog should keep Ins car under such 
control that he may stoii it within the 
limits of his vision. — Vancouver Ick 
& Storage Co. v. British (Jolumbia 
Electric 11 y. Co., [19271 1 W. W. R. 
631 ; 38 B. G. R. 234.— CAN. 

h (p. 60) i. .] The driver of a 

motor vehicle upon clly streets may 
lie grossly negligent if his car is 
travelling at the permitted speed of 

ino7 


20 miles per hour, or even at, a miieh 
lower ru.te of spetni : what is an (‘xees- 
sive rate must depend upon tlie cir- 
eumsUinees of each (^asi;. In this 
ease, where there was a eollislon of 
motor vehieles at the iutevseclloii 
of two city Idgliways ' /hid : t lui 
driver of the velilele on the right hud 
not Hueli a clear vh‘w of approaeliing 
traflU; as made it. safe to approach iho 
InlerHcetion at the luic at which his 
vehicle was travelling -15 miles an 
hour or more.-- Martin o. Bo well, 
I’owKi.L a. Martin, |192H] 1 D. J.i. 11. 
149 ; 62 O. L. B,. 430.— CAN. 

1 i. .] — Collins v. General 

Service Transport Co. (B. C.), [1927] 
2 D. L. K. 353.— CAN. 

1 ii. .1 — SOHONRKRNEU V. BARRON 

(Alta.), [1927] 3 D. L. B. 708 , [1U27J 
2 W. W. R. 417.— CAN. 

386 X. .] — Solomon v. Muh- 

hktt & BRiairr, Ltd., [1926] App. D. 
427.— S. AF. 

386 xi. .] — A motor truck 

proiiecdiug wesUnly upon a highway 
was about 5 feet from the south kei h, 
when, as it. approached an Int.ersoctiug 
highway, it struck a hoy riding a 
bicycle Sc injured him. In on action 
to recover <lamages for the injury from 
the owner of t.he timek alleging negli- 
gence of the di'iver, the trial judge 
directed the jury as a matter of law 
that they wm*e onliUed to find the 
driver negligent, from the one cimum- 
stance that, he was on the wnuig side 
of the highway : — Held ; misdlrectiou, 
& a now trial was ordered. — ^Allen v. 



Cases 421a— 457a. English and EMriRB Digest Supplement. 


(1 ) As a general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
hearing of an action for damages by the 
injured party against the motorist. 

(2) It is a well established rule of practice 
at the Bar, enforced by the judges, that in 
an tiction against a motorist the jury should 
not be informed that deft, is insured. — 


Gowar V, Hales, [1928] 1 K. B. 191 ; 96 
L. J. K. B. 1088 ; 137 L. T. 680, C. A. 

Annotations: — As to (1) Rofd. Qrinham v. Davies (1928), 
139 L. T. 379. As to (2) ApW. Grinham v, Davies (1928), 
139 L. T. 379. 

421b. .] — Lothian v. Ep worth 

Press (1926), [1928] 1 K. B. 199, n. ; 96 
L. J. K. B. 1092, n. ; 137 L. T. 682, n., C. A. 
Annotation : — Difltd. Gowar v. Hales, [1928] 1 K. B. 191. 


Part VII.- 

450. Adil, Ainiolafion : — Expld. Addio li. A: Sons 
((V>lliori('s) c. Dumbreck, [1929] A. C, 358. 

457. Add. Ah nof(tiio}} : - Apprvd. Addio It. Ac Sons 
((Vdlieries) v. Dumbreck, [1929] A. C. 358. 

457a. — .J -A boy four years of age was killed 

by being cruslied in the terminal wheel of 
a haulage system Ixdonging k) a colliery co. 
The system, which was used for depositing 
as}i(‘S on a bing situated in a field adjoining 
Die colliery, consisted of an endless wii*e 
cai)h* opeivited from time to time, as might 
be necessary, from Dk* jiithead by an ehx'tric 
motor, while at tlie other end of the system, 
whi(ih was not' visible from the pithead, there 
was a lieavy hoi’izontal iron wheel round 
wliicli the cable passed A retui’ned. The 
field was suwounded by a hedge, which was 
([uite inadequate to keep out the public, 
it was, to the knowledge of the colliery 


Children. 

CO., used as a jdayground by young children. 
The colliery ofiicials at times warned children 
out of the field, but theii* warnings were dis- 
regarded. The wheel was dangerous Ac 
attractive to children, Ac at the time of the 
accident it was insufficiently protected. ^J'ho 
accident occurred owing to the wheel being 
set in motion by the colliery servants without 
taking any precaution to avoid accident to 
persons frequenting the field. The boy had 
been warned by his father not to go near Die 
field or the wheel. In an action for damages 
by the father against the co. : — Held : the 
boy was a trespasser A: went on the colliery 
premises at his own risk, Ac the co. owed him 
no duty to protect him from injury. — 
Aj>die ii. Ac Sons (("otjjeries) v. Dum- 
BiiECK, [1929] A. C. 358 ; 98 L. J. P. C. 119 ; 
140 L. T. 660 ; 45 T. L. R. 267 ; 34 Com. 
Cas. 214, 11. J.. 


Loud, 1192H] 4 1). L. K. (i2 ; C2 O. L. 11. 
433.— CAN. 

se. Failure to give signal — Of intention 
to turn,] — It is incumbent ujion the 
driver of a vehicle, who desires to 
change his course & to turn into another 
street, to give a warning to that effect, 
& to turn the corner at, a pace which 
will give him complete control over 
his vehicle. — Uvs v. Uys, [1927] 
App. D. 394.— S. AF. 

sf. D/cA* of sufjivu’nt control.] — The 
driver of un automobile should have 
hiH car under such control that he is 
ablt' to coiut5 to a sto]) in the space 
whiei) h(* sees tdear ahead. — M acMJill 
r. lioLMiw (1927). 39 B. 0. II. 05.— 
CAN. 

PART III. SECT. 9, SUB-SECT. 1.— C. 

Vehicle driven hy third party — With 
owner’s pcr7nission.]—See Auency, Nos. 
23 J 7 ii a f, ante. 

PART III. SECT. 9, SUB-SECT. 1.— D. 

401 i. Duty of dnvrr to give place to 
pcdcstnan .] — EnnioTr r. .Ioitnson, 
I1929J I D. L. 11. 2()<S ; [192K] S. C. Jl. 
4()H.— CAN. 

4-02 i. Injury must he attributable to 
negligence of driver — Effect of con- 
tributory negligence of jtedc air inns — 
Effect of bye-law ayainst “ jay -walking.** 
— Chester v. Kinnkar (Alta.), [1927] 
] I). L. U. 47 ; [19201 3 W. W. K. 001.— 
CAN. 

402 ii. Duty of tramcar 


drivers .] — Symons v. Winnipeg Elec- 
tric Co. (Man.), {1928] 1 D. L. 11. 159 ; 
[1927] 3 W. W. 11. 660.— CAN. 

402 iii. — .] — IlOARE V. 

INVERARITY (1920), 29 W. A. L. Jl. 07. 

— AUS. 

PART III. SECT. 9, SUB-SECT. 2. 

413 i. Deject ivc stcA ring gcxir of motor 
car — Ktunvlcdge of deject .] — Moiu v. 
Hill (1927), 30 W. A. L. It. 56.— AUS. 


PART VII. SECT. 1. 

433 i. lAabilUy dependent on breach 
of duty — Public park close to railway. ] — 
Held : there was no obligation on the 
oorpn. owning the park to build a 
fence to separate it from the railway.-- - 
Hiciiardson V. Canadian National 
Ky. Co.. [1927] 2 D. L. K. 801 ; 32 Con. 
Ry. Cas. 411 ; 60 O. L. K. 296.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2. — B. 

445 i. Jhity to gxuird against— Trap 
or lure - Movinfj freight train.] — ^I^inkas 
^ PiNKAs V, Canadian Pacific Hy. 
Co.. [1928] 1 W. W. R. 321.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— C. 

450 vii. .] — Hayman v. City 

Pkoi'ehty Investment Trust Coki’N., 
Ltd., [1929] S.C. (U. L.) 05.— SCOT. 

PART VII. SECT. 2, SUB-SECT. 8. 

454 X. .] — I’lNKAS & PlNKAS V. 


Canadian I’acific Ry. Co., [1928] 
1 W. W. R. 321.— CAN. 

458 i. lAcenscc .] — Acadia Coal Co. 
V. McNeil, [1927] 3 D. L. R. 871 ; 
[1927] S. C. R. 497 ; 33 Can. Ry. Cos. 
49.— CAN. 

458 ii. .] — Edwards v. London 

Midland &; ScornsH Ry. Co., [1928] 
S. C. (Ct. of SesB.) 471.— SCOT. 


PART VII. SECT. 4, SUB-SECT. 1. 

469 iii. .] — A woman went with 

her child two & a half years old to 
the deft-H.’ shoi) to buy clotldug for 
both. While there a mirror fixed in 
the wall, & in front of w'hich the child 
was, fell & injured him: — Held: it 
was a question for the jury whothor 
the mirror fell without any active 
intcrrercnce on the child’s part ; if so, 
that in itself was evidence of negligence ; 
but If not, the question for the jury 
would bo w'hether defts. were negUgeut 
ill having the mirror so insecurely 
placed that it e.ould be overturned liy 
a child ; &. if that (luostion was 

answered in the affirmative, the eliild, 
having come upon defts.* premises by 
th(*ir invitation & for their lienefit, 
would not ije debarred fiDiii i‘ec(jveiing 
l>y reason of his having dii’cclly 
hrougiit the injury upon himself. — 
Sangster V. Eaton (T.) & Co., Ltd. 
(1894). 25 O. R. 78; affd. (1894), 
21 A. R. 624 ; affd. (1895), 24 S. C. R. 
708.— CAN. 
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Vol. XXXVL — Negligence. Cases 478a — 601.' 


Part VIII. Liability of Persons Jointly Interested. 


4.73a. Liability of party in control of proceedings.! i 

— Circumstances {see Aokncy, No. 2318b, ! 
ante) in wliich J/cid .• the landlord was 
liable for the damage, on tlie grounds (inier 
alia) of (a) control of tlie proceedings, & 
(6) a joint tortious enterprise, & (c) that, 
having undertaken the examination, lie was 


under a duty to take reasonable care to avoid 
damage resulting from it, Sc could not escape 
liability by getting some one else to make the 
examination or ])art of it for liim. — Buooke 
r. Bool, [1928] 2 K. B. 578 ; 97 L. J. K. B. 
“'ll ; i:i9 L. T. 37(1; U T. Ju B. 631; 72 
Sol. Jo. 351, D. C. 


Part IX.— Proof 

501, Add. Annotation : — Mentd. Campbell 
Poliak, [1927] A. (L 732. 

565. Add. Annotation : — Reid. Broome v. Acar 
(1928), 138 L. T. 698. 

578. Adil. Annotation .-—liM. MjinelH^si-er Conm. 

V. Parnworth (1929), 4(5 T. \j. It. 85. 


of Negligence. 

580a. - -ITakohovk v. Hitun (1029), 40 

T. li. U. 5{/. 

601. Add. A'}tnotation : — Refd. Gosse Millard v. 
(’anadiiin Government Merchant Marine, 
American C’an (V). v. Same, [1927] 2 K. B. 
432. 


PART VIII. 

474 i. Joint — (Ui-oinnrs of 

vehicle — Nvoliovnt drimno.\ Mc’Ewjin 
V. AluviouR, fP)281 2 1). L. H. 1)58. - 

CAN. 

477 i. What defendavis may he joined 
— Separate tortn .] — IOnoeuby r. ScoTi’ 

Wanganui City, [1928] N. Z. L. If. 

407.--N.Z. 

PART IX. SECT. 1, SUB-SECT. 1. 

sg. Wilful ncijlcjct — A question of law.] 
— Thf; term “wilful ii (‘gleet “ has a 
Hix'cial Bigiiifieance In law, as estah- 
lislKid by judicial deciisioiis, & the 
(luestion whether facts ostublislu'd m 
the ease aruoiuit/(!d to “ wilful neglect “ 
is a qucHtiou of law & not of fa(5t.— ' 
SECUETAIIY of ST\TE V. (tHANAVA 

IjAL-Sri Kisuan (1928), J. \j. 11. 10 
Lab. 329.— IND. 

PART IX. SECT. 1, SUB-SECT. 2. - A. 

sh. Non.-.mit — Unsed 'upoii mmoem 
to interrogatories — Kfject of defendants 
tendering no fur Ihir evidence.] Kiun'i 
V. Palmer, [1928] i W. W. if. 9(;s , 37 
Man. L. Jt. 277.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— B. 

486 i. General rule.] — While the 
geiK^ral rule of law is that a judge may 
withdraw an action for negligeiuje froni 
the jury & non-suit nltf., whia-ii, on tlie 
undisputed facts of (be case, it appeals 
t hat the accident was directly caused 
by pltf.’s own negligence, although 
there may have been, on th(‘ facts, 
some iiegUgencc on tin* part of defts., 
yet this power should not lx; ex(‘rcised 
unless the evidence is so strong that 
it would he win^Uy unreasonabli! for 
the jury to llrid that pltf. had not 
caused the accident by his own negli- 
gence.— Erickson V. Canadian Pacific 
Uy., [1928] 3 W. W. P. (594 ; affq., 
22 Sask. L. 11. 299.— CAN. 

PART IX. SECT. 1, SUB-SECT. 3. 

644 xxil. .] — Held : there Ix'ing 

a dispute as to the fac;ts from which 
1 he inference of contributory negligt'iuje 
was to bo drawn, the (nn‘«tloii was 
properly left to the jury by the trial 
judge for the jury to decide. — ^A nson 
V. Bimok & White Cabs, Ltd., Blac’k 
& White Cabs, J/fd. v. Anson, [1928J 
N. Z. L. H. 321.— N.Z. 

PART IX. SECT. 1, SUB-SECT. 4.— A. 

664 iii. .p -Hoyt’s Proprietary 


Ltd. r. O’tJoNNou, 119281 V. [j. If 
222; (19281 Argus L. If. 117. 10 

C. L If. r»G(; AUS. 

554 iv. .1 Nnn-dircct i<m is n 

ground for granting a now trial (ndN 
wlien it i»ro(hie»*s a \erdicl against the 
‘Vidi'nce — Moi n'i \in r. Kdmonton 
ClT^. (l‘)28| I I) L. Jf. 097 ; |I92H];{ 
W. W If. 270 CAN. 

PART IX. SECT. 1. SUB-SECT. 4. B. 

561 ii. —.1 11 vHuis r. 

A. C. & Co. Pti , J/i’D., (19271 S. A. 
S. If, 131. AUS. 


PART IX. SECT. 1, SUB-SECT. 4. C. 

665 xlv. .J- Pavison v. Conrad 

(1924), 58 N. S. U. 218.— CAN. 


689 xiv. Fault pos.nihly due to 

action of third party.]— Ohservatloiis 
upon the apjdicahility of the maxim 
ns ipsa loquitur in eases wdierc there 
is a ])ossihihtY that f-he fault may be 
due to the action of a third party.— 
MacCreoou, [1927] 

I S. C. 81G. SCOT. 

589 XV. .1 —Henderson v. 

Mair, [1928] C. 1.— SCOT. 

589 xvi. - ' Dangerous article 

, Ihrown from tram.]- Hoffmxn i\ 

I Niiolmen. (|928( 8. If. Q. 301; 22 

I .1. V. Jf. 1 17. - AUS. 

589 xvii. - .J Serkdtt’K v. 
Posner, [19281 I D. L. II. G18 ; [192SJ 
W M. U. 258 , 37 Man. h. if. 

CAN. 


565 xlvi. Anson r. IIlxck 

ik White Cabs, Ltd., II928J N. Z. L. if. 
321.— N.Z. 

565 xlvii. — .] 1)\L(;F/IT^ r. 

.. lf\DJAL KLEO'IRB’ Ifv. (V, 

(1928), G2 (). L. K. GI3 CAN. 


PART IX. SECT. 1, SUB-SECT. 4.-D. 

hi.- luvom lusirr ] Mxkshmxn 
i\ M(’J>owkLL, |1!)2S| S. Jf -"'OS. 

AUS. 

r i. - — 1 — I'EDiJiw r. CvN\- 

DIAN NvTIONVL lf\. <'o, (1928| I 
J). L. IL 77G , G2 O. 1. If. 181. CAN. 

sj. Jhnuaqes asst.ssnl on wrong 
jjritu'iple.] -Whori' damages ha VO been 
assessed on a wrong prmeiiih* a mwv 
trial will he ordered - Puyden i. Ouu 
(1928). 28 S If N. S. W . 21G, 15 

N. 8. W. W. N. 11. -AUS. 


PART IX. SECT. 2, SUB-SECT. 1.— A. 

673 xxvi, .] CiiirPENDALK r. 
WlNNIPEO KLEOTRK’ (’() , 119281 I 

P. L. If. 920 ; 1 1928) 1 W. W. P. 238 ; 
37 Mari. Jj. l^. 207. -CAN. 


ART IX. SECT. 2, SUB-SECT. 1.— B. 

581 xxi. .1 Bl\<’KER V. 

Waters (1928), 28 S. U. X. 8. W. 40G ; 
* K. S. W. W. N. Ill AUS. 


PART IX. SECT. 4, SUB-SECT. 1. 

689 xiii. Tooth m patienVs lung 

fter ertravtion of teeth.] — Held: the 
laxiiB res ipsa loquitur did not apply. 
-Mr^TAOOART V. I*owER«, [J9271 I 
i. L. K. 28 ; 36 Man. L. K. 73 ; 1192G1 
W. W. H. 513.— CAN. 


596 i. Sparks from < 
ther(“ h(‘mg evhlenfM> 
jUKtifv t he lury in draw ing llu‘ infereuee 
that th(' flr(* was oecasioiKMl h> a spark 
from th(‘ (Miginii, it was not, Becessury 
for pllf. to show' iu‘gligi‘ne(' in the 
operation nt lhi‘ (‘iiglm*. Mohw'IOK r. 
PROMNCIAL ( !oNTRA(T|N(} ( '()., J/I’O. 
(1923), 55 (). L. If. 71. CAN. 

g i. .( HritxsjDE r. Reid, 

(P.rjHI 2 I). Jj. 11. 303 CAN. 

sk. Hehuthil of pretrumption.] -Held 
nssuimiig the maxim res ipsa loquitur 
apiilied, dt!fender would still be entitled 
to succeed In r(5sp(‘ct (1) that he had 
olTe-red several reasonable expUinatlons 
of the ae.eident, & so had diseliarged 
the (raa.s laid upon him liy the applica- 
tion of that maxim, & (2) that, in 
any civent, ho had dolimtely disproved 
negligenee on his part. — H enderhon v. 
Mair, [1928] 8. C. 1.- SCOT. 


PART IX. SECT. 4. SUB-SECT. 2. 

tl. Application of twujtdh. ] - There 
being no evidence sliowiug how 
an aecidont happened : Held : the 
maxim res ipsa loquitur did not apjdy. 
Kichardbon V. Canadian NATiONAr. 
Uy. Co., [1927] 2 I). L. JL 801 ; 32 
Can. Uy. Cas. 411 ; GO O. L. U. 29G.- - 
CAN. 

am, .1— The distiiuition between 

cases in wdilch the maxim res ipsa 
loquitur applir^s U those in which the 
cause of the accident is imknovm, 
rciferred to. — M c(Jlintock v. Winnipeg 
Electric Co., [1927J 3 I). L. ll. 519 ; 
[1927] 2 W. W. If. 22G ; 33 Can. Ky. 
Cas. 39 3G Man. L. It. 497.- CAN. 



Cases 628 - 7S2. 


English and Empirr Digest Supplement. 


Part X. — Defences. 


628. Add, Annotation : — Refd. Cleghorn v, Oldham 
(1927), 43 T. L. K. 406. 

633. Add, Annotations : — ^Refd. Dew v. United 
British S.S. Co. (1928), 130 L. T. 628. Mentd. 
Lloyd V, Cook, Ooudge v, Broughton, Simson 
V. Miatt, BaHram v. Brown, Baricer v, Hudson 
[1929] 1 K. B. 103. 

636a. .J — Pltfs., stevedores at the port 

of Tamj)ic(), in Mexico, undeHook to load a 
steamship of defts.’, the Essex Isles, with 
kc^rosine S: gasoline. The cargo being of 
a dangerous character, pltfs., wlio had had 
mucli exj)erionco in handling such cargoes, 
stipulated tliat tliey should have entire con- 
ti’ol of (lie loading. Wldle the loading was 
in progress an explosion occurred, which 
killed & injured many of the workmen engaged 
tV: destroyed the shi]). Thert*. was no direct 
(‘vidence as to the cause of the explosion. 
l*ltfs. broughi. an aciion against defts. for 
damages, Si if- was found as a fact that the 
ex])]osion was caused by a spark made by a 
beam which f(‘ll into the hold, the fall of the 
beam being caused by a blow from a tray 
whi(5h was being hoisted by pltfs. ^ men from 
the hold. Pllfs. (jontended that- if the beam 
had been j)ro])erly secured by bolts it would 
not have falhui. Si. they said that defts. had 
be<‘n negligent in leaving the beam un- 
bolted. Defts. contended that the proximate 
cause of the explosion was the m'gligence of 
]>l(fs. in not hoisting f>he tray with proper 
care, they counter-claimed for the loss of 
t heir ship : — Hc/d ; on the facts the ship- 
owners had not been guilty of negligence in 
leaving the beam unbolted, or that if they 
had b(‘en guilty of negligence in so leaving it 
])ltf. stevedores knew, or ought to have 
known, that the beam was unbolted, & took 
the risk ; the stevedores themselves had | 
been negligent in failing to use proper care 
in hoisting the tray. — (\)mpania Mkxicaka 
De Petuoleo El Agutla v, Essex 
Tuansport Si. Trading Co., Ltd. (1929), 111 
L. T. 100; 34 Com. Cas. 198, (J. A. 

668. Add. Annotation : — Consd. Brooke v, Bool, 
[1928] 2 K. B. 678. 

662a. ; .J — A finn of stevedores emidoyed 

by a shipowner Si a iiorterage co, emxdoyed 
by th(‘ consignee of the sliip’s cargo were 
(‘iigaged in unloading a ship. The cargo 
consisted of bags of mai/.e, wliich were made 
up into loads by the stevedores Sd held 
together by rojie slings provided by the 
stevedores, Si the bags were then raised by 
the stevedores from the hold to a steelyard 
on the deck. The stevedores* duty ended 
with the deposit of the bags on the si»eelyard, 
from which they were transi)oited to the dock 
by l-he poiterage co. by means of a dock 
cram*. The stevedores gratuitously per- 
mitted the porterage co. to use their slings, 
which were ah*eady roimd the bags, for i/he 
transport, of the bags to the dock, & it was 
a matter of mutual convenience that the same 


slings should be used throughout. The 
stevedoi'es employed a servant specially 
charged with the duty of inspecting the slings, 
&, as the stevedores know, the porters relied 
on the care of the stevedores for the safety 
of the slings. A sling broke while the bags 
were being transported fi*om the steel- 
yard to the dock, & the bags fell & killed a 
servant of the irorterage co. In an action 
of damages brought by his dependants against 
tihe stevedores : — Held : in the specif cir- 
cumstances of the case the firm of steve- 
dores owed a duty to the portei’S to see tliat 
the sling was in a fit. condition to take the 
weight, of tlie load entrusted to it, & on the 
facts, the finding of the Lord Ordinary that 
tliey had failed to discharge that duty ought 
not to be disturbed.-- Chapman oh Oj.iveh 
V, Saddler & Co., [1929] A. C. 584; 98 
L. J. P. C. 87 ; 141 L. T. 305 ; 45 T. L. K. 
450 ; 34 Com. Cas. 277, II. L. 

667. Add. Annotation: — Apld. Brooke v. Bool, 
[1028] 2 K. B. 678. 

674. Add. Annotation : — Refd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

695. Add. Annotations Refd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. 0. 57 ; St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140L. T. 1. 

703. Add. Annotation G. W. Ry. v. S.S. 

Mostyn, The Mostyn, [1928] A. C. 57. 

704. Add. Annotation : — Dbtd. G. W. By. v. S.S, 
Mostyn, The Mostyn, [1928] A. C. 67. 

705. Add. Annotations : — Consd. G. W. Ry. v. 

S. S. Mostyn, The Mostyn, [1928] A. C. 57. 
Refd. Witbam Outfall Board v. Boston Corpn. 
(1926), 136 L. T. 766 ; Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 
Mentd. Tolley v. hYy (J. S.) Sons (1929), 16 

T. L. R. 308. 

706. Add. Citations : — Revsd. svb. nom. Great 
Western Ry. Co. v. Mostyn (Owners), The 
Mostyn, [1928] A. O. 67 ; 97 L. J. P. 8 ; 138 
L. T. 403 ; 92 J. P. 18 ; 44 T. L. B. 179 ; 72 
Sol. Jo. 16 ; 26 L. G. R. 91 ; 17 Asp. M. L. C. 
367, H. L. 

Add. Anhotations : — Refd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 
756; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 

722. Add. Annotations : — Consd. Forbes, Abbot Si 
Lennard v. G. W. Ry. (1927), 138 L. T. 286 ; 
G. W. Ry. V. Durnford (1928), 139 L. T. 146. 
Refd. Marbe v. George Edwardes (Daly’s 
Theatre) (1927), 138 L. T. 61 ; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 67 ; 
Livock V. Pearson (1928), 33 Com. Cas. 188. 
Mentd. Marb4 v. George Edwardes (Daly’s 
Theatre) (1927), 43 T. L. R. 460 ; Wallems 
Rederij A./S. v. Muller, Batavia, [19271 2 
K. B. 99 ; Gaze W. H. & Sons v. Port Talbot 
Corim. (1929), 03 J. P. 89 ; Great Western 
Ry. V. Monmouthshire County (■oimcil (1920), 
93 J. P. 142. 


PART X. SECT. 1, SUB-SECT. 2. — . 

**• .1— Reid v. Mimic 

I1»27] 1 D. L. H. 236 ; 59 O. h. ] 
679. - CAN. 


PART X. SECT. 8. 

719 i. Professional assistance 

called in — Local avJdwrUy prodding 
medical aUenlion .\ — Hospital liable for 


the negligence of nurses after an 
operation. — N ybero v. Provost Muni- 
^TPAii Hospital Board, 11927] 1 
D. L. R. 969 ; (1927) S. C. R. 220.— 

CAN. 


man 



VoL XXXVI.— Negligence. Oases 726 — 784a. 


Part XI. — Contributory Negligence. 


726. Add, Annotation Apld. S(ii*vi( (‘ v Sundc*!! 
(1U29), 45 T. L. II. 50<J. 


729, Add. A7motaHo7^.•^ : -Apld. Si^vico v. Simdrll 
(1929)y 45 T. ]j. R.. 599. Consd. Crooner r. 
Bwadling (1929), 4(5 T. L. R. 7:5. 


731. Add. Afinotaiion : — Refd. Tlie V('ctis. 119291 
P. 204. ^ 

735. Add. Annotation : — Apld. Dew v. United 
British S.S. Co. (1928), 139 L. T. (528. 

736a. Jury unable to decide liability.]— In 

an action for damages for personal injuries 
alleged to have been caused by d(‘ft. s 
negligent driving of a motor car, the jury 
found that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was leally 
responsible for the accident : — Held : on this 
verdict judgment could not be given for 
either party. — Servk^e v. vSuNUErj. (i92J)), 
46 T. L. R. 12 ; 73 Sol. Jo. 729, C. A. 

AiiiwUdion : — Expld. Ct»oper v. Swadliup: (19‘2U), IG T. L. 11. 


743. Add. Annotation.^ : — Dbtd. Service v. Sundell 
(1929), 45 T. L. R. 569. Refd. Dew v. United 
British S.S. Co. (192cS), 139 1^, T. 628. 


746. Add. Annotation : — Refd. liargiove r. 
(1929), 46 T. h. R. 59. 


751. Add. ; —Apprvd. Coojier Sw ad- 

ling (1929), 46 T. D. R. 7:5. Apld. Ilargroxe 
V. Burn (1929), 46 T. Ji. R. 59. Refd. The 
Vectis, [19291 V. 294. 

765a. .] — The fact that a man was killed while 

endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that “ the speed must 
be reduced & the car kept carefully under 
control,’* is not evidence of recklessness on 
hi^art amounting to contributory neglience 
sumcient to free the co. from liability for the 
accident, the jury having found that the 


driver of the tramcar was in fault. — T oronto 
Ry. Co. V. Kino, [1908] A. C. 200 ; 77 L. J. 
1*. C. 77 ; 98 L. T. 050, P. C. 

770a. .J -ll.vuGuovE v. Rurn (1929), 46 

T. J.. 11. 59. 

781. Add. A}inotali()nfi ; — Distd. Compania Mexi- 
cana Do Pet roloo K1 Aguila v. Kssox Trans- 
)>ort cV Trading Vo. (1929), 141 D. T. 106. 
Apld. S(‘rvice v. Simdoll (1929), 45 T. D. R. 
569. Consd. Cooper r. Swadling (1929), 46 
T. D. R. 73 ; llargrovo v. Burn (1929), 46 
T. I.. R. 59. 

781a. .] llARCiRovE V. Burn (1929), 46 

T. 1.. R. 59. 

781b. .]-- In an action for damages under 

Jjord Caui])hoirs Aci- brought- by pltf. in 
1 ‘ospoct- of IJio death of lier liushand, who liad 
heon killed in a eollision between his motor 
hieviJe A: (hift-.’s motor car, ihe judge directed 
t h(' jury that-, if they found tluit- tla^ accident- 
\Aas due to tlie U(‘gligonc(' of both parties 
suhstant-ially, there would be contributory 
negligence on the ])art. of the deceased man 
tV both would be to blame, tin* jury would 
]jaA(' to find for dt'ft. : — Held: ^ the jury 
sJiould liave b<*(‘n direet(*d tiiat if the (l(‘ceased 
man was guilty of negligence, but dtdi. could 
by exorcising reasonable eare lia,v(* avoidc»d 
t he ctdhsion, th(‘y were still entitled t-o timl 
for i>ltf. (V)OT*P:ii. v. SwAiUiiNo (1929), 46 
T. U. R. 7 : 1 , C. A. 

782. Add. Annoltftions : — Consd. Tlie Vectis, [1029] 
P. 201. Mentd. The Back worth, [1927] P. 
256. 

783. Add. Annotation : — Refd. The Vectis, [1029] 
W 204. 

784. Add. Annotation ; Refd, (V)opor v. Swadling 
(1929), 16 T. \j. R. 73. 

784a. .1 — llAiujKovE V. Rurn (1929), 46 

T. L. R. 5!). 


PART XI. SECT. 1, SUB-SECT. 1. 

726 ix. .1- Kenzie V. Hart 

(S«ak.), [1927] 3 D. L. K. 83y.~-CAN. 

726 X. .] — Johnston v. MoMor- 

han (B. O.), 119273 4 1). L. Ji. 335 ; 
11U27J 3 W. W. R. 37.— CAN. 

726 xi. .] —Peacock v. Stephens 

(Bask.), [1927] 4 V. h. U. 1057 ; [1927] 
3 W. W. R. 670.— CAN, 


732 Ixviii. .] — ^McLaughlin v. 

hoNG, [1927] 2 D. L. R. 186; [1927] 
H. C. R. 803 ; varying, [1926] 3 D. L. R. 
0 1 8, — CAN. 

732 Ixix. .]- The siutiitoi'y onu.'i 

on driver of a motor oar of showing 
t hat, loss or damage resulting from It h 
use did not arise fmui his Tjogligenci* 
noen not operate to (soinpel tlie el- 
to liold to l>o negligence t,hat which 
'vould not otherwise ho iK'gllgeiiee or 
to reifuHo to give clTcct t,o the defoiico 
of oontiibntory negligence where t-lie 
evidence snnporis it, lint inerels’^ goes 
'0 the burden of proof. — I’ruden r. 
PoxoN, [1928] 3 W. W. n. 215. -CAN. 


PART XI. SECT. 1, SUB-SECT. 2.— A. 

744 xxxii. ,] — Davidqe V. John- 
son & MoDonau^, Ltd. (1926). 69 
N. S. R. 76.— CAN, 

744 xxxUi. .}~Ballantine v. 

Int^national Ry. Co., [1927] 4 
1>. L. R, 951 ; 61 O. L. R. 273.— CAN. 

744 xxxiv. •.]— Where in an 

notion for damages arising out of 


the colllsioii of t,w'i» motor ears at, the 
crossing of two roads it was proved 
that deft-, inul lM*en iieglig<*iit, in not, 
keeping a propel lookout, l)ut it was 
also proved that, the driver of pltf.’s 
car iiaiJ seen (U'ft.’h eai at, a considor- 
ahle instance from tin* crossing, Init 
had ignored it, eonsideriiig as lie was 
on tii(‘ mam road k lia.<I tlie right, (»f 
way li(‘ e,onld eontiiiuc his eonrse . 
Jltid : liie diiver of jdtf.’s oar liad not, 
acted reasonahlv in ignoring the 
approaeliing <;ar on the asHumntion 
that deft, woiilij M*siK*et, Ids rigid, of 
W’ay. iS: be had Im «mi guilty of eontrilm- 
tory negligence wiiieli ilisentitled pltf. 
from Hueeeeding. Ivohinhon Bros. v. 
JIENDKURON, II92K| v\pp D. 138. 

S. AF. 


744 XXXV. .1 Trmok-Bmith a. 
WalteuH (192S), 19 N. Ji If. 351. - 

S. AF. 


744 xxxvi. — .] The fact that the 

gates at a raiivvm erosslng have been 
left opi'n do<‘h not exense, a person 
approac-hlng tin* track from taking 
reasonaldi* jirecautioiib liefoie ciiisslng 
it in order to discoM'r wlietlier a train 
is coming.— M jciiaijnski r. (Janadtan 
]*ACIFIC RATI.WVV (fu., [I928J .J 

w. w. R. 23H. CAN. 


RT XI. SECT. 1. SUB-SECT. 2.— B. 
771 xxxix. SubseQuent woceedinga, 
i23] 4 D. ]j. R. 727 ; 11923] S. C, R. 
) ; [1923] 3 W. W, R. 938. 

io:u 


771 Iv. Healing (A. G.) & 

Co. I^ROPUIKTARY, IjTD. V. HARRIS 
(1927), 39 C L. U. 560 ; [1927] Argus 
L. R. 386.— AUS. 

771 Ivi. .1— l^ENROSE V. Barr 

(B. C.). [19271 4 D. L. R. 407 ; [1927] 
3 W. W. R. 104.— CAN. 

771 Ivii. .J — H,\MM/roN i\ J^al- 
LIHEK IJiri'EL AlJ'I'O 6c 9’\.vi Co., 1/I I>., 
1 1 9281 I 1). li. U. 962 . II92HI 
VV. W. It. 197.- CAN. 


PART XI. SECT. 2. 

782 xvi. .] — Hoare V. IN- 

VERARTTY (1926), 28 W. A. L. R. 125.— 

AUS. 

782 xvll. — .] Erk'khon v. Camp- 

IIELL’8, Ltd. (15128), 39 [i. C. R. 472. — 

CAN. 

h i. (Umtribuiuru NeyLiift rua: Art, 1925 
—A'jipliaation of.\ In ajjplying above 
Act, the (jiicHtions which tlie trial judge 
should ask liimself are : “ By whose 

fault was t lie accident caused '{ By 
one of the parties only, or by both 
parties, if so, in wliat proportions ?’" — 
Harper a. Mc-Lean, [1928] 2 1>. L. R. 
220; [1928] 1 AV. W. B. 444 ; 39 

B. C. R. 126.’ CAN. 

h ii. - Coa/s.]~- Harper v. 

McLean, 1 1928 j 2 D. L. R. 986 ; [1928] 1 
W. W. R. 912 ; 39 B. O. R. 480.— CAN. 

80 . Whnr ncoHot^nce continunua ,] — 
OoMMlriHlONER OK RAILWAYS T. 



Cases 790a— 910. English and Empire Digest Supplement, 


790a. Stevedores loading dangerous cargo — Stipula- 
tion for sole control of loading.] — Compania 
Mexioana 3)e Pktholeo El AtiUiLA v. 
Essex Transpoht A Trading (3o.,IjTD., No. 
0o6a, avie, 

791 . Add, Annotation : — Refd. Canadian Pacific Ry. 
V, Kelvin Shipping Co. (1927), 138 L. T. 309. 

792. Add, Annotation : — Refd. Dee Conservancy 
Board V, McConnell, [1928] 2 K. B. 169. 


798. Add, Citation : — 17 Asp. M. L. C. 117. 

Add, Annotation: — Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. 

803. Add, Annotatioyi : — Refd. Hargrove v. Burn 
(1929), 46 T. D. R. 59. 

807. Add. Annotation: — Generally , Refd. The 
Vectis, [1929] P. 204. 


Part XII. — Damages. 


810. Add, Annotation : — Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

842. Add, Amiotaikm : — Consd. Grinham v, Davies 
(1928), 139 L. T. 379. 

842a. .] — Gowar v. Hales, No. 421a, 

ante. 

842b. .] — It is an established rule of 

practice that, in an accident case, it should 
not be intimated to a jury that deft, is insured 
A, where this rule has been violated, it is 


within the discretion of the judge to discharge 
the jury, at the expense of the party whose 
advocate has violated the rule. — G rinham v. 
Davies. [1929 1 2 K. B. 2d9 ; 98 E. J. K. B. 
703 ; 139 E. T. 379 ; 44 T. E. R. 623 ; 72 
Sol. Jo. 303, I). C. 

842c. .] — Ellis v. Mayhew (M.), Etd. 

(1926), cited in [1929] 2 K. B. at }>. 252 ; 98 
E. J. K. B. at p. 705. 

Anhotatum: — Consd GrinLniii r. Daview, 11929] 2 K. H. 249. 


Part XIII. — Negligence causing Death. 

896. Add. Annotation: — Mentd. Thompson r. 1 910. Add, Annotatioyi: — Apld. Dew v. United 
E. M. A 8. Ry. (Jo. (1929), 98 L. J. K. B. 615. I British S.S. Co. (1928), 139 L. T. 628. 


Skinnku (1927), :J0 W. A. L. 45. - 

AUS. 

PART XI. SECT. 3. 

786 vii. .] — In an action of 

damopres against a corpn., as tho 
statutory anthority charged with the 
duty of providing light In common 
stairs witliin tho city during tlie hours 
of darkness, defenders moved that the 
action shouldbe dismissed as irrelevant, 
in respect that upon her own aver- 
ments pursuer was guilty of contribu- 
tory negligence in going down a stair 
which she knew to be in darkness 
without first obtaining a light : — Held : 
pursuer’s averments did not disclose 
contributory negligeiu'c on lier part 
such as to warrant ilismissal of the 
action. — Jackson v. Glasoovv Corpn., 
U928] S. C. 37.— SCOT. 

785 viii. .) — Knowledge alone of 

the dangerous eoiidillon of premises 
is not a i)ar to a claim l)y an invitee 
against an invltor in respect of an 
injuiT resulting tliei*efrom. {Such 
knowledge is reh‘vant to the question 
of the extent, of the duty of care owed 
by the InvJler; & it is relevant also 
w hin*e there is a defe.nec of volenti 7 um 
fit injurifi or of contributory nogli- 
genee.-' Hoy r. Auckland Harbour 
Board, [1928] N. Z. L. 11, 71G.- -N.Z. 

788 i. Entering vehicle when 

driver percepWdy drunk .] — In an action 
against the driver of a motor car to 
recover dama^ros for injuries sustained 
in a collision caused by the driver’s 
negligence, pltf. is not entitled to 
sncceod where such negligence was due 
to the intoxicated condition of deft., of 
which condition pltf. was aware at the 
time that he accepted the invitation to 
travel in tho oar. — Fin nib v. Carroll 
(1927), 27 S. R. N. S. W. 495 ; 44 
N.-B. W. W. N. 182.— AUS. 


PART XI. SECT. 4. 

791 i, .] —A man who, by 

another’s want of care, iinds hlmsi'Jf 
in a position of iimmnent danger can- 


not bo li(;ld guilty of negligenci5 meicly 
iK'cause in that omergeney iui! do(‘S not 
not. in tlie l)e8t way to avoid tho 
danger.— 'J’nouNTON e, Pihitkr, [1928] 
Apj). D. 398.-- S. AF. 

t i. — -.] — I’ATTERBON V. GOODEB- 

TIAM, [19281 1 D. L. R. 131. -CAN. 

PART XI. SECT. 5. 

803 iv. .] — Tho con- 

tributory negligence of tho driver of 
a vchicJo who is not the servant or 
agent of a passtniger ther(‘ln is no 
(U'fcnct? to an action by the latter for 
damages for personal injunos caused 
bv the negligenct? of another person. — 
ISU^CuLLorn V. Star Construction 
Co., 11928] 1 D. L. R. 970 ; [1928] 1 
W. AV. R. 211 ; 22 Bask. L. R. 231.~ 
CAN. 

PART XII. SECT. 3, SUB-SECT. 1. 

a i. Snm sufficient to give annuity 
equal to annual earnings — Whether 
awarded on wrong principle .] — 
Blouooff V, Canadian National 
Railway (Saak.), [1928] 4 D. L. It. 
29 ; [1928] 2 W. W. R. 519.— CAN. 

St. Loss of limb ,] — Damages to ho 
allowed to pltf., who has sustained the 
loss of part of his leg through tho 
negligence of deft., discussed. — Clark 
y. Wilson, [1926] S. A. S. K. 342.— 
AUS. 

PART XII. SECT. 4. 

BV. Mitigation — Whether contributory 
negligence of plaintiff 7ruiy go in .] — 
In an action for nogUgenee if pltf. is 
held entitled to succeed ho cannot bo 
de])rived of part of tho damages which 
he has proved or of his costs, on the 
gi-ound that he was guilty of oon- 
trlhntory negligence.— B arry v. Win- 
nipeg Electric Co., [1926] 2 W. W. R. 
79J ; 36 Man. L. R. 27,— CAN. 

sw. Payment vyider insurance 

policy.]— In an action by pltf. to 
it'cover damages for the dcstnictlon 
of his (iweJling-house & a qiiantltv 

1032 


of cbaiti'l property (paused by sparks 
emitted from deft.’s steam tug through 
deft.’s negligence; — Held: deft, was 
not entilliul to deduct from tho amount 
of damages found to have been sus- 
tained by pltf. an amomit paid to plli . 
by an insurance oo. imder an iusui- 
anee on tho property. — Brown v. 
McRae (1889), 17 O. R. 712.— CAN. 

sx. .) — Parmer v. Grand 

Trunk Ry. Co. (1891), 21 O. R. 299. — 
CAN. 

PART XII. SECT. 6. 

842 i. Defendant insured against Ha- 
bilUy — Whether court informed thereof.] 
—Walsh r. Peat (N. B.), [1927] 2 
D. L. R. 1120.— CAN. 

842 ii. .] — Although it is, 

as a general rule, improper for counsel 
for pltf., when cross-examining deft., 
to ask whether deft, is entitled to an 
indemnity from an insuranoe co., yet 
special circumstances may justify the 
judge in not withdrawing the case from 
the jury.— Wii^on v. Kent (George) 
& Sons, Ltd., [1928] N. Z. L. R. 166.— 
N.Z. 

PART XIII. SECT. 2, SUB-SECT. 2. 

866 i. Child — Adopted child — Fated 
Accide7its Act, Ji. S, O., 1914 (c. 151), 
s. 2 (a).] — Hovmc v. Lawrence, [1927] 
1 D. L. R. 477 ; 59 O. L. R. 641.— CAN. 

g i. .] — Sisters of deceased are 

not entitled, as such, to the benefits 
of Fatal Accidents Act, 1920 (c. 29) ; 
& the mere allegation that they were 
dependent on him does not bring them 
within the Act. — Shtitz v. Canadian 
National Ry. Co., [1927] 1 D. L. R. 
951; [1927] 1 W. W. R. 193; 21 

Sask. L. R. 345.— CAN. 


PART Xlll. SECT. 2, SUB-SECT. 3. 

o i. .] — W. was injured by falling 

into a gullet, which was in a street 
under the care of an urban district 
council. W. brought no action in his 



VoL XXXVL — ^Negligence. Cases 943 — 944. 


943. Add, Annotation : — Refd. Carling v, I^ebbon, i 

[1927] 2 K. B. 108. I 

944. Add, Citations 2 K. B. 108; 96 , 

L. J. K, B, 515 ; 137 B. T. 255 ; 13 T. L. 11. | 
454. ! 


After this case add : — 

“ — now, Widows’, 

Orphans’ <fc Old Age Contributory Pensions 
Act, 1929 (c. 10), s. 22.” 


lifetime, & died within six months after 
the accident, & in consequence thert'of. 
An action was instituted by the widow 
under Lord Campbell’s Act, 1816 
(c. 93), more than six months after tlie 
accident. & more than eijfht months 
from the death of W. : — Held : pltf. 
was entitled to maintain the action. — 
Walsh v. Ballina Urban District 
Council (1921), 55 I. L. T. 140. IR. 


PART XIII. SECT. 2, SUB-SECT. 7.— B. 

907 ix. ,1 — A claim for damagos 

by a widow or the minor ehildren of a 
pei*son, whoso death Is alleged to have 
been caused by the negligence of deft., 
is not barred by the fact that- the death 
was caused by the combined negligence' 
of the latter & deceased.— Union 
Government (Minister of Railway s) 
V. Lee, [1927 J App. D. 202.— S. AF. 


PART XIII. SECT. 2. SUB-SECT. 8.~-E. 

hi. .1- The dein'iidanis of a 

pei>s(ni who has his life through the 
lu'gligi'uee of deft, are entitled to com- 
pensation onl> f‘»r the niatenal loss 
eansed to them bj the aecuh'iit, iS: 
not. for mental suflVring or distress, or 
to improve tlieir niatiTial jnusiu'ets.— 
SMART a. S. 7\FRir\N ItVH. iV 11 AR- 
BOURS (192S). 49 N. L. j;. 361.- S. AF. 

sa. hHm; imposed vnder Venal Code 
m res 7 )ecl of accident — Taken into 
neronaf.]— N vmu 11 am r. Ciianii 
Kuar (1927), 1. Xi. K. 50 All. i08.— 

IND. 


PART XIII. SECT. 2, SUB-SECT. 8.- F. 

e i. - — .] — Youno a. Canadian 
Pacific Ky. Co. (No. 2) (Sa.slv.), [1927] 
:i. W. W. It. 175.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 9. 

953 i. Verdict not set aside— Tf evi- 
dence in —Flynn v, Irish 

SUO VH MANUFACTUHINa CO., [19281 
1. 11. 525. - IR. 

f i. — -. I Frrzi* v'l'RiCK r. SidiRAM, 

[192S1 I W. W. U. 751. —CAN. 

g i. Ni/i?2cicnr//. 1 —Shtitz v, 

(hVNADiAN National Hy. Co., [1927] 
1 1). L. R. 951 ; 1 1927 J 1 W. W. R. 

. 01 T nANT 


sb. Fatal Accidents Act^ 1920, s, 7 — 
A'eulect to file affldanit under , \ — An 
orcliT dispensing ulth the filing of the 
attklavdt I'oquired under above sect, 
should not Im* made when the result 
of making it would be to prejudice a 
light of (li'ft. which has accrued sluco 
tlie coinineneenient. of the action. — * 
SvAiNiuo.L c. Northern JClevator 
(Jo.. Ltd., 11928] 1 D. L. R. 982 ; 
11928) ;{ W. W. It. 1.3.3.- CAN. 
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NOTARIES. 


PART II. SECT. 2, SUB-SECT. 1. 

sa. TV/io mnv appmni — Whcfhtr local jvdae,}— Columbia Law Soo. r. Stkwakt, 11928] 4 D. L, II. 572. — -CAN. 
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Vol. XXXVI.— Cases 1—367, 


NUISANCE. 


Part I. — Definition, Nature and Characteristics. 


1. Add. Atinoiatiov Refd. VandtMimnt v. Mav- I 18. 
fair Hotel Co. 27 L. (;. U. 752. ’ \ 

31. 

8. Add. Amwiat'lo)\ Consd. Pontardawti Pural 

district Council v. Moon'-Cwyn, 119201 1 (Mi. 66. 

650, 


Add. Annoiaiion : — As io (3) Refd. The Carl- 
garth, The Ctarama, [1027] P. 93. 

Add. A nnohifio)i : — Consd. V^anderjiani. v. 
Ma>faii* llotoU^o. (1920), ^7 Ji. C. \i. 752. 
Add. An}ioln1io>i :—As to (2) Refd. N'auder- 
]m,nl V. Mayfair Hotel (\>. (1929), 27 L. G U. 
752. 


Part 11. — Nuisances in respect of Particular Matters. 


76. Add. A»yif>fatio}} Refd. Croat Western lly. 
V. Monmouthshire' County Ccmncil (1929), 
93 J. P. 142. 

77. Add. Amiotalion : — Consd. Parnworth v. Man- 
chester City Corpn., [19291 1 K. B. .533. 

98a. Hotel kitchen.] — Tlie making or causing of 
such a noise on premises as materially inter- 
feres with the ordinary pliysical comfort of 
a neighbour constitutes an actionable niiis- 
anc(i ; <fe it is no answer to say tJiat the 
best known nu'ans have been taken t.o reduce 
or jirevent the noise complained of or that 
the cause of the nuisance is the exercise of a, 
business or trade in a reasonahh' ik jiiopiT 
manner. In accordance wit h these* i)rinei])l(‘s 
an injunction was granted in an action 
the occu])ier of a liouse abutting on a highway 
to restrain the owners of a neigldiouring liot.<*l 
from causing a nuisance to pltf. by noise 
arising from the hotel kitchen. — ^V andkhi’ANT 
V. Mayfaih lloTKL (\>.. J/ri). (1929), 27 
li. C. B. 752. 

121a. .] — Vandfupant v. Mayfaiu Hotki. 

Co., L'rn., No. 98a, anir. 


134a. Manure manufacture.] — Oahoeix v. New 
(^,uay Bocal Board (1875), 39 .1. P. Jo. 742. 

134b. Rag & bone business.] — P. set up a business 
of a i‘ag tk boru* merchant without leave. 
The bones were stored in bags & removed 
weekly. M^'lie justices having found as a 
fact, that the busine,ss was noxious & ejusdem 
(fcnrris witli those specitloil, convicted P. : — 
Held : the (umviction was right. — Passey 
V. Oxford Bocal Board (1879), 43 .1. P. 
()22, 1). C. 

152. Add. AnutdahoH : Refd. Mancliestor (Jorpn. 
'r. Barnworth (1929), 16 T. \j. It. 85. 

212. After this casi* add : — 

“ - .| also , Bculk' Mfaltii, Vol. 

XXXVriB, p. B.m, Nos. 3:{7, 311.” 

223a. - -.1 Watjas v. United Fuench- 

PoLisiuoKs’ Bond(»n Society (1905), Times, 
Nov. 2Sth. 

232a. Meaning of premises -Overhanging r()ck.] — 

ItCUM. (VUINITL V. 

(iwYN, No. :i61a.. 


Part 111. — Neighbouring Owners 


302. Add. Annoiaiion: — Refd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 
686 . 

311. Add, Annotations: — Distd. St. Anne's Wt'll 
Brewery (k). v. Koberts (J92S), 149 L. T. B 
Consd. l*ontardawe Ilural Distriid- (kmned v. 
Moore-Cwyn, [1929] 1 Ch. 656. Refd. (dan- 
vihe V. Hutton (1927), 44 B. B. 98 ; (B VV. 
Ky. V, 8 . 8 . Mostyn, The Mostyn, [1928] 
A. C. 67. 

316a. Confined to owners In possession.] — 

The doctrine of Bylands v. Fletcher ^ No. 311, 
anfe, has never been applied to affect the 
liability of an owner, who was out of possession 

PART II. SECT. 9 , SUB-SECT. 1 . 

91 i. UuiUlhiff opercUUiUS- Mechatdeal 
drills.] — Daily TELKUUArn (Vj., Ltd. 

T. Stuart (1928), 28 S. It. N. S. W. 

; 45 N. S. W. W. N. 48.- AUS. 

^ 96 i. Dairy — Noisy chums.]— ■ 

McKblvet V. iNVEROARarLL Milk 
Supply Co., Ltd., [1928] N. Z. L. R. 


at the time when the injury took place. — 
St. Anne’s Well Brewery Co. v. Koberts 
(1928), 140 J.. T. 1 ; 92 J. P. 180 ; 44 T. B. K. 
703 ; 26 B. G. K. 638, C. A. 

332. Add. Annotation: — Generally ^ Refd. Scam- 
mi-ll V. Hurley, [1929] 1 K. JB 419. 

353. Add. Amioiation : — Refd. Pontardav’e Kiiral 
Histrict (-ouncil ik Moore-(lwyn, [1929] 
I (Ml 656. 

356. Add. Annotation : — Refd. St. Anne’s Well 
Brewery Co. v. Koberts (J92S), 140 Ji. T. I. 

357. Add. Annotation : — Refd. O’Oedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

673 Iv, po««.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— 

B. (i). 

d i. .] — McCartney v. Miller 

(1905), 7 Terr. L. R. 3C7 ; 2 W. L. R. 
87.— CAN. 

d ii. .]— REvroHER v. Turner 

(Sask.) (1913), 25 W. f R. 136.- -CAN. 


223.— N.Z. 

95 ii, . 1 - Dk’HMAN V. 

Oakland Dairv Cd., 11H29J ID. L. It. 
9; 63 O. J.. R. 111. CAN. 

PART II. SECT. 13. SUB-SECT. 4. 

sd. ffoA/jito/.]— S huttle wo KTH v. 
Vancouver General Hosimtal, No. 
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Cases 369-799. 
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359. AM, Amwiallon : — Consd. Poniardawe llural 
District Council v, !Moore-Gw>Ti, [1929] 1 Oh. 
056. 

363. AM, Amwia1ion,s Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co. (1929), 27 L. G. R. 752. 

364. AM, Annotation : — Consd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 

364a. Maintaining overhanging rock.J — The owner 
of land on whi(;h there is an outcrop of rock 
overhanging a steep slope is not liable for 
(laiiiage caused by reason of portions of that 
i o(;k breaking away & falling down the slope 
if the break is due to natui’al causes, such as 
weathering, the owner has used his land 
in an ordinary way, without any mining or 
quarrying operations. Rocks in such a 
position, though they may become dangerous 
are not “ j)remises in such a. state as to be a 


nuisance ” within Public Health Act, 1876 
(c. 56), S. 91. — PONTARDAWE RuRAL COUNCIL 
V. Mooue-Gwyn, [1929] 1 Oh. 656; 98 
L. J. Ch. 242 ; 141 L. T. 23 ; 93 J. P. 141 ; 
45 T. L. R. 276 ; 27 L. G. R. 493. 

372. Add, Annotation : — As (1) Refd. Manchester 
tbrpn. V, Famworth (1929), 46 T. L. R. 85. 
374. AM, Annotation : — Consd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 

376. Add, Annotations : — Refd. G. W. Ry. v, S.S. 
Mostyn, The Mostyn, [1928] A. C. 57 ; St. 
Anne’s Well Brewery Co. v, Roberts (1928), 
140 L. T. 1. 

386. Add, Annoialion.s : — Consd. Vanderpant v, 
Ma>^air Hotel Co. (1929), 27 L. G. R. 752. 
Refd. Aldridge r. Wright, [1929] 2 K. B. 117. 

389. Add, Annotation : — Refd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 


Part IV. — Remedies. 


438. Add, Annotation: — Refd. liagan Navigation 
Co. V, Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

439. Add, Annotation: — As to (1) Refd. Lagan 
Navigation Co, v, Ijambeg Bleaching, Dy<'ing 
& Finishing Co., [1927] A. C. 220. 

444. Add, Annotations As to (1) Refd. Lagan 
Navigation Co. r. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. Generally, 
Refd. The Carlgarth, The Otarama, [1927] 
P. 93. 

445. Add, Annotation : — Consd. Lagan Naviga- 
tion Co. V, Lambeg Bleaching, Dyeing & 
h’inishing Co., [1927] A. C. 226. 

447. Add. Annotation: — As /o (1) Refd. Salisbury 
k' Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 566. 

465. Add, Annotation Consd. Lagan Naviga- 
tion Co. V, Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

549. Add, Annotations: — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K, B. 776. Mentd 
Oldham v, Sheffield Corpn. (1927), 136 L. T. 
681. 

550. Add, Annoiatio'n Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752. 


567a. .] — Short v, Taylor (1709), 2 Eq. Cas. 

Abr. 522 ; 22 E. R. 441. 

Annotation : — Apld. Williams v. Joraoy (18dl), Cr. & Ph. 91. 

608. Add, Annotation : — Refd. Lagan Navigation 
Co. V, liambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

609. Add, Annotation : — Refd. I^agan Navigation 
Co. V, Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

612. Add, Annotation : — Refd. Lagan Navigation 
Co. V, Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

613. AM, Citation : — ^25 L. G. R. 1. 

626. Add. Annotation : — Refd. Manchester Corpn. 
V, Famworth (1929), 46 T. L. R. 85. 

660. Add, Annoiaimi : -Refd. Famworth v. Man- 
chester City Corpn., [1929| 1 K. B. 533. 

681. AM, Annotation : — Refd. Graigola Merthyr 
Co. V, Swansea Corpn., [1928] Ch. 235. 

738. Add, Annotation : — Mentd. Akt. Dampskibs 
Steinstad v, Pearson (1927), 137 L. T. 533. 

740. Add, Annotation : — Generally, Mentd. Friern 
Barnet U. D. C. v, Adams (1927), 136 L. T. 
649. 

793. A dd. Annotation : — Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

799. Add, Annotation :■ — Refd. Manchester Corpn. 
V, Famworth (1929), 40 T, L. R. 85, 


PART III. SECT. 2. SUB-SECT. 2.— 
C. (f). 

86. Sparks from 7»arhinf vse^ hy 
dcfnidaid on another^ s land rans^hiy fire 
on plaintiff's land,]--VhZTV v. Snvis 
PAVfNIJ & KoAD OONHTIU;f’'ri()N Oo. 
Pty., Ltd., [1928J V. L. 11. 217 : 
[192SJ Argnis L. 11. 21:L--AUS. 

PART IV. SECT. 1. SUB-SECT. 2.— 
B. (a). 

442 ii. .] McLouohlan r. 

Mautin (]8(M), r> Nild. Ji. II. 44.— 

NFLD. 

PART IV. SECT. 2. SUB-SECT. 2.-B. 

Bg, Liability of joint contriindors. ] — 


certainty that the hospital will he an 
actual nuisance. — S uuttlkworth n. 
Vancouver General Hospital, [1927] 
2 D. L. K. 573 ; [1927] 1 W. W. K. 
476 ; 38 B. C. R. 300.— CAN. 

673 V. — — Pltfs. moved for an 
Injunction to prevent a nuisance, which 
they feared would arise from noise & 
vibration caused by the establishment 
of a factory then in course of erection : 
— Held : as it had not been established 
that the damage apprehended was 
imminent & of a substantial character, 
the claim was premature, — Robertson 
V. UuTHiB Steel Casement Co., Ltd., 
[1927] N. Z. L. R. 826.— N.Z. 


Wliere two or more persons contributo 
in part, only to the creation of a 
nulsanee, (^ach is sevemlly liable. 
Each may ho restrained from doing 
the act which (jontributes to that which 
h(‘coni(^8. in the aggr<*gatn, a nuisance. 
— L'Khtranoe V. The Brisbane Gas 
Co., [1928] S. R. Q. 180.— AUS. 


PART IV. SECT. 2, SUB-SECT. 6.— 
A. (e). 

673 iv. .] — In a quia timet action 

for an injunction restraining the 
establishment of a hospital, on the 
ground that it will constitute a nuisance 
to pltf., he must prove a strong pro- 
bability almost amounting to moral 



Vol. XXXVI.— Cases 1—80. 


OPEN SPACES AND RECREATION GROUNDS. 


Part I. — General Rights of Public. 

1. Add. Antiotalwns Refd. Hue r. Whiteley. tli(20| I Cli. Jid. Mentd. 'I’raltoia r. Tluowor (1020), 

15 T. J.. It. 502. 


Part III. — Powers of Regulation and Management. 

24'a* Power of Public Trustee — ^To sell— Law of witli of access user over same : — 

Property Act, 1925 (c. 20), Sched. 1., Part LIcUl : the yard tSi:, fishes jjhme wore an open 

V. (2).] — The expression “ an open space of space within the par. &; liad vested in the 

land ” in the above par. means any land that Ihiblic f^rustce. Leave ^iveii to the Public 

is unbuilt upon. Trustee to sell same. — lie J^raufoui> Oity 

A small yard & ashes place at the rear of | ruEMisEs, [IDliS] Cli. Id8 ; 13S L. T. 517 ; 
two houses in a town was, immediately befor mmi. Ju' Hkai>foiu) Oity Premises, 

the commencement of the Act, held in un- Scaife v. ITtrric Tiutstee, 97 h, .!. Oh. 84. 

divided shares by the owners of the houses 


Part IV. — User of Open Spaces. 

35, Add, Amioiaiion Distd. .\.-(L v, Sumler- j v. I. It. Oomrs., Eup^lish Uranch Coumsil of 
land Corpn. (1929), 4(5 T. L. 11. 10. 

38. Add, AnnoiaiioriH : — Hefd. I. 11. Oomrs. v, 

Yorkshire Agricultural Soc. (1927), 44 T. 39. Add. AmKdaltou : -Consd. A.-(h v. Sunder- 
L. R. 69. Mentd. General Medical Council 1 land Cbrpn., [1929J 2 Oli. 13(5. 


General Medical Oouncil v. I. H. Oomrs. (1928), 
139 L. T. 225. 
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Cases 2a— 190. 
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PARLIAMENT. 


Part I. — Nature 

2a. .] — It is not tho practice? in Acts 

of i^arliamont to attempt l^o restrain future 
Paj'liainents in their enactments ; & the 

Legislature could not have intended to 
suggest such an object without expressing 
it in very distinct terms (Wildk, (\J.). 
Boden V, Smith (1849), IS I.. J. Cu P. 121 ; 

12 L. T. O. H. 377 ; 13 J. P. 153 ; 13 dur. 
428. 

- "Retd. H. r. Smith (ISTIl). li. H. S (^. H. IIC : 

Jenkins i\ (jroat Oenlral Ry. Cu., 1 1921 J 1 K. B. 1. 

2b. — — — TJie exemption is in general 

t(*rmH. It may have been inteniled to include 
all taxes &> assessments whatsoever, xiresent 


and Powers. 

or futui'e, then imiiosed oi* to be imjiosed by 
any futm’o Act of Parliament. 13 ut even 
if tho exemiition had been enacted in those 
very terms, it is X)]ain that such an enact- 
ment could not have bound futuie Parlia- 
ments (PuANNEU.., J.). -Associated ^^ews- 
PAPEKS, Ltd. London ( -jty CUuipn., [1913] 
2 K. B. 2Sl ; 82 li. J. K. B. 928 ; 108 L. T. 
789; 77 J. P. 273; 11 L. G. U. 554; on 
appeal, [1911] 2 K. B. 003, C. A. md) nom. 
London Gitv Goupn. v. Associated News- 
papers, Ltd., [1915] A. CL 074, H. L. 
Anuolatumn : -liLaTLid, Bank of Emrlund v. London City 
Oorpii. (IHl.'i), sr» Jj. J. K. B. 17 ; VVlifiiman u. Clark 
I191GJ 1 IC. B. 91. 


Part II. — The House of Lords. 


4. Add, A'tuiolalioH -Refd. Ldwards r. A.-(L 
for Ganada (1929), 40 T. L. U. 4. 

22. Annotation : — Delete Wycombe Ordns. v, 
Barton-ui)on-lrwell Grdns. (1926), 43 T. L. R. 
89. 

23. Add. Annotation : — Mentd. Cireen r. Green, 
[I929J P. 101. 

27. Add. Afmoiaiion : — Mentd. Buerger v. New 
York Life Assce. (1927), 90 L. ,1. K. B. 930. 

37. Add. Annotation : — Consd. Campbell v. 
Poliak, [1927] A. C. 732. 

38. Add. Citations [1^27] A. 0. 732 ; 90 L. J. 

K. B. 1093 ; 137 L. T. 056. 

Add. Annotations: — Refd. The Young Sid, 

1 1929] P. 190 ; Clark v. Urquhart, Stracey v. 
LIrquhart (3929), 141 L. T. 043. Mentd. 
Brown v. Dagenham IJ. D. C. (1929), 98 

L. J. K. B. 505. 

39. Add. An notation : — Consd. Campbell v. 
Poliak, [1927] A. C. 732. 

41. Annotation: — For “As to (1) Mentd.’’ read 
“As to (l)Refd.’’ 

Add. Annotation : — As to (3) Refd. Campbell * 
V. Poliak, [1927] A. C. 732. 

59. Add, Annotation : — Mentd. Curran v, Kays, 
[1928] 2 K. B. 409. 

99. Add, Annotation : — As to (1) Refd. Campbell 
V. Poliak, [1927] A. C. 732. 

107. Add. Annotation : — Mentd. Campbell v. 
Poliak, [1927] A. C. 732. 


115. Add. Annotaiioyi : — Mentd. James v. British 
General Insce., [1927] 2 K. B. 311. 

116. Add. Annotation : — Mentd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

126. Add. Annotation: — Mentd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. 1\ 
369. 

135a. .] — In an action by an agent for a claim 

for commission from the purchaser on the 
sale of a business, the trial judge found on 
the facts that the agent had earned his 
commissh n, & his decision was affirmed by 
the ai^pedate ct. : — Held : the concurrent 
findings of the cts. below ought not to be 
disturbed. — Bow’s Emporium, Ltd. v. Brett 
(A. R.) & Co., Ltd. (1927), 44 T. L. R. 194, 
H. L. 

155a. In Admiralty actions — Collision cases — Both 
vessels to blame.] — Canton (Owners) v. 
Rhesus (Owners), [1928] W. N. 214 ; snt) 
nom. The Canton, 31 Lloyd, L. R. 289, H. L. 

Annotation : — Refd. Tho Young Sid, |11)2UJ I*. lUO. 

162. Add. Annotation : — Consd. Campbell v. 
Poliak, [1927] A. C. 732. 

166. Add. Annotations : — ^Mentd. Cushion v. Tre- 
degar Iron & Coal Co. (1927), 20 B. W. C. C. 
454 ; Licwis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v, 
Crawshay (1927), 96 L. J. K. B. 664. 

190. Add. Ayinoiation : — Consd. Re TransfeiT(*d 
(Hvil S(‘rvants (Ireland) Compensation, [1929] 
A. C. 243. 


PART II. SECT. 2, SUB-SECT. 1. 

i:dppeaU from Scottish courts — From Lords of Session — From interlocutory order ,] — Ross v, Ross, [1927] S. O. (H. L.) 4. 
6C0T. 

PART II. SECT. 2, SUB-SECT. 7.--C. 

8S i. Not admitted .] — Portland (Duke) v. Wood's Tbustbbs, [1927] S. 0. (H. L.) 1. — SCOT. 
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Vol. XXXVL— Parliament. Cases 21fr— 487. 


Part III.— The House of Commons. 

215. Add. Annoiaiioti : — Mentd. < Viiioi* v. National 217. Add. Annnlftlion : - Mentd. CotW i\ National 
Union of Seamen, [11129] 2 Vh. 58. UiiHm of Seamen, 1 11)29] 2 (’Ji. 58. 


Part V. — The Legislative Work of Parliament. 


266a. Metropolis Gas Act, 1860 (c. 125).]— 

Wyatt v. Metropolitan Board of Works 
(1862), 11 0. B. N. S. 744 ; 31 L. J. C. P. 217 
142 E. B. 988. 

Annotations : — Apld. Re Skeffiiess & vSt. LooiiHrd'p Train. 
Exp. Hanly (ISSJi), 41 Ob. D. 215. Reid. Re Kent Tram. 
Co. (1879), 12 Oh. D. 312. 

See, also. Companies, Vol. X., p. 1113, No. 
7830. 

261. Add. Ciiaiions : — sub nom. Re Peterson, 


2 Oh. 398 ; 79 1.. ,T. Oh. 53 ; 101 L. T. 
180 ; 73 J. P. 401. 


263a. Metropolis Gas Act, 1860 (c. 125).]— 

Wyatp V. Metropoutan Board op Works 
(1802), 11 (J. B. N. S. 7J4 ; 31 L. ,1. C. P. 
.iji; 142 K. B. 988. 

Amu flat ions. Apld. Re 8t Loouard’H Tram. (<o., 

'■ jt>. Ilanlv (ISHS), 11 ('ll D. 215. Refd. Re Kent 
Tram. C’o. (1H79), 12 Ch. D. 312. 


Part VII. — Privileges of Parliament. 

365. Add. A miolat ion Refd. Re 

C'ivil Servants (Ireland) ('ompensation, [1929 j 437. Aild. iiinohdnm : Retd. Re 'l'i*aiisl(‘n‘(‘(.i 
A. CL 243. Cj\ il Sei*\ai»ts (liM'hmd) CoiiiiMMisation, |19291 

398. Add. Annotation : — Mentd. More v. Weaver 
[1928] 2 K. B. 520 


PART VIII. 

m (p. 295) i. — Canadfuii smoie - 
Eligibilitu of women,] -The wortlh 


“ ((uallficd iMMsoiih" 111 Hnlisli Nuilli iiiriiilirisliipof I In hcmitr n)’ ( '.iiimlii. 
Am<*rj<*a Act, I S({7, s. 2 1, mcliKb* womrii, Ki»\\ vans r. \ -(i imm; ( ' \n vj» \ ( 1929), 

A', thcTc'foiv, n(nii(‘ji aic cliK^iblc loi J(> 'I'. Jj. K. J. -CAN. 


1039 



Cases 86a— 67. 


English and Empire Digest Supplement, 


PARTITION. 


Part III. — Partition by Agreement. 


35a. — Anon. (1820), 4 Bro. C. C. 

(Belt’s edn.), 284 n. ; 29 E. R. 894, L. C. 

AnruiUUion : — Consd. Bradshaw v. Fane (1856), 4 W. K. 422. 


57. Add. Annotation: — ^Mentd. Turner v. Watts 
(1927), 44 T. L. R. 105. 


PART I. 

h (D 2‘)‘.)) 1 . .1 — It is 

essential for the maintainability of a 
suit for partition that pltf. should be 


in actual or constructive possession of 
the propertlo8.~SAB.TAN Bibi v. Ash- 
ANUiiiA Bepari (1926), I. L. R. 64 
Oalo. 624.— IND. 


PART III. SECT. 9. 

sa. Aftreernent to pay amount in 
equal isat ion — Evidence. PiiEiiRl LT. v . 
I^IIKKILL (1867), 13 Gr. 476. — CAN. 
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VoL XXXVI.- Cases 8— 718a. 


PARTNERSHIP. 

Part I. — Partnership Generally. 


8. Add, Annotations : — Reid. Dominion Iron & 
Steel Go. v, Tnvcrnairn, [1927J W. N. 277. 
Mentd. Frost r. C^islcjn, Frost r. Wilkiiis, 
11929] 2 K. B. Ills ; Mail (‘host or (\)rpn. r. 
Bnttl**, I1929J 2 Ch. 390. 


Part II. — Tests 

43. Add, Annotation Refd. Arseculeratne i\ 
Perera, [1928] A. C. 173. 

44. Add, Annotation : —Refd. Arseculeratne r. 
Perera. [1928] A. O. 173. 

77. Add. Annotation : -Refd. Enp,lisli Itisco. (\». 
V. National Benefit Assce. (V>. (()ni<*ial 
H(‘ceiver), [1929] A. (’. 111. 


9. ^i(1(l. Annotation : — Mentd. (\)llaroy Co v. 

(iilTard. [192SJ (3i. 111. 

21. Add. Annotation : —Mentd. 7»V Debtor (No. 
229 of 1927), [1927] 2 Cli. 3()7. 


of Partnership. 

I 107. Add. Annotation : -As to (2) Refd. Watson v. 
IlaRKitt (1927). 44 T. L. K. 90. 

171. Add. Annotation : — Refd. 7^* Debtor (No. 
229 of 1927), [1927] 2 Ch. 307. 

I 177. Add. Annotation -Mentd. l^owtlierr. Harris, 
1 [1927] 1 K. B. 393. 


Part III. — Creation and Duration of Partnership. 

210. Add. Annotation ; Refd. Foster v. Driscoll, | 213. Add. Annotation : Refd. IhimpluMy v. WTI 
liindsay Attfield, Lind . sa. v r. Driscoll, [1929 1 ! .son (1929), 111 L. T. Ii)9. 

1 K. 13. 470. ‘ 


Part IV. — Relations between Partners and Third Parties. 


442. Add. Annota.t\ori : -Mentd. llougbton v. , 
Notliard, Lowe Wills (1927), 44 T. L. H. 
70. 

449. Add. Annotation: Mentd. H. r. 17., [1928] ; 
P. 206. i 

520. Add. Annotation : -Reid. Smith v. Wood 
(1928), 139 L. T. 250. 

556a. — Contract for work & labour.]— Fltf. 

was directed by the captain ()f a vess(‘l to 
repair it, also to rejiaii' t he lit1ing-ii]> of the 
eat)ins for X)asseiig(‘rs ; afterwards th(*re was j 
an agre(*ment come t-o b('tw<M‘n the part ies 
t.o the elTecf. tfiat d(‘ft. A the caidain sh(>id<l 
heconu' partners in tfa* ultimate profits ; 
(left, did not h(_)ld Jnmself out thai. he wovdd 
h(^ liable for tfi(*se ivpaii-s Hvld : deft, was 
not liable for the repairs t-o th<* v^esstd I 

the cabin fittings. r. S'rEKLio (18;)5), 

25 L. T. O. S. 183. ' 


592. Add. Annotation Mentd. Hardie A Lane v. 
(Miiltern (1927), ilO L. ,1. K. B. 773. 

605. Add. Annotation : Mentd. A Iherriarh* Supply 
Co. r. Hind, 11928] 1 K. IL 307. 

609. Add. Annotation : Mentd. Altxjmarli* Supply 
Co. c. Hind (1927), 43 T. J.. B. 652. 

631a. .| -( 'AMiMUOJ.Ji V. lUii.iJK ( 182:i), Coop. 

J»r. (Vis. .50:i ; 17 F. IL 0)22. 

662. .4dd. Annotation : -Refd. Albemarle Sup])ly 
(Jo. r. Hind, 1192S1 1 K, B. 307. 

718a. Action by partnership In respect of goods 
supplied to partner before creation of 
partnership.] -D(dt.s. contrae.ted in writing 
with first pltf. to sup})ly him with all the 
})rass ashes products! at their mill at a certain 
fixed })rice, tlie ash(*s being agretsl to b(i equal 
to a certain samj)l(‘. Some aslies were 
delivensl, A tlieu 7 )ltf. took co-])ltfs. into 
partnership, A ashes were titdivertid by 


PART I. SECT. 2. 

d i. S. P. Bkojo Lal Saha Banikya 
Bttdh Nath I’YAUiLAii (nrj7), 
I. L. It. .^>.') Calc. 551.- IND. 

PART II. SECT. 3, SUB-SECT. 2. 

43 iii. (Jo-oivncrs of coal louses. I 

i>WIRS 'y. SOHITTTJJ, |11)2K] 1 J-> h. H. 
1-^2 , [I928J W. W. 31. 15S.— CAN. 


PART III. SECT. 3, SUB-SECT. 2. -B. 

237 iii. S. r. AucmaAUy y MrNKK- 
IIANIK (1899), 29 S. C. H. 5()L CAN. 

PART IV. SECT. 1. SUB-SECT. 1.— D. 

sa. JhselmuHr- IVlietliri alternahee 
plea permxsmhle i -CiiuiAT'Joo J.alMih- 
SEit V. Naraindas 
(1928). i. Ji. It- 5*(; (91 IND. 


PART II. SECT. 6, SUB-SECT. 2. 

91 Wd. .]~LOTBINTKRE LbU.CO. 

t'. OORTIN, [1927] 4 D. L. II. 1(57— CAN. 

PART II. SECT. 5, SUB-SECT. 4. 

110 iv. .]— Raqiiunandan Nani/ 

f'^OrHARE V. H 0 RNA 8 .TEE Bezonjeb 
JUmjee (1926), I. L. R. 51 Bom. 342.— 
IND. 

J.H. 


RT IV. SECT. 2, SUB-SECT. 3.- 
B. (b). 

II — hiabihtu of retircit 

AfltT »i (iiss(»liition of 
tueiwhip f-lR* i)' continued 

bhc nanu' Him iiauu*. a iia.rf.ncr who 
1 r('tir(‘d at tUi' diHsolntion ih JiahJc 
>11 a contract made \n the new firm 
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witli a pci’Hon A'ltio lias ]in‘\joiJhl\ 
dealt, wdf.h the old Inin, iniless Unit 
pcPHOii has r(*ecivcd notice of the dis- 
Holution, (‘ven lliontfh puhiie iiotiei* 
]>v ad vortiheUH'nt luis l»een i;i\en. 
.IWALADU'IT K. IhJ.I.Wl e IUnHILM. 
Mo'i’ii.Ar. (1929). li. Jt .0(5 111(' A 1)1). 
174.— IND. 


PART IV. SECT. 3, SUB-SECT. 1. 

»1. Inmrances effected by firin—Firm 
turned into limited company.] — Held: 
there wan such a eliaiigc of interest as 
to invalidate th(^ Insuranees, in the 
al)scn<!c of notification of the change 
to, & assent by, the insurance co.-- 
Peuchen (Jo. V. City Mutual Fire 
Tnhttranck Co. (1891), 18 A. R. 446. — 
CAN. 
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Cases 718a— 1480a. English and Empire Digest Supplement, 


(lefts, to the firm without any new or special 
contract. Neither the ashes supplied before 
the formation of the partnership nor those 
supplied afterwards were equal to sample, 
^ pltfs. commenced an action to recover 
damages in respect of the breach of agree- 
ment : -Held : pitfs. could not recover in 
respect of the deliveries of tishes which took 
j>lace prior to the formation of the partnership. 


but they could do so in respect of those which 
took place afterwards. — Bounty v. Heaton 
(1865), 13 L. T. 238. 

858. Add. Annotations : — Refd. Cumberland v. 
Lanarksliire Tram. Co. (1927), 20 B. W. C. 0. 
780 ; Jenkins v. Jenkins, [1928] 2 K. B. 601. 

869. Add. Annotation : — Refd. Pirie v. Richardson, 
[1927] 1 K. B. 448. 


Part V. — Relations of Partners inter se. 


945a. Of interest In partnership effects & 

profits.] —Wahtnauy v. Shuttlewoktii & 
^rAYUOR (1837), 1 .Tur. 469, L. G. 

952a. — — ^ deed of partnerslii]) pi*ovi<led 

that each original partner could, by will or 
codicil, nominate a qualili(‘d jiei'son as a 
new gciueral paitner ; that th(‘ admission to 
t.h(^ partnership was to lx* suhjecit to the con- 
sent, not» to lx* unreasonably withheld, of 
the genera] partners ; A: tliat. a general ' 
]>artncr or the quahlied nominee, if of ojunion 
that tlie consent to admission had been 
unreasonably withheld, could ^(‘quire the 
matter t-o be ref(‘rred to arbn, An original 
partmer nominated by will K., a qualified 
person, as a new general partner. Vfter the 
d(*ath of the nominator the geix'ral xiart ners 
r(‘fused to admit h\ into tlx* partnershiy). 
F. mad(‘ an application under Arbn. Act, 
JS89 (c. 49), s. 5, asking that^ some fit A: proper 
jierson might be apjiointed to act as 
ai’bitrat-or ; — Held : only a. ])arty to the 
submission could make an ajiplieation under 
sect. 5, A: J^\ was not such a jiarty . — Uc 
Franklin & Swatio^ng’s Auhitratton, 
119291 1 Ch. 238; 98 J;. J. Gh. 101; 140 
L. T. 103. 

955. Add. Annotation : — Distd. lie Franklin At 
Swathling’s Arbitration, [1929] 1 Gh. 238. 


1127. Add. Annotation : — Consd. Naval Colliery 
Co. V. I. R. Gomrs. (1928), 138 L. T. 593. 

1211. Add. Annotation : — Mentd. Livock v. Pear- 
son (1928), 33 Gom. Gas. 188. 

1242. Add. Annotation : — Consd. Manley v. Sar- 
tori, [1927] 1 Ch. 157. 

1370. Add. Annotation : — Refd. Foster v. i)rjs(;oll, 
Lindsay r. At-tfield, Lindsay Driscoll (1928), 
98 L. L K. B. 282. 

1397. Add. A'nnotation : — to (1) Refd. Green r. 
Weatherill, [1929] 2 (^li. 213. 

1459a. Foreign firm — Branch office In England.] — 
Partnership Act, 1890 (c. 39), s. 23, applies 
to a foreign firm having a branch house of 
business in England. — Brown, Janson At Go. 
V. IIUTCHTNRON & Go., [1895] 1 Q. B. 737 ; 64 
L. ,T. Q. B. 359 ; 73 L. T. 437 ; 43 W. R. 533 : 
11 T. L. R. 291 ; 14 R. 354, C. A. ; subse- 
quent 'proceedingSf [1895] 2 Q. B. 126. 

1480a. .] — (1) Where it is not the object of 

a suit to obtain the dissolution of a partner- 
shiy), but, on the contrary, to continue the 
partnership, it is not according to the practice 
of the ct. in the course of that suit to grant 
a receiver manager. (2) Cases, however, 
may arise in which the conduct of deft, being 
such as to ondangei* the existence of the 
partnership concern, the ct. will appoint an 


PART IV. SECT. 6, SUB-SECT. 1.— B. 

737 ii. .] — JJfild : a partner with 

^^hom a contruet liaw bcuxi perbonall> 
lujxle is oiititlod to sue upon that (;on- 
tract in hiH own iiaini!, wilhout Doliiing 
tile eo-partnerH uh pltfb., although tin* 
henetit of Gx* (Hiiitmct. will n*Hult to tlie 
parti x*r.s hi pK lirm. — K avtjiui Mauni- 
KAM V. Panaji DEUieiiANi) 

1. L. H. r)3 Bom. 110.— IND. 

PART IV. SECT. 6, SUB-SECT. 2.— D. 

799 ii. Actwji tn firm name — Whether 
representatives of deceased partner 
necessary parties.! — In a suit against 
a firm In the firm name, the lirm 
having been dissolved to pltf.'s know- 
ledge iiefore the institution of the siut 
by reason of the death of a partner, 
the suit as so framed does not include 
the legal representatives of the deceased 
partner, & it is necessary to add them 
as iiarties in order to oi)tam judgment 
against the private estate of the 
deceased x^artner, as opposed to mere 
judgment against the partnership 
assets. — M athukdas Can.ii Matani 
V. JflBHKAHlM FaZALBHOY (1927), 
I. L. K. 51 Bom. 986.— IND. 

PART V. SECT. 2, SUB-SECT. 2.— A. 

r i. .] — Cole v. Reed (1911), 

29 W. L. R. 786.— CAN. 

r ii. Construction of aorcemml 

— Davis v. Lowuy (1912), 20 \V. L. 11. 
839 ; 3 D. L. R. 157.— CAN. 


PART V. SECT. 2, SUB-SECT. 3. 

917 ii. .] — Where a part-ncr 

dming the partnership, whicli was 
about to expire, re.ceived an offer for 
himself to negotiate for the renewal 
of a lease enjoyed by the i>artnorsliip * 
—Held : he was under no ot)Iigati()U 
to accept the offer for the heneflt of 
the partnership. — Wklzel v. Kain 
(1926), 27 8. R. N. S. W. 140; 44 
N. 8. W. W. N. 17.— A US. 


PART V. SECT. 7, SUB-SECT. 1. 

0 i. Does not belong to individual 

partners .] — Sawyer-Mashey v. 8ouley 
(1914), 29 W. L. R. 454.— CAN. 

PART V. SECT. 8, SUB-SECT. 3. - 
C. (0). 

sd. Whether hound by settlement of 
accounts — After date of assignment.] - 
The assignee of the interest of a xiailiier 
is not boimd by a settlement of accounts 
of the i)artnership, made betiind his 
liack after the datt) of the assignment. 

Vkerappa CriETTy v. Mutiiiaii 
Chetty (1929), 1. Ii. R. 52 Mad. 509.— 
IND. 


PART V. SECT. 9, SUB-SECT. 1. 

1091 i. Jiight of contrihution .] — 
Walker v. Cornell, C^ass. Dig. 
(2nd edn.) 595.- CAN. 
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part V. SECT. 11, SUB-SECT. 1.— 
B. (a). 

Be. Pntfiis on sale of portion of 
iiidividiint share,.] — Mitchell v. (Iorjm- 
LEY (J88r>). 9 (). R. 139 ; affd. (I8S()), 

14 A. R. 55. - CAN. 


PART V. SECT. 12, SUB-SECT. 3.— C. 

1213 i. Production of partnership 
documents — Grounds for refusal —Denial 
of partnership.] Barnam 8inoh v. 
Kapoor Sinoh (1927), 39 B. C. R. 
485.— CAN. 


PART V. SECT. 13, SUB-SECT. 5.— 
H. (b). 

1866 ii. .] — ^Momplb v. Momple 

(1927), 48 N. L. R. 374.— S. AF. 

PART V. SECT. 13, SUB-SECT. 5.— 
H. (d). 

1378 i. Denial of partnership- Onus 
of proof.] — WONO V. Hou, [1928] 1 
W. W. B. 480 ; 39 B. C. R. 425.™ CAN. 


PART V. SECT. 13, SUB-SECT. 8.— 
C. (a). 

sg. Where existence of partnership 
disputed.]- There is no rule of praotloe 
tiiat, where in a suit for dissolution of 
a partnership the exlstcnoc of the 
alleged partnt5rship is denied, the ct. 
will not appoint an int/Crlm receiver 
unless the assets are in danger. 
TA'rK V. Barry (1928). 28 8. R. N. S. W. 
380 ; 45 N. 8. W. W. N. 83.— AUS. 



Vol. XXXVI. -Partnership. Cases 14808-1846. 


interim receivei- & nuanacfer. — Hall r. Hall 
(1850), 3 Mac. (i. 79 ; 20 L. ,1. Ch. 585 ; 
17 L. T. O. S. 11 ; 15 Tur. 303; 42 E. R. 191, 

L. O. 

AnnoUition :—As to (1) Refd. Medwin r. Diicham (1882), 17 
L. T. 250. 

1496a. .]- PlALL V. Kali., No. 1480a, 

ante. 


1604. Add. Annoiaiton ; -Consd. Farey v. Cooper, 
[1927] 2 K. 11. 384. 

1610. \dd. Cifaho)! : -auh umn. (^VRL Ritos., Ltu. 
WKit'^TEK, 52 \V. R. 113. 

1614. ,4(W. ('italioiiK : —iW, L. .r. Oli. .W) ; 137 

L. T. 4(»!», 


Part VI. — Dissolution. 


1654a. Death of partner sending notice before 
notice received — Date of dissoiution of partner- 
ship.] — WJiero a partner st'iids by post a 
notice to the ot.]i(‘r pai'tner to (l(4.f‘rniui(‘ th(‘ 
j»artnorshii> as Iroin the dati' ot the not-ice, ^ 
(ii(^s before the other ])artner r(‘ceives tlu* 
notice, t}i(‘ partriershi]> is (Jissolved, not by 
tlie notice, but by tli(* (.l(‘a.th of the partner 
sending it, inasmueli as tlu* stal.ntory dis- 
vsolutiori by notice is not bronglit about until 
receipt of the notice. In such a case the 
surviving partner has tb(‘ lights which by the 
terms of the ])ai*bncrsiu]» he is to liavo on the 
death of a jiartner duruig tb(‘ partuershij).- - 
Mc’-Leod V. Dowiang (1927), 43 T. E. R. (>55. 

1670a. Partner sending notice ol inteniion to dis- 
solve partnership — Death before notice re- 
ceived by other partner.] — McLiood v. Dowi.- 
ING, No. 1654a, ante. 

Add, Citaiioyh^ Ti. J. tUi. 65; 136 

L. T. 238. 


1841a. For share of “ net profits ” -Dissolu- 

tion by death.! ~A]>ii]t. iV 11. entered into 
pa.rtiicrshi]>, tlu‘ a.rts. [irovidnig that each 
partiicr was (‘iitithil to a salary half the 
“ 11(4- ]>rolit^ ” during i-lic term of the partn(*r- 
ship, A that if ('iti)cr part-ncr died tlic sur- 
viving ])a.rtncr w.iiS for live years to pay t-o 
tin* ('xors. a, Ibird ul tlu' “ net- annual prolits.” 
H. died. A:- the partm'rship was thereby dis- 
solved : -field : tb(* o\}>ression “ net prolit-s ” 
was not- necessarily t.o be int (M-preted as having 
th(‘ sa.nie uKvi-ning m every part ol th(' arts., 
A a.p]»lt., in ealeulating the slia-re of the net 
profits ])a.yable to the (*Kors., was not (mi-itl(‘d 
to d(‘duet anv salary for himself.- -Watson 
r. IUggitt, I192SI A. C. 127; 97 1.. .1. P. C. 
33; 138 Ji. 'r. :i06; 44 T. E. H. 96 ; 71 Sol. 
.]i,. 963, IE l\ 

1845. Add. Aintolnllon Consd. TV4 anley v. Sa-rlori, 
(1927J L Ch. 157. 


PART VI. SECT. 4. 

sp. Hcoistraiion of nirnioratidinn of 
flHHoluUon—Uiuifi Partners/ui) 
trniwn A et. J{. S. O., 1 91 4 (r. 1 99) — Ifffvct 
of. 1 — Dominion Sen \ it Go. v. Wau- 
KICLL, II927J 2 D. L. IL 198, GO 
O. L. H. 1G9.--CAN. 


PART VI. SECT. 1. SUB-SECT. 3. 

si. Dm/A. of parhwr iihtr^^fofc -/as- 
poml of LrUcr(\^t in jnirtnr.r'ihhi asuAs ]-- 
A'r 7^. 8KSS10NH (1SG9), 2 Ob. Oil. 9(>0. 
CAN. 


PART VI. SECT. 1, SUB-SECT. 8. 

sm. Tian'tin' ol iun'invrHl>\)t onsets - 

Sut>j(<tli) fKifimcnt ol ( ristmti Uololt(tes4 

KioiiH ( Hu \ I )Kt)K I ► (187G), JG ( 1‘. 

:ns CAN. 



Cases 39— 222a. 


English and Empire Digest Supplement. 


PATENTS AND INVENTIONS. 

Part III. — “True and First Inventor.” 

39. Add. Ciiaihms .*—11 T. L. U. 545 ; affd. (1027), 48. For “ 8(3 J.. .T. Oh. 468 ” read “ 80 L. .T. Ch. 


96 Tg J. C^h. 470 ; 137 L. T. 704 ; 43 T. L. R. 

717 ; 41 B-. P.0.453, C. A. 

Add A7nintaH()7L:~~'Refd. Mackenzie-Kennedy 63. 
r. Air Council .1027), 138 L. T. 8. 


480.” 

Add. Annoiatwyi : -Refd. Boyce v. Morris 
Motors (1927), 44 R. P. 105. 


Part IV.— Subject-Matter of Patent. 


82. Add. Annoiaiioiis -Mentd. Palmolive Co. (of 
Enp:land) v. Freedman (1927), 44 T. L. R. 86 ; 
English Hop Growers v. Bering, [1 928] 2 K. B. 
174. 

109. Add A7L7ioiai'U}7ifi : — Refd. Re Simon-Carves 
& Robinson’s Patent (1928), 45 R. P. 0.407 ; 
Re Farbenindustrie Akt.’s Apidication (1928), 
4() R. P. C. 271. 

116. Add. Ayenofaiioji : — Refd. Re F'arbcnindtistri(‘ 
Akt.’s Application (1928), 46 R. P. (\ 271. 

117. Add. Amiotfdions : — As io (2) Consd. Sharp 
A: Dohmc Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153; Re Simon-CJarves & Robin- 
son's Patent (1928), 4.5 R. P. C. 707. Refd. 
Boyce v. Morris Motors ( 1 927), 4 1 R. P. C. 1 05. 

134. Add. AiDioiaiton ; -Refd. Adehnann &- Ham 
Boiler Corpn. v. Llam’wst Foundry Co. (1928), 
45 R. P. C. 413. 

138. Add. Ajinoiahoiis : — Refd. Boyce Morris 
Motors (1927), 11 R. P. 105; Sharp A. 
Bohme Inc. v. Boots Pure Brug Co. (1928), 45 
R. P. C. 153. 

142. Add. Ainioialion : — Refd. British TTnit-ed Shoe 
Machinery Co. v. Gimson Shoe Machinery Co. 
(1928), 45 R. P. C. 290. 

147. Add. Aiuioiaiion : — Refd. Parkes Samuel A 
Co., Ltd. V. Cocker Bros, (1929), 46 R. 1\ C. 
241. 

149. Add. Aimolal'ion : — A.*? 1o (3) Refd. Sharp & 
Bohme Inc. v. Boots Pure Brug Co. (1928), 
45 R. P. C. 153. 

162. Add. A7i7uda1io}is As io (3) Consd. British 
Thomson-Houston Co. v. MetropolitanVickers 
Electrical Co. (1928), 45 R. P. C. 1. Refd. 
Pope Appliance Corpn. v. Spanish fliver 
Pulp k Paper Mills, |1929] A. C. 269. 


163. Add. Amudatiov : — Refd. Sharp Bohme 
Inc. V. Boots Pure Brug Co. (1928), 45 
R. P. C. 153. 

187. Add. Armotaihoi : — As io (2) Refd. Rondo Co., 
Ltd. V. Gramophone Co. (1929), 46 R. P. C. 
378. 

192. Add. Annotations Refd. Sharp & Bohme 
Inc. V. Boots Pure Brug Co. (1928), 45 R. P. 0. 
153 ; Heap Samuel k Son v. Biudford Byers’ 
Assocn. (1929), 46 R. 1*. C. 251. 

210a. .] — Held: the patentee had obtained 

a result- sui)erior to any other fit the dat-e of 
the jiatent, k there was good subject-matter 
k the patent was valid.- Rondo Co., Ltd. v. 
Gdamophonk Co., J/pd. (1929), 46 R. P. (% 
378. 

222a. .] — The claim was as follows : “ In a 

coin-controlling vending machine' of the 
kind s<*t forth, m(‘ans for ari-esting the legend 
displaying wheels independently of the auto- 
matic st-op mechanism, Avlu'n'in the usual, 
aut-omat-ically ojierated, locking pawl is 
divided intermediately^ of the length of it-s 
normally upright- end position, t4ie two parts 
being pivoted togtd-her about a transverse 
axis, stops being provided on the jiawl 
h'ver so as to limit th(' jiivotal movement of 
t-he outer portion, k wherein sfiid outei* 
portion is connected by lever, or link k lever, 
mecdianism witdi a key or other handle out-- 
side the mechanism so as to he adapted 
whc'U said key is d(*j>ress(Mj, t-o engage with the 
teeth of the star wheel.” In an action for 
infringement of the patent it was contended 
on behalf of pltfs. that t he patented invention, 
when incori)orat>c*d in a known type of 
machine, changed a game of chanci^ into a 


PART III. SECT. 1. 

13 iii. 8'. P. Davis Log Papi’ 
Patents Co. r. Gathels (P. C.), 
1192714 D. L. P. 95 ; [1927] 2 W.W. P. 
763.— CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

f. Varied. [19271 S. C. 697 ; 44 
R. P. C. 176. 

PART IV. SECT. 1, SUB-SECT. 3.— 
C. (a). 

k i. — — A patented process to be 
valid xnnfit denote inpeniiity of in- 
vention. It is not ononph. in order 
to eonstitnte invention, to (iifloloHo 
sfmu'thiTna: which hnn hecn init dimly 
Heeii before. Pleptrolytio ZlNC J*no- 

PEWS Co V. FUF.NPH'S ComT.EX OrE 


Reducing Co. of Canada, Ltd., 
[1927] Exch. C. R. 94.— CAN. 

sa. Not were merhanieal skill.]— 
Held : the lantern in ipic'Htion was new 
& iiHofiil, & the changes made in the 
ventilation jn th(‘ lantern to control iht‘ 
qiiaiitity & direction of thi* air currents 
W'as not the ri'siilt of mere iiiochanical 
skill, but. reqmred thought, study 
& an inventive mind, & eonstituted 
invention. — ^Adams & Wkstlake Co. v. 
E. T. Wright, Ltd., [1928] Excli. 
C. R. 112.— CAN. 

PART IV. SECT. 1, SUB-SECT. 3. — 
C. (b). 

133 iii. .1 — OuETrLER v. r\NA- 

DI \N iNTERNATroNARl^APER Co., | 192S | 

1044 


2|1).L.R.801 ; 
I1927J 4 1). L. 1 
21.— CAN. 


[1928] S. C. R. 438 ; afftn. 
{. 617 ; II928J Ex. C. R. 


PART IV. SECT. 1, SUB-SECT. 6.— A. 

193 vii. — — .1 — Gukttler V. Can. 
Internat’l Paper Co., [1927] 4 

D. L. R. 617.— CAN. 

193 viii. .] — ^Where a specific 

machine already exists producing cer- 
tain effects, & additions have betiii 
made to such machine to produce the 
same effect in a better manner : — 
Scmhle : a patent cannot be taken for 
the whole inacliine, hut for the improve- 
nont only. -Sherbrooke MAcniNERV 
Co., Ltd. r. IIydraultc Co., Ltd., 
[19271 Exch. C. R. 114.- CAN. 
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fcame of skill, A: Uial. doffs, had used a 
iiiodifiod fomi of plffs.’ i„\ention:- VrU: 
ilie patentees’ idt^a was not. new, no iito- 
bleni had had to Ik* solved in c?UTJ^n^JJ it 
into ellect, ^ ihut all that, the jtatentees had 
done was to efieet a i)erf(‘etlv natural tV 
ordinary workshop alteration m a known 
machine, A:, that the patent was had for want 
of subject-inat-t(‘r I^ionn.vuds L^kukeot Skili. 
('oNTiion do., Ltd. r. Hollovvay 6c Svmj*- 
soN Novklty Co., Jyro. (1112!)), 40 K. i\ C. 
d53. 

231. Add. Annolatinn .‘ -Heid. Mellor v. Beard- 
more (1927), 44 11. V. 0. 175. 

24-6. Add. Amtotatltm :—ReM. Parkes Samuel iV 
Co. V. Cocker JJrtJS. (1929), 40 II. J*. C. 211. 

284. Add. Annotation : — GeyieraUy, Refd. Sharp & 
llohme Inc. v. Boots Pure *i)ruir C^o. (1928), 
45 II. P. C. 153. ^ 

299. Add. Annotation : —Refd. Boycti r. Morris 
Motors (1927), 44 It. P, C. 105.* 

302. Citation :—¥i)V “ 14 B. It. 187, 11. read 
“ 14 T. T.. It. 187, II. L.’’ 

308a. ~. 1 — Held : the apj»lyin^ to a ham btider 

of a rack & catch was the addition of som(‘- 
thing w^hich in itselt had no novelty, & the 
patent was invalid toi* want of *siihject- 
matter. — ^^I dei.mann & Ham Boioek CkntPN. 
V. Llanrwst PouNDity Co. (1928), 45 

R. P. C. 413. 

308b. .J — Held: (1) the first claim as t,o an 

apparatus W'as so vaj^ue as to he had ; (2) a 
combination claimed m the second claim did 
not produce a new^ result, & w^as menOy tin* 
use successively of two pieces ot apfiaratus, 
neither of wliich was patentable, <V:. did no! 
constitute a jiatentable combination, but 
was mere juxtaposition. -Hais’ks r. C'oomdks 
(1928), 45 II. P. C. 237, C. A. 

308c. — — John Wiuoiit A. Kaoj.e 
Ranoe, Ltd. v. Genkiial Gas AppjiIamoes, 
Ltd. (1928), Id II. P. (’. 199, C. A. 

315. Add. Ann otaliofi Retd. Sharj) Hohme 
Tnc. V. Boots Pure Drug Co. (1928), 45 
R. P. (J. 163. 

325. Add. Annotation: — Refd. Hanks r. Coomhes 
(1928), 46 R. P. O. 237. 


351. 

361. 


365. 

372. 

383. 

390. 


j 391a. 

i 


402. 

409. 

412. 

412a. 


327. Add. Atinoiaiion :■ — Refd. Hanks r. tU)ombes 1 
(1928), 45 R. P. C. 237. I 

329. Add. Ayinotation :--Retd. Sharp & Dolum*, 

Inc. V. Boots Pure Drug Co. (1928), 15 
R. P. C. 153. 

336. Add. Annotation: — Refd. Jones A Attw'ood . 

V. National Radiator Oo. (1928), 45 R. P. C. I 

339. Add. Annofrdion Refd. Re Ihgginscm A ; 

Arundel’s Patent (1927), 41 R. P. (5 13i). i 
346. AdA. Annotation : — Refd. Sharp A Dohme , 

Inc. V. Boots Pure Drug Co. (1928), 45 i 
R. P. C. 153. 

349. Add. Annotation: Refd. Saf\(*ans Akt. v. 435. 
Ford Motor Co. (England) (1929), 14 R. Ik , 

49. i 


Add. Annotation : —Reid. Tie CarpmaeVs 
Application (1928), 49 11. P. C. 321. 

Add. Annoiationfi : — Consd. Po])e Appliance 
C(U'j)u. r. S])anisii River i*ulp A Paper Mills, 
(1!>29J \. (\ 299. Refd. Bovee v. Morris 

(1927), If B. J*. C. 105; Mellor v. 
Jh-ardmore (1927), 14 II. P. C. 175; Wright 
(John) A L;igl(‘ Kaugt* v. General Gas 
appliances (1928), [W H, }\ V. 199. 

\dd. Atnndatnni : - Reid. Sharp & Dohme 
Inc. e. Hoots Pure Drug Oo. (1928), 45 
R. P. (5 153. 

\dd. Aftnoiahon : -Generally. Refd. Sharp & 
Dohme Inc. v. Boots Pure Jlrug Co. (1928), 
45 H. l\ C. I5:k 

\d(i. A naotalion — Reid. Re FarlxTiindustrio 
Vkt.’s Application (1928), 49 H. P. C. 271. 

Add. A nn(datit>ns : - d.s* io (1) Consd. l*ope 
\]»])han(‘<‘ (S)]‘pn. r. Sjiamsh Biver J^ulp 
P.ij)(‘r Mills, 1)!>2!>1 \. ('. 2r»9. Generally. 

Refd. Alelloj- r. Bcardmoie (1927), 44 R. 1*. (h 
175. 

.; -Held: tiie speeilieatJon claimed 
the jii’kicess ol iiHMTerisint; tlie cotton in a 
mi\(*il lahi‘i(‘ of cotton A cellulose aetdate 
silk hy appl>ing for that purpose the old 
Jiirnihar procfvss o! mturcrisation ; that it 
was vuily (iiscev(‘ry for tlu* patentee to lind 
that an a])])hcaHon o)’ tin* old process to the 
jiarticular mixt-d fabric did not occasion 
deleteriiuis (‘fleet t-o the etdiulose acetate 
artilicial silk, 6c> tlu* ])atent was invalid for 
WTint <>1 sid>.i(‘et-matter. — lh-:Ai’ (Samuel) & 
Son, JyrD. v. HitADFoui) D veils’ Assocn., 
Ltd. (1929), 19 11. P. C. 251. 

\ naoid! ant : - (h iieealhf. Refd. AlcJlor v. 
Bcardniore (1!)27), 14 11. i\'C. 175. 

Add. Annohthoii: Consd. Wright A Magic 
Bange r. (5(‘n(‘ral Gas At>]>Iiances (1928), 45 
B. P. C. ;M9. 

Add. A7inolulio}i :— Reld. Wright .Tohn A 
l<lagk‘ B-aiig(‘ r. General Gas A})]>lianccs, Ltd. 
(1!)2S), 49, \l, y. C. 199. 

- - -.J-- Whei'e a known ajijiaratus s lirst 

used for a i)aiticular purposes a presumption 
ol j»at.entahle subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of j>urj)ose. New mode of 
us(‘ may be liased on advantage m treatment 
of j)articular materials. -Re Simon-C^arves, 
Ltd. a JtoniNsoN’H I^atent (1928), 45 
ri. P. C. 407. 

.idd. A'nnofation Generally. Refd. Sharp A 
Dohme Inc. e. Boots J^ure Drug (!o. (1928), 
45 R. P. C. 153. 

Ciiafwna: For '“44 II. 1^. (!. ti9,’’ lead “^44 
R. P. C. 397 ; affd. 45 R. P. C. 153, C. A.” 

Add. AnnoLation : —Consd. Siiarp A Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
11. P. C. 153. 


PART IV. SECT. 1. SUB-SECT. 5.-B. 

250 iv. affd^* 11928J 2 1). L. K. 148 ; 
ini28] S. C. K. 8.— CAN. 


part IV. SECT. 1, SUB-SECT. 7. — A. 

270 XX. .1 — Canadian 

Ukneral Electric Co., Ltd. v. Fad a 
Uadio, Ltd., [1927] 2 D. L. II. 911 ; 
d927] Exoh. C. R. 134.— CAN. 


PART IV. SECT. 1, SUB-SECT. 9. A. 

352 viii. djfd , [11)2^1 2 D 31 118 ; 
[1928J S. C Jt 8. CAN. 


352 X. — - — 1 — Beuoeon i' De 

Kerajor Electric; IfipTiMj Co.. Ltd., 
[1927] 3 D. L. It. 99. [1927] Exeb. 
C. 11. 181.— CAN. 

1 f\A tf 


352 XI. - Detroit Uub- 

IBEIi PUonUCTH iNC. V. llEPUBLIC 
ItUBRER Co., [1927] 4 D. L. K. 724 ; 
«;/(/. 1 1928] 9 i). li. It. 81. —CAN. 


352 xii. — — - .] — Nieblo ManU 

FAtTciuNu Co. V. Standard Co., 
[1927] 4 D. L. It. 785.— CAN. 
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467. Add, Annotaiioyi : — Consd. Sharpe & Dohme 
Iri(\ V. Boots Pure Drug Co. (1928), 46 K. P. C. 
3 .53. 

459a. .] - White v. Todd Oil Burners, 

Ltd. (1929), 40 R. P. C. 275. 

472a. .] — It is not enough to show that an 

apparatus described in an earlier specification 
alleged as an anticipation could have been 
used to produce a certain result ; it must 
also be shown that' the specification contains 
clear Si unmistakable directions so to iise it. 
British Thdmson-Houston Go., Ltd. v. 
]\1etr()politaN“Vi(;kers Electrical Co., 
Ltd. (1928), 46 R. P. C. 1, H. L, : ajfq. 8. C. 
svbnom. Metropolitan-Vickers Eijesctrical 
Co., Ltd. v, British Thomson -Houston Co., 
Ltd. (1925), 43 R. P. 0. 70, C. A. 

Aniudaiion Pope Api)liance Oorim. c. Spaiiisli 

Riv<T Pul]! Mills, A. C. 200. 

502a. . I Birtwhistle v. Sumner Enhtn eer- 

ING Co., Ltd. (1928), 40 R. J*. C. .59. 

517. Add, Amtoiidion : — Refd. Wrigbt John & 

Eagle Range v. (ien(Ta.l Gas Aiiplianees, Ltd. 
(192S), 40 P. C. 109. 

518. Add. Aniioiations : -Consd. British Thomson 
Houston Co. V. Metropolitan-Vickers Elec- 
trical Go. (1928), 45 R. P. C. 1. Refd. J*ope 
Aiipliancc Oorj)!!. v. Spanish River l*ulp A 
Paper Mills, [19291 A. i). 209 ; Wright .lohn 
A Lagle Range v. General Gas Ajipliaiices, 
Ltd. (1928), 40 R. P. i). 109. 

566. Add. Annotations : — Refd. Sharpe & Dohrni^ 
Tnc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 153 ; Pojie Appliance (/orpii. v. 
Spanish River Pulp A Paper Mills (1929), 
98 J,. J, r. C. 50. 

559. Add. Annotations : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175 : Pope Appliance 
CorpTi. Spanish River Pulp A Paper Mills, 
11929] A. C. 209. 

560. Add. Annotations : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175 ; Sharp A Dohme 
Inc. r. Boots Pure Ihug Co. (1928), 15 R. P. C. 
153; lli’ Sinion-Carves A Robinson’s Patent 
(1928), 45 B. P. C. 407. 

561. Add. A^motation : — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


574. Add. AnnoUdion : — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 

bSb. Add. Annotations: — Consd. Wright John 
A Eagle Range v. (General Gas Appliances 
(1928), 40 Jl. P. C. 109. Refd. B(»yc(i Morris 
Motors (1927), 44 R. P. C. 105. 

593. Add. Aimotaiions : —As to (3) Refd. British 
Thomson-Hoiiston Co. Metropolitan- 

Vickers Electrical Co. (1928), 45 R. P. C. 1 ; 
Pope Appliance (\)rpri. r. Spanish River 
J’ul}) A PapcT JMills, [192f)I A. i\ 209. 

598. Add. Annotation : --Refd. Jones A Attwood r. 
National RadiaW Co. (1928), 45 R. P. C. 71. 

625. Add. Annotations : —Refd. Sharp A Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
iL P. C‘. 153. Mentd. Parkes Samuel A (\>. 
V. Cocker Bros. (1929), 40 R. P. C’. 241. 

636. Add. Annoiaiion : — Refd. He ITigginson A 
Arundel's l»atent (1927), 44 R. P. C. 430. 

640. Add. Annolaikm -Retd. Sharp A Dohme Inc. 
■ r. Boots Pure Drug Co. (1928), 45 R. P. C. 153. 

659. Add. Ciiaiion : —Ajfd. sub nom. Bimtikh 
Thomron-Huuston Co., IjTd. v. Metro- 
politan- Vickehs ELEcmiicAL Co., lyrj). 
(1928), 45 R. P. C. 1,H. L. 

Add. A nyiotation -Consd. Pope Ai>plianee 
Corpn. V. Spanish River Pulp A Paper Mills, 
[1929] A. 0. 209. 

680a. In an action foi* infringement defts. 

deni(‘(l inlringement, A alleged that tlje 
patent 's^as invalid by reason of {inter alia) 
want of utility. Pltfs. j)roved th(.‘ utility of 
their invention : — Held : the pateni» was 
valid, A had been infi ingcd. -- British 
United Shoe Machinery (k)., liTD. v. 
Lamhert Howarth a Sons, Ltd. & Gimson 
Shoe Machinery Co., Ltd. (1927), 44 
R. C. 513 ; subsequent proceedinqs (1929), 
Ri IL P. C. 315. 

680b. S . P . British United Shoe Machinery Co., 
Ltd. V. Gimson Shoe Machinery Co., T/rn. 
(1928), 45 R. P. C. 290, C. A. 

680c. S. P. Parker S. A Co., Ltd. v. Cockj:r 
Bros,, Ltd. (1929), 40 JL P. C. 211, C. A. 

688a. .] — Rose Street Foundry A 

Engineering Co., Ltd. India Rurher 
Gutta Percha a Telegraph WoitKs (-o.. 
Ltd. (1929), 40 R. P. V. 294, C. A. 


PART IV. SECT. 2, SUB-SECT. 1. 

436 xii. .] — Electrolytic 

Zinc Prcx’ess Co. v. French’s Com- 
plex Ore Kedccinq Co. or Canada, 
Ltd., [1927J Exch. C. 31. 94.— CAN. 

486 xiii. .] — There must be 

a Bubstantial exercise of the inventive 
power, thouerh it may in some cases 
be very slight, to Kiistam a grant for 
a patent for inveuliou. Slight altera- 
tions may produce important results 
& may disclose gi*cat ingenuity. — 
Canadian General Klectiuc Go., 
Ltd. V. Fada Radio, J^td., (1927] 2 
D. L. R. 911 ; 11927] Exch. C. K. 134.— 
GAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) ii. 

528 iii. .]— Gkorgbson v. Urwin 

& Co., [1928] N. Z. L. R. 207.— N.2. 

0 i. — .J Pope Appliance 

Corpn. v. Si-amsh River Puli* A 
]"A 1 *ER 11929] A.C. 209.— CAN. 

0 ii. “ JNoi k'mnnn or nMcd 

hu aim other permn."] - Utid : though, 
as decided iti J*oj)( Jyitdiaim- ('oi'pn. v. 
Spayiish Hirer d* Paper 

IJd.t the ])u])llc use or shI(' for morn 
than a 5 ear previously to the applica- 


tion must be public use or sale in 
Gmada, yet the w’ords “ which was not 
knowm or used by any other person 
before his [appet.’s] invention thcivof,” 
are not qualified by the words “ in 
Canada,” & accordmgly, if it can be 
shown that the invention was known 
or used by any other person in any 
part of the world before the iiivtin- 
tion in Canada, that fact alone would 
ifnder the patent, Invalid. — Canadian 
(general Electric Co., Ltd. r. Fada 
Radio, Ltd. (1929), 46 T. L. R. 18.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) V. 

sj. “ On sale ” — Within Patent Act — 
Wtiat amounts to.] — Semet-Solvay Co. 
V. COMK. OF Patents, [19271 3 D. L. R. 
385 ; [1927] Exch. C. R. 218.--CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

694 li. .] — Canadian General 

JCleotrio Co., Ltd. v. Fada Radio, 
Ltd., [1927] 2 D. L. R. 911 ; [1927] 
Exch. 0. R. 134.— CAN. 

694 lli. .] --Maunder u. Wan- 

OANDi Sash A Doon Faufory & 
Timber Co., Ltd., [1928] N. Z. L. R. 


566. -N.Z. 

PART IV. SECT. 2. SUB-SECT. 2.— 
C. ( 0 ). 

616 iii. .] — Canadian Generai. 

Eleotbio Co., Ltd. ij. Fada Radio, 
Ltd., [1927] 2 D. L. R. 911; [1927] 
Exch. C. R. 134.— CAN. 

PART IV. SECT. 3. SUB-SECT. 1. 

664 ii. ajfd., [J92HJ 2 I). L. R. d 18 ; 
[1928] S. 0 . Jl. 8 . 

683 i. Dcffirj of idiliiy necessary to 
support patent.] — Held : a definite* 
HTnoiint of utility is not reeiuiivd by 
law to sustain an invent, ion ; a slight, 
amomit of utility bedng sufficient. 
Commercial utility is the very essence 
of a patent, & a favourabhs reception 
])y the purchasing public is strong 
evidence of that degivc of utility 
required by law. — I*RKN'riCE v. 
Dominion Rubber Co., Ltd., (1928] 
Exch. O. R. 196.— CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

690 1. Effect of non-iiser.] — Klkotko- 
LYTio ZiNO Process Go. v. 1<"rbnoh*s 
Complex Ore Reducing Co. of 
Canada, Ltd., 11927] Exch. C. R. 94, — 

GAN. 
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Part V. — Application for Patent. 


700a. EfEect of.] — Samples indorsements 

thereon, deposited under Patents & Designs 
Act, 1007 (c. 20), s. 2 (5), ran bt' relied on in 
aid of the interpretation of tht' spocili cation, 
& as effective prior j^ubli cation against a 
subsequent claim.— Notos of Officiai, 
Bulings 1028 (B) (1028) 45. R. P. V. App. iv. 

704. Add. A nnotaiio7i //c Parbeniiidustrie 

Akt.’s Application (1028), 4(5 K. P. i\ 211. 

709a. Power to modify forms.]- The (;omi»- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the purpose for which the> ai(i ]>iimarilv 
intended. —7?r Salles’ Application (1027), 
45 K. P. C. 61. 

717. Add. Anyioialion : — As lo (1) Refd. He Fai lien- 
industrie Akt.’s Application (1028), 4(5 

B. P. 0.271. 

721a. - Order for discovery. | An ap])eal from 

an order for discovery, made by tlie (Comp- 
troller-General of Patents on an op])osed 
application foi* lettei’s patent, lies t.o tlie law 
officer & not to a judge of the High Ct. — lie 
Boberthon’s Application (1029), 46 'i\ L. B. 
17. 

727. For the existing paragraph substitAite th(‘ 
following paragraph ; — 

Injunction to restrain acceptance — Lawful 
ground of objection- Secret processes.”] - 

Where an injunction had biien granted to 
I’estrain appet. foi* a patcuit from disdoMiig 
processes derived from ])ltf. C(»., or from doing 
any act whi(;h might cause* same to be- 
come public or comnioniy known, A tlie 
Comptroller- Gen ej*al refused to undertake* 


^^ll^•n h<* should re‘ee*ive an ai»plication for 
the* acceptaiieT of a e’eimplede specification tei 
e-oihsider siuii injunction a “ lawful ground of 
e»bje'e*ii<m ” b) llic* n.ce*e])t-ane e <d the complete* 
s])e*cifica.t ion witliin Patents & Dejsigns Act, 
1007 (e*. 20). s. 7 (8). e)bjecting to his duty 
]uvscrib(*d by the* Pab'nt Ae*ts beung in any 
vay intt'rfcred with by the ct., the ct. 
granted an injiiiudion restraining the 
(\>iupt ro11('r-(i('ne*ral frenn ace*t*p(ing the ceim- 
])h‘le* s]»e‘citica.tion, a.s under se‘ct. 0, em suedi 
aeHM'ptaru'o, t.lu* matter would be thrown 
e»])en to ])ubhe inspe'ctiem, the spe*cil legation 
being ce>ncerne*el with some* of the pre>cesse*s 
winch, as bciweem pill. cf). A appet., appet. 
Iwui been n*st.raim*d troin dise*h>sing, A. be‘e*aus(* 
the* (\un]>l roller-GeneraJ might ace*eq>t. the 
eonqOete s])e*(‘iru;atie)n on the fe)ot.ing that 
the* injunction a.gainst< a.p])e*t.. weiuld ne>t. e*e)n- 
sliliile a. lawful gi'ound e>f e)bjectie»ii within 
see‘t . 7 (8). On a]))K'al the* S.-G. ein behalf 
ed the* ('oinptrtdl(*r-Ge*mTal unde*rtook that 
the injurietion grantt‘d against- a]>j>ct. weiulel 
be ]>rop(*rly e*oiisi(l creel in dt‘e iding whether 
the spf‘cilicatie>n should be accepted as being 
sonmthmg which might constitute “ a lawful 
greiuTid o1 ol)ji‘ction ” to such acc(*ptanec‘, & 
hy ceinsenit t he o]*ele*r against the (-ompti‘e)ll(*r- 
(lenera,! vas diseiia-rge'd, notie'O ot discon- 
tinuance t-o lx* st*rved upein him. Ajipci. was 
also fuj4lie*r re*strained from i)roce‘(Hlmg with 
Ins ajiplication m addition to the injunction 
.gi’ant«‘d a.ga.mst him in t-lu* c.t. be‘ie)W. — B ex 
(’ e». A- ItKX Kfsfaiujii (k>i{pN. r. MurHiiEAD A; 
(’OMPTKOLLJOR Ol-lNFltXL <IF PaTFN'I’S (1026), 
0(5 L. .1. ('ll. 121 ; 186 L. T. 568 ; 14 B. l\ G. 
88, G. A. 


Part VI. —Specifications. 


773. Add. Annotation : — Refd. He Dreyfus’ Applns. 
(1927), 44 K. P. C. 291. 

776. Add. Annotation : — Mentd. Bondo Go. r. 

Gramophone Co. (1020), 1(5 B. P. (k 878. 
795. Add. Annotation Pojie Appliance* 

Corpri. V. Spanish Biver Pulp A Pape*!* Mills, 
LI 929] A. 0. 269. 

796a. .] — Bose Street Goundry A 

Engineering Co., liTO. v. Imua Hi hhei: 
GuTTA PeRCHA & TELEOKAI'II WkUUvS Go., 
l/TD. (1929), 40 li. V. C. 291, C.A. 

804. Add. Annotations : — Consd. Hanks v. Coombes 
(1928), 45 11. P. C. 287 ; Bose Stree*t Foundry 
A Engineering Co. v. India B-ubber (lutta 
Percha A Tele*gi*aj>h Works (’o. (1929), 1(5 
B. P. C. 294. 

804a. As to apparatus.] — Hanks v. Coombes, No. 
308b, ante. 

810a. .]-~jBe Chemische Fabrik auf Actien 

(VoRM E. SciiERiNo) Patent (1928), 4a 


B. P. C. 403. 

814. Add. Annotation -Refd. Shai’ii A Dohiim 


[ Inc. V. Boots Pure Drug (Jo. (1 928), 15 B-. P. C. 
158. 

I 843. Add. Annotation : He Chemische 

, Fahrik auf Actien (Vorm E. Scheriug) Patent 
(1928), 45 K. P. C. 403. 

1 894a. Suitable drawings What sue.] He Stan- 
dard TEl.EPUejNES A (-AH1.KS, LtD.’s APPLI- 
CATION (1928), 4(5 B. P. C. 188. 

I 910. Add. Annotations : — A.v to (8) Refd. Boyce v. 

; Morris Motors (1927), 44 It. 1*. C. 105. 

' (ieneralJf/^ Refd. Parkes Samuel A (’e>. v. 
(beker Bros. (1929), 46 B-. P. (\ 211. 

I 918. Add, A n7wtaiions : ~-ReM. Melleir r. B<*anl- 
m<»re* (1927), II H. P. C. 175. Mentd. Pope 

1 Appliarme Ceirpri. r. Spanish Hiv^er Puij> A 

I Hape-r Mills, [Vm)] A. C. 2(50. 

I 921. Add. A?inoialiorw : As to ( 1 ) Refd. Medlor v. 

I Jie*ardrnf)re(1927), 44 B. 1*. ( -'. 175; Sharp A 
Dedinie Inc. v. Boeits Pure Drug Cei. (1928), 45 
K. P. (J. 153 ; He Siruon-Carves A Bobinson’s 
j^atent (1928), 45 R. P. C. 407. 


PART VI. SECT. 4, SUB-SECT. 2.— 
A. (b). 

sa. As to 2 )roces 8 .] — The speclficu- 


tioD of a i»atent foi a pnjreHh must 
ooiTit out clcarlv th«* method by which 
tlie* i»rocoHs IS t(» be T»erforiried ho as to 
acdomplisli the ohiect in view. 
liiAn 


Electrolttkj Zinc Process Co. v. 
French’s Comi»lex Ore Reducing 
(J o. OF Canada, Ltd., [1927 J Exoh. 
C. K. 94.— CAN. 
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996. Add. A'iinoiaiions .*— ~Apld. Hanks v. Cootnbes 
(1928), 45 K. P. C. 227. Consd. ]iose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta I'orcha & Telegraph Works Co. (1929), 
40 R. P. C. 294. 

1040. Add. Annoiafion : — Consd. Rose Street 
Eoundiy liingineoring Co. v. India Rubber 
Gutta Percha Telegraph Works Co. (1929), 
40 R. P. C. 294. 

1205a. Order of Court of Appeal in action 

for infringement.]- -Douglah Packing Co. 
(Incokporatkd), Douglas Pectin Cobpn. & 


PosTtJM Co. (Incorporated) v. Evans & 
Co. (Hereford & Devon), Ltd. (1929), 40 
R. P. C. 493, C. A. 

1209. Add. Annofaf/ion : — Refd. lie Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 
310. 

1212. Add. Annotation : — Refd. Sharj^e & Dohme 
Inc. V. Boots Pure Drug Co. (1927), 44 R. P. C. 
307. 

1248. Add. Annotation : — Refd. Boyce v, Morris 
Motors a927), 44 R. P. C. 105. 


Part VII. — Grant of Patent. 


1352a. - - -j A. B.’s Application 

(1902), 19 IL P. C. 403. 

1363a. -.] — The manufacturer of a 

j>articular aiticlc may be regarded as 
interestc‘d in commercial processes for making 
such article marketable ; but an opposition is 
not necessarily admissible, merely because 
it is not frivolous, vexatious or blackmailing. 
— He Clavel’s Application (1928), 46 R. P.C. 
222 . 

1364. Add. Annoiafion : — Refd. Re Olavel’s Appln. 
(1928), 45 R. P. C. 222. 

1369. Add. Annotation : -Consd. Rc Clavel’s Appln. 
(1928), 45 R. P. C. 222. 


1413. Add. Annotation Kpld. Re (W'pmael’s 
Application (1928), 4t) K. P. C. 321. 

1419. Add. Annotation ; -FoUd. He Carpmael’s 
Ai)])lication (1928), 40 R. 1*. C. 321. 

1437. Add. Annotation: — Refd. lie Mooney’s 
Appln. (1927), 44 R. P. C. 294. 

1495a. .] — Re Carpmael’s Application 

(1928), 45 R. P. C. 41L 

1505a. Disclosure of vital documents — ^Time for — 
Not limited to five days provided by rule 48.1— 
Notes of Official Rulings (1929) B. (1929), 
40 R. C. App. hi. 


Part VIII. — Register of Patents. 

1522a. Agreement as to ownership.] — Re Smith's (H. E.) Patent (1929), 40 R. L\ C. 400. 


PART VI. SECT. 4, SUB-SECT. 4. 

965 i. Whether lueemiry to diHtirnnimh 
nordty or improvement — Genn'aJ rule.\ 
-A ])ateiitee, in a jmtont for an 
imi)r()vt>ment on a known device, must 
not throw bis not ho wide as to omit 
to diHulobe honestly what belongs to 
the prior art- as distinct from his new 
claim. — JlicnoKuN v. Dk Kermou 
ELKCT iur Heating Oo., Ltd., 11927] 
3 1). L. K. 99 ; L1927J Exoh. C. R. 3 81. 
—CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

989 i. Necessity for claim.]— (I ) A 
patentee must dell no & limit with 
lireeision what he eJaims to have 
invented, & everything not clearly 
elaiiiied becomes jnihhci juris. 

(2) A patentee must clearly set forth 
the \arious steps in a prooess claimed, 
& if designedly or unskilfully he makes 
it ambiguous, vague or indefinite, the 
patent is bad. — Electrolytic Zinc 
pRocEHS Co. V. French's Complex 
Ore Reducing Co. of Canada, Ltd., 
11927] Exch. C. R. 94.— CAN. 


989 ii. .) — Anything disclosed 

in the spocillcations of a patent, & for 
which no claim is made, becomes 
pubhei juris. — Bergeon v. De Kekmor 
Electric Heating Co., Ltd., 11927] 
3 D. L. R. 99 ; [1927] Exch. C. R. 181, 
—CAN. 


992 i. Necessity fin- clear statement .] — 
Electrolytic Zinc Process Co. v. 
Fiusncit'b Complex Ore Reducing 
Co. OF Canada, Ltd., No. 989 1, ante . — 

CAN. 


k i. Failure to claim advisable addition 
as necessary element of ‘invenliim.f- 
Where in the specification in a patent 
for an oven the patentee states that a 
certain device or addition is advisable 
or preferable, but does not claim it 
as a necessary element of the invention, 
any oven so constructed as to represent 
the invention patented, hut without 
such additional device, will be an 
infringement of the patent. — Semet- 
SOLVAY Co. V. COMR. OF PATENTS, 
[1927] 3 D. L. R. 385 ; 11927] Exch. 
C. R. 218.— CAN. 


PART VI. SECT. 6. SUB-SECT. 1.— A. 

1059 i. General rale- Question jor 
judye Identity of two in rent ions. \ — 
JleM . till* con struct ion of Uk; language 
of t,he speeihcation of a patent is a 
(jnehUon of law for the ct.,&; pltf. eo.’s 
specilicatiori covered not merely the 
premst? im?chanisin described, hut the 
attaiuintiiil- of a novel result, at- which, 
according to the urhit-ratoi’s lindiugs, 
di‘ft.'s machine w'as designed to arrivii 
by means of a jirocess subst-antlally 
equivalent to that discloKcd in pltf. 
co.’k Hpi‘e-ificaliou, such findings in 
eouscqucjicc cstablishmg what, is in 
law an infringement of pltf. co.’s 
patent.- Farmers’ Milking Machine 
Co., Ltd. r. Knait, [1928] N. Z. L. R. 
r)01.--N.Z. 

PART VI. SECT. 6, SUB-SECT. 2.- C. 

1106 i. General rule.] — The language 
in a patent should be liberally con- 
strued with a view to maintaining its 
validity. — Davis Log & Rai^t Patents 
C o. V. Gathels (B. C.), [1927] 4 
D. L. R. 95 ; [1927] 2 W. W. R. 763.— 
CAN. 
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Part X. -Assignment and Devolution of Patents. 


1534a. Agreement for assignment -Whether repre- 
sentation that grantee was “ original 
j niisrepresentatlon.J — 

Held : it had not been proved Uiat a material 
misrepresentation bad been made —Thomp- 
son v. Jefferson (1928), 45 R. p. c. 309, 
P * C. * 


1557a. Of all patents in relation to preparation 

application of gutta percha — What patents 
within agreement.) -Bewley v, Hancock 
(IS.")!)), 0 l)e (^. M. cV G. 391 ; 20 L. T. O. S. 
liOl, 2 .Jur. N. S. 2S9 ; 4 B. 334: 43 
10. U. 1285, !.. G. 


— - ConstrucUon.]-,S'ce Nos. 1555- 1557a, 
post. 


1637. Add, Annotations : — Mentd. Kngliah Hon 
Growers v, Bering, [1928J 2 K. B. 171 ; 
Pa^d.opo^os V, Pax)ad()poulos (1929), 40 


1546. Add. Annotaliom : -Refd. Palmolive (k». ((d 
England) v, Freedman (1927), 4 i T. J,. li. <S0. 
Mentd. English Hop Growers r. Dermg, 
[1928] 2 K. B. 174. 


I By joint owners of patents — Assignments 

I to “ contain covenants by vendors that 

I patents valid—** & such other covenants as 

I may be reasonably required .”] — Sec Gon- 
I TU\CT, Vol. XII., pp. 29, 30, No. 73. 

; 1557b. Assignment of all assignor’s interest in 
i patent -Passes right to apply for extension 
j of term.] -Ur llicAin) cV Scott’s Patent, Jte 
I Scott Beuu>’s I’atent (1927), 45 K. P. G. 
i 31. 

I 1562. Add. Annotalwu : H.s* io (3) Apld. The 
i W. 11. Haudall, [1928] P. 41. 


Part XI. - Licences. 


1590. Add, Citation:- 28 K. P. G. 229. | 1669. Add. {nnoiaho}! : {s to (1) Reid. Von- 

Add. Annotation : — Retd. Lacieosote Alber- i slantineseo r. \i. (1927), 1 1 Ta-x (Jiis. 730. 
man, [1927] 2 Ch. 117. 


1651a. .] -Held: the phrase “ Uie public , 1673a. — .| - (J) No a,idion for a de- 

intcresi ” was to bo construed in its \Milesi ela, ration (.i‘ tin* \ali<lit> ol a patimt, or for 

moaning, iV not simjily with regard to the , (jomjieusa lion loi* user ol tlic* invention by the 

purchasing public.- -i?e' B rownie Wj Helens i (Voun. atramst the Govt, denartment cou- 


( o. OF Great Britain, Ltd. (1929), 15 
T. L. B. 584 ; 40 JL P. V. 4.57. 

A umtfaiton * -Reid. AY L<ieU (‘ \s Af)pli<-:ili(Ui ( 

«H) K. \\ C. 17U. 

1652. Add. An7ioiatlon : — (iencralhj, Consd. Jir \ 
Browmic* Wireless Go. of Groat. Britain 
(1929), 45 T. L. B.. 581. 

1655a. .] — lie Brownie \A’rR.EJjJs.s Go. i 

OF Great Britain, Ltd. (192ti), J5 T. L. IL 1 
581 ; 40 B. P. 0. 457. 1 

Jh not (if ion • Refd. Ar Luc*\\c Radio C'u.Y Apj'lieation ■ 
(lirjy), JO JL i\ 47i). j 

1656a. — ' Question of degree.]- AV Loewe 

Badio Go., Ltd.’s Arim.icatjonr for, tiie ' 
orant of coMinjj.soRY Licences (1929), di» 

B. P. G. 479. I 

1665. Add. Annotation : — Refd. Ue Browni<* Win*- , 
less Go. of Great Britain (1929), 45 T. L. B. i 
584. 

1665a. -- - Undertakings to Comptroller-General 
- -Should not be required.] AV Loiowe Badjo 
Co., Ltd.’s Appjjcations for the grant of 
(X)M ruLSORY Licences (1929), Hi B. 1’. P- j 
479. 


eerued is eoiii])(*tent or ox)en to the patentee 
under i’a, tents A Designs A( t, 1919 (c. 80), 
s. 8, if the C'rown do not consent to its being 
dt'alt witli in proceedings under sect. 8, but 
till* ivnu*dy is by jxitition of right or by 
originating notice of motion addressed io the 
ile])artin(*nt. ’rh(‘ true idleet of sect. 8 is to 
give merely a. right of compensation to the 
pa.t*‘nt(‘e agaanst tin; Grown for the usi* by 
it<b olheers of his invention loi‘ the piirxioses of 
the Grown, A it does not give any riglit in 
itsell U> sue the dii]).)rtiuent conciu’ned. 

(2) A rlaim lor a. declaration oi the \alidity 
ol tla* ]>aiK*ut ih not a. « laim in tort beiiause the 
Gi'own has i-hi* riglit to use the patent on the 
statutory t<‘rms sv‘t out in siict. 8. 

All action in which such a declaration was 
<-la.mied against tJie Air tlouncil, dismissed 
oil the above grounds. -Bowlakd A Mac- 
kenzie- Ivj.nnedy r. Air Council (1927), 96 
L. ,L Gh. 47U ; 137 L. T. 794 ; 43 T. L. K. 
717 ; 4i B. P. G. 453, (L A. 

irtUilton -'iuurallif. Refd. MuckeaiiUi-KonLiucly v. Air 
( 'uiim il ( 11)^7 }, 1.18 L. 'J’. 8. 


PART X. SECT. 3. i 

1546 i. Covenant for payment of ' 
royalhcs by (issLynees — Covenant to ' 
irarrant defend** by asfiiynor.l I 
Gkken V. Watson (1884), lU A. H. | 
JHi.-^-CAN. 1 


D. L. H. 1(181) -CAN. 


PART XI. SECT. 1, SUB-SECT. 8. 


h 1. — 

OUAXNifiLI,. V 
GO O.L. H. rr 
sj:; ; [10281 


Invalidity of puli ni I 
O’Ckdak CIokcn. (1027 
[, ; vaiad ll') 2 S| .( D t I 
H '.12— CAN. 


). 


PART XI. SECT. 1. SUB-SECT. 6. 

sp. Siib -assignment — Position of 

Parties .] — Hill v. Moisan, [1927] 2 


PART XI. SECT. 

16621 . (h ant oj lire 
granted- Lieinee ftt 


2. SUB-SECT. 2. 
nee-— Oil what t( rnm 
— IJon' caleulatcd.] 


— ('ONHOMDATLU WAFF.K (JO., LTU. V. 
1ntI',i:natio\ai. CONF Co., Ltij., 11027] 

, 1 ]> L. H.402 , [10271 S. C. K. 000.— 

, CAN. 

st. Appeal — From Ftthequer Court — 
I I'roceidiUQh under Patent Ad, 1923 
I (e. 23), A‘. urisdielion of Supreme 

i Court of Canada.] (XiNHOjanATED 
I Wafer Co., l/i’ii. v. Interva'i’IOnal 
Gone Co , Lrn., [1027] 1 1). L. ft. 402 ; 
. [1927] 8. C. H. 300. -CAN. 
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Part XII. — Term of Patent. 


1681a. Being beneficial owner.] — lie White 

& Gkay’s Patent (1927), 45 K. P. O. 119. 
1684a. - Interests of foreign shareholders 

acquired by Public Trustee Patents <& Designs 
Acts, 1907-1919, s. 18 (6).| - lie Stirling's 
Patent, JU Stiri.ing Schmidt’s Super- 
heating (^o. (19J0), I.TD.’s Patent (1928), 
4(i K. \\V. 122. 

1687a. Joinder of grantee — Application by 

assignee.] -Where a grantee declines to join 
in an fiiijilication for the extension of the term 
of a patent & lodges notice of opposition, it is 
necessary to join such grantee as a party to 
the summons.-- Kc Beard & Scotia’s Patent, 
7iV Scott & Beard’s Patent (1927), 45 
K. P. C, 31. 

1687b. Discretion of court to dispense with.] - 

V/c DREssLEJt’s 1 *atknts (J^Jo. 2) (1928), 40 
K. P. C. 105. 

1687c. - - - - .J - J\*e Smith's {K. J.) I*a tents 

(1928), 40 B. P. C. 100. 

1687d. - .] -AV Ai.len A Bennett Bros., 

].td. 1’atents (1929), 10 K. 1». C. 297. 

1687e. Assignor.] — He Owen’s Patent (1928), 40 
n. P. C. 222. 

1706a. .I —Re Beard & Scott’s Patent, Be 

Scott Beard’s Patent, No. 1557b, ante, 
1883a. — .)-y/e J lake’s I^atents (1928), 40 

K. P. 0. 185. 

1931. Add, A nvoiaiion : —Mentd, Be Mellinger’s 
Patent, JRc Automatic Telejihone JManufactur- 
ing Co. (1928), 10 II. P. 0. 4. 

1997a. Irregularity in service of advertise- 

ments — Excused.]— Be I’anicali & Brenni’s 
Patent (1927), 44 K. P. C. 509. 

2021. Add, Annoialton : — Retd. Be Chambers’ 
Patent (1927), 44 R. P. C. 832. 

2021a. .J — Be Boityer’s Patent (1928), 45 

K. P. C. 268. 

2023a. Six months after expiry.]- -77c Horst- 

MANN, ilORSTMANN 4^ BDGAR’s I^ATENT 

(1928); 40 K. W C. 1. 

2029a. — - — — .] — Be Morf’b Patent 

(1929), 40 R. P. C. 835. 

2031. Add. Annotation ; -Refd. Be Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 430. 

2036a. .]— i7e British I'homson -Houston 

Co., Ltd.’s 1’atent (1929), 40 R. F. C. 
207. 

2044a. .]— 77c Wadjo’s Patent, 

Be Douglas’ Patent (1929), 40 R. P. C. 518. 


2060a. .J -Be Clyde & Dobbie McInnes, 
JjTd. Patents (1929), 16 R. P. C. 129. 

2062a. - - - - — - Be Gilbert’s Patents 
(1927), 44 R. P. C. 527. 

2062b. .] — Be Western Electjuc Co., Ltd.’s 

I^atents (1927), 45 R. P. C. 117. 

2064a. Loss partly made good by subsequent 

profits.] — An application for an extension of 
the term of a patent was opposed on the 
ground {inter alia) that sales lost during the 
war had been balanced by accumulated de- 
ferred sales after the war : — Held : there 
had been a Joss which had been in part, but 
not wholly, made good by a subsequent gain, 
<fe an extension of two & a half years should 
be granted. — Be Higginson & Arundel’s 
Patent (1927), 44 R. P. 0. 430. 

2064b. — ~ .] — Held : in order to show that 

a loss had been count^erbalanced by subse- 
quent gains, it should be established that, as 
the result of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them, so that, in the post-war years, 
the arrears of orders had been executed in 
addition to the work which would normally 
have been done in the normal development 
of the patent. — Be Bates &> United Shoe 
Machinery Co., IjTd.’s Patent, Be Bates 
Richards & United Shoe Machinery Co., 
Ltd.’s Patent (1928), 46 R. P. C. 270. 

2064c. .] — Be Bouyer’s Patent (1928), 45 

R. P. C. 208. 

2077a. Illness of patentee owing to war.] Be 

Evanovitcii’s J’atent (1928), 40 R. V. C. 
108. 

2090a. .] — 77c Enfield Cycle Co., Ltd. & 

Smith’s Patent (1927), 44 R. P. C. 526. 

2094. Add. Annotation Refd. Be Chambers’ 
Patent (1927), 44 R. P. O. 332. 

2105a. - - -.] — Be Spengler’s Patent (1929), 40 
R. V. C. 331. 

2112. Add, Annotation : — Refd. Be Chambers’ 
Patent (1927), 44 R. P. C. 332. 

2127a. — -.] — Be Mellinger’s Patent, Be Attto- 
MATIC TeI^PHONE MANUFACTURING Co., 
Ltd. (1928), 40 R. P. 0. 4. 

2130a. .] — Be Hogg & Carr’s Patents 

(1927), 45 R. P. C. 120. 

2130b. Three years’ difference in grant — Adjourn- 
ment.] — Be Educational Supply Assocn., 
Lid.’s Patents (1028), 40 R. P. C, 330. 


Part XIII. — Revocation. 


2174a. Prior publication.] -In the case of an 
application for the revocation of a patent 
already granted, n-ppet. must establish his 
case in the clearest possibh? manner, & where 
prior j)ublication is relicid on, it is necessary 
to point to a clear <fe specific disclosure of 


something whicli can fairly be stated to be 
the patentee’s invention . — Be Lowndes’ 
Patent (1927), 46 R. P. C. 48. 

2251a. .] — Be Koernbr’s Patent 

(1928), 45 R. P. C. 442. 


part XIII. SECT. 1, SUB-SECT. 2.— F. 

-.] — Wright v. liEix Telkphonk Oo. (1887), 2 Exch. C. 11. 552. — CAN, 


m i. 
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Part XIV. 

2312. Add. Any\olai‘io)is : — Refd. Sliarpt* Dohiru' 
Inc. V. Boots Pure Drup^Oo. (1928), 15 B. I \ (’. 
15,'! ; l^)l)c Coipn. r. Sjuinish 

Pulp A Paper Milts (1929), 9S L. .1. I*. (’. 59 

2389. Add. An??o/a^ion Refd. JiV lli^^Rinson cV 
Arundel’s Patent (1927), 41 B P. Ct 

2411. Add. Ayimdaiion Mentd. Ito.se SI 
Foundry &[> Engineering Co., Ltd. v. India 
Tlubber Clutta Percha & "Pelegrapli Works 
Co. (1929), 40 R. P. C. 291. 

2479. Add. Annotation: — As to (1) Retd. Bond“ 
Co., Ltd. V. Gramopliont‘ ('o. (1929), p; 
IL W V. 278. 

2556. Add. Annoiahoyi :--Refd. Tlu* Jiixiiter (No. 3) 
(1927), 137 L. T. 333. 

2560. Citatioym : — For “47 Sol. Jo. 305 ” read 
“ 07 Sol. Jo. 305.” 

A dd. Ayinotaiion Ref d. Maclvenzie- K enn(‘d y 

V. Air Council (1927), 138 L. T. 8. 

2587. Add,. Anyintaiion : — Mentd. Loiido ('o., IJd. 
V. Craniophone Co. (1929), Ki R. P. (5 3>78. 

2606a. .] — Lkktophune (V)kpx. v. Bjx-own 

(S. G.), Ltd. (1929), 40 IL P. C. 203; (ifj'd.. 
40 R. 1\ C. 439, C. A. 

2614. ^\dd. Ayinot(dion.s : — Apld. 11 (‘a p Samuel t\ 
Son GradfoJ'd 1 Ivors’ \ssoen. (1929), Ki 
R. P. C. 254. Ref'd. IbiLsli Vnited Shoe 
Maeliinery (5). v. (iiinson SJjoe Maelmw‘]'> 
Co. (1928), 45 IL P. C. 85. 

2652. u\dd. Aymotaiior} : -Mentii. ILnido (’o r. 
Gramophone Co. (1929), 10 IL P. (5 37S. 

2664a. Objection of want of conformity 

between provisional & complete specifica- 
tions. J — Where deft, m a pal ei it action objeets 
to th(‘ validity of jiltl.’s jiatent on tin* ground 
that tliere is a want of eontorinitv between 
t/he xirovisional A ec»in])lote speeiti<*ations. it 
is not sullieient ioj* hini t-o si al t* in lus xiar- 
tieulars of objection tliat tlie jiiMUitani 
(lescrib(‘d in the eoiii]dete spt'Cilieation is not- 
the same as the mventioii dc’sciibtxl in tho 
Xuovisional specilication : h(‘ must statt‘ in 
wiiat the difference consists. Anot.o- 
Ajvu^rican pRUsn Edectuic Luiut Cohpn. r. 
CROMPaw (1880), 31 Ch. I). 152 ; 501.. J - Cn- 
107 ; 55 L. T. 722 ; 35 W. R. 125 ; 3 T. L. L. 
136; (1884-1880), Griinn’s Patent Cases 

34, C. A. 

2697a. — .] — Bthtw^histlk v. Siuvineh 


Infringement. 

Mi (’<>., I/ri>. (Itt28), 10 IL P. f • 
59. 

2761. Add. A)niufalion : Ad m rally, Refd. J^h^rp 
\ Jiolinn* Ine r. Loots Puri' l)rug Co. (19 .jS), 
15 K. P. (5 153. 

2781a. .1 P.uiTisii M’lioMsoN-lloosTON Co., 

J.TD. P.'nKNiiY (P.) A Co., J.TD. (1928), 45 
IL 1*. C. 21S. C. A. 

2824. {dd. {nnolahon:- Mentd. Rose St. 
Ptnindi \ tV h]nnineeijng Co. v. India. Rubber 
(Jutta !5‘r( lia \ ’rci't^raxih Works Co. (1929), 
10 \{. P. C. 2iM. 

2848a. . M vi»siiAi.n A The Lai k Wkh 

Spkim. t5)., L'i'i). r. ^’iir: Cmiwt^ BKi>niN<i 
C(*., \:iiK (I'.tliin, 10 IL W C. 207. 

2944. Aild. Av)a>l(tHini : iU mraUy. Refd. Sharp 
k l)o{nn<‘ lin* Loots Pure Ih’ug (V>. (1928), 
15 IL P. c. 15:;. 

2963. Add. AnnoUtlion : -Refd. Sharp A Dohme 
Ine. r. HojJs Pure Drug t-o. :i9‘28), L> 
IL P. C. 153. 

2967. Add. Aanolal am Held. Id Cliemische 
Fabrik aiif Ad len (N’orin E. Schering) Patent 
(1928), 45 IL P. C. 40*3. 

3081a. To date ol amendment of specifica- 
tion.' IhnTisii r\rn‘:i> Shoe Maciiineuy 

(\», Ltd. r. (iiiMsoN Shoe Macmiinekv ('o., 
I.TIK (No. 2) (192S), It; IL 15 C. i:i7. 

3092. idd. \ihi(d(dti>>i . Mentd. Pa iki's Samuel 
A Co. r. Ciu ker Lin... (i92!>), 1t‘> ILP.C. 21 1. 

3093. Add. Annolaiunt : Consd. Mellor v. Bi'ard- 
inoiv (1927), 41 IL P. ('. 175. 

3098. Add. Ao}ndaii(ni^ : -Mentd. Boyce r. Morris 
Motors (1927). II IL P. C. It)5 ; Parki'S 
' SarniK’l tV ( '<>. r. ( 'oekc'i* Bros. (1929), 40 
; JL P. C. 211. 

i 3108a. Refusal to grant certificate that validity 
1 in question Whether appeal lies to Court of 
Appeal. N(» apja'al lii s to the Ct. ol Appeal 
, under Jnd. Aet, lS7:i (c. tif>), s. 19, against 

t Im* decision ol a ct. or a judge in an .action 
I'oi* ini ringf'nu'nt ol a- j»atent granting a- 
cort ilieat r un(h*r Patents, Designs A 
Maiks Ad, ISS;; (c. 57), s. 31, tlmt tin* 
' \.didit\ of tin* ]»atent canii' in (pu^stion.- - 

. llAsi.AM FoI'Ndhv a Enoinjoerino Co.^. 

1 l/ri). r. IIxLJ- (LSSS), 20 (L B. D. 491 ; 5/ 


PART XIV. SECT. 1, SUB-SECT. 6. A. 

2337 i. Sale in breach of limited licence 

- Nccesfiity for knowledye <>j liniiialion. I 

- in a suit by a pateniuo of articles 
•itraiiist. a vendor of them for jiifrlnj^e- 
lueiit of pltf.’s patent by selliiiif them 
eontrary to conditions imtioscd bv 
the patentee, It is necessary to allej^e 
m tlie statement of claim that dolt. 
*>c*(iuired the patented articles \Mt,h 
kiiCwledjfe of those conditions. — 
t’oLUMBiA Gramophone iV)., I/rn. r. 
V'oRSEY (1927), 27 S. K. N. W. 21(i , 
i t N. S. W. W. N. 87.— AUS. 

PART XIV. SECT. 2, SUB-SECT. 1.— A. 

2536 iii. Channeu. r. 

P'Gedar CorpN. (1927), CO O. E. E. 
• »2.0 ; varied ri928] 3 IJ L. IE , 
I I02S] s. r. J{. :)42 —CAN. 

PART XIV. SECT. 2, SUB-SECT. 3.- 
C. (a). 

2621 i. Patent irregidarlif obtained 


S':;; 

s. .*20.- CAN. 

26*^1 11 — .th'.i /ici e/ (illidio il IV 

s»W (•" "''r'V'U'vm'k 

Hi; -.HUAI. Ki.i.cn:ii < >> • l-,n ’• 

•! Ji. L. It. 

CAN. 

PART XIV. SECT. 2, SUB-SECT. 3. 

C. (b>. 

riSiTf, 

CJt.Kti- CAN. 

PART XIV. SECT. 2, SUB-SECT. 9. C. 

OQOA i| — — . 1 — I)A\IS 

I 5 . V v\Vr l‘\TKNTS (’<>. r. GATniCLS 


1 2 W. W. R. 763.— CAN. 

i PART XIV. SECT. 2. SUB-SECT. 9. D. 

1 sb. flrub’Hvc dtsroncrahlr af iuiv ol 
1 trial. \ livid • tl»o evidenrr \shiel) It 

WHS .sondit to adthiei’ Jiaviuj^ Im'CIi dis- 
' covi'niblt* Jor the Ix-forc tlu' 

Sm)rernc* (%., vV no ST)ocifii ffnnmds 
lla^ IriK^ been advonci <1 for ibe Rrantini! 
i of the applicH-tion, the motion sboidd 
be dismisMcd, not nit list andh'K any 
1 iniiirv nhieh u 7 >plt.. inidit sutler from 
I tlie evideijec not luivinj^ bi en addueyeil^ 

( at the lieanni.' KNM-r 1 ^ \RMKTW 

AIit.mv*. Mvi'Iiink Co, Jh’o., [1928J 
i N Z. I.. H :ht,s N.Z. 

I 

! PART XIV. SECT. 2. SUB-SECT. 10.— 
D. (a). 

sc hlrjiiratiov of potent .] — An action 
for danuiKes for mfrinKoment of a 
pjitent niJl he, althou^ii the jiatent hM 
__.lKNVNs V. Jenvns, 11927] 
S. ii. Q. AUS. 
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L. J. Q. B. 352 ; 59 I.. T. 102 ; 30 W. It. 407 ; 
4 T. L. R. 350 ; 5 B. P. C. 144, C. A. 

Antmlaium : — Reid. Acutylfiu' Illumiiiutuig Co. v. United 
Alkali Co., [1902J 1 Oh. 401. 

3120a. In an action for infringe- 

ment, the ct. held defts. had not infringed, & 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into question, was granted. — Tecale- 
MiT, Ltd. V. Wakefield (C. C.) & Co., J..TD. 
(1927), 44 R. P. C. 471. 

3120b. -.] — In an action for infringement, 

the ct. lield defts. had not infringed, & the 
action failed. A certificate of particulars of 
objections was granted to defts., & a cer- 
tificate of validity to pltfs. — Tecalemit, Ltd. 
r. Ewarts, Ltd. (1927), 44 R. P. C. 488. 
3137a. — — -.J — PjNtioknap E. G. & Entick- 

NAP ('ONCllETE MACHINES, LtD. V, JiUMRYS, 

Ltd. (1929), 40 R. P. C. 351. 

3150. Add. Aimoiallon Refd. Sharp &: Jhihme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 

3152a. Sale of patented articles below price 

fixed by licence— Plaintiff awarded costs.] — 

(’OLUMBIA PlIONOUHAPH CO., GENERAL V. 

Regent Fittings C-o. (1913), 30 R. P. C. 484. 
3174. Add. Annotations :■ — Refd. British Thomson- 
Houston Co. V. Metro[)oli tan- Vickers Elec- 


3312a. - Stay of proceedings— Pending deter- 
mination of action between other parties.] — 
Multiple Utilities Co., J/tt). v. Sough 
(1929), 40 R. P. C. 402, C. A. 

3343a. Question of fact — Threat may be 


trical Co. (1928), 45 R. P. V. 1; Pope 
Appliance Corpn. v. Sjianish River I^ulp A 
Paper Mfils, [1929] A. V. 2(J9. 

3177. Add. Annolaiion Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 

3184. Add. Annotation : — Mentd. Rose Street 
J^’oundry A Engineering Co. v. India Rubber 
(Sutta i’ercha Telegraph Works Co. (1929), 
40 R. P. 0. 294. 

3185. Add. Annotation: — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

3200. Add. Anyudailon -Refd. White v. Todd Oil 
Burnei-s (1929), 4() R. P. C. 275. 

3212a. Plaintiff failing on issue of infringe- 

ment.] — Tecalemit, Ltd. v. Ewarts, Ltd., 
No. 3120b, ayite. 

3232. Add. Annolaiion : Mentd. Hondo Co. v. 
(b*amo])Jione Co. (1929), 40 R. J\ C. 378. 

3261. Add. Annotation : — Mentd. l\ose Str(*et 
Eoundry k Enginc'ormg (\>. r. India Huhber 
(lutta P(‘!‘eba k Tt‘l(‘gi‘apb Works ('o. (1921)), 
40 R. P. C. 29L 

3283. Add. A nnotat ions : —Jietd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175 ; Sharp k Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 R. P. C. 
153 ; Re Simon-Carves k Robinson’s Patent 
(1928), 45 R. P. C. 407. 


Proceedings. 

implied from words used.] — L una ADvicims- 
iNO Co., V. Burnham k Co. (1928), 45 
K. P. C. 258. 

3353a. - .| - Tibo PRuDUCTfS ('o., Ltd. v. 

Salt (1929), 10 R. P. C. 451. 


Part XV. — Legal 


Part XVI. — International and Colonial Arrangements. 

3432. Add. Annotation : — Generally, Refd. Sharpe 3434. Add. Annolaiion : — Generally, Refd. 3’atter- 
k Dohme Inc. v. Boots Pure Drug Co. (1928), sail r. Sladen, L1928] Ch. 318. 

45 R. P. C. 153. 


Part XVII. — Patent Agents. 

3442a. - Inference from correspondence.] - 3443. Add. Annotation : — Refd. Maclean v. 

Thomfson V. Bettinger (No. 2) (1928), Workers’ Dnion, [1929J 1 Ch. 602. 

40 R. P. C. 189, 


PART XVI. 

3426 i. To whom patent granted under 
J niernai tonal Conrent ion- ~ A sm gn 4 :-e o f 
foreign immitor.]- -Tlic riirlit of a foreign 
inventor, who had applied for pro- 
tociion in his own country, to apply 
under PatentH Act, 1903-3000, s. 121, 


for a patent for hi.*^ inventicni in priority 
to other ajipcts. is j)urely personal, 
could not have been (JxerenHod by liis 
assignech in thou* own names prior 
to Patents Act, 1021.— Marcomi’s 
VV lUKLlfiSri TELEaUAPIT Oo., Ltd. V. 
David Jones, Ltd. (1028), 28 8. R. 
N. S. W. 356 ; 45 N. S. W. W. N. 


00.- AUS. 

p. Iiev.sd., [1924] 4 D. L. ll. 484. 

PART XVII. 

sf. Registration of paletd agents — 
tSoliciior in Irish Free IHaie.\- O’Neill 
V. Bkadlev, [1020J I. K. 422.“ -IR. 



Vol. XXXVn.— Cases 30 -178. 


PAWNS AND PLEDGES. 

Part II. — Pawns at Common Law. 


30. Add, Anriotations : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. JL. II. (>52 ; lle])ublica 
de Guatemala v, Nunez, [1927 J 1 Iv. B. (U)9. 

138. Add, Annotation : — Consd. Weld v, Beire 
(1928), 97 L. J, Ch. 399. 


146. Add. Annolafion : - Refd. Bowther r. Harris, 
I1927J 1 R. B. 393. 

168. idd. A)nmtaho)i ;--Consd. T.ake v. Simmons, 
11927] A. C. 487. 

171. Add. Annotation : —Refd. IjOwt-htM* r. Harris, 
[1927] 1 K. B. 393. 


Part III. — Pawns under Pawnbrokers Acts. 


178. Add. Annotation : — Refd. Foster r. Driscoll, Ijimisay r. 

[ 1929 ) I K. B. 479 . 


part II. SECT. 1. SUB-SECT. 2. A. 

e i. .] — In th(i ease of the pledixt^ 

of an mstnuiierit creathiff or evideuein^ 
.1 ri^rht the Uunk^ i)iede:ed must h<' taUt'ii 


to he hotli the lust rtiineid, \ »hi‘ 
md (he han* mstnimtMd wdhoul the 
mn‘ the mere ritrht. withimt the 
ittstrument- Uov vi. Hk. or (^vva»)\ 


A it held, Lindsay v. Dristioll, 


r. 'i’\i.uoi\ II this 1 :t I) L it ir»- 

1 iDisi i \v w it itto . :tl Ali.i. 1. it. 
litt. CAN. 


low 



Cases 7- 268. 


English and Emptrk Digest Supplement. 


PEERAGES AND DIGNITIES. 


Part I.- 

7. Add. A'}n\(d(d'ioii : — -Mentd. .Tames r. British 
(Teneial Itisch., [19271 2 K. B. 'Ml. 

68. Add. Anh<d(dio}Ui : — Refd. Bd wards v. A.-B. 
ior (\‘irDida. (1929). iO L. ft. 1. Mentd. 
Karn worth v. Manchester (Ui \ Corpii., 11929] 
J K. B. riX). 

69, ‘\dd. [nHoiallnn : — Refd. Phi wards r. 
lor ( \'iiiada (1 929), lii "P. B. II. 1. 

89a. .j T)(‘ft. havinjj: \ol<*d at the 

election ol’ Scotcli ])(‘(‘rs : Jlrid : as Scol.ch 
entitled t<) la* discharucod from arrest, 
allhon^Ji hisA’ole lia.d been n]-ot(*st.('d against., 


Peerage. 

his claim to the title disputed, & never 
recognised by the House of TiOrds or at- ct. — 
DroBY V. Stirtjncj (Boud) (18:11), 8 Bing. 
.'Sfi; 1 Howl. 218; 1 Moo. <Sc- 8. 116; 131 
H. II. .‘>21 ; suit Dioby v. Ai.toxandeb, 
1 B. .1. i\ P. 12. 

4viiot/tfion : - Refd. SimiH. i\ (IK.'tT), Miirp. iV,* H. 

268. Add. A inudaiionfi : —(Teyirrallj/. Mentd. 
Buerger r. New York Bib* Assce. (1927), 96 
B. .1. K. B. 936; II. v. Moscovitch (1927), 138 
B. T. is;i. 
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PERPETUITIES. 


Part I. — The Rule Against Perpetuities. 


2. Add, Annofaiicm : — Refd. T\v \"illar, L*ul>lic 
Trustee \\ Villar, [1928J Oh. 47 J. 

19a. .] — Cjjcmenti v, KiELUiNci (1848), 12 

\j, T. O. S. 309. 

29. Add, Ayuiotaiion : — Refd. J. Jl. (^oiuis v 
Hone (1927), 13 Tax (^as. 20. 

53. Add, Citation, : —sub rami. AiiF()Ki>'s ('\si; 
O. Bridg. 581, L. O. 

Add. AnnoUdman Refd. ITovvard r. ]S(<»rfo]lv 
(Duke) (1081), 3 (>^as. in (41. II ; (h.odtith- 
d. Gumall \\(M»d (1710), Willem. 211 , 
Thellusson v. Woodford (L798), 1 227. 

54. Add. AanotalUni .* Refd. llv N'lllar, Public 

Trust^ee v. Villar, [192SJ Oli. 471. 

56. Add, Amadatio)i .-—A,*? io (2) Refd. /?c Villar, 
Public Trustee v. Villar, [192S1 (lb. 471. 

58. Add, Ciiaiinn .'— suhscffaoii prorrrdnans ( 1 7SS), 
2 'J'cmi Kep. 241 ; 2 Bio. C'. O. 314, Ji. (!. 
Add. Amadafiov : -Refd. Jlc Villar, Puldic 
Trustee v. Villar, [1928 1 (!li. 171. 

64. Add, Amiolalioii : — Refd. Uv Panyon, Pan von 
V. Panyori, [1927] 2 (Ui. 201. 

66. Add, AnnoUdion : — Apprvd. A’.c Villar, Oublic 
'Frustee v. Villar, [1929 | 1 Oli. 213. 

66a. Survivor of Queen Victoria’s 

descendants living.] -By ins will dated 
June 14, 1921, <fc confinned by a codied 
of P’eb. 2, 1920, testator, wlio died on SepP 0 
1920, gave his property to liis trustees upon 
ceHain trusts as to incjouie <k. capital for his 
participating issue as tiKU’ein defined, using 
a well knowTi common form so as to tie it/ 
up in such a way that the ca])ital was not to 
vest until the expiration of the yieriod 
ending at the expiration of twenty y(‘ai*s 
from the day of the death of th(^ last survivor 
of all the lineal de/scendants of Her Pa.t.e 
Majesty Queen Victoria vvdio shall be IPmg 
at the time of my death ” : — Held : though 
the existing lives select ed were v<*ry mini(*rous 
& it would be extrt‘inely difficult \ oxpcnsivt' 
in the futuri' to ascertain the dat<‘ of tin* 
survivor’s death, it could nol- be said to be so 
impracticable or beyond the scope of IIk* 
ordinary legal testimony probably iberi 
available as to avoid the trust ah in dap for 
uncertainty or perpetuity, ik- the tiusl 
was valid . — Ur Vilear, PiuiLir Tuustejc r. 
Villar, [1929] 1 (4i. 213 ; 9cS h. .1. (4i. 223 ; 
140 P. T. 90; 45 T. J.. JP 13; 72 Sol. .lo. 
701, 0. A. 

67, Add. AnnoWum.^ : — io (4) ApJd. Zf-c Villai-, 
Public Trustee v. Villar, (1928| (4i. 471. 
Gcnprady, Refd. Uc Villar, l^ublic Trusl/ee r. 
Villai' (1928), 45 T. T.. IP 13. 

70. Add. AnnoiaiUm : —Aft io (1) Consd. Atiiey r. 
Pickerings (1926), 96 P. J. Iv. J>. 250. 

138. Add, Annotation: — Refd. Hr Pockerill, Mac- 
kaness v. Percival, [1929] 2 Ch. 131. 


I 166a. -.1 -Oakes v. CIttalfont (1674), Poll. 

I 38 : 80 IP II. 504 ; std) lumi. (InALFONT v. 
Oakfs, 1 Cas. in (^h. 239. 

I Jvhitfnhnpi Refd. Smith r n<‘vri (lliSS), 2 Voni. r»J). 

175. Add. Innoiaiion Refd. Ur Villar, Public 
4’nistoe r. Villar, 11929] I Ph. 213. 

181. \dd. in)wt(dUpn : -Refd. Ur Villar, Public 
'IVustee V. Villar, [19291 1 (Mi. 213. 

274. \dd. A)})pol<da)}\ : Mentd. .lolinson v. (Marke, 
[I!>2S1 (Ml. 817. 

275. Add. Apnuphd ton : -Mentd- Maiichester Oorpu. 
V. Audeushaw \ . i\ S: Denton V. C.. [1928] 

, (Ml. 7(53. 

276. Add. A ptnolaiiofis Mentd. llardie iV |ja.ne 
r. (Multern, |P>28I 1 K. B. 0(53; C’otter r. 
National Ibiion ol Si'iniien, [1929] 2 (Mi. 5S. 

277. \dd. Annobriioit : —Refd. ZiV Pwyon, Public 
MMnistee v. A.-(b (1929), 10 T. li. JP 9(5. 

293. Add. A nnohdapn : -Refd. Ur (Miardon, .lohn- 
st-oii V. DavnoH, j ltl2Sl (Mi. 4(51. 

295. Add. A nntpffd ion : —field. I. II. Ooinrs. v. 
Bonii (1927), 13 M’ax (Mis. 20. 

302. Add. tniolfd ion : Mentd. Z/e Davies, 
MMiomas r. Thomas- 1 )a-vi(‘s, [19281 iMi. 21. 

346. Adii. A nno((di<pns : -.l.s’ /f> (1) Consd. Ur 

Pav n(‘, Ta v ]oj* I’aviHs [ 1 927 ] 2 tMi. P Refd. 
/.V iMonk, Piflen r. 'Wedd, [1927] 2 (Mi. 197 ; 
Ur Mmvsliall, (Jialiam r. Mtirshall, [1928] (Mi. 

I 372. Idd. An/t(p/(di(pn : vl.s’ /o (1) Refd. Ur 

j Pati>on, Ljtu.vori r. Paiiyon, [1927 | 2 (Mi. 20P 

! 397. Add. Annolahons : -Apld. Ur Marshall, (Ira- 
ha-in V. Marshall, [19281 (!|i. (5(51. Refd. Ur 
Monk, (aiferi v. Wodd, [1927 1 2 (Mi. 197; 
Ur J’ayne, MMiylor Payne, [1927 | 2 Oh. P 

402a. First person becoming adult tenant In tail 
in possession.! M7‘stat()r gave his real 
yiersoiial (*state t-o tru.-.t<*es as to th(‘ personal 
estat-e upon trusts lor conv(*rsion & invest- 
iii(*nt A:, upon trust- to pay tlie imamie thereof 
to the person, if an>, who uud(‘r tlie trusts 
or limitations thei’(‘iriaft(*r contained should 
for the time benig b(‘ tenant for life o! or 
i>t hervv^jse (*ntitled to tlie ])Oss(^ssioTi or reccdpt 
ol the ri'iits A profits of his real est/a.t(‘ until 
such real estate should lieiiomi* vested in 
some person wlio should becomt‘ a-duJt 
tenant m tail thei*eof in possession, & from 
A after the hajipening of such lasi/-rnentioned 
ev(‘nt. then as to both cayiital & income ufion 
tru.st for such last-mentioned person 
ahsolut/cly ; & as to his real estate upon trust 
for his brotiier during his life, A from A after 
his d<*a-tlj upon trust for tlie first A every 
other son of his said brother successively 
ill i*(*mamder one after anotlu*r according to 
t heir resjiective senioriti(*s in" tail general ; — 
Jlrld : thf* trust of t he personal estate in 
favour of the person who should become adult 


part I. SECT. 2, SUB-SECT. 3. B. 

191 i, JHscretwnarii Irusl — Far watu- 
fnprin^e.l — Ue Antkobus. Hknukiimon 
Shaw A Mouton, fl!)2Sl N. / L. K. 

-N.Z, 


I PART 1. SECT. 2, SUB-SECT. 4.-D. 

j 206 ii. .1 IvM/U’iiVM) 

MuK'IIKKII r .JVTlVIHtA JVlt)ir\N 

(l'»2S). [. L I:. ')(i ( ‘air*. IS7. 

IND. 


PART I. SECT. 3, SUB-SECT. 1. 

290 i. (UPLcraJ ralv, -No reniotc7U’.f<s 
ajftr Hr (MtiCHTOX Estatk. 

2.V \V. L. li. IS; 4 W. W. li. 
I iss . I'M). \i. IL Mill : 23 Man. L. U. 
..!M. CAN. 
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tenant in tail in possession could not be 
construed as api)lying to a tenant in tail 
by purchase only. & was therefore void for 
j'eraoteness. — Uc Atkinson, Atkinson v, 
Atkinson, 1 191 01 1 Ch. 01 ; S5 L. J. Ch. 159 ; 
JUL. T. Id; OOSol. ,lo. 100. 

408. Af//L A : (ivnvrally, Mentd. R*‘ 

( -ha-rdoii, .lolinston c. I )avi(3S, j 1928 1 Oh. dOd. 

408a. Interest in personalty analagous to determin- 
able fee — Gift to cemetery so long as graves 
maintained.] — Testator gave £200 to his 
trustees on trust to invest it, & to pay the 
income th('r(*of to a cemetery co. “ during such 
])crjo(i as they shall continue to maintain 
A keeT» ” i wo specified graves “ in the 
cemcter>' in good order A condition with 


flowers & plants thereon, as same have 
hitherto been kept by me,*’ & he declared 
that, if the graves should not be kept in such 
order & condition, his trustees should pay 
A apply the income in manner therein 
mentioned : — Held : the gift did not infringe 
the rule against perpetuities.- (Ihardon, 
.loHNSTON V, Davies, [1928J Ch. d6d ; 97 
L. J. Ch. 289 ; 139 L. T. 261. 

453. Add. Annotation : — Refd. Re. Villar, Public 
Trustee Villar, [1928] Ch. 471. 

466. Add. Annotation Expld. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

545. Add. Annotation: — Consd. Re Payne, Taylor 
V. Pa-yne, [1927] 2 Ch. 1. 


Part II. — The Rule Prohibiting Limitations to Issue of 

Unborn Persons. 

576, Add. Annotahon : Refd. Re Villar, Public Trustee v. Villar, [1928] Ch. 471. 


Part III.- Restriction of Accumulation. 


610. Add. AmwtaUnn ; — l,v io (3) Apld. Re Villar, 
Piibhc Trustee r. Villar, [I929| I Oh. 243. 

646. Add. An)\otai\on : — d.s' io (1) Refd. Athey v. 
Pickerings (1926). 96 L. .1. K. H. 250. 

652a. Commencement during twenty-one 

years from testator’s death.]— T^^stator, who i 
di<Ml in 1893, gav(‘ his n(‘t residue, subject | 
to certain life annuities wliic.h did not- (‘xha-ust 
tJie inc()Tn(% in trust for a liachelor’s children 
^\ho should atiain tAV(*nty-one with a gift- 
ov(‘i‘ in default. On Mar. 1 J , 1896, th(‘ surplus 
iucouK* was ordered to h(‘ accumulated for 
iwenty-(m(‘ y(*a,i*s fi'om tvstatoi's death, 
7.C., until ]\'ov. (», 19J4, or until tlu* bachelor’s 
previous death without leaving issue. 
During this twimly-one years’ period tb< 
bachelor married \ died l(‘aving thret* I 
children, two of whom were still living. 
’rom])orary ordi'rs foi' maintenance w(‘re 
made. On Nov. 12, 1914, it was declared 
tliat as from Nov. 6, 1911, the two children 
th(‘n living \viM*e entitled t>o maintenance 
under Conveyancing Act, 1881 (c. 4 1 ), s. 43 (1) 
hut that not wit! istan ding sect. 13 (2) any 
incouKi not so ajijilied passed ns on an 
inDvstacy. On duly 20, 1927, the elder (diild 
attained twenty-one, A her contingent- 


moiety vested in possession. The question 
J laving arisen wli ether, having regard to 
ha,w of Property Act, 1925 (c. 20), s. 105, 
the ordei* of Nov. 12, 1914, ought still to be 
acted on Avitli regard to the younger child’s 
contingent moiel-y : — Held : (1) the effect of 
s(‘ct. Ifif) was that the years 
.accumulation, which commenced during the 
tw<‘nfy-one years’ jKiriod, were not to be 
reckoned in ascertaining that period, 
the income of the younger child’s contingent 
moiety, must in the first place be applied for 
h<‘r maintenance under Conveyancing Act, 
1881 (c. 41), s. 43 (1 ), A the balance could be 
validly accumulated under sect. 43 (2) ; 
(2) quite ajiart from sect. 165, the moment 
the (‘Ider child attained a vested interesf. 
as a member of the contingent class, there 
c.ould he no (piestion of intestacy as to a-ny 
part of the ca])ital or income. — Re Mabeh, 
Waiu) V. Maher, [1928] (3i. 88 ; 97 L. J. Ch. 
101 ; 138 L. T. 318. 

679. Add. Annotation: — As to (2) Consd, Re 
Cdiartres, Parman v. Barrett, [1927] 1 Ch. 466. 

721. A dd. Annotation : - -Apld. Re Knapp, Spreckley 
r. A.-G„ [1929] ICh. 341. 


PART 1. SECT. 4, SUB-SECT. 5.— B. i PART III. SECT. 2, SUB-SECT. 1. . pcilod which the accurrmla- 

tion can, nniJi'P above Act, be lawfully 

466 i. Power cJnommi iialurc of 612 ii. — — — — .1— When a continued 18 the lifetime of the grantor. 

nitercsts — Oulsidv limit oj riih\\ - duvet ion to aceuinul.'ite contained in — Union Hank of Scotland, JjTD. r. 

Davjh V. Samufl (11120), 2S S. R. {uria/er r/roN dec(l conics into oDct-alion (Umupkll. [1929] S. C. ((Jt. of Scfifl.) 

N. S. W. 1.— AUS. in tiic lifotiiue of the grantor, the only 1 143.— SCOT. 
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PERSONAL PROPERTY. 

Part I. — Definitions and Enumeration. 

9. Add. Amwiaiion : — Refd. Mason (1928), 07 L. .T. Oh. ri2l. 


Part Ml. — Ownership. 

94-. For “—Mutual wills by husband & wife— each other for life, k> for their nieetis after 

Agreement not to revoke “ read “ the death of the sur vivor i—fldd : the 

Mutual wills — By husband & wife — Agree- agreeinent between the sisters, caiTied out by 

ment not to revoke.” the making of mutual wills, severed t.h(‘ joint 

tenancy. — hV Wilfoi^d’s Taylou 

T , . . ?r.TAyT.oR(lS79), llOh. T). 207; 18L. T. Oil. 

94a. .] — I^easehold property was given 242 ; 27 W. II. 4.55. 

to two sisters as joint tenants, & they Amiotutum: -Refd. In the E.<ifafr of Wjilk(T r. (laHkill. 
mutually agreed to bequeath it in trust for [19141 P. 192. 


Part IV. — Alienation. 


114. Add. Avnoiaiiort : — Refd. Kepublica de 

Guatemala v. Nunez, [1927] 1 K. B. 009. 

121a. Contract for exchange by infant -Void.] - 
A contract for the exe.hange of chat.tels entered 
into by an infant is a contract for goods 


supplied, it, if not for necessaries, is absolutely 
void under Infants ll(‘li(‘f Act, 1874 (c. (>2), 
s. 1 .— Pfaiioe V. Brain, [1929] 2 K. B. 210 ; 
98 r>. J. K. B. 5.50; 111 L. T. 201; 45 

T. B. H. 501 ; 72 Sol. .lo. 402 ; 02 .T. P. Jo. 
280, I). 


PART III. SECT. 4, SUB-SECT. l.-B. 

r i. — - Murder of one join! tenant 

hp the other Whether ru/ht of surriror- 
Hfiip operates.]— lie Bauuowcltff, 
Ji]l.l)EU'S 'riMTSTEE Fxr.rTTTOR Oo., 
L'IT). V. Kennv, 119271 S. S. Jl. 147. 


I — AUS. 

PART III. SECT. 4. SUB-SECT. 2. 

sd. TIoiv arisino — Joint purehase of 
shares.] -Ihld : oven if Bio shares 
I were purchased out oC itioticy con- 


frlluiliul 111 <‘Mual nnionnt.s, &: Bioufrh 
Iraiisfcrrcd tlic imnf names of 

the ]m]‘ch.»M(‘rs, tlu* sluires \\er(‘ held 
hy them in imiuiIv as t^iinants in (‘(un- 
mon.— ()’(JovxKLL e Haurison, [1927 I 
T p :{:p) --ir. 


J.8. 
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Cases 4 — 142. 


English and Empire Digest Supplement. 


POLICE. 

Part II. — Police Forces. 

4. Add, CUaiion : — 1 B. R. A. 600. 


Part IV. — Duties, Powers, and Privileges of Constables. 

92. Add, Ayinoiaiion : — Refd. Vanderpant v, Mayfair Hotel Co, (1029), 27 L. G. R. 762. 


Part V. — Legal Proceedings by and against Police. 


97. Add. A yin olafi 071 :~~Consd., Sheffield Corpn. 
V. Kiison, fl020J 2 K. B. 222. 

100. Add. Arniolation :--Refd. K. v. Ely JJ., Ex p, 
Mann (1928), d5 T. L. R. 02. 


-PROCEEDINGS AGAINST POLICE 

(Vol. XXXVII., p. 189). 

Civil proceedings — Acceptance of bribes.] - 

See Agency, p. 67, No. 1008b, ante. 


Part VII. — Superannuation and Other Allowances. 

136. Add AymotaHoyi : — Apld. Piper v, St. Mary- 142. After this case add : — 

lebonc Licensing JJ., [1028] 2 K. B. 221 Compensation for loss of office.] — See Pcjb- 

mc Authorities, p. 1071, No. 1018a, pos/.*’ 


PART I. 

a i. — ]‘<)irrr of ('ointmHmoyier of 
J'ohvcA- 1‘owKH V. I{.. N. Z. 

L. Tl. 2(57. N.Z. 


8a. Policeman— Meuningof — Railivay 
Act (Doni.), s. 351.] -Tl v. Canadian 
I’A ciFK' IlY. Co. & Canadian National 
Hv., 11928] 2 1). L. Jl. 386; ]192H] 1 
W. W. K. 785 ; 34 C. R. C. 292 ; 23 
Alla. J.. II. 401.— CAN. 


PART VII. 

132 i. Computation of penHwn — 
Boned on ayinual pay - Whui included 
therein— -A llouxincc for nperial duties . ^ — 
Mahttn 17. 11. (1928), 40 C. L. R. 162 ; 
11928] V. L. R. 38; [1928] ArgUH 

L. R. 17.- AUS. 
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Vol. xxxvn.- Cases 24a-436. 


POOR LAW. 

Part I.— Poor Law Authorities. 


kSect. 4.-OVERSEERS (Vol. XXXVII., p. 204). 

24a. Overseer becoming transferred officer — Re- 
moval — ^Powers of * rating authority.] — By 

Local Government Act, 1894 (c. 73), s. 5 (1 ), 
the power of appointing & revoking the 
appointment of an assistant overseer for any 
rural parish having a parisli council is trans- 
ferred to vested in the parish council. — 
An assistant overseer so appcunted by a 
parish council whicli was subsequently 
transformed into an urban district council, 
became a “ transferred ofli(;er ” under the 
Bating & Valuation Act, 1925 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority : — 
Held : the council could dismiss the ollicer 
without notice or cause, without affording 


him a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith — ^B rown v. Dagenham Urban 
Council, (1929] 1 K. B. 7.S7 ; 98 L. J. Iv. B. 
565; 140 L. T. 015; 93 ,1. P. M7 ; 45 
T. L. R. 284 ; 73 Sol. .lo. LU ; 27 I.. (L B. 
225. 

Amiotalioti : — Distd. FMcl v. I’oplar Corpii., 1 K. B. 

750. 

31. Add. CiUtfions L. .1. K. H. 711 ; 137 

L. T. 558 ; 25 L. C. B. 267. 

41. Add. Ammtation : —Mentd. Harnett r. Fisliei*, 
[1927] A. (L 573. 

87. Add. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, 11929] 1 K. B. 737. 

105. Add. .Annotation : — Refd. It. v. Grain, AV />. 
Wandsworth Grdns., [19271 1 K. B. 519. 


Part II. — Poor Law Areas. 

157. Add. -Consd. Stoke N^ewington Borough Ooumul w. Bichards (1929), 15 T. L. B.. 950. 


Part IV.- Relief of the Poor. 


188- Add. Annotation : — As to (3) Consd. B. v. 
Grain, Ex p. Wandsworth Ordns., [1927] 
2 K. B. 205. 

225a. Within what time proceedings must be taken.] 

— Applts., a board of guardians, in 1926 
gave relief, by way of loan, t;(> resp. under 
Boor Law Amendment Act, 1834 (c. 76), s. 58. 
In Feb. 1927 applts. made a writt en applica- 
tion to resp. for re 7 )ayTnent, & in Aug. 1927 
summonst!S were issued against resp. A 
against his employers to recover the amount 
due. The justices held, as more than six 
months had elapsed since th(^ date when the 
last instalment of the loan w'as advanced, 
they had no jurisdiction by reason of 
Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
Sr, they dismissed the summons : — Held : 


the matt(‘r of complaint did not aiise until 
the application for repayment was made. — 
Asiiby-de-la-Zoucii Guardians v. Summers, 
[1928] 2 K. B. 397 ; 97 L. J. K. B. 397 ; 
139 L. T. 46 ; 92 .1. B. 72 ; 44 T. L. K. 406 ; 
72 Sol. Jo. 241 ; 26 L. G. B,. 245 ; 28 Cox, 
a a. 494, D. a. 

225b. In what court proceedings must be taken.] — 

A ct. of summary juiisdiction is nt)t a 
“ county ct. or other ct. for the r(‘Covery of 
small debts ” within Poor Law Act, 1927 
(c. 14), s. 4() (1), & under that sub-sect, relief 
granted by way of loan by the guardians to a 
poor ])er8on cannot be recovered therein. — 
Evans v. Morgan, [1928] 2 Tv. B. 527 ; 97 
L. J. K. B. 703 ; 139 L. T. 612 ; 92 J. B. 
U6 ; 44 T. L. B. 544 ; 26 I.. G. B. 386, |>. (I 


Part V. — Settlement. 


327. Add. Citations -[1921] 2 K. B. 511; 96 
I., J. K. B. 793 ; 137 L. T. 624. 

335. Add. Citations 96 L. J. K. B. 511 ; 137 
L. T. 98 ; 91 J. P. 41 ; 26 L. G. E. 21, H. L. 


415. Add. Annotation : — Refd. Norwich Union v. 

Henstcad Union, [1927] 2 K. B. 511. 

436. Add. Annotation : — A.s to (2) Consd. Norwich 
Union v. Henstead Union, [1927] 2 K. B. 511. 


PART V. SECT. 4, SUB-SECT. 2. - 
B. (a). 

483 i. Whether relegated to hirih 
aettlcmerU vjJiere mother* a aettUment 
derimfnie Setflcmrut derived frmn mib- 
aeqvent marriage. \ -Hothes Parish 


PART IV. SECT. 1. 

r i. .] — Butts v. Sydney 

Mines, [19271 1 D. L. R. 540; .59 
N. S. R. 90.-~CAN. 


PART V. SECT. 3, SUB-SECT. 3.— A. 

339 i. _ - - Ucrivalive aettle- 

7nent.] — OLD Kilpathiok Parish 
UNOIL V. Kilmarnock Parish 
OouNOiL, [1929] 8. C. (Ot. of Seen.) 
«51. SCOT. 
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482a. Nurse — Sent to training establishment.] 

— On July 20, 19^0, A. signed an agree- 
ment at. 0. in the parish of F., by which she 
was to undergo a year’s free training in 
nursing under the C. Nursing Assocn. & 
thereafter to remain in their employment 
for three years. vShe was sent to I), on the 
same day for her training &> returned to C. 
on July 9, 1921. She remained at O. under 
her contract till July 2, 1924, on which day 
she was allowed to go on holiday, had no 
intontion of returning, as her three years 
expiJ'ed during lier holiday. She subse- 
quently became chargeable as a pauper 
lunatic: — Held: since she had not resided 


Part VII.- 

1616. Add* Aiinofaiion : — Held. R.. v. Grain, F 


physically in the parish of F. for three 
complete years when she left on July 2, 1924, 
&> had then no animtis reverlendit she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, July 9, 1921. — Fabnham 
Union v. CAMTJRiDaE Union, [1929] 1 K. B. 
:i07 ; 98 L. J. K. B. 177 ; 140 L. T. 377 ; 93 
J. P. 21 ; 45 T. L. R. 73, U. 0. 

498. Add. Annotation : — Apld. Farnham Union v. 
Cambridge Union, [1929] 1 K. B. 307. 

720. Citations : — For “ (1733), Oun. 76; 2 Sess. 
Cas. K. B. 245,” read “ (1734), Cun. 76 ; 
1 Sess. Cas. K. B. 251.” 


Vagrancy. 

p. Wandsworth Grdns., [1927] 2 K. B. 205. 


Part VI I L — Old Age Pensions. 


1672a. Statutory conditions — Widow’s pension — 
Husband’s “ entry into insurance.”] — The 

expression “ entry into insurance ” in 
Widows’, Orplians’, A Old Age Contributory 
JVnsions Art, 1925 (c. 70), s. 5, means “last 
entry into insurance.” — Wadsworth 


Minister op Uealth (1927), 138 L. T. 519 ; 
44 T. Jj. R. 159, D. C. 

1672b. Contributions — Payments made after 

appointed day — Widows’, Orphans’, & Old Age 
Contributory Pensions Act, 1925 (c. 70), 

s. 8 .] — Taylor v. Minister op Health, 
[1928] W. N. 244, D. C. 


PARTHII OoiTNCMT., 
S. C. (01 . of Sons.) ill H. SCOT. 

PART V. SECT. 5, SUB-SECT. 3.— A. 

493 i. CojmcUif of rlnJd to acquire 
independent MiUement 1 — Wh(‘ro, while 
a child IK llviijp: wiMi it-s ewii pureiith 
as a inciuhur of t,he fanulv under a 
fost(*r np:r(U‘in('iit made with thorn hv 
the Oouir. of (^hilcl ITot.oction, they 


I chauffo thoir resid(‘ne(‘ to anotdior 
iijunicipality, & the child contimies 
to HO Jivo wilh them tlieroin for six 
months, it tbon. if one year of afi:o or 
oldi'r, “ l>oIonfr.K ” 1,o Haid municipality 
within Child Welfan^ Act, 1927, c. (50, 
R 28 (2). — Tte JJaj.asanovich (oh 
MailioaO V. PnuAT. MriMcrrAT.TTY or 
iNHiNroKU, 11028] 4 D. L. P. 127 ; [1928] 
2 W. W. K. 418.— CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

p i. TteafanranlA — H. v. 

Bkxson, 11928] .S W. W. It. COO; .00 
Can. Crim. Caw. 42(5. CAN. 

PART VII. SECT. 4. 

sa. Vagrancy — AUcgalion of — Crim^ 
inn! Owlr, a. 238.]— It. r. RosknfklT), 
[19281 3 W. W. H. 67; .00 Can. Crim. 
Cas. 300.— CAN. 
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POST OFFICE. 

Part II. — Constitution. 

1. Add. Annoialion : — Refd. Mackenzie-Kennedy v. Air Council, [1927] 2 1C. 11. 517 


IHKI 



Cases 17-- 687a. 


English and Empire Digest Supplement, 


POWERS. 

Part li. — Creation of Powers. 

17. Add. Annotation : — As to (1) Apld. Re Graham, Graham v. Graham, [1929] 2 Oh. 127. 


Part III.- Construction of Powers. 


28. Add. Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

133a. Power to appoint part of share — Whether 
including accrued shares.] — Hutchinson’s 


Settlement, Ex j). Dunn (1862), 6 De G. & 
Sm. 081 ; 17 Jur. 69 ; 64 E. R. 1297. 

145. Add. Annotation : — As to {!) Refd. Re Gouch, 
Gooch V. Gooch, [1929] 1 Ch. 740. 


Part IV. — Exercise of Powers. 


164. Add. Annotation : — Mentd. Ormond Invest- 
ment Co. V. Betts, [1928] A. 0. 143. 

187a. Appointment on “ protective trusts.”] 

— Testator, in exercise of a power of appoint- 
ment among children & issue contained in 
his marriage settlement, bequeathed sjiecific 
property to his son W., directed his 
trustees to hold the income of the remainder 
of tlie trust property upon protc^ctive trusts 
for the benefit of his son O., & subject thereto 
to hold the remainder of such property in 
trust, for his granddaughter M. : — Held: as 
the appointment upon “ protective trusts,” 
as defined by Tnistee Act, 1925 (c. 19), s. 33, 
gave a discretion to the trustees to apply the 
inconie in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
(^f it, & the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
poses ; (3) there was no interval of time 

during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment t/O O. for life or until an event 
should hai^pen depriving liim of the right to 
3 cceive the income, & subject thereto for the 
granddaughter M. absolutely. — Re Boulton’s 
Sei'^ixement Trust, Si’ewar.t v. Boulton, 
[1928] Ch. 703 ; 97 L. J. Ch. 243 ; 139 L. T. 
288. 

208. Add. Atinolaiions : — Refd. Salvesen (or von 
Lorang) v. Austrian Propeity Administrator, 
[1927] A. C. C41 ; H. & H., [1928] P. 206. 

299a. .] — Ellis v. Atkinson (1792), 3 Bro. 

C. C. 666 ; 2 Dick. 769 ; 29 E. R. 701, L. C. 

Annukitiomt : — ^Refd. Socket r. Wray (171)3), 4 Bro. C. C. 
483 ; Guise v. Small (1794), 1 Anst. 277 ; W^histler v. 
Newman (1798), 4 Ves. 129 ; Sporliiu? v. Koolifort (1803), 
8 Ves. 164 ; Parkes v. White (1805), 11 Ves. 209 ; Richards 
V. Chambers (1805), 10 Ves. 580 ; Francis v. Wlgzell 
(1816), 1 Madd. 258. Mentd. Pybns v. Smith (1791), 3 
Bro. C. C. 340. 

351a. Limitation to more restricted class in default 
of appointment.] — Testator gave his widow 
E. full & complete control in the disposal of 


the principal moneys of his estate, at such 
times &; in such proportions as she might see 
fit, whether by will or otherwise, for the 
benefit of his children or ^andchildren ; but 
in the event of E.’s marriage or death, the 
trustees of the will were to divide the estate 
ratably amongst testator’s children share & 
share alike. E. executed a deed poll appoint- 
ing a portion to a child, a portion to a grand- 
child, <fc a further portion to trustees in trust 
for the child : — Held : all these appointments 
were valid executions of the power. — 
Job V. Job (1853), 2 W. R. 26. 

360. Add. Annotation : — Mentd. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

521a. Subsequent confirmation by codicil.] — 

(1) Testatrix in her will expressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
property to her husband, but at the date of 
the will no such power had been created. 
Subsequently, a power was created whereby 
she was given a power to appoint a life interest 
in certain trust funds to her husband, &, 
subsequently to the creation of such power, 
the testatrix made a codicil confirming her 
will in respect inter alia to the exercise of 
such power : — Held : the^e was a valid 
exercise of the power of appointment of such 
life interest in favour of her husband. 

(2) Subsequently to the date of the codicil 
another power was created, whereby the 
testatrix was given a power to appoint a life 
interest in other trust funds to her husband, 
but before her death she made no other will 
or codicil nor executed any other instrument 
whereby she exercised such other power : — 
Held : there had been no valid appointment 
of such life interest in such other trust funds 
in favour of her husband. — Re Bower, 
Bower v. Mercer (1929), 141 L. T. 639. 

621b. No subsequent exercise of power.] — 

Re Bower, Bower v. Mercer, No. 521a, ante. 

637a. .] — Guinand v. Naish (1845), 6 L. T. 

O. S. 18 ; 9 Jur. 703. 


PART HI. SECT. 8. 

Bd. Power to donee to pass corpus well as income .] — Shaw v. Shaw (1927), 59 N. S. R. 349. — CAN. 



Vol. XXXVn. — ^Powers. Cases 748 — 1105a. 


748. Add» Annoialton : — Consd. Be Chartres, Par- 
man V. Barrett, [1927] 1 Ch. 466. 

768. Add, Anuoiaiion : — Refd. Be Mathleson. 
[1927] 1 Oh. 283. 


783. Add, Annotation : — Refd. He Bower Williams, 
Ex p. Trustee, [1927] 1 Oh. 441. 


Part V. — Appointment Not in accordance with Terms 

of Power. 


830a. Appointment to trustees of child’s 

marriage settlement — Share settled.] — A 

daughter being entitled under the marriage 
settlement of her father & mother to such 
share & interest in land & money as the sur- 
viving mother should appoint, provided by 
her own marriage settlement that all such 
share interest to which she should become 
entitled, under her iriother’s settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


marriage. Four years after the marriage 
the mother appointed a sum to be paid to 
the trustees of the daugliier’s st*ttlement, 
upon the uses therein t;xpressed, in satis- 
faction of the daughter’s share Sc interest 
under the marriage settlement, of the father 
& mother : — Held : this was substantially 
an ai)pointment to the daughter, A valid. “ 
Limbert V. Grote (1832), 1 My. & K, 1 ; 
39 E. R. 681 ; sub nom. Lambard r. Grote, 
2 L. J. Ch. 10. 


Part VI. — Excessive, Defective, and Fraudulent Appointments. 


872a. Appointment on protective 

trusts.”] — Be Boulton’s Settlement Trust, 
Stewart v, Boulton, No. 187a, a^ite. 

887. Add. Annotation : — Consd. Be Payne, Taylor 
V, Payne, [1927] 2 Ch. 1. 


891. Add, Citation : — subsequent proceedings^ 2 
Bro. C. C. 344, L. C. 

1051. Add. Annotation: — As to (1) Refd. Be 
Lanyon, Jjanyon r. Lanyon, [1927] 2 Ch. 264. 

1052. Add, Annotation : — Mentd. Be Chardon, 
Johnston v, Davies, [1928] Ch. 464. 


Part VIII. — Extinguishment and Suspension of Powers. 


1105a. Mutual wills — Wife expressly refraining 
from exercising power.] — Where by her will 
the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, & confined 
the operation of her will to her own property, 
& there was nothing in the husband’s will, 
which either put the wife to her election or 


put her in the position of seeking at the same 
time to approbate & to reprobate its pro- 
visions : — Held : she was in no way precluded 
from exercising her power of appointment by 
a. subsequent will.— Gray \>, Perpetual 
Trustee Co., [1928] A. C. 391 ; 97 L. J. 
P. C. 85 ; 139 L. T. 469 ; 44 T. L. II. 654, 
P. 0. 


PART IV. SECT. 10, SUB«SEGT. 2.— 
B. (a). 

683 ii. .1 — In execution of the 

powers resorvod by a marriagre settle- 
ment, a revocable appointment was 
made by deed whereby the appointors, 
husband & wife, directed the trustees 
to hold the net purchase -money already 
received & to be received In respect of 
a certain contract of sulo upon trust, 
on the death of the survivor of the 
appointors, as to three several sums of 
£15,000 for each of three of their 
daufirhters, & as to £12,500 for their 
foiurth datighter, & as to the re- 
mainder ** one moiety to each of their 
two sons. The contract of sale referred 
to was for a sum of £100,000, of which 
£20,000 had already been paid. The 


contract of salo was subsoqucutly 
rescinded on the piircdiaser paying a 
furtiier sum of £20,000 : — Held : in 
the events which had happened, the 
principle that, where a person disposing 
of a sum among different persons acts 
on the assumption timt he is dealing 
with a fund of specific amount, & gives 
part of the fund to one or more persons 
& the residue to another, if the fund 
falls short, all the gifts ai)ato pro- 
portionately, would not apply, & the 
sons would get nothing under the gift 
of the “ remaludor.*' — A'BECKETf v. 
Trustees, Executors & AoBNor Co. 
(1908), 5 C. L. R. 512.— AUS. 

PART V. SECT. 3. 

■a. Appointment to issue of child- — 


Where not among oftjccts of jtowrr.\- - 
Mourray’s Trustees v. M(>rnl^v^, 
[19291 S. O. (Gt. of Scss.) 2.') t. SCOT. 


PART VI. SECT. 1, SUB-SECT. 2.— A. 

1 ,]— Where the cxendso of a 

power, in so far as it j)nrported to 
roduc.e the right of fee conferred on the 
objects of tile power to a life rent, was 
ultra mres & invalid :—Tfeld ■ os it was 
impossible to separate the valid from 
the invalid portions of the appoint- 
ment without dislocating the whole 
scheme of division contemplated by 
the truster, the whole exercise of the 
power fell to bo disregarded. — M ac- 
kenzie’s Trustees v. Mackenzie, 
[1927] S. O. 424.— SCOT, 


mm 



Cases 1135— 1288a. English and Empire Digest Supplement. 


Part IX. — Powers in the Nature of Trusts. 


1135. Add, Citation : — on appeal^ sub nom. Walter 
t;. Maunde (]8]6), 19 Ves. 424, L. C. 

A dd. A nnotations : — Refd. lie Sinclair’s Settle- 
ment, Crump V. Leicester (1886), 56 L. T. 83. 
Mentd. Christian v, Foster (1846), 2 Ph. 161. 
1213. Add, Annotation: — Refd. Re Blackwell, 
Blackwell v, Blackwell, [1929] A. C. 318. 


1233a. .] — Davie v, Uooper 

Bro. Pari. Cas. 61 ; 2 E. R. 926 ; 
Davy v. Hooper, 2 Vem. 665 ; 1 
Abr. 336, pi. 6, H. L. 

Annotations : — ^Re!d. Bellasisr. Uthwatt (1737), 
Hard. 273 ; Cholmondeley v. Meyrlck (1768), 


(1711), 6 
sub nom, 
Eq. Cas. 


West temp, 
1 Edeu, 77. 


1 Aa/4 



Vol. XXXVn.— Cases 12 -140. 


PRESS AND PRINTING. 

Part II. — Printers and Publishers. 

12. Add, Annoiatioji : — Mentd. Dominion Press v. Customs & Excise ]Vlinisl(‘i*, [1928] A. C. 340. 


Part III. — Editors, Authors, and Journalists. 

36, Add, Annotation: — Refd. Tolley v. Fry J. S. 42. Add, Armotatio^i : — Mentd. Messager v. British 
& Sons (1929), 40 T. L. 11. 108. Broadcasting Co., [1927 | 2 K. B. 5J3. 

40. Add. Amioiation : — Refd. Messager v, British 44. Add. AnnoiaiUoi : — Refd. Messager v. British 
Broadcasting Co. (1928), 97 D. J. K. B. 251. Broadcasting (^o., 11927] 2 K. B. 543. 


Part IV. — Newspapers. 


83. Add. Annotation : — Refd. Cope v, Evans 
(1875), 30 L. T. 292. 

90. Add. A^vnotation : — Refd. Sinanide v. La 
Maison Kosmeo (1928), 139 L. T. 305. 

102a. Plumber & Decorator, Gas & Sanitary 
Engineering Journal— Plumbing & Decorating, 


Sanitary, Water, & Gas Engineering Chronicle.] 

- — Held : there was no such close resemblance 
of title between these titles as would juistify 
the ct. in granting an injunction restraining 
the publication of the latter journal. — 
Dale, Reynolds & Co. v. General News- 
paper Co. (1884), 1 T. L. H. 177, D. C. 


Part IX. — Stationery Office. 

140. After this case add : — 

.]—See, also, Copyright, Vol. XITI., pp. 198, 199, Nos. 333-343.” 

PART II. SECT. 1. I. L. R. 50 All. 806. — IND. dutus tt luihihUrs.] - K. E. v. Maunq 

„ Tu Saw (1027), I. L. 11. 6 Kan. 30. 

sa. LiahUity— JiL oenrrah] -Tl\u PART III. SECT. 3. — IND. 

SwAiiur r. MiniA^iMAO Sikaj (J028). indy to becoim acquainted milh Jus 





Cases 8a— 34b. 


English anh Empire Digest Supplement. 


PRISONS. 

Part II. — Prison Officers. 

8a. Detention after receipt of remission marks.] — Morbiss v. Winter, No. 34b, post 


Part III. — Prisoners. 


34a. Receipt of remission marks.] — Morriss v. 
Winter, No. 34b, post 


Sub-sect. 2. — On Earning Remission (Vol. 
XXXVII., p. 601). 


34b. No legal right to discharge.] Remission 
marks obtained by a prisoner do not give 
him any legal right to an earlier discharge, & 
such discharge, if granted, is an act of grace 
& not a legal obligation. — M orriss v. Winter 
(1929), 45 T. L. R. 043. 


PART III. SECT. 1, SUB-SECT. 1. 

sa. lm'(}ubir removal of jmLnoiier— 
Utuhr Volute tL' Prisons 
irt - Pflensr hu liabc/is vorpus .] — 
JNiliuc &. I’riBonB RefjruluUoii Act, 


It. S. B. O. 1924, c. 91, H. 33, caimot 
be Invoked to support tlio A.-G.’s 
rtnnoval from one gaol to another of 
a piisoncr who has been coniriutted for 
an offeiici* under the Oriminal Code. 
Where a prisoner convicted under the 


Code was so removed under said section 
after serving part of his sentence an 
order for his release was made under 
habeMis corpus. — II. v. TARCiinK, [1928] 
3 W. W. It. 677 ; 50 Can. Crlm. Cas. 
423.— CAN. 



Vol. XXXVn.— Cases 17ft- 1802a 

PRIZE LAW AND JURISDICTION. 

Part III. — Enemy Character. 

176. Add. Annolaiion : — Refd. Sassoon v. International Banking Corpn., [1027] A. (L 711. 

Part VII. — Contraband. 

780. Add. Annotation : — Refd. Foster v. Driscoll, 866. Add. Annotation Refd. Sassoon 

Lindsay v. Attfield, Lindsay v. Driscoll, v. International Banking 0()r[)n., 1 1027 J A. (L 

[1929] IK.B. 470. 711. 


Part X. — Claims. 


1177a. .] — The Anna Ohiustiana (1778), Hay 

& Man*. 161 ; 165 E. B. 37. 


1189a. .] — The Vrouvv Henrietta (1803), .5 

Oh. Rob. 75, n. ; 165 E. R. 702. 

AnnoUUimi Apld. Tho Kolaiid (1U15), 81 L. J. J*. l‘J7. 


Part XI. — Procedure. 

1302a. Ship formerly enemy property — I The Hocking, The Genesee (1917), s 

Transfer of ownership.] — The Kankakee, ' Lloyd, Pr. Gas. 74, P. 0. 


PART V. SECT. 4, SUB-SECT. 3.~A. 

671 i, lAabilUy for wrongful vaptiirc.\ 
— The Zodiaok (1812), Stewart, 333. — 

CAN. 


PART VI. SECT. 4, SUB-SECT. 6. 

f. Revad., Stewart, 38, n. 

PART VI. SECT. 7. 

n. Rcvsd.. Stewart, 38, n. 


PART VII. SECT. 6, SUB-SECT. 4. 

r. Reosd.t Stewart, 122, n. 





Cases 11— 263a. 


English and Empire Digest Supplement, 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 
Part I. — Acts of State. 


11. Add. Ann olaiion : Cons&, Miismann 
EDgelkft, 119281 1 K. B. 90. 

14. Add. Annotaiions : Enj^elke v. Mus- ' 

mann, 11928] A. 0. 482. Mentd. Dickinson x). 
Del 8olai* (1929), 45 T, Ii. R. 637. 

16. After tlie cross-ref(‘reiice following tliis case 
add “ Status of person claiming diplomatic 
privilege.] Sec Constitutional Law, No. 
418a.” 

47. Add. Annotalion : — Refd. AV Mason (1928), 
97 L. J. Ch. 321. 

66. 4V> the cross-references following this cas(* 

add “Decrees of Russian Soviet Government 
—Effect of.J — Sec No. 13, ; (Iompaniks, 

Nos. 8523, 8524, 8527a ; Constitutional 
JjAW, No. 387a ; Inhuuanck, 712a.” 

66a. .l—The T^nglish cts. will not inquire 
into the validity of acts done by a recognised 
fondgn Govt, against its own subjects in 


respect of property situate in its own 
territory. 

In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Hoviet Republic, 
which was recognised in 1924 by the British 
Government as the dc jure Govt, of Russia. 
In 1928 the movables in question were sold 
in Russia by the Soviet Republic to defts., 
who brought them to England. In an 
action by pltf. to recover those movables or 
damages for their detention or conversion : — 
Held : the action failed, as the ct. could not 
inquire into the validity of the acts of a 
foreign soveieign Power which had been 
recognised by the Govi^. of this country. — 
Paley Olga Princess v. Weisz, [1929] 1 
K. B. 718 ; 98 L. J. K. B. 465 ; 141 L. T. 
207 ; 45 T. L. R. 365 : 73 Sol. Jo. 2S3, C. A. 


Part III. — Exercise of Statutory Powers, Duties, etc. 


84a. Acquiescence in wrongful exercise — What 
amounts to.] — Pltf. docs not acquiesce in the 
wrong-doing of a local authority by simply 
stancling by & assuming that the local 
authority is acting within its statutory 
powers. — ProGOTT v. MiDOiacsEx County 
CJouncil, [1909] 1 Ch. 134 ; 77 L. .T. Ch. 
813 ; 99 L. T. 062 ; 72 J. P. 401 ; 62 Sol. Jo. 
698 ; 6 L. G. R. 1177. 

AnKotatioii^ : — Mentd. i*. Woolwich Borouprh Oouiudl 

(1000), 78 L. .1. Oil. 033 ; Jolly v. Brown, [11)14] 2 K. B. 

101 ). 

90. Add. Annotation : — Consd. Dee Conservancy 
Board McConncTl, 11928] 2 K. B. 159. 

105. Add. Axmoiation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

114. Add. Anxiotatlon : — Refd. Farnworth r. Man- 
cliester Corpn., [1929] 1 K. B. 533. 

127. Add. Annotation ; -Consd. Manchester Corpn. 
V. Earnworth (1929), 46 T. I.. R. 85. 

132. Add. Anxiotation Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 85. 

137. Add. Annotation : — As to (3) Consd. Man- 
chester Corpn. V. Fai*nworth (1929), 46 
T. L. R. 85. 


147. Add. Annotation : — Refd. St. Annoys Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 

178. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [19281 Ch. 235. 

209. Add. Annotation : — A.s* to (5) Consd. Dee 
Conservancy Board v. McConnell, [1928] 
2 K. B. 159. 

220. Add. Annotation : — Generally, Mentd. R. v. 
L. C. C., Ex p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 

244. Add. Annotation : — Generally, Refd. Earn- 
worth V. Manchester Corpn., [1929] 1 K. B. 
533. 

256. Add. Annotation : — Consd. Manchester Corj)n. 
V. Farnworth (1029), 46 T. L. R. 85. 

263a. Fumes from power station.] —Pltf., 

who was a farmer, was the occupier of 
property in the neighbourhood of an 
electricity power station which had been 
erected by deft, corpn. under Pailiamentary 
powers, & wliich emitted fumes lieavily 
charged with sulphur & sulphur compounds so 
as to damage the property occupied by pltf. In 
an action for a nuisance : — Held : the Electric 
Lighting (Clauses) Act, 1899 (c. 19), did not 


PART III. SECT. 4, SUB-SECT. 1. 

aa. Delete this cose. 

PART III. SECT. 4, SUB-SECT. 3. 

n. iiVTsd., [1923] S. C. R. 397. 

PART III. SECT. 6, SUB-SECT. 1. 
192 xiv. Revsd., 31 S. C. II. 61. 

PART III. SECT. 6, SUB-SECT. l.-A. 

228 I. Secret ARY 

OF State for India in Council v. 
Ailadin (1928), 1. L. R. 51 AU. 291.-*- 

IND. 


228 ii. .] — Bifrost Rural 

Municipality v. Stadnick, (19281 3 
D. L. R. 103; [1928] S. C. R. 304.— 

CAN. 

228 lil. .1— Stewart v. 

Springfield & Tachk Rural Munici- 
palities, [1928] 4 D. L. R. 593 ; [1928] 
3 W. W. R. 198 ; 37 Man. L. R. 453.— 

CAN. 

228 Iv. In handling of wheal — 

Ddivered under Wheat Harvest Acts — 
liight of indorsee of certificates .] — ^When 
an owner of wheat who has delivered 


it to the Oovt. of South Austmlia 
under Wheat Harvest Acts, 1915-17, 
indorses delivers the oertifleato for 
supplementary advances issued to him, 
there passes to the transfoi-eo, not only 
the right to receive the advances, but 
also the right of the owner to sue the 
Govt, for damages for negligence in the 
care & handling of the wheat so 
delivered for the year whereby the 
amount payable under the certifloates 
is diminished. — Robinson v. State of 
South Austi^alia, [19291 A. 0. 469. — 
AUS. 



VoL XXXVin. — Public Authorities. Cases 263a~402a. 


expressly make defts. liable for a nuisance, 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 
of their statutory powers pltf. was entitled 
to an injunction &. damaj^es. — Manciiestkii 
O oRPN. V. Farn WORTH (1920), 93 J. P. Jo. 
780 ; 40 T. L. R. 85 ; 73 Sol. Jo. 818 ; 27 
Tj. G. R. 709, H. Jj. ; ajfirmingy 8. C. sub nom, 
Farnworth V. Manchester Corpn., [1929] 
1 K. B. 633, 0. A. 

268. Add. Ayinotaiioyi : — Consd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

273. Add. Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 85. 


282. Add. Annotations: — As to (1) Consd. Farn- 
worth V, Manchester Corpn., [1929] 1 K. B. 
533. Refd. Manchester Coi’pn. v. Farnworth 
(1920), 46 T. L. R. 85. 

288. Add. Annotation : — Apld. Farnworth v. Man- 
chester Corpn., [1929] 1 K. R. 533. 

317. Add. Annotation Refd. Scainmell Hurley, 
(1929] 1 K. B. 419. 

318. Add. Annotation : — Refd. Clark v. Epsom 
R. D. 0., 11929] 1 Ch. 287. 

330. Add. Annotation : - -Refd. Scaimnoll v. Hurley, 
[1929] 1 K. B. 419. 


Part IV.- -Exemptions from Liability. 

355. Add. Annotation: — Refd. A.-C. v. Goddard 401. Add. Annotation : -FoWd. Morriss v. Winter 
(1929), 98 J^. J. K. B. 743. (1029), 45 T. L. R. 643. 

387. Add. Citation: -138 T... T. 8. 402a. Detention after receipt of remission 

391. Add. Annotation .- Refd. Constantinesco v. I marks.]— Morrtss v. Winter (1929), 45 

R. (1927), 1 1 Tax Cas. 730. I T. H. U. 643. 


PART III. SECT. 6, SUB-SECT. 2.— B. 

268 i. General rule .] — Sitratf.e, Baiia 
Bazaar C^o., Etd. v. Municipal Corpn. 
OK liANQOON (1027), I. L. 11. 5 Ran. 
722.— IND. 

283 i. Exemption from liahility — 
Obufruriion in hiohway.]— Legriw- 
laturo t)f Ontario Las not griven the 
mimioipalithJH of the Province anlliority 
to ponnlt telephone coh. to occupy the 
Ht,r(U't-H & hlghwayn with their poloH &, 
wires for a longer period, at one time, 
tlian tiv(‘ years. An agnMunent ])y a 
municipality to permit, l)y Irrevocable 
licence, a telephoru' eo. to oeeuiiv the 
ptreetswith poles <S: \\in‘sisn//ra eirefs.- 
OOTIAI/r CoiiPN. l\ 'J’EMIBKAMlNiS TELK- 
pnoNK Co. (Ont.) (1JH9), S. C. 11. 02 ; 
d7 1). h. li. 301.— CAN. 


PART III. SECT. 7. 

296 xxiii. .] — McSorlet v. St. 

.Torn Corpn. (1882), G S. (1 11. .^)31. — 

CAN. 

296 xxiv. .] — Where a innniei> 

pality, in f»bedience to an Act. of the 
Legislat.ure, appoints an olHcer t.o 
perform a piiblie htrviee in which the 
corpn. has no Hpoclal interest, & from 
which it derives no special lieneflt 
in its corporate capacity, such officer 
is not the servant or agent of the muni- 
cipality, &, therefore, it is not lialde 
for his negligence in the performance 
of his duties. — M ead v. MAKguis 
Rural Municipality, [1928] 2 T) L. li. 
624 ; [3 928] 1 W. W. R. 76G.— CAN. 

PART III. SECT. 9, SUB-SECT. 1. 

Ba. Injunction — Claim to talcc more 
land than necessary.] — Deft., corpn. 
issued to iiltf . notice of its Intention to 
take the whole of her land for a cci-taiii 
public work, although it admitted that 
the area was larger than that actually 
required for the contcmnlated work. 
It also refused pltf.’s aiiplication for a 
permit to build on the land, on tfu; 
ground of lt.s intention to take saimj 
for the work If eld : granting an 

injunction restraining the coi’pn. from 
taking the w’hole of the land, it had 
no power under Public Works Act, 
1908, to take a larger area than it 
actually required for the public work : 
& further it was not legally juatiticd 
in refusing the appln. for a permit to 
build on the ground of its intention 
to take the land, & a v\Tit of mmi damns 
should issue compelling it to hear 
determine the appln. — Quinlan v. 


Wellington Oorpn., [19291 N. Z. 
L. R, 491.- -N.Z. 


PART III. SECT. 9, SUB-SECT. 2. 

316 i. Whether general j urisdiction of 
exmrts —Deft, corpn. crocUul a 

power-house, & pltf, claiiuod damages 
against the corpn. for the escape of 
grit & smoke from the power-house, 
& asked for an injunction to restrain 
the corpn. from using the jiouci’- 
hoiise as it was being used : i/r/r/ * 
pltf. mu.st bo nonsuited, as his oiily^ 
remedy must lie determined in f-hc 
manner provided by Public Works 
Act, 1908. — O'liRIKN V. WKLLIN’OTON 
City Corpn., [1928] N. Z. lu U 21. - 
M rr 


PART IV. SECT. 3, SUB-SECT. 1.— A. 

b i, Agreement made for 

ulUrinr purpose, j — Q ueensland iNSUit- 
AN(T. Co., liTD. V. 8 UR 1 A ('0 MUNKM- 
PALTTY (1927), .30 w. A. L. R. 32. - 

AUS. 

0 i. Secretary of State for India 

in (JnunctL ] — In order that a. ccmtract 
may lie binding upon the Secretary of 
State for Jmlia in Council, it must, bo 
made in strict eonformitv will) tlui 
provisions laid down in the statutes 
governing the matter. — KE.s.soRAAr, 
I'ODDAR & Co. e. Secretary ok State 
FOR India (1920), 1. L. R. 64 Calr. 
909.™ IND. 

o ii. Minisler of Agriculture.] - 

On the proper construction of Dru’d 
Fruits Act, P,)24, in acquiring iindi’r 
that Act dried fruits on l)cltalf of His 
Majesty, the Minister of Agricultuie 
acts merely as the instrument of t.lie 
(Jrown. The obligation to jiay for 
the fruits is upon the Cio\mi not iiiion 
the ^Minister as suidi, thei-efoi-c, is 
not subject to at tachment by garuishoe. 
j)roeeedings. — M ilduua Cft-opEK\TiVE 
I’liuiT Co., Ltd. v. Noyi’e, lie Noyce, 
Ex p. Minister oI'’ AoRicui/ruRK, 
11928] V. L. R. 390 ; (1928), Argus 
L. R. 234.— AUS. 

344 i. Personal linhilitg- -QueMion 
of fact .] — Bocz r. Hucionnard (1899), 
4 Terr. L. R. 69.- CAN. 

8f. Indemnity Act. 1920 (c. 48) — 
Effect of .] — Indemnity Act, 1920, 
8. 1 (1), does not apply to actions to 
enforce the implement by Govt. 
Departments of their wartime con- 
tracts. 'ITie saving of actions in rosp(»ct 
I of “ rig]it.s under, or n.llcged breoeiios 

1069 


of, contract ” contained m scot. 1(1) (6) 
apjdie.s to (Mines in which rightiW under 
a cfuitraet have been interfered with, 
or a contract has been diriictly 
broatdiod, by the exercise of some 
prerogative power. — Grk.e\ook Corpn. 

The Admiralty, [I928J S. C. 227.-- 
SCOT. 

PART IV. SECT. 3, SUB-SECT. 2.— A. 

366 ii. .] -A S(!rvant of the 

Crown IK liabh' for his oivii wrongful 
acts.- JMor'ion r. JURtlett (187 1), 
16 N. B. R. (2 Pug.) 216.— CAN. 

373 xii. 7'respass hy pnfhmnstrr. 1 

‘ — In l,rcspas‘4 against a nninieipal corjm . 
for the a(’t of tlicir pathmastcr, in 
iiusiug st-atul.c laliour to he pc'rformed 
on certain land of jiltf., alh’geil by 
(lefts, to b(’ an orguiuJ allowance for 
road, it apix’ari’d t.liat tb(‘ pathniaster 
act,(>d iindiu’ an onicr writ, I, (m by the 
cleik, l)j tb(' direction of tii(‘ council 
wliilo ill K(‘ssion : —lltld : snlheicnt t.o 
n‘n(l(‘r the corpn. liable, A’ a hye-law 
was not necessary.- Neville v. Hohh 
'J’ovYNHmc Corpn. (1872), 22 C. 1\ 
487.— CAN. 


PART IV. SECT. 3, SUB-SECT. 2.— 
B. (a). 

378 xviii. .1— The Land Sctt.le- 

ment Board, c, rented by Land Settb’- 
iiK'iit & i_)cv(;lopmcnt A(!t, R. K. B. C. 
1924, c. 12.8, is a department of tbc 
Govt., &, there being notbing in said 
Act or other statutes whieli gives it a 
right to sue or be sued, no action lies 
against it for acts done in it.s otilcial 
capacity.— JtAm’ENmxRV r. I^and 
Seitlement Board, [J92H] ;{ D, Jj, r. 
382 ; [1928] 2 W. W. R. 476 , 39 B. C. R. 
623; affd.. |1929] 1 D. ].. Jl. 242.— 
CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— B. 

t. Pevsd.. [1927] 1 I). L. R. 969 ; 
[19271 S. C. R. 220. 

8g. Insjicxtors appointed under 
Noxious Weeds ylct .] — -Jnspeetors 
appointed by a mimiclpality undi^r 
Noxious Weeds Act, 1924, c. 20, are 
not employees or agent.H of the muni- 
cipality, but are piiblle officers per- 
forming puiilic services for the ben('fit, 
not of the municijiality in its cori»orato 
capacity, but of its inhabitants & those 
of the }Tovinc(’ giuierallv.- -Mead ij. 
Marquih Rural Muniuii’ALity, [1928] 
2 J). L. R. 624 , [1928] 1 W. W. R. 760. 
—CAN. 
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486a, Failure to record appearance — Officer 

of court.1 — Finch v. Risley (1693), cited 
Poph. 26 ; 79 E. R. 1146. 

Annotaticm : — Mentd. Doe A. Hayne v. Kedfem (1810), 
12 East, OG. 

483. Add. Annotafion : — Refd. Ij. 0. C. v. Hackney 
B. (1, [1928] 2 K. B. 688. 

541, Add. Annofation : — Consd. Doe Conservancy 
Board V. McConnell, [1928] 2 K. B. 169. 

601. Add. Annofation Consd. More v. Weaver, 
[1928] 2 K. B. 520. 


604. Add. Annotation : — Oonsd. More v. Weaver, 
[1928] 2 K. B. 620. 

686. In the third line of the existing paragraph 
read “ 1813 ” for “ 1913.” 

698. Add. Annotation : — Consd. Wisbech R. D. C. 
V. Ward (1928), 138 L. T. 308. 

701. Add. Citations .*--[1928] 2 K. B. 1 ; 97 L. J. 
K. B. at p. 59 ; 138 L. T. 308 ; 20 L. O. R. 10. 

708. Add. Annotation : — As to (2) Refd. Brown v. 
Dagenham IT. D. C., [1929] 1 K. B. 737. 


Part V. — Interest or Bias of Judicial and Quasi-Judicial 

Bodies. 


719. Add. Ayinotaiio'n : — Generally. Refd. Maclean | 
n. Workers’ Union, [1929] 1 Ch. 602. 

721. Adit. Annotations : — Refd. Maclean 


Workers’ Union, [1929] 1 Ch. 602 ; K. v. 
Huntingdon Confirming Authority, Ex p. 
(leorge & Stamford Hotels, Ltd., [1929] 
1 K. B. 698. 


Part VI. Statutory Protection -Public Authorities 

Protection Act. 


733. Add. Annotafion : to (1) Consd. Scammell 

V. Hurley, [1029] J K. B. 419. 

736. Add. Annotation Refd. (Iraigola Merthyr I 
). V. Swansea ('Orjui. (1928), 138 L. T. 465. 

739a. S. r. Mohh v. Salford (V>rpn. (1908), 72 
.7. P. .7o. 341. 

766, Add. Annotation : — Refd. CIraigola Merthyi* 
Co. V. Swansea (^orpn., [1929] A. C. 344. 

777a. Duty to prosecute.] —Held : the duty to 
rosecAite for an oiTenco is not a “ public 
uty ” within Public Authoi ities l^rotect-ion 
Act, 1893 (c. 61), R. 1. — Hartin v. Ijondon 
(Bounty Outncil (1929), 141 L. T. 120 ; 93 
.1. P. 160 ; 45 T. L. 11. 318 ; 27 L. G. R. 497. 

784. Add. A nnotations Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419 ; Graigola Merthyr (-o. v. 
Swansea Corpn., [1929] A. (J. 344. 

795, Add. Annofation : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

800. Add. A7motatio7is : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. Mentd. The Harkawav, 
[1928] P. 199. 

803. Add. Annotation ;-*-Apld. Graigola Merthyr 
Co. V. Swansea (7orpn., [1928] C]h. 235. 

804. Substitute Citations. — [1929] A. C. 344 ; 98 


L. .1. Ch. 233 ; 140 L. T. 505 ; 93 .T. P. 121 ; 
45 T. L. B. 219 ; 73 Sol. .To. 109 ; 27 L. G. B. 
243, H. L. 

839. Add. Ayinotation : — Consd. Scammell v. 

Iturley, [1929] 1 K. B. 419. 

854. Add. Annotation As to (I ) Refd. Scammell 
V. Hurley, [1929] 1 K. B. 419. 

854a. .] — Where deft, appears to be acting 

as a member of a public body under statutory 
authority & pleads the six months’ limitation 
imposed by Public Authorities l^roiection 
Act, 1 893 (c. 61 ), as the period within which 
an action must be brought in respect of his 
acts, pltf. can defeat that claim by proving, 
on sufTicient evidence, that deft, was not 
res^Jly intending to act in pursuance of his 
statutory authority, but was using his pre- 
f /ended authority from some improper motive, 
such as spite or for a purpose entirely out- 
side statutory justification. ' 

Where defts. are found purporting to 
execute a statute, the burden of proof is on 
pltf. to prove the existence of such a dis- 
honest motive & the absence of any honest 
desire to execute the statute, & such existence 
Hi, absence should be found only on strong 
& cogent evidence. — ScAmiET.L G. & Nephew, 


PART IV. SECT. 4. SUB-SECT. 1. 

548 ii. .] — Rt O’Connor v. 

Lbmisux. [1927] 3 D. L. R. 831 ; 60 
O. h. R. at p 374.— CAN, 

PART IV. SECT. 4, SUB-SECT. 6.— 
B. (b). 

•h. Failure to return conviction — 
Form of action.] —D rake r. 1*re8Ton 
(1873). :U U. 0. R. ‘257.— CAN. 

PART IV. SECT. 6, SUB-SECT. 2.— 
B. (0). 

S I. Board of ThUMc VtUUu 

Commiasioners — Public Vtilitics Act. 


1023 (c. 53). «. 137 (2).}— Re Stanton 
& Gordon. [1927] 1 D. h. R. 273 ; 
[J9261 3 W. W. R. 709 ; 22 Alta. L. R. 
387.— CAN, 

PART VI. SECT. 2. 

739 iii. Harbour trustees .] — 

The mere fact that bodiOB such eta 
harbour trustees administer their 
undertakinffs under Acts of Parlia- 
ment is not sufficient to entitle them, 
as successful defenders, to expenses 
as between agent Sc client under Public 
Authorities l^rotoctlon Act. 1893 (o. 01), 
B. 1 {(}). They must base their motion 
upon such of the enactments regulating 


their constitution 6c functions as are 
relevant to the question whether the 
action was ** for an act done in pur- 
Buanoe. or execution, or intended 
execution of any Act of Parliament, 
or of any public duty or authority, or 
in respeot of any alleged neglect or 
default in the execution of any such 
Act, du^, or authority.” — Living - 
BTONIA S.S. Co., Ltd. v. Clyde 
Navigation Trustees, [1928] S. O. 
270.— SOOT. 


PART VI. SECT. 3, SUB-SECT. 2. 

I i. Negliuence — Claim under 

Fatal Accidents Act .] — Appelbe r. 



Vol. XXXVm.— Public Authorities. Cases 854a— 1067. 


Ltd. V. HuiUiBY, [1929] 1 K. B. 419; 98 
L. J. K. B. 98; HO L. T. 236; 93 J. P. 99; 
27 L. G. B. 63 ; Atib nom, Scammexl G. & 
Nephew, liTD. v, Attlee, 45 T. L. R. 76 ; 73 
8ol. Jo. 12, C. A. 

861. Add. Annotation : — Reid. R. v. \i. O. 0., Kxp. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

863. Add. Annotation ; — Apld. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. G. 344. 

864. Add. Afinotation : — Consd. Graigola Mertliyr 
Co. V. Swansea Corpn., [1928] Ch. 236. 

869. Add. Annotatimi : — Reid. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. i\ .344. 

870. Add. Annotation : —Consd. Graigola MtTthyr 
Co. V. Swansea Corpn., [1928] Ch. 236. 

876. Add. AnnoiatUm : — Reid. Scammell?;. Uiirley, 
[1929) 1 K. B. 419. 

882a. .] ~ Crri iorari is not a “ proceeding ” 

within Public Authorities Protection Act, 
1893 (c. 01), s. 1. — R. V. London County 
C ouNCDi, Exp. Swan & P^dgah (1927), Ltj). 
(1929), 141 J.. T. .690 ; 46 T. L. K. 612, D. C. 


884. Add. Annotation : — Reid. R. v. L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

885. Add. Annotation : — Reid. U. v. L. C. C., Exp. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

886. Add. Annotation .*— -Reid. K. v. L. C5. Ex p. 
Swan A Edgar (1927) (1929), 141 L. T. .690. 

887. Add. Aunoiatio)i : — Reid. R. v. L. (\ C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 

888. u4dd. Ainioiatiom Reid. R. v. L. (J. C., Ex p. 
Swan A Edgar (1927) (1929), 111 L. T. 590. 
Mentd. Pickford v. (^uirke, Pickford v. I. li. 
(VjiTirs. (1927), 13S L. T. .600; H. v. St. 
Marylehone Income Tax Cuiui’s., Ex p. 
Sehlesinger (1928), 13 Tax C<as. 710. 

931. Add. Annotation .•-'Consd. Morriss r. Winter 
(1929), 45 T. L. R. 043. 

953. Add. Anytolaiion : — Refd. Morriss v. AN’inter 
(1929), 4.6 T. L. H. 013. 

955. Add. Annolniions Consd. Graigohi Merthvr 
( 5o. r. Swansea ( 'or]>n., 1 1 928 \Vh. 23.6. Held. 
Morriss v. Winter (1929), 4.6 T. li. R. 013. 

966. Add. Annotation : -Consd. Graigola Merthyr 
Co. V. Swansea ('orpn., [1929) A. (’. 344. 


Part VIII.— Tenure and Compensation for Abolition of 

Office. 


1037. Add. Ayinotation : Apld. Stoke NeMdngton 
Borough (buncil v. Richards (1929), 45 
T. L. R. 0.60. 

1046. Add. Annofatioyi : — Consd. Stoke Newington 
Borough Council v. Ricliai'ds (1929), 45 
T. L. R. 650. 

1047. Add. Ayinofation .-—Consd. Kiddie Port 
of London Authority (1929), 93 ,1. P. 203. 

1048a. For loss ol salary -Meaning of salary— 
Constabulary (Ireland) Act, 1922 (c. 55).J — 


In above Act, by which compensation tlie 
basis of salary is payable t-o the nierubers of 
tlie disbanded Royal Irisli Constabulary, the 
word “ salary ” means wages or pay, & does 
not include allowances, such as allowances 
for lodging, house-rent, tSt servant. — 9]gan 
r. A.-G.' (1929), 46 T. L. R. 41, C. A. 

1057. Add. Annotation : Consd. Stoke Newington 
Borough Council v. Richai*ds (1929), 4.6 
T. L. R. 650. 


West Cork Board of Hkaltr, ri92J)] 
1. 11. 107." -IR. 

PART VI. SECT. 6. SUB-SECT. 1. 

sm. Admiralty proceedings in 
Exchequer Court of Canada — Act not 
applicable .] — Sydney, Cape Breton 
& Montreal S.S. Co. v. Montheaj-- 
HarbottrComks. (1913), 15 Exch. C. H 
1 ; 20 D. L. R. 828.— CAN. 

PART VI. SECT. 5, SUB-SECT. 3. 

Ip. Continuing trespa^ — Action not 
barred by Towns Incorporalion Act, 
1895 (c. 4).) — Archibald v. Truro 
Corpn. (19()0). 33 N. S. R. 401.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— A. 

h i. Release of insurance company 

by corporation from liability for acddenl.] 
— On an impln. under The Town Act, 
1927, s. 666^, for leave to bring: an action 
ograinst a town for injuries sustained, 
more than three months previously, 
owing: to alloffed defective wiring 
belonging to the town : — Reid : the 
fact that the town had released an 
insurance oo. from further liability 
with respect to the accident did not 
prejudloe it In such a manner as to lead 
the ot. to refuse to exercise its dis- 
cretion under said section to allow the 
action to bo brought.-r-iec Ruth & 
Bstevan Town, [1928] 4 D. L. R. 609 : 
[1928] 2 W. W. R. 686.— CAN. 

PART Vl. SECT. 6, SUB-SECT. 6. 

n (p. 133) i. Where actum in 


respect of uHinl of repair caused by 
misfeasance.] — Prentiue v. *Sault Stf.. 
Maihe, [19271 4 D. L. II. 800 ; 61 
O, L. K. 246 , revsd. 119281 3 D. L. li. 
5C4 ; [1928J S. G. K. 309.— CAN. 

o (p. 134) i. .1 — MoGueoor 

V. R., [1929J 1 D. L, R. 181.— CAN. 

o (p. 134) ii. As to injuries .] — 

Mills v. City of Letiibihdok (Alta.). 
[1927] 4 D. L. R. 1019; 11927] 3 

W. W. R. 421. -CAN. 


PART VIII. SECT, i, SUB-SECT. 2. 

b i. Noiicitfistaiuhng cou' 

tract for term certain — (Contract ultra 
vires.]— L arkins r. Summersidk, [1928] 
4 D. L. R. 841 .—CAN. 


k 1. Appoinlment until successor 
appointed — Appointment of successor — 
Right to salary in lieu of notice .] — 
Bijvkei.ky V. Charlehwood Rural 
rv, I1928J 2 T). L. H. 657 ; 
W. K. 828 ; 37 Man. L. R. 


Muntcipalt 
[1928] 1 W. 
331.— CAN. 


1 Of weights A- measures .] — 

Held: (1) the office ot inspector was 
a freehold public office tenable during 
life or good behaviour ; (2) an inspector 
was not liable to dismissal at tho 
pleasure of the Governor in Council 
as the holder of a public office under 
the Govt., but could only be removed 
from office by tho justices in petty 
sessions for good cause, & after being 
called upon to show cause against his 
removal ; (3) the acceptance of a 

salary did not alTect the tenui*e of his 


office, or render him liable to dismissal 
l)y the Govt., as a public servant. — 
Ex p. Kvanh (1909), 10 S. 11. N. 8. W. 
I ; 26 N. S. W. W. N. 189 ; 9 C. L. 11. 
JdO.— AUS. 

St. Delegation of authority to depart- 
'mental heads.]- Tiu* muuieipal eouncil 
of Sydney passed a resolution providing 
tlittl. the diseliaige or disrating or sus- 
peusion of any einpjoyoc sliould be left 
in the hands of the heads of (.ho resptic- 
tive (lepartimmts snljjcct to appeal to 
the town elerk, whose decision was to 
he final. An einployoo who was sub- 
soil non tly dismissed by a department al 
lioad brought an actiou against tht‘ 
council for wrongful dismissal 
Held : the council had jiower to 
deloKate its authority t.o dlsetiurgi* 
omidoyee. — Bayly r. Sydney Munt- 
ciDAL Council (1927), 28 S. JL N. S. W. 
149 ; 15 N. S. W. W. N. 40.— AUS. 

PART Vni. SECT. 2, SUB-SECT. 2. 

n. For “ Wioa v. Cochrane v. A.-G.. 
[1927] I. R. 285 ” read " Wiao v. 
A.-O. OP JiusH Free State, [1927] 
A. O. 674 ; 96 L. J. P. C. 88 ; 137 
L. T. 460 ; 43 T. L. R. 457.” 

See, further. Dependencies, Nos. 
714b, 7140. 

PART Vin. SECT. 2, SUB-SECT. 8. 

8W. Calciilaicd on years of actual 
sermce — Addition of years under county 
scheync.] — GVSuij.ivan v. Limerick 
(!. (k, Naim.iiton V. LnvfWRn^K (1. (]., 
1 1928] 1. K. 19.3.— IR. 
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PUBLIC HEALTH AND LOCAL ADMINISTRATION, 


Part III. — Control by 

9. Add» Annolaiion : — Retd. A.-G. v. Sunderland i 

Corpn. (1929), 46 T. L. K. 10. I 

20. Add. Annotation — Aft to (1) Consd. Creditor! I 
Cas Co. V. Crediton U. C., |1928] (lli. 447. 

23. Add. Annolaiion : — Held. Clark v. Epsom 
R. 1). C., [1929] 1 Ch. 287. 

29a. — .J — The duty of a local 

authority under 1875 Ae,t, s. 15, k(‘ep i 
sewers in r<‘pair cannot be enforced by a.n 


Ministry of Health. 

action by a private person for a mandatory 
injunction. The proper renic^dy is a com- 
plaint to tiie Minister of Health under sect. 
299 of the Act. — Clark v. Epsom JtuitAL 
District Council, [1929] 1 Oh. 287 ; 98 
li. ,7. Ch. 88 ; 140 L. T. 246 ; 98 J. P. 67 ; 
45 T. L. It. 100 ; 27 I., G. It. 328. 

. Add. Annotation : -Apld. Clark V. Epsorn 
R. D. C., [1929] J Ch. 287. 


Part V. — Bye-Laws. 

120. Add. Avnoiaiion -Refd. R<‘an r. Elaxt-on I 121a. .] — Pltfs., a firm of builders who 

R. D. (L (1928), 139 ]j. T. 320. I iiad, as a private enterjirise of tlieir own. 


PART I. 

sa. l*cmrr io acquire land — 1<\)r 
offU'vs.] Mayville Lo(’al Adminih- 

TltATJON llEAl/l'lI HeAUl> \\ OlETJNK 
(laiiS). 4i) N h. \i. 14S.— S. AF. 

PART II. SECT. 3. 

c i. — Order for ohnfcmnif oj 
niusanv( rnadt on. report of — 
of rc/iort of Ih nartmcnt of Health A 
JjKATITICit r. DoOJJTTLE (^O., l/J'D., 

llMiiSl 2 J). li. h. sor. ; ()2 O. L H 
jr.2. CAN. 

PART V. SECT. t. 

a (p. !.'■)()) 1 . — lUf Jtaiheau 
m uinnjiaf Jtoard— Jtoeht tud mhdatc 
utralid hycdaie.]-- Uc (Ja'^a Loaia, | 
n!)27] 4 D. h. ]{. 04 5 , (51 O. h IL I 

1S7 —CAN. 

a (p. 1 .')()) ii. — — T^’oee io appeal 

from hoard — Ground n for uranhno.] - 
he Casa Loma, [10271 4 J). L. ll. (515 ; 

(II O. L. It. 1S7.— CAN. 

ee (p. l.^»6) i. .1 — he 

& Toiiovto Cohpn. 
(1H(;:{), 22 U. C. R. (513.— CAN. 

PART V. SECT. 2, SUB-SECT. 1, 

ooo (p. ].')7) i. hye-lmr pro- 

hilntinfj kicpina of animalfi — E.reejd 
With eon'teni of council — (Conditions 
'under irfnch (ouseui qiren luti set — 
Miller ??. Ukicutov City, [192H1 
V. h. It. 37r) ; [10281 Arffus L. 11. 209. 

AUS. 

dddd (p. i:»7) i. /er Fox- 

CHOFT & London, [1927] 4 D. L. 11. 
084 ; 61 O. L. R. 209 ; revsd. [19281 1 
D. L. R. 849 ; 01 O. J.. R. 5.')3.-— CAN. 

aa (p. ir)8) i. — - .] -7iV 

Howard & Toronih) Oori>n., he 
Sweet & Toronto Corpn., 11928] 

1 D. L. R. 9.52 ; 61 O. L. R. 503. -CAN. 

PART V. SECT. 2, SUB-SECT. 2. 

54 Hi. .1 — Re Dunlop & Town- 
ship OP Douro (1859), 18 U. C. R. 
227.--CAN. 

ee (p. 160) i. Bye-law creating 

lien — Far unpaid uxtirr rates — Ultra 
mres.] — Bukchell v. Sydney Corpn., 
[1927] 1 D. L. R. 486 ; 59 N. S. R. 
iH.— CAN. 

h (p. 101) i. 

Boylan & Toronto Corpn. (1887)' 

15 O. R. 13.- -CAN. 

m (p. 101) i. 


I ear s hay.] — ^A county liocnbinj? ct. 
iHhiuul a bye-law that all lirujiisecl 
prcinlsc', \Mtliiii ilie dwtrict inclmlnijjr 
iiiiiH hotels, except us rt'iranled 
frav<'llers tSc lodjrers therein, should Ih‘ 
<‘loM*d wliolly on N<*w Year’s Itsv, 
tV, uben New dear’s Day tell on a 
Simdav, th<‘n on Monday, Jan. 2 . 
//e/d • UTuh'r this hyc-Iaw a Monday 
Lillinfr on Ja,ii. 2 nmst. lx* t.K'ated as 
a Sunday, A*, accordinp:ly, (hat an 
hotcl-k(‘cp('r u ho laid supjdu'd a cus- 
toincr on hiieh a Monday out with IJn* 
p('nnitt(‘d ueck-day h<»nrH had not 
infrinjrisi his eial i0«‘at<‘ where* (he 
custonu'r was a houd tide (aavelUM*, who 
could Idwfullv have heen supplied on 
Sunday. — U endeuhon v. Ross, |I92H| 
S. (" (.1.) 7 I - SCOT. 

t (p. 101) i. hate lUccly U) 

produce less moTuq/ than required.] — 
Held : the ct. woidd not interforo. — 
]{e (xILCIIKlST & SU1.LIVAN CORI'N. 
(1879), 44 U. C. R. 588.— CAN. 

e (p. 101) i. htreet 

not yet opined.]— A bye-law provided 
for t b(‘ constnudioii of sulc wailks on a 
to bo opened* — Held: as the 
striict shown on tho plan was not >(it 
A* uiii^ht iicvtT* he a luihlic street, thl^ 
council exceediMl its auUnnaty iii 
jiassnn? the byi-law*. wduch sbould 
theudore be quashed ; (he diaci*ctioii 
of the cd. should not. be exeixaHed in 
favour of thi‘ hye-law.— 7^c Chait’OH 
A L\ Salle Town. [19281 2 D. L. R. 
95U ; 02 O. L. U. 140. -CAN. 

e (p. 101) ii. Bye-law 

authorising improvement of street - 
Passed before land acquired.] — Jte 
CiiAPPUS & IjA Salij? Town, [1928] 

2 I). L. R. 950 ; 02 O. L. R. 140. 
CAN. 

e (p. 161) iii. Bye-law 

reyulatiny width of streets on laying- 
out building sites — Whether applicable 
to roads giving access to Imilding estate.] 
— Rose v. Sydenham Local Adminis- 
TRAnoN Hi. Health Board (1928), 49 
N. L. R. 203. -S. AF. 

dd (p. 161) i. Fes imposed 

on every truck delivering merchandise— 
Whether applicable to trucks belonging 
to owner outside municipality .] — Muni- 
cipal Act. R. S. B. C. 1924. c. 179, 
s. 290 (34), os enacted by 1925, c. 35, 
s. 28, winch ompowers a mimicipality 
to impose a llceiuic fee on “ tho owner | 
or driver of every truck plying for hire I 
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or used for tho delivery of wood, coal, 
merchandise or other commodity,” 
authorises it to demand the foe fi’oni 
every owner of a truck usi'd for the 
deliviTy of merchandise within tho 
niunieipality, even though the owner 
IS all outsider. -North Vancouver 
V. F. R. STEWART A Co.. 11928) 1 
\V. W. 11. 580 ; 49 Can. Grim. Cas. 

210 ; 39 IJ. C. R. 401. -CAN. 

dd (p. 1(51) ii. Bye-law 

rc/juiring vehicles licensed by town 
cnuiwil to obtain additional county 
heeiKc.] -ScoTTiari Motor Trp’Tion 
Co., Ltd. r. liANARKSUiRK County 
(.JouNCiL, 11928] S. C. (Ct. of SesH.) 
909.— SCOT. 

dd (p. 101) iii. Bye-law 

prohibiting use of vehicle in jiiiiey bus 
service without licence — Jitney licences 
no longer issued.] -Re Shawra, |1929] 

1 1). L. R,. 321 ; 50 C/au. Grim. Cas. 207 ; 
(53 O. L. R. 15 8. ---CAN. 

dd (p. 101) iv. Bye-low prescrib- 

ing parking areas for veJi teles — Whether 
bye-law regulating traffic — Bight to 
charge for use of parlnng areas .] — 
SoTTTLLINO V. IVlELROURNE CiTY, il928j 
V. li. R. 302 ; [1928] Argus L. R. 203. 
—AUS. 

h (j). 102) i. Bye-law restricting 

the carry mg-nn of restaurants.] — Re 
Rye-JjAW No. 304 of Minnedosa 
Town, Wono Sino v. Minnedosa, 
[UM8J .3. W. W. n. 181. -CAN. 

o (p. 102) i. Power to sweep 

chimiwys confined to chimney inspesiors,] 
— R. r. Johnston (1870), 38 U. C. R. 
549. CAN. 

S 0 . Regulation of botanic park — 

Bye-law prohibiting meetings without 
consent of governors — Valid.] — Fox v. 
Allchurch, [1920] S. A. S. R. 384 ; 
afjd. 40 C. L. R. 135.— AUS. 

8f. Licensing taverns.] — Re 

Brodie & Bowmanvillk Corpn. 
(1870), 38 U. C. R. 580.— CAN. 

eg. Bye-law increasing service 

tar — Invalid.] — Hardy v. Edmonton 
CoRi'N. (Alta.). [1925] 1 D. L. K. 256 ; 
[1924] 3 W. W. R. 930.— CAN. 

sh. Bye-law regulating the hous- 

ing of motor trucks <£• apparatus used 
in truck cartage business — Const ruction] 
— he SmoNAcn. [1928] 3 D. L. R. 210 ; 
49 Can. Grim. Cas. 336 ; (51 O. L. R. 
030.— CAN. 


Nne 
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built a number of houses upon land situate 
within the jurisdiction of (lefts., had not 
complied with defts.’ bye-laws as to the 
drainage, with the result that dill’erences 
arose between the parties. Subsequently, 
by agreement, defts. appointed a sub- 
committee to sei/tle all outstanding matters, 
an agreement was aiTived at between pltfs. 
<fc the sub-committee. One of the terms of 
til at agreement was that pltfs.’ drainage 
scheme should remain, altliough it was con- 
irai‘y to defts.’ bye-laws. I)eftK. having 
repudiated the agreement to which their 
sub-committee was a party, pltfs. brought an 
action claiming specific iierformance : — Held : 


as it had not been established that the build- 
ing of t he houses by pltfs. was, or foimed part 
of, a housing sclierne to which Uousing Act, 
1U25 ((‘. 14), s. 99, ajiplied, the verbal con- 
t*raci made by the sub-committee was not 
binding on didts., for the reason that defts. 
could not; confi'T* upon the sub-committee a 
po\v(*r of entering into any such contract. 
Neit iier Jiad the ]V1inist(‘r ]k^\v(‘ 1 * under sect. 99 
to relax the hy(‘-laws in a private; building 
schem(\ A\"illiam Mean A Sons, Ltd. v. 
h^J.AXTON MUKAL LisTUK’T (VU’NOIL, [19291 
1 K. M. b'lO ; 9S L. .1. Iv. M. 20 ; 129 Jv. T. 
220 ; 92 J. T. 121 ; 20 L. (1. li. 225, C, A. 


Part VI. — Legal Proceedings. 

137a. - - — Town Police Clauses Act, 1847 Act.,Athcref()r(*exc(‘i)tiuUiecaseofjuroi’ma- 

{c. 89).]— A corpn. was convicted upon an tion by a ]>arty aggrievt'd or the lo(uil 

information preferrccl on behalf of a limited authority for the distrud., the eomsent of the 

CO. under sect. 47 of above Act, by on(‘ of A.-O. is now a condition ])j‘(*cedent t/O pro- 

its directors, for permitting a motor omnibus (;<;edings for the recov^ery ot ])enalties undcM* 

to be used as a hackney carriage Avdthin the* the Town Police* (4aus(;s Act-, 1.S17 (c. 89). - 

prescribed area, without having olitained th(‘ SiiEFprELD C’oiifn. v. Ivitson, 119291 2 K. 11. 

necessary licence under the Act : — Held : 222 ; K. P. 591 ; 92 .). P. 125 ; 45 

that P. U. Act, 1875, s. 252, takes the pla(;e T. L. K. 515 ; 72> Sol. .lo. 21S ; 27 L. (L M. 

of Town Police Clauses Act, 1847 (c. 89), 522, i). 0. 

s. 78, which enabled “any person’’ to iSQ. Add. A iitiofalion : -N.F. ShelTield (Wpn. r. 
recover penalties for olTences against that Kitson, [1929] 2 lx. M. 222. 


Part VII. Particular Provisions. 


199. Add. Annotation : — Refd. He Whitaker, Ttooke 

Whitaker, [1929] 1 Ch. 602. 

200. Add. A nnoiatioth : Refd. Jtc AVliitaker, Rook<‘ 
r. Whitaker, [1929 1 1 Ch. 602. 

286. Add. A}i>i()fatio}f : — .4.s‘ to (2) Apld. Lean r. 
Plaxtoii JL D. C. (1928), 129 L. T. 220. 

308. .4(7(7. A nnotaiion : Apld. Bean v. Plaxton 
M. 1). C. (1928), 129 L. T. 220. 


I 333a. Relaxation of bye-law — Under Housing Act, 
1925 (c. 14), s. 99.] — William. Mean A Sons, 
JiTD. V. Plaxton lUriiAL District CoiiNciii, 
ISo. 12 J a, ante. 

339. A(7(i. A nnotaiion : -(icncraUy^ Refd. Graigcda 
Merthyr (-o. v. Swansea Corjm., [1928] (Jli. 
225. 

341. Add. An notation : Mentd. Graigula Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344. 


PART V. SECT. 4. 

1 i. Attormy-Oenrral ,] — Where 

the law rcHiilting from the exorcise of 
a statutory power to make a hyo-law 
operates for the general advantage 
of the; public at lai*{?e, none but the 
A. -(4. may sue in respiXit of its broach. 
— A.-G. & Lumley r. T. S. Gill & Hon 
Ptv., Imi., [1927] V. L. R. 22 ; [1927] 
Argus 1 j. H. 223. — AUS. 

PART VI. SECT. 2. 

sk. Keeping marine store without 
licence — In whose name action Zt(«.]' — 
Halifax City v. O’Connor (1882), 
15 N. S. R. (3 R. & G.) 190.— CAN. 

PART VI. SECT. 5. SUB-SECT. 1. 

si. Powers of arbitrator — Assess- 
ment of compensation —Where corpora- 
tion had no power to expropriate 
claimants land.] — Re St. Michaei/s 
College & Toronto Corpn., [1928] 
3 D. h. R. 710; 62 O. L. R. 410.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

k i. — — ' Requiring licence — Valid .] — 
Wroblewski V. McLaren (1927), 29 
W. A. L. R. 24.— AUS. 

PART VII. SECT. 5, SUB-SECT. 2.— 0. 

sn. “ Addition ** to building — What 
J.S. 


anwurUs to — Not m w gatntmt roof in 
lien of old pitch roof .] — Damiy 
V iLLAUK of Wakaw & KUAUS (Sablv.), 
[1927] 3 W. W. II. 107.— CAN. 

PART VII. SECT. 5, SUB-SECT. 4. A. 

so. What IS pntdic huildimf — VI uh 
jwemises used for donees —Liahihtu 
of club seerctarj/.] — Lister v. JTirM- 
riiRiES, 11928] V. L. R. 100; [1928] 
Argus L. R. 27.~AUS. 

PART VII, SECT. 5, SUB-SECT. 4.— B. 

sp. Who are owners — County court 
house.] — R. V. Tyrone County JJ., 
[1928] N. I. 103.— IR. 

PART VII. SECT. 6, SUB-SECT. 9.— 
B. (a). 

sq. Rye-law providing for Jormation 
of reeideiUifil area — Permilivug erection 
of shops in specijicd s/rt c/s. ]— R ARNEH 
V. ConuRO (hTY, 11928] V. L. R. 334 : 
[1928] Argus L. R. 197. -AUS. 

PART VII. SECT. 6, SUB-SECT. 9.— C. 

329 i. Cemtinuing offence — Erection 
of building wUhout approval of plans — 
No notice of disapproval served by 
council,] — Held : the contravention of 
the bye-laws was a continuinsr olCenoe. 

107 ?^ 


I — PORTSTEWAUT URBAN DISTRICT 
Council r. Hamtll, [1927] N. I. 181.— 

IR. 

PART VII. SECT. 6. SUB-SECT. 1.— B. 

352 ii. Employer — Evidence 

I of contract for medtvul d> surgical care 
of employees .] — GUEEN VirroiiiA 
Memorial Hospital v. Bootil Lti»., 
[1927] 4 D. L. R. 1016 ; 61 a L. R, 
293.— CAN. 

352 iii. Paiicid admitted as 

resident of city — Rut having legal 
settlement elsewhere.] — On tlu' certilleate 
of her physician that she was a msident 
of the City of Sydney, G. was admitted 
to the Sydney hospllal us a patient 
for tr(*atment. It was discovered some 
time later that G liad a lejfal settlement 
at Glace Bay, & she was i (‘moved there 
& accept(!d. In tlie meantime there 
was duo to the Sydney hospitn-l the 
sum of $1!H.5 for liospital sorvieos. 
Including: drui?s N: medicimiK. The 
atnount due was admitted : — Held : 
the City of Sydney, paying tlie claim 
of the hospital, was entitled to 
indemnity against deft,, & judgment 
sJiould bo entered In favour of pltf. 
for tho amount claimed with costs. — ■ 
Sydney City v. Glace Bay Town 
[1928] 1 D. L. R. 729 ; 69 N. S. R. 
448.— CAN. 
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Cases 356—549. 


Enqusu anij Empirk Diukst Supplement, 


356. Adil. AnnoUtiwii : — Consd. Brown Daj'en- i 
ham U. D. 0., |1929J 1 K. B. 737. ' 

386. Add. CUaiion : --[1928] 1 K. B. 66, 1). 0. 

502a. Prom owner — Who is owner.] - 

A soli*., acting for tho administratrix of a 
(loreased person’s (istate, employed a buildcM* 
to (Collect tlie rents of three working-class 
houses, cSt to pay the proceeds over to him. 
I^'he 1t)cal authority liaving executed works 
under Housing, Town Planning, etc. Act, 
1919 (c*. 35), K. 3S (.w, 7tow. lh)using Act, 
192.5 (e. 11), s. 3), sought to recover the 
(‘Xpiiuses from tJie solr. as “ own(*r ” wiiliin 
sect. 3S 11 chi : he was the owner, i hough 
Ik* was not tfu* p(‘i*Hon who r(ie(‘iv(id the rent 
direetlj li*om tljc tenants, as there iniglit 
he more \ lian one owru*!', ife evt*rv one receiving 
fh(' r(*nt, as rent, in succession heca-me the 
“ ownei .” \Vat'1>> V . BA'rrKRSKA <)oui»n., 

1 1929] 2 K. H. ()3 ; 98 L. J. K. B. 273 ; 140 
J;. T. r»91 ; 93 .1. P. 1.37 ; 4.5 T, L. B. 221 ; 
73 Sol. .lo. 113 ; 27 J.. (i. 11. 307, C. A. 

502b. — ' Statutory charge - -Incidence of 

charge.]— The c'harge created by Housing 
Act, 1925 (c. 14), h. 3, is not a charge* on the 
int.(*restfi of the raek-r(*nt owner only, but is 
a. chai'gf* upon the entirety of Hk* interests 
in Hk* jU'cmises. Paddinoton Boiioikjh 
IK h3NU<;ANio, 119281 Ph. .507 ; 97 
L. ,1. (’h. 219 ; 139 1.. T. 308 ; 92 .1. P. 08 ; 
20 L, (i. It. 283. 

J?irio/ahVw Folld. lirishd v. Virgin, [11)28] 2 K. B. 

022 . 

502c. - - — - -.] -Tlie eliargi* givcui 

to a local authority in resp(‘<*t of repairs by 
Housing Act, 1925 (c. li), s. 3, is a charge on 
the wliole ot t h(* ]>r()pri(*tary int(*rests in the 
]>remis(*s, A- ranks in ])riority to a fee* farm 
i*<'nt aliMvidy issuing out of the ])remises. 
Bimstol (5oiii*n, IK ViiujiN, 11928J 2 K. B. 
022; 97 H. .1. K. B. 522; 139 L. T. ,375; 
92 .1. P. 1 15 ; 14 T, L. U. 540 ; 20 L. (1. Jl. 
443, I). (^. 

506a. Improvement scheme Validity - Particulars 
of proposed development must be shown.] - 

An ini]U()Vt‘ment schenu* }>ur]>orting to be 
made under the i>j*o\ isions of Housing Act, 
1925 (c. 11), after ])roviding foi* the acquisi- 
tion iV clearing of an unhealthy area, proceeded 
to emiK)wer the local authority to sell, lease 
or otherwise dispose of, as they thought tit. 


t-he cleared area or to appj*o]}riate or use it 
for any purpose approved by the Minister 
of Health. The scheme fui^her provided that 
if the Minister so required, the local authority 
should provide a number of dwellings, not 
(‘X feeding 72, suitable for accommodation 
of persons of the working classes, on a site 
(‘itb<*r witldn or without the area, according 
to a scheme to be approved by the Minister. 
The scheme had been ijresentcd to the 
Ministei* witli a i)etition for its confirmation ; 

Held : in order to be a valid improvement 
s(•4K^me within Pai't II. of the Act, a scheme 
must, besides pi'oviding for the acciuisition 
A: clearance of an area, contain particulars of 
the ])roposed development of tin* area, & not 
<‘onfer on the local authority an um*estricted 
power to sell or lease the cleared area. 

U. IK Minister of IIeabth. Hx p. Davls, 

1 1929] 1 K. B. ($19 ; 98 B. .1. K. B. 630 ; 141 
li. T. 6 ; 93 .1. P. 19 ; 45 T. L. ft. 345; 27 
L. O. B. ()77, C. A. 

506b. - - - Power of local authority to sell 

or lease cleared area.] — R. v. Minister of 
HEAT/ m, jK Davis, No. 606a, anlc. 

509a. Subsidy —Amount — Houses completed after 
passing of Housing (Financial Provisions Act, 
1924 (c. 35 ).]— Stein (.John (1.) & Co., l/ri). 
IK Stirling County CouNciii BAS'i’KitN 
HiSTKun’ CoMAUTEE (1927), 91 J. P. 205; 
26 B. G. R. 51, IB J.. 

509b. Agreement waiving compliance with 

bye-law -Whether authorised under Housing 
Act, 1925 (c. 14), s. 99. 1 — WiTXiAM Bean A: 
Sons, Btj). r . Plaxton Buual DisTRurr 
(’ouNcru, No. 121a, anie. 

518. Add. Antiotalion /l.s‘ lo (2) Refd. Brown r. 
Dagenham V. 1). C., [1929] 1 K. B. 737. 

533. \dd. CUafin7is : ' sub 7wm, ft. Warh- 
J.INGTON OVKRSEEKK, 22 B. T. O. S. 304 ; 
18 .1. P. 647 ; sub nom. h'x p. Warhlington 
OvERSEEits, 18 Jur. 494. 

534. Add. ('ilalioii : — sub uom. R. v. Devekioli., 
23 B. .l.M. C. 121. 

Add. A nnolaiious : — Refd. B. v. Kingswinford 
Ov(*rs<*ers (1854). 2 K. A: B. 688 ; Backliousc 
c. Bishopwearmouth (1861), 7 Jur. N. S. 338. 

549. Add. AnTiofalioH : — Consd. Woolliscroft v. 
Stoke-on-Trent (k>ipn. (1928), 92 J. Ik 150. 


352 iv. — Charge on jiatienVs land 

- (Hvrs 7 ut cimrge on land of hvshufid 
for ireaiment of i/’i/p.I — lie Land 
Titles Ac’T, lie MoCranky JIoual 
MONICIPALITV Gaveat, [1922] 2 

W. W. U. 898 ; 66 D. L. H. 819.— CAN. 

352 V. No precedence over 

pn or mortgage. ] — Ma nufacturehs 
Life 1nsttran(*e Go v. Fj.owkry 
f^LAiNH (No. 33), (1924 I 1 I). L. IL 66 ; 
20 Alia. L. IL 100; [1923] 3 W. W. H. 
1361.— CAN. 

k i. - To pay doctor — Called in 
by matron to treat emergency raw.] ^ - 
Where an Indigent resident of a ruml 
inunif'ipnllty ^^as admit l<}d to a 
hoKpilal, i\H an enK'rgency case, i& the 
niafi’on of the hosidtal called in a doctor 
on the rota t.o ti-eat the case, held that, 
innlcr llural Mnnieipality Act, R. S. 8. 
1 920, 89, he wqh entitled t,o rtTluver 

from the rural nmnielpalltv his reason- 
ahle (‘hai*pres f»)r m*(H‘SRary services 
rendered the patient. - CoLFiS r. W aw- 
ken RmtAL MUNieiPALlTV, [1928] 3 
VV. W. R. 532. CAN. 

PART VII. SECT. 6, SUB-SECT. 2.— C. 

sr. lAahUity of 7nun\c\ polity to pay 


7iurse^ — dr those famishing tucessUics 
at request of health officer.]- Gameuon 
V. Dauphin (1904), 14 Man. L. R. 573 ; 
24 O. L. T. 99.— CAN. 


PART VII. SECT. 10. 

st. Oangcrous slope adjoining street 
lAabilxty of oamer to pay vast of fend ng - 
Needed by local avihoriiy .] — Buckie 
Maoihtrateb V. Seafielu’s Dowager 
, Gountkss Trustees, [1928] 8. O. 
I (Ct. t>f Sobs.) 525. -SCOT. 

PART VII. SECT. 11, SUB-SECT. 4. ~C. 

sw. Town ]*larming dr Decelopinent 
Act. 1920 H'hcthvr applicable to sub- 
dici.'iinn into fanning areas — Private 
roads inarkid on plan.] A piece of land, 
eomiJi’isiug about 11,000 aeres, situated 
ill a farming district, AAlthin the 
houndaries of a ilistrict council an‘a, 
was suhdiNidiMl liy tho owm*r into 
twelve loth. A plan w'as doposIU'd 
in the Lamis Titles Reglstmtlon Office, 
Hi showed certain private roads which 
were marked “ private roads tu be 
vested in ” the owner : — Held : the 


fee-simple of those roads did not vest, 
by virtue of Town Jdaniiing & Develop- 
ment Act, 1J)20, in the district council. 
— Loxton District Council Bruce, 
11927] S. A. S. R. 463.— AUS. 


PART VII. SECT. 12, SUB-SECT. 1. 

J j. Injury to employee— Whether 

negligence must he jiroeetf.] — Pltf. while 
working: for deft, iii clearing brush 
from the latter's farm was injured by 
an explosive which deft, had brought- 
on to the land for use in the clearing 
of it, & which pltf. by pure chance 
struck with an axe : — Held : pltf. 
must piDve ncgligeiioe.- -Pietrzak v. 
Rocjheleau, [1928] 2 D. L. R. 46 ; 1 1 928] 
1 W. W. It. 428 ; 23 Alta. h. R. 337.— 
CAN. 


PART Vll. SECT. 12, SUB-SECT. 2. — B 

629 i. Petrolemn for light ivJiicles — 
Loeomotiees on Highways Jet, 1896, 
r. 3(i, s. 5 — Applicalioxi to SeotUuul of 
requlaltons xnade by Home Secretary.] — 
Galloway v. Anderson, I1928J 8. 0. 
(.T.) 70.— SCOT. 
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556a. Registration Removal from register ■ 
Grounds for.J -Pltfs. were the owners of 
premises which had l)eeii used for a long 
period prior to Mar. 1924, as a slaughter- 
house in connection with their business as 
meat salesmen, ^ were a registered slaughter- 
house within Towns Improvement Clauses 
Act, 1847 (c. 84), B. 12(1. By a resolution 
passed by the City Council on July 22, 1920, 
pltfs.* slaughter-house was removed from the 
register upon the ground that no slaughtering 
had been done on the premises between 


Mar. 1924, Si July, 1920: -//W</ : upon the 
evidence, these premises liad throughout tlie 
eriod in question been continuously oocupi(Hi 
y pltfs. as a slaughter-! lousi* used as such. 
The local autliority wei*e the]*ofoj*e not entitled 
under sect. 120 to remove the name from the 
register, even although there had been a 
breach of the regulations on the part of pltfs. 
— VV^OOLLISCBOFT V. STOKB-ON-TrENT Cc>KP^ . 
(1928), 92 J. r. 150 ; 20 L. G. K. 522, C. A. 
607. Add. AnnolaiUm : — Refd. Grant v. Derwent, 
11929J 1 C^h. 390. 


PART VII. SECT. 14, SUB-SECT. 4. 

hi. NrfiJiaciur .} — 

I^’OTUIKS'J’ 1\ MlCTU()l*OLT'rAN MBAT 
INUUSTU\ IJI). (1928), 28 8. 11. N. S. W. 
621 ; 4r. N 8. W. W. N. 19:i. AUS. 

h ii. Biie-UiW (/cnriritnj 

ntmiers of animals sUmuhtervd of fjttrlum 
of ojjad. -Ayiidhvv rtasonahlv.] — A bye- 
law, lUJMli* by It coutrolliiig authority 
of an abhatoir, iu pursnauco of 
SlainBrliteriiig & Inspection Aot, 1908, 


fl. 18, Hcct.. 3 of tli(‘ AiiHMidiiioiit Act, j 
1910, ih intra viirs be i*cas<»iiublc not- 
witbstandinj? that ilsopciation deprives 
the owiiem of animals BlunM^hlcretl of 
a proriortloii of the offal A' cffccls ii 
coiiliscat ion of same - Smith r I 

HBIM itoUOCMJll OoUNCTL, |192SJ N. Z. 
h. U. 536. -N.Z. 

PART VII. SECT. 20, SUB-SECT. 1. -A. 

8X. JJeposUulii refuse so us to ho 


innsanrr.] Ifi'aUb Act, 1919, s. 32 (2), 
makes it, uidaufu] for a iirivalc citizen, 
as well as tor u inunicaiial I'oimcil, to 
di'posit refuso or rubbisli m aii\ pho o 
\vb(‘rc it iiiav be a nujsanci* A dcfiosil, 
contribuliiif? to a <*ontiiiuiiit^ iniisaucc 
licld HUttlciciil, to support a eon Motion 
under the st'cliori. - rAiN'i'KU i\ o’Con- 
NBU„ [19281 V. L. K. 259; [19281 

Anyriis L. 11. 159.- - AUS. 



Cases 31a— 316. 
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RAILWAYS AND CANALS. 

Part I. — Railway Companies Generally. 

31a. — ,]-'Edinbukgh, Perth & Dundee Ry. Oo. v, Philip, No. 865, 'posL 


Part II. -Construction and Repair of Railways. 


118. \d(i. Annotation Refd. Farnworili v. Man- 
chester Oorpn. (1929), 98 L. J. K. R. 224. 

136. Add. Anvofalion : Consd. Manchester Oorpn. 
V. Audenshaw 0. Denton IT. 0., [1928] 
Oil. 7();h 

197a. .]— A railway co. agreed with a 

land(>wner, thi’ou^li whose (‘state tlie railway 
woidd pass, to constriud it iiiairiiain a siding 
(;(mneci.(*d with tlieir railway at R., together 
wil-h all necie.ssary a])proaches thereto for 
]>u])lic iis<‘, iV for the r(‘C(‘ption delivery 
of goods: - livid: (1) specific performance 
could he decr(*ed of tiu*. agreeiiient to con- 
sfi'iicl' the siding it apj)roa(5h(‘s, without 


decreeing the co. to maintain them when 
made ; (2) the agreement did not bind the 
CO. to erect sheds, or to keep one of tlieir 
servants in attendance at- the siding, but it 
obliged them to construct a i)roper siding, 
with a})proaches <fe a wliarf or raised j)lat- 
form for the loading & unloading of goods ; 
(3) “ necessary approaches ” meant “ proper 
approaches.” -Lytton v. Gri^at Northern 
Ry. Oo. (1856), 2 K. & .1. 394 ; 27 Ju T. O. S. 
42 ; 2 Jur. N. S. 436 ; 4 W. R. 441 ; 69 E. R. 
836. 

265. Add. Anno/atioii : — Refd. ManclKister Oorpn. 
V. Audenshaw U. Denton IT. 0., [1928] 

Ch. 763. 


Part III. - Equipment and Working of Railways. 

316. Add. Annotation: — As to (1) Refd. Bournemouth -Swanage Motor Road & Ferry Co. v. 

Uarvey & Sons, [1929] 1 Ch. 686. 


PART I. SECT. 4, SUB-SECT. 1. 

sb. Power of fedrral railwaj/ io sell 
Us assets — Seressitif Jor sauriion of 
(torvriMr-Generol in PnmwiL.] -Oitawa 
Vallkv I{v. (U). V. (IICNTIIAL Kv. Co., 
Ltd. 0. it. 42 K. B. 284.— CAN. 

BC. Power to carru on humness 
reo^ovaUlu incidental to operation of 
rtiihrnjf Sate of sou vent rs^ photo- 
graphs iP rcjreshmcnts.] — Qiif.es Vie- 
TDKIA NiMJAUA FaI.IIS J*AUh COMltS. 
V. INTIOKNATIONAL BY. Od., 11028] 4 

1). li. K. 7r)r. ; o;; o. l. u. io.- can. 

PART I. SECT. 4, SUB-SECT. 3. 

n (p. 2r)3) i. - — None 

to Supreme Court of Canmla.] -Cedau 
liADiDM Mfg. Power Co. v. Lacoste, 
111127] 2 1). L. K. 83.— CAN. 

bd. flight to ntieiwte tamls takin ] — 
PjiArr 0. Crand 'I’runk Uy. Co. (1884). 
S O. K. 4991--CAN. 

se. yt dpi i sit ion from tnuint for life .] — 
Midland li\. op Canada r. Young 
(1803). 22 8. C. 11. 100.- -CAN. 

PART 1. SECT. 4, SUB-SECT. 6. 

p (p. 254) i. When demurrage 

chargeable.]— J. Brownlee & Co. v. 
Canadian National Uys. (192G), 32 
Can. By. Cas. 291.— CAN. 


p (p. 254) ii. .] — Con- 
solidated Rendering (]o. v. Cana- 
dian National Uys. (1926), 32 Can. 
By. Gas. 294. — CAN. 

uu i. Ajipticahon oj stop-off 

charge.] —BoMiNios Millers’ Ahsoun. 
V. Canadian National & Canadian 
Pacific By. Cos. (1925), 33 Can. By. 
Cas. 0. — CAN. 

uu ii. Dressiuff iniransii — Application 
of stop-off. ]—NirAUH)N Mag ANN Lumber 
Co. V. Canadian Pacifio By. Co. 
(1926), 32 Can. By. Cas. 286.— CAN. 

00 (p. 256) i. .] — Canadian 

Litmbermen’s Assoon. V. Canadian 
National & Canadian Pauific By. 
Cos. (1927), 33 Can. By. Cas. 1.— CAN. 


PART II. SECT. 3. SUB-SECT. 1.— C. 

f i. .] — Windsor Oorpn. v. 

Canadian Pacific By. Co. (Wyan- 
DorrE Street Bridge Case) (1926), 

32 Can. By. Cas. 26. — CAN. 

sf. Liability to reconstruct private 
bridge as highway bridge.] — Leduo v. 
Canadian Pacific By. Co. (1927), 

33 Can. By. Cas. 24. — CAN. 


PART II. SECT. 3, SUB-SECT. 2. 

sg. Claim for damage — Three months' 


nolive. of claim.] — He St. Andrew's 
Church Trustees Cheat Western 
By. Co. (1862), 12 C. 1*. 399.— CAN. 

PART II. SECT. 6, SUB-SECT. 4. - 

B. (b). 

aa. Revsd.f 31 S. C. K. 155. 

PART II. SECT. 6, SUB-SECT. 4. - 

C. (a). 

215 xiv. .] — James v. 

Grand Trunk By. Co. (1900), 31 
O. B. 672.— CAN. 

PART II. SECT. 8. 

p i. .]— B. n. Smith (1878), 43 

U. 0. R. 369. -CAN. 

sh. Laying doom of raiUmy m public 
street — Necessity for consent — Who 
proper authority.] —Port Adelaide 
City Oorpn. v. South Australian 
Ryh. Oomrs., [1927] S. A. S. B. 197. — 
AUS. 

PART III. SECT. 9. 

sk. ** Policemen travelling on His 
Majesty's service " — Whjeiher Prouincial 
policemen included. ]-i-R. v. Canadian 
Pacific Ry, Co. v. Canadian National 
Ry.. [1928] 2 D. L. R. 386; [1928] 
1 W. W. R. 785 ; 34 C. Ry. Oas. 292 ; 
23 Alta. L. R. 401.— CAN. 
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Part IV. — Level 

361. Add, Annotatiovs : — Distd. Compania 
Mexicana De Petroleo “ El Aguila ” v. Essex 
Transport &; Trading Co. (1©29), 141 L. T. 

100. Consd. llargrove v. Burn (1929), 46 


Crossings. 

T. L. B. 50. Refd. Service v, Sundell (1929), 
45 T. L. B. 500 ; Cooper v, Swadling (1929), 
10 T. E. B. 73. 


Part V. — Arrangements between Railway Companies. 

371. Add. Aniiolatiov io (1) Distd. dmliton I 475. Add. Annotation :—Ak to (1) Consd. A.-G. r. 

Gas Go. r. Oredikm IT. 1». G., [193H] Gli. 447. I Ix-cds Gorpn., [1039 1 2 Gh. 291 . 


Part VI. — Relations between Railway Companies and the 

Public. 


554. Add, Annotation : — Refd. Mancliester Corpn. 
V, Earnwoith (1920), 4(i T. L. B. 86. 

557. Add, Annotation : — Refd. Manchester Corpn. 
V, Farnworth (1020), 40 T. Ij. It. 85. 


558. Add. Annotation : — Consd. Manchester C^oryni. 
V. Farnworth (1020), 40 T. L. B. 85. 

564. Add. Amudatlon : — Refd. MaTu hesier Coi‘])n. 
V. Farnw()i4h (1020), 4r> 'P. L. H 85. 


Part VII. — Railway Companies and their Servants. 


598a. Injury to ganger — Duty to provide look-out 
man — Prevention of Accidents Rules, 1902, 

r. 9.J — The foreman of a gang in the employ 
of a railway co. was (‘in ployed to re])air some 
signalling api)ara1.iis on the permanent w'ay, 
took with him a mcmh(*r of his gang to 


assist Jam. AVliilst engaged in woj king (m 
th(‘ down line* he with Ins fidlow workman 
stepped oiT the lin<‘ on the u]) hrai to a^'oxl 
a down train iV both men were' killed by an 
lip tram. In an action by the widow of the 
foreman for damages against the c(». for 


PART IV. SECT. 1, 

sj. F.jti'nt of didt/-~ Effect of Railway 
Jvt, lOlfl ic. 08).] — (^OJ.icnouiiNK V. 
llARaop (Out.), 11927] 1 D. L. U. JIG ; 

32 OiiTi. Ky. CuH. 208 — CAN. 

324 i. ' — .1 — Scorr v. Wtnnipeo 
Kefa tuio Co., [1927] 2 D. L. 11. 086 ; 
11927] 1 W. W. n. 739; 32 Ouu. By. 
CaH. .•}97 ; 30 Man. L. 11. 337 ; ajfd. 
11928] 2 i). L. B. 'J20 ; [1928] S. C. B 
..2 ; 34 C. Py. (^as. 200.— CAN. 

324 ii. Power io remove planks- 

From farm crosHina.\ — MacDonald v. 
(Janadtan Pacific By. Oo. (Quo.) 
(1927), 33 Can. By. Cos. 60,— CAN. 

m i. — ' — Effect of accident causing 
death or injury — Application of ** slow 
order.”l — Rc Railway Ashocn. of 
CJanada & Slow Orders (1926), 32 
Can. By. C^as. 238. — CAN. 

m ii. .]— Canadian National 

Bys. V. Hydro Klectric Power Com- 
mission & Department of Highways 
for Ontario (VVissthiI/L Crossing 
Case) (1920), 32 Can. By. Cas. 297. — 
CAN. 

f (p. 309) i. .]— Montreal 

Corpn. ij. Canadian Pacific By. Co. 
(OouiN Boulevard Crossing Case) 
(1926), 32 Can. By. Cas. 245.— CAN. 

f (p. 309) ii. .] -Spring- 

field (Village) v. Michigan Central 
By. Co. (1926), 32 Can. By. Cas. 254. — 
CAN. 

f (p. 309) iii. .1 — Montreal 

CORPN. V. Canadian National Bys, 
(1927), 33 Can. By. Cas. 29.~CAN. 

f (p. 309) iv. .1 — Canadian 

National Bys. v. Montreal Tram- 
ways (Gttt St. Crossing Case) (1927), 

33 Can. By. Cas. 32.— CAN. 


f (p. 309) V. .I -Sher- 

HRooivE Corpn. v. Canadian Pactfic 
By. Co. (1927), 33 Can. By. Cas. 35.— 

CAN. 

I PART IV. SECT. 2, SUB-SECT. 

sm. date left open— OhhgaHou ou 
person crosstna track to take reasonable 
preeautions .\ — Th<* fact Unit the prati'H 
at a railway cruHsiiR!: have boon left 
open (loch not excuse a person approaeli- 
iug the tiaek from taking reasonablo 
preeautions lit'fore crossiiij? it in oidei- 
1,0 (llseover whether a train ih (‘oininjr. - 
Mk’HALInsivI V . (Canadian Pacific 
By. Co., [1928] 3 \V. W. B. 238. CAN. 


PART IV. SECT. 2. SUB-SECT. 2. 

a (p. 311) i. Whether gale wil- 

fully left open — Qaie wilfully opened by 
stranger.] — Brow’^n v. CreatNorthi:un 
By. Co., [1927] 2 1). L. B. 3J6 ; [1927] 
1 W. W. B. 516 ; 32 Can. By. Cas. 320 , 
38 B. C. K. 115.— CAN. 

PART IV. SECT. 3. 

aa (p. 314) i. Smart r. 

South African Bys. ic Harrours 
(1928), -19 N. L. R. 129. -S. AF. 

p (p. 315). Revsd., [1927] .3 D. L. B. 
888 ; [1927] S. C. B. 505 ; 33 Cun. 

By. Cas. .55. 

p (p. 315) i. .1 -Tremblay 

r. Canadian PAriFio Bi. Co. (1927), 
Q. B. 05 S. C. 400.— CAN. 

r (p. 315) I. - ] VVJieit* tlie 

Railway Administration hiiH nsed a 
particular warniuK to annouiiee the 
approach of a train at a h'vel crossing, 
ttienufter, upon an occasion when 

1077 


fluefi warning is not given, a collision 
occurs helwi^en an engiiii* tk, a vi'lncle 
(Tossing tin* line, flie ct. in d(‘(;i(ling 
whether Uie dnvtT of the vehicle took 
r(‘asonnbl(‘ care in appnuieiiing (he 
crossing uill tak(‘ into ai-coimt Ukj 
fact that t [ie dilver may huAc lK‘eii 
thrown olT his guard bv lh(‘ absence 
of the usual form of warning - 
Manimjo r, SoiTH African Bys. & 
H\rbgcR 9, II92SI ApT». D. 89.- S. AF. 

q (p. 310). Revsd., [1923] S. C. B. 
397. 

c ([». 310) i. Defect ire ajiproach to 
(TO.S'.'iGU/. |— PABPHEKIiA V. (^VNADIAN 

National By. Co., 119281 3 D. D. B. 
83 J , 02 (>. Ii. B. J90. —CAN. 

o (p. 317). Revsd., 48 S. C. B. 561. 


PART V. SECT. 4, SUB-SECT. 2. 

t. Revsd., 1 O. L. B. 575, 591. 

PART VI. SECT. 5, SUB-SECT. 3. A. 

80. Damage to timber Fnitiiii to 
patrol right oj way Dt feds m huomo- 
D'rc.j — MiD-IiAKES Timber Co. r. 
Canadian I'vcific B,y. Co., |192S1 
4 D. L. B. 922, [1928] 3 \\ . W. B. 
745.- -CAN. 

8p. Dc/ith due, to fire, raitsed by spnrhs 
from engine — Claim by dijteiidants 
— iVhere enforceable — Mean my of 
losses .'*] — Victorian Bas. Comrs. 
r. Speed, [19281 V. L. B. 150 , [19281 
Argus Ii. B. 77; 40 C. h. B. 134. 
— AUS. 

PART VII. SECT. 1. 

k. Rev.sfl., 47 S C B. 634 
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breach of statutory duty, the judge directed 
the jury tliat a regulation of the co. under 
wliicli the foreman r)f a gang was entrusted 
with the duty of seeing that a look-out man 
was provided whenever he or any of his 
gang were at work upon the line was a com- 
pliance with r. 9. The jury found that the 
CO. had not omitted tf) pcM’form their statutory 
duty of providing a look-out man, that the 
foieman’s death was caused by the negli- 
g(»nce of one or the other or both of the men, 
tS: judgmeiii^ was entered for the co. : — Held : 

(1) a motion for a new trial, on the grounds 
of misdi reef -ion 4^ that the verdict was against 
the weight- of evidemee, must be refused ; 

(2) the rule does not require the look-out man 


provided to be some one who is not a member 
of the gang itself, but is appointed 
additionally. (3) Semble : the duty of the 
railway co. under the rule in any of 

danger is an absolute duty to provide a 
look-out man & to see that be is instructed 
to act. The co. does not comply with the 
rule by merely making regulations under 
which the foreman of a gang is entrusted with 
the duty of appointing a look-out man ; &, 
if the foreman fails in tliat duty, the co. 
may be made liable for injury hapiiening to 
a member of the gang other than the fore- 
man himsedf. — ViN(7ENTv. Southern Ry. Co., 
11927] A. C. 430 ; 96 I.. .1. K. B. 597 ; 136 
B. T. 513 ; 71 Sol. .\o. 34, tl. B. 


Part X.— Railway 

703. Add. An 77 oi (if ion. 9 Apld. K. r. St. Maryle- 

bone Income Ta-x Comrs., Ex p. Schhisinger 
(1928), 13 Tax Cas. 746. Refd. H. r. 

Electricity Comrs., Ex p, Yorkshire Electric 
IWer Co. (1927), 138 L. T. 230. 

755. Add. Amiofdf'ion Refd. Bownson, Brew 
(lydesdalo 7 . (h W. By., L. M. k S. By., 

L.'iH: N. E. By. k Southern by. (1928), 19 
Bv. k (Jan. 3Y. Cas. 235. 

756a. Adjustment of charges to revenue —Railway 
carrying on subsidiary business — Railways Act, 

1 921 (c. 55) , s. 58. ) - In dealing with the subject 
of dock undertakings belonging to railway 
cos. the Baihvay Bates Tribunal accepted the 
division Ix'tween “ railway ” k “ dock ” set 
out in the railway cos.’ est imat(‘s, by whitdi 
all receipt s k expenses in respect of railways, 
sidings k wai’cdunises, wduYlun* they were 
wit-liin t he area of a dock or not-, w'ere treated 
as “ railw^ay ” receipts k expenses, k all 
receipts k expenses in respect of “ docks ” 
othei- than those ent-i*r(‘d as “ railw^ay ” 
receipts k expenses, were treated as “ dock ” 
receipts k expenses : i/c/d ; (1) this 

division of receipts iS: exjienditure betwx'on 
railways A docks could not- he 8ui>port.ed, as 


Tribunals, 

it involve!] the exclusion from consideration 
of charges at dock warehouses or storage 
spaces where none of the goods stored therein 
used railw^a-ys, k all charges in I'espect of t-he 
conveyance on railways in docks in whatever 
circumstances tJie rails were laid or charges 
w<Te made for their U8(‘ ; (2) (Bankeh, L..1.) 
under sect. 58 (1) of the above Act the 
lYibunal has to take into consideration the 
diiTerent ojierations which go to make up 
the business of a dock undertaking, for wliicli 
operations separate k distinct, charges are 
made; (3) Scinble (Scrutton, 1j.. 1.) : 
warehousing on a dock undertaking goods 
exported or imported, storing sutih goods 
in the open on dock lands, the use of transit- 
sheds. k services such as coopering, are dock 
k not railway charges. — ^Manchester Ship 
Eanal Co.’s k ' Dock k Harbour 
AUTHORIT mS ASSOCN.’S APPLICATIONS, [1927 j 
2 K. B. 154 ; 96 I.. ,T. K. B. 421 ; 137 L. T. 
39 ; 43 T. E. 11. 301 ; mh nom. Standard 
Charges (Docks Harbours k Biers), 19 
By^ A (.Jan. Tr. Cas. 75, C. A. 

750b. .] — Standard (Jiiaiuiks 

(Collection k Delivery-Warehousing) 
(1925), 19 By. k Can. Tr. Cas. 53. 


PART X. SECT. 3. 

a (p. 37.">) i. Over street railuHiy 

incorporated by prmnnnal legislature — 
Work for general advantage of Canada.] 
— Where a, street railway co. operatinp 
within a province was orijdnally 
incorporat-cd by a provincial IcpriHlatui’c, 
but its nmlerl-alviriB is subsequently 
declared liy n Doiuinion Act to be a 
work tor the peneral advantaifo of 
Canada, the execution of its powers 
is within the jurisdiction of the Board 
of Railway Comrs. for Canada. — 
Qttkbec liAmw'AY, IjIgitt A' Power 
Co. V. Montcalm Land Co., [1928] 1 
D. L. E. 143 ; [1927] S. C. U. 5Ar>.-~ 
CAN. 

a (p. 375) ii. Under liailway Act, 

88. 346, 351.] — Provinces of British 
Columbia & Alberta v. Canadian 
National & Canadian Pacific By. 
Cos. (Parish for Provincial Police 
Case) (1927), Can. By. Cos. 322.— CAN. 

d (p. 375) i. Or U> 

employ servants in inferior position .] — 
Death v. New South Wales IIatlway' 
Comrs. (1927), 27 8. R. N. S. W. 187 ; 
44 N. S. W. W. N. 53.— AUS. 

e (p. 375) I. — .1 — St. 

Brioid’s Parish. Ibkr^»illb County, 
I’.t). r. Canadian National Rts. 
(1927). .*’*3 Can. Ry. Cas. 15.— CAN. 


oo (p. 375) i. A.S to effect 

of order of Board.] — lie Boland & 
Canadian National Rys. (1920), .32 
Can. By. Cas. 127.— CAN. 

occe i. Prevention of 

alteration in routing of traffic.] — Board 
OF Trade of Halifax, St. John & 
Sackvtlle, N.B., Canadian Lumber- 
men’s Ahsoon. V. Canadian National 
I tYS. (1920), 32 Can. liy. Cas. 37. — 
CAN. 

t (p. 370) i. Transit rate — 

With stop-over privileges — llefusal to 
order.] — Boss Leaf Tobacco Co., Ltd. 
V. (Canadian Freight Ahsocn. (1927), 
32 Can. Ry. Cas. 320.— CAN. 

oo (p. 376) i. .]— 

Standard Hardwood Lumber Co. 
V. Canadian Pacific Ry. Co. & 
(Canadian National Rts. (Coal & 
Coke ]Iates Case) (1926), 32 Can. 
Ry. Cas. 282.— CAN. 

qa (p. 376) i. .]— 

Canadian Shippers* Traffic Bureau 
V. Canadian National Rys. (1920), 
32 Can. Ry. Cas. 3.— CAN. 

yy (p. 376) i. Goods of 

same description.] — Hardy’s, Ltd. v. 
New South Wales Railway Comrs. 
(1928), 28 S. B. N. S. W’. 318; 45 
N. S. AV. W. N. 82.™ AUS. 


yy (^). 376) II. Compulsory 

rednct'Con — Application' of Mariti'me 
Freight Hates Act, 1927.] —Canadian 
National Ry. Co. v. Nova Scotia 
l^oviNCE, [1928] 1 D. L. R. 369 ; 
[1928] S. C. R. 106 ; 34 Can. Ry. Cas. 
223.— CAN. 

coo (p. 376) i. Jiefnsal of 

facility involving variation of established 
principle.] — Parish of Lancaster, St. 
John, N.B. v. Dominion Express Co. 
& Canadian National Express Co. 
(1926), 32 C.an. Ry. Os. 33.— CAN. 

mmm (p. 376) i. 

.] — Muldoon V. Canadian Pacific 

By. Co. (1927), 33 Con. Ky. Cas. 13.— 

GAN. 

nT(p. 376) i, .]— 

lie Canadian Pacific Ry. Co., Grand 
Piles, P.Q. (1926). 3 2Can. Ry. Cas. 1. 

—CAN. 

hh (p. 377) i. Restoration 

of train services — Jiefimil to order .] — 
Annapolis Municipality N.S. v. 
Canadian National Rts. (1926), 32 
Can. Ry. Cos. 257. — CAN. 

pp (p. 377) i. Hefvsal 

to Jlv responsibility for future accidents.] 
— Canadian National Rys. v. Town- 
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Part XIII. — Canals. 


888. Add, Annotation : — Refd. Bournemouth-Swan- 
age Motor Road & Ferry Co. v. Harvey & 
Sons, [1029] 1 Ch. 680. 

925. Add. Annotation : — Refd* Ooleshill v. Man- 
chester Corpn., [1928] 1 K. R, 770. 

948a. Pumping from one level to another.] — 

Ellwell V. Birmingham Canal Navigation 
Proprietors (1862), 3 H. L. Gas. 812 : 10 
E. R. 323, H. L. 

.970. Add. Anyiotafion Mentd. Dee Conservancy 
Board ik Mc('onnell, [1928 1 2 K. B. 159. 

978. Add. Annotation : — -Apld. Groat Western Ry. 
V. Monmouthshire County Council (1929), 93 
;r. P. 142. 

978a. .] — railway co., as 

owners of a canal, were under a statutory 
obligation to keep it oj^en for navigation. 
By agreement with the co. a county council 
pulled down an old bridge crossing the canal 
<fe substituted a new oik', covenanting “ well 
<fc sufricicnily to maintain & repair the 
bridge. ^J'he bridge, canal towing path 
were, as both parties knew, situate in a mining 
area liable to subsidences. Later, sub- 

snip OF Stamford (1926), 32 Can. Ry. 

Cas. 262.— CAN. 

qq (p. 377) i. Power 

io ordi^ mibaiitution of jjrivate crosffing.] 

— Calhoun v. Canadian National 

Rts. (1926), 32 Can. Ry. Cas. 236.— 

CAN. 

vv. Reosd., [19121 A. C. 224. 

vv i. Use of railway bridge 

few vrfnmlar traffic.] — Sahkatohewan 


sidences occurred, resulting in the headway 
between the bridge & the towpath level being 
so reduced as to render the latter useless, 
& thtTeby preventing the navigation of the 
canal. The railway co. contended that the 
county council were liable to restore the old 
headway : — Held: (1) the construction of the 
bridge did not afl’ord any evidence of an 
intention to i)rovide for the raising or jack- 
ing-up of the bridge if it subsided ; (2) the 
covenant to “ maintain ” did not impose upon 
the council an obligation to raise the bridge 
so as to restore the iiro})er headway. — 
Great Western Rv. v. Monmoutiisiitue 
County Council (1929), 93 J. P. 112 ; 27 
L. G. R. 295 ; affirmed, 27 L. G. R. 509, C. A. 

980. Add the following pai*agraph : — 

Th(‘ right to navigate the dredged channel 
is confined to vessels paying dues to enter or 
leave the canal, & tlu‘ right of navigation 
does not include a right to ground on the 
bank {per Cuii.). — 

1032. Add. A nnolalkni : -Refd. Culeshill v. Man- 
chester (^orpn., [1928] 1 K. H. 770. 


Department of HiaiiWAYB u. Cana- 
dian NA'noNAL Rts. (192(5). 32 Gan. 
Ry. Ca«. 23. -CAN. 

oco (p. .377) i. fiction ngaifist cmruuis- 
si07)rrs—W/icn triable in Sicprnnc 
Court,.] — M. R. IlATL Anchor, Ltd. v. 
Victorian J{th. Comrh., tl92H j V. L. R. 
339 ; 119281 Aigiw L. R. 114. -A US. 

g: (p. 378) i. — .1 - Re Casa 


Loma. [19271 4 D. L. R. (546; 61 

O. L. R. 187.-- CAN. 


PART XIII. SECT. 2. SUB-SECT. 4. 

sz. Rc}(air oj rail waif cnihanhmcni — 
Liabihtif jor conscqacrif datnagr — 
Lim itat ton of actum 1 -Punjab Cotton 
Press Co. r. Si’jniETAitY (H*' State 
C927), I. L. li. 10 Lah. KH. IND. 
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RATES AND RATING. 


Part I. — Liability to be Rated. 


5. A dd, Amioiaiion : — Consd. I j. (L C. v, Hackhoy 

Ik a, [J928J 2 K. ik 588. 

14. Add. A^uiolalimi : — Consd. Jj. (\ C. r. IJackn(*\ 
fk [11)28] 2 K. B. 588. 

15. Add. An)iotaiio7i : — Consd. L. (L C. r. Hackney 
fk (J., I 11)281 2 K. Ik 588. 

16. Add. Ayuioiaiion Consd. L. C. C. Hacknc'V 
Ik 0., jH)2SJ 2 K. Tk 588. 

17. Add. A'iinoiaiiov : — Expld. L. C. C. ??. Hackney 
Jk (L, (1028J 2 K. Ik 588. 

36. Add Amiotaiurn : — Consd. L. C. 0. v. Hackney 
Jk C., 1 11)28 I 2 K. B. 588. 

37a. .] — I lefts, were* tlu^ overseers of a. parisli. 

Witliin the iiarisli was a bnildinj;, the ])ro- 
j)(‘rty in wliich was vested in ])ltfs., mana^^ed 
l)y tIuMii in Hie early part of 11)20 as an 
industrial school. After IVlar. 11)20 the 
huildinij: was no lonp^c'r us(*d as an industrial 
school A plt-fs. r(iinov(‘d tlieir stores 
I’urniturt*. The I’oinoval was conijiletcd in 
Apr. 11)20, <‘xc(‘i)t that a caretaker was left 
in jiossession wit h a f(‘w articles of furniture 
for his use. In Mar. 11)27 pllts. decided 
t-o use t he prennist'S jiartly as an elementary 
school partly for other purpos<‘S. Hefts, 
l ated jiltts. in respect, eif the builelinp: for t.he‘ 
t we) pe‘j ie)ds emdin^ Se‘])t, 30, 11)20, ^ Mar. 31, 
1027, A it was aelinit.ted tliat the rate was 
elul> made* A confirnie*(l. Pltfs. eibjected 
tha,t. the rate* was invalid, as tliere* was ne) 
))e*ne*tie*ial eicciqiation hy t.he‘m. Fpe)n tlK‘ir 
refusing te) T)a>, ele*fts. complaine*el tei the* 
justices, wiio issue*d a elist.i*e*ss warrant., A: 
(le*fts. se*ized a tramca.r lieloia^in^ t.e> })ltfs. 


Pltfs. did not appeal to quarter sessions, but 
toe)k proceedings ^in replevin Hc/d ; 

(1) pltfs. were not in beneficial occupation 
during the relevant period, & were not ratable ; 

(2) the jurisdiction of the justices to grant 
a distress warrant depended on the question 
of actual occupation within tlie jjarish & not 
on that of beneficial occupation, &- as pltfs. 
hael failed to show that the distress was 
unlawful, the action of replevin failed. — 
London County Council v. Hackney 
Bohouoh Council, [1928] 2 K. B. 588 ; 97 
Xj. J. K. B. ()94 ; 139 L. T. 407 ; 92 .T. P. 138 ; 
44 T. Xj. K. 592 ; 26 L. C. R. 306. 

65. Add. Annoial'kni : — Consd. L. C. C. v. Hackney 
B. (L, [1928] 2 K. B. 588. 

66. Add. A nnolalion Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

69. Add. A>vn()1a1i())) : — Consd. Ij. C. C. i\ Hackney 
B. C., [1928] 2 K. B. 588. 

' 86 . 

87. Add. Atmoiaiioa : — Consd. L. (L C. v, Hackney 
B. C., [1928] 2 K. B. 588. 

122. A nnolaiion.^ : — Delete “ Consd. .Jones v. I. B. 
(^.orars., Sweetmeat Automatic Delivery Co. 
V. ]. li. Comrs., [1895] 1 Q. B. 484.” 

160. Add. Atmoiaiion : — Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

218. Add. Aimotaiio)) : -As lo (3) Consd. L. (L C. r. 
Hackney B. C., [1928] 2 K. B. 588. 

235. Add. Ainioiution : — Refd. Engclke v. Mus- 
mann, [1928] A. (L 433. 


PART I. SECT. I. 

y i. - 7»V Coleman 

'rowN.sniF* & NoimiKUN Ontauio 
IjioiiT is: Vowua Co., Ltd. (H)‘27), (»0 
O. li. r. 4 07).— CAN. 

Iff i. .] -~Jie Stoi^t & 

MVuionto, |P.)271 2 1). L. It. 1)00; GO 

o. L. j:. 3K{.- -can. 

fff ii. .]— 7?r Donald 

Mahon N: Co. (Out.), I1‘)27J 4 i). J). Ji. 
lOG].— CAN. 

PART 1. SECT. 2, SUB-SECT. 2. -A. 

14 ii. - — .J-OiTAWA CoiU’N. r. 
O'JTAWA PUBLD' SeuoOL ItOADD (li)‘23), 

7)4 O. L. Ji. G3H.— CAN. 

PART I. SECT. 2. SUB-SECT. 3.— 
B. (f). 

f i. StahiW agenf .] — Tfchl : nol 

Doctipviiifi: the land in an oflfic.ial 
(japaelty under <,he (irown.- Jfe 
CoenuANK Town & Kino, (11)2.")] 2 
D. L. 11. 7)7)0; 7)6 O. L. li. 477.— 
CAN. 

PART I. SECT. 2, SUB-SECT. 4.— A. 

113 i. Nccr8»iiy for .] — CniUHitTiuaeii 
(Matok, ktc.) V. Pyne, Goitld, 
GthnnesB, (1028] N. Z. L. R. 318. — 

N.Z. 

PART 1. SECT. 2, SUB-SECT. 4.— B. (c). 

sa. JAcence lo cut timber.] - The hoJdrr 
of a pomiit t.o cut, Umbor on Dominion 
landH iH not tlu* “ occupant '* within 
JUirul Mnnicipalily Act, Ii. 8. S. J020, 
li. 81), of Die land iuclndcd in llie berth ; 


iS: Hinco, in assesHinir liim uh Hiich, t-lu* 
UHsc.sKor acts without juriHdictioii, thi' 
cniitirmatjoii of tin* aHHCsHincnt by t in* 
SaBkatehewun .AKscHsincnt (JomnuHsion 
docs not, under the eflect. priven it liy 
sect. 270 f)f said Act, prevent linn from 
defending: an action to eolleet tlie taxes. 

Bitki.ant) JUtual MuNK'iPALrj'y 
7. DoNM.DHON is: JJOKTON. 111)28] 1 
J}. Ij. n. 4:w : [1928J 1 W. W. Jt. 40 ; 
22 Saslv. J.. Jl. .320.— CAN. 

PART I. SECT. 2, SUB-SECT. S.—C. 

sb. hwncr rated for whole properly — 
Notice that pareel8 of land sold to specified 
Iter sons— 'Whether sufficient notice of 
change of oumcrsliip.] -Cleaiivikw, 
Ltd. r. Yatala Soimi DisTitirr 
(Council, (11)27] S. A. S. Jt. 7)57).— AUS. 


PART I. SECT. 2, SUB-SECT. 7. 

203 i. Ilevsd., 32 S. O. II. 507.. 

PART I. SECT. 4, SUB-SECT, 6.— A. 

n i. Whether buildings used 

solely for educniinual purposes c..rcmpted. \ 
— Tleld : in Jlobart Corpii. Act, 1893 
(Tas.), s. 1J6, as amended by Hobart 
Oorpn. Act., 1921 (Tas.), r. 18, it in 
Hobart Water Act, 1893 (Tas.), s. 60. 
the words “ charitable purposes *’ 
should be constmed ejurdan gc 7 icris 
witi) hospital & benevolent asylum 
it not- in their technical sense, therefore, 
hnildinprs used solely for educational 
imrposes were not oxempled from rates 
l)y those sections, oven If such purposes 
\Nere charitable In the technical sense. 


— CiiruBT College Tut^ht r. Hobakt 
Cohen. (1928), 40 C. L. R. 308.— AUS. 

c i. Srajnen’s FricJidly Society — 

R ork given up by society <(’• continued, 
hy Navy JAugue of Canada.]- Held : 
the latter body was not exempt. — 
Jte Nav\ League of Canada (Assess- 
ment OF Hajjfax Rrancii of), 11927] 
2 D. L. 11. 184; 59 N. 8. R. 21*2.— 
CAN. 

g (p. 4 GO) i. — — lieservc for show 
^/roi/iM/.]— C onnor v. RotOvUAMPTON 
City (’ouncil (1928), 22 g. J. P. Ji. 91. 

AUS. . 

PART I. SECT, 4, SUB-SECT. 7. 

1 i. Seminary for education of 

missionary priests.] — Held : the build - 
inpr could not be deemed to bo one 
‘‘ used for church purjiosos *’ within 
School Assessment Act, Ji, S. A., 1922 
(c. 52), s. 24 (rf), it was not exempt, — 
liUTHENiAN Catholic Mission of the 
Order of 8t. Basil the Great in 
Canada v. Mundare School District, 
No. 3603, [1924] 2 D. L. li. 1 U3 ; 
[1924] 2 W. W. R. 481 ; 20 Alta. L. R 
338.— CAN. 

m i. fiuildiny also used for 

re.ceipt of rent.] — Held: a buildiDFr 
which is uHCtl or occupied for religious 
teaching is “ solely "’used or occupit‘d for 
that purpose within Metropolitan W ater, 
Sewerage & Drainage Act, s. 88 (1 ) (/i), 
notwithstanding that rent for land of 
the owner, other than the land which is 
occupied by & used In connection with 
the building. Is payable & is paid in 
the building. — R oman Catholic Arch- 
bishop of Sydney v. Metropolitan 
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281, Add» A'^moiation : — Consd. Metropolitan Meat 
Industry Board v. Sheedy (1927), 97 L. J. 
P. C. 1. 

286, Add. ArnioiaHon : — io (H) Consd. Ij. O. C. v. 
Hackney B. P., [1928] 2 K. B. 588. 

327. Add. Annoiaiion : — Refd. Metropolitan Meat 
Industry Board r. Sheedy (1927), 97 L. .1. 
P. C. 1. 

444. Add. Ayinotatiofi : — Consd. It. v. London 
County Council, Ex p. Swan & Edgar (1927) 
(1929), 45 T. I.. R. 512. 

503. Add. Annolalionti : — Consd. CeiKiral Medical 
Council r. 1. B. Oomrs., English Branch 
Council of General Medical (-ouncil v. I. B. 
Comrs. (1928), 97 L. .1. K. B. 578 ; Midland 
(^opnties Institution of Engineers r. Inland 
Bevenue Comrs. (1928), 14 9'ax C^as. 285. 

580. Add. A'iuioiafion : Refd. Busby r. Avglierino, 
11928J A. C. 290. 

669. Add. Amiotalwn: - Refd. Musinann v. 
EngoJkc, [1928] 1 K. B 90. 

675a. House let out in apartments or lodgings — 
Representation of the People Act, 1867 (c. 102), 
s. 7.] — By Ile])](*s(‘ntation of the People 
Act, 1807 (30 A 31 Viet. c. 102), s. 7, where the 
owner is rated at the passing of this Act to 
the poor rat(‘ in respect of a dvvelling-houH(‘ 
situate in a parish wholly or partly within a 
parliamentary borough, instead of the 
occupier, his liability to b(*rat(‘d lor the future 
shall cease ; & aft er the passing of this A(it 
no owner of any dwelling-house so situate* 
shall be raled to the poor rate* instead of the 
o(;cupier, except as hereinafter nuintioned. 

. . . When the dwelling-house shall be 
wholly let out in apartrruuits or lodgings, not 
separately rated, the owner of such dwelling- 
house shall be rated t-o the poor rate. 

Applt. & fiv(* other ]jersons each occupi<'d a. 
room in a six-roome<l dwelling-hous(* in a parish 
within fi parliamentary borough, & had the use* 
in common of the street door, passage, stair- 
case & domestic conveniences; the owner did 
not' occupy any part of the premises, nor ridain 
any (control over the Bmants, each of whom 
hail the exclusive possession of his own room. 
At Hk* time of tlui jiassing of above Act 
t'lie owner was rated in respect of the whole* 
house, instead of tlie occuiiiers, by virtue 
oi Small Tenernc'nts Act, 1850 (c. 99). 

After tlie passing ed above Act, the oversc*ers 


of the parish made a rate, in which each of 
the six occupiers was separately rated : — 
Held : tin* owner of the house, & not the 
s(*veral occupi(‘rs, was ratt'abh* : for that the 
housi* (‘anie within tin* exception in sect. 7.— 
StAMI*I0H V. SUNDlilU.AND (1808), 

L. H. 3 i\ B. 388 ; 37 L. T. M. C. 137 ; 18 
L. T. 082 : 32 .1. B. 139 ; 10 W. B. 1003. 

Anmilotions^i : — Consd. Tlioinpsen r \\ nvd (IS7I), L. K. C 
i\ I*. :i27 : P(Mn) r. llowHnl (1871). L. K O. V. 277 ; 
ItuKlIev i\ llayliH (IS8I), S g. li. 1>. 111,'). White & 
r. IsliiifTl oTi ritMMll 1 K. 7i. Ki3 Folld. 

(Jriffgs r. (IMOD), lOJ Jj. T. l)r)0. Consd. B. r. 

BoIh'H.s, Er SU‘])n('> lion)iic:h CoiuaMl (IlUr)), 84 Jj. J. 
K.n. ].»77. Refd. MaM»n r. UeiiiK'tt ( 18(.8). L. K. 4 0. 1’. r.(l2 : 

]iarii<‘s V. (18(»!>). J. It 1 \\ .Vh) ; (.Jiill r. AUHiin, 

Austin r C^dl (1872). L. K. 7 ii. J*. 227. 

675b. — — - — -.1 Besp. was rated & assessed 
to a g(*neral rate in respe(;t of a. house wdiieh 
was situat'i* in the* parish of TI., which Avas, 
at the date* of the jiassing of lh*]u*osentation 
of the People Act, 1807 (c. 102), A had ever 
since been, situate* in a parliamentary 
bortnigh. Ih*sp. did not occipiy or reside 
in or exercise any siijiervision or control over 
the house, wliich was a pi*ivate dw'^elling- 
house consisting f>f a bjisement, a ground 
floor A two other floors, A was let by resp. to, 
A w^as occupied b\ , three tenants. The 
rateable valiu* of i‘ach of the* icri<*ments was 
under £20. h'^aeOi t.(*nant- had a sepaiate 
l(‘tting A/ a. separate key, A bad the exclusive* 
use.* A e)ccupatie>n eif the roemis le4 to him or 
her. On an appin. foi* a. elistress warrant 
against resp., it was contended e:m liolialf e>f 
applt. that the* beireiugh (‘eiuneiil were entitled 
fe) rate resj). under Beprese‘ntai'ie)n of the 
Beople Act, 1807 (c. 102), s. 7, inasnnie;h as 
the house was whedly le*t; e)ut in apiirtmcnts 
eir lodgings neit separately rated. It w-as 
e’onteiieh^el on behalf eif res[). that tin* house* 
was not wheilly led out in aparluiemts eu* 
lodgings not separ.atcly rateei wuthin the* 
meaning of that se*cti()n, A that the demand 
was ha, el, as ne) allow^aTi(*ei, abateiment or 
ele*(iue*tion had be(*n made te) re*sp. unde*!* 
Be)e)r Bate Asse^ssment A. Coll(*ction Act, 
1809 (c. 41). The? justioe*s weu*e of opinion 
that the house was not in point e>f law^ a 
elwelling-house wholly let out in apartments 
or lodgings w^ithin the nmaning of sect. 

A they dismissed the summons : — Jle/d : on 
file* aufhe^rity of Stamper v. Sunderland 


Water, SKWEitA<u<: Dratnacuc 

Board 40 C. L. 11. 472 , [1028] 

Arguri B. I(i2. AUS. 

PART I. SECT. 4. SUB-SECT. 10. C. 

sf. Liability before issv-e of patent ], — 
Bui )1>ELL V. OEOReiESON (1873), i) 
Mud. L. E. 407.— CAN. 

Sg. .] -O’dRADY V. McCaFERAV 

(1882), 2 O. E. 300.-^ CAN. 

sh. —— Half-breed Lands.] — Tte 
(1801), 7 Man. L. R. 434.— 

CAN, 

sj. Whether lessee of Commonwealth 
land liable.] — TIuj Iphscg of laiiel loase'fl 
])y a private* lueUvielnal from the* 
Coinraonweall h e)f Australia, the* ownejr 
ol the lanei, is not lial)le t-o lx* mt eel by 
a local authority, the laiiel itself not 
l)eing rateable lanei. — C 'oaedrake v. 
Brisbane City Council (1928), 22 
g. J. P. R. 34.— AUS. 

PART I. SECT. 4, SUB-SECT. 12.— 
A. (a). 

sk. Aare^mc7it with municipality 
exempting taxpayer from tares — School 
taxes collected separ airly hy school 


trustees— Whether exemption applies 
io school tuxe.H.] Er p. IUttifrst (Jo.. 
11028J 1 I). J.. R. CAN. 

PART I. SECT. 4, SUB-SECT. 20.— A. 

t i. Loading pier dt equipment for 

shipment of coal,] — Re Acadia (Joal 
G o’s. Assessment, (192r>] 1 D. L. R. 
1179 ; 68 N. R. R. 17.— CAN. 

I PART I. SECT. 4, SUB-SECT. 24. -K. 

432 ii. - .]- FsTceiiritr CoRi'N. v. 

Union Government (1920), 50 N. L. E. 
21.— S. AF. 

PART I. SECT. 4, SUB-SECT. 24.- L. 

sn. Land leased to commissariat officer 
tp occupied by troops.] — Held : exempt. 
— Principal SEeuiKTARY of State 
F eiR War v, Toronto Gorpn. (18U3), 
22 U. G. R. 551.— CAN. 

PART I. SECT. 4, SUB-SECT. 24.— Q. 

a i. .]—Rc Hypro-Klectric 

Power (Jommjssiox of Ontario & 
'J’neiROT.D & I’ELHAM TOWNSHIPS (1024), 
55 O. L. R. 431.— CAN. 

infil 


PART I. SECT. 4. SUB-SECT. 34. 

g (p. 512) i . — —Fee still in Crown.] 
--WluTC the fee* Htlll remains iu the 
Grown, the interest of the holder of a 
ItomeKl-ead claim is not subR'et tei 
taxation hy a mnnieinality, although 
the bolelen* personally is. — R. v. 
Matsqdi Mitnkupaetty (1001), 8 

B. C. E. 280.— CAN. 

60. Rropcrly temporarily in ihstrwt - 
Rolling stock <1* marhiniry oj railway 
company.] — Re Edmon'Ion, DuNVF.eivN 
& British Coia .miua Iti . Go. 
Me’hEr.T.AN Rriioon DiSTRmT, 110281 
2 W. W. E. 084. — CAN. 

sp. Machine used Jor dipfung 

reservoir.]- -Re 1M\nnix Wai.<jrkn 
isr Me^LENVAN Srire)OL District, [10281 
2 W. W. E. 080 —CAN. 

PART I. SECT. 5. 

sq. Mortgagee --Of leasehold interest 
in land.]— Held: not R^nitgeo. of 
“ ratable propertY *’ within Rating 
Act, 1025, 8. 70. — Waitomo County 
Council v. Miliss, [19281 N. Z. L. R. 
22.— N.Z. 

sr. Colliery company letting houses 
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Overfteera^ No. 675a, ant€n the council ■were 
entitled to rate resp. under sect. 7 of the Act 
of 1867, & the appeal must be allowed. — 
Griggs v, Stevens (1909), 101 L. T. 950; 
74 J. P. 67 ; Konst. A W. Rat. App. 154 : 
8 L. G. R. 63, D. C. 


675c. Effect of Poor Rate Assessment & 

Collection Act, 1869 (c. 41).] — Reap, was the 
owner of a ttmement situate in a borough 
whifdi in the year 1867 was, ever since had 
been, a parliamentary borough. The tene- 
ment was wholly let out in apartments or 
lodgings not. separately rated within Repre- 
sentation of the People Act, 1807 (c. 102), 
s. 7. Purporting to act under that sect., 
th(* rating autliority rated resp. as owner, 
instead of tlie occupiers of the tenement, 
witljout allowing him any commission, 
abatement or deduction : — Held : the Act 
under which reap, wfis rateable as owner 
instead of the occupiers was not Representa- 
tion of the People Act, 1867 (c. 102), but was 
l*oor Rat.e Assessment & Collection Act, 
1869 (c. 41), &. he was entitled to the coni- 
Tjiission, abatement or deduction specified 
in sect. H or sect. 4 of the latter Act. — Davis 
V. Wallis, [1908] 2 K. R. 134 ; 77 li. J. K. B. 
4.32 ; 98 L. T. 411; 72 J. P. 165 ; 24 T. Ti. R. 
350 ; 6 L. G. R. 493, D. C. 

- Consd. Grigfi:« r. Stovc'iiH (1009). 101 J.. T. 

900. Overd. cV: 11 uU‘h v. iHhivpriou (‘-orim., 1 19091 

I Jv. Ji. LIS. Refd. NoIvch V. Stroriff, I1909J 2 K. Jl. 02r>. 


675d. - - - - — — — , I -Applis. were tlie ownei s 

of tenements situate in a borough wliicdi in 
the yeai* 1867 was, A ever since had been, a 
parliamentary borough. The tenements wore 
wholly lot out in apartments or lodgings not 
Ke])arately rated witliin llepresentation of 
tin* Peopl(‘ Act, 1867 (c. 102), s. 7. Pur- 
porting to act under tliat sect., the rating 
authoi'ity i*at(*d a.]>'i)lts. as owners, instead of 
the ()(!(ai])iers of tlie tenements, without 
allowing them any commission, abatement 
or reduct ion Held : applts. were properly 
lated as owners, instead of the occupiers, 
under Representation of the People Act, 
1867 (c, 102), a. 7, A were, therefore, not 
entitled to any commission, abatement or 
reduction from the amount of tlie rate. That 
portion of Representation of the People Act, 
1867 (c. 102), s. 7, wliich provides for the 
l ating of owners of houses wholly let out in 
apartments or lodgings not sej)ai*atcly rated 
has not bt'on repealed by implication by 
Pool- Rate Assessment A Collection Act, 
1869 (c. 41), or otherwise.— White & Hales 
r. Islington Corpn., [1909] 1 K. B. 133; 
78 L. J. K. B. 168 ; 73 J. P.44 ; 25 T. L. R. 


121 ; 2 Konst. Rat. App. 798 ; 7 L. G. R. 
133; 63 Sol. Jo. 97; siib nom. Hales v. 
Islington Borough Council, 100 L. T. 22, 

C. A. 

J nnotaf ions .-—Contd. Orifirers V. StovenH (1909), 101 L. T. 
9r>0. Folld. NokcB r. Strong, [J909] 2 K. B. 625. Consd. 
R. V. Roberts, [1914] 1 K, B. 369 ; K. v. Carson Roberts, 
Ex p. SU^pney Corpn., [1916] 3 K. B. 313. Refd. Kent r. 
Fittall, [1911] 2 K. B. 1102. 

676e. — Who may be liable - Agent.] — 

An agent who is employed by the owner of 
a dweUing-house, situate in a parliamentary 
borough, & wholly let out in apartments, 
to collect the rents on his behalf is not liable 
to be rated as owner under above Act. — 
Nokes V. Strong, [1909] 2 K. B. 625; 78 
L. .1. K. B. 1041 ; 101 L. T. 318 ; 73 .T. P. 
417 ; 7 L. a. K. 876, 1). C. 

Annotation : — Consd. Metropolitan Water Board v. Brooks 
(1910), 79 L. ,1. K. B. 705. 

6751. - - To what boroughs applicable.] — 

The council of a metropolitan borough, which 
becalm^ a parliamentary borough some years 
after the passing of Re])i*esentation or the 
People Act, 1867 (c. 102), rated the owners 
of two dwelling-houses which were wholly 
let out in apartments or lodgings not 
separately rated, & allowed them the com- 
missions or abatements authorised by Poor 
Rate Assessment A Collection Act, 1869 
(c. 41). The local govt, auditor at his audit 
made a surchai-ge on the rate colh'ctor in 
respect of the amount of these abatements : — 
Held : the words “ all boroughs ” in Repre- 
sentation of the People Act, 1867 (c. 102), s. 7, 
extended to all boroughs which had since fh(‘ 
])asBing of tliat Act become i>ai‘li ament ary 
boroughs, A wein* not limited to boroughs 
wliich were in existence as pailiamentary 
boroughs at the date of its passing ; the 
ownei-s ought to have been lated under that 
sect. A were therefoi*e not entitled to any 
commission, abatement or deduction from the 
amount of tlie rate ; A the surcharge was, 
therefore, rightly made by the auditor. — 
R. p. Roberts, [1914] 1 K. 13. 369 ; sub nom. 
R. V, Roberts, Ex p, BAi’^rEiiSEA Borough 
Council, 83 L. ,1. K. B. 146 ; 109 L. T. 466 ; 
77 .1. P. 403 ; 57 Sol. Jo. 644 ; 1 B. R. A. 
121 ; 11 L. G. R. 913, C. A. ; revsg, (1912), 
108 L. T. 64, D. C. ; subsegueni proceedings^ 
sub nom, Roberts v, Battersea Metro- 
politan Borough (1914), 110 L. T. 566, 
C. A. 

Annotation : — Refd. Crow »; HlUrary (1912), 11 L. 0. U. 226. 

676. After this case add “ Sec^ also. Landlord A 
Tenant, Nos. 4353, 4354. 


Part II. — Basis of Assessment. 

706. AM. Amioiatiov .- -Consd. Consott Iron Co., 736. AM. Annoiation Apld. Oonsetfc Iron Co., 
Ltd. V. Durham County Assessment Com- lAd, v, Durham County Assessment Com- 
mittee for the Noiih-Western Area (1929), 46 mittee for the North-Western Area (1929), 

T. I.. B. 53. 46 T. L. B. 63. 

726. Add. Avfiotaliun : - Consd. I,. C. C. v. Hackney 769. AM. Annotation .-—Refd. B. C. C. v. Hackney 
B. C., [192812 K.B. 688. B. C., [1928] 2 K. B. 688. ^ 


to workmen dunno employment.h- 
Bitokhavkn & Methil (^orpn. V. 
Wkmyss I’OAJ, Co., [1928] S. C. 66.— 


PART II. SECT. 1, SUB-SECT. 1. offreetnent ,] — City op Ottawa v. Cana- 
dian National Rys,, [1926) 8 

iiUAffreementforfijcedasacaamentmlne D. L. R. 762 ; [1925] S. C. R. 494. — 
—Basis of valvaiion — Construction of CAN. 
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920, Add. Annotation : — As to (3) Consd. Consett 
Iron Co., Ltd. v. Durham County Assessment 
Committee for the North-Western Area 
(1929), 46 T. L. K. 63. 

1057a. — .] — Owing to depression 

in the coal trade, applts.’ collieries ha!d at the 
material date been for some time worked at 
a loss, & no one would have entered into a 
tenancy of them at any rent whatever 
except on the basis that his tenancy would 
continue for a term of years during which 
conditions might be expected to improve so 
as to show a profit on the average. In these 
circumstances ai^plts., on ax)pe^ to Quarter 
Sessions against theii* assessments, contended 


that the assessments ought f o be reduced to 
nil, or a nominal value. Quarter Hessions 
rejected that contention \~—Ileld : in so 
holding Quarter Sessions had applied no 
wrong principle. M'h(' test was what, a 
hypo! hot ical tenant would give* “ from year 
to year,” whitdi was a very difTeroht thing 
fi’om a letting “ for one yeai* Ha no more.’* 
Quail/cr Sessions were right in not excluding 
jiossibilities of improvement, tV there were 
materials on which they were entitled to 
find that these collieri(\s had a substantial 
value. — OoNSisTT Iuon (^o., I,td. v. Dpuuam 
County Asskshmknt ('ommtttke for No. 5 
OR North-Wkstekn Area (1929), 98 .1. V. ,Io. 
755 ; 46 T. L. K. 53. 1). C. 


Part Hi. — Special Rate. 

1123. Add. Citalioii (!li. 31(1. 


Part IV. — The 

1146. Add. Ciiallon I.. ,T. K. B. 10. 

1146a. Rating & Valuation Act, 1925 

(c. 90), Sched. I., provisions 11, 12.j -By 

jirovision 12 of Sched. 1. to the Bating k. 


Assessment. 

Valuation Act, 1926 : “ No person who is a 
member of any coimnittee to which the 
duties of tiie i-atlng authorit\ with respeet- 
to th(i pi*e]>aration of the valuation list are 


PART II. SECT. 1, SUB-SECT. 2. - A. 

dd i. .] — Edinburgh Assessor 

V. Caiba & Crolla, [1928], S. C. 398. 

—SCOT. 

dd ii. .] — Heritable Securi- 

ties & MtGE. iNVESTftfENT ASSOCN., 
Ltd. V. Glasgow Assessor, [1928] 
S. C. 401.— SCOT. 

iv. Farm let by father to son- - 
Whether rent rovdihoned as fair aiinval 
value.]— Marshall r. Wtotownshike 
Assessor, [H>29| S. C. (Ot. of Wess.) 
333.— SCOT. 

PART II. SECT. 1, SUB-SECT. 2.— B. 

f i. .] — Rangoon City Corpn. v, 

Dawoodjee (1928), I. L. R, 0 Ran. 
669.— IND. 

g j — R angoon Turf Club v. 

Rangoon Corpn. (1927), I. L. R. 6 
Ran. 75.— IND. 

PART II. SECT. 2. SUB-SECT. 3.- 
A. (a). 

t i. Ejctraordinary coKt of 

ronatructinff reservoir during tmr.] - 
Fife Assessor v. Dunfermline Dis- 
trict Committee, [1929] s. C. (Ct. of 
Sess.) 304.— SCOT. 

PART II. SECT. 2, SUB-SECT. 3.— B. 

o i. Houses occupied bj/ emplogeAS 

— Showroom for sale of gas a.pp1i/mees.\ 
— Crieff Gas Light Oo., Jm). v. 
Perthshire Assessor, Keltt Gas 
C o. r. Fife Assessor, [1928] S. C. 
(Ot. of Sons.) 455.“-6C0T. 

PART II. SECT. 2, SUB-SECT. 6. A. 

d 1. .] — Cousin v. Edinburgh 

Assessor, [1928] B. C. 392. — SCOT. 

PART II. SECT. 2, SUB-SECT. 7. A. 

n 1. Wtielher houses let to miners 
entitled, to deduction as being used for 
purposes of working minr.] — Cadzow 
Colliery Co., Ltd. v. Lanarkshire 
Assessor, [1928] S. C. (Ot. of Sosh.) 
444.- -SCOT. 

PART II. SECT. 2, SUB-SECT. 18. 

n (p. 574) 1. .] “Oukensland 

Deposit Bank, Ltd. v. Brisbane 
City Council, [1928] S. R. Q. 13.- 

AUS. 


dd (j). 574) i. Jiridgc over uiicrtiat tonal 
river — Whether doctrine of ad medium 
filum ” applies.]- - He Fort Khie Viii- 
LAGE Si Buffalo A, Fort Erie Pitblic 
Bridge Co., [1928] 1 D. L. 11. 723 , 
6! 0. L, R. 502.— CAN. 

n (p. 675) i. lAuuis converted from 
“ dry ” to “ wet.*'] — Secretary of 
State for India v. Rama nc.tach art au 
(1928), Ti. R. 55 Ind. App. 289.— IND. 

•w. Deduction in respect of — Works 
used for manufacture of steel What are 
— Not works preparing scrap metal far 
sale to steel manufacturers.] - .Iohn 
Jackson Ik Co. (Iron Merchants), 
Ltd. V. Glasgow Assessor, 11928] 
S. C. 416.— SCOT. 

sx. Works for refining crude oil 

— What are, — Woriix for refining tar .] — 
James Ross & Co. (Lime WharfD, 
Ltd. V. STiRLiNGHinuE Assessor, 
[1928] S. C. 420.— SCOT. 

*y. Manufactory --What is- - Not 

cellars d' warehouse used for “ quieting,'* 
** fining," bottling <f* maturing Iteer.] 
Whitbread & Ltd. r. Edinighigh 
Assessor, [1928] S. c. 425. -SCOT. 

sz. — — Nid irart Jtouse, 

stores <f’ worh. shops of whisky hU nder. |— 
John Walker & Sons, Lti». v. Kil- 
marnock Assessor, [1928] S. (J. 430. 
—SCOT. 

sb. JMsf tilery— Jitnulejl wan houses 
apart from distillery — Whether vdiob 
entitled to deduction as tnanu factory .] — 
DiSTILTJiRS Co., Ltil V. Edimuirgh 
Assessor, [1928] S. O (Ct. of Sohh.) 
435.-H5COT. 

•0. Horn fed warehouse forming 

integral part of distillery — WhcJhi r whole 
entitled to deduction as nuinu factory .] — 
Lanarkshire Assessor v. Distillers 
Co., L'ln., [19281 S. (L (Ct. ot yesH.) 
439.— SOOT. 

sd. Erected on ground rented 

by manufacturer — Whether works ct* 
ground entitled to rfr</Mr/#ww».] —L ondon 
&; North-Eastern Ry. Co. v. Glasgow 
Assessor, [1929] S. C. (Ct. of Sobs.) 
325.— SCOT. 

sf. (iramistand bniUUngs erected 
for greghound racing track.l- Scottish 
Greyhound Racing Co., JjTD. v. 
Glasgow Assf.ssor, [1929] 8, O. (Ct. 
of S«rh.) 285.— SCOT. 
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sh. Manufactory— Part of process 
carried on at srjiarati icorhs -Whether 
whole entitled to (tedurtion .] (4l\m<.o\v 

Assessor r. Scoitisii TifRE Co., iiTD , 
1 1928) S. C. {Cl. (d S(‘Hs.) I(5(i - SCOT. 

sk. - Store.s, warrhou.ses nr ot/ur 
sutrjects associated with hut not fouuuig 
integral part oj man uJactory—W fief her 
whole entitled to deduction \ — John 
Leng Co.. IjTd. V. Dundee AssESsoit, 
Dundee Assessor r. Don Bros. 
Buist & Co., Ltd., Dundee Assessor 
V. CAIRD (J fundee), JiTD., Bell \ 
SiME V. Dundee Assessor, Distillers 
Co , JjTd. r. Gt,\sgow Assessor, 11929] 
S. C (Cl. of SoHH.) 31 5.- -SCOT. 

bI. Frnnists used for cold storage 

— d: manufacture of ice — Whethtr 
prvuii.ses entitled to deduction .] — Milne. 
William, T^td. v. Glasgow Assessor, 
Union Cold Storage Co., JjTd. r. 
Gl\sgow Assessor, [1929] S. O. ((?!,. of 
S(‘HH.) 296. -SCOT. 

sm. ('ouibineU iron d' .steel works 
Whether to hi treated as uinun quid for 
purposes of deductions.] — Col.vn.LE 
David Sons, Ltd. r. Ayrshire 
Assessor. [19281 S. C. (Ct. of SeBS.) 
460.— SCOT. 

so. Carting contravtor\s premises 
('om prising stables, workshops, etc - - 
('npabtc oJ hemp let for se))nrate neviipa- 
tioii-^ H'helher whole to he treated as 
vnum quid .] — Cowan & Co. r. Kdin- 
HUHGH Assessor, ('^oman & ('o. r. 
Glasgow Ahsehsou, [1928) S. C. (Ct. 
of Hohh.) 450.— SCOT. 


PART IV. SECT. 2, SUB-SECT. 1. 

n (p. 680) i. .] -V ARSON v. 

Tow’^n of Vegrevillk (1916), 34 

W. L. R. 501.- CAN. 

ff (p. 580) i. - Rrror as to oumer- 
shiji.] — Kkumm V. Shepard (Alt-a.), 
[1927] 3 D. L. R. 354 ; [1927] 2 
W. W. 11.330, affd. 119281 3 1) L R. 
887 ; [1928] S. C. R 187. -CAN. 

1 (j). 581) i. - - .]—Ex p. 

Calhoun (1863), 10 N. B. U. (5 All.) 
454. ' CAN. 

q (p. 582) i. — — “ Parcel - 

What I.S.] -iiV McBride (1927), 38 
B. C. R. 431.- CAN. 



Cases 1146a— 1892a. English and Empire Digest Supplement, 


delegated shall be qualified for appointment 
as a member of the assessment committee.” 

A rating authority had appointed a sub- 
committee to fix the values of properties in 
tJje district for the ])urpose of the prepara- 
tion of tlie valuation list. They appointed 
P. Gr. members thereof, subsequently 
aj)pointed the same two persons as their 
representatives on the resp. assessment com- 
mittee. The api)licant had given notice 
of objections to his assessment to the resp. 
committee, & on learning the above facts, 
obtained a rule nisi for a jirohibition to that 
committee from healing & determining his 
objection; — Held: (1) a writ of iirohibition 
would lie to an assessment committee ; 
(2) within provision 1 2, the duties of the rating 
authority witli respect to tlie ])rex)ara.tion of 
the valuation list liad been delegated to the 
sub-committee of which P. A G. were 
members, A, consequently, they were dis- 
qualified from sitting on the assessment 
committee under provision 12, although 
at the time of their appointment thereto they 
W(‘re not disqualified ; (3) 1’. ifc G. were not 
interested “ othewise ” within provision 11, 
wliich ref(‘rs to an interest episdem generis 
a.s that of an owmu* or occupier. — R. v. 
Nohtji WoiiCESTEasiiiUE Assessment Gom- 
MITTEE, AV p, IJAimEY, [1029] 2 K. B. 297 ; 


98 L. J. K. B. 606 ; 141 L. T. 667 ; 93 J. P. 
199 ; 46 T. L. R. 626 ; 27 L. G. K. 458, D. 0. 

1146b. Jurisdiction of High Court-Pro- 

hibltlon.] — R. V. North Worcestershire 
Assessment Committee, Ex p. Hadley, 
No. 1146a, anie. 

1158a. Return "required by rating authority — 
Form — Validity.] — Defts. for the purpose of 
making a new valuation list under Rating 
A Valuation Act, 1925 (c. 90), s. 40, having 
served a notice on pltf . requiring him to 
make a return of certain particulars, including 
“ gross takings & outgoings ” of his licensed 
premises & othei* particulars not contaned 
in Rating & Valuation Act (Retui'ns) Rules, 
1926, Sched., pltf. commenced an action 
for a declaration that the form of returns 
required was illegal, unauthorised <te ultra 
vires, & (ialled evidence to pro\’e that the 
offending requisitions wert^ not “ reasonably 
rcHiuired for the purpose of carrying out this 
Act” within the above sect. : — Held: pltf. 
liad proved Ids case was entitled to the 
declaration claimed. — Grant v. Knarks- 
noRouGii Urban Council, [1928 1 (-h. 310; 
97 L. J. Oil. 106 ; 13S L. T. 488 ; 92 .1. P. 
30 ; 41 T. L. R. 224 ; 26 J.. G. R. 165. 

1164. Adrf. Annotation Kingston Mill, 

Stockport r. Owen (1928), 141 Jj. T. 161. 


Part V. — Making of the Rate. 


Sect. 2.— Amendment of It ate (Vol. 

XXXVllJ., p. 585). 

Add the following case : — 

1184a. Duty of rating authority to alter then 
current rate -On alteration of valuation list 
by assessment committee.]— Applts., in Jan. 
1927, gave notice of objection to the \alua- 
tjon list, tV relief was refused by tin* assess- 
uent committee. In Nov. 1927 the new 
iss(*ssment- committ(*e winch came int o ladng 
>n Apr. ] , 1927, reconsidered ajiplts.’ objection 
*: granted relief, as from Apv. 1, 1926. 3'hey 
iltered the valuation list accordingly, but the 
rating autliority refused t-o alter the rate 
book, on the groimd that the assessment 
committee could not make their recon- 


sidered decision relate back to the earlier 
rat ing Tieriod in which the objection liad been 
originally taken A decidi'd : — Held : it was 
tlie duty of th(‘ rating authority to alter 
tlieir ” tlien current rate ” on receipt of 
not i(!e fi*om the assessment committee, 

“ then current rate ” meant tJie rat^e current 
at the date of tlie objection. — Kingston 
Mill, Stockport, Ltd. r. Owen (1928), 141 
G. T. Kil ; 93 J. P. 58 ; 45 T. L. R. 107 ; 27 
G. R. 12, I). C. 

1193. Add. /o/o/f/Yh>a -Refd. A.-G. v. I^eeds 
Corpn., [19291 2 Oh. 291. 

1225. Add. Annotation: Apld. A.-G. v. London 
iV Home Counties Joint. Electrieitv Authority, 
[1929] 1 Cb. 513. 


Part VI.— Appeals 


1309. For “ affg ” read “ revsg.'"' 

1332. Add. Annotation : — Consd Embleton v. 

Norwich Union JJfe Jnsce. Soc., Norwich 
Union Life Insce. Soc. v. Embleton (1927), 11 
Tax Cas. 081. 


PART V. SECT. 4, SUB-SECT. 1. 

sb. Expense of agueduct .) — St. Hta- 

CINTHE (OimTlK DU I»ATRONAGE DK) 

V. St. Hyacinthe City (1926), Q. 11. 
41 K. B. 496. -CAN. 

PART VI. SECT. 1. SUB-SECT. 1. 

b (p. 600) i. .] — Observations 

upon the Impropriety of members of a 
valuation eoiuinlttee taking port I.. 
the decision of a case, in which they 


1392a. Next sessions after date of rate — Not date 
of realisation of grievance — County Rate Act, 
1852 (c. 81), s. 22.] — The appeal given by 
above sect., to a parish which is “ aggileved 
by any rate or assessment ” made upon the 

Public Schools Act, s. 13.3, as amended 
hy 1928, c. 48, s. 13, the only question 
for the judgro to decide Is wheth(T the 
cquaUser has done what the statute 
as amended requires him to do, i.e. 
made his e(]uallsation on tlie basis ol 
the eiiuaUsation made by the Manitoba 
3’ax ComraissioD.— Pr Public Schools 
Act, He Bkausejour Schooi. District, 
[1928] 3 W. W. K. 310.- -CAN. 
b (p. 600) iv. Board of Revision 


have a personal interest.— Lanark- 
siiiRE Assessor v. O’Hara, [1928] 
S. C. 391.— SCOT. 

b (p. 600) ii. To report to muni- 

cipal council .] — CoLQUHOUN r. Dris- 
coll (1894), 10 Man. Jw. Ii. 204. — 

CAN. 

b (p. 600) iii. Appeal ogaivsi 

equalised assessment — Under Public 
Schools Act .] — On an appeal against, 
the equalised assessments made under 



Vol. XXXVm.- Bates and Bating. Cases 1892a— 1488. 


county rate basis i^o “ the next quarter 
sessions of the peace after such cause of appeal 
shall have arisen ” must be brought to the 
next practicable quarter sessions after the 
parish is in fact aggrieved by the rate ; the 
appeal is not to the next iiracticable quarter 
sessions to be held after the parish finds out 
that it is aggrieved. 

A county rate which affected the parish 
of M. was made in Oct. 1904. In Jan. 1905, 
as the result of an appeal by a railway co. 
against their assessment to the i)oor rate in j 
the parish of M., the i*ateable value of the | 
])arish for the purjiose of tlie county rate basis 
or standai*d was reduced by a considerable 
sum. On Apr. 17, 1905, th(‘ parish council 
of M. gave notice of appeal to the next (piarter 
sessions against such pai't of the basis oj* 
standard as affected that parish, A also against 


the rate existing upon that basis or standard, 
they alleging that they only knew of the 
result of the aj)peal by the railway co. &> its 
effect on the county rate basis on Mar. 28 : — 
Held : tlui x>arish council had not appealed 
ag/iinst the county rate to the next quarter 
sessions aftei’ the “ cause of ai)peal ” had 
arisen within above sect., A therefore the 
(iuartei* sessions had no jui'isdiction to enter- 
tain the a])i)cal against the rate. — W est 
lIlDLVO OF VoiUvSHIHE COUNTY COUNCIL V. 

MroDU^TON PAuisir Council, 11900] 2 K. B. 
1.57 ; 75 L. J. K. B. 485 ; 94 B. T. 785 ; 70 
.1. P. 220 ; 22 T. L. It. 493 ; 4 B. G. It. 021, 
1). C. 

i tmoltif ton s : -Consd. (ffaTiioman Count v Council v. Jiarry 

UvcmuM-h, Il'.HiiJ 2 K li. tiOli , K r. OamiirvouBliiic JJ. 

J'h' J). Carmirvou (bounty Oouruul, LlttlHJ 1 K.- h- 


Part VIII. —Recovery of Rate. 


14<64<. After <4iis case in cross-reference 

“ Poverty of ratepayer.] • See Rating & Valu- 
ation Act, 1925 (c. 90), s. thread “ s. 2(3), 
(4) ” for “ B. 4.” 

1477a. Depends on actual occupation.] — 


London County Council v. Hackney 
H oiioiuui Council, No. 37a, mdc. 

1488. Add. Amioiaiion Refd. L. C. (!. v. Hackney 
B. V.. [1928] 2 K. B. 588. 


ct’ Valuation- To state rase—Que’.^tnui 
of law.) — Me Winnipeg Ciukteu, 

1 W. W. 11. 013.— CAN. 

bb (i». (501) i. Lands Valuation ' 

Ai^peal (^ourt — Appc/il not ini oleum 
quest uin of value. \ — Gi.asgow Assiissou 

V. Glasgow Coupn., L1I>2‘JJ 8. C. (Ct. 
of 8088 .) 2111.™ SCOT. 

tt (p. 601) i. .]— ife Fkaher’s 

Appical, Rc Winnipeg Chakteu, 
11927] 4 D. L. U, 213; 11927] 2 

W. W. 11. 600 ; 36 Man. L. K. 097. — 

CAN. 

80 . U hvthcr barred lehere appellant 
has furiushcd statement of value . \ — 
Held : W'luni a }»erson iiaH, uiidiT JaukIh 
V alnaiiim (S(m A land) Act,, 1854, s. 7, 
furmshud the assuHSor willi a Avritlxui 
Htatciiient of valu(\ lie is not tlieioby 
barred from appealinti:, uiid<-r sect. 9 
of tbo Act, apainht tljat \alu(“ as 
excessive.- Cowdenbeath I'itblkj- 
House Society, Lti>. v. Fife 
Assessor, [1929] 8. O. (Ct. of Sess.) 
280.— SCOT. 


PART VI. SECT. 1, SUB-SECT. 7. 

a i. — — — Time for brinijinu 

action.} — Baiush & Co. v. Gap No. 3 
Hukal Municipality & Biss, [1925] 
3 I). L. It. 738 ; 11925] 2 W. W. U. 
518; 19 Sosk. L. T. 560. -CAN. 


PART VIII. SECT. 1. 

e (p. 621) i. What defences avail- 

a?/lc.]— Vn.LAGE OF Hagersville V. 
Hambleton, [1927] 4 D. L. It. 1044 ; 
61 O. li. U. 327.— CAN. 

e (p. (521) ii. /n summaru wap — 
Impost sanciiomA under Water Art. 
1912.]— Tbo Impost sanc.tionecj in 
Water Act, 1912, s. 88 (1), is a rate A 
may bo rocovored in a summary way 
in accordance witli the procedure 
prescribed by sect. 89 (3) of that Act.— - 
Re Jamieson, Ex p. Christian (1928), 
28 8. It. N. S. W. 275.— AUS. 

n (p. 621) i. .1— 

Clary v. Boulat (Ont.), [1928] 2 
D. L. R. 144.— CAN. 

n (p. 621) li. Lessee.]^ 

Hktdkn V. Castle (1888), 15 O. R. 
267.— CAN. 


p (p. 621) i. Manor.} - 

Green STREET v. Paris (1874), 2J 
Gr. 229.— CAN. 

q (p. (521) i. llecve.}^ I 

ToitI'.n e. 'J'RXTAX (1889), 16 O. K. 490. 

—CAN. 

bb (p. 621) i. --•] " 

Tetraut.t V. Vaughan (1890), 12 

Man. L. R. 457.— CAN. 

bb (p. 621) ii. — — 7.T*^T7 

BaNNATYNE V. I’RITCIIAUD (190()), 16 
Man. L. R. 407 ; 5 W. L. R. 478.— 

CAN. 

bb (p. 621) iii. ^ Ameultural 

co-operative association.} — ^Measnkr r. 
Bengert, [J927] 3 D. L. R. 938; 
[1927] 2 W. W. K. 713 ; 21 Sask. L. li. 
572 ; varying^ [1927] 3 D. L. R. 205.- - 
CAN. 

bb (p. 621) iv. — - - - hife tenant 
— \yheiher rujhts oJ remainderman 
defeated .] — A life tenant, cannot- l)\ 
(lefanlting: in the pa>ment of taxes cY 
t,lien acquiring the tax-sale title, instead 
of redeeming, d»‘feat the rmnaiiHler- 
inaii’s rights. — M aao r. I.(K 1 tovski, 
11928] 1 W. W. II. 700. -CAN. 

dd (p. 621) i. .1— Connor 

V. McPherson (1871), 18 Gr. (>07. — 
CAN. 

ff (p. 621) i. 

Qemmel V. Sinclair (1885), 1 Man. 
L. R. 85.— CAN. 

kk (p. 621) i. an phin 

in rffpstry not duly eertijied by wi/r- 
iv'//or.]- -A ston v. Innis (1878), -6 
Gr. 12.- CAN. 
kk (p. 621) ii. 

Ruildings miwhuiery.} Builduigs 

oroct( 3 d by tin? owner of land for use 
in the making of bricks be.Id to form 
part of the i*ealty, altbongh some of 
them were altaclu d to the land l)y 
notliing but their own weight. Tm;y 
ilicrofore betiame the projierty of deft., 
Avbo lM‘canie registered owner of the 
land In pursuance of iiu‘ purchase 
thereof at a tax sah* iiiidtu* Asst-sHiuent 
Act. Certain nuKjhinery In said liuild- 
iiigs was also held part of the ly'al^y*" : 
McCirroHESON v. Lioutfoot, [1928] 2 

W. W. R. 240.— CAN. 

11 (p. 621) I. — Hen- 

derson (1891). 7 Man. L. R. 481, — 
CAN. 


11 (p. 62J ) ii. - - .l~7iV CAREY 

it Lot 05, SuR-mvisiON op Lot 39 K., 
St. John (1893), 9 Man. L. It. 483.— 

CAN. 

11 (p. 621) iii. — .] — Rttsh r. 

Peadhna (Alta.), |1927j 1 I). L. R. 

394 ; [1927] 1 W. W. R. 215.- CAN. 

qq (p. 621) i. Ilow 

far deed vonrlusivr .] — Aiuuiibalp v. 
Youville (1891), 7 Man. L. It. 4 73. — 
CAN. 

qq (p. 021) ii. .] 

— Schultz e. Alloway (1894), 10 
Man. L. R. 221.— CAN. 

tt(p. 621)i. .]— 

Weeimn V. McDiarmip (1862), 12 
C. 1\ 499.— CAN. 

Lount V. Walkington (1868), ]5 

Gr. 332.- CAN. 

e (p. 622) i. Whether 

seal valid.} — McRae v. Corbett (1890), 
6 Man. L. R. 42C.— CAN. 

e(p. 622) ii. .]- 

NANTON V. VlLLENEUVE (1894), 10 

Man. L. It. 213.— CAN. 

e (p. 622) iii. Deednol 

in duplicate .} — Nanton r. Villeneuve 
(1894), 10 Man. L. K. 213.— -CAN. 

e (p. 622) iv. Injunc- 

tion to restrain issue of deed — No bye.- 
law passed.] — James v. Bell, 11 
C. L. T. Oc-c. N. 57.~CAN. 

e (p. 022) V. Amend- 

ment of Tojr Recovery Act. 1919 (c. 20), 
s. 44a.]— Thacker v. Smoky Lake 
Municipal District, Shearer v. 
Smoky Lake Municipal Districi', 
A.-G. op Alberta v. SMt>KY Lake 
Municipal District, Pei.letier v. 
Opal Municipal District (Alta.), 
[1924] 3 W. W. H. 929.— CAN. 

n(p. 622) i.— .]— 

Dob d. Upper v. Edwards (1849), 5 
U. C. R. 591.— CAN. 
n (p. 622) ii. - 

Donovan v. Hogan (1888), 15 A. R. 
432.— CAN. 

dd (p. 622) i. Notice 

to mortyayec of application for title sent 
to wrung address rf* not delivered .} — 
Howe v. Kipp, [1927] 3 D. L. R. 1048 ; 
[1927] 2 W. W. li. 522 ; 21 Saak, L. R. 
637.— €AN, 



Oases 1526a -1616a. 


Engi^iISH and 
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1526a. ElTect of compounding allowance -On pro- 
ceedlngs for recovery under Poor Rate Assess- 
ment & Collection Act, 1869 (c. 41), s. 2 - 

Where owners are rated instead of the 
oceupiei*s, the fact that the owners arc 
entitled to an allowance if the rate is paid 
by a certain date does not preclude the rating 
authority from enforcing at an earlier date 


payment of so much of the rate as is recfjvrj 
able at one time under Poor Rate Assessuii'in 
& Collection Act, 1869 (c. 41), s. 2 .-- Lowkmjv 
Hull Cohpn. (1929), 93 J. P. Jo. 7r^ 
46 L. R. 57 ; md nom. Lowery / 
KlNaSTON-UPON-HULL OouPN., 73 Sol. .!( 
819, D. a 


Part /X. — Rates and Rating in the Metropolis 


1603. Add. AvnolaHof^ : — Cousd, Lewis r. EJgy 
(1937), 11 Tax Cias. 738. 

1616a. Time for hearing appeal.] — When it is 
itrij)()ssible lor justices to dispose of their 
Ijsl by JVIar. 31, tliey have jurisdiction alter 
that, date to hear an aj)peal of wdiich notice 
was given at tla* pi*oper time, A, if the ]>arties 
arc* noli ready for trial iis soon as the justices 


are able to hear the appeal, the justices have 
a discretion to postpone the hearing, so that 
they may have proper materials before them. 
— R. r. London Oottnty ,JJ., A'.r p. Locke 
J.ANCASTEK & .lOlINSON (W. W. & R.) & 
Sons, Ltd., jl929J 1 K. R. 81 ; 98 L. ,T. K. B. 
44 ; 139 L. T. 609 ; 92 J. P. 188 ; 44 T. L. It. 
728 ; 72 Sol. .lo. .584 ; 26 L. G. It. 619, II. C. 


ff (p. (122). AVr.sv7., [11)27] 1 D. L. R. 
10(13 ; IJ!)27] S. C. R. 50.— CAN. 

gff (p. 022) i. -.]- 

llUHii V. IMcmiuna (Alta.), ll‘.)27] 1 
D. L, II. 394 ; [1927] I W. W. 11. 215. 

— CAN. 

kk (|i. r»22) i. — - 

.] - Donovan r. Hooan (1888), 

15 A. R. d32. — CAN. 

00 (j>. 022) i. Effrclivc 

altcmpt to rcincily failure.]— y^inrE r. 
Jnoa Munk’ipal Dihtuioi' iSr Piixjeon 
(A lta.), 111)281 3 1). L. R. 829; [1928] 
3 W. W, R. 251.- -CAN. 
gee (p. (J22) i. .] 

- - SuMiviiouLAVi) Development Co., 
Ltd. r. SiTAnviEitLAND, [1928] i 1). L. R. 
258 ; 11928] 3 W. \V. R. 145.— CAN. 

mmm (p. (522) i. — — 

.] “Hill v. Macaulay (1884), 6 

0. R. 251.- CAN. 

mmm (p. 622) ii. 

.]— Reed v. Smith (1884), 1 

Man. L. R. 341.— CAN. 

mmm (p. 622) iii. 

.]“-Tetjiault r. Vaughan (1899), 

12 Man. L. R. 457.— CAN. 

rrr (p. 622) i. — .] — 

Greknstkeet V. Paris (1874), 21 Gr. 
229.— CAN. 

ttt (p. 622) i. .]— 

Wood v. Rirtlk (1887), 4 Man. L. 11. 
415.— CAN. 

k (p. 023) i. .]— 

McDonald v. Robillaud (1863), 23 
U. C. R. 105.— CAN. 

r (p. (523) i. Whether mlt 

conducted in fair, open cit projier 

manner .] — Donovan v. Hogan (1888), 
15 A. R. 432.— CAN. 

r (p. 623) ii. .]— 

McRae r. Ck)RBETT (1890), 6 Man. 

L. R, 426.— can. 

r (p. 623) iii. .]- 

SooTi’ V. Imperial Loan Co. (1896), 
11 Man. L. R. 190.— CAN. 


dd (p. 623) i. Right to 

recover damages against muninpabtu — 
Asaeasment Act, R. S. M. (c. 101), 
8. 192.] — Clemons v. St. Andrews 
(1896), 11 Man. L. B. 111.— CAN. 

oo (p. 623) i. Pro- 

per/?/ not suffieienUy defined or described. ] 
—Townsend v. Elliott (1861), 11 
C. P. 217.— CAN. 

oo (p. 623) ii. 

Townsend v. Elliott (1862), 12 C. P. 
217.— CAN. 

00 (p. 623) iii. .] 

— Domanisky V. Fitzgerald (1921), 
02 D. L. H. 524 ; 55 N. S. H. 1.— 

CAN. 

PP (P* C23) I. — — Issued 

uiider repealed staiute.] — Nanton v, 
ViLLKNETTVE (1894), 10 Man. L. R. 
213.— CAN. 

nnn (p. 623) i. Burden of 

proof — Of invalidity .) — ^MoEak v. Cor- 
bett (1890), 6 Man. L. R. 426.— CAN. 

nnn (p. 623) li. — Of 

validity.] — Alloavat v. Campbell 
(1891), 7 Man. L. R. 606.— CAN, 

ooo (p. 623) i. Bidding 

more than amount due for taxes and coats 
— EB’cct of.] — Re Dunn & Expropria- 
tion Act (1898), 12 Man. L. R. 78. — 
CAN. 

ooo (p. 623) ii. Mortgagee — 

Taking assignment of Uix sale certificate 
dt obtaining tUte — Extinguishment of 
mortgagor's rights.] — Farrow v, 
Massey-Harkis Co., Ltd., [1927] 3 
I). L. R. 997 ; [1927] 2 W. W. R. 539 ; 
21 Saak. L, R. 610.— CAN. 

ooo (p. 623) iii. Statement 

in certifU'Mte of title that tiUc subject to 
existing leases — Effect of.\ — Shkwchuk 
V. Sbafred, [1927 j 3 D. L. R. 280 ; 
[1927] 2 W. W. R. 207 ; 36 Man. L. R. 
409.— CAN. 

ooo (p. 623) iv. Issue of 

certificate of title — Effect of — On judg- 
ment for alimony filed against land .] — 
Re Smith, Re Land Titles Act, 


[1925] 2 D. L. R. 556 ; [1925] 1 

VV. W. li. 1057 ; 19 Sask. L. R. 577.— 

CAN. 

k (p. 624) i. — — Time for 

briuging.] — Greenstrekt v. Paris 
(1874), 21 Gr. 229.— CAN. 

k (p. 624) ii. Coats— 

L/iabiliiy of purchaser.] — Blanchard 
V . SCANLAN (1885), 3 Man. L. R. 13.— 
CAN. 

d (p. 624) i. .]— 

Re JjEWIS & Phalkn (N. W. T.) (1906), 
1 W. L. U. 36.— CAN. 

6 (p. 624) i. - - Meaning 

of “ sale.'*] — Held, : tbo word “ sole,** 
«8 used in Tax Recovery Act, 1922, 
c. 122, s. 21 (1), did not mean the 
knoclaug-dowii at the auction of the 
land to the highest bidder, l>ut meant 
a sale completed by payment & con- 
veyance.- S'l'ANDARi) Trust Co. v. 
Stewart, [1928] 4 D.L. R. 802; [1928] 
3 W. W. R. 409. -CAN. 

f (p. 624) i. — Purchaser 

of land sold under decree.] — Tubrill v. 
Turrill (1877), 7 P. R. 142.— CAN. 

ff (p. 624) i. ^.]— 

Fonseca v. Schultz (1891), 7 Man. 
L. R. 458.— CAN. 

kk (p. 624) i. — — Whether 

ofiequate remedy .] — Schultz v. Allo- 
WAY (1894), 10 Man. L. R. 221.— CAN. 

kk (p. 624) ii. /Sale by 

purchaser — Whether imiver of right to 
tender .] — New Brunswick Land & 
INVESTMEN'T Oo. V. SiME, [1928] 4 
D. L. R. 214.— CAN. 

oo (p. 624) i. Ratex owing to 

local authority — Incorporated with muni- 
cipality before payme»d.] — Brisbane 
City Council v. Hodge, [1928] 
S. R. Q. 102 ; 22 Q. J. P. R. 63.— AUS. 

ooo (p. 624) i. — ■ — — -- When 
prorredings taken to collect fax',] — Re. 
McKenzie H. D. Co., [1928] 1 D.L. R. 
336 ; 8 C. B. R. 509.— CAN. 
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REAL PROPERTY AND CHATTELS REAL. 


Part I. In General. 


39. Add, Annotafion : Mentd. J. (Joiin-s. v. 
Forth C?ons<?rvancy Jioard, [1029 J A. (‘. 21 o. 


55. \dd. Ainiofation : Mentd. /»%' I1(k*V(*s, U«h'vcs 
/. J’awson, |192Sj Oh. 351. 


Part II. — Estates and Interests in Real Estate. 


159a. ,1 -A leaHehold for lives sett let! 

on A. for life, with remainder to B., as (imisi 
tenant in tail, witli remainders ovts* : Held : 
the qudHi tenant in taU e-ould not, by line er 
otherwise, during th(i life of A., bar the 
subsequent remaindei‘s without the* tu)n- 


enireiiee ol A. — SrADE r. PA'rnsoN (1835), 
r> B. .1. Oil. 51. 

AnnoUtlions • Refd. Kilwurds r. (^tuinipioii (ISfiS), [\ Do G. 
Al. \ (J. 202 ; I’lckor^MTin v. Gre 5 (JH(52), liO Boav. 3.')2. 

183a. Cestui que vie dead 6c death concealed.] 

■ “ 1 

B. .1. Oil. 219. 


PART I. SECT. 1. 

3 ii. — . l-llnNTKU r. 

Farrkll (N. B.) (1913,) 13 E. L. H, 
354 ; 14 1). L.. 11. 556.— CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

f i. Hifjht to tnuld.] Tlr* Jijflil 

1-0 build a hoiiKo on anollior iiian-h land 
iH not an IncorporeuJ beitMiilarnonl . 
.Such a riglit- is a mark of title tc of 
exclusive en 3 (»yinent, & is not jm euse- 
mont or profit d prendrr. — 1 ’itma n v. 
Nickerson (1391), 40 N. S. Jl. 20. — 
CAN. 

PART I. SECT. 6. 

cl. - KrecUonH hi/ purrhoscr 

vniler instalment agreement.] — VV'iuit 
may be only a e-battel if ercct(3d by a 
tenant, for years may well lu'come part 
of the soil if ort^etod by a pundiaser of 
the land under an MKreemenl for huIc. 

Wire fe-ncing & fence post-s erected 
or coirudet.ed by tlie deft, nlnle lie 
ocinipied land, previously rented to 
him, as pimdiaser umhu* an ins(4ilineid 
agnMUiieut made with the Crown Indd 
to have become part of the soil, Hi, 
tliertdore, to have passed t.o the 
Ci*own when deft, gave up the agree- 
ment & Biirrendei’ed all his ini-crest, 
in the land to the* Crown, tk to have 
become; subsequently the j)rop<*rtv of 
pltf. when he purcimsed the land from 
t he Crown. — L akochklle r.MARrmAND, 
[1928] 3 W. W. R. 731.— CAN. 

0 II. ~.l — On the question 

whethijr articles affixed t-o land havi* 
becomt; part of the realty, the intenUoii 
of the person who affixed them Is 
material only In so far as it can be 
presumed from tho degree & oliject of 
t,he amicxation. Buildings erected by 
the owner of land for use in the making 
of bricks held to form part of the 
realty, although sonic; of tht:m were 
attached to the land by nothing but 
their own weight. They, thor(;fore, 
became tho property of deft., who 
became registei'ed owner of the lain! 
in pureuauoo of the piii-chaso thereof 
at a tax sale imder Assessment Act. 
Certain machinery in said buildings 
was also held iiart of tho realty.— 
McCirroHEON v. LiawrFooT, [1928J 2 
W. W. R. 240.- -CAN. 

1 i. PrirUing pre^sej*.] — Kiotiaui>hon 

Haroik, [1928] 2 W. W. R. 240. - 

CAN. 

m (p. 003) I. Havi far Km/lish law of 
fljcture^ applicable in (hinada — As 
between original vendor dt »%d>seqnent 
vendees.] — Travih-Babkkh v. Bbku 
(1922), 66 1). Ii. R. 426; 17 Alta. 


L. U. :U9 : 11921] 3 W. W. it. 770 ; 
rensfl. on tiie facts, [1923] 3 1) B. It. 
927 ; 11923] 3 W. W B. 45B— CAN. 


PART I. SECT. 7. 

o. U7#fw presumed -AfUr long 

possession.] Doil d. JVIcKAi i*. Ai.iJ'.n 
(1851), 7 N. B. B. (2 All.) J9I. 

CAN. 


PART II. SECT. 3, SUB-SECT. B 
A. (b). 

a i. - To grantee “ fo 
'I’UUHT Lovn Co. r. (Maukk (IS7S), 
3 A. B. 429. CAN. 

a ii. “ d* ih( heirs of Jii.\ hodg for 

fieeiitg-om gear^i or tin term of hi.s life 
fnllg to hi completed.^*] — Belt, on 
Oct.. 13, 1S.72, graid.ed the laud m 
(luestion to one »S. to hold “ to the said 
S. tlie lours of las lualy for tw’ciity- 
orie yeaiH, or tin- ttTin of bis na-tuial 
trom Ain. 1, 1853, fully to Ih‘ coin- 
])l(‘l(‘(i & endiMl ” y/f/d ; by tin* 
lease S. took a life I'slate, Jn wbicb tin* 
term merged, iS: he, therefore, bad no 
interest which tin* shorill eould sell 
under the fi. jn. against goods 
Daja'k r. Rokekthon (1800), l!t 
U. C. R. 411. CAN. 


PART II. SECT. 5. 

pp (p. 679) i. .1 — 

Camprell r. Boa A 1 -, Ca.vaih w Uwk 
( 1872), 19 Gr. 33J. CAN. 

o (p. 680) i. die 

liEHPKRANt’E, 1 19271 1 B. B. B. 391 ; 
01 O. L. B. 91. CAN. 

o (p. 080) ii. ■ - - ' - .1 — lie 

WiTJAATViS (1903), 24 C. L. T. 91 ; 7 
(>, J^. B. 150; 3 O. B. 251. - 
CAN. 

t (p. 080) i. .]— /vVTiehnka , 

119273 3 D. L. B. 913; 00 O. L. B. 
052.— CAN. 

mi (p. 680) !. lAinds passing to 

husband vmler inlesUwy of father — 
Husband dying inlestule.]- lie Arohi- 
RALT) (1908), 5 E. L. R. 510.— CAN. 

aaa (p. 680) i. — What Is.] — 

iRONSiOErt V. Green (Man.), [1927] 
3 D. Ji. B. 168; 11927) 2 W. W. B. 
59.— CAN. 

aaa (p. 680) ii. — .1 — 

lie Bipktein Estate (Man.), 11 927 J 3 
W. W. R. 791.— CAN. 

aaa (p. 080) iii. .] 

I'RoaTAP V. LibiuK. [19271 3 IJ. h. R. 
910; [1927J 2 W. W. K. 550 ; 21 

Saak. b. n. 603.— CAN. 

1 no«^ 


aaa (i>. OSO) iv. - - h'Jfert of 

ndu Ih 1 1/ \ -NviWwr .il eonmum law 
nor under Dower A' t do<*H n<lnU(*rv 
disi*ntitle a wife t(‘ do\\<‘i, alltiongti it, 
IS fi cir(*umhlanec t,o tn tiik(*n mlo 
ace-ount bN tin* Jinlgt* in deeidiiig 
wbetln*]* it IK fan* \ rcHsoinibU* t,o onlt'i 
tluit ln*r consent, to tin* dispohil nni oi 
tin* liom<*ste<nl )m* diKp(*iiK(*(l with nndei 
seel. 8. tLveepl,, ln»wi*ver. bv liei 
eons(*nt oi mnit*r sucli tin orcit*r her 
light to do\\(*r in tin* honH*st(*ad 
eiUinot Im* denied ln*i. Jii MiMiER, 
119201 I 1) L. B 147; 1 1 9281 ;; 

W. W. B. 043 CAN. 

ccc (p. 080) 1 , iM-nd. purchased 

siihjrrt to mortgage — liigidration ol 
voncei/anii hi Jon discharge of niorlgage 
hg rendor.] — lie KUN'ra U(>l>mN.s, 
ll!)27] 4 1). L. B. 1009; 01 (). L. B. 
298. - CAN. 

ddd (T>- 080) i. -- Lnnds in irhich 
irsfntor had ang estate of freehold hg 
eirfue of ang mortgage.] —Bow r. 
SPARKS (1803), 1 1 (^1*. 25. CAN. 

ddd (j). 680) i. Lunds u,ssigned 

hg hashand fur henejit oj end dors 
if* released hg irtfi Jrom tioint Suhsi - 
giient reassi/rninenf to hushnnd.] lie 
Irvine, 11928J 3 D. J.. R. 208; 02 

(). B. R. 319.— CAN. 

ddd (p. 080) iii. - Land granted 
hg (’roim suhjeef to mineral rights — 
Whether land granted as mining landA — 
lie Irvine, 119281 3 T). B. B. 208 , 02 
O. B. U. 319. CAN. 

ddd (p. 080) iv. — Land eomprLsrd 
in offer to jinrrhase A eve pit d hg 
hwnd — Aeeeptanee not posted til) after 
husband’s death.] -lie Irvine, [19281 
3 D. J.. B. 208 ; 02 O. B. B. 31!l. - 
CAN. 

ttt (p. 081) i. - .1 

McLennan v. Grant (180S), 15 Gr. 05. 

—CAN. 

ttt (p. 681) ii. - - _ - - .1 . 

Beys v. Toronto Genkrm, Trusts 
Co. (1892), 22 O. R. 003.— CAN. 

ttt (p. 081) iii. . 1 - 

Sabine v. Wood (1910), 9 E. L. R. 169. 

CAN. 

ttt (p. 081) iv. ' — .J-- 

Tt*Htator, aft»*i beipieathing certain 
legacleH, devised bis lands 1c his sons, 
obaiging them, how(*ver, with tin; 
legacies also with an annuity of $100 
4-0 bis widow, to whom he also 
bi;qin‘af tied ids furniture, a-iiartnionts 
in bis dw'elling-bouse, Sc sundry other 
things. The estate was sufficient to 
answer all h-gae-leH, & also the widow’s 
dower : — Held : the Tvldow W’as not 



Cases 297a— 668a. English and Empire Digest Supplement, 


297a. Whether court will supply word “of.’’] — 

By a voluntary settlement A. his cousin 
limite<3 certain gavelkind lands to a relative, 
C., for life, with remainder to her issue, 
for defaydt of such issue “ to the use of the 
right heirs of E., deceased, J.,” who was 
then h\dng, “ the two sisters of the said A., 
their heirs assigns, as tenants in common 
for ever ” : — Held : tlie ct. declining to rcatl 
the limitation as a limitation to “ the right 
htirs of E., deceased, of J.,” .F, herself took 
a vested remainder in fee simple in a moiety 
id the property expectant on the death of (1., 
without issu^ ; &, accordingly on the death 
of E., who survived J., A- died without issue, 
the moiety i)assed to J.’s co-heirs in gavel- 
kind.— Hawes V. Hawes (1880), 14 Ch. I). 
014 ; 48 E. T. 280. 

.iMMo/aDo//, ; -Folld. Rc Fotillicititone’y TriistH (1882), 22 
Oh. 1). 111. 

389. Add. Amioiation :--Mentd. Verner- Jeffreys v. 
I’into, L1029J 1 Ch. 401. 

438. Add, Annotaiion : — Mentd. Uc Cockerill, 
Mackariess v. I’ercival, [1029] 2 Cli. 381. 

509a. Williams v. Waters (1845), 

11 M. A W. 100; 5 L. T. O. S. 180; 158 
K. R. 484. 

Avuotatuni : — Folld. 7»V WatHoTj & Morrison ’ti Contract, 
WatHon V. Kerr (JhUO). 14 Sol. Jo. 529. 

520a. - .]-- Cain v. 'rEAUE (1848), 4 Moo. 

J’. (\ C. 219 ; 7 .lur. 507 ; 18 E. K. 297, E. C. 

536a. .] HA!i(’r.A\ v. Coj.jett (1888), 4 

Ring. N. C, 058 ; 1 Arn. 287 ; 0 Scott., 408 ; 
7 L, J. (\ J». 285 ; 182 E. li. 942. 

537a. ' .] — He who has occasion to us(‘ a deed 

js l<‘gally enlitkid to the custody of it ; A, 
wlu^re several are eipially interest(‘d in it-, 
eit lK*r 1 laving i)oss(‘ssion may retain it against 


the others. — FosTEit v, Crabb (1852), 12 
C. B. 130 ; 21 L. J. C. P. 189 ; 16 Jur. 835 ; 
188 E. K. 858 ; subsequent 'proceedings ^ 12 
C. B. 379. 

I AntuMions : — Befd. Taylor v. Sparrow (18(53), 4 Gtff. 703 ; 
LeathcB v. LcathCH (1877), 36 L. T. 646; Wright v, 
Kohotham (1886), 33 Ch. D. 106. 

584a. .] — Waicnian v . Seaman (1077), Oris. 

temp. Finch, 279 ; 28 E. R. 153. 

Annotations Refd. Ex v> Wynch (1854), 5 De G. M. & G. 
188 ; Jtoddy v. Fitzgerald (1858), 6 H. L. Cas. 823. 

592a. Addition of “ & If more children than 

one.”]— By a marriage settlement estates 
were limited to the wif(j A the husband for 
their Jives, with remainder to the heirs of the 
body of tlie husband on the body of the wife, 
A th(4r heirs, A if more children than one, 
equally to be divided among them as tenants 
in^ common, A foi* default of such issue to the 
wife A her heirs : — Held : tlie husband did not 
take an estates in tail special, but for life only, 
the children took by pui’cbase as tenants 
in common in f(‘e in remainder.- North v . 
Martin (1888), 6 Sim. 266 ; 58 E. K. 598. 

Armotations , — Consd. Jordan r. Adams (186] ), 9 (\ H. N. S* 
483. Reid. (Juninioc v. Howch (J857), 23 Bcav. 184. 

628a. Limitation to particular persons.] Waker 
V, Snowe (1622), Palm. 859 ; 81 E. K. 1128. 

Annoiations : — Refd. Saver v. MasUTinaii (1757), Ainb. 344 ; 
J)oo d. Jjoiig e. Jaimirig (1760), 2 liurr, 1100, Winter v. 
JVrraU (1813). 9 Cl. l<c Fin. 606; Tarlcton v. Jdddcll 
(1851), J7 Q. B. 390. 

663a. Death of protectors.] — The trustees of 

tlie leal estat.e under a will were appointed 
also iirotecf-ors of t-luj estates tail created by 
the w ill. They all died, A new trustees of the 
real estate wert* aiipoiut iHl by the ct. : —Held : 
the tenant for life had become jirotoctor of 
the settlement, A he A the first tenant in 


]>ut- 1c» tier ch clioij as i»L*l.vvt*cii Uu' will 
A: her dou(‘r. — Wll>ioN <?. ILHON 
(1883), 7 O it 177.— CAN. 

ttt (p. 681 ) V. .1- A 

Will bc(|ii(‘til lung to a vMfc tlu‘ d>\(‘lliiig- 
luniHo for licr natural life, tbi- liousc- 
iiold goods, A: an annnity of $300 
scenn'd to her out of tJn* estate* — 
JIrhi : not to pnt tb<‘ vidow t o bor 
<*](‘ction. — lie Bicgar, Bkjgak 
Stinson (1881), 8 (). It. 372.— CAN. 

f (p. 682) i. - -.1 — 

y Evans (18;)6), 13 IT. C. B. 

456 —CAN. 

f (p. 682) ii. .1— 

Wlierc a uill in cxjin^ss ternia niaki's 
provision lor tb(' testatoi's Mife in 
li(Mi of (lower, thus liringing diieetlv 
to her mind t bat wlie euiinot baA e dower 
^ tin* iM'nelits of the avUI uh well, a 
imich slight ei dealing with th<‘ pi’i»i»erty 
left tf» ht*j will evidene<* an eh*etion on 
lier iiart to takt* under the will, t-liun 
W’onld bo sntbeient in the ahHenei' of 
sneb express piovisiou -llrld : then* 
being Hiicli provision, tin* evidence set 
out. in the rejiort of tin* ca.He w'as 
RiitiUcient to eHtahlisli an election to 
take nndei the will, though, ot.hc'iwise, 
it would not have been. — Nixon r. 
Asiieniiurht (1884), 7 G. it. 661. — 
CAN. 

000 (p. 682) i. — — Hill v. 

Greenw*ooi> (1864), 23 IT. C. H. 404.-^ 

CAN. 

k (p. 683) i. — .]— 

Wliere a wile of her own consent leaves 
the society of bor biisband & then 
<*oniniits adultery, sbe is barred of lier 
action for dower. — Whimbey v. Hyde, 
[1927] 3 1). L. R. 237 ; 60 O. L. H. 391). 
—CAN. 

CO (p. 683) i. Jjopse of time.] — 

Pyatt V. McKee (1883), 3 O. R. 151.— 

CAN. 


00 (p. (IKl) 

of Wife as viiiness Action ?>// husband 
d* unfe .] — In a.n aothni for dower hv 
hUHhand wib;, t ho wufe is a oouipt‘t.(‘nt 
witniiss.— Cadman r. Stiuing (1813), 

10 IT. a. It. 591.— CAN. 

kkk. (p. (>81) i, — - Claim adinitlcd — 
Award In/ ro/nmissioni /s Jin/hl of 
court to disturb.] JtoRiNET r Bh'klu- 
ING (1879), 4 1 IT. C. R. 337.— CAN. 

1 (p. (585) i, A pplaxUion for order 
under Dower Act.li, O., 1897 (r. 164), 
s. 12— Did f/ of court.] — lie King (1899), 
18 P. It. 365.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 
D. (b). 

r i. Admission of parol 

evidnire.] — V\fi CllEW Hoe Neo e. 
CiiEE SwEE CIIENO (1928), L. R. 56 
Ind. App. 112.— IND. 

PART II. SECT. 6, SUB-SECT. 1.— 

D. (c). 

0 i. .]—Jtc White, [1928] 

1 D. L. R. 846.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 

E. (a). 

sd. Gcmiral rule.] — Chandra Kis- 

11 ORE CHAKRAVARTY V. BiSESWAR PaL 
(1927), I. L. R. 55 Calc. 396.— IND. 

PART II. SECT. 6, SUB-SECT. 1.— 
E. (b) i. 

394 ii. Method of areounf- 

inp .] — Si’uouLE V. Clements (B. C.), 
[19271 3 D. L. R. 955 ; [1927J 2 

W. W. R. 825.— CAN. 

PART II. SECT. 6, SUB-SECT. 2. 

g i. .] — Harkbsh Singh v. 

Hardevi (1927). I. L. R. 49 AU. 763.— 

IND. 


PART II. SECT. 10, SUB-SECT. 1. 

sa. Real Chattels Act, 1 834 — EJIcet of.] 

-Doe d. Evans r . Doyle (I860), 
4 Ntld. L. R. 432. - -NFLD. 

PART II. SECT. 10, SUB-SECT. 4.— E. 

p i. . 1 — It IS, at least, doubtful 

wliotlier a intge. m foe ])y a tenant in 
tad in jiossessiou bars the entad ; & 
wJa'ther, upon a d isobarge being 
ex(*out(*(l, the mtgor. does not tako 
hack his original estate. — Rc DomEN 
(1872), 4 Cb. Ob. 36.— CAN. 

PART II. SECT. 13, SUB-SECT. 2.— B. 

1 i. -.] — HABBrrr r. (bARicis, [1925] 

3 D. li. R. 55 ; 57 U. L. R. 60.— CAN. 

1 ii. ' - - .] - The stateuient Uiat 
possession is (‘Videnee of sedsin in f(‘e 
iiKftiiiH that thiTe is some evidiuioe 
t Jia t tin* titb* to the land has eome to the 
pel-son claiming possession bi one of the 
foUowmig ways, namely : by Crowm 
grant, sixty years’ jiossossion adverse 
to the Crown, oonveyanot^ from a 
prior owner, devolution or by twoid^y 
years’ adver*se possession. — Nolan t. 
Ttioah-son (1928), 28 S. R. N. S. W. 
479 ; 45 N. S. W. W. N. 141.— AUS. 

BC. How far possession extends — 
Occupation of small portion of wild 
land .] — When a referee finds in favour 
of a title aequlrcd by adverse possession 
against the legal paper title, bis certifl- 
eat.(' must show of what portion of the 
lot the claimant has betm in possession, 
for by tbo o(jcu])atioii of one or more, 
acres of a wild lot. of land a party will 
not aeindre title to the whole lot. — 
Low V. Morrison (1868), 14 Gr. 192. — 
CAN. 

sd. Possession under agreement — 
Subject to performance of condition — 
Possession for ten 'years after time fixed 
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tail could convey. — () j.ahke r. ( Ih.vmbeki.tn 
( 1880), 10 Oh. D. 176 ; 29 W. B. 415. 

677. For “ (1841) ” read “ (1839).” 

761a. .] — Smith v. Risley (1630), 


Oro. Oar. 529 ; 79 E. B. 1058 ; sid) nom. 
(teuman V. BI8LEY, \V. Jo. 418. 

Anm)tatwn : — Befd. Barker v, Keete (1678), K. B. 

249. 


Part III. — Transfer of Land inter vivos. 


885a, Effect of memorial— Evidence of contents of 
deed.] — The registered memorial of a deed 
conveying lands in Middlesex is secondary 
evidence of the contents of such deed against 
the personal representatives of tlie parly by 
whom such deed in registered. — Wollaston 
V. Hakewill (1841), a Man. iK: Cl. 297; 3 
vSeott, N. K. 593 ; 10 L. J. 0. P. 303 ; 133 
E. R. 1167. 


Annotations 
4 C. P. 57 


.* — Mentd. Beardnian v, Wilson (18G8), L. \\ 
; RendaU V. Andrire (1892), 61 Ji. .1. Q. B. (>.{0. 


891. In the last line of the existing paragraph 
substitute tlie word “ l egisler ” for the words 
“ sale witliout registration.” 


902. Add. CdafioHS : — sub nom. liv. REtTiriTEKED 
Title, ISo, 21.3,137; (i3 P. Jo. 82; 163 
1.. T. .lo. 52 


for performmmi.] — Bishop v. Cox, 
[1928] 2 D. L. R, 990.— CAN. 

PART III. SECT. 1. 

834 i. Grant must not commence in 
futuro.] — He aMiTH & Dale (1920), 4C 
O. T. R. 403.— CAN. 

b i. A ssign^A by husband alone — 

Svhsejiucni (AtaMonmenl of hornesiend — 
Right of wife to oppose validity of assign - 
ment.] — ^Aftor a homcHioad lint I or 
Homesteads Act lias eeas(‘d to be sii(;h 
owing to Its permanent abandonment 
as a place of residence, tbewife has no 
status under said Act to oppose the 
validity of an assignment of tlie land 
executed liy her husband prior t-o said 
date, although the assignment was not 
executed, as the Act retiuirea it to be, 
by her ; & her husband is in no Ix'tter 
position in Ibis respect than she is. -- 
D()Tjol\8 V. Addie. [1928] 4 D. L. K. 
167 ; [1928] 3 W. W. R. 37.- -CAN. 

b ii. Order dispensing with 

consent of wife — Under JJoircr Art, 
1922 — Husband* s conduct cond.ucing to 
adultery of wife.] — Re Milleu, 11929] 

1 1). L. R. 147 ; (1928] 3 W. W. R. 
643.— CAN. 

b ill. Without wWc*s consent — 

Void.]~Re Miujak, [1 029] 1 D. L. R. 
147 ; [1928] 3 W. W. R. 643.--CAN. 

PART III. SECT. 3. SUB-SECT. 2. 

e i. meet of 26 Oeo. 3, c. 3.]— 

Doe d. Wilt v. Jardixe (1836), 2 
N. B. R. (Ber.) 245.— CAN. 

PART III. SECT. 3, SUB-SECT. 4. 

sf. Crown leaseholds — Duty of trans- 
feror to obtain consent .] — May v. Daly, 
[1927] S. A. S. R. 428.— AUS. 

PART III. SECT. 4. 

865 i. What vjords operate as grant, — 
“ Demise.**] — Spears v. Miller (1882), 
32 0. P. 661.— CAN. 

PART III. SECT. 6, SUB-SECT. 2. 

r (p. 746) i. Portion of land 

acquired for improvement of road — Not 
svh-divided.] — Tho D. County Council 
acquired, in order to lay out, maintain 
& keep a now road or an iinprovemont 
of an existing road, the use of a portion 
of a holding subject to a land purchase 
annuity, without the consent of tho 
Ministry of Finance : — Held : tho 
(!onnty ooimcil wore entitled to have 
i*Ggi8tered under the Act as a buiden 
the use of portion of tho holding, as 
no “ sub-division ” of the holding 
within Northern Ireland Land Acl, 
1925, 8. 30 (1), had been ciTect-ed. - 
Re Lennon, [1928] N. I. 195.— IR. 

k (p. 747) i. 8.P. Waterloo v. 
Barnard (Man.) (1916), 33 W. L. R. 
223 ; 9 W. W. R. 870.— CAN. 

k (p. 747). ii. What is.]— 

Bourque v. Chappell (1900), 21 
C. L. T. 132 ; 2 N. B. Eq. Rep. 187.— 
CAN. 


(p. 747) 1 . .] -SPKPPARi) r. j 

Kennedy (1884), 10 1*. R. 212.— 

CAN. 

n (p. 747) ii. Siihsequenf dis- 

continuance of action— Whether filing 
oflUi pendens constituUs cause of artwv.] 
— Cowan r. Maovulay (1897), 5 

B. C. R. 49.5.— CAN. 

n (iK 717) iii. Dischargt e/.l — 

OuvuAAi V. Chalmers (IHOO), 2 Ch. Ch. 
53. -CAN. 

n (p. 747) iv. Bg plaintiff in 

m d i tors* act i on . 1 — Be VTL( »< Mv wa v r . 
iSciiNKiDER (1893), 3 B. C. R. 90. -- 

CAN. 

sk. Final order for cancellation of 
agreement for sate.]— Re Jj\ni) Titled 
A(T, Avel'^clvard’s Case (Sask.), 
[1918] 2 W. W. R. 916.— CAN. 

si. Judgment -Registration of as 
mortgage -Sufiuiency of affidard .\ — 
Re Murphy, [J928] I. R. 179.- IR. 

PART III. SECT. 6, SUB-SECT. 4. 

aa (p. 747) i. Vjmn 

registration of transfer — Wticthcr cirhji,- 
calc should be, clear of subseffuent cMcn- 
iions.]- -QuEBEr Bank r. Royal B\nic 
(1910), 34 W. L. R. 137 ; 10 W. VV. R. 
218.— CAN. 

q (p. 748) i. — — Fxecidor nf 

estate entitled to lands as decisci ■ 
Whether exexiUion to he registered as 
against esrecutor personalty.] — Re Gal- 
loway (1898), 3 Terr. L. R. 88. — CAN. 

bb (p, 748) i. As against 

clainmnt by adverse possession.] - 
Washington & G. N. Townsite (V). i . 
HoLUROOK, 11921] 1 D. L. R. 81 S ; 
[1921] 1 W. W. R.5H ; 33 B.C. K. 38S. 
—CAN. 

bb (p. 748) ii. -- On sale by 

owner of two cat joining lots to separate, 
purchasers —Alleged arrangnm.nt between 
vendor <!t purchaser of one lot.] — 
Canadian Birkhe(Uv Invesiment & 
Savings Co. v. JtYPKR (1905), 12 
B. C. R. 92 ; 2 W. L. R. 158. CAN. 

bb (p. 748) iii. — Transfer 

by administrators to one of themselves 
entitled only as life teiuint Claim by 
reTnairidernum.] — Buemnrh o. 'rRUSW 
& Guarantee Co.. |192S| 4 D. L. R. 
913 ; [1928] 3 W, W. R. 115.~CAN. 

bb (p. 748) iv. Is.surtl to muni- 

cipality — Failure to offer la ml for sale- - 
Rights of former owner.] SHAW v. 
Youngstown, [1928] 3 D. L. R. 404 ; 
[1928] 2 W. W. R. 310.— CAN. 

bb (p. 748) V. Duty of registrar 

when issuing.] lie Canadian Pac’tfio 
Ry. Co. (1899), 4 Terr, J., R,. 227.-- 
CAN. 

bb. (p. 748) vi. — lUuler Quieting 
Titles Act —Title acquired by adverse 
possession — v. Morrison 
( 1868), 14 Gr. 192. -CAN. 

bb (p. 748) vii. Vertifiicale 

of sMriff — Form of.] — Wlu're the 
petitioner’s title was acquired within 


Iavo vears the lihng of the 

])etili()n, tlKi KliorliT’s rertiftcato was 
riMjuired ah to exeeiitions against tho 
prior owner, us any such executloiiH, 
if duly renewed, might hind tho laud. — ■ 
hr p. Lyons (1809). 2 Oh. Ch. 357.— 
CAN. 

bb (p. 7 18) viii. — .] 

lit Harding (1871 ), 3 Ch. Ch. 232.— 

CAN. 

bb (p. 7J8) ix. — — 

A eeessitg for produrhou. \ A certificate 
Irem the bhorilf of no executions against 
pi'tilioner miist l>e produced. — Re 
JR'NJ>el (1872), 4 Ch. Ch. 71.— CAN. 

bb (p. 718) X. — — Certificate 

from rounh/ treasurer — Form of.\ — Re 
Harding (1871), 3 Ch. CIi. 232.— CAN. 

bb (p. 718) xi. - Tiiie 

del I veil through hawis of trustee to pay 
creditors .\otiees it* aUverlisemetUs 
necessary.] -Ri llUNDEL (1872), 4 

Ch Ch. 71. CAN. 

bb (p. 748) xii. Affidavit 

in proof- Ry whom wade. ] — Rc Hundel 
(1872), 1 Ch. Ch. 71. ---CAN. 

ff (p. 748) i. Not executor of 

adminislratrir.U-RvmxQ Trustee v. 
Rbgistrar-General op Land, [1927] 
N. Z. Ji. R. 839.— N.Z. 

hh (p. 718) i. Under Quieting 

Titles Art -Not purchaser selling before 
eomptetion of contract.] — Re Brown 
(1871), 3 Ch. Ch. 158.— CAN. 

hh (p. 718) u. Purchaser under 

.sale by order oj court— In foreclosure 
action.] Canadian 1’a<tfic Ry. Go. 
r. Mang (1908), 8 W. L. R. 774 ; 1 
Sask. L. R. 219. -CAN. 

hh (p. 7 18) iii. Executrix of 

Scottish will— Resealedin British Colum- 
bia.]— Rc Glazy, [1928] 2 D. L. R. 971 ; 
[1928] 1 W. W. R. 974.— AUS. 


hh (p. 748) iv. — — • Purchaser from 
trustee in bankruptcy — Selling with 
permission of inspectors.] — The proper 
(‘oncluHlon from tho provisions of 
Land Titles Act, R. B. O. 1927, c. 158, 
HS. 66, 69 (5), having regal’d to Bank- 
ruptcy Act. R. B. C. 1927, e. 11, s. 27, 
is that when land, vested in a trustt’e 
in bkpey., has been transferred by the 
trustee with tho peniusKlon in writing 
of the inspector's, the tr.insferee, upon 
pi'oper proof of tho facl^, is entitled 
to have himself registered as owner. — 
Re Paget, [1928] 4 D. L. R. 425 ; 62 
O. L. R. 616.— CAN. 


mm (p. 748) i. — - Filed by registrar 
— Form of — Nece.Hsify for affidavit.] — 
Hamilton & Wragge e. stokes, [1921] 
2 W, W. R. 921 ; 62 D. L. R. 282; 
30 B. C. R. 65. CAN. 


q (p. 749) i. Minister 

r Agriculture— 1 n respect of claim unclxr 
ivc Stock Encouragement Act, R. S. A., 
922 (e. 65).] — R, v. llUMSBY & 

[ortuen No. 551 Municipal Dis- 
Rierr (Alta.), [1926] 2 D. L. R. 792 ; 
[926] 2 W. W. R. 34.— CAN. 
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d (p. 749) i. Person claim- 

xn(f partnership interest in land- Claim 
not founded on viriUen documenL ] — 
Re MacCullough & Grah\m (Alta.) 
(1912), 21 W. Tj. 11. 349, r> Ij. L. R. 
834.— CAN. 

e (p. 7 49 ) I . Uushaml having 

interest under Dower Jet, C. A.. 1924 
(r. 53 ).]— Shine ANK v. Minttk, [1927] 
3 D. L. T;. 550; [1927] 2 W. W. R. 
121 ; 36 Man. L. 11. 530.- CAN. 

e (t>. 749) ii. — Jfural rnuni- 

cipahf}/ — Agabist ( ^roioti lands fur mone.g 
advanced for seed iir(tin.\~Re L,\Nl) 
Tttler A(’T, [1918] 3 W. W. R. 13. 
CAN. 

e (I). 749) iii. -- - -- Claimant to 
part proeeids of sak of 1and.\ - 
TTEUD r. HoiiaroN. 119271 S. A. S. If 

1 14. AUS. 

e (p. 749) iv. - Person entitled 

to benefit of restrictive covena^nt.^ 
W\NEK r. Thols, 11928] 2 1). L. R. 
793 ; [1928] 1 W. W. R. 903. -CAN. 

o (p. 74!l) i. On ladure to 

file evidence of commenreinent oj pro- 
ceed inns -Mlielher applicable to caveat 
filed bp registrar.] llAMll/roN v. 
Stokes, 11921] 2 \V. VV. R. 921.- CAN. 

dd (p. 7 19) i. - - - Lis pendens 

on file.] Ijaiid RuKistry Act, s. 49 (8), 
(loc*h not i(*(iuin‘ that the hs pendens, 
or otlicr cvi(l(*ncc, of a caveator sliall 
bo hied duritifr the ciutoikt of the 
caveat : the words “ huvi* hied ” an* 
to be coiiKtriied as luoamntr ** have* on 
llle.”— ("KoF''j' V. Whiting (1910), 11 
W. L R 031. CAN. 

ft (p. 719) i. Appeal from 

order for discharge -Registration ol 
Older pending appeal.] — Re Mi’Innlm, 
119271 1 D. L. R. 481; [1927] 1 

W. W. R. 209 ; 21 Sask. L. R. 309. - 
CAN. 

ff (p. 719) ii. Claim undei 

agreenupit tor sale, - Vo proof of agree - 
/Aiea<.] B.uirri' r. Boileau (1907), 7 
Terr. L. R. 481 ; 6 W. 3.. R. 2U0. 

CAN. 

ft (p. 719) iii. When 

caveator does not a^ssert rights aetivclg- 
Ifoiv made.]- Re AIa(’Ponai.I), 11924! 

2 1). I.. B. S02. - CAN. 

o (p. 7.50) i. - - .1- 

Leno V. Smith (1902), 11 Man L. R 
2.58. CAN. 

oc (p. 750) i. .]- - 

MoKai r. McDopaAlJi, 11921] 3 

W. W. B. 833 ; 03 I). L. R. 247 , 15 
Sask. L. R. 24: affd- (1921), 68 
D. L. R. 245.— CAN. 

CO (p. 750) ii. .1 - 

Bishop v. Western Trust Co, (Sask.), 
11922] 3 W. W. R. 818 ; 70 D. L. R. 
151. CAN. 

II (p. 750) i. — -- Wfien main- 
tainable.]- ■ V. I’ENDLETON, 

11927] 2 W. W. R. 720 ; 21 Sask. L. R. 
579.- CAN. 

qq (p. 750) i. - — Filed hefon 
registration oJ iransfer- Jiitensf of 
caveator purchased hg transjeror — Right 
of transferee.]— B knsktv v. OlLMOnH 
(1906), 4 W. h. R. 190 ; 10 Man. L. R. 
304.- CAN. 

m (p. 751) i. Snh-divimon 

of parcel intp lots under unregistered 
plan.]- Re Ryan & Vancoiwer Dis- 


TRiur Registrar of Titles (B. C.) 
(1914), 26 W. L. R. 982.— CAN. 

gg (p. 751) i. To accept caveat 

hajied on mortgage before registration of 
grant from Croum.] — Re Land Titles 
Act, Canada Ltee Assurance Co.’s 
Case. (Sask.), [1919] 2 W. W. R. 47.— 
CAN. 

gg (p. 751) ii. Transfer for 

ejreeutorg consideration — Right to man- 
damus on refusal to register.] — R. /•. 
Registuau OF 'ITtlks, E.Z p. IVloss, 
11928] V. L. R 111 ; 1 1928] Argus h. R. 
293 - AUS. 

gg (p. 751) iii. — After fore- 

vloHure decree.] — Re WeS'J’, [1928] I 
i> L. R. 937 ; 01 O. L. R. 540.-- CAN. 

nn (i». 751) i. - — -.j- 

Kau. v. YouivTon L vnp Registration 
Dihtrjc'i’ (Re(hktrar) (1911), 10 

W. L. R. 508 CAN. 

eee (p. 751) i. - - To decide as to 
status of person airptging to amend plan. \ 
-Re (tiiiHHOLM &. Oakville Town 
G oRP^i. (1885), 12 A. R. 225.— CAN. 

eee (p. 751 ) ii. To pag over jiro- 

porfion oj fees to treasurer — After 
deduetmg di.sburst ira nts — Whether court 
ran review inspector* s decision as to 
dishursemenls.] — Simc'ok C^ouN'rv v. 
Sanderson. 11923] 1 D. L. R. 1185; 
51 O, Ji. R. 239.— CAN. 

eee (p. 751) iii. - - Registration luuler 
Real J'ropertg Act. 3 913 — FJfecf of.\ - 
Canapian Bank of Commerce v. 
Winnipeg I Iistrk’t Registrar, 11928] 
3 W. W. R. 630 - CAN. 

a (p. 752) i. Land not 

described in nssifpimeni -- EJjeet of 
ajfidarit imuie for purposes of registra- 
tion.] Re Aston Ac White (1920), 18 
(). Ji. R. 168 ; 18 O. W. N. 5. CAN. 

ee (p. 752) i. ,] — PUTZ r. 

Ti'PLEh Registrar, |I92H1 V. R. R. 
318 : 11928] ArgUH L. R. 221. -AUS. 

8D. Application und4;r Quieting Titles 
Ad — Jurisdidion of court— To grant 
eertifwate.] — Exp. Chamberlain (1869), 
2 Ch. Cb, 352.— CAN. 

so. To waive irregularity — 

Jn advertisement.] — R(‘ Harris (1888), 
12 P. R. 430. CAN. 

sp. Liaintity county eourieU — To pay 
for boohs supplied to registrar.] I’eai» 
r. Kent CoirNTV Municipal (toi Ni’iL 
(1857), 13 IT. C. R. 572 -CAN. 

sq. To furnish offices, vaults, eh .] 

R. V. Northumberland & Durham 

Counties Cokpn. (1801), 10 C. 1*. 526. 
CAN. 

SP. LiaMlity of city couneit- To pay 
for stiUernent of titles- Furnished by 
registrar of couidg— To registrar of city 
separated from conniy.]- -Durand v. 
Kingston Cita- (1861), I I C. V. 139 - 

CAN. 


aa (p. 753) i. .]— J’AiiA- 

MOUNT Theatres, Ltd. v. Branden- 
BERUER, [1928] 4 D. J.. R. 573 ; 62 
O. L. R. 579.— CAN. 

kk (p. 753) i. — .]— 

Canadian Provincial Power Co., 
Ltd. v. Nova Scotia Power Com- 
mission, [1927] 2 D. L. R. 475 ; 59 
N. S. R. 231. -CAN. 

p (p. 754) i. .] - 

Hall v. Pelmadulla Valley Tea 
ItUBBER Co. (1929), 98 L. .1. P. C. 
174.— IND. 

aaa (p. 754) i. - -- Conveyance, 

by registered owner— Jndgmenl registered 
against registered, oinur after date of 
eonveyanre,.] -Ui .Mt^rpuy, [1928] 1. R. 

479. IR. 

h (p. 755) i. .] — Thomas 

V. Guay, [1927] 2 D. L. R. 1146.— 

CAN. 

cc (p. 755) i. - Rights of 

purrhaser from ostensible oimisr.] 

B. L. T. a. R. Che'HWar Birm v. 
Mkvsh Ka-aing (1929), 1. Ji. It. 7 
Ban. 276. IND. 

mm (T). 755) i. Right of owner of 

Land sold for taxes to »ue under Land 
Titles Ad, s. 110 — Delay in bring- 
ing tM'Woa. ]—Blaokstock v. North 
Alberta Land Begist ration DisTiaur 
KEiiisi’RAH (Alta.), [1917] 2 W. W. R. 
938.— CAN. 

pp (p. 755) i. Conveyance oj 

Crown kind by squatter. I — Robin, 
Collar & Co., Ltd. v. Theriault 
(1904), 25 C. L. T. 08; 3 N. B. Kq, 
Rep. 14. -CAN. 

ccc (iL 755) i. - - Right of 

pureh/iscr of one lot on building estate 
^Is to road.s.]— Re McIlmurray tV 
.lENKlNS (1895), 22 A. R. 398.- CAN. 

ggg (p. 755) i. -- ' Restrictive corr- 
mmts.] He Bowan Maton, [19271 

2 1). li. R. 722 ; 00 (). L. R. 24,5. 
CAN. 

PART III. SECT. 6, SUB-SECT. 6. 

h i. - Equitable interest subse- 
quently aeq lured by transferor.]- A 
Iransfer of land, in tbe form provuled 
in RiMil Property Airt, made' hy the 
rc'gJHtered owner, & without any special 
covenunls or recitals, does not operate 
as an (‘sloppel ii: does not V(*st in the 
traiisleree an taiuilable intoriist sub- 
sequently aeijuiivd by tbe transferor 
m the absence of any fraud or nusre- 
presoutatlon by the latter, — Benne'DI' 
V. Gilmouk (1906), 16 Man. L. R. 304. 
—CAN. 

h ii. On registration of transfer-- 

Previous transfer without consideration 
—Transferor subsequently becoming of 
unsound |--RAi*rjaAN v. Regan, 

[1929] I. R. 342.— IR. 


PART 111. SECT. 6, SUB-SECT. 6. 

q (p. 7,53) i. .] - 

“ fraud ” under Land Titles Act, 
1917, 88. 59, 174 & 194, means actual 
fraud. — Dominion Fire-Brick & Clay 
pRODUcirs, Ltd. r. Pollock (Sask.), 
[1919] 2 W. W. R. 245.— CAN. 

r (p. 753) i. .] — Annable 

V. Co>TC.\TRY (1912), 22 W. L. R. 254 ; 
5 D. L. R. 661 ; 2 W. W. R. 816.— CAN. 


PART III. SECT. 6, SUB-SECT, g.- A. 

St. Lis pendens — Dismissal of bill — 
Order discharging lis pendens un- 
necessary.] ' Dexter v.Co,sFORD (1858), 
1 Ch. Ch. 22 ; 5 C. L. .T. O. S. 67. - 

CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

9. Revsd., [1927] 3 1). L. K, 1; 
[1927] S. C. R. 403. 
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Part V. — Action for Recovery of Land. 

wfi. JLoa* JLnnoiaiton ; --Menici. ite (Jockerill, i 1064. Add. Any}oiution : Dudley District 

Mackaness r. Percival, [1929] 2 Oh. 181. Jlenefit Building Soc. r. (lordon, 11929] 2 

K. B. 105. 


PART V. SECT. 1. 

sa. Uutu of court — To dtTtdr vjjon 
hval riffhts of parties.] ~ A slttiiipr 
at nisi 4 )rius & hoai'inj? an action of 
ojotitnioTit has only to docide upon the 
Icgral nffht^ of tho paHit's, & if jdtf. 
makes ont a logral title i.o the property 
he IS entitlerl to reeover, ('ven thouprh 
deft, may ix'. entitled to relief in equity. 
---Dok d. MoFFATTr. Thomi'Sont (1877), 
I P. & B. 516.— CAN. 

PART V. SECT. 3, SUB-SECT. 2. 

f (p. 766) i. Claimant hy adverse 
jio.sscssi on- ~ Against ( ^roinn {traniee. ]— 
UOBF.K V. Jknntnuk, 11028] 1 1). L. R. 
7;i6 : 11928! 1 W. W. R. :i48 : 23 Alta. 
L. R. 3(16. -CAN. 

so. Lessor — lo obtain possession 
for lessee. \ — A landlord, thomrli ht‘ has 
ffiveii a lease to a third jierson, is 
entitled, for the pm'jiose of puttinp: his 
lessee in possession, to maintain a suit 
to e](‘et a trespasser. — llAMonAit 
I‘nvH\i> Tewaiu V . La(ulmi Rjiahvd 
SiNdii (1928), I. h. R. 7 Rat. 19(). 
IND. 

sf. Trustees oj ehvrch — V nlurorporaUd 
body] — Doe d. (lAL'i' RuEHin J'KKI i.v 
(hu’H(’H Tkitsteem r. Batn (1817), 3 
U. ('. n IDS. CAN. 

PART V. SECT. 3. SUB-SECT. 3. -A. 

t i. - .]---li()rN’i' r. Smi'I'U 

(ISIS), 5 V. (1. R. 302. CAN. 

f i, — IVtJe Homy ayort from fins- 
bond < hrnimstanrrs yreehtdini/ pre- 
snmphon of being husband's agent.] — 
Where a wife, liviiip: afiait from hei* 
husband, is in iiossession of land, uiKiei' 
sueh eireiimst-anees as luvehidiss (he 
prosumplion of her bcinir apreiil. of her 
husband, she must be made a deft, m 
(‘jeelmmit for the land. -Woodwabp 
V Rummingh (1873), 6 P. n. 110.— 
CAN. 

sg. Tenants in onr house -Occu piling 
separate tenenunts.] Where several 
Imia.nts oecupleil dillerent aTiartmeiits 
in one house, as si'veral tenein(‘ni;S : - 
Held : a, single action mighi bi' bi-ought. 
Sov the premises, serving each tenant 
with a eof»v & notiee.— -I)OE d. Beu. r. 
JtOE (1831), 3 (). 8. 61. -CAN. 

sh. Whether sub-lcnants neeessari/ 

1 In an action by a landlord 

for possession of the premises, it. is 
noli iieet'ssary to make sub-tenants in 
actual possijssion parties deft., a 
judgment for possession may ])e given 
againsti tht; timaiit under whieh the 
Hub-teuants must go out.- iNcim- 
poRATKi) Synod of Toronto v. 
I'iHKKS (1898), 29 U. R. 738. CAN. 

PART V. SECT. 4. 

b i. " - Tenanry iirminahle. 

by eithci party.] Kckhardt r. pARy 
(1861), 20 U. C. R. tr)S.--CAN. 

b ii. Dcfeiifiant put into j)os.se.s- 

Sion hy lessor of jilainlijf Denial of 
lessor's title .] — Doe d. Bouter r. 
Rra/,ER (1835), 4 O. S. 80.— CAN. 

b iii. Dcfenckint pul into pos- 

session by devisee Jor life — Right of 
remuindcrnian.] — Doifi d. Fiej.ds v. 
iMrKAA- (1844), 4 N. B. IL (2 Kerr) 
135. -CAN. 

o (p. 770) i. Action dismissed for 

jail lire to give — Right to briri^ second 
action after making demand.] — Where 
an appln. for a ^vrit of possession was 
dismissed because no notice of deter- 
mination of the least* had ht‘en given 
Held : the landlord was not thereby 
barred from making another appln. 
after giving such notice. — He Erne- 


WEIN & WKT.fUl, [1928] 4 I). L. R. 198 ; 
[1928] 2 W. W. R. 628.— CAN. 

PART V. SECT. 7, SUB-SECT. 2.~B. 

1076 iii. Afjidamt of service 

Contents of.] — Affidavit of servitie of 
declaration by fixing a e.opv to the (ItJor 
of house should state tin* name of the 
tenant from whom tlio rent, is duo. — 
Doe d. White v. Roe (1841), 4 N. B. R. 
(2 K(‘rr) 360.— CAN. 

PART V. SECT. 8. 

sm. Claim under paper title - 
Dejendanf setting up right under least 
from plat nil ft — Right of defendani to 
rely upon forfeiture of lease -7 hough not 
pleaded.] 1*E'jtigrew t\ Doyle (1867 ), 
17 C. T. 459. -CAN. 

PART V. SECT. 10. 

1125 i. Title oj plainfifl defee- 

iivc.] — Doe d. Munko v. II vnson 
(1831), (1825 1897) N. B. Dig 293.- 

CAN. 

r (p. 777)i. .1— TowNsiiu* 

OF (k)LCflESTEU SOUTH r. HACKEFr, 

[1927] 4 D. L. R. 317 , 61 D. L. U. 77 . 
affd. sub nom. Hackett r. (’oi.t'm.sTEU 
Souni Muniuipal Dorcn., 11928] 3 
D. U. J{. 107.— UAN. 

r (p. 777) ii. Act of Limitu- 

tions — ICffeet of jiossrsswn by tenant in 
common ] -DoEd. Willi vmh r. JiEW rri’ 
(1813), 1 N. B R. (2 Kerr) 83. CAN. 

r (p 777) iii. — iyamst 

plainlijf takiny forcible possession.] - 
rossession sliort. of twenty years is a 
sufficient/ title hi ejtcXmi'nt, dgainst 
a party, wiio, without anv sliow ol 
tit le, comes it takes forcible i)OSst‘Shion 
of land. -Doe d. Frenuh v. Dunn 
(1859), 1 Nfld. Ii. R. 401. -NFLD. 

r (p. 777) iv. — — .] -SonAN 

JiAL 0. Mohan Lal (1928), J. L. R. 
50 All. 986. IND. 

aa (p. 777) i. Title acquired 

through person who entered by per- 
mission of plaintiff.] — In an action to 
recover possession of land, d(‘fts. 
limited their defence to a portion of 

1 iie land claimed, 6c as to that portion 
deiM‘n<led upon title aciium^d from H., 
who entered hy piirmissioii of idtf. : — 
TIeld : hot li defts H. were estopped 
from denying ]dtf.’s title. — L \keview 
Mining Oo. o. Moore (1903), 3ti 
N. S. R. 333.— CAN. 

o (p. 778) i. - -.1- Milnku r. 

Rincjwood {circa 1875), R M. D. rj.'J. 
-CAN. 

o (p. 778) ii. - 1\tssessiou 

obtained by erehungi from plaiutift's 
father.] V Darrutherh ( 1861 )), 

2 N. S. I). I - CAN. 

o (p. 7 78) iii. Agreement by 

plaintiff to grant perpetual lease — Per- 
formance of acts referable to agricment.] 
A RIFF V. .lADU NAITI M\.TUMD\R 
(1928), 1. h. R. 55 Dale. 1090. -IND. 

t (p. 778) i. - - J'urrhase at sale 
under writ of execution -J udginent 
irregular to purchaser's /• nowledyr. j — 
HeM : the sheriff's dt*ed could not 
defeat pltf.’s. right Ia) recover. - 
Hamilton v. Lightbodi (1870), 21 
V. P. 126.— CAN. 

t (p. 778) ii. (Colour oj title.] - 

Boyd v. Millett (1873), 9 N. H. R. 
292.— CAN. 

t(p. 778) iii. .1— McDonald 

V. McIsaao (1905), 38 N. S. R. 163 ; 
affd. sub nom. MolsAAO v. McDonald, 
39 S. C. R. 157.— CAN. 

t (p. 778) iv. Defendant in pos- 

session as tenant of plaintiff .] — BTsher 
V. Johnston (1866), 25 U. O. II. 616. — 
CAN. 


t(p 778) V. - 7'ransfer to plaintijf 
made by party not in possession.] 
(4\MMon V. JoDREY (1877), 1 1 N. .s. R. 
(2 R.6:t'.)31 CAN. 

t (p. 778) vi. Tenant of marfgngee 

— 'Title of mortyagei -Against holder oj 
equity of redemption 1 - DoE d. Smith v. 
Snaur(1877), 17 N B R. (1 V. 6: B.) 
56. —CAN. 

t (p. 778) VII. — th'ii ndaiif tenant 
from year to year -\o not at to termi- 
nate ieiianey.] liVeoitiE r. WiusoN 
(1913), 210 W R. 513. CAN. 

t (p. 778) viii. - Defnidant in 
possmsion luidei ronveyaiai from 
plaintiff - Hrror in canoe yn nee 
Hi>undarie..s agreed between vendor <t* 
nndii ] M(’D()N\ed r Kni dsen, 
II928J .5 1). L R. 212 : [19281 2 W. W. R. 
57 7. CAN. 

PART V. SECT. 11, SUB-SECT. 1. 

d 1. - Siijjicienry of erideiur.] ■ 

Ar.LTKOx r. Smith (1877), 1 P. A B. 
1 99. CAN. 

aa (p 77!B i. in a suit for 

t*li-et nu'iit , although pllf. ma> not bo 
ab]t‘ to estiablisL any lith* in limihelf, 
lit* is eiil jtleil to sueoe(*(i if In* can jirovi* 
that he was in posscMsion of the jiro- 
ix'i’ty m disputt* until lie was ftiridblv 
oiislt‘(l by di‘tt.. piovi(l(*d ileft. does mit 
est.iblish a bi'lttT title in himself - 
liNNIir SlNt.'ll PlHNCE V. .JllOlH SiNGH 
(1928), J. Ji. B 8 IMt. 351. IND. 

sd. Kjvrtmnit for noii-pagna nf oj 
rent Motion foi judgnunt against 
((tsual epetor- I'enant m posstssion 
not lessei -IVIaffur iiecissary to shiur 
how tenant holds 1 Doe d St. John 
C oUi'N. r. BoE (188)), 25 N. B. B. I B> . 

CAN. 

se. fJ un gisti i‘i d tease -J'rioi in date 
to Crown giant M’hefher (uimisdbli 
to provi right oj hnanf] - Nolt'lTi 
lAC'IFK’ lil iMOEU Do l BKF’I'IM! 
Amekk'W ' ritUMi' (k). (J 91 7), 23 B.C R. 
332. -CAN. 

PART V. SECT. 11, SUB-SECT. 2. A. 

1134 i. Plaiihtijf n ton IS on, on n fitli.] 
(Tyrke r. B \NFA 6: Dunlop (1899), 
S B (J R 130, 1 M. M. (Us. 281 - 

CAN. 

1140 i. Plaint ijl (Lamiiug as piu- 
fhasir under writ of execution -PiooJ 
of jndamenl d* writ.] Peuky i. 
Pigiarrr (1855), 12 IT. C. R. 372. 

CAN. 

O (p. 780) i. .] -pENLINt.'- 

TON V. Brownlee (1868), 28 LT. C. B. 
189.— CAN. 

aa (p. 780) i. - - Proof of naigment 
iin urressary. 1 — R alhton i\ J I ug hs< > s 
(1867), 17 C. P. 304. -CAN. 

aa (p. 780) ii. .1 — Jex o. 1Ii(*ks 

(1876), 39 TT. C. R. 606.-- CAN. 

n (p. 781) i. - - Jjoati to be paid 
ojl by in,stalments — Hatt of tjpiration 
of 'mortgage uncertain Release of mort- 
gagor hy mortyagei ajtir action brought.] 
Ashford v. MeN vughton (is.it), IJ 
IJ. a. R. 171. CAN. 

q (p. 781) i. ^r>/ registered 

Admissibh irhire uo n gist end instru- 
ment.] -An imregister(*d Crown grant 
is atlniissibh m t‘videnee Yvlu'n* it is 
not sought tti set. it u]» against a 
r(;glst.ered mstniment.. Dokueu. v. 
Campbeij. (No. 2), [1917] I W. W. R. 
500 ; 23 B. C. R. 500.— CAN. 

c (p. 781 ) i. Jhirchuser for value 

without nofin —Defendant in possej^sion 
— (flaiin by adverse possession.]- - 
Canada Pkrmvnent iiOAN 6c S.vviNGa 
Co. V. McKay (1881), 32 C.i*. 51 . CAN. 



English and Empire Digest Supplement. 


ff (J) 7SI) i. 'Ihtlc acquired pnidcnic 
Held: insuUioicul.- -A damson 

r. Adamson (1S78), 25 (4r. 550.— CAN. 

hh (j) 7Hl)i. - - Qur^t}an f(tr 

Kadks r. Maxwell (1850), 17 

L. C. a. 17:{. CAN. 

sm. Claim hq cxcculri r xnuicr iiwrtqaqc 
from drfcndarii Jiiqlii to Huun 'inortqagc 
ia tciitator 1 Skeatton v Whelan 
(1801). 21 V. C. J{. 171. CAN. 

sn. Kcid(u.c( that aiu'ctitor of jdaiufijf's 
lessors had cut icood ojf land .] — 
McDonaj.d r. Chisholm (1858), .‘1 
N. S. K. (2 Thom.) 40 1. -CAN. 

so. (Hann hq dcnscc- JAind mart- 
qaqvxt hq tculator—Foiurlomtrc — Latid^ 
.so/r/ under diricf oj court. \ — Keaknev 
/. Creelman (18S()), 14 S. C. It. 30. -- 

CAN. 

sp. lit If dirt ml from foreclosure in 
cquitq .'<nit - Projurty mortqaqcd. hq 
rnnaindmnan -Ihlotdant in jms-sis- 
Sion as toiant far hfc.\ CoLoNiM. 
Investment IiO\N Co. r. 11e- 
MERCHANT (1008), 38 N. Jl H. 431 ; 
4 K. li. K .MO. CAN. 

PART V. SECT. 13. 

sy. Nature of action.] — An acTion for 
mcHiu* profits is m oricriu an aotion of 
trespass, &, is n'trulatcsl hv tlui broa<l 
jirliiolples applioalijo to actions 


for dairiai?OB aprainst wrongdoors.- - 
Kamala 1*rosad Bukul V. Kishori 
Mohan Pramanik (1927), I. L. K. 55 
Calc. G66.— IND. 

p i. .] — Herr v. Weston (1872), 

32 U. C. U. 402.— CAN. 

q i. Riqld io costs of tju'lment 

hejorc. icLxafion .] — In an action for 
mesne protits, after judgment bv' 
default lu ejectment, it is not niic-essary 
that thi‘ (50HtH of the ejectment shoidd 
he taxed before they can be recovered. 
— JlANK OF ITiter Canada v. Arm- 
strong (1843), (1823-1900), 1 Ont. 
Dig. 2158. -CAN. 

q ii. — N ece^sify for proof of 

paqmcfii.] — 1>oe v. Cahill (1853), 2 
AU. 650. — CAN. 


PART V. SECT. 14. 

0 i. Decision of innslcr in ihandnrs - 
On (triqi nat / nq ludice - Whether valid. | - - 
A niuHt.<T in ehanibei*s has no power to 
I make an order, uimhi originating notict', 
for tlie delivery up o1 posM's.sion of 
land )>v an overholding tenant.- 
T\U( DONALD r . Georoiades (1916), 31 
W. L It. 961. -CAN. 

sq. Motion Jor --Plaintijf*s case not 
cowlasivclq made oat.] — Cooic r. 
Lemieux (1885), 10 P. R. 577. -CAN. 


sr. VerdiH entered for plaintijf hq 
consent - Enforcement conditional on 
certain paqinents—Judymcnt entered 
on verdict before naqnicnts made. — Right 
of defendant to damages.] Watson v. 
Ketchum (1882), 2 O. R. 237.--CAN. 

PART V. SECT. 16. 

p 1. — Notice lo quit as io jjart 

given too late.] — Kji'ctmenl for a house 
& .small lot of land adjobiing. It 
appeared that, as to the house, notice 
to (pill, had been given too late, but. 
that pltf. was (*iitJtled to the land. It. 
was ordered that nrdess pltf. would 
conhne his judgment to the laud, deft . 
should hav(i a ii(‘w Inal. — C onlev r. 
Lee (1855), 12 U. C. It. 456. — CAN. 

st. Rebuttal of plainlijf's evidciu'c— 
Defemlant in actual adverse occupatimi 
for livcntq gears .] — Doe d. MoMackin 
r. Devine (1811), 3 N. B. R. (I Kerr) 
111.— CAN. 

PART V. SECT. 17. 

sv. Death of lessor of plaintiff hcfori 
trial- -Whether scicre Jar ins ueeessarq.] 
— lu ejeistment. under tin? old form, 
wliert‘ tin* Usssor of tin* pltf. died hoforo 
th(‘ trial: — JJidd : no sci. Ja. was 
neeessaiy, hut that, judgment might, 
be entered, &: a writ, of possession 
obtained. -Doe d. Hav v. Hunt (1855), 
12 U. C. It. 625.— CAN. 
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RECEIVERS. 

Part II.— Appointment by Court. 


106a. — ; ,] — An interim ai)pointment of a 

receiver of property in the possession of, in, 
claimed by, deft, in the suit should be made 
only if there is a well-founded fear iliat, in 
the absence of protect Jon, the pro]jerty will 
be dissipated or irreparably injured. - 
Bevoy Kiushna Mukheiuee V. Hatlsh 
Chandua Giri (1027), 56 L. E. Ind. App. l.Sl. 

233a. .] — A receiver appointed to collect- in 

assets, to biJup actions in th(' name of an 
extrix., must security to indemnify the 
extrix. on account of such actions.- Taylor 
V. Allen (1741), 2 Atk. 213 ; 20 E. K. 532, 
L. C. 

Amwintioiis : — Reid. Anon. (180(5), 12 Ves. 4 ; iVinbetion 
V Chnpinau (18^7), 7 E. & B. 2I(‘, 


233b. — .| Snare i\ Baker, llEAsiiEY v. Snare 
(1810); I3.1ur. 203. 

403. Add. AnHolaiion : ~ -Generally, Refd. Be Pinto 
Jicite A: Nephews, Ea’p. Visconde lies Olivaos, 
110201 1 (3i. 221. 


451a. .]— Hall v. .lENiviNSt>N (1813), 2 A"cs. 

A B. 125 ; 35 E. Ik 2tU), L. (’. 

571. Aihh Annnlalmn : Apld. A.-(». v. (lien Lino, 
JJd. A Li\(‘r])ool A London Wai* Eisks Insce. 
Assocn., Ltd. (1020), 31 Loin. (’ftV. 3()<). 


Part Mi. — Effect of Appointment. 

682. Add. Amioialion Refd. Re A Debtor, [1020] 1 Vh. 170. 


Part IV. — Rights, Powers and Duties. 

755. Add. Annolation Apld. Re Debtor No. 70 of 1020, [1020J 2 Ch. 110. 


Part VI. — Interference with Receiver. 


895a. — .] — A libel on the business carri(*d 1 

on by a receiver A nianapjer a])])oint.ed by thf‘ ! 
ct. is a contem])t of (d-., A may l3epumshed by j 
committal of the ollendcT. — Helmore v. j 
Smith (No. 2) (1880), 35 Lh. D. 410; .5(5 | 
L. J. (h. 115 ; 50 L. T. 72 ; sab nom. Dei.- | 


MORE r. Smith, Eir p. Smith, 35 W. E. 157 ; 
3 T. L. IL 1.30, C. A. 

ttniofaiums Consd. /iV- (buil, (U iil-DiivL r. llaiTin (1802), 
0> W* IJ. Apld. Knife’ P. DopHcui (11)11), .7(5 Sol. .lo. 

>1. Refd. AV Kvdvii, J). (i«‘iirral I'liblii* AVorUs iSc 
Asm*L8 (Vi, I18M1] 2 Ji. :5()2; Robb r. Om*n (IHOri), 
(ilL. .I.(^ R fi’ia , K. r. I)nvi(‘s, (l'.)()(;i 1 K. H. ;{2 : H. r. 
JMil> Mail EdMo], /w p Kanisvvorth (11)21), DO L. .). K. H. 
871 . 


PART II. SECT. 1, SUB-SECT. 2. A. 

h i. MaHtcr.] - The master of the 
High Ct. has no jurisdintion to niak(^ 
an order appointing a reeeiviM’ by way 
of equitable oxeoution. -BATm) v. 
MntPHY, LlD28j I. H. 12.1.— IR. 

PART II. SECT. 6, SUB-SECT. 2 — N. 

n i. — . I — In an action by a 

vendor of land for specific pei*forrnaii(;(^ 
on order may be made, before tlu^ land 
is sold, for the appointment of a 
receiver of the rents & profits of the 
land. — Knowles r. Jknkins (Alta.), 
1192.3] 1 W. W. Li. 1279.— CAN. 


possession oj courl- F<n iHutfif of 
person enttfled | - Bismksiiwau 

Phatav Nakayan Saiit r 
rmKsmvAu J’kasad Nakayan Sin(jii 
(1928), J. L. U. 7 Pat. 319 -IND. 

PART III. SECT. 5. SUB-SECT. 5. B. 

685 viii. . 1 - National Tkcht 

Co. V. IKm. Iron Steel ( -o. (N. S.), 
[19271 3 1). L, IL 10(53. -CAN. 

PART IV. SECT. 4. 

p (p. (5(5) i. A{/(ftnst receiver — 

K fleet of order. \ — An order of the t;t. 
giving leave to a jiarf.y to sue its 
receiver doeH not amount to a relin- 
quishment of possession of the pro- 
lierties by that ct.. A an ordiT of 


d(M‘ree against the iiMJciver cannot he 
enforced in execution as against lilm 
without leave of the ct. apiiointlng 
1dm.- Srimati Jitoal Kihuore Beri 
p. Deva T’kasanna MuKHEurr (1928), 
1. L. B. 7 I'at. (581.— IND. 

PART X. SECT. 6. 

sa. Stipulution that pen nee fo .s/V/a 
hnnd—Failure fo siun.l - ^^}l('I•c a 
surety on a receiver's boii'l <’\ccut(‘s llu’ 
bond on the (list met nndci’htandnife 
that it is also t.o lx* (Ncculcd h^' itic 
U'c.eiver himHolf, the Jail me to scjcurc 
the signatuu* of tlic icci ivim tluucto 
dischai’gcs said siiriUv. Ij moion xr, r. 
Shore., |19281 2 D. J. i: 977 , [1928 I 2 
W. W. R 8 : 30 li :.I)8. CAN. 


n 


PART III. SECT. 1, 

Possessum of ivceiper i.s 
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REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 

PART III. 

sh. J^idians w province of Nntal " ~ Inirhi>fh‘s only Indian immigranitt — Jd 17, 1923, as. 0, 12 (l).l — 7<yj: p. Badat 

1927), 1ft N. li. r;. 435.— S. AF. 



V<d. XXXDC. Cases 23— 336b. 


RENTCHARGE8 AND ANNUITIES. 
Part I.— Nature. 

23. 

52. 


Add, A n}}ofalion Menld. Rc Adoloin, Oak- 
shott Hawkins, [JD29j I C’h. UC). 

Add, Aji notation : — Refd. Bi'istnl (Jorpn. r. 
[1928] 2 K. 15. 022. 


54. Add. Annotation : — Consd. Rc Alin^ton «fc 
li. i\ i\ (\>ntm(*( (1927), i:5S k. T. i:5l. 


Part II.— Creation of Rentcharges and Annuities. 

104. Add, AnnotaRntn : — Mentd. H>nnan r. H^nnaji, Lludios r. Hii^ilips (1928), lliO k. T. 41(). 


Part III. — Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. Add, A n notation : —Refd. Rr R(^wbs, 
r. Pawson, [1928] (iJi. Hal. 

247. Add, Annotation -KplA., ivenmedy r. 

Thouiassen, [1929] 1 Oh. 420. 

247a. ' .] -ITruh'f th(‘ will of lier thou 

husband made in 1902 <S: a sei)arat/ion deed 
& selthiinent made in 190H V. was eniit.h^d 
to two annuities of £200 each. Testator, 
wlu) was also the settlor, died in 1913, A.. V. 
afterwards married a Duteh subject-, A lor 
the remainder of h<;f life resided in Holland. 
In 1927 th(‘ trustf‘es of tin* wdll oliered to 
redeem both annuit ies, after some THJj^jotia- 
tions were informed by V.’s soirs. that the> 
would advise her to accept £0,000 lor 
r(‘deitipt.ion, tb(^ annuities to be paid in full | 
up to the date of red(irnj)tion. 44ie t-rustees | 
sc'nt- tbe soirs. a draft release for their | 
approval. V. having informed her soirs. 
that she would acciipt the olTer of £(),0()0, 
they sent- Jicr the release engrossed for her 
execution, cV she (ixecuted it on Jan. 12, 1928. 
On Jan. 17 she died, but no notification of 


her death was rec,eiv(‘d by hei* soirs. in kondon 
until Jan. .31. In the nn'antime, tlu^ trustees 
having b(*en informed by V.’s soirs. on Ja-n. 24 
that she had ac(‘(‘pt-(‘<l th<* £0,000, on .fan. 30 
paid tht‘ mon<*y t-o tboni, being in ignorance 
of V.’s d(‘ath : Held: there was no con- 
<*Juded (‘ont-ract- ff»r tb(' sale tV pui’chase of 
tJu* a-nnuiti(\s, as t'lu‘ imrchasi'rs (rould not- 
have intended thidr oiler to bt‘ aiceptinl by 
the vendor merely (*\(‘(*uting a document. 
Hut even assuming there was a. concluded 
contract, theie was a t-ota-1 failure of con- 
sideration, owing t-o t.hi‘ death of the 
annuitant before completion, ih tJui truste(‘S 
were entitled to recov(*r ba(‘k the £0,000. — 
KKXNEl)^ V, Thomassen, f 1929] 1 Oh. 420; 98 
k. J. (^h. 98 ; 140 k. T. 21.^> ; 4.^i T. I.. K. 
122 . 

254a. Sale to raise charge paramount to 

annuities— Annuitants necessary parties to 
conveyance.] — SiiiiiiivAN Sullivan (1800), 
28 Be.av. 102 ; .^>1 K. Ik 3,01. 

Anmilahon ’ -Refd. Thniupsoii r. O.alnc (IS7.H), 28 L. T. 

,3(52. 


Part IV. Rights as Affected by Various Forms of 

Limitation. 


292a. .] — A. devises to his ne])hew £5 I 

j)er annu7n, without saying to his exors. oi* I 
administrators, to be i)a-id him during his, 
the testator’s, wife’s life, whom he made , 
executrix, on condition that he demeane«l i 
himself civilly to her. By his death the* | 
£6 per annum is determined. Neat. r. \ 
Hanbuhy (1701), Free. Oh. 173 ; 24 K. R. j 
83 ; ftuh norn. Anon., 2 Eq. Cas. Abr. 302. 

Annotalion : — Refd. SaM‘i> r. Dyt^r (17 .'j 2), Anib. 1;M). 

296. Add. Annotation : -Refd. Re Fitch’s Will 
Trusts, Public J^rust-ee c. Nives (1928), 139 
k. T. 550. 


336a. Bequest to several— No words of survivor- 
ship.] — A Ix^quest of an annuity to several 
]>(‘rs(>ns during their lives, without words of 
survivorshif), is a bequest to each of them of 
a sejiarate annuity for an alicpiot share of 
the whole, & uy>on the death of each his 
separate annuity ceases . — Re E\^\ns, Thomas 
V . Thomas (1908), 77 k. J. (Ji. 583 ; 99 k. T. 
271. 

336b. During continuance of fund.] - Testator 
having bequeathed annuities issuing out of 
a leasehold estate, to som(‘ annuitants for 


PART I. SECT. 1. 

Hi. Dense of land subject to 

annuity .] — Testator devised a half 


interest in land to his son & two 
(ianprliters “ subiect to the payment ” 
of an annuity * — Tfeld * the annul! v 


was char^(‘(l upon the half interest, — 
PKvncr: v. WnumT (192r>), Hi) C. L. R. 
1«. AUS. 


1 Aocr 



Cases 3331)— 821. English and Empire Digest Supplement. 


life, to some during the continuance of the 
fund, & to others indefinitely, with a general 
jirovision for an increase or diminution of the 
annuities, in proportion to the increased or 
diminislied income of the estate ; & a par- 
ticular provision that, on the death of some 
of the annuitants for life, their portions should 
be paid to the survivors ; the annuities given 


indefinitely are payable during the con- 
tinuance of the fund. — Hack v. Tuck (1818), 
3 Swan. 270 ; 36 E. R. 858. 

353. Add, Annotations : — ^Refd. lie Nelson, Norris 
V, Nelson (1918), 140 L. T. 371, n. ; Re 
Smith, Public Trustee v, Aspinall (1928), 
140 L. T. 369. 


Part V. — Rights as Affected by Insufficiency of Grantor’s 

Estate. 


511a. ]. — A, gave by will an annuity of £1,000 

to his widow, A directed tliat in case of his 
estate being insufficient to make up her 
income froiri all sources to that amount, a 
suflicient part of the corpus to make up the 
dclicicncy should from time to time be sold. 
R. subsequently by will gave her an annuity 
of £200, A: directed that it should not be taken 
into account in regard to any other income, 
it being liis express will dcsir(‘ that it should 
be a clear beneficial addit ion to her income : — 
Held : the widow was not bound to include 
the £200 annuity in liei* computation of 
inciotru^, ^ was entitled to have a sufficient 
amount of the cor pm sold to make up her 
income, independently of that^ annuity to 
£1,000.- 'h-c ilKDGKs’ Timtst Estatk (1874), 
\j, R. 18 Eq. 419 ; 44 J.. J. Ch. 116 ; 31 L. T. 
160 ; 22 W. R. 819. 


. .] — A testator direct^ed his trustees, of 

whom his wife was one, to permit his wife to 
receive the rents & profits of his real estates, 
thereout in the first place to retain to her- 
self an annuity of £400 a year, A; to pay 
annuities of £100 a year to each of his 
daughters : — Held : these words did not give 
a prioi'ity to the wife in respect of her annuity 
over the daughters. — .Tenkins v. Briant 
(1834), 6 Sim. 603 ; 3 Ju J. Ch. 169 ; 58 
E. Jt. 719 ; siibscgucni proceedings (1836), 
5 L. .T. Oh. 348. 

Mentd. .Irukins r. Itriant, Jenkins v. Cross 
(181.')), (i L. T. (). S. 273 ; Morse v. Tucker (1846), .'l Haro 
79 ; Hatch v. Slioro (1H62), J1 W, K. 142; Ooopc v. Cross- 
well (1866), L. J{. 2 Eq. 106. 


548. Add. Annolation : — to (2) Refd. Bristol 
Ckn*})n. r. Virgin, 11928] 2 K. B. 622. 


Part VI. — Payment of Rentcharges and Annuities. 


590. Add. Annotaiiou Refd. Rc Armaghdale, 
Craig V. Armaghdale (1928), 44 T. L. Jl. 239. 
593. Add. Annotations Consd. Re ArmaglidaJe, i 


Craig V. Armaghdale (1928), 44 T. L. R. 239; 
H^leetwood-Hesketh v. Fleetwood-Heskefh, 
11929] 2 K. B. 5.5. 


Part VII.— Forfeiture and Extinguishment of Rentcharges 

and Annuities. 

810. After this case add “ Money paid In ignorance Add. Annotation ; -Refd. Rc Draycott S. E., 

of death of annuitant —Recovery of.l — See [1928] Ch. 371. 

(k)NTi{ACT. No. 3081a.” 821. Add. Annotation : — Refd. Hyman v. TTyrnan, 

814. Add. ('ifafion 138 L. T. 131. Hughes v. Hughes, [1929] P. 1. 

PART VI. SECT. 3, SUB-SECT. 1. 

k i. .] Union'Bank of Scotland, Ltd. v. Caivit'Bell, 11929] S. C. (Ct. of Sees.) 143. — SCOT. 



Vol. XXXIX.--Cases 55a-fl3b, 


REVENUE. 


Part IV. — Duties on Land Values. 


55a. What amounts to.] — 7iV Windsor 

Steam Co ad Co. (1901), Ltd. (102S), 105 
Jj. T. Jo. 32. 


61. 


For “[19141 2 K. B. 192” read “[1914] 
3K.B. 192.” 

Add. Annoinfioyi : — Refd. Simhro Trading Co. 
V. Posograpli Parent Corpn. [1929] 2 K. B. 
200 . 


Part VI.- Excise Duties. 


Sub-sect. 1. — ^Betting Duty (Vol. XXXIX., 
p. 232). 

Add the following case : — 

93a. Who liable to duty — Club — Managing 
totallsator.] — A lirnited co. was the pro- 
prietor of a club formed for social inter- 
course. Upon the club }>remises betting on 
horse races was transacted through the' 
instrmnontality of two machines, called 
t-otalisators, owned by the co. <fe worked by 
the co.’s servants. Any member desiring to 
use these macliines for the purpose of backing 
horses ajiplied to join the club ]>ool, A, if 
elected as a pool member, he became entitled 
on payment of a small subscri])tioii t o operate, 
A for this puryiose he was supiilied with 
credit vouchers of ^'arying amounts. Tbider 
the rules of tlie j)ool 1 0 ])er cent, of the gro.ss 
amount of the stakes on each race was 
retained by the co. in respect of the facilities 
provided <& the expenses of management , A. 
the balance was divid(‘d among the backers, 
called in the rules “ investors,” of the winning 
horse in the proporLon of their stakes. The 
winnings for each week were paid by the co. 
from its own funds irresp(‘ctiv(* of any jiossible 
loss owing to dishonour of tJie voucliers. 
The rules provided tliat the club acted simply 
as a distributing agent. L^pon an information 
preferred by the A.-CJ. against ihe co. alleging 
that the co. was liable to jiay betting duty in 
respect of wagers on horse races made by mem- 
bers of the club by means of these machines, 
it was admitted that the co. was a bookmaker 
& that the transactions in question were bets 


within Finance Act, 1920 (c. 22), s. 15 : -Held : 
the bets were not made with tlie co., but by 
the members iyiivr se, A ihe claim of the Crown 
faih'd. -A.-C. v. LuNnirooN A Sports Club, 
J.TD., [19291 A. C. 40(1 ; 9S L. .f. K. R. 359 ; 
111 J.. T. 153 ; 45 T. L. B. 291, IT. L. 

93b. Employee of bookmaker.] -A book- 

maker, wdio held a bookmakc‘r’s certificate 
A also an entry c(‘itifica,i<e in resi>eet of certain 
])remiseH, had in his ser\"ice at th(' premises 
an enqiloyee, who recedve^d a weekly salary 
A was ihe only }>erson cm])loycd there. 
'Ihe employee had sole (diarge of the premises 
in ih(^ ahseruM* of the hookmaker, who 
attended race meetings in other towns during 
the Hat racing s(‘ason, A had on one occasion 
h(‘<‘n absent from the premises for i-en days 
eonsccutively. Although the employee had 
no authoriiy io o])en new accounts in i-ho 
ahs(‘nce of his employer, he could accept 
])crsonal bets bets over i-he telephone, 
A he had said that he had no responsibility, 
hut answei*ed the telejihone A recorded 
messap^s. On a certain date the employee 
wh(‘i) in sole charge of the premises was seen 
to take two oi* tlire(' bets on th(‘ telephone 
A ent(*r i-hem u])on a slip, he himself not 
holding a bookmakt'r’s cert ificate. On proof 
of these facts : Held : the employee carried 
on business as a “ bookmaker ” within 
Finance Aei-, ]92() (c. 22), s. 18 (1).- -JiAKE 
r. (ipuNiN, Hunt v. Cronin, [1929] 1 K. B. 
31 ; 98 J,. .T. K. B. 47 ; 140 L. T. 118 ; 92 
.L P. 191 ; 44 T. J.. K. 819 ; 72 Sol. Jo. ,540 ; 
28 (!ox, C. C. 554 ; 20 1.. O. K. 508, 1). C. 


PART II. SECT. 2, SUB-SECT. 2.— 
D. (b) ii. 

39 ii. Seizure outsuJ^ three mile 

limit.] — Mason v. Coffin, [1928] 2 
D. L. R. 263 ; 49 Can. Cilrn. Cas. 27C. 

—CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

bb i. Meaning of.] — “ Value for 

duty ” wherever used In the Cutitoms 
Act & amendments has reference to 
the basis on which the triu‘ ainomit 
of duty ad valorem is payable, & to 
nothing else. — R. v. Cornet, [1928] 
2 D. L. R. 767 ; 49 Can. Crim. Cus. 
200 ; 61 O. L. R. 583.— CAN. 

so. Goods transferred wiihiv territorial 
waters.] — ^Where goods are transferred 
within the territorial waters of Canada, 
without the intention of fraud n lent Jy 
relanding or bringing the same back 
Into Canada, no offence is eoifimitted 
under Customs Act.- -Cooiv e. R., 
[1928] Exch. C. 11. 49.- CAN. 


PART V. SECT. 1, SUB-SECT. 2. 

c i. .1 -Morin r. R. (1927), 49 

Can. Crim. Cas. 231 ; 43 Que. K. B. 
192.— CAN. 

PART V, SECT. 1, SUB-SECT. 4. 

so. J^'or failure to answer questirmj^ - 
liy master of I’csseZ, I — Held: the 
d(‘livcry of the report, required l)y 
Customs Act, h. 96 (1), to the Customs 
officer hy the master was not the 
“ answer of qiiestioris demanded of 
him referred to in Customs Aet, s. 246. 
— Parker v. R., [1928] Kxch. C. R. 
36.— CAN. 

sf. Power of elect ion os to penalty — 
Whether jfoirer enrciseahle by Henenue 
Commissioners or hy Attorney-Ueiuiral.] 
— Held: by the High CM,., on a case 
stated, tbci power of (*l<*etioji which is 
conferred upon the Rev(;nue Comrs., 
as the suecc'ssors of the Comrs. of 
Customs, os to which of th(‘ two 
lienalties i»rese,ribed by Cuslonis Con- 
r\t\n 


soUdation Act, 1876, s. 18fi, shall be 
imposed for any offonefi under that 
section, must be exercised by them, 
ifc not by the A.-G.— A.-C. v. Percy, 
[1929] I. R. 514.— IR. 

PART VI. SECT. 4, SUB-SECT. 1. 

sh. On what bets exigible — Heady- 
money offtcc-beiting.]- v. Apajvi, 

[1929] S. C. (.J.) 33 SCOT. 

PART VI. SECT. 4, SUB-SECT. 6. 

e. Affd. sub noni. Dominion Prkhh, 
Ltd. V. CUSTOMS & Excise Minister, 
[1928] A. C. 3-10 ; 97 L. J. P. C. 91; 
139 L. T. 338. 

n i. Imported goods - 

Chauge in form on mining out of bond .] — 
Held: \\her(‘ goods hnjiorted aiT) so 
chaiig»*d l)(‘fore taking tliein out, of 
the i>()ndt5d warehouse for eonsuinption 
that they take on a form altog»‘thor 
dlll'eivnt from tiial, in wliieh tiiey wcr<' 
imp«}rted, tin* sales tax, under tin* 



Oases 104— 440a. 


English and Empire Digest Supplement, 


Part VII. — Excise Licences. 


104. Add. J,. .1. K. H. Sfi. 

128. Add. Annoiai'Wti : -Apld. Dennis v. Leonard 
(1929), U1 T. 91. 

140a. Petrol-electric vehicle — Whether “ electri- 
cally-propelled.”] — A vehicle coramonly 
known as a “ petrol -(dectric ” motor derived 
its primary motive power from an ordinary 
internal combustion engine : that engine 
was conn(Mjt(*d with an electric dynamo, ite 
i-he elect.ricjty genej*ated in the dynamo was 
tra-nsmided to an (ilf‘c*tri(; motor, which 
drove the rear wheels of the (%ar tlu^ough a 
cardan sliafl. A ditTerentiial gear : Hrld : tin* 
ve]iicl<‘ wa^5 an “ electrically projielled " 
vehicle within Finance Act, 1929 (c. 22), 
Sched. 1., para. — Tujjnc^-Stkvens Motors 
V . Kent Dounty Coonoid, [1929] A. (L "154; 
9S L. ,1. (!h. 19S; 110 L. T. 621; 9:i .1. P. 
146; 45 T. h. R. 249; 27 h. G. P. 261, 
H. L. 


143. Add. Amiotaiion : — Distd. Gough v. Bees 
(1929), 46 T. Ji. B. 103. 


Sub-sect. 6.' Gun Licences. 

For “ Pistols Act, 1903 (c. 18), ss. 3, S ” 
read Firearms Act, 1920 (c. 43).” 

302a. Finance Act, 1920 (c. 43), s. 12 (1)— What is 
firearm ” —Air pistol.] — An air pistol is 
not per se a fir*earm witliin the definition of 
“ Iji'carm ” in above sect., but it is an “ air 
gun or air ride ” within the proviso, which 
empowers a Secretary of State to make rules 
<leclaring certain types of air guns tV: air 
rifles to be six'dally dangerous, cV, if it is so 
declared, it is to be deemed to be a fircanu.- 
Satnt V . Ho(jkley (1925), 41 T. L. B-. 555 ; 

. 69 Sol. .lo. 575. 

302b. What is “ air gun or air rifle ” —Air 
pistol. I -Saint v. IIockuey, No. 302a, atde. 


Part VIII.— Drawbacks and Excise Allowances. 

360. Adtl. A tntolaiiou : Refd. bVnton Textile Associi. r. fiodgp, [1028] 1 K. B. 1. 


Part IX. — Stamp Duties 

435. Add. Annolulioii ; -Mentd. (.^iianey v. Maclow, 

[19291 1 Ch. 461. 

440a. Voluntary disposition inter vivos — Property 
disposed of including stock exempt from stamp 
duty.] — A deed of settlement, wldch ojjorated 
as a voluntary disposition inter vivos ^ was 


made of certain stocks, shares, marketable 
securities A ]>oli(;ies of life insurance, including 
certain Govt, stocks. The settlement 
oY^erated as a transfer of the policies of life 
insurance, but the stocks, shares & market- 
able securities were suiisequently transferred 


Hpcciul Wur Revenue Act, 1916, should 
Ixr calciilatod on the sale pnoo of tlie 
yfoods after such change, & not upon 
the fhitv'iiald value thoreof as imported 
in Inilk. — R. v. Dominion Distillkky 
I' ltoinici’S Co., 11928] Exch. C. R. 170. 
CAN. 

o. aSfd. sub nnm, Drapsiiaw r, 
TSIINIHTER ok CtTSTOMS & EXOIHK, 
1 19281 2 D. L. Tl. 862 ; [1928] S. C. R. 

61. CAN. 

o i. Excmplixm of goods exported 

Onus of pntof.\ — Held: the Act 
being a taxhig HtHt-idCf must be con- 
Hlrued striotly, the onus was upon 
the Crown to show that defts. oaine 
within the taxing provisions, but. 
the exemption of goods “ oxTiorted ” 
being in the nature of a proviso, it 
was incumbent upon defts. to plead 
it., & the onus was upon them to show 
that they came within it. — R. v. 
COODKRHAM & WORTS, hTD., [1928] 
D. L. R. 109; 62 O. L. R. 21 8. ~ CAN. 
o ii. - - GovernmerU charge on assets 
of person indebted for sales taxes - 
Meanitm of asseis .] — In 1 2 & J 3 Ceo. V., 
e. 47, s. 17, which sect, gave the Crown 
a first charge on the assetfl of a person 
Indebted for sales taxes, the word 
“ assets ** was not intended to include 
any other assets than such as were 
the property of the debtor at the time 
his assets were sought to be 
administered or distributed. — R,. v. 
Hvde, 11928] 2 W. W. R. 253.-— CAN. 


o iii. — - — J/tabildg oj jmrehasix 
of goods 'not subject to i(jLv \ — R. v. 
.Tack Pine Lumber Co. & C\nm>ian 
Bank okGomm>;uce. 11928] 4 D. Ji K. 
970 ; [1928] 3 W. W. R. 419. - CAN. 

o iv. — — Effect of repeal on Jieti of 
Grown for 1a.r€S.\ — Ke WlLNF.R, [1928] 
2 D. h, R. :{9C.— CAN. 

o V. Goods manufactured by 

contractor for comjxiiii/.] - - R. v. 
Dominion Pre«h Co., [1928] Exch. 
C. R. 122.— CAN. 

PART VII. SECT. 3, SUB-SECT. 6. 

si. Finance Act, 1920 — Whether 
applicable to street bookmaker.] — Held : 
the provision of the I’inance Act, 
1926, which imposes a penalty on any 
one carrying on business as a book- 
maker without having in force the 
ccrtlflcate required by the Act, applies 
not only to a bookmaker careying on 
his business legally, but also to a street 
bookmaker canylng on his business in 
contravention of Street Betting Act, 
1906.“ -INUCoul V. Htndman, Cookhon 
r. Mackie, IIerlihy r. Keixy, [1928] 
S. 0. (J.) 17.— SCOT. 

sm. liegistraium — Confinvntion of 
certificate of suit abUify—Conditi mis of.] 
—Scott v. M‘Gartut, [1928] I. R. 
fill.— IR. 

PART VII. SECT. 4, SUB-SECT. 1. 

•o. Invalid condition — What is.] — 


I Win iv a imimcipal oorpn. is empowered 
to colleet a liix'iiee fee “ from any retail 
trader, not (‘xei^eding twiiuty dollars, 
for every six months.” the licence to 
be giuuted “ so as to termlnat(‘ on the 
1.6th day of July or the 16th day of 
Jan.,” the corpn. may not. stipulate 
that axipet. shall coiitine Ills trading 
t.o week days only of the period of the 
licence, & may not withliold the licence 
if ho refuse's to subscribe to such a 
eouditioii. Vasilatoh v. Vicjtoria 
Corpn. (1910), 15 B. C. R. 1.73.— CAN. 

sp. Licence for deliver}/ trvalcs — 
Delivery within munwipality— Owner 
outsider .] — North Vancouver v. 
Stewart F. R. & Co., [19281 1 
W. W. R . 680 ; 49 Gan. Grim. Cas. 21 6 ; 
39 B. C. R. 401.— CAN. 

PART VIL SECT. 4, SUB-SECT. 3.— C. 

sr. Person using vehicle.] — Cockburn 
V. Gordon, [1928] S. C. (J.) 87,— SCOT. 

PART VII. SECT. 4, SUB-SECT. 3.— D. 

s«. “ Weight unladen ” — IJow ascer- 
tained — Loose equipment, ] — Movable 
shelving, fitted to slide on brackets In 
a baker’s van, & used to facilitate the 
delivery of goods to customers. Is 
loose equipment within Roads Act, 
1920 (c. 72), 8. 7 (6), & does not fall 
to be included in the weight unladen 
ef the vehicle. — DARiiNO v. Burton, 
[1928] S. C. (J.) 11.— SCOT, 
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to the trustees of the settlement by sepai'ate 
transfers. Ad valorem “ voluntary dis- 
position” duty under Finance (1909-10) Act, 
1910 (c. 8), s. 74, was subsequently paid or 
assessed, without dispute, in respect of the 
stocks, shares A marketable securities & 
policies of life insuiance, with the exception 
of the Govt, stocks, which were exempt 
from duty on transfer by the General Fxem|>- 
tions from all Stamp Duties in the First 
Schedule to Stamp Act, 1891 (c. 39). The 
comrs. held that the settlement was also 
(chargeable with ad valorem “ settlement ” 
duty on the value of the Govt, stocks included 
in it.. The settlor, however, contended 
that no duty was payable in respect c^f thos(‘ 
stocks, as they were includ(‘d in the settle- 
ment with other stocks in respect/ of whi(ch 
ad iialorem transfer* duty A: not setthnnent* 
duty was payable under Finance (1909-10) 
Act, 1910 (c. 8), s. 74 (4) i—Hcld : tluc Govt, 
stocks wer(» distinct matters, within Stamp 
Act, 1891 (c. 39), s. J (a), fi*om tlu‘ oGhm* 
|)roperty dealt with by the settlement, A, 
therefore, the settlement, could be separat.t‘l\ 
charged, as if it w(M*e a sejrarat.c^ instrument, 
mth settlement duty in respect of the Go^i-. 
stock.- -A nsell v. Inland Hevende (\)Mij,s., 
il929J 1 K. M. 008 ; 98 li. .1. K. II. 381. 

482. Add the following paragraph : - 

Smihlv : such a cliarterparty must, be st.amp(Ml 
with an imjrressed A: not/ an adhesive* s('a.m]). 

After* this case add : - 

.] — AVr, now. Stamp Act, 1891 

(c. 39), ss. 49-51. 

550. Add. Annoialiotw : — Mentd. Fllesmere v. 
Wallace, [1929 1 2 (h . 1 ; Kennedy v. 
Thomassen, |1929] 1 Oh. 420 ; Weddle, 
Deck V. llackett, [19291 1 K. B. 321. 

667. Add. (^itahom: [1928] 1 K. B. 703; 97 
I.. .7. K. B. 110 ; 1,38 L. T. 171. 

Add An'nolaiioyi : — Folld. Sta.nyforth r. Inland 
Kevenue Comrs. (1929), 98 L. J. K, B. 704. 

669a. Whether overriding powers of revoca- 

tion & reappointment to be considered.]— 
Applts., as the trustees of the P. setth^d 
estates, submitted to the comrs. a deed of 
resettlement dated Sept. 10, 1911, for their 
opinion as t/o thi* stamp dut y with which it 
was chargeable. Ov\dng to difficulties A 
(wents which had hajrpeiied in the P. family 
there had been unavoidable delay. The 
(;omrs. (m Feb. 12, 1929, assessed the sta.m}) 
duty at .€19,907. By the* resettlement of 
1911, which followed a settlement of the 
property made in 1870, by which powers of 
revocation A new appointment were reserved, 
freeholds in 1 j., M. A D. wcjre conveyed subject 
to (a) certain family charges A power of 
charging ; (b) the i>rior life estates of the 

second A third Viscounts P., A the estate 


in tail male m the first. A other sons of the 
lat.tei* ; A (c) to the powei’s of revocation A 
new appointment- (*ontained in th(^ deed of 
1911 b> referen(*e to the prior deed of 1870. 
33ie comrs., in valuing tlu* pi opert y, conveyed 
by the resetthmK'ut for the purpose of 
arriving at the stamj) dutv payable undej* 
Finance (1909 10) Act, 1910 ((*. 8), s. 74, 

I made an allowance m i*(*s]>(Md/ of items (a) 

i A (b), but said that the ])owors of revocation 

A new appointment given by item (r) ought 
to be disregarded as an o\eri*iding factor, A 
valued the property at €1 ,990,700, tlu* agreed 
value of the c^stat.t's as a vdiole being 
€7,4.54,200. lOxorcising their jiowcrs under 
1910 Act, sect. 74 (5), tlu'v found that the 
rest4.tlement. conferi*ed a substant ial bonc'fit 
on the persons who took interests thereunder 
in remaind(‘r expectant on the determination 
or failure of the uses, A that (*ons(Hpiently 
the de(^d fell within sect. 74 (1), A became 
(diargoable to stamp duty as if it wei*e a (*on- 
vej'ance cm sale witli t-lie substitutiem of 
the value of the property conveyed for the* 
amcjunt of the consideration for the salt*. 
A])plts. cont/cndod t/hat. t.h(* resettlement 
being subject to the overriding powers of 
revocation A new aiipoint-mcmt was an 
ambulatory document, A wa-s ir*! a disposi- 
tion within th(* m(*aning of S(*e4. 7 1, also that/ 
in valuing the iiropeid.y eonvc'yed tin* oa er- 
riding powc'rs of revo(;at-ion A new appoint- 
ment had to be taken into account, A such 
])ow(‘rs T*(Mlii(;(*d the value of tlie propeil/y 
conveyed to a nominal sum, A t.liat. tin* 
ad valorem duty under sect. 74 should be 
assessed at 10.s*. : Held : the comrs. had not. in 
fa.ct. disJ*(‘garded alt.ogether the powders of revo- 
cation A n(‘W^ a.pj)ointm(*nt/, hut meant, that, 
they did not consider that such ■|>owcr*s w en* 
an oA^erriding fact/oi* in arriving a,t the vahu* of 
th(i propert.v conA cyed by the restit.Uement/. 
]\ eat )nor land {Earl) v. Inland Hevenue 

Comrs.. No. f>C7, bound tlu* (t. to Jiold that 
the fa(*.t. of the exist.ene(‘ of such jiowt'is in 
the deed to be stamped ought, to bo (estimated, 
A not trea1/(^d as an o\ t iTiding (*.onsideration, 
A that equally applied in the case as here, 
where tin* ])ow'(‘rs wc“re to lx* found outsidi* 
of the deed in ((u(*stion. 3he comi*s. were 
right in so deciding, A also in their method 
of reaching the true \-alue of the propert.> 
conv(‘yed by r(‘f(u*ence to the value of tin* 
estate in possession aft/cr deducting the 
value of the* ine.umlirances A of the life 
estates. — Stanyforth v. Inland Revendp: 
Comrs. (1929), 98 I.. ,1. K. B. 764 ; 141 L. T. 
373 ; 73 Sol. .lo. 483, C. A. 

670. Add. Annoialions Apld. Westmorland r. 

I. B-. Comrs., [1928] 1 K. B. 703. Refd. Stany- 
fortli V. Inland Revenue Comrs. (1929), 98 

J. . .1. K. B. 764. 


PART IX. SECT. 6, SUB-SECT. 3.— B. 

si. Aasignvi^nt.] — There is no necMJS- 
sity for an assignjnent to be stamped, 
unless it Is in the special form of an 
order, & possibly also iml(;ss it is 
directed to the persons having csontrol 
of the money in question in such 
circumstances as to lead to the con- 
clusion that they hold to the order of 
the person assigniiigr it. — Liverpool 
& London & Globe Insurance Co., 
Ltd. V. Hartley & Ford. [19271 
V. L. R. 623 ; 49 A. L. T. 70 ; [1927] 
Argus L. R. 417.— AUS. 


PART IX. SECT. 6, SUB-SECT. 18.— 
A. (a). 

631 1. Partnership property — Transfer 
of share hy partiier’s exerutors .] — 
Duckett v. Collector of Im’OS'i'H. 
[1927] V. L. R. 457 ; 49 A. L. T. S2 ; 
[1927] Argus L. R. .379.- AUS. 


60 . Land — Undimded share. ] — A 
transfer of an imdivided share of land 
is, for the purposes of Stamps Act, 
1916, a transfer of land. A transfer 
of land may he dutiable os a transfer 


of land on a saltJ thereof, tliough the 
sole mcludtjs both land (N personal 

f roperty. — Dix^kioti’ v. C'ollkctok of 
MPOSTK, [19271 V. Ij it. 467 ; 49 

A. L. T. 82 ; (19*27] Argus J.. li. 379.— 
AUS. 


PART IX. SECT. 6, SUB-SECT. 36. 


— . ] - - New So lttr W aleh 

Stamp DuriES (^)MRB. r. Thomson 
(1928), 40 CJ J.. R. 394 ; [1928J 

Argus L. 11. 30. — AUS. 
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673. Add. Annotation Mentd. Ladies’ Hosiery | 737. Add. Annotation ; — ^Mentd. Midland Motor 
& Underwear v. Parker (1020), 40 T. L. B. 43. | Showrooms v. Newman, [1029] 2 K. B. 256. 


Part X.- Corporation Duty. 

780. Add, Avnolations General Medical 1 Comrs. (1928), 97 L. J. K. B. 578. Consd. 

(k)nnciJ V, I. U. Comrs., Enj^lisli Branch Midland Counties Institution of Engineers 

(VjuiKiil of General Medical Council v. I. R. I v. I. K. Comrs. (1928), 14 Tax (jfis. 285. 


Part XIII. — Recovery of Revenue Duties and Penalties. 


799. Add. Amioiaiion Apld. Chowood, Ltd. v. 
Lyall, (19291 2 (^h. 400. 

811a. Order of Inland Revenue Commissioners — 
When necessary — Prosecution under Railway 
Passenger Duty Act, 1842 (c. 79), s. 13.| — 

An information was preferred by a i>olice 
ofliccr against the conductor of a motor omni- 
bus. alleging that lie liad allowed the omnibus 
to carry at. one time a greater number of 
passeng<'rs than it had been construct.(id to 
caiTY, contrary to Railway J^issenger Duty 


Act, 1842 (c. 79), s. 18 -Held : the prosecu- 
tion was not a proceeding for the recovery 
of a fine or penalty under an Act relating 
to inland revenue within Inland Revenue 
Regulation Act, 1890 (c. 21), s. 21 (1), <& 
it could, therefore, lawfully be comirienced 
without an order f)f the Inland Revenue 
Comrs. — Ktrkby Mjnty, [1929J 2 K. B. 
1G5 ; 98 L. .f. K. B. 788 ; 141 Tl T. 515 ; 
98 J. P. 170 ; 15 T. Jl R. 427 ; 27 L. G. R. 
188, 1). C. 


Part XIV.— Expenditure of the Revenue. 


837. Add. A7ivo1aHoih^ : — Folld. Nixon v. A.-G. 
(1929), 40 T. Jj. It. 31. Refd. 7iV Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 248. 

839. Add. Aiinolaliovs : — Folld. Nixon v. A.-G. 
(1929), 40 T. L. R. 31. Refd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929J 
A. C. 248. 

841a. Right to pension— Not enforceable at law.] — 

A ('ivjl servaTit.'s expectation of .superannua- 
tion allowance is not a legal right, cannot, 
be cnforctid by legal jiroc^eedings. —Nixon 
V. A.-G. (1 929),' 40 T I.. R. 81. 

843a. Savings Certificates — Nomination to — 
Validity.]- -War Sa,vings (brtiticat.es R(!guhi- 


tions, 1919, altliough they do not expressly 
numtion Savings Banks Act. 1887 (c. 40), 
are not 7Uira vires ^ because' they modify, & 
incorporate A apply as modified, the rules as 
to nominal ions (jontamed in that Act. Thus, 
they make it. possible for any holder of War 
Savings CJertificat.es to nominate recipients 
of the certificates held, & any such nomina- 
tion may include certificates held in excess of 
the authorised maximum, notwithstanding 
that eertificat(‘S so lield aio hahle to be 
forfeited . — Re Kimhku, Vai,k v. Roiucman 
[1928] (Jh. 7d9 ; 97 L. J. ('^h. d80 ; 189 L. T. 
.5.50 ; 72 Sol. .lo. 545. 

853, Add. A}niofatioti : —Apld. Green v. Weatherill, 
[1929] 2 Ch. 213. 


PART XIII. SECT. 1, SUB-SECT. 1. 

St. Tnal of To drirruiuu' fact 

csi^cniiaJ to defctice — A nn’mimmi of 
tii'fcrtrc.] — H. r. Mutual Fire Assocn. 
OK (^AN'M)A, Ltd. (J9ii(i). N. S. It. 
420.— CAN. 

PART XIII. SECT. 1 , SUB-SECT. 2. - A. 

806 iv. - 1 T{. r. CirENC Tono 

Seng, |102S| I W . W. H. , 10 (".an. 
Criin. Cap. 70; :(!> M. C. h. 157 — 

CAN. 

806 V. .J — K J*. hOUTIJ.IER, 

1 10281 2 1). L. h. ; 10 Can. Ciini. 
Cas. :U2. -CAN. 

806 vi.— — .1- It r.M\EUEL. 11928] 
2 IL L. 31. : r)0 Can. (Jnni. Cas. 92. 

—CAN. 

806 vii.-- - liaiheay Passenger Duty 
Art, J812.] Held: under Jlnrgli 
PeJJco Act, sect,. 454, the Inirprli 
nmirintrate had no jurisdiction lo 
entertain the eomplaint, in ri’Hpeet 
that, Willie tlie duties impoHed hy the 
Act of 1812 had heon repealed, &. otlier 
duties substituted therefor, q con- 
tra vention of Heel . J 9 was still an offence 
apralnst an Inland Kevenno or Cnsloiiis 
Act, within the ineanlufr of BuTRh 
Police Act., s. 4.51. — (ItMKKDN V. 
SWKENIA, LI 028J S. C. (.T.) 91.- SCOT. 


811a i. Order of Inland lieremw Com’ 
misstomrs -When nexicssary— ProserU’ 
torn nmlcr Jluilway Passenger Jhdy 
Art, 1842 (r 70), s. 19. |— Horn v. 
DueivEvr, 1 1020] S. C. (J.) 69. — SCOT. 


sv. Iniproptr adjourmneni— EffeH of.] 

A .lustice of the peace liavinif iiiter- 

venc’d in a pros<*cutic)n under tlie li^xeise 
Act by asHiimhuf to adjonni the tnal 
on tlM' non-iippeurunc4* of^ the police 
luagifiti ate before wiioni thti information 
was laid, & who had iasued aHuninions 
to deft, to appear hefore him, a oon- 
vicljon made on (he adjonriuMi dato 
ot trial l>y another police magistmte, 
before \Nlioni di-ft. refused to plead & 
t,o whose jurisdiction he oiuected, was 
(luaslied,- — IL v. Pyke, 11928] 1 

\V. M'. 11. .590 ; 49 Gan. Ciim. Cas. 
3 86 ; 23 Alta. L. K. 311.- CAN. 

sw. Information in writing — Ry wltofn 
hin/.]— Since only inland revenue 
officers can lay an infonnation for an 
off'ence under Excise Act, such an 
information must state that the person 
laying the information is an iirland 
revenue ofllecr.— K. v. Wn'fiiEWTOZ, 
LJ9281 2 W. W. R. 39 ; 49 Can. Grim. 
Cas. 990. -CAN. 


sx. — - — Whether jiccessary.] — Held: 
an information in writing required 
by Oustoins it Inland Revenue Act, 
3 879, is no longer a necessary pre- 
liminary to the issue of a summons 
charging an offence under the Customs 
Acts.- A.-G. V. Healy, fl928J I. K. 
460.— IR. 


PART XIII. SECT. 1, SUB-SECT. 2. -C. 

n i. .] — Held : where goods 

alleged to have been smuggled are 
found it seized in the possession of any 
Iierson, the onus, under Customs Act, 
H. 264, is upon such person to explain 
liow' the goods had come into his 
possession or how they had been 
impoited into Canada, & if so, to prove 
that the duty upon them was paid. — 
Weiss r. R., [1928] Exch. C. R. 106. - 
CAN. 

t i. R. r. Moyle (1928), 49 

Can. Grim. Gas. 375. — CAN. 


PART XIV. SECT. 1. 

sz. liight of Crenen to fir amouni .] — 
Kidd v. R., [1924J Exch. C. 11. 29.— 

CAN. 
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ROYAL FORCES. 

Part l.--The Royal Navy. 


33a. Right to indemnity — For expenses in case of t 
damage to ship or stores.] — A Govt, steamer 
assisted a merciiantnian, on a stipulation to 
reimburse all exjienses arising from damag*' 
to the stoamer or lh(‘ stores : — field : such 
stipulation was no bar to salvage eomjiensa- 
tjon. — T uk J^usTiiE (18:U), 3 Hag. Adm. 154 ; 
ICO E. R. 303. 

Amwtaiwna : — Consd. The Ewell drove (18.‘J5), A llaj?. Adin. 
200. Befd. The Jjord DnfPorin (1840), 7 Notes oX (Jasos 
8upp. xxxiii. 

56a. Ship “ specially equipped with salvage 

plant.’*] — A cable shij) belonging to t-lie 
Adndty. A in the (iinjdoy of th(‘ Post Olliee 
rendcu'ed salvage ser\dces to a vessel, which 
had lost hei* ])ropell(ir A rcHpiired towage 


assistaiiee. Tlu' cable slii}) was litted with 
grappling roi)es iV olliti salxagt* gi*ar, A 
was specially constructed loi Ja\mg A repair- 
ing submarint' bdogfapb e.iblrs : 11 ( Id : 

assuming the (Mjuipiu-nl const it uted 
“ salvage jilant,” the \ essfd wa*^ not. “ spt'ciaJly 
equipped witli salvagi' plant,” wliicli UH'ant 
jdant. of a kind tb.d' a vt^sstd would iu>t be 
e(|uip])t*d watli (‘\( e])t ff»! (1 j(‘ ])UJ‘j>()se of 
rtmdering salvage si'i’vices, A liie 7\diult>. 
were not (‘iititled to t laiui salvage nauuiKTa- 
tion in 1‘espect ol the services ol tJie v c'sst'l 
under JVlcM'c bant SJu])pmg (Sal v age) Act , IDIO 
(c. 41).^ The AIouua.nv, 111)301 1*. 413; SO 
L. .1. P. 333 ; 131 J.. T. 351 ; T. I.. \l, 
717 ; 15 Asj). .M. L. (\ 100. 


Part V.- The Regular Army. 

139. Add^ Amiolahon : -- Mentd. Ue Transferred Civil Servants (Ireland) ( 'oiupousat ion, 

[1929 1 A. C. 243. 


Part IX. — Matters Common to Navy, Army and Air Force. 


265. Add, Amiotation Consd. MacLimza- Kennedy r. Air Pouneil (1927), Id.s P. T. 8. 


PART V. SECT. 3, SUB-SECT. 2. 

sa. Peiision act of grace oah/.] - 
PenHions are an act of gn'acc A bounty 


of the Crown whicdi must he Jofr to the 
dlsorotioa of the Govt. ; & there cun 
bo no review ot the discretion of tlie 


1’i‘UMoiis Iloaid Its ll'i cl 'I’lloM ss 
r. P., [10281 2 D. L. U. y^r^ ; 

Exch. C. K. 20.— CAN. 
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SALE OF GOODS. 

Part. I The Contract of Sale Generally. 

9. Add. AntHdatioH : — Refd. Dominion Press v. [ 44. Add. Ahhoiatton : — Refd. Dominion Press v. 
Piistorns iV: h]\cise‘ Minister, [1928] A. C. 340. | (\istoins A Kxcise Minister, [102SJ A. (L 310. 


Part II. — Formation of Contract. 


200. Add. (rduHon.s :—V^^ L. T. 154 ; 72 Sol. Jo. 
14 ; .33 (?om. Das. 101. 

341. Add. A'itu(datU)i\ : Refd. Itoyal Kxchanj^e 
Assce. V. 11 opt*, [1928 1 (-h. 179. 

380. Add. Aunniallons : — Consd. Daze W. II. A 
Sons V. Port Tal])ot Corpn. (1929), 93 .1. I*. 
89. Refd. Uv Windsor Steam Coal Do. 
(D)01) (1928), HO L. T. SO. 

403a. Perishing of only part of goods.]— Sale 

of (roods Aet, 1893 (e. 71 ), s. (), aj)i)lie.s wher(‘ 
there is a contract- foi* tlie sale of syi(‘cific 
goods A a part-, but- not the whole, of the 
goods lias, witJiout the knowledge of the 
]m-rti(3s to the contract, already c.eased to 
( xist. Hard-ow, JjANJO a Haixard, J/m. v. 
PiiTLLii* Pmixirs A Do., l/ni., 11929] I 
K. H. 571 ; 98 Jj. .1. K. P. 193 ; 110 h. T. 
070; 15 T. L. U. 133; 72 Sol. Jo. 871; 
31 (bin. (bs, 119. 

424. Add. Arnfoiafion : -HeM. Sliell-Me\ r. Elton 
Dop Dyeing (k). (1928). 31 Cknu. (kis. .39. 

430a. ** Current prices.”! By an agreement dated 
.Inly 12, 1927, A deft-s. agre<‘d t-liat- 

])ltfs. wei(' to deal \^'ith (lefts. ’ eutirt* out})iit 
of .larj'ow pig iron available foi* d(‘h'very in 
Scotland, j>ltfs. undertaking to push the sale 
of tin* sani(‘ in Se-ot-land in ])ref('i*(*nee to 
any ot-h(*r brand. They were t-o base th(‘ir 
liriees on tlu* current- prices for Middh'shrough 
jdg iron, fr(*(‘ on tiaiek makers' works or 
i.o.b. makers’ wha-if, (excluding Te(*s dues, 
A to j)ay cash on Mondays foi* the ])revious 
\\i*cks’ shii)m(*nts. Disputes having arisen 
het\v(‘(*n th(‘ })arties about- th(* prices which 
phi's, ought to charge for the ]>ig iron >\hich 
t.h(‘> sold, (lefts. notiti(Hl pltfs. that- t-h(*> 
t(‘riiiina.t-(‘d the agiveiiient ius fi-om Apr. 22, 
1928. Pltfs. brought- a.n action for breach 
ol cold T act , Ix'causc, as they allegc^d, d('fts. 


refused to supply them at “ tlx* current prices 
for the Middlesbrough [)ig iron.” Defts. 
eontend('d tliat- the plu*as(‘ “ (airrent- pilces ” 
were th(‘ list prices which wc^re published 
every week in a trade newspaper by a group 
or (combine of iron founders in Middlesbrough, 
hut- })ltfs. contended t hat- “ current prices ” 
nu‘ant the jirice at which pig iron was actually 
l)oing sold in Scotland by th(‘ sole agent of 
the comhiiK' : — Held : the expression “ cur- 
r(‘nt. prices” in the agreement meant the list 
jirices which were published (*very we(^k by 
th(‘ combine in Middhisbrough, A did not 
mean the jirice at which pig iron was actually 
being sold in Scotland by the soh^ agent of 
the e-oiribine. — JACKS A- Do. v. Palmer’s 
SiiirnciLDiNG A Iron fb. (1928), 98 J. 
K, B. .3(i() ; 140 L. T. 173 ; 34 Com. Das. 107, 
D. A. 

433a. Minimum price -Construction of standard 
contract.] — ’Phe ct. held, on the eonstniction 
of a standard contract, for the sale of sugar- 
be(4 by t he glowers thereof to manufact.urers 
of heid-sugar af a price depending on variable 
factors, there being a provision for a sliding 
sc.al(‘ minimum price A for a toniiag(‘ bonus, 
that the manufacturers w(‘re entitled to 
ineJm](‘ the tonnage bonus in the minimum 
price, A the bonus applied only if it. would 
lu ing the contract })ric(‘ above the minimum. 

Brown A Sons v. Ltncolnsiiirp] Beet 
SiKxAR (k)., Ltd. (1929), 45 T. L. it. 199, 
D. D. 

434. Add. A/t/t(d(iNo/f :--Refd. Ellesmer(‘ (Earl) r. 
Wa-lla(;e, [1929] 2 (^h. 1. 

462. Add. A)inoiai'i(iii : — Refd. Sh(dl-Mex v. Elton 
Dop Dyeing Do. (1928), 31 Com. (kos. 39. 

472. ^idd. Ainialatioti : - Consd. (diaries v. C^arddl 
Collieries (1928), 44 T. L. R. 448. 


PART I. SECT. 6. 

sa. Shares ni nunjuinif .] — “ Ooculs,” 
as (icfli)L'(i in ttu‘ huti.ni (kmtract Act, 
IS7‘.i. (‘ornprisc (*vcr\ kind of uioviilik' 
pjoperty. including slnn‘(*s in a co 
Domimu) r. De S()0Z\ (I‘.)2S), 1. Ij. Jl. 
aO All. HJg). -IND. 

PART 11. SECT. 4, SUB-SECT. 7. — 
B. (a). 

sd. Marginal note — CHoinu powir to 
rart/ or roufirnt option.] — Held : IIk? 
contract foi*iu containlnK the inargiiuil 
uot-e cojiHtitiitod a memorandum HUlfi- 
i5ient to satisfy Stat. / Frauds. — 
J. B. Kooers, Ltd. v. IIarky Lesnil, 
Ltd. (1927), 27 8. R. N. S. W. 127 ; 
44 N. S. W. AV. N. 149. -AUS. 


, PART II. SECT. 4, SUB-SECT. 7. - 
C. (b) i. 

se. J*/arr of (iclirrrp.] A verbal 
agrccnient. luudc at tin* biibincHS 
ju’ernises of the purchase of goods, 
included a Icrin (hat the vendor should 
deliver the goods at the lumshaHcr’K 
piTUinscs. linmcdiatcly aft(‘rwards a 
urlttcn oi-der wan signed on behalf of 
the purchaH(‘r, & handed to the vendor’s 
represenl alive, which coiitaliied thi‘ 
Tiames of the parthss, particulars of the 
goods, & the price, also the words 
•* J ’lease supply us with the following 
goods,” hut which did not eontam 
any further referenee to the place at 
which the goods wei*e t-o he delivered : 
— Held : giving the ordinary husinesK 
meaning to the words quoted, & having 


iT'gard to the fact- that the jiurties wcri? 
business men, to the eireumstanees 
111 which (lu‘ ilocumcnt- was written, 
th(‘ doenmimt indicated with siiffleient- 
clcai’iu'ss where th(5 place of didivery 
of tlu‘ goods was to Ixi, & constitutiHl 
a sntHeient not e or nnunoraudum of the 
agreement Avithin Goods A(;t, lOlT), 
s. 9 (1). - WisKiN r. Teiidtch Bros. 
I’TY., Ltd., [1928] V. L. 11. 387 ; [1928J 
Argus L. R. 212.— AUS. 

PART II. SECT. 4, SUB-SECT. 9. 

339 X. .J — Pare r. 

I’ROCTOK (1884). r» O. R. 2.38.— CAN. 

346 i. Bi/ execution of contract.] 

— CooLi*v V. CooLiN (Sauk.), [1920] 3 
W. W. R. 812.— CAN. 


nno 
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Part III. — Conditions and Warranties. 


512. A(Jd, Amwlation : — Refd. IMorolli r. FifccJi & 

' Gibbons, Ui^28] 2 K.B.OItCi. 

527a. .] — A quantity of Finnish iiiubfu* 

was sold to buyers in London by a contract, 
providing that the goods wei*e to 1)0 properly 
seasoned for shipment, & that in the event 
of a dispute tdie buyers should not reject 
the goods but should accept or pay for them 
against shipping documents. Owing to bad 
weather the sellers were unabk* tf) season 
part of the goods property : — Held : tlie 
provision as to seasoning was not a con- 
ilition but only a warranty, tV therefore the 
buyers were not entitlt*d to reject the goods, 
but could only claim an allow anc(‘ off the 
price.- (Munjaoue L.), Ltd. r. 
KivrsTo (1929), 10 T. L. K. 00. 

539a. Omission of usual trade description in 
invoice.] -- S todp r. lliLn A Sons (1928), 72 
Sol. .To. 122. 

553. Add. (^iiahons affd. (1928), 138 L. T. 003 ; 
11 T. L. H. 297 ; 17 Asp. M. L. (’. 428 ; 33 
(Join. Cas. 213, i\ A. 

564. Add. AHfiof(dio}i : —Retd. Finlay v. \'. 
Kwik Hoo Tong, [1929J 1 K. B. 400. 

619a. Sale of wine of particular brand.] -Bit f. 
asked for a bottle of S.’s ginger wine at the 
licensed jircmises of defts. While pltf. was 
(‘ndeavouring to draw the cork with u cork- 
screw, th(‘ bottle broke ‘ at the neck A injured 
him : - Held : tlie sale was one bv d(*scription, 
A t lit* bot tie was not of merchantable quality , 
A tlu‘ condition that it w'as of such (juality 
implied uud(T Sale of Goods Ad-, 1893 (c. 71), 
s. 14 (2), had beem broken, A ]»ltl. was ontithul 
t-o damages. MoKEiiUi r. Fm n A GiimoNs, 
119281 2 K. B. 030 *, 97 L. .I.K. Ik 812 ; 110 
Ji. T. 21 ; 14 T. L. H. 737 ; 72 Sol. .lo. 503, 
I). C. 

621. Add. \HH(>lal}<tn : Refd. Barker r. \gius 
(1927), 33 Gom. (^as. 120, 

643a. .|---A1 kllisii r. AIottfilx (1792), Beak(‘ 
150; 170 E. K. 1 13, N. B. 

^ItmoUdwns : 'tf.F. OH.{fleliolo v. AValters (IHll), 3 (^anip. 
ir)'!. Kefd. I’icUcrinK: v. Dowhoii (ISl.'i), [ ^I'aiuit. 779. 

643b. .! -If a ship is sold “ with ail faults,” 

the sell<‘r is not liable to an action in resp(‘ct 
of latent defects wdiich he km‘w of without 
disclosing at. the time of tlie sale, unless he 
used some artifice to conceal them from the 


])urchaser. — BADiimioiJ?. r. WAXTruts (1811), 
3 (Jamp. 154 ; 170 E. H. 1338, N. B. 

A n itoUii ions : — Apld. Pickering: v. Dow son (1813), 4 Taunt. 
779 : Jlvwater v. PlcliardHon (183 1), 1 Ad. A El. 508. 
Apprvd. 'Ward r. Hobbs (1879), IS .1. g It. 281. Refd. 
Gorton r. Macintosh (1882), 31 W. 1!. 232. 

643c. - —.Although a shij) lie sold “to be 
taken with all faults,” ti)(‘ Aeudoi* cannot 
avail himself of that stipulation, if he knew 
of seeret def(‘cts in her, A used means to 
prevent the ])urchaser from discovering them, 
or made a fraudulent representat ion of her 
condition at tlie time of tin* sale. SciiNKionu 

r. llEATll (1813), 3 Gamp. 500 ; 170 E. 11. 
1102, N. B. 

AtnottuUofis Consd. Ward r. Hobbs (1H7V). .*> g. 0 J>. 150. 
Refd. (k»riifoot r. Eowkc(iyiO), (> M. A W . 358, 

682. Add. Atniokdion : -Refd. Londmi llobqiroof 
Hosiery C7>. v. l*admore (1928), 14 T. L. H. 
199. 

744a. Effect of Sale of Goods Act, 1893 (c. 71), 

s. 14 (1 ).] — Medway Oil A Stouaoe Go., 
Ltd. r. Siijca Gel Gohpn. (1928), 33 Gom. 
Gas. 195, 11. L. 

780a. - Bottle -For wine.] - Morelli h . 

FiT(di A Gihrons, Ko. 019a, a>dr. 

782. Add. Annol(dtoii : — Refd. Morelli v. Fitch A 
Gibbons, 119281 2 K. B. 030. 

788. idd. Anii<datlo)t Refd. EosLa* e. Griscnll, 
Jandsav Attli(4(l, Lindsay r. l)ris«()lJ, 
11929] 1 K. ik 170. 

852. Add. AtntvUtlioH : Mentd. Konskier r. (mkkI- 
man, [19281 1 K. H. 421. 

885a. Date of shipment — In bill of lading- -C. i. f. 
contract.] .Iames Finlay A (N). N. \’. 
Kwik Hoo Tono IUndel JM aatscjiappm, 
No. 18i4a, posk 

893. Add. Annotation : Refd. Li\ock v. l*caison 
(1928), 33 (;om. (’as. 188. 

926. \dd. (rdatfon : 3.3 (’om. Gas. 120. 

995. Add. Annotations : - Consd. lie Hall A Bun’s 
Arbitration (1028), 139 L. T. 50. Refd. 
Finlay v. N. V. Kwik Hoo O'ong Handel 
Maatschappij, [1928] 2 K. Ik 004. 

996. Add. Annotation : Apld. Hai*ker r. Agms 
(1927), .33 (Join. (Jas. 120. 

1016. Add. Amioiahon : - Retd, Finlay v, \. 
Kwik 1 1(K) Tong, 11929! 1 K. H. 400. 


PART III. SECT. 4, SUB-SECT. 2.— A. 

623 VI. .1 ~Foxton V. 

llAMTi/roN Stekl & Tkox Go., Ltd. 
(1901), 21 G. L. T. 280; 1 O. L. 11. 
393.- CAN. 

623 vii. - - -- -.1 Madku j. 

.JoNKS (1875), 10 N. S. K. (I li. ^ G.) 

82. --CAN. 

PART 111. SECT. 5. SUB-SECT. 1. 

681 viii. ,1 Mmiitw 

r. Rekvks SueiMCi |1928J 2 

I). L. 11. 873.- CAN. 


PART III. SECT. 5, SUB-SECT. 2. 

B, (a). 

sl. Proof that purpose known- Xot- 
vathsUmdina warrimty limit tny liability.] 
- CJRISS y. Alexax DEU (1928), 28 S. 11, 
N. 8. W. 297 ; 45 N. S. W. W. N. 70.— 

AUS. 

PART III. SECT. 6, SUB-SECT. 3.— A. 

765 V. .] — WmsLKY Bbos. v. 


WOODI-’IKIAJ iMl’CltTIKU Go., 11929] 
N. Z. h. IL ISO. -N.z. 

PART III. SECT. 17, SUB-SECT. 2. 

s^. Sale ojseedffm.] — Tin* n‘pn*s<'ntji - 
lion by a farmer He11iji;ji .seed llax Hiat 
it WUH good seed flax lield l<» Im* u 
warranty. —U tilk r. KBoiJKCit, |1928| 
I D. h. II. 97 , 37 Mail. L Jt. 15 1 , 
r 1927 I 3 W. W. It. r,3<;. - CAN. 

PART III. SECT. 18, SUB-SECT. 1. 

c. Hevsd. on the hudn, 59 8 C. 11. 
118. 

PART III, SECT. 18. SUB-SECT. 2. 

k. KeAyad., 43 S. C. It. 014. 

PART III. SECT. 19, SUB-SECT. 1. — B. 

d. Revad. on the facts, 59 S. C. R. 
118. 


I PART III. SECT. 19, SUB-SECT. 2. 

I D. (a). 

sh. Xonnnnl damayes.] S\nm /. 
WaiH). ! 1928 14 D. L, R 850. |192M 
3 W\ W. R. 311 , 37 Man L il -.28 

, CAN. 

j sj. V'.o h. vontract -Domtoes of dole 
of dihrvry.\ -BoonstonJ'. r ItniinK'l'i, 
119281 I J). Ji. 9. 877. CAN. 

PART III. SECT. 19, SUB-SECT. 2.— 
D. (b). 

g i. 1 -Gjren instances in wliicb . 

^Icld : pltf. was not entitled to 
damages for the loss alh'jred to have 
been sustained by blin bv his inability 
to carry out contracts into which he 
alleged he had enttTed.- - MoKenny y. 
DitUAiMOxn Ik, Dvorei'skv (1927), 29 
W. A. L. li. 0.— AUS. 

sl. Rtturn of parchaae-moyiey .] — 
McKknvy y. Drummond & Dvorei’sky 
(1927), 29 W. A. L. K. 6.--AUS. 
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1024. Add. AiDtoiafions : — Apid. Silver v. Ocean 
Steamship Co. (1929), 40 T. L. R. 78. Refd. 
Evans v. Webster (1928), 45 T. L. R. 136. 

1025. Add. Annotation : — Refd. Finlay v. N. V. 


Kwik Ifoo Tong Handel Maatschappij, [1028] 
2 K. B. 604. 

1026. Add. Annotation : — Apld. Finlay (.Tames) & 
Co. V. N. V. Kwik Hoo Tong, [1929] 1 K. B. 
400. 


Part IV.- Effects of the Contract. 


1089. .4 f/d. CiUdUms : ~ affd. (J928), 138 E. T. 
6(53 ; 44 T. L. R. 297*; 17 Asp. M. L. C. 42S ; 
33 (U)ni. (Vis. 213, (V A. 

1089a. .1 Siikll-Mkx, Ltd. v. Elton Coj‘ 

1>YDIN(J (V)., JiTD. (1928), 34 (Vim. (5as. 39. 

1261. Add. Annoiafio}i :—-Retd. Simeons v. 
Durand’s 4’rust(‘e, [192S1 2 K. B. 66. 

1268. Add. Refd. Simeons v. 

Durand’s Trustee, [1028] 2 K. B. 66. 

1272. Add. Antiolaiion : —Reid. Simeons v. 
Duivind’s Trustee, [1928] 2 K. B. 66. 

1376a. Delivery order not in accordance with 

contract — Agreement for deiivery order “ from 
bond ’’ —-Delivery order of goods in bond.] — F., 
a financier, Ij., a distiller, D. & M., a firm 
of shij)brokers, one A. w^ere minded to load 
a. ship wit h a cargo of whisky to be carried 
across the Atlantic & sold in the D.8. or at- 
some point from wliich it could easily be 
sniuggled into the D.S., in violation of the 
laws of that country. D. A M. entered into 
a contract to buy a steamer for £2.565 ; F. 
advanced £25(5 as a dex)osit on the purchase*. 
On Oct. 26, 1927, an agreement was entered 
into between P\, L. A 1). A JVT., whereby Ij. 
agr(*ed to sell to D. A M. 7,500 cases of whisky 
at 27.S’. 6d. a case free on board at Leith or 
Olasgow to be dcOivered ox warehouse not 
later than I^ov. 20. D. A M. wtTe to take 
delivery on board a vessel of a regular line 
of steamers, j’ayment was to be made by 
a bill for £5,500 drawn by F., accejited by A. 
A indorsed to Ij., A a se(;ond bill for £4,812 
accepted by A. A D. A M., both bills to be 
y>ayable ninety days from Nov. 26, A to be 
<lrawn A accex)ted on Oct. 26 A handed to Jj. 
to hold as security until lie should hand the 
sliipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to 
lend D. A M. £2,500 for the j^urchase of the 
steamei', the loan to be secured by a fiivst 
mtge. on the steamer. F. agreed to lend D. 
A M. £1,000 at 40 yier cent, per annum 
interest to be secured by a second mtge. on 


the steamer. D. A M. agj*eed to insme tin*, 
steamer for £1 ,000 against all risks, including 
seizure or confiscation, A £2,500 against 
marine risks A deliver to L. cover notes for 
£1,500 A £1,000, A to F. a cover note for 
£1,000. F. A Jj. agreed jointly to underwrite 
the insurance for £1,000 against confiscation 
at a figure to be agreed in the event of the 
ordinary market rate exceeding thuty guineas 
per cent. D. A M. agreed to provide £1,600, 
th(* estimated balance required for the 
equipment of the steamer for the voyage. 
Delay having occurred in naming a liner 
to take delivery of the wdiisky A in equipping 
tile steamer for the adventure, Jj. gave to 
D. A- M. a delivery order addressed to the 
keepers of the bonded warehouse where 
the whisky w as in store. D. A M. inimediatoy 
pledged the whisky for £500. F. hearing of 
this paid oil tht* loan A took a transfer of the 
delivejy order: -I fold: L. by giving the 
delivery oi*der to D. A JVT. had not committed 
a breach of the agi'eement, A if he had, F. 
could not complain of the breach after having 
himself taken a tj*ansfer of the delivery 
order. — Fos'rKR v. Driscoll, IjINdsay v. 
A'rrFiELi), Lindsay v. Driscoll, [1929] 1 
K. B. 470 ; 98 L. .1. K. B. 282 ; 140 L. T. 
479 ; 45 T. L. R. 186, (V A. 

1399. Add. An}iolation : — Refd. English Hop 
Browers v. Dermg, [1928] 2 K. B. 171. 

1403. Add. An noted ion ; - Apld. Palmolive Co. (of 
England) v. Freedman, [1928] Oh. 264 

1404. Add. Ciiatioiis : -[1928] (Jh. 264 ; 138 L. T. 
274. 

1409. Add. Annotation Consd. Palmolive Co. 
(of England) i\ Freedman, [1928] Oh. 264. 

1417. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

1421. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39.* 

1435. Add. A^inoiation : — Retd. Barker v. Agius 
(1927), 33 Com. Cas. 120. 


Part VI. -Performance of the Contract. 


1516. Add. Annotation: — As to (1) Refd. Royal 1569. Add. Annotation : — Refd. Shell-Mex v. Elton 
Exchange Assce. v. Hope, [1928] Ch. 179. Coyi Dyeing Co. (1928), 34 Com. Cas. 39. 


PART IV. SECT. 1, SUB-SECT. 1. 

1032 xii. .1 MABaus Cl vine 

(Australia), Ltd. r. Brown (lir2H), 
40 O. L. 11. r>40 ; 11028] V. ].. It. ; 
11028] Ai’guH L. it. ISO. — AUS. 


PART IV. SECT. 1, SUB-SECT. 3. - 
B. (b) ii. 

1081 xii. .1 - CuFFKV V. QUJCltEO 

Bank (18()9), 20 C. V. 110.— CAN. 


PART IV. SECT. 1, SUB-SECT. 5.— C. 

1209 iv. .1 — Wlioro on a 

salt! of sl,ack8 of hay the imyer agified 
to have it pressed He the seller under- 
took to load it when bailed into the 
cars : — Held : the latter undi^rlaking 
was a supplementary oblimiUon dis- 
tinct from the essentials of the contract 
of salts & that the property in the hay 
had passed althouarh the hay had not 
yet been so loaded by the soUor. — 


Marcq r. Bertholet, [1928] 2 

I). L. K. 691 ; [1928] 1 W. W. R. 843 ; 
37 Man. L. R. 307.- -CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 

1476 V. .] — ^Webb & Hkndehson 

r. CUPELKB, [1928] 8. R. Q. 316.— AUS. 

PART VI, SECT. 1, SUB-SECT. 3. 

1498 iii. O.i.f. contmet .] — 

Under a c.i.f. contract providing for 



Vol. XXXIX. — Sale of Ck>ods. Cases 1686a— 2888. 


1686a. .] — Tamvaco Lucas (1869), 1 

E. & E. 681, 692 ; 120 E. R. 1027, 1032 ; 
siU) nom, Tanvaco v. Lucas, 28 L. J. Q. B. 
150, 301 ; 1 L. T. 101 ; 5 ,lur. N. S. 731, 
1268 ; 7 W. R. 508. 

AnnoMiom Consd. Sliiptou, AiuIciboti & Co. i\ Wt5il Bros. 
Hi Co., [19121 J K. B, .^>71. Refd. IivIhtkI v. Liv^InfifHloii 
(1860, h, R. 2y. B.99. 

1811. Add. Annoialioii : - Refd. Fomnaii k Ellams 
V. Blackburn, [1928 1 2 K. B. 00. 

1812. Add. Annotation: - to (2) Consd. Foreman 
& Ellams V. Blackburn, [1928| 2 K. B. 00. 

1812a. Shipment of goods before con- 

tract — Ship visiting other ports before issue 
of bill of lading.] —A contract, dated July 2, 
provided for the sale of fi‘07.en rabbits k 
their shipment from Sydney c.i.f. IJverpool 
by a named steamer to sail during Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in Sydney. 'Khe 
steamer shipjied thi‘ goods, or the bulk of 
them, at Sydney on June 26, when she 
proceeded to Queensland ports, thereafter 
returning to Sydney, & finally sailing from 
that poi’t for Uverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
& the sellers claimed damages from them for 
breach of contract : — Held : the sellers were 
not entitled to recover, inasmuch as thc'y 
had themselves committed breaches of the 
contract, by supplying goods the shipment, of 
which had ah*eady taken ])lace beforii tlie 
date of the contract of sale, k by tendering 
a bill of lading the issue of which had been 
delayed for so long as seven weeks after the 
shipment, the steamer having in the meantime 
visited otlier ports several hundr(»d mile.s 
from the ])ort. of shipmeni. -Foreman iK: 
Ellams, I/pd. r. Blackburn, |1928] 2 K. B. 
00 ; 97 1.. J. Jv. B. 355 : 139 L. T. 08 ; 33 
Com. Cas. 359 ; 17 Asp. M. L. 0. 401. 

1813. Add. Annotation : — Refd. Finlay (Janu's) A 
Co. V. N. \\ Kwik H()(» Tong (1928), 9S L. J. 
K. B. 251. 


1814a. Date of shipment incorrectly 

stated.] - Tlie seller under a c.i.f. contract 
tendered to the buyer a bill of lading which 
stated, not fraudulently, but- contrary to the 
fact, tliat the shipnnmt had taken place in 
the contraid; month. B(dng unaware of this 
fact at th(* time of llie tender*, the buyer 
accept/ed the shipment , A <*nterod into sub- 
contracts for the sale of i\ portion of the goods, 
those sub-contracts containing a clause that 
‘‘ the bill or bills of lading shall bo conclusive 
evidence of the date of sliipment.” The 
sub -purchasers refiisinl to take' delivery, 
alleging that the shijirnent liad not been made 
during the cont ract mont h. The buyer under 
the original contract liaving then asc<»i‘t.ained 
that t.he goods had not been shipped during 
the contract month: — II rid : (1) he was 

(mtitled i-o damages for the lu'each by the 
seller of his obligation to deliA'cr a hill of 
lading stating the date of shipiiumt correctly, 
the measure of damage's being the dilierence 
between the market. ]>riee A t he contract price 
of the goods ; (2) tlie huy(*r was not hound 
to enforce, for th(' purjiose of minimising th(' 
damages, tlu' contracts with tlie sub-pur- 
chasers, as to do so, aft(*r he knew that, tlui 
shipment date was ineoMMM't,, miglit. seriously 
injure his commercial reputation.- Finlay 
(Jamk.s) a Co. V. N. V. Kwik Hoo Tong 
II. M., [1929] 1 K. B. 400; 98 ].. J. K, B. 
251 ; 140 L. T. 389 ; 45 T. L. B. 149 ; 34 
(kun. Cas. 143, C. A. 

1816. Add. Annotations : Refd. De Monchy r. 
Phmriix Insce. of Hartford (1928), 138 J.. T. 
703 ; Tredegai* v. Harwood, [1928] ( Ji, 59. 

1850. Add. Anyioiation : Refd. De IVloncliy v. 
Pheenix Insce. of llartlbnl (1928), 138 L. T, 
703. 

1858. Add. Annotation : — Distd. Aronson v. Mologa 
Ilolzindustrii* A/(J L(‘iiingrad (1927), 138 
D. T. Ali). 

1897. Add. Annotation : Apld. Bariow, Lane A 
Ballard v. J*hilhp, Phillips A (kj., 11929J 
J K. B. 574. 


Part VII. Rights of Unpaid Seller Against Goods. 


2384. Add. Ajinofai ion A.-(i. v. J*ritchard 

(1928), 97 L. J. K. B. 501. 

After this case add : — “As regards hire- 


purcliasc agreements geni'rally, sre Bailment, 
Vol. III., p. 90, Nos. 257, 258.” 

2388. Add. Anmdahon : - -Distd. A.-C. v. Pritchard 
(1928), 97 L. J. K. B. 501. 


payment against documents tlie pur- 
chaser is under no obligation to take 
up documents that do not in fact 
relate to goods of the description con- 
tracted for, & a refusal to take up a 
draft does not necessarily prove that 
the buyer was not ready Sc willing to 
perform the contract. — U bnhv Dkan 
Sc Sons (Sydney), Ltd. v, P. O’Day 
Pkoprirtauy, Ltd. (1927), 39 0. L. U. 
330 : [1927] Argus. L. R. 233.--'AUS. 

PART VI. SECT. 3, SUB-SECT. 1. 

sp. Hetention of goods — With know- 
Udge of misiake by veMor — Arn nUincf 
imphed.] —A ckerman v. Morrison 
(1911), 45 N. S. K. 185; 9 E. L. H. 
307.— CAN. 


PART Vl. SECT. 3, SUB-SECT. 2. 

1866 i. Whether iniyhed ] Scotia 
F iiOiTR Sc Feed Oo. o. Strong, [1928] 
4 I). L. K. 678 ; [19281 S. C. 11. 319.-- 

CAN. 

sr. Special contract—*'' Inspection 
arceptatice Wiuni peg. — Scott v. 
JlooERS Fruit Co., [1928] 1 D. L. R. 
201; 37 Man. L. K. 145; [1927] 

3 VV. W. R. 628.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
B. (a). 

1887 vii. .]— WENTwoKni Or- 
chard (]o., IjTd. r. Mkkoitanth Con- 
solidated. Ltd. (Mail.), [19221 1 
W. W. B. 291 ; 68 U. L. K. 227. CAN. 


PART VI. SECT. 4, SUB-SECT. 4.— 
C. (a). 

r. i. .] E. who liJid lioru 

for sonic tiiiKi selling it didivt'nng 
<'arcasBcs of lajcf for cash to o mi‘at co., 
ilclivcrecl four carcasses at the <!o.’h 
shop, whereupon Oai manager wIkj was 
lhi‘n busy asked him (» cell hacK for 
his chc(iue. The seller tlicKMifion lelt 
th(“ shop Sc enme hack a few' hours 
later for tin* cheqm , hut in tlie nu'an- 
tiiue a gariiisli(‘(‘ oidiu* had Ix^en servisl 
on the inanagiM lo a creditor of the 
seller : — Held : hv his conduct t.he 
seller had agreed to give credit to the 
hnyer. Comm.wd r Elmore, 11928] 
2 b. L. R. 30S, [1928] 1 \V. W. It. 

380.— CAN. 
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Part VIII. — Breach of the Contract. 


2427. Add, Amwiatiov : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

2473. Add, Citation : revs(/, S. C. siih nom., 
STEWAitBS Co., V, K. (1900), 17 

T. L. R. Ill, C. A. 

2487. Add. Annotatioti : — Refd. Sholl-Mex i?. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

2493a. — — - — ^.J — Stuhoe V. Philfottk (1839), 
8 L. T. 30. 

2519a. Failure of seller to deliver correct bill of 
lading — Measure of damages.] — James 
Kjnday & Co. V. N. V. Kwik Hoo Tono 
Handel Maatsciiappij, No. 1814a, aiite. 

2569. Add. A'nnotation : — Dlstd. Tte Hall A l*im\s 
Arbitration (1928), 139 L. T. 50. 

2570. Add, Annotation As to (2) Consd. Finlay 
(James) A- (-o. v. N. V. Kwik Tloo Tong, 

1 1929] i K. B. 400. 

2571. Add. Annotations Consd. Finlay (James) 
& (- 0 ., Ltd. V. N. V. Kwik Hoo Tong, [1929] 
1 K. D. 400, (k A. Mentd. Kaufmann v. 
British Surety Insce. Co. (1929), 45 T. L. 11. 

399. 

2575. Add. CHations : ■ A)7 L. J. K. B. 00; 33 
(^om. t^as. 00. 

2585. Add. Annotation ; to (1) Refd. Shell-Mex 
V. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2590. Add. A'nnotation ; -Refd. Kasler A (’ohen v. 
Slavouski, [1928] 1 K. B. 78. 

2612. Add. Chfations :—revsd. (1928), 139 L. T. 
50 ; 33 (^om. (^as. 324, H. L. 

Add. Annotations : — Consd. Finlay (James) & 
(/O. V. N. V. Kwik Hoo Tong, [1929] 1 K. B. 

400. Refd. The York, [1929] P. 178. 


2618. Add. Annotation: — ^Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 004. 

2644. Add. Citation ;--[1927J B. & C. U. 140. 
Add Annotation: — As to (2) Apld. Shell-Mex 
V. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2687. Add. Citation 138 L. T. 470. 

2699a. Loss of freight — C.i.f. contract — 

Policy not In accordance with contract — 
Refusal of Insurer to pay.] — A quantity of 
copra was sold for sliipment from Australasia 
to London on the terms of cost, freight, Ac 
insurance, & the contract provided : “ Insur- 
ance including war risk on free from par- 
ticular average terms to be effected by sellers 
at the contract price idus 6 per cent, on 
the net shipping weight. . . . Such insurance 
to cover the copra until delivered in the 
ordinary course of transit into warehouse at- 
the port of destination.” In jjolicies taken 
out by the sellers the goods Afc the freight were 
valued separately, Ac there was a “freight 
contingency clause,” as follows : “ On freight 
payable at destination . . . being increased 
value of copra through payment of freight or 
from such time as freight becomes due at 
destination, this insurance being deemed to 
be part of the total amount insured on the 
copra valued at such total amount.” By 
the bill of lading the freight was payable only 
if the vessel arrived at the place of destination. 
The vessel took lii*e on the voyage Ac with her 
cargo became a total loss. The insurance co. 
paid to the buyers the insurance on the goods, 
but refused to pay the insurance on the 
freiglit on the gi’ound that it had never become 
covered. The buyers then claimed damages 
from the sellers on the ground that the 
policies did not comply with the contract : — 
Lodeks Ac Ndcoline, Ltd. v. Bank op New 
Zealand (1929), 45 L. li. 203. 


PART VIII. SECT. 2, SUB-SECT. 2.— A. 

h i. Shipmen f.o.b.] — Vipoxr 

V. Sisoo (1913), 29 (). L. 11. 200 ; 4 

(). W. N. 1498.— CAN. 

PART Vlll. SECT. 3, SUB-SECT. 2.- 

B. (a). 

st. Sair of fishrn-g iarklc — No JU'nicc 
lo Jf,ah — Failure of seller to procure 
hceiar.\--’ro a clalui for damaRros for 
d(‘lav in tlio dolivory of tlHliiiig-iK'l 
ociiilpmoutH Hold by pltf. lo deft, the 
Hi'llei' Hct up the defence that the buyer 
'had no liconee to fiah on the daya for 
W'liieh he claimed daiuagea : - HcM : 
since the Beller had undertaken to 
obtain the licence for the buyer & had 
m‘R:leeted to do ho for several inoiiths, 
h(‘ eould not rely on its absence as « 
(U‘fence, unless the buyi‘r was guilty of 
wroiiKdoiiiK of a chameter which the 
ct. could not overlook.— J on ASHON r. 
DrBiNAK,ll928J 3D.L. II. 501 : [19281 
2 W. W. K. 588 ; 37 Man, L. II. 430 — 
CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

C. (a). 

sv. HHf 'elected measure.] — Buhk\ri) 
& Oo., Ltd. v. Wahlkn (1928), 28 
S. U. N. 8. W. (i07 ; 45 N. S. W. W. N. 
201.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 4. 

2656 i. Whether granted-- Where spe^ 
ctfic performance would not be decreed. \- 
'rhe ct. will not grant an Injunction 


to restrain the bi-eRoh of a contract 
for the Hale & delivery of future 
ohattelb, expressed in an affirmative 
form, oven though the tjontract so 
exTiresscd involves a negative in 
substance, in a case where dainagos 
would be a coinjilete remedy, wliei'e 
the contract is of such a nature 
that it cannot be specifically enforced. 
& where payment for the goods in 
(lueHtlon has not boen made. — Wood v. 
Corrigan (1928), 28 8. U. N. 8. W. 
492 ; 15 N. 8. W. W. N. 134.— AUS. 

PART X. 

^U(p. 689) 1. .1- 

Na'I'ional. Discount CJobpn. r. Frecit 
& Jackson, 11928] 2 D. L. K. 256 , 61 
O. L. R. 659.™ CAN. 

mm (p. 690) i. Autho- 

rity to resell .] — E., a dealer In aut omo- 
biles. sold, or went through the fonri 
of selling, an automobile to C, under a 
conditional sale agr»*t*ment, taking a 
proinlHHory note for a part of the price. 
This not e he took to defts., an automo- 
bile iinaucing oo., & discounted it, at 
t-he same time transferring the agree- 
ment ( o defts. who duly filed it in accord - 
anee ^vlth Conditional Sales Act. The 
antomobile was left In the posseHsion 
of E. who dIshomiHtly sold it to pltf. : — 
Jfeld : the real owner of the car being 
K. or C. or both, E had authoiity to 
dispose of his security, the conditional 
sale agreement, to deftw., & defts. were 
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thereafter tlie owners in law of the 
automobile. — Bender v. National 
Aocept’ance Corpn., Ltd., [1929J 1 

D. L. R. 222 ; 63 O. L. R. 215.— CAN. 

nn (p. 690) i. - 

.] — In order to hold a buyer under 

a contiltional sale agi’eemont who has 
defaulted theremider liable for the 
detlciency on a resale of the goods by 
the seller the notice to the buyer of 
said resale must bo in strict accord- 
ance with the requirements of Con- 
ditional Sales Act, R. S. B. C. 1924, 
c. 44, 8. 10 (3), notwithstanding that 
the agreement provides that the 
seller can exercise the power of resole 
“ by public oi’ private solo with or 
without notice.” — ^Marsh v. Simpson 
[1928] 1 W. W. R. 956.— CAN. 

nn (p. 690) U. — 

.1^ — So long as the buyer under a 

conditional sale agreement has five 
clays’ notice of the intended resales 
whether he gets it as the result of 
personal service or because it is left 
at his place or sent to him by registered 
mail, Uie Conditional Sales Act, R. S. A. 
1922, c. 150, s. 11, is complied with. — 
Minneapous Steel & Machinery 
Co. r. PAUI.ERROU (No. 2), [1928J I 
W. W. R. 976.— CAN. 

nn (p. 690) iii. 

Sufficiency — Onus of proof.] — Whei*e, 
in an action by a vendor, imder a 
conditional sale agreement for the 
balance of the purohose -price after be 
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liaw rcpoHstiBKed & rostild t.lu* trooilh, 
th(‘ (lofeiicc is raised that the Act has 
not been coniplicHl with, the burden 
(»f proving: compliauc(‘ rests on the 
vendor.- -Thomt'Son o. ynoniNnKU, 
It 1)28 j I W. W. 11. :18G.— CAN. 

nn (p. G90) iv. 

.J— Notice is not retiuin'd to ho 

jd^en tliei buyer in a case when* the 
Ht'llt'r niei*elv exendses his l igrht midcu* 
llie ciontract of repossessing: the goods 
on tin* Imyer’s default & continues to 
hold tliem without a it*sale or without 
making any use of them for his owm 
luirposes.- WATKixrt (Iakauk. J/rn. r. 
McKokVIv, 111)281 .‘i W. W. li,. 129. — 
CAN. 

nn (p. (il)0) V. ' - — — 

-. I— IVlOTOH Oau Lo\n Oo. V. 
JloNSKK, I1928J :i J). L. It. .S7:» ; [1928] 
J W. W. R. SOI. -CAN. 

c (p. 092) i. - - Plvad- 

•infj.} -tlKKAT VVF.HT S\l)nLKK\ Co. V. 
IhUMK, [19281 :i ^V. VV. If. 7nr).~CAN. 

aa (p. 092) affd., 119281 9 1). L. E. 
17r. ; ri928J S. O. R. 200.— CAN. 

oc (]). 092) i. - - .1 — 

Where an agri‘eim*n1 for the conditional 
sah* of a inotoi ear eont.ained the 
following clause ; “ Wi* shall not at. 

am time, that is the buyer, suih'r or 
permit any eharg(' or hen wli<*llu*r 
possessory or otherwise to e\iHl 
against said aut.oniobile ” : Held 
t.hiK clause negatived the idea tliat the 
buyer could authorise the tloing of 
n'jjairs m such a. w’ay as to gi\t* the* 
ri‘paii‘er a Ik'u. \t.liaN(’k Finvnck 
( to. & Standard Motors, l/ro. r. 
SiMONfc), 119281 8 VV. W. R. 021. -CAN. 

hh (]>. 092) i. To via no f/oods 

After jadgment for balance oaun<i .] — 
Ruhskld r, Ekid, ri928] 1 I). ],. E. 
(528. - CAN. 

bb (p. 093) i. .1 - 


Reft, bail iMUight. three luu*ses & other 
animals imdcr a cHuiditional sale agita*- 
iiK'nt. The present action was biought 
b> tlu* adinmlstrator of tin* seller for 
thi* balance due under tiie agreement. 
I>t‘ft. pleaded that the ex<»r. dv son tort 
of (he seller iiaii taken the horses in 
satisfaction of tin* ln<lebl.edm‘Sh out of 
th(* iiossessioii of a man to whom the 
deft, had sold them. Tlie authoritv 
of the exor. de son. tort to tak<* the 
(ihattels & so bind the administrator 
was established by a prior decision in 
an action by deft, herein against thi* 
buyer from him. iiieiv was no 
evidence heii‘in as to what tbi* t*xoi. 
dr son* tort dhl with tin* chattels' 
field : the burden of ]U‘oMng that tiie 
exor. d( son tort had coniidied with tin* 
terms of tin* agri‘<*nn‘nt & of the 
(Conditional t^al<‘S Act as (<» ivtention 
of tin* c-ha(l-<‘lK A' notice i>f tiieii salt* 
w'as on pltf herein, tin* inliiiinistrator. 

-National Trust (V>., J/rn. r. 
Larson. |1928| .3 \V. VV. R 72.3. CAN. 

ee (p. 093) i. Where a 

conditional sale agreement does not 
provide that the goods shall be at tin* 
Hsk of the bu\ er during the continuanei* 
of tin* hen the loss falls on the seilei 
in casi* tin* goods are dainaged oi 
<iostroyt‘d bt'fore the ]»roper(y passes.— 
Eukkk r. W’KUi, 11928 1 \ J). R. R. 837 . 
[1928] 3 W. W E. 2.‘i7. CAN. 

f[ (p 09.3) i. M hat antoanJs to 

dehrtri/.] Rf. \R r. Medui.nouoir. 
119281 2 D.Ji. If. 131, [1928J I W. W. 
R. 710, 22 SasIv. L. R. Uii. CAN. 

hh (p. 093) i. .]— lUni(‘r 

Farm Implement. .Vet, U. S. S 1929, 
e. 128, the contract in Form (^ for tin* 
sale of a secoinl-liand implement on 
credit eonstitutes the cntin* contract 
between tin* parties ; &, t.ln‘r(‘for(*, 

where no waiTanties have been stated 
t.b<‘reon, evidence of alleged oral 


warranties is not admissllde. noi <*aii 
it lx* a(ldt*(l to or varied bv mtroduein^ 
the proMsjons of the Sah* of Roods 
Act as to implied warranties.- - II \u<: 

Sons r. Stxck. |1928| I J). i, If. 
987 . [1928] 3 W. W. R. 1 13. - -CAN. 

d (t» 99 1) i. - -.1 - 

Wheo* a eontruel hu the sale oi a 
huge mipleiiient within Farm imiih*- 
menl Act. if S S J929, e. 1 28, onuts 
from pai. I (lu*rt'of, as pr(*serilK“(l liy 
Foim V. whieli prosidcs loi llio 
l(*ngth of time i(‘p,iii*r, are to lx* kept 
availabh* l)^ tin* \endor, tin* words 
“ foi a peii(»(l ol ten vt‘ars trom the 
ilate of tins oidei,” t-he e«mtrael. is 
invalid . since said Act pjoMdes that 
no contract foi t.lic sah* «>1 such an 
lin])l(*mcMt shall lx \alid unless it is 
worded m .n*eoi(lnni*(‘ with said lorni, 
A said omission eaniiot lx* said to eon 
stitute a “slight dt'Vialion “ WvTiou- 
1^)0 MF’i,* Co., l/ro. i WoKeema., 1 1 928 1 
2 I). L R 19 1 , 1 1928) 1 W . VV , R. TOo. 

CAN. 

k (p 09 1) 1 . — - - Proof.] — 

An alti(la\it which meeis tin* r(*(|Uir('- 
nienls ol Farm Uiiplemeiit Vet.R S. S. 
1920. « 128, s, IS (2). J., eoneluHive 

])roof that suh-seet (1) ol said si'ct., 
wliieh reiniires a (*ontracl loi the sale 
of a “ larg«* imideiiu'nt “ to he r(*ad 
over iS: (*\'i)laiiied 1f> tin* pnrehusei in 
a language which he iiiidt‘rsf amis, if 
he does iiol understand Fnghsh, was 
eompli<*d with. 1 'Ki.LK ri kr r JMin- 
NKVI'OLIS 3’moS|llNO M\('mNF. ('()., 
|1!)2SJ 3 VV. V\ . I,. lO.k CAN. 

cc (p 09-1) 1. 1 

S vw'VKU-.M \ssK\ Ro Lro r Stur- 
oiLh. 11928) I I) L. \l. 2i:t : [1928] I 
W VV. R 23, 22 Saslv L. Il .321 CAN. 

d (p 09e) i. - - Mitrahon.l - 
I»J.OWMA\ 'rUVClOR Co. I ANDRKW'S, 
[19281 J 1) L. R. 119281 I 

W. W. R. .329.-^CAN. 
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Cases 28-771a. 


ENaLisH AND Empire Digest Supplement. 


SALE OF LAND. 


Part I. — The Contract of Sale. 


28. Add. Annotation : — Consd. Curtis Moftai v. 
Wheeler, [1929] 2 Ch. 224. 

28a. .] — -Curtis Moffat 

Whkkler, No. 2175a, post. 

87. Add. Annotation : — Consd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

104. Add. Annotation : — Refd. lieadinijf ^J'rust 
Spero (1929), 40 T. L. R. 117. 

128. Add. Annofaiioyi :-~Tietd, lie Howden & 
I]ysl()j)’R Contract, [1928] Ch. 479. 

133. Add. Annotation : — Generally, Refd. Bernard 
r. Williams (1928), 139 L. T. 22. 

195. Add. Annotation : — Mentd. Houghton v. 

Notharcl, Lowe & Wills, [1928] A. C. 1. 


198. Add. Annotation : — As to {1) Refd. Chaney v. 
Maclow, [1929] 1 Ch. 461. 

214. Add. Annotation : — Refd. Arseculeratne v. 
Perera, [1928] A. C. 173. 

228a. Of part of property.] — There being a 

parol agreement for the purchase of a farm 
& farm house, the possession of the farm by 
the purchaser will be held an act of part 
performance sufficient to authorise the ct. 
to execute the contract, even though the 
house should have been occupied adversely 
to him. — King v. Turner (1824), 3 L. J. 
O. S. Ch. 68. 

283. Add. Annotation : — Apld. Johnson v. Clarke, 
[1928] Ch. 847. 

330. After this case add “ In lease.] — See Land- 
lord & Tenant, Vol. XXX., pp. 472-477.’' 


Part III. — Sale by the Court. 

334a. — - Reversionary Interest.] -Nunnv. Han- 
cock (1871), « Ch. App. 850 ; 40 L. .1. Ch. 420a. —.]— Young v. Tbegeau (1872). 21 

700 ; 25 1,. T. 469 ; 19 W. 11. 1041, L. .1.1. W. K. 215. 

Annotations Debcnham r. Sawbridfiri* (1901), 49 
W. J<. 002 ; Re Wells, Bojer v. Maclean, ( 19011] 1 Oh. 818. 


Part IV. — Conditions of Sale, Particulars and Special 

Stipulations. 


585, Add. Anywtation : — Refd. Charles v. CardifT 
Collieries (1928), 44 T. L. U. 44H. 

634, Add. Citations 97 L. J. Cli. 4 ; 138 L. T. 20. 
Add. Aytnoiaiioyi : — Mentd. Coles v. White 
(^itv Manchester Creyhouiid AR.socn. (1928), 
45 T. L. R. 125. 

636, Add. Annot alloy) : — Consd. B(‘rnard Williams 
(1928), 139 L. T. 22. 

771a. — — -.] — At a sale by auction of 

property belonging to deft. pltf. became tlie 
purchaser of a freehold cottage, subject to 
the National Conditions of Sale, clause 10 
of which provided tliat no error, misstate- 
ment or omission in the particulars should 
annul the sale, nor should any compensation 


be allowed by either party in respect thereof. 
Tlie particulars stated that the cottage was 
let to a tenant whose notice to quite had 
determined, but who had been allowod to 
remain in occupation on sulTorance, that 
the premises would be sold with vacant 
possession on completion. The statement 
was misleading, as the premises werci in fact 
in the occupation of a sub-tenant, who claimed 
tt> be entitled to remain on as a statutory 
tenant under Increase of Rent <fe Mortgage 
Interest (Restriction) Acts, & refused to 
vacate them. The purchaser refused to 
complete without vacant possession, with 
which he could have resold the property 
at a profit, & sued the vendor for damages for 


PART I. SECT. 8, SUB-SECT. 4.— 
B. (a). 

149 iii. .] — A receipt for a deposit 

paid on an agrroemont for the sale of 
land which omits reference to a lorm 
of the agrt'ement providing for the 
(lefeiTlng of the payment of tlic 
i*cmaiader of the purchase -money is 
not a meinorandnm Kulhcient to satisfy 
Stat. Frauds.- -L ehitik v. Schneider, 
11917] 2 W. W. U. 747 ; 36 D. L. IJ. 
.'»98.— -CAN. 

PART I. SECT. 9, SUB-SECT. 2.— 
A. (a). 

191 lii. .] — Bho\nn r. Rariidweu 


(1886), 3 Man. L. R. 441.— CAN. 

198 ii. .] — ^Morris v. Whit- 

ing (1913), 26 W. L. R. 494; 6 
W. W. R. 9.36 ; 15 D. L. K. 254 ; 24 
Man. L. R. 66.— CAN. 


PART I. SECT. 9. SUB-SECT. 2.— E. 

269 i. Whether collateral agreement 
binding — Condition t-o detrimeni of 
party seeking to enforce agreement .] — 
Kibblewhite V. Garland, [1928] 
N. Z. L. R. 135.— N.Z. 


260 ii. .] — Kitchen v. Boon 

(1876), 24 Gr. 195.— CAN. 
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PART III. SECT. 8, SUB-SECT. 2.— A. 

k. Revsd.. 7 A. R. 282. 

PART IV. SECT. 2, SUB-SECT. 7.— 
A. (b) i. 

r i. When time begins to run — 

From deUvery of proper abstract .] — 
Shenstonb V. Hewson (1927), 28 

S. R. N. S. W. 53.— AUS. 


PART IV. SECT. 2. SUB-SECT. 7.— 
B. (f). 

n i. .]— Louch r. Pape Avence 

Land Co., [1928] 3 1). L. R. 620; 
[1928] S. C. R. 518. CAN. 
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breacli of contract ; — Held : the action 
failed. There was no breach of contract, 
the statement in the pai*ticnlars l)eing an 
error or misstatement within clause 10 of the 
conditions in respect of which the purchaser 
could claim no compensation. — Curtis v, 
French, [1920] 1 Cli. 253 ; 98 L. J. Ch. 29 ; 
140 L. T. 133 ; 45 T. L. R. 15 ; 72 Sol. Jo. 
702. 

838a. .] — lie BEJ.CHAM & Caw- 

ley’s CONTR-ACT, [1929] W. N. 18G. 

895. Add. Annotation : — Expld. Bernard v. Williams 
(1928), 139 L. T. 22. 

912. Add. Annotatio7ni : -Consd. Re SandweU Pai*k 
Colliery Co., Field v. The Co., [1029] 1 Ch. 
277. Refd. Bernard v. Williams (1928), 93 
L. T. 22. 


913. Add. Amiotaiion : — Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

916. Add. A7i‘)ioiation : — Refd. Bernard v. Williams 
(1928), 13J) J.. T. 22. 

925. Add. Atnioialion Refd. Bernard r. Williams 
(1928), 139 L. T. 22. 

1016a. Condition to indemnify purchaser— “ Local 
land charge of which vendor has had notice 
- -Apportionment under Private Street Works 
Act, 1892 (c. 57) — Effect of Law of Property 
Act, 1925 (c. 20), s. 198.J -114' Middleton & 
Youno’s C-ontuact, [1029] W. N. 70. 

1017. Add. Annotalion : — Refd. l)eiinerl(*y v. Prest- 
wich U. D. C. (1929), 141 L. T. 002. 


Part V. Vendor’s Title. 


1078. Add. Annotation : Distd. Turner v. Watts 
(1928), 138 L. T. 080. 

1104a. Sale by vendor in specified capacity.] — 

Where, in a vendor & jmrehaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contnict does not 
amount to a. warranty that ho will make title 
in a particular manner. The warranty is 
no more than a wari*anty that a good title 
shall be made ; the purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
statt‘d that the vemdors were selling as 
“ trustees for sale ” under the wiU of A. On 
examination of the title by the purchasers, 
it ai)peared that no ti’ust for sale was con- 
tained m the will : —Held : the above state- 
ment did not affect t he j)owers of the vendors 
t-o make a good title as the legal personal 
repi’eseiitatives of A. Re Si»encer tV. 
Hauser’s Contract, [1928] Cli. 598 ; 97 

L. J. Ch. 335 ; 139 L. T. 287 ; 72 Sol. Jo. 330. 


1115. Add. A nnotati<n\ : G'enendli/, Refd. Re Sand- 
well J*ark Coljiery (V>., J^Teld v. 3'lu‘ (Vj., 
11929] 1 Ch. 277. * 

1151. Add. A7i)iotat io)t : Folld. Re Spencer & 
Hauser’s Contract, [1928 i Ch. 598. 

1152. (Malion .-—For “ [1928] W. N. 135 ” read 
“ No. 1104a, ante."’ 

1219. Add. Annotation : — Refd. Re Spencer &; 
Hauser’s Contract, [1928] Oh. 598. 

1259. Add. Annoiaiioyi : Generally., Refd. Man- 
chester tV (Vmntv Bank v. Monk (1929), 73 
Sol. Jo. 405. 

1275. Add. AyuiotatUrn : Refd. 7^* Sand well Park 
(Colliery Co., Field The Co., [1929] 1 Ch. 277. 

1416a. Subsequent purchase by solicitor from 

client.] — A solr., who has been emi)loyed to 
advise on a title, cannot, on ])ujchasing the 
land himself of his client, set up an objection, 
which he did not think of any nnportanc<i 
wlH‘n advising his principal. -Beevor v. 
Simpson (1829), ’Paml. (>9 ; 48 E. B. 28. 

1458a. S. R. Fj.ood v. Puitcjiard (1879), 40 L. T. 
873. 


Part VI. — Position of Parties Pending Completion. 


1488a. .] — It is sometimes said that 

under a contract for the sale of an intei’est 
in land the vendor becomes a trusttie for the 
purchaser of the interest contractcid to be 
sold subject to a lien for the purchase-money ; 
but however useful such a statement may 
be as illustrating a general principle of equity. 


it is only true if so far as a ct. of equity 
would under all the. circumstances of the case 
grant si)ecific performance of the contract 
{ycr CuR.). — Howard v. MiLiiER, [1915] 
A. C. 318 ; 84 L. J. P. C. 49 ; 112 L. T. 403, 
P. C. 

Annotation : —FLeiHi. Central Trust & 8af(‘ Deposit Co. v, 
Snider, [DHG] 1 A. C. 2G6. 


PART IV. SECT 2, SUB-SECT. 10.— B. 

r (p. 118) i, .] — Sherrin v. 

Wiggins, [1917] 2 W. W. K. 895 ; 
27 Man. L. R. 672.— CAN. 

PART IV. SECT. 2, SUB-SECT. 10. 

C. (a). 

sa. JniereM on unpaid purchase-money 
to be added to principal.} — Where, by 
a contract for sale of land, it was 
stipulated that, in the event of Interest 
on the unpaid purchase-money bolniT 
unpaid at the end of each year, the 
same should be added to the principal, 
the ct. refused to decree speciflo per- 
formance by the vendor on payment 


of the principal & Him pie int<‘rcHt only, 
or except upon payment of the interest 
according to the agrocineut.- - Hender- 
son V. Dickson (1862), 9 Hr. 379.— 

CAN. 

PART V. SECT. 2. SUB-SECT. 2 

n i. .] — Tte Titompson& Jenkins 

[1928] 4 D. L. 11. 5G4 ; C3 O. L. II. 33. 

-CAN. 

PART V. SECT. 3. 

so. Sale by company— After removal 
from reyister.} — A co. incorporated in 
N. S. W. was leglsteri'd in Tasmania 
as a foreign co. It ac.quired certain 
land in Tasmania. On Aug. 14, 1924, 

nno 


the co. filed a notice that it had ct'a’^cd 
to carry on buHiness in TaBniania, & the 
ri'glHtrar thereupon removed its name 
from tho register. On May IG, 1925, 
the CO. contracted to sell tlic said land to 
B. . — Held: the land in question was 
still vesti'd in the co., tliere would be 
a Guelaratlon that It could show a good 
marKetalile title . — lie Labor Papers, 
L'fd. & Button's Contract (1925), 21 
Tas. L. B. 35.— AUS. 


PART V. SECT. 5, SUB-SECT. 8. — B. 

bd. Proof of charye — Note of c.xeeutio7i 
on abstract of title.]— UiSD r. Wesbrook 
(1900),* 7 Terr. L. R. 10.— CAN. 



Cases 1509&— 2306. English and Empire 

1509a. .J — PUDDJCOMBE V, ByTHJbJSKA (1823), 

1 L. J. O. S. Oh. 180. 

1594. Add. Annoialion : - -Refd. v. Scottish 

Inscc. CJorpn. (1929), 98 0. J. K. B. 308. 


Digest Supplement. 

1597a. .] — PiNCKE V. CuiiTBis (1793), 4 

Bro. 0. 0. 3.S3, n. ; 29 E. R. 920. 

1640. Add. CUation .-—[1928] Ch. 340. 

1786. Add. Citation .•—11927] B. & C. R. 137. 


Part VII. -Vendor and Purchaser Summons. 

1823. Add. A)inolalion : — Refd. .lohnsonv. Ulark<‘, I 1863. Add. Annotaiion ; — Generally, Mentd. .lohn- 
L1928] (!Ji. 847. 1 son v. Clarke, [1928] Ch. 847. 


Part VIII.- Remedies under an Uncompleted Contract. 


1944a. aS. i\ WE8TKUMAN V. I’ANTLIN (1900), 3 
Seton on .ludj^rnonts Orders 7tli ed. 2218. 

AmwUiUnn — Polld. Oldo r. Oldo, 11904] 1 Ch. 35. 

2006. Add. Annolaiion : -Refd. Wilson \\ Balfour 
(1929), 15 T. \u li. 02.5. 

2009a. — - — .) - Bkhnaud v. Williams, No. 

2013. Add. A n natal ion : -Dbtd. Bernard v. Williams 
(1928), 139 L. T. 22. 

2014. Add, A}i)iotal iO)i : — -Refd. Bernard v. Williams 
(1928), 1.39 \j. T. 22. 

2049. Add, A Hnoiatio}i : — Refd. He Sandwell Park 
(k)lhery Co., Field v. The (kj., [1929J J (3j. 
277. 

2061. Add. AtXnoiailom : -Consd. Rc Sandw<‘ll 
Park (k)lliery Vo., Field v. The Oo., I1929J 
1 Oh. 277. Refd. Bernard v, WiUiams (1928), 
139 L. T. 22. 

2087. Add. Annotation .' -Retd. Curtis MolTat v, 
Wheeler, [1929J 2 Ch. 224. 


2151. Add. Annotation : — Refd. lie Sandwell Park 
CoUierv Co., Field r. The (^o., [1929] 1 Ch. 
277. 

2153. Add. A)nioiaiion : As ( I ) Consd. Rc Sand- 
well Park Colliery Co., Field r. The C^o., 11929J 
1 Ch. 277. 

2182. To the existing I)ai*agr*aph add as follows : — 
Senihtc : if time had not been of the essence, 
pltf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 
absence of any memorandum in writinp; of 
the contract. 

Add. CUation : 139 L. T. 22. 

2242a. Part of purchase-money & 

money spent on Improvements.] — (^obnwali. 
V. Williams (1701), Colles, 117 ; IF. K. 
209, H. L. 

2287. Add. Annoiahon : — Refd. Curtis MolTat- v. 

Wheeler (1929), 98 J.. .1. Ch. 374. 

2306. Add. Aymotation : — Refd. Curtis MolTat v. 
Wheeler, [1929] 2 Ch. 224. 


PART VI. SECT. 1, SUB-SECT. 2.— A. 

sf. IVhat amouiiifi to jiossrssion — 
AcUml occupatam of part .] — McKinnon 
V. McDonald (18fJ7), 13 Gr. 152. — 

CAN. 

PART VI. SECT. 1. SUB-SECT. 5. 

g i. Tclvcs — CconpoftUion with 

revenue nuthnrihes — Effect of .]- — Keill 
V. Hunter (1928), 39 B. C. li. 39G.— 

CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. - A. 

k (p. 221) i. licquisitcH of 

valid cancellation noUee .] — Brown v. 
Roberts (1912), 17 B. O. B. 16.— 

CAN. 

o (p. 223) i. ^ .] — 

Hamilton, v. Taylor (1919), 47 

N. B. U. M5. -CAN. 

sm. Vendor unable to give title — 
Through jiurchaser's acts — LiabUUy of 
purchaser under coutraot.] — WUiKIN v. 
Brown (Alta.), [1927] 2 D. L. R. 87.— 
CAN. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
C. (b). 

o. Revsd., 33 O. L. II. 78. 

PART VIII. SECT. 2. SUB-SECT. 3.— 
C. (h). 

sn. Deposit paid — Provision for pay- 
merU of further sum on fixed date— 
Failure of purchaser to pay.] — Held: 
ulllioiigh the vendor had ucitliei 
cxeentod nor offered t-o execute a eon* 
voyanco ho was entitled to sue befoiv 
completion, iTiasniuch as the contract 
llxed a definite date for the payment 
& did not postpone it until e(»mpletlon 
or until after completion. — P erpetual 


Trustee Oi. v. Union Trustee Co. 
(1927), 28 8. n. N. S. W. 222; 45 

N, S. W. W. N. 30. -AUS. 


PART VIII. SECT. 2, SUB-SECT. 3.— E. 

f i. .] — ^Where the ct. gives a 

pundy equitable relief as hi the case of 
resoisHlon of a contract & repayment 
of the moneys paid by the purehaser, 
the moiieyb carry inten^st from th() 
dat<^ of the payment until the date of 
Inpayment, whoiievor repaymont takos 
place, but will not (;arry interest 
as a judgment. — S kinner v. .Tames 
Syphonio Visible Measures, Ltd. 
(1927), 28 S. R. N. S. W. 20.— AUS. 


PART VIII. SECT. 2, SUB-SECT. 3.— G. 

sp. Form of action.] — Ct.arke v. 
Anderson (1839), 4 Ont. Dig. 7210.— 


m (p. 243) i, Repudiation by 

purchaser .] — Whore an agreement for 
tho sale of land is silent as to what is 
to become of instalment s of i)urchase- 
monoy already paid on the cancellation 
of the contract, the purchasor is not 
entitled to recover them from tlic 
vendor where the purchaacr has le- 
pudiated or rohmtarlly abandoned the* 
contract. —Great West Life Ass’oe 
C o. V. J*RATRTE DEVELOPMENTS, LTD., 
[1928] 3 W. W. R. 601.— CAN. 

ST. On cancellation — Necessity for 
express agreement .] — Uronholm v. Cole 
[1928] 3 D. L. R. 321.— can. 


PART VIII. SECT. 4, SUB-SECT. 1. 

a i. Failure of vendor to perform 

condition — Condition to leave bond, on 
properly .] — Freeman v. Maxweli., 
[1928] S. C (Ct. of Sess.) 682.— SCOT. 


PART VIII, SECT. 3. 


m (p. 242) i. .] — When a 

contract of sale & purohase is put on 
end to by the vendor on the purchaser’s 
default, & It is silent as to t-he right in 
that event to retain or rt'cover back 


instalments of tho pui’chase -money 
already paid, the purchaser can recover 
them from the vendor subject to tho 
deduction of the amount of such loss 
as the vendor has suffered thiough the 
purchaser’s failure to complete. — 
Stephenson v. Bromley, [192H] 4 
1). L. R. 737 ; [1928] 3 W. R. 370 ; 
37 Man. L. R. 487.— CAN. 


0 (p. 242) i. .] — Haoen 

Ferris (1915), 31 W. L. R. 661 ; 
W. W. R. 1039.— CAN. 


PART VIII. SECT. 4, SUB-SGCT. 3.— 
A. (a). 

St. Vendor unable to g-ivc title — Public 
Works Act. 1908, s. 116.]— Upham v. 
Bardebs, [1927] N. Z. L* R. 722.— 

N.Z. 


PART VIII. SECT. 4, SUB-SECT. 3.— 

D. (a). 

p. lievsd:, 15 Sask. L. R. 410, 


PART VIII. SECT. 7, SUB-SECT. 4.— 
A. (0). 

2886 i. Revsd., 10 Alta. L. R. 478. 
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Part IX. — The Conveyance. 


2366. Add, Annotation : — ^Refd. Bernard v, Williams 
(1928), 139 L. T. 22. 

2367. Add. Annotation (lurtis Moflat v. 

Wheeler, [1929] 2 Ch. 224. 

2379a. .] — Re Dukiiant Stoneii 

(1881), 18 Ch. D. 100; 45 J.. T. 303; 30 
W. R. 37, C. A. 

Amwlations : — Retd. Rc Newton *h Trusts (1882), 2a Oh. 1) 
181 ; Miller v. Collins, 11806] 1 Ch. 378. 

2382. Add. Annotation : — ^Refd. General Medical 
Council V. I. K. Comrs., English Branch 
Council of General Medical Council v. Sairie 
(1928), 139 L. T. 225. 

2475. Add. A'nnotation : — Refd. Curtis Moffat v. 
Wlieeler, [1929] 2 Ch. 224. 

2475a. Consent in favour of specified 

nominee.] — On a sale of leaseholds by an 
original lessee, comidetion in favour of a 
solvent nominee of the purcha.ser can be 
enforced, unless it is shown that the salt* was 
granted upon considerations purely personal 
to the purchaser, but the purchase!* must join 
in the assignment for the purpose of 
guaranteeing the performance of the 
covenants. 

Pltf. CO. agreed to purchase from deft, 
jiroperty of wliich deft, was under-l(*ss(*e. 
Her underlease contained a covenant- not 
to fissign without the under-lessor’s consent., 
not to be withheld in the case of a responsible 
assignee. The^ under-lessor refused a licence 
to assign to pltf. co., but deft.’s sobs, wore 


informed that a licence would be granted 
to eomx)let(* in fa vfmr of a si)ecilied nominee. 
’Pile licc*nce was in fact available*, but deft. 
nevt*r formidly applied for it ; & ultimately 
h<H* solrs. returned the deposit paid by X)ltf. 
CO., wJio thereupon brought tliis action for 
sxiecific performance . : - Ileld : deft, could 
be comi)elle(l to complete in favour of the 
speedfied nominee. 

Lorjd (’airns in(le(*d seems to have con- 
sidered tliat, if the jdirasc [subject to the^ 
title* being ai>x)re)\eel by ejui* solrs.] meant 
what the Cl., of Appeal thoTigJit it meant, 
it woulei follow that tliti purchaser was at- 
liberty tlire)iigli tJu* me'dium of his se)lr. te> 
deedine* the* title from nie*re e apriee ; but none* 
of the jiielge*s aeM;e)])te*el this e‘xl ivine \ lew. 
It IS re‘ase)nabl(*, tlie*y tliougJit., to im])l> geieid 
faitli as a Tiee*t*ssarv jntrreelient. On the 
e)the*r Jianel, it se*enns to he* ])utting an undue* 
strain e)n the words to construe tlieni, wlien 
used by a layman, as e;e)nne>tiiig not tbei 
approval e)f bis own se)lr., wdiich is their plain, 
oj'dinary me*amng, but the elecision of a ct. 
e>f justice after an unkue)wn delay A: at an 
imasce^rtai liable cost (Mauui'AM, .1 .).— Oiuitis 
Moffat, Ltd. v. Wheeler., 11929] 2 (Ti. 224 ; 
98 L. .1. Oh. 374 ; 141 L. T. 538. 

2530a. Right to give directions as to application of 
purchase-money — Application of Law of 
Property Act, 1925 (c. 20), s. 27.J — He 
Wight A Best’s Bhevveiiy Oei., Ltd.’s 
O eiNTRACT (1928), 73 Sol. Jei. 7t>. 


Part XI. — Position of Parties after Completion. 


2623a. Covenant for joint user of cistern — Con- 
struction.] — llEY V . Appleyaud (1855), 24 
L. T. O. S. 310. 


2656. Add. Annofaiion : — Mentd. Graigeila Me*rthyr 
(k). r. Swansea CWpn., [1929] A. O. 344. 

2683a. .] —Stevens v. Willing A Co., 

Ltd., [19291 W. N. 53. 


PART IX. SECT. 1. 

sv. What passes hy conveyance .] — 
BuildiiiffH erected by the owner of land 
for nso in the making of bricks held to 
form part of the realty, although some 
of thorn werti attached to the land hy 
nothing hut their own weight. They 
therefore became the property of deft, 
who became registered owner of the 
land in pursuance of the pnrchasi; 
thereof at a tax sale under the Assess- 
ment Act. Ortain machinery in said 
buildings was also held part of the 
realty. — MoCtttciibon v. LiaiiTrooT, 
[1928] 2 W. W. R. 240.— CAN. 

sw. .] — ^Wlre fenchig & fence 

posts erected or completed by the deft, 
while he occupied land, previously 
rented to him, as purchaser under an 
Instalment agreement made with the 
Crown held to have become part of the 
soil, & thorofoi*e, to have passed to 
the Crown when the deft, gave up the 
agreement & BurTondei*cd all his intert?st 
in the land to the Ci’own, & to have 
become subsequently the property of 
the pltf. when he purchased the laud 
from the Crown. — Labooitkllk v. 
Maruitand, [1928] 3 W. W. K. 731.- 
GAN. 

PART IX. SECT. 6. SUB-SECT. 1.— 
E. (a). 

tx. Description hy reference to monu- 


ments.] — Apart from special statutory 
provisions, the description In a convey- 
ance of land is to ho construed hy 
reference to the mommients on the 
ground. — McDonald v. Knudskn, 
[1928] 3 I). L. It. 242 ; [1928] 2 W. VV. 
It. 577.— CAN. 

PART IX. SECT. 8, SUB-SECT. 8. — A. 

sy. Crop-jtaymetU plan — Conversion 
of crop -hiahility of purchaser .] — 
GnovRs 17. Hull (Alta.), [1926] 2 
D. L. R. 640 ; [1926] 1 W. W. R. 910. 

—CAN. 

sz. Agreement hy purchaser to pay a. 
certain sum di to take aver a loan of 
specified amount — Loan of smaller 
amou7d — Subsequent affreement by pur- 
chaser to pay difference — Action for 
balance of purchase price .] — Lonqo- 
HARDi V. Larkin (1928), 28 S. R. 
N. a. W. 248 ; 45 N. S. W. W. N. 64.— 
AUS. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (c) ii. 

2532 i. Authority to receive jmrehase- 
uioncy.] — Where the vendor's solicitor 
appropriated the pui’cbase-money to 
his own use : — Held. : the soli*, was 
agent for thi vendor, who must hear 

the loss. Cf RESBMAN 17. OORBY (1913), 

13 B. L. R1 469 ; 15 D. L. It. 445.— 
CAN. 


PART IX. SECT. 8, SUB-SECT. 3.— 

D. (a). 

sa. Cnnve uaiu'e to trustee- Agreement 
for sale hy holders of eepiitahU esiate- 
J*arty entitled to p nr eJiase -money.]— 
DRAriiU V. ItADENHURST (1892), 21 
S. C. R. 714.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1. 

q. am. [1928] 3 D.L. R. 491 ; [1928] 
2 \\\ W. R. 307 ; 23 Alta. L. 11. 174.- 

CAN. 

PART XI. SECT. 2, SUB-SECT. 3. B. 

n i. Covenant for supplg of irate r.] 

-“Rosamund v. Forgie (1871), 18 

Or. 370." CAN. 

PART XI. SECT. 2, SUB-SECT. 4. B. 

2666 viii. .] -Wankk v. 

Tholm, 11928 1 2 D. L. K. 79.3 , [1928] 1 
W. W. R. 903.- CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— 
C. la) i. 

d i. - - SuiDoion " — Whether 

•verandah o/' jiorch | -Ri Gamiuigli. iir 
COWDY, 11928] 1 D. L. If 1031: 61 
O. L. If. 5 1.> -CAN. 

d ii. " Duplc,r house ” Whether 

detached residence,] - Re 'PonoNTo 
GENKU\L TRITSTH CoUI’N. iY GltOWM.KY, 
11928] 4 1). L. R. 609; 02 O. L. K. 

593.— CAN. 


nil 
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2698. Add, A tmalutUni : -ConsA. Sunderland & 
SouMi Shields Water Co. v. Hilton (1928), 97 
L. J. K. H. 510. 

2700. Add. Atinoiatwii : — Distd. Sunderland k, 
South Shields Water Co. r. Hilton (1928), 97 
L. J. K. B. 516. 

2701a. Covenant against building bungalow- 
Meaning of ‘‘ bungalow.”] — A eonveyance 
contained a covenant by the purchaser “ not 
to erect more than one bungalow ” on the piece 
of land conveyed : — B^eld : a bungalow was 
a building of which the walls, with the 
excei)tion of any gables, were no higher than 
the ground door, k of wliich the I'oof start<id 
at a point substantially not> higher Hian 
the top of the wall (jf the ground floor, k that 
it was immaterial in what way the space in 
the roof of tii(‘ building so constructed was 
used. -Waud V. Batkrson, 11929] 2 Oh. 896 ; 
15 T. J.. H. 519 ; 98 L. .1. Oh. 446 ; J41 L. T. 
688 . 

2705a. — .] Pltf. A deft, both derived title to 
th('ir r<iS])ective propcu'ties from a common 
pr(Mle<^ess()r, who on his own X)urchase of 
i»oth properties in 1876 covenanted with his 
vendors not/ to erc^ct any dwelling-house at 
a less cost ]u*ice than £800, or any pair of 
senii-d(itached villas at a less cost price than 
£1,200. In 1927 deft, built houses at prices 
(‘xceeding tJicse amounts, but the houses, 
owing to the groat increase of building prices 
since 1876, were not of the type indicated by 
the prices <jf that date : — Held : deft, had 
not broken the 1876 covenants, which, on 


construction, related to the building prices 
ruling at the time the houses were actually 
erected.— U ha NT v. Deuwent, [1929] 1 Oh. 
390 ; 98 L. .T. Ch. 70 ; 140 L. T. 880 ; 93 
.T. P. 113 ; 78 Sol. .lo. 59 ; 27 L. G. B. 179, 
O. A. 

2757. Add. Annoiation : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

2776. Add. Annotation: — Apld. Ooplovitch v. 
Williams (1929), 73 Sol. .lo. 484. 

2779. Add. Annotation Refd. Grant v. Derwent, 
[1928] Oh. 902. 

2807a. Action to enforce restrictive covenant— 
What included— Exercise of power of re-entry 
of leasehold premises.] — An ^tion by a 
reversioner to recover possession of lease- 
hold land, under a power of re-entry, for 
breach of a restrictive covenant contained 
in the lease is not a “ proceeding by action 
... to enforce a restrictive covenant ” 
within Law of Ih'operty Act, 1925 (c. 20), 
s. 81 (9). The ct. therefore will not stay such 
an action to enable^ the deft, to apply to the 
authority referred to in the section for an 
order modifying or discharging the restric- 
tion which is the subject of the action. 
fvEAOH V . Hakius, [1929] 2 Oh. 142 ; 98 
L. .1. Oh. 280 ; 141 L. T. 508 ; 45 T. L. R. 
819. 

2972. Add. Annoiatmi : — Mentd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

3040. Add. Annoiation: -Mentd. Weld v. Petre 
(19281. 97 L. J. Ch. 399. 


PART XI. SECT, 2. SUB-SECT. 4. - 
C. (a) ii. 

sz. Coimmni io <rrrl “ house - 
Cnraue,] — I’Jtf. aiioUier sold certain 
property to deft. sul>jc(5t to Ibc con- 
dition that deft, erect a Ijouko of certain 
value i hereon which would not h(‘ 
within loss than six f(*(‘t from tbo Avohfc 
Mde of tlio lot HO sold : -IJeM • tlio 
word “ house ” as so used ineludod tlic 
ordinary out buildings, k, tlujrefore, 
pli/f. was entitled to an injunction 
rostralniiig deft, from proceeding with 
the building of a garage. — Millikkn 
r. Yoitnu, U»28J 3 W. W. 11. 547. - 
CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) iv. 

n i. .] — lie Eglinton 


k BEPI'OKT) PaKK raKHRYTKni\N 
(yiiinK’H, riU281 1 1). h. Ji. 354 ; (>1 
O. h. ii. 430.— CAN. 


PART XI. SECT. 2. SUB-SECT. 4.— 
D. (a). 

ga. Notice luider J*rof)crtii Law Act, 
1908, h. 94.1— MrOoNNELU v. Me- 
OoHMiOK. [1929j N. Z. L. Jt. 500. -- 

N.Z. 


PART XI. SECT. 2, SUB-SECT. 5. -A. 

so. WtMt anumnts io — i^eeuriiy bond 
vndertakinff to compen.satr puretuiscr if 
land taken — Covenant of indemnity — 
Not covenant for title .] — Natksa Van- 
NIYAN V. GoPALASWAMI MUDALIAH 
(1927), I. L. R. 61 Mad. 688.— IND. 


PART XI. SECT. 2, SUB-SECT. 5.— 
B. (d). 

f i. .1 — Vandkubuucjk V. 

Vanatjstine (1837). 5 O. S. 454. — 

CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

sd. Execution - Whether “ liyaid 
assets *’ within Land Titles Art, s. 94.] 
— North r. Laitwerysken (Alta.), 
119271 2 1>. L. H. 758; [1927] 1 

W. W. U. 687.— CAN. 


PART XI. SECT. 4, SUB-SECT. 4.~ 
A. (b) i. 

2978 iv. — — ^ Harilal 
Dalsukhram r. Muix^itand (1928), 
I. L. Li. 52 Bom. 88.3. - -IND. 


mo 
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SET-OFF AND COUNTERCLAIM. 
Part I.- -Set-Off. 


2. Add, Annoiation : — Mentd. Akticselskabct 
Ocean v, Harding, [1928] 2 K. B. 871. 

48, Add, AnnotaiioH : — Refd. Ellesmere (Karl) v, 
Wallace, [1929] 2 Ch. 1. 

117. Add, Annoiaiio'n:- lie Pinto TiCite A 
Nephews, Ex p, Visconde des Olivaes, [1929] 
1 Oh. 221. 

192. Add. Annoiaiiorts ; — Refd. (k>itage (ffub 


Fisiates v. AVoodside Esiab* (V)., Aniersham 
(1927), 97 L. .1. K. B. 72 ; Earle v. lleiiisworth 
It. 1). (\, [192SJ 140 L. T. 09. 

193. Ad<i. Annofafion : Refd. lie Pinto licite A 
Nt*pliews, h'x p. ATscond(‘ des Olivaes, [1929] 
1 Oh. 221. 

290. Add. A tumia/iou : Mentd. ^dK‘ll-Mex t’. Elton 
Ooj) Dyeing Vo. (1928), dl Com. t'as. 39. 


Part II. -Counterclaim. 


307. Add. Anyioiatioii : lo (1) Refd. I^owe v. 

Bentley (1928), 44 T. D. B. 388. 

314. Add. ' Annotalioii : Refd. liOwc v. Bentley 
(1928), 44 T. D. R. 388. 

319 , Add. Aimotai'ioyi : — Refd. Aktieselskabet 

Ocean v. Harding, [1928] 2 K. H. 371. 

322. Add. A nnoial 'io'ns : Finlay .lames A 

Oo. 'V. N. V. Kwik Hoo Tong, [1929] 


I K. B. 109 ; Kaui’mann v. British Surety 
Insce. Oo. (1929), 15 T. L. H. 399. 

327. Add. Ctfaftoji : 72 Sol. .lo. 251. 

372. ^\dd. A)niotui Htn : Mentd. Orossingham v. 

l»ark, 1 19281 1 K. B. ;;30. 

379. j\dd. A'xnofafions : Refd. Lowe v. Bentley 
(1928), li L. IL 388, Mentd. Varidorpant 
r. MayTair llolel (’o. (1929; 27 h. 0. K. 752. 


Part III. — Pleading and Practice. 


535. Add. AnHofalion Refd. ]VIedwa> Oil A 

Storage* Oo. v. Oontinental (Contractors 
[1929] A. V. 88. 

550, Add. A^iiiolaiio'n. : Consd. Medway Oil A 
Storage (^o. r. Oontinental Oontractoi s, [1929] 
A. 0. 88. 

556. Add. Annofal'ion : — Consd. Medway Oil A 
Storage (A), v. CContincntal ( /ontractoi*s, [1929] 
A. V. 88. 

562. lA)r existing paragraph substitut e ; — 

Where a claim A counterclaim arc* both 
dismissed with (Xists, upon the taxation of 
t he costs, the true rule is that the claim shoidd 
be ti eated as if it stood alone, A the count-er- 
claim should bear only the amount by which 
the costs of the proceedings have becui 
increased by it. No costs not incurred b> 
reason of the counterclaim can be costs of the 
counterclaim. In the absence of Bjiccial 
directions by the ct. there should be no 
apportiomnent. The same principle aiiplies 
where both the claim A tlie counterclaim 


ha\e succe(*(h*d. Mkdway A STOitAt^K 
(ki. r. ( ’(>^Tl^J<:NTAl. (kiN^TiiACTous, 119291 
A. V. 88 ; 98 J.. .1. K. B. Ms ; J 10 L. T. 98 ; 
•15 T. L. B. 2(t II. L. ; n rcrsuni S. (j. sub uom. 

(lONTJNK.NTTAT. ( k )N"TI?A(TOl{S V. MkDVVAV OUj 

A 8toi{\oe (k)., [1928 1 1 K. B. 238, C. A. 

568. Add. Atnujlahoit VAsid, Medway Oil A 

Storage (-o. r. (kmtinenlal ( kmtractors, 

[1929] A. V. 88. 

569. Add. Amwiation : Folld. Medway Oil A 

Storage Oo. v. (kmtinental Oontraid-ors, 

[1929] A. V. 88. 

670. Add. Annofatiun : Refd. Medway Oil A 

Storage (k). v. Oontinental Oontractors, 

[1929] A.O. 88. 

571. Add. Ainioialinn : — Apprvd. & Folld. Medway 
Oil A St-orage (!o. v. (continental (Contractors, 
[1929] A. ii. 88. 

574. Add. Atnioiafion As lo (3) Consd. Medway 
Oil A Storage Oo. u. Oontinental Oontractors, 
[1929] A. O. 88. 


PART^I. SECT. 3. SUB-SECT. 1. 

38 xvi. .] — Clark‘^on v. Allis- 

TON OoRPN., ri9281 2 J). L. K. TITj; 
62 O. L. R. 149.— CAN. 

PART I. SECT. 4, SUB-SECT. 1. 

p. Revsd., [1913] A. O. 160. 

k (p. 377). For **(1867), 3 Agra, 43’* 
read “ (1868), 4 Agrra, 43.” 

PART II. SECT. 2, SUB-SECT. 1. 

317 vl. .] "Thomas r. Worden, 

[1928] 1 D. L. R. 217.— CAN. 

321 X. .] — To allow a coiiiitcr- 

clahu or sot-ofl! the ct. must us a con- 
dition preoedent be vested with the 
jurisdiction of hearing both tho action 
& the counterclaim or set-olT. — R. v. 
CoSQRAVE Export Brewing Co., Ltd., 
R. John Labatt, Ltd., [1928] 
Ex. C. K. 103.— CAN. 


PART II. SECT. 2, SUB-SECT. 5. 

r (p. 414) i. Counterclaim for 

fraudulent niLsrcpnacnt/dion.] — Held : 
the connterclaim being bused not 
upon the contruct but upon delict, 
could not be dealt witii in tho action 
on tho contract —Smart r. Wilkin- 
son, 11928] 8. C. 383.— SCOT. 

sa. Action for uUmonu —Countervlaitn 
for dirorce.] -A claim bn* divorce may 
1)0 set up by a countcrcla unto an act ion 
for alimony. — SeHEKUEit v. SeiiEKREU, 
[1928] 1 W. W. R. 30f> ; 22 Sank. L. Jt. 
302. -CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

p. For ** Q. R. 29 S. C. .016,” read 
** rev8d., 29 S. C. R. 516.” 

PART III. SECT. 2, SUB-SECT. 4.— 
C. (a). 

■ 0 . Statute of LiniUalions.] -With 


n'speot to the application of Stul.. 
Limitations to a counterclaim it. i.s 
sufticieut for pltf. to prove that, tlm 
eountorclaim was burred \\lieTi it was 
pleaded. — R ekd r. Thikl, [1928] 4 
D.L.R. 72; [1928 1 ‘2 W. W. R. 1 15 ; 22 
Sask. L. R. 495.— CAN. 

se. Pcs judirafn.]- Davis v. Dwis, 
[1928] 3 D. L. K. 69 , |1928i 2 W. W. It. 
130 ; 23 Alta. i.. R. 555. CAN. 

PART III. SECT. 2. SUB-SECT. 0.— 
B. (a). 

652 xvii. .] -Stark r. 

TUtc’HELok, [I92.H1 1 1). L. R, 815; 
63 U. L. i; 135 CAN. 

PART III. SECT. 2, SUB-SECT. 9. - 
B. (b). 

8g. Discretion of :u<df/c.] — A ustin r. 
O’Kekee, fl928J V. L. R. 485 ; [1928] 
Argus L. R. 374. -AUS. 


mo 
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SETTLEMENTS. 

Part II. Creation and Construction of Settlements. 


17a. To be settled at attainment of majority. | 

- LAiNCi V. Laincj (1SS9), 10 Siiii. 81.5; 0 
}j. J. Ch. 48 ; 8 Jur. IJIO ; 59 E. II. 630. 

74a. Express estate given not enlarged by implica- 
tion.] -TiiEKmuDGK KiiJiURNE (1751), 2 
Ves. Sen. 233 ; 28 E. 11. 1.50, 1.. E. 

AniMtaticm^H : — Consd. Campbell r. Hardin^f (18:C), 2 JOiss. 

6: M. .‘iOO ; Veriilam Earfr. Oallnirsl (ISl.'i), Sim. .‘J71. 

Refd. Lvon i\ I'lftcbell l JMtidd. -107. 

83a. Gift followed by proviso against absolute 
vesting -Subsequent trusts not exhausting 
absolute interest.] - Whori* there was an 
absolute j^ift, followini by a ])roviso against 
ab.soliit(‘ vesting <te foj* retention of the funds 
by the trustees, ^ the subsiiciuent trusts 
did not (ixliaust the absolute interest, but 
there was a failure of those* trusts - Held : 
the proviso only had the elleet of (iulting 
down the absolute interests to the extent 
to which it was nec-(‘ssary to give effect to 
fJK‘ trusts <S:- no further-, k. the absolute gift 
a(!(;oi-dingly r(*mained. lie (/OHEN, Oohkn 
r, Eoiien (1915), 09 Sol. .lo. 239. 

86a. — Ambiguity.] — (Uiineh i:. CtADNeh (1800), 

29 Beav. 1 14 ; 3 L. T. 390 ; 7 L. T. 182 ; 
54 E. R. 570. 

134a, “For default of such issue.” )- -Doe d. 
Lees v, Fohd (1853), 2 E. & B. 970 ; 2 
(L L. R. 054 ; 23 L. J. Q. B. 53 ; 22 L. T. 
O. S. 184 ; 18 Jur. 420 ; 118 E. R. 1029. 

140a. “My own heirs whatsoever.”] — O oudon v. 
Gordon (1882), 7 App. Cas. 713, 11. L. 

146a. “Any husband who might survive her 

Whether applicable to divorced husband.] — 
A woman beneficiary under a settlement was 
given a i>ower of appointment “ for the 
benefit of any husband who might survive 
her.” The beneficiary married, & she 
exei-cised the power of a])i)ointment in favour 


of her husband in the event of his surviving 
her. Afterwards she divorced her husband, 
& she died without having been i*emarried, 
leaving her divorced husband surviving her : — 
Held : the power could be exercised only in 
favom* of a pei*son who was the beneficiary’s 
husband at the time of her death, & therefore 
the divorced liusband did not take under the 
exercise of the power. — BoswoRTiiiCK v, 
Clegg (1929), 45 T. L. R. 438. 

JnnotnHon : — Apprvd. Jic WilllaniH’ Settlement, Greenwell r. 

Humphries, 2 Ch. 3G1. 

146b. .] “Under a marriage settlement 

made in 1902 of propierty belonging to f^he 
wife, T>owcr was reserved to her in the event, 
wliich hapjiened, of there being but one child 
of the then intended marriage, to revoke 
th(‘ trusts of the settlement as to three- 
quarters of the settled funds & <;0 resettle the 
same for the benefit of any husband who 
might survive her, but so that he should not 
take more than a life interest therein, & any 
cluld or other issue of a future marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1923 the second 
marriage was dissolved upon the husband’s 
petition, & the wife again remarried. She 
died in 1928, leaving her first, second & third 
husbands sui-viving her : — Held : the second 
husband, although he survived his former 
wife, was not entitled to any interest under* 
the appointment of 1908, as he had ceased 
to be her husband on the dissolution of the 
marriage. — He Williams’ Settlement, 
Gkeenwet^p. Humphries, [1929] 2 Ch. 361 ; 
98 L. J. Ch. 358 ; 141 L. T. 579 ; 45 T. L. R. 
541 ; 73 Sol. Jo. 384, 0. A. 

Amiotation Apld. IJoHwurthiek r. Clogg (1U2U), T. L. ll. 


Part III. — Contracts for Settlements. 


165. Add, Aruiotahon : — Refd. Chaney v. Maclow 
(1928), 97 L. .1. Ch. 349. 

180. Add, A H'noialion : Mentd. Re Grove-Grady? 

Rlowden r. J.awrence, [1929] 1 Ch. 557. 

203. Add. AH)Hjfa1i(ni : - -As to (2) Apld. Re 
Marshall, Gi-aliam v. Marshall, [1928] Ch. 661. 

204a. — .| - Johnstone r. Mappin (1891), 

00 L. .1. Ch. 241 ; 04 L. T. 48. 

291. Add. A7uiotatio7i : -Mentd. Re Price, [1928] 
Ch. 579. 


386a. .] — Otway v. Braithwaite (1079), 

Cas. Temp. Finch, 405 ; 23 E. R. 221. 

533. Add, Annotatioji : — ^Refd. Re Smith, Franklin 
r. Smith, [1928] Ch. 10. 

535. Add. Armoiafion : — Apld. Re Smith, Franklin 
V. Smith, [1928] Ch. 10. 

583. Add. Annoiation : — ^Refd. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 


the next of kin of settlor.— JF?e Mac- 
Donald’s Setilement, O 'Callaghan 
V. O’Callaghan, [19281 V. L. il. 421 ; 
[1928] Ai-gus L. R. 148. — AUS. 


PART II. SECT. 3, SUB-SECT. 3.—E. 

■a. The nghf 1— A HeUlt-iuiMit 

provided that, in certain events the 


settled lands should revert to “ the 
right heir of (the settlor) & his or her 
heirs &; assigns for ever ” : — Held : the 
words ** the right heir ” designated 
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Part V.- Consideration for Settlements. 


736. Add, Atmolation : -Refd. I’ap/idopuulos r. 
Paimdoponlos (1929), 40 T. L. it. 44. 

74.0a. .] -K. V, E.[(1893), 37 Sol. Jo. 250. 

740b. Cohabitation without marriage for several 
years.] — By a settleinent executed in 1877, 
in consideration of a then intended niarilage, 
it was declared tliat a sum of stock, th(‘ 
property of th(' intended wife, which liad 
been transferred by her to two t rustees, should 
be held by them on trust for llie benelit of 
the intended wife, the int-ended iiusband, A: 
the issiKi of the intended maiTiage. The 
marriage was not solemnised, V)ut» t he part.U‘S 
(johabited without^ iriarriage, ifc t}iT*e(' children 
wei*e born. In 1883 an action was lirouglit 
by tlie fat.her ^ motlnu* against- th(* trustec^s 
of the settlement, to oiitain a ti*anster of 


the fund to tlir motiier : Held: the con- 
tract to mari'v Juid b(‘eii absolutely put an 
(‘ud h), tV t,h(* et . ( ould ordi'i* the stock to be 
transterivd to tlie l;ul\ . IOssery r. (U)WLAiil> 
(ISSI), 2d (Ui. I). 191 ; 53 L. J. Vh. Obi ; 
51 J.. T. 09 ; 32 \V. \l. 518. 

AmutUtiutn : Apld. K. r K. (IKSilJ). IIT Sol. .To. 250. 

770. Add, A)i)\otario}i : — Mentd. Royal Exchange 
Assce. V. Ilojx*, II92SJ (Ji. 179. 

803a. lU ifHows r. (lUKENWooj) (1849), 4 

V. A V, Ex. 251 ; 5 .) iir. 384 ; MU) E. R. 999. 

803b. .] — Tile l-i‘ust-(‘(‘s \ rcsiui </u(' trust 

under a voluntary settlement- cannot compel 
the sett-loi* t-o iiei'fonn any further act than 
lie has aln^ady done to I'tuidtM* such a settle- 
ment oporativ(‘. lh.:xiN(J v. Waue (JS5t)), 
22 Bea\. 181 ; 4 W. R. 523 ; 52 E. R. 107S. 


Part VI. — Rectification and Variation of Settlements and 

Articles. 

875. Alter this case add: — 

Effect on construction of referential trusts.]— AVr Trusts, No. 49;{a, j)os1. 


Part VII. Revocation and Avoidance of Settlements. 


897a. By subsequent sale of settled property.] 1 

— Held : the selling out of th(‘ settled stock j 
did not amount to a virtual revocation of 
the set-tleimuit. — Blac kwellc. AVood (1831), 

1 L. J. (!h. 35. 


913a. .| - (juv V. Dormeh (1077), T. Raym. 

295 ; 83 E. R. 152. 

.iu notation'^ — Consd. ‘1. Nowdl r. Peake (JS2.')), 2 

Itjny: -107. Reid. x Moimtagiio’K (Jawc o 

das in r!h. .>.5. 

938a. .] JiAMCEirr v. Lajvipekt (1789), 

J Ves. 20 ; 39 K, R. 219. 


Part VIII. — Beneficial Interests in Personalty. 


1011a. .] — By the second clause of 

marriage articles, it was agreed, tliat a sum 
should be settled on the wife, not stating how, 
& the husband renounced his marital right 
over it during the coverture. Tlie fourth 
clause provided that, in case of her death 
leaving issue, it should belong to the husband 
A children successively ; the Pfth gave her 
a jiower of apiiointment, if slie died without j 
issue ; & the sixth jirovided that- the income 
should, “in all cases,” bfdong to the husband ' 
during his life. There was no express life j 
estate given t o the wife : — Held. : the wife, i 


l)y impliciit-ion, took an immediate life estate 
to lux- separate use.- Byam v, Byam (1854), 
19 Beav. 58 ; 24 L. J. Ch. 209 ; 1 Jur. N. S. 
79 ; 3 R. 95 ; 52 E. Li, 270. 

.iunttiaHon. : Mentd. Itc Smilli, Eastick v. Smith, riiiOT] 
I i:i!t 

1054. Add, Annotation : — Apld. Re. Gooch, Gooch 
Gooch, [1929] 1 Ch. 740. 

1059a. Application of accumuiations during 

minority.] — (iertain pi*of)ert>^ was vested in 
th(* Public Trust.ee undoi* a sett-li'iiiont, wlu're- 
by tlie settlor directed him after her dt'cease 


PART V. SECT. 6, SUB-SECT. 3. 

768 i. -- - Senior must (to ererifthum 
necessary to trartsfer vrn'pertii ,\ — In 
order t-o confltltiite a vafld & offcciive 
voluntary aottlement Ijinding’ upon the 
Hcttlor, he must have done overythlnp: 
which, accordinw: to the nature of the 
pi^operty compriHod in the suttleinont, 


wan iinceHsary to In- done to Ti-iniKft'i- 
the property either to the ptnwmH for 
whom he intcmlB to piovido, or to 
a tniHtee for the puipoKCS of the Hcttlo- 
inent, or have deolanxl that ho hiniHelf 
holda it in trust f€>r Bu<;h purposes : 
& the expression of a mere executory 
intention to create a trust, or voluntary 
agi’ecniont to do so is insuflloiont for 

111K 


such purpose U\Mii/roN r. IZAiin, 
|1‘)2‘.M N. Z. L. ll. 4<>S N.Z. 


PART VI. SECT. 1, SUB-SECT. 4. 

mi. -- Mtstale SuJJlriency of 
eoideuec 1 (Joonwiv v. Royal Trust 
(To., 119281 1 P. L. R. 309 ; 39 13. O. R. 

113. CAN. 
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to pay the incuino to the tenants for life I 
tlieroin mentioned, & directed that after | 
tlie death of any tenant for life the share 
of til at tenant for life sliould be held in trust 
foj* the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor, A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
ajiplicatioii of the accumulations of income 
of the share of the tenant for life who died 
m the lift‘time of tlie settlor, ha\dng regard 
t(» th(‘ facits that (a) no grandchild of the 
sel/tlor had attained the age of twenty-one 
years, or being female had married, at the 
deat h of the* settlor ; (b) one of the grand- 
children of the settlor was born after the 
dates, wdien two of such grandchildren had 
attaintMl the agti of twenty-one years, & 
(c) a giandchild of the settlor, w^ho smwived 
the settlor, died under the age of twenty-one 
years : Held: (1) the property from which 
tlw; accumulattid income arose must be 
i’('gai‘d(‘d as the share to wdiich the infant 


Digest Supplement, 

would become ultimately entitled, even 
though that share might be reduced by re^on 
of other members of the class coming in^ 
existence ; (2) the share of the grandchild, 
who had died under the a^c of twenty-one 
years, which had been provisionally assigned 
to that grandchild, ought to be treated as 
not having been properly assigned, that 
portion of the money which had accrued while 
the infant was a member of the cla^s, & 
w hich liad not been applied in the mainten- 
ance & edu(iation of the infant, ought to be 
reassigned amongst the other persons who 
were at that time members of the clap ; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
regard to Conveyancing Act, 1881 (c. 41), 
s. 43, & Trustee Act, 1926 (c. 19), s. 31. - 
Ac Kino, Public Tbustme v. Aldridgk, 
[1928] Ch. 330 ; 97 L. J. Ch. 172 ; 138 L. T. 
641. 

1071a. .] Peck v. Parrot (1749), 

1 Ves. Sen. 236 ; 27 E. K. 1004, L. C. 


Part IX. — Beneficial Interests in Realty. 


1260. Add. Avnviaiioii :■ - TAsiCi* Ac Williams’ 
Settlement, Greenwell v. Humphries, [1929] 
2 Ch. 361. 

1526a. Sale of lands charged to pay debts — 

Charge on other lands of settlor.] — L eoii v . 
JjEGH (1846), 15 Sim. 135 ; 60 E. B. 668. 

Anm)tcUiari : — Reid, lit' Saiindora-Duvlc's, Saiinders-Davlos 
V. Satiiidors-Davios (1S87), 56 L. ,1. Ch. U)2. 

1604a. — — .]— Stawell v . Austin (1677), 

2 Bep. Cii. 125 ; 21 E. K. 635. 

1779a. .] -AVarman v . Seaman (1675), 2 

Cas. in C’l). 209 ; hYcem. Ch. 306 ; Poll. 112 ; 
Cas. /cmp. Finch, 279 ; 22 E. B. 914 ; sub 
nom. Seaman v . Warman, Freeiu. K. B. 306 ; 

3 Keb. 544. 

.innoiaiions : — Refd.Lyon v. MiUhcll (1810). 1 Madd. 407 ; 
Hr Sv>noh Trusts, Kx p. Wynch 0 8ii4), T) J)o G. M. ic G. 
188 : Koddy v. FilzgTL-rald (1858). 0 U. L. Cas. 823. 

1786a. — - Conditional gift.] — By marriage settle- 
ment, C., the husband, in consideiulion of 
the intended marriage & of tlie fortune of S., 
tiic wife, to which C. was to become entitled 
on the marriage, released land to the use of 
liiiiiself in fee until the marriage ; &, after 
the mari’iage, to the use of himself for life ; 
rtuuaindei* to trustees to preserve contingent 
remainders ; A, after the decease of C., in 
case S. should survive him, to the use of S. 
for life ; remainder to trustees to preserve 
contingent remainders ; &, after the decease 
of the survivor of C. & S., in case there should 
be only one child of the manlage, then living, 


& no other child then dead leaving issue, 
to the use of such child in fee ; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of C. & S., or any child or children then dead 
leaving issue, then to the use of all such 
children of C. & S. & such children’s children, 
respectively, for such estates as C. & S. should 
jointly apj)oint, &, in default of such appoint- 
ment, as the survivor should appoint : 
in default of such appointment, to the use of 
all the children of the marriage as tenants 
in common of the heirs of their respective 
bodies, with cross remainders ; & “ for 

default of all such issue,” to the use of four 
brothers & sisters of S. as tenants in common 
in fee. S. survived 0. : there were two 
children of the marriage, of whom both died, 
without leaving issue, in the lifetime of S. 
No appointment was made : — Held : the 
remainder to S.’s brothers & sisters took effect, 
as it was not a limitation in remainder after 
the determination of the estates given to the 
children as tenants in common in tail by the 
limitation immediately preceding, but w^ 
an independent limitation to take effect in 
case there were, at the time of the death of 
the survivor of 0. & S., no issue in whom 
any of the previous limitations could vest. — 
Hoe d. Lees v, Ford (1853), 2 E. & B. 970 ; 
23 L. J. Q. B. 63 ; 22 L. T. O. S. 184 ; 18 
Jur. 420 : 2 0. L. R. 664 ; 118 E. R. 3029. 


Part X. — ^Tenant for Life and Remainderman. 


1869. Add. Aunoiatious /lif to (2) Apld. ' He 
Robins, Holland v. Gillain, [1928] Ch. 721. 
Refd. Ac Conquest, Royal Exchange Assur- 
ance V. Conquest, [1929] 2 Ch. 363 ; lie 
Whitaker, Booke v. Whitaker, [1929] 1 Ch. 
662. 


1872. Add. Annotations: — As to (1) Refd. Be 
Wliitaker, Booke v. Whitaker, [1929] 1 Oh. 
662. As to (2) Dlstd. He Bobins, Holland v. 
Gillam, [1928] Ch. 721. Expld. Re Conquest, 
Boyal Exchange Assurance v. Conquest, 
[1929] 2 Ch. 353. 



Vol. XL.— Settlements. Cases 1873—2007, 


1873. For the existing paragraph substitute the 
following paragraph : — 

; — Testator, who died in 

1871, devised his real estate to his i-rustees 
upon trust to divide the income diu^ing a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
persons, amongst another (jlass of persons, 
their respective exors., atlmmistrators A: 
assigns ; & declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable. A:/ 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1925 (c. 20), all the cestuis qua vie were dead 
except one, «fe all the original paiticipanls 
in income were also dead exceyil. one, A the 
income for many yeai's had been distributed 
amongst their respective estai es or jissigns : ' 
Held : (1) the land was held in undivided 
shares within Law of Property Act, 1925, 
Sched. I., Part IV., par. 1. 

The trustees having received, through their 
surveyor, a notice from the local autliority 
that cert-ain premises, forming part of the 
trust estate, were in a defective condition, 
carried out the necessary repairs, temporarily 
paid the cost thereof out of the rents of the 
trust estate :■ -Held : (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne ; (3) the exj)enses should be borne by 
capital.^ — Re Kouins, iroin^Ni) v, Ojtjam, 
[1928] Ch. 721 ; 97 1.. J. Ch. 417 ; 1.39 L. T. 
393. 

Annolaiicmft : — As (1) Apld. Rc Houpo, Wostniinsler Bank 
V, Evorott, [1})2‘J] 2 Ch. 1H<». As io (IP Refd. Rc Concniesi, 
Boyal Exchange AHHoe. r. CoiKincHt. ri92J»l 2 Ch. 3r>3; Re 
Whitaker, Hooker. Whitaker, [1U29] 1 Ch. 602. 

1873a. Effect of Law of Property Act, 

1925 (c. 20), s. 28 (1).]— The effect of above 
sub-sect, is (a) to give to trustcH'S for sahi 
powers of management of land, including 
the repair & rebuilding of hous(*s, Ibe cost of 
which, by virtue of sub-section 3 of Settled 
I.and Act, 1925 (c. 18), s. 102, is payabhi 
out of income, & (h) to give power to trustees 
to make improvements which, under Settled 
Land Act, 1925 (c. 18), s. 81, coupled with 
ilie provisions of ScIkhI. III. thereto, can be 
paid for out of capital. Thereof ore wlH*r(‘ 
trustees have a choice of yrowers under above 
sub-sect., they should be guided in tlieir 
choice by the equitalile jirinciples laid down 
& applied in Re Hofrhkys, Freke v. Cahnadt/n 
No. 1869, & the language of the judgment 
in Re Gray^ Public Trustee v, W oodhouse ^ No. 

1872, is not to be construed as an authority 
for the contrary proposition. — Re (Jokqt est, 
Royab Exchange Assce. v. Conquest, 1 1929 J 
2 Ch. 853 ; 98 L. ,T. Ch. 441 ; 141 L. T. 685. 

1878a. Permanent structural repairs.] 

Dangerous structure notices were served by 
a local authority on trustees in respect of 
houses forming part of a trust estate. The; 
necessary work involved pulling down, re- 
building, & reinstatement of the houses : - - 
Held : the work involved stmctural re(‘(>n- 
struction of a jjermanent nature, A: that there- 
fore the co.st was to be provided for out of 
capital. — Re Whit a keu, Hooke v. Wititakei:, 
[1929] 1 Ch. 662; 98 L. .1. Ch. 312; 111 
L. T. 28. 

Annotatvm : —Avid, Rr Ooiuinost, Boynl Exulinuge Assct. 
V, OoTiqiicfit, [1920J 2 CUi. 


1878b. .] — Re Smith, Vincent v. Smith, 

[1929] W. N. 173. 

1884a. .] — Devise to A. tfe others on 

trust to ay)ply the rents in payment of certain 
debts, then to apply tluan for the l^enefit 
of A. for lif<» with remainders over, wilJi a 
<lir(‘cti(>n that A. should he allowed to occupy 
the pi‘(»mises, k(*(‘ping them in repair, A paying 
£190 prr (Duiuni, or such other rent as the 
trustees should think reasonable. A. was 
the only acting trustee. 11c continued to 
occupy the premises after testator’s death. 
Tliey w'ere afterwards ]>urnt down ; -Held : 
A. was bound to reinstate the inernises, & 
to pay £100 a year during tlie occupation 
aft er tlie ilre.--Ci{KG(} r. (Coates, Hodcjson v, 
CViates (18.56), 23 Heav. 33; 2 .Iiir. N. S. 
961 ; 4 W. U. 735 ; 53 E. IL 13. 

Aini()f(ftions ‘ - Apld. R( W illiaiii(‘s. An(lr(‘u r. Williariies 
(ISS.»), t li. 'r. I or> ; /kV Itradluook, Lock r. Willis (J8.S7), 
56 L T 106. Refd.Woodhon^^or. WalkordSSO), 5 Q. B. JI. 
401 ; B.iltlivany r. Walfoid (1SS6), Uli Ch. J>. 621. 

1891. Add. Amioialinn :_Refd. Re Weld-Blundell 
hastate, Mowbray (Lord) v Weld-Blundell 
(1929), 73 Sol. .Io. 585. 

1960a. Vested legacy fund -Payment post- 

poned.] — (1) The incom«‘ of a fund set apart 
to answer a legacy vest.(‘d but- not payable 
until a future (late falls into the residue as 
cai)ital, A: must, as between tin* tenant for 
life the remaindcTmau of the residue, be 
inv^ested. A' the inconu* only aiLsing from such 
investm(‘nt ])aid to tin* t(‘riant- for lih*. 

(2) The una))pli(‘(l incoiU(‘ of a fund set 
a,f)ait/ to answ(T an annuity payable at the 
disci’ctioii of trust(i(‘s belongs to the tenanti 
foi’ life of t-h(‘ residue^ as ineoiuo. -Re White- 
bead, l*FA(T>rK V. Lucas, 11891] 1 (3i. 

678; 63 L. .1. Ch. 229; 70 L. T. 122; 42 
W. K. 191 ; 38 Sol. .Io. 183 ; 8 Tl. 142. 

Annotafios • -anicrulh/, Refd. /»V llawkinK, White r. White, 
11916] 2 Ch. 570. 

1975a. — .] -In 1838 prop(‘rty was demised for 
a t erm det<erminabU‘ on the dropping of three 
lives, reserving a yearly rent- A: a horiot pay- 
abl(‘ on the dro])j)irig of each life, with a 
covenant- for pi'T jietual i*enewal at- a specitled 
line on the dropping of each life. In 1869 
the jiersons who iiad then beenme absolute* 
owners subj(5ct to the lease settled the 
])rop(*rty in strict settlement, giving to a 
trust(*e ami)l(‘ j lowers of management, with 
liowers to grant leases with or without 
covenants for renewal, Ao to ])erform any 
c,ovenant. for renewal previously ent-ered into 
by any previous owner, or by the trustee for 
t-be tinie being, so that in every such a,ppoint- 
inerit, lease or demise the best rent be reserved 
without taking any line or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, k on each 
occasion a heriot was paid & the lease* renewed 
liy the trustee at a fine in pursuance of the 
covenant : — Held : the powers giv^en t-o tiic* 
trustee did not affect the (pjestiun. A: th(i Ones 
A horiots were* casual jirofits payable (o the 
t-i‘narit for life. — B hiustouke r. Bimgstocjke 
( 1878), 8 Ch. D. 357 ; 17 L. .1. Ch. 817 ; 38 
J.. T. 760 ; 26 W. 11. 761, A. 
t tin of of tfm .- Refd. Re llo(J(*h, Sanders v. Hobscni, [1909 
1 (’h. SI 5. 

1976. Add. Aimotaiio)! : - -Menid. Malhitt r. 
St-aveley Coal Ac Iron Co. (1927), 138 L. T. 201. 

2007. Add. AnnofalinJi .-—Apld. Re Hates, Moun- 
tain r. Hates, [1928] Ch. 682. 
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Oases 2009a— 2209a. English and Empirk Diorst Stjpplemrnt. 


2000a. .] — Tll(^ directors of a co. owning & 

o])(irating steam trawlers, having sold some 
of tlieir vessels for sums largely exceeding the 
values at which they st-ood in the co.’s balance 
sheet, carried the proceeds to a suspense 
acc.ouni- afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
wert* capital payments not liable to income 
tax or super taA" : — //c/d ; not having been 
ca])italised by the issue of bonus shares 
increasing the t.ot;al cajiital, the payments 
W(‘r(" incoiruj receivable by the tenant for 
life dui'ing his life. — AV Batks, Mountain v, 
llATKS, I l02S1(^h. t>«2 ; 97ii. J.(^h.240; 

L. T. 1U2 ; 72 Sol. .lo. 46S. 

2020a. — .] -CALTiioitrE’s IjOed Wilt, ('ase 

{circa 17115), cited in 14 ^^cs. at p. 77 ; .‘tS 
E. 11. 150. 

Ainwtatian^ -Distd. Bu relay v. WainewriKlit (JS07), 14 
VcK. (K). Refd. He Bouoh, Sprout* r. Jiouch (1885), 29 
Uh. J). 685. 

2035. Add. ArinoUitions Distd. Re Bates, Moun- 
tain V. Hates, [102S] ('h. 082 ; Parker v. (Chap- 
man (1028), 128 L. T. 729. 

2090. Add. Aanoialion : -Refd. 7»V Sullivan, 
Dunkley v. Sullivan (1920), 45 T. L. H. 500. 

2127. Add the following pai-agraph : — 

If that sum had been six months’ intcTest 
paid by the* mtgor. instead of six months’ 
notic<‘ before repayment of the mtge. moneys, 
then it would have been payable to the 
tenant, for life (Nohtii, ,1.). 

2131a. Repayment of income tax.] ~Re Pui.poim>, 
PcrLFOiiD ??. Hyslop, [1929] W. N. 188. 

2157a. Benefits gained by compromise of ciaim 
against estate of testator.] -A claim made 
against the estat^i of testat.or was com- 
promised by the payment of a large sum 
several yeai's after test;ator’s death : — Held : 
the amount due for princijial interest at 
testator’s death must be treated as a dehf. 
due from his (‘st^fite, A the corpwn t, hereof 
reduc(Hl by that amount ; & any benefit 

gained to th(‘ estate by the compromise must, 
as between the persons eni itled to the corjtiis 
income thereof, bo apportioned in the 
ratio of the amount due from t(*stator at the 
day of his death, to the further amount 
calculated to have been due from his e.state 
at the timt* when the compromise was 
elh'.cted. — Maclaben v. Stainton (1807), 
\j. n. 4 E<i. 448 ; 15 AV. II. 974. 

2157b. Insufllciency of assets— Sums received on 
reaiisation.] —Testator bequeathed a legacy 
of £10,000 with interest from his deatli at- 
4 per cent, per to trustees upon trust 

to pay the income to certain persons during 
the life of one of them, <& after hei* death upon 
trust for other persons. Testator’s estate 
was insufficient for payment in full of his 
legacies, & the realisation of his assets 
occujjied several years : — Held : moneys 

from time to time received by the trustees 
ifc applicable to the legacy were divisible 
rateably Ix'tween capital &; income, so as to 
attribute to income £4 per cent, from testator’s I 
death on the amount attributed to capital. — I 


Re Tinkler’s Estate (1875), L. K. 20 Eq. 
450 ; 45 L. .T. Ch. 135. 

Annotation .—Refd. Rc Fowler, Lloyd v. Carr (1890), 45 
Cli. I). 629. 

2197a. Cost of rendering accounts for succession 
duty.] — Held : (1 ) the expense of fencing 

wastes lands granted to a. trustee for the 
benefit of the estate must be paid out of 
capital ; (2) the costs of rendering accounts 
for the succession duty, payable for the first 
equitable tenant for life, must be paid out 
of income . — (’owley Earl r. Wellesley 
( 1800), L. II. 1 Eq. 056 ; 35 Beav. 035 ; 11 
L. T. 245 ; 14 W. 11. 528 ; 55 E. II. 1043. 

nnotatinn^i : — Gmcrallt/, Montd. Hollywood v. Honywood 
(1874), L.U. IH Eq. .806; BriKKtooko r. Brigwlocke (1 878), 
8 (‘h. 1). .857 : Ellas v. Snowdon Slain Quarrlns Co. (1879). 
4 At))). Caw. 454 : Dashwood r. Maprniac, |1891 1 ,8 Cti. .806 , 
Hr Korneys Tynte, IOmucvs Tyiile r. Korneys Tynt^s [1 892 J 
2 (h. 211 ; He Maynard’s Settled EstatoH, [1899] 2 (8i. 
847. 

2197b. Calls on shares.] — Testator bequeathed 
residuary personalty to trustees upon trust, 
cither f-o continue existing investments or 
sell any j)art of the estate, & invest in certain 
stocks, shares bonds. He directed calls, 
if any, wliich, at or after his death, might 
be or become due in respect of shares for t he 
time being constituting i)art of his residuary 
personal estate, to be paid out of income : — 
Held : the direction applied to calls on 
i*ailway shares held by testator af- his death, 
but not to such shares acquired by tin* 
trustees. — B evan v. Watekhuuse (1870), 3 
Ch. D. 752 ; 40 Jj. J. Ch. 331. 

2202. Add. Annoiatioii : — An to (1) Refd. Re 
Wliitaker, Hooke Whitaker, [1929] 1 (’h. 
002. 

2203. Add. Annotation : — Refd. Re Whitaker, 
Rooke r. Whitaker, [1929] 1 Ch. 062. 

2204. Add. Annotation : — ‘Refd. Re Whitaker, 
Hooke r. Whitaker, [1929] 1 Ch. 002. 

2205a. Enlargement of canal, docks & harbour.] — 
Held : the expenditure was a charge on the 
corjfus of the estates comprised in the term. — 
Ri^ Bute (Marquess), Bute (Marquess) v. 
IlviiER (1884), 27 Ch. D. 190 ; ,53 L. .1. Ch. 
1090 ; 32 W. II. 990. 

Annotation: — Mentd. He Slade, Watson r. Wlthain (1918), 
87 L. J. Ch. 536. 

2205b. Cost of fencing waste lands.] — C owley 
(Earl) v. Wellesley, No. 2197a, ante. 

2207a. Liability for performance of covenants in 
lease.] — Testator, who had assigned during 
his life certain leasehold property, bequeathed 
by bis will other leaseholds &; the residue of 
liis property to tenants for life, with 
remainders over. The assignees of the lease- 
holds became bkpt., & the exors. of testator 
took a reassignment of those leaseholds. 
Liabilities having arisen under the covenants 
in the original lease, it was held that those 
liabilities must fall upon the corpus, &; not/ 
upon the income, of testator’s estate. - 
Allen v. Embleton (1858), 4 Drew. 220 ; 
27 h. ,r. Ch. 297 ; 4 Jur. N. S. 79 ; 6 W. II. 
272 ; 62 E. II. 87. 

Annotations : — Apld. He Owen, Slater v. Owen, [19121 1 Cli. 
519. Mpntd. Pitt V. im (1872), 26 L. T. 827. 

2209a. — Re Lorimer (1850), 12 

Beav. 521 ; 19 L. .T. Ch. 524 ; 16 L. T. O. 8. 
406 ; 14 Jur. 1120 ; 50 E. H. 1160. 


PART X. SECT. 4, SUB-SECT. 3.— Q, 

sb Company denting in lands of specific estate — Profits on sale.] — He YioiCBBS (1923), 54 0. L. R. 352. — CAN, 

lllfi 
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2209b. - — .]— A Slim of money havincj 

been ])aid into court under Trustee Relief 
Act, a petition wa.^ presented by the tenant 
for life for pa>unent of th(‘ dividends : — JJrhl : 
the corpufi of the fund was not liable to bear 
the costs of the appln. — /?r B\N(JLKY’s Tu itst 
( 1852), 21 h. .1. Vh. H75 ; IJ) J.. T. O. S. 2«b ; 
Itt Jur. «82. 

2209c. .J — BuTUKit’s Tuitst 

/1QKO\ 1 T... 004 

2222. For “ Wood’s Bstatk, No. 2211, pas/." 
substitute the following: " Wood’s 
Trusts (1870), L. H. 11 Kq. 155; 40 R. J. 
Ch. 179 : 2H L. T. 580 ; 19 W. R. 227." 
Annotatioti : — Consd. lit Kviiiis’ Tnifits (1S72), 2G L. T. (JS2. 

2243a. — — .| —Powys v. Bdaou.we 

(1854), 4 De (i. M. k, (i. 118; 2 Eq. Hep. 
1204 ; 24 li. J. Oh. 142 ; 24 L. T. O. S. 17 ; 
2 W. R. 700 ; 42 E. R. 582, E. O. 

.4/i.wo/«/io7?.s Consd. He Hot-chkys, Uroke r. Caluiady 
(18««), 32 Ch. T). 408 Refd. JiariK's v. Ddvvling (1881), 
44 L. T. 801) : lie Williatnes, Andrew v. Wlllianios (1881), 
02 Jj. T. 41 : Rr C^artwnprhl . Avis r. N^wvinaii (1880), 
41 Ch. D. 532: Rc Fromaii, Dmumd », Ntwvbnrn, lISDS j 
1 Oh. 28. Mentd. Warr(‘H r. HikIhU, Ri p. (halfivv (18(;(*). 
1 .lohn. & H. 1 ; Blackinoiv r. VVliilv, II8l)»j I Q. li 203 


2243b. Opposition to Bill in Parliament.] 

-/»*(■ Ormuod's Settled Estate, [1892 J 
2 Vh. 218 ; 01 E. .1. Vh. 051 : 00 E. T. 845 ; 
10 W. H. J90 ; 20 Sol. Jo. 427. 

Annofahnn^t • Refd. Orislnl’s (IVhmiuis) St-Ulod EsPiteM, 
118031 .; (3i. 101 : Rr L. (J. C^., Rjr p. 1 \'niiin(fl.on (1001), 
81 J. T. 808 

2254a. -Hawkins v. Hawkins (1820), (i 

E. .1. Oil. 09. 

Anm>i(ti)on . -Distd. Makin^^s r. Makinprs (1800), 1 J)e (1. F. 
A' ,1. 

2297a. Annuity fund Unapplied income.] - h*c 

WniTEiiEM), Peacock r . Lucas, No. J9U)0a, 
ante. 

2319a. Temporary investment — Apportionment of 
loss, j A sum of monc'v a]>])ointed to be laid 
out in a ])urcba.se to i-h(‘ use of A. for his life, 
rernaindei* to bis eldest sou, subjcnd. to i 
for tlie provision of younger chihb'en ; 
money i-o b(‘ let out m any i)ublic fund, Hll 
a convem(‘ni, purcliase found : if a loss 
hap])ens before the pui'cbase, it must be boi*n 
in an average. — (hiAM molts v. (hiAMHEUS 
(1720), Eitz-(E 127; 1 Ecj. (his. Ahr. 115; 
Mos. :;22 ; 91 L. H. (iSE J.. V. 

ui miotai mns - Expld. Ok»* r H«>a1h (17-18). 1 Vrs. Svn. 135. 
Consd. HiMilh r. Allinprloii (IS »(’»), (! Dc C. M A (i (»i:». 


Part XI. — Custody of Title Deeds. 

2358a. - -.1 Hauuod (’. Moon (1840), 8 E. I 2363. Add. Anitoiaiion : — Mentd. Thomas < 

O. S. 270. 1 119281 r>. 102. 


Part XII. -Express Powers in Instruments 


2896. Add, Annoialion Refd. Johnson i7. Clarke, 
[1928] Ch. 847. 

2398a. Sale to tenant for life.] —Where 

the trustees of lands in strict setthmient have 
a power to sell, with the consent of the tenant- 
for life, a sale by the trustees to the tenant 
for life will be held good. Howard v. 
Ducane (1823), Turn. & R. 81 ; 1 
L. J. O. S. Ch. 85 ; 27 E. R. 1025, U. V. 

Aniiotutimm : — Expld. Eluiid r. Bakvr (1807), 29 Boav. 137. 
Apld. DicooTisoTi V Talbot (1870), 6 Ch. ApP 32. Reid, 
(trover r. HiW'll (1827), 3 Hnss. 428 ; Una'iilaw' r Kjd);: 
(1841), 10 L. .1. Ch. 129 ; Beadon v. KiiiK (1852), 9 Harr, 
499; Bevaii v. Habgood (ISOO), 1 .lohii. A: H 222. 
Mentd. (hooper v. Emory (1840), 10 Sini. (109. 

2399a. — .] -Etsdell v. Ham- 

MERSLEY (1862), 31 Beav. 255 ; 0 li. T. 700 ; 
54 E. R. 1136. 

Annotations : ■ Apprvd. Alrxandor v. Mill^ (1870), (1 Ch. App 


124. Consd. Rt' CoojK'r. Coopor r. Sllprbt (1881), 27 Ch. D. 
5(15, llardaker '( . Moorhopst^ (1881), 2(1 Ch. I>. 417. 
Apld. Rt’ Bo<liii{j:frhl A llrnjiiixrf’ (\mha,rl, [18931 2 Ch. 
332. Refd. UaiT V A.-(}., 1 19201 A. (\ 239. 

2399b. Power to sell under subsequent settlement — 
Reference to former sjettlement — Ulterior 
to limitations therein.’’] : the ex- 

ju'ession “ ulterior to t h(‘ limitations therein ’’ 
nn*ant. ulterior in i)oint of posit-ion in the 
deod, A: not nltei’ior in point of time. - Morgan 
r. Hutson (1848), 10 Sirn. 224 ; 17 Ij. .1. Ch. 
4 19; 11 E. T. O. S. 2.28; 12 Jur. 8J2 ; 00 
E. H. 802. 

2476. Add. Anpoiatlon : — Mentd. (-urtis Mollat v, 
Whe(‘h*r, [1929] 2 Ch. 224. 

2570. Add. An}iotaHop : Refd. A.-(L v. Whisker 
(1928), 92 ,1. \\ 157. 


PART X. SECT. 8. SUB-SECT. l.-B. 

2320 ii. “ .1- Where a 

loss occurs imder a mtpre, of trust 
funds, tbo income of which is payable 
to a life tenant, the loss should he 
apportioned between the tenant- for 
life & the remalnd firman by ad dint? 
the amount actually realised from the 


security to the aTiiount t)f lutf'rrst 
theretofore reeeivf'd by the (.ruaut fur 
life & dividing: tb<‘ whole sum bedweeu 
the latter & the remamd«*rmaii in 
proport.ion in which Ihe^ would liavi* 
been entitled to share if 1h(‘ seeuriE 
had been paM in full, the tenant for 
life privliifi: ercflil. tor Ihe amounts 


already received.- Rr Plituu (189(1). 
27 O. H. 601.- CAN. 

PART XII. SECT. 3. 

n i. Rnirrr to reimn n<ni-tru.strr 

srcurif'ics.] Fofif) r. Fooo’s Tiutsters, 
119291 S. (Ct. ol 516 SCOT. 



Cases 2579— 2789a. English and Empire Digest Supplement. 


Part XIII. -Statutory Powers in 

2579. Add, Avuoiathtn : -Aienemlly^ Refd. He 
.ATistcn, ('ollins 'O, Martreits, j 1029J 2 (Jh. 155. 

2596. Add. Avnntahon : -Refd. Ue Draycott 
Settled Estate, [1928] Oh. 871. 

2597. For the existing paragraph substitute the 
following paragraph : — 

Settled Land Act, 1926 (c. 18), ss. 1, 2.]-- 

Land was, on Dec. 81, 1925. held by two 
pet*s(jns under a devise contained in a will, 
made in 1888, as joint tenants in fee simple 
absolutely, subject to a charge for £1,000 
cr’e.ated in 1 809 in consideration of marriage : — 
Held: (1) the land was settled land within 
Settled Land Act, 1925, ss. 1 (1) (v) A. 2, 
k it was cxcejded from tlie at)pli cation of 
JjSlw of Jh'operty Act, 1925 (c. 20), s. 86 (1) ; 

(2) there was nothing in the context to 
give to the words “ settled land in Law 
of Pro})erty Act, 1925, s 30 (1), any 

other meaning than that given by 
sect. 205 (1) (\xvi ). — Re OAun <te Houlhton’s 
(^ONTKAOT, [1928] Ch. 089 ; 97 L. J. Ch. 362 ; 
189 L. T. 478, a A. 

2598. Add. Citations L. J. Ch. 193; 189 

L. T. 59. 

2600a. Land subject to payment of perpetual 
annuity— Settled Land Act, 1925 (c. 18), 

s. 1 (1) (v).] — A peri>f'tual annuity, created 
voluntarily, is a T>ayment of a periodical sum 
for tlie “ benelit ” of the person receiving 
it within Settl(*d Land Act, 1925 (c. 18), 
s. 1 (1) (v). Therefore' land subject to such 
a cliarge became, on .Tan. 1, 1926, settled 
land.— He Attstkn, Collins v. Maiuiktts, 
[1929] 2 Ch. 155 ; 98 Ji. J. Ch. 884 ; 111 L. T. 
825. 

2602. Add. Ainioiaiion : — N.F. He Parker’s Settled 
Estates, Parker v, Parker, [1928] Ch. 247. 

2619. Add. A'iinotatlcm : Refd. He l*atten, West- 
minster Lank v. Caiiyon, [1929] 2 (di. 276. 

2632. Add. Atnioiatmi : — As to (2) Apld. He, 
Alston-lioberts-West’s Settled Instates, [1928] 

W. N. 41. 

2648. Add. Avnotatlo^i -Consd. He Patten, West- 
minster Dank v. (Myon, [1929 1 2 (Ui. 276. 

2652. Add. Amwtaiion : — Refd. Tfc Ackloni, Oake- 
shott r. Hawkins, |1929| 1 (-h. 195. 

2676. Add. Aruiotation : — Consd. He Kobins, Hol- 
land V. (lillam, [1928] Oh. 721. 

2679. Add. Amio1afio)i : —As to (2) Distd. He 
Stevens A Dunsbv’s Contract, 11928] W. N. 
187. 

2679a. Trust for accumulation of income for 

payment of mortgages.l — He Stevens & 
HuNSiiY’s (Contract, [19281 W. N. 187. 

2732. Add,. AyivotatioHs : - Consd. Re Patten, West- 
minster Hank v. (’arlyon, [1929] 2 Ch. 276. 
Refd. He Ackloin, Oakeshott IJaw’kius, 
[1929] 1 Ch. 195. 

2738a. Restriction on power of lotting.] -Testator 
by his wiU, dated Nov. 22, 1927, directed 
his trustee's to retain £8,000 & to apply the 
interc'st yearly in payment of the taxes, 
rates A repairs of his freeliold house, A he 
desirc'd that his aunt should “ have the use 
of it A my furniture free of cost for her 
occupation during her life or so long as she 
may requii e Hiem, but. without t he power 


Relation to Settled Property. 

sub-let the same or any part thereof. On the 
termination of her occupation the house is 
t-o be sold,” & from the proceeds, added to the 
above £8,000, certain specific legacies were 
given. He also directed that when the house 
had been sold, his nephew, G. P., should have 
the furniture : — Held : (1) the provision 

forbidding the tenant for life to sub-let was 
void imder Settled Land Act, 1925 (c. 18), 
s. 106 ( 1 ), & the provision requiring the house to 
be sold & the gift over of the proceeds of sale 
upon the termination of her occuj^ation was 
also avoided by that sub-sect., so far as that 
provision would operate in the event of her 
exercising any of her powers as tenant for 
life ; (2) the gift over of the £8,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, A was void, therefore, 
in so far as it had that tendency ; A that 
it should be read to take effect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life ; (3) in the event of her selling 
the house she wouhl not be entitled to be 
paid any part of the income of the £8,000 ; 
(4) she was entitled to the furniture during 
her life or until she ceased to occupy the house 
for any leason other than the exercise of 
her powers as tenant for life. — Hr, Patten, 
Westminster Bank v. Carlyon, [1929] 2 
Vb. 276 ; 98 L. J. Oh. 419 ; 141 J.. T. 295 ; 
45 T. R. 504. 

2739. Add. Annotation : — As to (2) Refd. Re 
Acklom, Oakeshott v. Hawkins, [1929 J 1 Oh. 
195. 

2739a. — — .] — By this will dated 

Jan. 4, 1918, the testator bequeathed his 
leasehold house, garden A grounds, ^V. Ot., 
together with the fixtures A fittings A all 
his furniture, pictures (except some), china, 
plate, linen, grand piano, A all chattels A 
other effects therein, to his truskies upon 
trust to permit his sister, E., to reside there 
after his death, if she should wisli to do so, 
A to have the Use A enjoyment thereeff during 
her life free of rent or other i)aymeni, A he 
gave to his sister the use A enjoyment of his 
said house, garden, A grounds, A everything 
(contained therein, for her life accordingly, A 
he directed his trustees after her death or 
during her life if she should not wish to reside 
or continue to reside there to sell the same 
(except certain articles therein), with power 
to postpone such sale as they might think 
l^roi^er, A divide the proceeds between certain 
charities. He died on June 26, 1918, A the 
lady entered into possession thereof 
immediately. In 1 925 she went abroad 
temporarily for the benefit of her health, the 
place being left in cliarge of servants, A she 
paid the Sched. A. tax. In 1926, owing to 
severe illness, she was prevented from return- 
ing to England, A the house was let by her 
from time to time, A she still paid Sched. A. 
tax thereon. In 1927 she sold the house as 
tenant for life or a person having the powers 
of a tenant for life, A shortly after the con- 
tents, other than the excepted articles, were 
sold by the trustees. On a summons taken 
out by the trustees asking whether she had 
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any, Sc, if any, what interest in the proceeds 
of s^e of the leasehold property & the income 
thereof : — Held : on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The jjower of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not therefore for- 
feited her interest in the proceeds of sale of 
the leasehold property or the income thereof. 
— Re Acklom, Oakesho'ti' v, Hawkins, 
[1929] 1 Ch. 195; 98 L. J. Ch. 44; 140 
Jj. T. 192 ; sub nom. Re Adelom, Oakshott 
V, Hawkins, 72 Sol. .To. 810. 

2747a. Of proceeds of settled land .] — He 

Patten, Westminster. Bank v, Carlyon, 
No. 2738a, ante, 

2772. Add. Annotation : — Generally, Mentd. Re 
Austen, Collins v. Margetts, [1929] 2 Oh. 155. 

2798. Add. Annotation : — Retd. Re l*rice, [1928] 
Oh. 579. 

2819. Add. Annotation : —As to (2) Folld. Re 
Patten, Westminster Bank v. Oarlyon, [1929] 

2 Oh. 270. 

2829. Add. Annotation: — Folld. Bernhardt v. 
Galsworthy, [1929 J 1 Oh. 549. 

2950. Add. Annotation : — Folld. Rc Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Bluridell 
(1929), 73 Sol. Jo. 585. 

2950a. — Express provision for proper preserva- 

tion.]- -AV Welu-Blitndej.l Estate, Mo w- 
miAY (Lord) v. Weld-Llundell (1929), 
73 Sol. Jo. 585. 

3032a. .] Re W^atson, Brand v. 

Oulme-Seymour, [1928] W. N. 309 ; 160 

L. T. ,lo. 139. 

3032b. Architect’s fees — Short occupation lease.] — 

Re Watson, II rand v. Oulme-Seymour, 
[1928] W. N. 309 ; 166 L. T. Jo. 439. 

3032c. Solicitors’ fees — Obtaining short occupation 
lease.]— AV Watson, Brand v. Oulme-Sey- i 
MOUR, [1928] W. N. 309 ; 166 L. T. Jo. 439. 

3046. Add. Amndaflons : —As to (1) Apld. Rc 
r5atchj)ool, Harris v. (Jatch]) 0 ()l, [1928] Oh. 
429. Consd. Rc Gaul A Houlston’s Contract, 


Part XIV. — Trustees 

3098. After tliis case add : — 

Jurisdiction of court -To appoint trustees of 


Part XV. — Land Held in 

3138. For the existing paragraph substitute the 
following paragraph : — 

Settled land.] — By the will of 

testator, who died in 1884, his real estate was 
devised to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, & after her decease upon trust to pay | 
same to or for the benefit of such of his two ! 
daughters, E. A M., as should be then living j 
& should for the time being be single 
unmarried in equal shares if more than one, 

&, when both s}u)uld be married upon trust as 
to both (capital as well as income for all 
testator’s children in equal shares. Test^ator’s 

J.8. 1121 


[1928] Ch. 689. Refd. Rc Parker’s Settled 
Estates, Parker v. Parker, [1928] Oh. 247. 
3047. Add. Citation 97 L. .1. Oh. 161. 

Add. Ann oia>t ions : — A.v to {i) Refd. 7A*Gaul& 
lloulston’s Contract, [1928] Oh. 689 ; Re 
Norton, Piririey r. Beauchamp, [1929] 1 Oh. 
<S4. 

3047a. — .] — On Dec. 31, 1925, certain 

land stood limited to th(' use of A. for life, 
A after his death, subject to certain jointure 
reiitcliarges for life, A subj<M*t to^ coitain 
]K)rtions which had biitm cliarged upon the 
estate, A vhich had bei^n further secured by 
the limitation of a l(*gal teiTii, to the use of 
trustees ujion trust for sale. Tin* S(44 lenient 
under v Inch th(‘ land so stood limited was 
a compound settlement/, consisting of various 
documents, including two deeds of 1911 A. 
1913. In due course a vesting deed was 
executed in favour of A. A. died on Dec. 4, 
1926, A probate, limited to tliC‘ settled land, 
was granted to the tru.stet‘s of tlu* compound 
settlement as his special representatives, on 
the footing tliat that settlement did not come 
to an end on his death. ’Phere were separate 
trustees of the two deeds of 1911 A 1913. 
Clause 11 of the 1911 decid gav'o to the 
trustees thereof all the ].oweis conferred on 
a tenant for lile by Settled Land Acts, 1882 
to 1890; — Held : (1) tJie vvlioh* legal estate, 
the subject-matter of tin* settlement, was 
not held iqion trust for sah^ ; (2) in view of 
clause 11 of th(‘ 1911 deed tin* trustees of 
the two deed.s of 1911 A 1913 w(*re persons 
on whom Settled Land Act/, 1925 U*. IS), 
s. 23 (1 ), conferr(‘d tlie jiowers ol a tenant for 
life. A/ they vvei-e stat-ut/orj owners under the 
compound settlement ; A whiTi they sold 
the land they would scTl it as statuto7*y 
owners A not as trust (vs for sale, A they must 
pay over tlie ju'oceeds of sal(‘ to the tTustiH'S 
of the conqiound setllenuMit. - Re Norton, 
J^INNKY V. Bjcau(^iiami‘, 119291 1 Oh. 84; 98 
L. .T. Oh. 219 ; 140 L. T. 348. 

Add. Annotation Folld. Re Shelton's 
Settled Estates, [1928] W. N. 27. 


of Settlements. 

settled land in Ireland .] — See Courts, Vol. 
XVI., p. 104, No. 42. 


Undivided Shares. 

widow died in 1889, A on tlie d('ath of E., in 
1927, questions arose as to the* respective 
interests of E. A M. A testator’s childi’en in 
the income A capital of the real estat/C. The 
ct. having decided that/ TL A M. were entitled 
to the income of the rt^al estate during their 
joint lives in equal shanvs, A ufion the death 
of E. her sister M. became entitled to the 
whole of the income during her sjunsterhood, 
A upon her marriage or death the whole estate 
would become divisible in e(iual shares 
b(‘tween the children of t(*stator, the further 
question arose whether, on Law of Pro- 
jierty Act, 1925 (c. 20), coming into force, 

71 
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the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under Sched. 1., Part IV., 
par. 1 (1), or in her or the Public Trustee 
under par. 1 (3) : — Held : (1) as the purposes 
of the ti usts of testatoi'’8 will were such as 
mii;lit continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 1925, 
coming into fo^’ce, by the effect of Wills Act, 
1837 (c. 26), s. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
E. & M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vested in possession ; 
(2) although their interests were not absolute 
interests, the (lase fell within Sched. I., 
Part par. 1 (1 ), flie real estate tliereupon 
vested in the trustee of the will upon the 
statutory trusts ; (3) when a case fell within 
par. 1 (1) it did not become* necessary to 
consider whei-her it fell within any of the 
subsequent sub-paragraphs. Rc Dawson's 
Settled Estates, 11928] Ch. 421; 97 
L. J.Cli.343; 139 L. T. 94. 

Annoi(iii(nn.s Ah to (2) Folld. Hv lianat. liody u. Barrat, 
11920] 1 Cb. Refd. Jic Robins, Holland r. Oillani, 

[1028! Gh. 721. 

3138a. .] — Testator, who died on 

June Ifl, 1881, leaving a widow & eight 
children, by his will gave all his estate to Ids 
wife iSt four children, whom lie appointed 
exors. & trustees, upon trust to pay his debts, 
etc., iV: bequeaf/hed the remainder of his 
personal effects to his wife the incjome 
of his freeholds leaseholds, subject to certain 
payments, tSf after her decease to pay such 
income to bis four sons & daughters in certain 
shares, which were to cease at death, with 
a proviso as to four quarterly payments to 
widows of sons, subject thereto, gave his 
esfate to the longest liver of his children 
absolutely. Th(* widow died in 1900, on 
tli(* coming into force of the l.(aw of Property 
Act, 1925, the deft. & daughter, who had 
since died, were the surviving trustees. All 
pai'ties intei’cst-ed in the estate now desired 
a sahi, the question raised by this summons 
was first, wiiether jiltf. A deft. R., the sur- 
viving trustee, were together tenant for life 
for tiie juH'jioses of the Settled Land Act. 
S(*condly, if it bo not settled land, whether 
the (*ntirety was now v(*sted in the surviving 
trustee, or in the Public Trustee on the statu- 
torv trusts: — Held: I jaw of Property Act, 
1925 (c. 20), Sch. I., Pt. IV., para. 4, added 
by the amending Act of 1926, was not 
applicable to the case; &, secondly, having 
regard to Wills Act. 1837 (c. 26), s. 31, & 
following Re Dau'son's Settled Estates, No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statuf-orv trusts. — Rc Baurat, Body v, 
Barrat, [19*29] 1 Ch. 336 ; 98 L. J. Ch. 74 ; 
140 L. T. 328. 

3138b. .] — Re Collins, Towers v. 

Collins, [1929] 1 Ch. 201 ; 140 L. T. 223 ; 
72 Sol. Jo. 779 ; sub nom. Re Collins, 
JowERs V. Collins, 98 L. J. Ch. 47. 

3139. Add, Citation 72 Sol. Jo. 86. 

Add. Annotations : — Consd. Re Robins, Hol- 
land V, Gillam, [1928] Ch. 721. Refd. Re 
Dawson’s S. E., [1928] Ch. 421. 

3139a. Land held under one & same settlement 

— Vesting in .trustees — Who are trustees.] — 


Where immediately before the coming into 
operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one & the same settlement, 
it vests in the trustees, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there are no 
such trust/ces then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts. — Re Catphpool, 
Harris v. Catohpool, [1928] Ch. 429; 97 
L. J. Ch. 181 ; 139 L. T. 17 ; 72 Sol. Jo. 226. 

3140. Add, Annotations : — As to (1) Refd. Re 
Robins, Holland v, Gillam, [1928] Ch. 721. 
As to (2) Refd. Bernhardt v, Galsworthy, 
[1929] 1 Ch. 549 ; Re House, Westminster 
Bank e. Everett, [1929] 2 Ch. 166. 

3143. Citation : — For the existing citation read 
No. 1873, an/e.” 

3143a. Only one trustee — Vesting of land in 

Public Trustee.] — Under by virtue of the 

will of a testator who died in 1921, & of 
suhsecpient dispositions, acts in the law 
events, the legal estate in certain fi-eehold 
land was, immediately before the commence- 
ment of the Law of Pi'operty Act, 1925, 
vested in two persons for their lives share & 
share alike, the legal estate in remainder 
expectant upon the lives of those persons & 
the life of the survivor of them being vested 
in a single trustee upon trust after the 
death of the surviving tenant for life to sell 
the land & divide the proceeds between 
the testator’s neyihews &; nieces. Upon a 
summons by the tenants for life, who were 
desirous of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act, 1925, the land 
was vested: — Held: (1) as immediately 
before the commencement of that Act the 
land was held at law At in c*quity in undivided 
shares, vested in possession,, k the entirety 
thereof was 8ottl(*d land, Law of Property 
Act, 1925 (c. 20), Sched. L, Part IV., para. 1, 
sub-para. 3, would apply, if there were more 
than one trustee of the settlement con- 
stituted by the vill, in whom the land could 
vest as joint tenants ; but that, as there was 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 
in the Public Trustee upon the statutory 
trusts ; (2) if, before tlie Public Trustee 

acc(*pted the trust, the present trustee (who 
before the commencement of the Law of 
Property Act, 1925, was the trustee of the 
settlement constituted by the will for the 
purposes of the Settled Land Acts then in 
force) appointed an additional trustee or 
trustees of that settlement, the land would 
vest in the trustees of tlie settlement as joint 
tenants upon the statutory trusts. — Re 
Price, Prk^e v. Price, (1929] 2 Ch. 400 ; 98 
L. J. Ch. 417 ; 141 L. T. 511. 

t 3143b. Appointment of additional trustee 

— Before acceptance by Public Trustee.] ^ 

Be Price, Price v. Price, No. 3143a, ante, 

3143c. .]— Immediately before the com- 

mencement of the Law of Property Act, 1925 
(c, 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
settlor At held upon the trusts of a marriage 
settlement which, in the events which had 
then happened, were for two daughters of the 
settlor in undivided shares absolutely : — 
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Held : as the personal repi*esentatives tlieii j 
held i-lie land in trust for the dauj^hters in j 
undivided shares vested in possession, the>' ] 
h(»ld it, after the A(;t came into force, upon i 
the statutory trusts, by vii’tue of Schcd. i.. 
Part 1\'., sub-para. 1 {b) of the Act, witli ' 
the result that th(‘ setllein(‘nt trustees were . 
not entitled, as, but for Part IV., they would ! 
be to call for a conveyance of the lej^al i 
estate ; but the personal re])resentatives 
held the land on trust for sale cV: were entitled i 
to sell the same, unb^ss the daujLchtei's ehic.ted 
to call for a conveyance. - lie Pousteu, ' 
SOMERVIJJ.E V, OJ.DIIAJM, [1929 j 1 Oh. 14(>; 
98 L. J. (h. 27 ; 1 tU L. T. 277 ; 72 Sol. Jo. 
7(U. 

Conversion.] -See h^c^uiTY, p. (HU, ISn. 

<S17a. a>?/c. 

3146. Add. AymolalioHJi : -Folld. AV lto]>ins, Hol- 
land i\ Gillatu, [192S] Ch. 721. Apld. lie 
House, Westminster Bank v. iOverett, 1I929| 
2. (h. 10b. Refd. Hariat, Body r. Barra!,, ' 
[19291 1 Ch. 330. 

3148. Add. (ydalhyns : 97 B. J. (h. 197 ; L!*>S , 

J.. T. 735. 

3151a. Application of Law of Property Act, 1925 : 
(c. 20), s. 34 — Land settled upon trust for sale ; 
- After specified period.] -The trustees of a I 
will, which came into operation aft.er the ! 
commencement of !h(' l^aw of Pro]>orty Ac!-, ' 
1925 (c. 20), W(*re djre(J*(Ml to stand possessed i 
of testat or’s i*osiduai*y ]*eal jxM'sonal estat-e ' 


upon trust to pay ont of the income thereof 
four life annuities, while any annuity 
remained ]>ayable t/o divide the surplus income 
a-mon^st su(9i of testa!, or’s grandchildren as 
should be livinu; foi- the period during which 
a-UA' annuity remained ])ayahle ; <te, on cesser 
of all l-hc annuities, to stand possessed of the 
residuary estate in trust for his grandchildren 
\ the issue then living of any then dead, as 
t,etian!,s m common according to the stocks. 
By a coilitdl power was conferred upon the 
trustees aft(T the exi>iration of five yeai’S 
from tlx' testator’s d(*atli to sell his residuary 
estat e oi* any paid, thereof by jiublic auction 
but not, by private contract. Upon a sum- 
mons raising quest, ions, wliet-hcr the trustees 
or t,h(' persons entitled to !lie surplus income 
until cesser of the annuities were the proper 
persons in whom th(‘ land ought to be vested 
l)y the exor. ; A, if the !-rustees were the 
proper persons, whether tb(' annuitants were 
|»ei*sons vJiose wishes ought t o be given ell’oct 
1,0 by the trusl-ees for sale : — Held : (1) the 

land was lield in equity in undivided shares ; 
(2) the land was d^visc'd in undivided shares 
within Law of I’ropcTty Act, 1925 (c. 20), 
s. 34 (3), witli the result t hat it was devised 
to the trustees, who v'ero trustees for the 
purposes of !,h(‘ Settled Band Act, 1925, 
upon the statutory trusts ; (3) those trus- 
tees were the persons in whom the land 
ought t o be vested. - AV House, Westminstek 
Bank v. Everett, [1929] 2 (Hi. 160; 98 
B. .1. Uh. 3K1 ; 141 I.. T. 582. 


Part XVI. Resettlements. 

3171. Add. Antiolation : (ieHerallt/, Refd. fie Barker’s Settled Estates. Barker v;. Barker, | I928J Ch. 247. 
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SEWERS AND DRAINS. 

Part I.— Sewers and Drains for Sanitary Purposes. 


19. Add. Annotafion : — Distd. Clark Epsom 
K. 1). C., [1929J 1 Ch. 287. 

19a. .] — Pltf. was the owner of a house &. 

grounds on the X. estate, a leaseholder in 
1900 freeholder since 1920. Down to 
1912 there was no drainage system for the 
estate, but in that year a system was 
e.stablished , wliich so far as affected this 
projjerty was called “ the northern system,” 
by tlie then o’wners of t-h<j estate with an 
(‘ffective oul-falJ, but without any reference 
t^o tlie local authority, which was maintained 
siiifte 1920 }>y means f)f contributions from 
pro])erty ovvn(irs to the owner t)f the part 
wliore the disposal -works were situated. 
Erom the*se works tlie effluent yiassed into 
the river M but owing to the filter bed ceasing 
to function, ])ollution of tlie river occurred, 
& this outfall being stoiipcd by the action 
of the n^liames Conservancy, the eflluent 
was now carried over the adjoining Land. In 
an action by pltf. for a declaration that the 
syst-(‘m vc'sted in defts. that th(‘y were liable 
to maintain it. : —Held : the line of pi]Kis 
which cominunic-atod with the disjiosal works 
was a sewer which vested in the local 
autliority, hut the remedy of pltf. wa^ to 
appeal on belialf of the whole of the persons 
in the district to the Miuistrv of Health 
under P. H. Act, 1875 (c. 55), s. 299.— 
CiAUK V. Epsom Kuuai. OouNcaL, [1929] 
1 Ch. 287 : 98 L. .1. Ch. 88 ; 140 D. T. 240 ; 
92 J . P. 07 ; 45 T. L. K. 1 Oti ; 27 J^. G, H. 828. 

107. Add. An'Holalton : — Refd. Clark v. Epsom 
K. 1). C., 11929] 1 Ch. 287, 

148. Add. Ainioiat'ion : — Refd. Clark ik Epsom 
P. J). (1., [1929] 1 Ch. 287, 

158. Add. Ainioial'ion : — Refd. Clark v. Ejisom 
P. D. (L, [1929] 1 Ch. 287. 

181a. .] — CnAKK V. Epsom Pural Council, 

No. 19a, aide. 

197a. Sewer laid above ground -By private 

owner — Maintenance by local authority.] 

Defts., who were the urban sanitary authority, 
served notices, under Public Health Act, 
3875 (c. 65), ss. 23, 30, upon the owners 
of a row of Jiouses within the district requiring 
them within a certain time to provide water- 
closets in the houses & to connect the same 
with the main sewer. By arrangement 
among the owners the work was carried out 
by the owner of two of the houses, one of 
which was occupied by pltf. A six-inch 
earthenware pipe was laid through the 
gardens at the backs of the houses to receive 
Hie drainage of eacli house & to discharge 
into the main sewer. This pipe was laid 
underground until it came to the garden 
of the house in which pltf. lived, where, 
owing to a fall in the land half the pipe 
appem'cd above the ground. About three 
years after the pipe was laid pltf. in going 


down her garden slipped on the pipe & was 
injured. In an action against the urban 
district council to recover damages for the 
personal injm*ies so sustained, the pipe 
being a “ sewer ” which was vested in them, 
the jury found that the sewer was constructed 
so as i/O be dangerous to the occupants of 
the house, that defts. had notice of its 
dangori)us condition, & were negligent in 
not obviating the danger : — Held : as deft, 
council would have been entitled, if they 
iiad themselves constructed the sewer, to lay 
it above ground, they were not guilty of any 
bre.ach of duty in maintaining the sewer in 
the same condition as it was when laid, <fe 
were therefore not liable to pltf.-^ Morris v. 
Mynyddislwyn Drban Council, [1917] 
2 K. B. 309; 8(5 T.. .1. K. B. 1094; 117 
D. T. 108 ; 81 .1. P. 201 ; 15 I.. G. R. 453, 
C. A. 

250. Add. Ciialion:~m L. G. R. 174. 

304a. Reconstruction of drain — What amounts 
to.] — The L. O. O. made a bye-law that a 
jierson wlio should entirely or partially 
reconstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed woik, with the proviso that plans 
should not be requii’ed in the case of any 
repair which did not involve the entire 
reconstruction of Hie pipe or drain ; another 
byc-law as to ventilation, which was to apply 
to every jierson who should reconstruct in 
an (existing building any pipe or drain com- 
municating witli a sewer. Premises situate 
in Hie metropolis were drained at- Hie rear 
by a line of pipes which took the surface 
water drainage of the premises through two 
gullies in the yard & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete tfe was not ventilated, &- the 
di'ain having become a nuisance, notice was 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which were defective or broken, 
A: relaid the drain in the same line upon a 
foundation of concrete. He put in four new 
lengths of yiipes a new gully &- connection, 
rejilacing in the drain one old pipe Sc gully 
only. Sc leaving in the ground an old piyie 
which was not defective ; — Held : the work 
done to the drain was a “ reconstruction ” of 
the drain, Sc not merely a “ repair ” of it, Sc 
Hiat the bye-laws applied. — Agar v. Nokes 
(1905), 93 D.T. (505 ; 69 J. P.374; 3 L. G. R. 
1168, D. C. 

319. Add. Annotation : — Distd. Grant v. Derwent, 
[1928] Ch. 902. 

319a. Liability of owner requesting local 

authority to lay connecting pipe.] — Subject to 
the rights of a corpn. as highway Sc sewer 
authority, pltf. owned the soil of a public 
road with a sewei; therein. Deft.’s property 


PART I. SECT. 1, SUB-SECT. 1.— A. 

IVhctlK^ drain or srwer.] - Swkkney v. Ltsnaskea. R. D. C., [1929] N. I. 119. — IR. 
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abutted on this road, as well as on another 
sewered road, & he was entitled under 
Public Uealth Act, 1875 (c. 55). s. 21, to 
cause his drains to empty into the corpn.’s 
sewers, on giving proper notice & complying 
with regulations. At deft.’s request k, 
acting under t^heir local Act, the corpn. 
connected deft.’s combined drain with the 
sewer in pltf.’s i*oad, carrying the connecting 
pipe through a small portion of pltf.’s 
subsoil : — Held : the corpn. ‘s acts were fully 


Part III.- Sewers under 

351. Add. Annolalion : — Mentd. Ormond Invest- 
ment Co. V. Betts, [1928] A. (\ 143. 


justified by the h>cal Act, even if not by Public 
Health Acts, A whatever right for compensa- 
tion pltf. miglit ]iav(i against tlie corjm. for 
damage sustaint*d by reason of tlie exercise 
of their statutory i>owers, lie Iiad no cause 
of a(di<iii against d('ft. for re(|uesting the 
corpn. to exi'irise tliose powei's. - Ghant 
Deuwknt, [1929] 1 Ch. 390; 98 L. .T. Ch. 
70; 140 L. T. 330; 93 .1. P. 113; 73 Sol. Jo. 
59 ; 27 L. G. B. 179, C. A. 


Commissioners of Sewers. 

403. Add. An)}(>i<th(>rt : --Refd. (Ji'aigola Merthyr 
Co. r. S\A'aiisea (’or})iJ., [19281 Ch. 235. 


Part IV. - Sewers Rate. 


447. Add. Annotation : — Mentd. R. v. Southam]>- 457. Add. 
ton County Conlirming Committee, Ex p. G. T. 1 

Slade, [1929] 1 K. B. 203. 


('iialnnis G. .1. K. B. 13; 138 


PART III. SECT. 1, SUB-SECT. 2. i 

b i. — iVIoKiLi^i* 

Township Coiipn. r. JjOoan Township 
OonpN. (Out.) (1899), 29 8. 0. li. 702. - 

CAN. 

0 i, — Time for making ditch.] 

— MuiiUAY V. Dawson (1867), 17 0. 1’. 

5 88. —CAN. 

PART in. SECT. 1, SUB-SECT. 3. 

d i. .]"-Andj5UTon Township v. 


Malden Colchkhtek Soimi To\n\- 
HHIPS (1912), 23 O. VV. 1{. 320; 

4 O. W. N. 327 ; 8 D.L. R.812. CAN. 

d ii. ' S\k\ja. 

WrmoN & S.uiM \ (I9J3), 2i 

O. W, li. 817 ; 4 D. W. N. ; 12 
D. L. K. 848.- CAN. 

sb. Appeal from jtticc vu'iccr,]— 7i’t 
MtT)ONALL> Ac (U'lTANAeil (1870), 30 
IJ. C. 11. 432. CAN. 


sc. .1 /it OOWU'KII & lllCHAllDS 

(I90.0, 1 n . li. li. DD.’ CAN. 

se. A Irani amhr l)iich(» tf* IValir- 
1 roiir.scs Art Mho mag enjorrr.] - Tlio 
I puicliaMV ol land fieni an owiu'i* ^\ho 
\\aM a j)ail\ to proraadings nndiT 
Act in r(‘siK“ct of that land is cntilhal 
to cnfoicc the auard.- l)Ai/roN r. 
'roWNSIllP OF Ashfield (1898), 20 
A. J{. 303. CAN. 
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Case 689a. English and Empikb Digest Supplement. 

SHERIFFS AND BAILIFFS. 

Part V. — Powers, Duties, and Liabilities. 

639a. .| ‘An aiiomey, who is arresied j case. — Noel v, Isaac (1835), 1 Or. M. & Jl, 

on a writ of cannot maintain an action 753 ; 6 Tyr. 370 ; 4 Ij. J. Ifix. 50 ; 119 E. R. 

of tr(is])ass ajjfainst pltf. A tlic oflicei* for such 1284. 

arrest : Ins only remedy is an action on the taiion : — ^Refd. Newton v. (lonstahJe (1841), 6 Jur, 317. 

PART 11. SECT. 3. 

sa. Special bailiffs — Jurisdiction confined to count p where rcsidmo.\ — Dkvine v. Carson & Co., [1029] N. I. 26. — IR. 

PART V. SECT. 6, SUB-SECT. 7.— J. (a). 

e i. .]— Higoins v. Macdonai.d, [1928] 4 1). L. 11. 241 ; [1928] 3 W. W. R. 115 ; 50 Can. Criin. Cas. 363.— CAN. 



Vol. XLI. - Cases 80-1696. 


SHIPPING AND NAVIGATION. 

Part I. — In General. 

30. Add, Ajmolniio'ti : — Mentd. Smith, Hogg v. Jiamberger (192S), 97 L. J. K. B. 725. 


Part II. — Ownership and Control of Ships. 

177. Add, Am}o1aiiu}t : — Refd. Aron v. Miall 384. Add. An uniat ion As in (2) Retd. News- 

(1928), lo9 1 j. T. 5(i2. holme Bros. r. Boad Transport <S6 General 

Insce. Co., [1929] 2 K. B. 250. 

194. Add. Annolaiion Mentd. He Stanton, F. ite 493. Add. Annotidion Retd. Kerr v. Marine 
E., Ltd., 11929] 1 Ch. 180. Products (1928), 44 T. L. H. 292. 


Part ill. — Master, Officers and Crew. 


614a. Protection of open hatchways — Breach ot 
statutory duty — Effect of contributory negli- 
gence.] — PI tf. was a coal trimmer, in pro- 
ceeding to his work on defts.’ ship along a 
passage-way which J)e was entitled to go 
along, lie stumbled cV fell down an o]»en 
hatchway into one of the holds of the ship, 
<S: was injured. Ho .sued defts. for damages, 
basing Ids action on a lireach of a statutory 
regulation made under 1894 Act, which prei- 
vided for the fencing A. protection of open 
hatchways on ships : ll(dd : pltf.’a own 
(jontrihiitory negligence was an answer to 
his claim against^ d(‘fts. based on a bi'each of 
statutory duty. — Dkw v. United Bkiti.sh 
8.S. Co., liTD. (1928), 98 L. .1. K. B. 88 ; 139 
L. T. 628 ; 17 Asp. M. L. C. 513, V, A. 

685. Add. Annotations A.v to (3) Retd. First 
Kussian Insce. v. London t.(ancashii’e Insce. 
11928] t/h. 922. to (4) Refd. First Kussian 
Insce. ?7. London & Lancashin* Insce., [1928] 
Oh. 922. Generally. Refd. The Pencloxie, 
[19281 P. 180. Mentd. May May, [1929] 
2 K. B. 380. 

932a. K. V. Waix (1890), 112 

0. C. Ct. Oases, 880. 


932b. — .J — K. r. PriibLtPS, etc. 

(1891), 113 (!. O. Ot. Ceases, (‘22. 

935a. Whether condition precedent to hearing 

of complaint.] — A complaint was made before 
justices by the mastiM* of a British ship 
against six stiaiiien ft)r continuing to neglect 
duty, contrary to 1894 Act, s. 225 (1) (c). 
No entry of the oHence had been ma.de 
in the ofTicial log-book, <V the justices 
dismissed the complaint on this ground for 
want of jurisdiction : -- //c/d ; the making 
of the entry in the oflicial log-book was not 
a (‘condition precedent to the hearing of tho 
complaint. Even whore no entry of an 
oflence had been made, A there had con- 
sequently been default under the section, 
the ('ourt was not without jurisdiction to 
proceed. The elTect of 1894 Act, s. 228 (d), 
was to confer on the ct. in such a case a dis- 
cretion either to leceive other evidence or to 
refuse to do so A dismiss the complaint. — 
Patterson t;. IbmiNSON, [1929] 2 K. B. 91 ; 
98 L. J. K. B. 457 ; 141 L. T. 105 ; 93 J. P. 
105 ; 27 L. G. K. 422, D. 0. 


Part V. — General Statutory Provisions for Safety of Ship 

and Cargo. 

1596. Add. Citation ; 17 Asp. M. L. G. 303. 


PART III. SECT. 4, SUB-SECT. 9. 

797 i. Advance note — Licdnliiu on.] -- 
Dcft. gave a seaman’s advance note 
to P. a seaman for a one-half month’s 
wages at V., payable five days after 
the sailing of the M. from B.C. Pltf. 
cashed the note for U.. who tlien joined 
his ship before sailing to Victoria, where 
the ship (being a rum runner) was held 


by tho authorities for breach of cus- 
toms regidatitms, & not allowed t-o 
leave B.C. Deft, was duly notified 
that pltf. held the note : — Held : 
deft.’s condnet was the sole cause of 
the impossibility of T)erforinunce, & 
having by his own conduct made It 
impossible for the ship U) 1 ave B.C. 
he was liable on the note.— Imperial 


Veterans tn Canada v. E \ stern 
Freighters, I/j i>. (1927), 39 B. C. It. 
17.— CAN. 


PART III. SECT. 4, SUB-SECT. 12. - D. 

847 i. Appcfil- -Frmn sheriff suhsti tut c 
— Hoes ruti hr.]— B ain v. Ormiston, 
[1928] S. C. (Ct. of SesH.) 791. — SCOT. 
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Cases 1682- 2104a. English and Empire Digest Supplement. 


Part VII. — Carriage of Goods 


1682. Atld. A nytoiaiion : — Refd. A.-G. v. Blackpool 
(k)rpn. (1928), 92 J. P. 50. 

1715. Add. AiinoiaHcms : — Distd. I^Yonkcl v. !Mc- 
Andrcws & Go., 11929] A. C. 545. Refd. 
Kaufniann Bi iiish Surety Insce. Co. (1929), 
45 T. L. R. 999. 

1723a. “ Approved commercial bills on London — 
Trade usage -Ninety day bills.]- -Gripaios r. 
Wallis (Kahl) <S: ( 'o., Ltd. (1928), 45 T. L. R. 
101 . 

1731a. Payment of stevedores at “ current rates.”] 

- Rkitain S.S. Co., Ltd. v. Bunge <fc Co., 
Ltd. (1929), 40 T. L. R. 40 ; 78 Sol. .To. 818. 

1780a. Breach of duty— Broker assuming to charter 
vessel to himself — Ratification of wrongful 
act.] — Plt-fs., owners of the 7>., instructed 
H., a broker, to procnire a charterparty for 
their ship. H. being minded, in breach of 
his duty as a broker, to make use of the sliip 
lor his own ends, purported to eflect a charter- 
party dated Aug. 9, 1920, between pltfs A 
an export co. of Diinzig “ A others ” as 
charteriM'S. This document was signed by 
H. “as agent only” for tlie owners A by 
TL “ on Ixihalf of the charterers as per separate 
(diartering notes.” By one of the clauses of 
the document tlie shipowners were to liave 
alien for all dead freight A demurrage at the 
jioi't of loading. II. had no authority to 
act on belialf of the (‘xport co., who knew 
nothing about the transaction. l)(‘fts., 
timber merchants in London, bought from 
S. A (Jo., shippers in Danzig, red wood at a 
price including cost, freight A insurance 
from Danzig to London. 8. A Co. engaged 
cargo sjiace foi* the wood on board the D., 
by means of chartering notes signed by H. 
purpoi’ting to acT “ by order of the owners,” 
but without their authority, A the wood was 
sliipped on board the T). at Danzig under bills 
of lading signed by H. purporting to act for 
A on behalf of A with the authority of the 
master. Each bill of lading incjorporated the 
tenns, conditions A clauses of the so-called 
charterparty of Aug. 9, among which was the 
above lien clause. The bills of lading were 
indorsed by 8. A Co. A tendered under the 
conti-act of sale to defts., who acce]>ted tliern 
A ]»aid 8. A ('o. for the goods, ^^he D. left 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in London the ma.ster deposited the 
wood willi wharfingers subject to a lien in 
favour of ])ltfs. for dead freight A demurrage, 
A pltfs. brought an action against defts. for 
a declaration that they were entitled to the 
lien ; — Held : the lien clause in the document 
of Aug. 9 w^as incorporated in the bills of 
lading, on tlie grounds that (1) pltfs., by 
taking the cargo on board their ship A issuing 
bills of lading in respect of it after they knew 
of H.’s breach of duty in assuming to charter 


their vessel to himself, had ratified his act 
A so validated the charterparty, A (2) the 
incorporation of the lien clause was not in 
any way de]>endent or contingent* ui^on the 
charterparty being a valid or efiective docu- 
ment, for in the absence of a condition to the 
contrarj^ one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
cft'ect w^hatever ; (3) defts. could not suj)|)ort 
a plea in avoidance of circuity of action, 
because it was essential to that plea that thc^ 
amount recoverable by d(^ft. pleading it 
from pltf. in the action in which it was 
pleaded should be the exact amount recover- 
able by jdtf. from him ; A as 8. A Co. wx're 
not partii^s to the action, it could not. be 
averred that the damages, if any, recoverable 
by deft.s. from 8. A Cb. for breach of the 
contract of sale would be the same in amount 
as the sum recoverable by pltfs. from defts. 
under the terms of the bills of lading, A it 
did not appear that 8. A Co. had any cause 
of action against pltfs., whose liabilities 
depended upon the bills of lading. — Akt. 
0(’EAN V. Hahding (B.) a Sons, Ltd., [1928] 
2 K. B. 871 ; 97 L. .1. K. B. 684 ; 189 L. T. 
217 ; 38 Com. Cas. 277 ; 17 Asp. M. J.. C. 
465, C. A. 

1796. Add. Amioiaiion : — A.s io (1) Refd. The 
Penelope, [19281 P. 180. 

1958. Add. Aimoiaiion : — Afi /o (4) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 871. 

2006. Add. Armotaiion : — Refd. Gaze W. H. A 
Sons V. Port Talbot Corpn. (1929), 98 J. P. 
89. 

2104a. Damage sustained before making of 

charterparty.] — A time charterparty con- 
tained the following cesser clause : “ In 

the event of loss of time from deficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, collision, strand- 
ing, fire in ship A (or) cargo, damage or inter- 
f(*rence by authorities preventing the working 
of the vessel for more than twelve running 
hours, the payment of hire shall cease until 
she be again in an efficient state to resume hei* 
service at the place where the accident 
occurred. ...” After the steamer came on 
hire she went into dry dock for four days to 
repair damage which she had sustained in 
collision before coming on hire. The owners 
allowed the chart/ei*ers four days’ liire, A 
claimed to recover the amount so allowed from 
the defts. in the collision action : — Held : 
the above cesser clause applied to dam^e 
arising before as well as after the making 
of the charter-party ; the charterers were 
entitled to deduct four days’ hire ; A the 
owners were entitled to recover the amount 
so deducted from the defts. as damages for 
loss of use of their steamer. — The Essex 
Envoy (1929), 141 L. T. 432. 


PART VII. SECT. 2, SUB-SECT. 3. 

1781 1. KecessUufor mdhority by deed.] 
— Hickman A Co., Ltd. v . Ernst 
S niPBUiLDiNG Co., Ltd., [1928] 2 
D. L. K. 229 ; 60 N. S. R. 100.— CAN. 

PART VII. SECT. 2, SUB-SECT. 22. — C. 
2115 i. Duration.] — The pltf. 


chartorod his boat to the deft, for 
flshlnRT in the north for 60 days or 
longer if required. At the end of tho 
60 days deft, informed pltf. personally 
at V. that deft, would not require the 
boat any longer, A undertook tn notify 
his cannery manager to that effect, 
but the notifloation did not roach the 
latter before tho boat had left for 


another of deft.’s canneries, A on 
arrival there the manager told tho 
captain, A also the engineer who was 
representing pltf,, that he would not 
reloaso tho boat A that they should 
fish at a certain place. Fishing was 
carried on for another 30 days : — 
Held : the charterparty had been put 
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2129. Add, AymolaiUntfi Consd. First Russian ; 
Insce. V, London & Lancashire Insce., [1928] | 
Ch. 922 ; Hyman v, H>Tnan, lluprhes v, 
Hughes, [1929] 1 K. B. 1. Reid. The 
Penelope, [1928] P. 180 ; May v. May, [1929] 

2 K. B. 386. 

2136. Add, Avnolalum^ : - As to (1) Refd. The 
Penelope, [1928] P. 180 ; May v. May, [1929] 

2 K. B. 386. yl.v to (12) Consd. First Russian 
Insce. V. London & Lancashire Insce., [1928] 
Ch. 922. Generally, Refd. Hyman v, Hyman, 
[1929] P. 1. 

2212. Add. Amioiatwn : to (2) Consd. Foreman 

& Ellams V, Blackburn, [1928] 2 K. H. 60. 

2230a. .] — Defts. bought timber to be shipped 

to Liverpool, it was shipped in pltf.’s 
steamer along with the cargo of other 
shippers. The bill of lading was a clean bill, 
stating that a specified cpiantity had been 
shipped in good condition, <te incorporating 
the terms of the charterparty, which pro- 
vided that the statements in the bill of lading 
as to the goods having been shipped in good 
condition, A: as to the aggregate number of 
pieces delivered to the steamer, should be 
conclusive evidence against tbe shipowner. 
At the time of signing the bill of lading the 
master signed a prot(‘st stat ing that part of 
defts.’ goods was in bad condition. Defls. 
were indorsees of the bdl of lading, & after 
the arrival of the steamer pltf. informed them 
that part of tlie cargo had been damaged 
before shipment. There being nothing to 
indicate to d(»fts. that the damaged part; 
belonged to them, defts. aciJejited th(^ bill 
of lading, when presented, they paid for 
the timber. On delivery they found that 
the timber was defective, that the quantit y 
was loss than the specified quantity. The 
shipowner sued (lefts, for bahin(;e of freight, 
defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, & for failing to deliver part of the 
goods shipped : — Held : as the infoniiation 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pltf. wan 
estopped from clisputing the statements in 
it, A defts. were entitled to succeed on their 
c.ount(*rclaiin. — Evans v. Jamks Webstkii 
ife Brothers, Ltd. (1928), 45 T. L. R. 136 ; 
73 Sol. Jo. 60 ; 34 Com. Cas. 172. 

2249. Add. Citation 17 Asp. M. L. O. 307. 

2254. Add. Anuoiaiions : —As to (2) Apld. Silver 
V. Ocean Stearnshii) Co. (1929), 46 T. L. R. 
78. Refd. Evans v, Webster (1928), 45 
T. L. R. 136. 

2257. Add. AnnotniUnis : - As to (2) Apld. Silver 
V. Ocean Steamship Co. (1929), 46 T. L. R. 78. 
Refd. Evans v, Webster (1 928), 45 T. L. R. 136. 

2257a. .*1 — Where a shipowner issues a bill 

of lading acknowledging the receifit of goods 
“ in apparent good order & condition,” he 
cannot afterwards jirove, as against a holdei* 
or indorsee of the bill of lading, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- ^ 
able inspection ; nor can he rely on the • 


exception of insufficiency of packing within 
Carriage of Goods by Sea Act, 1921, Art. IV., 
r. 2 (>;), if the insufficient packing was 
apparent- on reasonable inspection. — Sir.VER 
V. Ocean Steamship Co., Ltd. (1929), 46 
T. 1.. R. 78 ; 73 Sol. Jo. 849, C. A. 

2257b. Collateral protest as to damage signed by 
master.] — Deft-s. bought in Nova Scotia 
timber t.o bci shipped to L., A:- it was shipped 
in pltf.’s steamer along with the cargo of 
other shippers. Th(‘ bill of lading was a 
cl(*an bill, stating that a specified quantity 
had been shi]>pcd in good condition, incor- 
porating the terms of th(‘ chart.(‘rpai4.y, which 
provided that the statements in the bill of 
lading as to the goods having been shipped 
in good condition A as to th(* aggregiite 
number of pieces deliveri'd to the steamer 
should be conclusive evidence against the 
shipowner. At the time of signing the bill 
of lading t he rnastcM* signed a ]>rotest-, stating 
that part of defts.’ goods was in bad con- 
dition. Lefts, were indorsee's of the bill of 
lading, & aftc'r tbe arriv^al of the steamer [iltf. 
informed them that part of the cargo had been 
damaged before' shiiiment-. There being, 
however, nothing to indicate to defts. that 
the damaged jiart belonged to them, defts. 
acceqite'd the bill e^f lading, when presented, 
& tJiey paid for tlie timber. On delivery they 
found that the timiieu’ was defective that 
the quantity was less than the* sfiecified 
quantity. The shipowner sued defts. tor 
balance of freight, A defts. admitted the claim 
& count eredaimed for damages for deli veering 
part of the goods in a damaged condition Ac 
for failing to deliver part of the goods 
shippe^.d : — Held. : as tlie’ information of 

de'fts. was not- of such a nature as to justify 
t-hern in rejecting the bill of lading, pltf. w'as 
e‘stop))e*d from disputing tbe statements in 
it, k defts. were entitled Id suce;e‘ed on their 
coimteredaini. — Evans v. Wiobster James Ac 
Bros., J.td. (1928), 45 T. L. R. 136; 73 
Sol. .To. 60 ; 34 Com. Cas. 172. 

2259. Add. A)i'not(ilion : — Distd. Evans r. Webste^r 
(1928), 45 T. L. H. 136. 

2262a. Damage before shipment.] — Evans v. 
.Fames Webster Ac Rrothers, Ltd., No. 
2230a, ante. 

2286. Add. Antio/alion ; — Refd. Silver v. Ocean 
Steamship Co. (1929), 40 T. L. R. 78. 

I 2287. Add. Arinofaflon : — Refd. Evans v. Webster 
(1928), 45 T. L. R. 136. 

2288. Add. Anuolafio^t : to (i) Apld. Silver v. 

Ocean Ste^arnslup Co. (1929), 4G T. L. R. 78. 

2450. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2479. Add. Annotahon : — A.s to (2) Refd. News- 
holme Bros. V. Road Transport k General 
Insce. Co., [1929] 2 K. B. 356. 

2515. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, 11928] 2 K. B. 371. 

2526. Add. Anytotaiion Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


an end to at the expiration of the 60 

days. I’F.TERSON V. MiLLERD PACKING 

Co.. [1928] 4 D. L. R. 833 ; [1928J 3 
W.W. R. 279.— CAN. 

PART VII. SECT. 3, SUB-SECT. 4.— A. 
o. Revsd., 30 S. C. R. 473. 


PART VII. SECT. 4, SUB-SECT. 6.— A. 

sb. Effect of nnseaworthtness .] — A 
conslgpiment of goods placed aboard 
ship was damaged by the admissiejn 
of sea-wate^r to the hold of the ship 
through corrosion of the ship’s plates 
from the Inside, arising without 
negligence on the part of the ship- 
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owiu^r, hut rendering the vessel im- 
sea worthy : — IJeld : the proximate 
cause of the damage being the im- 
seaworthiness of the ship, it could not 
be regarded as a loss arising from 
•* danger of the sea '* within Sea 
Carriage of Goods Act, 1922, s. 3. 
— Wanganui Herald Newspaper Co. 



Cases 2580 3224. 


English and Empire Digest Supplement, 


2580. Add, Aymoiation : — Refd. Goodwin, Ferreira i 
& Co. V. J^amport &; Holt (1929), 141 I.. T. 
494. 

2609. Add. Aruwiaiion Apld. Firemen’s Fund | 
Inscio. V. Western Australian Insce. & Atlantic ‘ 
liisco. (1927), 138 L. T. 108. 

2620. Add. A^moiatimt : — Held. Ckimpania Mexi* 
cana T)e Petroleo “ El A^^uila ” Essex 
Transport & Trading Co. (1929), 141 L. T. 
106. 

2642. Add. Annotaiion : — Refd. Gosse Millard v. 
(Vinadian Government Merchant Marine, 
[1928J 1 K. B. 717. I 

2655. Add. Atmofaiion : — As to (3) Refd. Akt. 

Ocean r. Harding, [1928J 2 K. B. 371. 

2680. Add. Annofa/ion : — A.s* io (1) Refd. Gosse 
Millard v. (Janadian Government Merchant 
Marine, [1928] 1 K. B. 717. 

2683. Add. AnholaHofts : — Consd. Foreman &\ 
Ellains V. kV^dera-l Steam Navigation C'o., 
[1928 i 2 K. B. 424. Apld. Gosse Millerd 
(Jamuiian Government Merchant Marine, 
Tlie t^aniulian Higlilander, [1929] A. C. 223. 
2700. Add. Annotaiion Refd. Gosse Millai*d r. 
(-anadian Government Merchant Marine, ' 
[1928] 1 K. B. 717. 

2111. Add. Aminiaiiovs : — Consd. Foreman A 
Ellams V. Federal Steam Navigation (Vi., 
11928] 2 K. B. 424. Apld. Gosse Millard r. 
Canadian Government Merchant Marine, 
|]J)28I 1 K. B. 717. Refd. Gosse Millerd v. 
Canadian Government Merchant Marine*, 
The (Canadian Highlander, [1929] A. C. 223 ; 
The Touraine, [1928! P. 58. 

2712. yidd. Amioiaiio-ns Consd. Foreman ^ 
Ellams r, Fedei'al Steam Navigation (-o.. 
[1928] 2 K. B. 421 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2714. Add. AmiotaHo)i : Consd. Gosse Millerd v. 
Canadian Government Merchant' Marine, 
The tWiadian Highlander, [1929 [ A. C. 223. 

2720. Add. Cilalion :~~11 Asp. M. L. 0. 294. 

Add. An}wtatlu)Ls : — As (1) Consd. Foreman 
A Ellams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2721. Add. (Jitaiions : — rtTsd. suh 9 mm. Gosse 
Millpjrd, IjTd. V. Canadian Government 
Merchant Marine, Ltd., Thp] Canadian 
Hioht.ander, [1929] A. C. 223 ; 98 L. J. 
K. B. 181 ; 110 L. T. 202 ; 45 T. L. R. 63 ; 
34 Com. Oas. 94 ; 17 Asp. M. 1j. C. 649, H. L. 
Add. Amtoiaiioiis: -- Consd. Foreman Ellams 
V. Federal Steam Navigation Co., [1928] 2 
K. B. 424 ; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. 

2122. Add. Citaliom T. L. R. 204 ; 17 

Asp. M. L. C. 413. 

2724. Add. Citaiion : — 33 Com. Cas. 70. 

2725. Add. Ci/a/mrw? [1928] 2 K. B. 424 ; 72 
Sol. Jo. 103; 17 Asp. M. L. C. 447 ; 33 
Com. C'as. 168. 


2111, Add. Citation : — 17 Asp. M. L. C. 266. 

Add. Annotation : — Generally, Refd. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78. 
2777a. “ Insufllclency of packing - Not confined 
to packing of goods damaged.] — Goodwin, 
Ferreira & Co., lyro. v. Lamport &; Holt, 
Ltd., No. 3649a, post. 

2777b. Insufliciency apparent to reasonable 

Inspection.] — Silver v. Ocean Steamship 
C o., Ltd., No. 2257a, ante. 

2796. Add. Annotation : — Refd. Silver v. Ocean 
Steamship Co. (1929), 46 T. L. R. 78. 

2800. Add. Annotations : — Refd. The Hayle, [1029] 
P. 276. Mentd. Belfour t;. Mace (1928), 13 
Tax Cas. 630. 

2856. Add. Cilakotui [1028] P. 180 ; 97 L. J. P. 
127; 139 L. T. 365; 72 Sol. Jo. 657 ; 17 
Asp. M. L. 0. 486. 

2962. Add. Annotation : — ^Refd. Smith, Hogg v. 

Bamberger (1928), 97 L. J. K, B. 458. 

2974. Add. Annoiaiion : — As to (1) Apld. Smith, 
Hogg V. Bamberger (1928), 97 L. J. K. B. 725. 
3045. Add. Annotation Apld. Firemen’s Fund 
Insce. V. Western Austr^ian Insce. k> Atlantic 
Insce. (1927), 138 L. T. 108. 

3054. Add. Citation : 17 Asp. M. L. C. 311. 

3056. Add. Annotation : —Consd. The Hayle, [1929] 
P. 275. 

3080a. Sailing without mate.] — Burnard & 

Algers, Ltd. v. Piayer, Richard Co. 
(1928), 72 Sol. Jo. 603. 

3100. Add. A^tnotaiions : — Refd. Foreman &: Ellams 
V. Federal Steam Navigation Co., [1928] 2 
K. B. 424 ; Gosse Millerd v, Canadian 
Gov(‘rmnent Merchant Marine, The Canadian 
Higlilander, [1929] A. C. 223. 

3107. Add. Annotations : — Refd. The Hayle, [1929] 
P. 276. Mentd. Belfour v. Mace (1928), 13 
Tax Cas. 539. 

3118. Add. Annotation : — Apld. Firemen’s J’und 
Insce. V. Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. 

3124. Add. Annotation : — Refd. The Touraine, 
[1928] P. 68. 

3170. Add. Annotation : — to (2) Refd. Akt. 

Ocean v. Harding, [1928] 2 K. B. 371. 

3172. Add, Ajmoiation : — Refd. Frenkel v. 

McAndrews & Co., [1929] A. C. 546. 

3175. Add. Annoiaiion ;--~Folld. Frenkel v. Mc- 
Andrews & Co., [1929] A. C. 645. 

3176. Add. Annotation : — Consd. k>enkel ih Mc- 
Andrews & Co., [1929] A. C. 645. 

3177. Add. Citations :—affd. [1929] A. C. 645 ; 98 
T.. J. K. B. 389 ; 141 1.. T. 33 ; 46 T. L. R. 
311 ; 34 Com. Cas. 241, H. L. 

3188. Add. Annotation :—As to {!) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 

3224. Add, Annotatknis : — Refd. Vlassopoulos v. 
British & Foreign Marine Insce. Co., [1929] 
1 K. B. 187. Mentd. Gosse MiUard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 


V. Coastal Shippino Co., [1929] N. Z. 
L. It. 305.— N.Z. 


PART VII. SECT. 4. SUB-SECT. 12. 

ni i. .]— Burns John & Co. v. 

S.S. Canadian Explorer, [1928] 
N.Z.L.R. 767.^ -N.Z. 


PART VH. SECT. 6, SUB-SECT. 3.— 
C. (0). 

b. lievad., 27 L. C. J. 39 n. P. C. 

PART VII. SECT. 6, SUB-SECT. 6.— A. 

2979 i. Constructinn of 

charUrparty.] — Robin Line Steamship 
Oo. V. Canadian Stevedoring Oo., 


Seas SmppiNo Co. v. Canadian 
Stevedoring Co., [1928] 3 D. L. R. 
856 ; [1928] S. C. R. 423.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— B. 

8089 V. .1 — BubJOR F. B. 

JosHi V. Eixerman City Lines, Ltd., 
(1927), I. L. R. 52 Bom. 327.— IND. 
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3236. Add* Annotation Generally ^ Mentd. Foster 
V. Driscoll, Lindsay v, Attfield, Jindsay 
Driscoll, [1929] 1 K. B. 470. 

3203. Add. Annotation : Refd. The \"(‘(^iia, [1929] 
r. 204. 

3604. Add. Amiotationfi : - Distd. !)aiu])selblvab 
Hvendbor^ v. L. >1. A S. Hy. (\i. (1929), 111 
li. T. 521. Refd. Smith, r. Hamber^er 

(1928), 97 lu J. K. 14. 725. 

3620. Add. Annotation : Consd. Foster v. Driscoll, 
Lindsay V. Attfield, Jindsay e. Driscoll, [1929] 

1 K. B. 470. 

3624. Add. CAtation :—\l Asp. M. L. (J. 205. 

Add. Annotatinyi : — Refd. Smith, JJogg v. 
Bambergei’ (1928), 97 L. J. K. B. 458. 

3634a. Charges for work done beyond “ delivering- 
cargo ” — Meaning of delivery.] — By a 

chai'terparty for tlie carriage of a cargo of 
timber from the B. to G. it was provided 
{inter alia) as follows : clause 15 • ‘‘ For any 
work done by the vc.'ssel at the port of dis- 
charge beyond delivering cargo at. t.he sluji’s 
rail if delivered by hand, or witlim reacli oi 
the sliip’s tackh* or of t he shore crane tackh 
if thereby dischargi^l, the consignees shall 
pay to the shipowner th(‘ cost thereof plus 
15 per cent.” i -HeUl: upon the true con- , 
structif)n of clause 15 of the chart/ei‘])a.rty I 
th(‘ vessel liad not d(4iveT*(‘d the (;argo until i 
it. had lowered it into wagons A released th 
atta<;hment/ to the ci*an(* which low<‘red it . 
DAMP.SKXSKAB SVENDJUiUG V. JvONDON MID- 
LAND A Sc^oTTisiT By. ('(). (1929), 141 L. T. 
521 ; 45 T. L, K. 59 L ; sub nom,. SvENimoiio 
V. JiONDoN Midland A Scottlsu By. t’o., 
84 (bin. Cas. 259, G. A. 

3635. Add. Annotaiioyt : — Consd. Smith, Jlogg v. 
Bamberger (1928), 97 L. J. K. H. 726. 

3642. Add. Annotation Refd. Lambert r. 1. B. 
Comrs. (1927), 12 Tax Gas. 1052. 

3643. Add. Annolatlonfi : Mentd. 2M)e W. II. 

Bandall, 11928] P. 11 ; llorwood r. States- 
man Publishing Go. (1929), 98 .1. K. B. 

450. 

3649a. — — No other goods to be dis- 

charged.] — Gertain cotton goods were earned 
from Ti. to JL, wliere they were discharged 
into a light(*r. Gertain otlier iron goods, 
packed in a wooden case, were* being lowcu’ed 
into the same lighter when the case broke 
A the iron goods fell out into the lighter A 
holed it. Sea-water entered A damaged the 
cotton goods. ITnd ej' 1 1 1 e (cont ract of carriage 
lighterage* was to be at the risk of the owners, 
the provisions of Die Gai’iiage of Goods by 
Sea Act, 1924 (c. 22), were also iTicoi7)orated. I 
The owners of the cotton goods claimed | 
damages from the owners of the sliip : - Held : 
(1 ) if the sea transit had ended when the goods 
were placed in the lighter, defts. were protected | 
by the terms of the bUl of lading. The sea 
transit, however, had not ended : the dis- 
chargi* into the lighter was part of the 
operation of discharge from tlic. ship A was 
not complete as long as there were other goods 
to be discharged into tin* lighter ; (2) the 

exception relating to loss due to insufficiency • 


of packing in Garriage of Goods by Sea Act, 
1924 (c. 22), Art. TV. (2) {n). was wide enough 
to covei* i4ic case of tlie packing of other 
goods, though primarily it would apply to the 
goods l hc*ms(*lv(‘s tliat ^veJ•c lost or damaged ; 
(2*) on tlie evidence <lef1s. liad shown no 
n<‘glig(*iice on tlie part, of themselves or their 
servants A wt*i‘e therefore exempt fi-om 
hahilitv under Art. I\'. (2) (7). — GooDWTN, 
Peuukdiv a Go., Ltd. r. Lampokt A Holt, 
iyj'D. (1929). HI J.. T. 194 ; 15 T. J^. B. 521 
72 Sol. Jo. '192. 

3665a. “ Reversible ” working days— How inter- 
preted.] 1 Mt r. , t lie owner of a mot or-schooner, 
chartered h(‘r to d(‘ft-s. to m.ake a number of 
voyages with cai'goes of bricks from IL, 
in Bc'lgium, t.o London. chai4.er])arty 

provided : “ 2dic cai go t.o be loaded A dis- 
charged togetlier within five* ri‘V(‘rsihle woi’k- 
ing days, tune to coiiinKmee from first, high 
water at oi’ olT loading or disiJiai’ging l)(*rtli. 
(2iart.i‘rer is (mtitled t.o k(‘ep tin* vessel on 
demurrage not. exee(‘dmg ten days at the 
I'ate of l.s'. ]>er net i*egist(T ton per day 
payable day bv day.” On a claim by the 
owner against t he cha-HeT'tTS, for demurrage 
- Held : t in* word “ reversibl(‘ ” did not 
entith* the chartei'ers to set olT days sav^t‘d 
on one voyage against days lost on another 
voyage* under tlu* same charter.-- V ioktikn v. 
ANOLo-DxTi'rii BiuoK ('o. (1927), Ltd. (1929), 
45 T. L. H. 55(‘) ; 72 Sol. Jo. 451, C. A. 

Add. Annotation Retd. Akt. Ocean v. 
Harding, 11928] 2 K. H. 271. 

3816. Add. Annotation As to (2) Apld. Finlay, 
James A v. N. V. Kwuk Jloo Tong, [1929] 
1 K. B. 409. 

3836. Add. (Ulailon : 17 Asp. M. ('. 245. 

3920a. “Per working hatch. “j — A charter- 

partv on a, modifie‘d Forn* A of the (Uiamher 
of Shpiping W(‘lsh (Vial Gharter, 1899, 
provid(‘d that a coal cargo wuis to he taken 
from alongsi(l<‘ ]>> consignees at the port, of 
discliai’ge* at. “ the* a.V(*ra.g(‘ i-ate of 125 tons 
per woiking hatch pel- day.” A marginal 
note or nu’monmdum statt‘d tliat consignees 
were not oHiged to take (;a.rgo at. a liigher rate 
t.han 599 tons per day. Desiiatch money 
w-as to h<* ])ayahh‘ at the rat.e of 1.16 per elay. 
The cargo, vvhicli consisted of about 4,909 
tons of coal, was loaded in unecpial portions 
in foui* holds. In a dispute between the 
.shifiowuiers A chartiTers as t.o the method 
of (calculating tlie lay days A the (consc*- 
(piential paynumt. or non-payment of despatch 
money : — Held ^ the term in the <ch<i!‘t.er- 
part.y “ working hatch ” denoted a hatch 
w huch could he worked because there was 
cargo m the hold underneath it waiting to be 
discharg(.‘d ; the charterparty provid(*d for 
discharge at the average rate of 125 tons 11 or 
acb working hatch ])(T available day A. 
not 500 tons per day for the whole ship ; when 
in the ordinary course one hold became 
t*mj)ty the rate of dischargf^ from the r(*main- 
irig holds remained at. 125 tons A was not 
])roportionately inci'eased ; A the lay days 
w('re in the circumstances easily ascertainable 
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o. Jtevsd. [1928] V. L. IL 188; 3662 i. ii'evsd., .'iO S. r. IL 473. 

[1928] Argiifl L. R. 152.— AUS. 


RT VII. SECT. 7, SUB-SECT. 9.— A. 

0. DvfaircH -Practice as to delivery 
port of destiruihon.]- Keane v. 
STKALIAN STEAMSHirS P'l’V., LTP., 
28] V. L. R. 522; [1928] ArtfiiH 

A TTC* 
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Cases 3920a— 4485. English and Empire Digest Supplement. 


by simply dividing by 126 the number of 
ions of coal in the hatch which contained the 
largest quantity of cargo. — T ue 8andgate 
(1929), 40 T. L. K. 110, C. A. 

3975. Add, Annotation : — Apld. Verren v, Anglo- 
Dutch Brick Co. (1927) (1929), 46 T. L. B. 
404. 

3989. Add, Anmdation : — Refd. Verren v, Anglo- 
Dutch Brick Co. (1927) (1929), 46 T. L. R. 
404. 

4001a. — Whether lien clause incorporated 

in bill of lading.] — Akt. Ocean v, T1aiii>- 
INU (B.) A Sons, Ltd., No. 1780a, ante, 

4126a. Validity of charterparty -Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.] — Akt. Ocean v, Hard- 
ing (B.) & Sons, Ltd., No. 1780a, ante, 

4221. Add, Annotation: — Refd. S>miington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 040. 

4248a. " .] — Kesi)s. insured claimant’s steamer 

by a policy providing that general average 
was to bo adjusted according to the York- 
Antwerp Rules of 1924. The ship was 
chartered to go to Bordeaux to load for 
Cardilf, the chartei*party also providing that 
average, if any, should be settled according 
Id those rules. IJuring loading at Bordeaux 
the foremast broke, A damage was done to 
the ship. For the piu’pose of repair she was 
moved to another dock within the port, & 
the shipovmcrs incuri*ed expenses as follows : 
wages A provisions of crew, cost of handling 
A discliarging cargo for the purpose of 
repairs, cost- of coal consumed in going in 
A out- A- keeping st(^am up, expense of towing 
in A out A mooring A })ort- expenses, A cost 
of coal eoiisumeci in shifting the vessel. 
While* st/aying at Bordeaux the ship w^as in 
no danger. On completion of repairs A 
loading she left for Cardiff, A while she w^as 
at sea she fouled some wreckage without 
any negligence of tliose on board her, A 
tliough there was no immediate danger she 
was made unlit to encounter the ordinary 
jierils of tlie sea, A the master jiut into (Cher- 
bourg, as a port of refuge, A had repairs 
effected. 'I'lie expenses at Cherbourg were 
similar to those at Bordeaux : — Held : 
(1 ) the cost of i*epaii*s in each case was recover- 
able as particular avei’age ; (2) the other 

expenses at- Bordeaux could not be claimed as 
general average, since no danger was in 
operation there ; (3) the other expenses at 
Cherbourg could be claimed as general 
average since, though there was no immediate 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sea. — Vlasso- 


pouLos V. British A Foreign Marine 
Insurance Co., Ltd., [1929] 1 K. B. 187 ; 98 
L. J. K. B. 63 ; 140 I.. T. 44 ; 44 T. L. R. 
726; 72 Sol. Jo. 612; 34 Com. Cas. 66; 
17 Asp. M. L. C. 644. 

4253a. .] — Vlassopoulos v, British A 

Foreign Marine Insurance Co., IjTD,, 
No. 4248a, a^ite, 

4260. Add, Annotations : — Generally, Refd. Vlasso- 
jioulos V, British A Foreign Marine Insce. 
Co., [19291 1 K. B. 187. Mentd. Gosse 
Millard r. (Canadian Government Merchant 
Marine, [1928] 1 K. B. 717. 

4260a. .] — Vlassopoui-os v, British A 

Foreign Marine Insurance Co., JjTD., 
No. 4248a, ante, 

4283a. Cost of shifting ship.] — Vi-Asso- 

pouuos V. British A Foreign Marine 
Insurance Co., Ltd., No. 4248a, ante, 

4363. Add, A'nnolations: Refd. Smitli, Hogg r. 
Bamberger (1928), 97 L. J. K. B. 458 ; 
Dampselskab Svendborg v, L. M. A S. Ry. 
Co. (1929), 141 L. T. 521. 

4372. Add. A}motai}o'}i : — ^Distd. Akt. Ocean v. 

Harding, [19281 2 K. B. 371. 

4392. Add, Annotation : —'Retd. Smitli, Hogg v, 
Bamberger (1928), 97 L. .1. K. B. 458. 

4394. Add. A'n'noiations : - Distd. Smitli, Hogg v. 
Bamberger (1928), 97 J.. J. K. B. 725. Consd. 
Dainpsiilskab Svendborg v. L. M. A S. Ry. 
Co. (1929), 14J J.. T. 621. Refd. Finlay, 
James A Co., Ltd. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. 

4440. Add. Aymotation : — Refd. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B. 458. 

4449. Add. Annotation : — Consd. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B. 725. 

4452. Add. Annotation : — Refd. Smith, Hogg v, 
Bamberger (1928), 97 \u J. K. B. 458. 

4470. Add. (Uiaiio7is 1 K. B. 150; 97 

L. J. K. B. 725 ; 139 L. T. 575 ; 72 Sol. Jo. 
435; 34 Com. Cas, 47 ; 17 Asp. M. L. C. 605. 
Add. Aymotation : — Refd. Dampselskab 
Svendborg v. L. M. A S. Ry. Co. (1929), 141 
L. T. 521. 

4472. Add. Anyiotatioris : — Consd. Smith, Hogg r. 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampselskab Svendborg v. L. M. A S. Ry. 
Co. (1929), 141 L. T. 521. 

4475. Add. Anywiation : — yl.s* to (1) Consd. Smith, 
Hogg r. Bamberger (1928), 97 L. 0. K. B. 
458. 

4485. Add. Anyiotatioyis : — Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampselskab Svendborg v. L. M. A S. Ry. 
Co. (1929), 141 L. T. 521. 


PART VII. SECT. 16, SUB-SECT. 1. 
4339 i. Revsd., 33 S. C. R. 1 
4357 i. Revsd., 33 S. C. K. 1. 

PART VII. SECT. 16, SUB-SECT. 4.-— E. 
r. jRcpjd.. 30 S. C. R. 473. 
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Part VIII. — Freight 

4521. Add, Annotation : — Refd. A.-G. v. Glen IJnc 4837. Add, Annofaiions ; -Generally, Refd. Rhell- 
& Liverpool London War Risks Jnsce. Mex v. Elton Cop l>yeint!jOo. (U)28), 84 Com. 

Assocn. (1929), 84 Com. Cas. 809. Cas. 89 ; i\Ta,in(‘ N(nv Brunswick Electrical 

4604. Add. A'iniotation : — Apld. A.-G. i\ Glen Line Power Co. r. Hart, [1929| A. C. (581. 

&> Jjiverpool & London War Risks Insce. 4882. Add. Annoiahon : — Refd. Akt. Ocean v. 
Assocn. (1929), 84 Com. (Jas. 809. Ilardinji:, [19281 2 K. R. 871. 

4650. Add. A'nnotation : — A.s to (1) Apld. A.-G. v. 4931. Add. ; --Refd. P<'iTy v. Equit- 

Glen Line Liver))ool &; London War Bisks able Tafe Assce. Society of H.S.A. (1929), 

Insce. Assocn. (1929), 84 Com. Cas. 809. 15 T. L. R. lOS. 

4761. Add, Annotation ; -'Refd. A.-G. r. (Jbui Line 4945. Add. A n notation : — Refd. A.-G. v. Glen Line 
A Liverpool A London War Risks Insc.e. A Liverpool A London War Risks Inscc. 

Assocn. (1929), 81 Com. Cas. 809. Assocn. (192il), 81 (V)in. Cas. 8»09. 


Part X!.- Contract of Towage. 

5130. AM. CiUiiions :■ 14 T. 1.. It. 1 1(( ; 17 Asp. M. L. <’. :!41. 


Part XII. Collisions. 


5194. Add. Annotation : — A /o (3) Refd. Canadian 5528. Add. Annotation : -A.*? to (1) Consd. The 
Pacific Ry. v, Kelvin Shipping; Co. (1927), Palemban^, [192iM R* 

138 L. T. 309. 5573. Add. Annotation ;- -Refd. The Tovarisch, 

5354. Add. Annotation Refd, The Vectis, 11929] [1929] P. 298. 

I'- 5^94. I 5592. Af7d. Annotation As to (1) Refd. The 

5359. Add. Annotation Consd. The Vectis, [1929] Tovarisch, [1929 1 P. 298. 

P- 204. 5608a. - Other vessel moored.l— A dumb 


5400. Add. Annotation : — Folld. The Uarkaway, 
[1928] P. 199. 

5400a. .1 — Defts.’ sailing barge came to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
l(*ading from her bows on to the mud A | 
thence to the anclior lying in thi' channel, 
whicTi at low water was a mere gut-way thirty 
feet wide. Pltfs.’ motor boat, drawing 5 feet- 
3 inches aft A with about one foot of water 
under her, corning ui) tlie river in the deepest 
water there was at tin* time, went over one 
of the dukes of the anchor projt*cting up out 
of the mud at the bottom of tlui river, A was 
holed A sank : — Held : having regard to t he 
shallowness of the water the anchor ougdit. 
to have been buoyed or some other warning j 
given of its position, A defts. were liable to | 
pltfs. for the damage sustained. Tjte 1 
Harkaway, [1928] P. 199 ; 97 L. J. P. 118 ; ‘ 
189 L. T. (H5; 44 T. \u R. h4{» ; 17 Asp. ' 
M. L. C. 503. j 

Arinntaliori : — Refd. Burley C. v. Lloyd Kdw. (192J)), 4.''> | 
T. L. K. 026. 

5517a. .] — The Dagmar, No. 

6608 a,^osL | 

5521. Add. Annotation ; -Apld. The Palemhang, , 
[1929] P. 246. i 


Jiopper ma,d(‘ fast hy forwai'd moorings to 
a moored vess(‘l, A swinging with the tide, is 
herself a moored \essel, A not a vess(‘l und(‘r 
wa> witliin t h(‘ Poi t- of London River bye- 
laws. Tlu' M.. a (lumh ho])por loaded with 
spoil, had been mooi’cnl alongside a dredgiu* 
111 Bhukwall Reach, Riwr 44uiines. Her 
aft(‘r nKK>rings w(‘r(' east/ olT, A she coiiv- 
menced to swing with t-he tide, being still 
made last forward by her forward moorings. 
She uas exJii biting One white riding light 
forward ck one white riihng light aft. In 
these' ('ireiimstances the H*. a steamship 
})ound up-river, came* int/o collision with the 
M, : Held : (1) the M. was not a vessel 
under way ; (2) in any case the 47. was 
]>rohahly a “ lighter ” within the meaning 
of tilt' r*ort. of London River bye-laws 1914- 
26, A was not- requu'ed to carry side lights 
when under W’ay, A no lights wuux* laid down 
hy t he hye-laws for her to carry ; (3) the M., 
being moortMl to the dredger, which was 
moored to buoys, was herself mooiaMl A 
hound t-o exliihit two white riding lights in 
accordance w ith bye-law 14 ; (4) the D. was 
alone to hlarrio for the (‘ollision. — The 
Dagmar (1929), 141 L. T. 271 ; 45 T. L. U. 
303. 


PART VIII. SECT. 3, SUB-SECT. 3.— B. 

sm. Stipulation for paynunt of dif- 
ference in freight heiween steamships <& 
first-class sailing ships — Construction.] 
— CouLSON V. OzowsKi (1862), 22 
U. C. 11. 33.— CAN. 

PART IX. SECT. 2. SUB-SECT. 1. 

c 1 . — .] — At the trial of the 


, owner of a motor boat for a eoiitra- 
I vention of 1894 Act, h. 271 (1), the 
evidence adduced was that on a certain 
occanioii tht; boat earned a i>arty of 
more than twelve pcrsinis, prratuitously, 
on a pleasure cxoui-sinn on tin; Clyde, 
wilhout a Board of Trade (;ertillcate : — 
Held : that the exrireshioii “ passenjeer 
steamer ” did not necessarily include 
every ship which on any occasion carried 


persons otht'r tlian the owner He his 
family, & tlio inahter & crew; &. 
accordingly, that it was not established 
that the motor boat was a passenger 
steainc'r, A' tliat tlie sheriff substitute 
who heard the* ease was entitled to lind 
the accused n<»t guilty of the charge. — 
Yotino r. Ihx'iiKKTY, Young v. Kylk, 
11929] S. C. (J.) r»7 -SCOT. 
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5608b. Dumb barge.] — Pltfs.’ steamship S- 

was lying moored at a tier on the south side 
of the Hiv(*r Thames. ])efts.’ dumb barge F. 
was lying inside of the S, & attached to her 
by ropes fore ^ aft. Wlien the work of 
receiving cargo from the S. ceased for the 
day the P. was left alongshle the S. unlighted 
unattended. The was exhibiting the 
usual anchoi- light. During the night some 
unknown craft came into cfdlision witli Die 
I*. ^ she filled ^ sank, as the tide ebbed, 
the S. rested on the submerge<l liull of tlie P. 
cSt both vessels were damaged. Under bye- 
law 14 of the. Port of London River Bye-laws, 
a ve'ssel under 150 feet in length “ when at 
anchor or moored ” by night must cxliibit. 
a. riding light ; but by proviso (a) to the bye- 
law : “ Where masted vessels are lying made 

fast at the moorings in the tiers, only the 
outermost oft' shore of such vessels in each I 
tier shall be requirinl to exhibit the riding 
light ** ; by jiroviso (r), “ . . . J^ighters 
made fast at wharv(‘s, jiiers or jetties or 
alongside vessels thereat, shall not be rcipiired 
to exhibit the riding light ” : — Held : (1) it 
was not negligent to leave tlie P. unattended ; 
but (2) not b(‘ing a masted vessel nor made 
fast t'O a vessel at a wharf, pier or jetty, the 
P. could not bring herself within either 
proviso (a) or (c) ; accordingly there was 
nothing to take her out. of the obligation 
iinpos(id upon her under the main part of 
the bye-law to exhibit a riding light ; (3) as 
defts. could not prove that the absence of 
the light was not a. caus(‘ of the collision with 
the unknown (;raft-, they failed to discharge 
the omi8 upon them, A: there must be judg- 
ment for pltfs. — T he Puincess, [1929] P. 
287 ; 98 L. J, P. 158 ; 46 T. L. R. 027. 

5617. Add, Annoiaiurn : — Consd. The Palembang, 
[1929] P. 240. 

5630a. Meaning of flare.] —The phrase “ flare-up 
light ” in the Sea Regulations, 1 91 0, article 12, 
means a light produced by setting fire to 
something which will burn with an ordinary 
flame does not include colom*ed flames. 
Tht» exhibition, therefore, of a green pyro- 
technic light is not. aiithoidsed by article 12. 
The TovAiiisni, 11929] P. 293 ; 98 J.. .T. P. 
101 ; 141 L. T. on ; 45 T. L, R. 045. 

5648a. — Vessel under way — ^Meanlng of “ under 
way.”] — Under bye-law 28 (c) of the PoH of 
London River Bye-laws, 1914-1920, in fog, 
a steam vessel under way about to tuiai 
Ac whilst turning round shall sound at intervals I 
of not more than two minutes four short 
blasts in rapid succession, followed, if turn- 
ing with her head to , . . port, by two short 
blasts.” Bye-law 5 provides that “ in these 
bye-laws . . . unless there be something in 
the subject or context repugnant to such 
construction . . . the expression ‘ under 
way * when used in relation to a vessel means 
when she is not at anchor . . . <& includes a 
vessel dropping up or down the river with 
her anchor on the ground.” In order to come 
to anchor on account of fog pltfs.’ vessel 
Pakeha, bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (e), hard-a-staiboarded her helm, & 


put her engines full speed astern. When she 
had swung two or three points the anchor 
was let go with thirty fathoms of chain Sc 
was reported to be holding. Her navigation 
lights were then switched off, the anchor 
lights switched on & the boll commenced to be 
rung for fog. The engines had then to be 
worked lialf ahead & full speed ahead for 
about a minute Ac a half to avoid i\ small 
vessel at anchor, & were then put full .speed 
astern for about a minute Ac. then stopped. 
About ten minutes after the anchor had been 
let go, A when the Pakeha had nearly swung 
head to tide, she was run into by defts.’ 
steamship. Defts. alleged {inier alia) that 
the Pakeha was a vessel under way Ac; tiirning 
in the river, & required, therefore, to continue 
sounding the signal of four short blasts 
followed by two : — Held : following the 
criterion laid down in The Psk, The (iilana, 
No. 5521, as the Pakeha was holden by 
under the control ” of her anchor during all 
the time in question, she was not “ imder 
way,” Ac. was right in ringing her bell, the 
appropriate signal for a vessel at anchor in 
a fog.- -The Talembang, [1929] P. 240 ; 98 
J.. .1. P. 129 ; 141 L. T. 399 ; 45 T. L. R. 
495. 

5657. Add. A m lol ation Distd. Tlie Palembang, 

[1929] P. 240. 

5660. Add. Ayvnotaiion : - Generally^ Refd. Canton 
Owners r. Rhesus Owners, [1928] W. N. 214. 

5748a. .] — Held, : to comply with the direction 

to “ stoj) ” Ac then “ navigate with caution ” 
a vessel should run her way oft Ac bi-ing 
herself as nearly as possible to a standstill ; 
Ac a vessel which alleged that, on hearing the 
fog wills tie of the othei* vessel, she wont dead 
slow by stopping her engines Ac then putt ing 
them slow ahead, Ac so continued 
alternately stopping Ac going slow ahead, 
was not complying with art. 16. — Tins 
Union, [1928] P. ]76 ; 97 L. J. P. ]26 ; 139 
L. T. 448 ; 17 Asp. M. Ti. 0. 483. 

5757. Add. Aimoiafion : — Generally, Refd. The 
Young Sid, [1929] P. 190. 

5818. Add. Annotati()}(, : — Mentd. Pc Transferred 
Civil Servants (Ireland) Ooiniiensation, [1929] 
A. C. 243. 

I 5925. Add. Amioiation.^ : — Refd. The Tovarisch, 
11929] P. 293. Mentd. Canton Owners v. 
Rhesus Owners, [1928] W. N. 214 ; The 
Young Sid, [1929] P. 190. 

5977. Add. Antkoiaiion : — Refd. The Vectis, [1929] 
P. 204. 

6050a. Navigable channel divided into two fair- 
ways.] — The Zillah, No. 0064a, post. 

6064a. .] — A collision occurred between pltfs.’ 

Ac defts.’ steamships in a x>art of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleshiiis’ 
mooring buoys, thus forming a northern Ac 
a southern channel. The two vesseLs were 
navigating, pltfs.* steamship up Ac defts.’ 
steamship down, the northern channel, Ac 
the collision was found by the ct. to have 
taken place on the south side of the said 
channel. By virtue of their powers under 


PART XII. SECT. 3, SUB-SECT. 6— C. (f) i. 

sf. Bare sfceraae tmy.] — Kastekn S.S. Co., Ltd. v. Canada Atijlntio Transit Co.. [1928] Exch. C. R. 129. — CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— D. (e) v. 

5961 i. Veasel rnUrina or Imrina dock.] — Einfbict v. Can.\dian S.S. Thinks, Ltd., [1928] Exch. C. K. 165. — ^CAN. 
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Dockyard Ports Regulation Act, 1865 (c. 125), I 
the Lords Comrs. of the Admiralty exercise 1 
authority over Queenstown Harbour as a | 
dockyard port, but by Order in Council of 
Aug. 10, 1903, it was provided that a fair- 
way would be kept i hrougli th(‘ inner man-of- 
war anchorage, & in 1909 tlie Cork Harhc»ur 
Comrs., “ in pursuance of tlu' powers vt*sted 
in them by the (\)rk Harbour Acts, 1820- 
1903,” issued mth the approval of the Hoard 
of Trade the consent of tla* Admiralty, 
required by sect. 60 of the ( 'Ork Harbour Act, 
1903, bye-laws for the regulat ion of navigation 
in Queenstown Harbour. Hy b^’e-law 41 : 

” Any regulations for preventing collisions 
at sea for the time being in force, undcM* the 
provisions of the Mer<;hant; Shipping Act.s, 
shall be deemed to apply t o tlie port , A slia-11 
be construed as if the following bye-laws. 
Nos. 42 to 52 {inclusive), were added thereto 
A the entire fairway shall be deem(‘d t(> be | 
a narrow channel.” By bye-law 53 : “ TIk 
foregoing bye-laws, where they refer to any , 
part of the man-of-war anchorages or any 
other part of the do(tkyaj*d port, sliall apply | 
to any merchant ships that may be 
temporarily using such parts of the port.” 
The interpretation clause prefixed to the said 
bye-laws defined ” fairway ” as ” the space 
within the poi-t- for the time being resi'rved 
as a highway for vessels in motion.” In 
1916 the Harbour Conirs. issued a ” Dc^scri])- 
tion of Fairway,” para. 6 of whicli was as 
follows : “ From the eastern limit of tlie 

inner man-of-war anchorage to the White 
Point Buoy th<‘re are two fairways -the 
northern fairway A the southern fairway. 
The northern fairwav is bounded on the 
north V)y an imaginary line from 20 fathoms 
south of Copper Point Buoy i.o the w(‘st«ern 
end of Queenstown Deep-water Qua\, A 
thence towards White J*oint House until I 
Bushbrooke Church bears N.W. by W.AW., | 
A thence to White Poini/ Buoy showing 
fixed white light, A on the south by tlu* line 
of Admlty. battb'ships’ mooring buovs. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships’ 
mooring buoys, A on Hie south by tlie line 
of Admlty. torpedo-boat A other, mooring 
buoys along the north of Hpit Bank A Haul- 
bowline ” : — Held : subject- to the general I 
overriding jurisdiction of the I^ords C'omrs. 1 
of the Admiralty, Hie Harbour Comrs. have j 
power i ;0 reserve space within the port- as n j 
highway for vessels in motion, A that the 1 
effect of the bye-laws, as explained by Hie I 


reseiwation contained in the “ Description 
of t'airway,” was to constitute in the inner 
man-of-war anchorage two separate fairways, 
dividoil by t he line of mooring buoys, in either 
of which vessels, whether ])rocee<ling up or 
down the harbour, were entitled t-o navigate, 
A pltts.’ vessel was alora* in fault for Hie col- 
lision for failing to keep on ht*r own starboard 
side of the northern fairwav, in compliance 
with art. 25.~q^ilE Zit.lah; 119291 P. 266; 
98 L. ,1. P. 121 : in L. T. 174 ; 15 T. C. H. 
410. 

6080. Add. Annofaiion : Mentd. The Young Sid, 
[1929] P. 199. 

6104a. Right to give signal -Vessel without steer- 
age way.] — Clan Line Stea.vteus, liTi). 

(OVVNEUS OF THE ” ClAN STOAIfT ”) V. 
PSKSIHE STEAMSHIT* Co., liTD. (OWNERS OF 
T11J5 “ rsiviiAVEN”). [1929] S. C. (il. T;.) 69, 
H. L. 

6115. Add. Annotation : - Refd. TIkj N'ecHs, [1929] 
P. 291. 

6174. Add. C datum : -17 Asp. M. 1.. C). 289. 

6176. Add. Annotation Mentd. Hoff Trading 
(L, A .1. Holl) Co. ?'. D'' llougemont (1929), 
34 (kim. Cas. 291. 

6195. Add. AnnotatiO)\ : Expld. TIk* Veciis, [1929] 
P. 201. 

6240a. ‘ — .'i -”B\ur)M ^’l.:(!NON ” 8.S. 

S.8. ” Metaijama,” [192SJ S. i\ (IT. L.) 21, 
H. L. 

6241. Add. Annotation ; — Consd. (Canadian Pacific 
Rv. r. Kelvin Shijijnng Co. (1927), J3S L. T. 
369. 

6248. Add. A)inotatio>i : ■ (Canadian Pacific 

Itv. V. Kelvin Shipping Co. (1927), 138 Jj, T. 
369. 

6255. Add. Annotainm : — As ia (1) Apld. t^anadian 
Pacific Ky. v. Xclvin Shi})))ing Co. (1927), 
138 J.. T.’369. 

6256. Add. Annotation ; - Refd. (-atiadian Pacific 
By. V. Kelvin Shipping Co. (1927), 138 Ji. 
369. 

6267. Add. Annotation : -Refd. (^inadian Pacific 
Ry. r. Kelvin Shipping Co. (1927), 138 L. T. 

6377a. — .1 — The J-^rinc ioms, No. 5608b, 

ante. 

6414. Add. A nnoiattons : * Consd. Soi-vico r. Sun- 
doll (1929), 15 L. K. 569. Refd. Dew v. 
Pnited Bnt-isfi S.S. Co. (J92S), 139 L. T. 628. 

6417. Add. AnnotaiUmH : Consd. Dow??. United 
British S.S. Vo. (1928), 139 I. T. 628; The 
Yectis, 119291 J^. 204. Refd. Servi<*(‘ 
SuiKi»‘ll (1929), 45 T. J.. U. 569. 


PART XII. SECT. 3, SUB-SECT. 6.— 
E. (a). 

sj. NcffU^ent nainmlion -- Whnt 
amounts io .] — “ Wbnchita ” v. Hrecii- 
BAT,” Bekchbay S.S. Co. V. “ Wen- 
CHITA,” ri9iJ8] Exch. C. R. 178.^ CAN. 

■k. Duties of masters.] — Held : wken 
two vessels are meeting In a narrow 
channel, oartiful watch must bo kept 
by the masters of oaoh vessel over the 
niovoment of the other vessel, &. th(iy 
must bo prompt tf^ signal In case of 
emergency resulting from their 
manoeuvres. Carelessness or neglect 
to so act, if damage results thcjrtifrom. 
Is negligence for which each vessel 
offending is liable. — Eastohn Steam- 
ship Co. V. “ Alice,’* J. 1\ Pouter He 
Sons, Ltd. v. “Warren,” I1937J 
Exch. C. R. 228.— CAN. 


PART XII. SECT. 3. SUB-SECT. 5.— 
E. (d) 

n i. .1 — T- M PEU States Sim*rTN(4 

Board t?. The Siiir St Alhanh ( 1928), 
2S S R. N. S. \V 129 ; 45 N. b. 

W. W. N. 104. -AUS. 

PART XII. SECT. 3. SUB-SECT. 6.— 
G. ia). 

6121 ill. In tuirrow cininnel 

— Check .sicmal.] -Where a vohhoI is 
overtaking anotlu'r in a narrow ohnnnel 
such as the WeUaml Canal A slgiutleH 
her desire to pass by blowing om* blast, 
but rt^ceives no reply, she is hound to 
wait, He not attempt t.o go forward so 
as to afft‘ct the overtaken vessel until 
permlssiou is obtained. Rule 2.) of 
the Rules of tiie Hoad for the (/lyat 
Lakes is imperative, & overddes the 
General Rules wdiieh deal with con- 


ditions not covered cxpi'esslv liy said 
Itiile. 

TiH^“ check “signal Is not recognised 
by the Great Lak<‘s Rules, -S: Us nieaii- 
iiig (S; elTect can oiilv be fiijterrmnod by 
tlie cireuiristances under wiihdi it is 
given & r(*cel\ed. — biNVENNEH-Mo- 
Naeuhton Lives p. “ Hteel Chemist,” 
[1928] Exch. C. R. 182.— CAN. 

PART XII. SECT. 5, SUB-SECT. 5. —A. 

6413 xviii. - — .1 — Sini'ENneb-Mo- 
Naughton liiNi:, l/ri). v. “ Buui.in “ 
S.S.. [19281 Kxeh. C. il 45.- -CAN. 

PART XII. SECT. 5, SUB-SECT. 5.— B. 

q i. - - .1 If eld : wdiere vessels 

are meeting in uanow channels or 
areas irnriroper signals by whistle 
are exchanged, rules 22 & 23 being 
violated b\ both vesMcls, liability for 
iiegligeiieu which causes a collision 
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6429. Add, Annotation : — Expld. The Vectis, [1920] 
P. 204. 

6430. Add. Annotation : — Consd. & Expld. The 
Vectis, [1929] P. 204. 

6433a. .] — Pltfs., as owners of the barp:e 

H., brought an action in the Mayor’s & City 
of London Ct. against the owners of the bai*ge 
V. in respect of damage sustained by the H. 
in Milton Greek, Kiver 8wale, through coming 
in contact with the F.’s anchor, which was 
admittedly being carried in an improper 
y)osition, with the stock projecting over the 
bows, in breach of one of the Milton Creek 
>)ye-laws. Hut for the position of the anchor, 
the use of fenders would have avoided damage 
to either vessel. The judge held that the 
master of the f[. knew of the ])ositioD of the 
anchor & took the risk of coming in contaci; 
wnth the V. when the rush of the flood tide 
swmng the II., which was aground, athwart 
the creek & into contact with the V. lying 
moored on the o])j)osite bank. lie found 
that the master of ttu? H. was negligent in 
not taking measures to avoid coming in con- 
tact wdth the y., on the authority of The 
Monir Hosa, No. G480, which he thought was 
in conflict with The DunManhorough , No. 
6429, gave judgment for dcfts. Pltfs. 
aj)pea1ed ; — field : defts. had not established 
either knowledge of the position of the anchor 
or negligence on the j)art of the master 
of the //., iSc the appeal succec'ded. — The 
Vectis, [1929] P. 204 ; 98 L. J. P. 185 ; 140 

L. T. 563 ; 45 T. L. K. 384. 

6437a. .] — A steamer having stopped but 

not having, as she should have done, reversed 
immediately before a collision, though the 
ct. found as a fact* that her not having done 
so did not atlect the collision, having thus 
infringed rule 14 of th(i Thames liules : — 
Held : .she was nevertheless not to blame, 
for the Thames liules do not fall within the 
operation of Merchant Shipping Act, 1873 
(c. 85), s. 17. — The IIarton (1884), 9 P. 1). 
44 ; 53 L. ,1. P. 25 ; 50 L. T. 370 ; 5 Asp. 

M. L. C. 213 ; 32 W. li. 697. 

6441. Add, Annofaiions : — As to (2) Consd. The 
Vectis, [1929] P. 204. As to (3) Consd. The 
Vectis, [19291 P. 204. 

6451. Add. Annolaiion : — Consd. The Vectis, [19291 
P. 204. 

6465. Add. Annotation : — Refd. Tlie Young Sid, 
[1929] P. 109. 

6499. Add. Annotation Consd. Dee Consorvancv 
Board v. McConnell, [1928] 2 K. B, 159. 

6501. Add. Annotatioyi : — Refd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6503, Add. Aymotations : -Mentd. A.-U. v. Glen 
Line Liverpool & London War Bisks 
Insce. Assocn. (1929), 34 Com. Cas. 309 ; 


Page V. Scottish Insce. Corpn. (1929), 98 
L. J. K. B. 308. 

! 6504. Add. Annotation : — Consd. Dee Conservancy 
Board V. McConnell, [1928] 2 K. B. 169. 

6562. Add. Ayinoiaiions : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628 ; Service 
V. Sundell (1929), 45 T. L. R. 569. 

6591. Add. Annotation : — Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

6594a. .] — “ Harvest Home,” The, No. 

5217, ante. 

6624. Add. Amiotalion : — Consd. StrathfiUan S.S. 
Owners v. Ikala S.S. Owners, The Ikala, 
[1929] A. C. 196. 

6627. Add. Annotation : — Apld. A.-G-. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

6628a. Detention due to collision — Owner 

unable to use ship owing to contract during 
period of detention.] — On Mar. 12, 1927, 

reaps.’ steamship sulTered damage by a 
collision with applts.’ steamship, for which 
the applts. admitted liability. The damage 
did not I’endcr resps.* vessel unseaworthy, &; 
she continued trading without effecting 
repairs. While she was so trading her 
owners by a memorandum of agreement 
dated Doc. 21, 1927, contracted to sell her. 
The agreement set forth that the vessel was 
” due London on Dec. 24, thence H. &- A., 
expected ready for delivery between, say, 
Jan. 10 Jan, 31, to be delivered to buyer 
at Antwerp or a U.K. port at seller’s option, 
but not later than Peb. 25, 1928, subject to 
buyer’s approval afloat & to bottom examina- 
tion in dry dock, as specified in Clauses 4 & 6 
of this contract ... 4. The buyer shall 

commence the inspection of the steamer 
afloat witdiin twenty-four hours of receiving 
notice of steamer’s readiness for inspection, 
& if on superficial inspection the buyer is 
satisfied with the general condition of the 
steamer, seller shall at his own risk & expense 
open up the engines, boilers & tanks for 
the iusjjection of the steamer afloat by the 
buyer. . . . The buyer shall declare accept- 
ance or refusal of the steamer in writing within 
twenty -four hours after completion of such 
inspection afloat ... 5. For examination 

of bottom &/or other water paiis &/or tailend 
shaft, seller agrees to put the vessel into dry 
dock. . . .” The steamship arrived at Ant- 
werp on Jan. 10, 1928, & her owners gave 
notice to the buyer of her readiness. On 
Jan. 16 they proceeded to open up the vessel’s 
engines, boilers & tanks for inspection, & 
while the vessel was in that condition & 
therefore unable to trade, they took the 
opportunity to effect the repair of the col- 
lision damage, which was of such a nature 


inuHt be determined by the weight of 
evidence after consideration of the 
action of each vesHcl, having regard to 
mio 37. — “ Mamltsy ** S.S. (Owners 
OF) V. “ Hector ’* S.S. (OwNEits of) 
& The Northern Construction Co., 
[1928] Exch. C. R. 42.— CAN. 


PART XII. SECT. 6. SUB-SECT. 6.— 
C. (a). 

6447 i. RuleJt of Common Law 
Admiralty dwtinguished ,] — Where the 
negligence of deft, ia not the sole 
cauHe of the damag<‘ diflci'cnt principles 


for assessing liability are applic*ihle 
at common law from those to be 
applied in Admiralty, for at common 
law the suit will fall, whereas in 
Admlmlty where the damage is caused 
by the combined default of two or 
more vessels, the liability is to be 
apportioned. — “ Rabenfeis,” The 
(1929), I. L. R. 56 Calc. 763.— IND. 

PART XII. SECT. 6, SUB-SECT. 4. 

si. Effect of Mardime Conventions 
Act, 1914, 8. 9.] — The present action 
is one in reyn against the tug N. for 
damages to pltf.^s canal boat, when in 


tow of the 8., as a result of a collision 
between the said canal boat, a dumb 
tow, & the wall of the inner basin of 
the harbour of Quebec, which col- 
lision was alleged to be due to the 
negligent navigating of the S. : — IleM : 
sect. 9 was not limited In its applica- 
tion solely to actions for damages due 
to collision between vessels, & the 
present action not having been com- 
menced within two years from the date 
when the damages or loss or injury 
was caused should be dismissed. — 
“SpRiY ” V. St. Clair, 11928] Exch. 
C- R. 56.— CAN. 
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that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, & were corajdcted on .Ian. 24. 
Subsequently the vessel was put into dry 
dock for bottom examination. On the 
reference to assess the damage caused by the 
collision resps. claimed {inter alia) loss 
exx)enseB in resj^eci of four days* dettmtion 
while their ship was undergoing rt'pairs : — 
Held : inasmuch as res]). shiixnvners had 
entered into contractual obligations which 
prevented them from trading witli l.he vessel 
& earning profits during the time when the 
repair of the collision damage was being 
executed, they had not suffered any loss by 
the detention of their vessel in conse(pH‘nc(‘ 
of the collision, were therefore not entitled 
to recover from the wrongdoer. — T itk Youk, 
[1929] P. 178; 98 Ji. J. P. 147 ; 141 P. T. 
215, C. A. 

6656. Add, Annotation Consd. The York, [1929] 
P. 178. 

6659. Add, AnyiolatUm : - Refd. Canadian Pacili<^ 
Jlv. V, Kelvin Shipping ('o. (1927), 198 L. T. 
369. 

6663. Add. Annotation Refd. The Ikiila, [1928] 
P. 80. 


Part XIV. 

6794. Add. Annotation :—Afi to (2) Consd. Dee (Con- 
servancy Board v. Mcl^omiell, [1928] 2 K. B. 
159. 

6796. Add, An)toiaiion Consd. Dee Cons(‘rvancy 
Board v. McCVmnell, [1928] 2 K. B. 159. 

6797. Add. Annotation : Apld. Dee ( kmstuvancy 
Board v. McC-onnell, 11928] 2 K. B. 159. 

6807. A(M, Annotalion.s :—Ai< to (1) Consd. Dee 
(-onser\ anc.y Board v. McConnell, 11928) 
2 K. H. 159 ; 0. W, By. v. S.S, Mostyn, 1 1928] 
A. C. 57. 

6809a. — .1 A ketch belonging to 

defls. sank, owing to their negligemie, m a 
river, of which first pltfs. wore the con- 
servators, & thereby obstructed the naviga- 
tion of the river & second pltfs.’ wharf A 
the apx^roaches thereto. Immediately after 


Part XV. 

7056. Add. Annotation : — As to (2) Refd. i 


6671. Add. Annotation : -- Apld. The Y^ork, [1929] 
P. 178. 

6674. Add. Annotation Apld. The York, [1929] 
P. 178. 

6677. Add. Citations : —ajfd, suh noin. StuaTII- 
Finnw S.S. OwNFiis v. Ikai.a S.S. Owners, 
The Ikaea, 11929| A. C. 196; 98 L. J. P. 
49; 110 1.. T. 177 ; 17 Asp. M. I.. C. 555, 
11 . L. 

Add. Annotation Consd. Tlie York, |j929J 
P. 178. 

6678. Add. Annotation:- Retd. 'Plie Young Sid, 

1 1929] V. 190. 

6706. ^idd. Annotation : Apld. V.-lh v. (den Bine 
tV- BivtT))o(>l A London War Bisks Insce. 
Assocn. (li‘29), 91 C^om. ('as. 909. 

6708. Add. n notiii nni : — Apld. A.-C. v. (den lane 
A' Li\im'Oih>1 a Londtni Mar Bisks Insce. 
Assocn. (1929), 91 ('om. ('as. 909. 

6736a. Allowance to charterer under cesser clause.] 

- The Essex IOnvov, Nt). 2101a, ante. 

6742. Add. Annotation Refd. ddie Point Breezt*, 
1192SJ P. 195. 

6758. Add. Annotation : - Refd. Engelke v. Alus- 
marui, 11928) A. C. 199. 


-Wreci(. 

tin* sinking of tlie kctidi, A befoi'e any 
cx])enses vere in(‘urr(*d in removing her, 
defts. abandonet) h«‘r. Pltfs. .lointly incurred 
<‘X])cn8es in rc'inovmg tla* ol)st-T‘U(4/ion, A sued 
to recover th(‘ amount from (lefts. : — held: 
(i) tii(‘ t(‘tcli jiavjiig sunk througli the 
iH‘ghg(‘nc(‘ of d<‘fts., tJ»e\ )K*cain(‘ liable at 
coinnion law foi* tl»(‘ daina.g(‘ caused by the 
obstruction to t )ie navigation of tlu) riv(5r A 
the hlcjcking of tlH‘ aj)})roach t-o th(| wliarf, 
A they could not i‘scap(‘ liability for that 
da, mage by abandoning the vvieck ; (2) the 

damages recov(‘i*ahl(* wei*(^ t h(‘ r(*asonablc 
cost of removing the ohst-ruction. — Dee 
(■ONSEHVANl'V BoARH V. MlAU»NNK3.1>, [1928] 
2 K. H. 159 ; 97 J.. .1. K. H. 487 ; 198 B. T. 
656 ; 92 J. P. 54 ; 26 B. C. B. 204; 17 Asp. 
M. B. C. 499, C. A. 


— Sajvage. 

kt. Ocean Harding, ! 19^8] a K. B. 871 . 


Part XVI. Pilotage. 


8002. Add. Citation : — 17 Asp. M. L. C. 338. 

8030. Add. Annotation : • Distd. Humber Con- 


servancy Hoard v. Eederated (Vial A Shipping 
Co., [19'28) 1 K. B. 492. 


Part XVII. — Shipping Casualties. 

8057. Add. Annotation : — Refd. The Koyal Star (1927), 97 L. ,T. P. 49. 


h i. lindge.] -A.-Q. for bumsii Columbian. “ Pacific 
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v. “ PACIFIC Foam,- [Umi 2 D. L. R. 877 ; [1028] I VV. VV. R. OB... -CAN. 
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Part XVIII. — Limitation of Liability of Owners and Others. 


8083. Add. Citation : — 17 Asp. M. Jj. C. 270. 

Add. - Consd. The Kuapehu 

(JNo. 2), [1929] V. 8(>5. Refd. Gosse Millard 
V. Canadian (hivernment Merchant Marine, 
American Can Co. v. Same, [19271 2 K. B. 
132. 

8104a. Dock owner with controlling Interest in 
second dock — Whether second dock Included 
in “ the area ” for purpose of calculating 
liability.] — Pltfs., a limited co., owned docks 
at B., in one of which defts.’ vessel R. received 
daiiiap;e. Th(* H. was the largest vessel 
wliicli had b(‘en in those docks within the 
sialutory })criod, but i>ltfs, also had a con- 
trolling interest in docks at F. owned by 
anof'li(*r limited co. in which larger vess(‘l 
than th<‘ R. had b(H‘n docked : —Held : even 
assuming ]dtfs. exercised any power ov<;r 
the docks within 1900 Act, s. 2 (1), those 


1 docks were not within “ the area ” con- 

I templated by the sect., namely, the area 

I containing within it the paiticular dock in 

which the damage was caused ; & pltfs. 

were entitled to a limitation decree based 
on the tonnage of the B. — Thb: Ruapehu, 
No. 2, 11929] P. 306 ; 98 L. J. P. 107 ; 4.5 
T. L. K. 6.57. 


8121a. Whether Merchant Shipping Act, 1906 
(c. 48), s. 69, retrospective.] — Above sect., 
with reference to the cjilculation of the 
tonnage of a steamship for the purposes of 
limitatitiii of liability, is not retrospective 
so as to apx)ly to a collision occurring before 
the A(;t came into operation, though tin* 
limitation of liability action was commenced 
after Act came into operation. — The 
Langdale (1907), 76 L. J. P.164; 23 T. L. R. 
683. 


Part XIX. Liens on Ship, Freight and Cargo. 


8200. Add. Annofdilon : -Mentd. 'Phe Point Breeze*, 
1192S]P. 135. 

8213. Add. Atnudahoti : Mentd. Fng<‘Ik(‘ r. Mus- 
iiiann, 11928| A. C. 133. 

8215. Add. Annoialion .-—Consd. Dee ( 'OnsorvarK^y 
Board v. McGonnell, 1 19281 2 K. B. 1,59. 

8216. Add. Anoo/alion : Refd. (hW. Bv. v. 
H.S. Mostyn. [1928] A. G. 57. 


8288. Add. Annotation : — Mentd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929J 
I K. B; 470. 

8366. Add. Annotation : — Mentd. Re Stanton P. R, 
F., Ltd., [1929] 1 Oh. 180. 

8384. Add. Annotation : — Mentd. The Point Breeze, 
11928] P. 135. 


Part XXL Harbours, Docks and Piers. 


8534. Add. Cdation, : - 26 L. G. IL I. 

8546. Add. An}toiafinn : Refd. Busby r. 
Avgherino, [19281 A. V. 290. 

8564a. Exemption — Abolition of.] — 7Mri : the ex- 
emption claimed having been shown to he 
in existence for over one hundred years, the 
ct. would endeavour to tind a legal oi'igin 
for it, but, assuming tlie oxemiition to have 
been proved, it was abolished by Shipjiing 
Dues Exemption Act, 1867 (c. 15). - New- 
roHT OoRPN. n. Isle of Wight Faumkus’ 
Trading Hiruety, l/ri). (1928), 92 .1. P. 109. 

8575. Add. Annoiaiion : — Mentd. Dennerley v. 
Prestwich TJ. D. C. (1929), 141 J^. T. 602. 

8629a. No duty to disclose condition 

ol berth.] — Pltfs.' steamship was damaged by 
ly ing in an uneven berth at a v harf owned by 


defts., a railway co. Defts.’ harbour master 
at the wharf acted as ship’s agent for pltfs. 
for the limited purposes of reporting the ship 
at the Custom House, paying the pilot, A- 
providing tJie master with funds to pay the 
lahom*ers discharging the cargo. ' Before 
pltfs. arranged to send the vessel to the 
wharf the harbour master had in writing 
informed them that the berths were “ per- 
fectly safe for steamers to lie aground.” 
Defts. alleged that the vessel came to the 
wharf subject to xR’inted conditions, known 
to tJie harbour master, whereby the railway 
CO. did not represent, warrant or guarantee 
that the berths alongside the wharf were 
safe or suitable for the accommodation of 
vessels, <& all vessels brought alongside 
remained at tlni sole risk of their owners & 


PART XVIII. SECT. 6, SUB-SECT. 4. 

sn. 071 m of iTToof.] — IJcId : the 

waH on putitionors of sho\Mngr that the 
daniupt* did not ariwo on dintinot 
occaHioiis ; they must t horefon; 

ostublish that the Hoooiid cAtlllHion 
was caiisi'd by the* Bamc; iniKtakc ns 
caused thi^ first. — Tiik “ Lucttllitk ** 
r. Thf. “ ft. M\ckay,'’ 11 1)29 j 8. C. 
(CL of 8 ohs.) 401.— scot. 

PART XIX. SECT. 1, SUB-SECT. 1. 

so. Wheiher asRignahlr.] — Held: lu 
an action for darna^tje by coUlsiou, 
the sale ol oue of the ships by the owner 


do(*h not disentitle him from enfiucing 
a maritimo lion on the other ship. 
Such a lien Is in general, & iu such a 
^se as this is unassignablo. — D uft r. 
The “ PiioGRic8s.’»fl928] Exch. C. K. 
ir»7. -CAN. 

PART XXI. SECT. 1. 

sp. Lenae of wharf — E)€elm€Hl.\~- 
\\hero a wharf side site In the B. 
Harbour, E. Ijoiidon, bud been leased 
to applt. by the Union of S. Africa, 
who was the owner of the site, & an 
action for ejectment had been brought 
by the S. African Rye. & Harbonrs : — 
Held : as pltf. was the Governor- 


General in Council, who in railway & 
harbour matters sued In the name of 
the S. Afncan Rys. & Harbours as 
directed by sect. 65 of Act 22 of 1916, 
& who owned the wharfside site, a 
contention that pltf. was not the 
owner of the site could not bo sus- 
tained.— Winter v. S. African Rys. 
&: Harbours, [1929] App. D. 100. — 
S. AF. 

PART XXI. SECT. 7. 

sr. JAability of caretaker of buoys — 
Danuiae to individiml.] — Harkins v. 
Benson (1895), 33 N. B. R. 93.— 

GAN. 
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on. i;}i6 t»6rri[is "tlialf Hit* co. sliould ‘‘ in no 
event whatev(‘r bo liable for any damapo 
. . . however caused to or suffertHl by any 
such vessel.” The harbour master did not 
in fact know that the berth was defective : — 
H aid ; ( 1 ) even if t he liarbour mast er ouj^ht to 
have known of the defective condition of the 
berth, whicli was doubtful, it was not his 
duty to impart to pltfs. informat ion, acquired 
as harbour master, which would be against 
the interests of deft/s. of tin* harboui* master 
to disclose ; (2) the notice did not lorm part of 
the contract between pltis. (lefts., A: alTorded 
defts. no defence ; Ar according] v pltfs. were 
entith^d to judgment.. — T hk 11\vlk, 11929] 
P. 276 ; 141 I.. T. 429 ; 45 T. 1.. 11. 690. 

8643. Add. A'nyftdalioax : — iIcHcroIh/^ Refd. Dee 
Conservancy Doard v. McConncdl, [1 928) 2 
K. 11. 169. Mentd. Tollev r. Frv .1. 8. tS. 
Sons (1929), 10 T. ].. |{. 108. ‘ | 

8645. Add» CJUaUutts : — 92 J. P. 18 ; 11 T. L. II. | 
179; 72 Sol. ,Jo. 10; 2() D. C. R. 91 ; 17 
Asp. M. L. C. 307. 

Add, A HUolallon : - Consd. L»ee Conservancy 
Board v. Mct’oiiriell, [19281 2 K. B. 159. 

8661. Add. ('ilalions affd. (1927), 138 J.. T. 
382 ; 2t) \u G. R. 1 ; nab twm.. Boston 

CORPN. V. WlTEIAM OiJTFAT.U BoAUI), 92 
.1. P. 1, H. L. 

8665. Add. Aanolnlion : Consd. I )(*e ( 'onservancy 
Board v. McConnell, [1928) 2 K. B. 159. 

8688a. .J This Havle, No. 8029a, ante. 

8700. Adxl. Angola! ion Refd. Oliver v. Sadler 

& Co., [1929J A. C. 584. 

8711a. .J - The JlAYLE, No. 8029a, a/dc. 


8715. Add. Ciiatlo}is : — 138 L. T. 280 ; 17 Asp. 

M. L. C. 347 ; 33 Com. Cas. 79. 

Add. Annotations : — to (1) FoIId. Wickett 
V. Port of lioudon Authoritv (1928), 138 L. T. 
008. Refd. The llayle, [1929] J>. 275. 

8715a. .1 — Pltf., a lighterman, was in 

chai'ge of a barge, which was being taken from 
a dock through a locJc. The dock A: lock 
were both the property of defts. While 
pltf. was navigating the bargt^ under th(^ orders 
A: directions of defts., a rope attaclied to the 
barge broke A: struck pltf., causing him 
personal injuries. Pltf. had no option to 
i'(dus(‘ to tak(‘ the rope on boai-d. Defts. 
relied on the terms of a notice, exhibited on 
the jnerhead of the lock, to tJie elTect that 
light (‘l inen a vailing tliemselves of the 
facihtn's A: assistanc(i of defts.’ servants 
must, do so at tlieir own i*isk, Si u|)on the 
und(‘rstanding that no liatiility whatsoever 
should attach to (h'fts. or th(‘ir seiu^ants for 
any inpiry from whatevin* cause arising to or 
by t he craft, or to or by any pers(jn on board 
theri'of :~H(id : tlu‘ wonls of the above 
notice were prnnA facia a(l(‘quate to exempt 
(lefts, from liability for th(‘ neglig(‘nce of 
tbeir s(‘rvants. A: tlu* fact that pltf. was 
comp(dl(‘d to regulate th(‘ barge according to 
the directions of the doc. t master was in no 
way inc(msist.(‘nt. wit h the fart- that he was in 
tJie eireumst ances ” availing himself of the 
facilities Si assistance ” of (lefts., Ac did not 
(iepriv(‘ (lefts, of th(* exein]>t.i()n atlorded by 
the notice. — WuRvE'iT v . Port op London 
Authority, |I929j I K. H. 210; 98 L. .1. 
K. B. 222 ; 138 J.. T.008. 


Part XXIII. — Pleasure Yachts. 


8732a. Survey by Lloyd’s Register — Liability of 
individual surveyor — Negligence. | -Pltf., wlio 
was the owner of a yacht., re<piest(‘<l the 
soci(*ty known as Lloyd’s Register to ma.ke a 
sjiecial siirv^ey of th(* yacht for classification. 
U’he society stipulated for freedom from lia- 
bility, tV the survey was conducted by two of | 
the society’s surveyors. I left., wbi^ was one of 
these two survey (jrs, was ri^sponsible for the 
mainmast. The S(jciety certified that the 
yacht had been reiiorted to be in a good A 
ellicient state Si that she had bt*en classed as 


Al. Ill fitting out. the ya(;ht for sea pltf. 
found ( hat the mainmast was rotten in places 
Si wholly unlit for use*. A: la* daimed damages 
li'om deft, foi* neglig(‘nc(^ A: bi‘(jach of duty ; — 
Held, : th(‘re was no j)rivity of contract 
bt*tw(‘en j>ltf. Si d(‘ft.. A:, t hat iiuJep(jndently 
ot contract d(‘ft. owed to pltf. no duty oi 
(iar(; or skill with rtjgai'd to the survey. At 
theri'fm'c th(‘ action fail(*d.~HuMPHRRY v. 
Bowers (1929), 45 T. L. R. 297 ; 73 Sol. Jo. 
191 ; 31 t-om. (’as. 189. 


Part XXV. — Requisition 

8733. Add. Annotation : — A.v to (2) Distd. Ensign i 
Shipping ('O. v. 1. R. Coiiirs. (1928), 139 L. T. , 

111. I 

8749. Add. Annotation Consd. C’lan Line 
Steamers v. Board of Trade, [1928J 2 K. B. 
557. 


of Ship by Government. 

8750. Add. Annotations : — Consd. (Jlan Line 

Steamers v. Board of Timle (1928), I JO J^. T. 
33; Th(* (dan Mat.li(‘Son, [1929J (^ A. 

514. Refd. llain S.vS. (’u. v. Board of Trade, 
[19281 2 K. B. 534. 

8751. Add. Annotations :-~Consd. Bain S.S. Co. 


PART XXV. SECT. 2. 

h i. Value at Hme of re/iuisilum.] 

— The 8. was rcqaiHitlonud by the; 
Canadian Oovemnicnt in 11H8. In 
1924 the claimant waa no tilled of the 
i^lease ol the vessel At that time 


sho vvaa lylnff l»artly Hiibmcrgod, at 
Kingston, a derelict liiilk of no value, 
& claimant refused H) take delivery 
thereof : — Held . on tho facts, the 
(luestloii of biro disaiipeared, & that 
tho controversy resumed itself into a 
question of compensation for the value 

11 rift 


of the vesMol so appropriat(;d, as at the 
date of the niqmsition thcireof, & not 
for tin; iiroflLs that could have been 
Tiiacb* out of th(; vessel during the 
period of reiiuisition. — M a(’k.aY v. 11., 
119281 Exch. O. U. 149.— CAN. 
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V. Hoard of Trade, [1028] 2 K. B. 634. Refd. 
("Ian Line Steamers v. Board of Trade, 
The Clan Matheson, [1929] A. C. 5U. 

8753. Add, Aymoiaiioii^ : — Consd. Clan Line 

Steamers Board of Tratie, The Clan 

Matheson, [19291 A. C. 514 ; llain S.S. Go. 
V. Board of Trade, 1192S] 2 K. B. 534. 

8754. Add. Amioiaiion : — Refd. Clan Line Steamers 
V. Board of Trade (1928), 97 L. J. K. B. 735. 

8755. Add. A'tmoiaiioris Afs fo (1) Consd. Clan 
Lino Steamers ?;. Board of Trade, [1928] 
2 K. B. 557. Refd. Bain S.S. Co. v. Board 
of Trade, 11928] 2 K. B. 534. As io 
(2) Apld. Board of Tiade Bain S.S, Co., 
[1929] A. (J. 534. Consd. Clan Line Steamers 
V. Hoard of Tnwle, Th(i Clan Matheson, [1929 J 
A. C. 51 L 

8755a. — .] — The C. M. was re- 

fjuiHitioued on behalf of the Crown in 1917 
by a charterparty, which provided that the 
("roA^n should not be liable for marine risks, 
but should be liable for “ all consequences 
of hostilities or warlike operations.” Whilst 
so r(‘quisjtioned, tbe C. M. sailed fi*om New 
^’ork in convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 
port, with a carj^o, 84 yier cent, of which 
in wtdRlit was for the civil commissariat, & 
1() ]>er cent, in weij^hi^ w^as for war purposes. 
Sh(‘ was the third ship in the second column 
from the port; band in the convoy, another 
v(»ssel, the IV. F., which admittedly was at 
all material times engaged upon & carrying 


out a warlike operation, being in the corre- 
sponding position on the port- column. 
While the convoy was proceeding at night 
without lights the steering-gear of the C. M. 
suddenly broke down, she sheered seven points 
oft her course & came across the bows of the 
TL. F.i by wdiich she was struck &. sunk. 
Inhere was no negligence on the part of tliose 
on board the C. M.: Held: (1) the 
ai'bitratoi* was entitled to find that the 
C. M. was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material ; (2) the loss of 
the C. M. was not the consequence of a war- 
lik(‘ operation, inasmuch as the dominant 
dii-ect cause of the loss was the break-down 
of her steering-gear & her sheering off her 
couree. — CiAN Line Steamers, Ltd. v. 
Board of Trade, The V}.an Matheson, 
[1929] A. C. 514 ; 98 L. .1. K. B. 408 ; 141 
L. T. 275 ; 45 T. L. K. 408, H, L. 

Add. Avrioiaiion : — As in (2? Distd. Board of 
Trade v. Hain S.S. Co., [1929] A. C. 534. 

8760. Add. Ci/a/io)is : ^[1928] 2 K. B. 534 ; 139 

L. T. 506 ; 34 (^om. Cas. 1 ; 17 Asp. 

M. Ij. (k 520, 0. A. ; affd. svh nom. Board op 
Trade v. Hain S.S. Co., [1929J A. C. 534 ; 
98 1.. .1. K. B. 625; 141 L. T. 435; 45 
T. L. H. 550, B. L. 

Add. Amiotatioii : — As to (2) Apld. Clan Line 
StcaTn(u*s v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 



voi. XLn. 


SMALL HOLDINGS, SMALL DWELLINGS AND 

ALLOTMENTS. 


PART I. SECT. 6. 

sa. Agreement to quit before erfrWy of 
leane — Svb8e(fu€nt tiemand for renewal — 
Umall Landholder a (Scotland) Art, 1911, 
s. 32. 1 — A Htatiitory small tenant, under 
a lease tentiinatlng' at Whit Sunday, 
1929, entered into an iprreeinent with 
his landlord to quit the holding at 


Martinmas 192(>. the landlord under- 
taking to buy the straw produeed at 
the threshing of that year’s crop. & 
to ]>fiy eertain compensiitjons. On the 
faith of the agreement the landlord 
advertised the farm for sale with entry 
at Martininas 1920, & the farm w'us 
sold. The tenant, who knew of these 


proeeedings, refused to reiiK've W’hcn 
the term arrived, & some days Inter 
took up the jiosition that be was 
entitled to a reiu wal of his lease under 
tib()V(‘ sed. (‘i) IJdd : alxive sect, 
did not apph to tlie eneumstanees of 
, thetase — (lip’s r I’A ir PsoN, [1 929 1 
I S, C. (Ct. of Sess.) H‘> - SCOT. 
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Cases 6—1207. 


English and Empire Digest Supplement, 


SOLICITORS. 

Part II. — Admission and Registration. 

6. Add, Annotation : — Refd. Edtvards?’. A.-G. for Canada (1929), 46 T. L. E. 4. 


Part IV. — Solicitor and Client. 

813. Add. CHalion (1929), 45 T. L. B. I 904a. .]— Luck v. Meyjjsr (1928), 72 

204, 0. A. Sol. .To. 337. 


Part VI. — Remuneration of Solicitors — Costs. 

1207. Add. An7wiaiio7i :-~-As to (1) Consd. Jte Debtor, [1929] 2 Cb. 146. 


PART IV. SECT. 1, SUB-SECT. 3. 

t i. — .1- Where h Rolr. 

haR undertaken leprul biihlness wKhout 
a written rtdniin'r, &: afteiwardn has 
a dispute wltii the client as to the 
authority confcuTed thereby, & there 
Is nothlntr but asseition against 
assertion, the ct. niust accept the 
client’s denial as against the athmia- 
tion of the solr.-- K(('Ler v. Hubsell, 
[1928J 3 W. W, n. 7G.5.~CAN. 

PART IV. SECT. 1, SUB-SECT, 7.— F. 

la. Joint retainer— Denial of tiahilify 
— “ Uensotiahly neceHaary srrinces.”]-- 
NORTHKHN AflS’(’E CO. OF CANADA 

r. IVIcMamtkr, !19‘iS] 3 1). L. IX. 497 ; 
119281 S. C. U. 512 , afffl. S. C, subnom. 
Dc SOUOJTOKW, .3.3 O. W. N. 175. - CAN. 

PART IV, SECT. 2, SUB-SECT. 2.— 

A. (c). 

t i. Liability of solicitor.]— 

Mokan V. Rctteumeiuiokn (1858), 2 
P. H. 261.- CAN, 

PART IV, SECT. 2, SUB-SECT. 2.— 

B. (d). 

10 . Submission tojudomeni.] — Ditbitc 
V. Mabrton Coupn., fl!)2«] 1 D. L. R. 
225 ; [1927] S. C. U. 526.— CAN. 

PART IV. SECT. 3, SUB-SECT. 3.— B. 

r i. .] — 3'he suine considerations 

wliieh apply to a purchase by a soli*, 
from his client apply also to a sale by 
a solr. to his ellont ; & the obligations 
of a clerk in th(‘ service of a solr., to 
whom the solr. has delegated a matter, 
or to whom the solr.’s client goes direct, 
are no less in the mattAjr upon wiiicb 
th(* clerk proceeds than are the obliga- 
tions of the solr. himself. In such 
clreumstHiiccB the solr.’s clerk will 
stand in a flduidary ndution to tlui 
client, altliougb there lie no privity of 
contract. l)etwecn hlinscif ik such client, : 
& before selling bis owm pioperty to the 
client ho will be bouinl to make full 
disclosure to such client of bis intei*eBt 
in hueb property.- Blair v. Maivun, 
11929] N. Z. L. P. 225.— N.Z. 

PART VI. SECT. 6, SUB-SECT. 1.— B. 

86. Arbitrators — Public Works Act, 
Tt. S. /?. <\ 1924, s. 24.1— Under Public 
Works Act, 11. S. B. C. 1924, c. 211, 
8. 24, the aibitratora only are vested 
with authority to grant or wlthliold 
witness fees in the case of any par- 


ticular witness, at any rate to the 
extent of ileclding whether such fees 
should h(* included in the bill of costs 
for taxation or iH»t, & w'hat amount of 
lireparuUon was ren‘?onul>ly necessary 
— Pe Galt Bhor. P Burnaby AiinmtA- 
TION, 119281 1. W. W. Pi.. 798 ; 39 
B. C. R. 470. -CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— 

D. (b). 

if. Whether solicitor entiilcd—On 
unthdrawal of gemral rewirur.V A 
solr. was r(dained by C. to conduct 
proceedings in an action against. S. 
3’he retainci wa.s not disputed. 3'he 
soil*, conducted the action until thi* 
ludginent of the trial judge was given 
( 3 . decided to appeal & ciminjciiced 
pToeeedings for an appeal. Fiom that 
tliiK' be took over from the solr tin* 
conduct of ^ control of the proceedings 
ik of the appeal, & themifter the solr. 
merely perfomied such Ber\ieeH ns C. 
from time to time retiuired of him. 
3’he soil*, then delivered his lull of eo‘‘ts, 
& in due time oiitained on pranpe 
an order tor lt,s taxation pursuant to 
Solicit 01*8 Act, s. 33 (c) : — Held: C., 
by taking over the conduct & control 
of t,hci proceedings pul an end to tlie 
general reta.lner, as he had a right to 
do, & the soli*, w’as thoroupon entitled 
to claim payment of his costs, &, in 
the absence of “ special eircumstanceH,” 
to have a prircipe order for taxation of 
Ins bill .^ — Pe SAVidNAO, tl92?<l 4 

D. h. R, 433 ; 62 O. L. R. 589.— CAN. 

PART VI. SECT. 5, SUB-SECT. 10.— 

E. (a). 

sh. To ascertain “ costs in the 
cause.**] — AIcLkan v. Ratekin, [1928] 
3 W. W. R. 592.— CAN. 

PART VI. SECT. 5, SUB-SECT. 11.— B. 

0 i. Jurisdiction of court to 

extend.] — Re Gent One, Kx p. Pratt 
(1927), 27 S. R. N. S. W. 48.— AUS. 

PART VI. SECT. 6. SUB-SECT. 11.— 

D. (a). 

2371 V. .] — A taxing 

officer’s ruling as to whethcir any 
particular Item should be allowed or 
excluded ought rarely to be Interfered 
with on appeal, if it appears ho under- 
stood the governing pnnclple, — Cana- 
dian Educational Films, Ltd. & 
Good ART I^cturks Incorporated v . 
Horan & NicHOii? Thkather, Ltij. 
(1928), 39 B. C. R. 424.— CAN. 


2371 vi. .] — Noble v. 

Bromtlev. [1928] 2 D. L. R. 605 ; [1928] 
1 W. W. R. 899 ; 39 B. 0. R. 51 8.— CAN. 

PART Vll. SECT. 1, SUB-SECT. 1. 

sl. Solicitor to exeevior — “ (General 
counsel fee,'*] -’I’lie practice which has 
been foUowinl in SaNkatc*h(*\van of 
allowing the solr. for an exor. a 
“general eounsel fee’’ in addition to 
the ainonnt of his speeitic charges is 
without legal 3 UKtitieation. -P( Roemer 
Estate. Pc Mon’ tk Kokmer, [1928] 
3 D. L JL 860 : [1928] 2 W. W. R. 566. 
—CAN. 

PART VII. SECT. 1, SUB-SECT. 4.— 
B. (c). 

sm. IniH'sliflotion of title— Of assignee 
of equity of redemption —On exteus-ion of 
mortgage — Whether eouered by stale fee.] 
— It is a qiK'stion whether ads are so 
sufficiently connofjted wit,h the ex- 
tensum of the mtgi*. as to Ix' comprised 
within the scale f(*e ft>r effecting such 
extension. The investigation of the 
title of the assignee of an equity of 
ivdempUon Is not so connect ed, & the 
costs of Bucli investigation are not 
eovi'red by the scale foe.— Pe Russ 
(1927), 28 S. R. N. S. W. 7. -AUS. 

PART VII. SECT. 2, SUB-SECT. 1.- 
B. (b). 

BO. Attcudanccs before registrar to 
settle judirrneni .] — Mair v. Duncan 
L uMBFJt Co., Ltd. (No. 2), [1928] 1 
W. W. R. 431 : 39 B. C. E. 399.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 6.— B. 

3192 iii. — -.) — Deft, was given 
costs against the three pitfs. One of 
pltfs. had recoven'd a jiidgment against 
deft, for a much luiger sum in a 
previous action to which the other two 
pltfs. were not parties, & claimed the 
right to set -oil deft.'s costs against 
that judgment. Deft, argued that the 
eet-olT would defeat the lien of Ids solr. 
The ct. allowed the set-off, & an appeal 
from the order was dismissed. — Inlay 
Hardwood Floor Co., Ltd. v. 
DIER88EN, [1928] 2 D. L. H. 560 ; 
11928J 1 W. W. R. 897 ; 39 B. C. R. 
514.— CAN. 

PART VIII. SECT. 4. SUB-SECT. 6. 

sq. Protection of lien by declaratory 
judgment — Jurisdiction of court .] — Cas- 
8IL)Y V. S7UART, [1928] 3 D. L. R. 879; 
62 O. L. R. 371.— CAN. 



Vol. Xm.— Solicitors. Cases 8461a— 4487a. 


Part IX. — Solicitor’s Remedies for Costs. 

3451a. .] — Hokner. r. Crew (1928), 72 Mol. Jo. 108. 


Part XI. — Solicitors 

4177a. .] — In trespass by A. against B. for | 

false imprisonment, B. pleaded that J. 
recovered a judgment against A. in the 
sheriffs’ ct., Ijondon, that A. was summoned, , 
& appeared before the judge of that ct., who j 
ordered the sum recovered to bo paid by j 
instalments, that the first instalment was j 
demanded & not paid ; that the judge dulj', 
by warrant under his hand seal according 
to 8 & 9 Viet. c. 127, ordered the oflicer of the 
ct. to take A., & convey turn to prison for 
forty days ; & that B. as the attorney of .1 . 
delivered the warrant to the ofYlcer, who 
took A. Beplication, that, by tliis order, it. 


and Third Persons. 

was not dhected tliat A. should be com- 
mitted, modi) vt j or ma : Held : deft., ha\ang 
acknowledged act ual participation in the act 
>f trespass, by })leading in confession & avoid- 
ance, could not protect himself, upon this 
issue, by showing that he had acted merely 
as the attornev of .1 . — Kikning v, Buchanan 
(1819). 8 i\ B. 271 ; 7 Dow. & L. 169 ; 18 
D. .1. V. l\ 882; 18 L. T. O. S. 546; 13 
•lur. 812 ; 187 B. B. 518 ; fivJbscqueni pro- 
ceedings (1850), 15 L. T. O. S. 305. 

— Apld. Atloy v. Dale (1850), 10 C. 13. G2. 

Mentd. aarU)ii v. 0. W . lly, Co. (1869), 6 Jur. N .S. 1214. 


Part XII. — Partnership between Solicitors. 

• I 

4278. Jdd. Anvotatiori Apld. St oke Newington Borough (.‘ouncil r. Richards (1929), 45 T. J^. B. 650. 


Part XIV. — Discipline and Removal from Roll. 


4437a. Misconduct while practising abroad — In- court-l— Solicitor (1928), 72 Sol. 

vestigation by coroner & attorney of the 570, J). O. 


Jo. 


PART XIV. SECT. 2, SUB-SECT. 9. 

•r, Issuino valueless chcqvcsA — ^Whore 
a practitioner had drawn & passed to 
persons not clients of his several 


vnluolesp eheniies without aiiv reaHon- 
able exiieetation that they would b(‘ 
met on preMMilatlon, & had not paid 
tlieaTTioimts RiruhlehilicywtTe drawn ' 


— Tleld: he had been ^^^^ilty of iin- 
prof(‘HHionnl eondncl, shouJd lie 
Hlniek oh’ tlie roIJs. — lie K. (No. 2), 
119271 S. A. 8. R. 448. AUS. 



Cases 105-839. 


English and Empire Digest Supplement. 


SPECIFIC PERFORMANCE. 

Part II. — Limits of Jurisdiction. 

105. Add, Annoiaiio}} : — Refd. Be Sandwell Park Colliery Co., Field The Co., [1920] 1 Oh. 277. 


Part III. — Defences to Claim for Specific Performance. 


206. AdA. Annoiainm : — Mentd. Curtis MofTai v. 
Wheeler, [1929] 2 Ch, 224. 

282a. Agreement subject to “ model form of con- 
veyance specially prepared ’’—Absence of 
model form.] — ^Where one or more of the 
material terms of an alleged c ontract cannot 
ho detej'mined, either by interpretation or 
as })eing of a kind which the >aw will supply, 
tJiere is no contract, even tliough tliere lias 
been an act of paii p(*rformance, Sl the ct. 
can grant; neither specific jicrformance nor 
damages. ^ 

Pltf, signed an agreement, in the form of 
a letter prepared on behalf of deft., to pur- 
chase (certain premises subject to t/he con- 
ditions indorsed thc^reon, <fe to take the con- 
veyance “ in the model form of convc^yance 
specially prepared ” for use in relation to the 
same, 'fhe cjonditions stated {inter alia) 
that the pioyierty sold was subject to restric- 
tions ay)p(*aring in tlie model form, k that, 
if the purchaser should not after notice 
witlidraw any objection which the vendor 
could not or would not remove, tlie vendor 
might by notice in ^vl’lting annul the agree- 
ment. The yiremises wcire part of property 
conveyed to deft-, by three conveyanceis, 
aniong others, dated resyiectively 1908, 1910 
A: 1911. They were comprised in the 1908 
convf*yance, &■ were j)ai‘t of what was known 
in deft.’s agent’s ofiice as block 4, othci* paH;S 
of the property being there known as blocks 
with other numbers. Mo.st of the property 
had come to deff;. subject to rest.rictions 
against user for trade purposes. At- the date 
of tlie agi’ecment tlit‘ rtj.stricl ions were obsolete 
in regard to blocks 4, 7 A: 9 ; but in all d(*aling8 
with f)ro])erty comprised in those blocks deft, 
had iinjiosed like restrictions No model foi*m 
had been jircparod for use in dealings \Aiih 
block 4f k tlirough a mistake of deft.’s 


agent, pltf. received one appropriate to 
block 8. Pltf. took possession before com- 
pletion, k soon raised the question of turning 
the premises into a shop. After long negotia- 
tions, during which the quest ion of restrictions 
was thoroughly discussed, deft, refused per- 
mission, maintaining that, despit-o his agent’s 
mistake in sending the wrong model form, the 
restrictions against trade ought to stand ; k 
a new draft conveyance, incorporating such 
restrictions, was prepared on Ids behalf. 
Pltf. refused to execute it. A: sought by this 
action to enforce the original agreement 
subject only to restrictions in one of the 
schedules to the conveyance of 1908, &- thus 
free from restrictions on trading Held : 
there was no enforceable contract, as by 
reason of the non-existence of the appropritate 
model form of conveyance there were missing 
from the original agreement material terms 
which the ct. could not supply, A:; also that 
damages could therefore not bo assessed. — 
ST1M80N Gray, [19291 1 Ch. 629 ; 98 
L. J. Ch. 315 ; 141 L. T. 466. 

285. Add. Aywoiaiion : — Refd. Stimson v. Gray, 
[1929] 1 Ch. 629. 

285a. .1 — Stimson v. Guay, No. 282a, aide. 

314a, ,j — L ansdown’s Lord Case {circa 

1786), cited in 10 Ves. at p. 810 ; 33 E. R. 

1002. 

Amwlalwn : — Consd. Moody v. Waltors (1809), 16 Ves. 283, 

703. Add. A)tnoiati(m : — Refd. Curtis MofCat v. 
Wheeler, [1929] 2 Oh. 224. 

768. Add. Annotatimi Consd. Be Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
277. 

801. Add. Annotation : - Refd. Hyman v. Hyman, 
[1920] A. C. 601. 

829. Add. Annotation : — Oonsd. Grant v. Derwent 
(1928), 140 L. T. 330. 


PART II. SECT. 8, SUB-SECT. 1. 

127 iv. - .1 — Pamji V . 11 AO 

KTSiioiu-^irNGii (1929), L. K. .')(» Ind. 
App. 280.— IND. 

PART III. SECT. 1, SUB-SECT. 1. 

191 iv. .] — Defle. Mere in 

hubiiiu.sB as land agents, isc w<*re the 
agents of G. for the sale of certain lots. 
ITtf. made an ofl’er to deftb. for the lots 
& paid them $1 00 as a deposit. There 
was nothing in writing, & the oral otter 
& deposit wert^ accepted by defls. 
gnhjeot to eonflnnution by G. '^i'he 
offer was submitted to G., who notified 
defts. of his aeccptanec. Deftb. then, 
without informing pltf., obtained from 
Q. an agreement to sell txi themselves, 
& paid him a portion of the purchase- 
money. Th(^y then refused to make 


the halo to pltf., & returned his $100 : — 
Held : there being no contractual, 
llduclary, or other relationship hef\veen 
Ijltf. 6: (lefts., pltf. was not entitled to 
imv relief against them. — ARMSlTiONO 
V . Bastkdo (Sask.) (1913), 24 W. L. 11. 
87 ; 4 W. W. P. 481 ; 11 D. L. Tl. 241. 
—CAN. 

191 V.' .] — Cre^ghan(J. D.) 

(^o.. Ltd. V. Davidson, [1928] 3 
D. L. P. 632. — CAN. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

235 viii. .] — An option 

given the lessee of a hotel to purchase 
ituithln a y(‘ar for $4.1,000, $15,000 
cash & “ the balance to be arranged : 
— JJeld : unenforceable because incom- 
plete.— McSorley V. Murphy (B. C.), 


[19281 4 D. L. n. 790 ; [1928] 3 

W. W. 11. 589.- CAN. 

236 ix. .] — Geary v, 

OLiFroN Co.. [1928] 3 D. L. H. 64 ; 62 
O. L. P. 257.— CAN. 


PART III. SECT. 13, SUB-SECT. 2. 

p i. .] — Resale by plaintiff 

vnder conditions inconsiMent with com* 
lelion of oriffirial contract .] — New 
ouTu wales Pubtjo Trustee v. 
Gavel (1927), 40 C. L. R. 169.— AUS. 


PART III. SECT. 16, SUB-SECT. 3. 

sd. Agreement for sale of licensed 
premises — Subsequent loss of licence .] — 
Summers v. Cocks, [1928] A. L. R. 
107 ; 40 C. L. R. 321.— AUS. 



Vol. Zm.— Specific Performance. 


Cases 933 — 1519a. 


Part IV. — Particular Contracts. 

933. Add, Avnotaiion Mentd. Tir Debtor, [1929] 

1 Gh. 302. * 951. Annotaiioyt : ^ Consd. 7^ Frauklin & 

941. Add, Annofafioyi : Mentd. PapaOopoiilos ?*. Si\nllilmjj:’s Arbn., [1929] 1 ( h. 238. 

Papadopoulos (1929), 40 'I\ Jj. J{. 44. 


Part V. — Proceedings for Specific Performance. 

1519a. On adjournment into court Liability for costs of adjournment.] I^ampton v. Moktjsy, 

[1928] W. N. 208 ; 00 D. ,Io. 421. 


PART IV. SECT. 26. 

sf. Agreement for possesaion <!'• devi'^r 
nr convcyanct ni return for sere ires 1 - 
IJnclei an oi’al aprrrenu'nt 
(S: llic latttn- were in have ex- 

elnsivt' j)()SM‘hS](ni of a paTeel of pltf.’fc 
land in ndiirn for personal sc'rvjees 
to b(‘ reiidcjivd hv thinn t(» h(‘r during: 
her hfotiiijo or until she sold oi dispoM'd 
of her adjoinnip: i»roj)r‘rty, tS: sh(‘ also 
ngrrocd to h*ttve them said panel hy 
her will OT, in th(‘ (‘vont of ih(' sah* of 
the adjoining? iiioiiertv the K'lrioval 
of ht‘r residence therefrom, io oonvev 
It to them. iJefts. look mv their 
residence on the land & Tnult a house 
other iinproT('rnontK thereon n'fer- 


I aide only to said oprreeinent. I’llf. 
hroujJTht an action to recover ]ms.‘,es- 
■^lon, d(*fls connlerelaiined forHj»e(‘itie 
' pi‘rf<»rmanee. The et disnnssed the 
aeli(»Ti declared that didts weri' 
(nii!li‘d to ‘'p< ejlie pin forma net* on the 
death af pit f oi upon h<*i renan lin? 
from the- iieiirhhom hood Ildd on 
a]i7>(*al, the (ti’'nM'^''al td t lu' attion 
onj^ht to he su'^tanM <1, hut tia* de( 

<»t ^p(M‘ila jKMformaiK'e \^a‘^ i»remalun. 
' l.VKLl, f CoiiM Xf'lx, I I ! D h’. 
: [lUiJSI :{ W AV. K. CAN. 


PART V. SECT. 2. 
a i. .1 - lluitUELL r. Watt I'c 


I HAiaoNoE. n‘P2S1 I). L. 11. r>05 ; 
2 W. W. il. CAN. 


PART V. SECT. 6, SUB-SECT. 6. 

I sfn. Whether court irill consider — 
Wheu rlaim to spec i fie performance 
I (ihomhoH (J,]- lii-’A'i r. NoU'I’on-Oul- 
! n \\K *28 S. 11. N. S. W. 1102 l 

I -If, \ S W N .‘.1. AUS. 


PART V. SECT. 6, SUB-SECT. 11. — A. 

sn. Amendnii ul of claim When 
nlloired.] - <\ Sahsoon (1028), 

L ]L I nil. Api» SOO.-IND. 



Cases 1&-Ii63. 


English and Empire Digest Supplement. 


STATUTES. 

Part I. — In General. 

16. Add. Annofaiion : — Mentd. Brown v. Dagenham U. D. C., [1929] 1 K. B. 737. 


Part II. — Classification and Framework. 


52. Add. Aintotaiion.^ : — Refd. Parnworih v. Man- 
chester Corpn., [1929] 1 K. B. 533. Mentd. 
Oraigola Merthyr Co. v. Swansea (Jorpn., 
[19291A. C. 344. 

64. Add. A'imotaiiom Mentd, Dennerley v. 


Prcstwich U. D. C. (1929), 141 li. T. 602 ; 
K. V. Noiih Worcestershire Assessment Com- 
mittee, Ex p. Hadley, 1 1929] 2 K. B. 397. 

70. Add. Annoiaiion : — Mentd. A.-G. v. Leeds 
Corpn., [1929] 2 Oh. 291. 


Part III. — Interpretation. 


104. Add.. Armoiai.ion : — Mentd. Erie Beach Co. 
V. A.-G. for Ontario (1929), 46 T. L. K. 33. 

106. Add. Annoiaiion : — Gonerally, Mentd. T<illey 
t;. Fry J. S. Sons (1929), 46 T. 1.. R. lOS. 

134. Add. Amiofation : — Consd. Edwards r. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

135. Add.. Annofaiion .‘—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

137. Add. Annofaiion : — Generally, Mentd. Edwards 

A.-G. for (Canada (1929), 46 T. li. R. 4. 

143. Add. A nnofaiion : — Apld. Stumbles r. Wliitley 
(1929), 46 T. Ji. 11. 37. 

151. Add. Annola/}o'>us A.s io (1 ) Consd. Edwards 
V. A.-O. for (Canada (1929), 46 T. li. R. 4. 
GenrraUy. Mentd. Karnworth v. Manchester 
Corpn., 11929] 1 K. B. 533. 

217. Add. Annoiaiion : — Mentd. i)(*nnerley r. 
Prcstwich U. 1). C. (1929), 141 L. T. 602.* 

233. Add. Annoiaiion : — Mentd. Salisbury House 
Estates v. Fry (1929), 98 L. .1. K. B. 722. 

277. Add. Annoiaiion Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

289. Add. Annoiaiion : — Refd. Leitch v. Emmott, 
[19291 2 K. B. 236. 

342a. .] — The words “ chaii table institution ** 

in any legislative Act should be given their 
technical legal sense, unless a contrary 
intention apjiears from the context. — A dam- 
son V. MrxBouDNK Metropolitan Board 


OP Works, [1929] A. C. 142 ; 98 L. J. P. C. 
20 ; 140 L. T. 107 ; 45 T. L. R. 3, P. C. 

376. Add. Annoiaiion Held, Edwards V. A.-G. 

for Canada (1929), 46 T. L. R. 4. 

409. Add. Annoiaiion : — Mentd. Farnworth v. 

Manchester Corpn., [1929] 1 K*. B. 533, 

418. Add. Annoialtons : — Mentd. Bevan v. Nixon’s 
Navigation Co., [1929] A. C. 44 ; Tannoch v, 
Browmieside Coal Co., [1929] A. C. 642; 
Stevens r. Birmingham Corpn. (1929), 22 

B. W. C. C. 311. 

433. Add. Annoiaiion : — Mentd. lie Grovo-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 557. 

475. Add. Annoiaiion -Mentd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 

497. Add. Annoiaiion : — Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 

498. Add. Annoiaiion : — Mentd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

618. Add. AmioMion : —Mentd. Sheffield Corpn. v. 

Luxford, Same v. Morrell, [1929] 2 K. B. 180. 
543. Add. AnnoiaHons : -Mentd. Muscroft v. 
Stewaits & Lloyds (1928), 140 L. T. 64; 
Brown v. Aveling ik Porter (1929), 22 B. W. 

C. C. 165. 

563, Add. Annoiaiiom : — Generally ^ Mentd. Geolo- 
gists’ Assocn. V. I. R. Comrs. (1928), 14 
Tax Cas. 271 ; Adamson v. Melbourne &: 
Metropolitan Board of Works, [1929] A. C. 


PART I. 

a i. .] — The gcniTal rule that 

before a law or any reffiilution or bye- 
law having the force of a law can 
become operative, it must bo duly 
promulgaU^d, must be read subject 
to the (]uallhcationB that the word 
“ law In the rule must not b<; given 
too wide a eonnotation, & that the 
enabling enactment must be looked to 
in order to see whetluT the necessity 
for promulgation is or is not excluded.— 
Byers v. Chinn, [J928] App. D. 322. — 
S. AF. 

PART III. SECT. 1. SUB-SECT. 2.— B. 

126 ix. .] — Held: in intx)rpreting 

a. statute, reference cannot t )0 made to 
the debates in the Legislative Coimcil, 
or the report of the Select Committee. — 
Gurdial Singh v. Ski Darjiak Sahib 


Amritsar (Ckntrax Board Local 
Committee) (1928), I. L. K. 9 Lah. 
689.— IND. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

163 xxii. .] — In construing an 

Indian Ac;t words should be given their 
widtjst poHsible meaning consistent with 
the context unless there is something 
in the Act itself to indicate that they 
are int-ended to be ust'd In the artificial 
& technical sense which they have 
acquired In English law or in any 
other restricted sense. — H ajt RAmM- 
Bux Abhan Karim v. Centrai. Bank 
OF India (1928), I. L. R. 56 Calc. 367.— 
IND. 

PART III. SECT. 2, SUB-SECT. 4.— A. 

376 xxii. .]— A lion Is not to be 

considered to be imposed without a 


plain declaration of the Intention of 
the legislating to impose it, shown In 
clear & unambigruous language . — Re 
Rardt, ri9291 1 D. L. B. 300; 63 
O. L. R. 246.— CAN. 

876 xxiii. .] — Where the logii- 

lature has prohibited the making of a 
contract, & has exi)ressly provided, or, 
having regard to the language in which 
the Act is couched, has manifested its 
intention, that the contract should be 
void for all purposes, such contract Is 
utterly null & void. — Murshidabad 
Nawab V. Btlas Roy Choudhurt 
(1928), I. L. R. 66 Calc. 252.— IND. 


PART III. SECT. 2, SUB-SECT. 6. 

479 iv. .] — Re Sect. 24 op 

British North America Act, [1928] 4 
D.L.R.98; [1928] S. C. R. 276.— CAN. 
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Plowden V. Lawrence. 

[1029] 1 Ch. 657 . 

e04i Add. Annotation Refd. Parnworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

625. Add. Annotation : — Generally, Mentd. Den- 
nerley v. Prestwich U. D, 0. (1929), 141 L. T. 
602. 

638. Add. Annotation : — Mentd. Manchester Corpn. 
V. Parnworth (1929), 46 T. L. R. 85. 

709. Add. Annotation : — Mentd. Midland Counties 
Institution of Engineers v.l.K. Conn's. (1928). 
14 Tax Cas. 285. 

766. Add. Annotation : -Mentd. Leeming v. Jones 
(1929), 141 L. T. 472. ^ 

766. Add. Annotation .-—Mentd. Prv r. Buriua 
Corpn. (1929), 98 L. J. K. B. 69.3. 


782. Add. Annotations : — Mentd. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2 Ch. 173 ; Blackwell c. Blackwell, [1929 J. 
A. C. 318. 

795. Add. Annotation : — Apld. R. v. Southampton 
Count-v Confirming Committee, Ex p. Slade, 
[1929] 1 K. B. 263. 

816. Add. Annotation : - Mentd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 683. 

867. Add. Annotations (ivncrally, Mentd. Proctor 
V. Ryall, Rvall i?. Proctor (1928), 14 Tax 
(^as. 201 ; J^y i\ Burma Corpn. (1929), 98 
L, .1. K. B. ()93 ; 1. It. (Vuurs. v. Dalgety & 
Co. (1929), 98 L. .1. K. B. 542 ; l.eeming r. 
.Tones (1929), 1 11 D. T. 472. 

927. Add. A nnoinii()}i : -Refd. t^arnworth v. 
Manchester (\>rpn., 11929] 1 K. B. 533, 


Part IV. — Operation. 


1058. Add. Ayinotaiions : — Mentd. I. It. Comrs. v. 
Perth Conservancy Board, [1929] A. C. 213 ; 
Salisbury House Estates v. Fry (1929), 98 
L. J. K. B. 722. 

1116. Add. Annotation : — As to (i) Refd. Gardner 1 
& Co. V. Cone (1928), 140 L. T. 72. | 

1217. Add. A^rnoiaiions : Apld. Bournemouth- ■ 
Swanage Motor Roa<l ^ Peiry Co. r. Ilar\ey * 
Sons, [1929] 1 Ch. 686; Parnworili v. 
Manchester Corpn., [1929] 1 Iv. B. 533. 

1222, Add. Annotation: — Mentd. Mancliesi(»r 
Corpn. V. Parnworth (1929), 46 T. \j. I(. 85. 

1244. Add. Annotafion.'i : — Apld. Bournemouth- 
Swanage Motor Road <fe Perry Co, r. llar\ev 
& Sons, [1 929] 1 Ch. 686. Refd. Farnworl h r. 
Manchester Corpn., [1929] 1 K. B. 533. 

1248a. Unless contrary construction clearly 

intended.] — There is a well-known canon of 
construction applicable to private Acts of 
Parliament that if the words used by the 
statute arc ambiguous, the meaning that is 
most favourable to the public should be 
adopted ; but I do not think that this has 
the eft'ect of preventing the ct. from saying 
that if, when the whole of the statid^e in 
question is considered, it appears by necessary 
intendment that the privilege claimed wa.s 


intended to be granted, the ct. should refuse 
to draw this inftinmee because the Act does 
not contain express words creating the 
privilege dairaecl (Gkkeu, Tj..T., in a dis- 
snitiny fz/df/mc/i/). — IU)iTimEAiouTiT-8wANAGE 
Motoh Hoad tV- Pkuwv (^>. r. TTakvey A: 
Sons, [19291 1 Ch. 6S(> ; 98 D. J. Oh. 118; 
119 J.. T. 41.5 ; 93 J. P. 129 ; 27 L. G. R. 
264 , (\ A. 

1329. Add. Annotation : Mentd. Bournemouth- 
Swanage Motor Road tSt B'erry C’o. r. Harvey & 
Sons, [19291 1 Cli. 686. 

1334. Add. Annotation : - Refd. Parnworth v. Man- 
chester (U>rpn., 1 19291 1 K. R. 533. 

1351. Add. Annotohon : — Generally. Refd. SheiYield 
(U)r])Ti. V. Liixtord, Same v. Morrell, [1929] 
2 K. B. ISO. 

1364a. .] — “ May ” always means may. 

“ May ” is a i)e,rmisHive or enabling expres- 
sion ; but there ai'e cases in which, for 
\arious i-easons, as soon as the person who 
is within the statute is entrusted with the 
power it beconu s his duty to exercise it. 
One of those cases is where he is applied to 
to use th<‘ flower which the Aet gives liim 
in oi<ler tf) enforce the legal right of ajifict. 
(TaUIOT, j.). SlIEFFIELD COHFN.*?’. LUX- 


PART III. SECT. 2, SUB-SECT. 8.— D. 

m i. .1 — ^Marginal notes to 

sections of an Act can bo referred to 
for the pill-pose of Interpretation if 
they can be regarded as inseiied by, 
or under the aiithoiity of, or assented 
to by the legislature. — Saran 

Das V. Bhagwat Prasad (1928), 
I. L. R. r>l All. 411.— IND. 

FART III. SECT. 2, SUB-SECT. 1 3.— A. 

774 m. .]— Where there is 

a doubt as to the meaning of a statute, 
or an award made theremider, a con- 
struction placed theivon & long 
acriuicBced fn by ah parties will not be 
departed from. — G aussen v. Lower 

§ ANN Navigation Trustees, 119291 
. I. 11.— IR. 

PART III. SECT, e, SUB-SECT. 2. 

•a. Workmen's Compensation Act^.]- 
Ct-arke V. Wentworth Stores, Ltd., 
[1928] 2 D. L. U. 796.— CAN. 

PART III. SECT. 9. 

981 i. Doctrine of contemporanea 
exposvtio .] — ^When the construction of 


a statute is doubtful, it is nccepted as u 
canon of interpndation llial a useful 
oxpOHlIlon of fbe statute may be thal 
which It has reeeiv<*d fr(»m con- 
temporary authf)ritv Linked i 
TIntov Govt., 119291 App. D. ITiO 
S. AF. 


existing law.- Lkmm v. Mititiell, 
[1912J A. C. 400. -HONG KONG. 

PART IV. SECT. 5, SUB-SECT. 6. 

1146 xxvi. .1 — Me-propolitan 

! AKATToriis Board -t. Hchole, 11927] 
1 S. A. S. It. lii.- AUS. 


PART IV. SECT. 5, SUB-SECT. 1. 

p i. ,1 A statute is not to 

be eonstruerl ho as to liave a greater 
retrospective efl'eet tlian its language 
renders neceHsury.— Kibpa Singh r. 
Ajaipad Singh (1928). J. L, It. 10 Lab. 
165.- IND. 

PART IV. SECT. 5, SUB-SECT. 2.™ 
B. (b). 

1099 X. Re^ jitdicttfa.] -Hong 

Kong Ordinance 20 of 1908 by its 
retroactive effect gave a righi. of action 
for criminal convei*hati<)n committed 
prior to Its enactment •- Held: with- 
out explicit worilH ti» that eftect it did 
not avail ti>e mspumleTit-, whose cause 
of action Avas banned as res jadirata 
by a hnal judgmeut, prior to the 
Ordinance & ftmnded on the. then 


1146 xxvii. .J— AlteratioiiB in 

procedure are always rt‘trf)speetive 
unless thep<* be somt' good reason 
against it. — Re Wickh Akmh'I'Rong, 
[1928] 2 D. L. R. 210 ; 19 Gan. Grim. 
Can. 281 ; 61 O. 6 U. 667. CAN. 

1146 xxviii. .]— Where, a stainte 

deals with practice & luocedure only. 
It applies, nidi'SH the contrary is 
exprcHsed, to act ions l»egun before it 
came into fore« -Haefner r. Weston 
Ik Detchon. I192SJ 1 D. L. K. 711 ; 22 
Sask. L. B. 20.1; [19271 W. W. li. 
839.— CAN. 

PART IV. SECT. 6, SUB-SECT. 1. 

1169 xiii. — - .1 - St. Catherines 
Corpn. v. IlYDRo-FuEcrRic 1 ’ower 
Commission of Ontario, [1928] 3 

, I). L. H. 200 ; 62 O. L. B, 301, CAN, 


-1 1 .1 
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FORD, Same v. Morrell, [19291 2 K, B. 180 ; 
98 L. J. K. B. 612 ; 141 L. T. 265 ; 93 J. P. 
235 ; 45 T. L. K. 491, D. C. 

1386. Add, Armotalion : — Consd. A.-G. v, London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

1408. Add. Annotation : — Apld. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 

1419. Add. Annotation : — Mentd. R. v. Edmonton 
Income Tax Comrs., Ex p. Thompson, [1929] 
1 K. B. 220. 

1452a. .] — Pltf., who was a farmer, was 

the occupier of property in the neighbourhood 
of an electricity power station which had 


Part V. — Criminal 

1508. Add. Annotation : — Mentd. Ellesmere (Earl) 
V. Wallace, [1929] 2 Ch. J. 

1539. Add. Annotation : — Held. Sheflleld Corpn. v. 
Kitson, [19291 2 K. B. 322. 


been erected by deft, corpn. under Parlia- 
mentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by pltf. In an action for a 
nuisance : — Held : Electric Lighting (Clauses) 
Act, 1899, did not expressly make defts. 
liable for a nuisance, but as defts. had not 
proved the nuisance to be the inevitable 
result of the exercise of their statutory powers 
plaintiff was entitled to an injunction & 
damages. — Manchester Corpn. v. Farn- 
woRTii (1929), 93 J. P. Jo. 780 ; 46 T. L. R. 
85 ; 78 8ol. Jo. 818 ; 27 L. G. R. 709, H. L. ; 
affirming S. C. sub nom. Faunworth v. Man- 
chester Corpn., [1929] 1 K. B. 533, C. A. 


and Penal Statutes. 


1548. Add. Annotation : — Mentd. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344. 


Part VI. — Fiscal and Revenue Statutes. 


1572. Add. Annotations : -Mentd. Lceming i\ 
Jones (1929), 141 L. T. 472 ; Perrin v. Dick- 
son (1929), 98 L. J. K. B. 683. 

1577. Add. Annotaiion : — Consd. I. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. ,1. K. B. 642. 

1578. Add. Annotation : -Consd. I. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 

1584. Add. Annotation : — Mentd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 093. 


1591. Add. Citations [1929] A. C. 364 ; 98 

L. J. Ch. 198 ; 140 L. T. 624 ; 93 J. P. 146 ; 
27 L. G. R. 261. 

1612. Add. Annotations : — Generally, Mentd. 
Proctor V. RyaU, Ryall v. Pi-octor (1928), 
14 Tax Cas. 204 ; Fry v. Burma Corpn. 
(1929), 98 J.. J. K. B. 693 ; 1. R. Comrs. v. 
Dalgety & Co. (1929), 98 Ji. .T. K. B. 542 ; 
Deeming v. Jones (1929), 141 L. T. 472. 


Part VII. — Local, Personal and Private Statutes. 


1617. Add. Annotations : — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686 ; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1621. Add. Aymoiation ■'Reid. Bourneraouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. 

1638. Add. Annotation : — Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. 


1659. Add. Annotations: — Consd. Bournemouth- 
Swanage Motor Road & Ferry Co."v. Harvey 
& Sons, [1929] 1 Ch. 686 ; Fai-nworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 

1674. Add. Citations [1929] 1 Ch. 686 ; 98 

L. J. Ch. 118 ; 140 L. T. 415 ; 93 J. P. 129 ; 
27 L. G. R. 264 ; subsequent proceedings 
(No. 2), 93 J. P. Jo. 496. 


PART VII. SECT. 4. 

1682 ill. .1— Vancouver City 

V. Richmond, [1928] 4 D. L. R. 506; 
[1928] 3 W. W. R. 166.— CAN. 


PART V. SECT. 8, SUB-SECT. 2. 

1543 li. .] — In so far as It deals 

with the disqualification of a candidate 
for a corrupt practice the Ontaiio 
Election Act is a penal statute, Sc the 


charge against the candidate must be 
proved beyond a reaj?oiiQhle doubt 
before Buch disqualification 1 b ordered. 
— Re S. Bruce Provincial Election, 
Johnston v. McCallum, fl928] 1 
D. L. R. 104 ; 61 O. L. R. 392.— CAN. 
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Part VIII. — Enforcement. 


1726. Add, Annotnl'Um : — Refd. Clark v. Epsom 
K. D. C., [1929] 1 Oh. 287. 

1757. Add. Annotation: — Refd. Clark v. Epsom 
B. D. C., [1929] 1 Ch. 287. 

1812. Add, AnnoWion Refd. Minter r. Priest, 
[1929] 1 K. B. 655. 


1846. Add. Annotation : — Mentd. Dennerley v. 
Prestwich U. D. (1929), 141 L. T. 602. 

1859. Add. A)rnoiaiion .‘—Mentd. Poster r. Driscoll, 
Lindsay r. Attfield, Lindsay v. Driscoll, [1929] 
1 Iv. B. 470. 


Part IX. — Repeal. 

1983. Add. Arinotation : — Mentd. Craij^ol a Merthyr 

Co. V. Swansea Corpn., [1929] A. G. 341. 1990, Add. A)inofalion : — Refd. Karnworth r. Man- 

1989. Add. AnnoiaHon .-—Refd. Famworth-y. Man- cLester Oorj)!!. (Iil2!»), »S J.. K. B. 224. 

Chester Corpn., [1929] 1 K. B, 533. 


Part XI. — Codifying and Consolidating Statutes. 

2094. Add. Amndaiion : — Consd. Shotts Iron Go. r. 12100. Add. Atino/a/hm : — Mentd. Manchester 
Curran, [1929] A. 0. 409. | Corpn. v. Farmvortli (1929), 16 T. L. K. 85. 


Part XII. — Statutory Rules and Orders. 


2117. Add. AnnoiaHon : — Mentd. Manchester 
Corpn. V. Farnworth (1929), 40 T. L. K. 85. 
2128. Add. Aim otation : - Mentd. Brown V. Dagen- 
ham U. D. C., [19291 1 K. B. 737, 


2146. Add. A)mofali<)n:- Mentd. Trading Co., 
Hoff L. 'A .1. V. De Bougemont (1929), 34 
Com. Cas. 291. 


PART VIII. SECT. 3, SUB-SECT. 1. 

1734 XXV. .] — Wlioro a liability 

not existing at common low is ciuaWd 
by a Htatnt-e which at the pame time 
givofi a ‘Special & particular remedy for 
enforcing it, tljc remedy providocl by 
the Btatnie must be followed. — Ft. 
Frances Pulp Co. v. Sfanibh liivER 


PUIF Co., 1192H1 1 1). L. K. V.'iH; (U 
O. L. II. 512.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— 
G. (b). 

1983 vii. .]- K.r. lUrpi»i( K, 

1 1928 1 3 D. L. 11. 208 ; 49 Can. Criiii. 
Cas. 323 ; G2 O. L. R. 248.— CAN. 


PART XU. SECT. 2. 

2126 Hi. -.1 — Pyerb V. ChtNN, 
11928] Api). 1). 322.- -S. AF. 

2126 iv. — Not irhcn in conflict 
with stuiuir.] V. Wkioht, 11928] 
1 1). L. K. 701 ; .09 N. 8. R. 443.— CAN. 
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STOCK EXCHANGE. 

Part III. — Relation between Parties to Stock Exchange 

Transactions. 

101. Add. Citaiiom [1920J 1 K. B. 321 ; 9S L. J. K. B. 243 ; 73 Sol. Jo. 13. 


Part VII. — Illegality and Fraud. 


430. ,A(M. Anyioiaiions : - to (1) Consd. Weddle, 
lieck & Co. r. flackett, [1929] 1 K. B. 821. 
Held. IroTuwongcr & Co. v. Dyne (1928), 4*1 
T. L. n. 497. 

432. A(hL Anrwtaiions : — Consd. Ironmonger & 
Co. i\ Dyne (1928), 44 T. L. H. 497. Refd. 
Ell(‘smerc Eail v. Wallace, [19291 2 Oh. 1 ; 


Weddle, Beck & Co. v, Hackett, [1929] 1 
K. B. 321. 

433. Add. Annotations : — Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Ch. 1 ; Weddle, Beck & 
Co. V. Hackett, [1929] 1 K. B. 321. 

450. Add. Annotation : — Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Ch. 1. 


PART VI. SECT. 3. 

■a. DifJercTu^ea payable from. 


siockhrokerto anolhir - WJuther (hiH»ihlc 
amorbQ stock earctumyc creditors only mi 
insolvency.] — Kaikubhroo Talyar* 


KHAN V. Bat GirLAB (1928), 1. L. R. 53 
Bom. 508.-— IND. 



Vol* XtiTI. — C&sos 3*^ 50ft* 


STREET AND AERIAL TRAFFIC. 
Part I. — Regulation of Traffic. 


3. Add, Annotation FoUd. Edwards v. Wan- 
stall (1929), 40 T. I.. R. 101. 

3a, — — .]— Tinder soet. 21 of 

above Act, a local authority is not coniined 
to making orders for special o(‘,casions, but 
may make an order of a ge!i<‘i‘al cliaracter 
j-estricting tralTic of certain kinds in ct'rtain 
streets between specified hours daily, A siudi 
order is valid without being confiriiied as a 
bye-law under Public Ilealtli Act., 1875 
(c. 55), 8. 184 . — Edwards r. WANSTATj.(i929), 
98 J. P. Jo. 750 ; 46 T. L. 11. 101, I). (\ 

3b. Whether confirmation of order 

necessary — Under Public Health Act, 1875 
(c. 55), s. 184 .] — Edwards v, AVanstadi., JNo. 
3a, ante. 

5a. Acquisition of land for parking places — 
Public Health Act, 1925 (c. 71), s. 68- 
Objection — When appeal lies.] —Where a local 
authority has given notice under* sect.. 68 (2) 
of above Act, of a proposal to acquire land 
in order to provide parking places for vehicles, 


A has given a decision against an objection 
duly made thereto under sub-sect. 3, the 
obiector, being entitleil t o make the objection, 
isa“pei'son . . . aggrieved ” by the decision, 
A may accordingly appeal tlierefrom under 
th(‘ provisions of 'SuV>-s(‘et. 8, although he 
alleg(‘s no grounds of objection personal to 
himself, but. such only as are common to 
himself A othei* ratepayers A inhabitants. — 
Skxenoaks Phban i)isTiU(*T Council r. 
Twvnam, LI9291 2 K. B. 410 ; 98 L. J. K. B. 
.587; 14 1 J.. T. 56() ; 98 .1. P. 189; 45 
T. E. \L ,508 ; 78 Sol. .lo. 384 ; 27 L. C. R. 
525, L). C, 

5b. To what land applicable— Land 

acquired for street widening .! — Held : v liei e 
land may bt* lawfully apjilieu for the purpose 
of street widening, a local authority (;an, 
pursuant to its iiowers under sect. 68 (1) of 
above Act , ust* it as a. parking place for motor 
(!ars.' A.-C. r. Sundfiuani» Cof?pn., [1929] 
2 (^h. i8t; ; 98 .1. P. .lo. ISO ; 45 T. L. R. 618 ; 
ajjirined, 46 T. [j. It. 10, C, A, 


Part 11. -Traffic Nuisances and Offences. 


34* Add. Annotation : — N.F. ShelYield Ooipn. v, 
Kitson, L1929J 2 K. B, 322. 

34a, Proceedings under Town Police Clauses Act, 
1847 (c. 89), s. 47 — Consent of Attorney- 
General.] — ^A corpn. was convicted uj)on an 
information preferred on behalf of a liniitc'd 
CO. under above sect, by one of its dii*ectors, 
for permitting a moU>r omnibus to be used as 
a hackney carriage within the prescribed area, 
without having olitaiiied the ne(;essary lic(‘uc(j 
under the Act : - Held : Public Health Act, 
1875 (c. 55), B. 258, takes the place of Town 
Police Clauses Act, 1847 (c. 89), s. 73, which 
enabled “ any person ” to recover penalties 
for otTences against that Act, A therefore 
except in the case of information by a party 
aggrieved or the local authority for the 
district, the consent of the A.-H. is now a 
condition precedent to proceedings for the 
recovery of penalties under the Town Police 


CiausoH i\ci, 1847 (c. Sukffield CIorpn. 
V . Kitson, (19291 2 K. B. 822 ; 98 J.. J. K. B, 
561; 98 .1. P. 185; 45 T. L. R. 515; 78 
Sol. .lo. 848 ; 27 J.. G. R. 588, J). C. 


SUB-SKfT. 21. RlNOlNCi l)OOR BKLLS. 

See Town Police Clauses Act, 1847 (c. 89), 

B. 28. 

50a. Offence by tradesman — Delivery of news- 
papers.]- -The mere fact of a man being 
instruct (*d to d(4iver ]>apcrs at the house of 
a third person is no answer t>o a coin]daint 
against him under 8\)wn Police Clauses Act, 
1847 (c. 89), s. 28, charging him vath Jiaving 
“ wilfully A wantonly ” disturbed the partly 
A his family by violently knocking A linging 
at the door at an umeasonable hour of the 
night. Olarke v. Hogoins (1862), 11 0. B. 
N. S. 545 ; 142 E. R. 909. 


PART I. SECT. 1. 

sa. Parking ** of vehicles — Whether 
reguintinn of traffic.]- — BcniT.UNO r. 
Melbourne C^ty, [PJ28] V. h H. 302 ; 
[1928J Argus L. R. 203.— AUS. 

PART I. SECT. 2, SUB-SECT. 1. 

e i. .] — Wimble F. T. & Co. v 

Guillessek, fl928] S. R. Q. 20 ; 22 
Q. J. P. R. 38.— AUS. 

m I. .}~Tt iB the duty of 


tralRc OD a side road to give to 
that on the main road, hut the traJIiC 
on the main road not entitled to 
continue ita (loursc A spei'd without, 
regard to Irafflr fioin the hide roudn - 
Rennie v. Fbem^^ntle MuNK'rcAL 
Tkamways a Ed.EciKi(' LuiiiT Boakd 
(1927), 29 TV. A. L. R. i.'JO AUS. 

m U. .1- Hi HNS Co., 

Lto. V. CoKKY, fl92SJ 1 W. TV. K. 889; 
»uh norn. Burns A Cn. r. ('aklton 
Hotel. 11928J 2 D. L. R 84. -CAN. 


m iii. .]- -The fact that th(^ 

driver of a motor car han thi‘ right of 
way with rcsp^'ct to the drlvei- of a car 
on an inU'T.secting street does not 
entitle him to n^eover for damage 
resulting from a (joIIIhioo where the real 
cau8(' of the 4lainag(‘ was the exe.esBive 
Bp(‘(id of his f'ar his failure to take 

I irccant.iouH to avoid the eolRslon.-- 
tADio Taxk’AU Co,, I/id. v. Aver* 
BACK, 1 1 928 J 1 W. TV. K. 68r).— CAN. 
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Part III. — Lights 

55a. Effect of Road Transport Lighting Act, 1927 
(c. 37), s. 11 (2) — On powers of Minister of 
Transport under Roads Act, 1920 (c. 72), 
s. 12 (1).] — Held : the words “ or other 
authority ** in lload Transport Lighting Act, 

1927 (c. 37), s, 11 (2), did not include the 
Minister of Transport, & his power to make 
regulations under the powers conferred upon 
him hy Koads iSct, 1920 (c. 72), s. 12 (1), 
had not been revoked by Road Transport 


on Vehicles. 

Lighting Act, 1927 (c. 37), s. 11 (2), & there- 
fore a regulation which the Minister of 
Transy>ort made on June 12, 1928, requiring 
a lamp to be carried on vehicles on the road 
at night for the illumination of the identifica- 
tion plate, was not ultra vires, — Swaits v, 
Entwistle, [1929] 2 K. B. 171 ; 98 L. J. 
K. B. 048 ; 93 J. P. 232 ; 45 T. L. R. 483 ; 
73 8oL Jo. 300 ; 27 L. G. R. 640, D. C. 


Part IV. — Hackney and Stage Carriages. 


76. Add, Annotalion : -Consd. White v. Oubitt 
(1929), 40 T. L. R. 09. 

86. Add. AvnofaNoH : — Apld. A.-G. v. Sharp 
(1929), 46 T. L. 11. 028. 

86a. .] — Left., who was licensed to ])ly 

for hire witli motoi* omnibuses in two (listricts 
connected by roads through M., but who had 
no licence to ply for hire in M., hatl garages 
in M., & his omnibubes stopped outside them 
to take up ]:)ersons who had bought ticket.s 
in the garages : — Held : defts.’ omnibuses 
wore plying for hire in M. — A.-G. v. SiiAitP 
(1929), 45 T. L. R. 028 ; 27 L. G. U. 704. 

92. Add. Cifaiiovs L. J. K. B. 209; 140 

L. T. 194 ; 93 J. P. 01 ; 27 T.. G. R. 39, 

94a. Private ground — Separated from high- 

way by stone setts.] — A motor (^ar stood on a 
piece of private ground belonging to a public- 
Jiousc at Barnes A separat('(i from the high- 
way only by a lino of l(‘vel stone setts, which 
ori’t'i'ed no obstruction to the passage eitlier 
of 1-h(; motor car or of persons desiring to 
enter it from tlie highway. Th(‘re members 
of the public ent('r(Hl tlie car, which was 
licensed as a hackney carriage for revenue 


))urpo8es, but which was not- licensed to ]>ly 
for hire within the Metropolitan Police 
District, on jiayinent of (>c/. to the driver 
were driven to the Richmond Park Golf 
Club ; — Held : the motor car was plying 
for hire in a “ public strec't, road, or place *’ 
within INTctropolitan Public Carriage Act, 
1869 (c. 115).— White v. CcJBirr (1929), 93 
J, P. Jo. 757 ; 46 T. L. R. 99 ; 73 Sol. Jo. 
863, D. C. 

116. Add. ('iiaiiou : — 28 Cox, C. C. 515. 

117a. Overefowding — Liability of employer 

for aiding & abetting.] —The conductor of an 
omnibus was convicted of permitting the 
omnibus to be overloaded contrary to Railway 
Passenger Duty Act, 1S42 (c. 79), s. 13, which, 
by sect. 15, imposed a penalty for tliis offence 
on the “ driver, conductor, or guard.” TTis 
eiTi]>loyer was not prc'sent^ at the time : — 
Held, : tiie employer was liable to be pro- 
ceeded against for “ aiding & abetting, 
counselling tfe procuring ” the commission of 
the offence.-™-G()UCH v. Rees (1929), 93 
J. P. Jo. 756 ; 46 T. L. R. 103, D. C. 

117b. — Commencement of proceedings — 


PART IV. SECT. 1. 

66 iv. .] — Railway PaKseiipror 

Duty Act. 1842, es. A' 15, coiitam 
retfulatiuuB for the prevoiition of over- 
crowding: 111 any “ fitage carriaire.” 
The Act conialnfi no definition of tho 
term “ plape carriagre ** : — Held : a 
motor omnibus, which had Ticou 
charUjred iiy the secretary of a foot- 
ball club to convey a party of club 
supporters to a match at a fixed fare 
per pasBongrer, was not a sta^e carriage 
on the ocwisioii in questiou, in respect 
that it was not plying for hire from 
one stage to another, but was engaged 
in the performance of a prlvat-e con- 
tract ; ooDviotlon of the conductor 
for overcrowding accordingly quashed. 
— M'Kee V. Weir, [1929] S. C. (J.) 14. 
—SCOT. 

PART IV. SECT. 2, SUB-SECT. 1. 

BO. Licence fee for trucks for 

hvre^ -Liability of oumcra oulsidt mmu- 
cipalUy.] — Nortr Vancouver v. 
Stewart F. 11.& Co., [19281 1 W.W.K. 
586 : 49 Can. Crlm. Cas. 21 C ; 39 

B. C. II. 401.— CAN. 

sd. Ornnihus licensed by town council 
plying for hire in county — Bye-law 
requiring additional licem'c to be taken 
out—Wf tether Scottish Moroii 

Tkaotion Co., Ltd. v. Lanarkshire 
County Council, [1928] S. C. (Ct. of 
Soss.) 909.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 3. 

Be. Omnibus—Agreenicnt to carry 


7 jassenq€rs on specified journey for lump 
sum — Whether hcrncc necessary .] — 
Blytu V. Hudson, [1928] V. L. R. 
587 ; (1928] Argus Ji. li. 397.— AUS. 


PART IV. SECT. 3. 

sh. Overcrou'dmg — Whether mens rea 
necessary — J>ubhn (^arrUtyc Act.]- 
JlcJd: the prohibitions contained In 
this regnilatlon were absolute, A, 
accordingly, in the case of a Bunlmons 
cbaigiiig an offenct* under the regula- 
tion the absence of mens rea was no 
defence. — ^M‘A dam v . Dublin UNinm 
Tramways Co.. [1929] I. R. 327.— IR. 

sk. I Passengers standing on cars .] — 
Glasgow Corpn. r. Sttiathern, [1929] 
S. C. (J.) 5.— SCOT. 

si. Permitting omnibus to be over- 
crowded - Whether offence against Inland 
Jie^wnne rf Customs Acts, | — A complaint 
was brought in a burgh iiollcxj ct., 
which Hot forth that the accused w^as 
the conductor of a motor omnibus, in 
which a gr(*atcr number of passengers 
were convej^ed than the omnibus was 
constructed to cari-y, in contravention 
of Railway Passenger Duty Act, 1842, 
8. 1,3: — Held: under Burgh Police 
Act, B. 454, tho hurgh magistrate had 
no jurisdiction to entertain the com- 

ilainl, in respect that, while the duties 
mposed by tho Act of 1842 had been 
repealed, & other duties substituted 
therefor, a contravention of sect. 13 
was still an offenoc against an Inland 


Revenue or Customs Act, within Burgh 
Police Act, 8. 454. — Cameron v. 

Sweeney, [1928] S. C. (J.) 34.— SCOT. 

Bm. .] — Horn v. Duckett, 

[1929] S. C. (J.) 03.— SCOT. 

Summary proceedings — 
Limitation of time.] — Orr «. Stra- 
thern, [1929] S. C. (J.) 30.— SCOT. 

PART IV. SECT. 4, SUB-SECT. 1. 

Bp. Motor Omnibus Act — Minimum 
fares prescribed hy Order in Council — 
Liability of ovmer.) — Dickens v . Mit- 
chell, [1928] V. L. R. 606 ; [1928] 
A. L. il 323.— AUS. 


PART V. SECT. 8, SUB-SECT. 2. 

d i. .] — Bultx>ck V. Han- 

sen, [1928] 2 W. W. R. 628 ; 37 Man. 
L, R. 450.— CAN. 

t I. Person ** using .**] — Cook- 

burn V. Gordon, [1928] S. C. (J.) 87. — 
SCOT. 

n (p. 869) i. New car using 

number plates of old car .] — Although 
under Vehicles Act, 1 924, c. 42, where a 
registered car has been disposed of & 
another one oiitained the number nlates 
on the former are to ho used on thelatter 
car, the new car must first be registered 
before tho owner Is entitled tp drive it 
on public highways with tho old plates 
on It. — Bunk r. Bouffabd, [1928] 3 
W. W. R. 219.— CAN. 



Vol. XIin.--Stteet and Aerial Traffic. Cases U7b— 282b. 


Whether order of Commissioners of Tnianrt 
Revenue necessary .]~Aii infomation was 

preferred by a police olTicor ajjjainst the con- 
ductor of a motor omnibus alle^in^ that he 
had allowed the omnihuB U) carry at one time 
a greater num^ber of passengers than it had 
been constructed to Ciarry, contrary to Ilail- 

•o U \^V>. lii;, b. lo : 1 

^Hcia : the prosecution was not a proceeding \ 


for the recovery of a fine or penalty under 
ail Act relating to inland revenue within 
inland Revenue Regulation Act, 1890 (c. 21), 
s. 21 (1), & it could, therefore, lawfully be 
commenced without an order of the Inland 
R(‘veiuie Comrs. — Kiukby v. Minty, [1929] 
2 K. B. 1C)5 ; 9S B. J. K. B. 7:V1 ; 141 L. T. 
iyiu; 1. P. no-, 45 T. L. U. 427 ; 27 
B. G.R. 4H8,D.O. 


Part V. — Locomotives and Motor Cars. 


180a. Liability for damage to bridges — ^Locomotive j 
Act, 1861 (c. 70), s. 7 — To what bridges 
applicable — County bridge.] — Held : above \ 
sect, does not apply to a county bridge. 

R. V, Kitchener (1873), L. R. 2 (3. C. R. 88 ; 
43 B. J. M. C. 9 ; 29 B. T. 697 ; 38 .T. P. 134 ; 
22 W. R. 134 ; 12 Cox, 0. C. 522, C. C. R. 

A'nnoiafions .'—"RBld. B. v. Dorset InhabitantB (1881), 45 
L. T. 308 ; ShanmeflH N<‘w Docks & GlouceBter & 
Blmilijgham Navipulioti (k). v. 'Worrester Corpn., A. -(I. r. 
Sliarpncsh Now Docks & Gloucester & BiriiiiiighaTu Navipa- 
tion Co., 11913] 1 K. B. 422. 

185. Add. Annotation : — Apld. Dennis v. Jjeonard 
(1929), 141 L. T. 94. 

185a. Steam tractor.] — Carpenter v. Fox, 

No. 232a, post. 

185b. Petrol-driven tractor.] — An “ Austin ” 

petrol-driven tractor was driven on a jiublic 
highway. Upon an information under Loco- 
motives on Highways Act, 1890 (c. 36), s. 7, 
for breach of Motor Cars (Use &. Construction) 
Order, 1904, Article II., clause 3, the justices 
held that the vehicle in question was not 
a motor car within the meaning of that order 
& Act, stating that the tractor type of vehicle 
was never contemplated when the order of 
1904 was iriade : — Held : that the tractor 
was such a motor car.- -Dennis v. Leonard 
' (1929), 141 L. T. 94, D. C. 

186. Add. Citations [1929] A. O. 354 ; 98 

B. ,1. Ch. 198 ; 140 U T. 624 ; 93 J. P. 146 ; 
27 L. G. R. 261. 

192. Add. Citation 28 Cox, C. C. 498. 

207a. Motor coach — Schedule necessitating exces- 
sive speed — Liability of employer for aiding & 
abetting.] — Resps. owned a motor coach 


which was a lu*avy motor car fitted with 
pneumatic tyi*('s, A: was restricted under 
Heavy Motor Gar Ordoi*, 1904, to a maximum 
speed limit of twelve miles peu* hour. The 
vehicle was driven by a servant- of the resps. 
hetw'cen B. ^ V. Ri‘S])S. advertised times of 
depaiture A arrival which necessitated fin 
average speed of eigliteeii mihvs ]>i'r liour 
without allowing for stojis. While driving 
the coaidi at thirty-fiv(‘ miles per hour on 
one of the scheduled journeys, resps.’ siTvant 
was si.oi)])(‘d liy the police, A the resps. 
were summoned for counselling, ])rocui‘ing, 
aiding A abetting the commission of the 
oitonce : — Held: r(‘sps. ought to have been 
convicted of counselling A ]U'ocuring. — 
Newman v. Ovkrincjtox, 1 1 Ainas A Ash, 
Ltd. (1928), 93 J. P. 40 ; 27 J.. G. IB 85, D. C. 

223. Add. Aywototion : — Apld. (. iough r. Rees 
(1929), 46 T. B. R. 103. 

232a. Leaving car so as to obstruct highway -To 
what vehicles applicable — Steam tractor.] — 

Held: (1) Motor Gai's (Use A ( -onstruction) 
Ordt*r, 1001, Article 1\L, clause 2, does not 
apply to a st-iuiiu traetoi* weighing 13 tons 
unladen, wdiich while being driven on t-hc' high- 
way caused an obstruction, inasmuch as it 
is not a motor c-ar ; (2) although the above 
tract or was in motion, being dilven along tbo 
highway at th(‘ time of the commission of the 
olience, it was “ standing ” l-henoii within 
the meaning of Ai‘tiele IV., clause 2. — 
UARPENlTai V. Fox, 119291 2 K. H. 458 ; 98 
B. .T. K. B. 779 ; 93 .1. IL 239 ; 45 T. B. R. 
57J ; 27 B. G. IB 601, 1). C. 

232b. — — What amounts to standing.] - 
XTEi: V. l^’ox. No. 2!^2a, ante. 


PART V. SECT. 3, SUB-SECT. 4.- 
A. (a). 

198 i. Sveedo-meter .] — Tnstru- 

menifi such as, A including, speedo- 
meters, may ho presumed to function 
accurately, unlt'ss the contrary is 
shown. — I^ETEUSON V. Homes, [1927] 
S. A. S. R. 419.— AUS. 


sr. Motor fire engine — Wheiher exempt 
from regvlat ions .] — The fact that a 
motor vt‘hicle operated hy a fire 
depailment is answering a tire alann 
docs not exempt its driver from the 
obligations of the Motor Vehicle Act, 
even though it has the right of way. — 
Lawton v. Winnipeg & Interurban 
Services, Ltd., [1928] 4 D. L. R. 887 ; 
[1928] 3 W. W. R. 364 ; 37 Man. L. R. 
468.— CAN. 


PART V. SECT. 3, SUB-SECT. 4.— 
A. (b). 

210 ii. Speed of car—Possibilitv 

of control,] — R. v. Durand, [1928] 


2 D, L. R. 703 ; 49 (’an. Crim. fas. 21 7 ; 
60 N. S. K. 54.- CAN. 

PART V. SECT. 3, SUB-SECT. 4.— 
A. (e.) 

sv, Intooricated person dmnvg or 
haring control of car.] — R. v. Higgins, 
[1929] 1 D L. R 269 ; 60 Can Crim 
Caa. 381 ; 63 O, L. R. 101.— CAN. 

# 

PART V. SECT. 3, SUB-SECT. 4.— B. 

sw. Motor Vehicles Act — Peiwl pro- 
visions — Linbility of o%i'ner.\~~R. v. 
Doyle (1928), 60 Can. Crim. Caa. 233. 

— CAN. 

PART V. SECT. 3, SUB-SECT. 5. 

Ba. Motor Traffic Pcgvlations — 
Passing stationary tranicai-- Whether 
eriden^e of neghg(^u'e.]—l.A^F.v. Norton 
(1927), 28 S. R. N. S. W. 143: 46 
N. S. W. W. N. 38.— AUS. 
o(p 879) i. .]— C^HORBA 


V. Kimbriri, [192813 D. L. R. 718; 
[1928] 2 W. W. R. 386 ; 22 Saak. L. R. 
602.— CAN. 

c (p. 879) ii. Liability of mimer 

for damages caused hy third party dricmg 
hw car wdhout pvrmismm .] — Motor 
Vehicle Act, C. A. 1924, c. 131, a. 41, 
proliihita the driving of a niolor car 
in the ahaonce of the owner without 
t,lui owner’s conaont, & sect. 52 provides 
penalties for breach of any of tlie 7 ) 10 - 
visions of the Aet. ']’hei*i;fore, wlu're 
sect. 41 la violated the owner is uithiii 
the proviso to sect. 63, v\hich providts 
that he shall not he liable for an injniy 
caused hy tht eni at u lime when it 
“had been atohm fiom him or othei- 
wise wrongfully taken out of his 
possession or out of the pos^^esaion of 
any pei*&on entrusled by him with the 
cam theivof ; & Is theri*foro not 

under the statutory liability imposed 
hv said aeet. 63. — Bobby r. Chodiker 
(Man.), [19281 3 VV. W. R. 392.--CAN, 



Cases 53 — 74. 


English and Empiee Digest Supplement. 


TELEGRAPHS AND TELEPHONES. 

Part IX.~Compensation. 

53. Add* Avnoialiov : — Refd. Kiddie v. Port of London Authority (1929), 93 J. P. 203. 


Part XIV. — Rateability of Property occupied for Telegraphic 

Purposes. 

74. Add* Aininialiort .-—Refcl. Kiddie v. I*ort of London Authority, Durrant v. Same (1929), 46 
T. I.. R. 430. 



Vol. XLIL— Cases 1— 64a. 


THEATRES AND OTHER PLACES OF 


ENTERTAINMENT. 


Part I. — Theatres. 


1. Add* Annotation : — Mentd. II. v, Newport 
(Salop) Justices, Ex p* Wright, [1929J 2 K. B. 
416. 


64a. ‘‘ Formal contract to be signed in due 

course. ''J — Bonald Fuankau Productions, 
Ltd. V. Bkll (1927), 65 I.. Jo. 3‘3 ; 164 T. 
Jo. 504. 


PART I. SECT. 1, SUB-SECT. 1. 

Ba. Greenock Corporation Act, 1909, 
8, 251 — Theatre — Whether pietvre houRe 
include..] — Held : a buUdlagr, which 
it was proposed to erect for use as a 
picture house, was not a “ theatre 
within the meaning of, & subject to the 
regulations of, above sect., in respect 
that its general character, as disclosed 


I by the plans before the et., was that of 
a picture house rather than of a theatre, 
& that, the sect.., as it imposed u restric- 
tion on a right, of pro]>orty, mupt be 
Htrictlj c'onstrued ; & aeeording to 

contrmporanea expoAiUo, tlie <*x- 
pression “ tlieatre ” In Uie sect, dul 
not include a building devoted i.o t lu‘ 
exhibition of cineinatograpli filins.- 


SCOTTIKII CiNKMA & VARIETY 

Theatrics, r. Hitchie. [19291 

c. (Ct. of 8 cs8.) SCOT. 

PART III. SECT. 2, SUB-SECT. 3.— A. 

161 i. Discretion of jusiiees — Jinna 
fides in exf‘rn8e.]—li. v. Charleville 
Town Uounctl, Ej p. CJorones, 11928] 
S. 11. Q. l.')5.~AUS. 



Cases 131a— 330a. English and Empire Digest Supplement. 


TIME. 

Part II. — Sundays and Holidays. 

131a. London County Council (General Powers) | sale is a contravention of Sunday Observance 

Act, 1927 — Sale of vegetables on Sunday- Act, 1(577 (c. 7). — Clii»^on v . Holbokn 

Invalidity of licence.] — Under Jjondon County JionouaH Council (1029), 93 J, P. 19(5; 

Council (General lV)wers) Act, 1927, there is 46 T. L. R. 633 ; 73 Sol. Jo. 600 ; 27 L. G. R. 

no yiower to gi-ant a licence for the sale of 668, ]). C. 

vegetables in the streets on Sunday, as such 


Part III. — Computation of Time. 

319. Add. Ammiainm : - Refd. Legge v. l^egge notice of ayipeal Sundav is not a dies non . — 

(1928), 46 T. li. It. 167. H. r. Giir:viLLE (1929), 21 Cr. App. Rep. 108, 

330a. - — .]-' the purposes of the statutory C. C. A. 


PART 11. SECT. 2. SUB-SECT. 1. 

sa. *S'a/r of fond, drwh cf* ciparcitfs.]- 
J{. V. Ninos (1928). r»() Cun. Criin. CaB. 
irif).— CAN. 

PART III. SECT. 3. SUB-SECT. 1. 

239 i. Construed to effcchwtc intention 


of porlies.] — \\ lieu^. under n Iniildinjr 
contruet work was to be completed 
by “Nov. 31 “ Tinder penally of 
dainttproR • Held: thiH iiniKt be con* 
htnied to mean Nov. 30. MoBkan v. 
Kinnrar (1892). 23 O. IL 313.— CAN. 


PART III. sfcCT. 5. 

B i. Adjournment to day of leyal 

hohday .] — The fact that a motion Ih 
nd lonined to a statutory holiday docs 
not render tho notice of motion void.- - 
Rosa r. TCelltnuton, [19281 3 D. L. R. 
.'>02 ; [1928] 2 W. W. R. 399 ; 22 Sask, 
J.. R. .50r).— -CAN. 



Vol. Xm. -Cases 67—148. 


TORT. 


Part II. — Liability for Torts. 


67. Add, A'iinoialioiis : — Mentd. Tollev r. Fry 
(J. S.) & Sons (1929), 46 T. L.‘ \i, 108 
Watt V, Longsdon (1929), 98 L. J. K. B. 711. 

83. Add, Amiolaiions : — Mentd. Tolley v. Fry 
(J. 8.) & Sons (1929), 46 T. J.. It. 108 ; Watt 
V, Longsdon ri929), 98 L. J. K. B. 711. 

88. Add, Ayinotavioik : — Refd. Fenton Textile 
Associi. V, Thomas (1929), 45 T. L. B. 264. 


92. Add, A}}noia1ion : — Consd. ('lark?\ Hrquhart 
Stracey 1 ’. Urquhart (1929), 141 1j. T. 611. 

131. Add. Avnofaiiou : Mentd. Davies r. Pro- 
|K‘rty A Heversionai-y Tnvestinenis ('orpn., 
[1929] 2 Iv. B. 222. 

148. Add, AnnofafloN Consd. llorwood v. States- 
man J*iil)lisl\ing (k). (1929), 98 Iv. .1. K. B. 
450. 


PART II. SECT. 8. SUB-SECT. 7. 

[96 Vi. Esten V, Eosen, [1920] 1 D. L. 11 , 275 , 69 O. L. E. 210. CAN. 



Cases 10—1087. 


English and Empire Digest Supplement. 


TRADE AND TRADE UNIONS. 


Part I. — Definitions. 


10. Add. Annotation : — As to (2) Apld. Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 

10a. .] — 1 can And nothing in the Act to 

prevent me giving to the word “ business ” 
one of its ordinary meanings- namely, work 
or occupation (Russeix, L..T.)- — v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 
138 ; 98 L. J. K. B. 623 ; 141 L. T. 281 ; 


93 J. P. 192 ; 46 T. L. R. 417 ; 73 Sol. Jo. 
333 ; 27 L. G. R. 480, C. A. 

19. Add. Aiinoiations : — Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. Refd. 
Proctor V. Ryall, Ryall v. Proctor (1928), 14 
Tax Cas. 204. 

29 . Add. Annotation : — Mentd. A. -G . for Manitoba 
r. A.-G. for Canada, [1929] A. C. 260. 


Part V. — Restraint of Trade by Agreement. 

323. Add. Annoialion : — Reid. Jiv Brownie Wire- 705. Add. AntiotatwH. : — Refd. Papadoponlos v. 
less Co. of Great. Britain (1929), 46 T. I.. R. Papadopoulos (1929), 46 T. L. B. 44. 


Part VII. — ^Trade Unions. 


967. Add. Annotation : — to (1) Apld. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 68. 

1044. Add. Annotation: — Refd. Woodrow v. 
Trawlers (White Sea) Grimsby (1929), 141 
L. T. 676. 

1046. Add. Citations 98 L. J. Ch. 293 ; 141 
L. T. 83 ; 73 Sol. Jo. 190. 

Add. Annotation : — Apld. Lamberton v. 
Thorpe (1929), 45 T. L. R. 420. 

1047. Add the following j)aragraph & citations :~- 

Prior to the passing of the 1927 Act, 
various committees of a local authority 
passed resolutions, which were confirmed by 
the council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By that Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in 
employment, of any person that he should 
or should not be a member of a trade union, 
& that any such condition should be void. 
Shortly after the passing of the Act instruc- 


tions wore 'given by a committee that only 
men belonging to a specified trade union 
should be employed in respect of certain 
casual labour ; & an employee, who was 

dismissed accordingly, obtained a declara- 
tion in the county court that his dismissal 
was illegal. A member of the council there- 
upon brought forward a motion having for 
its object that instructions should be given 
that the resolutions of the committees should 
cease to be operative ; but the motion was 
defeated : — Held : in the circumstances the 
ct. should declare that it was not lawful for 
the local authority to require any person, as 
a condition of employment or continuance 
in employment, to become or to be a member 
of a trade union. — ^A.-G. v. Birkenhead 
Corpn. (1928), 93 J. P. 33 ; 27 L. G. R. 192. 

1086 . Add. Citations 98 L. J. Ch. 401 ; 141 
L. T. 294. 

1087 . Add. Citations [1929] 2 Ch. 68 ; 98 

L. J. Ch. 323 ; 141 L. T. 178 ; 73 Sol. Jo. 
206. 


salesman after termination of the con- 
tract by breach, & that, if so intended. 
It was so wide, & general as to be nn- 
reasonablo & tmonlorceable. — Ger- 
lach-Barklow Co. v. MaoPherson, 
[1928] 3 W. W. R. 150.— CAN. 

PART V. SECT. 8. SUB-SECT. 1.— 
A. (b). 

t (p. 62). varied [1928] 1 1). L. R. 
1009 ; 61 0. L. R. 558.— CAN. 

PART V. SECT. 8, SUB-SECT. 2.— A. 

ta. CorreHioJi of judgment — Juris- 
diction of court .\ — -Warren Tea Co., 
Ltd. V. Reinqlass, [1928] S. R. Q. 29. 

— AUS. 


PART III. SECT. 2, SUB-SECT. 2. 

n i. .] — MacKwan v. 

Toronto General Trupto Corpn. 
(Ont.) (1917), 54 S. C. H. 381 : 28 
Can. Crim. Cas. 387. — CAN. 

PART V. SECT. 1. 

132 1. Who 7noy e^iier into agr^tneni 
--Vendor pnrehaser of goodwill .] — 
Spencer v. McKenzie (1926), 29 
W. A. L. Ji. 95. -AUS 

PART V. SECT. 7. 

n i. Whether extinguished hy 

wUhdraiial from service .] — Under a 
^ntmet covering a ceitaln period 
between a travelling saiesmaii & bis 


employer, the pltf., the salesman, 
agitR^d to give his whole time to his 
employer’s service, & that he would 
not sell or oiler for sale any goods 
other than those of the employer. The 
contract placed no restriction on him 
after the date of the expiry of the con- 
tract, nor did it expressly restrict him 
fi*om selling other goods If before that 
date ho should he discharged for cause 
under a clause stipulating a cause for 
his dlsclmrg«‘. The sali'sman, after 
working under the contract, left the 
service & entered that of a concern 
selling competing goods ; & his with- 
drawal was accepted by the pltf. as a 
hre^aoh of contract : — Held : the restric- 
tion was not intended to govern the 
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1092. Add, Annotation : — Refd. Cotter v. National i 
Union of Seamen, [1929J 2 Ch. 58. I 

I 

1122. Add, Annotation : — As (1) Refd. Cotter v, I 

National Union of Seamen, [1929] 2 Ch. 68. 

1122a. Not individual members — Where 

proceedings intra vires.] — Cotter v. National 
Union of Seamen, No. 1087, ante. 


1127. uidcJ. Annofafion : — ^l.v to (1) Refd. Cotter v. 
National Union of Soanien, [1929) 2 (^li. 58. 
1295. Add. Annotation : — ul.s* to (1) Apld. Cotter 
r. National Union of Seamen, [1929] 2 Cli. 
68 . 

1298. Add. A)inofa'ion ; — Consd. llorwood v. 
Statesman rublishiug (b. (1929), 98 U. J. 
K. il. 460. 


PART V. SECT. 9, SUB-SECT. 13. 

m i. Five ycnrg^^Tvevt}/ miles.] 

— ^When a contract in restraint of trade 
is severable as to tho anms oovi^red 
thereby it may be recovtMablts & valid 
as to one part of tho total area & 
unreasonable & invalid as to the 
remainder. Pltf., a physician practis- 
Intf in Nanaimo, who oontracted to pdve 
professional service to c(‘rtain miiu'rs 
there, engaged delt. to assist him in 
that work under an agn'ciiu'iit which 
provided that on its termination deft, 
would not, for five years, practise iii 
the city of Nananuo or within a radius 
of 20 miles thereof. Tlu' Hp:r(‘eni(‘nt 
having been terminated, deft, com- 
mencMMl practice at Ladysmith, 1 fi 
miles from Nanaimo : — /7(Zt/ • that the 
restriction was valid ns tu the city 
of Nanaimo & Invalid as to th(‘ urea 
outride of it. — H all v. More. 11928] 
1 D. L. H. 1 028 ; [1 928 1 I W. W. H. 100 ; 
39 B. O. R. 346.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

sb. Interiuilimial labour union.]-An 
an action by an unlnfjorpora.tod inter- 
national labour union against an 
Incorporated society of manufacturers 
to enforce an agreement in writing in 
the nature of a collective bargain, 
made in 192.5 by wav of settlement of 
disputes between local manufactim'rs 
& local labour luiions, it w'as hold the 
intcniatlonal labour union was an 


Illegal society incapable lu‘eaime of its 
Illegality of maintaining lhi‘< action 
or any civil action in an Dnlario (Jt. — 
PoLAKOFF v. Winters G\hmknt (k)., 
[1928] 2 D. L. II. 277 ; 62 (). L. It. 
40.— CAN. 


PART VII. SECT. 5. SUB-SECT. 2.— A. 

c i. (*laim base-ri on arbifrnfum 

derrre.] — 'l‘he rules of a mast or 
plumbers’ associi. provided l,hat 
members wdio t(‘ridor<*d suecessfnlly 
for contracts should pay a percentage 
on these contracts to the funds of the 
assocn. A edaim made' bv the iissoen. 
against a member in tcTiiis of the rules 
was dieput-ed by him, & a minute of 
reference was entered into hy tlie 
parties referring tho matter to arbitra- 
tion &. agreeing to abide* by & imph*- 
ment the arbiter’s decree. He conseutiug 
to registration & execution. TIjo 
arbiter decerned In favour of the assoen. 
’riuT(‘aft(T the naunber was Hcaiues- 
trated, & the assocn., founding on the 
decree -arbitral, lodged a claim in thi’. 
sonnestration, which his trustee In 
bankmptoy reiccted, in respect that, 
iindtT Trade Union Act, 1871, s. 4. 
it was uncnfon*eahle : - field * vc bile the 
original elaiin could not have been 
entertained in a et. of low in respect 
that It w’OP based on an agrcMmamt 
excluded by seet. 4, no such rest riel ion 
affe(5tt*d the cdaim here in quest Ion, 
which was a claim based upon a new 


& independent agivement by the parties 
tc* arbitrate A to implement, the 
arbiter’s decision — EniNUiumH AfASTER 
Pi.UMRERs’ Assoc’n. r. Munro, [19281 
S. C. (Cl. of SesH.) .')6r».-~SCOT. 

PART VII. SECT. 6, SUB-SECT. 3. 

1123 iv. .] — Brentall V. IlET- 

uiCk, 11928] N. Z. L. U. 788.— N.Z. 

PART VII. SECT. 8, SUB-SECT. 1. 

1237 X. ' .]' Throe d^fts., ofhclols 

of n union, were clmrg(‘d with doing 
nil act 111 tho nature of a strike, in that 
t]i<‘\ instigatc'd certain employees to 
do an net in the nature of a strike, 
namely, t(> disc ont iiiiie their employ- 
ment 111 pursunneo of an agreement 
i.inde h\ the said employees to eorripel 
tlieir eniplovt‘i. T\i.. to comply with 
H (imnnntl 1>\ 1 hi* employees to dismiss 
certain noii-imionists — Held: astlierc 
W’as no evidence that tho ngrcenu'pt 
liefwecui the eriinloyeeH was entered 
Into with intent 1.) compel or indnco 
I lie (‘niTilovei to comply with a 
demand made hy the employees that 
non-unionist H should be dlwiuissed, tlio 
otTi'iiee was not priced . — In lie 
Muller tV WiLj.iAMs, [19271 S. A. S. U. 
3.53. AUS. 

PART VII. SECT. 8, SUB-SECT. 2. 

f i. - (Criminal liahiliti/ ] — R. v. 
IJolowaskawt: (1913), 2i (). W 11. 
397 ; 24 Can. Crim. Oas. 224.— CAN. 



Cases 6 — 414a. 


English and Empire Digest Supplement. 


TRADE MARKS, TRADE NAMES AND DESIGNS. 


Part I. — Trade Marks. 


6. Add, Citation fl929] ] Ch. 113. 

20. Add, Ammlaiion : — As io (2) Refd. Re TJver- 
pool Klectric Cable Co.’s Applications (1928), 
46 R. P. C. 99. 

53. Add, Annotation : — Consd. Re Liveipool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

67. Add, Annotation : — As to (2) Consd. Re 
Liverpool Electric Cable Co.’s Applications 
(1928), 46 R. P. C. 99. 

77a. .] — The Liverpool Electric Cable 

Co., Ltd., applied to re^fister the words 
“ Liverpool Cables ” in Parts A. & B. of the 
register in respect of electric cables. The 
applications were refused on the grounds 
that, although evidence went to show that 
those words indicated to the trade the co.’s 
electric cables, the word “ Liverpool ” was 
noli primA jade capable of distinguishing 
those cables or of becoming distinctive of 
them ; that Liverpool was one of a class of 
geographical names which were of such 
importance that the names ought not to be 
registered to any one trader ; that the word 
“ Liverpool ” describes the common cha- 
racteristic of vast quantities of goods, 
namely that they come from Liverpool, & 
that phrase “ Jjiverpool cables ” therefore 
meant, not the cables of the applicant co., 
but cables manufactured or dealt in at Liver- 
pool : — Retd : the Registrar had proceeded 
upon the right grounds, & that his decisions 
wore correct ; the Registrar is not bound to 
accept an api>lication in Part B. to register 
upon proof of user or that the mark is in fact 
distinctive ; it is part of his duty to con- 
sider as a judicial officer applications put 
before him ; he may refuse registration if not 
satisfied that the proposed mark is capable 
of distinguishing ; in considering whether a 
geographical name is registrable, both the 
locality & the goods must be taken into 
consideration ; A the name of such an 
important commercial centre as Liverpool, 
even tliougli it may in fact be distinctive 
of the goods in respect of wliich it is sought 
to register it, is not registrable . — Re Liver- 
pool Elecjtric Cable Co. IjTd.’s Applica- 
tions (1928), 46 R. P. C. 99, C. A. 

79. Add, Annotation : — Refd. Re Liverpool, 

Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 


99. Add, Annotation : — Refd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

114. Add, Annotation : — Consd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

138. Add, Annotation : — Consd. Re Liveii)ool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

248. Add. Ayinotation : — Refd. R,e Uverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

285a. Duty of Registrar — To impose conditions — 
When possibility of deception or confusion.] — 

Notes op Ofpiciaj. Rulings (1929) A (1929), 
46 R. P. C. App. i. 

326a. .] — J. &, J. Colman, Ltd., applied 

to register* in Part A. of the register in 
class 42 a label in respect of semolina. The 
registrar refused the application, on the 
ground that semolina mustard prepai*ed 
for use as food were goods of the same 
description, & appets. refused to agree to the 
association of the mark with earlier marks 
in respect of mustard. Aj)pcts. apjrealed to 
the ct. : — Held : mustard falls under the 
description of a condiment & semolina under 
the description of a cereal & the goods are 
not of the same description, & the registrar 
should be directed to reconsider the question 
as to what association with the cereal group 
only should be required. — Re Colman J. J. 
Ltd.'s Application (1929), 46 R. P. C. 126. 

331. Add. Annotatio7us : — A.s to (1) Refd. Chmn- 
pagne Heidsicck et Cie Monopole Societe 
Anonyme v. Buxton (1929), 46 T. L. R. 36. 
As to (3) Refd. Re Proctor & Gamble Co.’s 
Petition, Proctor & Gamble Co. v. Pugsley 
Bingman & Co. (1929), 46 R. P. C. 421. 

337. Add, Annotation : — As (1) Consd. Re Liver- 

pool Electric Cable Co.’s Applications (1928), 
46 R. P. C. 99. 

339a. .] — Re Liverpool Electric Cable Co. 

Ltd.’s Applications, No. 77a, ante. 

414. Add. Citations [1929] 1 Ch. 92 ; 140 L. T. 9. 

414a. Prevention of deception — Not right to control 
conditions of resale.] — The registration of a 
trade mark does not enlarge the right of the 
proprietor to prevent deception as to the 
origin of goods of his production into a right 


PART 1. SECT. 2, SUB-SECT. 11. 

sa. Mcanino of .] — To be a fancy term 
& not a descriptive term, a mark 
applied to goods must be obviously 
intiCnded to be non-desci iptlve. Where 
words are vrirnd facie descriptive, the 
fact that the article to which they are 
applied does not answer the description 
imported by tliem, will not make them 
fancy words. — Orange Crush (Aus- 
tralia), Ltd. V. Garitiell (1928), 28 
S. R. N. S. W. 392 ; 46 N. S. W. W. N. 
08.— AUS. 


PART 1. SECT. 3. SUB-SECT. 2, 

to. Security for costa — Whether or- 
dered.] — Held : a petitioner in a pro- 
ceeding before this ot. for an order 
entitling him to register a trade mark 
is a pltf., & when residing abroad may 
bo compoUod to give security for costs. 
— Eneroinb Refintno & Manu- 
KACi’URiNG Co. V. Irving, 11927] Exoh. 
C. R. 235.— CAN. 

PART 1. SECT. 4, SUB-SECT. 2. 

418 i. Mark registered under specific 


mark — Use only in respect of one article 
in class — Whole class not protected .] — 
Re Proctor & Gamble Co.’s Petition, 
Proctor & Gamble Co. v. Puobley 
Dingman & Co., Ltd. (1929), 46 
R. P. C. 421.— CAN, 

PART 1. SECT. 6, SUB-SECT. 1.— A. 

426 i. Rcmcnml — Grounds for — lYior 
user Iw applicant.}— OoTJ} Medal 
Camf Furniture Mfg. Co. v. Gold 
Medal Mfg. Co., [1928] 2 D. L. R. 
819.— CAN. 
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to control dealing in the goods otherwise 
than upon such conditions as he may choose 
to impose with regard to resale, price, & 
area of market. — CHAMPAoisrE Heidsteck et 
C iE Monopole Societe Anonyme v, Buxton 
(1929), 46 T. L. R. 36. 

465. Add, Annotation .— Apld. Re Inescourt’s 
Trade Mark (1928), 46 R. P. G. 13. 

668. Add, Citation : — 140 L. T. 19. 

629a. .] — Pltfs., who were proprietors 

of a trade mark, consisting of the word 
“ Nild(^,*’ registered in class 48 in respect 
of face powders & similar toilet ai'ticles, 
brought an action for infringement of the 
mark for passing off against defts., who 
carried on business as ladies* hair-dressers 
under tlie name “ Rrnaldf*, Ltd.,*’ at premises 
which were neai'ly opposite to those of plt/fs. 
Pltfs. alleged {irUer alia) that defts.’ shop 
front was identical with tliat of pltfs., save 
in colour & the substitution of the name 
“ Ernaldf^ ” for “ Nildc^ ” i—ITcld : the name 
“ Ernald^ ” was not adopted witli the 
intention of deceiving, A did not in fact 
deceive, the public, & there had been no 


infj'ingement of the trade mark. — S oci6t6 
La Parfitmeuie NildiS v, Ernald6, I^td. & 
Fryer (1929), 46 R. P. C. 453. 

655. Add. Annoictiion : — Refd. Re Inescourt’s 
Trade Mark (1928), 46 R. P. G. 13. 

684. Add. Citation : — ffahsequent proceedings 
46 R. P. G. 406, G. A. 

684a. .] -Stone J. B. & Go., Ltd. v, 

Steela(je MANUEACTUUiNa Go., Ltd. (1929), 
46 R. P. G. 406, G. A. 

686. Add. Annotations : — Mentd. Stone J. B. & Co. 
V. Steelace Manufacturing Co. (1929), 46 
R. P. C. 192 ; Champagne llcidsieck et Cie 
Monopole Societe Anonyme v. Buxton (1929), 
46 T. L. R. 

694. Add. Annotatio'}! : — Mentd. C'hampagne Heid- 
sieck et Gie Monopole Societe Anonyme v, 
Buxton (1929), 16 T. L. R. .36. 

696a. Striking out statement of claim — Res 

judicata. I —Iaeoeh Go., Ltd. v. Jaeger 
(1929), 46 R. P. G. 336, C. A. 

818a. Possibility of confusion.] — Edison 

Accumulators, IjTd. v. IOdison Storage 
Batteries, Ltd. (1929), 46 R. P. G. 432. 


Part III. — False Marks and False Trade Descriptions. 

877. Add. Annotation .•—Refd, Allen v. Whitehead (192U), 45 T. 1.. R. 655. 


Part V. — Trade Names and Passing Off. 


1019. Add. Ayinotations : — As to (1) Apld. Stone 
.T. B. &; Co. V, Steelace Manufacturing Go. 
(1929), 46 R. P. G. 192. Gcfieralhj, Refd. 
C]iam])agne lleidsieck et Cie Monoxide 
Societe Anonyme v. Buxton (1929), 46 
T. L. R. 36. 

1041. Add. Citation : — subsequent proceedings, sub 
nom. Jaeger Co., Ltd. v. Jaeger (1929), 46 
It. P. C. 336, C. A. 

1103. Add. Annotation : — Refd. Stone J. B. & Co. 
V. Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1105. Add. Annotation : -Refd. Re Iiiveri)ool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

1106. Add. Annotation : — Refd. Stone J. B. & Co. 
V. Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1120a. Misleading trade circular by successor 

to business.] — Pltfs. & defts. carried on busi- 
ness of a similar description. On the expira- 


tion of the term in a lease of cei4ain works 
to pltfs., where tliey had carried on their 
business, defts., fifteen montlis afterwards, 
had procur-ed a lease of the same works, 
with the cxcex>tion of cei'tain mines of clay. 
Defl/S. issued a circular card tending to lead 
the j)ublic to 8upx)ORe that defts. had suc- 
ceeded to the business of jrltfs., tti were working 
the same material as pltfs. had formerly 
used : - Held : although tlie words of the 
circular & card might be literally true, yet, 
if they tended to mislead the public, the 
ct. would restrain them from further cir- 
culating or issuing such or any similar 
circular or card. — Harper v. Pearson (1860), 
3 L. T. 547. 

1120b. Representation as to edition prescribed 

for examination.] — Pltfs. were the publisliers 
of, & owners of the copyright in, a book 
entitled “ iJazlitt’s Selected Essays,” edited 
by George Sampson, which included tliirteen 


PART I. SECT. 7, SUB-SECT. 2.— B. 

614 xiii. — .] — Malttmiab & 

Co. V. Ftnijvy & Co. (1929), I. L. II. 
7 Ran. 169.— IND. 

PART IV. SECT. 1. 

sd. Industrial design.] — Udd : as 
Trade Mark & Design Act does not 
define what Industrial designs are 
within the meaning of the Act, the 
word “design “therein must be taken to 
be used In its ordinary, & not in an 
artificial, sense. — Clatworthy & Son, 
Ltd. V. Dale Display Fixtures, Ltd., 
[1928] Exob. C. R. 169.— CAN. 


PART V. SECT. 2, SUB-SECT. 3. 

1046 i. What coHshtvfes default — 
Inaccurate descnption of business .] — 
An Arakariese caiTi(*d on a money- 
lending business in his own name until 
his death. His widow continued the 
business as sole nroprieti'css. In the name 
of her husband, adding to that name 
the words " & Co.“ She lent moneys 
to resps. on a nilg<5., which was 
taken in her business name. She then 
registered the business imder Bunna 
Registration of Business Names Act, 
but eiTonoously entered herself as well 
as her children as partners. She then 
sued reaps, in the name of the business. 


for the mtge. debt v—lldd : sect. 3 (0) 
<>f the Act applied without (lunlifi cation 
in this case, & that her particulars 
being inaccurate, theuti was no proper 
registration under tlie Act, & her suit 
failed under sect. 5 (1) of tho Ar^. — 
Mauno Tiia Nyo V. Ma Un Ma Pru 
(1929), I. L. K. 7 iian. 296.— IND. 


1052 ii. -1 — M‘LACfT- 

,AN (J. J. & P.) PotJtioners, [1929 J S. C. 
mf \ SCOT. 


1052 iii. .]— Smith 

(1906), 12 B. C. R. 186; 3 
476.— CAN. 


V. Finch. 

W. L. R. 
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essays & notes on the essays. In 1927 &. 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold & the other defts. 
sold a book entitled “ Hazlitt’s Selected 
Essays, Edition Hollingwort/h,” containing 
twenty of such essays, including the thirteen 
selected by Sampson. Pltfs. compienced an 
action against defts., alleging that defts. had 
passed oil the Hollingworth edition as & for- 
th e Sampson edition of pltfs. by representing 
that the Hollingworth edition was that 
prescribed for the London Matriculation 
Examination, &> also alleging infringement of 
copyright in their selection of essays : — 
Held : if the fact were that a purchaser had 
been misled into thinking that defts.’ book 
had been prescribed for a certain examination, 
that was simply a i-epresontation as to 
quality would give pltfs. no right of action, 
there had been no passing off of defts.’ book 
as pltfs.’ & thei-e was no infringement of 
copyright. — Cambridge University Pijesh 
V. University Tutorial Press (1928), 45 
K. P. C. 335. 

1120c. Goods sent in reply to order by 

plaintiff.] — Pltfs., who had for some time 
used the devi(;e of a swan with i/he word 
“ while ” on labels on porcelain enamelled 
baths of their ma.nufactui*e, appli(‘d on two 
occasions to register the device, first in class 1 
in relation to enamel, secondly in class 13 
in relation to baths the like. Both i 
applications were refused. On .Ian. 25, 1921),' | 
the B. W. Assocn. registered under sect. 02, 
in respect of a standardised bi*ass tap approved 
by the Ministry of Healtli, the device of a 
swan with the letter B. W. A. The attention 
of pltfs. was drawn to th(5 sale by defts. of 
one of these standardised taps in Feb. ; 
& later, upon ordering ** ^-in. brass globe 
cocks Ministry of Health pattern swan,” 
l)ltfs, received a like tap from defts. Pltfs. 
thereupon brouglit this action to restrain 
defts. from passing oft', it at the same time 
moved to rectify the register by removing 
therefrom the B. W. Assocn. ’s standardisa- 
tion mark : — Held : pltf.’s de\dce of a swan 
was known to the trade as indicating, not 
taps, but porcelain baths of pltfs.’ manu- 
facture or merchandise enamelled with a 
particular characteristic enamel ; the presence 
on the register of resps.’ standardisation 
make, & the use of it upon brass taps made to 
the Ministry of Health specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of pltfs. ; the sending of one of such 
taps by defts. in response to pltfs.’ order was 
a reasonable response to that order ; pltfs. had 
proved jaeither that the device of a swan 
indicated theii* taps to the trade, nor passing 
off by defts. ; Sc both the action & the motion 
failed. — Wilson’s & Mathieson’s, Ltd. v. 
Meynell & Sons, Ltd., Ec Wilson’s & 


Mathieson’s Ltd.’s Application (1929), 
46 R. P. C. 80. 

1212a. .]— Pltf. CO. was a public co. 

with a large capital incorporated in Feb. 
1924, for the purpose of carrying on the 
business of English & foreign chemists & 
druggists, wholesale &> retail, & had a number 
of retail shops in the West End of London, 
their most outlying shop being in Knights- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capital of £1,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, London, & had 
one shop in that district. Deft., I. J. Eppel, 
took medical degrees & was a qualified chemist 
in Dubhn in 1912, &; carried on there the 
business of a chemist’s shop until 1923. 
Deft., I. J. Eppel, having formed deft, co., 
pltf. co. sought an injunction to restrain deft. 
CO. from trading under the name of Eppels, 
]^td. : — Held : on the evidence there was no 
ground on which deft; co. could effectively 
resist the injunction.— Heppeixs, Ltd. v, 
Eppelh, I/td. & Eppel I, J. (1928), 46 
R. P. C. 96. 

1215a. .] — Socii^T^: La Parpumeuie 

Nild^: V. ErnaldiS, Ltd. & Fryer, No. 629a, 
aide. 

1350a. .] — Wilson’s & Mathieson’s, Ltd. v. 

Meynell <5^ Sons, Ltd., lie Wilson’s & 
Mathieson’s Ltd.’s Application, No. 
1120c, ante, 

1415a. Particulars — When ordered.] — Where 

a paragi-aph of the defence admitted the 
selling by defts. of certain articles, an order 
for fuH/hor paHiculars of goods of which 
pltfs. complained was refused on the ground 
that defts. must be presumed to have had 
knowledge of what they were selling. Where 
pltfs. alleged that the carrying on of a trade 
over a Jong period of years by defts. was 
calculated to deceive, that defts. had in 
fact deceived, particulars of the acts of actual 
passing off winch pltfs. intended to rely on 
at the ti’ial were ordered to be given. — 
Jeypjs Sanitary Comi'Ounds Co., Ltd. v. 
1‘Hn.ADELPHUs .Teyes & Co., Ltd. 11929), 
46 R. P. C. 236. 

1442. Add. Annotation : — Refd. Stone J. B. & Co. 
V. Steelace Manufacturing Co. (1929), 46 
R. P. C. 192. 

1557a. .] — Resps. had used for many 

years in India a ticket containing a picture 
of a lotus flower & also a combination of 
three marks, one of which also contained a 
picture of a lotus flower. Applts. had 
adopted a ticket with a different picture, 
but also including a lotus flower, & a combina- 
tion of three marks similar in general appear- 
ance to resps.’ three marks, but with a rose 
instead of a lotus flower. The ct. at Allaha- 
bad found that applts. had adopted these 
mai'ks fraudulently, & that they were cal- 
culated to lead to passing off, & granted an 


part V. sect. 5, SUB-SECT. 4.— 
B. (b). 

1271 ii. .]— Where ^oode are 

oi*dInarlly sold by retail^ a mere general 
resemblance with pltf.*H goods at a 
distance ie not enough to entitle him to 
succeed in a passlng-off suit. The test 
which the ot. will apply is the pro- 
bability of confusion at that distance 
which would ordinarily intervene 


between the purchaser & the seller, or 
between the inirehaser & the goods if 
they wore placed upon the counter. — 
KsDATLE V. MATTHEWS THOMPSON, LTD, 
(1927), 28 S. R. N. S. W. 15.— AUS. 

PART V. SECT. 5, SUB-SECT. 6.— 
C. (b) i. 

1313 iv. J — ^WmTwoRTH Her- 

bert, Ltd. V. JAMNADAS Lemohakd 


Mehta (1027), 1. L. R. 62 Bom. 228.— 

IND. 


PART V. SECT. 6, SUB-SECT. 6.— 
E. (b). 

1460 i. Use of letters RECh-Whether 
bar to reZisf.J— A noelides v. James 
Stedman Hendersons Sweets, Ltd. 
(1827), 40 0. L. H. 43.— AUS. 
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injimction & damages. No case of actual 
deception was proved. The estimate of 
damages in particiilars to the plaint which 
was verified by affidavit was IIb. 25,000. 
The ct. awarded damages on the following 
basis : applts. were proved to have sold 
cloth bearing the marks complained of to 
the value of Rs. 3, 200, 000 ; the ct. assumed 
that, if offered without these marks, only 
40 per cent, of this quantity would have 
been sold, & gave as damages 9 per cent, as 
profit on the remaining 60 per cent., i.e, 
R8.172,800. Applts. appealed : — Held : the 


injunction was rightly granted, but the 
damages must be calculated by estimating 
the trade lost to reaps, by reason of the use 
of applts.’ marks, & the damages should be 
reduced to Rs.67,000. - J U(k;i Lal-Kamla- 
PAT & JUGOII.AL - KaMLAPAT MlJJ.S OP 

Oawnpork V, SwAOKSHi Co., Ltd. (1928), 
46 R. P. a. 74, P. C. 

1570. Add. Arinotafiotif< : — Apld. The Young Sid, 
[1929] P. 190. Refd. Brown r, Dagenham 
TJ. D. C. (1929), 98 L. J. K. B. 565 ; Clark 
V. Urquhart, Stracey v. llrquhart (1929), 
141 L. T. OIL 


PART V. SECT. 6, SUB-SECT. 7.— F. (c). 

1569 ili. .] — Juoai Lal-Kamalapat v. Swaueshi Mills Oo., Ltd. (1928), L. H. 56 Ind. App. l.~IND. 
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TRAMWAYS AND LIGHT RAILWAYS. 


PART I. SECT. 4, SUB-SECT. 8. 

m i. W/i/it amounts to breach .] — 

Glasgow Cobi*n. v. Stuathern, [1929] 
S. C. (J.) 5.— SCOT. 

PART IV. 

h (p. 365) i. .] — A street railway 

company 0]>eratln8: within a province, 
oritdnally incorporated by a provincial 
lejdPlatiirc, but whoso undertaking was 
subsequently declared by a Dominion 
Act to be a work for the greneral advan- 
tage of CJanada, is not Hubj(*ct to the 
jurisdiction of a public service com- 
mission Croat, od by the province, but 
the execution of its powers is, by the 
provisions of the Hallway Act, within 
the jurisdiction of the Board of Rail- 
way Coiiirs. for Canada. — Quebec Ry. 
Light &, I^ower Co. v. Montcalm 
Land Co., [1928] 1 D. L. R. 143 ; ,34 
Can. Ry. Cas. 276 ; n927] S. C. K. 
546.— CAN. 

11 (p. 366) i. .]— Symons v. 


Winnipeg Elec. Co., [1928] 1 D. L. K. 
159 ; 37 Man. L. R. 170 ; [1927] 3 
W. W, R. 650.- CAN. 

aaa (p. 366) i. .] — A street 

railway co. operating: cars along a 
public highway is under a common law 
duty to exeicise rtsasonable care in the 
operation of Its cars to discover the 
presence of pei-sons who are on Its 
right of way as part of the highway. 
& to avoid injuring them, 'rhis duty 
is not diachargt‘d with respect, to a 
car operated at night unless its speed 
is governed aecordmg to the power of 
its headlight, so that when a iJersou 
is seen on the track the car can b(5 
stopped in thru* to avoid an accident. - 
Pro NEK V. WiNNij'EG Selkirk & Lake 
Winnii’Eg Ry. Co., [1928] 2 D. L. R. 
725 ; [1928] 1 W. W. K. 8.57 ; 34 Can. 
Ry. Cas. 261 : 37 Man.L. K. 320. -CAN. 

hh (p. 367) i. Slipper If step.] 

Cniri'ENDAijij V. Winnipeg Elec, (^o., 
[1928] 1 D. L. R. 920 ; [1928] 1 W. W. R- 


238 ; 37 Man. L. R. 207.— CAN. 

hh (p. 367) ii. Displacement of 

platform on street.] — Zrtdkl v. Winni- 
peg Electric Co., [1928] 3 D. L. R. 
570; I1928J2W.W.R.601 ; 34Can.Ky. 
Cas. 267 ; 37 Man. L. R. 412.— CAN. 

11 (p. 367). y/JSTd. suhnam. Winnipeg 
KLECTRir ()o.v. Scott, [1028] 2 D. L. R. 
420 ; [1928] S. C. R.52; 34 Can. Ry, Cas. 
260.— CAN. 

00 (p. 367). Jleesd. sub vom. Winni- 
peg EiJscTRir Co. V. Odegaard, [1928] 
2 D. L. R. 297 ; [1928] S. C. R. 192.— 

CAN. 

tt (p. 367) i. - - .]— South Aus- 

tralian Railways Comps, v. Barnes 
(1927), 40 C. L. R. 179.-- AUS. 

sa. Agreement between strex't raiUvay 
municipality — Not enforceable by 
private individual.] — Kxp. New Bruns- 
wick i’owKR Co. (N. B.), [1928] 1 
D. L. R. 332.— CAN. 
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TRESPASS. 

Part I. — In General. 

50. Add, Citations : — suit nom, Biggs v. Green- I Briggs v. Greinpeild k Benger, 1 Stra. 

FIELD & Benger, 8 Mod. Kep. 217 ; sub nom, I 010 . 


Part II. — Trespass to Land. 


162. Add. Annotation : — Mentd. Salisbury House 
Estates v. Fry (1920). 98 1.. ,1. K. B. 722. 

24<7a. — : — Holding public meeting on private land.] 
— l^ltf. CO. was formed to acquire & did in 
fact acquire land at II. to be laid out as a 
garden city under k by virtue of powers con- 
ferred by a private Act of Parliament. The 
roads in the gai’dcn city were vested in the 
pltfs. & were to remnin so vested until made 
up k taken over by the liighway authojity. 
Deft., gave notice that lie intended t-o hold an 
open air meeting in the neighbourhood of a 
church on jiltfs.* pioperiy at the junction 
of two roads. These roads were not barred, 
but notices had lieen posted upon them 


announcing that they were private roads. 
They were not dedicated to the public, nor 
had tliey be(*n taken over by the highway 
authority. Idtfs. having sought an injunc- 
tion : — Held: it being clear that there was 
no public right of way along the roads in 
question, it was unnecessary lo discuss the 
question about any l ight of liolding a meeting 
at the jund.ion of the roads, k pltfs. were 
entitled to an injunction. -- Hampstead 
Garden Suburb Trust, Ltd. v. Denkow 
(1913), 77 .1. P. 318. 

258. Add, Annotation : — Refd. Grant v. Derwent, 
[1929] 1 Ch. 390. 


Part III. — ^Trespass to Goods. 

551. Add. Citations : — sub nom. Biggs v. Benger, 2 Ld. Baym. 1372 ; sub nom. Briggs v. Greinpeild 
k Benger, 1 Stra. 610, 


PART II. SECT. 3, SUB-SECT. 4.— A. 

sa. J oratfc. of Crovm lands.] — Hamm 
V. Kkokwack & Co., Ball r. Kkokba(3K 
& Co. (1928), O. W. N. 81 ; nfjo. 
111)28] 2 D. L. R. 381). —CAN. 

PART II. SECT. 6, SUB-SECT. 6.--B. 

1 i. .] “ On an appeal from 

a judgment wlieivby pltf. in an j«f5tiou 
for trespass was awarded vindictive; 
dauia{?cs in addition to ST»(}cial damages, 
held that, in view of deft.’s persistence 
in trcBpassing: in defiance of pltf.’s 
requests to desist, his violent A' abusive 
conduct towards pltf., & the par- 
ticularly injurious & malicious manner 
in which certain of the tr(‘spasses wen; 
committed, the allowance of vindictive 
damages was jnstifled & the amount 
then;of should not he reducA'd.'- - 
Spencer r. Grant, [19281 1 1). L. K. 
820 ; [1928] 1 W. W. R. 190 ; 22 Sank. 
L. R. 365.— CAN. 

PART II. SECT. 6, SUB-SECT. 2.— B. 

10. Possession of mother.] — The pos- 
session of a mother will not be con- 
sidered tortious as against the heir, 
being her own child, but will rather he 
treated as the possession of a j?uardiaii. 


' Doe d. 11 oak v. Emi*ky (183J), 3 
(). S. 488.— CAN. 

PART 11. SECT. 6, SUB-SECT. 3.— B. 

sd. J^onu possession of easement .] — 
Brown v. Street (1844), 1 U. C. R. 
124.— CAN. 


PART II. SECT. 6, SUB-SECT. 6. 

0 i, „ — ■ ■ . — The moneys i)ay- 

ahle under an agreement for the sale 
of. land wxTc asKim»ed to deft, hank, 
& the purchaser, who w'as in possession 
lia(i defaulted in his payments, 
agreed with the hank to pay over lo it 
the proceeds of the eroj) on the part 
of the land whieli had been brok(;n hut 
had not been siuumer-f allowed for 
several years, & also apreed to summer- 
fallow It without dela>. He, however, 
havinp neplected to sunjmer-fallow it, 
although the hank told lilm that if he 
did not do so it would ; having 
failed to carrj' out a pioiuise given by 
him to the weed inspeetor to plough 
umier the weeds, om; C., acting 
under instructions fiom tlie hank, 
entered on the land & had ploughed 
under the weeds on a part of it when he 


was ordon*d off by the purchaser : — 
Held : the bank & C. were liable to the 
purehiiser for damagt^s for trespass. 
Tlie bank was not In the position of a 
person who has a right to abate a 
nnisance with or without notice even 
if a iimsanco exist<;d ; nor, in the 
alisence of a contract giving it a right 
of entry, had it a light to enter on the 
principle that it was entitled to pre- 
serve its security or prevent its impair- 
ment ; & the evidence did. not support 
a finding that the entry was by leave & 
licence. — R oyal Bank of Canada v. 
Bendikben & Ireland, [1928] 2 
W. W. R. 27.— CAN. 

PART 11. SECT. 6. SUB-SECT. 9. 

fif. Mistake as to land entered upon .] — 
Munro V. PiNDBR Lumber & Milling 
Co. (1925), 62 N. B. R. 487.— CAN. 

PART III. SECT. 6, SUB-SECT. 3.— B. 

q i. .] — In an action for negli- 
gence causing damage to goods the 
measure of damages is the d(;preclalioii 
In the value of the goods as the result 
of the accid(‘Tit.-~ C opley v. Fjnkel- 
STEIN. [19281 D. L. R. 671 ; [1928] 
3W. W. R. 89.— CAN. 
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Part IV. — ^Trespass to the Person. 


733a. .] — If A., having: no | 

right to apprehend B., direct a police officer 
to take B., & he do so, B. may maintain an 
action for false imprisonment against A. ; 
but if A. merely make a statement to the 
officer, leaving it to him to act or not as he 
thinks proper, & the officer then take A., 
B.’s remedy against A. is, if any, by action 


on the case. — Hopkins v. Orowk (1836), 7 
C. & P. 373 ; 173 B. R. 166, N. P. ; svbae^ 
quent proceedings, 4 Ad. & El. 774, 

AnnoMiona: — Diltd. Hudson v, Howard (1837), 1 Jur. 668. 
Held. Klne v. ICvershed (1847), 10 Q. B. 143 ; Read v, 
Coker (1863), 13 C. B. 860 ; Dereoourt u. (iorbishley (1866), 
1 Jut. N. S. 870. 


PART IV. SECT. 1, SUB-SECT. 7. 

k i. Provocation to aamulU'l 

— On appeal from a judgmient for pltf. 
in an action for aasault the damagres 
were reduced to $10, the assault having 
been merely a technical one, which 
apparently had been courted by pltf. 


with a view to an action for damages. — 
Hodqkinson V , Martin, 11928] 3 
W. W. R. 763.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

731 1. Charge made to 

police officer — No further action hy 


defendant,] — Mann v. Rasmussen, 
[1928] 3 D. L. R. 319 ; [1928] 2 W. W. R. 
278 ; 23 Alta. L. R. 516.— CAN. 

781 ii. Incorrect repetition 

of statement made hy defendant causing 
arrest ,] — Sparks v. .losEpn (1858), 
7 0. P. 69.— CAN. 
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TROVER AND DETINUE. 


Part II. — Liability for Conversion and Detinue. 


102. Add, Annotation : — Consd. Fenton Textile 
Assocn. V, Thomas (1929), 45 T. L. R. 204. 
200a. Bill Indorsed to agent for account of 
plaintiff — Deposit by agent to secure advances.] 
— Treuttel V, Bahandon (1817), 8 Taunt. 
100 ; 1 Moore, C. P. 643 ; 129 E. R. 320. 
Annotaiions : — Apld. Evans v, Kymor (1830), 1 B. Ad. 


528. Refd. Wookey r. Polr (1820), 4 B. & Aid. 1 : 
Siffmmioy v. Lloyd (1828), 8 B. C. 022 ; Bank of Bonffal 
r. Macleod (1849), 5 Moo. Iiul. App. 1. 

245. Add. Annotation : — Refd. Re Mason, [1929] 
1 Ch. 1. 


Part III. — Enforcement of Liability. 


400. Add, Annotation : — Mentd. Foster v. Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, 
[1929] 1 K. B. 470. 

488. Add, Annotation : — Refd. Smart Bros, v. Holt, 
[1929] 2 K. B. 303. 

663a. What must be proved.] — Mills v, Graham 
(1804), 1 Bos. & P. N. R. 140 ; 127 E. 11, 
413. 

Annotaiifmfi : — Refd. Gledstaiio v. Hewitt (1831), 1 Tyr. 
446 ; Wliltohead v. HacriBOii (1844), C Q. B. 423. Mentd. 


Stlkoman v. Dawsoii (1847), ] J)e (1. k Sm, 90 ; Dauby v. 
Lamb (1801), 11 C. 11. N. S. 423 , H. v. Macdonald (1885). 
1 T. L. 11. 405. 

653b. Proof of taking— What amounts to.] — Trover 
for bricks. Evidence tliat men fetched them 
away, saying they were ottered by deft., 
& evidence that tJie cart tliey took them in 
had on it the same name as deft.’s, is not 
evidence to go to tlic jury that deft, took 
them away.— Everest v. Wood (1824), 1 
C. & P. 75 ; 171 E. R. 1108, N. P. 


PART II. SECT. 1, SUB-SECT. 2,— 
A. (b). 

181 i. Intermeddling with goods dis- 
trained .] — Mout V. Barnes, [1928J 
V. L. R. 56.— AUS. 


PART 11. SECT. 1, SUB-SECT. 2.— B. 

sa. Unjustifiable detention hy police 


officer,] — Barreit v. Gallagher 
(1928), 28 S. K. N. 8. W. 649; 45 
N. S. W. W. N. 154.— AUS. 


PART III. SECT. 3. SUB-SECT. 1.— 
C. (b) i. 

674 iv. .]— Where pltf. has 

tht5 ijninedlato right to the possession 


of goods, the proper measure of 
damages In nn action against the shoriff 
for wrongfully taking them is the value 
of the goods at the time of the con- 
version, though they w(*rc taken under 
an exoeution ogaiut^t a i)erson who had 
performed labour upon them, k for 
which pltf. woidd bo bound to aocomit 
to such person. Rankin v. Mitchell 
(1869), 12 N. B. 11. (1 Han.) 495.— CAN. 
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TRUSTS AND TRUSTEES. 


Part I. — ^Trusts. 


89. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1029] A. C. 318. 

94. Add. Annotation : — Consd. Re Franklin & 
Swathling’s Arbitration, [1929] 1 Ch. 238. 

165. Add, Annotation : — Held. Perrin v. Dickson 
(1929), 46 T. L. R. 621. 

305. Add. Annotations : — Generally^ Mentd. Geo- 
logists* Assocn. V. I. R. Comrs. (1928), 14 
Tax Cas. 271 ; Rc Grove- Grady, Plowden v, 
Lawrence, [1929] 1 Ch. 557. 

325. Add, Annotation Mentd. Blackwell v. 
Blackwell, [1929] A. C. 318. 

401a. “ On the understanding.”] — Where a will 
which named no exor. nor trustee directed 
that the estate, under £300, should be given 
to testator’s wife in trust for two children “ on 
the understanding ” that testator’s father 
provided for the wife so long as she retained 
her present name, tlie ct. held on motion that 
the condition liad no testamentary value, A 
made the grant of letters of administration 
with the will annexed to the widow as bene- 
ficially entitled. — Re Dulson (1929), 140 
L. T. 470 ; 45 T. L. R. 228. 

409a. .] — Testator, being entitled to two 

leasehold houses situate at P. & at 11. respec- 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at R. as 
she should elect, for her life, without the 
payment of any rent : — Held : the widow 
must elect between the two houses, & could 
not enjoy both. — Uauby v. MooiiR (1860), 

3 L. T. 209 ; 6 Jxir. N. S. 883. 

415. Add. Annotation Refd. Blackwell v. Black- 
well, [19291 A. C. 318. 

428. Add. Citation :— li0 L. T. 369. 

438. Add. Annotation : — Apld. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

451. Add. Annotation : — Refd. Blackwell v. Black- 1 
well, [1929] A. C. 318. 

453. Add. Annotation : — Consd. Blackwell v. 
Blackwell, [1929] A. C. 318. 

460. Add. Citations : — affd. [1929] A. C. 318 ; 98 
L. J. Ch. 251 ; 140 L. T. 444 ; 45 T. L. R. 
208 ; 73 Sol. Jo. 92, H. L. 

461. Add. Aimoiation : — Consd. Blackwell r. Black- ' 
well, [1929] A. C. 318. 

462. Add. Annotation : — Consd. Blackwell v. Black- 
weU, [1929] A. 0. 318. 

463. Add. Annotation : — FoUd. Blackwell v. Black- 
well, [1929] A. C. 318. 


464. Add. Annotation : — Distd. Blackwell v. Black- 
well, [1929] A. C. 318. 

465. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

478. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

479. Add. Ayinotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

480. Add. Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

484. Add. Annotation : — Refd. Blackwell v. Black- 
weU, [1929] A. C. 318. 

487. Add. Ayinotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

493a. After variation of original settlement.] — 

Testator bequeathed his residuary estate upon 
trust for his children in equal shares & 
declared that as to the share of his son E. 
a moiety thereof should be hold upon ti*ust 
to pay A make over the same to the trustees 
of a settlement dated Sept. 23, 1916, to be 
held by tliem upon the trusts of such settle- 
ment, so far as the same should be then 
applicable & capable of taking effect. By 
the settlement so referred to, which was 
made after the marriage of E. with liis wife 
G., a certain fund was vested in the trustees 
thej^eof under which E. took the first life 
interest A upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for E.’s children by his wife G. 
or any future wife. Testator died in 1917, 
A in 1 928 the marriage was ui)on G.’s iietition 
dissolved, A an order was made under which 
the trusts of the settlement wei'e varied ; the 
ellect of this variation being to depiive E. 
of any interest under the original trusts 
thereof, to give G. ap. immediate life interest, 
A to vest the settlement fund after her death 
in P.,the only child of her marriage with E. : — 
Held : upon the proper construction of 
testator’s will, the share of E. in his father’s 
residuary estate ought to be held upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
trusts. — Re Goocn, Gooch v. Gooch, [1929] 
1 Ch. 740 ; 98 L. J. Ch. 285 ; 141 L. T. 150. 

495. Add. Annotation : — Reid. Re Gooch, Gooch v. 
Gooch, [1929] 1 Ch. 740. 

544a. .] — Testator directed by his will that 

his residuary real A personal estate should, 
after the death of his widow, be “ equally 
divided amongst A settled for their own A 


PART I. SECT. 3, SUB-SECT. 1.— 
A. (a). 

37 XV. .] — Parties taking: a deed 

from a porson Btandlrig in a fldmsiary 
relation acquire no title if the circum- 
stances Hhould have put them upon 
inquiry. Neither the Ri'gistry of 
Deeds Act nor Statute of Frauds, 
i-equirlng certain trusts to be in wilting:, 
apply to such a case. — M ilJjER & Co. 
V, Halifax Power Co. (1915), 48 
N. S. H. 37a.— CAN. 


PART I. SECT. 3, SUB-SECT. 1.— 
A. (0). 

61 iv, .] — Clarke v. Eby (1867), 

13 Gr. 371.— CAN. 


61 V. .1— Smith v Benor (1913), 

24 O. W. R. 521 ; 4 O. W. N. 985 ; 
10 D. L. B. 824.— CAN. 


PART I. SECT. 3, SUB-SECT. 3,— 
H. (h). 

t i. .] — Testator after devising: 

& bequeathing: to his wife “ all my 
personal property, monies, securities, 
everything: that 1 now possess A may 


possess at the time of my decease,’* 
then added “ & this is my wish (her 
being: free to use her own judgement) 
for her, S. K., to will at her death ” In 
favour of several objects : — TJeM : the 
will did not create a precatory trust. — 
Re Keyes Estate, keyes v. Grant, 
[192813 D.L. R. 558; [1928]2 W.W.R. 
295.— CAN. 


PART I. SECT. 3, SUB-SECT. 5.— 
B. (b). 

g. For “ [1918] N. Z. L. R. 364 
read “ [1928] N. Z. L. R. 364.” 
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sole use upon my dear children, & should 
they marry the husband to have no control 
over their property/' Testator left him 
surviving three daughters only : — Held : the 
expression in the will of testator was not 
sufficiently precise to raise an executory 
trust. — Re Bannister, Heys-.Tc)Nks v. Ban- 
nister (1921), 90 L. .1. Ch. 415 ; 125 L. T. 54. 

561. Add, Annotation : — Mentd. Re Grove-Orady, 
Plowden v, Lawrence, [1929] I Ch. 557. 

688. Add, Annotation : — Mentd. Papadopoulos v, 
Papadopoulos (1929), 46 T. L. 11. 44. 

761. Add. Annotation : — Gonsd. A.-G. v, Goddard 
(1929), 98 L. J. K. B. 743. 

769a. Agreement to convey to creditor.] — W. being 
indebted to C., agreed by deed to convey 
his estate to C., upon trust to sell the same, & 
to pay off certain debts of W. due to other 
persons, & then the debt due from W. to C^., 
& to pay over the siu'plus, if any, to W. No 
conveyance was executed. C. being after- 


wards in possession of the estate under a 
fi. fa. issued on a judgment upon a warrant 
of attorney given by W., agreed with W.’s 
agent to purchase the estate. W. ratified 
the contiact, but subsequently impeached 
it as one made by a trustee for his own benefit 
against the interest of the cestui quc trust : — 
Held : C. was not a trustee for W., but was a 
creditor holding a siicurity for his debt ; & 
the contract of side was valid. — Waters v. 
Groom (1844), 11 Cl. &; Fin. 684 ; 8 K. R. 
1262, H. L. ; affy. S. C. suh nom. CilAMBERS 
v. Waters (1833), Coop, tcnij). Brough. 91, 
1.. C. 

AtimdiiUoii Refd. Helling v. IjiiniliT (18 jS), 28 L. J. Cti. 

249. 

876. Add. Annotation : — Mentd, Rr Binns, Public 
Trustee v. Ingle, [1929] 1 Ch. 677. 

903. Add. AiniotafAon : — Refd. Perrm v. Dickson 
(1929), 98 L. .r. K. B. 683. 

977. Add. Amioiation : — Refd. Yerner- Jeffreys v. 
Pinto, [1929] 1 Ch. 401. 


Part II. — ^Trustees. 


1434a. Equitable estate of beneficiary becoming 
legal estate.] — On July 5, 1802, B. <fc another 
trustee who predeceased him were admitted 
to certain copyhold plots upon trust out of 
the rents &> profits to i*aise & pay an annual 
rent of £7 10s. to JI. & his heirs & shbject 
thereto in trust for W. cSc his heirs. Many 
years after B.’s death his customary heir C., 
since deceased, was admitted to two plots, | 
but no one was admitted to the third ; so 
that on Dec. 31, 1925, the best right to 
admittance was in the customai'y heirs of C. 
& B. On the same date the equitable title 
to the land stood vested in T. & X. as joint 
tenants in fee, subject to the equitable rent- 
charge then vested in Y., subject to proof of 
his title. On Jan. 1, 1926, the I jaw of Pro- 
perty Acts came inl-o operation & the copy- 
hold plots were -enfranchised. The ct. being 
asked to determine in whom the legal estates 
in the land & the rentcharge vested : — Held : 
on the rentcharge becoming a legal rent- 
charge the trustees became bare trustees with 
no longer any active duties to perform. — Re 
King’s Theatre Sunderland, Denman 
Picture Houses v. Thompson & Collins 
Enterprises, [1929] 1 Ch. 483 ; 98 L. J. Ch. 
109 ; 140 L. T. 468. 

1499a. Acquisition from married woman trustee — 
In order to defeat Judgment.] — Where the ct. 


in giving judgment against a iiuuTied woman, 
who is a defaulting trustee, ord(jrs that the 
judgment be satisfied out of her separate 
estate, & execution proves useless, it is not 
open to pltf., in a new action, to obtain 
against her judgment in a different form for 
payment of the moneys into court. As 
against her the matter is res judicata. But if 
it appear that she has transferred the moneys 
to a 7)(jrson with knowledge of the proceed- 
ings against her, action will lie again&d; the 
transferee as constructive trustee. Pltf. 
obtained against the first deft., a married 
woman, judgment for payment out of her 
8ey)arate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 
parted with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a paity to the proceedings 
l)ut knew of them at the time. Execution 
in respect of the judgment thus proving 
useless, pltf. now brought this action, alleging 
that the first deft, had paid the money to the 
second deft, in order to defeat any judgnaent 
for the i>ltf., & that the second deft, received 
the money as constructive trustee : — Held : 
judgment could be given against the second 
deft., who had received the moneys as con- 
structive trustee. — Green v, Weatherill, 
[1929J 2 Ch. 213 ; 98 L. J. Ch. 369 ; 45 
T. lu R. 494. 


PART I. SECT. 12, SUB-SECT. 1. 

sa. Effect of rurn’Occeptance by bene- 
ficiaries.] — Re B., Canada Trust Co. 
V. Gardiner, [1928] 1 D. L. li. 601.— 

CAN. 

PART I. SECT. 14, SUB-SECT. 3.— B. 

80 . Company — Application for shares. ] 
— He Fada (Aus'itialia), Ltd., Er p. 

A. L. Brown, [19271 S. A. S. B. 590.— 

AUS. 

PART II. SECT. 2, SUB-SECT. 1.— A. 

sd. Persons resident in (freat Britain — 
Tenant for life resident in Enyland .] — • 
Re BAiLLTfc, Whiting v. Cavendish, 
[1928] V. L. R. 171 ; [1928] Ararus 
L. R 12.— AUS. 

J.S. 


PART II. SECT. 2, SUB-SECT. 2.— 

B. (c). 

of. Jurisdiction of court to vary 
power of appoirdmciU.] -Trustee Act, 
1925, 8. 81, oiiabloB the ct. to do any 
administrative act in the adinlidstra- 
tion of a trust, & oinpowers the ct. in 
a proper case to vai-y a power of 
appoiutment of new trustees. — Re 
Ma^ne (1928), 28 S. R. N. S. W. 
157 ; 45 N. B. W. W. N. 40.— AUS. 

PART II. SECT. 2, SUB-SECT. 2.— 

C. (d). 

Bg. “ Desire ** for not less than three 
trustee — Whether mandatory or direc- 
tory.] — Testator by his wUl declared 
that the statutory power of appointing 
new trustees should be exercisable if 

1163 


oiif of the Australian States, but 
expressed a “ desire *’ that the number 
of trustees of the will should always be 
not less than throe. One of the three 
trustees was d(‘ad : — Held : it was 
mandatory on such njtirement to 
appoint no less than three trustees.- — 
Rc Mayne (1928), 2S 8. R. N. S. 

157 ; 45 N. S. W. W. N. 46.— AUS. 

PART II. SECT. 7, SUB-SECT. 1.— 
C. (b) i. 

sh. l*roperly subject to CJnstuiy con- 
tract -Trusts Ordinance, 1917, s. 93, 
of Ceylon- -When rcffistralion necessary.] 
—Hall v, i*ELMADULLA Valley Tea 
& Rubber Co., Ltd., [1929] A. C. 002. 
—CEYLON. 
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Part III. — Administration of Trusts. 


2033a. -Misapplication of trust fun<ls — Payment 

to wrong person.] — The indemnity conferred 
on trustees by Trustee Act, 1925 (c. 19), s. 30 
(1), does not apply where a trustee, even 
though as the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The selling agents of a colliery co,, which 
had sold its undertaking & was being 
voluntarily wound up, claimed £19,088 | 
damages for alleged breach by the co. of the 
agency agreements. There had in fact, as 
ti\e ct. held, been no breach of the agreements. 
'J^he liquidator consulted the solrs. of a laige 
shai'eholder, who was opposed to the claim, 
& they said they had advised their client 
that there was a valid claim but that the 
amount of damages was uncertain. With- 
out taking fmther advice or obtaining the 
opinion of the ct.,a course the liquidator had 
recognised to be o})en to him, the liquidator 
settled the claim for £15,000. A summons 
was taken out by a contributory to obtain 
repayment of this sum to the co., on the 
ground that the liquidator had been guilty 
of misfeasance, & the liquidator, whose bona 
fidcs was not in question, claimed the 
benefit of the indemnity given to trustees 
by Trustee Act, 1925 (c. 19), s. 30 : — Held : 


without deciding whether the liquidator was 
a trustee within the meaning of the Act, 
even if he were : (1) he was not entitled to 
indemnity imder sect. 30 (1), because that 
sub -sect, does not extend to a case where a 
trustee had misapplied trust funds coming 
to his hands ; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee within 
Trustee Act, 1926, he is, as a paid trustee, 
disentitled to relief under sect. 61 (per Cttk.). 
— Re Windsor Steam Coal Co. (1901), Ltd., 
[19291 1 Ch. 161; 98 L. J. Oh. U7 ; 140 
L. T. 80, C. A. 

2220. Add. Annotation : — Mentd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

2269. Add. Annotation : — Consd. Re Baine, Tyer- 
man v. Stansfleld, [1929] 1 Ch. 716. 

2273a. Voluntary settlement in accordance with 
unexecuted will — ^Failure to include trust for 
maintenance — Remedy of beneficiary.] — 

Langdon V. Blake (1865), 12 L. T. 202 ; 11 
Jur. N. 8. 762. 

2357. Add. Annotation : — Consd. Hyman v. Hy- 
man, [1929J A. C. 601. 

2362. Add. Annotation : — Mentd. Cotter v. 

National Union of Seamen, [1929] 2 Ch. 58. 


Part IV. —Duties of Trustees. 

3112. Add. Anmlations .-—Mentd. Hobbs v. 3118a. .] — 11 eynou>s v. Brown (1862), \ 

Tinlitig, Hobbs V. Nottingham Journal, [1929] W. B. 60. 

i ^ 3142. Arfd. Annotation ;— n \ stA . Kc HuUivan, 

r. L. B. 108. Dunkloy v. .Sullivan (1929), 45 T. L. B. 590. 


Part V. — Powers and Discretions of Trustees. 


3160. Add. Annotation : — Mentd. He 8ilva, Silva v. 3450. Add. Annotation : — Distd. Re Stevens & 
Silva, [1929] 2 Ch. 198. Dunsby’s Contract, [1928] W. N. 187. 

3417. Add. Annotation : — Mentd. Be Sandwell 3475a. .] — In an administration action 

Park Colliery Co., Field v. The Co., [1929] 1 in which a decree had been made, ^ which 

Ch. 277. was still pending, a receiver had been 


PART II. SECT. 8, SUB-SECT. 3. 

sj. Death of iriiste/i.] — Re Gatlin &. 
Reid (1923), 54 O. L. R. 1.— CAN. 

PART II. SECT. 8, SUB-SECT. 6. 

sk. GratU of admmislraiion for pur- 
pose of conveying — Invalid appoirUtnent 
of trustees.] — Three new truNtoes of a 

had been appointed in 1876, & 
the trust estate voslod in them. Two 
of these trustees died prior to 1907, 
& the third, K., being desiTOUs of refcir- 
iug from t he trust, C. & W. were in that 
year appointed new tnistees. This 
appointment was subsoiiuenlly dis- 
covered I t) be invalid. The legal estate 
was never divested from K., who died 
intestate in the U.S. In 1915, ik. no 
i*epi*e8entetion had been raised to his 
estate. The ot. jrave liberty to a 
ei*son. who i-eprosented some of the 
enefleiaries, te apply for a grant limited 
to conveying the les^l estate & without 
citing the next of kin. — Re Eoclbs, 
[1929] N. 1, 58.— IR. 


PART III. SECT. 3, SUB-SECT. 4.— A. 

2136 xxvi. '.] — O. had mortgaged 

certain of his property to a bank. He 
become mentally defective, & allowed 
tho nayments to faU into aricar. 1’he 
applicants mortgaged their own pro- 
perty, & paid on tho bank. At their 
request, the bank olfered C.'s pniperty 
for sale, &, there being no bid, trans- 
ferred it to the applicants, who sold the 
property to advantage. They claimed 
commission as trustees : — Held : oom- 
inission or remuneration could only be 
allowed for services rendered in the 
course of Ih© administration of a trust, 
& that as the Hoiwlces had all been 
rendered befowmppets. became trustees, 
no allowance could be made . — He 
CoMMANK, [19271 S. A. S. R. 238. - 
AUS. 

PART III. SECT. 4, SUB-SECT. 3.— B. 

2206 iv. .J — ^Tho rule that a 

trustee for sale is incapable of pur- 
chasing the trust property applies 


to a person to whom imder tho tenns 
of the trust agreememt tho trustee was 
required to. Sc did, giro the sole charge 
Sc general management ot the trust 
property. — McLennan v. Newton, 
[1928] 1 D. L. R. 189 ; 37 Man. L. R. 
201 ; [19271 3 W. W. R. 684.— CAN. 


PART IIL SECT. 10, SUB-SECT. 2.— B. 

2655 viii. Bryden v. 

Bryden (Grierson) (1833), 6 Wfls. 
& S. 354 ; affg. 9 S. 457.— SCOT. 


PART IV. SECT. 9. 

3067 3d. .] — Hamilton v. York 

Sl Baldhy (1913), 24 W. L. R. 579 ; 
4W. W. JL 859.— CAN. 


PART V. SECT. 7, SUB-SECT. 2.— B. 

sm. Whether f outer of sole givenr— 
Ry discretion to dispose of real estate .^ — 
WESSBLS V. CARSCALUaN (1860), 16 
C. P. 215.— CAN. 
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appointed, who was rcceivinj.^ the rents & i 
profits & distributing them amonjjfst various * 
persons. On the coming int/O force of Ijsw 
of Property Act, 11)25 (c. 20), the statutory 
trusts under Schod. L, Part IV., of the Act 
came into operation, tiic trustee, in whom ! 
the le[i(al estate was vested, i)ecaTne invested \ 
with the statutory trusts for sale: -//c/d: 1 
the trustee could exercise the statutory 
trusts without the sanction of the ct. in the 
still pending? suit. — BKiiNUiVunT v. Oalh- 
WORTHY, [1929] 1 Ch. 549 ; 98 L. .1. Ch. 284 ; 
140 L. T. 685. 

3475b. Persons beneficially interested in posses- 
slonr-Annuitants.]— The trustees of a will, 
which came into operation after the com- 
mencement of Law of Property Act, 1925 
(c. 20), were directed to stand poss(‘ssed of the 
testator’s residuary r(^al personal estate 
upon trust to pay out of the income thereof 
four life annuities, A while any annuity 
remained payable to divide the surplus income , 
amongst such of testator’s grandchildren as ! 
should be living for the period during which | 
any annuity remained j)a,yable ; k, on cesser | 
of all the annuities to stand possessed of the j 
residuary estate in trust for his grand cluldi'cm 
& the issue then living of any then dead, as 
tenants in common ac<!ording tu the stocks. 
By a codicil jiower was conferred upon tlu* 
trustees after the expiration of five y(‘ars 
from testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees I 
or the persons entitled to the sui*i)lus incoimi I 
until cesser of the annuities were the proper I 
persons in whom the land ought to be vested I 


by the exor. ; &, if the trustees were the 
proper persons, whether the annuitants were 
))t‘rsons whose wishes ought to be given elfect 
to by tlie trustees for sale : — Held : the an- 
nuitants were ])(‘rsons beneficially interested 
m possession within Law of Property x\ct, 
1925 (c. 20), s. 26 (8), whose wishes should 
be consulted by the trustees for sale.-— /fc 
House, Westminster Bank v, Everett, 
[19291 2 Ch. 160; 98 L. ,T. Oh. 381; 141 
L. T. 582. 

3477. Add, Ayinoiaiion : — Mentd. Re Whitaker, 
Rooke V. Whitaker, [1929] 1 Ch. 662. 

3489. Add. Amiotat ion : Re White, Pit- 
man V. White (1929), 46 T. L. It. 30. 

3489a. With consent of tenant for life.] ~ 

By a settlement made in 1882 certain un- 
divided shart‘s in land were assured to the 
trustees upon tiTist either to retain them or 
with the consent of tlie tenani- for life during 
her life to sell th(mi <fe invest the proceeds, 
tV after the death of the tenant foi* life to sell 
the same at tlie discretion of the trustees. 
The settlement contained various powers to 
tlie trustees for managing A dealing with the 
])roperty in qm^stion as real (‘state : — Held : 
tin; lands now representing the undivided 
share were sidXlt'd land A not. held upon trust 
foi* sale. — Re White, Pitman v. White 
(1929), 46 T. L. E. 30. 

3490. Add. Ayinotaf ions : - ~ConsA» Re Whitaker, 
Rooke in Whitaker, [1929] 1 Ch. 662. 
Refd. lie Conquest, Royal Bx(;hange Assur- 
ance V. Conquest, [1929] 2 Ch. 353. 

3611. Add. Annotation : — Mentd. Re (Jlrove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 557. 


Part VII. — Breaches of Trust. 


3996a. .] — Re Windsor Steam Coal Co. 4356. Add, Annotation : -Consd. Re Windsor 

(1901), Ltd., No. 2033a, ante. Steam Coal Co. (1901), [1929] 1 Gh. 151. 

4050. Add. Annotation : — Refd. Rc Houlder, [1929] 

1 Ch. 205. 4360. Add. A')ino1ation : — As to (1) Apld. Re 

4162. Add. Annotation : — Refd. A.-C. v. Goddard Windsor Steam Coal Co. (1901), [1929] i Ch. 
(1929), 98 L. J. K. B. 743. 151. 


PART VI. SECT. 7, SUB-SECT. 2.- 
F. (a). 

p i. Failure to invest — Fcliancc 

on counsel* s opinion ,] — Trustees were 
asked by a beneficiary to invest certain 
moneys, most of which were ad- 
mittedly due to the beneficiary pending 
settlement of the account. At the same 
time the trustees were told that a 
clainpi for Interest would be made against 
them If the moneys continued to lie 
Idle. The trustees, acting on the 
erroneous opinion of oounsol that they 
were not entitled to invest, omitted to 
do so : — Held : the proper course as for 
the tnistiOes to Invest as requested, but 
having referred what was a matter of 
law to oompetemt counsel for his 
opinion & having acted on it, they were 
not guilty of wilful neglect & default 
so as to make them accountable for the 
loss. — P erpetual Trustee Co. v. 
Watson (No. 2) (1927), 28 S. R. 


N. S. W. 43 ; 45 N. «. W. W, N. 3.— 

AUS. 

PART VII. SECT. 1, SUB-SECT. 1. 

3928 ii. . 1 - .Toiivstun i\ Smith 

& Nelson, [1928] 4 D. L. R. 774 ; 
[1928J 3 W. W. R. 495. -CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— 
B. (a). 

4100 i. Trustee pafjing nioru't/ to 

wrong person.] — Chean(; Thyr I Tun 
V . Lam Kin San«l [I929J A. C. 070. — 

STRAITS SETTLEMENTS. 

PART VII. SECT. 6, SUB-SECT. 2.— A. 

4651 i. Form of proreedinrf.]- -The 
ct. may entertain ui»on an oHgin’Uing 
summons a claim for relmf framed 
on a breach of trust. — -PKiiPETUAL 
Trustee Co. v. Watoon (No. l ) (1927), 


28 S. R. N. S. W. 39 ; 45 N. S. W. 

W. N. 1 .—AUS. 

BO. Whether right to jury exists .] — 
Deft 8., as exors. of a will, were directed 
by the will to sell la, mis of testatrix*, 
& diHtribiite the i)r()eeedH among h(T 
ehildreu a grandehild. In Miis ael ion, 
pltfs., two of the children, alh‘g(‘d that 
defts., exors., had committed a bi’each 
of trust by selling the lands at a gross 
undervalue. Pltfs. gave a noticii for 
trial by jury, & the action was trit'd 
with a jm*y, & judgimmt enUu’ed upon 
its tindiugs in favour of pltfs. for the 
recovery of damageR ; the 

action being one which, before Adminis- 
tration of Justice Act, could hav(‘ b(‘ou 
brought only in the Ct. of CTi., pltfs. 
had no right to give a jmy notice, iSi: 
the notice should have been struck 
out by tho trial .ludge.— Davies v. 
Nelson, 11928) 1 D. L. R. 254; 61 
U. L. R. 457.— CAN. 
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VALUERS AND APPRAISERS. 


PART II. SECT. 1. 

8a. lAahilUy for loss — Valuation bond 
fide .] — Deft., a paid valuator. estiiriH-ttid 
tlio value of a ccrtuin property ui 
$4,980, RtatinfT iu the eortilicato of 
value that h(‘ held himself “ responsible 
to you,” pltfs.,** for the oorrectness of 
this report & valuation,” which was 
enclosed in a letter stating ** t|io houses 


are unfinished, & my valuation of 
$4,980 is on the supposition that they 
will be finished in a maimer similar to 
those adioining. A final inspection 
should, I think, be made.” The houses 
never were finished similarly to those 
adjoining, nor was the deft, ever called 
upon to make any final or other inspec- 
tion, & at a subsequent sale the pro- 
perty, which had been taken possession 


of by the mtgees. & allowed to become 
greatly out of nspnir, roalisod only 
$1,800: — Held: under these circum- 
stancoH, there being no rnala fides 
imputable to the appraiser, that he was 
not answerable for the loss sustained 
by the lender. — Scottish Amkrioan 
Investment Oo. v. Hope (1879), 20 
Gr. 430.— CAN. 


1179 



Vol. xun.— Casw 41— m 


WATER SUPPLY. 

Part I. —Supply by Local Authorities. 

41. Add, Annotation : — Apld. A.-G. v. London & Ilome Counties Joint Electricity Authority, 11929] 

1 Ch. 613. 


Part III. — Powers, Duties and 

99. Add, Annotations : — Refd. llourncmouth- 
Swanage Motor Road & Ferry ( -o. v. Harvey He 
Sons, [1929] 1 Ch. 686 ; Farn worth v, Man- 
chester City Corpn., [1929] 1 K. R. 533. 

111. Add, Annotation : — Mentd. Edwards v. A.-G. 
for Canada (1929), 16 T. L. R. 4. 

116. Add, Annotation : — Consd. T^imworth v. Man- | 
Chester City Corpn., [1929] 1 K. B. 633. 

150. Add, Annotation : — Apld. Manchester Corpn. 

V, Buttle, [1929] 2 Ch. 390. 

161. Add, Annotation : — Consd. Manchester Corim. 

V, Buttle, [1929] 2 Ch. 390. 

165. Add the following pai'agraph & citations : — 
Under a local Act no person was entitled 
to require, nor was the corpn. bound to 
supply, any dwelling-house in the borough 
witli water, otherwise than by meter or 
special agreement, where any part of such 
dwelling-1 \ouse is used for any trade or 
bu.siness purposes: — Held: the residence of 
a dentist where he practised the profession 
of dentistry was a dwelling-house used in 
part for business purposes, the.refore the 
cor])n. was entitled to demand A be paid an 
annual sum in addition to the ordinary 
domestic & public water rates charged in 


Liabilities of Undertakers. 

respect of dwelling-houses not so used, 
although the water su])])lied w'as used for 
domestic purposes witliin the meaning of 
another local Act. — Manchkstku Cori»n. i;. 
Bui-rLE,L1929] 2 Ch. 390 ; 98 L. J. Ch. 394 
45 T. L. R. 568 ; 93 J. P Jo. 450 ; 27 
L. G. R. 748. 

176a. Right to use fire-plugs for purposes other than 
extinction of fires.] "-Hydrants, fire-plugs, &: 
other apparatAis, provided by fi metropolitan 
waterworks co., pursuant to the Metropolitan 
Fire Brigade Act, 1S65 (c. 90), s. 32, & 
Metropolis Water Act, 1871 (c. 113), s. 34, 
for supply of water in case of file, may be 
used by the watijrvv’orks co. for purposes 
other than tht‘ supply of w'at(‘r for extinguish- 
ing fires, cleansing sewers (k drains, cleansing 
A watering streets, or supplying public pumps, 
baths, A washhouses, without the consent 
of the London County (Council, A may, by 
permission of the co., be used by persons 
other than the co. — London County Counuu. 
V. East liONooN Waterworks CJo., [1900] 
1 Q. B. 330 ; 69 L. J. Q. B. 304 ; 82 L. T. 
268 ; 48 W. R. 252 ; 16 T. J.. R. 141 ; 44 
Sol. Jo. 395, D. C. 

270. Add, Annotalion : — Refd. Grant v, Derwent, 
[1929] 1 Ch. 390. 


PART III. SECT. 2, SUB-SECT. 7. 

sa. Supply for irrigation .] — A land 
CO., wldcli had bought land to which 
a water record was appurtenant, sold 
part of the land to the deft. & uKreod 
lo supply hlnj with water for irrig'atlon 
purposes at a rate not to I'xeeed a 
certain amount ner acre. The land co., 
&; a water eo. which It had caused t o be 
formed A which had cons tin cl ed an 


liTl»?ation system for th<' purpose cf 
supplyinp: water to the land co.'s 
coveuant^es, sold all their riPThts in the 
water to the pltf. municipality which 
assumed the obllfjations of the land eo. 
'J'ho municipality then obtained from 
the Water Board an order uiuh'r the 
Water Act iiicreusinp: the lutes cimiKc- 
able for water for iirifrutlon lonposes 
beyond those fixed bv said aerreement 
between deft. A the laiid co, Held: 


the iminii’ipality v\as entitled to recover 
the Increased rates from deft. — 
Penticton Corpn. u. Sutheulant', 
11928J 2 W. AV. K. 14.0.— CAN. 


PART III. SECT. 2, SUB-SECT. 9. 

A. (a) 

p. jtc.sy/. inib norn. Halifax Ciiy 
V. Head, 119281 4 D. L. K. 4(U.~ CAN. 
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WATERS AND WATERCOURSES. 

Part I. — Rights and Obligations in Respect of Water. 


99. Add, Annotation : — Refd. Farnwoiih v, Man- 
Chester Corpn., [1929] 1 K. B. 533. 

281. Add, Annotation : — Expld. Vanderpant v, 
Mayfair Hotel Co., [1930] 1 Ch. 138. 

339. Add. Annotation :—A{i to (1) Refd. Farnworili 
V, Manchester Corpn., [1929] 1 K. B. 633. 


Part II. — The Sea 

479. Add the following paragraph & citation : — 

The doctrine of accretion has no appln. to 
a non-tidal sheet of more or less stagnant 
water such as one of the Norfolk Broads. 
It is limited to the seashore land abutting 
on rivers of running water ^ does not extend 


388. Add, Annotation : — Refd. Farnworth v, Man- 
chester Corpn., [1929] 1 K. B. 633. 

430. Add, Annotation : — Refd. Manchester Corpn. 
V, Farnworth (1929), 46 T. L. R. 85. 


and the Seashore. 

to canals, lakes or ponds. — T k afford v. 
Thrower (1929), 45 T. L. 11. 502. 

640. Add, Annotation: — As to (1) Apld. A.-C. & 
Public Trustee v. Metropolitan Borough of 
Woolwich Council (1929), 93 J. P. 173. 


Part III. — Rivers, Lakes and Pools. 

747, For citation suhstiiute No. 479, ante,** 


Part IV. — Ports, Harbours, Docks, Piers and Wharves. 

828. Add, Annotations Mentd. Gaze (W. H.) & i ‘ 89 ; Great Western Ry. v, Monmouthshire 

Sons V, Port Talbot Corim. (1929), 93 J. P. | County Council (1929), 93 J. P. 142. 

0. h. R. 426 ; 6 O. W. N. 200.-~CAN. 


PART I. SECT. 2. SUB-SECT. 1. 

k (p. 7) 1. — — To cJuirtge point 

of dmrfnon.] — Ruonapartk Ranch r. 
ScHNKrPKH, fl928] 2 D. L. II. 993; 
[1928j 2 W. W. R. 106.— <3AN. 

PART I. SECT. 4, SUB-SECT. 8.— B. (b). 

d i. — — & deRs. oooupy 
lands very near each other, the land 
of a third party Intorvonlng between. 
Defts. had been taking water, Iluwing 
thniiigti an artidclal channel, into their 
laud, tor the purpose of irrigation, for 
nearly 32 or 35 yeare without inter- 
ruption, every monsoon, through the 
land of the third pcivon, by cutting 
the ridgt* (ail) of a plot of land, belong- 
ing to pltfs.. In one place. Pltfs. sued 
for pennanent Injunction to rotralii 
defts. from cutting the ail : — Hdd : 
defts. had acquired a T»r(*HCTipfive right 
to take water by cutting the ail. — 
Bii*in Bj5hai{t (Jjiatak V. Ramnath 
Ohatak (1929), T.L. R. 50 Calc. 151.— 
IND. 

PART 1. SECT. 6, SUB-SECT. 2. 

266 V. .1 — Wheio by 

digging a ditch a proprietor of land 
causes surface water to flow therefrom 
on to lower-lying land he is liable for 
the damages caused thereby through 
the flooding of the lower land. — 
Qttalley V. Dat, 119281 3 D. h. R. 
56 : 119281 1 W. W. R. 961 ; 22 Sask. 
lu R. 442.— CAN. 


t. revsd. fl9281 3 D. L. R. 725; 
tl928J S. C. R. 522.— CAN. 

PART II. SECT. 3, SUB-SECT. 8.— A. 

476 ii. -.] — It Is an essential 

condition of the operation of the 
doctrine which adds to riparian lands 
the increment which is caused by 
accretion that the accretion should bo 
natural, i,e. occabioned in the ordinary 
c^ourso of the operations of nature, & 
so gradual as to be in a practical sense 
imperceptible in its course & progress 
as it occurs. — C larkk v, Edmonton 
City, [1928] 2 D. L. R. 154 ; [1928] 1 
W. W. R. 553 ; 23 Alla. L. R. 233.— 
CAN. 

PART II. SECT. 3, SUB-SECT. 4.^ 
B. (b) i. 

n i, .] — Pltf. received a 

grant from the Provincial Govt, of 
the shore of a narrow cove or creek 
at St. Margaret's Bay. The cove or 
creek was one of a number of small 
inlets abounding on the shores of the 
bay not having the name or character 
of a public harbour, but had been used 
on sevcu-al occasions by small vessels 
for the purpose of loading lumber : — 
Held : no title passed under the grant. 
— FAJ3EII V. Smith (1885), 18 N. S. R. 
(6 R. & G.) 433 ; 6 C. L. T 530.— CAN. 

Bb. Grant of licence of occupeUion — 
Identification of mbject-matter of grant.] 
— Bartijat V . Delaney (1913), 29 


PART III. SECT. 2, SUB-SECT. 2. 

d i. International waters .] — 

The common law doctrine of ad medium 
filum has never been ^pllcd to 
international waters. — He Fort Erie 
Village & Buffalo & Fort Erie 
Public Bridge Co., [19281 I D. L. R. 
723 ; 61 O. L. R. 602.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

sd. Harbour Commisaioners — Power to 
resume possession of land vested in 
them — Whether of land subject to lease.] 
— Fletcher W. & K., Ltd. v. Geelong 
Harbour Trust Comes., [1928] 
V. L. R. 12.— AUS. 


PART IV. SECT. 2. SUB-SECT. 1. 

if. Expropriation of water lots for 
improvement of wharf — Basis of valua- 
tion.] — The basis or starting point for 
the valuation of water lots, expro- 
priated by the Crown for the purpose 
of wharf improvements, may be had 
from a municipal assessment of the 
property, taking into consideration 
the higher assessable value of the land 
owing to its location, & the advantage 
afl'orded to the owners as a result of 
the improvements. — R. v. Adven- 
turers OF England, Governor & 
Co. (1016), 17 Exch. C. R. 441; 42 
P. L. R. 181,— CAN, 



Vol. XLIV. — Waters and Wateroonmes. Cases 883—1007. 


Part V. — Navigation of Tidal and Natural Inland 

Watercourses. 


838, Add. Annotation : — Refd. Vanderpant v. May* 
fair Hotel Oo., [1930] 1 Ch. 138. 

896* Add. Annoiaiion : — Mentd. Boumemouth- 
Swanage Motor Road & Ferry Co. v. Harvev 
& Sons, [1929] 1 Ch. 686. 

903. Add, Annotation : — Mentd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

929. Add. Annotation : — Generally^ Mentd. R. v. 
L. C. C., Ex p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 

961a. Construction of local act.]— By Milton 

Creek Conservancy Act, 1899, s. 7, “No 
person shall . . . make or form any recess 
dock ... or other work or drive any piles 
... in or upon the bed or shores of Milton 
( ^reek below high-water mark so as to impede 
or interfere with the navigation of the creek 
. . . without in every case the licence of the 
Conservators.” Defts., under a licence from 


the Conservators, erected in the creek, 
which was a navigable channel, a pumping 
plant which was concealed at high tide, & 
pltfs.’ barge, without any negligence on the 
part of the master, collided with the plant 
& was damaged. In an action fot a nuisance 
the ct. found that defts. had failed to give 
adequate warning of the existence of the 
obstruction : — Held : the sect, did not 
confer upon a licencee a right to create an 
obstruction causing damage to members 
of the public & the action succeeded. — 
Burley C., Ltd. v. Lloyd Edw., Ltd. (1929), 
46 T. L. R. 626. 

969. Add. Annotation : — Mentd. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419. 

1007. Add. Armotation :■ — Mentd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 


PART V. SECT. 1, SUB-SECT. 3.—A. 

9 g . Works of navigation — Liability to maintain,]- Gausben v. Lower Bank Navigation Trustees, !U)2fl] N. I. 11. — IR. 



Case 26. 


English and Empire Digest Supplement. 


Part 


WEIGHTS AND MEASURES. 
-Standards of Weights and Measures. 

26. Add. CHaHon :—2S Cox, C. C. 660. 



VoL XUT.— OiHS U-KtTt. 


WILLS. 

Part 1.— Nature of a Will. 

19. Add. Aviioialion -Reid. Re Bund, Oraikshank v. Willis, 11929] 2 Ch. 455. 


Part li. — Power of 

131. Add, Annotation: — ^Consd. Rc Franklin & 
Swathling’s Arbn., [1920] 1 Ch. 238. 

239a. Creation of estate taU — ^Death after com- 
mencement of Law of Property Act, 1925 
(c. 20) — Necessity for.] — Under Law of 

Property Act, 1925 (c. 20), s. 130, the power 
to create an entailed interest in personal 
estate can be exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Ac<>. Therefore, where 
testator, who died in 1912, by his wiU settled 
certain chattels including three family 
portraits to be held upon trusts which should 
as nearly as the rules of law & equity 
permitted correspond with the limitcations 
of real estate in tail, & set out such limitations 
at length, but settled no real estate upon 
the same limitations : — Held : testator had 
attempted to create an cnta.iled intei'est in 
the chattels but had not succeeded, A 
therefore the trustees of his will liad no 
power to sell them under sect. 130 (5). But 
the ct., deeming it in the circumstances 
expedient, would make an order authorising 
the sale of the portraits by the trustees under 


Disposition by Will. 

Trustee Act, 1925 (c. 19), s. 57.— Jfc Hope’s 
Will Trust, Hope v. Thorp, [1929] 2 Ch. 
13(5 ; 98 1.. .1. Ch. 219 ; 111 L. T. 609. 

265. Add. Annotation Dlstd. He Sullivan, 
Dunkley e. Sullivan (1929), 45 T. L. R. 690. 

299a. Disclaimer by donee — Intestacy — Applica- 
tion of Administration of Estates Act, 1925 
(c. 23), ss. 33 (5), 46, 49.] — Testator who 
owned certain musical copyrights, & who 
died in 1928, by his will gave the residue 
of his estate, including the cop>u*ight 
royalties, on trust for his wife for life & 
afterwards for his children, & directed that 
tlie royalties should be treated as capital. 
T(»stator left a widow but no children - 
H* Id : as there was a })artial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest under the will, & 
the result of the disclaimer would be that 
the widow would take a life interest in the 
residue, including the royalties. — Re Sul- 
livan, JTunkj.ey V. Sullivan (1929), 45 
T. L. It. 590. 


Part IV. — Capacity to Benefit under Will. 

454. Add. Annotation : — Consd. Re Beiliss, Poison 

V, Parrott (1929), 141 L. T. 245. 511. Add. Annotation: — Mentd. Re Villar, Public 

504. Add. Annotation : — Mentd. Perrin v. Dickson Trustee v. Villar, [1929] 1 Ch, 243. 

(1929), 98 L. J. K. B. 683. 


Part V. — Formalities of Will or Codicil. 

587. Add. Annotation : — ^Mentd. Rc CIrove-Grady, I 597a. Execution prevented by death.] — 

Plowden V. Lawrence, [1929] 1 Oh. 657. I Instructions for a will containing the fixed, 


ft 


PART I. SECT. 4, SUB-SECT. 1. 

104 i. For " S. AF. ** read 
CEYLON.** 


PART I. SECT. 4, SUB-SECT. 2. 

106 viii. .]— The fact 

that a husband & wife have HjinulUino- 
ouBly made mutual wills, giving each 
to the other a life interest witli similar 
provisions in rcnnalnder, is not in 
itself evidence of an agreement not to 
revoke the wills ; in the absence of 
a definite agreement to that effect 
there Is no implied trust prerluding th(5 
wife from making a fresh will 
Inoonslstout with her former will, 
even though her husband has died & 


she has taken the henefit-s conferred 
by his will.- (IRAT v. Perpetual 
Trustee Co., Ltd., [J9281 A. C. 391 ; 
40 C. L. It. .558 ; [1928] Argus L. R. 
238.— AUg. 


PART V. SECT. 3, SUB-SECT. 1. 

a i. .] — Testator in his tnist- 

disposltion & settlement directod his 
trustees “ to pay. Implement & fulfil 
any legacies or bequests which I n>ay 
leave or bequeath by any writing under 
my hand, however informally the same 
may be expn^ssed or executc5d.*’ Home 
time prior to his death he delivered to 
his law agents, who had custody of Ids 
trust-disposition & settlement, a sealed 


envelope bearing the following holo- 
graph endorsation : “To bo placed 
with my Last Will & Testament — 
T. R.** After his death the envelope 
was found to contain three documents 
of a testamentary character, all holo- 
graph of the testator. Only ono was 
signed. Ono of the unsigned docu- 
ments began in these terms : “IT. R. 
deslnj to make the following alterations 
& additions to my last Will & Testa- 
ment namely.” Certain directions 
followed, & the document concluded 
with these words : “ Written by my 
own hand at L. A. the 17th day of 
October 1921 *’ : — Held : the trustees 
were hound to give effect to the 
directions contained in tho unsigned 
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& filiB/l, intentions of the deceased are yalid» 
u the formal execution is prevented by death ; 

if there is no evidence of insanity, at the 
time of giving the instructions, the com- 
mission of suicide, three days afterwards 
will not invalidate the paper by raising an 


inference of previous derangement. — ^Bur- 
rows V. Burrows (1827), 1 Hagg. Ecc. 109 ; 
162 E. R. 624. 

Annotation : — ^Refd. Godman v. Godman, [1920] P. 201. 
1074. Add, Annotoition: — Generally ^ Refd. Black- 
well V. BlackweU, [1929] A. C. 318. 


Part X. — Revocation, Revival and Republication 


1569. Add. Annotation : — Mentd. Be Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 466. 

1651a. .] — A will & codicil made by testatrix 

in 1893 were revoked by a will made in 1907. 
In 1911 testatrix made a codicil to the will 
of 1907 declaring that a share in her estate 
thereby given to a son should be held upon 
protective trusts. ^ In 1921 testatrix executed 
a third codicil, which referred only to the will 
& codicil of 1893, altered some of the pro- 
visions of the will & otherwise confirmed it : — 
Held : the effect of the codicil of 1921 was 
to revoke both the will of 1907 & the codicil 
of 1911, & to revive the will & codicil of 1893. 
— Be Baker, Baker v. Baker, [1929] 1 Ch. 
668 ; 98 L. J. Ch. 174 ; 141 L. T. 29. 

1671. Add, Annotation : — Oonsd. Be Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 466. 

1707a. — — B., by his will, after appointing 
his sister W. & one S. exors. & trustees 
thereof, & after giving certain legacies & 
exercising certain powers of appointment 
therein more particularly referred to, 
appointed & devised his mansion house, lands, 
cottages & hereditaments known as Wick 
Episcopi unto & to the use of his trustees 
upon trust after payment thei;eout as therein 
mentioned to pay the residue of the rents & 
income thereof to his sister the said W. for 
her Iffe, & after her death upon the trusts 
therein mentioned. After a further bequest 
of jewellery, plate & portraits so as to devolve 
as heirlooms with the said mansion house so 
far as the rules of law would permit by 
(sic) the person or persons for the time being 
entitled to the possession or receipt of the 
rents of the same mansion house, testator 
thereby further gave, appointed, devised & 
bequeathed all the rest & residue of his real 
& personal estate unto & to the use of his 
trustees to such uses, upon such trusts, & 
for such ends intents & purposes as the Wick 
estate might, under the trusts of his will for 
the time being be held so far as the rules 
of law would permit. By a codicil dated 


Au^st 4, 1927, after reciting that he was 
desirous of giving to his stepdaughter C. 
(pltf.) a residence in England, testator 
appointed, devised & bequeathed to her for 
her life his said house Wick Episcopi & all 
the furniture, books, linen, plate & effects 
therein or belonging thereto & also the land 
he occupied therewith. After testator’s 
death in 1928 pltf. C. took out an originating 
summons to determine (inter alia) the 
question whether pltf. was entitled for her 
life to the whole or any & if so what part of 
the rents, profits & income arising out of the 
residuary real & personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft. W. was entitled 
during her life to the said rents, profits & 
income or to some what part thereof, or 
to whom the same were payable : — Held : 
testator intended by the codicil only to give 
certain defined property to pltf. for her life 
for the definite purpose, namely, the pro- 
vision of a house in England, mentioned in the 
codicil & that the codicil could only be read 
as interpolating into the will an interest in 
favour of pltf. in respect of the property 
specifically mentioned in the codicil ; & 

therefore deft. W, was entitled during her 
life to the rents profits & income of testator’s 
residuary real & personal estate, & the 
proceeds of sale thereof. Further, the 
jewellery, plate, etc., included in the gift of 
heirlooms contained in testator’s mansion 
house at the date of his death, were in the 
events that had happened, to be enjoyed by 
deft. W. during her life ; & the excepted 
articles of plate were to be enjoyed by pltf. 
during her life. — Be Bund, Oruikshank v. 
Willis, [1929] 2 Ch. 466. 

1916. Add. Annotation : — Consd. In the Estate of 
Birkby (1929), 73 Sol. Jo. 666. 

1967. Add. Annotation : — Generally, Refd. Black- 
well V. BlackweU, [1929] A. C. 318. 

2008a. ,] — Be Baker, Baker v. Baker, 

No. 1661a, ante. 


document, on the ground that the 
facte connected with the document, 
taken in conjunction with the direc- 
tiona in the trust-disposition & settle- 
ment. showed that testator Intended 
it to be read along with his formal 
settlement, of which he had eileotually 
made it a part. — Ronalds* Trubtbks 
V. Lyle, [1929] S. O. (Ct. of Sess.) 104. 
— SCOT. 


PART V. SECT. 8, SUB-SECT. 6.— B. 

moeonbt 

(1928), 28 S. K. N. S. W. 653; 45 
N. S. W. W. N. 147.— AUS. 


PART V. SECT. 3, SUB-SECT. 5.~] 

la. Signature appearing as endors 
Dytryoh, [1928] V. L. ] 


144 ; [1928J Argus L. R. 88.— AUS. 

PART V. SECT. 8, SUB-SECT. 6.— C. 

871 iU. .] — ^In an action to 

establish a testamentary document 
as the last will of H. deceased, the only 
question for decision was, whether the 
will had been properly executed. The 
evidenoe was oonfiioting, but the trial 
judge found that one of the persons 
attesting the document signed before 
testator signed, that the other attesting 
witness signed after testator, &; the 
first witness did not resubsoribe the 
will : — Held : the document was not 
executed in the manner prescribed by 
Wills Act, s. 12 (1), & could not be 
admitted to probate. The signature 
of testator must be written or acknow- 
ledged by him in the actual presence 


of both witnesses together before 
either of them attests & subscribes the 
will. — Chbslinb e. Hbbmiston, [1928] 
4 D. L. R. 786 ; 62 O. L. R. 676.— CAN. 


PART X. SECT. 3. SUB-SECT. 2.— 

0 . (.). 

8047 L Oeneral rule .] — If a codicil 
framed to amount to a republicatlon 
of a will is to have that effect, it is 
necessarv that it should refer in its 
body to the will to which it is a codicil, 
& the fact that it appears in the same 
paper as the will itself to which It .is 
soi^ht to make it a codicil is not 
snmolent . — In the Will of EnssoN 
(1927). 28 S. R. N. S. W. 119; 45 
N. S. W. W. N. 6.— AUS. 
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Part Xl.-^Codicils. 

] 21M«. .]-Be Buhd, CBtilMmKK r. wiujt, 

I No. 1707a. mite. 

Part XII.— Legal Incidents of a Gift by Will. 

, Annoiaiinrifi • — Mon4<i 7>_ 


223b. Add. AnnMiov^ .--Mentd. ]{e (tonquost. 
[1929] 1 Ch. 062. • ^ 


2425. Add. Awiotaiion .-—Mentd. Be Patten, ■West- 
minster Bank v. Oarlyon, 11929] 2 Ch. 276. 


Part X\\\. — Conditions. 


2732a. .1 — Tesiator, by bis mb, devised \ 

land to P. Bubiect to the payment oi certain 1 
annuities, of road-making charges for which \ 
testator yrns liable, of estate & other 1 
death duties, & subject also to the proviso \ 
that if within twenty years of tesiator^s 
death P. should desire to sell the land, he was 
to give the Governors of the N. Grammar 
School the option of purchasing the land at 
the price of £300 an acre, such offer to be 
subject to the payment by the Governors of 
the said annuities & road charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £070 an acre at the date of 
testator’s death. In accordance with the I 
condition P. offered it to the School Governors ' 
at £300 an acre, & the off er was duly accepted 
& the land sold & conveyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 


determine wbetlver the Governors were liable 
to pay a rateable propoilion of tbe estate & 
succession duties levied upon tbe value oi 
the property : — Held ; the condition being 
one in restraint of alienation except to a 
particular purchaser was void for repugnancy, 
& not binding upon the devisee. The death 
duties payable must therefore be borne 
entirely by P., the devisee . — Hr Oockerux, 
Mackaness V, Per CIV AL, [1920J 2 Ch. 131 ; 
98 I.. J. Ch. 281 ; 141 I.. T. 198. 

2689. Add. Anmialion Refd. He Knapp, 
Sprockley v. A.-G., [1929] 1 Ch. 341. 

2713. Add. Amioiaiioy} : — Apld. Re Cockerill, 
Mackaness Percivol, [1929] 2 Ch. 131. 

2727. Add. Annofation : — Dlstd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

2730. Add. Annotation : — Distd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

2731. Add. Annotation : — Apld. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 


Part XIV 

8117. Add, Annotation: — Apld. Re Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 

8120. Add. Annotation : — Apld. Re Graham, 
Graham v, Graham, [1929] 2 Ch. 127. | 

8181a. .] — By her will, after giving life 

interests to her parents, a testatrix devised 
& bequeathed her real Sc personal estate to 
her husband, but if he should have pre- 
deceased both Jier parents, then to her hus- 
band’s children, whether by herself or his 
first wife. The husband survived both the 


Lapse. 

parents, but predeceased testatrix. Testa- 
trix left no issue of her own, but at her death 
there were six children of her husband’s 
first marriage living ; — Held : thei*e was no 
implication of a gift over to those children 
on failure of the gift to the husband by 
lapse in any event, Sc therefore the residuary 
estate of testatrix was undisposed of & passed 
to her next of kin. — Graham, Graham v. 
Graham, [1929] 2 Ch. 127 ; 98 L. J. Ch. 291 ; 
141 L. T. 197. 


PART XII. SECT. 5, SUB-SECT. 2.— A. 

2356 vl. .1 — A apeclflc legacy 

of the prooeeda of an agreement for 
sale of land la adeemed by the accept- 
ance by the testator of a quit-claim 
deed from the purobaaor . — Pe CalvfRt, 
[1928] 3 W. W. R. 42.~-CAN. 


PART XII. SECT. 6, SUB-SECT. 2.— 
B. (a). 

2873 ii. — — .] — By the devise of an 
estate, which testator haa previously 
mortgaged in fee, nothing passes at 
law. — R kVicsbr V . Anprkws [1845), 


4 N. B. R. (2 Kcxt) 604.— CAN. 

PART XIII, SECT. 8, SUB-SECT. 8.— D. 

so. Condition as to confirmation .} — A 
will provided for the pajmicnt of certain 
legacies on the legatees iM'eomiiig 
twenty-five yoain old, & also pro- 
vided that the legacies should not 
be paid imtil the logutces had been 
confirmed as members ol the Church 
of England, & that, should any of 
them attain the age of Iwenty-five 
years without having been so con- 
firmed, then his l<‘gaey should be 
divided between thii others wlio had 
been so confirmed & anothcjr legatee : — 


Held : the conditjmi as to being ooii- 
flmiod was a condition p!*ecodcnt ; & 
that, if it was a (jomlltlon subsequent-, 
it was one which should not be dis- 
regarded as being against public policy, 
or, under the facts of the easi*, on the 
ground that its performance was 
Impossible. Moreover, the fact that 
the legatee in question was so con- 
firmed wh(m Itiirty-one years old 
was not a substantial compliance witli 
the condition . — lie Forbka, Hakrison 
V. CoMMis, 11928J .S V. Ii. R. 22 ; 
[1928] 1 W. W. Tl. 880; 22 Sank. L. R. 
473.— CAN. 
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Part XVI. — Construction. 


3502. Add, Annotation : — As to (4) Refd. Shaw v. 
Public Trustee (1929), 1 41 L. T. 466. 

3554. Add, Annotation : — Refd. Re Grove- Grrady, 
Plowden v, Lawrence, [1929] 1 Ch. 667. 

3571. Add, Annotation : — Generally , Refd. Re 
Villar, Public Trustee v, Villar, [1929] 1 Ch. 
243. 

3592. Add, Annotation : — As to (3) Consd. Shaw v. 
Public Trustee (1929), 141 L. T. 466. 

3593. Add, Annotation : — Mentd. Re Gwyon, Public 
Trustee v, A.-G. (1929), 40 T. L. B. 96. 

3609. Add. Annotations: — As to (2) Apld. Re 
Smalley, Smalley v, Scotton, [1929] 2 Ch. 
112. As to (3) Apld. Re Smalley, Smolley v, 
Scotton, 1 1929] 2 Ch. 112. As to (4) Apld. Re 
Smalley, Smalley v, Scotton, [1929] 2 Ch. 112. 

3624. Add. Annotation : — Refd. Rc Cockerill, 
Mackaness v, Percival, [1929] 2 Ch. 131. 

3625. Add. Annotation : — Mentd. Re Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 557. 

3741. Add. Annotation : — As to (1) Refd. Rc Bund, 
Cruikshank v, Willis, [1929] 2 Oh. 455. 

3781. Add. Annotatio'n : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

3962. Add. Annotation : — Generally^ Mentd. Re 
Boss, Boss V, Waterficld (1929), 46 

T. L. B. 61. 

3976. Add. Annotation : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

4049. Add. Annotations : — Consd. Rc GaiiCS, Gatos 
V. Cabell, [1929] 2 Ch. 420. Refd. Re Emer- 
son, Morrill v. Nutty, [1929] 1 Ch. 128 ; Re 
Mellor, Porter v, Hindsley, [1929] 1 Ch. 446. 

4054. Add. Annotation, : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4184. Add. Annotation : — Refd. Blackwell v, Black- 
weU, [1929] A. C. 318. 

4417. Add. Annotation : — Mentd. Parnworth v, 
Manchester City Corpn., [1929] 1 K. B. 633. 

4432. Add. Annotation : — As to (3) Consd. Re 
Smalley, Smalley v, Scotton, [1929] 2 Ch. 112. 


4443. Add. Annotation : — Refd. Re Gates, Gates 
V, Cabell, [1929] 2 Ch. 420. 

4619. Add. Annotation: — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

4708. Add. Annotation: — Consd. Re Smalley, 
SmaUey v, Scotton, [1929] 2 Ch. 112. 

4911. Add. Annotation: — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4923. Add. Annotation : — Mentd. Re Patten, West- 
minster Bank v, Carlyon, [1929] 2 Ch. 276. 

5227. Add., Annotation : — Generally, Refd. Shaw 
V, Public Trustee (1929), 141 L. T. 466. 

5450. Add. Annotation : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

5520. Add. Citation: — affd, suh nom, Shaw v. 
Public Trustee (1929), 141 L. T. 465, H. L. 

5625a. Furniture ** — Wireless cabinet.] — The 
ct. held that a wireless set contained in an 
oak cabinet would pass under a bequest of 
“ furniture.” — Re Willey, Goulding v, 
Shirtcltffe (1929), 46 T. L. B. 327. 

5696. Add. Aymotation : — ^Expld. Re Gates, Gates 
V, Cabell, [1929] 2 Ch. 420. 

5696a. .] — In a will the word “ money ” 

has its strict legal meaning of cash, unless 
there is some context to enlarge the meaning 
so as to include things such as investments 
or otherpersonal estate. —Re Putner,Putner 
V, Brooke (1929), 46 T. L. B. 325. 

5699. Add. Aymotation : — Apld. Re Putner, Putner 
V, Brooke (1929), 46 T. L. B. 325. 

5708a. Direction to pay debts.] — By a home- 

made will of 1928 testator, after expre.ssly 
directing payment of his debts & giving {inter 
alia) a limited interest in his (freehold) 
residence to his housekeeper, gave “ the 
remainder of any monies ” to nine legatees 
including the housekeeper. There was no 
other residuary gift : — Held : having regard 
to the express direction to pay debts the gift 
of “ the remainder of any monies ” could 
not be construed in the strict sense of the 


PART XVI. SECT. 4, SUB-SECT. 4.— 
A. (a). 

8694 xiv. .J — Re Rumnet’s 

Estate (1925), 21 Tas. L. R. 3.— AUS. 

PART XVI. SECT. 9, SUB-SECT. l.—A. 

3823 i. Will construed to avoid in- 
testacy — Property not acquired at date 
of will.] — Re Gkazbbrook, Chase v. 
Layton, [1928] V. L. R. 76.— AUS. 

PART XVI. SECT. 10, SUB-SECT. 6. 

f i. Clerical error.] — In con- 

stniiufl: a will the ct. goes far to dis- 
cover the intention of the testator, & 
If it can be discovered from the will 
itself & the surrounding circum- 
stances a clerical error will he treated 
as such & the apparent intention 
given efleot to. — Re 2urow8ki, [19281 
1 D. L. R. 357 L 22 Sask. L. R. 240 ; 
[1928] 3 W. W. R. 745.— CAN. 

PART XVI. SECT. 14, SUB-SECT. 4. 

4537 ii To transude words of 

iriK.] — In determining the meaning of 
expressions in a will written in a 
language other than English, pre- 

S onderating weight should be given to 
lie evidonco of persons who are not 
merely sklllod in the use of that lan- 
guage. but have presumably a sounder 


judgment of the verbal nuances of 
that tongue under the conditions of 
life of tho testator, with which they 
are familiar, than can be imputed to 
conclusions from tho study of 
dictionaries. 

“ Arriere neveux,** as used in the 
will in question iierein, held to mean 
both grand-nephews tk grand-nieces, 
& not posterity or descendants gene- 
rally.— Rc Brule. [1928] 1 Vf. W. R. 
308.— CAN. 

4637 ii. Incorrect transla- 

tion filed .] — Where a will is In a foreign 
language the probate copy of which 
is an incorrect translation, the Ct. of 
Equity will not look at the correct 
translation in order to construe the 
will, the proper course being to apply 
to the Probate Ct. to have the trans- 
lation corrected. — Re Kleinsanu 
(1928), 28 S. R. N. S. W. 455 ; 45 
N S. W. ^V. N. 123.— AUS. 

PART XVI. SECT. 16, SUB-SECT. 14.— 
G. (g). 

8d. Promissory notes ** — Debenture 
bonds ,] — By a codicil to his will 
testator gave to his four daughters Sc 
his son, in eijual sliares, “ all mtges., 
promissory notes, money in bank . . . 
& cash in hand.** The will contained 
a residuary gift to the son. At the 


time of his death testator had two 
debenture bonds ** of a loan co. 
made iiayable to him his exors., 
administrators or registered assigns ** ; 
— field : these bonds did not pass by 
the codicil as “ promissory notes,’* they 
did not come within the strict 8c 

S rimary meaning of those words, & 
bore was nothing in the will or the 
circumstances to indicate that a 
secondary meaning should bo given 
to them.— Rc Gee, [1928] 3 D. L. R. 
54; 62 O. L. R. 184.— CAN. 

PART XVI. SECT, 16, SUB-SECT. 14.— 

L. (a). 

6697 Iv. .1 — Testatrix 

made the following will : “ This being 
my last will & testament, I bequeath 
the interest of all my money on trust 
to my second husband G. until my 
child becomes twenty-one years of 
age. When the child reaches the age 
of twenty-one the whole of my money 
is to be his. If G. dies before the child 
is twenty-one years old G.*s children 
are to have ten pounds each out of the 
estate & also all his funeral expenses 
are to be paid out of the estate ** : — 
Held : the word “ money ** as used in 
tho will comprised “ tho whole of the 
assets in the estate of testatrix, both 
real & personal. *’ — ^Public Trustee v, 
Horton, [1929] N. Z. L. R. 83.— N.Z. 
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word “ monies, ’ but must include all property 
liable to the payment of debts. Therefore, 
the residuary property both real & personal 
passed by the gift either {a) on the ground 
that under Administration of Estates Act, 
1925 (c. 23), real &. personal estate were now 
pari passu liable to the payment of debts, or 
{b) because when once it was (dear that tlie 
word “ monies,” was not used in its strict 
sense tlie ct. could give effect to testator’s 
manifest intention to include the whole of 
his property in the gift . — Rc Melloti, Porter 
V. Hindslky, [1029] 1 Ch. 446 ; 98 L. J. Ch. 
209 ; 140 L. T. 469. 

6714. Add. Annoiatiou : — Refd. Re Gates, Gates r, 
CabeU, [1929] 2 Ch. 420. 

5720a. .] — Testator made his will in the 

following terms ; “I leave all my money to 
A. B.” His estate included cash in the 
house, in his solrs.* hands on current 
account at his bankers, furniture, stocks & 
shares, & an equity of redemption in fiec'hold 
property : — Held : in the absence of any 
context the word “ money ” must be con- 
strued in its strict sense, & that the will 
therefore only passed the cash in the house, 
in his solrs.’ hands & on current account 
at his bank. — Re Gates, Gates v. Caret j., 
[1929] 2 Ch. 420; 98 L. J. Ch. 360; 141 
L. T. 392 ; 46 T. L. R. 622 ; 73 Sol. Jo. 429, 
C. A. 

5734a. .] — Re Gates, Gates v. Cabell, 

No. 5720a, ante, 

5737. Add. Annotation : — Consd. Re Emerson, 
Morrill v. Nutty, [1929] 1 Ch, 128. Apld. Re 
Gates, Gates v. Cabell, [1929] 2 Ch. 420. 
Apld. Re Mellor, Porter v. Hindsley, [1929] 1 
Oh. 446. 

5773. Add. Annotation : — Consd. Re Mellor, Porter 
V. Uindsley, [1929] 1 Ch. 446. 

5783. Add. Annotation : — Distd. Re Gates, Gates 
V. Cabell, [1929] 2 Ch. 420. 

5793. Add. Annotation : — Consd. He Gates, Gates 
V. Cabell, [1929] 2 Ch. 420. 

5808. Add. Annotation : — Consd. Re Gates, Gates 
V. CabeU, [1929] 2 Ch. 420. 

5811a. .] — Re Mellor, Porter v. Hindsley, 

No. 5708a, ante. 

5844. Add. Annotatioji : — Mentd. Re Boss, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

5965. Add. Annotation : — Mentd. Re Bund, Cruik- 
shank v. WiUis, [1929] 2 Ch. 465. 

6006. Add. Annolaiion : — Refd. Re Emerson, 
MorriU v. Nutty, [1929] 1 Ch. 128. 

6447. Add. Annotation : — Mentd. Re Austen, 
Collins V. Margetts, [1929] 2 Ch. 155. 

6669. Add. Annoiaiimi : — Refd. Re Smalley, 

SmaUey v. Scotton, [1929] 2 Ch. 112. 


6822. Add. Annotation : — Refd. Re Smalley, 
Smalley v. Scotton, [192frj 2 Ch. 112. 

6840. Add. Annotation : — Refd. Re SmaUey, 
Smalley Scotton, [1929] 2 Ch. 112. 

6959. Add. Annotation : — Mentd. Blackwell v. 
Blackwell, [1929] A. C. 318. 

7297. Add. Annotations : — Apld. Re Williams' 
Scittlernent, Greenwell v. Hmnphrios, [1929 1 
2 Ch. 361. Refd. Bosworthick v. Clegg (1929), 
15 T. I.. LI. 438. 

7304. Add. Annotation : — Apld. Re Smalley, 
Sinalh-y r. Scotton, [1929] 2 Ch. 112. 

7307a. .] — Testator by his will gave all his 

property to “ my wife E. A. S.” Testator 
left a lawful wife M. A. S. & children by her 
(fc contributed to their support, but about 
five years before his deatli had contracted 
a bigamous marriage with a widow E. A. M., 
wlio lived with liim & was known as E. A. S., 
believed she' was, & was reputed to be, his 
wife. The will was produced by E. A. M. ; — 
Held : the will, taken in connection with the 
surrounding circumstances, indicated that 
the testator intended to benefit E. A. M., she 
being in a secemdary sense & by repute his 
“ wife,” &: therefore she was entitled, ^though 
nol. his wife nor bearing his surname. — Re 
Smalley, Smalley v. Sco'iton, [1929] 2 Ch. 
112 ; 98 h. .1. Cli. 300 ; 141 L. T. 158 ; 46 
T. J.. 11. 396 ; 73 Sol. Jo. 234, C* A. 

7309. Add. Annotation : — Consd. Re SmaUey, 
SmaUey v. Scotton, [1929] 2 Ch. 112. 

7314. Add. Annotations Distd. R>e WUliams' 
Settlement, Greenwell v. Uumpliries, [1929] 
2 ( 'h. 361. Refd. Boswortliick v. Clegg (1920), 
45 T. L. R. 438. 

7347. Add the following paragraph & citations : — 
T(^stator, by his will, beciueathed a share 
of Ins residuary estate upon trust for G. for 
life, & after his death for his children in equal 
shares, & in case he died without children 
upon trust for the person or persons who 
under the statutes for the distribution of 
intestate estates would on his decease have 
been entitled as his next of kin, in case he 
had then died possessed thereof intestate. 
Testator died in 1876, & G. died without 
leaving children in Mar. 1927 ; — Held : the 
shai e was divisible among the persons entitled 
under the Statutes of Distribution in force at 
the date of testator's death, there being no 
contrary intention expressed in the will to 
exclude the operation of those statutes, so as 
to introduce the rules of distribution con- 
tained in Administration of Estates Act, 
1925 (c. 23). — Re Sutcliffe, Sutcliffe v. 
Robeutsiiaw, [1929] b Ch, 123 ; 98 L. J, Ch. 

140 L. T. 135 ; 72 Sol. Jo. 384. 


PART XVI. SECT. 16, SUB-SECT. 14.— 
L. (b) ii. 

6728 V. .] — PUBUO Trustke 

V. Leitoh (1928), 28 8. R. N S. W. 
313 ; 45 N. S. W. W. N. 86.— AUS. 


PART XVL SECT. 16, SUB-SECT. 1. 

6977 ii. .] — Testator died 

survived by his wife, & by a sou & 
daughter. By his trust-disposition & 
Bottloment, in which he^ stated that he 
bad already by iiUcr vivos deed made 
Bufllciout provision for his daughter, 
he dlrecteci his trustees, after payment 
of his debts, testamentary Sc funeral 
expenses. Sc oertaln legacies, to make 


over the “ free residu of Ids estate 
in equal shares to his v ife & son. The 
son & (laughter clam ‘d & wei-o paid 
their Icffitimy the so i forfeiting, in 
terms of the will, its irovisions in his 
favour. A (juestion having arisen as 
to whether “ fnjo icsidue ” fell to bo 
ascertained befoi*e or after deduction 
of tho legitim fund : — Jlcfd : “ free 

residue ** primarily meant residue after 
doductiou {inter aim) of the legitim 
fund, & that there was nothing in tho 
language of tho trust-disposition & 
settlement to indicate that the testu-tor 
had intended to give these words any 
other than their ordinary meaning. — 
Samson v. Raynor, [1928] S. C. (Ot. 
of Sess.) 899.— SCOT. 


PART XVI. SECT. 17. SUB-SECT. 3.— 
C. (c). 

6265 V. For “ [1918] N. Z. L. R. 364 ” 
road [19281 N. Z. L. R. 364.** 


PART XVI. SECT. 17, SUB-SECT. 11.— 

J. (a). 

p I. .1— Rc Young, [1928] 2 

IL L, R. 966 ; 62 O. L. R. 275.— CAN. ' 

PART XVL SECT. 17, SUB-SECT. 11.— 
J. (d) i. 

7365 v. revsd, sub nom, MoQuakrtb 
V. Eastern Trust Co.. [1928] 1 D. L, B. 
239 ; [1928] S. C. B. 13.— CAN. 
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7386. Add, Anitotation : — Mentd« Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

74>56. Add, Annotation : — Mentd. Re Cockerill, 
Mackaness v, Percival, [1929] 2 Ch. 131. 

7581. Add, Annotationji : — Mentd. Geologists* 
Assocn. V, I. R. Comrs. (1928), 14 Tax Gas. 
271 ; Re Barclay, Gardner v, Barclay, I 
Steuart v, Barclay, [1929] 2 Oh. 173. 

7637a. Confined to wages In cash.] — The ct. 

held that a bequest to a servant of “ one 
year’s wages ” was confined to wages in cash, 
A; did not include various other benefits to 
which the servant was entitled. — Re Peacock, 
PUBDIC ThCSTEB V, BmCHENOUGH (1929), 45 
T. L. R. 301 ; 73 Sol. Jo. 220. 

7673. Add, Annotation Held. Shaw v. Public 
Trustee (1929). 141 L. T. 465. 

7911a. .] — Re Sleeman, Obagoe v, Sleeman, 

[1929] W. N. 16. 

8002. Add, Annotation Mentd. Re Silva, Silva v, 
Silva, [1929] 2 Ch. 198. 

8217. Add, Citation 140 L. T. 369. 

8553a. .] — Re Prosser, Prosser v, Griffith, 

[1929] W. N. 85. 

8606. Add, Annotation Mentd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 567. 

8608a. .] — Testator executed a codicil to his 

will whereby he revoked the appointment of 
an executor & appointed another in his 
place, revoked a specific devise & bequest & 
declared certain other trusts of the property 
comprised therein, gave certain directions 
to his trustees, bequeathed pecuniary legacies 
additional to those in his will ik, declared that 
the power of appointing new trustees should 


be exercised by the surviving continuing 
trustees, &> in other respects confirmed his 
will. the same day he executed another 
codicil in almost identical terms, the only 
material difference being that a blank left 
in the amount of a legacy in one codicil was 
filled in in the other. The two codicils were 
attested by the same witnesses &; placed in 
one envelope, which was sent to a bank for 
custody. The testator at a later date 
executed another, which he described as a 
“ third ** codicil to his will, & referred therein 
to his will & codicils ; — Held : the two 
codicils of even date were duplicates of one 
& the same instrument, & that the legacies 
thereby given were substitutional & not 
cumulative. — Re Michell, Thomas v. 
Hoskins, [1929] 1 Ch. 662 ; 98 L. J. Oh. 197 ; 
140 L. T. 686 ; 46 T. L. R. 243. 

0015. Add, Annotation: — Retd. Re Alston-Roberts- 
Wests* Settled Estates, [1928] W. N. 41. 

0016. Add, Citationa :~-affd, [1929] A. C. 318 ; 98 
L. J. Ch. 251 ; 140 L. T. 444 ; 45 T. L. R. 
208 ; 73 Sol. .To. 92, H. L. 

' 0071a. .] — Testator bequeathed a sum of 

stock to trustees, upon trust, during sixty 
years from his death, if the law should allow, 
or, if not, then during the lives of his two 
sons, & of the survivor, & twenty-one years 
after his death, to lay out the dividends in 
repaiiing & insuring the houses, etc., on his 
farms, called H. & S., it being his desire, 
that, upon no account, should the timber of 
such farms be cut down during the said term 
of sixty years, on pain that the person so 
cutting such timber should lose all interest 


7366 ix. ,\—ne Campbell, [1928 ] 

4 D. L. R. 797 ; 63 O. L. K. 30.— CAN. 

FART XVI. SECT. 17, SUB-SECT. 11.— 

J. (d) iii. 

7386 1. J acertainnient at diiaih of 
testator ,] — By his will testator, after 
a certain bequest to his wife, gave her 
a life estate in tho whole of his reeldnary 
i*eal A: personal estate, & then provided 
that, after the death of his wife, all his 
real & personal estate should be con- 
verted Into money, & such money 
should bo handed over “ to my then 
living nearest of kin ” : — Held : tho 
persons who were entitled in remainder 
on tho death of the life tenant wero 
such of testator’s nearest blood 
relatJons ascertained at his death as 
were living at the date of the expira- 
tion of tho life Instate. — Re McRae, 
McDonald v, CiiEER (1928), 28 

S. 11. N. S. W. 447 ; 43 N. 8. W. W. N. 
93.— AU8. 


PART XVI. SECT. 19, SUB-SECT. 6.— 
A. (a). 

a. ajfd 1192H1 3 D. L. R. 773; 
[1928] S. C. R. 329.-- 43AN. 

PART XVI. SECT. 19, SUB-SECT. 6.— 
A. (i) i. 

q i. .] — He BeokhteaP, [1928] 4 

D. L. R. 666 ; 62 O. h, R. 690.— CAN. 


PART XVI. SECT. 19. SUB-SECT. 8.— 
F. (b). 

8164 i. Whether first donee takes 
absolutely — “ Residue of my estate that 
may be remaining over at her death,**}-~~A 
mortis causa settlement, Jby which 
testator conveyed his whole estate to 
his stepdaughter E., whom he also 
appointed his solo extrix., contained 
this provision ; “In the event of T. 
surviving his sister, the said E., the 
revenue of the residue of my estate 


( that may be remaining over at her 
death shall fall to tho said T., but in 
liferent for his liferent use ollenarly, 
& at his death to my own lielrs whoin- 
soovor in fee.” E. survived testate r, 
& diod leaving a general settlement by 
which she bequeathed her whole ©state 
te her brother T., who survived her. 

• At the date of her death she still re- 
tained In her possession, in their 
original forms, certain securities which 
had belonged to tho testator, & a 
deposit receipt ropresoiitlng heritage 
bolouging to him which she had sold. 
In a question between T., as his sister’s 
uni vernal legatee, & testator’s heirs 
whomsoever regarding thc‘ right of 
these funds : — Held : the elfect of tho 
provision above quoted was to restrict 
the absolute gift originally mode by 
testator to E. to a right of consumption 
of testator’s estate during her lifetime ; 

accordingly, as tho funds in question 
wore at her death still capable of 
identification as part of testator’s 
estate, they passoa in terms of hia 
settlement, as residue of his estate, 
in foe to his heirs whomsoever, subject 
to a right of liferent in favour of T. — 
Hkavystde 17. Smith, [19291 S. C. (Ot. 
of Sess.) 68.— SCOT. 

PART XVI. SECT. 19. SUB-SECT. 9.— 
A. (b). 

8200 U. .] — Re Pbarob, Pearce 

17. Pearce, [1927] 8. A. 8. R. 397.— AUS. 

8202 ii. .] — Public 

Trustee v, Weir, [1928] N. Z. L. R. 
800.— N.Z. 

PART XVI. SECT. 19, SUB-SECT. 10.— 
A. (a). 

8256 X. .3—0. gave his real Sc 

personal estate to his wife, J. “ for 
the use 8c benefit of herself & our dear 
daughter, E.” & upon the death of his 
wife the whole of his estate was “ to 
revert to my dear daughter, E. alore- 
1 1 oo 


said for her solo use & benefit,” Sc 
ho appointed his wife sole executrix. 
Testator died in 1904 & E. died in 
1911: — Held: the gift created a 
joint tenancy, & J. took tho whole 
gift by survlvorehip . — Re Chambers 
(1923), 21 Tas. h, B. 26.— AUS. 


PART XVI. SECT. 19, SUB-SECT. 10.— 
0. (b) i. 

8545 U. ,]—Re Crosby (1926), 

21 Tas. L. R. 20.— AUS. 


PART XVI. SECT. 20. SUB-SECT. 3.— 
B. (b). 

9108 lx. .]— Testator’s will, 

after providing for collection & pay- 
ment of debts 8c for certain speclno 
legacies, provided for sale of certain 
property, comprising tho residue of 
his estate, Sc investment of the pro- 
ceeds 8c payment of the interest for the 
maintenance of his wife & daughter A. 
until A., who, however, predeceased 
testator, attained 21 years of age, 8c, 
on A. attaining 21 years of ago or dying, 
for payment of $400 of interest to his 
wife annually during her life, & then 
provided that. “ any money remaining 
after the payment of said $400 shall 
be equally divided among my children, 
tho issue of any deceased child to take 
parent’s share. On the death of my 
wife the whole of my property shall 
be divided between my children (tho 
issue of any deceased child shall be 
entitled to parent’s share) said division 
to be In equal shares ” : — Held : the 
estate of any deceased child of testator 
who died in the lifetime of testator’s 
widow & left no issue him surviving 
was not entitled to share in the income 
from the said residue or in the corpus 
when divided ou tho widow’s death. — 
Buscth V, Eastern Trust Co., [19281 
3 D. L. B. 834 ; [1928] 8. C. R. 479.— 
CAN. 
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in the said estates, as if he were dead, & 
upon trust to pay t^he surplus, if any, of the 
said dividends, eciually among the persons 
for the time being m possession of the estates 
under his will, dui mg the continuance of the 
said trust ; & imi lediatel v after the expira- 
tion thereof, U) ti answer nne moiety of the 
said stock to the person xhen in possession 
of the H. farm, sucn pt rson being one of his 
sons, or a descenda it of" a son ; but if not, 
then to the descendants ef tt^stator’s brothers 
& sisters, & to pay tj\e t hht r moiety in like 
manner to the person m ] os'^essiou of the S. 
farm. Testator devised t. e H. farm to the 
same trustees, in fee, upc n 1 i*u^t for his son J., 
for ninety-nine years, if ho siilpiild so long live, 
remainder to the use of his iksfc other sons 
in tail, with divers ^ekainders over. 
Testator devised the S. farmVi like manner 
for the benefit of his son H. A his issue. J. 
& H., &; their eldest sons, b^ed the entail 
in remainder in the said farm & resettled 
the same, &, the stock havin\ been trans- 
ferred into ct. under Trusted llelief Act, 
petitioned for the payment ouiof the fund 
to them : — Held : the fund beVg intended 
for the benefit of the sons & tht* issue, the 
period for the enjoyment of theVapital had 
been accelerated by barring ttie entail, 
which had determined the restrickn against 
cutting down timber. — Re Oolsots Trurts 
(1863), Kay, 133; 2 Bq. Rep.fes? ; 23 
L. J. Ch. 156 ; 22 L. T. O. S. 183r2 W. R. 
Ill ; 69 E. R. 67. ^ 

9340. Add, Annotation : — Distd. Ganapa\y PiUay 
V, Alamaloo, [1929] A. C. 462. \ 

9571a. .] — ^A will provided thi at the 

expiation of twenty-one years f\nx the 


death of testator a trust fund should be 
divided into five shares, that one of such 
shares should be paid to each of testator’s 
four sons, & that, in the event of any of the 
sons dying before the period expired leaving 
a. child or children, such child or children 
should take the share to which such son would 
have been entitled if he had survived, in 
default of issue of any son, the share of such 
son should be payable to the surviving sons 
equally : — Held : the child of a son who died 
before the expiration of the period was 
entitled only to the one-fifth share which his 
father would have taken, & was not entitled 
to participate in the share of a son who died 
before the expiration of the period without 
issue. — G anapathy Pillay v. Alamaloo 
[1929] A. C. 462 ; 98 L. J, P. C. 109 ; HI 
L. T. 43, P. C. 

9849. Add, Annotation : — Folld. Rc Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 

9973. Add, Annotation : — Mentd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

10,165. Add, Annotation: — A.9 to (1) Distd. Rc 
Graham, Graham v, Graham, [1929] 2 Ch. 
127. 

10,175. Add, Annotation : — Folld. Re Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 

10,177. Add, Annotation : — Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

10,205. Add, Annotation : — Folld. Re Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 

10,943. A dd. Annotation : — Refd. Oanapathy Pillay 
V. Alamaloo, [1929] A. C. 462. 

10,983. A Annotation: — Refd. Re Graham, 
Graham v, Graham, [1929] 2 Ch. 127. 


PART XVI. SECT. 20, SUB-SECT, 3.— 

F. (a!. 

9336 V. .] — Testator, after 

devising a life estate to his wife in a 
certain property, directed that upon 
her death same should he sold, & the 
proceeds, along with those from the 
sale of another property, invested, & 
the principal & Interest divided equally 
between named grandchildren “ or 
the survivors of them In equal shares 
as soon as the yoangest surviving one 
shall have attained the ago of twenty- 
one years ** ; — Held : a grandchild 
dying before the youngest surviving 
grandchild attained the age of twenty- 
one years was not entitled to a share. — 
Public Trustee v, Bowybn, [1929] 
N. Z. L. R. 438.— N.Z. 

PART XVI. SECT. 20, SUB-SECT. 3.— 
L. 

t i. Bequest to such daughters 

“ as shall he spinsters,**] — Re Gooduer 
(1926), 21 Tas. L. R. 17.— AUS. 

PART XVI. SECT. 23, SUB-SECT. 3.— 
B. 

9762 XXV. .] — Re Maybelle 

Fox V, EQtuTY Trustees, Executors 
& Aobncy Co., Ltd., [1928] V. L. R. 
86 ; [1928] Argus L. R. 66.— AUS. 

PART XVI. SECT. 26, SUB-SECT. 2.— 
A. (c). 

10,073 i. Death in lifetime of imant 
for life,] — Testate^ dying in 1898 gave 
to his danghter-in-law the use of a 
property for life, with the right to the 
ezors. to sell the property & to pay her 
during her life the Interest on the 

g rooeeds of sale, & after her decease 
3 divide the principal among the 
ohlldren born to her & his son,*’ Sc in 
any event after the death to sell . . . 


such prkrty ... & to divide the 
pro^odsi^ong such children, the child 
oj any such child or children 

of theirs \o0ftped to re<;eivt5 in equal 
parts th^ortlon of such deceased 
parems \are.” The daughter-in- 
law, D., die^ 1926, her hushaud having 
nredeceosofcer, p'-jvo children were 
born of thviarriage, three of whom 
survlvea sons predeceased 

her, each lo%gr ^ widow but no Issue, 
& each dpuAtostate i—IleU : at the 
death of ^stA igpg a vest ed c;state 
was crea^d Lj,y child th<*ii born l.o 
his 8(m & Rkhjoct to be divested 
ehildrcii wei*e bom ; 
& the wldowBl poifjoiial repr(‘senta- 
tlves of the h 4 died l)efore D. 
would take thAppajid’H share unluss 
there was i'jsu^jwiiich case the issue 
for the father ; the 
gift to the chilUj x), was deter- 
minahle only InL liieir death 

leaving issue, aiip.d which did not 
happen.— Tfc feM* [nj^S] 1 D. L. R. 
179 ; 61 O. L. — CAN. 


PART XVI. SECT! 

c\ 


SUB-SECT, 2.- 


10, 3 W i. Contrarh^^iffyj^ of testator. ] 
— Re W^ALKEK, V. PENNY 

[1928] S, R. Q. 163T^S. 

PART XVI. SECT.\ sUB-SECT. 4. 

7 • of personal 

l%ab%lttv.]—ToHifior 

real &: his residuary 

personal estate to hi 

to sell the same & 61 a fjjQ proceeds 

iuto eleven pai^, & \ o„c 

parts to his widow &lh of his ton 

children. The will iLdL m j 

declare that the sharetnv ctdld of 

mine in my residuary v+p shall be 

subject to deduction. 

sum or sums owing byr ^ ^ 

me at my death or 
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payable by me upon any guarantee 
made or to be made by me or my exors. 
on her or his behalf.** Testator had 
guaranteed the overdrawn bonk account 
of R. one of his children, & at the time 
of testator’s death this account 
was overdrawn to tho extent of 
£1,396 0«. lOd. Tho exors. of testator 
paid off this sum to tho bank In accord- 
ance with the said guarantee : — Held : 
tho declaration operated as a gift to 
U. of the whole or his indebtedness to 
tho estate. — In the Will of Anthony 
Heaulam (1925), 21 Tas. L. R. 27. — 
AUS. 

PART XVII. 

b (p. 1289) i. Real property 

sUvated outside State,] — Testatilx died 
leaving real estate in New South Wales 
5^. ,aJso property in Queensland : — 
Held : the authority of the ot. to make 
an order did not, & could not. directly 
or indirectly be made to extend to the 
real property of the testatrix situated 
South Wales. — Re Osborne, 
[1928] 8. R. Q. 129.— AUS. 

f i. To redraw will.] — On 

SP ^ application for relief under 
Testator’s Family Maintenance Act, 
R. S. B. C. 1924, 0 . 256, tho ct. has no 

S ower to redraw the will Sa dispose of 
le estate as it may think right & just. 
— Re Elworthy Estate, Elworthy 
& Hale, [1928] 2 D. L. R. 421; 
I1928J 1 W. W. R. 737 ; 39 B. C. R. 
474.— CAN. 

1 L .] — Wheie provision 

was made in a will for tho maintenance 
of two of testator’s cliildren J. & M., 
&, further, special provision was mado 
for the shaiing of the estate by J. & 
M., & no provision was mado for a 
third child, W., born after the date of 
the will : — Held : the power of the ct. 
was limited to ordinary “ maintenance 
& support,” &, on the facts, that one- 
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third of the net income from tile estate 1910, s. 6 (4), to “rescind or alter*’ Testator’s I'amlly Maintouanoe Act, 

from the date of the marriage of the any order making provision under that 1916, are available to children domiciled 

testator’s widow was a reasonable Act, does not extend to authorising an outside the jurisdiction of the ct. 

allowance. — In the Estate of Lade increase to any benefit that has been /ie Doxnkllv (1927), 28 S. R. N. S W 

(1925), 21 Tas. L. R, 13. — AUS. awarded to an appet. upon an original 34 ; 45 N. S. W. W. N. 5. — AUS.’ 

1 ii. Power to rescind or application. — He Molloy (1928). 28 

after order — Whether increme in benefit S. R. N. S. W. 546 ; 45 N. S. W. W. N. e ip. 1290) i. .] — Kbknky 

authorised.] — The power conferred upon 142.— AUS. v. Pbrprtual. Thustbew, Rxedutobs 

the ct. by Testator’s Family Main ten- t i. Children domieikd out- & AaBNov Go. of Tasmania, Ltd 

anco & Guardianship of Infants Act, side jurisdiction.] — Benefits und<‘r (1925), 21 Tas. L, R. G. — AUS. 
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WORK AND LABOUR. 


Part li. — Statutory Determination of Minimum Rates 

of Wages. 


63. Add* AnnoMioyi : -Folld. Pocknev r. Atkin- | 

son (1929), 45 T. I. K. 639. * [ 

63a. .] — An employer e*n^^ai<(id a worker in i 

agriculture for n period troin 4, 1927, ! 

to Nov. 23, 1928, & agreed to pa> him j 
on the completion of that term a lumj) sum I 
which, with his hoard & lodging, was equiva- j 
lent to the minimum rate of wages prescribed 
under the Agricultural Wages (Regulation) 

Act, 1924 (c. 37). Before the completion j 
of the term, the worker refused to obey a ' 
lawful order of the employer & left the I 
employment without notice: — Held: the 1 
Agricultural Wages (Regulation) Act, 1924 | 

(c. 37), did not prevent the making of an j 
agreement for em])loymcnt for a fixed i.(‘rm 
with payment of a lump sum equivalent 1o I 
the prescribed rale at the end of ihe term, } 

& the Act did noi. entitle a worker who had | 
broken his contract to demand any wages i 
for the period during which he was in fad ; 
employed. — Pockney v. Atkinson (1929), i 
45 T. L. R. 039 ; 98 J . P. Jo. 480 ; 27 L. (h R . i 
645, D. C. j 64a. 

64. Add the following yjai-agraph : — j 

By an order of the Agricultural W'ag(‘s i 
Board, embodying orders of a wages com- j 
mittee : “ Where a whole-time male worker • 73. 
is employed by the week or any longer period 
& the hours of work .agreed between the 


worker <fe the employer in any week (excluding 
hours of overtime employment) are less 
than 60 in summer 48 in winter, the rate 
of wages applicable to tl)at worker shall be 
such as to secure to the wf)rker the wages 
which would have h(*en payable if the a^eed 
hours had been 50 in summer or 48 in winter 
as the case may be.” Applts. employed one 
T. as an agricultural labourer by the week 
of 50 hours at 30.s. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, & in 
consequence they refused at the end of the 
we(k to pay him his full weekly wages, 
deducting the portion appropriate to that 
day, but gave him, according to their custom, 
a small bonus instead : — Held : the above 
order was hi Ira vire.<t, & that- T. was entitled 
to h(‘ paid SOs. for the Good J\*iday week. — 
Hlabhook & Sons, Ltd. v* Jones, [1929] 
1 K. B. 335 r 98 L. J. K. B. 169 ; 140 L. T. 
497; 93 .1. P. 47; 45 T. L. R. 139; 72 
Sol. Jo. 874 ; 27 L. G. R. 47, D. C. 

Breach of contract by worker — Whether 
entitled to wages for period employed.]-— 
Pockney v. Atkinson, No. 63a, an/c. 

Add. Citation : — 28 Cox, C. C. 518. 

Add. Citations : —affd. [1929] A. C. 496 ; 98 
L. J. K. B. 373 ; 140 L. T. 673 ; 15 T. L. R. 
306; 27 J.. G. R. 249, H.L. 


Part V. — National Health Insurance. 

149. Add. Citation : — 93 .T. P. 35. 


PART I. SECT. 4, SUB-SECT. 1. 

sa. Lease of land for term of i/cars 
Agreement for payment for sniiuner- 
fcdtovHng cane^lMion of Ireme.] -- 
Mantei V. Himour, [1928] W. W. U. 

390.— CAN. 


PART I. SECT. 4. SUB-SECT. 2.~A. 


d i. Evidence of value of sermces. J 

— In an action brought on o gnantum 
meruit for work done & services 
rendered evidence was given of an 
agreement, not in writing, whereby 
deft, agreed to pay a certain weekly 
salary & also a snm of £200 at the end 
of two years. It was also proved that 
deft, had paid tho weekly salary but 
had refused to pay the sum of £200 : — 
Held: although the pai*ol agn^ement 
was one to which the provisions of 
Stat. Frauds were applicable, it was 
nevertheless admissible as evidence of 
the value of pltf.'s services.— Ward v. 
Griffiths Bros., Ltd. 28 

S. R. N. S. W. 425 ; 46 N. S. W. W. N. 
130.— AUS. 


d ii, .] — ^Where there is a con - 
tract to do specified work for a fixed 
BTim, with a proviso for payment of 
proportionate amounts, equal to eighty 


]K r cent, of the fixed bum. as tlm weak 
Ts done, tho balarict of Iwrutv ]»er 
cent, in thirty days after cr»nij>letion 
& acerptauee, ronii>letioii ih a comlitioii 
pn^o(!deiit to the right to pavinent. 
whore the work is not e()mr»h*t<*d tJuu-c* 
in no right to recover f(»r th“ iiortion 
done as upon a quanUnn meruit.] 
Stterdook: V . ia>WELL (1809), 2t» A. It. 
407.- CAN. 


sc. Affrecrnent to pay bonus on 
iiimated saHtifi in cost of production — 
leprcciation of plant .] — A lumber co. 
gre<}d with the siipcrint»mdetit of its 
>gging operations to pay him as a 
onus to bis salary snob amount as he 
oHld save tho co. in cutting hauling 
oles> on tho net cost of production, 
a, king as a basis the figures set out 
1 the sehedule of the agreement: — 
Jeld * dei>rcciatiori of the plant &; 
qulpment iLsedln the operations was 
proper item to Include in tho cost 
f prociuction. — ^Atokin v. Baxter & 
!o.. [1928] 3 W. W. K. 142 — CA*^. 

sd A/ecessary repairs to automohile in 
leess of order.]— An automobile, deft, 
o.’s property, was sent to pltf. to have 
ertain repairs made. Pltf. at the 
a me time made certain other repairs 
rhlch he thought necessary fie for 


whic-h tie claimed payment. Evidence 
was given to show that on previous 
oceaslons repairs of a similar cuaractor 
won; ordered & other work done, & 
that the accounts rendered were paid 
without question ; — Held : pltf. en- 
titled to recover. — Calkin v. Wolf- 
VTLLK Fruit Co. (1927), .59 N. S. R. 
499. -CAN. 


PART I. SECT. 4, SUB-SECT. 3. 

66 iii. .] — Simplex Machine Co. 

V, McLkllan, MoFeely & Co., [1928] 
3 W. W. R. 255.— CAN. 

56 iv. .] — Cooper v. Pen- 

nington, [1928] 2 D. L. R. 878.--CAN. 

PART II. SECT. 3. 

•e. Industrial Arbitration Act — 
Meaning of “ industry.**]— PAHKiai & 
Son V. Amatxiamatet) Society of 
Engineers (1926), 29 W. A. L. K. 90. — 

AUS. 

PART V. SECT. 8. 

■g. Dispute hdween approved society 
(t member — Hefusal of referees to state 
a case — Application to cmirt,] — 
M'Namara V . Scottish Catholic 
Insurance Society, [1929] S. C. (Ct. 
of Sess.) 55.— SCOT. 
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